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AGENDA

The Commission adopted the following agenda at its 990th meeting, held on
2 June 1969:

1. Relations between States and international organizations.
2. Succession of States and Governments:

(a) Succession in respect of treaties;
(b) Succession in respect of matters other than treaties.

3. State responsibility.
4. Most-favoured-nation clause.
5. Co-operation with other bodies.
6. Organization of future work.
7. Dates and places of the Commission's meetings in 1970.
8. Other business.
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INTERNATIONAL LAW COMMISSION
SUMMARY RECORDS OF THE TWENTY-FIRST SESSION

Held at Geneva from 2 June to 8 August 1969

990th MEETING

Monday, 2 June 1969, at 3.20 p.m.

Chairman: Mr. Jose Maria RUDA
later: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. El-Erian, Mr. Ignacio-Pinto, Mr. Na-
gendra Singh, Mr. Ramangasoavina, Mr. Tabibi,
Mr. Tammes, Mr. Ustor, Sir Humphrey Waldock,
Mr. Yasseen.

Opening of the Session

1. The CHAIRMAN, after declaring open the twenty-
first session of the International Law Commission, said
that he had submitted the Commission's report on the
work of its twentieth session to the Sixth Committee
of the General Assembly on 3 October 1968. Subse-
quently, in accordance with the Commission's decision,
he had given an account of the work it had
accomplished during the twenty years since it had been
established; that work had been praised by represen-
tatives of the various geographical groups in the General
Assembly.
2. Comments had been made in the Sixth Committee
on each of the topics on the Commission's agenda.
On the topic "Relations between States and inter-
national organizations" there had been some general
observations, and the draft articles so far prepared by
the Commission1 had been welcomed as a useful con-
tribution to the study of a new sector of international
law which differed in many respects from that of tra-
ditional inter-State relations. Various delegations had
also commented on many of the individual articles of
the draft.

3. The Sixth Committee had welcomed the fact that
the International Law Commission had begun consider-
ation of the topic "Succession of States and Govern-
ments". A number of representatives had approved of

the Commission's decision to divide the topic into three
parts under the headings: "succession in respect of
treaties"; "succession in respect of rights and duties
resulting from sources other than treaties"; and "succes-
sion in respect of membership of international organiza-
tions".2 While the decision to give priority to succession
in respect of treaties had been approved, the view had
also been expressed that work on succession in respect
of membership of international organizations should
begin as soon as a convention on relations between
States and international organizations was adopted. In
addition, it had been urged that succession of govern-
ments should also be studied.
4. With regard to the "most-favoured-nation clause",
general satisfaction had been expressed at the Commis-
sion's commencement of the study of that important
topic.
5. The Commission's decision to adopt a long-term
programme of work had been noted by the General
Assembly in its resolution 2400 (XXIII), by which it
had also approved the Commission's decision to prepare,
in accordance with article 18 of its Statute, a "new
survey of the whole field of international law referred
to in paragraph 99 of the Commission's report".
6. Delegations had stated that they would welcome
a study by the Commission of the question of treaties
concluded between States and international organiza-
tions or between two or more international organiza-
tions, if the General Assembly accepted the recom-
mendation to that effect made by the United Nations
Conference on the Law of Treaties.3

7. Many delegations had stressed the importance of
Mr. Ago's suggestions concerning the final stage of the
codification of international law4 and some had consid-
ered that the International Law Commission should be
invited to study that question more thoroughly and
submit its recommendations to the Sixth Committee.
General Assembly resolution 2400 (XXIII) did not,
however, refer to that problem. It recommended that
the Commission should:

1 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

2 Ibid., chapter III, para. 34.
3 See Final Act of the United Nations Conference on the

Law of Treaties (A/CONF.39/26), annex, resolution relating
to article 1 of the Vienna Convention on the Law of Treaties.

4 See Yearbook of the International Law Commission, 1968,
vol. II, document A/CN.4/205/Rev.l.
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"(a) Continue its work on succession of States
and Governments and relations between States and
international organizations, taking into account the
views and considerations referred to in General
Assembly resolutions 1765 (XVII) and 1902 (XVIII);

"(b) Continue its study of the most-favoured-
nation clause;

"(c) Make every effort to begin substantive work
on State responsibility as from its next session, taking
into account the views and considerations referred
to in General Assembly resolutions 1765 (XVII) and
1902 (XVIII)."

8. General approval of the methods of work so far
adopted by the Commission had also been expressed.
9. A number of representatives had expressed support
for the Commission's proposal, contained in its 1968
report, that the term of office of its members should
be extended from five years to six or seven years.5

Some representatives had pointed out that the Commis-
sion had not specified whether its proposal referred to
the term of office of its present members or of future
members. Other representatives had opposed the pro-
posal, but, as recorded in the report of the Sixth
Committee, the majority of those who had spoken on
the question had considered that it should be studied
more thoroughly and that a decision on it should be
postponed until a later session of the General Assembly.
10. Various delegations had expressed sympathy with
the Commission's concern at the present situation
regarding honoraria and per diem, and the proposed
additional allowance to help special rapporteurs defray
travel and incidental expenses in connexion with their
work.6 On that point, operative paragraph 6 of General
Assembly resolution 2400 (XXIII) merely noted that
"the Secretary-General has under study the questions
raised in paragraphs 98 (b) and 98 (c) of the report of
the International Law Commission". The view had
prevailed that the matter should be examined in the
general context of the study of the question of honoraria
and per diem which was being made by the Secretary-
General and the Advisory Committee on Administrative
and Budgetary Questions.
11. The Commission's decisions on the organization
of its future work had been welcomed, but with regard
to the proposed winter session in 1970, the General
Assembly, in operative paragraph 3 of its resolution
2400 (XXIII), had decided "to defer a final decision
until its twenty-fourth session".
12. The Sixth Committee had again approved the idea
of holding seminars in connexion with the Commission's
sessions.
13. In accordance with the Commission's decision
the previous year, he had appointed Mr. Tabibi to
attend, as observer fof the Commission, the tenth
session of the Asian-African Legal Consultative Com-
mittee in December 1968. He himself had attended,
as observer for the Commission, the 1968 meeting of
the Inter-American Juridical Committee and had sub-

5 Ibid., Report of the Commission to the General Assembly,
para. 98 (a).

6 Ibid., para. 98 (b).

mitted a report on it to the Commission (A/CN.4/215).
14. Through the Secretariat, he had tried to make
arrangements for the Commission to be represented at
the meetings of the European Committee on Legal
Co-operation, but unfortunately, owing to professional
commitments, that had not been possible.
15. He could not conclude his report on the past
year's activities without expressing his satisfaction at
the success of the United Nations Conference on the
Law of Treaties, held at Vienna, and paying a tribute
to the outstanding work done there by several members
of the Commission, in particular Mr. Ago, the President
of the Conference.

Election of Officers

16. The CHAIRMAN called for nominations for the
office of Chairman.
17. Mr. USTOR proposed Mr. Ushakov, whose out-
standing qualities as a writer on international law and
as Director of the International Law Department of
the Institute of Law of the Academy of Sciences of the
Soviet Union so well fitted him for the task. The election
of Mr. Ushakov as Chairman would be an appropriate
tribute to his great country, the notable achievements
of which in a comparatively short period of time owed
much to the work of its scientists and scholars. As
one of those men of learning, Mr. Ushakov had played
a leading role in shaping the Soviet Union's outstanding
contribution to the development of international law.
18. Mr. EL-ERIAN warmly supported that nomina-
tion. In addition to his personal qualities, Mr. Ushakov
belonged to a country which had made some striking
contributions to the progress of international law. The
USSR had been the first State to proclaim the abolition
of extra-territorial jurisdiction, and in publishing some
of the secret treaties of the First World War it had
acted in accordance with the principle of open diplo-
macy, which was reflected in the system of registration
of treaties adopted first by the League of Nations and
then by the United Nations.
19. Mr. AGO said that the success of the Vienna
Conference was also a success for the Commission and
an encouragement to it to pursue its work of codifying
international law. He paid a tribute to those members
of the Commission who had made a personal contribu-
tion to the work of the Conference, particularly Sir
Humphrey Waldock, who had played an outstanding
part in preparing the Vienna Convention on the Law
of Treaties.
20. He supported the nomination of Mr. Ushakov for
the office of Chairman of the Commission.
21. Mr. BARTOS also supported that nomination.
22. Sir Humphrey WALDOCK said he welcomed the
nomination of Mr. Ushakov.
23. He thanked Mr. Ago for his kind words, but felt
bound to stress the very great contributions made to
the success of the Conference on the Law of Treaties
by Mr. Yasseen as Chairman of the Drafting Committee
and Mr. Elias as Chairman of the Committee of the
Whole. Unfortunately, he had not been able to attend
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the last few days of the Conference, when serious
difficulties had arisen and Mr. Ago, its President,
assisted by the Legal Counsel of the United Nations,
had done so much to help to save the work of the
Commission.
24. Mr. NAGENDRA SINGH said he fully supported
the nomination of Mr. Ushakov.

Mr. Ushakov was unanimously elected Chairman
and took the Chair.
25. The CHAIRMAN thanked the Commission for
his election and said that he regarded it as a mark of
esteem for the Soviet Union and for Soviet law.
26. He called for nominations for the office of First
Vice-Chairman.
27. Mr. YASSEEN said he wished to place on record
the great debt owed by the Vienna Conference to
Mr. Ago, its President, to Sir Humphrey Waldock,
the Expert Consultant, who had always intervened to
great effect, and to Mr. Elias, who had evolved the
final compromise solution.
28. He proposed Mr. Castaneda as First Vice-Chair-
man.
29. Mr. RUDA supported the nomination of Mr. Cas-
tafieda, the distinguished Latin American jurist.
30. Mr. EL-ERIAN also supported that nomination;
as Special Rapporteur, he welcomed the fact that
Mr. Castaneda would be called upon to act as Chairman
of the Drafting Committee.

Mr. Castaneda was unanimously elected First Vice-
Chairman.

31. Mr. CASTANEDA thanked the members for his
election.
32. The CHAIRMAN called for nominations for the
office of Second Vice-Chairman.
33. Mr. RAMANGASOAVINA proposed Mr. Na-
gendra Singh.
34. Mr. TABIBI seconded that proposal.

Mr. Nagendra Singh was unanimously elected Second
Vice-Chairman.
35. Mr. NAGENDRA SINGH thanked the members
for his election.
36. The CHAIRMAN called for nominations for the
office of Rapporteur.

37. Mr. CASTR&N proposed Mr. Eustathiades.
38. Sir Humphrey WALDOCK seconded that pro-
posal.

Mr. Eustathiades was unanimously elected Rap-
porteur.

Adoption of the Agenda

39. The CHAIRMAN invited the Commission to
consider its provisional agenda (A/CN.4/211).

40. Mr. BARTOS said he would like the Commission
to be in a position to discuss certain questions connected
with its Chairman's report to the twenty-third session
of the General Assembly, such as the holding of winter
sessions. There was perhaps no need to make that

question a separate item of the agenda, but the Com-
mission might agree to discuss under item 6 (organiza-
tion of future work) or item 8 (other business).
41. The CHAIRMAN suggested that the Commission
should adopt the provisional agenda, on the under-
standing that the matter to which Mr. Bartos had
referred could be taken up under items 6 or 8.

It was so agreed.

Statement by the Legal Counsel

42. Mr. STAVROPOULOS (Legal Counsel) drew the
Commission's attention to the following resolution,
which had been adopted by the United Nations Confe-
rence on the Law of Treaties at the close of its second
session:

TRIBUTE TO THE INTERNATIONAL LAW COMMISSION

The United Nations Conference on the Law of
Treaties,

Having adopted the Vienna Convention on the
Law of Treaties on the basis of the draft articles
prepared by the International Law Commission,

Resolves to express its deep gratitude to the
International Law Commission for its outstanding
contribution to the codification and progressive
development of the law of treaties.

43. In his opinion, the Vienna Convention on the
Law of Treaties was one of the greatest and most impor-
tant works of codification ever undertaken by the United
Nations—possibly even more important than the
Conventions on the Law of the Sea. It had been adopted
by 79 votes to 1, with 19 abstentions, and two countries
whose representatives had been absent during the voting
had subsequently indicated their intention to sign. The
International Law Commission's contribution to that
Convention had been most impressive; the draft prepared
by it had exceeded all expectations and many of the
amendments made during the Conference had been
prompted by political rather than purely legal con-
siderations.

44. The success of the Conference had been due in
no small measure to the presence of a number of
members of the Commission: Mr. Ago had served
brilliantly as President of the Conference, Mr. Elias
had played a key role as Chairman of the Committee
of the Whole, and Mr. Yasseen had shown much
patience and skill as Chairman of the Drafting Com-
mittee. Special mention should be made of Sir Hum-
phrey Waldock, the Expert Consultant, whose out-
standing personal qualities of modesty and moderation,
as much as his immense knowledge, had made him the
very heart of the Conference.

45. Lastly, he said that there was some possibility of
another conference on the law of the sea being held in
three years or so; he hoped that the Commission could
be relied on to produce a draft for that conference.
46. The CHAIRMAN said that the Commission was
grateful to the Vienna Conference for its resolution.

The meeting rose at 4.45 p.m.
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991st MEETING

Tuesday, 3 June 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Bartos, Mr. Castafieda, Mr. Castren,
Mr. El-Erian, Mr. Ignacio-Pinto, Mr. Kearney, Mr. Na-
gendra Singh, Mr. Ramangasoavina, Mr. Reuter,
Mr. Ruda, Mr. Tabibi, Mr. Tammes, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218; A/CN.4/L.118 and Add.l and 2)

[Item 1 of the agenda]

1. The CHAIRMAN invited Mr. El-Erian, the Special
Rapporteur, to introduce his fourth report on Relations
between States and international organizations (A/CN.
4/218).
2. Mr. EL-ERIAN (Special Rapporteur) said that all
the members of the Commission could be proud of the
successful completion of the long years of work on the
law of treaties. He paid a tribute to the Legal Counsel
and to the staff of the Office of Legal Affairs, particu-
larly the Codification Division, for their part in that
work and for their assistance and co-operation, which
was of such great value to all special rapporteurs.
3. Introducing his fourth report on Relations between
States and international organizations, he explained that
it consisted mainly of draft articles on the facilities,
privileges and immunities of permanent missions to
international organizations; the text of those articles
had been revised to bring them into line with the ter-
minology adopted by the Commission for articles 1 to
21, which it had provisionally adopted at the previous
session and which dealt with permanent missions in
general. A number of new articles had been included in
response to suggestions made by members. One of those
articles would be article 49 (Consultations between the
sending State, the host State and the organization). The
text of that article, which would be reproduced in
document A/CN.4/218/Add.l, read:

Article 49

Consultations between the sending State, the host State and
the organization

1. Consultations shall be held between the sending State, the
host State and the organization on any question arising out
of the application of the present articles. Such consultations
shall in particular be held as regards the application of articles
10, 16, 43, 44, 45 and 46.
2. The preceding paragraph is without prejudice to provisions
concerning settlement of disputes contained in the present
articles or other international agreements in force between
States or between States and international organizations or
to any relevant rules of the organization.

4. It would be recalled that, at the previous session,
when the Commission had provisionally adopted

article 10 (Appointment of the members of the per-
manent mission) and article 16 (Size of the permanent
mission),1 some members had suggested that the
references in the commentaries to consultations between
the sending State, the host State and the organization
concerned should be incorporated in the articles them-
selves. Such consultations would serve to overcome the
difficulties which could arise because of the inapplic-
ability to multilateral diplomacy of the institution of
agrement, declarations of persona non grata and the rule
of reciprocity. On reflection, he had decided to introduce
a general article on that subject and, since the difficulties
would arise mainly in connexion with the application
of article 10 (Appointment of the members of the
permanent mission), article 16 (Size of the permanent
mission), article 43 (Non-discrimination), article 44
(Obligation to respect the laws and regulations of the
host State), article 45 (Professional activity) and
article 46 (Modes of termination), a specific reference
to those articles had been included in paragraph 1 of
his proposed general article 49.
5. In his third report he had submitted draft articles
dealing with delegations to organs of international
organizations or to conferences convened by inter-
national organizations, and with permanent observers
from non-member States accredited to international
organizations.2 Those draft articles were of a purely
tentative character; they had been submitted in order
to enable the Commission to decide the preliminary
question whether the draft articles were to be confined
to permanent missions to international organizations, or
whether their scope was to be broadened to include
the delegations and permanent observers in question.
At its previous session, the Commission had been of
the opinion "that no decision should be taken on that
question until it had had an opportunity to consider
those articles";3 in view of that decision he had included
the articles in his fourth report as Parts II and III.

6. The Sixth Committee of the General Assembly had
discussed various points that had a bearing on the draft
articles on representatives of States to international
organizations, and he had therefore included in chapter I
of his fourth report (A/CN.4/218) a section C entitled
"Summary of the Sixth Committee's discussion, at the
twenty-third session of the General Assembly, on the
question of relations between States and international
organizations" and a section D entitled "Summary of
the Sixth Committee's discussion, at the twenty-third
session of the General Assembly, on the question of a
'draft Convention on Special Missions' ".
7. During the discussion on special missions, various
points had been raised regarding article 6 (Sending of
special missions by two or more States in order to deal
with a question of common interest); those points had a
particular bearing on the question of delegations to
conferences (A/CN.4/218, para. 14).

1 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

2 Ibid., document A/CN.4/203, Parts III and IV.
3 Ibid., Report of the Commission to the General Assembly,

para. 28.
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8. The question had also been raised whether there
should be a single set of privileges and immunities for
all special missions, or different sets of privileges and
immunities for different categories of special missions
(A/CN.4/218, para. 18). The United Kingdom dele-
gation had proposed that the Commission's articles
should apply to "ministerial" special missions, and that
only functional immunities should be enjoyed by other
special missions, which would be regarded as "standard"
special missions (A/CN.4/218, para. 20). The United
Kingdom had also proposed the inclusion of a new
article on conferences (A/CN.4/218, para. 21).
9. At a previous session the Commission had autho-
rized him to request, through the Secretariat, the com-
ments of the specialized agencies and the International
Atomic Energy Agency, and to consult those agencies
in order to obtain material from them on certain points
which had arisen in their practice. That material had
been provided and would be published in a revised
edition of the Secretariat paper on the subject (A/CN.4/
L.I 18). Since the agencies had provided information,
it would be logical to enable them to make a further
contribution by submitting comments on the draft
articles adopted by the Commission; their comments
could be taken into account, together with those made
by governments, when the Commission came to prepare
the final text of the draft articles.
10. With regard to the arrangement of the draft
articles, he said that in his fourth report the articles
concerning permanent observers from non-member
States would immediately follow those dealing with
permanent missions. The articles on delegations to
organs of international organizations and to conferences
would follow. That arrangement was a reversal of the
order followed in his third report. The reasons for the
reversal were both theoretical and practical: the theor-
etical reason was that permanent observers were not
engaged in ad hoc diplomacy, so that their treatment
followed logically after that of permanent missions; the
practical reason was that the privileges and immunities
of observers had hitherto remained almost entirely
unregulated by international law. The position regarding
delegations to organs of international organizations and
to conferences convened by international organizations
was quite different: the privileges and immunities appli-
cable to them were regulated by the Convention on the
Privileges and Immunities of the United Nations 4 and
the Convention on the Privileges and Immunities of the
Specialized Agencies.5

11. He suggested that the Commission should begin
consideration of his report by examining the draft
articles on the facilities, privileges and immunities of
permanent missions to international organizations
(Part II, section II). When it had dealt with them, it
could proceed to examine the draft articles on per-
manent observers and on delegations to organs of inter-
national organizations and to conferences.
12. Mr. BARTOS said he wished to associate himself
with those members of the Commission who, at the

previous meeting, had expressed their satisfaction at thie
results achieved by the Vienna Conference on the Law
of Treaties. The new Convention crowned the Com-
mission's work on that topic with success and would be
a landmark in the history of international law. Four
members of the Commission—Sir Humphrey Waldock,
Mr. Ago, Mr. Elias and Mr. Yasseen—had made an
outstanding contribution to the success of the Confer-
ence. Praise was also due to the other members of the
Commission who had taken part in it, to the Legal
Counsel, representing the Secretary-General, and to the
Conference Secretariat.
13. At the previous meeting the Legal Counsel had
referred to the possibility of a third conference on the
law of the sea. He (Mr. Bartos) thought that, if such a
conference was to be held, the Commission or its
officers, in consultation with the Legal Counsel and the
Secretariat, should rearrange the programme of work
as soon as possible, so that the Commission could submit
a carefully prepared draft completing the existing
Conventions on the law of the sea.
14. With regard to the topic of relations between States
and international organizations, he supported the pro-
posal that the Commission should start by considering
the facilities, privileges and immunities of permanent
missions to international organizations, and then take
up the other matters to which the Special Rapporteur
had referred.

The meeting rose at 11.15 a.m.

992nd MEETING

Wednesday, 4 June 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Bartos, Mr. Castaneda, Mr. Castren,
Mr. El-Erian, Mr. Ignacio-Pinto, Mr. Kearney, Mr. Na-
gendra Singh, Mr. Ramangasoavina, Mr. Reuter,
Mr. Ruda,. Mr. Tabibi, Mr. Tammes, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

4 United Nations, Treaty Series, vol. 1, p. 16.
5 Op. cit., vol. 33, p. 262.

Relations between States and international
organizations

(A/CN.4/218)

[Item 1 of the agenda]
(continued)

GENERAL DEBATE

1. Mr. USTOR said he wished to associate himself
with those members of the Commission who had expres-
sed their great satisfaction at the results achieved by
the Vienna Conference on the Law of Treaties. The
adoption of the Vienna Convention on the Law of
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Treaties was an event of the greatest importance for the
whole process of codification and progressive develop-
ment of international law; it was also a great encour-
agement and a good omen for the future work of the
International Law Commission. He commended those
members of the Commission, past and present, who
had participated in the preparation of the draft articles,
in particular Sir Humphrey Waldock, whose splendid
contribution as Special Rapporteur in the Commission
and as Expert Consultant at the Conference had been
invaluable.
2. There was one aspect of the Vienna Conference
which should be mentioned in the Commission, because
it had a bearing on future codification work. It was
to be regretted that the Conference had failed to include
in the Convention a provision on, and a definition of,
general multilateral treaties. An important group of
States and an equally important school of thought
considered that that omission marked a failure, because
they believed that the rule of universal participation in
general multilateral treaties was part of contemporary
international law.
3. In its 1962 draft, the Commission had adopted,
in article 8, a provision on participation in general
multilateral treaties and had stated in its commentary
that "It was unanimous in thinking that these treaties
because of their special character should, in principle,
be open to participation on as wide a basis as possible".1

4. That idea and the unanimous thinking of the Com-
mission had been mentioned time and again at the
Conference with great insistence, but with curious
results. On the one hand, the Conference had accepted
the idea in principle and had adopted a Declaration in
which it expressed its conviction that multilateral
treaties dealing with the codification and progressive
development of international law or other subjects of
general interest should be open to universal partici-
pation.2 On the other hand, the Conference had refused
to put that principle into effect; the final clauses of the
Convention followed the old restrictive pattern. The
adoption of the principle of universality by the Confer-
ence was of the greatest importance for the work of
codification and progressive development of international
law, however, and sooner or later the practice would
have to yield to the force of that principle.
5. Mr. NAGENDRA SINGH congratulated the
Special Rapporteur on his fourth report (A/CN.4/218).
The Commission had discussed at its last session the
question whether it should include in the draft articles
provisions concerning delegations to organs of inter-
national organizations and to conferences convened by
international organizations, and provisions concerning
permanent observers from non-member States accredited
to international organizations. Since the Sixth Committee
of the General Assembly had raised that question, he
thought the Commission should inform the Committee
whether it intended such delegations and observers to

1 See Yearbook of the International Law Commission, 1962,
vol. II, p. 168, para. (2).

2 See Final Act of the United Nations Conference on the
Xaw of Treaties, document A/CONF.39/26, annex.

be included in the present topic, to form a separate
topic or to be included in the topic of special missions.
6. While it was too early for the Commission to reach
any definite conclusion on the matter, it should, before
the end of the present session, give the Sixth Committee
a clear idea of the scope it thought the present study
should have. He himself was convinced that the subject
of permanent observers from non-member States was
closely linked with that of permanent missions and
should be included in the study. On the other hand,
the subject of delegations to international conferences
convened by international organizations was a very
extensive one and should be dealt with in a separate
chapter, since it was obviously a separate matter alto-
gether. Most international conferences were convened
under the auspices of some international organization,
and the Commission should therefore take a definite
stand on how and when that topic was to be codified.
7. He proposed that, before their final adoption, the
draft articles should be submitted to the specialized
agencies and to the IAEA, since their comments would
be of the greatest value.
8. Mr. TAMMES thanked the Special Rapporteur for
his lucid introduction to his fourth report. He drew
attention to the fact that while draft article 22 in that
report laid down that "The organization and the host
State shall accord to the permanent mission the facilities
required for the performance of its functions...",
article 23, paragraph 2, stated that "The host State and
the organization shall also, where necessary, assist per-
manent missions in obtaining suitable accommodation
for their members". That would seem to place a legal
obligation on the organization and on the host State.
The obligation might seem to be a reasonable one, but
it raised the general question whether the draft articles
were intended to be signed and ratified by organizations
as independent subjects of international law. If it was
not intended to place organizations in such a sovereign
position, he thought the references to them in articles 22
and 23 should be omitted. It was true that certain
obligations for international organizations were set forth
in the Convention on the Privileges and Immunities of
the United Nations,3 but that Convention had been
concluded between the members of a single international
organization constituting a group which could be iden-
tified with the organization itself, namely, the United
Nations.
9. The CHAIRMAN said it would be better, for the
time being, to discuss representation in general, without
reference to particular articles. The Special Rapporteur
would later be asked to introduce each article separately.
10. Mr. KEARNEY, after congratulating the Special
Rapporteur on his very able report, said he agreed that
permanent observers should be dealt with in the draft
articles. The procedure to be followed in dealing with
delegations to international conferences convened by
international organizations was a more difficult question,
however. The United Kingdom delegation had submitted
amendments on that question in the Sixth Committee

United Nations, Treaty Series, vol. 1, p. 16.
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of the General Assembly, in connexion with the draft
convention on special missions (A/CN.4/218, para. 21).
In his opinion, the Commission should decide whether
the present draft articles were to be supplemented by a
series of articles dealing with delegations to international
conferences convened by international organizations.
That would be better than leaving the question to be
dealt with by the Sixth Committee in the context of
special missions, since that Committee did not yet have
any adequate foundation on which to work out a proper
set of provisions.
11. While appreciating the Chairman's suggestion that
the Commission should confine itself at present to a
general discussion, he hoped that the Legal Counsel
would give members the benefit of his views on the
point raised by Mr. Tammes concerning articles 22
and 23.

12. The CHAIRMAN, speaking as a member of the
Commission, congratulated the Special Rapporteur on
his excellent report. He agreed that it would be better
to place the part dealing with permanent observers
from non-member States accredited to international
organizations immediately after the part relating to
permanent missions to international organizations. With
regard to the suggestion that the articles should not be
accompanied by commentaries, he thought that that
would have no disadvantages so far as the work of the
Commission was concerned; but when the draft articles
on permanent missions to international organizations
were submitted to the General Assembly, commentaries
should be included, even where the text of the articles
was very close to that of the Vienna Convention on
Diplomatic Relations or that of the draft convention on
special missions. Consequently, the Special Rapporteur
should in any case prepare commentaries on the draft
articles on relations between States and international
organizations.
13. Mr. EL-ERIAN (Special Rapporteur), summing
up the discussion, said that the question of permanent
observers from non-member States accredited to inter-
national organizations did not appear to raise any
difficulties; the Commission was in agreement that it
should be taken up in connexion with the present topic
and at the present stage. Permanent missions were a
part of permanent diplomacy, not of ad hoc diplomacy,
which included international conferences and delegations
to such conferences.

14. The question of delegations to organs of inter-
national organizations and to conferences convened by
international organizations was a much more difficult
one. In previous discussions, the Commission had
preferred not to commit itself on that question; at its
last session, for example, it had decided not to take
any decision until it had had an opportunity to consider
the draft articles.4

15. It was necessary to distinguish between three types
of delegation. First, there were delegations to organs

4 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
para. 28.

forming an integral part of an international organization.
Secondly, there were delegations to conferences con-
vened by international organizations; such conferences
were legally distinct from organs of international orga-
nizations, since, although their rules of procedure were
usually modelled on those of the General Assembly,
their membership consisted of sovereign States which
could always adopt their own rules of procedure.
Thirdly, there were delegations to international confer-
ences convened by States; at the last session, some
members had expressed the view that such conferences
constituted a separate topic and had questioned whether
the Commission should include them in the topic of
relations between States and international organizations.
16. The question was further complicated, as
Mr. Kearney had pointed out, by the fact that the United
Kingdom had submitted draft amendments to the Sixth
Committee of the General Assembly, which were still
pending. The present trend in the Sixth Committee
seemed to favour the approach taken by the Commission
in regard to special missions. When the Sixth Committee
had discussed article 6 of the draft on special missions
at the last session of the General Assembly, Mr. Bartos,
the Special Rapporteur on that topic, had explained that
it comprised the regulation of matters of common
interest to a limited number of States. Hence it seemed
that neither the Commission nor the Sixth Committe
intended to take up the question of international confer-
ences in connexion with the topic of special missions.
He therefore agreed with Mr. Nagendra Singh that the
Commission should take a preliminary decision con-
cerning delegations to organs of international organiza-
tions and to conferences convened by international
organizations. At present, most international conferences
were convened under the auspices of international or-
ganizations and conferences convened by States were in
the minority, so it would hardly be logical to deal with
conferences convened by States before settling the ques-
tion of conferences convened by international organiza-
tions.
17. Furthermore, the regulation of the status of dele-
gations to international conferences was not an aspect of
bilateral diplomacy and it should not be dealt with as
part of the topic of special missions. The topic of special
missions in fact constituted an appendix to inter-State
bilateral diplomacy and the Commission had decided to
complete that subject by codifying the law of special
missions. The question of delegations to international
conferences was one of multilateral, collective and par-
liamentary diplomacy: it was not clear to him whether
the Commission should take it up at the present stage
together with permanent missions, or later on as a chap-
ter in the draft articles on relations between States and
international organizations, or possibly as part of a
separate topic comprising the law of international con-
ferences in general.
18. The Commission seemed to be in agreement that
the provisional draft articles should be submitted to the
specialized agencies and to the IAEA for their com-
ments, which could be taken into account when the
draft was put into its final form. Furthermore, he hoped
that the present highly satisfactory co-operation with the
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legal advisers of the United Nations, the specialized
agencies and the IAEA would continue, so that the
Commission would also have the benefit of their views
before preparing its final draft.
19. Mr. YASSEEN said he had read the Special Rap-
porteur's clear, comprehensive and precise report with
great interest. With regard to the scope of the draft
articles which the Commission had been asked to pre-
pare, his view was that, after completing consideration
of the part dealing with permanent missions, on which
considerable progress had already been made, the Com-
mission should establish the rules governing the status
of permanent observers from non-member States accred-
ited to international organizations, so that there would
be a complete set of rules on representation in interna-
tional organizations. As to the part dealing with delega-
tions to organs of international organizations, the Com-
mission should review the rules on the matter stated
in certain conventions which had been concluded, but
which many countries had not yet ratified, with a view
to adapting them to present international circumstances.
20. He did not think that international conferences
convened by international organizations or held under
their auspices formed part of the topic which the Com-
mission was studying. International conferences were
sovereign bodies which were not dependent on the United
Nations, and some of the States represented at them
were not members of the convening organization. Such
conferences therefore formed a separate topic and the
Commission might be asked to treat them accordingly.
Admittedly, during the discussion on special missions
in the Sixth Committee, at the twenty-third session of
the General Assembly, some delegations had expressed
the desire that the question of international conferences
should be made the subject of a draft of articles, but in
general the Sixth Committee had taken the view that a
preliminary study should be made of the rules involved.
Hence it would be inappropriate for the Commission
to study the matter in connexion with the draft articles
now before it.
21. Mr. USTOR said he wished to deal with only one
of the general issues raised in connexion with the Special
Rapporteur's excellent report. He fully agreed with the
view that the draft should include articles on permanent
observers. The part which dealt with that subject should
begin with an introductory article fulfilling, for per-
manent observers, the purpose served for permanent
missions by article 6 (Establishment of permanent
missions).5 The introductory article would specify which
States had the right to send permanent observers. Where
the organization was of a universal character, the rule
should be that all States which were not members of
the organization had the right to send permanent observ-
ers. That rule would be in accordance with the principle
of universality, which had recently been endorsed by
the United Nations Conference on the Law of Treaties.

22. Mr. STAVROPOULOS (Legal Counsel) said that
during the Sixth Committee's discussion on the draft
convention on special missions, a new article on the

subject of conferences had been proposed. He under-
stood that that proposal was not likely to be adopted
and, in view of the danger that the question of con-
fences might not be dealt with at all, it would perhaps
be useful for the Commission to include, in its report
on the present session, a passage indicating its interest
in the subject. The Sixth Committee would then probably
decide that the Commission should be invited to deal
with it.
23. A conference convened by the United Nations
was not a subsidiary organ of the Organization and did
not report to the General Assembly. It had been said
that a conference was sovereign, but it might perhaps
be more correct to describe it as semi-sovereign, because
such matters as the date and place of meeting and the
composition of the conference were decided by the
General Assembly.
24. The question of conferences convened by States
should also receive attention. It was not usual for impor-
tant international conferences to be convened otherwise
than under the auspices of an international organiza-
tion, but such conferences were sometimes convened by
States and raised problems in international law.
25. For those reasons, it was desirable that the Com-
mission should be empowered to examine the question
of conferences.
26. He wished to make a comment on article 22
(General facilities) and article 23 (Accommodation of the
permanent mission and its members), which contained
references to the organization concerned. Although those
references were not absolutely indispensable, they were
very useful for practical reasons. The primary respon-
sibility for granting facilities was borne by the host
State, but the organization concerned could not ignore
the problem. For example, the Housing Service of the
United Nations in New York co-operated with the host
State in assisting delegations to solve their housing
problems. Since that was the real situation, it was
appropriate to include a reference to the organization in
articles 22 and 23, thereby emphasizing that the
granting of facilities was not the exclusive responsibility
of the host State.

27. At the previous session, during the discussion
on the draft article dealing with general facilities, he had
drawn attention to the clause which required an organ-
ization to " accord to the permanent mission the facilities
quired for the performance of its functions", and had ex-
pressed the hope that that clause would not be interpreted
as meaning that the organization assumed the obligation
to provide facilities for which it had no provision in its
budget.6 To guard against any such interpretation, the
Commission might wish to point out, in its commentary
on article 22, that it followed from article 3 that the
granting of facilities to a permanent mission by an
international organization was subject to the relevant
rules of the organization, in particular those concerning
budgetary and administrative matters. A statement to
that effect in the commentary was necessary in order to

5 Ibid., chapter II, section E.

6 See Yearbook of the International Law Commission, 1968,
vol. I, p. 97, para. 59.
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avoid misunderstandings between organizations and per-
manent missions.
28. In that connexion, he drew attention to a discrep-
ancy in the wording used in articles 22 and 23.
Article 22 began with the words "The organization and
the host State.. .", whereas article 23, paragraph 2,
read: "The host State and the organization...". He
thought that the second formula was preferable to the
first, because the main burden rested on the host State;
from his experience he could say that the principal role
of the organization was to assist in securing action on
the part of the host State.
29. Sir Humphrey WALDOCK said that if the ques-
tion of representatives to international conferences were
not dealt with either in the context of special missions
or in the context of permanent missions, there was a
danger that it might not be dealt with at all.
30. When the Commission had first engaged in con-
sidering the topic of relations between States and inter-
national organizations, it had envisaged a large project
dealing with the whole range of the subject. Sub-
sequently, however, it had decided to confine its work to
the privileges and immunities of permanent missions.
By doing so, the Commission had limited its work to
what constituted a branch of diplomatic law and the
draft articles now under consideration represented a
stage in the codification of diplomatic law, rather than
a codification of relations between States and inter-
national organizations.
31. If the Commission decided to ask for a mandate
to deal with the question of representatives to inter-
national conferences, it should first determine the scope
of the new topic. It had the choice between a general
examination of the whole of the law of international
conferences and the more limited task of filling a gap
in diplomatic law by dealing only with the question of
representatives to international conferences.
32. The question of international conferences was one
of wide scope. He recalled that, when the Commission
had examined the law of treaties, it had found it
necessary to lay down a residuary rule, applicable to
international conferences, regarding the adoption of the
text of a treaty. The need to include such a provision in
the draft on the law of treaties showed the impact of
the law of international conferences on other branches
of international law.
33. Mr. CASTR&N thanked the Special Rapporteur
for his very clear and comprehensive report. He
supported the Special Rapporteur's suggestion that the
Commission should ask international organizations for
their comments on the draft articles, as it was permitted
to do by its Statute.
34. It was clear from the discussion and from the
Special Rapporteur's remarks that the rules on perma-
nent observers accredited to international organizations
should be placed immediately after the rules on perma-
nent representatives.
35. On the question whether the Commission's study
should also deal with delegations to organs of inter-
national organizations and to conferences convened by
international organizations or by States, he considered

that, in the light of the General Assembly's instructions,
the Commission should confine itself to delegations
to organs of international organizations. To go further,
it would need a wider mandate from the General
Assembly.
36. In any case, the provisional rules already set out
by the Special Rapporteur could provide a useful basis
for defining the situation of all kinds of delegations,
whether permanent missions, delegations to organs or
delegations to conferences convened by international
organizations or even by States, for they all had much
in common.
37. Mr. USTOR said that the work of codification of
diplomatic law had begun with the bilateral aspects of
that law, such as diplomatic relations and special mis-
sions. The Commission was now engaged in the first
phase of the study of multilateral diplomatic law, which
related to permanent missions and permanent observers
accredited to international organizations. That part of
multilateral diplomatic law corresponded to the topic
of sedentary bilateral diplomacy covered by the 1961
Vienna Convention on Diplomatic Relations.
38. After the Commission completed its work on per-
manent missions and permanent observers, it would have
to study the questions of ad hoc multilateral diplomacy
and examine the legal position of delegations to organs
of international organizations. For practical reasons,
however, it was desirable not to treat the subject of
delegations to conferences separately from that of dele-
gations to organs of organizations, since the position of
those two types of delegation was in fact almost
identical.
39. Mr. REUTER congratulated the Chairman and
officers on their election and expressed his appreciation
of the Special Rapporteur's fourth report.
40. Like Mr. Ustor, he thought it would be useful to
establish a logical system of diplomatic law. After bi-
lateral diplomatic relations and consular relations, the
subjects of the Vienna Conventions of 1961 and 1963,
the next topic to be dealt with should be that of multi-
lateral relations between States at international con-
ferences. The diplomatic law of international organiza-
tions should be dealt with afterwards, for reasons of
history and logic. International organizations had intro-
duced a new element into inter-State relations because,
unlike conferences, they had a status of their own. For
practical reasons, however, he agreed that the Com-
mission should not go beyond its instructions without
referring the matter to the General Assembly.

41. After listening to the comments by the Legal
Counsel on articles 22 and 23 of the draft, he thought
it rather disturbing that the obligations of the organiza-
tion and those of the host State were placed on the
same level in those two articles, though their extent and
nature were in fact very different. It might be possible
to get over that difficulty simply by making a drafting
change; for example, a proviso might be inserted in the
articles making it clear that the organization and the
host State were each required to grant the facilities and
assistance in question within the limits of their com-
petence and even perhaps within the limits of their
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resources. In any case it would be difficult to retain
articles 22 and 23 in their present form.
42. Mr. EL-ERIAN (Special Rapporteur) said that a
number of important points of substance had been
raised in connexion with conferences. Attention had also
been drawn to an important practical consideration,
namely, the danger that the matter might be left unregu-
lated because it had not been dealt with either in the
draft articles on special missions or in the draft articles
on permanent missions.
43. He did not think there was any need to request an
extension of the Commission's instructions on the matter.
The exact limits of the topic "Relations between States
and international organizations" had never been pre-
cisely laid down by the General Assembly and the
Commission itself was in the best position to decide
what matters it should include.
44. The Commission had first adopted a broad
approach to the topic, but had subsequently decided,
for practical reasons, to give priority to the diplomatic
law aspect. The treatment of the question of permanent
missions would serve to complete the codification of
diplomatic law.
45. He noted that there was general agreement on
the desirability of dealing with permanent observers.
With regard to delegations to organs of organizations
and to conferences, he had confined the draft articles he
had prepared to conferences convened by international
organizations; they did not cover conferences convened
by States. It should be remembered that section 11 of
the Convention on the Privileges and Immunities of the
United Nations linked representatives to organs of the
United Nations with representatives to conferences
convened by the United Nations.
46. The late Mr. Sandstrom, the first Special Rap-
porteur on ad hoc diplomacy, had included provisions
on the organization of congresses and conferences in
his report, and had pointed out that a conference con-
vened by the United Nations "is, in a way, a prolonga-
tion of the United Nations Organization, and it can be
argued that such a conference ought to be regulated in
the same way as the meeting of an organ of the United
Nations and not as an ordinary congress or conference".7

That remark strengthened the practical point made by
Mr. Ustor regarding the desirability of regulating the
status of delegations to conferences in the same manner
as that of delegations to organs of organizations, despite
the legal differences between the two categories.
47. The Commission was now called upon to decide
whether to deal solely with the privileges and immunities
of delegations, or with the whole range of the law,
organization and procedure of diplomatic conferences.
48. A brief reference to the history of the subject
would perhaps shed some light on that question. The
Committee of Experts for the Progressive Codification
of International Law which had been appointed by
the League of Nations to prepare for the Codification
Conference held at the Hague in 1930, had set up at

its first session, in 1925, a Sub-Committee to examine
the possibility of formulating rules to be recommended
for the procedure of international conferences and the
conclusion and drafting of treaties, and a report had
been submitted on the subject by the Sub-Committee's
Rapporteur.8 No action had, however, been taken on the
matter by the League of Nations.
49. The United Nations, for its part, had begun to
evolve a pattern for the organization and procedure of
international conferences. There had grown out of the
rules of procedure worked out by organs of the United
Nations and by the specialized agencies a substantial
body of rules and regulations concerning the organiza-
tion and procedure of diplomatic conferences, which had
become known as "multilateral" or "parliamentary"
diplomacy.
50. In particular, the Secretary-General of the United
Nations had carried out important preparatory work on
the method of work and procedures to be adopted by
the first United Nations Conference on the Law of the
Sea, in response to the request made to him in General
Assembly resolution 1105 (XI). The memorandum on
the subject9 contained provisional rules of procedure,
which had been adopted by the first and second United
Nations Conferences on the Law of the Sea in 1958 and
1960, the Conference on Diplomatic Intercourse and
Immunities in 1961, the Conference on Consular Rela-
tions in 1963 and the Conference on the Law of
Treaties held in 1968 and 1969, with few variations.
51. As to the articles on congresses and conferences
drafted by Mr. Sandstrom and included in his report,
the Commission had decided that in view of the links
with the topic of relations between States and interna-
tional organizations it would be "difficult to undertake
the subject of 'diplomatic conferences' in isolation". It
had accordingly decided not to deal with diplomatic
conferences for the time being.10

52. For his part, he thought that if the Commission
were to delay consideration of the privileges and immun-
ities of delegations to conferences until it took up the
question of conferences as a whole, there would be a
real danger of the matter not being considered at all.
He therefore suggested that, when the Commission had
completed its consideration of the subjects of permanent
missions and permanent observers, it should examine
the draft articles he had prepared on the privileges and
immunities of delegations to organs of international
organizations and to conferences convened by such
organizations. A decision on that subject at the present
session would not create any difficulties for the Sixth
Committee, since the United Kingdom amendment
before that Committee related to conferences convened
by States. Moreover, such a decision would serve a
practical purpose, since the Sixth Committee might
decide not to take up the question of conferences
convened by States until the Commission had examined

7 Yearbook of the International Law Commission, 1960,
vol. II, p. I l l , para. 41.

8 League of Nations publication No. C.196. M.70. 1927. V.
9 United Nations Conference on the Law of the Sea, 1958,

Official Records, vol. I, p. 172.
10 See Yearbook of the International Law Commission, 1960,

vol. II, p. 179, para. 33.
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the more frequent case of conferences convened by
international organizations.
53. In conclusion, he recommended that the Com-
mission should provisionally decide to complete its work
on diplomatic law by taking up the subject of delegations
to organs of international organizations and to con-
ferences convened by such organizations. By submit-
ting draft articles on that subject, the Commission would
be able to obtain the views of the Sixth Committee and
to elicit comments from governments.

54. Mr. STAVROPOULUS (Legal Counsel) said he
agreed with the Special Rapporteur that the question
of conferences convened by the United Nations came
within the Commission's mandate. The Convention on
the Privileges and Immunities of the United Nations
specified, in section 11, that "Representatives of Mem-
bers to the principal and subsidiary organs of the United
Nations and to conferences convened by the United
Nations" enjoyed privileges and immunities "while
exercising their functions and during their journey to
and from the place of meeting". The Convention thus
placed on the same footing delegations to organs of the
United Nations and delegations to conferences convened
by the United Nations. The position was different with
regard to conferences convened by States otherwise than
under the auspices of an international organization, and
the United Kingdom amendment to the draft con-
vention on special missions related exclusively to such
conferences.
55. The CHAIRMAN said the general discussion had
shown that the members of the Commission were agreed
that the topic of relations between States and interna-
tional organizations covered the legal position of per-
manent missions to international organizations, the legal
position of permanent observers accredited to interna-
tional organizations and the legal position of delegations
from member States to organs of international organiza-
tions. There was, however, a difference of opinion on
whether, in dealing with that topic, the Commission
should also consider the legal position of representatives
of States to conferences convened by international
organizations, or whether that subject should constitute
a separate part of international law or perhaps be
included in the law of conferences.
56. He suggested that the Commission should post-
pone its decision on that point until it had concluded its
work on permanent missions and permanent observers.

It was so agreed.

The meeting rose at 12.45 p.m.

Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoa-
vina, Mr. Reuter, Mr. Ruda, Mr. Tabibi, Mr. Tammes,
Mr. Ustor, Sir Humphrey Waldock, Mr. Yasseen.
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Relations between States
and international organizations

(A/CN.4/218 and Add.l)
[Item 1 of the agenda]

(continued)

GENERAL DEBATE (continued)

1. The CHAIRMAN said it seemed that Mr. El-Erian
might be hindered in his work if, as had been decided
at the end of the previous meeting, the Commission
deferred its decision on whether or not the draft should
deal with representatives of States to conferences con-
vened by international organizations. He therefore pro-
posed that the Commission should now decide, pro-
visionally, that the draft would deal with the status of
such representatives.
2. Mr. TABIBI said that conferences constituted a
separate subject which required thorough study. That
study should cover the subject of representatives to con-
ferences, whether convened by an international organ-
ization or not. It might be advisable not to burden the
Special Rapporteur with that additional task; the Com-
mission should concentrate for the present on permanent
missions and permanent observers.

3. Mr. CASTANEDA supported the Chairman's
suggestion. There were, no doubt, certain theoretical
differences between representatives to an organ of an
international organization and representatives to a con-
ference convened by an international organization, but
for practical purposes—and it was practical considera-
tions which should prevail in the current study—it
was hardly possible to draw a distinction between those
two categories of representatives from the point of view
of diplomatic law, especially in respect of the privileges
and immunities which should be accorded them.
4. Several existing conventions contained provisions
applying to both representatives to organs and repre-
sentatives to conferences. For example, in the Conven-
tion on the Privileges and Immunities of the United
Nations, article IV, section 11, specified the privileges
and immunities to be enjoyed by "Representatives of
Members to the principal and subsidiary organs of the
United Nations and to conferences convened by the
United Nations".1

5. Examples from the past and modern instances both
showed that there was no fundamental difference
between an organ of an international organization and
a conference convened by such an organization. For
instance, at the twenty-third session of the General
Assembly, the Sixth Committee had turned itself into

1 United Nations, Treaty Series, vol. 1, p. 20.
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a conference of plenipotentiaries to consider the draft
convention on special missions. The reverse also
occurred: it was not unknown for an international con-
ference to wish to become something more than the
sum of its participants and to act like an organ or even
an organization. At the first Hague Conference,2 for
example, when, in the absence of agreement on the text
of a convention, some States had wished to adopt a
declaration on compulsory arbitration, the question had
arisen whether it would be a declaration by the States
which had agreed to make it, or a declaration by the
Conference.
6. A provisional decision along the lines recommended
by the Chairman would make the discussion on the
draft under consideration more fruitful and save the
Commission from having to reopen the discussion later
with the same arguments.

7. The CHAIRMAN emphasized that the provisional
decision he had suggested concerned procedure rather
than substance. It was merely a matter of authorizing
the Special Rapporteur to prepare, and include in his
draft, a chapter on representatives to conferences con-
vened by international organizations. That provisional
decision would not bind the Commission with regard
to substance and would not prevent it from discussing
the question separately, or asking the General Assembly
for instructions.

8. Mr. BARTOS said he supported the Chairman's
suggestion, without taking a position on the substance
of the question. In his opinion, there was no difference
between a conference convened by an international
organization and a conference convened by States. Any
conference was an ad hoc international organization.
9. In principle, he shared Mr. Castafieda's opinion. At
the first Hague Conference, the participating States and
the Conference itself had certainly formed a group
constituting a provisional organization. At the twenty-
third session of the General Assembly, the Sixth Com-
mittee had indeed turned itself into a conference, since
a State which was not a Member of the United Nations
and hence was not represented in the General Assem-
bly, had been allowed to take part in the discussions on
special missions.3

10. Mr. RAMANGASOAVINA said he would
welcome the addition to the draft of a chapter on delega-
tions to conferences convened by international organiza-
tions, after the chapters dealing with permanent repre-
sentatives and permanent observers, whose functions
were very similar and had the same purpose. Although
delegations to such conferences were of a slightly dif-
ferent character, the draft could certainly not ignore
them, for they were very common.

11. Mr. YASSEEN said he was still not convinced
that it would be desirable to include conferences in the
topic under consideration. The fact that a conference
was convened by an international organization did not

2 International Peace Conference, 1899.
3 See Official Records of the General Assembly, Twenty-

third Session, Annexes, agenda item 85, document A/7375,
para. 5.

alter its character. A conference was a sovereign body,
whether convened by an international organization or by
States, and the subject of international conferences in
general was of sufficient importance to warrant separate
study.
12. It was highly debatable whether the Sixth Com-
mittee of the General Assembly had turned itself into
a conference the previous year. In his opinion, as a
participant, it had not ceased to be the Sixth Committee
of the General Assembly; it had merely been instructed
to examine one particular matter among others.
13. He also found it difficult to separate the procedural
aspect from the substance of the question. If, after
asking the Special Rapporteur to prepare the chapter on
representatives to conferences convened by international
organizations, the Commission found the substance of it
unacceptable, the Special Rapporteur would have wasted
his efforts.
14. Mr. RUDA said that the issue under discussion
had considerable practical importance for the future
application of the draft articles. Without expressing any
opinion on the substance, he thought that the Special
Rapporteur should prepare draft articles on represent-
atives to organs of international organizations and to
conferences convened by international organizations.
When the Commission had examined those articles, it
could take a final decision. The work of the Special
Rapporteur would be useful in any case, and would
show that the Commission had studied the question
thoroughly.
15. Mr. NAGENDRA SINGH said there were good
reasons for including the subject of representatives to
international conferences convened by international
organizations. One reason was that if that subject was
not dealt with at the present stage, when the Commission
was working on the codification of diplomatic law, there
was a danger that it would be completely neglected. It
would not be advisable to postpone consideration of the
matter until the whole subject of conferences was
examined, because that might well involve a long delay.
The Special Rapporteur, despite heavy commitments,
had expressed his willingness to deal with it and the
Commission should avail itself of that offer.
16. It might perhaps be true that conferences con-
stituted a separate subject, quite distinct from relations
between States and international organizations, but the
diplomatic law aspects of that subject were very relevant
to the topic now before the Commission; if those aspects
were ignored at the present stage, a gap would remain
in the codification of diplomatic law. It was important
to note that concern had been expressed in the Sixth
Committee on that point.4

17. The Legal Counsel had expressed the view that
the position of representatives to conferences convened
by international organizations was covered by the Com-
mission's instructions on the topic of relations between
States and international organizations.

4 See Official Records of the General Assembly, Twenty-
third Session, Annexes, agenda item 84, document A/7370,
para. 36.



993rd meeting —5 June 1969 13

18. Mr. USTOR said that, from the theoretical point
of view, it would be perfectly feasible to undertake a
separate study of the whole subject of international
conferences, whether convened by an international
organization or not.
19. In practice, the Commission should take it that the
Special Rapporteur had prepared draft articles on the
privileges and immunities of representatives to organs
of international organizations and was willing to prepare
a set of draft articles on representatives to conferences
convened by international organizations. Those two
types of representatives enjoyed practically the same
status and it would be convenient for the Special Rap-
porteur to deal with them together.
20. Mr. IGNACIO-PINTO said that the conditions
under which delegations acted on behalf of their States
at international conferences, whether convened by States
or by an international organization, unquestionably
belonged to diplomatic law and fell within the topic
which the Commission was now studying. He was in
favour of including in the draft a chapter—or an
addendum—on representation at international con-
ferences, which would make it possible to take up that
part of the topic again at a later stage and go into it
more fully.

21. Mr. CASTREN confirmed his statement at the
previous meeting, which coincided with the views of
Mr. Yasseen. He was not, however, opposed to the
Commission's asking the Special Rapporteur to prepare
articles on representatives to conferences convened by
international organizations. For although they were not
identical, the rules applying to such representatives and
those applying to representatives to organs of interna-
tional organizations were nevertheless sufficiently similar
for the work to be of some value.
22. Mr. KEARNEY said he had been impressed by
Mr. Yasseen's comment concerning the difficulty of
separating the substance of the matter from the pro-
cedural issue now under discussion. That difficulty was
increased by the fact that there could well be a difference
between the privileges and immunities enjoyed by
representatives to conferences and those enjoyed by
permanent representatives. Like all the members of the
Commission, he had attended a large number of con-
ferences and he was not at all sure what privileges he
had enjoyed on those occasions; but they had certainly
not been full diplomatic privileges and immunities.
Nevertheless, for practical reasons, he was prepared to
concur in a study of the subject being made by the
Special Rapporteur.

23. Mr. REUTER said he supported the Chairman's
proposal, which was perfectly clear and based on prac-
tical grounds; but he fully reserved his position on the
questions of substance, some of which were important
and could be finally decided only by governments.

24. Sir Humphrey WALDOCK said that at the pre-
vious meeting the Special Rapporteur had made a strong
case for a preliminary examination of the privileges and
immunities of representatives to conferences convened
by international organizations. When a conference was

convened by the United Nations, arrangements were
normally made by the Secretariat with the host country
and the Convention on the Privileges and Immunities
of the United Nations would apply. It was thus clear
that there was a link between the case of representatives
to such conferences and that of permanent represent-
atives. For that reason, in addition to the practical one
mentioned by Mr. Ustor, he urged that the Special
Rapporteur should be invited to undertake the study
in question. The work would still be useful, even if, on
examination, the Commission ultimately decided that the
question could not conveniently be codified as part of
the topic of relations between States and international
organizations.

25. Mr. TABIBI explained that he had had no inten-
tion of opposing the idea of a study by the Special
Rapporteur, if the latter was prepared to undertake the
task. The only point he had wished to make was that
the Commission should, at an early stage, make a
thorough study of the whole field of international con-
ferences, which was a separate subject, more akin to
special missions or ad hoc diplomacy than to the topic
of relations between States and international organiz-
ations.

26. The CHAIRMAN proposed that the Commission
should authorise the Special Rapporteur to draft a
chapter on the legal status of delegations of States to
international conferences convened by international
organizations, on the understanding that the Commission
would take no decision of substance on the matter until
it had examined that chapter.

It was so decided.

ARTICLES 22 AND 23

27. Article 22

General facilities

The organization and the host State shall accord to the
permanent mission the facilities required for the performance
of its functions, having regard to the nature and task of the
permanent mission.

Article 23

Accommodation of the permanent mission and its members
1. The host State shall either facilitate the acquisition on

its territory, in accordance with its laws, by the sending State
of premises necessary for its permanent mission or assist the
latter in obtaining accommodation in some other way.

2. The host State and the organization shall also, where
necessary, assist permanent missions in obtaining suitable accom-
modation for their members.

28. Mr. EL-ERIAN (Special Rapporteur), introducing
articles 22 and 23, pointed out that those articles were
preceded in his report by general comments intended
to show the basis of the privileges and immunities
accorded to permanent missions to international orga-
nizations. When the Commission had prepared its final
text of the draft articles on diplomatic intercourse and
immunities, the corresponding section had also been
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preceded by general comments on the rationale of
privileges and immunities, which referred to the "exter-
ritoriality" theory, the "representative character" theory
and the "functional necessity" theory.5 Although the
Commission had held at that time that the privileges
and immunities of diplomatic agents were based mainly
on their "representative character", it had recognized
that they were also based on "functional necessity". He
had therefore deemed it appropriate to refer, in para-
graphs 5 and 6 of his general comments, to the par-
ticular characteristics of the privileges and immunities
of permanent missions to international organizations.

29. Paragraph 7 explained that since the privileges and
immunities of permanent missions to international
organizations were analogous to, if not identical with,
those of diplomatic bilateral missions, the articles
thereon were modelled on the corresponding provisions
of the Vienna Convention on Diplomatic Relations. As
that point had been dealt with at the previous session in
connexion with permanent missions in general, the
paragraph seemed to call for no discussion. But although
in his opinion it was unnecessary to provide an inde-
pendent and detailed commentary on each article, he
agreed with the Chairman that the final draft should
include a commentary on each article which would
serve to emphasize the differences between its text and
that of the Vienna Convention.
30. Article 22 (General facilities) was based on
article 25 of the Vienna Convention on Diplomatic
Relations 6 and article 22 of the draft articles on special
missions. The reference to the "nature and task of the
permanent mission" was not included in article 25 of
the Vienna Convention, but a mission to the United
Nations, for example, obviously had much broader
functions than one sent to a more specialized inter-
national organ. On that point, questions had been raised
by Mr. Tammes and Mr. Kearney; the former, in
particular, had questioned the advisability of imposing
an obligation on the organization, since in his opinion
it was doubtful whether it could become a party to the
convention on relations between States and inter-
national organizations. Nevertheless, while the United
Nations and the specialized agencies had not formally
acceded to the 1946 Convention on the Privileges and
Immunities of the United Nations, the prevailing view
was that the organizations concerned were "parties"
to that Convention in the sense in which that term was
used in section 3O.7 He had not, therefore, considered
it necessary to discuss the theoretical question whether
the organization would accede to the convention or
not; that question might be dealt with in the final
clauses, or possibly in a resolution to be adopted by the
General Assembly. But since section 30 of the 1946
Convention laid down that, if a difference arose between
the United Nations and a Member regarding the rights
of representatives, a request must be made for an advis-
ory opinion, it should be made clear that there were

5 See Yearbook of the International Law Commission, 1958,
vol. II, pp. 94 and 95.

6 United Nations, Treaty Series, vol. 500, p. 108.
1 Op. cit., vol. 1, p. 30.

precedents for assigning an obligation direct to the
organization.
31. With regard to article 23, the Legal Counsel had
reiterated the doubts he had expressed at the last session
concerning paragraph 2, in which the organization, as
well as the host State, was called upon to assist per-
manent missions in obtaining suitable accommodation
for their members. He agreed that that article should
include a paragraph making it clear what the organ-
ization's obligations would be.
32. The Legal Counsel had also pointed out a discrep-
ancy between article 22, which referred to "the organ-
ization and the host State", and article 23, paragraph 2,
which referred to "the host State and the organization".
He (the Special Rapporteur) had reversed the order in
article 23, paragraph 2, because it was normally the
host State which played the principal part in obtaining
accommodation for missions, while the organization
merely provided the necessary information, as was done,
for example, by the Housing Service at United Nations
Headquarters. Article 22, on the other hand, set out the
general principles governing the facilities to be accorded
to permanent missions, which in his opinion were
primarily the responsibility of the organization. He
agreed, however, that it would be an improvement if
both articles referred to "the host State and the
organization".

33. Mr. CASTANEDA said he thought the Special
Rapporteur had been fully justified in supplementing the
article of the Vienna Convention on Diplomatic Rela-
tions on which article 22 was modelled, by adding a
phrase which made the extent of the obligations of the
organization and the host State dependent on the nature
and task of the permanent mission. There was no doubt
that the organization had obligations to permanent
missions, but since its obligations and those of the host
State were not the same, it might perhaps be appropriate
to use different terms to state their existence. The
English words "shall accord", used in article 22, were
appropriate in the case of the host State, but not in that
of the organization, which might not be legally in a
position to provide certain facilities. He therefore pro-
posed that instead of one sentence there should be two,
one referring to the obligations of the host State, using
the words "shall accord", and the other to the obli-
gations of the organization, couched in different terms
to be chosen by the Drafting Committee.
34. He had no objection to the present wording of
article 23, but thought it might perhaps be desirable
to mention the locality in which the premises of the
permanent mission must be situated if they were to enjoy
the tax exemption provided for in article 25.

35. Mr. RUDA, after congratulating the Special
Rapporteur on section II of his report, said he wished
to make three points. First, section II had its theoretical
basis in Article 105 of the United Nations Charter.
Second, it was clear that the permanent missions in
question were not accredited to the host State, but to the
international organization, which was a separate entity
having its own legal personality. Third, the Special
Rapporteur had been correct in saying that the privileges
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and immunities of permanent missions to international
organizations were analagous to, if not identical with,
those of diplomatic bilateral missions. The responsibility
for providing general facilities therefore properly de-
volved on the international organization as well as on
the sending State.
36. With regard to article 22, he agreed that the
details of the facilities to be accorded by the organization
to the permanent mission should be left to the final
clauses of the convention. He had some doubts about
the wording of the article, however. The Special Rap-
porteur had stated that it was based both on article 25
of the Vienna Convention on Diplomatic Relations and
on article 22 of the draft on special missions; but a
comparison of the three texts showed that it was based
on article 22 of the draft on special missions and not on
article 25 of the Vienna Convention. The latter article,
which was much more concise and categorical, laid
down that "The receiving State shall accord full
facilities for the performance of the functions of the
mission" and said no more, whereas article 22 of
the draft on special missions took particular account
of the temporary character of the mission by including
the words "having regard to the nature and task of the
special mission". Since missions to international organ-
izations had the characteristic of permanence in
common with bilateral diplomatic relations, he did not
understand why the Special Rapporteur had followed
the draft on special missions rather than the Convention
on Diplomatic Relations.
37. The Special Rapporteur's article 23, on the other
hand, followed the text of article 21 of the Vienna
Convention as closely as possible, and he was in full
agreement with it.

38. Mr. CASTRJ&N said he approved of the ideas
underlying the introductory paragraphs to section II
of the draft articles. He also approved of draft articles 22
and 23 as a whole, but thought it would be well to make
their present wording less categorical. The Special
Rapporteur had already agreed to reverse the order of
the words "host State" and "organization" in article 22,
as proposed by the Legal Counsel at the previous
meeting. Perhaps he could also accept some wording
for the article to the effect that the organization assumed
its obligations "subject to its relevant rules", or any
other formula which the Drafting Committee saw fit
to adopt.

39. He agreed with Mr. Ruda that article 22 should
be more closely modelled on article 25 of the Vienna
Convention on Diplomatic Relations and not on
article 22 of the draft on special missions. There was
full justification for adding a phrase making the extent
of the obligations of the organization and the host State
dependent on the nature and task of the permanent
mission, but'in the French text the words "sont tenus
d'accorder" at the beginning of the sentence should
be replaced by the word "accordent" as in article 25 of
the Vienna Convention. A similar amendment should
be made to article 23, paragraph 2, by replacing the
words "doivent. . . aider" by "cdderont".
40. Mr. KEARNEY said he could agree to the general

thesis and philosophy expounded by the Special Rappor-
teur in his introduction to articles 22 and 23.
41. At the previous meeting he had asked the Legal
Counsel whether, in his opinion, it was necessary to
include references to the organization, and the latter
had expressed the view that such references were desir-
able. He (Mr. Kearney) thought it would be possible to
draft the articles in such a way as to permit references
to the obligations of the organization without raising
the question whether it should or should not become
a party to the convention. For example, a disclaimer
might be added as a second paragraph to article 22,
which might read: "Paragraph 1 shall not affect the
obligation of the organization to assist a permanent
mission in obtaining the facilities required for the perfor-
mance of its functions". However, the same problem
would arise in connexion with article 49 concerning
consultations between the sending State, the host State
and the organization. In that case the disclaimer method
would not suffice, because it was essential to make pro-
vision for the right of the organization to participate in
the consultations; the organization would be the party
which, under the pertinent headquarters agreement, was
in direct treaty relationship with the host State. In his
view, the Commission should approach the problem on
the assumption that the organization would necessarily
be a party to the convention.
42. Article 22 was satisfactory, subject to a few minor
drafting changes; for example, the first line might be
revised to read: "The host State and, within the limits
of its competence, the organization . . . " The final
phrase, "having regard to the nature and task of the
permanent mission", brought out the fact that a per-
manent mission was a more specialized operation than
a full-scale diplomatic mission, which was not restricted
to an international organization. He did not think that
language raised any particular problems.
43. As to article 23, while aware that the language
of paragraph 1 was to be found in the two Vienna
Conventions, on diplomatic and consular relations, he
wondered whether it would not be desirable to delete
the words "by the sending State", since that would
tend to facilitate the acquisition of property by the
permanent mission.

44. Mr. RAMANGASOAVINA said he approved of
the ideas expressed in draft articles 22 and 23, but
could not accept wording which placed the obligations
of the organization and those of the host State on an
equal footing, since there was an essential difference
between them. The host State had, in fact, the same
obligations to permanent missions as it had to the
organization, and it was bound to provide both of them
with the necessary means for fulfilling their functions;
but the obligations of the organization to permanent
missions related to the results to be achieved by those
missions. That difference in character should be made
clear by dividing the paragraph into two separate
sentences, one dealing with the obligations of the host
State and the other with those of the organization.

The meeting rose at 12.55 p.m.
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994th MEETING

Friday, 6 June 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. El-Erian, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Reuter, Mr. Ruda, Mr. Ta-
bibi, Mr. Tammes, Mr. Ustor, Sir Humphrey Waldock,
Mr. Yasseen.

Relations between States
and international organizations

(A/CN.4/218 and Add.l)
[Item 1 of the agenda]

(continued)

ARTICLE 22 (General facilities) and
ARTICLE 23 (Accommodation of the permanent mission

and its members)1 (continued)
1. The CHAIRMAN invited the Commission to con-
tinue consideration of articles 22 and 23 in the Special
Rapporteur's fourth report (A/CN.4/218).

2. Mr. BARTOS said he saw no objection to the
general wording of articles 22 and 23, which stated
rules that, with the adoption of the two Vienna Conven-
tions, had become rules of general international law.
3. It was both necessary and desirable that the obli-
gations of organizations should be stated in the draft
articles, for even if organizations did not sign or ratify
the convention which the draft articles were intended
to form, the obligations stated in the convention would
still have moral force, if not legally binding force, for
them.
4. Relations between organizations and their member
States were governed by the internal rules or constituent
instruments of the organizations and, generally speaking,
organizations had always fulfilled their obligations in
that respect; but it was useful to confirm those obligations
in a convention. Moreover, the facilities which organ-
izations were required to accord to permanent missions
were not only of a practical nature; organizations had
sometimes to ensure observance of the privileges and
immunities of a mission or even its access to the
territory. The idea that organizations had obligations
to permanent missions certainly had a place in the draft
articles. The Commission should next consider whether
it ought not to introduce into the first twenty-one articles
the idea that organizations had obligations to each other.
5. With regard to the question whether the host State
should be mentioned before the organization or vice
versa, in article 22 it would be better to mention first
the host State, on which the obligations mainly devolved.
In article 23, paragraph 2, it was the organization that

was mainly responsible and so it should logically be
mentioned first, but for the sake of uniformity it would
be better to keep to the same order as in article 22.
6. He approved of the use of the words "in accordance
with its laws" in article 23, paragraph 1. On the other
hand, he would prefer to see the word "acquisition"
replaced by the word "possession", because the acqui-
sition of real property by a foreign Government was not
regulated in the same way by the internal law of all
States. It would also be preferable to replace the words
"by the sending State" by the words "for account of
the sending State", since the property was sometimes
acquired by a third party, the sending State being only
the beneficiary. It could be left to the Drafting Com-
mittee to find suitable wording, on the understanding
that the essential point was to ensure that, in practice,
the sending State had no difficulty in obtaining the
necessary premises for its permanent mission.
7. Mr. USTOR said that the facilities, privileges and
immunities provided for in section II applied to the
permanent missions of States to international organiz-
ations, other than the permanent mission of the host
State. He suggested that that point be mentioned either
in the draft articles or in the commentary.
8. Article 22 covered two kinds of facilities: those
accorded to the permanent mission by the host State and
those accorded by the organization. Obviously, the host
State had to accord facilities to the permanent missions
of all sending States, while the organization had to
accord them to that of the host State as well. As
Mr. Castaneda had proposed, article 22 should logically
be divided into two parts, one concerning the obligations
of the host State and the other those of the organization.
9. Article 23 was based on the corresponding articles
of the Vienna diplomatic and consular Conventions,2

but while paragraph 1 referred to accommodation for
the permanent mission, paragraph 2 referred to accom-
modation for the members of the mission. The question
therefore arose whether the obligations of the host State
under those two paragraphs were identical. He himself
thought that they were, and that the problem was mainly
one of drafting. For example, paragraph 2 might say
merely: "The same provision as in paragraph 1 shall
apply to members of permanent missions". In any
case, some explanation should be included in the
commentary to make it clear whether the obligations
of the host State to the permanent mission and to the
members of the mission were the same.
10. Mr. TAMMES said he agreed with paragraphs 1-7
of the Special Rapporteur's general comments on
section II, particularly his reference to the "functional
necessity" theory. When he had expressed doubts about
the inclusion of a reference to the legal obligation of
the organization, he had not had in mind a purely
theoretical discussion; such discussions had already been
held at previous sessions and were summarized in the
Special Rapporteur's second report.3

1 See previous meeting, para. 27.

2 United Nations, Treaty Series, vol. 500, p. 106, article 21
and vol. 596, p. 286, article 30.

3 See Yearbook of the International Law Commission, 1967,
vol. II, pp. 137 and 138, paras. 25-28.
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11. There was no doubt that international organiz-
ations could have legal obligations; that was evident
from numerous agreements concluded in the past. The
problem that caused him concern was whether such
organizations could have legal obligations without then-
consent. If their consent was required, it would be
necessary at some stage to consider the question whether
they were parties to the convention.

12. As the Special Rapporteur had pointed out, it
was not normally the task of the Commission to draft
the final clauses of a convention, but some guidance by
the Commission would surely be appropriate, since a
rather special kind of final clause would be necessary.
A standard final clause, such as that concerning ratifi-
cation in article 51 of the Vienna Convention on
Diplomatic Relations, would not serve the purpose, since
the clause required would deal with a mixed group
of unequal parties. If the Commission believed that
the convention would create an obligation for organiz-
ations automatically and without their consent, some
clarification was called for. Certain obligations for the
organization were already laid down in article 17, para-
graph 3, concerning notifications,4 in articles 22 and 23,
concerning facilities and accommodation, and in
article 49 concerning consultations; those obligations
were modest, reasonable and, as the Legal Counsel had
said, reflected general practice in some respects, even
at the present time.
13. In his opinion, the 1946 Convention on the
Privileges and Immunities of the United Nations,5 in
view of the close relationship between the membership
of the United Nations and the States parties to the
Convention, did not constitute a sound precedent for
the automatic imposition of obligations. Section 30 of
that Convention, in particular, to which reference had
been made during the discussion, was not very helpful,
since in it the United Nations appeared as a party to a
dispute and not as a party to a convention. In order to
throw some light on the practical aspects of that
problem, he hoped that comments would be forthcoming
from the international organizations themselves, and that
a reference to the need for such comments would be
included in the Commission's report.

14. Mr. AGO said that on the whole he approved of
the Special Rapporteur's report, the comments it
contained and the principles on which it was based.
15. With regard to articles 22 and 23, however, he
must draw attention to the danger of placing the obli-
gations of the host State and those of the organization
on the same footing. As drafted, the articles gave the
impression that those obligations were the same and
that they were in some sense joint obligations. But
that was not so; the obligations of organizations and of
the host State differed considerably, both as to their
object and as to their source, and they could vary from
one organization to another. The wording should bring
out that difference.

4 Op. cit., 1968, vol. II, Report of the Commission to the
General Assembly, chapter II, section E.

5 United Nations, Treaty Series, vol. 1, p. 16.

16. The obligation set out in article 23, paragraph 2,
was reasonable for the host State, but not for the orga-
nization, which might have no power in the matter.
The Commission should consider what would happen
if a member of a permanent mission was unable to find
accommodation and demanded that the organization
either provide him with accommodation or pay him an
indemnity if the rent was too high. There again the
impression of a joint obligation, which was what the
wording conveyed, was dangerous. It would be better
if the two articles referred only to the obligations of
the host State and merely mentioned that the organiz-
ation must help missions to secure the fulfilment of
those obligations by the host State, without mentioning
the other facilities that the organization was required
to grant.
17. Sir Humphrey WALDOCK said he would not
have thought there were such serious dangers in the
juxtaposition, in articles 22 and 23, of the obligations
of the host State and the organization as Mr. Ago had
suggested; he recognized, however, that there was a
general trend in the Commission, supported in parti-
cular by Mr. Castafieda, in favour of separating those
obligations, and he agreed with that solution.
18. His own opinion was that those articles should,
in substance, adhere as closely as possible to the texts
of the Vienna diplomatic and consular Conventions.
Some interesting observations had been made concerning
the property aspects of article 23, but he still thought
the Commission should follow the two Vienna texts
which already existed. The English text of articles 22
and 23 was broad and non-technical, and he could not
share the misgivings expressed by Mr. Kearney and
Mr. Bartos. In particular, the word "acquisition" in
article 23, paragraph 1, was a quite general term, and
he saw no sufficient reason to depart from the language
of the existing conventions in the absence of any evi-
dence of difficulties having arisen in the application of
the Vienna text.
19. He did not share the difficulties expressed by some
speakers concerning the exact status of the organization
in relation to the draft articles; after all, the Commission
was not concerned with producing a convention to be
acceded to by organizations, but was trying to state
what was the general international law concerning
permanent missions to international organizations. He
would have thought, therefore, that articles 2 and 3
of the text adopted at the last session would have
answered the objections expressed by Mr. Ago. At
present, the Commission was merely concerned with
stating general principles; the question of whether inter-
national organizations would accede to the convention
in the future was a separate one to be considered at a
later stage.

20. Mr. YASSEEN said he did not think the Com-
mission could consider at that stage whether the
convention it was preparing would impose obligations
on international organizations; the question whether the
convention could be invoked against international orga-
nizations was bound up with the question who was the
legislator for the international community. Nevertheless,
since the draft dealt with relations between States and
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international organizations, it should specify what the
rights and obligations of those organizations were;
otherwise it would be of little use.
21. Article 22 could be accepted as it stood. The
facilities to be accorded by the organization and the
host State were clearly distinct. Permanent missions had
a task to perform, and the organization and the host
State must help them to perform it, each to the extent
of its obligations. No confusion between the two classes
of obligations was possible. For example, the permanent
mission could not ask the host State to provide it with
documents or information concerning the work of the
organization, and, conversely, it would not approach an
organization on questions of inviolability of persons or
premises. Since article 22 could only be interpreted in
the sense he had indicated, it was hardly even necessary
to add a qualifying phrase such as "each to the extent
of its obligations".
22. Certain drafting improvements might perhaps be
desirable, however. In particular, in the French text
the words "sont terms d'accorder" might be replaced by
the word "accordent", which would be in conformity
with the wording of article 25 of the Vienna Convention
on Diplomatic Relations. The Drafting Committee might
also examine the phrase "having regard to the nature
and task of the permanent mission", since although
permanent missions certainly had different tasks, their
nature appeared to be same.
23. With regard to article 23, he thought the obliga-
tions of the host State regarding the premises of the
permanent mission and the accommodation of its
members were exactly the same as those of a receiving
State to a diplomatic mission. By allowing an inter-
national organization to be established in its territory,
the host State accepted the consequences. Article 23
should reproduce exactly the provisions of article 21 of
the Vienna Convention on Diplomatic Relations,
applying them to the host State.
24. The organization itself was in a different position
in that respect. It was true that many organizations had
set up a housing service which, by providing addresses
and by other means, helped permanent missions to
obtain offices and apartments; such assistance was useful
and was appreciated, but it was rather of an accessory
nature and was certainly not an obligation to be
mentioned in an international convention. The assistance
given by an international organization to its member
States in their relations with the host State could be the
subject of a general rule authorizing the organization
to apply to the host State and ask it to fulfil its
obligations in a particular case, if the member State
concerned had already exhausted all the resources at
its disposal. But no specific obligation should be imposed
on the organization regarding the premises of the per-
manent mission an the accommodation of its members.
25. Mr. AGO said he welcomed Mr. Yasseen's last
remark, from which it followed that all mention of
the organization should be deleted from article 23. He
would also urge that the two classes of obligations,
those of the host State and those of the organization,
should be separated in article 22. As had already been
pointed out, the organization had obligations to all its

members, including the host State if it was a member.
But the essential purpose of articles 22 and 23 was
to specify the obligations of the host State to other
States members of the organization. Even if it was
true that article 22 should logically be interpreted as
establishing two separate sets of obligations, why should
the Commission retain an ambiguous text that might
give rise to difficulties? It would be better for article 22
to deal only with the obligations of the host State.
26. The idea of making a separate article stating
certain general obligations of the international organiz-
ations should be considered; but those obligations would
go beyond, and be quite different from, the very specific
obligations now stated in articles 22 and 23. If the
Commission decided to draft such an article it should
study the question further and try to avoid vague terms
such as "facilitate".
27. Mr. REUTER said he entirely agreed with
Mr. Ago. The obvious solution to the drafting problem
in article 22—to add a parenthetical clause such as
"each in so far as it is concerned"—would not be
sufficient.
28. The question of the extent to which the organiz-
ation guaranteed its members that all member States
would fulfil their obligations was a very complex and
delicate one. He remembered the difficulty that had
arisen in France when an international organization
established in that country had intervened to support
the request of a member State whose Government was
no longer recognized by France. It would be better to
deal with the obligations of the organization in a separate
article.
29. Mr. TABIBI said he had no difficulty in accepting
the texts of articles 22 and 23, since they were clearly
based on the corresponding articles of the Vienna diplo-
matic and consular Conventions and on the draft articles
on special missions. If the Commission were to depart
too far from the principles accepted in the Vienna Con-
ventions, that would inevitably lead to difficulties in the
interpretation, if not in the application, of those Conven-
tions.
30. He had no doubts concerning the obligation of the
host State referred to in article 22, but he agreed with
Mr. Ago that the organization was hardly in a position
to accord "facilities" to the permanent mission.
31. On the other hand, he could not agree with
Mr. Yasseen that the reference to the organization in
paragraph 2 of article 23 should be deleted; the assis-
tance which the organization was called upon to pro-
vide to the permanent mission under that paragraph
could be very useful, since the organization itself could
draw on a wide experience of local laws, federal laws
and the like, not possessed by its individual members.
He was confident that articles 22 and 23 would be accep-
table if the Drafting Committee could amend them to
separate the obligations of the host State from those of
the organization.
32. He agreed with Mr. Ustor that the Drafting Com-
mittee should not neglect the problem of the permanent
mission of the host State itself.
33. The CHAIRMAN, speaking as a member of the
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Commission, said he agreed with those members who
thought it preferable to separate clearly, in the articles,
what concerned the host State and what concerned the
organization. He would even go a little further, since, in
his view, the organization was morally bound not only to
assist member States to obtain all the facilities they requi-
red, but also to ensure that they enjoyed all the privileges
and immunities laid down in the convention.
34. It would probably be advisable to include a sepa-
rate article on that subject in the draft, but the article
should state a right of the organization rather than an
obligation, since the essential purpose of the convention
was to bind States. Some organizations might become
parties, but not necessarily all, in which case it would
be difficult for the convention to impose obligations on
them. The general rule stated in such an article, which
the Special Rapporteur might begin to draft, would
render unnecessary the provisions concerning the inter-
national organization now contained in article 22 and
article 23, paragraph 2, since they would then only
weaken the general rule.
35. As they stood, articles 22 and 23 were incomplete,
for the organization too should assist the permanent mis-
sion in the acquisition of premises, a matter dealt with
in article 23, paragraph 1.
36. He wondered what justification there could be
for including the phrase "having regard to the nature
and task of the permanent mission", at the end of
article 22. That phrase tended to weaken the general
rule and in any case, was not to be found in the corres-
ponding provision of the Vienna Convention on Diplo-
matic Relations. It would be better to follow the model
of article 25 of that Convention as closely as possible
and, in particular, to reproduce the words "accord full
facilities".
37. Mr. EL-ERIAN (Special Rapporteur), summing
up the discussion, said he would deal first with the
general question whether the draft articles should assign
legal obligations to international organizations. His task
had been considerably facilitated by the remarks of
some members, in particular the very pertinent remark
by Sir Humphrey Waldock that the Commission was
concerned with formulating the substance of the general
law of international organizations. The process whereby
an organization became technically bound was a separate
question on which the Commission might consider
making a recommendation at some stage.
38. In the early days of the United Nations, when
the Convention on the Privileges and Immunities of the
United Nations had been formulated, that question had
been avoided, probably because at the time the treaty-
making capacity, and to some extent the corporate exis-
tence, of international organizations were not as clearly
and fully recognized as they were now. The Inter-
national Court of Justice had made an important contri-
bution to such recognition in its advisory opinion on
Reparation for injuries suffered in the service of the
United Nations.6

39. The recent United Nations Conference on the

Law of Treaties, in its resolution relating to article 1
of the Vienna Convention on the Law of Treaties, had
recommended to the General Assembly that it refer to
the International Law Commission the study of "the
question of treaties concluded between States and inter-
national organizations or between two or more inter-
national organizations".7 When the Commission under-
took that study, it would no doubt consider the ques-
tion of the manner in which international organizations
became legally bound by treaty obligations.
40. The point had been made by Mr. Bartos that, even
if an organization did not actually become a party to
the convention, the fact that most of its member States
were parties would create for it a moral obligation to
observe the provisions of the treaty. As far as the
Convention of 1946 was concerned, the Secretary-
General had always held that the United Nations
considered itself a party; that view was supported by
a statement by the Legal Counsel to which he had
referred in his third report.8

41. Even if the final clauses of the future convention
on relations between States and international organiza-
tions did not make provision for accession by internatio-
nal organizations, the competent organ of an organiza-
tion could still adopt a resolution whereby it assumed the
obligations created by the convention.
42. His reply on the point raised by Mr. Castaneda 9

was that article 20, adopted at the previous session,
dealt with the question of offices of the permanent mis-
sion in localities other than that in which the seat or
an office of the organization was established. The obli-
gations of the host State under article 23 should
therefore be interpreted as covering the offices of a
permanent mission located in accordance with the
provisions of article 20.
43. With regard to the drafting of article 22, to meet
the point raised by both Mr. Ruda and the Chairman, he
would bring the wording into line with that of the
Vienna Convention on Diplomatic Relations by intro-
ducing the adjective "full" before "facilities".
44. He was not in favour of introducing into article 22
the qualification "within the limits of its competence"
suggested by Mr. Kearney; as had been pointed out by
Sir Humphrey Waldock, the position was made clear
by articles 3 and 4.
45. He could accept the suggestion that the reference
to the organization be separated from the reference to
the host States; that would largely dispose of the issue
raised by Mr. Kearney, by making it clear that the obli-
gations of the host State and those of the organization
were not on the same footing.
46. In the commentary on articles 22 and 23, a refer-
ence would be made to such matters as budgetary limi-
tations, which had been mentioned by the Legal Counsel
in the course of the discussion.

6 LCJ. Reports 1949, p. 174.

7 See Final Act of the United Nations Conference on the
Law of Treaties, document A/CONF.39/26, annex.

8 See Yearbook of the International Law Commission, 1968,
vol. II, document A/CN.4/203, chapter I, para. 13.

9 See previous meeting, para. 34.
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47. With regard to the interpretation of the conclud-
ing phrase of article 22, "having regard to the nature
and task of the permanent mission", Mr. Kearney had
suggested that there were differences between a diplo-
matic mission accredited to a State and a permanent
mission to an international organization.10 He had not
had any such difference in mind when drafting arti-
cle 22; he had used the phrase in question to express
an idea that was not very different from that expressed
in the concluding phrase of article 16: " . . . the needs of
the particular mission and the circumstances and
conditions in the host State".
48. He had been impressed by the points made regard-
ing the ambiguities that might arise from the use of
such words as "nature" and "task". The purpose of
those words was to indicate that the facilities to be
granted differed according to the nature of the perma-
nent mission and its needs. There was a great difference
between a permanent mission accredited to an organi-
zation of general competence, like the United Nations,
and a permanent mission accredited to a technical orga-
nization with a very limited field of activity. As between
permanent missions to the United Nations, there was
also a difference between the mission of a permanent
member of the Security Council, which in practice was
also a mission to all the other principal organs of the
United Nations, and the mission of a State which did not
have the whole range of responsibilities of a permanent
member of the Security Council. If the Commission fav-
oured dropping the words "having regard to the nature
and task of the permanent mission", he would suggest
that an explanatory passage be included in the commen-
tary, on the lines of paragraph (6) of the commentary
on article 16.
49. With regard to article 23, he could not accept
Mr. Kearney's suggestion that the words, "by the send-
ing State", in paragraph 1 should be deleted. Such a
departure from the text of the corresponding article of
the Vienna Convention on Diplomatic Relations could
lead to difficulties of interpretation. Again, a reference
to the sending State was important in the context since,
even if the premises of the permanent mission were
acquired in the name of the permanent representative,
they were held on behalf of the sending State. The
reference to the sending State would cover all the
different situations that could arise.
50. A number of members had suggested that arti-
cles 22 and 23 should be redrafted so as to separate the
obligations of the host State from those of the orga-
nization, and he was prepared to accept that idea. An
alternative solution suggested by Mr. Reuter, which
deserved consideration by the Drafting Committee, was
to insert the words "each in so far as it is concerned",
after the words "the organization and the host State".
51. It had also been proposed that the reference to
the organization should be dropped from article 22, and
the Chairman had suggested the introduction of a new
article setting forth the right of an organization to secure
fulfilment by the host State of its obligations concern-
ing the facilities, privileges and immunities to be accor-

10 Ibid., para. 42.

ded to the sending State and its permanent mission. His
own view was that a distinction should be made between
that right and the obligations of the organization under
articles 22 and 23; hence the addition of the proposed
new article would not be a substitute for the references
to the organization in articles 22 and 23.
52. With regard to the scope of the term "facilities",
he agreed with Mr. Bartos that it covered not only
technical and administrative facilities, but also facilities
of a political character. That point could be brought
out in the commentary.
53. He agreed with Mr. Ustor that the relations of
the host State with its own permanent mission to the
organization fell outside the scope of articles 22 and 23.
Those articles dealt with relations between the host State
and the permanent missions of other States members
of the organization. But the obligation of the organiza-
tion to assist in the matter of facilities applied to all
permanent missions, including that of the host State.
54. He considered it necessary to retain the refer-
ence to the organization in article 23, paragraph 2,
because the organization was expected to assist perma-
nent missions in obtaining suitable accommodation for
their members. There was already a practice in the
matter and it was necessary to consolidate that practice.
Moreover, as Mr. Tabibi had pointed out, some
organizations, such as the United Nations, had accumu-
lated a wealth of experience concerning the complex
legal and other problems raised by local legislation and
practice regarding ownership and occupation of pre-
mises. Consequently, the facilities offered by the housing
services of organizations should continue to be available
to permanent missions.
55. His drafting of article 23 had been generally sup-
ported, although some members had expressed doubts as
to the need to differentiate between the accommodation
of the permanent mission, dealt with in paragraph 1, and
the accommodation of its members, dealt with in para-
graph 2. There was, however, a strong case for that
differentiation, which was also made in the correspond-
ing article of the Vienna Convention on Diplomatic
Relations. The premises of a permanent mission were
acquired on a more or less permanent basis, often by
purchase, whereas the accommodation of the members
of the mission was of a more temporary character and
usually took the form of leased apartments; it was
therefore useful to keep the two cases separate. Another
reason was the need to specify, in the first case, that the
host State had a duty to facilitate the acquisition of
premises "in accordance with its laws". It was only if
the internal law of the host State permitted a foreign
State to own property in its territory that the host State
would be required to provide assistance in the purchase
of premises. The case contemplated in paragraph 2 was
that of members of a permanent mission securing the
lease of suitable accommodation; in that case, the orga-
nization had a role to play through its housing services
and the information it could provide.
56. He proposed that articles 22 and 23 be referred to
the Drafting Committee with the changes which he had
accepted. The Drafting Committee could consider the
question of including, either at the beginning or at the
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end of the chapter, a separate article of a general cha-
racter setting forth the right of the organization to secure
fulfilment by the host State of its obligations concern-
ing the facilities, privileges and immunities to be
accorded to the sending State and its permanent mission.
57. The CHAIRMAN said that, if there were no objec-
tions, he would take it that the Commission agreed
that articles 22 and 23 should be referred to the
Drafting Committee as proposed by the Special Rappor-
teur.

It was so agreed.11

ARTICLES 24 TO 26

58. Article 24

Inviolability of the premises of the permanent mission

1. The premises of the permanent mission shall be inviolable.
The agents of the host State may not enter them, except with
the consent of the head of the mission.

2. The host State is under a special duty to take all appro-
priate steps to protect the premises of the permanent mission
against any intrusion or damage and to prevent any disturbance
of the peace of the permanent mission or impairment of its
dignity.

3. The premises of the permanent mission, their furnishings
and other property thereon and the means of transport of
the permanent mission shall be immune from search, requisi-
tion, attachment or execution.

Article 25

Exemption of the premises of the permanent mission
from taxation

1. The sending State and the head of the permanent mission
shall be exempt from all national, regional or municipal dues
and taxes in respect of the premises of the permanent mission,
whether owned or leased, other than such as represent pay-
ment for specific services rendered.

2. The exemption from taxation referred to in this article
shall not apply to such dues and taxes payable under the law
of the host State by persons contracting with the sending State
or the head of the permanent mission.

Article 26

Inviolability of archives and documents

The archives and documents of the permanent mission shall
be inviolable at any time and wherever they may be.

59. Mr. EL-ERIAN (Special Rapporteur) said he had
grouped articles 24 to 26 together and had attached
a joint commentary to them because all three related to
certain immunities and exemptions concerning the pre-
mises of the permanent mission and its archives and
documents. There was general recognition of the duty
of the host State to ensure the inviolability of the pre-
mises, archives and documents of permanent missions,
and in paragraph (2) of the commentary he had quoted
a significant passage from a letter by the Legal Counsel
on the subject.

60. In paragraphs 3, 4 and 5 of the commentary, he
had referred to the relevant provisions of various head-
quarters agreements and of the Convention on the
Privileges and Immunities of the United Nations. Under
those provisions, the property and assets of the United
Nations and of the specialized agencies, wherever loca-
ted and by whomsoever held, were immune from search,
requisition, confiscation, expropriation or any other form
of interference, whether by executive, administrative,
judicial or legislative action.
61. The replies of the United Nations and the special-
ized agencies to the questionnaires sent to them had
shown that there was general recognition of the principle
of exemption of the premises of permanent missions from
taxation. He had therefore included a provision on the
subject in article 25.

The meeting rose at 12.55 p.m.

995th MEETING

Monday, 9 June 1969, at 3.10 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Bedjaoui,
Mr. Castren, Mr. El-Erian, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Ruda, Mr. Tabibi, Sir
Humphrey Waldock, Mr. Yasseen.

Relations between States
and international organizations

(A/CN.4/218 and Add.l)

[Item 1 of the agenda]
(continued)

ARTICLE 24 (Inviolability of the premises of the perma-
nent mission)

ARTICLE 25 (Exemption of the premises of the perma-
nent mission from taxation) and

ARTICLE 26 (Inviolability of archives and documents)1

(continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of articles 24 to 26 in the Special
Rapporteur's fourth report (A/CN.4/218).
2. Mr. NAGENDRA SINGH said that the articles
closely followed the corresponding articles of the Vienna
Convention on Diplomatic Relations 2 and reflected sound
State practice with respect to both lex lata and de lege

11 For resumption of the discussion, see 1014th meeting,
para. 1.

1 See previous meeting, para. 58.
2 United Nations, Treaty Series, vol. 500, pp. 106 and 107,

articles 22-24.
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ferenda. He therefore proposed that they be referred
to the Drafting Committee without further discussion.
3. Mr. KEARNEY said he wondered whether
article 24, paragraph 1, should be modelled on article 22
of the Vienna Convention on Diplomatic Relations or
on article 25 of the draft articles on special missions.3

The latter was substantially identical with article 22 of
the Vienna Convention except for an additional sentence
concerning the consent of the head of the mission, which
read: "Such consent may be assumed in case of fire or
other disaster requiring prompt protective action." That
clause had been added because a special mission, owing
to its indefinite duration, would in all probability occupy
office space in a hotel or apartment building, where the
danger of fire or other disaster would make it neces-
sary to take immediate action to protect other people
in the same premises. In drafting the articles on special
missions, some members of the Commission had indi-
cated their intention to equate a permanent mission to
an international organization with a diplomatic mission.
While he agreed with the principle of inviolability, he
thought that it should not be followed slavishly and
that the possibility of danger, which according to his
own experience was very real both in New York and
in Geneva, should not be overlooked.
4. The CHAIRMAN, speaking as a member of the
Commission, said that the words "head of the mission"
in article 24, paragraph 1, and article 25, paragraphs
1 and 2, should be replaced by the words "permanent
representative", in order to keep to the terminology
used in the articles the Commission had adopted the
previous year.4 Subject to that reservation, he was in
favour of retaining the present wording of the articles,
which was based on the text of the corresponding
articles of the Vienna Convention, and not referring in
them to fire and other disasters or to cases of force
majeure.
5. Mr. EL-ERIAN (Special Rapporteur) said he noted
that Mr. Kearney favoured the inclusion in article 24,
paragraph 1, of a sentence similar to that contained
in article 25, paragraph 1, of the draft articles on special
missions, which would provide that consent might be
assumed in case of fire or other disaster requiring
prompt protective action.
6. There had been a long discussion on that point in
1958 in connexion with the draft articles on diplomatic
relations; some members had pointed out the absurdity
of not permitting immediate protective action in case
of fire, while others had been more concerned with
strengthening the principle of inviolability. Paragraph (4)
of the commentary on article 25 of the draft on special
missions read: "The last sentence of paragraph 1 of
article 25 provides that the necessary consent to enter
the premises protected by inviolability may be assumed
in case of fire or other disaster requiring prompt protec-
tive action. The Commission added this provision to
the draft on the proposal of certain Governments,

3 See Yearbook of the International Law Commission, 1967,
vol. II, p. 360.

4 Op. cit., 1968, vol. II, Report of the Commission to the
General Assembly, chapter II, section E.

although it was opposed by several members of the
Commission as they considered that it might lead to
abuses." Hence, while sympathizing with the practical
difficulties referred to by Mr. Kearney, he, as Special
Rapporteur, had the impression that the majority of
the Commission was opposed to the inclusion of any
provision which would tend to weaken the principle
of inviolability.
7. He agreed with the Chairman that the words "head
of the mission" in article 24, paragraph 1, and in
article 25, paragraphs 1 and 2, should be replaced by
the words "permanent representative".
8. Mr. EUSTATHIADES said he thought that, while
there was no need to refer expressly to special circum-
stances such as fire or other disasters, cases of force
majeure should be mentioned, even if only indirectly in
the commentary. If they were not specially mentioned
they would not be understood to be covered, since force
majeure was not unquestionably a general principle of
law and, moreover, when the question of circumstances
constituting force majeure had arisen, there had been a
tendency to argue that the principle of inviolability was
sacrosanct. A reference in the commentary would
remove all risk of ambiguity.
9. Mr. AGO said he could not agree with the Chair-
man's suggestion that the words "head of the mission"
should be replaced by the words "permanent represen-
tative", in order to conform to the terminology used
in the first twenty-one articles approved by the Commis-
sion; it was the contrary that should be done. The per-
manent representative to an international organization
was not always the head of the permanent mission and
several members of a permanent mission might be per-
manent representatives to different organizations. It was
therefore preferable to refer to the person in charge of
the mission unequivocally as "head of the mission".
10. The CHAIRMAN said he agreed with Mr. Ago
on the principle, but thought it better to keep to the
same terminology throughout the draft articles, even if
it were subsequently decided to alter it.
11. Mr. EL-ERIAN (Special Rapporteur) said that at
the previous session it had been suggested that the draft
articles should refer to "the head of the mission" in
order to bring them into line with the corresponding
provisions of the Vienna Convention on Diplomatic
Relations. But since twenty-one articles using the term
"permanent representative" had already been approved,
it would be difficult to make any change at the present
time. At the second reading of the draft articles, the
Commission might perhaps reconsider the matter after
eliciting the views of Governments on that term.

12. Mr. CASTRfiN said that when the Sixth Commit-
tee had considered the Commission's draft on special
missions on the first reading, at the twenty-third session
of the General Assembly, it had declined to admit any
exception to the rule of the inviolability of the premises
of permanent missions other than cases in which the
head of the mission gave his consent or it was impossible
to reach him in an emergency. The Drafting Committee
should bear that in mind if it was decided to amend
the text.
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13. Mr. EL-ERIAN (Special Rapporteur) said that if
the Commission so agreed, he would include a para-
graph in his commentary on the lines suggested by
Mr. Eustathiades.
14. The CHAIRMAN said that Mr. Ustor, who was
unable to be present, had asked him to inform the
Commission that he had certain objections to article 25,
paragraph 2, and would like to state his views on that
provision later. He suggested that articles 24, 25 and 26
be meanwhile referred to the Drafting Committee.

// was so agreed.6

15. The CHAIRMAN suggested that in order to speed
up its work the Commission should consider the sub-
sequent articles of the draft without each one being
introduced by the Special Rapporteur, since all the
articles were largely modelled on the Vienna Conven-
tions or other conventions drawn up by the Commission.
The.Special Rapporteur, who had agreed to his sugges-
tion, would merely point out the passages where he had
departed from those conventions and explain why he
had done so.

// was so agreed.

ARTICLE 27

16. Article 27

Freedom of movement

Subject to its laws and regulations concerning zones entry into
which is prohibited or regulated for reasons of national security,
the host State shall ensure to all members of the permanent
mission freedom of movement and travel in its territory.

17. Mr. RUDA said he had no comments on article 27,
which reproduced the provisions of article 26 of the
Vienna Convention on Diplomatic Relations. He sugges-
ted that the article be referred to the Drafting
Committee.
18. Mr. EUSTATHIADES said he wondered whether
the special case referred to in paragraph (3) of the
commentary, which was an aspect of the problem of
reciprocity, did not belong to article 43, on non-discri-
mination, since non-discrimination and reciprocity were
not the same.

19. Mr. EL-ERIAN (Special Rapporteur) agreed that
the problem of reciprocity was dealt with in article 43
and should be discussed in connexion with that article.
He had referred to restrictions on the movements of
members of permanent missions in paragraphs (2) and
(3) of his commentary in order to reflect the factual
situation at the present time.
20. Mr. EUSTATHIADES said the question was
whether or not the special case of de facto reciprocity
considered in paragraph (3) of the commentary went
beyond the rule of non-discrimination stated in article 43.
21. Mr. EL-ERIAN (Special Rapporteur) said he still
thought that article 27 should be based on article 26
of the Vienna Convention on Diplomatic Relations,

and that all problems of reciprocity should be discussed
in connexion with article 43.

22. Mr. BARTOS said there was a difference between
non-reciprocity and discrimination. Non-reciprocity was
when country A did not accord to the nationals and
institutions of country B the same treatment as coun-
try B accorded to the nationals and institutions of
country A, whereas discrimination was when a country
took a position against the nationals and institutions
of another country as a reprisal. Mr. Eustathiades had
therefore been right to raise the question and the answer
should be sought in article 43 on non-discrimination.

23. Mr. KEARNEY suggested that the problem might
be solved by deleting paragraph (3) of the commentary;
that paragraph was not a full statement of the situation,
since restrictions on the movements of the representa-
tives in question were imposed for reasons of national
security.
24. Sir Humphrey WALDOCK said that the problem
raised in paragraph (3) of the commentary was a very
delicate one; he agreed with Mr. Eustathiades that it
could not be solved by a mere reference to article 43
on non-discrimination. Paragraph (3) seemed to refer
to the possibility of reciprocity in the treatment of
diplomatic representatives on the one hand and repre-
sentatives on permanent missions to international organ-
izations on the other. That in itself seemed to raise a
delicate legal issue, but it was to be noted that there
were countries not having any general international
organizations in their territory which imposed restric-
tions on the movements of members of diplomatic
missions.

25. Mr. EL-ERIAN (Special Rapporteur) said that the
relation between the possibility of reciprocity and the
question of freedom of movement had been discussed
by the Commission in connexion with the draft articles
on special missions, but no reference to it had been
included in the commentary. He was prepared to delete
paragraph (3) of the commentary if the Commission
considered it advisable.

26. Mr. RUDA suggested that article 27 be referred
to the Drafting Committee.

It was so agreed.8

ARTICLE 28

27. Article 28

Freedom of communication

1. The host State shall permit and protect free communica-
tion on the part of the permanent mission for all official
purposes. In communicating with the Government and the
diplomatic missions, consulates and special missions of the
sending State, wherever situated, the permanent mission may
employ all appropriate means, including diplomatic couriers and
messages in code or cipher. However, the mission may install
and use a wireless transmitter only with the consent of the
host State.

5 For resumption of the discussion, see next meeting, para. 1 6 For resumption of the discussion, see 1017th meeting,
and 1015th meeting, para. 20. para. 16.
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2. The official correspondence of the permanent mission
shall be inviolable. Official correspondence means all cor-
respondence relating to the mission and its functions.

3. The bag of the permanent mission shall not be opened or
detained.

4. The packages constituting the bag of the permanent mis-
sion must bear visible external marks of their character and
may contain only documents or articles intended for the official
use of the permanent mission..

5. The courier of the permanent mission, who shall be
provided with an official document indicating his status and
the number of packages constituting the bag, shall be pro-
tected by the host State in the performance of his functions.
He shall enjoy personal inviolability and shall not be liable
to any form of arrest or detention.

6. The sending State or the permanent mission may designate
couriers ad hoc of the permanent mission. In such cases the
provisions of paragraph 5 of this article shall also apply,
except that the immunities therein mentioned shall cease to
apply when such a courier has delivered to the consignee the
permanent mission's bag in his charge.

7. The bag of the permanent mission may be entrusted to
the captain of a ship or of a commercial aircraft scheduled
to land at an authorized port of entry. He shall be provided
with an official document indicating the number of packages
constituting the bag but he shall not be considered to be a
courier of the permanent mission. By arrangement with, the
appropriate authorities, the permanent mission may send one
of its members to take possession of the bag directly and
freely from the captain of the ship or of the aircraft.

28. Mr. EL-ERIAN (Special Rapporteur) said that the
text of article 28 closely followed that of article 27 of
the Vienna Convention on Diplomatic Relations, except
for two minor differences which were explained in para-
graphs (4) and (5) of the commentary. The provisions
of the article were in full conformity with existing
practice.
29. Mr. YASSEEN said he thought that in the matter
under consideration there was a perfect analogy between
the situation of diplomatic missions and that of perma-
nent missions. He therefore approved of the article,
the terms of which had been established by the Vienna
Convention on Diplomatic Relations, and proposed
that it be referred to the Drafting Committee.
30. The CHAIRMAN, speaking as a member of the
Commission, said that the phrase "By arrangement
with the appropriate authorities", at the beginning of
the last sentence of paragraph 7, was not to be found
in the Vienna Convention on Diplomatic Relations and
he wondered why the Special Rapporteur had thought
it necessary to introduce it.
31. Mr. EL-ERIAN (Special Rapporteur) replied that
the phrase in question was taken from paragraph 7 of
article 28 of the draft on special missions; but no expla-
nation of the reasons for its inclusion was given in the
commentary to that article.
32. Mr. KEARNEY said he did not see how a mem-
ber of a permanent mission could take possession of
the bag without making arrangements with the appro-
priate authorities; such arrangements would be necessary
before he could approach the ship or aircraft.
33. The CHAIRMAN said that, although the provi-

sion might be of some value for special missions, which
were not permanent, the same was not true of perma-
nent missions, which concluded such arrangements once
and for all, not on each occasion.
34. Mr. YASSEEN said he feared that the phrase in
question might give the impression that the very exis-
tence of the right depended on the conclusion of an
arrangement, whereas that did not appear to be the
Special Rapporteur's view. It was true that the assis-
tance or authorization of the competent authorities
was necessary for access to an aircraft, but the purpose
of the arrangement was simply that the host State
should facilitate for the permanent mission the exercise
of a right recognized independently of the arrangement.

35. Mr. BARTOS said that the phrase had been added
to the draft articles on special missions at the request
of various delegations, which had pointed out that the
authorities of the host State did not always know all
the members of special missions by sight and that a
problem of public order was involved. The problem
did not, however, arise for permanent missions
to international organizations, any more than it did for
diplomatic missions. It would be better to keep to the
text of the Vienna Convention, and he was therefore in
favour of deleting the phrase "By arrangement with
the appropriate authorities".

36. Mr. KEARNEY said he would have no objection
to the deletion of those words provided that the diffe-
rence between permanent missions and special missions
in that respect was explained in the commentary. It
should also be made clear in the commentary that the
omission of those words did not imply that a member
of a permanent mission could, for example, proceed to
an aircraft at an airport without observing the normal
precautions.

37. Mr. EUSTATHIADES said he too thought that
the same solution should be adopted for permanent
missions as for diplomatic missions. But since the
articles on special missions had now been drafted with
the phrase in question, the commentary should clearly
bring out Mr. Yasseen's point that the administrative
arrangements to be made by permanent missions with
the host State did not affect the substance of the right
accorded to them. It could also be stated in the com-
mentary that while special missions might make ad hoc
arrangements, permanent missions would, in principle,
have general arrangements concluded once and for all.

38. Mr. EL-ERIAN (Special Rapporteur) said it was
evident that there was general agreement to drop the
words "By arrangement with the appropriate autho-
rities". A passage would be included in the commentary
explaining that permanent missions concluded general
arrangements, whereas the arrangements made by spe-
cial missions were of an ad hoc character.

39. With regard to the point raised by Mr. Yasseen,
he did not think there was any danger of the right itself
being made dependent on the arrangements referred
to in the last sentence of paragraph 7. The right was
stated unconditionally in the first sentence of the para-
graph; the second sentence stated the duty of the per-
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manent mission to give a clear indication that the bag
contained official material. The arrangements of a prac-
tical character which were provided for in the last sen-
tence clearly did not qualify the right in any way. Hence
he did not think there was any need to explain that
point in the commentary.
40. The CHAIRMAN said that, if there were no
further comments, he would take it that the Commission
agreed to refer article 28 to the Drafting Committee.

It was so agreed.1

ARTICLE 31

48. Article 31

Immunity from jurisdiction

ARTICLE 29

41. Article 29

Personal inviolability

The persons of the permanent representative and of the
members of the diplomatic staff of the permanent mission
shall be inviolable. They shall not be liable to any form
of arrest or detention. The host State shall treat them with
due respect and shall take all appropriate steps to prevent
any attack on their persons, freedom or dignity.

42. Mr. BARTOS said that that very important article
had caused a great stir in the Sixth Committee during
the examination of the draft articles on special missions.
One delegation had even proposed that personal invio-
lability should not be recognized and that the matter
should be left to the competent authorities. The majority
had, however, been against that proposal.
43. The CHAIRMAN suggested that article 29 be
referred to the Drafting Committee.

// was so agreed.8

ARTICLE 30

44. Article 30
Inviolability of residence and property

1. The private residence of the permanent representative
and the members of the diplomatic staff of the permanent
mission shall enjoy the same inviolability and protection as
the premises of the permanent mission.

2. Their papers, correspondence and, except as provided in
paragraph 3 of article 31, their property, shall likewise enjoy
inviolability.

45. Mr. NAGENDRA SINGH proposed that article 30
be referred to the Drafting Committee.
46. Mr. BARTOS said that his comments on article 30
were the same as those he had made on article 29.
47. The CHAIRMAN said that, if there were no
objection, he would take it that the Commission agreed
to refer article 30 to the Drafting Committee.

// was so agreed.9

1 For resumption of the discussion, see 1017th meeting,
para. 51.

8 For resumption of the discussion, see 1018th meeting,
para. 1.

9 For resumption of the discussion, see 1018th meeting,
para. 4.

1. The permanent representative and the members of the
diplomatic staff of the permanent mission shall enjoy immu-
nity from the criminal jurisdiction of the host State. They shall
also enjoy immunity from its civil and administrative jurisdic-
tion, except in the case of:

(a) a real action relating to private immovable property
situated in the territory of the host State unless they hold it
on behalf of the sending State for the purposes of the perma-
nent mission;

(b) an action relating to succession in which the permanent
representative or a member of the diplomatic staff of the
permanent mission is involved as executor, administrator, heir
or legatee as a private person and not on behalf of the sending
State;

(c) an action relating to any professional or commercial
activity exercised by the permanent representative or a member
of the diplomatic staff of the permanent mission in the host
State outside his official functions.

2. The permanent representative and the members of the
diplomatic staff of the permanent mission are not obliged
to give evidence as witnesses.

3. No measures of execution may be taken in respect of a
permanent representative or a member of the diplomatic staff
of the permanent mission except in cases coming under sub-
paragraphs (a), (b) and (c) of paragraph 1 of this article, and
provided that the measures concerned can be taken without
infringing the inviolability of his person or of his residence.

4. The immunity of a permanent representative or a member
of the diplomatic staff of the permanent mission from the
jurisdiction of the host State does not exempt him from the
jurisdiction of the sending State.

49. Mr. KEARNEY said he noted that article 31
reproduced the terms of article 31 of the Vienna Con-
vention on Diplomatic Relations. He proposed that it
be supplemented by introducing at the end of para-
graph 1 the following further exception:

"(d) an action for damages arising out of an acci-
dent caused by a vehicle used outside the official
functions of the person in question."

That text appeared in the corresponding paragraph 2
of article 31 (Immunity from jurisdiction) of the draft
on special missions. The Commission had introduced
it because of the concern expressed by many Govern-
ments at the difficulties which arose in traffic accident
cases as a result of diplomatic immunity.
50. Before including that provision in the draft on
special missions, the Commission had considered a
variety of legal and practical problems, one of which
was the situation created when an insurance company
took shelter behind the diplomatic immunity of an
insurance holder involved in a traffic accident. The new
provision had been inserted not because of the func-
tional requirements of special missions, but in recogni-
tion of a general problem of international life. The prob-
lem had not been adequately dealt with in the Vienna
Convention on Diplomatic Relations, as was clear from
the numerous complaints which had since been received
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about the consequences of diplomatic immunity for
claims arising out of traffic accidents.
51. Mr. NAGENDRA SINGH said he supported
Mr. Kearney's proposal. The new sub-paragraph would
be a valuable addition to the draft on permanent
missions. It stood to reason that a member of a per-
manent mission who was involved in a traffic accident
while driving for his own private purposes should not
enjoy diplomatic immunity.

52. Mr. CASTREN said he supported the text pro-
posed by the Special Rapporteur. It would be dan-
gerous to add the provision that had been included in
the draft on special missions. There was a closer analogy
between diplomatic missions and permanent missions
to international organizations than there was between
such permanent missions and special missions.
53. Mr. YASSEEN said he regretted that he could
not approve of the addition of the proposed sub-para-
graph (d) to article 31, paragraph 1. The Commission
should not depart from the text of the Vienna Conven-
tion on Diplomatic Relations. The position of per-
manent missions in that respect was practically identical
with that of diplomatic missions, and as diplomatic
missions enjoyed the immunity in question, it should
also be accorded to permanent missions. In practice, the
problem was not very serious, since third party
insurance was compulsory in nearly all host States.

54. Mr. BARTOS said that he too thought it was the
text of the Vienna Convention on Diplomatic Relations
which should be followed, rather than that of the future
convention on special missions. Moreover, article 44
provided, as did the Convention on Diplomatic Rela-
tions, that persons enjoying such privileges and immu-
nities had a duty to respect the laws and regulations of
the host State. In the case of diplomatic relations, that
provision had already been interpreted as including the
duty of a diplomat to observe the compulsory insurance
rule.

55. It should also be remembered that, in the Sixth
Committee, there had been strong opposition to mem-
bers of the mission being made subject to the jurisdic-
tion of the host State, even for traffic accidents, since
that might be dangerous in certain cases. The view
stated by Mr. Yasseen was thus entirely correct and
corresponded to that expressed at the General Assembly
the previous year.
56. Mr. TABIBI said he appreciated Mr. Kearney's
concern over the problem of claims arising out of traffic
accidents, but it was better to keep the same regime
as the Vienna Convention on Diplomatic Relations,
because of the close similarity between diplomatic
missions and permanent missions. If any difference were
established between the two types of mission, compli-
cations would arise with regard to implementation. The
tasks of the members of the two types of mission were
similar, and often the same individual belonged both to
a diplomatic mission and to a permanent mission. It
was difficult to see how two different regimes could be
applied simultaneously to the same person.
57. The Commission had introduced an exception for

traffic accident claims into the draft on special missions
because those missions were subject to a different regime.
In the circumstances, the best solution was to apply
the Vienna regime, subject, of course, to the duty of the
persons concerned to respect the laws and regulations
of the host State, as stipulated in article 44.

58. Mr. RUDA said that he too was against including
the proposed additional sub-paragraph (d). Apart from
the reasons given by other members, actions for damages
could arise out of accidents caused otherwise than by
vehicles and there was no valid reason to treat such
actions differently.

59. He therefore supported the retention of article 31
as it stood, on the understanding that it was qualified
by article 44.

60. Mr. RAMANGASOAVINA said it was normal
to accord, in principle, the same privileges and immu-
nities to members of permanent missions as to members
of diplomatic missions. Nevertheless, the problem of
traffic accidents might not be so insignificant as Mr. Yas-
seen maintained. For though it was true that third party
insurance was compulsory in most States, the State
was its own insurer, so that government vehicles were
not insured through an insurance company. The victim
of an accident caused by a vehicle belonging to the
sending State would have the greatest difficulty in
obtaining compensation for injury if the vehicle was
insured by that State itself and not with a local insurance
company. The situation would only be otherwise if the
vehicle was the personal property of a member of the
permanent mission and had been insured locally. He
was therefore in favour of adding the proposed sub-
paragraph (d).

61. It was true that that would mean treating mem-
bers of diplomatic missions differently from members
of permanent missions, but it should be remembered
that, with the multiplication of international organiza-
tions, many more people would be protected than in the
case of diplomatic missions.

62. Perhaps, however, article 44, interpreted as indi-
cated by Mr. Bartos, would overcome the objection
regarding the difficulty of obtaining compensation for
accident victims.

63. Mr. KEARNEY said he had realized that his pro-
posal would not receive unanimous support. The diffi-
culties arising from diplomatic immunity were very real,
however, and the last speaker had pointed out one of
them.

64. From his own experience, he could say that in the
United States of America, as also in the United King-
dom, many of the problems arose from the fact that an
insurance company could not be directly sued by the
victim of a traffic accident; it was the insured party who
was primarily liable and, unless he could be sued, the
victim was left without a remedy. Consequently, where
an insured motorist enjoyed diplomatic immunity, it
was possible for the insurance company to shelter
behind that immunity and not satisfy the claim.

65. Mr. YASSEEN said it would be better to amend
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certain national insurance laws than to confirm inequa-
lities in regard to such situations.
66. The CHAIRMAN, speaking as a member of the
Commission, said he approved of the text proposed by
the Special Rapporteur, having regard, in particular, to
the provision in article 33 of the draft, which had been
adopted by the 1961 Vienna Conference in its resolu-
tion II,10 but had not been included in the text of the
Vienna Convention on Diplomatic Relations. In his
view, that provision would be sufficient to solve the
problems raised by traffic accidents.
67. Mr. EL-ERIAN (Special Rapporteur) said that the
question of traffic accidents had given rise to a good
deal of controversy at the 1961 Vienna Conference,
which had not incorporated any provision on the subject
in the Convention on Diplomatic Relations, but had
passed a resolution recommending that the sending State
should waive immunity in order to facilitate the settle-
ment of claims for damages arising out of such acci-
dents.
68. In the present draft, he had included an article 33
relating to civil claims in general. That article required
the sending State to waive immunity in respect of civil
claims in the host State "when this can be done without
impeding the performance of the functions of the per-
manent mission". The article added that "when immu-
nity is not waived, the sending State shall use its best
endeavours to bring about a just settlement of the
claims". Those provisions would establish an obliga-
tion, instead of making a mere recommendation like the
resolution adopted by the 1961 Vienna Conference.
69. The difficulties to which Mr. Kearney had drawn
attention were very real; insurance problems could be ex-
tremely complex, and followed no uniform pattern. The
general opinion was that no exception should be made to
the principle stated in article 31, and he noted that
that opinion was shared by six out of the nine members
who had spoken during the present discussion.
70. He suggested that, considering the provisions of
articles 33 and 44, article 31 should be retained without
the proposed addition.
71. The CHAIRMAN said that, if there were no
objection, he would take it that the Commission agreed
to refer article 31 to the Drafting Committee.

It was so agreed}1

The meeting rose at 6.5 p.m.

thiades, Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra
Singh, Mr. Ramangasoavina, Mr. Ruda, Mr. Tabibi,
Mr. Tammes, Mr. Tsuruoka, Mr. Ustor, Mr. Yasseen.

10 See United Nations Conference on Diplomatic Intercourse
and Immunities, 1961, Official Records, vol. II, p. 90.

11 For resumption of the discussion, see 1018th meeting,
para. 7.

996th MEETING

Wednesday, 11 June 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Bedjaoui,
Mr. Castaneda, Mr. Castren, Mr. El-Erian, Mr. Eusta-

Relations between States
and international organizations

(A/CN.4/218 and Add.l)
[Item 1 of the Agenda]

(continued)

ARTICLE 25 (Exemption of the premises of the perma-
nent mission from taxation)1 (resumed from the pre-
vious meeting)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the Special Rapporteur's fourth
report (A/CN.4/218). Before it took up article 32,
Mr. Ustor, who had been unable to be present when the
Commission had discussed article 25, wished to state
his views on that article.3

2. Mr. USTOR said he was aware that article 25 was
modelled on the corresponding provision of the 1961
Vienna Convention on Diplomatic Relations 3 and that
it broadly reflected existing international practice in the
matter. Nevertheless, he wished to draw attention to
the inequality which would result from the provisions
of paragraph 2 of the article, as between a State which
was able to buy property to house its mission or mission
staff, and a State which was obliged to lease premises
for that purpose.
3. If the sending State had sufficient funds to pur-
chase premises for its mission, they would be exempt
from taxation under article 25. But paragraph 2 of the
article ruled out such exemption if the premises were
leased, since in most countries it was the owner who
was liable for the tax, no matter whether he occupied
the premises himself or leased them to another person.
Consequently, the owner of premises leased to a sending
State or to the head of its permanent mission would
naturally take the tax into account when fixing the
rent, so that the poorer sending States would indirectly
pay a tax which was not paid by the richer ones. The
Commission should consider whether it was possible to
incorporate in article 25 an element of progressive
development which would eliminate that unsatisfactory
inequality.
4. In the Commission's 1958 draft on diplomatic inter-
course and immunities, the article on exemption of
mission premises from tax had consisted of only one
paragraph which made it clear that the exemption
applied to the premises "whether owned or leased".4

A similar text had been adopted as article 32 in the

1 See 994th meeting, para. 58.
2 See previous meeting, para. 14.
3 United Nations, Treaty Series, vol. 500, p. 108, article 23.
4 Yearbook of the International Law Commission, 1958,

vol. II, p. 96, article 21.
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Commission's 1960 draft on consular intercourse and
immunities, and the following explanation had been
attached in paragraph (2) of the commentary: "The
exemption to which this article relates is an exemption
in rem affecting the actual building acquired or leased
by the sending State... In point of fact, if this provision
was interpreted as according exemption from taxation
only to the sending State and head of consular post, but
not to the building as such, the owner could charge
these taxes and dues to the sending State or head of
post under the contract of sale or lease, and the whole
purpose which this exemption sets out to achieve would
in practice be defeated." 5

5. Unfortunately, the 1961 Vienna Conference had
taken a different stand and had adopted the amendment
which had become paragraph 2 of article 23 of the
Vienna Convention on Diplomatic Relations. The same
course had been followed by the 1963 Vienna Confer-
ence and a similar provision had been included in the
corresponding article of the Vienna Convention on Con-
sular Relations.8 The poor States had thus been treated
worse than the rich ones.
6. It was interesting to note, however, that the inequal-
ity in question did not represent a universal practice.
In Vienna, the Austrian authorities and the legal
advisers of the International Atomic Energy Agency
appeared to have reached a more liberal solution, to
judge from the following passage in paragraph (3) of
the Special Rapporteur's commentary on article 35:
"In the case of IAEA, no taxes are imposed by the
host State on the premises used by missions or dele-
gates, including rented premises and parts of buildings."
7. For those reasons, he wished to place on record his
opposition to paragraph 2 of article 25 and suggested
that the Special Rapporteur consider the point after
having made, with the aid of the Secretariat, a study
of the real situation in such cities as New York, Geneva
and Vienna. The Commission might consider at a later
stage whether the situation could be corrected.
8. Mr. EL-ERIAN (Special Rapporteur) said he would
consider the point carefully and try to decide whether
additional information should be sought and whether
article 25 should be amended or its commentary supple-
mented.
9. Mr. KEARNEY said it might assist the Special
Rapporteur if he mentioned his only personal experience
of any refund or rebate of tax in respect of premises
leased. When serving with the United States Embassy
in London, he had found that a diplomatic agent who
leased an apartment could make a claim to the local
tax authorities and receive a refund of the tax included
in the rental paid by him under his lease. It would be
desirable to ascertain whether that practice was general.7

ARTICLE 32

10. Article 32

Waiver of immunity

1. The immunity from jurisdiction of permanent represen-
tatives or members of the diplomatic staff of permanent mis-
sions and persons enjoying immunity under article 39 may be
waived by the sending State.

2. Waiver must always be express.
3. The initiation of proceedings by a permanent represen-

tative, by a member of the diplomatic staff of a permanent
mission or by a person enjoying immunity from jurisdiction
under article 39 shall preclude him from invoking immunity
from jurisdiction in respect of any counter-claim directly
connected with the principal claim.

4. Waiver of immunity from jurisdiction in respect of civil
or administrative proceedings shall not be held to imply waiver
of immunity in respect of the execution of the judgement, for
which a separate waiver shall be necessary.

11. Mr. NAGENDRA SINGH proposed that arti-
cle 32 be referred to the Drafting Committee.

12. The CHAIRMAN, speaking as a member of the
Commission, asked why the words "permanent repre-
sentatives" and "permanent missions" were in the
plural in paragraph 1; it would have been more natural
to have put them in the singular. In paragraph 3, it
would be better to say "by the permanent representa-
tive" than "by a permanent representative".

13. Mr. USTOR asked whether he was correct in
assuming that the rule in paragraph 2 that waiver must
always be express applied also to article 31, paragraph 2,
which exempted the permanent representative and the
members of the diplomatic staff of the permanent
mission from the obligation to give evidence as wit-
nesses.

14. Mr. EL-ERIAN (Special Rapporteur) said that
that assumption was correct, although perhaps the pri-
vilege provided for in article 31, paragraph 2, might
not strictly come under the heading of immunity from
jurisdiction. He would include a passage in the commen-
tary to explain the point.
15. The drafting points raised by the Chairman could
be referred to the Drafting Committee.

16. The CHAIRMAN said that, if there were no
further comments, he would take it that the Commission
agreed to refer article 32 to the Drafting Committee.

It was so agreed.6

ARTICLE 33

17. Article 33

Consideration of civil claims

5 Op. cit., 1960, vol. II, pp. 163 and 164.
6 United Nations, Treaty Series, vol. 596, p. 288, article 32.
7 For resumption of the discussion, see 1016th meeting,

para. 42.

The sending State shall waive the immunity of any of the
persons mentioned in paragraph 1 of article 32 in respect of
civil claims in the host State when this can be done without
impeding the performance of the functions of the permanent

8 For resumption of the discussion, see 1019th meeting,
para. 45.
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mission, and when immunity is not waived, the sending State
shall use its best endeavours to bring about a just settlement
of the claims.

18. Mr. EL-ERIAN (Special Rapporteur) said that he
had already explained the purpose of article 33 during
the discussion on claims arising out of traffic accidents.9

He had also explained his decision to include an article
on the subject, instead of a recommendation such as
had been adopted by the 1961 Vienna Conference in
its resolution II.10

19. Mr. EUSTATHIADES said he noticed that the
French version of article 33 followed the French ver-
sion of article 42 of the draft on special missions.
Whereas resolution II of the Vienna Conference on
Diplomatic inter course and Immunities said, " VEtat
accreditant applique tous ses efforts a obtenir un regie*
merit equitable du litige'\ the two articles to which he
had referred provided that "VEtat & envoi s*efforcera
d'aboutir a un reglement equitable du litige". The latter
translation of the English expression "shall use its best
endeavours" was weaker than the Vienna translation
and in his view it would be better to adopt the Vienna
version.

20. Mr. EL-ERIAN (Special Rapporteur) said he was
grateful to Mr. Eustathiades for drawing attention to
the fact that article 33 was in fact modelled on article 42
of the draft on special missions.11

21. In view of his decision, which he considered jus-
tified, to treat the matter in an article rather than in
a resolution, he had thought that the language should
be that of a provision in a convention rather than a
recommendation.
22. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Commission
agreed to refer article 33 to the Drafting Committee.

It was so agreed.12

ARTICLE 34

23. Article 34
Exemption from social security legislation

1. Subject to the provisions of paragraph 3 of this article,
the permanent representative and the members of the diplo-
matic staff of the permanent mission shall with respect to
services rendered for the sending State be exempt from social
security provisions which may be in force in the host State.

2. The exemption provided for in paragraph 1 of this
article shall also apply to persons who are in the sole private
employ of a permanent representative or of a member of the
diplomatic staff of the permanent mission, on condition:

(a) That such employed persons are not nationals of or
permanently resident in the host State, and

9 See previous, meeting, para. 67 et seq.
10 See United Nations Conference on Diplomatic Intercourse

and Immunities, 1961, Official Records, vol. II, p. 90.
11 See Yearbook of the International Law Commission, 1967,

vol. II, p. 365.
12 For resumption of the discussion, see 1020th meeting,

para. 6.

(b) That they are covered by the social security provisions
which may be in force in the sending State or a third State.

3. The permanent representative and the members of the
diplomatic staff of the permanent mission who employ persons
to whom the exemption provided for in paragraph 2 of this
article does not apply shall observe the obligations which the
social security provisions of the host State impose upon
employers.

4. The exemption provided for in paragraphs 1 and 2 of this
article does not exclude voluntary participation in the social
security system of the host State where such participation is
permitted by that State.

5. The provisions of the present article do not affect bilateral
and multilateral agreements on social security which have been
previously concluded and do not preclude the subsequent
conclusion of such agreements.

24. Mr. TABIBI said that article 34 was modelled on
article 33 of the Vienna Convention on Diplomatic
Relations. He suggested that it be referred to the Draft-
ing Committee.

It was so agreed.13

ARTICLE 35

25. Article 35

Exemption from dues and taxes

The permanent representative and the members of the diplo-
matic staff of the permanent mission shall be exempt from
all dues and taxes, personal or real, national, regional or
municipal, except:

(a) Indirect taxes of a kind which are normally incorporated
in the price of goods or services;

(b) Dues and taxes on private immovable property situated
in the territory of the host State, unless the person concerned
holds it on behalf of the sending State for the purposes of
the permanent mission;

(c) Estate, succession or inheritance duties levied by the host
State, subject to the provisions of paragraph 4 of article 41;

(d) Dues and taxes on private income having its source in
the host State and capital taxes on investments made in
commercial undertakings in the host State;

(e) Charges levied for specific services rendered;
(/) Registration, court or record fees, mortgage dues and

stamp duty, with respect to immovable property, subject to
the provisions of article 25.

26. Mr. KEARNEY said he was aware that the word-
ing of sub-paragraph (f) was taken from the corres-
ponding provision of the Vienna Convention on Diplo-
matic Relations,14 but he found the final proviso,
"subject to the provisions of article 25", somewhat con-
fusing. All his efforts to read the sub-paragraph in
conjunction with article 25 had not enabled him to ascer-
tain which dues and taxes were covered by the exemp-
tion and which were not. Nor had he been able to
determine the exact relationship between the provision
in sub-paragraph (/) and that in sub-paragraph (e); in
the matter of mortgage dues, it was possible to go back

13 For resumption of the discussion, see 1020th meeting,
para. 24.

14 United Nations, Treaty Series, vol. 500, p. 114, article 34,
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and forth between the provisions of article 25 and those
of article 35 without being able to determine whether
those dues were payable or not.

27. Mr. EL-ERIAN (Special Rapporteur) said he
would examine the point raised by Mr. Kearney and
try to include a suitable passage on it in the com-
mentary.

28. Mr. CASTANEDA said that article 35 raised
problems of legal drafting. The article dealt with an
exception to the general rule, but itself contained an
exception to the exception and that made its structure
very complicated. Perhaps the Drafting Committee could
find a simpler way of putting it.

29. Mr. YASSEEN said that, even though the drafting
was not wholly satisfactory, every effort should be made
to adopt texts which closely followed those already
adopted at Vienna.

30. The CHAIRMAN suggested that article 35 be
referred to the Drafting Committee.

It was so agreed.1*

ARTICLE 36

31. Article 36
Exemption from personal services

The host State shall exempt the permanent representative
and the members of the diplomatic staff of the permanent
mission from all personal services, from all public service of
any kind whatsoever, and from military obligations such as
those connected with requisitioning, military contributions and
billeting.

32. Mr. YASSEEN said that article 36 was based on
article 35 of the Vienna Convention on Diplomatic
Relations. He suggested that it be referred to the Drafting
Committee.

// was so agreed.16

ARTICLE 37

33. Article 37

Exemption from Customs duties and inspection

1. The host State shall, in accordance with such laws and
regulations as it may adopt, permit entry of and grant exemp-
tion from all Customs duties, taxes and related charges other
than charges for storage, cartage and similar services, on:

(a) Articles for the official use of the permanent mission;
(b) Articles for the personal use of a permanent represen-

tative or a member of the diplomatic staff of the permanent
mission or members of his family forming part of his house-
hold, including articles intended for his establishment.

2. The personal baggage of a permanent representative or
a member of the diplomatic staff of the permanent mission
shall be exempt from inspection, unless there are serious
grounds for presuming that it contains articles not covered by

16 For resumption of the discussion, see 1020th meeting,
para. 28.

16 For resumption of the discussion, see 1020th meeting,
para. 39.

the exemptions mentioned in paragraph 1 of this article, or
articles the import or export of which is prohibited by the
law or controlled by the quarantine regulations of the host
State. Such inspection shall be conducted only in the presence
of the person enjoying the exemption or of his authorized
representative.

34. Mr. EL-ERIAN (Special Rapporteur) said that
article 37 was based on article 36 of the Vienna Con-
vention on Diplomatic Relations. In paragraphs (3)
and (4) of the commentary he had cited the provisions
of the United States Code of Federal Regulations and
the Swiss Customs Regulations which dealt with the
exemption from Customs duties and inspection of per-
manent representatives to the United Nations at New
York Headquarters and at the Geneva Office. In para-
graph (5) he had given some information on the posi-
tion at FAO and UNESCO headquarters.

35. The CHAIRMAN suggested that article 37 be
referred to the Drafting Committee.

// was so agreed.17

ARTICLE

36.

38

Article

Acquisition of

38

nationality

Members of the permanent mission not being nationals of
the host State, and members of their families forming part
of their household, shall not, solely by the operation of the
law of the host State, acquire the nationality of that State.

37. Mr. EL-ERIAN (Special Rapporteur) said that
exemption from the automatic operation of the nation-
ality laws of the host State had been the subject of an
article in the 1958 draft on diplomatic intercourse and
immunities.18 The 1961 Vienna Conference, however,
had decided not to include an article on the subject
in the Convention, but to deal with it in a separate
Optional Protocol.19

38. He had thought it desirable to include an article
on the subject in the present draft, without prejudging
the question whether its provisions should be retained
in the convention or put into an optional protocol. That
point could be decided by the conference or other body
which would ultimately adopt the convention.
39. Mr. YASSEEN said that the article was essential
and should form an integral part of the convention,
despite the fact that the Vienna Conference had pre-
ferred to deal with the matter in a separate protocol. It
should not be possible for the host State, by its own
legislation, to impose its nationality on persons who,
with their families, were in its territory only to perform
an international function.
40. It was a matter that could affect not only mem-
bers of the permanent representative's family, but the

17 For resumption of the discussion, see 1020th meeting,
para. 49.

18 See Yearbook of the International Law Commission, 1958,
vol. II, p. 101, article 35.

19 See United Nations Conference on Diplomatic Intercourse
and Immunities, Official Records, vol. II, pp. 88 and 89.
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permanent representative himself. Such a situation might
arise where the laws of the host State provided that,
after a specified period of residence, a person would
recover the nationality of that State when he had lost it
as a result of having voluntarily acquired another
nationality.

41. Mr. CASTANEDA said it might perhaps be desir-
able to have a longer and more explicit commentary
on the article. The soundness of the rule was not in
doubt, but it would be wise to specify the circumstances
in which the problem had arisen or might arise, and
thus provide an explanation of why it had been thought
necessary to include the rule in the text of the conven-
tion itself.

42. Mr. RUDA said he supported the Special Rappor-
teur's proposal for an article on the acquisition of
nationality. But since the point had given rise to exten-
sive discussion at both the 1961 and the 1963 Vienna
Conferences, the commentary should be expanded to
explain the Commission's reasons for including the
article.

43. Mr. BARTOS said that the Special Rapporteur
had been right to make into a mandatory rule a prin-
ciple which previously had merely been embodied in an
optional protocol, but the Commission ought to explain
why it considered that step necessary, since there might
still be some people who opposed it. The commentary
should draw attention to the way the principle had
gained ground since the adoption of the Optional Pro-
tocol to the Vienna Convention on Diplomatic Rela-
tions. For instance, it might say how many States had
signed the Optional Protocol and how many had rati-
fied it. That would make it clear that the Protocol had
already acquired a certain standing in international law
and that, in proposing that the principle be adopted as
an actual legal rule, the Commission was merely giving
added force to an idea that was already accepted in
practice.

44. Mr. RAMANGASOAVINA said that questions of
nationality could arise, for example, in cases of State
succession. When part of a territory was incorporated
in a new State, that State might confer its nationality
by law on all persons resident there at the time of the
incorporation. The article was useful, but the commen-
tary should be expanded to provide a full explanation
of the problem.

45. Mr. CASTREN said he agreed with the previous
speakers. At the 1961 Vienna Conference most dele-
gations had been prepared to include the rule in the
text of the Convention itself. It had only been because
of the opposition of certain countries, mainly Latin
American, that the Conference had decided to put it in
a separate Protocol.

46. Mr. IGNACIO-PINTO said he agreed that the
Commission should now go a step further. It should
base its article on the 1961 Optional Protocol, but
should explain in the commentary why it had decided
that the rule should be included as an article of the
draft convention itself. It was not right that a diplomat
should be at the mercy of local law.

47. Mr. EL-ERIAN (Special Rapporteur) said that
the important principle stated in article 38 was evidently
acceptable to all members. There was also general
agreement that it should be stated in the form of an
article and that the commentary should be expanded.

48. He would therefore draft a commentary repro-
ducing the explanations given by the Commission in its
commentary on the corresponding article of the 1958
draft on diplomatic intercourse and immunities, and
giving an account of the circumstances in which the
1961 Vienna Conference had decided to adopt the
separate Optional Protocol concerning Acquisition of
Nationality. The commentary would state that the
Optional Protocol had entered into force on 24 April
1964, and would list the States parties to it.

49. In support of the Commission's recommendation
that the provision should form an integral part of the
draft, he would include in the commentary an argument
based on the difference between the Convention on
Diplomatic Relations and the present draft with regard
to the scope of application. The Optional Protocol
concerning Acquisition of Nationality was intended to
apply to bilateral relations between the more than sixty
States parties to the 1961 Vienna Convention on Diplo-
matic Relations. The provisions of article 38, on the
other hand, were intended to apply only to the small
number of States which were hosts to international orga-
nizations. The need for flexibility to accommodate
certain countries, which had induced the 1961 Vienna
Conference to adopt a separate Optional Protocol, did
not arise in the present instance.
50. He proposed that article 38 be referred to the
Drafting Committee on the understanding that the
commentary would be expanded as he had suggested.

51. The CHAIRMAN said that, if there were no
further comments, he would assume that the Commis-
sion agreed to adopt the Special Rapporteur's proposal.

// was so agreed.20

ARTICLE 39

52. Article 39

Persons entitled to privileges and immunities

1. The members of the family of a permanent represen-
tative or of a member of the diplomatic staff of the permanent
mission forming part of his household shall, if they are not
nationals of the host State, enjoy the privileges and immunities
specified in articles 29 to 37.

2. Members of the administrative and technical staff of the
permanent mission, together with members of their families
forming part of their respective households, shall, if they are
not nationals of or permanently resident in the host State,
enjoy the privileges and immunities specified in articles 29
to 36, except that the immunity from civil and administrative
jurisdiction of the host State specified in paragraph 1 of
article 31 shall not extend to acts performed outside the
course of their duties. They shall also enjoy the privileges
specified in article 37, paragraph 1, in respect of articles
imported at the time of first installation.

20 For resumption of the discussion, see 1020th meeting,
para. S3.
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3. Members of the service staff of the permanent mission
who are not nationals of or permanently resident in the host
State shall enjoy immunity in respect of acts performed in the
course of their duties, exemption from dues and taxes on the
emoluments they receive by reason of their employment and
the exemption contained in article 34.

4. Private staff of members of the permanent mission shall,
if they are not nationals of or permanently resident in the
host State, be exempt from dues and taxes on the emoluments
they receive by reason of their employment. In other respects,
they may enjoy privileges and immunities only to the extent
admitted by the host State. However, the host State must
exercise its jurisdiction over those persons in such a manner
as not to interfere unduly with the performance of the func-
tions of the permanent mission.

53. Mr. EL-ERIAN (Special Rapporteur) said he
would like to draw particular attention to paragraphs (2)
and (3) of his commentary on article 39.
54. Mr. NAGENDRA SINGH said he was glad the
Special Rapporteur had not used the term "private
servants", which was objectionable and was not as
comprehensive as "private staff".
55. He entirely agreed with the text of the article,
which rightly followed that of article 37 of the Vienna
Convention, and he proposed that it be referred to the
Drafting Committee.
56. Mr. EUSTATHIADES said that the effect of arti-
cle 39, which was modelled on article 37 of the 1961
Vienna Convention, was to extend the range of persons
enjoying privileges and immunities. Although that had
been done in the case of multilateral diplomatic rela-
tions, it was doubtful whether such an extension was
equally appropriate for permanent missions, whose pri-
vileges and immunities were solely a matter for the
State in which the headquarters of the organization
was situated. Efforts should therefore be made to ascer-
tain more precisely the existing practice of host States
in the matter and the views of States regarding the
extension of the regime of privileges and immunities.
57. Mr. USTOR said that Mr. Eustathiades had made
a sound point, inasmuch as international practice in
the matter was not so precisely developed as was
assumed in the article. Apart from that consideration,
however, the Commission should retain article 39, since
it was engaged not only in the codification but also in
the progressive development of international law. It was
desirable to assimilate the staff of permanent missions
to the staff of diplomatic missions and to adopt a provi-
sion which would allow members of the family of the
permanent representative to enjoy the same privileges
and immunities as members of the family of a diplo-
matic representative.
58. Mr. EL-ERIAN (Special Rapporteur) said that
the important point raised by Mr. Eustathiades had
given rise to controversy in the Commission on earlier
occasions. In going further than the Commission with
respect to the privileges and immunities of administra-
tive staff, the Conference on Diplomatic Intercourse and
Immunities had shown a trend towards more generous
treatment. Some countries which had acceded to the
Vienna Convention had made reservations to article 37,
while others had entered objections to those reserva-

tions. He agreed with Mr. Ustor, however, that the
Commission should take a firm stand and retain the
present text of article 39, even if objections were to
be expected from certain Governments.

59. Mr. CASTANEDA said that article 39 enhanced
the importance of article 38 by providing that the pri-
vileges and immunities specified in articles 29 to 37 were
granted to the persons entitled to claim them "if they
are not national of the host State". If it were not for
article 38, the children of permanent representatives
born in the host State and considered to be its nationals
would not be able to enjoy privileges and immunities.
Where multilateral diplomatic relations were concerned,
it was possible to avoid appointing a diplomat to a
country where he might find himself in a difficult situa-
tion for that reason, but the same was not true of per-
manent delegations to international organizations, whose
headquarters were permanently established in one coun-
try. The Special Rapporteur had therefore been right
in proposing the rules set out in article 39.

60. The CHAIRMAN suggested that the Commission
refer article 39 to the Drafting Committee.

It was so agreed.21

ARTICLE 40

61. Article 40

Nationals of the host State and persons
permanently resident in the host State

1. Except in so far as additional privileges and immunities
may be granted by the host State, a permanent representative
or a member of the diplomatic staff of the permanent mission
who is a national or a permanent resident of that State or is,
or has been, its representative, shall enjoy immunity from
jurisdiction, and inviolability, only in respect of official acts
performed in the exercise of his functions.

2. Other members of the staff of the permanent mission
and private staff who are nationals or permanent residents
of the host State shall enjoy privileges and immunities only
to the extent admitted by the host State. However, the host
State must exercise its jurisdiction over those persons in such
a manner as not to interfere unduly with the performance of
the functions of the mission.

62. Mr. EL-ERIAN (Special Rapporteur) said that
article 40 reproduced article 38 of the Vienna Conven-
tion on Diplomatic Relations, with the necessary draft-
ing changes. He drew the Commission's attention to
paragraph (2) of his commentary on the article, in
which he referred to the note on nationality of members
of a permanent mission contained in his third report.22

63. The CHAIRMAN suggested that the Commission
refer article 40 to the Drafting Committee.

It was so agreed23

21 Fo r resumption of the discussion, see 1022nd meeting,
para. 1.

22 See Yearbook of the International Law Commission, 1968,
vol. II, document A/CN.4/203, chapter II, part II, section I,
following article 9.

23 F o r resumpt ion of the discussion, see 1022nd meet ing ,
para. 45.
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ARTICLE 41

64. Article 41

Duration of privileges and immunities

1. Every person entitled to privileges and immunities shall
enjoy them from the moment he enters the territory of the
host State on proceeding to take up his post or, if already in
its territory, from the moment when his appointment is notified
to the host State.

2. When the functions or a person enjoying privileges and
immunities have come to an end, such privileges and immun-
ities shall normally cease at the moment when he leaves the
country, or on expiry of a reasonable period in which to do so,
but shall subsist until that time, even in case of armed conflict.
However, with respect to acts performed by such a person
in the exercise of his functions as a member of the permanent
mission, immunity shall continue to subsist.

3. In case of the death of a member of the permanent mis-
sion the members of his family shall continue to enjoy the
privileges and immunities to which they are entitled until the
expiry of a reasonable period in which to leave the country.

4. In the event of the death of a member of the permanent
mission not a national or permanent resident of the host State
or a member of his family forming part of his household,
the host State shall permit the withdrawal of the movable
property of the deceased, with the exception of any property
acquired in the country the export of which was prohibited at
the time of his death. Estate, succession and inheritance duties
shall not be levied on movable property the presence of which
in the host State was due solely to the presence there of the
deceased as a member of the permanent mission or as a
member of the family of a member of the permanent mission.

65. Mr. KEARNEY said he found no particular diffi-
culties in article 41, although the English text of para-
graph 4 might be improved. He was, however, concern-
ed about the fact that so far the draft articles did not
contain any clause which specified when the functions
of the person enjoying privileges and immunities came
to an end, as mentioned in paragraph 2.
66. Mr. EL-ERIAN (Special Rapporteur) said that
article 46 (A/CN.4/218/Add.l) explained when the
functions of a permanent representative or a member
of the diplomatic staff of the permanent mission came
to an end. The question could be taken up in connexion
with that article.
67. The CHAIRMAN, speaking as a member of the
Commission, said that the words "from the moment
when his appointment is notified to the host State", at
the end of paragraph 1, should be replaced by the words
"from the moment when the organization has notified
his appointment to the host State." Article 17, adopted
by the Commission in 1968,24 provided that notifications
were to be made by the sending State to the organization
and that the organization was then to transmit those
notifications to the host State. The article did say that
the sending State might also transmit notifications to
the host State, but that was purely optional.
68. Mr. AGO said he thought it might be possible to
cover both direct and indirect notifications by using some

24 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

flexible form of words such as "from the moment when
the appointment has been brought to the knowledge
of the host State", or whatever other wording the Draft-
ing Committee might decide to adopt.
69. Mr. EL-ERIAN (Special Rapporteur) said he
agreed with Mr. Ago.
70. Mr. STAVROPOULOUS (Legal Counsel) said
that in his experience it had never been the practice
for the sending State to notify the host State when it
despatched a permanent representative to an interna-
tional organization in the territory of the host State. In
the case of the United Nations, the sending State noti-
fied the Secretary-General, and the latter then noti-
fied the competent authorities of the host State.
71. Mr. EL-ERIAN (Special Rapporteur) suggested
that, since the point related to article 17 concerning noti-
fications, it should be dealt with at the second reading
of that article.
72. Mr. STAVROPOULOUS (Legal Counsel) pointed
out that article 17, paragraph 4 provided that "The
sending State may also transmit to the host State the
notifications referred to in paragraphs 1 and 2 of this
article". Accordingly, while the sending State was per-
mitted to notify the host State, it did not appear that it
was under any obligation to do so.
73. Mr. AGO said that if the sending State was required
to send notifications to the organizations, then the date
on which the privileges and immunities would take effect
should be the date on which the notification was com-
municated by the organization to the host State. The
Legal Counsel should send his comments on the point to
the Commission, so that it could take them into account
during the second reading.
74. Mr. RUDA said that paragraph (4) of the Com-
mission's commentary on article 17 quoted the "Deci-
sion of the Swiss Federal Council concerning the legal
status of permanent delegations to the European Office
of the United Nations and to other international organ-
izations having their headquarters in Switzerland", of
31 March 1948. Paragraph 4 of that Decision provided
that: "The establishment of a permanent delegation
and the arrivals and departures of members of perma-
nent delegations are notified to the Political Department
by the diplomatic mission of the State concerned at
Berne. The Political Department issues to members of
delegations an identity card (carte de legitimation)
stating the privileges and immunities to which they are
entitled in Switzerland." But since paragraph (5) of
the commentary went on to say that the practice of the
specialized agencies regarding the procedure for noti-
fication varied and was far from systematized, it was
obvious that the problem was one that called for
reflection on the part of the Commission.

75. Mr. BARTOS said that in his view the article should
provide for both possibilities—notification through the
organization and direct notification—so as to allow for
differences in practice between one country and another,
for instance, the United States of America and the Swiss
Confederation.
76. Mr. USTOR said that the main point of article 41
was in paragraph 1, which stated that every person-
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entitled to privileges and immunities was to enjoy them
from the moment he entered the territory of the host
State. Enjoyment of those privileges and immunities
would therefore seem to be independent of any kind of
notification. There was, to be sure, a minor problem if
the person appointed as permanent representative was
already resident in the host State, since it was obvious
that the latter could not accord any privileges and
immunities to him until it had received notification of
his appointment. Mr. Ago's suggestion should satisfy
the majority of the Commission.
77. The CHAIRMAN, speaking as a member of the
Commission, said he agreed that the situation of a person
arriving from abroad and the situation of a person
already in the territory of the host State were different,
because the former enjoyed privileges and immunities
from the moment of his arrival, whereas the latter could
not enjoy them until the organization had notified his
appointment to the host State, and that formality could
be a source of delay. The two situations should be
placed on the same footing.
78. Mr EL-ERIAN (Special Rapporteur) said that if
the Commission agreed, he would prepare a fresh draft
of article 41 taking account of that point.
79. The CHAIRMAN suggested that the Commission
authorize the Special Rapporteur to prepare a fresh
draft of article 41 and refer it to the Drafting Committee.

It was so agreed*5

80. Mr. AGO said he would like to ask the Legal
Counsel what happened in practice when a person
appointed to a permanent mission arrived in the host
State before the organization had notified his appoint-
ment to that State.
81. Mr. STAVROPOULOUS (Legal Counsel) said
that the United Nations had always maintained that per-
manent representatives should enjoy their privileges and
immunities from the moment of their arrival, even if
notification of their appointment was not received until
later. Permanent representatives always arrived bearing
credentials addressed to the Secretary-General, who
subsequently notified the host State and requested that
the necessary privileges and immunities be accorded
to them. Such notification was merely a matter of prac-
tical convenience and was not a legal obligation of the
organization. In the case of United Nations headquarters,
of course, the host State was aware of the appointment
of permanent representatives because, under its regula-
tions, they were required to apply for a visa before
entering United States territory.

82. Mr. BARTOS said that in practice few difficulties
arose. Even so, the article would have to be drafted
with great care.

83. Mr. KEARNEY said that Mr. Bartos had pointed
out the practical problems involved in determining the
time when privileges and immunities commenced.
Regardless of what the Commission decided to include

in article 41, as a practical matter the host State
would be unable to assure certain privileges and immun-
ities until the permanent representative and the organ-
ization had complied with the necessary formalities.
Exemption from sales tax was an obvious example.
84. The host State would, to some extent, be aware
of the arrival of a member of a permanent mission when
he passed through immigration controls or the like, but
if he was already resident in its territory there was no
practical way, except notification, by which the host
State could begin to accord him privileges and immun-
ities. He hoped that the Special Rapporteur would bear
those problems in mind.
85. Mr. EL-ERIAN (Special Rapporteur) said that
the Drafting Committee would take all those problems
into consideration.

The meeting rose at 1.5 p.m.

997th MEETING

Thursday, 12 June 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Bedjaoui, Mr. Cas-
taiieda, Mr. Castren, Mr. El-Erian, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Ruda, Mr. Tabibi,
Mr. Tammes, Mr. Tsuruoka, Mr. Ustor, Sir Humphrey
Waldock, Mr. Yasseen.

Relations between States
and international organizations

(A/CN.4/218 and Add.l; A/CN.4/L.118)

[Item 1 of the agenda]
(continued)

1. The CHAIRMAN invited the Commission to
consider article 42 in the Special Rapporteur's fourth
report (A/CN.4/218).

ARTICLE 42

2. Article 42

Duties of third States

25 For resumption of the discussion, see 1023rd meeting,
para. 53.

1. If a permanent representative or a member of the diplo-
matic staff of the permanent mission passes through or is in
the territory of a third State, which has granted him a passport
visa if such visa was necessary, while proceeding to take up
or to return to his post, or when returning to his own country,
the third State shall accord him inviolability and such other
immunities as may be required to ensure his transit or return.
The same shall apply in the case of any members of his
family enjoying privileges or immunities who are accompanying
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the permanent representative or member of the diplomatic
staff of the permanent mission or travelling separately to join
him or to return to their country.

2. In circumstances similar to those specified in paragraph 1
of this article, third States shall not hinder the passage of
members of the administrative and technical or service staff
of a permanent mission, and of members of their families,
through their territories.

3. Third States shall accord to official correspondence and
other official communications in transit, including messages in
code or cipher, the same freedom and protection as is accorded
by the host State. They shall accord to diplomatic couriers
who have been granted a passport visa if such visa was
necessary, and diplomatic bags in transit the same inviolability
and protection as the host State is bound to accord.

4. The obligations of third States under paragraphs 1, 2
and 3 of this article shall also apply to the persons mentioned
respectively in those paragraphs, and to official communications
and diplomatic bags, whose presence in the territory of the
third State is due to force majeure.

3. Mr. BEDJAOUI said he approved of the substance
of the article and had only a few minor comments to
make.
4. First, he thought it would be better if article 41
were placed after article 42 and perhaps after article 43
as well, since articles 42 and 43 defined some of the
privileges and immunities whose duration was dealt
with in article 41.
5. Secondly, although he was aware that they occurred
both in the Vienna Convention on Diplomatic Relations
and in the draft on special missions, he was not clear
as to the purpose of the clause "which has granted him
a passport visa if such visa was necessary" in para-
graph 1, or of the parallel clause "who have been
granted a passport visa if such visa was necessary"
in paragraph 3. He thought those clauses could very
well be deleted.
6. Thirdly, what was the purpose of specifying that
immunities were to be accorded to a permanent repre-
sentative passing through the territory of a third State
"while proceeding to take up or to return to his post,
or when returning to his own country?". Presumably,
it was to exclude all the other reasons for which he
might be in the territory of a third State, such as taking
a holiday; but he did not lose his status as a diplomat
if he took a holiday. That clause, too, seemed unneces-
sary and could be deleted.
7. He would not, however, press any of those sugges-
tions and was prepared to support the opinion of the
Special Rapporteur and of the Commission.
8. Mr. EL ERIAN (Special Rapporteur) said that in
the Vienna Convention on Diplomatic Relations the
article on the duties of third States came after the
article on the duration of privileges and immunities,1

whereas in the draft articles on special missions the
order was reversed: the article on transit through the
territory of a third State came before the article on the
duration of privileges and immunities.2 He was prepared

1 United Nations, Treaty Series, vol. 500, pp. 118-120,
articles 39 and 40.

2 See Yearbook of the International Law Commission, 1967,
vol. II, pp. 365 and 366, articles 43 and 44.

to accept Mr. Bedjaoui's suggestion and to reverse the
order of articles 41 and 42 in the present draft.
9. With regard to Mr. Bedjaoui's second point, the
clause concerning the granting of a passport visa related
to the status of the member of a permanent mission
rather than to the question of his admission to the
territory of the third State. In paragraph (3) of the
commentary on article 42 he had pointed out that the
Secretariat study on practice referred to the special
problem which might arise when access to the country
in which a United Nations meeting was to be held was
only possible through another State, and said that
"While there is little practice, the Secretariat takes the
position that such States are obliged to grant access
and transit to the representatives of member States
for the purpose in question" (A/CN.4/L.118, Part I.A.
para. 173). In paragraph (2) of its commentary on
article 43 of the draft on special missions, the Commis-
sion had also made it clear that that article was not
concerned with the question of the admission of repre-
sentatives, but rather with the regulation of their status
once they were admitted. The paragraph stated that
" . . . the Commission wished to show that a third
State is not obliged to give its consent to the transit
of special missions and their members through its
territory".

10. Mr. TABIBI suggested that, in connexion with
paragraph 3 of the article, it might be useful to include
in the commentary a reference to the conventions of
the Universal Postal Union and the International
Telecommunication Union.

11. Mr. CASTANEDA said that when the Commis-
sion had drafted the corresponding articles of the 1961
Vienna Convention and of the draft on special missions,
it had not intended to lay down an obligation for third
States to authorize transit; it had merely wished to
regulate the status of diplomats in transit. There, the
situation of permanent missions and of persons engaged
in bilateral diplomacy was completely different. The
purpose of article 42 was to ensure, in the interests
of the organization, that the permanent representative
would be able to rejoin his post or return to his country
without hindrance. The situation should therefore be
reviewed in the light of Mr. Bedjaoui's comments, and
the fundamental question of the transit State's obligation
to grant a visa should now be considered.
12. The CHAIRMAN, speaking as a member of the
Commission, said that the clause "which has granted
him a passport visa if such visa was necessary" left the
third State free to grant or not to grant permission to
pass through its territory. It would be better to retain
the clause so as to bring out clearly that both possibilities
existed.

13. Mr. EL ERIAN (Special Rapporteur) said that
Mr. Castaneda had rightly pointed out that the case of
transit through the territory of a third State of diplomats
engaged in bilateral diplomacy was different from the
case of transit of members of permanent missions to
international organizations.
14.. In the latter case, it was necessary to distinguish
between three situations: first, where the member of the
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permanent mission was the national of a State which
had special arrangements with the third State; secondly,
where such arrangements with the third State did not
exist, but it was not necessary to pass through its
territory; and thirdly, where the member of the perma-
nent mission, being a national of a land-locked State,
was obliged to pass through the territory of the third
State.
15. There was perhaps a case in positive international
law, by virtue of Articles 104 and 105 of the United
Nations Charter, for imposing on third States the obli-
gation to permit transit. Since the question belonged to
the progressive development of international law, it
was for the Commission to decide whether a positive
obligation existed, or whether international law did not
yet impose it.
16. Mr. YASSEEN said it would be hard to make the
grant of a visa an obligation in positive law. In practice,
there were no instances in which a permanent represen-
tative could only take one route to rejoin his post or to
return to his country. With the assistance of the Special
Rapporteur and the Drafting Committee, an attempt
should be made to find some formula which was in
accordance with actual experience in international life.
17. Sir Humphrey WALDOCK said he shared the
doubts expressed by Mr. Yasseen, since he could hardly
imagine a case in which a third State would render
access to the host State impossible. If third States were
recognized as having such a right, however, it would
be necessary to consider the situation in which a member
of a permanent mission was considered persona non
grata by a third State.
18. He himself felt strongly that the right of transit
should be made obligatory, but in the present state
of international practice it was hardly possible to go so
far. More problems were involved than the mere right
of transit; it was necessary, for example, to consider the
difference between the obligations of third States which
were members of the organization and the obligations
of those which were not. The Commission should
reflect further on the problem.
19. Mr. EUSTATHIADES said that a better idea of
the subject-matter of the article would be given if its
title were changed to something like "Transit and official
communications through the territory of a third State".
20. Mr. EL-ERIAN (Special Rapporteur), said that
Mr. Casteneda, Mr. Eustathiades and Sir Humphrey
Waldock had done much to reveal the complexity of
the problem; he thought that the Drafting Committee
should take their observations into consideration and
that, whatever it might decide, the commentary on
article 42 should include a summary of the present
discussion which would help to elicit the views of
governments.
21. The CHAIRMAN suggested that the Commission
refer article 42 to the Drafting Committee with a
request that it prepare a fresh draft on the basis of the
discussion.

It was so agreed.3

ARTICLE 43

22. Article 43

Non-discrimination

In the application of the provisions of the present articles,
no discrimination shall be made as between States.

23. Mr. EL-ERIAN (Special Rapporteur) said that
article 43 reproduced paragraph 1 of article 50 of the
draft on special missions 4 which in turn reproduced,
with the necessary drafting changes, paragraph 1 of
article 47 of the Vienna Convention on Diplomatic
Relations.5 As he had pointed out in the commentary,
article 43 did not include paragraph 2 of article 47 of
the Vienna Convention, which referred to two cases in
which, although an inequality of treatment was implied,
no discrimination occurred, since the inequality of treat-
ment was justified by the rule of reciprocity.
24. Mr. YASSEEN said that the Special Rapporteur
had been right to reproduce only paragraph 1 of
article 47 of the Vienna Convention on Diplomatic
Relations, since the reciprocity rule could scarcely be
applied in the case of permanent missions. That fact
should be emphasized in the commentary, where it
should be made clear that reciprocity was not one of
the host State's obligations towards the organization.
25. With regard to the wording of the article, he
thought that instead of "no discrimination shall be
made" it would be better to say "the host State shall
not discriminate".
26. Mr. BEDJAOUI said he entirely agreed with the
Special Rapporteur's decision not to reproduce para-
graph 2 of article 47 of the Vienna Convention, which
dealt with reciprocity. Privileges and immunities must
depend on function, and relations between organizations
and their member States, which belonged to multilateral
diplomacy, had nothing to do with bilateral diplomacy.
Hence the extension or restriction of privileges and
immunities on the basis of reciprocity had no place in
the article.
27. He agreed that the words "no discrimination shall
be made" should be altered.
28. Mr. RUDA said that the Special Rapporteur had
been right to omit the second paragraph of article 47 of
the 1961 Vienna Convention, which applied only to
bilateral relations and not to relations between States
and international organizations. Article 43 should be
based squarely on the principle of the equality of
States.
29. Like some other members, however, he thought
that the present draft failed to make clear whether it
was both the host State and the organization or the host
State alone which was obliged to refrain from discrimi-
nation He was also uncertain whether the rude "no
discrimination shall be made as between States" was
intended to apply only to member States of the
organization.

3 For resumption of the discussion, see 1023rd meeting,
para. 59.

4 See Yearbook of the International Law Commission, 1967,
vol. II, p. 367.

5 United Nations, Treaty Series, vol. 500, p. 122.
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30. Mr. EUSTATHIADES said that he too thought
it should be clearly stated who had the duty not to
practise discrimination.
31. He doubted, however, whether an article on non-
discrimination was really necessary in the draft if the
intention was merely to state the principle of non-
discrimination. The rule of non-discrimination had been
included in the Vienna Convention and in the draft on
special missions precisely in order to specify the cases
in which discrimination was not regarded as taking
place, for instance, when there was no reciprocity or
when more favourable treatment was extended. It was
hard to say what the term "non-discrimination" meant
when removed from the context of the other paragraphs
of article 47 of the Vienna Convention.

32. Mr. CASTRliN said he approved of both the
substance and the drafting of article 43. The Special
Rapporteur had been right not to include the remaining
provisions of the corresponding article of the Vienna
Convention and of the draft on special missions.
33. In his view, the phrase "no discrimination shall be
made" covered the organization, the host State and
third States; but if necessary all three could be
mentioned.
34. Like Mr. Ruda, he thought it should be made
clear at the end of the sentence what States were
referred to by the expression "as between States".
35. Mr. TABIBI said that the Special Rapporteur had
been right to exclude the second paragraph of article 47
of the Vienna Convention, since article 43 related to
the question of non-discrimination, but not to that of
reciprocity. Its purpose was to ensure both the smooth
operation of the convention itself and a satisfactory
international relationship based on the principle of the
equality of States.
36. With regard to the phrase "no discrimination shall
be made as between States", he preferred that general
formula, since it would apply not only to the host State,
but also to all member States of the organization
throughout the world.

37. Mr. CASTANEDA said that the Special Rappor-
teur had been right to confine his text to paragraph 1
of article 47 of the 1961 Vienna Convention.
38. The wording "no discrimination shall be made"
was not very satisfactory, but it would not be enough
just to insert the words "by the host State", since the
obligation applied to the organization too. A more
appropriate formula was needed.
39. Mr. YASSEEN said he agreed that some formula
must be found to cover all the parties incurring obli-
gations under the convention, in other words the host
State, the organization, and perhaps third States.
40. With regard to Mr. Ruda's point that it should
be made clear what States were referred to at the end
of the sentence, the convention might even provide that
certain categories of States had a lesser status, without
thereby introducing discrimination; on the other hand,
if the same treatment were accorded to States which
did not have the same status, there would be dis-

crimination. The important point was to eliminate any
discrimination between States in the same category.
41. Mr. RAMANGASOAVINA said that all members
seemed to be in agreement on the principle of
article 43 and on the fact that it was not necessary to
add the exceptions included in the corresponding article
of the Vienna Convention.
42. However, instead of a vague negative wording like
"no discrimination shall be made", since it was merely
a question of drawing attention to an established prin-
ciple, it would be better simply to say " . . . States shall
ensure strict application of the principle of non-dis-
crimination." That formula would express the funda-
mental idea of the article.

43. Mr. BARTOS said he was afraid that the simple
laconic sentence which constituted the article was not
adequate to express a principle as important as that of
non-discrimination. Without an absolutely clear defi-
nition, there was a danger that those who felt they were
the object of discrimination would be encouraged to
put forward exaggerated claims and that those who prac-
tised discrimination would have the right to decide
whether a particular act was or was not discriminatory.
It was therefore important to rely on already existing
texts, and it was all the more important to find a satis-
factory formula because the principle involved was a
frequent source of disputes between States. He agreed
with Mr. Yasseen that it was essential to state precisely
between which States there must be no discrimination.
44. The CHAIRMAN, speaking as a member of the
Commission, said it should be specified at the end of the
sentence that there should not be discrimination
"between States members of the organization".
45. The article might, moreover, be supplemented by a
provision to the effect that where, by custom or agree-
ment, the host State extended more favourable treat-
ment to a member State of the organization, that should
not be regarded as discrimination.
46. Mr. YASSEEN said that privileged treatment
could be considered as non-discriminatory provided it
did not affect the rights of other member States.
47. Mr. TABIBI said that to add the words "member
States of the organization" would create a problem,
since in many cases the host State was not a member of
the organization. It would be better, in his opinion, to
leave the wording of article 43 flexible.
48. He agreed that host States sometimes accorded
special treatment to certain member States of an organi-
zation, but those cases were largely a matter of protocol
as practised in bilateral relations, and did not constitute
discrimination within the meaning of the present article.
49. Mr. RAMANGASOAVINA said he feared that
the negative wording used by the Special Rapporteur for
article 43 would make it possible to conclude, a con-
trario, that discrimination was permitted in the applica-
tion of other conventions. By the same reasoning, any
explanations given might have a restrictive effect, for
if it were said that some particular treatment was not
considered to be discriminatory, it might be argued,
a contrario, that any other treatment which involved an
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exception to the equality rule was discriminatory. If the
article provided that States must ensure respect for the
principle of non-discrimination, that general formula
would emphasize that the principle must be applied.

50. Mr. CASTANEDA said he was not in favour of
any formula that would open the way for differences
in treatment that would not be considered discriminatory.
51. With regard to Mr. Yasseen's comment, he
doubted whether it was even conceivable that more
favourable treatment could be accorded to one State
without affecting the situation of other States in any
way, especially where privileges and immunities were
concerned. The ideas of reciprocity and of special
relations between two States had no place in relations
between States and international organizations; they
belonged exclusively to bilateral diplomacy. If those
ideas were included, there would be a danger of creating
situations that were incompatible with the basic principle
of the sovereign equality of States.
52. Sir Humphrey WALDOCK said he fully agreed
with Mr. Castafieda that it would be unwise to open the
door to special privileges in relations between States and
international organizations, since in such relations the
situation was different from what it was in bilateral
diplomacy.

53. Mr. CASTREN said he had the same doubts about
the advisability of adding an explanatory paragraph. He
preferred the text as it stood.
54. Mr. EUSTATHIADES said he thought the discus-
sion confirmed the view he had already expressed. Either
the Commission would be led to state that certain
practices did not constitute discrimination, or, if it
confined itself to stating the principle only, the value of
the provision would be doubtful, to say the least, and
difficulties might possibly arise in certain situations such
as those coming under article 27 or when States members
of the organization were not recognized by the host
State. Several members had spoken in favour of includ-
ing additional particulars; Mr. Ramagasoavina had
proposed stating the principle more rigorously. The
discussion seemed to confirm that the concept of non-
discrimination should be either more fully explained or
not mentioned at all.
55. Mr. TSURUOKA said it was not the principle
itself of non-discrimination that was in question, either
in the present articles or in any other convention or rule
of international law. The question was whether an article
should be devoted to the principle. And since the Com-
mission did not seem ready to take a final position on
the matter, the Drafting Committee would have to
consider whether or not it would be wise to include an
article of that kind in the convention. If so, the wording
of the article should be flexible so that it would be easily
adaptable to real and evolving situations.
56. What was involved was mainly the acts or
behaviour of the host State. Since the host State stood
alone against a multitude of member States which might
criticize its decisions, it was reasonable to assume that it
would only act if it was convinced that it was not going
against the will of the majority of member States. That

was a reliable guarantee against abuses by the host
State, and an argument in favour of omitting such an
article. While he would not formally propose the deletion
of the article, he would urge that possible cases of
discrimination in the application of the articles of the
convention be studied in the light of that consideration.
57. Mr. USTOR said he strongly supported the idea
embodied in article 43. It was necessary to include an
article on non-discrimination in the present draft, if only
to prevent difficulties of interpretation, bearing in mind
the inclusion of such an article in the Vienna Conven-
tions of 1961 and 1963.
58. He was opposed to the inclusion of any exceptions
in the form of a second paragraph. In fact, he was not
satisfied with paragraph 2 (a) of article 47 of the Vienna
Convention on Diplomatic Relations. The Commission
itself, in article 64 of its 1960 draft on consular rela-
tions, had decided to omit paragraph 2 (a) from a text
which otherwise reproduced the corresponding article
of the Convention on Diplomatic Relations. In paragraph
(3) of its commentary on article 64, the Commission
has expressed its doubts regarding the substance of
paragraph 2 (a).6 He was therefore strengthened in the
view that the present article 43 should be confined to a
general statement of the principle of non-discrimination.
59. Since article 43 would apply not only to the
articles on permanent missions which preceded it, but
also to the sections on permanent observers and on
delegations to organs of organizations and to conferences,
he would suggest that, in the event of such sections
being included, article 43 be moved to the end of the
whole draft and placed in a section entitled "General
provisions".
60. Mr. EL-ERIAN (Special Rapporteur) said that
two general points had been raised during a comprehen-
sive and illuminating discussion. The first was the
advisability of including an article on non-discrimination;
only two members had expressed doubts, while all the
others had advocated the retention of the article. He
himself had at one time considered the possibility of
omitting it and thus avoiding a difficult subject. He had
decided, however, to include the article because certain
problems had in fact arisen in practice and it was
necessary to provide a solution for them.
61. The second general point was the advisability of
inserting a second paragraph on the lines of paragraph 2
of article 47 of the Vienna Convention on Diplomatic
Relations. The majority of members had not been in
favour of such a paragraph because of the difference
between bilateral diplomatic relations and the relations
covered by the present draft. Within the framework of
an international organization, there was no room for
extending special treatment to certain States because of
some custom or particular relationship with the host
State; it was necessary to establish an objective regime
which applied equally to all States. There was also a
theoretical reason for not including the suggested second
paragraph; in bilateral diplomacy, the receiving State
would grant special treatment to certain of the diplo-

6 See Yearbook of the International Law Commission, 1960,
vol. II, p. 178.
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matic agents accredited to it but, in the present instance,
the permanent representatives and members of the per-
manent mission were accredited not to the host State
but to the international organization.
62. With regard to the drafting of the article, he
suggested that the Drafting Committee consider the
possibility of adopting wording which would avoid the
present negative formulation.
63. It had been suggested that the article should be
reworded so as to impose a specific obligation on the
host State. He was not attracted by that suggestion,
if only because it would not be sufficient to refer to the
host State: it would also be necessary to mention the
organization, which had obligations in the matter, and
perhaps third States. If delegations to organs of organiza-
tions and to conferences were ultimately covered by the
draft, since a conference or an organ of an organiza-
tion could meet outside the host State it would be
necessary to make specific reference to third States as
well.
64. He was not in favour of replacing the concluding
words "as between States" by "as between member
States". Reference has been made to the difficulties
which would arise in a case such as that of the Geneva
Office of the United Nations, where the host State was
not a member. For that reason, and others mentioned
during the discussion, it would be preferable to retain
the text as it stood.
65. He could accept Mr. Ustor's suggestion that
article 43, as a general provision, be placed at the end of
the whole draft, so as to cover observers and delega-
tions to organs of organizations and to conferences, if
sections on those subjects were included.
66. The CHAIRMAN said that, if there were no
further comments, he would take it that the Commission
agreed to refer article 43 to the Drafting Committee.

It was so agreed.1

ARTICLE 44

67. Article 44
Obligation to respect the laws and regulations of the host State

1. Without prejudice to their privileges and immunities, it is
the duty of all persons enjoying such privileges and immunities
to respect the laws and regulations of the host State. They also
have a duty not to interfere in the internal affairs of that
State.

2. The premises of the permanent mission must not be used
in any manner incompatible with the functions of the perma-
nent mission as laid down in the present articles or by other
rules of general international law or by special agreements
in force between the sending and the host State.

68. Mr. KEARNEY said that article 44 set forth the
duty of all persons enjoying privileges and immunities to
respect the laws and regulations of the host State, but
paragraph (2) of the commentary explained that: "With
respect to immunity from jurisdiction, this immunity

7 For resumption of the discussion, see 1023rd meeting,
para. 88.

implies merely that a member of the permanent mission
may not be brought before the courts if he fails to fulfil
his obligations". Thus if a person enjoying such im-
munity committed a breach of criminal law, the host
State was left without a remedy.
69. It was not sufficient simply to reproduce the pro-
visions of the corresponding article of the Vienna Con-
vention on Diplomatic Relations.8 There was a great dif-
ference between the situation in bilateral diplomacy and
the situation covered by article 44. Under the Vienna
Convention on Diplomatic Relations, it was possible for
the receiving State to declare a diplomatic agent persona
non grata and that device could be used to expel from
the receiving State's territory a diplomatic agent who
violated its criminal laws or regulations. In fact, the
mere existence of the device was often enough, since the
sending State would normally withdraw the diplomatic
agent in order to avoid embarrassment and publicity.
70. In the present case, no similar device was available.
He did not deny the logic of not permitting the host State
to declare persona non grata a member of a permanent
mission who was accredited to an international organiza-
tion, since permanent missions were not accredited to
the host State and it was essential to ensure their freedom
of action. The host State, however, could be faced with
an intolerable situation if a member of a permanent
mission committed a violation of criminal law: unless
some remedy were provided, it would be possible for the
person concerned to continue to commit criminal
offences and to remain in the territory of the host State
indefinitely.
71. The problem was a very real one and unfortunately
practical examples could be given. Some provision would
therefore have to be included in the present draft which
would reconcile the protection of the host State with the
freedom of the permanent mission. He therefore sug-
gested that the following third paragraph be added to
article 44.

"3 . In the event of serious or repeated violations
of the criminal laws or regulations of the host State
by any person enjoying immunity from the criminal
jurisdiction of the host State under this Convention,
the sending State, upon notification thereof by the
organization, shall remove such person from the
permanent mission."

72. The scope of the paragraph was limited to breaches
of criminal law of two kinds. The first was serious viola-
tions, which in the common law countries would cover
felony cases such as manslaughter and violations of the
narcotics prohibition legislation. The second kind was
repeated violations; an obvious example was violations
of speed limits and other traffic regulations which, if
repeated often, could have very grave cumulative effects.

73. His proposal would preserve the principle that the
concept of persona non grata was not applicable; it
would in fact reverse the procedure in order to ensure
the independence of the permanent mission. An impor-
tant feature of his proposal was that the organization
would be required to notify the sending State concerned;

8 United Nations, Treaty Series, vol. 500, p. 120, article 41.
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that requirement would provide a basic protection
against abuse of the provision by the host State.
74. He realized that a provision of that type would
impose and additional burden upon international organiz-
ations, and consideration might have to be given to the
question whether it was necessary to lay down a special
procedure. The Special Rapporteur had already intro-
duced a general article on the question of consultation,
but it might perhaps be necessary to introduce a more
formal specific clause on consultation to cover the
present case.
75. Unless a remedy of some kind were provided for
the situation to which he had drawn attention, it was
extremely unlikely that the draft articles would be
accepted by States which were hosts to international
organizations and, in the absence of such acceptance, the
whole draft would become pointless.

The meeting rose at 1 p.m.

998th MEETING

Thursday, 12 June 1969, at 3.40 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Bartos, Mr. Bedjaoui, Mr. Castaneda,
Mr. Castren, Mr. El-Erian, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Ruda, Mr. Tabibi,
Mr. Tammes, Mr. Tsuruoka, Mr. Ustor, Sir Humphrey
Waldock, Mr. Yasseen.

Relations between States
and international organizations

(A/CN.4/218/Add.l; A/CN.4/L.137)
[Item 1 of the agenda]

(continued)

ARTICLE 44 (Obligation to respect the laws and regula-
tions of the host State) 1 (continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of article 44 in the Special Rap-
porteur's fourth report (A/CN.4/218/Add.l) and of the
amendment submitted by Mr. Kearney.2

2. Mr. NAGENDRA SINGH said that the Special
Rapporteur had been quite right to follow article 41 of
the Vienna Convention on Diplomatic Relations,3 and
to omit paragraph 2, which was not relevant.
3. The important point in paragraph 2 of the Special

1 See previous meeting, para. 67.
2 Ibid., para. 71.
3 United Nations, Treaty Series, vol. 500, p. 120.

Rapporteur's text was that the premises of the perma-
nent mission must not be used in any manner incom-
patible with its functions in relation to the international
organization to which it was accredited. That could be
made clear by inserting the words "in relation to the
international organization concerned" after the words
"functions of the permanent mission". He was not
proposing that as a formal amendment; it was just
a drafting point which could be looked into by the
Drafting Committee.
4. Mr. Kearney had raised a valid point and in general
he agreed with his view. There were three ways of
dealing with the problem: by accepting Mr. Kearney's
amendment; by dealing with the problem in article 49,
on consultations—that was probably the best solution;
or by departing from the principle of absolute immunity,
as had been done in the draft on special mission,4 and
permitting the criminal law of the host State to apply in
cases of acts involving criminal responsibility by persons
enjoying privileges and immunities under the conven-
tion. That solution would certainly be unpalatable to
many, but it might be in the interests of the community
to confine absolute immunity to activities connected
with a person's functions as a member of the permanent
mission.
5. Mr. TABIBI said he fully supported the underlying
idea of article 44 and the way it had been presented
by the Special Rapporteur. It was appropriate to include
in the present draft the general rule in article 41 of the
Vienna Convention on Diplomatic Relations, so that
there would be a balance between the privileges and
immunities granted to diplomats in bilateral and in
multilateral diplomacy.
6. While he fully shared Mr. Kearney's concern, he
doubted whether the solution he had suggested was the
best one. To adopt the clause he proposed would create
difficulties in applying the rule in force under the
Vienna Convention on Diplomatic Relations. The role
of a diplomat serving on a permanent mission was in
many respects the same as that of a diplomat in
bilateral diplomacy; he merely served in a different
capacity. Moreover, in many cases the head of a diplo-
matic mission was also a member of his country's per-
manent mission to an international organization. In
such cases, it would be difficult to determine which rule
should apply.
7. The wording of the amendment proposed by
Mr. Kearney also raised a number of problems. For
example, the words "In the event of serious . . . viola-
tions" implied that a judgment would be made on what
was a serious violation, but no indication was given as
to who would make the judgment. If it was the host
State, then serious violation of its criminal laws or
regulations could be used by the host State as a pretext
for obtaining the withdrawal of a diplomat on a perma-
nent mission for political reasons.
8. He doubted, moreover, whether it was appropriate
for a diplomat on a permanent mission to be recalled
on the receipt of a notification from the organization

4 See Yearbook of the International Law Commission, 1967,
vol. II, pp. 365 and 367, articles 41 and 48.
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itself. Such a provision would be a departure from
accepted practice and would create a precedent. Before
notifying the sending State of serious or repeated viola-
tions of the laws of the host State by a member of its
permanent mission, the organization would have to judge
the seriousness of the offences, and that would alter the
status of the organization. It was difficult to see how the
prestige of the organization in the eyes of its members
could co-exist with a duty to notify members of the
need to withdraw one or more of their diplomatic
representatives.
9. Article 44 as it stood was well-balanced and
provided the host State with adequate safeguards.
10. Mr. BEDJAOUI said that he fully agreed with the
Special Rapporteur's drafting and presentation of
article 44, except that he doubted whether the final
phrase in paragraph 2, "or by special agreements in
force between the sending and the host State", was
necessary.
11. It was true that the phrase was to be found in the
corresponding articles of both the Vienna Convention
on Diplomatic Relations and the draft on special
missions, but those two texts were essentially concerned
with bilateral relations between States. Admittedly also,
in the case of a permanent mission to an international
organization there might be special agreements between
the sending State and the host State; but such agree-
ments would probably deal with relations between the
two States, so they could not govern multilateral re-
lations. Moreover, the phrase in question appeared to
revert to a point which had already been dealt with in
the previous article, since the majority of the Commis-
sion had accepted the Special Rapporteur's proposal
to omit all reference to the rule of reciprocity from
article 43.
12. With regard to Mr. Kearney's amendment, he
shared the views of the two previous speakers: there was
a problem and it was a very real one, especially now that
there were so many international organizations and
representatives of States to those organizations. For
that reason the proposed wording should be carefully
considered.
13. But in addition to the risk of abuses by the host
State, a point mentioned by Mr. Kearney himself, there
was another danger: that of error by the host State. Since
the accused representative enjoyed immunity from juris-
diction, he could not be brought before a court, so
what authority would declare him guilty? A preliminary
inquiry was certainly no safeguard against error.
14. Under Mr. Kearney's amendment, the organization
would intervene to some extent between the host State
and the member State whose representative was sus-
pected, since it was the organization that made the noti-
fication following which the sending State had to remove
its representative. In practice, the organization would
confine itself to transmitting the protest of the host
State to the sending State; it was doubtful whether it
would have the means to carry out an inquiry. The
amendment did not provide sufficient protection for the
sending State, and its application would raise serious
difficulties.

15. The problem which Mr. Kearney tried to solve in
his amendment might possibly be dealt with in article 49,
through the consultations which that article made
compulsory between the sending State, the host State
and the organization on any question arising out of the
application of the articles of the draft, and in particular
article 44.

16. Mr IGNACIO-PINTO said that article 44 met a
real need, for the members of permanent missions were
not all saints and some of them might behave in a
manner that the host State found intolerable. The solu-
tion of the problem might lie in the idea that the repre-
sentative of a State to an international organization
was in the same situation as a diplomat in bilateral
relations between States. In that case, it was probably
unnecessary to go beyond the general idea expressed in
article 44, the last phrase of which might be deleted, as
suggested by Mr. Bedjaoui.
17. While he was not opposed to the spirit of
Mr. Kearney's amendment, on reflection, it was hard to
see how the organization could be made responsible for
notifying the sending State that it must recall a member
of its permanent mission. What was needed was a solu-
tion equivalent to a declaration of persona non grata
in diplomatic relations. Perhaps Mr. Kearney could
explain the procedure whereby his Government had
been able to secure the almost instantaneous departure
of certain persons from United States territory. Methods
already used in practice might assist the Commission
to find a solution.

18. Mr. CASTREN said he approved of the text of
article 44 proposed by the Special Rapporteur.
19. On the other hand, he understood Mr. Kearney's
concern; the host State must be protected against serious
crimes committed by members of permanent missions.
Article 49 provided for consultations in case of difficul-
ties arising under article 44, but that might not be
sufficient. The Drafting Committee should therefore
examine Mr. Kearney's amendment very carefully and
try to find a formula which could be accepted by all or
the majority of the Commission.
20. He himself would like to propose a sub-amend-
ment to the amendment, to provide that, in the cases
contemplated by Mr. Kearney, the consultations required
under article 49 should be held first, and that the
measures indicated in Mr. Kearney's new paragraph 3
would only be taken if those consultations failed to
achieve any result.

21. Mr. CASTANEDA said that Mr. Kearney's
amendment dealt with an extremely serious problem
which the Commission should not try to solve in the
short time at its disposal before the Special Rapporteur
had to leave. He would therefore confine himself to a
provisional opinion.
22. In the first place, all matters connected with the
peaceful settlement of disputes between States were very
delicate; none of the United Nations organs which had
examined that problem had yet found a real solution.
When an international organization intervened in a
dispute, the situation became still more complicated.
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23. Mr. Kearney's amendment had the merit of
throwing the problem into relief and seeking to provide
a solution. It avoided simply giving the host State a right
of expulsion, while at the same time it would prevent the
host State from being left in a position in which it could
not act if a member of the permanent mission was guilty
of serious or repeated criminal offences.
24. Nevertheless, he supported Mr. Bedjaoui's view
that, though there was a danger of abuse, there was an
even greater danger of error on the part of the host
State. Also, although it was not expressly stated, it was
the international organization which, under the amend-
ment, would have to establish the facts and take a de-
cision, since it was the organization which had to make
the notification to the sending State. And what organ of
the international organization was required to act in
those circumstances? If it was an organ consisting of
States, that might be a sufficient guarantee; but if it was
the secretariat, many countries might not be willing to
entrust it with that role. Such a responsibility would be
too heavy for a secretariat.
25. An even more serious defect of Mr. Kearney's
amendment was that the State which had sent the in-
criminated representative was notconsulted; yet such con-
sultation was indispensable. Article 49, which provided
for consultations between the sending State, the host
State and the organization, regarding the application of
article 44, offered the best safeguards for all. It instituted
a new procedure which entailed not compulsory settle-
ment, but the obligation to hold consultations.
26. Perhaps it would be possible to combine the two
ideas—that contained in Mr. Kearney's amendment and
that in article 49—taking the consultations as the basic
means of settlement. If the consultations led to agree-
ment between the three parties concerning the facts of
which the representative was accused, the sending State
would recall him. It was hardly possible to set up
independent machinery by which the representative could
be expelled if the consultations failed.
27. Mr. YASSEEN stressed that the Commission's task
was to reconcile the interests of the sending State, the
host State and the organization. It was right and logical
that the vital and legitimate interests of the host State
should be protected, and that State could not be required
to retain in its territory a member of a permanent
mission who broke its laws.
28. For most of the articles, the Commission had
rightly taken the analogy with diplomatic relations as a
basis. That analogy also applied to the case dealt with
in article 44; the host State was no less injured if its
internal law was broken by a member of a permanent
mission to an international organization than if it was
broken by a member of a diplomatic mission. Moreover,
the abuse of privileges and immunities by a member of
a permanent mission was harmful not only to the
bilateral relations between two States, but also to the
organization itself, and that was even more serious.

29. Mr. Kearney's amendment had great merits. It
might be a good idea to appeal to the organization; such
an appeal would be like asking it to arbitrate or at least
to lend its good offices. But it was certainly not the

secretariat of the organization which could be charged
with such a grave responsibility in matters that were
often of a highly political nature. The solution might be
to make the competent organs of the organization
intervene, but the procedure to be adopted would depend
on the constitution or statute of the organization.
30. The problem required very thorough study and it
would be foolish to try to find a solution in the short
time remaining for the examination of sections III and
IV of the draft.
31. Mr. EUSTATHIADES said that the question was
very important; even if it could not take a final decision,
the Commission should at least give the Special Rap-
porteur some general guidance before he left.
32. With regard to paragraph 2, he shared Mr. Bed-
jaoui's doubts about the advisability of including the last
clause.
33. On the other hand, he was entirely in favour of
Mr. Kearney's amendment; the draft should, in any
event, contain a provision covering the case contem-
plated in that amendment. The fact that the Vienna
Convention on Diplomatic Relations was silent on the
subject did not prove much, for in bilateral relations
States always came to some arrangement in the end;
besides, the receiving State had declaration as persona
non grata as a last resort. A similar right could not be
accorded to the host State in respect of permanent
representatives to an international organization.
Mr. Kearney's amendment had the great advantage of
placing the sending State under a duty with regard to
the behaviour of its representatives. Its weakness lay
in the question of the determination of serious violations,
which would apparently be the responsibility of the host
State.
34. To remedy that weakness, the drafting of the
proposed new paragraph 3 might be amended so that the
machinery contemplated came into action when a person
enjoying immunity from criminal jurisdiction in the host
State "was implicated in activities which could constitue
serious violations of the laws or regulations of the host
State ". Even under a rule so formulated, however, the
starting point would always be a claim by the host State.
35. The matter did not concern only the sending State
and the host State; it also concerned the organization,
which could not keep suspect persons in its midst. Con-
sequently, it was natural to bring in the international
organization. But would the procedure for notification
by the organization be a purely administrative one or,
as various members appeared to think, would it entail
an inquiry by the organization? The solution might be
for the host State to put forward its request "after
consultation with the organization, if necessary", which
would be in accordance with the provisions of article 49
concerning compulsory consultations in certain cases, in
particular those relating to the application of article 44.
36. A final danger in Mr. Kearney's amendment had
been pointed out by several speakers: the question which
organ of the international organization would be
required to act. He did not think it was necessarily the
secretariat. That question would arise again when the
Commission took up article 49; it would then be neces-
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sary to define what was meant by the "organization".
The Commission should not, therefore, allow itself to be
held up by that difficulty at the present stage.
37. Mr. RAMANGASOAVINA said that he was
prepared to accept article 44, though he had a few
comments to make on the drafting, particularly on the
last phrase in paragraph 2, "or by special agreements in
force between the sending and the host State". Such
special agreements must be very rare.
38. It was perfectly natural that, after the rights of
members of permanent missions had been enumerated,
there should be a reminder that it was their duty to
respect the laws and regulations of the host State; it
should be made clear that, despite the privileges and
immunities they enjoyed, they were not above the law.
There had been cases in which members of permanent
missions had paid no heed to the laws and regulations
of the host State, and provisions should therefore be
included to deal with such situations, which were pre-
judicial to good relations between States.
39. If bilateral diplomacy had to be excluded, as
seemed to be the case, the answer was perhaps to be
sought in article 49, provided it was explained in the
commentary how the proposed system of tripartite con-
sultations would work. It was essential to avoid any
method of dealing with the problem that might in its
turn be open to abuse. Like other speakers, he would
like to see a system adopted whereby consultations
would take place between the host State, at its request,
the sending State and the organization concerned.

40. Mr. BARTOS said that the question was an
important one. It had come before the United Nations
General Assembly on a number of occasions, when the
United States had requested that certain members of a
delegation or certain United Nations staff members
should leave the country. The question of the freedom
enjoyed by members of a mission to an international
organization and staff members of the organization had
also arisen when an agreement had been concluded
between the United Nations and the United States con-
cerning nationals of countries with which the United
States was in armed conflict. It had been decided that
such persons would have to reside on the international
territory ceded to the United Nations; the United States
had not been given the right to ask the Secretary-
General to expel them from its territory.

41. Consideration should also be given to the case in
which diplomats were accredited both to a State and
to an international organization. Some held the view
that the duties attached to the two functions were
entirely different. A distinction should also be made
between a genuine crime and what might be merely
described as a criminal act. Again, where criminal law
was concerned, many countries distinguished between
administrative offences and criminal offences; but the
amendment also used the word "regulations", which
was contrary to the basic principle of modern compara-
tive criminal law and, in particular, to the United
Nations Covenants, which laid down the rule that there
could be no crime without a law—a crime could not
exist by virtue of administrative regulations.

42. There was also the question of notification of a
request by the host State to leave the territory and
of the organ of the international organization which was
required to make the notification. It would be difficult
to ask a mere administrative organ of the international
organization to do so, since that would give it the power
to decide whether or not there had been a serious
violation, and thus to act as judge in a dispute between
States, a function which the Charter reserved for a
particular organ of the United Nations.
43. The idea of Mr. Kearney's amendment was sound,
for it was quite legitimate to protect the host State,
which was often exposed to danger from people who
were protected by their diplomatic immunity. Indeed,
there was a tendency in modern international law to
consider that diplomatic privileges and immunities were
not granted in the interests of the person enjoying them,
but in the interests of the international community;
nevertheless, the 1961 Vienna Conference had been
reluctant to distinguish between purely personal
immunity and immunity that was essentially functional.
44. The idea should therefore be given practical form
through the adoption of a reasonable solution which
would make it possible to prevent members of permanent
missions from committing abuses that were harmful to
international relations and at the same time to protect
the interests of the parties concerned without running
the risk of involving international organizations. Perhaps
tripartite consultations might offer such a solution, but
the Commission would have to study that institution very
carefully.

45. Mr. RUDA said that, in the case dealt with in
Mr. Kearney's amendment, two interests were in conflict:
the need to maintain the privileges and immunities of
the diplomatic staff of permanent missions, and the
legitimate interest of the receiving State not to have
undesirable persons in its territory. It was difficult to
imagine an appropriate formula which would strike a
proper balance between those two interests.
46. As a basic principle, it could be laid down that,
in the event of serious or repeated violations of the
criminal laws or regulations of the host State, the
sending State should withdraw the diplomat concerned.
But there remained the question of the machinery by
which that result was to be obtained.
47. Of the three possible approaches, the first—to
leave the matter entirely in the hands of the host State—
was out of the question: it would give the host State
so much power that it could virtually annul the privi-
leges and immunities provided for in the convention for
the members of permanent missions. The second
approach—to leave it to the organization to ask the
sending State to withdraw the diplomat—would create
more problems than it solved, because it would be
extremely difficult to decide on which organ of the orga-
nization that responsibility fell. The third approach, the
one the Special Raporteur had in mind, was recourse
to the consultations prescribed in article 49, para-
graph 1 of which referred specifically to questions
arising out of the application of article 44.
48. Paragraph 2 of article 49 referred to "provisions
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concerning settlement of disputes contained in the pre-
sent articles" and implied that, if the consultations
failed to provide a solution, recourse should be had to
the general machinery for the settlement of disputes to
be established at the end of the convention. Though
perhaps more dramatic, the disputes which might arise
out of the application of article 44 were not essentially
different from any of the other disputes which might
arise out of the application of the convention, and it
was therefore appropriate that the same machinery
should apply to all of them. The time to solve the prob-
lem, therefore, was when the general machinery for the
settlement of disputes was being considered.

49. Sir Humphrey WALDOCK said there were only
two main points he wished to make. First, he fully
supported Mr. Bedjaoui's proposal concerning the last
phrase in paragraph 2 of article 44. It seemed incon-
ceivable that special agreements in force between the
sending and host States would really be such as to
affect the functions of permanent missions. There might
be special agreements arising out of the constituent ins-
truments of the organization on other subsequent agree-
ments binding upon the .members of the organization, but it
would not be appropriate to refer to special agreements
in force between the sending State and the host State.

50. The second was the main point arising out of
Mr. Kearney's proposal. It was his understanding that
during its consideration of the topic of relations
between States and international organizations at the
last session, the Commission had already had in mind
the possibility of solving the problem raised by
Mr. Kearney through consultation procedures, and it
was on that basis that the Special Rapporteur had pro-
ceeded. Consultation procedures should be the main
method of dealing with difficulties arising out of the
application of the convention.

51. The basic point underlying Mr. Kearney's proposal
would seem to be whether there should not be some
procedure of last resort to replace the normal persona
non grata procedure. There was a case for such a pro-
posal, since the host State would have no means of
applying a real sanction, such as declaring a person
persona non grata, in respect of persons attached to
permanent missions, nor would it be able to apply other
sanctions available in normal diplomatic relations when
a person's misbehaviour might be regarded by the host
State as rendering him no longer acceptable as a nego-
tiator, so that he could no longer usefully perform his
functions with the government to which he was accre-
dited.
52. Mention had been made of the possibility of abuses
on the part of the host State, but abuses on the part of
the members of permanent missions were equally pos-
sible. Nor were such abuses all of a kind that the host
State could be expected to tolerate; espionage and irregu-
lar political activities by members of a permanent mis-
sion were among those that came to mind. Some pro-
cedure along the lines suggested by Mr. Kearney might
be necessary as a last resort. The Commission might
have to decide whether the problem should be cover-
ed by strengthening the provisions of article 49 on

consultations, or whether it was necessary to provide for
some ultimate sanction in that article or in one related
to it.
53. He understood Mr. Kearney to be proposing a
procedure to be used only in the last resort, if the
consultation procedure failed; the normal procedure
would be for the host State to take up with the sending
State any question of the behaviour of one of the latter's
representatives, but the possibility could not be over-
looked that such consultations might fail, and the host
State might be obdurate in asking for the recall of the
representative. In such a case it would be useful to
have the possibility of referring the dispute formally
to a third party, within the organization: the Secre-
tary-General in the case of the United Nations and
some other similar official in the case of other interna-
tional organizations. The Commission should not,
however, become too much involved in details of the
procedure in each organization.
54. He was inclined to agree that it was too early to
reach a final conclusion on what was a very delicate
problem.
55. Mr. USTOR said that the issue raised by
Mr. Kearney was a valid one. He did not agree,
however, that if the problem was not settled in the
manner proposed, the convention would not be accept-
able to States that wished to become hosts to interna-
tional organizations. The convention would provide rules
which would be subordinate to agreements between any
international organization and a host State, and questions
of the kind raised by Mr. Kearney would best be settled
in such agreements.
56. A suitable formula for inclusion in the convention
could doubtless be found, but there was not sufficient
time available to study the matter properly. If he had
to make a choice at the present stage, he would opt for
the text of article 44 as it stood, for the reasons given
by Mr. Castafieda.
57. Mr. TABIBI said that, for the protection of their
own interests, it was essential that international orga-
nizations should not get involved in disputes between
host and sending States arising out of violations, or
alleged violations, of the laws of the host State by a
member of a permanent mission. Mr. Kearney's
amendment raised an important problem which should
be studied and for which a solution should be found.
But great care was needed because abuses might occur
on both sides.
58. Some international organizations had a century
or more of experience behind them and many cases
of abuse had arisen during their history. The Special
Rapporteur or the Secretariat should be authorized to
ask the international organizations what their experi-
ence in such cases had been and what methods they
had found most successful in dealing with them—con-
sultations or any other method. It would not be appro-
priate to suggest a solution until a careful study had
been made on those lines.
59. Mr. KEARNEY said he was grateful that all
members had recognized that a serious problem exist-
ed and that an attempt should be made to solve it.
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60. He wished to assure Mr. Ustor that what he
had intended to say was not that, unless the conven-
tion included an amendment on the lines he had
suggested, it would not be acceptable to host States,
but that unless some solution to the problem was found
host States would be reluctant to accept the convention.
He had never imagined that his amendment was final;
he had merely been trying to bring the various elements
of the problem to the Commission's notice.
61. He was also aware that his amendment was
linked to the consultation process and that, if such
an amendment was accepted, it would be necessary
to revise the consultation provisions of the convention.
Possibly the two components—the principle and the
machinery—were too telescoped in his amendment;
it might be best to deal with them separately: the
principle in article 44 and the machinery for applying
it in article 49 or 50. There appeared to be general
agreement on the principle that if a member of a
permanent mission seriously or repeatedly violated the
laws of the host State, there must be some method of
removing him from its territory.
62. He agreed that there might not be time to work
out the final language in the Commission, but he
hoped the question would be referred to the Drafting
Committee.
63. Mr. STAVROPOULOS (Legal Counsel) said
that Mr. Kearney's amendment made a valid point, but
did not have much chance of being accepted in its
present form.
64. The United Nations Secretariat attached great
importance to the retention or the strengthening of
article 49. The necessity for a consultation procedure
bringing in the organization was clearly illustrated by a
whole series of cases within his own experience with the
United Nations in New York, in which the Secretariat
had been able to smooth over difficulties that had arisen
between the police or other authorities of the host State
and diplomats stationed in the United States. It was
only reasonable, therefore, that the position of the orga-
nization should be strengthened. In the case of the
United Nations, the organization could only mean the
Secretary-General; otherwise, it would have to be the
General Assembly, and no one would think of bringing
a case concerning the behaviour of an individual diplo-
mat before the Assembly.
65. The duty of intervention was not a pleasant duty
for the Secretariat, but it was one which it had accepted
and had continually performed—so much so that it
might seem at times that the host State was almost
beginning to resent such "uncalled for interference".
The point was that the interference should be called
for in the convention, in other words, that a system
of consultations should be established which gave the
organization a say in such matters. He hoped, there-
fore, that the Commission would retain article 49
either as it stood or in a strengthened form.
66. The CHAIRMAN, speaking as a member of the
Commission, said that he supported article 44 as pro-
posed by the Special Rapporteur.
67. With regard to the last phrase in paragraph 2,

he was in agreement with Mr. Bedjaoui, but he would
remind the Commission, that, at the 1961 Vienna
Conference, that phrase and the words which preceded
it, "or by other rules of general international law",
had been included at the request of the Latin American
countries, which would have to be consulted if it were
proposed to delete the final phrase.
68. The procedure provided for in article 49 seemed
to him entirely satisfactory, and it was reasonable to
make it the responsibility of the organization to hold
tripartite consultations. He regretted that he was unable
to support Mr. Kearney's proposal to add a third para-
graph to article 44, because the article as at present
worded indirectly gave the organization power to
declare a member of a permanent mission persona
non grata.
69. Another most important point was notification:
the decision should not be made by some secondary
organ or by a director or secretary-general, but by
the highest organ. Mr. Kearney's idea was sound, but
the situation he envisaged seemed already to be
covered by article 49.

70. Mr. BARTOS said that a State, even though
it could adopt the course of declaring some one
persona non grata, could not exclude from its ter-
ritory a foreign diplomat accredited to an international
organization; it could only deprive him of the status
of a diplomat accredited to the host State. And yet,
if the headquarters of the organization was on the
State's territory, it might be considered that the State
was being deprived of a right which it enjoyed vis-a-vis
the representative of another State, since it could not
compel him to leave its territory. He (Mr. Bartos) had
himself raised that question at the Vienna Conference,
but the majority had refused to settle it, because they
considered the interests of the international organiza-
tion more important than those of the host State.
71. Mr. EL-ERIAN (Special Rapporteur) said there
was general agreement that there must be an article
laying down the duty of members of permanent mis-
sions to respect the laws and regulations of the host
State. Such an article must strike the necessary balance
between their enjoyment of privileges and immunities
and their duty to respect the laws of the host State.
It should make it clear that, while in many respects
they were immune from the jurisdiction of the host
State, they were subject to its laws; that situation
became clear in the event of a waiver of immunity,
which set in motion the practical enforcement of the
laws.
72. Mr. Bedjaoui had proposed, and a number of
members had supported, the deletion of the clause "or by
special agreements in force between the sending and the
host State" at the end of paragraph 2, on the ground that
it was more appropriate to bilateral relations. That
phrase, as the Chairman had pointed out, had been
included in the Vienna Convention on Diplomatic
Relations to accommodate a group of States which
had special agreements on the matter dealt with in the
paragraph.
73. Sir Humphrey Waldock had pointed out that it
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was appropriate to refer to such agreements if they
related to international organizations, but not other-
wise, since that would inject an element of bilateral
diplomacy into the economy of the article. The Drafting
Committee should accordingly decide whether to delete
the whole clause, inasmuch as it was covered by one
of the general provisions at the beginning of the draft
articles, or to retain the reference to special agree-
ments, but delete the words "between the sending and
the host State".
74. He sympathized with Mr. Kearney's amendment,
which raised the universally recognized problem
resulting from the absence of the "persona non grata"
procedure in respect of members of permanent mis-
sions. The amendment, as Sir Humphrey Waldock had
pointed out, was designed to replace that institution
in extreme cases in which there had been serious or
repeated violations of the laws of the host country.
But while members agreed with the idea underlying
the amendment, they recognized the difficulty of draft-
ing a satisfactory text.
75. The general view was that the question should
be taken up in connexion with article 49, and sugges-
tions had been made for strengthening that article.
Article 49 envisaged consultations between the sending
and host States and the organization on all the every-
day, practical questions that might arise between them.
Since that was the case, the reference to the "organiza-
tion" could only mean the secretary-general or prin-
cipal executive official, as indeed was expressly stated
in paragraph (4) of the commentary on the article.
Only the secretary-general could conduct the sort of
unobtrusive diplomacy which was necessary if the
organization was to play its role of liaison between the
host State and the sending State in dealing with prac-
tical matters which did not amount to a formal dispute.

76. Paragraph 2 of article 49 was a saving clause
under which, if the consultations were unsuccessful,
whatever other machinery was established for the settle-
ment of formal dispute's could be applied. The article
as a whole was intended to overcome the practical
difficulties which arose in multilateral diplomacy as a
result of the absence of institutions which existed in
bilateral diplomacy.
77. He suggested that article 44 be referred to the
Drafting Committee, which should also consider the
question raised by Mr. Kearney, namely, whether the
principle and the machinery envisaged in his amend-
ment might not be dealt with separately—the prin-
ciple in article 44 and the machinery in article 49.
78. The CHAIRMAN suggested that article 44,
with Mr. Kearney's amendment, be referred to the
Drafting Committee on the terms indicated by the
Special Rapporteur.

It was so agreed*

The meeting rose at 6 p.m.
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Relations between States
and international organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

ARTICLE

1.

45

Article

Professional
45
activity

The permanent representative and the members of the diplo-
matic staff of the permanent mission shall not practice for
personal profit any professional or commercial activity in the
host State.

2. The CHAIRMAN invited the Commission to con-
sider article 45 in the Special Rapporteur's fourth
report (A/CN.4/218/Add.l). There being no com-
ments, he suggested that the article be referred to the
Drafting Committee.

// was so agreed.1

ARTICLE 46

3. Article 46

Modes of termination

5 For resumption of the discussion, see 1024th meeting,
para. 1.

The function of a permanent representative or a member of
the diplomatic staff of the permanent mission comes to an
end, inter alia:

(a) On notification by the sending State that the function
of the permanent representative or the member of the diplo-
matic staff of the permanent mission has come to an end;

(b) If the membership of the sending State in the inter-
national organization concerned is terminated or suspended or
if the activities of the sending State in that organization are
suspended.

4. Mr. EL-ERIAN (Special Rapporteur) said that
sub-paragraph (b) dealt with three cases in which the
function of a permanent mission ended as a result of
developments relating to the sending State's member-
ship in the organization. The first was the case of

1 For resumption of the discussion, see 1025th meeting,
para. 1.
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termination or withdrawal, for which provision was
made in the constituent instruments of many organiza-
tions. The second was the case of suspension of
membership, which was usually also regulated in
constituent instruments. The third was the case of sus-
pension by the sending State of its activities in the orga-
nization, by unilateral decision of that State. As he had
explained in paragraph (2) of the commentary, the
third case had been suggested by the example of Indo-
nesia between 1 January 1965 and 28 September 1966.
The action taken by Indonesia at that time, and the
closure of its mission in New York, had been inter-
preted not as a withdrawal from membership of the
United Nations but as a suspension of co-operation.
5. No provision was made in article 46 for the possi-
bility that the government of the host State might
require a person enjoying privileges and immunities to
leave its territory. As he had pointed out in para-
graph (4) of the commentary, the only convention which
contained any such provision was the Convention on
the Privileges and Immunities of the Specialized Agen-
cies.2 There was no corresponding provision in the
Convention on the Privileges and Immunities of the
United Nations or in any of the host agreements. More-
over, the replies of the legal advisers of the specialized
agencies showed that there had never been a case in
which the relevant provision of the Convention on the
Privileges and Immunities of the Specialized Agencies
had been applied. No request for the recall of a per-
manent representative or a member of a permanent
mission had ever been made under that article.
6. The CHAIRMAN, speaking as a member of the
Commission, said he thought it would be better to
refer to "the permanent representative" instead of "a
permanent representative" at the beginning of the first
sentence. It had been justifiable to refer, in the
Vienna Convention, to the functions of "a diplomatic
agent", because of the number of such agents, but that
did not apply to permanent representatives.
7. In the first line of sub-paragraph (a), the words "to
the organization" should be added after the words
"the sending State" in order to reproduce, mutatis
mutandis, the corresponding article of the Vienna Con-
vention.3

8. The. provision in sub-paragraph (b) did not seem
justified, for even if the sending State ceased temporarily
to be a member of the organization or if its activities in
the organization were suspended, it might nonetheless
retain a permanent representative to the organiza-
tion. Also, the words "the international organization
concerned" should be replaced by the words "the
organization".
9. Mr. YASSEEN said he shared the Chairman's
opinion on sub-paragraph (Z>). So long as a State had
not really withdrawn from the organization, or even if it
had withdrawn temporarily, the situation called for a
special solution in each case.

10. Sir Humphrey WALDOCK also thought it was too

2 United Nations, Treaty Series, vol. 33, p. 278, section 25.
3 Op. cit., vol. 500, p. 122, article 43.

rigid to lay down that the function of a permanent
representative, or of a member of a permanent mission,
ended automatically when the activities of the sending
State in the organization were merely suspended by the
unilateral action of that State. It would be unfortunate
if the permanent representative were to be regarded as
having ceased to act in that capacity precisely at a time
when diplomatic attempts to resolve the situation would
probably be made.
11. The case in which the membership of the sending
State was suspended by a formal decision of the orga-
nization was admittedly rather different; for it could
then be said to be logical that the functions of the per-
manent representative, as such, should come to an end.
Even then, however, he was not altogether sure that it
should be a strict rule that the permanent representative
must leave the host State within a reasonable time. As
in the case of a rupture of diplomatic relations, there
might well be advantage in some form of link being
maintained between the organization and the State con-
cerned. The permanent representative might thus remain
in the country, though not in his former capacity.
12. Mr. KEARNEY said that some of the difficulties
which had arisen were perhaps due to the fact that
article 46 attempted to regulate two rather different
matters: the first was the determination of the moment
at which the function of a permanent representative, or
of a member of the permanent mission, came to an
end; the second was the corollary that the person con-
cerned must leave the territory of the host State or that
his privileges and immunities would cease. It would
perhaps be advisable to deal expressly with the second
point elsewhere.
13. With regard to the case of suspension of the
activities of the sending State in the organization, it
would be anomalous for a whole permanent mission,
which had become totally inactive, to remain in the host
State and enjoy full privileges and immunities. It would
be difficult to justify extending those privileges and
immunities for an indefinite period.
14. Mr. EUSTATHIADES said he agreed with the
Chairman, Mr. Yasseen and Sir Humphrey Waldock
that it was not advisable to state in the article that the
functions of a permanent representative came to an
end "if the activities of the sending State in that orga-
nization are suspended". Even when it was the sending
State which decided of its own volition to suspend its
activities, as Indonesia had done, that might mean that
it ceased to co-operate with the organization, but not
that it withdrew its permanent representative.
15. On that point, there was a certain interdepen-
dence between sub-paragraph (b) and sub-paragraph (a).
If the State suspending activities decided at the same
time to terminate functions of its permanent representa-
tive, it would notify the organization accordingly, as
laid down in sub-paragraph (a). But perhaps the case
of temporary cessation of membership should also be
provided for. If the words "comes to an end, inter alia"
in the introductory phrase were replaced by the words
"may come to an end, inter alia", all the possible cases
would be covered and in sub-paragraph (b) there would
be no need to mention temporary voluntary withdrawal
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from the organization or to make a distinction between
suspension of activities decided on by the sending State
and suspension decided on by the organization.
16. If the solution he suggested was not adopted, it
would not be appropriate to include the phrase "or if
the activities of the sending State in that organization
are suspended" in sub-paragraph (b).
17. Mr. EL-ERIAN (Special Rapporteur) said that in
the case of a formal decision by an organization expelling
a member, it was difficult to imagine that the permanent
representative would be allowed to continue to act in
any capacity.
18. He had not been convinced by the doubts
expressed by some members concerning the inclusion of
a reference to suspension by the sending State of its
activities in the organization. The case was admittedly a
very special one, but since it had occurred in practice,
there was a good reason for covering it in article 46.
19. The problem of Indonesia had been solved prag-
matically by the United Nations. His conclusion was
that the Drafting Committee should endeavour to
separate suspension of activities from the other cases
covered by article 46, since the consequences were not
the same. Another solution would be to explain in the
commentary that in the special case of suspension of
the sending State's activities in the organization, decided
by the sending State itself, the function of the perma-
nent representative could come to an end; the situation
was different from termination of membership, when
the function necessarily came to an end.

20. The CHAIRMAN suggested that article 46 be
referred to the Drafting Committee.

It was so agreed.4

ARTICLE 47

21. Article 47

Facilities for departure

The host State must, even in the case of armed conflict,
grant facilities in order to enable persons enjoying privileges
and immunities, other than nationals of the host State, and
members of the families of such persons irrespective of their
nationality, to leave at the earliest possible moment. It must,
in particular, in case of need, place at their disposal the
necessary means of transport for themselves and their property.

22. The CHAIRMAN suggested that, as there were
no comments, article 47 be referred to the Drafting
Committee.

It was so agreed.*

ARTICLE 48

23. Article 48

Protection of premises and archives

1. When the functions of a permanent mission come to
an end, the host State must, even in the case of armed conflict,

respect and protect the premises as well as the property and
archives of the permanent mission. The sending State must
withdraw that property and those archives within a reasonable
time.

2. The host State is required to grant the sending State,
even in the case of armed conflict, facilities for removing the
archives of the permanent mission from the territory of the
host State.

24. The CHAIRMAN suggested that, as there were
no comments, article 48 be referred to the Drafting
Committee.

It was so agreed*

Article 49

ARTICLE 49

25.
Consultations between the sending State, the host State

and the organization

1. Consultations shall be held between the sending State,
the host State and the organization on any question arising out
of the application of the present articles. Such consultations
shall in particular be held as regards the application of articles
10, 16, 43, 44, 45 and 46.

2. The preceding paragraph is without prejudice to provi-
sions concerning settlement of disputes contained in the present
articles or other international agreements in force between
States or between States and international organizations or
to any relevant rules of the organization.

26. Mr. EL-ERIAN (Special Rapporteur) said that
the question of consultations between the sending State,
the host State and the organization had already been
discussed by the Commission when considering
article 44 and Mr. Kearney's amendment to it7 at the
last two meetings.
27. The last sentence of paragraph 1 made specific
reference to a number of articles which were particu-
larly relevant. Paragraph 1 was intended to deal with
everyday difficulties in the application of such articles
as article 16, on the size of the permanent mission, and
article 44, on the obligation to respect the laws and
regulations of the host State. It was not intended to
deal with formal disputes on the application or inter-
pretation of the draft articles. For such disputes, other
means of settlement should be provided, possibly in
the final clauses of the present draft, or should be
worked out on an ad hoc basis for particular disputes.
28. The saving clause in paragraph 2 accordingly stipu-
lated that paragraph (1) was without prejudice to
any provisions concerning settlement of disputes which
were contained in the draft articles, or which might
be applicable under other international agreements in
force or under any relevant rules of the organization.
On that last point, it was explained in paragraph (7)
of the commentary that the expression "relevant rules"
was broad enough to cover constituent instruments,
resolutions and the practice of the organization.
29. During the discussion on article 44, it had been

4 For resumption of the discussion, see 1025th meeting,
para. 4.

5 For resumption of the discussion, see 1026th meeting,
para. 1.

6 For resumption of the discussion, see 1026th meeting,
para. 1.

7 See 997th meeting, para. 71.
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asked which was the appropriate organ of the organiza-
tion to participate in the consultations. As indicated in
paragraph (4) of the commentary, that organ could only
be the principal executive official of the organization,
namely, its secretary-general or director-general, as the
case might be. The delicate questions which would
form the subject of such consultations could be more
suitably handled by the quiet diplomacy of a principal
executive official than in general discussion by a delibe-
rative body of the organization.
30. It was not uncommon for an international agree-
ment to make provision for obligatory consultations and
he had given some information on the subject in para-
graph (5) of the commentary.
31. Mr. TAMMES said that the Special Rapporteur
had made a distinction between difficulties of a practical
character and more formal disputes on the application
or interpretation of the draft articles. The former cate-
gory would include disputes arising from provisions of
the draft in respect of which abuses were possible. Such
provisions could only be interpreted in a precise manner
in the light of concrete situations; it was not possible
to give interpretation in abstracto for such elastic notions
as the size of a mission, non-discrimination, professional
activity and interference in internal affairs.
32. The latter category would cover the more precise
legal rules embodied in the draft. Any dispute relating
to the application or interpretation of those rules would
be subject to the regular procedure for the settlement
of disputes. The discussion had shown that article 46,
on modes of termination, embodied one of those pre-
cise legal rules and he was accordingly a little surprised
to see it included in the list of articles that were parti-
cularly relevant for the purposes of paragraph 1 of
article 49.
33. The provisions of article 44, which was also inclu-
ded in that list, appeared to belong to both categories,
since they could lead not only to practical difficulties,
but also to disputes of a more formal nature. The discus-
sion at the previous meeting on Mr. Kearney's proposal
to insert a new paragraph 3 in article 44 pointed in
that direction. He therefore suggested that the list of
articles be deleted from paragraph 1, especially as it
was not intended to be exhaustive.
34. In international practice, it was customary to
make provision for negotiations as a first stage in the
process of settling a dispute. That stage of quiet diplo-
macy would, in the case of practical difficulties covered
by article 49, be represented by the consultations pro-
cedure that article laid down. Only if the negotiations
failed would the dispute be dealt with by one of the
more formal modes of settlement.
35. Mr. KEARNEY said that the Convention on the
Law of Treaties signed at Vienna on 23 May 1969
would probably come into effect before any future con-
vention on the subject of permanent missions. Thus if
a dispute arose between the host State and a sending
State over the application of any of the provisions of
the articles of the present draft, one of the parties would
probably charge the other with a material breach of
those articles and that charge would bring into play

the provisions of the Vienna Convention on the Law of
Treaties.
36. Unfortunately, those provisions would exclude the
international organization from any formal proceedings
taken under the Vienna Convention. That was an unde-
sirable result because a dispute of that kind would be
very much the concern of the organization. The Com-
mission should in due course consider that problem
carefully, so as to ensure that the draft on permanent
missions was complete in regard to consultations and
other procedures for the settlement of disputes.
37. Sir Humphrey WALDOCK said that there ap-
peared to be general agreement that the Special Rappor-
teur and the Drafting Committee should endeavour
to strengthen or improve the provisions of article 49
in the light of the discussion on article 44 at the two
previous meetings.
38. It would be a mistake to single out certain articles
for special mention in paragraph 1 of article 49. There
was no reason, for example, why other articles, such
as article 48, on the protection of premises and archives,
should not also be mentioned; modern experience in
diplomatic relations had shown that differences might
well arise in regard to the host State's duty to protect
the premises and archives of a mission. It was clearly
desirable, therefore, that the consultation procedure
should be made applicable to many articles other than
those mentioned in the present text of paragraph 1.
39. The CHAIRMAN, speaking as a member of the
Commission, said he fully supported the principle on
which article 49 was based. The Drafting Committee
should, however, find more felicitous wording for the
phrase "on any question arising out of the application
of the present articles", for some of the articles, arti-
cle 10 in particular, did not concern the host State at
all. Moreover, it would be better not to refer to specific
articles.
40. In the first sentence of paragraph 1, the words.
"doivent avoir lieu" in the French version should be
replaced by the words "auront lieu"; and it should be
specified that the consultations would be held at the
request of one of the parties concerned.
41. Mr. EUSTATHIADES said that an article on con-
sultations should be included in the draft, but he could
not approve of the wording proposed for article 49.
It should merely be stated that consultations were desir-
able and could be held in certain circumstances. It was
not enough to mention in the commentary that the
consultations would not necessarily be tripartite; it
should be made clear in the article itself who would be
parties to them, depending on the circumstances.
42. Then, although the commentary provided some
explanations concerning the settlement of disputes, it
should be specified in the article what kind of practical
difficulties were contemplated. On the other hand, na
specific reference should be made in it to certain articles
whose application might necessitate consultations.
43. It was undesirable to mention, as in paragraph (7)
of the commentary, the practice prevailing in the orga-
nization among the sources of the "relevant rules'*
referred to in paragraph 2 of the article, since if tries
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practice did not include consultations, article 49 would
not be applicable.
44. He also doubted whether it was wise to state in
paragraph 1 that consultations "shall be held", since
that made them obligatory. Consultations should only
be held if they were necessary.
45. Mr. USTOR said he supported the idea contained
in article 49 and on the whole was satisfied with the
drafting of the article.
46. With regard to the commentary, however, less
rigid language should be used in paragraph (4). It was
going too far to say that the term 'organization' "must
be understood to refer to the principal executive official"
of the organization, or that "practical considerations
make it necessary that the consultations envisaged in
article 49 be conducted" with that official. In most
cases, a secretariat official would in fact be responsible
for carrying out the consultations, but it would not be
correct to lay down a rigid rule to that effect. One could
well imagine cases in which a small group of represen-
tatives might be the more appropriate body to conduct
the consultations.

47. Sir Humphrey WALDOCK said it was important
to retain an obligatory element in article 49. The whole
point of the article was to specify that there was an
obligation to carry out consultations.
48. To speak of "any question arising out of the appli-
cation of the present articles" was perhaps too broad.
The real intention was to deal only with questions which
could not be settled between the host State and the
other State concerned. The difficulty mentioned by
Mr. Eustathiades could probably be overcome by a
change in the wording of the article.

49. Mr. NAGENDRA SINGH said that the discussion
on article 49 had brought out four points. First, there
appeared to be a distinct need for an article of that
kind, which would provide for appropriate consultation
machinery. Second, as Sir Humphrey Waldock had
urged, the article should be mandatory. Third, as other
speakers had also pointed out, it would be better to
omit any reference to specific articles in paragraph 1.
Fourth, the article should be so worded as to permit
both bipartite and tripartite consultations.
50. Mr. TSURUOKA said that article 49 was very
useful, if not indispensable, in particular for the settle-
ment of disputes arising between a sending State and
a host State between which there were no direct diplo-
matic relations; in all other cases, matters were gene-
rally settled in the respective capitals through the usual
channels. The Drafting Committee should bear that
consideration in mind.

51. Mr. CASTANEDA said be agreed with Sir Hum-
phrey Waldock that the compulsory nature of the con-
sultations should be maintained. With regard to the
term "any question", it was in the sense of "difficulty"
that it should be interpreted, not in the sense of "sub-
ject", which was much too broad. The Drafting Com-
mittee would have to find a more suitable term.
52. He agreed with other members that it would be
well to specify that the consultations would be held

at the request of one of the parties concerned and that
it was not necessary to mention certain specific articles
whose application could necessitate consultations.

53. Mr. EL-ERIAN (Special Rapporteur) said that
Mr. Tammes, supported by a majority of the Commis-
sion, had questioned the need to include in article 49 an
express reference to particular articles. That reference
had been included in an attempt to fill a gap in the draft
caused by the absence of the remedies which were
available to a receiving State in bilateral diplomacy. He
had considered that article 49 should not be too restric-
tive and that, though drafted in a general way, it should
place special emphasis on those articles under which
the host State was deprived of the customary remedies.
54. With regard to the word "question" in para-
graph 1, he had considered a number of other terms,
such as "dispute", "difference", "situation" and "prob-
lem"; but he had thought that the words "dispute"
and "difference" were more appropriate to articles con-
cerning the settlement of disputes in the final clauses of
treaties, and he had hesitated to use the word "prob-
lem" because he did not think it was really a legal
term. With some reluctance, therefore, he had decided
to use the word "question" in order to indicate the kind
of practical situation which he expected to be the
subject of consultations.
55. Mr. Eustathiades had expressed doubts as to
whether a practice necessarily prevailed in organiza-
tions with respect to consultations and whether the lack
of such practice might not mean that there would be
no consultations. He (the Special Rapporteur) was con-
fident that there would be consultations in any case,
but the article was designed to safeguard any practice
which might already exist. The replies so far received
from specialized agencies seemed to indicate that no
such practice existed, but he hoped to elicit more pre-
cise information in the future.
56. The Chairman had criticized the reference to the
sending State, the host State and the organization as
being too general and had pointed out that the draft
contained some articles which did not concern the host
State. He (the Special Rapporteur) had never been
entirely satisfied with that wording and would endeavour,
in collaboration with the Drafting Committee, to find
some formula which would cover as wide a range of
situations as possible.
57. He agreed with Mr. Ustor that paragraph (4) of
the commentary was too rigid, particularly the use of
the word "must" in the first sentence, and he would
try to find a less absolute wording.
58. He noted that a majority of the Commission was
in favour of making the consultations obligatory, and
that the Chairman had suggested that the words "doi-
vent avoir lieu" in the French text should be replaced
by the words "auront lieu". Mr. Eustathiades had
suggested that it be made clear in the article who would
be parties to the consultations, depending on the circum-
stances. He had also questioned whether the consulta-
tions should be obligatory and had expressed a prefer-
ence for a more general provision. He (the Special
Rapporteur) had understood it to be the Commission's
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desire that obligatory consultations should be provided
for, and he had referred to a number of examples of
such provisions in his commentary. In his opinion,
even if such provisions were not accompanied by any
definite sanctions, they were valuable in themselves
inasmuch as they tended to set in motion a process of
quiet diplomacy and in that way to ensure a certain
"cooling-off" period when disputes arose.
59. The CHAIRMAN suggested that article 49,
together with the amendment by Mr. Kearney, be
referred to the Drafting Committee.

It was so agreed*

60. The CHAIRMAN said that the Commission had
concluded its examination of the draft articles on per-
manent missions to international organizations con-
tained in the Special Rapporteur's fourth report (A/
CN.4/218 and Add.l) and it only remained for him to
congratulate Mr. El-Erian on his excellent work.
61. Mr. TABIBI, speaking also on behalf of
Mr. Ruda, expressed his deep appreciation to the Spe-
cial Rapporteur for his successful accomplishment of
a very difficult task. He suggested that Mr. El-Erian's
fourth report on relations between States and inter-
national organizations be submitted to Member States in
time for their comments to be taken into consideration
at the Commission's second reading of the draft articles.
62. Mr. EL-ERIAN (Special Rapporteur) expressed
his appreciation of the sympathy and consideration with
which the Commission had received his report.

Co-operation with other Bodies

(A/CN.4/215 and A/CN.4/217)
[Item 5 of the agenda]

STATEMENT BY THE OBSERVER FOR THE INTER-
AMERICAN JURIDICAL COMMITTEE

63. The Chairman invited the observer for the Inter-
American Juridical Committee to address the Commis-
sion.

64. Mr. CAICEDO CASTILLA (Observer for the
Inter-American Juridical Committee) said that the pre-
vious year the Inter-American Juridical Committee had
been honoured by the attendance of Mr. Ruda, as
observer for the International Law Commission, at a
number of its meetings and had adopted the following
resolution.
65. "The Inter-American Juridical Committee,

"Considering:
"That for some years the Committee has main-

tained co-operative relations with the International
Law Commission of the United Nations,

"That the International Law Commission has
carried out, and is carrying out, work of the highest

8 For resumption of the discussion, see 1027th meeting,
para. 31.

importance on the codification and progressive deve-
lopment of international law,

"That the International Law Commission has sent
Ambassador Jose Maria Ruda to attend the meetings
of the Committee this year as an observer,

"That Mr. Ruda, who is at present Chairman of
the International Law Commission, is a distinguished
figure in Latin America and holds the important
diplomatic post of Head of the Delegation of the
Argentine Republic to the United Nations in New
York,

"Resolves
" 1 . To express its pleasure at receiving an obser-

ver from the International Law Commission;
"2. To record its gratification that this observer

should be the Chairman of the Commission and an
eminent Latin American jurist;

" 3 . To reaffirm its intention to maintain close
co-operative relations with the International Law
Commission;

"4. To transmit this resolution to the Secretary
of the International Law Commission."

66. Mr. Ruda had given an account of the activities
of the Committee in 1968 in his report (A/CN.4/215),
in which he summarized the discussions on the items
of substance dealt with by the Committee, namely: har-
monization of the legislation of the Latin-American
countries on companies, including the problem of inter-
national companies; an inter-American convention on
reciprocal recognition of companies and juridical per-
sons; a uniform law for Latin America on commercial
documents; and the rules of private international law
applicable to the above matters.
67. Questions of a private and commercial character
had been given priority because they were directly
related to the economic integration of the Latin Ameri-
can countries, which was one of the new goals of the
Organization of American States. The Inter-American
Juridical Committee had been entrusted with the study
of the legal aspects of economic integration—an
arduous task, but one that would be well rewarded if
institutions could be established which would work for
the progress of the nations of Latin America and enable
them to achieve their full development.
68. Another task mentioned by Mr. Ruda was the pre-
paration of the preliminary draft of the Committee's
Statutes, which would be found annexed to his report.
The draft prescribed how the Committee would function
once the Protocol of Buenos Aires amending the Char-
ter of the Organization of American States entered into
force and the Committee became the principal juridical
organ of the OAS. In order to enter into force, the
Protocol required ratification by fourteen American
States; thirteen States had already ratified it, and there
appeared to be an agreement between Governments that
the ratifications still lacking would be made at the end
of 1969, so that the new Charter could enter into force
in 1970, in order to avoid the serious problem which
would arise if fourteen countries should ratify it and
seven should fail to do so.
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69. During the present year, the Committee would
also study the important problem of improving the inter-
American system for the peaceful settlement of disputes.
The Pact of Bogota9 laid down procedures for the
pacific settlement of any disputes which might arise
between the American States, including good offices
and mediation, procedures for investigation, conciliation
and arbitration, and recourse to the International Court
of Justice. Its efficacy had, however, been reduced by
the fact that there was still a minority of States which
were reluctant to be bound by the Pact, so that in
practice any dispute which might arise with them would
not be settled—a misfortune which had, in fact, already
occurred.

70. The Committee would also consider the problem
of the juridical status of so-called "foreign guerillas"
—persons who participated in revolutionary movements
and guerilla activities in foreign countries jointly with
local revolutionaries. Because such activities had given
rise to differences between various Latin-American
countries with respect to extradition, the rules governing
political asylum, the question whether guerillas should
be considered as political offenders or criminals and the
question whether they should be interned in the country
of asylum or returned to their country of origin, the
Council of the Organization of American States had
asked the Committee to make a study of those prob-
lems with a view to determining whether regulations,
a convention or a protocol on the subject could be
drawn up. The Government of Mexico had taken the
view that the question was one which should not be
subject to international regulation, but should be left
to the domestic legislation of each country concerned.
71. The Committee was also concerned with the ques-
tion of State responsibility, a topic on the present
agenda of the Commission. In his recent report (A/
CN.4/217), Mr. Ago, the Special Rapporteur, referred
to the report adopted by the Committee in 1961, entitled
"Contribution of the American Continent to the prin-
ciples of international law that govern the responsibility
of the State". In that report, the Committee had laid
down ten principles which expressed Latin American
law on the subject and which stated that intervention
in the internal or external affairs of a State was not
admissible as a sanction for enforcing the responsibility
of that State. It had then laid down the principle of
complete equality between nationals and aliens, by
affirming that a State is not responsible for acts or
omissions relating to aliens, except in the same cases
and on the same conditions as are specified in its own
legislation for its own nationals.
72. The same principles also established a restrictive
concept of the denial of justice, according to which no
denial of justice existed when aliens had exhausted their
remedies before the local courts competent in the
matter. Principle VIII, for example, stated: "(b) The
State has fulfilled its international duty when the judicial
authority hands down its decision, even if the latter
declares that the petition, action or appeal lodged by
the alien is inadmissible, (c) The State has no inter-

9 United Nations, Treaty Series, vol. 30, p. 84.

national responsibility for a judicial settlement if that
settlement is unsatisfactory for the claimant".
73. In discussing the topic of State responsibility, he
hoped that the Commission would take the Latin-Ameri-
can position into account as a new element which had
introduced a change in the previously accepted rules of
international law. In its report, the Committee had
said: "This American contribution has changed the
ideas previously held in international law. This Ameri-
can contribution has substantially altered specific
situations, as may be seen by referring to any of these
principles, for example, the Drago Doctrine, and asking
whether the events which gave rise to it have recurred
in recent years. The negative reply to this question
bears witness to the effectiveness of the doctrine with
particular eloquence and shows that it has become a
part of the universal concert of nations".
74. The Committee had then gone on to add: "What
is happening is that international law is not immutable,
it is evolving and should continue to evolve.. . . When
new States appear, as they have on the American con-
tinent, different doctrines and different concepts of law
must emerge, which establish themselves in the course
of time by the force of their justice. The Latin-
American countries, which today number more than
200 million inhabitants and have reached a high level
of civilization, have pointed out norms which should be
incorporated in universal law. For international law is
changed or is created as a result of the law of necessity
or the law of conservation; there are needs of nations
which call for new norms if they are to be satisfied, or
else such norms must emerge in order to maintain the
principles which are essential for the functioning of a
nation or an international community".
75. In closing, he wished to express his satisfaction at
the successful conclusion of the United Nations Con-
ference on the Law of Treaties in Vienna. The adoption
of the Vienna Convention on the Law of Treaties
marked the culmination of an outstanding effort in the
codification of international law on the part of the Com-
mission as a whole, and of certain of its members in
particular. He was proud of the fact that, among the
first thirty-two signatories of the Vienna Convention,
there had been sixteen Latin American States.
76. The CHAIRMAN, after thanking Mr. Caicedo
Castilla for his very interesting statement and for his
kind remarks about the Commission and its members,
asked him to convey the Commission's thanks to the
Inter-American Juridical Committee for the flattering
resolution it had adopted at its last session concerning
the International Law Commission. On behalf of the
Commission, he expressed the hope that the co-opera-
tive relationship established between the Commission
and the Inter-American Juridical Committee would
endure.

77. Mr. CASTANEDA thanked Mr. Caicedo Castilla
for his very constructive and interesting statement,
which pointed out the need for further close relations
between the Commission and the Inter-American Juri-
dical Committee. The subject of consultations in par-
ticular, which the Commission had been discussing at
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that same meeting, was one on which the Latin Ameri-
can countries had made an important contribution to
the development of international law. The Latin
American continent had also made original and impor-
tant contributions to the study of the topic of State
responsibility, which was also on the Commission's
agenda for the present session. He hoped that co-opera-
tion between the Commission and the Committee would
continue, not only in respect of those topics on which
their views were identical, but also in respect of those
on which they started from different viewpoints, as
exemplified by the fresh efforts being made in Latin
America to develop an appropriate legal system for its
economic integration.
78. Mr. KEARNEY thanked Mr. Caicedo Castilla
for his very interesting report and said that his country,
which was a member of the Inter-American Juridical
Committee although not a Latin American State, was
participating actively in that Committee's work and
regarded it as a great world forum for the develop-
ment of international law.

79. Mr. TABIBI said that the Asian region also had a
deep respect for the work of the Inter-American Juri-
dical Committee. He himself had been particularly
impressed by the solidarity of the Latin American
countries with the countries of Africa and Asia when
they had been among the first signatories of the Vienna
Convention on the Law of Treaties.
80. Mr. USTOR and Mr. EL-ERIAN
Mr. Caicedo Castilla for his statement.

The meeting rose at 1.5 p.m.
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Mr. Castren, Mr. Eustathiades, Mr. Ignacio-Pinto,
Mr. Kearney, Mr. Rosenne, Mr. Ruda, Mr. Tabibi,
Mr. Tammes, Mr. Tsuruoka, Mr. Ustor, Mr. Yasseen.

Fifth Seminar on International Law

1. The CHAIRMAN welcomed the participants in the
fifth Seminar on International Law and invited its
Director to address the Commission.
2. Mr. RATON (Director of the Seminar on Interna-
tional Law) said that a determined effort had been made
to improve the geographical distribution of participants
in the Seminar. Out of 23 participants, 13 were from
developing countries, thanks to the generosity of several
States and to the co-operation of UNITAR, which had
financed the granting of fellowships. He wished to thank

those members of the International Law Commission
who had agreed to address the participants and without
whose collaboration the Seminar could not take place.
3. The CHAIRMAN thanked Mr. Raton on behalf
of the Commission and congratulated him on his
continued efforts to ensure the success of the Seminar
ever since its inception.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216)
[Item 2 (b) of the agenda]

4. The CHAIRMAN invited Mr. Bedjaoui, the Special
Rapporteur, to introduce his second report on succes-
sion of States in respect of matters other than treaties
(A/CN.4/216).
5. Mr. BEDJAOUI (Special Rapporteur) said that at
its previous session the Commission had decided to
begin by examining the economic and financial aspects
of the succession of States. He had decided to start
with acquired rights, so as to clarify without delay a
confused problem which he thought was of capital
importance. He did not wish to dwell on the decisive
importance of the political considerations which dis-
torted the purely technical and legal aspects of the
problem and which were to some extent responsible
for the contradictory solutions hitherto adopted for it.
Unfortunately, those considerations made the Commis-
sion's task an extremely delicate one, but the subject
had to be clarified.
6. He had decided to take as his starting point the
equality of States, in particular, the equality of the
predecessor State and the successor State. In public
international law there were no categories of States
such as the ordinary State and the successor State and,
if there were any differences with regard to the obli-
gations devolving on the successor State, the following
points would have to be taken into consideration: first,
the fact that in a number of resolutions the General
Assembly had invited States to take into account the
experience and problems of the newly independent States
with a view to strengthening their sovereignty and
independence; secondly, the extent to which acquired
rights were compatible with the permanent sovereignty
of peoples and nations over their wealth and natural
resources, which had been recognized in a General
Assembly resolution;1 thirdly, the question of the impact
on acquired rights of the principle of the right of peoples
to self-determination, which was proclaimed in the
Charter—that principle, and the recognition of per-
manent sovereignty over natural resources, suggested a
break rather than continuity in the relations between
the predecessor State and the successor State, thus
making the problem of acquired rights even more
acute; fourthly, the extent to which the Declaration on
Rights and Duties of States,2 an International Law

1 General Assembly resolution 2158 (XXI).
2 See Yearbook of the International Law Commission, 1949,

p. 287.
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Commission draft according to which every people was
entitled to decide freely its own political, economic and
social system and therefore had an inviolable right to
modify its existing economic institutions and create new
ones, was compatible with the principle of acquired
rights; and lastly, the fact that decolonization had given
birth to States at different economic levels and had been
accompanied by basic structural reforms in the decolo-
nized countries, where the problem of acquired rights
consequently arose in its acutest form.
7. In the light of those considerations, the question
arose what were the obligations of the successor State
and the foundations of acquired rights. As he had shown
in his report, he had come to the conclusion that it
was hard to find a precise legal basis for acquired
rights. One approach adopted was that the transfer of
obligations resulted from the transfer of sovereignty.
But sovereignty was not transferred: there was no
transfer, but a substitution of one sovereignty for
another. A State possessed its sovereignty not from the
State which preceded it, but by virtue of international
law. In a succession of States, one sovereignty ended and
another began. Consequently, there could be no transfer
of obligations since there were two independent legal
orders. Moreover, it was doubtful whether the prede-
cessor State itself was bound to respect acquired rights.
Hence it would be more equitable to remove the
ambiguity! and refrain from claiming the absolute invio-
lability of acquired rights, and, consequentially, to
refrain from imposing on the successor State any more
obligations than on the predecessor State which upheld
those acquired rights. International law provided no
sanction for the violation of acquired rights by the
predecessor State. But the successor State was expected
to take over the obligations of the predecessor State
and be liable to international sanctions in the event of
any violation. Thus, on transfer to the successor State,
the obligation of the predecessor State would be trans-
formed into an international obligation.
8. It was therefore hard to agree not only that the
obligation should be transmitted, but also that it should
become more onerous in the process.
9. Again, the two concepts of transfer and transfor-
mation seemed a little contradictory. If an obligation
was transformed, obviously it was no longer the same
as the original obligation.
10. In a second approach, an attempt was made to
justify the principle of acquired rights by appealing not
to the legal orders of the predecessor State and the
successor State, which remained independent and alien
to each other, but to a third order, namely, the inter-
national legal order. According to that approach, the
obligation would be an international obligation, imposed
on the successor State, and on it alone, by public
international law. That concept was clearer than the
first and more in keeping with the fact that the two
legal orders to which the predecessor State and the
successor State belonged were so different and indepen-
dent that they offered no inherent reasons for transfer-
ring the obligation. The obligation could survive only
by recourse to a third order, namely, the international
legal order. Consequently, it was not the obligation of

the predecessor which survived, but a new international
obligation which replaced it and was imposed on the
successor State.
11. It must, however, be asked how that view could
be reconciled with the great principles of self-
determination, sovereignty over natural resources, and
equality of States. Such a rule appeared not only unprov-
able, but absurd, useless and unjust. It was unprovable,
and its real existence had not yet been established. It was
absurd, since if there were an international obligation,
that would mean that the successor State was compelled
to accept an obligation of which the predecessor State
could divest itself. Except where aliens were concerned,
a right accorded by the predecessor State afforded no
international protection and could even be violated by
the very State which had created it. The predecessor
State had only to disappear for the successor to be
compelled—to an even greater extent than its prede-
cessor—to respect rights whose creator might violate
them without incurring international sanctions. The
theory of acquired rights was useless, because it linked
the predecessor State to the successor State in respect
of rights which had come into existence before the
change of sovereignty and were invokable after the
change. Assuming the obligation to have an international
character, the successor State would be respecting a
right not because it had been respected by its prede-
cessor, but because a higher rule of public international
law, bearing no relation to the reasons for which the
predecessor had respected that right, had been imposed
on the successor State and on it alone. If that were the
case, there would no longer be any "problem" of
succession of States; the entire subject-matter of
succession would be governed by that rule of public
international law, which would clearly impose respect
for acquired rights in all circumstances and in all fields.
That would mean taking a definitive stand in favour
of continuity, of automatic extension, even to the length
of hiding the new sovereignty under a bushel. Reality,
with all its complexities and inconsistencies, disavowed
that theory only too often. Finally, the rule that respect
for acquired rights was an international obligation was
unjust because it could benefit only aliens; nationals
could not invoke it because they were not, or at least
not entirely, governed by public international law and
had no access to the necessary machinery or procedure.
Acceptance of such a rule would mean perpetuating
the privileged treatment of aliens in relation to nationals.
On that point, he referred members to paragraphs 61-71
of his report.
12. It might thus be said that acquired rights meant
perpetuation and inadequacy. Classical law, in so far as
it demonstrably accepted acquired rights as a principle,
ought to contain the means for adapting itself to the
new circumstances, and it would be a mistake to expect
it to state a principle which might cripple it and lead
to its breakdown.

13. The criterion of public policy invoked by its
supporters in fact upset the theory of acquired rights,
since if there was one sphere in which the exclusive
jurisdiction of the State was sovereign it was that of
the appraisal of public policy. International relations
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called for a measure of good faith and the criterion of
public policy, which offered a release from the obligation
to respect acquired rights, was a standing temptation
to States. It was therefore better discarded.
14. Practice, jurisprudence, doctrine and precedent in
general were of no decisive help in studying the problem
of acquired rights. Precedents abounded, but they
contradicted each other. It might be useful to re-examine
the precedents so as to put an end to the practice of
automatically invoking them. It was debatable whether
the 1919 peace treaties or those concluded after the
Second World War really confirmed the principle of
acquired rights. And even assuming that they did, it
might be asked when the allies and their associates of
1919 or the allies of 1945 had respected those rights.
Was it when they seized and liquidated all German
private assets abroad or when they compelled Germany
to pay compensation to those it had expropriated? The
doctrine was still obscure, and one writer had stated
that respect for acquired rights was a well-established
principle of public international law, but that both the
scope and the nature of that protection were controver-
sial, which to say the least was going back in the second
part of his statement on what he had said in the first.
15. In citing the precedents, such as the Hungarian
Optants,3 Chorzow Factory4 and German Settlers5

cases, it was too often forgotten that the issue in the
case was not so much the principle of respect for
acquired rights as the interpretation of a treaty. And
did those treaties which themselves recognized acquired
rights thereby confirm an existing principle, or did they
merely introduce an exception to the general rule of
the rejection of acquired rights?
16. Again, did respect for acquired rights consist in the
absolute inviolability of established rights or in the
obligation to pay compensation? But inviolability and
compensation could not be dissociated without upsetting
the theory of acquired rights. The principle of the
abolition of acquired rights was based on the exercise
of a competence of which the successor State was not
deprived by international law. Nationalization, for
instance, was an act recognized by public international
law as falling within the competence of every State, so
how could a perfectly legitimate act give rise to compen-
sation? It was therefore questionable whether the right of
nationalization could be restricted according to capacity
to pay. That right was one of the attributes of sove-
reignty, which either existed or did not exist, but did
not depend on capacity to pay. The poor countries could
not be imprisoned in the vicious circle of poverty, where
they could not nationalize because they were poor and
remained poor because they could not nationalize.

17. On the problem of compensation legal opinion
was hopelessly divided because there was no basis for
compensation, as was explained in paragraphs 80-86
of his report. The ethics of compensation should there-
fore be re-examined. But even assuming that equity

3 See Annual Digest of Public International Law Cases,
1927-1928, Case No. 59.

4 P.C.U., 1928, Series A, No. 17, Judgment No. 13.
s P.C.I.J., 1923, Series B, No. 6.

permitted and counselled the payment of compensation,
the economic and financial structures of the new coun-
tries prevented such payment, as was explained in
paragraphs 125-127, on structural impediments. Justi-
fication of the obligation to pay compensation had also
been sought in the theory of unjustified enrichment,
but, as he had shown in paragraphs 128-132 of his
report, that theory was inadequate. Current practice
tended to go beyond compensation and to prefer global
settlements and the substitution of co-operation for
compensation. By its resolution 1803 (XVII) of
14 December 1962, the General Assembly had excluded
the right of compensation in cases of succession by
decolonization.
18. Jurists and international law institutes and asso-
ciations were paying increasing attention to the suc-
cession problems facing the newly independent countries
born of decolonization. The International Law Asso-
ciation had devoted two sessions, at Helsinki and Buenos
Aires, specifically to those problems. The General
Assembly also, in a number of well-known resolutions,
had requested that the problems of State succession
should be settled in the light of the experience of the
newly independent States. The Permanent Court of
International Justice, in the Lighthouses case,6 had
rightly considered that the various cases of annexation,
cession, dismemberment and independence could not
all be governed by a single rule.
19. In the context of decolonization, therefore,
acquired rights took on a new colour. Such problems
had occurred and been dealt with daily for a quarter
of a century by more than half the members of the
United Nations; they affected young States and the
great Powers alike. As he had shown in paragraphs 106-
108 of his report, acquired rights and decolonization
were a contradiction. The "reversing" function of deco-
lonization took precedence over its "renewing" function
and decolonization appeared as a process involving the
destruction of certain types of economic and financial
relationships which had helped to maintain the bonds
of subordination. It meant a break. Renewal of acquired
rights would in some cases mean a renewal of coloniz-
ation, and in all cases would mean the prevention of
structural reforms.
20. The lessons which could be learnt from his study
of economic and financial acquired rights and State
succession were, first, that in the absence of any treaty
provision to the contrary, the successor State possessed
complete rights over its national patrimony, which
consisted of State and local authorities' property,
whether movable or immovable, corporeal or incor-
poreal, public or private, employed in public utility
services or acquired for gain by the predecessor State;
secondly, that the successor State automatically acquired
full sovereignty over the wealth and natural resources
in its territory—patrimonial and concession rights to
those resources granted by the predecessor State did not
constitute acquired rights which could be invoked against
the successor State; thirdly, that to an as yet unspecified
extent, the successor State was responsible for charges

P.CJJ., 1934, Series A/B, No. 62.
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on national assets; fourthly, that rights acquired under
the legal order of the predecessor State were binding on
the successor State only if the latter had plainly acknowl-
edged them of its own free will or if its competence
was restricted by treaty; fifthly, however, that the free
determination of the successor State with regard to
acquired rights in no way released it from the obligation
to observe the rules of conduct that governed every
State and whose violation would render it responsible.
21. Perhaps the Secretariat, which had already pro-
duced some excellent documentation on State succes-
sion, could undertake, first, a general study of the
practice of States so as to clarify its meaning and scope,
indicating what solution had been finally adopted in
each case; then, secondly, conduct a more thorough
study of the precedents; thirdly, prepare a breakdown
of the precedents showing the extent and form of the
maintenance or rejection of acquired rights in the
various fields such as concessions, contracts, assets and
liabilities; and, finally, compile a bibliography as it had
done for the law of treaties, but with a brief commentary
on each title.

22. Mr. BARTOS, reserving the right to speak again
later, congratulated the Special Rapporteur on his mas-
terly analysis; he had made a very full presentation of
the subject, couched in measured and well chosen terms.
23. The question of acquired rights was not new,
since it had already arisen in acute form after the First
World War, but it had taken on a new dimension with
decolonization.
24. It was questionable whether acquired rights were
solely a problem of equity and balance of legal rights.
For several decades, while the gold standard system
had been in force, the view had been held that investors
were entitled, even after a devaluation, to recover the
value of their investments. That was the purpose of the
gold clause. In the Serbian Loans case and the Brazilian
Loans case, the Permanent Court of International Justice
had ordered the two defendant States to pay the gold
franc value of their debts, in accordance with the gold
clause.7 Subsequent to the Court's decisions, however,
a compromise had been reached whereby France had
renounced a large part of its claim, because it was more
concerned over the possibility of recovering something
than merely securing judicial recognition of its claim.
The cases of compensation mentioned by the Special
Rapporteur showed that, even where the principle of
compensation had been accepted on the basis of the
recognition of acquired rights, the amount of compen-
sation actually paid had been adjusted to the debtor's
real capacity to pay.
25. After the Second World War it had been affirmed,
both in the General Assembly of the United Nations
and at a number of conferences, that the principle of
acquired rights was incompatible with decolonization.
The new State must be released not only from the
sovereignty of the former colonial Power, but also from
the economic servitudes established by that Power,
which had acted in bad faith both as possessor of the

7 P.C.U., Series A, Nos. 20/21, Judgments Nos. 14 and 15.

territory and as custodian of the interests of the people.
The resolutions of the General Assembly, in particular
resolution 1803 (XVII), showed that the recognition of
acquired rights in favour of the former colonial Powers
was incompatible with the emancipation of the peoples
of the new States.
26. The States of the third world, which constituted
the majority of the membership of the United Nations,
were all opposed to acquired rights, and that, seeing
how numerous those States were, had led to a change
in the substance of the notion of acquired rights.
27. Of course, compromise settlements had been made
in the past and would be made in the future, for the
colonial Powers were not prepared purely and simply
to renounce their claims; but disputes were settled
empirically and actual compensation by compromise.
The debtors held out for nearly nothing, whereas the
creditors claimed one hundred per cent, and in the
end a reasonable settlement was reached.
28. With regard to the principle, the starting point
should be that all so-called acquired rights were void.
In the first place, they all arose out of concessions
granted by the former colonial Power acting as an
imperialist Power in a country which did not belong
to it. In the second place, settlers failed to allow for the
fact that their investments had already been amortized
and had yielded the equivalent of several times their
value. Lastly, the sovereignty of a new State would be
jeopardized if its right to nationalize and exploit its
resources itself were called in question.
29. That led up to the very interesting argument put
forward by the Special Rapporteur that the question
of compensation was not automatically linked to right
of the State freely to dispose of its natural resources.
In fact, that new approach was not unfamiliar to the
most capitalist investor States, for they had instituted a
special form of insurance for exported capital to cover
the risks involved in foreign investment: by means of
a system of credit insurance, the State itself covered up
to seventy or even ninety per cent of the investment.
30. International case-law in the matter of security
of foreign investments no longer relied so definitely as
before on the doctrine of acquired rights. It relied more
on the general obligations of the State and on its duty to
observe the rules of general international law and
municipal law. The sovereignty of the country in which
the investments had been made was the prime factor.
Even in nationalization cases, the right of the State
to expropriate property had been acknowledged; the
question of compensation had been treated as secondary.
31. That was a new trend in international law which
the Special Rapporteur had brought out in his report,
and it was to that trend that he (Mr. Bartos) had tried
to confine his first statement.
32. Mr. TABIBI said that, at that stage, he wished
to make only a preliminary comment; he would speak
again when he had carefully examined the Special
Rapporteur's second report, which constituted a study
in depth of a vital question and was full of valuable
material and information.
33. At the previous session, the Commission had



1001st meeting —17 June 1969 57

decided that it would examine as a priority topic in 1970
the succession of States in respect of matters other than
treaties. The Commission was now able to discuss an
important aspect of that topic thanks to the commend-
able effort made by the Special Rapporteur in sub-
mitting a second report despite his heavy official
commitments.
34. The Special Rapporteur's approach and conclu-
sions were acceptable in the light of the contemporary
situation among States, of the decisions and resolutions
of the United Nations and of the basic principles of
international law.
35. He agreed with the Special Rapporteur that the
political aspects of the topic had so far overshadowed
its legal aspects and he approved of the Special
Rapporteur's view that the theory of acquired rights
could only be studied from the starting point of the
basic principles of international law. Foremost among
those principles was that of the equality of States; since
all States were equal in rights and in obligations, a
successor State had the same sovereign rights as the
predecessor State, including the sovereign right to dis-
pose of its natural resources.
36. The second relevant principle of international law
was that of self-determination, which was not a political
principle but a legal principle. That principle had been
recognized in the International Covenants on Human
Rights 8 and constituted a rule of jus cogens. At the
Vienna Conference on the Law of Treaties, during the
discussion of article 49 of the draft, on coercion of a
State by the threat or use of force, and of the amendment
to that article of which Afghanistan had been one of the
sponsors, he had pointed out that political self-deter-
mination was meaningless unless supplemented by
economic self-determination.9 It was precisely for that
reason that the Group of 77 States were working for
economic self-determination in UNCTAD. In the light
of those facts, he supported the Special Rapporteur's
rebuttal of the theory of acquired rights.
37. There were many decisions and resolutions of the
United Nations which were of special relevance and
which showed the approach of contemporary inter-
national society to the important issue under discussion.
The Special Rapporteur had appropriately referred to
the historic Declaration on permanent sovereignty over
natural resources, adopted by the General Assembly in
its resolution 1803 (XVII), but it was important to
remember that that declaration was a complement to
the famous Declaration on the granting of independence
to colonial countries and peoples, contained in General
Assembly resolution 1514 (XV). To those decisions
must now be added the very recent Declaration on the
prohibition of military, political or economic coercion
in the conclusion of treaties adopted by the United
Nations Conference on the Law of Treaties and annexed
to the Final Act of that Conference 10 and the resolution,

relating to that same Declaration, whereby the Confe-
rence requested "the Secretary-General of the United
Nations to bring the Declaration to the attention of
all Member States and other States participating in the
Conference, and of the principal organs of the United
Nations". Those recent decisions were especially
relevant because many of the acquired rights claimed
by predecessor States had been procured by coercion,
and hence by illegal means.
38. Reference had been made to the question of
compensation. Undoubtedly, in many cases, developing
countries had agreed to grant compensation, but such
decisions had been taken of their own free will. There
was no rule of international law which limited national
sovereignty or curtailed the principle of self-deter-
mination in that respect.
39. He supported the Special Rapporteur's request for
documentation, but pointed out that the Secretariat
would only be required to supplement material which
had already been gathered, since in 1961 a circular
had been sent to States Members of the United Nations
and a considerable quantity of information had been
assembled by the Office of Legal Affairs, some of which
existed only in mimeographed form. In addition, the
Secretariat had prepared a study on the question of
permanent sovereignty over natural resources,11 which
contained much valuable material. Apart from supplying
additional information of that kind, the Secretariat could
also assist by making available to members of the
Commission studies prepared by learned societies, such
as the International Law Association, which had
discussed the question of State succession at its
Conference at Buenos Aires in August 1968.

The meeting rose at 5.55 p.m.

11 A/AC.97/5/Rev.2, United Nations publication, Sales
No.: 62.V.6.
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Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216)

[Item 2 (b) of the agenda]
(continued)

1. The CHAIRMAN invited the Commission to
continue consideration of the Special Rapporteur's
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second report on succession of States in respect of
matters other than treaties (A/CN.4/216).
2. Mr. EUSTATHIADES said that it was mainly the
effects of territorial changes that were being examined
under the heading of State succession and most of
the solutions adopted in practice for the problems
raised by State succession up to the Second World
War had been dictated by particular concrete needs.
Similarly, the problems raised by the emergence of new
States had been solved in the past, and were still
being solved in the post-war period, according to the
conditions under which independence had been gained
and other factors peculiar to each individual case, so
that various difficulties were overcome by special regu-
lation and arrangements. What had to be ascertained
was whether, in the absence of such solutions, it was
possible to isolate general rules and principles already
in force. But what was found was trends, rather than
established rules.
3. Approaching the question of acquired rights from
that angle, he did not think they could be considered
as a guiding principle in State succession, either from
the point of view of positive law or de lege ferenda.
4. The Special Rapporteur had argued at length the
case for the rejection of acquired rights. The arguments
advanced in paragraphs 7 to 17 of the report, based
on the general theory of law and on data from juridical
sociology, were the most convincing, because they were
more objective than the other arguments in the report.
That introduction was enough to convince him, since
he had already had serious doubts about the theory
of acquired rights as a generally valid guiding principle.
From that theoretical and sociological standpoint, he
was therefore in agreement with the Special Rapporteur,
subject to the question whether the idea should not be
regarded as deriving from practices in a particular field,
such as private interests.

5. Among the other points advanced by the Special
Rapporteur, some were very convincing, others much
less so. He did not think so much importance should be
attached to General Assembly resolution 1803 (XVII).
The principle of the right of every State to dispose of its
natural resources was not necessarily linked to the
status of successor State or to the effects of State suc-
cession in general. Neither that principle, nor the
question of compensation, which was dealt with from a
particular angle in the resolution, appeared to have
any direct bearing on the case for the rejection of
acquired rights. Also, it did not seem helpful to invoke
the principle of peaceful coexistence in a discussion of
acquired rights. Peaceful coexistence implied acceptance
of the existence of different social systems some of which
permitted nationalization without compensation, while
others made it contingent on compensation.
6. On the other hand, four ideas put forward in
support of the rejection of acquired rights as a guiding
principle of the succession of States seemed fruitful and
convincing.
7. First, the Special Rapporteur rightly pointed out
that some earlier decisions, including decisions of inter-
national tribunals, were based on treaty arrangements

and settled particular situations. He (Mr. Eustathiades)
thought that such solutions could only indirectly affect
the question of the existence of a general principle of
respect for acquired rights. Secondly, the concept of
acquired rights was too uncertain and controversial for
it to be raised to the status of a guiding principle in
matters of State succession. Thirdly, it was important
to remember that what occurred was a substitution and
not a transfer of sovereignty. That was an important
aspect of the question, which militated strongly in favour
of the denial of acquired rights. Lastly, the concept of
equality of States, on which the whole report was based,
should not be overlooked.
8. On the latter point, however, the Special Rappor-
teur was perhaps too much taken up with inter-State
relations, and private interests tended to be lost sight
of. It would be better to place more emphasis on the
concept of substitution of sovereignty, which led up to
the principle of the equality of States, instead of making
that the guiding principle of the report. The principle
of the equality of States did not, however, get rid of
the problem. Could not the new State, as a successor
State, have additional obligations without that infringing
the principle of equality? The Special Rapporteur's
comments in paragraphs 22, 23 and 25 showed that the
principle of equality was not so important as to justify
its dominating the whole report.
9. The great merit of the report was that it showed
that, apart from cases of succession which were the
subject of a specific settlement or treaty arrangement,
there was no general legal rule of respect for acquired
rights.
10. However, although the concept of acquired rights
was not the key which opened all the doors of State
succession, that did not mean that it could not open
any of them. That reservation had to be made both in
the light of the practice and de lege ferenda. It applied
particularly, perhaps, to private rights. Paragraph 2 of
the report listed public property and public debts,
government contracts and concession rights. That list
covered the economic and financial aspects of the
succession of States; it did not, however, cover private
rights. In footnote 14 to paragraph 16, in connexion
with the survey to be undertaken by the Secretariat,
the Special Rapporteur proposed that the results of the
survey should be broken down "according to the nature
of the acquired rights involved: private rights, regalian
or political public rights, government contracts, conces-
sions". That list was the same as the one in paragraph 2,
with the addition of private rights. In paragraphs 36
to 38, the Special Rapporteur contrasted political rights,
which were bound up with the exercise of sovereignty,
with economic and financial rights, which were not
directly linked with the State and sovereignty and could
perhaps survive. He would therefore like to know how
the idea of acquired rights would be treated in the case
of private rights. The consequences of the distinction
made by the Special Rapporteur were not clearly
brought out in his report.

11. As to the studies which the Secretariat was to be
asked to undertake, he did not think an exhaustive
bibliography of theoretical studies on State succession
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need be prepared, but the Secretariat could draw the
Commission's attention mainly to those works from
which it could obtain the necessary material and
documentation.
12. With regard to part II of the report, he noted
that the Special Rapporteur had linked the question of
equal treatment of nationals and foreigners with the
discussion of acquired rights. It was, of course, sound
legal practice to put a precise problem in its more
general context. The Special Rapporteur did not accept
that aliens could be treated more favourably than
nationals. Opinions were divided on that point; but even
assuming that it could be shown that equality of treat-
ment as between nationals and aliens was already a rule
of general international law, that was no answer to the
question whether, as a successor, a State could or
could not have increased obligations to aliens, in
accordance with data from the practice. Consequently,
he thought that, in discussing succession, the question
of equality between nationals and aliens should not be
overstressed.

13. The view expressed in paragraph 74 regarding
the public policy of the successor State was open to
question. Public policy was not exempt from all control
by an international body, as had been shown in con-
nexion with the application of the European Convention
on Human Rights.
14. Finally, in paragraphs 36 to 38, 50, 57 to 59 and
151 to 156, the Special Rapporteur very rightly moved
forward into the field of international responsibility. The
ideas expressed in those paragraphs deserved to be gone
into more thoroughly, especially on the basis of
precedents from both the most recent and the older
international practice. Starting from the rejection of
the principle of acquired rights, the Special Rapporteur
noted that the actions of the successor State were subject
to the same rules as those of any other State. But its
obligations could have repercussions on the conduct
of the successor State as such. In expressing that idea
in the conclusion of his report, the Special Rapporteur
had no doubt intended to give it the importance which
he (Mr. Eustathiades) hoped to see assigned to it in
subsequent work.
15. In his outstanding study, the Special Rapporteur
had perhaps laid too much emphasis on decolonization.
Admittedly that phenomenon had brought out some
very important new ideas, but they were not the only
ones to be taken into consideration in the matter of
the succession of States.
16. A specific study should be made of the problems
raised by the creation of new States apart from decolo-
nization. Moreover, the Commission could not overlook
partial territorial changes, for which it might perhaps
be possible to find solutions different from those that
would be adopted for radical territorial changes
resulting in the creation of new States.

17. Mr. KEARNEY said that, at that stage, he would
only make some preliminary comments on the approach
adopted, and the methods used, by the Special Rappor-
teur in his second report; he hoped to have an oppor-
tunity of dealing with the substance at a later meeting.

His present remarks should not be interpreted as
indicating any lack of appreciation of the ability and
conscientiousness shown by the Special Rapporteur in
preparing his extensive and thought-provoking report,
which contained considerable substantive documentation
and was an undeniable achievement on the part of a
man with important and absorbing official duties.
18. The report undoubtedly suffered from technical
imperfections in that it adopted a rather unsystematic
approach to the identification and citation of quotations,
sources and authorities. In paragraph 40 for example,
reference was made to a statement by Gaston Jeze,
but no indication was given of the source. Again, in
paragraph 42, an idea was mentioned and the report
then continued: "This idea first appeared in the case
of the debts of the Boer Republics of 30 November
1900", without any indication as to when and where
the case had been heard, where the opinion on the case
could be found or where in that opinion the idea
appeared.
19. Paragraph 54 purported to describe the "Anglo-
American system of the act of State", but did not cite
any authority in support of the description. He
(Mr. Kearney) could safely assert from his own knowl-
edge that, as far as the United States was concerned,
the description was erroneous.
20. He would not have mentioned those imperfections
had there not been another and more serious weakness
in the report. On a number of matters of which he
had some personal knowledge, the position taken in the
report did not coincide with his understanding of the
legal and historical situation. One example was the
decision of 23 March 1964 by the Supreme Court of
the United States in the Banco Nacional de Cuba versus
Sabbatino case, mentioned in paragraph 55, for which
no citation was given and which the Special Rapporteur
had interpreted as "rejecting the doctrine of act of
State whenever the measure taken by the foreign State
was a violation of an international convention or of the
common rules generally accepted in international law".
21. In fact, a careful reading of that decision (376
U.S. 398) showed that the United States Supreme Court
had held exactly the opposite doctrine. The Supreme
Court had quoted an earlier case (Underhill versus
Hernandez, 168 U.S. 250) as containing the classic
United States statement of the "act of State" doctrine:
"Every sovereign State is bound to respect the inde-
pendence of every other sovereign State, and the courts
of one country will not sit in judgement on the acts
of the government of another done within its own
territory. Redress of grievances by reason of such acts
must be obtained through the means open to be availed
of by sovereign powers as between themselves."1 The
Supreme Court had then reached the following
decision: " . . . we decide only that the Judicial Branch
will not examine the validity of a taking of property
within its own territory by a foreign sovereign govern-
ment, extant and recognized by this country at the
time of suit, in the absence of a treaty or other

1 The American Journal of International Law, vol. 58 (1964),
p. 785.
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unambiguous agreement regarding controlling legal
principles, even if the complaint alleges that the taking
violates customary international law."2 The Supreme
Court had thus upheld the doctrine that courts in the
United States should not rely upon a claim of violation
of international law in order to pass judgement on the
validity of the act of a foreign Government taken in
respect of property within the territory of the foreign
State and subject to its jurisdiction. The interpretation
of the Supreme Court decision given in the report was
therefore erroneous.
22. The Special Rapporteur's misunderstanding of the
United States doctrine in the matter was not vital to
any major position taken by him. What was important
was that the same kind of misunderstanding could be
found in other parts of the report, which showed that
it was necessary to check the legal decisions mentioned
and the various aspects of State practice cited in order
to determine whether the report accurately and comple-
tely reflected the ruling in the case mentioned, the legal
situation described, or the views of the author referred
to.
23. A striking example was the statement in para-
graph 19 that "the acquired rights of individuals, even
in constitutional texts, will be called in question", to
which there was a footnote which purported to describe
the position in United States constitutional law. The
footnote said: "Acquired rights have often had to be
suppressed without compensation in cases where this
was justified in the public interest." In fact, it was the
clear position in United States constitutional law, and
in particular under the Fifth Amendment to the United
States Constitution, that the State had the right to
expropriate property for a public purpose, but had the
duty to make "prompt, adequate and effective compen-
sation" for any property thus expropriated.
24. The footnote supported that erroneous description
with a reference to an article on "Problems of Inter-
national Law in the Mexican Constitution", which
could hardly be relevant to a discussion of United
States constitutional law, and then went on to refer to
problems raised by the abolition of "private telegraphic
enterprises . . . and pool halls" adding that "the best-
known example is that of the abolition of the manu-
facture and sale of alcoholic beverages during the
famous period of prohibition". In fact, neither private
telegraphic enterprises nor pool halls had ever been
abolished in the United States, the country to which
the passage would seem to refer, to judge from the
reference to prohibition. Incidentally, prohibition in the
United States had resulted from the Eighteenth Amend-
ment to the Constitution which, of course, had to be
given equal weight with the Fifth Amendment.
25. Examples of that kind showed that the report
would require careful checking and analysis, for which
the absence of adequate source references was a sub-
stantial handicap. That was what had led him to confine
his present statement to strictly preliminary remarks.
26. In the case of certain substantive passages of the

report for which the necessary materials were readily
available, he had checked the accuracy and completeness
of the statements made. For instance, in paragraph 97,
certain statements made in connexion with the British
annexation of Upper Burma were mentioned in support
of the contention, in paragraph 91, that the "imperial
Powers of the nineteenth century which, in their colonial
policies, vigorously denied the existence of any rule
affording protection to acquired rights . . . have felt able,
in connexion with the reverse modern phenomenon of
decolonization, to demand the application of the same
'traditional rules'...". The information about the annexa-
tion of Burma had in fact been taken from a book on
State succession, but the passage quoted in the Special
Rapporteur's second report was cited out of context and
was, moreover, taken from a letter by one colonial
official to another—which could scarcely be said to
establish what the Government of the United Kingdom
regarded as constituting international law. Moreover,
reference to the correspondence quoted in the book
showed that a higher ranking colonial official had
specifically referred to the relevant rule of international
law in the following terms: "I find that international
law authorities say pretty broadly and clearly: A power
which succeeds another power in sovereignty over a
State should fulfil the fiscal obligations and discharge the
public debts of the State contracted previously".3

27. The next passage in the book clearly showed that
the position taken by the British authorities in Burma
had not been accepted by the United Kingdom Govern-
ment as correct, since it read: "That the Colonial Office
did not attach great importance to this policy as affording
a precedent is clear from a reference made by it to the
Law Officers in 1900. The department admitted that
Upper Burma was 'an uncivilized country, and it was
possible that in dealing with such a State rules more
favourable to the succeeding Government could be
applied than to the case where two civilized States have
been incorporated in Her Majesty's Dominions.' The
Law Officers did not comment on this distinction, but
reported that a successor State takes over such legal
liabilities as have been incurred by the previously existing
Government".4

28. Since, moreover, that position had been taken by
the United Kingdom Government in 1900, it could
hardly be said, as was argued in paragraph 91, to have
been influenced by any process of decolonization.
29. There was a similar misunderstanding in the
passage in paragraph 97, where the Special Rapporteur
stated that "Great Britain refused to recognize acquired
rights 'because of the absolute character of the [Bur-
mese] monarchy, and the risks ordinarily incidental to
a contract with a person irresponsible in law' ". The
passage in the book from which that phrase was taken
showed that the reference was to the rejection by the
United Kingdom of contract claims against the King
of Burma in his personal capacity. "Likewise, all
claims in respect of contracts made with the King in his

Ibid., p. 792.

3 D. P. O'Connell, State Succession in Municipal Law and
International Law, 1967, vol. I: Internal Relations, p. 359.

4 Op. tit., p. 360.
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personal capacity were rejected because of the absolute
character of the monarchy, and the risks ordinarily
incidental to a contract with a person irresponsible in
law."5 It was clear that the rejection of such personal
claims against the former sovereign did not in any way
amount to a refusal by the Government of the United
Kingdom to recognize acquired rights. The statement
made in the report thus failed to reflect accurately what
was admittedly a rather complicated legal situation.
30. He himself was not interested in past actions by the
United Kingdom in Burma, or in discussing them. He
was, however, concerned that when a report urged the
Commission to take certain positions partly on the
strength of precedents allegedly established by those
actions, the reporting of them should be complete and
accurate.
31. In his argument, the Special Rapporteur had relied
heavily on General Assembly resolution 1803 (XVII),
on permanent sovereignty over natural resources. For
example, in paragraph 135, he had said that in one of
the preambular paragraphs of that resolution, "the
right to compensation in the case of succession by
decolonization was excluded", and had added: "The
United Nations thus showed its awareness of the special
nature of succession in the case of newly independent
States and indicated the course to be followed in the
work of codification and progressive development of
international law, with a view to arriving at a positive
law of non-compensation". Again, in paragraph 110,
he had described that resolution as "the charter of com-
bat of the poor against the rich"; that was certainly
pejorative language to use in what purported to be a
balanced and non-partisan report on the international
law of State succession.
32. The Special Rapporteur referred to operative
paragraph 4 of General Assembly resolution 1803
(XVII), which provided that in cases of nationalization,
expropriation or requisitioning, "the owner shall be paid
appropriate compensation, in accordance with the rules
in force in the State taking such measures in the exercise
of its sovereignty and in accordance with international
law". The Special Rapporteur questioned whether the
new State was bound to pay such compensation and in
paragraph 111 said: "It is significant that in this well-
known resolution one of the preambular paragraphs . . .
makes a reservation in the case of successor States 'in
respect of property acquired before the accession to
complete sovereignty of countries formerly under
colonial rule'". Yet the fifth paragraph of the preamble
to the resolution read: "Considering that nothing in
paragraph 4 below in any way prejudices the position
of any Member State on any aspect of the question of
the rights and obligations of successor States and
Governments in respect of property acquired before the
accession to complete sovereignty of countries formerly
under colonial rule,". Contrary to what the report
asserted, that clear and unambiguous language obviously
did not make any reservation in the case of successor
States. And the history of the paragraph showed that
the Special Rapporteur's interpretation was patently

erroneous, since when the text had been discussed in the
Second Committee, the Algerian delegation had pro-
posed a paragraph reading: "Considering that the
obligations of international law cannot apply to alleged
rights acquired before the accession to full national
sovereignty of formerly colonized countries and that,
consequently, such alleged acquired rights must be sub-
ject to review as between equally sovereign States,".6

If that proposal had been accepted, there would have
been some justification for the conclusion reached by
the Special Rapporteur, but it had in fact been with-
drawn and the fifth paragraph of the preamble had been
adopted as it now stood. The lack of any reference in
the report to a series of events which had a direct
bearing on that paragraph must be regarded as a serious
defect.

33. He therefore questioned whether the report could
be viewed as an impartial analysis of existing interna-
tional law regarding State succession, or as containing
suggestions presented in as neutral a fashion as possible
for the resolution of whatever conflicts might exist in
that law. On the contrary, the report contained a number
of rhetorical statements which were far from impartial.
For example, paragraph 9 contained the sentence:
"However, the jurist has perhaps better things to do
than to engage in a rearguard action that leaves him
supporting acquired rights when practice has definitively
condemned them". In paragraph 10, the Special Rap-
porteur said: "Sociology demolishes the concept of
acquired rights, for it teaches us that no social group and
no State can indefinitely retain its privileges, which are
constantly called in question". In paragraph 15, he
said: "Today, the elements of the problem seem to have
been reversed and if there is anything which threatens
to 'open the way to flagrant iniquities', it is surely the
maintenance of acquired rights, or even of uncon-
scionable privileges which jeopardize the general interest
of an entire community". In paragraph 16, he said: "As
a second, supplementary approach, it may be questioned
whether the recognition of acquired rights, in a treaty
expresses a customary rule of international law or
constitutes a departure from a general principle of
non-recognition of those rights". In paragraph 17 he
said: "Treaties, for example, are nothing more than
the outcome of compromises dictated by considera-
tions which distort all the general, or allegedly general,
principles of succession". Those examples were suf-
ficient to establish that the report before the Commission
was not an impartial analysis of a series of legal prob-
lems, but an advocate's brief intended to present
arguments in support of a particular point of view and
to refute the arguments in support of any other point
of view.

34. Furthermore, the position taken by the Special
Rapporteur was not based on any legal theory, but on a
particular economic and political theory, as was
strikingly revealed by the following sentence in para-
graph 153 of his conclusion: "This position would, in

5 Op. cit., pp. 358 and 359.

6 See Official Records of the General Assembly, Seventeenth
Session, Annexes, vol. I, agenda items 12, 34, 35, 36, 37, 39
and 84, document A/5344 and Add.l, paras. 75 and 80.
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any case, imprison the newly independent countries
in the vicious circle of poverty: they cannot nationalize
because they are poor, and they remain poor because
they cannot nationalize". That statement, he submitted,
was pure Marxist mythology, since there was no evidence
whatsoever that States remained poor because they could
not nationalize. On the contrary, the available evidence
tended to support the view that States which nationalized
remained poor much longer than States which did not. It
would be interesting to know whether the Special Rap-
porteur could produce any statistical evidence in support
of his statement.
35. He did not wish to criticize the method chosen by
the Special Rapporteur to deal with such a highly con-
troversial subject as State succession, which, as the latter
had said, was as much political in character as legal.
Nevertheless, he disagreed profoundly with a number of
the Special Rapporteur's conclusions and, in particular,
he considered that the legal precedents and principles
cited by him were far from unassailable. He was sure
the Special Rapporteur realized that disagreement was
inevitable concerning the interpretation of judicial deci-
sions, the meaning of historical events and the practice
of States. The best plan, therefore, might be to agree to
disagree about the past and to concentrate on agreeing
for the future. In doing so, it might be wise to abandon
the search for categorical statements about acquired
rights and to revert to the original plan of dealing with
different aspects of succession, such as public debts and
the like, which were of great practical importance for
developing States and former colonies.
36. The CHAIRMAN said he would be grateful if
members of the Commission would kindly not refer to
the personal opinions of the Special Rapporteur when
discussing his report.

37. Mr. CASTR&N congratulated the Special Rap-
porteur on his remarkable and very interesting report
on succession of States in respect of matters other than
treaties, and on the very clear explanations he had given
of it at the previous meeting. He agreed with him that
the problem of acquired rights lay at the root of the
economic and financial problems raised by the succession
of States and that it should therefore be examined
thoroughly before studying special aspects.
38. However, the Special Rapporteur had arrived at a
negative result: he went so far as to reject the very
idea of acquired rights and, in the event of their termi-
nation, granted the owners no right to compensation
by the successor State, particularly in the case of decolo-
nization. Some of his arguments carried weight, but it
was difficult to subscribe to his conclusions without
reservation. He might be reproached for being too cate-
gorical and for generally considering only the interests
of the successor State, which, according to him, was not
required to respect the acquired rights even of third
States and their nationals, even in cases where such
rights had been lawfully granted by the former regime
without any intention of harming its successor.
39. It might also be held against the Special Rappor-
teur that he had devoted nearly the whole of his second
report to decolonization;that was certainly a very impor-

tant matter, as the Commission had unanimously
recognized at its previous session, but the Commission
had also stressed the need to study all cases of succes-
sion of States, including transfers of part of a territory
and the constitution or dissolution of unions of States,
so that it could derive from them general rules which
would also be applicable mutatis mutandis to the States
which had become independent after the Second World
War. There were great differences between those States,
both in economic resources and in the way in which
they had gained independence. Moreover, to give only
one example, if concession rights had been granted by
the predecessor State only a short time before indepen-
dence and the heavy investments they had led to had
not yet been amortized, it was neither just nor equitable
that such rights should be ceded to the successor State
without any compensation. It was true that the idea of
acquired rights was not very precise, that such rights
were not absolute, and that it was consequently per-
missible to restrict or even to abrogate them under
certain conditions. But it was impossible to accept their
pure and simple termination.
40. At the present time, the expression "acquired
rights" was generally understood to mean rights deriving
from human activities or from certain legal titles such
as inheritance, concessions, patents, monopolies and
various other privileges which belonged to both private
and public law. The protection of acquired rights under
international law was particularly important in cases of
territorial change, which raised the problem of the
treatment of aliens and their legal status. According to
a very widely held opinion, a successor State must, like
its predecessor and all other States, respect a certain
minimum of aliens' rights, which included various
acquired rights such as the right to private property.
Some lawyers, like the Special Rapporteur, had adopted
an entirely negative attitude to the whole idea of
acquired rights, alleging that it was not a general prin-
ciple applicable to the various branches of the law. They
claimed that the successor State had the right to abro-
gate, even without compensation, acquired rights which
had originated or been granted in its territory at a time
when that territory was under the sovereignty of the
predecessor State. Against that opinion it had been
argued that the notion of acquired rights was often
accepted in international practice, in particular in trea-
ties, in the judgements of national and international
courts and in arbitral awards, so it appeared that inter-
national law had need of that notion in spite of its lack
of precision.
41. Most writers considered that acquired rights, in
particular the rights of aliens, could not be terminated
unless there were special grounds, one of the principal
duties of the State and the government being to protect
the right to private property and other private rights of
a similar nature. Territorial change was a political fact
which should not affect private patrimonial rights of a
non-political character; furthermore, States should also
respect rights based on the legal order of a third State.
42. Among the special grounds which could properly
be invoked by the successor State for modifying or
abrogating acquired rights, legal theory, which was
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divided on the subject, recognized the fact that a right
had been granted in order to injure the successor State,
the fact that rights granted by the predecessor State were
not in keeping with the new public and social order
and the legal concepts deriving from them and, lastly,
the general interest. Those three exceptions, the effect
of which was very far-reaching, allowed the successor
State wide freedom of action.

43. With regard to concessions, some considered that
they should be safeguarded, while others thought that
the successor State could terminate them on payment
of compensation. It seemed to him that the three special
grounds he had mentioned should also apply in that
case; compensation should depend on the circumstances,
the amount should be equitable and payment prompt,
in convertible, not depreciated, currency.

44. Although the principle of acquired rights had
often been violated, general practice was still inclined to
accept it, subject to the conditions he had mentioned.
A favourable trend in that direction had appeared in
the measures taken for the organization of peace after
the First World War and in some of those taken after
the Second World War. The States which had become
independent at that time had generally recognized the
principle of respect for acquired rights, at least in their
relations with the predecessor State, and the Universal
Declaration of Human Rights, in article 17, para-
graph 2, prohibited arbitrary deprivation of private pro-
perty. The Permanent Court of International Justice
had also pronounced in that sense when it had been
asked to state its attitude to acquired rights in general.

45. He could not agree that practice had definitively
condemned acquired rights, as the Special Rapporteur
stated in paragraph 9 of his report, for those rights
were still respected in a number of countries. The Spe-
cial Rapporteur appeared to have overemphasized the
sovereignty of the successor State and to have drawn
conclusions from it that went too far. He (Mr. Castren)
recognized that there was not a transfer but a substi-
tution of sovereignty (paragraph 29), but the successor
State, which was bound by the rules of general interna-
tional law protecting the acquired rights of aliens, never-
theless did not possess the right to regulate conditions
in its territory as it saw fit. That restriction on the
sovereignty of the successor State did not conflict with
the principle of equality of States frequently invoked
by the Special Rapporteur, since other States were also
required to respect the rights of aliens. Nor was it
merely a question of municipal law, as the Special Rap-
porteur affirmed in paragraphs 33 and 45 of his report.
He (Mr. Castren) would revert to the question of succes-
sion to the public debts of the predecessor State and
to the principle of unjustified enrichment as a basis for
that succession, which the Special Rapporteur appeared
to have condemned in paragraphs 39 to 43, 128 and
133 of his report. He subscribed to the principles stated
in paragraph 46 concerning administrative contracts,
the protection envisaged being adequate.
46. Several times in his report, for instance at the end
of paragraph 50, the Special Rapporteur seemed to
have forgotten the independent rules of general inter-

national law when trying to prove that the successor
State was not bound by the obligations of the prede-
cessor State to aliens, because it had had no part in
creating those obligations. With regard to diplomatic
protection, he (Mr. Castren) did not accept the argu-
ment put forward by the Special Rapporteur in para-
graphs 57 and 59 of his report, where he maintained
that a State forced to accord better treatment to aliens
than it accorded to its own nationals would ultimately
be subjected to the capitulations regime. Nor could he
agree that the regime known as an "international mini-
mum standard" was comparable to the capitulations
regime, which was obsolete and incompatible with
sovereignty, or that it introduced the municipal law of
the foreign country into the territory of the successor
State, as the Special Rapporteur maintained in para-
graph 63. As the name implied, it was an international
regime and the only objection that could be made to it
was that its limits were not precisely defined.
47. He thought the Special Rapporteur exaggerated
the importance of political considerations when he exa-
mined, in paragraphs 76 to 79, the reasons for which
States had hitherto respected acquired rights in their
mutual relations. It was a legitimate assumption that,
when their vital interests were not at stake, States tried
to observe the rules of international law. The Special
Rapporteur criticized the Powers which had practised
the tabula rasa principle in regard to acquired rights,
but the opinions he himself advanced were often on the
same lines. To say, as he did in paragraph 108 of his
report, that decolonization and the renewal of acquired
rights were antinomical, was an exaggeration and a
generalization that was difficult to accept. As to para-
graphs 110 and 111, where the question of acquired
rights was examined in the light of General Assembly
resolution 1803 (XVII), he (Mr. Castren) referred
members of the Commission to what Mr. Tammes had
said on the subject at the Commission's last session.7

48. With regard to paragraph 117, if, as the Special
Rapporteur proposed, newly independent States were
to be allowed to repudiate those undertakings which
in the long run appeared to them likely to hinder their
economic development, it must be asked who was to
judge their claims and how the interests of the other
party to the treaty were to be protected. In para-
graph 120, the Special Rapporteur appeared to reject
even moral considerations and equity as justification for
the payment of compensation. In view of the diversity
of cases, it would be better to fix the amount of com-
pensation according to the circumstances. That com-
ment also applied to paragraphs 125 to 127 of the
report. As to recourse to global settlements and the
substitution of co-operation for compensation, there
was no reason why those methods should not be adop-
ted, provided that the general rule was applied in the
event of disagreement.

49. Lastly, he noted with satisfaction that the Special
Rapporteur had tempered his radical opinions to some
extent by saying, in paragraph 156, that the competence

7 See Yearbook of the International Law Commission, 1968,
vol. I, p. 109, paras. 53 and 56.
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of the successor State was not unlimited and that its
actions should always be consistent with the rules of
conduct that governed any State.

The meeting rose at 1 p.m.

1002nd MEETING

Wednesday, 18 June 1969, at 12.10 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Bartos, Mr. Bedjaoui, Mr. Castafieda,
Mr. Castren, Mr. Eustathiades, Mr. Ignacio-Pinto,
Mr. Reuter, Mr. Rosenne, Mr. Ruda, Mr. Tabibi,
Mr. Tammes, Mr. Tsuruoka, Mr. Ustor, Sir Humphrey
Waldock, Mr. Yasseen.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

(continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the Special Rapporteur's second
report on succession of States in respect of matters other
than treaties (A/CN.4/216/Rev.l).

2. Mr. USTOR said that, as a preliminary comment,
he would say that the Special Rapporteur's report was a
balanced piece of work which gave a full picture of the
various tendencies in the practice and theory of State
succession. The Special Rapporteur could not be blamed
if he had shown an inclination towards one school of
thought rather than another; the Commission would
have to take a stand on the report and ultimately choose
the course it intended to follow.
3. One criticism he had to make was that the Special
Rapporteur had not relied sufficiently on the experience
of the Soviet Union and the other socialist States, for
in general he seemed rather reluctant to draw the only
valid conclusions offered by theory and practice. For
example, the first sentence of paragraph 8 read: "It will
probably never be possible to say who is right in this
centuries-old debate—the supporters or the adversaries
of acquired rights". But in his opinion—and he assumed
that it was also the Special Rapporteur's opinion—both
history and law had already settled that argument, and
not in favour of the supporters of the concept of acquired
rights, a concept which, in the greater part of the world
—the socialist States, Latin America and most of Africa
and Asia—could hardly be called "venerable", as the
Special Rapporteur termed it in paragraph 11.
4. His impression on reading the report was that what
it dealt with was not so much the topic of State succes-

sion as State responsibility, particularly that part of
State responsibility which related to the treatment of
aliens in regard to their property rights. The Commis-
sion proposed to deal first only with economic and finan-
cial acquired rights, and those were clearly rights of
aliens, not of nationals; nationals obviously did not
come under international law, whereas aliens might have
their residence or place of business either in the terri-
tory of the State or abroad. In practice, that might raise
extremely difficult and complex questions regarding the
nationality of natural or legal persons and the related
problems of diplomatic protection. The problem of
nationality was already difficult enough in the case of
one State, but it was even more difficult if the successor
State changed its nationality laws.
5. One point he would like to make was that the
French equivalent of the term "acquired rights" was
"droits acquis", which was usually translated as "vested
rights" or "vested interests". The Concise Oxford Dic-
tionary defined "vested rights" as rights "possession of
which is determinately fixed in a person and is subject
to no contingency". But the question then arose whether
in any State there could be rights, particularly economic
or financial rights, which were subject to no contingency.
6. Even in the days when all the States of the world
had had more or less the same economic and financial
system, such rights had not existed, either in theory
or in practice. Rights of the individual had their source
in domestic laws which were changeable and, indeed,
did change from time to time. They might also have
their source in a constitution, but even the most rigid
constitutions were subject to peaceful or revolutionary
change, as also were the rights derived from them. Thus,
the expression "acquired rights" or "vested rights" was,
if it meant a kind of unchangeable, untouchable and
unalterable right, a contradiction in terms; the notion
of a right, at least in connexion with property, was
always relative and subject to changes, not only in the
legal system of the State in question, but also in its
economic system. In the socialist States, for instance,
there had been a complete transformation of the eco-
nomic system; the means of production were now almost
exclusively under State ownership, and individual pro-
perty rights did not extend beyond certain limits.

7. His view should not be interpreted as a general
denial of values of a universal character, such as the
human rights of all human beings, in every kind of
society, to freedom, dignity and equality. He merely
meant that in the sphere of property rights the world
was not uniform, and that there were States and socie-
ties which believed that a limitation of those rights was
conducive to the general welfare of the population and
to the development of human society. That raised the
question of the property rights of aliens in a State where
there had been a change in the laws of property or
in the laws governing the economic system as a whole,
with or without the phenomenon of State succession,
which seemed to revive the old, and for him now obso-
lete, debate between the advocates of "equal treatment"
and the "minimum standard".
8. As a young man, he had been greatly impressed
by the Hungarian Optants case, which had been a cause



1003rd meeting — 1 9 June 1969 65

celebre for over a decade. After the First World War,
when parts of Hungary had been ceded to Czechoslo-
vakia, Romania and Yugoslavia, many Hungarians had
found that their property was situated in the successor
States. Article 250 of the Treaty of Trianon had
guaranteed that Hungarian properties would not be sub-
ject to retention or liquidation under other provisions of
the treaty. The successor States, however, had intro-
duced extensive measures of agrarian reform, in the
course of which properties of Hungarians had been
expropriated. The amount of the compensation provided
for in the laws of the successor States had not been
considered adequate in all cases, especially in Romania,
where the currency had been devalued. The case had
been brought before the League of Nations and had
given rise to an immense legal literature. Hungary had
based its complaints both on the provision of the Treaty
of Trianon and on the principle of the "minimum stan-
dard" in the treatment of aliens.
9. He would refer only to an article published in 1928
by Sir John Fischer Williams,1 who, for the Romanian
side, had argued that the maximum that could be
claimed for an alien was equality with nationals, and
that that did not mean that a State was obliged to
accord such treatment to aliens unless the obligation
had been embodied in a treaty. In support of his argu-
ment, Sir John had cited the following passage from
the judgement in a Mexican case: "The treatment of an
alien, in order to constitute an international delin-
quency, should amount to an outrage, to bad faith, to
wilful neglect of duty. ..". "This is not the language",
Sir John had then gone on to say, "in which all sober
men in civilized communities would at the present time
describe any and every measure of expropriation which,
though not accompanied by full compensation, was
undertaken deliberately by a civilized government and
applied impartially to aliens and nationals in pursuit
of a policy which that government, rightly or wrongly,
acting within the sphere of its own independent author-
ity, conceives to be in the interests of the peace, order
and good government of the territory and people com-
mitted to its charge".2 In his (Mr. Ustor's) opinion,
that view was still valid today.
10. When the Hungarian Optants Case had been
settled in Paris in 1930, arrangements had been made
for setting up funds for compensating landowners whose
property had been expropriated. The funds had been
made up from various sources. The successor States
were obliged to pay into the funds the amount of com-
pensation provided for under their own laws, and
under that arrangement the amount to be paid by
Romania had been very small. The Great Powers which
had financial claims on Hungary had renounced those
claims and permitted Hungary to contribute the sums
in question to the funds. With the advent of the eco-
nomic crisis of 1931, however, Hungary had been
unable to pay either its debts or its own contribution
to the funds, which then became unable to fulfil the

original expectations. That case went to show that equal
treatment of nationals and aliens was the maximum
which could be asked of any State which nationalized
property or carried out agrarian reforms.
11. After the Second World War, he had personally
participated in negotiations conducted by Hungary for
compensation for property which had been nationalized.
In contemporary legal literature, it was often held that
the practice of the socialist States of eastern Europe
which had negotiated such compensation agreements
militated in favour of the idea that there was an inter-
national duty to pay compensation, even in cases of
general nationalization as part of a programme of social
reforms. In his opinion, however, that practice was not
enough to establish international custom within the
meaning of article 38, paragraph 1. b. of the Statute
of the International Court of Justice. The compensa-
tion agreements entered into by the socialist States in
the 1950s had been concluded not in accordance with
what they considered to be international law, but for
reasons of political and economic expediency. Those
States had considered it desirable to reach a settlement
in the interests of peaceful coexistence and international
trade relations.
12. The problem of the treatment of aliens in the
event of State succession could easily be solved if the
Commission accepted the principle that every State had
full freedom to change its economic system, even if
that involved a change in its property laws. He agreed
with the Special Rapporteur that a successor State could
not have any less rights than its predecessor.
13. Mr. ROSENNE said that the debate might be
more useful if the Special Rapporteur could obtain more
precise information on those points on which he wished
to have the Commission's views. He suggested, there-
fore, that the Special Rapporteur be asked to prepare a
questionnaire for that purpose.
14. The CHAIRMAN asked the Special Rapporteur
whether he would be able to prepare the questionnaire
for circulation at the meeting on Friday, 20 June.
15. Mr. BEDJAOUI (Special Rapporteur) said he
would do so.

The meeting rose at 1 p.m.

1 British Year Book of International Law, 1928 — Inter-
national law and the property of aliens.

2 Op. cit., p. 29.
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Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

(continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of item 2 (b) of the agenda and
asked the Special Rapporteur to present the question-
naire he had drawn up at the Commission's request,
which read:

1. What legal basis should acquired rights be given?
Is there a "transfer" of obligations by "transfer" of
sovereignty?
Does an independent international obligation exist?
Is there a more satisfactory basis than the two indicated
above?
Should respect for acquired rights be presumed?

2. How can the maintenance of acquired rights be reconciled
with certain principles of international law or with the
General Assembly resolutions concerning the right of
peoples to self-determination, the inalienable and permanent
right of peoples freely to dispose of their natural wealth
and resources, the right of peoples freely to adopt the
economic system they desire, etc.?

3. How can the denial of acquired rights be reconciled
with human rights, and with the duties (where such exist)
of the State towards aliens (in so far as there is no doubt
that this question belongs to the topic of State succession)?

4. Will any conclusions that the Commission may reach in
this debate concern the problem of acquired rights in
general, or will they not have to be confined to economic
and financial acquired rights, or, even more narrowly, to
private economic and financial rights?

5. How, and according to what criteria, are the boundaries
to be drawn between the subject under discussion and the
international responsibility of States?

6. More generally speaking, is the theory of acquired rights
useful for showing the complexity of the problems of
State succession, or would it not be preferable, in view
of its uncertainties and imprecision, to abandon it and
to seek rules in general international law (including rules
of responsibility) to determine the behaviour of the suc-
cessor State, like that of any other State, and to preserve
any former situations which deserve to be maintained?

7. Does the Commission wish to instruct the Special Rappor-
teur to submit, for its next session, and in the light of
the present debate, a draft of articles on acquired rights,
or would it prefer a draft on a more particular aspect of
succession in economic and financial matters?

8. Does the Commission wish the Secretariat to undertake the
various tasks and inquiries which the Special Rapporteur
has suggested?

2. Mr. BEDJAOUI (Special Rapporteur) said that the
question of the legal basis to be given to acquired rights,
which he had put at the beginning of his questionnaire,
was not purely academic. It was necessary to know the
justification of the obligation on the successor State in
order to be able to define its nature, scope and limits
satisfactorily and to determine possible exceptions. He
himself had failed to find any such basis, either in a
transfer of obligations, which would mean that the

successor derived its sovereignty from the predecessor
State—a theory he rejected—or in the notion of an
independent international obligation. Nor did he think
that respect for acquired rights could be presumed. The
heart of the matter was question 5 of the questionnaire,
which was linked to question 6; for it was doubtful
whether the concept of acquired rights should be retained
if it was too imprecise to be of any use.

3. Mr. TESLENKO (Deputy Secretary to the Com-
mission) said that in question 8 the Special Rapporteur
asked whether the Commission wished the Secretariat
to undertake the various tasks and inquiries he had
suggested. It might therefore be useful for the Secre-
tariat to explain at once what it understood those tasks
to be. They would comprise a survey, a bibliography
and an analysis of the jurisprudence of international
tribunals.
4. The survey would be carried out by means of a
questionnaire drawn up by the Special Rapporteur,
designed to elucidate the actual practice of States on a
number of specific points. It would be sent by the
Secretary-General to the Governments of States
Members of the United Nations. The Secretariat would
assemble the replies received and publish them in an
official document.
5. The bibliography would cover all aspects of succes-
sion of States and governments. Each title in the biblio-
graphy would be accompanied by a brief summary of
the contents of the work.
6. The analysis of the jurisprudence of international
tribunals would centre on the question: "are the courts'
decisions on acquired rights based on general interna-
tional law or on treaties binding the parties in each
particular case?"
7. All that work would inevitably cost money, and in
accordance with rule 154 of the rules of procedure of
the General Assembly, the Secretariat would submit an
estimate of expenditure to the Commission before it
took a decision on the matter.
8. The CHAIRMAN said that if the work could be
done by the Codification Division without additional
expenditure, the decision could be taken at once. If, on
the other hand, additional expenditure was involved,
the Commission could not take a decision until the
amount had been estimated.
9. Mr. ROSENNE said he was obliged to the Special
Rapporteur for his quick response to the suggestion he
had made at the previous meeting. The question of
expenditure was not, however, the only question which
arose in regard to the work to be undertaken by the
Secretariat; much more fundamental issues were in-
volved and he would deal with them at a later meet-
ing when speaking on the substance.
10. Mr. YASSEEN said that the Commission should
take a decision on the content and scope of the informa-
tion it wished the Secretariat to obtain.
11. Mr. TESLENKO (Deputy Secretary to the Com-
mission) said that the Secretariat had no wish to pre-
judge the Commission's decision. His remarks had been
prompted by two considerations: first, the Secretariat
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would have to prepare an estimate of the expenditure
in accordance with rule 154 of the General Assembly's
rules of procedure; and secondly, he had wished to
explain how he interpreted the Special Rapporteur's
request, so that the Commission could say exactly what
it wanted the Secretariat to do.
12. Mr. TAMMES said he would deal with the ques-
tionnaire later; for the moment he wished to thank the
Special Rapporteur and comment on his interesting
second report, which provided the Commsision with a
large amount of material set out in an appropriate form
for consideration and discussion. The report contained
a good many innovating ideas and he personally had
no objection to the Special Rapporteur's presenting his
material in the form of a strong plea in favour of the
view he held. The opposite view to the Special Rappor-
teur's was so deeply rooted in history and in established
legal thinking that it did not seem out of place to attempt
to find a solution to the problems involved by argument
and counter-argument.
13. The discussion so far had brought out two import-
ant points. The first was that the doctrine of acquired
rights was neither sufficiently precise nor sufficiently
general to be suitable for acceptance as the hard core
of an international legal rule. The second was that, what-
ever rules might be finally adopted on the matter, the
situation of State succession after decolonization was
sui generis. Because of the immense difference in eco-
nomic development usually found between the former
colonial Power and the newly independent State, the
case of decolonization could not be compared with
other cases of State succession, such as integration or
merger. The Special Rapporteur had drawn attention
to that distinction in an interesting passage in para-
graph 89 of his report.
14. On the central issue discussed in the report, he
thought that, with regard to economic and financial
rights, general international law recognized two prin-
ciples which were not altogether in harmony with each
other. The first was that a State could do what it
pleased with the property of its own nationals. It was
only recently that international law had moderated to
some extent its complete lack of interest in the acquired
rights of nationals by recognizing, in article 17 of the
Universal Declaration of Human Rights, that "Everyone
has the right to own property" and that "No one shall
be arbitrarily deprived of his property". In that new
development, no distinction was made between aliens
and nationals. There was, however, no remedy as effec-
tive as the traditional channel of diplomatic protection.
15. The second principle, in which international law
was highly interested, was the protection of aliens
against the State which had power over their private
economic rights. International law furnished the means
of protecting such private economic rights to the State
with which the rights were identified, although in fact
they might represent international, or rather multi-
national, capital. A striking description of the position in
that respect was given in a passage written in 1950,
quoted by the Special Rapporteur in paragraph 58 of
his report. The present position, however, was that no
one would maintain that alien property was sacred and

that it was sheltered by international law from any
measures that might be taken in the public interest by
the State concerned, though compensation must, of
course, be paid for expropriation. At the same time,
the antithesis between nationals and aliens with regard
to acquired rights was no longer absolute. Nor were
acquired rights in themselves absolute.
16. It would be running counter to that sound deve-
lopment, and would be contrary to the interests of the
new States in particular, if the antithesis between nation-
als and aliens were maintained in its full rigidity, since
the paradoxical result would be that international law
disclaimed all interest in acquired rights in one instance,
but concerned itself with them in another, merely because
sovereignty over a piece of territory had changed hands.
As a recent writer on State succession had pointed out,
"There is no reason why a successor State should be in
any less strong a position in this respect than any other
State, or why acquired rights should be invested after
a change of sovereignty with a sanctity and permanence
greater than they had before".1

17. Decolonization gave rise Jx> problems of acquired
rights on a very large scale. In that particular kind of
State succession, an enormous volume of rights became
alien overnight, so that the question of the protection of
acquired rights was particularly acute.
18. The problem could hardly be approached from the
standpoint that the newly independent State had been
enriched because it now had in its power all the wealth
to which aliens had acquired rights. In other United
Nations bodies an attempt was being made to lay down
principles of co-operation, on the basis that all
peoples were entitled to an equitable share in economic
and social progress in accordance with Article 55 of the
Charter. The idea was even being put forward of a
charter of development which would constitute a
solemn preamble for the strategy of development. From
that point of view, the enrichment of new States should
be welcomed rather than discouraged. In paragraph 109
of his report, the Special Rapporteur had included some
comments on that point which took into account import-
ant trends of thought in the Economic and Social
Council and its subsidiary bodies.

19. The concept of equality had been referred to
during the discussion and it was interesting to note that
the International Court of Justice, in its Judgement of
20 February 1969 in the North Sea Continental Shelf
cases, had dealt with the relation between equity and
equality. Those cases had been presented as a matter
of geography and, in broad outline, the Court had been
called upon to decide what principles should be observed
by the States concerned in their further negotiations,
and in future law-making. The Court had held that
equity did not require the reshaping of geography: there
was no room in nature for mathematical equality, but
there could be room for equitable correction of natural
inequality. The following passage from the Judgement
was worth quoting:

"Equity does not necessarily imply equality. There

1 D. P. O'Connell, State Succession in Municipal Law and
International Law, 1967, vol. I, p. 265.
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can never be any question of completely refashioning
nature, and equity does not require that a State
without access to the sea should be allotted an area
of continental shelf, any more than there could be a
question of rendering the situation of a State with an
extensive coastline similar to that of a State with a
restricted coastline. Equality is to be reckoned within
the same plane, and it is not such natural inequalities
as those that equity could remedy . . . It is therefore
not a question of totally refashioning geography
whatever the facts of the situation but, given a geo-
graphical situation of quasi-equality as between a
number of States, of abating the effects of an inci-
dental special feature from which an unjustifiable
difference of treatment could result".2

That passage was very pertinent to the situation under
discussion, which, though historical rather than geogra-
phical, like the situation in the North Sea Continental
Shelf cases involved a question of distribution of wealth.
It was within human power to remedy if not to change
such situations.
20. He could not agree that compensation had no
place in the international law of the future. Compen-
sation was a necessary safeguard for foreign investments,
which still had a part to play in helping to bring a
reasonable degree of prosperity to developing countries.
Compensation was also necessary to relieve the human
suffering which inevitably resulted from social change.
It should, moreover, be remembered that compensation
had a place in cases of State succession other than those
resulting from decolonization.
21. It was not at all contrary to the principle of
sovereign equality that compensation should come into
play in cases where reliance had been placed on the
promises of a State which had concluded a contract or
granted a concession. Once the process of decolonization
had been completed and normal participation in eco-
nomic and social progress had been resumed in all
continents, the international rules on compensation for
loss of property would appear in a normal context. If
that were the lesson to be learned from the Special
Rapporteur's second report, a solid foundation would
have been laid for legal rules to guide the international
community in those matters.
22. Mr. REUTER said he was not in a position to
reply immediately to all the Special Rapporteur's
questions, which he had only just seen; he would reserve
the right to add to or modify the views he was about
to express on some of them.
23. But first of all he wished to pay a tribute to the
Special Rapporteur for the remarkable scientific and
intellectual qualities he had shown in drafting his
report. It was a fighting document. In form, style and
conclusions, it was designed to prove that a successor
State was free to reject, as it pleased, any obligations
contracted by the predecessor State. The militant charac-
ter of the report could be summed up in two prop-
ositions: either there was sovereignty or there was not;
either a legal rule was clear and precise or it was not
a rule.

2 LCJ. Reports 1969, pp. 49 and 50, para. 91.

24. Nevertheless, as Mr. Castren had discreetly but
clearly brought out, several doors were still open or
at least ajar. He himself was in favour of compromise
solutions, for though compromise might not have the
logic of reason, it had the logic of life.
25. Ever since the world had begun, rebus non stan-
tibus, both the strongest grounds and the most sordid
pretexts had been put forward to justify debtors not
paying their debts, States plundering their subjects and
States defaulting on the most solemn undertakings
towards one another. It was not so very long ago that the
Christian princes of the Western world used to maintain
that, on the death of their predecessor, all obligations
contracted by him became null and void. Some means
of confirming such obligations had to be found, there-
fore, before they could be treated as "acquired rights",
and such confirmation was not always a disinterested
action. Jurists in all ages had devised procedures,
concepts and a vocabulary which were not always
faultless, but which made it possible to take account of
conflicting interests all of which were to some extent
legitimate.
26. The term "acquired rights" thus meant, precisely,
that the rights acquired were genuine rights and that,
if they had not been acquired, there would be no
rights at all. The expression "State succession", by
analogy with the death of a natural person, recalled the
common-sense position that anyone who accepted an
inheritance had to accept the liabilities as well as the
assets.
27. No legal system could allow itself the luxury of
rejecting all transition in the name of an abstract concept,
however logical it might be. Problems of inter-temporal
law were difficult, but the Commission had already pre-
pared articles on such problems in international law.
It was possible that those articles had been accepted
because they were not very clear, but in his opinion,
it was because transitional rights had to be provided for
in every sphere, and even an obscure formula was better
than silence, which was mere cowardice.
28. Whatever form the results of the Commission's
work ought to take for its discussions to be useful, it
was certainly better that they should be focussed on the
future rather than on the past.
29. That presupposed the fulfilment of two conditions,
distinct in law but largely united in practice. First, it
must be clearly stated what cases of change in sove-
reignty were to be considered. In his view, it could only
be those in which there was a lawful change of territorial
sovereignty. Unlawful situations, which characterized a
great many examples of past changes, involved nullities
and sanctions and were completely irrelevant to any
rules the Commission might prepare for lawful situations.
And for that reason he thought the problems of State
succession arising out of decolonization were not of
any great importance. Decolonization had now reached
a very advanced stage, unless, of course, the term was
to be used in a more general sense, particularly from
the geographical standpoint, than was given to it in
the United Nations. Decolonization problems had been,
or would be, solved within a treaty framework. If there
were further operations to be undertaken and if they
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did not proceed peacefully, the problems raised would
be considered within the framework of international
responsibility, with its full panoply of nullities and
sanctions.

30. On those terms, the cases of State succession to
be considered were not very numerous. Some imagination
was needed, seeing that present-day international law
was not very kindly disposed towards territorial changes.
However, if the right of self-determination was accepted,
which juridically threw open the right of secession in
unitary States, there was one case today. If federations
were considered, which also admitted the possibility of
secession, and if it were recognized that a State could
leave a federation, there was, perhaps, another case.

31. But the trend today was in the other direction.
Federations were being formed and unions were deve-
loping, with their concomitant joint services, under-
takings and investments. Those unions granted economic
rights to aliens, and all kinds of situations could be
imagined in which the problems of State succession in
economic matters arose and would arise; some indeed
had already arisen. It would be better to deal with
some of those problems rather than with the problems
raised by decolonization, although the former had also
arisen in connexion with decolonization. That was the
case where colonial federations had broken up and the
unsolved problems now arose in the relations between
the States born of the dissolution of the federation, not
in the relations between the colonizers and the colonized.

32. To come to the question of principles, it had
been suggested that the Commission should examine
the human rights aspect of the problem, not only from
the individual but also from the collective standpoint,
for even in the capitalist countries, patrimonial relations
were more relations between groups than relations
between individuals. Internationally, however, human
rights were not at present considered from that aspect.
The Commission should accordingly tackle the major
problems of collective economic relationships, and the
question of human rights should be approached with
caution.

33. On the other hand, unlike the Special Rapporteur,
he attached great importance to the principle of unjust
enrichment. When the abuses of capitalism were criti-
cized, it was on the ground of unjust enrichment. If
that criticism was to be accepted even by capitalists, it
must be admitted that there could also be cases when
the abolition by law of all existing rights brought an
unjust enrichment in the opposite direction. The notion
was rather vague, but it could have practical results.

34. There were also a number of lessons to be learned
from the study of the concept of good faith, for invest-
ments were everywhere covered by some form of
agreement, in law or in fact. The acceptance of such
investments involved the acceptance of a certain respon-
sibility. The elements and the limits of that respon-
sibility must be studied.

The meeting rose at 11.15 a.m.
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Co-operation with other Bodies

[Item 5 of the agenda]
(resumed from the 999th meeting)

STATEMENT BY THE PRESIDENT OF THE INTERNATIONAL
COURT OF JUSTICE

1. The CHAIRMAN, welcoming His Excellency
Mr. Bustamante y Rivero, the President of the Interna-
tional Court of Justice, said that his presence symbolized
the bonds which united the Court with the Interna-
tional Law Commission, both as to their membership
and in their work. Five judges of the Court were former
members of the International Law Commission, as
several former judges had been; and in its work the
Commission was called upon to ponder the judgments
of the Court and draw the necessary conclusions to
assist it in its task of codification and progressive devel-
opment of international law. The Court and the Com-
mission pursued a common aim proclaimed in the pre-
amble to the Charter of the United Nations: "to establish
conditions under which justice and respect for the obliga-
tions arising from treaties and other sources of interna-
tional law can be maintained".
2. An eminent jurist, author of many notable works,
philosopher, historian, man of letters, diplomat and
statesman, Mr. Bustamante y Rivero symbolized the
universal nature of the highest virtues of the great ser-
vants of the law. He had successively taught such
varied disciplines as archaeology, social geography,
philosophy and law. He had been advocate, judge and
prosecutor, as well as minister plenipotentiary, ambas-
sador and chairman of the committee on private interna-
tional law at the second South American Congress of
Jurists. Finally, he had filled the highest office in his
country, that of President of the Republic. His presence
was a source of pride for the Commission.

3. Mr. BUSTAMANTE Y RIVERO (President of the
International Court of Justice), after thanking the
Chairman for his kind words of welcome, said that the
International Court of Justice and the Commission
were both working to promote and develop the law, and
to perfect it so far as was humanly possible. It was
therefore natural that the President and judges of the
Court should from time to time have the pleasure of
visiting the Commission and exchanging mutual good
wishes for the success of their common endeavours.
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4. Reiterating the feelings expressed in previous years
by other members of the Court who had had the honour
of addressing the Commission, he called for continued
efforts by both bodies to further the progress of interna-
tional law, which was so important for human justice.
5. An examination of the specific tasks of the Com-
mission and the Court, however, revealed points of
difference between them. The Commission was called
upon to examine the whole field of international law
objectively and impartially, as it were from above the
living realities of relations between peoples. After care-
fully sifting the theory of the law, the doctrine of writers
and court decisions, it formulated and refined legal prin-
ciples which it stated in codifications that later served
—until multilateral treaties were concluded by States—
as a guide to judges adjudicating in specific cases.
6. The Commission, though it remained aloof from
current legal disputes and concrete cases, never lost
sight of their complexity when taking decisions that
were not purely theoretical, but took the realities of the
contemporary world into account. The great merit of
the Commission's work was that it most aptly associated
pure legal theory—as found in the writings of eminent
jurists and in the decisions of the International Court of
Justice, arbitral tribunas and other judicial bodies—with
the concrete rules of law which could be discerned by
constant observation _o_f everyday life and the conflicts
and vicissitudes of the modern world.
7. As to the judges, their aims were similar, but their
position was rather different. Unlike the members of
the Commission, they could not adopt a purely general
and speculative approach to the technical problems of
international law. They had to face the obstacles and
the circumstances of the particular dispute between the
parties to a case. They must laboriously seek means of
adapting to the specific problems of a particular dispute
the principles and rules formulated by the Commission,
which would subsequently be adjusted and adopted by
a diplomatic codification conference.
8. In that difficult task, the members of the Court
appreciated the help and encouragement of their friends
in the Commission. The Chairman had very rightly
pointed out that five former members of the Commis-
sion were at present judges of the International Court
of Justice. Leading international lawyers who had
served on the Commission had thus come with their
knowledge and wisdom to strengthen the Court in the
performance of its task of rendering justice and applying
the law to specific cases.
9. That explained the very pleasant comradeship
between the judges of the Court and the members of
the Commission. They all belonged to the same unique
family. In the common task of developing the law, the
Commission dealt with the theoretical aspects without
disregarding practical matters; the Court dealt with
practical cases without disregarding legal theory. They
both worked for the same purpose.
10. It was therefore particularly gratifying for him to
be with the Commission on that occasion and to bring
to it the greetings of all the judges of the International
Court. He associated himself with the common wish of

all the judges of the Court that the Commission might
continue to be successful in its work of formulating
the new rules which were constantly emerging and devel-
oping, while still remaining part of that great body of
law which must prevail throughout the world if the so
much needed conditions of peace were to be established.

11. Mr. CASTANEDA said that, as a Latin American
member of the Commission, he wished to be among the
first to welcome the President of the International
Court of Justice. President Bustamante y Rivero united
in his person some of the highest intellectual, academic
and political values of the present time, so that all Latin
Americans could feel justly proud of his appearance
before the Commission. While the Commission had been
entrusted by the General Assembly with the important
task of codifying international law, which was work
of a general and abstract character, the International
Court of Justice was the principal international body
responsible for the interpretation and application of legal
rules and principles. The Commission was therefore
particularly gratified by the visits of the President and
other judges of the Court, inasmuch as they provided a
most valuable link between legal theory and practice. He
was sure that the members of the Commission regarded
the Court as the surest safeguard against some of the
most serious perils threatening humanity today.
12. Mr. ROSENNE said that the visit of the President
of the International Court of Justice to the Commission
was remarkable for at least three reasons. First, it was
the first time that the Commission had been honoured
by the visit of a President of the Court during his term
of office. Secondly, it was the first time that the Court
had been represented at one of the Commission's
meetings by a distinguished jurist who had not been a
member of the Commission. Thirdly, it was the first
time that a whole meeting of the Commission had been
devoted to an address by the President of the Court.

13. He wished to thank the President for his thought-
provoking address, and in particular for his very per-
tinent comments on the points of difference between the
work of the Court and that of the Commission. He had
been reminded of a sentence in an opinion delivered by
the President in 1962, which read: "Since the law is a
living phenomenon which reflects the collective demands
and needs of each stage of history, and the application
of which is designed to achieve a social purpose, it is
clear that the social developments of the period con-
stitute one of the outstanding sources for the interpreta-
tion of law, alongside examination of the preparatory
work of the technicians and research into judicial
precedents. The law is not just a mental abstraction, nor
the result of repeated application of judicial decisions,
but is first and foremost a rule of conduct which has its
roots in the deepest layers of society".1 He was con-
vinced that that opinion of the President was shared by
many international lawyers, even if it seemed from time
to time that the august body over which he now presided
had not fully learned all its lessons.

14. In his statement at the International Labour Con-

1 I.CJ. Reports, 1962, South West Africa cases, p. 351.
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ference on 18 June 1969, the President had said:
" . . . the vocation of a judge is neither convenient sub-
mission to prevailing social habits, nor rigid abstract
theorising, but the lofty exercise of a flexible and human
faculty of judgment, an unflagging determination to
redress reality in the service of perfection, equity and
peace". He had gone on to say that the body he
represented—the organ of international justice—was
perhaps the one to which was assigned the last and hence
the most difficult task of all: "that of preventing, through
the bonds of law, a break-up of this unity of mankind,
the unity of the species that will assure in time the
destiny of man". And later he had added: "It is juridical
life which proclaims the rule of law over and above
vested interests; which establishes equality of rights and
opportunities; which accords to each what in pure
justice is his due; which safeguards national and human
dignity; which receives into legislation the principles of
the new law and makes way for the reform of outmoded
institutions". That last sentence, in particular, expressed
the idea which had guided the General Assembly in
establishing the International Law Commission and
which had since guided the Commission in its work.
15. He noted with satisfaction that during the Pres-
ident's term of office a thorough re-examination of the
standing of the Court, its relationship to other interna-
tional organs and its methods of work had been
initiated. At the same time, however, he could not avoid
expressing his concern lest, through an excess of
publicity—which at present seemed characteristic of
United Nations diplomacy—the Court might be drawn
into the storm-centre of political controversy. At the
last session of the General Assembly, more than one
representative had tried to provoke a public debate on
the report which the Court had submitted to the United
Nations in 1968 and which had implied a somewhat
unexpected reinterpretation of United Nations practices.

16. Mr. REUTER said the Commission was bound to
feel respect and pride at the great honour of being able
to welcome the President of the International Court of
Justice. Since he himself was at present discharging the
duties of counsel to the Court, he had to be discreet and
could not say everything he wished, but he would say
that the personal charm, courtesy and friendliness of
the President made him forget the distance by which
their functions separated the counsel and judges of the
International Court of Justice. The presence of Mr. Busta-
mante y Rivero in the Commission was a reminder
that the Court was an organ of the United Nations, but
it must be borne in mind that any application of the
law was a creative and original effort requiring the calm,
independence and solitude in which he exercised his
heavy responsibilities with such distinction and authority.

17. Mr. YASSEEN said that the great honour done
to the Commission by the visit of the President of the
International Court of Justice, was due both to his
personal qualities and the office he held. After paying a
tribute to Mr. Bustamante y Rivero's eminence, he
emphasized the interdependence of the work of the
International Court of Justice and that of the Interna-
tional Law Commission: the former had to ensure
respect for the international legal order, while the latter

had to codify and progressively develop its rules. The
codification of international law could help to promote
general acceptance of the compulsory jurisdiction of the
International Court of Justice by making the rules of
international law clearer, more precise and less contro-
versial. For instance, some countries which had not
accepted the Court's compulsory jurisdiction had not
hesitated, after the adoption of the Vienna Convention
on Diplomatic Relations, to ratify the optional protocol
on compulsory jurisdiction. What was more, the Com-
mission's work had made it possible to widen the
scope of compulsory jurisdiction, which, since the
adoption of the Vienna Convention on the Law of
Treaties, could henceforth extend to the question of
incompatibility of treaties and rules of jus cogens. For
all those reasons, the visit of the President of the
International Court of Justice was of exceptional import-
ance for the Commission.
18. Mr. TABIBI said he wished to welcome Mr. Busta-
mante y Rivero as the President of the principal
United Nations organ concerned with the ending of
injustice throughout the world. Since President Busta-
mante had assumed office, there had been a great change
in the International Court of Justice, particularly in
the direction of closer contacts between the Court and
other United Nations bodies, such as the General
Assembly and the International Law Commission. As
the President had mentioned in his address, many former
members of the Commission had become judges of the
Court; it was not surprising that their visits should be
particularly welcome to the Commission, which at its
1967 session had received no less than three of them.
19. The President had rightly pointed out the need
for stronger links between the Commission and the
Court, inasmuch as both served the same ultimate
objective under the United Nations Charter, the one as
a quasi-legislative and the other as a judicial organ.
20. He also welcomed the President as a representative
of the Latin American region, which had such a rich
tradition of law and justice. He himself, as an Asian
jurist, could say that the people of his region were
loking forward to the day when the Court would really
assume the role expected of it in the preservation of law
and justice throughout the world, and he hoped that in its
future work, the Court would take into consideration
the new force which the emerging nations represented
in the development of international law.
21. Mr. BEDJAOUI said that the Commission felt
proud and honoured by the visit of the President of the
International Court of Justice. Mr. Bustamante y Rivero
was not only an eminent jurist and statesman, but a man
with a richly endowed personality such as was rarely
encountered; he was a servant of the international
community working for the renovation of law who, by
reason of the constant and distinguished services he had
rendered to the cause of law in the International Court
of Justice, must be held in high esteem by all jurists and
all men.
22. Mr. TAMMES said he had always followed the
decisions and opinions of the International Court of
Justice with the greatest interest and had therefore been
gratified by the President's reference, in his address, to
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the converging activities of the Commission and the
Court. He wished to join other speakers in expressing
the hope that relations between the Court and the Com-
mission would be even closer in the future.
23. The people of his country were proud to have the
International Court of Justice in their midst as the
continuation of a tradition dating from the early days of
the present century, when statesmen from all over the
world had found The Hague an ideal meeting-place for
international conferences.
24. Mr. USTOR said he wished to greet the President
of the International Court of Justice not only as a dis-
tinguished jurist and scholar, but also as a son of heroic
Peru and a representative of the great Latin American
legal tradition. He was continuing that tradition not only
in his work in the Court but also in his books, among
which could be found a treatise on sociology; that
showed that his thinking went to the very roots of law
and to its role in the development of society.
25. He welcomed the closer contacts which the Court
was establishing with the United Nations General
Assembly, through reports submitted to that body, and
with the International Law Commission. The Com-
mission was an important law-creating agency of the
United Nations, because its work of codification
inevitably also involved an attempt to improve, supple-
ment and generally reformulate legal rules in the light
of contemporary conditions. How far the application
of international law—which was the main task of the
Court—was connected with its creation, or with inter-
preting and thereby moulding it in the light of con-
temporary conditions, had been the great problem facing
the Court in 1966 in the South West Africa cases. The
views of seven of the judges had proved unsatisfactory
to the greater part of the world, which had found their
position too rigid when they had said that law could
serve a social need "only through and within the limits
of its own discipline",2 and that the duty of the Court
was "to apply the law as it finds it, not to make it".3

The greater part of the world community had approved
the stand taken by the dissenting judges, one of whom
had said: "The historical development of law demon-
strates the continual process of the cultural enrichment
of the legal order by taking into consideration values or
interests which had previously been excluded from the
sphere of law".4

26. In the of dissenting opinions of that kind,
the Court was faced with no small difficulty in serving
the needs of the world community as a whole; he hoped
that in future it would give an even more prominent
place to the realization of social justice.
27. Sir Humphrey WALDOCK said he wished to join
with his colleagues in expressing his sense of privilege
and pleasure at the presence of the President of the
International Court of Justice. As Special Rapporteur
for the law of treaties, he had always been impressed
by the very real importance of the Court as the interna-

2 I.CJ. Reports, 1966, p. 34.
3 Ibid., p. 48.
4 Ibid., p. 252.

tional organ concerned with completing the work of
codification on which the Commission was engaged.
He had noted in the past that, in dealing with the
general principles of codification, the Commission had
often found itself confronted with questions involving
a mixture of facts and law and that it then became very
difficult to push codification of general rules further
without encountering sharp divergences of opinion. It
was at that point that the work of the Court in inter-
pretation and application became an essential comple-
ment to the work of the Commission. As a member of
another Court, he could also assure the President that
all international courts attached the greatest importance
to the decisions and opinions of the International Court
of Justice, and that he personally would look forward
with the liveliest interest to its future activities.

28. Mr. RUDA said that, as a Latin American mem-
ber of the Commission, it was a great pleasure for him
to welcome the President of the International Court of
Justice. The President had already been justly praised
as an eminent jurist, statesman and man of letters, but
he (Mr. Ruda) recalled that in his student days
Mr. Bustamante y Rivero had also been universally
looked up to by the youth of Latin America as an
outstanding example of what was finest in that continent.
He was glad to note that the Court and the Commission,
as the President had pointed out, were engaged in a joint
task in which the rule of law was placed above any
political ideology.

29. Mr. BARTOS, after paying a tribute to the Presi-
dent of the International Court of Justice, emphasized
the importance of the compulsory jurisdiction of the
Court—the only guarantee that the law would be
applied—which the Charter had unfortunately not made
into a rule. He regretted that the powers of the Court
were limited, since that was a ground adduced to
justify the optional character of its jurisdiction. The
Court should be given the widest possible competence
in order to ensure respect for international law and the
rule of law generally in relations between nations. It
would be wrong to think that to recognize the juris-
diction of the Court was a slight on the honour of States.

30. He hoped that by their future work the Interna-
tional Court of Justice and the International Law
Commission would develop a better international order
and fight side by side, independently of all political
considerations, against injustice and disorder in the
world.

31. Mr. IGNACIO-PINTO associated himself with the
tributes paid to the President of the International Court
of Justice. A visit by the representative of a body which
sought to ensure respect for the primacy of law in the
world was an encouragement to the Commission which,
far from engaging in "legal pedantry" as it had been
accused of doing, was helping to establish the reign of
peace through justice in the world.

32. The CHAIRMAN thanked the President of the
International Court of Justice for his kind words about
the Commission and its members and asked him to
convey the Commission's respects to the judges of the
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International Court and to tell them how much the
Commission appreciated the work they were doing,
which was of such importance for international law.

The meeting rose at 1.5 p.m.

1005th MEETING

Friday, 20 June 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Bartos, Mr. Bedjaoui, Mr. Castren,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tabibi, Mr. Tammes,
Mr. Tsuruoka, Mr. Ustor, Sir Humphrey Waldock,
Mr. Yasseen.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

{resumed from the 1003rd meeting)

1. The CHAIRMAN invited the Commission to
resume consideration of the Special Rapporteur's second
report (A/CN.4/216/Rev.l).
2. Mr. REUTER said that in his previous remarks 1

he had suggested that the form in which the question had
been presented to the Commission required that it should
first decide what were the specific cases it wished to
study under the heading of succession of States and then
consider what principles it should follow in their
detailed examination. His personal opinion was that
principles which could lead to constructive compromise
solutions should be chosen, depending, of course, on the
sphere which the Commission assigned to succession of
States.
3. Many of the problems taken up, either by the
Special Rapporteur in his report or by those members
of the Commission who had already spoken, did in fact
arise very often in cases of State succession, but not
necessarily in that connexion only; they often arose quite
apart from State succession. For example, members of
the Commission had naturally mentioned the question
of the consequences, in international law, of changes in
the structure or economic policy of a State, whether it
was a new State or not. Such changes, which raised the
problems of respect for private property and the
treatment of aliens, could occur without any succession,
as had happened in France in 1944-1946. In the
example given by Mr. Ustor, problems of succession had
arisen when the Austro-Hungarian empire had been split

1 See 1003rd meeting, paras. 22 et seq.

up into several States; and then later, in 1946, fresh
problems of war damage and change of regime had been
superimposed. Again, problems of succession would
arise for a decolonized State which recovered its full
independence and opted for a relatively liberal economic
regime, but it would also have problems of the same
kind to settle if it subsequently decided to change its
economic structure. Those examples showed that the
Commission's task could be envisaged more or less
broadly. The question was whether the problems raised
by succession of States and governments and the similar
problems which arose apart from succession should be
studied together or separately.
4. He was not opposed to the idea that the Commission
should examine, under State succession, the problems
arising out of changes in the structure or economic policy
of an independent State, whether it was a new State or
not, which were outside the limits of succession as such.
If the Commission so decided, it would inevitably have
to widen the scope of its study considerably and intro-
duce new principles. For example, it would have to study
the important consequences for a whole series of con-
tracts—concessions, investment agreements, and so
on—of changes made by a State in its economic policy
or structures. That was a case for application of the
rebus sic stantibus clause, a legitimate case for the modi-
fication of certain contractual balances. In private law
and in collective property relationships, amendments to
contracts were common, and examples could also be
found in public international law. In the modern world,
the distinction between private collective property and
public collective property was artificial. The contracts
concluded every day between the socialist planned-
economy countries and private enterprise contained re-
vision clauses or provided for amendment procedure.
5. The modern world, therefore, was one of creative
change, and it was in that direction that the Commission
should orient its studies if it wished to deal with
succession in the broadest sense. Such an attitude might
perhaps be regarded as revolutionary, but he had no
objection to that. The Commission had already decided
that the product of its study should be draft articles for a
convention, not just a model draft. If it decided to deal
with succession of States in the manner he had indicated,
the Commission would not have to prepare draft articles;
it would have to think about proposing more flexible
texts, directives, recommendations or simply commen-
taries on model solutions. It might also submit, in the
form of a report, a critical analysis of a new kind of
treaty relations to which Mr. Bedjaoui had referred in
his study. On the other hand, if it took State succession
in the strict sense of the term, it would have to leave
aside problems which were linked to State succession
in fact if not in law.
6. As to the research requested of it, the Secretariat
should be given precise instructions regarding the most
important points on which it was to concentrate.
7. Sir Humphrey WALDOCK said he admired the
lucidity and elegance of the Special Rapporteur's report,
but found it rather difficult to comment on, because the
Special Rapporteur had made the subject acquired rights
and the Commission had been expecting to receive a
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rather different kind of report. His own reactions had
already been voiced by several of his colleagues; he
agreed with a great deal that had been said by Mr. Cas-
tren and sympathized with the views expressed by
Mr. Reuter.
8. On the whole, the report seemed to him to be more
of a brief or an argument than an objective exposition
of the subject on which the Commission could safely
take a decision in full knowledge of the issues. In par-
ticular, it showed a certain lack of balance, since the
case on one side had been put very strongly while the
balancing arguments on the other side had not been
stated with the same fullness. There were also a number
of matters in the report involving legal appreciations on
which he had considerable reservations, as he did not
think they could be accepted as correct. Examples were
the German Settlers case and the Sabbatino case.2

9. The Commission hardly had sufficient well-balanced
material before it to give satisfactory answers to the
Special Rapporteur's questionnaire.3 Indeed, he was not
entirely sure what the purpose of that questionnaire
really was. The Special Rapporteur had stated that he
was listing some of the problems on which he would be
glad to learn the views of his colleagues, but if the
questionnaire was to be used by the Commission as a
basis for some form of preliminary decisions, he thought
the time was quite premature for arriving at those deci-
sions, because much more thought would have to be
devoted to the subject before even a preliminary decision
could be taken.
10. He had said he did not consider that the Special
Rapporteur's report was a fully balanced exposition; he
wished at the same time to make it clear that he himself
had no fixed views on the possible outcome of any
discussion of the issues raised in the report. He did feel
that the issues had been placed in the wrong perspective
by orienting them so largely to the notion of acquired
rights. Historically, that notion might have dominated
juristic writing at a certain period, but undue emphasis
would be placed on a particular aspect of the problem
if the Commission's attention was focussed mainly on
the question of acquired rights.
11. With reference to Mr. Ustor's statement at a
previous meeting, he thought that his comment on the
concept of "vested interest"4 was not correct as that
term—a highly technical one—was understood in
English common law. In English law, such interests
became vested rights when all the necessary ante-
cedent conditions had been fulfilled; a right so vested
might afterwards still be liable to destruction by the
happening of a subsequent event, but that would not
preclude it from being considered a vested interest.
12. What was at issue was the rights of individuals
and the State of which they were nationals to property
which the former might have acquired through their
efforts in particular foreign territories. That might also
touch problems of human rights, and the whole question
had to be considered in a general way with a view to

determining what was the proper balance of legal
interests at the present time. The Commission would
therefore have to work out the general principles and
then identify the several exceptions to those principles
which might exist.
13. The Special Rapporteur seemed to have over-
looked the fact that the subject of acquired rights had
already been before the Commission in another context,
namely, that of State responsibility; and he had not
taken any account of a paper written by Mr. Jimenez de
Arechaga which dealt with issues discussed in the
present report. The question of acquired rights had been
discussed at length in 1963 in connexion with the topic
of State responsibility. After considering the reports
by Mr. Garcia Amador, the former Special Rapporteur
for the topic, the Commission had ultimately decided
that it would prefer to deal with the general principles
of State responsibility rather than with the particular
aspect of acquired rights. At that time, Mr. Jimenez de
Arechaga had submitted a paper on the duty to com-
pensate for the nationalization of foreign property 5 to
a special Sub-Committee of the Commission; in that
paper he had turned his back on the concept of
acquired rights as having been based on general prin-
ciples of law recognized at a time when the economic
systems of the world had greater unity. He had taken
the view that today the right to compensation still
existed, but that the legal basis for that right had to be
sought rather in the ideas of equity and unjust enrich-
ment. He himself, who had been brought up in English
traditions of international law, had sympathy with that
approach, but thought that the Commission should
not try to force the issue, since the situation today was
much more complex.
14. The subject was a delicate one, on which it was
undesirable to come to any premature conclusions.
What was needed was to seek common ground on which
it might be possible to go forward with the work of
codification, whether such codification was to be
expressed in terms of a convention or not. To find that
necessary common ground, the Commission should have
before it a more balanced exposition of all the issues;
what the Special Rapporteur had produced was a frontal
attack delivered from a particular point of view. He
could only imagine that the Special Rapporteur had
made such an attack because he had thought that some
of his colleagues held more rigid positions than in fact
they did.
15. As far as acquired rights were concerned, it was
clear that in the period between the two wars the
Permanent Court of International Justice had taken the
view that there was a rule of customary law in favour
of such rights, even if it had not defined how far they
extended. That was also apparent from the other cases
cited by Mr. Castren. In its advisory opinion on the
German Settlers case, the Court had expressly said that
"no treaty provision is required for the preservation
of the rights and obligations now in question",6 so that

2 See report (A/CN.4/216/Rev.l) paras. 16 and 55.
3 See 1003rd meeting, para. 1.
4 See 1002nd meeting, paras. 5 and 6.

5 See Yearbook of the International Law Commission, 1963,
vol. II, p. 237.

6 P.C.I.J., 1923, Series B, No. 6, p. 38.
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it was, for him, impossible to accept the Special
Rapporteur's presentation of the Permanent Court's
views in that case. On the other hand, much had
happened since that time. What the Commission now
had to do was to find the most acceptable attitude to
adopt with respect to the position of aliens where their
"vested" rights or property rights in foreign countries
were involved. To his way of thinking, the first question
to be answered by the Commission was whether it
should take up the problem of acquired rights in the
context of State responsibility, or in that of State succes-
sion, or possibly as a separate topic. Mr. Ustor had
raised that issue and to him it seemed a fundamental
one.
16. As Mr. Reuter had pointed out, the question of
acquired rights did not fall exclusively within the topic
of State succession, and the Commission's work on State
succession might only be complicated if it became
involved in such a delicate and prickly problem. So far
in its history, the Commission had shown a certain
reluctance to take up the question at all; it undoubtedly
did have links with the topic of State responsibility, but
was only one aspect of that topic.
17. The Commission should therefore decide whether
it wished the Special Rapporteur to deal with the ques-
tion of acquired rights as a major issue under State
succession or to concentrate on some other branch of
the topic, leaving acquired rights aside as one of the
incidental questions involved.
18. Mr. Tammes had referred to the North Sea
Continental Shelf cases and the statement concerning
equality made by the International Court of Justice.7

The question of equality was undoubtedly important in
that context, but he thought that it would be more
prudent not to give too broad an interpretation to the
Court's language, which applied primarily to a par-
ticular problem of "geographical" equity arising in
connexion with the continental shelf. On the German
side the case had been argued as a question of geogra-
phical equity and equality. At the end of the case, as a
counter-argument on behalf of Denmark, he himself had
invoked more general considerations of equity. Denmark
had never possessed any natural resources, while Ger-
many had had vast resources of coal and steel which
had enabled it to achieve a dominant position in Europe
in the 19th century. He had argued, therefore, that if
the principles of equity were applied, there was a case
for compensation to Denmark for what that country
had been denied by nature. But the Court had clearly
limited its own references to equality and equity to the
context of boundaries on the continental shelf. Accord-
ingly, it was necessary to be careful in drawing
any general conclusions of the kind suggested by
Mr. Tammes from that particular case.
19. With regard to decolonization, while it might have
considerable significance in connexion with the topic
of State succession, that significance should not be exag-
gerated. In particular, the question of nationality follow-
ing decolonization was a very delicate one, as his own
country had found in dealing with its former territories.

See 1003rd meeting, para. 19.

The Commission should therefore be careful in the
language it used and remember that it was codifying
international law for the future.
20. Another element which seemed to have been
inadequately dealt with in the report was General
Assembly resolution 1803 (XVII), concerning perma-
nent sovereignty over natural resources. The Special
Rapporteur's reference to that resolution had been made
from a particular point of view. The resolution should
be approached with caution, however, since it had been
arrived at with difficulty and contained so many
elements of compromise that it was not easy for inter-
national lawyers to give any precise interpretation of
the conclusions to be drawn from it.

21. The Commission must strive to find common
gound for a proposal which would be acceptable not just
to a narrow majority or even to a two-thirds majority.
There were issues which had been touched upon bril-
liantly by Mr. Reuter: it was not enough, for example,
to think only in terms of individuals, since their property
was a part of the economic strength of their country.
Moreover, the question of foreign investments was
extremely complex, since in many countries during the
last twenty-five years such investments had been subject
to greater or smaller controls. For those and other
reasons it would be difficult and premature at the present
juncture for the Commission to issue any clear-cut
directives to the Special Rapporteur. The Commission's
first task should be to decide on its answer to question 5
in the Special Rapporteur's questionnaire. Should the
question of acquired rights be dealt with under State
responsibility or under State succession? In his opinion,
the latter approach would be hardly satisfactory unless
the matter was studied very completely. Or should the
question of acquired rights be left aside for the time
being and discussed later as a separate and highly
important subject?

22. With regard to question 8, the answer would
depend on the other answers to the questionnaire. He
personally would be glad to see the Secretariat under-
take the various tasks and inquiries suggested, but he
doubted whether it would wish to go into any analysis
of jurisprudence, since the subject tended to be
controversial.
23. Lastly, he frankly admitted that he was not at
all clear as to the course the Commission ought to
pursue and had an open mind on the subject. But he
believed that the Special Rapporteur would make it
easier for the Commission to find the direction in which
it ought to go if he supplied it with a dispassionate
statement of the various considerations, rather than a
forceful presentation of one point of view.

23. Mr. C A S T R £ N said that, since he had already
defined his position, he would confine himself to a brief
reply to the questionnaire submitted by the Special
Rapporteur.
25. In paragraph 1, four questions were asked in
connexion with the legal basis to be given to acquired
rights. He agreed with the Special Rapporteur that
there was no transfer of sovereignty; on the other hand,
it seemed to him that there was an independent inter-
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national obligation. The third question therefore
appeared to be unnecessary. The fourth question called,
in principle, for an affirmative reply. Everything
depended, however, on the nature of the right, and on
the form and conditions in which rights had been
granted. Each case had to be decided on its merits.
26. In paragraph 2, it was asked how the maintenance
of acquired rights could be reconciled with certain
principles of international law. The right of self-
determination was no more absolute than other rights,
and could therefore be reconciled with the principle of
acquired rights. Similarly, in the application of the
right of peoples freely to dispose of their natural wealth
and resources, or of the right of peoples freely to adopt
the economic system they desired, the interests of the
other parties had to be considered. The State invoking
those rights could not be allowed complete discretion.
27. On the other hand, it was very difficult to recon-
cile the denial of acquired rights with human rights and
the duties of States towards aliens. Human rights pro-
tected certain acquired rights such as the right to
private property, subject, of course, to certain restric-
tions. Moreover, successor States were not free to
treat aliens as they wished.
28. The question asked in paragraph 4 could not be
answered by a simple yes or no: the problem of acquired
rights concerned other rights besides economic and
financial rights. But in accordance with the Commis-
sion's decision of the previous year, the study should be
confined to economic and financial rights, and deal
mainly with private rights of that kind.
29. It was very difficult to reply to question 5. The
two problems could not be completely separated, but
at least a detailed discussion of responsibility could be
avoided; in other words, the Commission could confine
itself to deciding what rights were protected by inter-
national law and subject to what conditions and excep-
tions such protection was accorded, without going into
the question of the sanctions for violations of those
rights. In any case, as Mr. Reuter had said at a previous
meeting, unlawful acts should not be considered.8

30. The basis of respect for acquired rights should be
sought in general international law, in other words, in
the subject-matter of human rights and the legal status
of aliens, so there was no need to deal with the theory of
acquired rights as such, if it was considered, not without
reason, that the concept was imprecise.
31. In paragraph 7, the Special Rapporteur offered two
alternatives. He himself was in favour of the second,
which was in accordance with the Commission's decision
of the previous year. The next report might deal with
public property and public debts and the economic and
financial rights of private persons, including adminis-
trative contracts and concession rights.
32. Although the Secretariat had already prepared
several excellent documents on the succession of States,
that material was partly out-of-date, and should there-
fore be supplemented as proposed by the Special
Rapporteur. It would be sufficient, however, for the

8 See 1003rd meeting, para. 29.

Secretariat to submit to the Commission the replies of
governments on State practice, a report on the juris-
prudence containing the most important decisions, and
as full a bibliography as possible, particularly of the
most recent publications. On the other hand, the Secre-
tariat should not undertake an analysis of the practice
and jurisprudence. It was for the members of the
Commission, particularly the Special Rapporteur, to
draw their own conclusions from the material supplied.
It would also perhaps be going too far to ask the Secre-
tariat to prepare a commentary on every work dealing
with the succession of States. That was a very difficult
task which would take time, so that it might delay the
Commission's work.
33. Mr. TABIBI said he was grateful to the Special
Rapporteur for his valuable contribution to the study
of a very important subject. His second report had led
to a lively discussion on a very complex question, which
touched on problems of vital interest to all countries,
developing and developed alike.
34. He would not at that stage give detailed answers
to the Special Rapporteur's questionnaire. His purpose
was to urge caution in dealing with the issues involved.
Any attempt by the Commission to reach formal
conclusions quickly could affect its relations with the
General Assembly. The issues had political implications
and might even be called explosive. They had been
discussed both in the General Assembly and at confer-
ences dealing with economic subjects and had invariably
led to heated argument and to great difficulties in
reaching any conclusions.
35. The Commission had decided at the previous
session to request the Special Rapporteur to confine
his work to the study of economic and financial rights,
and the Special Rapporteur had now submitted a report
on an extremely sensitive area of that aspect of the topic
of succession of States in respect of matters other than
treaties. No doubt the Special Rapporteur had prepared
his report largely for the purpose of ascertaining what
the Commission's reaction would be. In the past, topics
had sometimes been kept on the Commission's agenda
for a long time and reports on them had been submitted
to the Commission periodically without any conclusions
being arrived at; the topic of State responsibility during
the period 1956-1961 was a case in point. In that case,
the reaction of members of the Commission to some of
the reports had found expression during informal
consultations rather than in the Commission's meetings.
36. The present topic was one on which it was neces-
sary to adopt a balanced approach taking into account
not only the legal, but also the economic and political
factors involved, and allowing for the interests of all
parties. First and foremost, it was necessary to bear in
mind the needs of the developing countries; for the
very peace and security of the world depended on their
development. But at the same time, it was necessary
to make allowance for the interests of the developed
countries.
37. The Commission should bear in mind that there
was already another United Nations organ dealing with
the same issues: the Commission on Permanent
Sovereignty over Natural Resources, set up in 1958 by
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General Assembly resolution 1314 (XIII), containing
"Recommendations concerning international respect for
the right of peoples and nations to self-determination".
According to that resolution the right to sett-deter-
mination, as affirmed in the two draft Covenants on
human rights subsequently adopted by the General
Assembly,9 included permanent sovereignty over natural
wealth and resources. The General Assembly had ex-
perienced the greatest difficulty in agreeing on the
composition of the Commission on Permanent Sove-
reignty over Natural Resources and on its terms of
reference. It had finally reached a balanced compromise
between the opposing views and interests, which made
the Commission's terms of reference particularly
significant. Operative paragraph 1 of resolution 1314
(XIII) specified that, in making the survey of "the
status of the permanent sovereignty of peoples and
nations over their natural wealth and resources, due
regard shall be paid to the rights and duties of States
under international law . . .". The Commission on
Permanent Sovereignty over Natural Resources had in
fact produced a draft, which the General Assembly had
adopted in 1962 as section I of resolution 1803 (XVII)
on "Permanent sovereignty over natural resources". It
was significant that, in section II of that same resolution,
which it had adopted unanimously, the General
Assembly had welcomed "the decision of the Inter-
national Law Commission to speed up its work on the
codification of the topic of responsibility of States",
thereby emphasizing the relationship between the issues
now under discussion and another topic on the
Commission's agenda.
38. Thus there was another United Nations body to
deal with those issues. It was true that the Commission
on Permanent Sovereignty over Natural Resources had
not met again, but it had not been dissolved and could
be reconvened. Hence, any attempt by the International
Law Commission to deal with the same issues might
expose it to criticism in the General Assembly.
39. It should also be noted that one of the reasons
why the Commission on Permanent Sovereignty over
Natural Resources had not been able to meet again was
that the issues under consideration were charged with
political implications and difficulties; neither the
developing nor the developed countries were anxious to
debate those issues.
40. The Declaration adopted by the General Assembly
as section 1 of resolution 1803 (XVII) consisted of eight
paragraphs, which had been agreed on only after a
great deal of discussion. The text of those paragraphs
reflected a delicate balance between the views of the
two groups of States concerned.
41. As a citizen of a developing country, he fully
supported the basic principle of permanent sovereignty
over natural resources, but he also recognized the urgent
need of developing countries for foreign investment and
technical assistance from both socialist and capitalist
sources. In the circumstances, it was incumbent upon
jurists to avoid any action which might have a detri-
mental effect on the inflow of such investment and

9 See General Assembly resolution 2200 (XXI).

assistance. For example, unless adequate safeguards and
acceptable procedures for the settlement of disputes
were agreed upon, it would be difficult for developing
countries to obtain the assistance they required. That
was the present reality which must be faced, regardless
of any question of past exploitation of developing
countries by foreign interests.
42. He well remembered the problems that had arisen
at the first United Nations Conference on Trade and
Development in 1964. The Fifth Committee of that
Conference had been engaged in the formulation of
certain rules, and some of the proposals discussed had
threatened the whole Conference with a breakdown.
Ultimately, however, the bulk of the proposals had been
adopted in the form of legal rules, some of which had
been adopted unanimously, while others had received
the support of many industrialized countries.
43. Hence, in view of the work already being done on
the subject by the United Nations within the ambit of
international law, the Commission would be well advised
not to deal at present with the difficult question of
acquired rights. It should instruct the Special Rapporteur
to continue to study the question of economic and
financial rights in State succession, and if it ultimately
drew up any rules on the subject, it should take care
that their formulation was well-balanced and that they
took the interests of all States into account, so that they
would be suitable for application not only at the present
time, but also in the future.
44. The CHAIRMAN, speaking as a member of the
Commission, said he would confine himself to a few
preliminary remarks and reserve the right to speak
again later. He congratulated the Special Rapporteur
on his important and fruitful report, which he considered
to be impartial. He fully shared the view that no
acquired rights existed so far as the private property
of foreigners in the territory of the successor State was
concerned.
45. But he would like to approach the problem in
another way and divide it into two parts: first, the alleged
acquired rights of aliens, both natural and legal persons;
second, the alleged acquired rights of States.
46. The question of the alleged acquired rights of
private persons concerned all States in general, not only
successor or predecessor States. Hence the Commission
should not deal with it in the present context. The right,
which belonged to every State, to nationalize or expro-
priate was merely the other side of that question. It
was a general principle of contemporary international
law that a State could nationalize not only the property
of nationals and aliens by general measures, but also
the property of aliens only, and a sovereign and indepen-
dent State was not required to provide any explanation
to any subject of international law whatsoever. Whether
that question was discussed under the topic of succession
of States or under that of the international responsibility
of States, which was its other aspect, it was definitely
settled by international law.
47. In the Soviet doctrine of international law, the
concept of acquired rights was rejected, not only with
respect to persons but also with respect to States.
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However, the concept was retained for purposes of
criticism and in expositive works. It was then used to
cover what were sometimes called servitudes, a term
which he did not favour. Servitudes sometimes derived
from treaties, sometimes from customs or usage by
which they had been established between two States.
An example was military bases on foreign territory. The
concept also covered the matters mentioned in
paragraph 2 of the report. The question of those alleged
acquired rights did not lend itself to a uniform approach.
In the case of a new State born of decolonization, the
answer was that the new State assumed no obligations
of that kind. But it was doubtful whether the answer
should be the same for other types of succession, for
example, when several States merged, when a State
was partitioned, or when part of the territory of one
State was transferred to another. In those cases, public
property and public debts, servitudes and so on, clearly
had to be safeguarded.
48. In short, alleged acquired rights should be studied
only with respect to States and differently according to
the kind of situation. The Special Rapporteur might
well give the Commission some further clarification, at
least if that was the wish of members of the Commission
and of the Special Rapporteur himself.

49. Mr. EUSTATHIADES said he wished to make
a suggestion which might help the Commission to over-
come the difficulties with which it was confronted. The
concept of acquired rights could be set aside as a general
principle and considered only in those fields where
acquired rights were respected. The controversy was not
so much over the existence or non-existence of acquired
rights in general as over continuity or non-continuity of
the obligations of the successor State according to the
field considered. The Commission might ask the Special
Rapporteur to ascertain in what matters there was
continuity in the traditional and the new practice, and
in what matters there was not. To place the problem
in the context of the existence of acquired rights in
general could only lead to misunderstandings and,
although he himself did not believe in the existence
of a general principle of respect for acquired rights, it
would be very difficult for him to reply to the question-
naire if the questions remained in their present form.

50. Mr. BEDJAOUI (Special Rapporteur) said that
the discussion seemed to have got into a blind alley.
He himself would have liked all the members of the
Commission to have given their views on that problem of
capital importance, but some members wanted him to
take it up again first, in order to simplify the issues and
clarify the discussion. He would, however, agree to
summarize, as well and as fully as he could, at the
next meeting, the valuable contributions to the debate
made by members of the Commission. That would also
make things easier for those members who had been
unable to hear them.

51. Mr. BARTOS said that there were two theories
to be considered: did legal relationships continue in
the situations contemplated or did they not? Jurists had
been studying the question for a long time and it could
not be said that either theory had prevailed. Some

countries with a bourgeois social system had not always
accepted the continuity theory, whereas some socialist
countries had done so in certain cases. The answer
depended more on the needs of the country concerned
in each case than on its social system in general. Conse-
quently, the Special Rapporteur could not be expected
to provide a clear-cut reply. To ask for one would
place him in an awkward position. All he could do was
to take both theories into account in his study.
52. Mr. EUSTATHIADES said that his suggestion
was not intended as support for any particular view; it
was merely a method for work. Instead of basing his
study on the concept of acquired rights considered as
a general principle, the Special Rapporteur could try
to determine what cases of continuity or non-continuity
were to be found in the classical practice and in the
new practice.

The meeting rose at 1.5 p.m.

1006th MEETING

Monday, 23 June 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present.Mr. Ago, Mr. Albonico, Mr. Bartos, Mr. Bed-
jaoui, Mr. Castaneda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Rosenne, Mr. Ruda, Mr. Ta-
bibi, Mr. Tammes, Mr. Tsuruoka, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/209; A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

(continued)

1. Mr. BEDJAOUI (Special Rapporteur) said he
wished to make a few comments, some general and some
particular, on the various statements that had been
heard, to summarize the opinions that had been
expressed concerning the basis of acquired rights, and
to say a few words about the dividing line between
that subject and the subjects of State responsibility and
decolonization.
2. The discussion had shown that there were several
ways of looking at the matter. Some members of the
Commission thought that the question of acquired rights
should not be studied at all, either because, like
Mr. Ushakov, they considered that acquired rights did
not exist, or because they thought that the question
belonged not to the succession of States, but to the
international responsibility of States. Others, like
Mr. Reuter, had expressed the opinion that the matter



1006th meeting — 23 June 1969 79

should not, as the Special Rapporteur wished, be studied
exclusively from the decolonization angle, and that
decolonization problems should even be dropped alto-
gether in order to reduce the Commission's workload.
Lastly, some speakers wished the Commission to take
the theory of unjustified enrichment as the basis for
acquired rights.
3. One notable conclusion was that the problem of
acquired rights could not be viewed from a single
standpoint. Some speakers had urged that a distinction
should be made between different types of succession,
that acquired rights should not be rejected outright, and
that it was necessary to pick out the cases in which the
theory was applicable: for example, partial territorial
changes, merger and integration. Others thought that
acquired rights did not exist, but that the concept might
be used with caution in certain kinds of succession of
States.
4. The fact of wishing to exclude decolonization from
the scope of the Commission's study amounted to
recognizing the special character of the problem.
5. He had listened with great interest to the argument
of Mr. Tammes who, relying on O'Connell, had said
that to maintain the antithesis between the treatment
of aliens and that of nationals was to run counter to
a sound development and would be contrary to the
interests of new States; it would, in fact, have the
paradoxical result that public international law would
disclaim all interest in acquired rights in one instance,
but concern itself with them in another, merely because
sovereignty over a piece of territory had changed hands.1

But if one accepted the modern doctrine of non-discri-
mination between aliens and nationals, in other words,
equal treatment for everybody in regard to acquired
rights, it was rather paradoxical to impose a special
obligation in the matter on the successor State. For
when the predecessor State had exercised sovereignty
over the territory, no problem of acquired rights had
arisen at the international level, at least so far as
nationals of that State were concerned; but if a succes-
sion occurred, those nationals became aliens and auto-
matically obtained recognition of their acquired rights
by the successor State, which was not the author of
those rights, whereas so long as they had been nationals
of the predecessor State, which had granted the rights,
they had had no possibility of claiming against it. He
had also noted the views of Mr. Bartos, who had
emphasized the precariousness of the theory of acquired
rights and had shown that investors were so conscious
of the risks that they took out insurance.
6. Opinions were also very much divided on the
question of the basis of acquired rights.
7. With regard to the treaty basis, he had thought it
necessary to state in his report (A/CN.4/216/Rev.l)
that those treaties which admitted acquired rights were
not free from ambiguity, since it was open to question
whether they confirmed an existing principle of acquired
rights or merely provided an exception by treaty to the
_general rule of non-recognition of acquired rights. The

ambiguity was all the greater because not all treaties
respected acquired rights. Moreover, as Mr. Ustor had
pointed out, it was questionable whether the mere
repetition of a practice without legal foundation was
sufficient to establish a customary rule. Mr. Castren
thought it was. Mr. Eustathiades, like the Special
Rapporteur, took the opposite view. Mr. Ustor had
further emphasized that treaties often showed more
signs of political expediency than of legal rigour.
8. Apart from treaty foundations, another basis of
acquired rights might be the transfer of obligations by
transfer of sovereignty; but members of the Commission
had agreed with him in recognizing that there was not
a transfer, but a substitution of sovereignty.
9. The existence of an international obligation must
also be rejected as a basis, because the existence of an
international obligation outside the legal order of the
successor State had not been proved.
10. In the memorandum on the duty to compensate
for the nationalization of foreign property, which he had
submitted to the Commission in 1963, Mr. Jimenez de
Arechaga had put forward some excellent arguments for
rejecting the legal basis of acquired rights.2

11. As a possible basis, at least in the opinion of
Mr. Reuter, there remained respect for human rights,
good faith between States and unjustified enrichment.
The criterion of respect for human rights was very
difficult to apply in practice, since human rights were
interpreted in different countries from an individual or
from a collective standpoint and there might be a conflict
between the two concepts. The Commission might,
however, take human rights as the basis for one of the
provisions of the future convention on the succession
of States, but, as Mr. Ustor had said, there was no
uniformity in the treatment of the right to property, and
some States considered that a limitation of that right
was more consistent with the needs of the general good
and of development.
12. The criterion of good faith had been abandoned by
Mr. Reuter himself, who in any case had only suggested
it with some hesitation.
13. As for the criterion of unjustified enrichment,
which had been discussed at length, it was not a legal
basis at all. Mr. Reuter had recognized that it was
vague and imprecise. Moreover it was at most a ten-
dency, rather than a rule of international law. In any
event, it was a criterion difficult to apply, because it had
first to be proved that there had been enrichment. The
abolition of acquired rights could mean a loss for their
owner without necessarily enriching the State which
abolished them. What had to be considered was the
actual enrichment of the successor State and not the
actual loss suffered by the former owner, still less his
loss of earnings. It also had to be proved that the
enrichment was "unjustified"—a concept which was
extremely difficult to define. Lastly, unjustified enrich-
ment was at most a principle of municipal law. Even
admitting that the theory was common to all legal
systems, the existence of a common rule was not suffi-

1 See 1003rd meeting, para. 16.
2 See Yearbook of the International Law Commission, 1963,

vol. II, pp. 241 and 242, paras. 31-40.
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cient to prove the existence of an identical rule of
public international law, and still less to establish such
a rule. The theory of unjustified enrichment might,
indeed, be retained because it had been invoked in a
number of arbitral awards, as Mr. Jimenez de Arechaga
had pointed out in paragraphs 49 and 50 of his
memorandum, but there had also been contrary deci-
sions, as was indicated in paragraph 46.
14. There was one form of succession in which the
criterion of unjustified enrichment must in any case be
excluded; namely, decolonization. As he had stated in
paragraphs 128-132 of his report, it was necessary, first
of all, to prove that the successor State had been
enriched, that the enrichment had taken place at the
expense of the claimant, and that the enrichment was
unjustified. That was open to doubt in many instances,
especially in the case of rights acquired during the
"suspect period" and, as Mr. Castren had stressed, of
rights acquired with the intention of injuring the suc-
cessor State.
15. It was therefore impossible to speak of unjustified
enrichment in the case of decolonization. Even though
decolonization might be accompanied by a measure
of unjustified enrichment, all peoples had a right, as
Mr. Tammes had pointed out, to a fair share of wealth
and to conditions of economic and social progress, as
was proclaimed in Article 55 of the Charter. It had even
been suggested in the Economic and Social Council that
a development charter should be drawn up confirming
that right. The notion of equity in the distribution of
wealth had been recognized by the International Court
of Justice in its judgement of 20 February 1969 in the
North Sea Continental Shelf cases} If the Court had
acknowledged the possibility of correcting geographical
inequalities, there was even more reason for correcting
historical inequalities. In any case, there would be a
psychological difficulty in applying the theory of
unjustified enrichment to decolonization; it would
require detailed accounting of all colonial acts and
would open the way to painful litigation, which would
lead to sullen assessments of the past instead of helping
the cause of future good relations between the prede-
cessor and the successor States. Moreover, practical
difficulties would make the situation impossible,
because in the former colonies all the wealth had
belonged to private persons and the successor State
would have to buy back the whole colony.
16. Finally, the criterion of unjustified enrichment
was impracticable, particularly with respect to decolo-
nization. It might perhaps be applicable, with great
caution, to other forms of succession, provided that it
was clearly identified as a tendency, not as the cate-
gorical and imperative affirmation of a rule of inter-
national law.
17. With regard to the question 5 of the question-
naire 4 concerning the boundary between the subject
under discussion and the international responsibility
of States, it was necessary to know in what form the
problem of protecting the acquired rights of aliens

3 I.CJ. Reports, 1969, pp. 49 and 50.
4 See 1003rd meeting, para. 1.

arose in cases of succession of States. Mr. Reuter had
raised the question whether the Commission wished
to study at the same time or separately the problems
raised by a succession of States and the problems of
the same type which arose in a new or an old State,
independently of any succession. He thought that those
problems should be studied, but only in connexion
with new States. Sir Humphrey Waldock thought that,
to be logical, the problems of acquired rights should
be studied either in connexion with the succession of
States, or in connexion with the responsibility of States,
or as a separate subject. Mr. Eustathiades had asked
whether the successor State had greater obligations
towards aliens and whether that question was related
to the succession of States. Mr. Castren held that the
treatment of aliens did not form part of the succes-
sion of States. Opinions agreed on one point: the
problem of private acquired rights should not be
studied, either because it belonged to the responsibility
of States and not to succession, or, as Mr. Ushakov
believed, because there was no principle of respect
for so-called acquired rights. In that connexion, he
drew attention to paragraph 113 of his report, where
it was shown that the acquired rights of aliens were
not always trifling, as Mr. Castren had suggested.

18. Acquired rights were not, it was true, a problem
peculiar to the succession of States, but he had chosen
to study that problem for several reasons. First, he
had not dealt with the rights which the successor State
had freely granted as the new sovereign, but only
those which it had inherited from the predecessor
State and which were therefore rooted in the succes-
sion. Secondly, it was open to question whether the prob-
lem arose in the same way and in exactly the same
terms in a succession of States as it did in connexion
with international responsibility. He was not sure that
acquired rights ought not to be treated differently in
the case of a succession of States. The attitude of the
successor State might differ according to whether the
rights were inherited or freely granted and the juridical
grounds themselves might be different in the two cases.
Again, the question arose at what moment a State
ceased to be "new" and how long the process of
decolonization lasted. Independence was not decoloniza-
tion, which sometimes did not follow till a long time,
possibly one or two generations, later. Lastly, the
dividing line between succession of States and inter-
national responsibility was clear in the case of acquired
rights of aliens: succession of States was concerned
only with the existence or non-existence of an inter-
national obligation, whereas the question of sanctions
belonged to the subject-matter of responsibility; and
in his report he had dealt only with acquired rights
that were rooted in the succession, leaving aside the
question of their violation, which was a matter of State
responsibility. He would not hesitate to limit the scope
of the topic if it were certain that the problem of
private acquired rights arose in exactly the same way
in a succession of States as it did in the case of State
responsibility.

19. If, as Mr. Reuter advocated, the Commission did
not study the problems arising out of decolonization,
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it would have practically nothing left to study but
the "wars of succession" of the distant past. There
were also, of course, new phenomena, such as mergers
and integrations, but those were voluntary acts which
did not affect acquired rights. It was in cases involving
conflict, such as secession—and decolonization was a
form of secession—that the jurist was useful and there
might be a need for law. Moreover, decolonization was
a lengthy process, which was not completed simply by
accession to independence. It raised problems of change
of structures which could not be dealt with properly or
fully in a different framework, such as that of responsi-
bility. That was why he had decided to extend the topic
to cover decolonization.

20. Mr. CASTANEDA congratulated the Special
Rapporteur not only on the amount of work he had
done and the learning he had shown, but also on
having succeeded in presenting all the points of view
and all the doctrines very fully in the light of his own
political and legal ideas. In a subject such as the
succession of States, there could be no question of
dissociating purely legal considerations from the poli-
tical ideas on which they rested, unless one recognized
as legal only what derived from a practice followed
in an obsolete historical context, and qualified any
projection into the future pejoratively as a political
solution.
21. The Special Rapporteur had done well to make a
frontal attack on the notion of acquired rights itself.
In the theory of the non-retroactivity of laws, that
notion designated what the new law could not destroy,
as opposed to a mere expectation in law. The Special
Rapporteur had very aptly placed it in that context
in his report (para. 11).
22. But outside that context the term itself was
misleading. The Special Rapporteur had rightly cited
Duguit (para. 7); any right owned by a subject was an
acquired right. But the expression gave an idea of
permanence which was false, for neither internal law
nor international law guaranteed the enjoyment of legal
situations ne varietur. The Special Rapporteur had
shown, both by his analysis of the effect of the prece-
dents and by his irrefutable logical and legal argu-
ments, that there was no international norm by virtue
of which the mere fact of a change of sovereignty
would create, as such, the obligation to respect rights
acquired under former legislation. As was stated in
paragraph 148 of the report "If the predecessor State
can free itself from rights which it has itself created,
why should those rights be binding upon the successor,
which had nothing to do with their creation?" The
succession introduced nothing new in the way of rights
or obligations. The successor was bound only by the
general obligations of any State, as the Special Rappor-
teur explained in a key paragraph of his report
(para. 156).

23. The problem therefore belonged to the sphere of
State responsibility. The question was what rules were
in force concerning the obligation to respect the rights
of aliens in general. He would not examine the various
aspects of that question in detail, but would confine
himself to a few comments.

24. No one could deny that to adopt the notion of
a "minimum international standard" was tantamount
to agreeing that aliens could have more extensive or
better protected rights than nationals.
25. Everyone was familiar with the precedents, but a
question of that kind could only be decided on the
basis of general rules of international law, such as the
rule of the sovereign equality of States. All the prece-
dents quoted to justify the existence of more exten-
sive rights for aliens were valueless if they were ante-
rior to the United Nations Charter, which confirmed
that rule. That meant that the scope of the "minimum
standard" rule must be assessed subject to the more
general rule of the sovereign equality of States.

26. Similarly, the affirmation of the principle of the
permanent sovereignty of every people over its natural
resources had not left the content of the "minimum
standard" unaffected.
27. More generally, juridico-political factors such as
those two principles were more relevant for establishing
the existence or non-existence and the scope of certain
legal rules relating to the responsibility of States than
the almost ritual invocation of old precedents from a
world very different from the present one.
28. As had already been said, in matters of that kind
moral considerations could not be disregarded com-
pletely in appraising juridical situations. In that con-
nexion the theory of the community of fortunes enun-
ciated by the great Argentine jurist Podesta Costa was
of interest. According to that theory, an alien who
invested in a foreign country associated himself with
that country for better or for worse. He expected to
make a bigger profit than he would by investing in his
own country. In most cases, that was possible because
of the country's relative economic under-development.
But economic under-development was almost always
accompanied by greater political instability, and that
involved risks for the alien. He could not claim the
advantages without also accepting the disadvantages.
Profits and risks were the same for aliens and nationals.
The rights of aliens and of nationals must therefore
be equal in everything, including, for example, natio-
nalization and compensation.

29. There was no particular ideological stamp atta-
ched to any of that. It was hardly a Marxist theory.
At most, it was the point of view of every developing
country. And for the citizens of those countries, it
was not theory but reality; the history of Mexico was
proof of that.

30. The nationalization of alien property, and com-
pensation and its conditions, were the matters which
raised most problems in connexion with the succession
of States. The Commission would certainly have to
study those problems from a strictly legal standpoint.
However, he had the impression that they were becom-
ing more and more closely linked with the question
of international economic co-operation. In fact, in
most of the cases in which those problems had arisen
recently, they had been settled by treaty arrangements
based less on a legal division of responsibilities than
on certain conditions peculiar to the economic deve-
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lopment of developing countries. For example, when
carrying out an agrarian reform, it was at least as
relevant and important to know whether the compen-
sation terms would permit the country to carry out the
reform successfully or prevent it from doing so, as to
know whether they fulfilled certain conditions laid
down, at least according to some, by international law.
31. In the future, all those matters would increas-
ingly become part of that great chapter of inter-
national law which was being slowly but surely worked
out, and which might be called the law of international
economic co-operation.
32. Mr. RUDA said that the importance of the Spe-
cial Rapporteur's second report was shown by the
quality of the discussion to which it had given rise.
33. The Special Rapporteur's first report, submitted
to the Commission at its previous session, had ended
with a chapter on acquired rights 5 which contained
in outline many of the ideas now expounded in his
second report. In that first report, the Special Rappor-
teur had suggested that the Commission should set
aside the question of acquired rights for the time
being, at least until it had considered the question of
public debts and public property.6

34. At the previous session, the members of the Com-
mission had replied to a questionnaire submitted by
the Special Rapporteur which did not contain any item'
on acquired rights.7 The Commission had then decided
to begin consideration of what was now item 2 (b) of
the agenda by dealing with State succession in eco-
nomic and financial matters. The Special Rapporteur,
however, had decided to embark boldly on a study of
the question of acquired rights, explaining that that
question was "more general in nature and arises in
connexion with virtually all aspects of State succession
in economic and financial matters" (A/CN.4/216/
Rev.l, para. 3) and had accordingly introduced the
term "acquired rights" into the very title of his second
report.
35. From the point of view of method, he had doubts
about the advisability of the approach adopted by the
Special Rapporteur. Perhaps it would have been pre-
ferable to study the whole subject of State succession
in economic and financial matters before reaching any
final conclusions on the question of acquired rights.
Undoubtedly, that question would have to be examined
in connexion with economic and financial rights,
because the doctrine of acquired rights was tradition-
ally applied to rights having a monetary value, as
had been pointed out by a recent writer on the
subject.8 The doctrine, however, could best be con-
sidered in the light of any decisions of draft articles
which the Commission might adopt on specific ques-
tions relating to economic and financial rights. If that
course were adopted, it might even be possible for the

5 See Yearbook of the International Law Commission, 1968,
vol. II, document A/CN.4/204, paras. 138-153.

6 Ibid., para. 75.
7 Op. cit., 1968, vol. I, pp. I l l and 112.
8 D. P. O'Connell, State Succession in Municipal Law and

International Law, 1967, vol. I, p. 245.

Commission to avoid discussing the doctrine alto-
gether and to leave it to others to draw their own
conclusions from its decisions on concrete issues.
36. On the substance of the report, he was in agree-
ment with most of the ideas expressed. He concurred
with the Special Rapporteur's view that "nothing
should be imposed on the successor State that would
not be imposed on any other State" (para. 22), although
he himself would qualify that statement by adding "in
the same or similar circumstances". He also agreed
that the principle of the equality of States made it
necessary "to refrain from imposing more obligations
on the successor State than on the predecessor State"
where respect for the same rights was concerned
(para. 24). Like the Special Rapporteur, he believed
that a foreign State could not assert "any right to
inquire into action taken by the successor State" with
respect to "rights of individuals which it had no part
in creating" (para. 48) and that a successor State which
amended its own laws was "entitled to respect its
legislation only to the extent that to do so is not
contrary to the public interest" (para. 53). One of the
first articles of the Argentine civil code laid down that
no one could invoke acquired rights against a law
enacted in the public interest; that rule, he thought,
constituted a general principle of law.
37. He also adhered firmly to the view that "it should
be within the exclusive competence of the State to
determine the juridical regime of the persons and pro-
perty in its territory" (para. 68) so that it could carry
out such nationalization as it deemed appropriate;
only where a measure was "directed against a class
of persons because of their foreign nationality" could
it be described as illegal on the basis of other rules of
public international law (paras. 67 and 71).
38. As a fellow citizen of Calvo and Podesta Costa,
he firmly believed that an alien could not have more
extensive rights than a national and that " the maxi-
mum that may be claimed for a foreigner is civil
equality with nationals" (para. 64).
39. He would not dwell any longer on the points on
which he agreed with the Special Rapporteur; he must
now express some of his doubts. The crux of the prob-
lem, as he saw it, was whether the successor State
was, or was not, under an obligation to respect the
legal bonds created by the predecessor State. In prin-
ciple, a new sovereign independent State would seem
to have the right to establish a new legal regime for
property and persons in its territory. Should such a
change of legal regime affect aliens, he did not believe
that the case would be any different from that of a
similar change made in a State which had been sover-
eign and independent for many years. The problem
of international responsibility would arise in the same
manner for a new State as for an old one. He therefore
believed that it might perhaps be premature to con-
sider the problem of acquired rights in the present
context before it had been examined in the context of
State responsibility.
40. Those remarks were particularly relevant to the
case of compensation as a result of nationalization, for
which he did not think there was any well-defined
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rule, although certain clear trends seemed to have
emerged in recent years.
41. He also had doubts about the question, dealt
with in various places in the Special Rapporteur's
second report, of the status of property and persons
between the date of gaining independence and the date
on which a change of regime or structure was intro-
duced. The Special Rapporteur had pointed out that
the "successor State has not been established ex
nihilo" and that it "cannot disengage itself from pre-
existing rules and situations, or at least it cannot do
so immediately and for ever" (para. 23). But he had
also said: "There are, however, factual considerations
which induce it to renew previous situations, not
because it lacks the legal power to annul or change
them, but because it does not wish to do so for reasons
of expediency . . . " (para. 77).

42. It was his view that, bearing in mind the need
for order in any society, there could be no automatic
extinction of all existing rights and obligations at the
time of succession and that, so long as no change of
regime had been introduced by the successor State,
that State had the obligation to respect them. If and
when it decided to introduce a change of regime, that
change might or might not give rise to questions of
State responsibility.

43. He also had doubts about public debts contracted
by the predecessor State in the direct interest of the
territory of the successor State, such as a loan raised in
order to carry out public works. The question arose
whether, in such a case, the successor State might not be
regarded as a debtor even though it had not itself
originally borrowed the funds.
44. An even more serious question was the possible
obligation to respect pre-existing rights in cases of
merger or integration. Those cases were likely to occur
in the future and it was desirable that they should be
carefully examined.
45. The Special Raporteur had undoubtedly had
good reasons for placing the emphasis on State succes-
sion in cases of decolonization, but the other cases of
State succession should also be examined, and a wider
and more general approach should be adopted for
that purpose.
46. He believed that he had now replied in general
terms to questions 1 to 6 of the Special Rapporteur's
questionnaire. As to question 7, he preferred the
second alternative, namely, that the Commission should
instruct the Special Rapporteur to submit draft articles
on a more particular aspect of succession in economic
and financial matters.
47. With regard to question 8, he supported the idea
of publishing the replies of Governments to an inquiry
concerning certain aspects of the practice followed in
State succession. He did not favour the suggestion that
the Secretariat should be asked to compile a biblio-
graphy and a summary of works concerning State
succession; that was a task for the members of the
Commission. In any case, the expected cost was so
high that the scheme would meet with strong resistance
in the financial organs of the General Assembly.

Lastly, he supported the suggestion that the Secretariat
be requested to prepare an analysis of the decisions
of international courts, especially as the expected cost
was small.
48. Mr. YASSEEN said he admired the fine work of
synthesis accomplished by the Special Rapporteur,
whose views he largely shared. Work of that kind was
essential, in order to find bases, if possible, for the
codification and progressive development of the topic
of State succession.
49. State succession covered a number of situations.
If they were to be analysed by types, the circumstances
in which the succession occurred could not be over-
looked; for those circumstances could justify rupture
or provide the basis for some continuity, and it was
on them that the solution of the problems depended.
State succession in cases of decolonization was impor-
tant, but it did not exhaust the subject. Other circum-
stances might lead to a succession of States, in parti-
cullar, the constitution of international unions or feder-
ations, and secession. Because of the differences
between those cases, it was impossible to derive from
a single one of them all the principles governing State
succession as a whole.
50. The question of acquired rights was one of the
most confused and controversial in both internal and
international law. It could not provide the key to the
general theory of State succession, even though it could
help to solve certain problems which might other-
wise remain unsolved. Thus a frontal approach to the
question of acquired rights was perhaps not without
disadvantages.
51. The Special Rapporteur was right in maintaining
that in State succession there was a substitution, not a
transfer of sovereignty. The existence of an obligation
to respect acquired rights was not essential to justify
the rules to be applied to State succession. However,
he felt that in certain cases there must be continuity
of the legal situations.
52. To take first the cases other than decolonization,
it was to be noted that succession allowed many legal
situations to subsist. But the existence of such situa-
tions was one thing, and the attitude of the State and
the extent of its power over them were another. The
notion of acquired rights had never meant that the
successor State was not entitled to alter those situa-
tions. In the last paragraph of his report, the Special
Rapporteur had written that "the competence of the
successor State is clearly not unlimited". He himself
would go further and say that the successor State cer-
tainly had the power to alter existing legal situations,
but it must not exercise that power in an arbitrary
fashion.
53. The problem, therefore, was not whether the
State had or did not have that power, but whether it
had to justify its negative attitude towards such situa-
tions in some way or other. Mr. Castren had aptly
cited three cases in which the State was entirely free
to modify existing legal situations: 9 when it was

9 See 1001st meeting, paras. 42 et seq.
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necessitated by a change of structure; when such situa-
tions were incompatible with public order; and when
such situations had been created in bad faith by the
predecessor State during the period described by the
Special Rapporteur as "suspect".
54. The notion of a "minimum standard" also
required some clarification. It had been accepted at a
time when a distinction had been made between civil-
ized and uncivilized countries. With the disappearance
of that distinction, a State could not today be asked
to respect a "minimum standard" unless it was a stan-
dard based on existing rules of positive law, perhaps
on human rights, for example. A State could be
required to respect human rights if they were part of
positive law for that State.

55. The principle of equality of treatment as between
aliens and nationals had been wrongly invoked. A State
could always accord more rights to its nationals than
to aliens. In fact, most States did so. Hence that argu-
ment could not be used against the "minimum stan-
dard" theory. The State did not incur any respon-
sibility by adopting a less favourable attitude towards
aliens than towards its own nationals. But there could
be a difference in the efficacy of the two sets of rights.
An alien's rights might be protected by diplomatic
means, whereas generally speaking there was no effec-
tive international protection of a national against his
own State.

56. In any event, the recognition of acquired rights
for certain persons never entailed a limitation of the
sovereignty of the State with respect to such rights. There
might perhaps be a case, especially in decolonization
for recognizing an intermediate category between aliens
and national: the category of nationals of the pre-
decessor State, in regard to whom the successor State
would have more freedom of action than in regard to
nationals of third States.
57. On the'question of State succession in the case
of decolonization, he was largely in agreement with the
Special Rapporteur, subject to a few shades of
emphasis. It was difficult to maintain that, in decoloni-
zation, the successor State retained absolute freedom;
but it was possible to safeguard the rights and sove-
reignty of the successor State and to avoid obstacles to
its development by other methods, which could be
fairly generally accepted.
58. There was no denying that, in decolonization, as
in any other type of succession, the successor State
was free under the rules of its own legal order to adopt
a negative attitude towards certain juridical situations.
But it was not certain that it could always do so
without paying compensation. Of course, he recognized
the force of all the examples quoted by the Special
Rapporteur. But in order to redress the wrongs
suffered by colonized peoples, all that was needed was
to calculate the compensation in an appropriate
manner. With some concessions, it would be reasonable,
when deciding whether the concession holders were
entitled to compensation, to calculate how much the
concession had yielded as a going concern. The result
would nearly always be quite fair. For example, there

would be no injustice in refusing compensation if,
during its life, the concession had produced exorbi-
tant profits for its holders at the expense of the country.
59. It was difficult at that stage to answer the Spe-
cial Rapporteur's questionnaire more precisely with
regard to acquired rights and the reconciliation of their
maintenance or denial with certain principles of inter-
national law. In his view, if the right in question was
protected by international law, it must be respected,
for the State must comply with the rules of inter-
national law even in its own legislation. The question
was, therefore, whether a rule of international law
existed to support the alleged acquired right.
60. His reply to question 7 was that it would be
preferable for the Special Rapporteur to prepare draft
articles on a more particular aspect of succession in
economic and financial matters. It was neither necessary
nor possible to examine all the aspects of State succes-
sion on the basis of the notion of acquired rights.
61. With regard to question 8, on the tasks and
inquiries to be entrusted to the Secretariat, he would
recommend the utmost caution. The Secretariat should
not be asked to do anything which would entail making
an assessment or expressing an opinion. It should not
be assigned a task which was the responsibility of the
Commission itself. It could be asked to describe its
own experience, to send States a questionnaire on the
practice they followed, and possibly to make a list of
works and precedents. But apart from all considera-
tions of expense, for reasons of principle, the Secre-
tariat must not be asked to summarize such works or
to analyse the precedents, because it could not do that
without making an evaluation.
62. Mr. ROSENNE said that question 8 of the Spe-
cial Rapporteur's brief questionnaire raised a series of
questions of principle. In general, the task of the
Secretariat should be limited to collecting material and
presenting factual data regarding aspects particularly
within its own cognizance, or which it was in a parti-
cularly good position to obtain. The Secretariat should
not, however, attempt to assess the juridical value of
the material or set forth any conclusions to be drawn
from it; that was the duty of the Commission. In
connexion with the "wide-ranging survey by the Secre-
tariat" referred to in footnote 14 of the Special Rappor-
teur's report, he would like to point out that he had
received from New York the text of the Secretariat's
note verbale of 27 July 1962, which stated that "it
would be appreciated if governments would also trans-
mit, in addition to the materials mentioned in the note
of 21 June 1962, copies of diplomatic correspon-
dence relating to succession as it affects the new States
referred to . . . " . The original note verbale of 21 June
1962 had referred to various materials "which relate
to the process of succession as it affects States which
have attained their independence since the Second
World War". The material thus obtained was now
available to the Commission in the United Nations
Legislative Series, and he believed it was the Commis-
sion's duty, with appropriate guidance from the Special
Rapporteur, to make its own deductions and analyses;
as a matter of principle, the Secretariat should not be
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asked to undertake that kind of evaluation of State
practice.
63. In addition, he doubted whether much more
information would be forthcoming—at least not
quickly. In a report submitted to the General Assembly
in 1960, the Secretary-General had written: "Optimism
as to the rapidity of the transmission from govern-
ments of the material . . . ought to be tempered with
some substantial measure of caution. . . . Past exper-
ience has shown. . . that it is questionable whether all
governments will provide the necessary informa-
tion . . .".10 He was sure that all members recalled the
famous and caustic observation of the French Govern-
ment in 1950 to the effect that it could not work
through "several tons of its archives" in order to
answer questions emanating from the Commission.11

64. The Special Rapporteur's proposal that the Secre-
tariat should undertake an evaluation of jurisprudence
was open to the same objection: it invited the Secre-
tary-General to undertake a task which was essentially
the special responsibility of members of the Commis-
sion. The digest of decisions furnished by the Secre-
tariat 12 contained adequate data for the Commission's
researches, but it should be brought up to date along
the lines indicated at the seventh meeting of the Sub-
Committee in 1963.13

65. The proposed bibliography might be useful, but
only on condition that it was compiled by the Library
services in conjuction with the Codification Division,
and that no attempt was made to evaluate the items
listed.
66. He suggested that the Secretariat should also be
asked to prepare a short note on the interaction between
the present topic and General Assembly resolution
1803 (XVII), on permanent sovereignty over natural
resources, the other resolutions mentioned in foot-
note 76 of the Special Rapporteur's report and subse-
quent resolutions, with particular reference to discus-
sions in the General Assembly. General Assembly
resolution 1803 (XVII) was dealt with as far as State
responsibility was concerned in the summary prepared
by the Secretariat of the discussions in various United
Nations organs and the resulting decisions,14 while
subsequent developments in connexion with the same
topic were covered in document A/CN. 4/209. A
parallel document was now needed for the topic of
State succession.

Organization of Work

67. The CHAIRMAN said that an estimate of the
cost of implementing the Special Rapporteur's sugges-
tions had just been circulated. In his view, that docu-
ment should be discussed at a closed meeting. Since

10 See Official Records of the General Assembly, Fifteenth
Session, Annexes, agenda item 66, document A/4406, para. 18.

11 See Yearbook of the International Law Commission, 1950,
vol. II, p. 206.

12 Op. cit., 1962, vol. II, p. 131.
13 Op. cit., 1962, vol. II, p. 277.
14 Op. cit., 1964, vol. II, p. 125

the issue was clearly presented, perhaps the meeting
could be held even if the Special Rapporteur was absent.
The officers of the Commission would decide that
point.

The meeting rose at 6 p.m.

1007th MEETING

Tuesday, 24 June 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Albonico, Mr. Bartos,
Mr. Bedjaoui, Mr. Castarieda, Mr. Castren, Mr. Eusta-
thiades, Mr. Ingacio-Pinto, Mr. Kearney, Mr. Nagendra
Singh, Mr. Ramangasoavina, Mr. Rosenne, Mr. Ruda,
Mr. Tabibi, Mr. Tammes, Mr. Tsuruoka, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Appointment of a Drafting Committee

1. The CHAIRMAN said that the officers of the Com-
mission wished the Drafting Committee to start work
without delay, so that the Commission could begin to
examine the draft articles on permanent missions to
international organizations. He suggested that the Draft-
ing Committee should consist of the following: Chair-
man: Mr. Castafieda; members: Mr. Ago, Mr. Bastos,
Mr. Ignacio-Pinto, Mr. Jimenez de Arechaga, Mr. Reu-
ter, Mr. Tabibi, Mr. Tammes, Mr. Tsuruoka, Mr. Ustor
and Sir Humphrey Waldock.

It was so agreed.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

(resumed from the previous meeting)

2. Mr. ROSENNE said he wished to join with other
speakers in expressing great appreciation of the work
accomplished by the Special Rapporteur. His frank,
hard-hitting and superficially uncompromising report,
or brief, as it had been called, amplifying points
contained in his first report \ squarely pointed up the
non-jural context in which the matter would have to be
discussed. He (Mr. Rosenne) was rather disappointed,
however, that the Special Rapporteur had not phrased
his questionnaire in such a way as to bring into clearer
focus the legal issues on which he wished to have the
views of members of the Commission. As a result, the

1 Yearbook of the International Law Commission, 1968,
vol. II, document A/CN.4/204.
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present debate had been essentially a repetition of the
one the Commission had had the previous year, which
was summarized in its report.2.
3. It would appear that questions 1, 2, 3 and 6 in the
Special Rapporteur's questionnaire 3 invited the Com-
mission to take a position precisely on the non-jural
elements, although all experience, including that of the
present debate, showed that an attempt to reach
decisions on those elements or on abstract theses would
result in a sharp division of opinion. He himself was
not yet convinced that it was really necessary to take a
position on them or that it was even possible to do so on
an abstract basis. He hoped the Special Rapporteur
would find sufficient indication of his general views
in his statement at the 962nd meeting.4

4. In paragraph 6 of his report (A/CN.4/216/Rev.l),
the Special Rapporteur said that his initial conclusions
"might form the basis of a set of draft articles which
would constitute the first chapter of the work on succes-
sion." While agreeing with that statement, he wished
to point out that, as the Special Rapporteur said in
paragraph 137, "the International Law Commission
could not concern itself with abortive or precarious
solutions", and that paragraph 148 contained somewhat
negative conclusions on certain concepts or principles.
In his experience, it would be abortive and precarious
for the Commission to attempt to work on such a basis.
Moreover, like many other members, he did not disagree
with many of the conclusions reached by the Special
Rapporteur, and he thought that in many respects the
report was knocking at open doors.
5. He had always been doubtful about the validity of
extreme theories of "acquired rights" and believed, as he
had written in his working paper of 1963,5 that the real
problem for the Commission was to achieve a just
balance between the need to maintain a measure of
stability and the need for regulated change which was
implicit in the process that led to the political and
economic independence of new States. In dealing with
the law of treaties, both in the Commission and at the
Vienna Conference, it had been found that time and time
again theoretical or doctrinal approaches had to be
abandoned in favour of pragmatic solutions, which
alone were able to secure the representative two-thirds
majority necessary for the long-term success of a
codification effort.
6. As to the impact of the principle of the equality
of States on the present topic, he did not disagree with
the Special Rapporteur's general thesis, but he was not
sure that that thesis necessarily led to all the conclusions
reached in the report; in particular, paragraph 25
seemed to state what it called "the heart of the problem"
in too broad terms. According to the report, the problem
was whether the successor State was "obliged to respect
whatever it was that bound the predecessor State".

The answer was obviously in the negative. He would
have thought that the real problem was to establish
the extent to which the successor State was bound to
respect obligations which the predecessor State had
legally assumed in respect of the territory which became
that of the successor State. He wished to stress the
territorial as opposed to the temporal aspect, for the
reasons given in paragraph 17 of the report.
7. On the same issue, he could not accept the thesis
that the principle of the equality of States was impaired
simply because one State was the obligor and the other
the obligee—a thesis which seemed to be implicit in
paragraph 27 of the report—whether the obligation
arose out of a valid international treaty or from some
other rule of international law. In his opinion, the
acceptance of that thesis would quickly lead to legal
nihilism and make nonsense of the very idea of
international law. Nor could he accept what seemed
to be the parallel thesis, advanced in paragraph 107,
that it v/as only since 1917 that the problem of
economic distortion between States had become inter-
twined with the problem of State succession. As
Mr. Ago had once said, it was an easy error to believe
that what happened in one's own lifetime was entirely
different from what had happened in the past.6 For
similar reasons, he did not think that the General
Assembly, in the resolutions to which the Special
Rapporteur had referred,7 had intended to infer the
existence of categories of States, but that, at the most,
it had been pointing to categories of problems.
8. As to paragraph 29 of the report, with which he
generally agreed, he thought that on the whole it should
be more nuanced, for it did not deal with the case in
which there was a real transfer of territory.
9. With regard to the Special Raporteur's question-
naire, he thought that questions 1, 2,3 and 6, as he inter-
preted them, could not really be answered except on the
basis of a firm doctrinal position, which was unneces-
sary for practical purposes. To some extent, that was
also true of question 4, which was answered in the
Commission's report for 1968 8 and the report of the
Sixth Committee.9

10. Question 5 raised major issues which were not
fully ventilated in the report, and which had only been
discussed in detail by the Special Rapporteur in his
statement at the previous meeting. The general policy
should be not to reopen issues which had already been
disposed of by the General Assembly or other organs
and not to deal with other topics of international law
under the guise of State succession. The fact that the
question had been put meant either that the Commis-
sion's earlier decisions had not been clear, or that, in
effect, the Special Rapporteur wished to appeal from
them. A re-examination of the Commission's previous

2 Ibid., Report of the Commission to the General Assembly,
paras. 76 and 77.

3 See 1003rd meeting, para. 1.
4 See Yearbook of the International Law Commission, 1968,

vol. I, pp. 113-115.
5 Op. cit. 1963, vol. II, p. 285.

6 Op. cit., 1962, vol. I, p. 35, para. 19.
7 See 1000th meeting, para. 6.
8 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
para. 79.

9 See Official Records of the General Assembly, Twenty-
third Session, Annexes, agenda item 84, document A/7370,
para. 53.



1007th meeting — 24 June 1969 87

decisions on the treatment of the topic of State succes-
sion showed that what it had probably had in mind
was not so much "State succession in respect of
treaties" and "State succession in respect of matters
other than treaties", as "succession in the law of
treaties"—picking up where the Commission had left
off at article 69 of its 1966 draft10 and the Vienna
Conference had left off at article 73 of the 1969
Convention n—and "succession in other branches of
international law", succession always being the secon-
dary subject. That being so, it was not a matter of
tracing the boundaries of State succession in matters
other than treaties, but of how to draw the boundaries
of State responsibility and other relevant topics—a
matter which would probably have to await progress
on those other topics. Among the other branches of
the law which had been mentioned in the present
discussions, apart from the topic of State responsibility
in general, had been the law of diplomatic protection,
the treatment of aliens, the inter-temporal law and the
law relating to coercion, particularly economic coercion
and the Declaration on that subject which had been
adopted at the recent Vienna Conference;12 in addition,
the question of recognition and all its implications could
not be overlooked.
11. The answer to question 7 was to be found in
paragraph 79 and 104 of the Commission's report for
1968. He doubted whether draft articles on acquired
rights as such would be of much practical use, and he
feared that, in view of the controversy which they were
likely to stir up, they might prejudice any future work
on the topic. He reminded the Commission that the
delays in its work since 1962 had caused considerable
dissatisfaction in the General Assembly, so they should
not be aggravated.
12. With regard to the Chairman's ruling at the last
meeting, if it had in fact been a ruling, he did not in
principle see why, after the Special Rapporteur had
squarely posed the issues concerning the proposed work
by the Secretariat, the matter should have to be discussed
at a closed meeting. He would not, however, object to
such a course of action. As to the Commission's report
to the General Assembly, he thought it would be unwise
to take a summary of the present discussion as a basis
for that report; he recalled that in 1956 and 1957,
when the Commission had received similarly contro-
versial reports on State responsibility, it had merely
said that it had examined the report and requested the
Special Rapporteur to continue his work.

13. Mr. TSURUOKA said that before making some
general and provisional remarks on acquired rights and
the method that should be adopted for the study of
State succession, he wished to stress that the Commis-
sion's terms of reference were clearly stated in its
Statute. Its members were not the legislators of the
world. According to its Statute, the Commission's object

was to promote the progressive development of inter-
national law and its codification. It was responsible for
preparing international conventions which would be
applicable in the largest possible number of countries
and its work should be of an essentially pragmatic
nature. It should therefore seek compromise as the only
means of obtaining the support of the majority of States
and try to make the rules it formulated correspond as
closely as possible to the requirements of the inter-
national community.
14. He would examine the question of acquired rights
successively in relation to the international responsibility
of States, State succession in general and State succession
resulting from decolonization.
15. In the first case, respect for acquired rights
seemed to him to be a well-established rule of inter-
national law, judging from State practice, jurisprudence
and doctrine. In particular it had been recognized by
the Institute of International Law in 1927, in the reso-
lution it had adopted on the "International respon-
sibility of States for damage caused in their territory to
the person or property of aliens",13 by O'Connell in
1967 u and by Nkambo Mugeerwa in 1968.15 Moreover,
as Professor Egawa, a Japanese jurist, had said, respect
of the person and property of aliens was the foundation
of private international law. On the other hand, no
one denied that international law gave every independent
State full freedom in the exercise of its sovereignty
in its own territory and, consequently, gave it the power
to take any legislative or administrative measures it
wished with regard to both aliens and nationals. Those
two rules appeared to be contradictory and it was in
order to remedy that state of affairs that international
law laid down that a State must pay compensation for
any damage caused to the property of aliens by measures
it had taken. It would therefore be incorrect to say
that a State could freely dispose of the property of
aliens by virtue of its absolute right of government,
since that would be recognizing one rule and disregard-
ing the other.
16. As to the question whether the principle of the
international responsibility of States for damage caused
in their territory to the property of aliens was generally
applicable in the case of State succession or whether
that principle varied according to the conditions of the
succession, both practice and jurisprudence appeared to
recognize that acquired rights must be respected in
cases of succession. That view was supported by the
advisory opinion given in 1923 by the Permanent Court
of International Justice in the case of the German
Settlers in Poland,16 by the declaration of the Japanese
Government protecting the rights of aliens in Korea
at the time of its annexation by Japan in 1910,17 and
by the resolution adopted by the Institute of Inter-

10. See Yearbook of the International Law Commission, 1966,
vol. II, p. 267.

» A/CONF.39/27.
12 See Final Act of the United Nations Conference on the

Law of Treaties (A/CONF.39/26), annex.

13 See Annuaire de I'Institut de droit international, 1927,
vol. Ill, p. 330.

14 State succession in municipal law and international law,
1967, vol. I, p. 263.

15 See Manual of public international law, ed. Max S0rensen,
p. 485.

!« P.CM., Series B, No. 6.
17 British and Foreign State Papers, vol. CV, p. 688.
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national Law in 1952 on the "Effects of Territorial
Changes upon Patrimonial Rights".18 He was therefore
unable to accept the opinion expressed by the Special
Rapporteur in paragraph 33 of his report, where he
said that if a State encroached on acquired rights in
ordinary times, that was to say when succession was
not involved, it was "bound only by an obligation under
municipal law, which is not susceptible to any inter-
national recourse". He himself believed that respect for
acquired rights was a rule of international law.
17. Nor did he think it was possible to set aside
acquired rights in the case of State succession resulting
from decolonization. It was true that the predecessor
State and the successor State could derogate from the
rule by mutual consent but, in the absence of such
agreement, doctrine and practice generally affirmed the
validity of the principle of acquired rights, even in that
case. It was on that basis that the draft Convention on
the International Responsibility of States for Injuries
to Aliens,19 in particular article 10, paragraphs 2 and 4
and the relevant commentaries, had been drafted by
Sohn and Baxter in 1961. It could therefore be said
that the question was controversial and that the Com-
mission should try to find a compromise.
18. In conclusion, he referred to the working document
he had submitted to the Commission in 1963,20 in parti-
cular, paragraph 3 concerning the terms of reference
of the Commission and paragraph 24, which pointed out
that neither changes in the political system of a State
nor the emergence of an independent State could have
the legal effect of destroying the juridical value of the
international law in force. At a time of increasing
co-operation between the developing and the developed
countries, the dangers to which the property of aliens
would be exposed if the principle of acquired rights
was abolished might damp the enthusiasm even of those
who were willing to make an effort for international
solidarity. It was therefore essential to ensure the
equitable protection of those rights.
19. With regard to the Commission's method of work,
he thought it would be advisable to study the problem
of acquired rights within the framework of State respon-
sibility and to ask the Special Rapporteur to submit to
the Commission, at its next session, a third report,
dealing with the general rules of State succession in
respect of financial rights, public debts and the like,
leaving it to him to refer where necessary to the
problems of acquired rights arising in cases of succession,
in the light of the discussion at the present session.
As to the work to be requested of the Secretariat under
question 8 of the questionnaire, he shared the views
expressed at the previous meeting by Mr. Yasseen and
Mr. Rosenne.

20. Mr. AGO said he was grateful to the Special
Rapporteur for having drawn attention to the very many

18 See Annuaire de Vlnstitut de droit international, 1952,
vol. II, p. 475.

19 See The American Journal of International Law, vol. 55,
p. 548.

20 See Yearbook of the International Law Commission, 1963,
vol. II, p. 247.

problems raised by the subject under study and for
having pointed out that they might be closely connected
with the rights of aliens and with State responsibility.
21. It must not be thought that a succession of States
resulted ipso facto in the automatic disappearance of the
pre-existing legal system and that legal situations estab-
lished under that system consequently ceased to exist.
At the very moment of the succession a continuity was
established, which subsisted so long as the successor
State did not intervene to break it and to alter the
existing legal situations. The problem of succession lay
precisely in the question whether the successor State
was restricted, and if so how, in its power to change the
existing legal order. In that connexion it was obvious
that the State could not be granted the right to change
everything, any more than it could be obliged to leave
everything unchanged. The answer would differ accord-
ing to the type of succession, but in every case a series
of problems would arise from the outset, in particular,
with regard to respect for human rights and certain
legal situations. Was the successor State free to adopt
even legal rules which disregarded certain essential
rights or certain basic legal situations established under
the previous regime?
22. The problem which arose with regard to the
treatment of aliens was the same in the case of suc-
cession as where no succession was involved. There
could be exceptions, but it must be recognized in prin-
ciple that the successor State too was required to
guarantee to aliens the treatment which every State
must accord them in its territory. It was not a matter
of treatment prescribed by treaty rules, which raised
other problems; but where rules of general international
law were concerned, it was difficult to accept that a
State, because it was the successor to another State,
was entitled not to comply with some of those rules
which related to the treatment of aliens. In any event,
he wished to stress that the succession problems raised
by the Special Rapporteur were very closely connected
with the treatment of aliens, but not directly connected
with State responsibility. Responsibility was involved
when an obligation deriving from a rule was violated.
One must not be misled by the fact that certain obli-
gations, for example, the obligation to pay compensation,
could arise just as much on one ground as on another.
The obligation to compensate an alien for expropriation
was a primary obligation and had nothing to do with
responsibility for an unlawful act. The obligation to
pay compensation as reparation for an internationally
unlawful injury was quite a different matter. Only the
latter obligation came within the sphere of responsibility.
23. In codifying and developing the law governing
State succession, the Commission should always bear
that distinction in mind. Its task was to codify the
primary rules from which derived the obligations of
States in case of succession, not to study the conse-
quences of a failure to fulfil those obligations. The
problem of State succession amounted to deciding
whether the fact that a State had succeeded another
State introduced an element which authorized it to
derogate from the rules generally applicable to, the
treatment of aliens under national and international law.
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He also recommended the Commission not to lose sight
of the fact that codification was a long-term project
in which too much consideration should not be given to
transitory situations.

24. Mr. NAGENDRA SINGH expressed his unqual-
ified admiration for the erudition shown by the Special
Rapporteur in marshalling facts in support of his views;
the convincing legal logic on which his second report
was based would undoubtedly win him general support
in all the developing countries of the decolonized areas
of the world.
25. The Special Rapporteur had entered a field that
was both complicated and controversial—an undertaking
which had its merits and its difficulties. The question
that arose was how to deal with such a vast subject:
whether to begin with certain specific matters which
lent themselves to easy codification, or immediately to
take up the most complicated and controversial issue
involved.
26. Opinions on the question of acquired rights
differed so widely that his only concern was to see
concrete results emerge from the Special Rapporteur's
most illuminating report. In principle, he agreed with
all the Special Rapporteur's submissions, but he did not
wish the progress of the Commission's work to be
impeded by controversies. The question of acquired
rights was undoubtedly of vital importance to new States
and decolonized areas, and the Special Rapporteur had
made a valuable contribution by emphasizing that aspect
of the matter. He feared, however, that as the subject
was still nebulous and very controversial, it might be
difficult to codify it and formulate draft articles. The
Commission might well lose sight of its objective in the
resulting controversy. For practical reasons, therefore,
and with a view to achieving concrete results, he wished
to make some suggestions.
27. The Special Rapporteur's second report had been
very useful, for it had provoked an interesting exchange
of views which had shown the vital importance of the
subject. But if the Commission were to ask the Special
Rapporteur to draft articles on acquired rights it would
be inviting difficulties, because the law on that subject
had not yet crystallized. The question of acquired rights
was still much debated and any attempt at codification
might stir up regrettable controversy. The Special
Rapporteur himself had said that "Practice, juris-
prudence, doctrine and precedent in general were of
no decisive help in studying the problem of acquired
rights. Precedents abounded, but they contradicted each
other".21 In those circumstances, he thought that the
Special Rapporteur's second report had served its pur-
pose by showing the importance of acquired rights, and
the Commission could resume consideration of that
important subject at a later stage.

28. He suggested, therefore, that the Commission
should invite the Special Rapporteur to deal in his third
report with questions mentioned at the previous
session, such as public debts, public property and other
economic and financial questions connected with State

succession which were not controversial and would
be easy to codify. That would provide a firm foundation
on which rapid progress could be made, even in regard
to the question of acquired rights, which would have
to be taken up again later.
29. There were good reasons for adopting that method.
In the first place, it might be asked whether acquired
rights belonged to the topic of State responsibility or
to that of State succession—a question on which the
members of the Commission were divided and which
could lead to endless argument. For his part, he was
inclined to share the Special Rapporteur's view that the
question of acquired rights belonged to the topic of
State succession. He suggested, however, that the
Commission should not attempt to settle the matter
at that stage, since no agreement was in sight. When
the Commission had made some progress on the
substance of State responsibility, it would be in a better
position to decide which topic the question of acquired
rights properly belonged to and it might easily endorse
the Special Rapporteur's position.
30. He urged the Commission to proceed step by
step and deal first with those aspects of State succession
which would make it possible to lay a firm foundation
for the subsequent consideration of acquired rights.
31. The nebulous character of the question of
acquired rights was shown, for example, by the fact
that during the discussion Mr. Yasseen had, quite
rightly, asked whether nationals of the predecessor State
should not be considered as a third category of persons,
distinct both from nationals of the successor State and
from aliens.22

32. Some States certainly claimed acquired rights that
were very questionable and should be set aside; he there-
fore fully supported the idea of approaching the subject
from the point of view of the developing countries, but he
thought it would be better not to do so until the Com-
mission had been able to formulate some of the prin-
ciples governing the whole topic of State succession.
33. In his opinion the Commission should thank the
Special Rapporteur for his interesting second report and
ask him to prepare a third report containing articles on
the law of State succession relating to public debts,
public property and other similar subjects connected
with State succession in economic and financial matters.
34. The CHAIRMAN, speaking as a member of the
Commission, drew attention to the positions of principle
he had taken in his statement at the 1005th meeting.23

He was convinced that contemporary international law
could not give direct protection to private persons,
since they were not subjects of international law, and
that it did not recognize any acquired rights in respect
of the property of aliens, whether they were natural
persons or legal persons. He was thus entirely in
agreement with the Special Rapporteur concerning the
present state of international law in regard to so-called
acquired rights.
35. As to the Commission's approach, it might be

21 See 1000th meeting, para . 14.

22 See 1006th meeting, para. 56.
23 See paras. 44 to 48.
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asked whether the question should be studied on the
basis of the subject-matter of succession, such as finan-
cial and economic or territorial questions, or whether
it would not be preferable to start from the different
types of succession of States.
36. The previous year the Commission had approved
the principle of making a more specific study of succes-
sion of States due to decolonization, without neglecting
the other causes of succession.24 Solutions would cer-
tainly differ according to the origin of the succession:
whereas a new State born of decolonization could be
absolved from all obligations, a different solution would
have to be applied to a State created by the fusion
of several States or the partitioning of one State.
37. The Special Rapporteur was, of course, entirely
free to approach the subject as he understood it. But
perhaps he might once again consider the various ways
of studying it and the possibility of adopting different
methods according to the type of State succession
considered. In any event, he (Mr. Ushakov) was con-
vinced that a special chapter should be devoted to
decolonization, covering all the questions of succession
of States in respect of matters other than treaties.

38. Mr. CASTANEDA, referring to Mr. Ago's
comment that the position of the successor State in
regard to aliens was, in principle, more or less the same
as that of any State in the absence of succession,
observed that Mr. Ago had nevertheless made the
reservation that there could be exceptions.
39. Those exceptions could be looked for in two
opposite directions. First, could the successor State
have more extensive obligations than those of the prede-
cessor State? The answer was, of course, in the negative.
The fact of succession added nothing. The Special
Rapporteur had very well explained, in paragraph 33
of his report, that if succession imposed additional obli-
gations on the successor State, it could only be by
"some mysterious phenomenon of legal transmutation".
It was, indeed, difficult to see what justification could
be adduced for such new obligations.
40. The second type of exceptions had not been
brought out clearly enough. Might not the obligations
assumed by the predecessor State be diminished for
the successor State by reason of the succession, since
for the latter State they were res inter alios acta? It was
not possible to give a general reply. The question must
be examined for each type of succession. For instance,
in a succession due to decolonization, when concessions
had been granted very cheaply or under conditions
which had been understandable at one time but were
now unacceptable, the fact that the successor State had
had nothing to do with the granting of those concessions
might have the effect of lessening its obligations. Thus,
while it was recognized, as a general principle, that the
successor State was in the same position as the prede-
cessor State, it could be recognized, as an exception,
that its position could be changed by the very fact of
the succession.

41. Mr. BEDJAOUI (Special Rapporteur) contested
the premise of continuity upon which Mr. Ago's
reasoning was based. If there were no element of
rupture, that would indeed mean that the successor
State assumed the obligations of the predecessor State.
There would be no need to consider whether the
successor State could modify or abolish acquired rights.
The problem was solved by the premise itself.
42. A clearer situation could be arrived at if another
premise, which he would be prepared to accept, were
adopted. Instead of proceeding from the principle of
continuity, by which the successor State absorbed the
old legal order into its own legal order, the successor
State could be regarded as being only a State like any
other, and reference could be made to the international
legal order. There would then be continuity, not of the
legal order of the predecessor State, but of the inter-
national legal order. Once the successor State was born
to international legal life, it immediately accepted the
rules in force, namely, the international legal order. On
that basis, it would be possible to accept the reasoning
by which Mr. Ago drew the line of demarcation between
the succession of States, which.concerned the substance
of the law, and responsibility, which covered the
problems of sanction for violations.
43. As Mr. Castafieda had just said, the successor
State should even be able to claim the right to be bound
by lesser obligations than those of the predecessor State,
in so far as it had not participated in drawing up the
legal rules imposed on it.

The meeting rose at 12.45 p.m.

1008th MEETING

Wednesday, 25 June 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Bedjaoui,
Mr. Castaneda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Rosenne, Mr. Ruda, Mr. Ta-
bibi, Mr. Tammes, Mr. Tsuruoka, Mr. Ustor, Sir Hum-
phrey Waldock, Mr. Yasseen.

24 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
paras. 61 and 79.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

(continued)

1. The CHAIRMAN invited the Commission to
continue consideration of the Special Rapporteur's
second report (A/CN.4/216/Rev.l).
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2. Mr. IGNACIO-PINTO said he wished to join in
congratulating the Special Rapporteur on the thorough-
ness and elegance of his report. The question of deco-
lonization had been studied particularly well.
3. The discussion had shown, however, that the
succession of States, and more especially its economic
and financial aspects, should be considered from a prac-
tical angle. The problem of acquired rights was so
complex and so controversial that unless it shifted its
ground the Commission was in great danger of rapidly
reaching a deadlock. It would be better to adopt a
pragmatic approach and look for points on which
agreement would be possible, with a view to drawing up
texts for submission to Governments. That seemed to be
the only way to achieve a codification and slow but
reliable progressive development of international law
on the succession of States.
4. All who had lived under the colonial system would
be grateful to the Special Rapporteur for having empha-
sized that situation. Decolonization, however, had not
taken place in a uniform manner. The modes of
accession to independence had been very varied and
it would be a mistake to overlook that point.
5. The Special Rapporteur's arguments were perfectly
appropriate to the context in which he had placed
decolonization. When it was not a voluntary act and
when a former colony had to be, so to speak, wrenched
away, the inevitable conclusion was that there could be
no acquired rights.
6. But decolonization might result from agreement
between the former colonial Power, the predecessor
State, and the former colony, the successor State. The
successor State might have freely accepted, by treaty,
what had been done by the predecessor State. There
was also a question of good faith. For instance, a
railway company in Dahomey had sold its business to
the new State through the intermediary of the French
Government. On Dahomey's accession to independence,
the public debt included the balance outstanding on that
transaction. He did not think that Dahomey could now
simply repudiate the debt.
7. States which had come into existence through deco-
lonization had a major interest in not adopting extreme
positions. They were all subject to the imperative needs
of development, and development was not possible
without the help of investors. That was perhaps a down-
to-earth point of view, but it was realistic.
8. On the whole, the arguments in the report con-
cerning the other cases of State succession should be
approved. However, since that was shifting ground, too
categorical statements should be avoided. As Mr. Ro-
senne had said at the previous meeting, it was better to
seek solutions which had some chance of securing a
wide measure of agreement.
9. With regard to the Special Rapporteur's ques-
tionnaire,1 he agreed that in State succession there was
a substitution rather than a transfer of sovereignty.
Acquired rights should be respected in some cases, as
the situations were not always similar. Moreover, it

should be borne in mind that decolonization might be
completed in the fairly near future, and if the
Commission was to work for the future, it must not
rigidly adhere to a particular view of the question of
State succession.
10. With regard to the tasks and inquiries referred to
in question 8, as Mr. Yasseen had said, the Secretariat
should not be assigned a task which was the respon-
sibility of the Commission itself.2

11. He approved of the report in broad outline and
was grateful to the Special Rapporteur for having
recognized, in paragraph 156, that the successor State
did have certain obligations. It was for the Commission
to define those obligations.
12. Mr. KEARNEY said the discussion had shown
that it was just as impossible to reject the concept of
acquired rights altogether, as the Special Rapporteur
proposed in his report, as it was to accent it without
any qualification. A number ob members had already
pointed out that there was a considerable body of inter-
national law which supported the thesis that a successor
State was not free from all restraints in dealing with
property rights established under the aegis of the pre-
decessor State, and that if the successor State wished
to take over such property it was subject to an obligation
to compensate the former owners. It would be
superfluous to recapitulate all the authorities, decisions
and precedents for that point of view, as that had
already been adequately done by some of his learned
colleagues.
13. The mere assertion, in paragraph 148 of the
Special Rapporteur's report, that international law had
not raised the concept of acquired rights to the status
of a principle, would not do away with that important
body of international law. That type of flat assertion
could just as well be countered by the assertion that the
principle of acquired rights was jus cogens and not open
to challenge. Both statements were probably equally
fallacious.
14. The fact was that quite a large number of States
did support the principle that the successor State was
obliged to respect acquired rights to the extent of paying
compensation in the event of nationalization of foreign
property. And it was obvious that no consensus could
be reached in the Commission on the basis of any
assertion that such a principle did not exist.
15. On the other hand, neither would the Commission
be able to reach a solution by ignoring some of the
very real problems raised by the Special Rapporteur in
his report. He had cited cases in which unduly heavy
burdens had allegedly been laid on former colonies and
had pointed out that in some former colonies the pro-
perty holdings of former colonizers might be so large and
managed in such retrograde fashion as to constitute a
severe limitation on the economic development of the
new State. If conditions of that kind did exist on a wide
scale, they should certainly be taken into account and
appropriate remedies should be devised.
16. The Commission, however, would need much more

1 See 1003rd meeting, para. 1. 2 See 1006th meeting, para. 61.
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information about the facts of each particular case if
it was to make any serious attempt to deal with problems
of that kind. It would have to know, for example, to
what extent the economy of an ex-colony, or specific
sectors of it, was controlled by aliens who had acquired
their holdings from the predecessor State. It would also
have to know whether thoses aliens were re-investing in
the local economy, the extent to which they were
supplying expertise not otherwise available, the extent
to which they were conducting research and development
for the benefit of the local economy, and what indirect
benefits or losses to the economy might result from
their activities. For example, did they attract and encou-
rage the establishment of additional productive capacity
or did they hinder it? Those were only some examples
of the type of information which the Commission should
have if it was to deal at all satisfactorily with the
problems raised by the Special Rapporteur. The prac-
tices of the past could not be relied on in laying down
general rules: for example, one major complaint often
encountered in legal literature was that foreign corpo-
rations tended to bleed the economy of a State by
withdrawing excessive profits from it. He would like to
point out, however, that the United States Treasury
Department was greatly concerned by the fact that
United States corporations operating in foreign countries
were not repatriating their profits, usually for tax
reasons, and were attempting to increase their capital
holdings abroad.

17. With regard to the Special Rapporteur's ques-
tionnaire, and particularly to question 8, if the Com-
mission was to engage in the progressive development
of international law, it was far more important that it
should ascertain what might be the economic and
financial consequences of the maintenance, discontinu-
ance or modification of the principle of acquired
rights.
18. As to the major issue of the discussion, namely,
the existence or non-existence of acquired rights, it
seemed to him that the Special Rapporteur had
approached the problem from too narrow a legal
concept; for instance, in paragraph 149 of his report,
he said: "However, if there has never been an acquired
right to the maintenance ne varietur of a given situation,
the theory of acquired rights is useless". That statement
seemed to pay too much deference to legal formalism
and too little to the basic principles which law was
intended to serve. Law, after all, was not a mere abstrac-
tion, but was intended for the achievement of peace
and harmony in human society. If the theory of acquired
rights was regarded from that point of view, it was
difficult to reach the bald conclusion that it was useless,
since it undoubtedly did tend to promote stability,
especially in the financial and economic spheres, and
to encourage capital investment and technical assistance.
It also avoided certain possible consequences that might
result from a denial of the concept of acquired rights,
such as the possibility of a resort to sanctions by a
foreign State which had lost what it considered to be
acquired rights. Foreign investment, after all, was an
important element in the finances of many States,
particularly in their balance-of-payments situation, so

that any large-scale nationalization without compen-
sation might involve their interests either directly or
indirectly.
19. It might be argued that there was a social objective
which was hindered by the maintenance of acquired
rights, namely, the objective of improving the economic
condition of the poorer countries, and particularly of
former colonies. That thesis seemed to him to be the
foundation of many of the positions taken by the Special
Rapporteur in his report. However, in order to reconcile
the apparent conflict between two international social
objectives, each of which was valid in its particular
sphere, it was still necessary to have much more
information than was now available to the Commission
about the impact of acquired rights on the economic
development of former colonies. It was his belief that
a solution of the economic and the financial problems
of State succession could only be found if the Commis-
sion proceeded on the assumption that it was dealing
with competing social goals which seemed to come into
conflict with each other at certain points, and that the
only way to work out a solution was to determine
those actual points of conflict and see how they could
be eliminated.

20. To return to the Special Rapporteur's question-
naire, he did not think it was necessary to go any
further into legal theory under question 1, or into the
balance of equities under questions 2 and 3. On ques-
tion 4, he shared the doubts of other members as to
whether the Commission should reach any conclusions
about the problem of acquired rights in general. With
regard to question 5, if any boundaries were to be
drawn, it would have to be done by considering draft
articles in greater detail. Concerning question 6, he
agreed with the many members who believed that the
chances of progress would be considerably greater if
the Commission concentrated on concrete problems,
rather than on acquired rights in the abstract.
21. The report made no attempt to define acquired
rights; indeed, a definition might well be impossible.
In his opinion, it was likely that there would be a
vast difference in equity, law and fact between a person
who held a foreign currency bond issued by a former
local authority of the predecessor State, a foreign stock-
holder in a corporation established under the prede-
cessor State, and a foreigner who owned and operated
a farm in the successor State. At times, the discussion
of the concept of acquired rights had seemed to him
unreal because the range of factual situations involved
was so broad that no single theory could possibly
embrace them all. He urged, therefore, that the Com-
mission should take up specific topics such as public
property and public debts, with a view to determining
what specific solutions it could reach for specific
problems.
22. He further urged that all aspects of succession,
such as the union of States, the division of States and
the cession of territory, should also be dealt with, in
addition to problems connected with decolonization.

23. Sir Humphrey WALDOCK said that nothing he
had heard during the discussion had caused him to alter



1008th meeting —25 June 1969 93

in any material way the views he had previously
expressed.3

24. His primary intention at present was to note the
state of the debate. All members, including the Special
Rapporteur, would have to agree that there was a great
deal of uneasiness over the strong emphasis given in the
report to the problem of acquired rights as the point of
departure for examining the topic of succession of States
in respect of matters other than treaties. The reasons
for that uneasiness differed. The concern of some
members, such as the Chairman and Mr. Ustor, was
due to the fact that they did not believe in acquired
rights at all. Other members thought that the discussion
of acquired rights in the report was too absolute and
amounted to a frontal attack on the whole concept of
such rights; those members considered that a better
balance was called for in the treatment of the interests
at stake.
25. It was thus clear that the subject of acquired
rights was a highly controversial one, and was likely
to lead the Commission to an early deadlock in an
undertaking which all concerned wished to be produc-
tive; he hoped the Special Rapporteur would bear that
fact in mind in his concluding remarks on the future
course of his work.
26. There could be no doubt that the decision which
the Special Rapporteur and the Commission itself were
about to take with regard to that work would be a very
important one, and he had wished to make his own
position clear because he would unfortunately be unable
to attend the next meeting, at which the Commission
was expected to conclude its debate.
27. He believed that the problems of State succession
affecting the rights of individuals would prove to be the
most controversial ones. They ranged well beyond the
question of acquired rights and included a number of
other extremely delicate questions, such as those of
nationality, which were all the more delicate in the
context of decolonization. For example, the demography
of certain British territories had been fundamentally
affected by the colonial period. Under the protection of
British sovereignty, there had been considerable migra-
tory movements spread over long periods. Non-
indigenous communities had grown and prospered and,
in some cases, had actually come to outnumber the
indigenous peoples. Situations of that kind had created
grave problems of statehood in connexion with the
efforts made by the United Kingdom to carry out the
process of decolonization in peace and harmony. Natio-
nality questions of that type were very controversial and
involved human problems of great magnitude.
28. The best approach to the topic of succession of
States in respect of matters other than treaties was pro-
bably through such matters as public property and
public debts. The Commission could bring out the basic
principles of the topic in the context of those specific
subjects; it would then be easier to deal at a later
stage with other branches of the topic.
29. On the substance, he would continue to keep an

3 See 1005th meeting, paras. 7 et seq.

open mind; he did not wish to pronounce on any parti-
cular point until the Commission had advanced much
farther in its knowledge of the topic. He could, however,
already agree with Mr. Ignacio-Pinto that it would be a
mistake to lump together all cases of decolonization.
In practice, the cases had been very varied and it was
necessary to take into account the different situations
which had arisen.
30. As the Special Rapporteur on the topic of succes-
sion of States and Governments in respect of treaties,
he regretted that it would not be possible to make much
more progress on that topic until the end of 1969,
when he expected to be released from certain other
major commitments. When the work on State succession
in respect of treaties was more advanced, the Com-
mission would probably find that a technical subject of
that type afforded a better medium for the study of
problems of acquired rights.
31. His own experience so far had been that many
technical treaty problems arose in regard to State
succession which could well provide a basis free from
controversy for later consideration of some of the same
problems in the context of State succession in respect
of matters other than treaties. There could be no doubt
that the latter topic was by far the most difficult part
of State succession for the Special Rapporteur who had
to deal with it.

32. Mr. RAMANGASOAVINA said he must pay a
tribute to the Special Rapporteur for the quality and
solidity of his report. The Commission now had evidence
of the wisdom of its choice of Special Rapporteur and
of the advantage of dividing the subject of State
succession into two parts. It was only natural that the
Special Rapporteur should have been rather sensitive
to one particular aspect of the problem, namely,
decolonization.
33. His report showed that neither practice nor
doctrine offered generally accepted solutions from which
a rule of international law could be derived. The notion
of acquired rights was confused, and the position of
States sometimes varied according to circumstances.
Thus a State which had firmly rejected claims by aliens
to acquired rights in a territory it had conquered at the
end of the last century was now, after the recent
accession of that same territory to independence,
claiming respect for its own acquired rights with equal
insistence.
34. The sovereign competence of the new State, its
power to establish a new legal order, the imperative
needs of its development, which required the total
mobilization of its natural wealth and resources, the very
vagueness of the concept of acquired rights and the
problems relating to the mode and time of acquisition
of the rights claimed were all factors which militated
against the application of that concept. That was why
States wishing to safeguard acquired advantages had
arranged for them to be protected in their constitution
or in co-operation agreements concluded at the time of
the declaration of independence.
35. Nevertheless, it was already apparent that, even
when acquired rights had been consolidated in that way,
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some injustice could still result, because nationals of
the predecessor State were protected against any
subsequent measures which might be taken by the new
State, whereas nationals of the new State had to accept
them. It must also be noted that, unlike those States
which had safeguarded acquired rights in their consti-
tution or by treaty, others, less numerous perhaps, had
abolished those rights in the treaties they had concluded.
36. It had been demonstrated that there was no estab-
lished rule or regular practice in the matter. Solutions
varied according to the circumstances which had given
rise to the succession. Substitutions of sovereignty which
had taken place on amicable terms lent themselves more
readily to mutual concessions than those which had
occurred as the result of violent rupture. And so, while
recognizing that there was no sure criterion, it was
impossible to reject outright the theory of acquired
rights, since some situations deserved to be preserved
if only in the name of justice and equity.
37. At the start, studies would have to be directed
towards the problems of acquired rights in economic
and financial matters, but in more general terms. Certain
aspects of acquired rights might belong to the respon-
sibility of States. The subject as a whole, however, might
be studied with reference to other concepts, such as
equity, good faith and unjustified enrichment which,
though vague perhaps, might shed light on each other.
If, instead of being based on the concept of acquired
rights, the study were made on the broader basis of
the reciprocal rights and obligations of States in
economic and financial matters, polemics over the actual
concept of acquired rights could be avoided and situa-
tions in which obligations were too often regarded as
"one-way" obligations could be more satisfactorily dealt
with.
38. For the predecessor State could also have obli-
gations to the successor State or its nationals, such as
the pensions of ex-soldiers or retired civil servants of
the former regime; or strategic debts—criminal expen-
diture—contracted by the predecessor State to conso-
lidate its power before independence and which the
successor State refused to pay; or where the successor
State was situated down-stream from the predecessor
State and was thus dependent on it.
39. That approach to the problem might perhaps free
the discussion from politics and produce a more balanced
account of the respective rights and obligations of the
predecessor State and the successor State. In the last
analysis, the subject might thus link up with State
responsibility.

40. Mr. BARTOS said he could not refrain from
congratulating the Special Rapporteur once more on
his excellent report, which offered plenty of food for
thought. He noted with regret, however, that the Special
Rapporteur had not studied the effects of succession of
States on the rights of private persons which, in his view,
deserved separate treatment from the economic and
financial interests of States and corporations and,
moreover, were more important from the point of view
of international law.
41. In his report, the Special Rapporteur set out to * See General Assembly resolution 2200 (XXI).

refute the principle of respect for acquired rights. That
was perhaps the direction in which history was moving,
since acquired rights used to be regarded as sacred, but
nowadays their inviolability was increasingly called in
question. With the decolonization process after the
Second World War, the question had arisen whether
the doctrine of acquired rights in the case of change of
territorial sovereignty should be accepted or not. That
question had already arisen in Soviet Russia after the
October Revolution and in Yugoslavia after the over-
throw of the monarchy. The Soviet Union had con-
sidered, and still considered, that there was no continuity
between the imperial regime and the people's regime
and that the Soviet State had therefore not inherited the
obligations of the predecessor regime. Yugoslavia, on
the other hand, after a period of hesitation, had
recognized the external obligations created under the
former monarchy, but not obligations connected with
the internal public order. In the case of the newly inde-
pendent States born of decolonization, the attitude varied
according to how liberation had taken place. Some of
those countries, like Pakistan and India, had recognized
the continuity of obligations. In the case of the State
of Israel, however, which had been created following the
United Kingdom's renunciation of its mandate over
Palestine, there had been cessation of one sovereignty
and the creation of another, so that a transfer of obliga-
tions was out of the question.
42. As to the question of acquired rights in public law,
the Special Rapporteur had defended only the tabula
rasa thesis, which was legally correct, but had never
been accepted by creditors. For the report to be com-
plete, he should have mentioned various other theses,
such as that of useful debts, although the public utility
of such debts was often questionable.
43. With regard to equality of persons, diplomatic
protection should not be confused with the capitulations
regime. The purpose of diplomatic protection was to
safeguard the interests of nationals and corporations of
one State in another State, within the limits recognized
by international law. But it gave no right to encroach
on the jurisdiction of the host State.
44. The concepts of discrimination and an "inter-
national minimum standard" in the treatment of aliens
were not things of the past, as the Special Rapporteur
seemed to believe. The United Nations itself, in the
International Covenants on Human Rights,4 had
recognized certain minimum standards, applicable to
human beings as such, irrespective of nationality. That
heralded a new era in which United Nations practice
would be followed.
45. Opinion was divided on the question of compen-
sation. In general, creditof States were in favour of full
compensation, whereas debtor States denied the obliga-
tion to compensate or recognized it only with reserva-
tions. However, refusal to compensate might sometimes
put the debtor State in an international situation in which
it had no choice but to pay its debts, if it wished to
regain access to the world market. Yugoslavia had been
in that situation after the Second World War.
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46. It seemed, therefore, that compensation was essen-
tially a political and economic problem, not a legal
one. It was a question of the international balance of
forces. In the case of States born of decolonization,
willingness to pay compensation was often prompted by
the desire to establish good political relations with the
predecessor State. The matter was then usually settled
by agreement.
47. He recognized that large landowners or corpora-
tions which had exploited the natural resources of
former colonies should not be compensated, because
there were good grounds for believing that they had
acted in bad faith. There could be no unjustified enrich-
ment when they were expropriated by the successor
State, because it was only recovering assets which formed
part of the national heritage; that was in accordance
with justice and with the resolutions of the General
Assembly concerning permanent sovereignty over natu-
ral resources.5 Private persons of humble means,
however, like workers or farmers, living in the territory
of the predecessor State, had the right to compensation
within the! limits of what was fair and reasonable, or to
facilities for taking their property with them if they left
that territory. It could be said that that kind of debt was
an obligation of general international law which did not
derive from a treaty, though it might be sanctioned by
a treaty settling all questions of compensation.
48. The Special Rapporteur should be invited to
prepare a definitive set of draft articles in the light of
the comments made by the various speakers during the
discussion, and to submit it at the Commission's next
session.

The meeting rose at 12.40 p.m.

5 See General Assembly resolutions 1803 (XVII) and 2158
(XXI).
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thiades, Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagen-
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Mr. Ustor, Mr. Yasseen.

Succession of States and Governments:
Succession in Respect of Matters other than Treaties

(A/CN.4/216/Rev.l)
[Item 2 (b) of the agenda]

(continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the Special Rapporteur's second
report (A/CN.4/216/Rev.l).

2. Mr. ALB6NICO said he fully supported the
political philosophy underlying the Special Rappor-
teur's excellent report, though he did not agree with
some of the legal conclusions. As he understood it,
the Commission's terms of reference required it to
study in broad outline the main legal systems of the
world, regardless of the political views held by its
members.
3. He proposed to examine the report in some detail
in order to indicate the points on which he agreed with
the Special Rapporteur and those on which he disa-
greed with him. In the first place, he noted that the
Special Rapporteur said at the outset (para. 1) that he
had made "only a provisional approach to the prob-
lem"—which explained certain minor omissions in
such matters as citations.
4. The Special Rapporteur said that he was "acting
in accordance with the views expressed in the Sixth
Committee", and he made special reference to those
views in his report (para. 5). It had been suggested
that, because of that approach, the report amounted
to an advocate's brief rather than a balanced analysis
of the position. He (Mr. Albonico) thought that in
some respects the Special Rapporteur had gone too
far, while in others he had been rather cautious.
5. Contrary to what was maintained in the report
(para. 7), the problem of acquired rights did not arise
only in cases of social and political upheaval. It figured
prominently in conflicts of laws in private international
law, and also in disputes arising from intertemporal
developments; in neither case was there any question
of abrupt social or political change.
6. He agreed with the Special Rapporteur that a law
which took effect immediately and affected all the
consequences of legal situations which had come into
existence before its promulgation was not a retroactive
law (para. 11). A law had retroactive effect only when
it took away a right already acquired. In Chile, the rule
of non-retroactivity of the law was a mere recommenda-
tion of the legislators; the legislature had the power to
make a law specifically retroactive and had been
known to do so, despite a century and a half of unin-
terrupted democratic rule in that country.

7. He did not think that non-payment of compensa-
tion for expropriation amounted to a denial of acquired
rights (para. 12). It could result from a state of neces-
sity, though admittedly that idea was not yet part of
international law.
8. He fully supported the Special Rapporteur's sugges-
tion that a conspectus of State practice in the matter
should be prepared (para. 16). If its work was to be
successful, the Commission needed to have full infor-
mation on the actual practice of States. As no commen-
taries would be attached to the compilation in ques-
tion, it would cost less than the Secretariat had
estimated.
9. Paragraphs 22 and 23 of the report, which dealt
with essential points of substance, had very much
impressed him. The Special Rapporteur had rightly
stressed that the successor State had the same rights
and obligations as the predecessor State (paras. 24
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and 25) and that the successor State did not derive
its sovereignty from the predecessor State, but from its
own statehood (para. 29).
10. He agreed with the Special Rapporteur that the
successor State derived its sovereignty from interna-
tional law and did so "fully and without restriction"
(para. 35). He himself would add that the successor
State could restrict the exercise of acquired rights, and
even abolish them on such grounds as public policy,
national security or public health, subject to payment
of appropriate compensation commensurate with the
State's real economic capacity. In the same paragraph
the Special Rapporteur spoke of "pre-existing situa-
tions", but that expression obviously referred to
acquired rights. The terminology used was immaterial:
the problem remained the same.
11. He fully agreed with the contents of the section
entitled "Absence of acquired rights in the case of
public rights" (paras. 36 to 38). As far as public debts
were concerned, however, he believed that a distinc-
tion must be made between debts contracted by a State
and those contracted by a regime, a distinction which
the Special Rapporteur had omitted to make in the
section ont that subject (paras. 39 to 43); moreover, he
had not dealt with the question of terms of payment.
With regard to the important subject of nationality,
paragraph 44 of the report said nothing about ple-
biscites or the right of option, which were especially
relevant.
12. On the question of administrative contracts, he
would go further than paragraph 46 of the report; he
believed that the successor State had the widest powers
in the matter and that no acquired rights could be
invoked against those powers.
13. He entirely agreed that acquired rights were sub-
ject to limitation for reasons of public policy (para. 53).
14. In paragraph 59, the Special Rapporteur appeared
to confuse the proper exercise of the right of diplo-
matic protection with the regime of exterritorial juris-
diction or capitulations. On that point, he fully
approved of the comments made by Mr. Bartos at
the previous meeting.1

15. As to the idea of an "international minimum
standard", discussed in paragraphs 63 and 64, in
contemporary international law such standards existed
not only for aliens, but also for nationals. Since the
adoption of such instruments as the International Cove-
nants on Human Rights,2 no State was free to disre-
gard the human rights of any person, whether an alien
or a national.
16. The Special Rapporteur had acted with commend-
able caution in drawing attention to the illegality of
a nationalization measure "directed against a class of
persons because of their foreign nationality" (para. 67);
but that statement should be qualified by the rule in
paragraph 71 that such measures were permissible
when required by national security or public policy.
17. The Special Rapporteur had rightly pointed out

1 See para. 43.
2 See General Assembly resolution 2200 (XXI).

in paragraph 68 that an alien could not object to struc-
tural changes of a general character. In Latin Ame-
rica, great social changes were now taking place; in
Chile, important measures of agrarian reform had been
enacted and implemented, and no alien or foreign firm
had protested against them in any way.
18. On the subject of public policy as a limitation on
acquired rights, paragraphs 72 to 76 did not go far
enough. The Bustamante Code, which regulated con-
flicts of laws between fifteen Latin American States,
laid down that acquired rights must be respected, but
it added the important proviso that those rights could
not be invoked against the requirements of public
policy. Since the successor State was the sole judge of
what the requirements of public policy were, that reser-
vation provided the necessary counterweight to the doc-
trine of acquired rights.
19. With regard to compensation, he considered that
a State which expropriated property was under an
obligation to pay an amount that represented a reason-
able valuation of the property. The State concerned
could defer payment, and even suspend it in case of
need, but it could not do away with compensation
altogether, because international law did not coun-
tenance spoliation.
20. He agreed that it was necessary to distinguish
between the various types of State succession. The
problems of State succession arising between a former
colonial Power and a new State were completely diffe-
rent from those arising when two States were merged
into one. Decolonization called for special treatment,
particularly as the General Assembly had adopted
specific decisions on the matter, such as resolu-
tion 1803 (XVII) on permanent sovereignty over
natural resources. In cases of decolonization, the
amount of compensation to be paid for nationalization,
and the terms of payment, were bound to be different.
In particular, the benefits derived in the past by the
colonizing Power would have to be taken into account
in order to avoid unjustified enrichment.
21. It was desirable, however, not to lay too much
stress on the decolonization process, which belonged
essentially to the past. There were more topical prob-
lems, such as those connected with integration and
the formation of communities among States having
similar legal, economic and social systems. The Com-
mission should concentrate its attention on those prob-
lems of the future; in so doing, it would make a con-
tribution to the formulation of the new international
law which Alejandro Alvarez had heralded in his
works.

22. Mr. BEDJAOUI (Special Rapporteur) said he
could not sum up a debate so full of substance as the
one which had taken place or refer specifically to each
of the comments made; moreover, that might lead to
further debate. He was sorry if he had caused some
difficulty to certain members of the Commission, but
he was sure that, in view of its importance, the prob-
lem of acquired rights would be discussed by the
Commission again at subsequent sessions. He would
therefore confine himself to replying, first to Mr. Ago,
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the Special Rapporteur on State responsibility, regard-
ing the boundary between international responsibility
and State succession, and secondly to Sir Humphrey
Waldock, who like himself was studying State succes-
sion, regarding the direction which the Commission's
work should take.
23. In the first place, he wished to make it clear
that what Mr. Ago referred to as the continuity between
the predecessor and the successor State 3 could not be
continuity of the legal order of the predecessor State
since, if there was no break, the problem solved itself.
Sociology taught that there was always a transitional
stage in succession. Certain things might be continued
provisionally, but there was also the practice of tabula
rasa, particularly in succession in respect of treaties.
Mr. Ago's thesis could therefore be accepted only if
it related to continuity of the international legal order.
But in that case one should not speak of "continuity",
which would imply the idea of succession. The suc-
cessor State did not continue the sovereignty of its
predecessor when sovereignty was manifested in inter-
national relations. There was no transfer, but a substi-
tution of international competence. Consequently, the
starting point should be that the successor State was
a State, and, as such, was governed by general public
international law. The question then arose whether, as
a successor, it was governed by other additional rules
belonging to a special branch of public international
law, namely, the law of State succession.
24. If such rules existed, should they be regarded as
increasing or diminishing the obligations of the suc-
cessor State? Mr. Ago envisaged only the possibility
of rules which would impose upon the successor State
greater obligations than those of the predecessor State.
It was acknowledged, however, that the most that could
be asked of the successor State was to respect acquired
rights inherited from the predecessor State, not to
assume greater obligations concerning them. But if one
stopped there, what would be the use of a special
branch of public international law concerned with
State succession? For if the successor State had the
same obligations as any other State, all cases would
merely be cases of responsibility, and the branch of
the law concerned with responsibility would entirely
absorb that dealing with succession. On the other hand,
if it was asked whether the successor State, as a succes-
sor, did not have lesser obligations, there was every
reason for having a branch of law on succession. It
was reasonable to put that question, if only because the
successor State had taken no part in creating the acquir-
ed rights which it was desired to impose on it. The
question whether that State had lesser obligations was
at the root of the whole matter of acquired rights. Res-
pect for those rights, or their abolition, hinged on it.
And if that hypothesis were adopted, in what context
should it be studied?
25. It could not be studied in the context of responsi-
bility, as envisaged by Mr. Ago; for the question
whether there was a lesser obligation was a question
of substantive rules which did not come within the

3 See 1007th meeting, para. 21.

sphere of responsibility as Mr. Ago had defined it. The
matter could only be examined on the basis, for instance,
of the idea that since the adoption by the General Assem-
bly of resolution 1514 (XV), on the granting of inde-
pendence to colonial countries and peoples, the res-
ponsibility of the colonial Power could not be invoked.
But that would be going too far.
26. If that approach were adopted, a central, funda-
mental problem—the problem of the acquired rights
of aliens—would be left aside, since it would belong
neither to the theory of succession nor to that of res-
ponsibility. He had therefore thought fit to study it,
in order to ensure that the two Special Rapporteurs
did not overlook a problem which was the heart of
the matter.
27. As to the direction the Commission's work
should take in the future, it was true, as Mr. Tsuruoka
had said, that the members of the Commission were
not the legislators of the world, but too sharp a distinc-
tion should not be made between doctrinal studies,
which should be excluded from the Commission's work,
and pragmatism, which should be its sole guide. If the
Commission—and that was its task—was to arrive at
rules that would be generally applicable to the inter-
national community, which displayed such a variety
of trends, it must take all those trends into account
and avoid an unduly traditional approach. The process
of decolonization had altered the whole question of
State succession.
28. The discussion had shown that the theory of
acquired rights was extremely vague and imprecise.
That was why it was so controversial, and it would
therefore be a mistake to accept it as a whole and in
all cases. But it did not follow that it should be left
aside. He intended to submit to the Commission at its
next session, in 1970, two or three articles of a general
character on acquired rights; they would not be charac-
terized by "legal nihilism", as some had feared, but
would reflect and express in words the evolution of
law in the modern world and also, perhaps, the excep-
tions found under every rule. Some members of the
Commission had proposed that it should take note of
the report on acquired rights and the discussions on it
and, at the next session, study articles dealing with indi-
vidual items such as public property and public debts,
taking into account the report, the discussions, the
appropriate resolutions of the General Assembly, such
as those on natural resources, and the legal and diplo-
matic practice, which was to be re-examined. Other
members had proposed that the Commission should
revert to the report on acquired rights later, either
when it had made further progress in its work or when
it had made a full study of the topic of State succession,
and that the Special Rapporteur should then draft some
articles on acquired rights to synthesize the discussion.
In that way the thorny question of the acquired rights
of aliens would be left aside and the Commission would
confine itself to the study of succession.
29. He would like to set about the task quickly, since
the discussion had shown that the question of acquired
rights needed clearing up. As Special Rapporteur, he
was quite prepared to begin with public property, since
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both he and the Commission acknowledged that
acquired rights were ill-defined and should not be in-
voked without caution against successor States, par-
ticularly newly independent States.
30. With regard to the work which the Secretariat
could have been asked to undertake, the financial impli-
cations seemed to be very considerable; he would not
insist on the work being done if the cost was really
prohibitive or if questions of substance were involved.
Nevertheless, the inquiry into certain aspects of the
practice followed in State succession would be valu-
able, especially if the Secretariat took care to explain,
in the note to be sent to governments, exactly what the
Commission intended to do. As to the bibliography, it
might include a summary which, without assessing the
quality and scope of each work, would give an indica-
tion of its contents. It would, moreover, be better to
engage two consultants for one year than one consult-
ant for two years as provided for in the estimate of
expenditure. The purpose of analysing the jurispru-
dence of international courts would be to determine
whether the problem had been approached specifically
from the standpoint of acquired rights or only inciden-
tally.

31. Mr. EUSTATHIADES said he would prefer the
Commission to move on to firmer ground than that of
theoretical considerations. He noted that no member
of the Commission, whether he rejected acquired
rights outright or was in favour of giving them some
recognition, seemed to wish that notion to be made a
guiding principle in dealing with the topic of State
succession. It was too early to say what place should
be given to the idea. Instead of discussing at the outset
various theses, often a priori, as to the theoretical basis
of succession, it would be preferable to start by out-
lining all the actual rules on the subject. Only then would
it be possible to see whether there should be a place for
acquired rights in one connexion or another. The Com-
mission's task would be no easier if some other basis
were used, derived from human rights, for instance,
or from the notion of unjustified enrichment.
32. He had proposed that in the course of his studies
the Special Rapporteur should draw up a balance sheet
to determine to what extent there was continuity or
rupture of legal relations. What should be established
was not whether there was genuine succession in
theory—an idea which the Special Rapporteur rejec-
ted—but whether there was de facto succession in
certain respects. The answer to that question would
emerge from the Commission's future work. He there-
fore welcomed the fact that the Special Rapporteur had
agreed, for the next session, to deal in specific terms
with public property and public debts as part of the
economic and financial aspects of State succession. The
study of general notions such as that of acquired rights
should be postponed until the end of the Commission's
work on the topic.

33. An effort should also be made to eliminate from
the Commission's discussions another a priori element,
namely, statements of political position. That problem
arose more especially in connexion with decolonization.

Several speakers had proposed distinguishing between
the different types of succession of States. It had also
been suggested that distinctions should be made between
types of succession not connected with decolonization.
The Commission's work should thus make it possible
to see how much difference there was between the tra-
ditional and the new solutions. The Commission would
then be faced with a choice : either it could make a
synthesis of the traditional and the new international
law, or it could say that in some particular sphere, such
as that of public property and public debts, there were
certain special rules applicable to the birth of a State
through decolonization. In any case, depoliticizing the
debate meant abstaining from a priori positions and
one-sided arguments, but it did not mean that the
various socio-political phenomena should not to taken
into consideration.

34. In making such a comparison, it would be better
to leave aside matters that were not unquestionably
linked with State succession, in particular, the treat-
ment of aliens. For under traditional international law
an alien might possibly enjoy more favourable treat-
ment than nationals, whereas under the new law a trend
towards equality seemed to be emerging. The Commis-
sion had not yet found the answer to that question. Nor
was it a matter of excluding the problem of aliens a
priori from the topic of State succession, any more
than from that of responsibility. Only when the Com-
mission's work was finished would it be possible to
say whether aliens might come to have more rights than
nationals and in what specific cases.

35. The Special Rapporteur need not tackle the prob-
lem of aliens rights in general, which might hold up
the Commission's work, but he would see whether, in
any particular sector of State succession, there were
special rules relating to aliens. To proceed otherwise
would oblige the Commission to base its work from the
outset on considerations de lege ferenda. That would
be putting the cart before the horse : before synthesizing
codification and progressive development, it was neces-
sary to have a thorough knowledge of the positive data
of the material to be codified. Consequently, the Com-
mission's next session should be devoted to the study
of specific solutions.

36. Mr. CASTREN said the Commission should
renew the instructions it had given the Special Rappor-
teur the previous year for the preparation of draft ar-
ticles on the economic and financial aspects of State
succession, beginning with public property and public
debts. The draft should be based on the discussion that
had taken place and should objectively reflect the opin-
ions expressed. An equitable compromise should be
sought between the interests of the successor State, the
predecessor State and third States, without overlooking
the interests of private persons who were nationals of
those States. As hardly any generally accepted rules on
the matters under consideration could be derived from
the practice of States, the draft articles would inevitably
contain rules based on the progressive development of
international law.

37. Mr. RUDA, after thanking the Special Rappor-
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teur for his impartial summing-up of the discussion,
said he thought the Special Rapporteur should begin
his work for the next session with the subjects of public
property and public debts, as indicated in paragraph 79
of the Commission's report on the work of its last ses-
sion4, though he should not disregard the broader
economic and financial problems referred to by
Mr. Eustathiades.
38. With regard to the Commission's report to the
General Assembly, he noted that Mr. Rosenne wished
it to be brief and not to reveal the differences of opinion
on acquired rights which had come to light during the
discussion.5 He believed, however, that it was the
Commission's duty to inform the General Assembly of
the full scope of the discussion, since it was bound to
be of interest, particularly to the new States. He there-
fore suggested that the Commission's report should
include a full section on the discussion concerning
acquired rights and perhaps also a request for the views
of Member States on that subject.
39. As to the work to be requested of the Secre-
tariat, he shared Mr. Yasseen's view that the proposed
bibliography on State succession should be simply a
catalogue, and that it should be prepared by the United
Nations Library service. He also agreed with Mr. Yas-
seen that the Secretariat's digest of the decision of
international tribunals relating to State responsibility 6

should be brought up to date, but that no attempt
should be made to analyse the decisions.
40. Mr. TABIBI said he was grateful to the Special
Rapporteur for having put all the complex aspects of
the problem before the Commission so clearly. He
supported the Special Rapporteur's conclusions, al-
though he differed from him in some respects concern-
ing the procedure to be adopted. The Commission
should endeavour to find common ground without
resorting to a vote. As to the Special Rapporteur's
general instructions, he thought he should have full
freedom to draft his report as he saw fit.
41. He was sure that neither the Commission nor the
Special Rapporteur would wish the Secretariat to
engage in studies which might place a heavy financial
burden on the United Nations. However, the estimates
might be rather too high and it was usual, in United
Nations practice, for the Secretariat to prepare docu-
mentation, both for the (special rapporteurs of the
Commission and for the Sixth Committee. He hoped,
therefore, that within the limits of its budget the Codifi-
cation Division would be able to do something along
the lines requested. He would revert to that matter later
at the closed meeting which the Chairman proposed to
devote to it.
42. Mr. YASSEEN said he concluded from the dis-
cussion that it was the casuistic method, or study by
types of succession, which would be best suited to the
material. That seemed to be the view of the Commis-

4 Yearbook of the International Law Commission, 1968,
vol. II.

3 See 1007th meeting, para. 12.
6 See Yearbook of the International Law Commission, 1964,

vol. II, p. 132.

sion, and the Special Rapporteur appeared to think it
would be possible to propose some solutions for cer-
tain sections of his extensive subject. It was obvious
that the Commission's efforts should be directed not
only to codification, but also to the progressive deve-
lopment of international law on the topic.
43. As to the content of the work, since it was neces-
sary to determine whether or not there could be con-
tinuity of legal relations, the answer had first to be sought
in positive law. Far from stopping there, however, it
was necessary to review the existing rules in the light
of the new reality of international life. It was true that
the Commission was not the legislature of the world,
but under its Statute it was required to initiate the
legislative process in the international community.
44. If no rules were found in positive law, the Com-
mission would take the practice of States as a basis.
Failing that, it would study any agreements which
might have been concluded on the subject by States.
It was a question of formulating, not principles of jus
cogens, but residuary rules which States could accept
if they were unable to reach agreement on other
arrangements.
45. Mr. NAGENDRA SINGH said he wished to
place on record his sincere appreciation and admiration
of the monumental work accomplished by the Special
Rapporteur in his report, and of his well-balanced
summing-up of a particularly complicated and contro-
versial debate. He agreed with Mr. Tabibi and
Mr. Yasseen that the Special Rapporteur should be
given all possible assistance by the Secretariat in pre-
paring his next report on such a very important
subject.
46. Mr. BEDJAOUI (Special Rapporteur) said he
fully agreed that the report to the General Assembly
should be sufficiently full. Moreover, it was not so much
a matter of recording the differences of opinion which
had come to light, as of showing the interest and impor-
tance of the topic by presenting the different positions
taken.
47. That would have a twofold advantage: first, it
would enable the Sixth Committee to provide, through
its debates, a first instalment of the information expec-
ted from the inquiry to be addressed to Member
States; and secondly, it would change the level of the
debate, so that those whose function was to deal in
politics could be made aware that, at the legal level,
there were some very serious problems concerning
acquired rights, and it would thus not be necessary to
revert to the same discussion at the next session when
dealing with public property and public debts.
48. Mr. ROSENNE, pointing out that he had been
the first to raise the question of the Commission's
report to the General Assembly, said that, in view of
the statements made by his colleagues and the Special
Rapporteur, he had no objection to the inclusion of a
full summary of everything which had been said in the
debate.
49. Mr. TABIBI said that since the General Assembly
would examine the Commission's summary records, it
would in any case be useless to try to conceal what had
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been said during the debate. The subject of acquired
rights was a highly political one and it was important
that the Special Rapporteur, in particular, should know
the political reactions of the delegations to the General
Assembly.
50. Mr. AGO said he would not like the Commission
to give the impression that it was asking for instructions
from the General Assembly because of differences of
opinion among its members. The Commission was sove-
reign in its study of the topic. It was normal that it
should report on the progress of its work. On the other
hand, if it wished to bring its task to a successful
conclusion, it must retain full freedom of action.
51. Mr. BEDJAOUI (Special Rapporteur) said he
had no wish to induce the General Assembly to tie the
Commission's hands regarding the problem of acquired
rights. He only wanted the Commission to gain the
maximun benefit from a debate that would bring out
the existing trends. Moreover, he would not like the
Commission to devote only two or three paragraphs to
a topic which had required two weeks' discussion. The
Commission's last report constituted a precedent: prob-
lems had been presented in it in such a way as to
make for an interesting debate in the General Assem-
bly.

52. Mr. YASSEEN said that there was no funda-
mental disagreement between members of the Commis-
sion on that point. It was simply a question of emphasis.
For his part, he thought it necessary to give an adequate
account of the main trends which had appeared,
without, of course, going so far as a verbatim record.
53. The CHAIRMAN said he was sure that the
General Rapporteur and the Special Rapporteur would
be able to take account of the comments made by the
members of the Commission.
54. He invited the Commission to take a decision on
the following paragraph for inclusion in its report to
the General Assembly:

"The Commission thanked the Special Rapporteur
for his second report on succession of States in res-
pect of matters other than treaties and confirmed its
decision to give that topic priority at its twenty-
second regular session, in 1970. It requested the Spe-
cial Rapporteur to prepare, for that session, a report
containing draft articles on succession of States in
respect of economic and financial matters, taking
into account the comments made by members of the
Commission on his second report at the twenty-first
session."

55. Mr. USTOR said that in his opinion the text sug-
gested by the Chairman should include some reference
to public property and public debts, since the Special
Rapporteur considered that his report should centre on
those aspects of the topic.
56. Mr. RUDA said he feared that if the Commission
gave priority to the Special Rapporteur's study it would
be going back on the decision it had taken at the last
session to give priority at its twenty-second session,
in 1970, to the topic of State responsibility, as well as
to that of succession in respect of matters other than

treaties.7 Since it appeared rather difficult to divide
priority between those two subjects, he suggested that
the Commission should defer its decision until later in
the session.
57. Mr. TABIBI thought it would be better not to tie
the Special Rapporteur down by making a specific refer-
ence to public property and public debts. He should
be left free under his present instructions to draw his
own conclusions from the discussion in the General
Assembly.
58. He did not agree with Mr. Ago that the Commis-
sion was a sovereign body; on the contrary, it was a
subsidiary organ of the General Assembly and as such
was required to report to the General Assembly.
59. Mr. AGO referring to the question raised by
Mr. Ruda, said it would be sufficient to omit any men-
tion of priority. As to Mr. Tabibi's remarks, all he had
meant to say was that the Commission was master of
its subject and should retain full freedom of action in
studying it.

60. The CHAIRMAN, speaking as a member of the
Commission, said he was not in favour of further re-
stricting the subject entrusted to the Special Rapporteur,
since the succession of States in economic and financial
matters was only part of a wider topic. As far as pri-
ority was concerned, the text proposed for the report
was in conformity with the decisions taken by the
Commission at its previous session. He thought that
the Commission could take a provisional decision on
that text, the wording of which could be reviewed
during the discussion of the report.
61. Mr. TSURUOKA supported that proposal.
62. The CHAIRMAN said that, if there was no
objection, he would take it that the Commission pro-
visionally approved the text he had read out.

It was so agreed.
63. The CHAIRMAN warmly congratulated the
Special Rapporteur and sincerely thanked him for the
excellent work he had submitted to the Commission.

The meeting rose at 1.20 p.m.

7 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
para. 104.
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Co-operation with other Bodies

(A/CN.4/215; A/CN.4/212)

[Item 5 of the agenda]
(resumed from the 1004th meeting)

REPORT ON THE 1968 MEETING OF THE
INTER-AMERICAN JURIDICAL COMMITTEE

1. The CHAIRMAN invited Mr. Ruda to introduce
his report (A/CN.4/215) on the 1968 meeting of the
Inter-American Juridical Committee, wich he had
attended as observer for the Commission.
2. Mr. RUDA said that the 1968 meeting of the Inter-
American Juridical Committee had been the first to be
attended by an observer for the Commission and he
had consequently received an especially warm welcome.
3. During the week he had spent at Rio de Janeiro,
the Committee had been engaged in revising its statutes
in accordance with the proposals for structural reform
of the inter-American system adopted in the Buenos
Aires Protocol of 1967. When that reform came into
effect, the Committee would become one of the main
organs of the Organization of American States (OAS);
it would also become the sole legal organ, since the
Inter-American Council of Jurists would be abolished.
The preliminary draft of the statutes of the Inter-
American Juridical Committee was annexed to his
report; it was of interest because the Committee was
engaged, at the regional level, in tasks similar to those
of the Commission.
4. Article 1 of the draft stated that the Committee
was "the juridical organ of the Organization of Amer-
ican States". Article 2 set forth its functions which,
in addition to the progressive development and codi-
fication of international law, included that of serving
the OAS "as an advisory body on juridical matters of
an international nature".
5. Article 3 provided that the "permanent seat of the
Inter-American Juridical Committee shall be the city
of Rio de Janeiro".
6. Article 4, which dealt with the competence of the
Committee, empowered it to render to "the Govern-
ments of member States legal advice on matters of
public and private international law on which they
consult it", and to establish "co-operative relations
with universities, institutes and other teaching centres,
as well as with national and international committees
and entities devoted to study, teaching or dissemination
of information on juridical matters of international in-
terest".
7. Article 6 stipulated that the Committee "shall
have the broadest possible technical autonomy"; it
also made provision for the privileges and immunities
of its members, whose number would be increased from
seven to eleven under the provisions of article 7.
8. Article 9 provided that members of the Committee
would be elected for a period of four years and would
be eligible for re-election.
9. It was interesting to note the provisions of
article 18: "Jurists elected as members of the Inter-

American Juridical Committee shall bear in mind that
for the fulfilment of the purposes of the Committtee it is
essential that, during the meeting, they reside in Rio
de Janeiro and devote their full time to the work of
the Committee", and of article 19: "Failure of a
member of the Committee to attend its regular meetings
for two consecutive years shall result in automatic
vacation of his office".
10. Article 26 laid down that members' expenses for
their stay in Rio de Janeiro and their travel expenses
"shall be borne by the respective States of which
those jurists are nationals", while article 27 made pro-
vision for the payment of an attendance fee to mem-
bers by the OAS. It was worth noting that the Brazilian
Government, as host, provided the Committee with
excellent premises and each of its members with an
office and secretarial facilities in the same building.
11. With regard to the Committee's methods of
work, article 33 specified that the results of its work,
such as drafts or reports, "shall be transmitted to the
General Secretariat so that it may make them known
to governments and, when appropriate, transmit them
to the General Assembly" of the OAS. The Committee
would thus not have an opportunity of reviewing its
drafts in the light of government comments, as the
Commission did.
12. The items of substance considered by the Com-
mittee at its 1968 meeting had included "Harmoniza-
tion of the legislation of the Latin American countries
on companies, including the problem of international
companies". The Committee had thus dealt with prob-
lems of the nationality of companies and the laws
applicable to them, recognition of the juristic person-
ality of foreign companies and the position of "multi-
national public companies", a term used for govern-
ment-owned companies belonging jointly to several
States, such as the merchant fleet jointly owned by
Colombia, Ecuador and Venezuela, known as the
"Flota Grancolombiana". On that point, the Committee
had decided to request the OAS Council to convene a
specialized conference to revise the Bustamante Code,
or adopt a new code of private international law, to
deal with the problem of companies. The Committee
had prepared a draft on the mutual recognition of
companies and other corporate bodies, which specified
that the status of a company under commercial law
was governed by the law of its place of domicile,
"domicile" being defined as the legal centre of a com-
pany's administration. The draft also provided that a
company duly constituted in one contracting State
should be recognized as having the same juristic per-
sonality in the other contracting States. Under the
item "A Uniform Law for Latin America on Com-
mercial Documents", the Committee had decided to
begin work on bills of exchange and cheques.
13. The Observer for the Inter-American Juridical
Committee had already given the Commission an
account of the work of that Committee on the substan-
tive items before it.

14. Mr. CASTANEDA, after congratulating Mr. Ruda
on his report, said that the Inter-American Juridical
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Committee was considerably older than the Inter-
national Law Commission and had prepared a number
of drafts which had already been incorporated in
Latin-American legislation. As was evident from
Mr. Ruda's report, the Committee was adapting itself
to the new needs of the Latin-American continent, and
in particular to the task of Latin American economic
integration. Both the differences and the similarities
between the outlook and the general structure of the
Committee and the International Law Commission pro-
vided reasons why the Commission should maintain
close relations with the Committee and endeavour to
increase their mutual co-operation in the future.

15. Mr. EUSTATHIADES said he was glad it had
been possible for the Commission to be represented
in the Inter-American Juridical Committee by the very
eminent Chairman of its last session; it was well to
give such practical form to co-operation between bodies
pursuing similar objectives.
16. Before the establishment of the International Law
Commission, those who taught international law had
had the advantage of finding, in the drafts of the
Inter-American Juridical Committee, texts which pos-
sessed the unusual feature of being the product of
regional co-operation. Today, it was an advantage to
maintain the closest possible contacts and follow the
results of codification in bodies established for regional
co-operation, since they faithfully reflected juridical
concepts accepted by a number of States.

17. In the Council of Europe, the European Com-
mittee on Legal Co-operation fulfilled a function
similar to that which the new draft statutes assigned
to the Inter-American Juridical Committee.

18. Mr. NAGENDRA SINGH said that obviously
the role of the International Law Commission in rela-
tion to other regional juridical associations should be
a positive one, since in the absence of mutual co-opera-
tion there would be a tendency for each body to
remain isolated. In initiating such co-operation between
the Commission and the Inter-American Juridical
Committee, therefore, Mr. Ruda had performed a most
valuable service. He hoped that co-operation would
continue.

19. Mr. ALB6NICO said that Mr. Ruda was to be
congratulated on his very interesting report on the Inter-
American Juridical Committee, which had for many
years been engaged in highly important work, and was
now particularly concerned with economic problems
of the Latin-American area which had legal conse-
quences.

20. Mr. BARTOS said he wished to commend
Mr. Ruda for having found time, despite his many
duties, to represent the International Law Commission
at the 1968 meeting of the Inter-American Juridical
Committee. The account he had given to the Commis-
sion, together with the statement made by the Observer
for the Inter-American Juridical Committee,1 had

shown what a prominent part Mr. Ruda had played
in that Committee's meeting.
21. It was unfortunate that it had not been possible
for the Commission to be represented at the European
Committee on Legal Co-operation the previous year.
Many members of that Committee were anxious to
maintain contact with the International Law Commis-
sion and to be kept informed of its work. The colla-
boration established both with the Inter-American
Juridical Committee and with the Asian-African Legal
Consultative Committee provided ample evidence of
the value of such contacts for the Commission as well
as for those bodies.
22. The CHAIRMAN, thanking Mr. Ruda for the
excellent work he had done as the Commission's
Observer at the 1968 meeting of the Inter-American
Juridical Committee, said that Mr. Ruda was one of
the youngest and at the same time one of the most
eminent Latin-American internationalists. He himself
had already had occasion to refer to the Commission's
increasingly close and fruitful links with the Inter-
American Juridical Committee and to express the hope
that they would be maintained.

REPORT ON THE TENTH SESSION OF THE ASIAN-
AFRICAN LEGAL CONSULTATIVE COMMITTEE

23. The CHAIRMAN invited Mr. Tabibi to
introduce his report (A/CN.4/212) on the tenth session
of the Asian-African Legal Consultative Committee.
24. Mr. TABIBI said that, in accordance with the
decision taken by the Commission at its twentieth ses-
sion, he had had the honour to attend, as an observer,
the tenth session of the Asian-African Legal Consulta-
tive Committee, which had been held at Karachi in
January 1969.
25. Much of the Committee's work had been devoted
to preparations for the second session of the Vienna
Conference on the Law of Treaties. The question of
the draft convention on the law of treaties had been
on the Committee's agenda since its seventh session,
which had been held at Baghdad in 1967. The Com-
mittee had concentrated on the most important articles
of the draft and had prepared two volumes containing
an analysis of the work of the first session of the
Vienna Conference, in particular that on the most
controversial issues, such as provisions for the settle-
ment of disputes. That sound preparatory work had
enabled the Asian and African delegations at the second
session of the Vienna Conference to introduce their
well-known compromise proposal which, almost at the
last minute, had saved the Conference from failure.2

26. Although the question of the law of treaties had
absorbed most of its attention, the Committee had also
dealt with two other topics: the rights of refugees and
the law of international rivers. The question of the
rights of refugees had been brought up at the request
of the Government of Pakistan, and the Government

1 See 999th meeting, paras. 64 et seq.

2 See Official Records of the United Nations Conference on
the Law of Treaties, Second Session, 1969, 34th plenary
meeting.
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of Jordan had also put forward certain special prob-
lems concerning Palestinian refugees. Among other
aspects of the question the Committee had dealt with
such matters as extension of the definition of refugees
contained in its "Bangkok principles", the repatria-
tion or return of refugees, compensation for refugees
and compensation tribunals, the standard of treatment
of refuges, approved documents and visas, and terri-
torial asylum.

27. The Committee had not had sufficient time to
deal at length with the question of the law of interna-
tional rivers, which had been introduced by the Govern-
ments of Iraq and Pakistan, but had decided that an
inter-sessional Sub-Committee should be set up at New
Delhi to consider it. The proper utilization of water
was a problem of the highest importance in the arid
lands of Asia and Africa, and the world community
as a whole would undoubtedly benefit from a study of it.

28. Mr. NAGENDRA SINGH said that, as an Asian
member of the Commission, he wished to thank
Mr. Tabibi for the service he had rendered the Com-
mission by attending the tenth session of the Asian-
African Legal Consultative Committee. Mr. Tabibi had
made a number of noteworthy contributions to that
session and his valuable advice, particularly on the
draft Convention on the law of treaties, had been
appreciated by all members. Since the Committee had
already done outstanding work for the codification and
progressive development of international law, he hoped
that the Commission would continue the practice of
sending observers to its meetings.

29. Mr. USTOR said he congratulated both Mr. Ruda
and Mr. Tabibi on their very informative reports. The
guiding principle in the world of today was that of
international co-operation, much of which necessarily
took place at the regional level. Legal co-operation was
being carried out in almost all regions of the world;
in some of them it was already institutionalized in per-
manent bodies, while in others it was of a more infor-
mal nature. Like other speakers, he hoped that the
Commission would maintain and strengthen its ties
with the Inter-American Juridical Committee, with the
Asian-African Legal Consultative Committee and, last
but not least, with the European Committee on Legal
Co-operation.

30. Mr. TSURUOKA said he wished first to congrat-
ulate Mr. Ruda on his excellent report and to thank
him for having agreed to go to Rio de Janeiro in the
service of international law. He also wished to con-
gratulate Mr. Tabibi for his very full and excellent
report. Mr. Tabibi had rendered a great service both
to international law and to the Asian-African Legal
Consultative Committee, a body for which he (Mr. Tsu-
ruoka) had a particular regard. In the minds of its
founders, the Committee's purpose was not to see that
member States adopted the same position on the
issues of the day, but to provide an opportunity for
frank exchanges of views on various branches of inter-
national law. Happily that tradition had been main-
tained, particularly at the tenth session. There might
have been attempts to persuade as many member

States as possible to adopt a particular point of view,
but the working of the Committee had been so demo-
cratic that such attempts had been vain. The Com-
mittee represented a vast area of the world and its
members had brought a high standard of learning to
its debates. Those were sufficient grounds for con-
tinuing and strengthening relations between the Com-
mittee and the Commission.

31. Mr. RAMANGASOAVINA said that both
Mr. Ruda and Mr. Tabibi had presented very interesting
reports.
32. The Inter-American Juridical Committee was a
most useful model, because its function was to co-ordi-
nate the different legal systems of a whole continent.
The opinions of such bodies were very valuable to
those concerned with the harmonization of law. The
Commission always listened with close attention to the
statements of observers sent to it by such committees,
which did excellent work at the regional level. It was
especially important that the Commission should send
observers to such bodies because its own work was at
the world level.
33. Mr. Tabibi's report showed that the work of
the Asian-African Legal Consultative Committee had
made a large contribution to the success of the Vienna
Conference on the Law of Treaties. He would have
liked to see more African countries represented on the
Committee, which included representatives of most
Asian countries. He had noted that most of the parti-
cipating countries were English speaking. It would make
for greater efficiency and strengthen the representative
character of the Committee if more African and more
French-speaking countries could take part in its work,
despite the practical difficulties to which that might
sometimes give rise.
34. Mr. AGO thanked Mr. Ruda and Mr. Tabibi
for the full and graphic summaries they had presented
of the work of the Inter-American Juridical Committee
and the Asian-African Legal Consultative Committee.
The contacts made with those bodies enabled the Com-
mission to learn at first-hand what trends were deve-
loping in the different regions of the world with regard
to the problems on its agenda, and contributed to the
efficacy of its work.
35. The members of the Asian-African Legal Consul-
tative Committee, and especially Mr. Tabibi, had
played a considerable part in the success of the Vienna
Conference. As President of that Conference, he was
greatly indebted to them for their efforts to reconcile
the different points of view that had been expressed
there.

36. Mr. RUDA said he was grateful to Mr. Tabibi
for having agreed to represent the Commission at the
tenth session of the Asian-African Legal Consultative
Committee. He had noted with particular interest the
Committee's resolution X (6) on international rivers,
a subject of great importance to Latin American
countries, which were facing development problems
similar to those of the African and Asian countries.
International rivers also appeared as a topic on the
International Law Commission's programme.
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37. Mr. ROSENNE said he would like to associate
himself with the expressions of appreciation to the
two members who had represented the Commission at
important regional meetings. He attached great signifi-
cance to the regular submission of reports on the
activities of regional bodies concerned with interna-
tional law and hoped that the Commission's documen-
tation on those activities would be kept as complete
as possible. That documentation, which was useful for
the edification of members of the Commission, also
drew attention to important trends in various parts of
the world. Thus, it was interesting to note the silence
of regional bodies on certain issues; for example, at the
previous session, the representative of the Asian-Afri-
can Legal Consultative Committee had made no
reference to State succession.
38. The reports on regional activities provided the
Commission with authentic and objective documenta-
tion on the matters with which the regional bodies had
dealt. In the past, the Commission had found valuable
material in such reports on the subject of reservations
to multilateral treaties. In the future, its work on State
responsibility would benefit from the same exchange of
authentic information.
39. He had listened with interest to Mr. Ruda's
analysis of the new statutes of the Inter-American
Juridical Committee and looked forward to learning
what solutions were ultimately adopted.
40. As to the Vienna Conference on the Law of
Treaties, he had noted Mr. Tabibi's remarks on the
role of the Asian-African Legal Consultative Com-
mittee, but he believed that there were a number of
aspects of the history of that Conference on which it
was still too early to lift the veil. That remark, however,
did not detract in any way from the well-deserved tri-
bute paid to the role of the African delegations in the
success of the Conference.

41. Mr. NAGENDRA SINGH, referring to the com-
ments of Mr. Ramangasoavina, said it was true that
African participation in the meetings of the Asian-
African Legal Consultative Committee had been some-
what limited in the past. It had now been decided,
however, to hold a series of meetings in Africa and
the next meeting of the Committee would take place
in Ghana; it was hoped that a greater number of
Africans would then be able to participate in the Com-
mittee's work.
42. The CHAIRMAN said he wished to thank
Mr. Tabibi for being so good as to represent the Com-
mission in the Asian-African Legal Consultative Com-
mittee, and to congratulate him on the excellent report
which he had just presented. The Commission would
soon have the pleasure of hearing the Observer for the
Asian-African Legal Consultative Committee give a
summary of the work of that Committee which, though
not as old-established as the Inter-American Juridical
Committee, also carried out important and fruitful
work.

The meeting rose at 12.25 p.m.

1011th MEETING
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Mr. Castafieda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Ruda, Mr. Tammes, Mr. Tsu-
ruoka, Mr. Ustor, Mr. Yasseen.

State responsibility

(A/CN.4/208; A/CN.4/209; A/CN.4/217)

[Item 3 of the agenda]

1. The CHAIRMAN invited the Commission to begin
consideration of item 3 of the agenda and called on the
Special Rapporteur to introduce his report (A/CN.4/
217).
2. Mr. AGO (Special Rapporteur) said that in pre-
senting, in his first report, a review of previous work
on codification of the topic of the international respon-
sibility of States, his intention had been to provide the
Commission with a conspectus of what had been done
so far, by studying which it could derive the maximum
benefit for its future work and at the same time avoid
committing the errors which had stood in the way of
such codification in the past. The international respon-
sibility of States, perhaps more than any other branch of
international law, including the law of treaties, had been
the subject of the earliest attempts at codification. To
emphasize the difficulty of the task he would remind
the Commission how arduous the codification of the
law of treaties had been, even though that work had been
made easier by the fact that the subject-matter had been
well defined and the plan to be followed relatively
straightforward, and that it had been possible to refer
quite extensively to the general theory of obligations in
private law.

3. That did not apply where the international respon-
sibility of States was concerned. In the first place, the
greatest caution was called for in making any reference in
that context to internal law, where the clearly separate
development of the concepts of civil responsibility and
criminal responsibility made those concepts difficult to
transfer to international law. An even greater difficulty
lay in the fact that, unlike the law of treaties, which was
a clearly differentiated branch of international law,
responsibility was generally treated in conjunction with
other subjects, which, moreover, differed from each
other. It was true that writers were more or less agreed
on a general definition, according to which a State
incurred responsibility by violating an international
obligation. But it was often found that while speaking
of responsibility writers were in fact attempting
indirectly to define general substantive rules, the primary
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rules of international law—those rules from which
derived the obligations whose violation in turn entailed
responsibility. That resulted in lack of clarity and further
difficulties. For when responsibility was linked with
other branches of international law it acquired all the
difficulties inherent in defining the rules contained in
those other branches. Moreover, the inevitable and
erroneous conclusion was that responsibility could not
be studied as such, but only in relation to a particular
sector of general international law.
4. At the origin of all that lay the historical fact
that the general theory of responsibility had been born
—and not without reason—in the doctrine of the legal
obligations of a State relating to the treatment of aliens.
For in studying the consequences of violation by a State
of the primary rules governing the rights of aliens, it had
been found necessary to define the essential obligations
of the State towards aliens and to formulate the rules
which imposed those obligations on the State. Hence
the confusion of the two subjects and the impression that
the international responsibility of States need be defined
only with reference to the sector of international law
relating to the treatment of aliens.
5. Confirmation of what he had just said was provided
by the Secretariat study on the status of permanent
sovereignty over natural wealth and resources 1 and the
second report on succession of States in respect of
matters other than treaties (A/CN.4/216/Rev.l), which
the Commission had just examined under item 2 (b) of
its agenda. In both cases, questions had been raised
regarding the boundaries between the subjects con-
sidered and State responsibility. The real point was the
boundaries between those subjects and the rights of
aliens.
6. Even those who opposed the idea that responsibility
was indissolubly linked with the treatment of aliens and
affirmed the need to consider the subject mainly with
reference to other branches of international law, in
particular, with reference to rules for safeguarding peace,
were not always free from the error of trying to define
certain essential primary rules of contemporary
international law under cover of responsibility. In
reality, defining those rules and the obligations that
derived from them was one thing, while determining the
consequences of violation of such obligations was
another.
7. One should therefore beware of speaking of State
responsibility when the real problem was to establish
the primary bounds to be set by international law to the
freedom of action of States. In other cases, a further
source of error was the poverty of legal language, which
used the term "responsibility" in different senses: for
example, responsibility incurred through a wrongful act,
and responsibility as an objective and primary obligation
to repair certain consequences of a perfectly lawful act
or activity.
8. The review he had given in his report confirmed
those conclusions with regard both to private codification
and to codification undertaken under the auspices of

regional bodies, of the League of Nations and of the
United Nations 2.
9. Where private codification was concerned, he had
referred mainly to collective attempts by learned
societies. He had made exceptions in favour of two drafts
by private persons: those of Professor Strupp and Pro-
fessor Roth, which he had included because of their
interest. Both the draft on Diplomatic Protection
prepared in 1925 by the American Institute of Interna-
tional Law and the draft Code of International Law
prepared in 1926 by the Japanese Association of Inter-
national Law, chapter II of which was entitled "Rules
concerning responsibility of a State in relation to the
life, person and property of aliens", considered respon-
sibility in relation to the rights of aliens and did not
treat the two subjects separately. Similarly, the resolution
adopted in 1927 by the Institute of International Law in
anticipation of the Codification Conference to be held
at The Hague in 1930, although it was a very complete
and detailed study, nevertheless considered responsibility
only in relation to respect for the rights of aliens and
endeavoured to define the content of the State's obliga-
tions in that respect at the same time as the consequences
of failure to fulfil those obligations. Nevertheless, that
study was very interesting in spite of its mixed subject-
matter, because it contained many things which it would
still be good to adopt and because, owing to its universal
character, the Institute of International Law did not,
like other bodies, represent a particular point of view.

10. Other attempts to codify responsibility had been
undertaken in anticipation of the Hague Conference. In
1929, the Harvard Law School had entrusted Professor
Borchard with the preparation of a draft Convention on
responsibility of States for damage done in their territory
to the person or property of foreigners. There again
different problems had been mixed together in an
attempt to make an over-all codification of the rules
governing the rights of aliens and the international
responsibility of States. In 1961, the Harvard Law
School had undertaken a review of the Borchard draft
to bring it up to date for the benefit of the International
Law Commission. The text produced, which was entitled
"Draft Convention on the international responsibility
of States for injuries to aliens", was not really a revision
of the 1929 text, but an entirely new draft and a rather
bold one. One idea it put forward was that the right
impaired by the internationally wrongful act was that
of the individual, not that of his State of nationality, and
that the individual himself could bring an international
claim direct.
11. He had also drawn attention in his report to two
resolutions adopted in 1956 and 1965 respectively by
the Institute of International Law and to a draft Conven-
tion on the responsibility of States for injuries caused in
their territory to the person or property of aliens,
prepared in 1930 by the Deutsche Gesellschaft fin*
Volkerrecht (German Association for International

A/AC.97/5/Rev.2.

2 Source references for the texts mentioned in this statement
will be found in the report (A/CN.4/217), which is reproduced
in vol. II of this Yearbook.
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Law), many provisions of which dealt with problems
of responsibility proper.
12. Lastly, the drafts prepared by Professor Strupp
and Professor Roth were both particularly important
for the work of the Commission, because they con-
stituted attempts to codify, in the form of articles,
responsibility as such, not in relation to the subject of
aliens' rights.
13. Of the attempts at codification made under the
auspices of regional bodies, those singled out for special
attention were the drafts prepared by inter-American
bodies, in particular the two drafts of the Inter-American
Juridical Committee. The value of those drafts lay in
the fact that one of them reflected the point of view of
the United States and the other that of Latin America
—two different conceptions the Commission would have
to take into consideration. But there again, the rules
governing the rights of aliens and responsibility were
treated as interdependent. The Asian-African Legal
Consultative Committee was also making a contribution
on the subject.
14. The work of the League of Nations on codification
was most enlightening; the texts were annexed to his
report. The plenary meeting of the Hague Codification
Conference of 1930 had not adopted the ten articles
which had been approved by the Third Committee of
the Conference, because it had been unable to agree on
the articles which should have followed them. The first
ten articles had dealt with general problems of respon-
sibility, while those which followed had dealt with the
status of aliens. Thus the 1930 Conference could have
been successful if it had confined itself to responsibility
instead of venturing onto the quicksand of aliens' rights.
15. Finally, the United Nations had attempted, through
the International Law Commission, to codify the inter-
national responsibility of States. A history of that work
was given in the document prepared by the Secretariat
(A/CN.4/209). To facilitate comparison he had
included in the annexes to his report the texts prepared
for the Commission by Mr. Garcia-Amador, its first
Special Rapporteur on State responsibility.
16. Mr. Garcia-Amador had first wished to codify
responsibility in general, but at that time the Commis-
sion had preferred him to limit the scope of his first
study to injury caused to aliens. The main difficulty
encountered by the Commission had been due to the fact
that in the bases for discussion prepared by Mr. Garcia-
Amador the individual was presented as a subject of
international law beside the State, with all the conse-
quences that followed. In addition Mr. Garcia-Amador
had tried to overcome the main difficulties that arose in
regard to aliens' rights by having recourse to the notion
of fundamental human rights, and at that time the
Commission had not been prepared to codify the rules
governing the treatment of aliens on such a novel
basis.
17. Having achieved no concrete results on the basis
of the successive reports of its first Special Rapporteur,
the Commission had then considered the possibility of
codifying responsibility apart from any other subject, in
particular the rights of aliens. The basic idea guiding the

Commission in that second phase, which was well known
to members, had been the idea of isolating the subject of
responsibility from the other subjects with which it had
often been linked, and trying to define the rules indepen-
dently of any definition of other substantive rules, or
primary rules of international law.
18. The main idea which had emerged from the work
of the Sub-Committee set up in 1962, and later from the
conclusions reached by the Commission itself in 1963
and approved by the General Assembly, was, in other
words, that of the need to concentrate on the notion of
violation of an international obligation and the con-
sequences of such violation. He would like to sum up
that programme in the phrase: the whole of respon-
sibility and nothing but responsibility. According to the
plan adopted by the Sub-Committee in 1963 and con-
firmed by the Commission in 1967, which was repro-
duced in paragraph 91 of his report, the Commission
would first take up the problem of the origin of interna-
tional responsibility, namely, the notion of a wrongful
act or infringement, the determination of the com-
ponents of that notion and, in particular, the determina-
tion of the conditions under which an international
wrongful act could be imputed to a State. On that basis
it must distinguish between the different kinds of in-
fringement and define the circumstances in which the
wrongful nature of an act or omission could be set
aside. Secondly, the Commission would have to study
the forms of international responsibility, the relation-
ships between reparation and sanctions and between
individual sanctions and collective sanctions, with all
the consequences that followed. That was a complicated
and difficult task, but there was reason to hope that the
difficulties of defining responsibility as such could be
overcome, especially in view of the difficulties the Com-
mission had surmounted when codifying the law of
treaties.

19. If it was to be successful, the Commission would
have to devote more time to responsibility at its next
session than it had hitherto. He himself had already
made good progress in the work of drafting his second
report, in which he hoped to be able to submit a first
draft of articles to the Commission if it wished him
to do so.

20. Mr. BARTOS said that both the Commission and
the General Assembly had recommended a study of the
responsibility of States incurred by the violation of rules
relating to international peace and security. Although
that aspect of the topic was mentioned in the report, the
Special Rapporteur had said nothing about it in his
introductory statement. He would like to know whether
the Special Rapporteur intended to confine himself to
the question of State responsibility for injury to aliens
or whether he intended to follow those recommenda-
tions.
21. Mr. AGO (Special Rapporteur) said he could
assure M. Bartos that he had no intention of con-
fining his study to the problem of injury to aliens. The
topic of responsibility had to be considered as a whole;
obviously therefore, it would also have to be studied
with reference to the matters mentioned by Mr. Bartos.
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But there again, no attempt should be made to define the
primary rules whose violation was a source of responsi-
bility; the Commission would study the conditions in
which responsibility was incurred by the violation of a
rule, whatever the rule might be.

22. Mr. RUDA said the Special Rapporteur was to be
commended for his valuable review of previous work
on codification of the topic of State responsibility and
for his excellent introductory statement.
23. A historical introduction such as that contained in
the Special Rapporteur's report was necessary, and the
annexes would prove particularly useful for the Com-
mission's future work on the topic. The material he had
assembled confirmed the Special Rapporteur's con-
clusion that the Commission should not neglect any part
of the work already done on the topic, but should at the
same time avoid past errors. Some success had undoubt-
edly been achieved in the past, but mistakes had also
been made, particularly in the general approach to the
subject. The time had come for the Commission to
undertake a study of State responsibility in contem-
porary international law, with due regard to the work
previously done. The topic was perhaps even more
difficult than that of the law of treaties.
24. Some of the difficulties involved in such a study
were connected with the introduction into past discus-
sions of concepts of municipal law. Other difficulties,
however, were attributable to the traditional treatment
of the subject, particularly in the early part of the
twentieth century.
25. The Special Rapporteur, with his usual clarity, had
offered the Commission a satisfactory basis for its work
when he had stated, in paragraph 6 of the report, his
firm belief "that, for purposes of codification, the inter-
national responsibility of the State must be considered
as such, i.e. as the situation resulting from a State's non-
fulfilment of an international legal obligation, regardless
of the nature of that obligation and the matter to which
it relates." He shared the Special Rapporteur's view
that it was necessary to isolate the rules governing State
responsibility and to endeavour to deal exclusively
with those rules, as distinct from the rules of other parts
of international law. Any attempt to deal with those
other substantive rules of international law would lead
the Commission into difficulties that would only hamper
the codification of the international law of State respon-
sibility.
26. He had, however, some doubts about the Special
Rapporteur's statement that State responsibility was the
situation resulting from a State's "non-fulfilment of an
international legal obligation". Viewed in that light, a
study of State responsibility would be confined to the
consequences of wrongful acts, whereas the international
responsibility of a State could arise from lawful activities.
One example was State responsibility in cases of nuclear
damage, a matter on which a number of conventions
had been drafted. Another example was provided by
State activities in outer space; the Legal Sub-Committee
of the Committee on the Peaceful Uses of Outer Space
was at present engaged in studying drafts dealing, pre-
cisely, with the damage that could result from certain

activities of a State in outer space which were not in
any way wrongful.
27. He was grateful to the Special Rapporteur for his
careful and extensive treatment in his report of the Latin
American contribution to the study of the topic of
State responsibility, in particular, the work done in 1925
by the American Institute of International Law at the
invitation of the Governing Board of the Pan-American
Union and the more recent work of official codification
by inter-American bodies.
28. He supported the Special Rapporteur's intention to
deal with the whole subject of State responsibility, and
nothing but that subject.
29. Mr. YASSEEN, after congratulating the Special
Rapporteur on his report and his masterly presentation
of it, said that the Commission had now to decide how
to deal with the subject. Since 1963, he himself had
consistently maintained, both in the sub-Committee and
in the Commission, that the Commission should study
responsibility itself, in other words, the general theory
of responsibility, and should not begin by considering
responsibility in the various sectors of international
relations. The general theory did exist, and it formed
part of positive international law; the Commission should
undertake both codification and progressive development
of international law on State responsibility.
30. The Special Rapporteur had wisely drawn a
distinction between the rules on responsibility and sub-
stantive rules. That distinction was imperative, for to
study international obligations per se would mean
studying the whole of international law.
31. Of course, the possibility of special features of the
application of the general theory of responsibility arising
in certain sectors of international relations must not be
excluded. But the Commission should begin by working
out the general principles and then see whether their
application presented special features. For instance, in
applying the general theory of responsibility in internal
law to industrial or traffic accidents, certain special
features of application had been introduced such as
presumptions or reversal of the burden of proof. In
international law one of the areas where the application
of the general theory of responsibility might have special
features was breaches of the peace, which were a matter
of cardinal importance to the international community.
32. Mr. RAMANGASOAVINA said the Special
Rapporteur was to be congratulated on the very full
documentation he had produced on a topic which needed
urgent consideration, since it had been on the Com-
mission's agenda for many years.
33. The Special Rapporteur rightly wished to study
the general principles of responsibility without going
into substantive rules, and as he had confirmed in his
reply to Mr. Bartos, the study should not be limited to
any particular sector of responsibility. It should extend
to State responsibility for violation of the national
sovereignty, independence or national integrity of other
States, or of the right of nations to self-determination
and the use of their natural resources.
34. That widening of the scope of the topic would
naturally cause difficulties, because some principles, even
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though well-established, raised awkward problems of
definition. For example, despite the principles set out in
Article 2 (4) of the Charter, aggression was extremely
hard to define. In order to overcome such difficulties
advantage should be taken of the work that had already
been done, so that at least some essential rules and
principles could be formulated; it would then be possible
to define some of the obligations which were sources of
responsibility.

35. The Special Rapporteur's review of previous work
on the international responsibility of States made no
mention of a trend towards the recognition of responsi-
bility without fault. That trend had been very marked
ever since the 1944 Chicago Agreement on International
Civil Aviation3 right up to the 1967 Treaty on Prin-
ciples Governing the Activities of States in the Explora-
tion and Use of Outer Space,4 by way of the Conventions
on the Law of the Sea.5 True, it might be dangerous, as
the Special Rapporteur had stressed, to draw analogies
between international law and municipal law, but in that
case they did both seem to be developing on similar
lines as a result of technical progress. To be quite
complete, therefore, the review should take that trend
into account.

36. Mr. CASTRJiN, associating himself with the con-
gratulations expressed to the Special Rapporteur, said
that his first report (A/CN.4/217) together with the
two documents prepared by the Secretariat (A/CN.4/
208 and 209) would provide a good basis for discussion,
particularly the Special Rapporteur's detailed examina-
tion of Garcia-Amador's reports and the interesting
conclusions to which it had led him.

37. The introduction to the report contained some
valuable observations. He agreed that the topic of State
responsibility was very hard to codify and that particular
attention should therefore be paid to the question of
method. The decision taken by the Commission in 1963,
and confirmed in 1967, to give priority to the general
rules governing international responsibility,6 had been
justified. The Special Rapporteur was right in saying
that State responsibility should be dealt with as "a single
and distinct general problem", and as "the situation
resulting from a State's non-fulfilment of an international
legal obligation, regardless of the nature of that obliga-
tion and the matter to which it relates". Special questions
such as that of the responsibility of States for injuries
caused to aliens in their territory could be considered
later, on the basis of the general principles which
emerged from the Commission's work.

38. Mr. NAGENDRA SINGH said that the Special
Rapporteur deserved the thanks of the Commission for
his illuminating report, in which he had not only given
a historical resume of the subject of State responsibility,

but had also brought out clearly the pitfalls to be
avoided and the difficulties to be faced. He endorsed
every word the Special Rapporteur had said in his
introduction.
39. He agreed that the subject of international
criminal responsibility had to be viewed with caution
and should be avoided.
40. He agreed with the suggestion of the Sub-Com-
mittee on State Responsibility that the question of the
responsibility of other subjects of international law, such
as international organizations, should be left aside.7

41. He also agreed with the Special Rapporteur that
the Commission should not adopt the approach adopted
by Mr. Garcia-Amador, the first Special Rapporteur,
and, in particular, that it would be a mistake if the
topic of State responsibility were made to revolve round
the question of the status of aliens.
42. He noted that General Assembly resolution 1902
(XVIII) had recommended that the International Law
Commission should "Continue its work on State respon-
sibility, taking into account the views expressed at the
eighteenth session of the General Assembly and the
report of the Sub-Committee on State Responsibility and
giving due consideration to the purposes and principles
enshrined in the Charter of the United Nations". While
agreeing that the Commission should include in its study
the position of State responsibility in relation to the
Charter, he hoped that it would not devote too much
attention to that very broad aspect of the matter. He
supported Mr. Yasseen's view that the Commission
should adopt a general approach and concentrate its
attention on violations of international obligations.
43. The Commission should also pay some attention
to the latest trends and developments with respect to
State responsibility, such as those arising from such
subjects as the peaceful uses of outer space, the sea-
bed and the ocean floor, referred to in the document
prepared by the Secretariat (A/CN.4/209). As Mr. Ra-
mangasoavina had said, however, caution was necessary
in dealing with awkward problems like defining aggres-
sion.

44. The Special Rapporteur had endorsed the con-
clusions reached by the Sub-Committee on State Respon-
sibility, and he agreed that the Commission should
follow the general recommendations of that body. The
subject of State responsibility had been before the
General Assembly since 1952 and before the Com-
mission since 1954, with little result. The Commission
should give the Special Rapporteur full latitude to deal
with the subject as he thought best; perhaps if the
Commission held a winter session in 1970, some
progress might at last be made.

The meeting rose at 5.45 p.m.
3 United Nations, Treaty Series, vol. 171, p. 346.
4 See General Assembly resolution 2222 (XXI).
5 United Nations, Treaty Series, vol. 450, p. 82; vol. 499,

p. 312; vol. 516, p. 206; vol. 559, p. 286.
6 See Yearbook of the International Law Commission, 1963,

vol. II, p. 224, para. 52 and 1967, vol. II, p. 368, para. 42. Op. tit., 1963, vol. II, p. 228, footnote 2.
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1012th MEETING

Tuesday, 1 July 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Albonico, Mr. Bartos,
Mr. Castafieda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Ruda, Mr. Tammes, Mr. Tsu-
ruoka, Mr. Ustor, Mr. Yasseen.

State responsibility

(A/CN.4/208; A/CN.4/209; A/CN.4/217)

[Item 3 of the agenda]
(continued)

1. The CHAIRMAN invited the Commission to
continue consideration of the Special Rapporteur's first
report on State responsibility (A/CN.4/217).
2. Mr. TAMMES said he was grateful to the Special
Rapporteur for his valuable historical report and to
the Secretariat for the useful documentation it had
provided. The report was a great help to an under-
standing of the obstacles which for many years had
hampered the codification of the topic of State respon-
sibility. The material it contained confirmed the Special
Rapporteur's persuasive thesis that the "continued
confusion of State responsibility with other topics was
undoubtedly one of the reasons which prevented it from
becoming ripe for codification" (para. 6).
3. He therefore supported the Special Rapporteur's
"vertical" method, as opposed to the "horizontal"
method which mixed the obligations of State responsi-
bility with the rules whose non-fulfilment gave rise to
State responsibility. It could even be said that past
insistence on State responsibility had been partly inspired
by what was otherwise a legitimate desire to clarify
certain disputed substantive rules of international law.
The more such matters were codified, the less there
would remain for State responsibility as such, and
certain time-honoured topics would decrease in interest
and urgency.
4. The work of the 1963 Sub-Committee, and the
Special Rapporteur's excellent analysis of that work,
showed that even if the topic of State responsibility were
cleared of all extraneous matter, there would remain
abundant material for study. The issues to be considered
would centre mainly on the determination of the agent
of the international wrongful act and the consequences
of that act. That approach to the subject would be
consistent with the consensus of opinion in the Com-
mission when it had discussed the topic of State respon-
sibility at its nineteenth session.1

5. For want of a better terminology, the distinction
which was being adopted could be described as a distinc-

tion between primary, material or substantive rales of
international law, on the one hand, and secondary or
functional rules, on the other. Primary rules were
intended to influence the conduct of States directly;
secondary rules, which were those of State responsibility
proper, were intended to promote the practical realization
of the substance of international law contained in the
primary rules.
6. At the nineteenth session, he had welcomed that
distinction as basically sound and progressive;2 he now
wished to raise some problems of classification with the
aim of seeing how the "purified" topic of State respon-
sibility could be made more manageable and brought
more within reach of codification. In doing so, he fully
realized that the Special Rapporteur, in paragraph 91
of his report, had intended to submit only a classification
for purposes of discussion, not a rigid framework for
future draft articles.

7. The first problem was that of the abuse of rights,
referred to under the heading "First point: Origin of
international responsibility", in sub-paragraph (2) (a)
of paragraph 91. Clearly, the abuse of rights constituted
by the abusive interpretation of treaty provisions would
come under the heading of State responsibility. Other
cases of abuse of rights, however, would be of a border-
line character, for example, cases arising out of peaceful
uses of the sea bed and the ocean floor beyond the
limits of national jurisdiction, referred to in the Secre-
tariat study (A/CN.4/209, paras. 41 and 42). The same
was true of certain matters connected with peace and
security, which Mr. Bartos mentioned.

8. He also had some doubts about the "state of
necessity", listed by the Special Rapporteur in sub-
paragraph (4) of the "First point" in paragraph 91. In
many fields of codification, where the need had been felt
for an escape clause to cover cases of emergency, the
relevant exceptions had been formulated with the utmost
care. Examples could be given from the 1958 Conven-
tions on the law of the sea, the international instruments
on human rights, and the Geneva Conventions for the
protection of war victims. The Special Rapporteur ought
not to be burdened with the extremely difficult task of
drawing up a general rule for the state of necessity, or
for self-defence, which was a special case of the state
of necessity. The boundaries of the topic would remain
sufficiently elastic to allow the Commission to deal with
such questions at a later stage.
9. The work to be undertaken on the topic of State
responsibility would be essentially work of codification.
He had been much impressed by the concise language
used in the drafts prepared by Professor Strupp in 1927
and by Professor Roth in 1932, which were annexed to
the report. Except, perhaps, with respect to the rules
on denial of justice, both those drafts were based on the
approach now proposed by the Special Rapporteur and
were restricted to the elementary principles of State
responsibility. They reflected the doctrine prevailing in
about 1930, in a small number of concise rules dealing
with such matters as the responsibility of the State for

1 See Yearbook of the International Law Commission, 1967,
vol. I, pp. 225-228. 2 Ibid., p. 225.
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the conduct of its organs, its territorial sub-divisions and
persons under its control, and questions of the exceeding
of powers and of due diligence in protecting aliens from
mob violence. All those subjects came under the heading
of general principles, as discussed by the Commission at
the previous meeting.
10. The work on the topic of State responsibility would
not, however, be confined to codification. In the past,
it had centred on cases of responsibility for injuries done
in the territory of a State to the person or property of
aliens. With scientific and technological progress,
however, it had become possible for damage to be caused
in the territory of another State at a great distance from
its border. Cases of that type raised the question of the
distinction between risk and negligence, to which
reference was made in footnote 79 to the report. They
were also sometimes connected with the problem of
collective responsibility for joint ventures by several
States, such as schemes for peaceful use of the ocean
floor.
11. A question raised during the Commission's past
proceedings on State responsibility, and also in the
present discussion, was whether international law should
admit some concept such as the actio publica of Roman
law. Consideration might be given to the question
whether the requirement of interest for initiating an
international action should be extended beyond the
concept of the direct interest, material or otherwise, of
the injured party.
12. Another question of progressive development was
that of reprisals, to which reference was made in the
Special Rapporteur's classification in sub-paragraph (3),
under the heading "Second point: The forms of inter-
national responsibility". That question raised the impor-
tant problem of the proportionality of reprisals to the
gravity of the wrongful act they were intended to
sanction. The subject was one on which contemporary
international law had gone beyond the former tradi-
tional rules and was governed by the prohibition of the
threat or use of force.
13. A question which had not so far been mentioned
was that of the feasibility of drawing a distinction, both
for purposes of responsibility and for purposes of sanc-
tion, between more serious and less serious wrongful
acts. A distinction of that type had been drawn in all
four of the 1949 Geneva Conventions for the protection
of war victims.3

14. In the short term, work on State responsibility
would consist largely in the codification of established
principles. In the long term, some progressive develop-
ment would have to be undertaken, covering such
matters as joint responsibility, responsibility for risk as
well as negligence, and the proportionality of reprisals.

15. Mr. ALB6NICO said he associated himself with
the tributes paid to the Special Rapporteur for his
excellent historical analysis.
16. He agreed with him on the need to draw a distinc-
tion between the rules of State responsibility as such,
and the substantive rules, violation of which brought

United Nations, Treaty Series, vol. 75.

State responsibility into play. Although both types of
rule were substantive in character, it was convenient in
the present context to reserve the term "substantive
rules" for those whose non-fulfilment gave rise to State
responsibility.
17. In studying the rules of State responsibility, special
emphasis should be placed on objective responsibility,
which was connected more with the concept of damage
than with that of a wrongful act. In municipal law,
the doctrine of objective liability had been applied to
such matters as industrial accidents involving workmen's
compensation. In the case of railway accidents, it had
been recognized that a presumption of negligence could
be derived from the mere fact that a collision had
occurred. Of course, concepts of municipal law should
not be imported bodily into international law, but they
could have an influence on its information.
18. An example of State responsibility could be taken
from the law of extradition. If a State extradited a person
to his own country on the understanding that he would
be tried for a particular offence, and his own country
then tried him for a different offence, that was an act
of bad faith and entailed the obligation to make
reparation.
19. In contemporary international law, there was a
clear tendency to broaden the scope of the objective
responsibility of the State, so that such subjects as abuse
of rights, state of necessity and collective sanctions
deserved consideration.
20. The Special Rapporteur should be instructed to
prepare draft rules on State responsibility as such. They
should be general rules, but it would be appropriate also
to draft a few rules for special cases; they should not,
however, include the subject of compensation for injury
to the person or property of aliens, which had caused
so much controversy in the past, partly for reasons of
national pride.
21. Among the special subjects that should be dealt
with was that of State responsibility for the violation
of human rights, which was not covered by the general
rules on State responsibility because the individual was
not recognized as a subject of international law. Another
special subject was that of State responsibility arising
from relations between neighbouring States in such
matters as the use of common rivers and lakes. Another
was the question of damage caused by outer space
activities, to which the doctrine of objective respon-
sibility was particularly relevant.
22. The outline programme of work adopted by the
Sub-Committee in 1963 might prove in some respects
inadequate for present purposes. Some problems which
had appeared urgent in 1963 had become even more
urgent in 1969, for example, those connected with outer
space activities, while others, such as those arising from
human rights, had become especially relevant as a result
of recent violations.
23. He was in favour of a broad approach to the work
on State responsibility. The Special Rapporteur should
deal with the rules of State responsibility proper, but
should at the same time select from State practice certain
subjects for special treatment in the future.
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24. Mr. KEARNEY said the Special Rapporteur's
report contained an excellent analysis of how the
extremely difficult topic of State responsibility should
be dealt with. He wished to thank him particularly for
the attention he had given to the contributions of the
Inter-American Juridical Committee and the Harvard
Law School.
25. One aspect of the subject of State responsibility
which had not yet been touched on and which he hoped
the Special Rapporteur would take into account was the
problem of the settlement of disputes. In view of his
recent experience as President of the Vienna Conference
on the Law of Treaties, the Special Rapporteur was
certainly familiar with the difficulties to which that
problem could give rise. One thing which the Vienna
Conference had established was that when a topic of
international law of wide scope and far-reaching effects
on international relations was dealt with in the process
of codification, it was a grave mistake not to deal simul-
taneously with the problem of settling any disputes that
might arise. If the Commission had faced that
problem boldly when preparing its draft articles on the
law of treaties, the Vienna Conference would probably
have run a much smoother course and produced more
satisfactory results. In fact, however, a solution of the
problem of settlement of disputes had been achieved
only by way of last-minute improvisation and
compromise.
26. In the field of State responsibility, adequate
attention to the problem of the settlement of disputes
was particularly necessary, since a wide variety of cases
might arise. One example was the case of an accident
at sea, when a naval vessel of one country collided with
a merchant vessel of another; that was a relatively simple
case which could usually be settled by the payment of
damages. When dealing with the problem of pollution
of international waterways, on the other hand, it was
necessary to consider an entirely different series of
possible remedies. Only a few days ago, for example,
the entire water supply of the Netherlands had been
endangered by the accidental discharge of insecticides
into the Rhine some hundred miles from the Nether-
lands border. In the over-populated world of today, that
type of problem was bound to arise with increasing
frequency and the Commission should give due con-
sideration to the best way of dealing with it. The usual
procedure for righting wrongs of that kind was to restore
the situation to what it had been before; under the
common law system of private law, that might take the
form of issuing injunctions to prevent persons from
taking certain undesirable kinds of action. It was
extremely difficult, however, to construct such a system
of remedies at the international level; in its final decision
in the Haya de la Torre case 4 for example, the Inter-
national Court of Justice had clearly indicated that it
considered itself debarred from applying that type of
remedy. He hoped, however, that the Special Rapporteur
would consider that problem carefully.
27. He would like to know whether the Special Rap-
porteur proposed to deal with those problems of State

responsibility arising in connexion with the law of
treaties which had not been dealt with in the Vienna
Convention on the Law of Treaties.5 That Convention
dealt with problems relating to the termination and
suspension of treaties; there remained, however, a
number of questions, such as reparation for breach of
agreement, which should be settled within the scope of
the topic of State responsibility.

28. Mr. BARTOS said that the Special Rapporteur
well deserved the congratulations he had received, not
only because of his learned report, but also because
of the enthusiasm he had shown in studying a subject
of great importance.
29. The question of the status of aliens certainly had
an important place in the study of State responsibility,
and jurists had written much on it. The material was
abundant, and further sources might be cited in addition
to those in the annexes to the report. Problems of State
responsibility arose when the United Nations Covenants
on human rights 6 were not respected; a number of
international treaties already in force contained clauses
relating to the status of aliens, and the Bustamante
Code itself give a prominent place to that important
subject.
30. However, ideas of law in general and consequently
of international law had evolved on that question, and
attitudes varied from country to country. In Latin
America, that evolution had been reflected both in the
political sphere and in the law. An illustration was
provided by the difficulties that had arisen in that
connexion in relations between the United States and
such countries as Mexico and Peru, concerning the
property of aliens. In Europe, the ideas held by members
of the Council of Europe differed sharply from those
held in eastern Europe. Yugoslavia took an intermediate
position on the matter. The countries of the "third
world" very often invoked the principles relating to the
status of aliens to protect the rights of their own
nationals, but sometimes rejected them when dealing
with the status of aliens in their own territory.
31. The evolution of the world brought changes in
the legal superstructure. The notion of an international
minimum standard for all human beings, instead of just
for aliens, w,as coming to the fore. That was the
European doctrine of positive international law on
human rights, expressed in the Council of Europe more
clearly than by the United Nations. But though the
protection thus accorded to the individual was no longer
just a matter between States, it had not done away with
diplomatic protection of aliens whose rights were
violated.
32. It was therefore open to question whether the
status of aliens today was the best choice among the
possible subjects to be studied, despite the abundance of
material from the past. He was not, however, opposed
to the Special Rapporteur's approach. The Special
Rapporteur started from the idea that principles concern-
ing the status of aliens did exist, but he (Mr. Bartos)

4 I.C.J. Reports 1951, p. 71.

5 A/CONF.39/27.
6 See General Assembly resolution 2200 (XXI).
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would not be content to consider only the scope of
rights and obligations in that sphere.
33. Violations of those rights constituted international
delinquencies and accordingly raised the problem of
sanctions. There too, evolution had taken place. There
was no longer any question of sending a gunboat to the
delinquent State, or of carrying out a bombardment or
even occupying its territory as in the past.
34. Evolution had also introduced into international
law a distinction between individual responsibility and
State responsibility. Even before the First World War,
the individual responsibility of members of armed forces
violating the laws of war had been admitted at The
Hague Conference. The conventions laid down, more-
over, that the State was responsible for violations
committed by members of its armed forces.7 The notions
of personal responsibility and State responsibility had
also been subsequently included in the Treaty of
Versailles 8 and the Potsdam Agreements.9 There were
many treaties in which the State was declared to be
responsible even for faults committed by private persons
or concession-holders in its territory, for example, in
connexion with the law of the sea, telecommunications
and rail transport. In the Corfu Channel case, the
International Court of Justice had found against Albania
for failing to comply with its obligation to exercise
vigilance over its territorial waters like any sovereign
State.10

35. The notion of international responsibility in
general, not only criminal responsibility, should be
extended to matters relating to international peace and
security. He recognized, however, that the Special
Rapporteur was right in deciding to confine Jiimself for
the time being to general principles and to defer con-
sideration of their application to various matters which
necessarily had a mainly political bearing. Naturally,
there was no question of evading those problems. The
status of aliens inight be taken first, to be followed
successively by administrative negligence and fault, and
questions of public law in the strict sense; but it would
also be necessary to consider purely political questions,
which would bring out clearly the various levels at which
State responsibility existed.

36. Despite the changes that had occurred in inter-
national life and the development of international law
since the texts cited by the Special Rapporteur had been
drafted, there was still an international obligation to
respect certain principles governing the status of aliens
—a universal obligation from which no exemption was
possible. He hoped that, after studying the consequences
of violation of that obligation, the Special Rapporteur
would pass on to the other subjects, finishing with acts
against international peace and security, in accordance
with the General Assembly's recommendations and the
wishes of the Commission.

7 See The Hague Conventions and Declarations of 1899 and
1907, ed. J. B. Scott, New York, 1918.

8 British and Foreign State Papers, vol. CXII, p. 1.
9 Op. cit., vol. 145, p. 852.
10 l.CJ. Reports 1949, pp. 23 and 36.

37. The CHAIRMAN, speaking as a member of the
Commission, congratulated Mr. Ago on his report and
thanked him for assembling in a single extremely useful
document the various texts which made up the annexes
to it. It was regrettable that the study of the topic should
still be only at the preliminary stage, but the report
provided a good basis for discussion and settled some
very important questions of method.
38. The Special Rapporteur had considered whether
the rules of responsibility should be studied indepen-
dently of the substantive rules. He himself concurred
with those who wished the Commission to give special
attention to the question of State responsibility with
regard to the maintenance of peace and other general
principles of international law. The Soviet conception
of contemporary international law was well expressed
in a work by a former member of the Commission.11

The author rejected the idea of the criminal respon-
sibility of the State in international law, but stressed
some new aspects of State responsibility. He noted
that the right of the victor was giving way to the respon-
sibility of the State for acts of agression. With regard
to the subjects of law, it had formerly been held that
violations of international law concerned only the State
in breach and the injured State, whereas nowadays
violations which constituted a breach or threat of a
breach of the peace affected the rights of all States.
Hence, States other than the State directly injured might
act in such cases to compel the offending State to abide
by international law. A further new aspect noted by
the same writer was that the types and forms of State
responsibility could now be classified by three criteria:
first, according to the nature of the violation of inter-
national law—and he drew a distinction between those
which threatened peace and all others; second, according
to the consequences of the violation—and he drew a
distinction between political responsibility and material
responsibility; and third, according to the nature of the
legal relationships resulting from the violation with,
on the one hand, the obligation to make reparation for
the injury and, on the other, sanctions.

39. Although the substantive rules breached by a
State might be left aside for the moment and the study
confined to certain basic principles in the preliminary
stage, it was obvious that when the Commission came
to consider sanctions, it could not ignore the wrongful
act itself. For sanctions, even military sanctions, could
be imposed in the event of a breach or threat of a
breach of the peace, though it could not be said that
international law made provision in general for the
possibility of military sanctions. Hence it was only
provisionally that the wrongful act would be left aside;
it would be necessary to revert to it when the Commis-
sion examined the forms of international responsibility—
the second point for study proposed in the report. That
idea should be made quite clear in the discussion, since
it was important that the Sixth Committee and the
General Assembly should understand that, although the
Commission was adopting a general approach to the

11 G. I. Tunkin, Droit international public: problemes theo-
riques, Paris, 1965.
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topic of responsibility, it would give priority in its future
draft articles to the most serious international delin-
quencies—those which endangered international peace
and security.

The meeting rose at 1 p.m.

1013th MEETING

Wednesday, 2 July 1969, at 10.20 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Albonico, Mr. Bartos,
Mr. Castaneda, Mr. Castren, Mr. Eustathiades,
Mr. Ignacio-Pinto, Mr. Kearney, Mr. Nagendra Singh,
Mr. Ramangasoavina, Mr. Ruda, Mr. Tammes,
Mr. Tsuruoka, Mr. Ustor, Mr. Yasseen.

State responsibility

(A/CN.4/208; A/CN.4/209; A/CN.4/217)

[Item 3 of the agenda]
(continued)

1. The CHAIRMAN invited the Commission to
continue consideration of the Special Rapporteur's
first report on State responsibility (A/CN.4/217).
2. Mr. USTOR, after congratulating the Special
Rapporteur on the lucidity of his report, said that he
had been struck by the comparison he had made in
his introductory statement between the difficulties in
codifying the topics of State responsibility and the law
of treaties.1 There could be no doubt that any task of
codification of international law involved considerable
difficulties and he would remind the Commission of
the views expressed by Sir Hersch Lauterpacht in 1955,
in an article entitled "Codification and Development
of International Law", where he had said: " . . . the
experience of codification under the United Nations
fully confirms the lessons of past attempts to the effect
that there is very little to codify if by that term is
meant no more than giving, in the language of
Article 15 of the Statute of the International Law Com-
mission, precision and systematic order to rules of
international law in fields 'where there already has
been extensive State practice, precedent and doc-
trine'. For, once we approach at close quarters practi-
cally any branch of international law, we are driven,
amidst some feeling of incredulity, to the conclusion
that although there is as a rule a consensus of opinion
on broad principle—even this may be an over-estimate
in some cases—there is no semblance of agreement
in relation to specific rules and problems. Thus, for
instance, with regard to the law of treaties, perhaps

the only principle of wider import as to which there
is no dissent is that treaties ought to be fulfilled in
good faith. . . . Apart from that general unavoidable
acceptance of the basic principle, pacta sunt servanda,
there is little agreement and there is much discord at
almost every point".2 And it should be noted that the
law of treaties had the advantage of being based on
a much larger body of State practice than State respon-
sibility. The Special Rapporteur was right when he
held that the codification of State responsibility would
prove even more difficult.
3. The Special Rapporteur had explained that he
wished to separate the general principles of State re-
sponsibility from the particular rules applicable to inter-
national wrongful acts; in that respect, he had followed
the Commission's decision at its fifteenth session to
give priority in codification to the definition of general
rules—a decision it had reaffirmed at its nineteenth
session when approving the programme of work repro-
duced in the Special Rapporteur's first report
para. 91).3 That programme was generally acceptable,
but it should be divided into two main parts, the first
covering codification of the general principles of State
responsibility, and the second applying particular rules
to individual cases of international delinquency. While
he agreed that, as a general rule, it was dangerous to
draw analogies between international law and internal
law, he would venture to do so in at least one case:
that of the criminal codes of the continental European
States. The first part of those codes usually dealt with
general principles of criminal responsibility relating,
among other things, to the difference between an
attempted and an accomplished crime, whereas the
second part dealt with individual crimes and misde-
meanours. By analogy, the code or convention which
the Commission was to draw up on State responsibility
could follow the same lines: the first part could consist
of a statement of general principles, and the second
part of a series of rules showing how those general
principles should apply to certain types of interna-
tional wrongful acts. That view was supported by the
Commission's decision at its fifteenth session to give
priority to the definition of the general rules governing
the international responsibility of States,4 which did
not, of course, mean that the topic would be exhausted
with the codification of those general rules.
4. In the second part of its study, the Commission
should give an enumeration of the wrongful interna-
tional acts incurring responsibility, beginning with the
gravest delinquencies, such as breaches of interna-
tional peace and security and infringement of the right
of peoples to self-determination. He agreed with the
Chairman that the safeguarding of international peace
and security was a crucial part of the Commission's
work and mat it would mainly involve the progressive
development of international law. He also agreed with
the Special Rapporteur that there was not a very large

1 See 1011th meeting, paras. 2-3.

2 The American Journal of International Law, vol. 49, 1955,
p. 17.

3 See Yearbook of the International Law Commission, 1967r
vol. II, p. 368, para. 42.

4 Op. cit., 1963, vol. II, p. 224, para. 52.



114 Yearbook of the International Law Commission, 1969, Volume I

body of precedent and doctrine in that field, since it
was a relatively new one in international law.
Mr. Bartos had, to be sure, mentioned the precedent
of the Potsdam Agreement5 and he hoped that the
Special Rapporteur would bear that and similar pre-
cedents in mind. He should also take into account the
gravest types of international delinquency referred to
by Mr. Tammes, who had rightly pointed out that all
States had the right to defend the cause of peace. Men-
tion should also be made of the duty of the Secretary-
General, as laid down in Article 99 of the Charter,
to "bring to the attention of the Security Council any
matter which in his opinion may threaten the main-
tenance of international peace and security".
5. With regard to the limits of the topic of State
responsibility, they were inherent in the title itself; it
was clearly confined to the responsibility of States and
should not be extended beyond that point.
6. As to Mr. Kearney's view that the Commission
should give prominence to the question of the settle-
ment of disputes, he considered that that question
constituted a topic in itself and should not be dealt
with piecemeal. The Commission should be satisfied
if it succeeded in codifying the substantive rules govern-
ing State responsibility in general, without trying to
deal with the question of the settlement of disputes.
7. Mr. EUSTATHIADES said he fully associated
himself with the tributes paid to the Special Rappor-
teur and the hopes expressed for the success of the
task entrusted to him by the Commission, and congrat-
ulated him on his excellent statement introducing his
report. He agreed with the Special Rapporteur that
the Commission would be well advised to confine its
study to State responsibility; but it should first of all
define very precisely what it meant by the rules of
State responsibility. The Commission could allow the
Special Rapporteur full freedom to delimit his subject
as he thought fit, provided that he took full account
of the new trends, which could not be ignored in a
modern work of codification such as that expected
from the Commission; at the same time, some general
directions could be given during the discussion.
8. Like the Special Rapporteur, he thought that a
distinction should be made between responsibility as
such and substantive rules; but the expression "sub-
stantive rules" might cause some uncertainty, for it
was evident that what was really meant was "other
substantive rules", namely rules governing matters
other than responsibility, since the rules on responsi-
bility, particularly those which did not concern its
application, were also substantive rules. No doubt what
the Special Rapporteur had meant to say was that
the rules governing State responsibility were not inde-
pendent rules, but complementary to substantive rules
and important only in connexion with the breaking of
a rule, that was to say, an internationally wrongful
act. That was a very traditional approach, but inter-
national law was developing beyond the traditional rules
and in view of certain new trends it would be well to
consider responsibility incurred not only for wrongful

acts, but also for acts that were not wrongful, for
example, responsibility for "risk" in such fields as
nuclear energy, outer space and civil aviation. In those
cases, the rules were not complementary, since respon-
sibility existed even though no rules had been broken;
there was no international delinquency as understood
in traditional law, unless an international delinquency
was defined in terms of the obligation to make rep-
aration, not in terms of breach of a rule.
9. In any event, a first point to be noted was that
the concept of a substantive rule as delimiting the topic
of responsibility was not decisive. With reference to
Mr. Tammes' remarks, he observed that substantive
rules were involved in the subject-matter of responsi-
bility, for example, rules relating to the abuse of rights,
state of necessity and self-defence. A further question
to be considered was whether some of the rules on
such matters as denial of justice, particularly with
reference to the requirement of exhaustion of local
remedies, were rules of responsibility or rules for its
application.
10. It was also important to make a very clear dis-
tinction between the substantive rules which governed
responsibility and the rules which governed its appli-
cation. It was perhaps from that angle that the problem
of the treatment of aliens, among others, should be
considered. The first question at issue was that of
injury to aliens, which showed that the treatment of
aliens could not be excluded en bloc from the topic of
responsibility. That question was connected with denial
of justice and the exhaustion of local remedies, and
thus with diplomatic protection: in other words, with
the application of responsibility. The Special Rappor-
teur's report and the documents submitted by the Secre-
tariat showed that both writers and regional bodies
had always dealt with the question from the point of
view of application, but that in considering application
they had in fact discussed substantive rules. The per-
sistence with which writers had studied the problem of
the treatment of aliens showed the importance of the
subject, both from the practical point of view and from
the point of view of the formulation of rules of inter-
national responsibility.

11. Moreover, there had been a tendency to link the
question of the treatment of aliens with that of the
protection of human rights. For example, Chapter III
of the draft on "Responsibility of the State for injuries
caused in its territory to the person or property of
aliens", prepared by Mr. Garcia-Amador in 1957,
dealt with "Violation of fundamental human rights".8

That work reflected the trend towards equal treatment
of aliens and nationals. If the protection of aliens was
henceforth to be merged with the protection of human
rights, the Commission would have to provide for the
necessary means of practical application, since it would
no longer be a question of diplomatic protection, but
of collective guarantees either under the Charter or
under some regional instrument. The disputes arising
would then no longer be duels between two States, for

5 See previous meeting, para. 34.
6 See Yearbook of the International Law Commission, 1957,

vol. II, pp. 112-116.
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no State would be able to infringe the rights of aliens,
that was to say human rights, without being called to
account by the community of States under the provi-
sions for their joint international protection. In other
words there would be a collective guarantee, under
which the guilty State would be the same as under the
system of diplomatic protection of aliens, but the
injury would no longer concern only the State of the
injured person's nationality; a community of States
would be concerned and would be able to give effect to
responsibility. Collective guarantees within the frame-
work of State responsibility would therefore have to
be included among the general rules and, especially,
among the means of application.
12. In addition to responsibility for risk and respect
for human rights, there was a third new trend which
reflected progress towards the idea of collective guaran-
tees: the notion of the gravity ob violations, to
which the Chairman had referred when quoting a work
by Mr. Tunkin.7 The Commission should give close
attention to those new trends. State responsibility could
no longer be based exclusively on the traditional foun-
dations. Perhaps the Commission could keep to the
traditional line for the general rules of responsibility,
but it should certainly not disregard the new trends,
which mainly affected application procedure. Hence
it was important that the Commission should study the
various procedures for applying the rules of respon-
sibility, for it was not enough to lay down general rules
on responsibility without establishing application pro-
cedure. That aspect of the matter, which was of the
greatest practical importance, should perhaps be dealt
with separately.
13. Since the subject-matter of responsibility which
was to be codified should also be based on progressive
development, he thought it necessary to consider a
number of new trends: first, the responsibility of the
individual; secondly, the responsibility of international
organizations; thirdly, responsibility for risk and joint
responsibility; fourthly, equal treatment of aliens and
nationals; fifthly, grave violations; sixthly, the criminal
responsibility of the State; and lastly, the joint respon-
sibility of the State and of the individual for the same
breach of the same rule. The Commission was not
called upon to deal with the responsibility of individ-
uals or of international organizations, which were
not within its terms of reference. With regard to respon-
sibility for risk and joint responsibility, the discussion
had shown that they could be included among the
general rules of responsibility. The question of equal
treatment of aliens and nationals belonged both to
the general rules and to the application procedure, and
it raised the question of collective guarantees.

14. To come to the question of grave violations, it
would be remembered that the General Assembly had
asked the Commission to study problems relating to
international peace and security, to the right of peoples
to self-determination and to other leading principles,
the violation of which was regarded as grave. There
had been some support for inclusion of the question

See previous meeting, para. 38.

of grave violations, in addition to that of the status of
aliens; he did not think it would be any hindrance at
the stage when the general principles of responsibility
were being studied. The difficulties would only appear
when the forms of reparation, in other words, the
consequences of responsibility, came to be considered,
particularly in connexion with the application of
responsibility.
15. In considering the criminal responsibility of the
State, it was necessary to take account of the develop-
ment which had led, in positive law, to various appli-
cations of that notion. True, it could be dangerous to
transfer to international law notions derived from
internal law. International law drew no distinction
between civil and criminal responsibility. Nevertheless,
a penal element did sometimes appear. That applied
to sanctions such as exclusion from the United Nations,
suspension of the exercise of certain rights and mea-
sures by the Security Council in the event of failure
to comply with a decision of the International Court
of Justice; in such cases the notion of reparation gave
way to that of penalty. But that was a question which
could be examined later, for it related mainly to the
application of responsibility.
16. Lastly, there was a clear trend towards recogni-
tion of a dual international responsibility in the matter
of war crimes in the broad sense, such as breaking
the laws of war, crimes against the peace and crimes
against humanity. The same act could involve both
the responsibility of the State and the individual, re-
sponsibility of its agents. The Commission should deal
with that individual responsibility, not as a separate
suject, as Mr. Garcia-Amador had done, but perhaps
under the general rules of responsibility and certainly
under the procedure for its application.
17. He linked those new trends in international law,
and the seven points he had mentioned earlier, more
with the application of responsibility than with the
general rules of responsibility, not only because he
believed that that approach was legally correct, but
also for reasons of order and working method. They
could be examined separately, perhaps with reference
to the forms of responsibility constituting the second
point of the programme in paragraph 91 of the Special
Rapporteur's report. The application of responsibility,
which was of great practical importance, would raise
certain difficulties because of the great diversity of
cases, and it was therefore desirable, for that reason
also, that it should be kept separate from the general
rules of responsibility.

18. Mr. CASTANEDA said that the important topic
of State responsibility and the excellent report sub-
mitted by the Special Rapporteur merited fuller con-
sideration than the Commission had been able to give
them during the present discussion. The report con-
tained much valuable material, but it would have been
useful also to include a reference to article VII of the
American Treaty on Pacific Settlement—the "Pact of
Bogota"—of 1948, which was already in force and
binding on a dozen States of the western hemisphere.
The parties to that Treaty undertook "not to make
diplomatic representations in order to protect their
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nationals, or to refer a controversy to a court of inter-
national jurisdiction for that purpose, when the said
nationals have had available the means to place their
case before competent domestic courts of the respec-
tive State".8

19. He supported the Special Rapporteur's approach
to the topic of State responsibility. Previous attempts
to codify it had been hampered by its being combined
with the question of injuries to the person or property
of aliens, so that the difficulties of that question were
added to those inherent in the topic of State respon-
sibility as such. The method now proposed of isolating
the topic of State responsibility proper would help the
Commission, and the international community, in its
task of codification.
20. That method would, however, involve a number
of problems. In the first place, it was important to
remember why, in the past, the subject of State respon-
sibility had been combined with that of injury to aliens.
The reason was essentially historical: it was that the
two subjects had been indissolubly linked in the prac-
tice of the nineteenth and the early twentieth centuries.
As a result, even in the early codification work of the
United Nations, in the period 1954-62, they had been
combined in the traditional manner by the General
Assembly, the Commission and the then Special
Rapporteur.

21. The Commission could, of course, decide to
separate the two subjects; it certainly had sufficient
technical autonomy to do so. And that decision would
accord with the conclusions reached in 1963 by its
Sub-Committee,9 which had been implicitly endorsed
by the General Assembly.
22. The Commission would have to consider,
however, whether it wished to eliminate from the scope
of the work of codification those matters which it was
now proposed to leave aside. The substantive rules of
international law in question were not only those con-
cerning injury to aliens, but also those relating to vio-
lations of the obligations of States regarding the main-
tenance of world peace and security.
23. As far as the rules relating to the maintenance
of peace and security were concerned, he would agree
that they did not call for work on State responsibility
by the Special Rapporteur and the Commission. Those
rules were contained in the United Nations Charter,
but were also to be found in the most unexpected
places; one example was a little-known resolution by
the Security Council on an incident relating to a fort
in Yemen, in which the Security Council had held that
armed reprisals were contrary to the Charter.10 A great
deal of work had also been done on those rules by the
Special Committee on Principles of International Law
concerning Friendly Relations and Co-operation among
States. The Commission itself, at its very first session
in 1949, had adopted a draft Declaration on Rigts

and Duties of States.11 Unfortunately, that Declaration
had not become a binding instrument, but its contents
were nevertheless relevant to the subject of mainte-
nance of peace and security.
24. With regard to injury to the person or property
of aliens, he could not accept the argument that that
subject was not ripe for codification. The Commission's
twenty years' experience had shown that it was possible
to carry out successful codification and progressive
development of subjects which, on the traditional view,
were not ripe for codification. For a subject to be
considered ripe, it had formerly been customary to
require that there should be a considerable body of
practice, that the practice should be both uniform and
general, that there should be a substantial body of
case-law, and even that there should be some degree
of uniformity in the views expressed by writers. In
1958, however, the first United Nations Conference on
the Law of the Sea had adopted the Convention on
Fishing and Conservation of the Living Resources of
the High Seas, which embodied in article 6 the revolu-
tionary idea that "A coastal State has a special interest
in the maintenance of the productivity of the living
resources in any area of the high seas adjacent to its
territorial sea".12 That idea was not based on pre-
existing practice, any more than the principles em-
bodied in the Convention on the Continental Shelf,1S

which had been adopted almost unanimously by the
same Conference. Both those Conventions were now
in force and binding on a considerable number of
States. The rules embodied in them related to matters
which had not been considered ripe for codification at
the time, but they had been adopted in response to
the interest expressed by the international community,
which had felt the need to regulate certain matters.
25. A similar need now existed in regard to injuries
to the person or property of aliens. Despite the divi-
sion of opinion among writers and the lack of uni-
formity both in State practice and in the case-law, it
was desirable that the subject should be codified. And
he agreed with Mr. Bartos that contemporary interna-
tional law showed a trend towards the recognition of
international standards of treatment for all human
beings, not merely for aliens. The developments relating
to human rights in the Council of Europe were parti-
cularly significant in that respect, and the United
Nations had adopted the International Covenants on
human rights,14 which would in due course no doubt
attract the necessary number of ratifications and enter
into force.
26. Another important contemporary development
related to the question of compensation, which was, in
a sense, being increasingly transferred from the strictly
legal field to that of international economic co-opera-
tion, or at least to that of bilateral treaty relations.
Reference had been made to the Convention on the

8 United Nations, Treaty Series, vol. 30, p. 86.
9 See Yearbook of the International Law Commission, 1963,

vol. II, pp. 227 et seq.
10 See Security Council resolution 188 (1964).

11 See Yearbook of the International Law Commission, 1949,
p. 286.

12 United Nations, Treaty Series, vol. 559, p. 290.
13 Op. cit., vol. 499, p. 312.
14 See General Assembly resolution 2200 (XXI).
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settlement of investment disputes between States and
nationals of other States,15 prepared by the Interna-
tional Bank for Reconstruction and Development. That
Convention, however, had only been accepted by
investing countries and a few of the developing coun-
tries with the lowest per capita income. He himself
did not believe that the best way of attracting foreign
investment was to extend special safeguards. His own
country, Mexico, was one of the developing countries
which was attracting the largest influx of foreign
capital, although it had always made a point of not
extending special privileges or giving any special
guarantees to foreign investors. Mexico had not signed
any of the international instruments formulated for
that purpose.
27. The question of compensation to aliens for national-
ization was particularly urgent and important at
the present moment. A vast agrarian reform scheme
had just been introduced in Peru which would affect
foreign interests. Many other examples could be cited
which explained the present concern of the interna-
tional community over the problem. It was therefore
quite impossible for the Commission to exclude from
the process of codification the question of injury to
the person or property of aliens. Perhaps, as suggested
by some members, the Commission might treat it as a
special section of State responsibility at some future
date.

28. He agreed that the topic of State responsibility
should include the questions of reparation and sanc-
tions, including reprisals. It was not possible, however,
to examine the question of reprisals without including
armed reprisals. The question of remedies, to which
Mr. Kearney had referred during the discussion,18 was
also one that should be included in the topic of State
responsibility. As to the rules on compensation, they
could no doubt be considered as substantive rules
governing the obligations of States towards aliens. It
was, however, also possible to regard compensation as
part of the important subject of reparation and thus to
include it as one of the aspects of State responsibility.

29. It would also be of interest to cover the subject
of responsibility for "risk" in cases where a State's
conduct did not constitute a breach of an international
obligation—a matter to which a brief reference was
made in the report (footnote 79). Although, from a
technical point of view, it might be argued that the
subject fell outside the study of wrongful acts and
should therefore not be dealt with under the heading
of State responsibility, it was highly desirable to deal
with it because of the increasing importance of the
doctrine of risk in contemporary international law.
That doctrine had originated in municipal law follow-
ing the large-scale use in industry and transport of
instruments, machinery and vehicles which involved
risks to individuals. The idea had thus emerged of
liability divorced from any notion of fault and of com-
pensation to be paid without any wrong being estab-

lished; it was sometimes described in municipal law
as the doctrine of objective liability. In 1967
Mr. Padilla Nervo had pointed out the relevance of the
doctrine of risk to damage caused by atomic radiation
and fall-out from nuclear weapons tests—a subject
which had then been of great topical interest17.
30. Such questions as denial of justice, exhaustion of
local remedies as a requirement for establishing inter-
national responsibility, and the problem of the natio-
nality of claims should also be covered. The question
of the nationality of claims did not arise only in cases
of injury to the person or property of aliens, but also
in other cases.
31. He had every confidence in the leadership of the
Special Rapporteur to guide the Commission in its
difficult work on State responsibility.
32. Mr. AGO, Special Rapporteur, said he was glad
that his preliminary report had provoked such a help-
ful discussion. For the time being, he would only try
to clarify a few points.
33. First of all, in case his introductory statement
had created a different impression, he wished to make
it clear that he had no hard and fast views on any of
the questions discussed. Secondly, he would not like
certain ideas which he did not hold to be attributed
to him; for example, it had never been his intention
to exclude the question of wrongful acts, which was
the heart of the subject of State responsibility. Thirdly,
the various points in the outline programme of work
had been included in his report merely as a guide; they
were not the only points that would be dealt with. In
some cases they represented chapter headings, but in
others they merely served to show that at some stage
it would have to be decided where a particular point
was to be considered. Lastly, the necessary delimita-
tion of the subject must be understood rather loosely;
there could be no question of building a Great Wall of
China round it. For example, the reason why it was
better not to embark on a study of the substantive rules
on the status of aliens was that the Commission would
thus obtain a clearer view of the problems of respon-
sibility proper; but that did not mean that the subject of
the status of aliens must be excluded. On the contrary, if
the Commission did manage to codify that subject, it
would be rendering an inestimable service to the inter-
national community. Problems had to be taken in
order, so as to prevent the difficulties relating to one
of them from contaminating the others. Codification
was a long-term process and the Commission should
begin with what was within its reach. The rest could be
left to its successors.

34. The CHAIRMAN said that further discussion of
item 3 would be adjourned till later in the session.

The meeting rose at 1 p.m.

15 United Nations, Treaty Series, vol. 575, p. 160.
16 See previous meeting, paras. 25-27.

17 See Yearbook of the International Law Commission, 1957,
vol. I, p. 156, paras. 55-59.
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1014th MEETING

Thursday, 3 July 1969, at 10.20 a.m.

Chairman: Mr. Nikolai USHAKOV

Presents: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Eustathiades, Mr. Ignacio-Pinto,
Mr. Kearney, Mr. Nagendra Singh, Mr. Ramangasoa-
vina, Mr. Ruda, Mr. Tammes, Mr. Ustor, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218)
[item 1 of the agenda]

(resumed from the 999th meeting)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 22 (General facilities) l

1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 22.

2. Mr. CASTANEDA (Chairman of the Drafting
Committtee) said that the Drafting Committee pro-
posed the following text:

Article 22

General facilities

The host State shall accord to the permanent mission full
facilities for the performance of its functions, having regard
to the nature and task of permanent missions to the Organiza-
tion. The Organization shall assist the permanent mission to
obtain such facilities and shall accord to it those which lie
within its competence.

3. The Special Rapporteur's text of article 22 (A/
CN.4/218) had consisted of a single sentence. In
view of the comments made by members of the Com-
mission, the Drafting Committee had considered it
better to deal with the obligations of the host State in
one sentence and the obligations of the international
organization in another.
4. The first part of the first sentence followed the
Vienna texts 2 exactly. Several members of the Com-
mission had doubted whether it was necessary to retain
the second part of that sentence; the Drafting Com-
mittee had decided to do so in order to emphasize the
fact that the nature and tasks of diplomatic missions
and permanent missions might differ. There were small
permanent missions to international organizations of a
technical character, which were very different from the
permanent missions to major international organiza-
tions such as the United Nations. The Drafting Com-

1 For previous discussion, see 993rd and 994th meetings.
2 See United Nations, Treaty Series, vol. 500, p. 108,

article 25, and. vol. 596, p. 286, article 28.

mittee had, however, thought it necessary to put the
words "permanent mission" in the second part of the
sentence in the plural in order to make it clear that,
although there might be differences between permanent
missions according to the international organization to
which they were accredited, there were none between
permanent missions to the same organization.
5. The second sentence of article 22 imposed two
kinds of obligation on the organization. First, it had
to assist the permanent mission in obtaining the fa-
cilities which the host State was required to accord
to it and which the organization itself was unable to
accord; secondly, it had to accord certain facilities
itself, but they were of the same kind as those accorded
by the host State. That difference was brought out by
the use of the words "which lie within its competence".
6. The text before the Commission had been adopted
by the Drafting Committee unanimously.

7. Mr. CASTRfiN said that the new text was an im-
provement on the previous draft. The Drafting Com-
mittee had been right to distinguish between the
obligations of the host State and those of the organ-
ization; it had also been right to put the verb
"accorder" in the French text in the present tense
and to insert the word "full" before the word
"facilities", as had been done in the Vienna Con-
ventions.
8. Nevertheless, there were still some drafting changes
that could be made. First, the words "to the Organ-
ization" at the end of the first sentence seemed un-
necessary, since the whole draft was concerned with
permanent missions to international organizations.
9. Secondly, it was not possible, at all events in
French, to speak of facilities which lay within the
competence of an organization; it was the right to
accord such facilities which lay within the competence
of the organization. The second sentence of the article
might therefore be reworded on the following lines:
"The Organization shall, within its competence, assist
the permanent mission in obtaining such facilities or
shall accord them to it". An advantage of that wording
would be that the qualification concerning competence
would refer also to the assistance which the organ-
ization gave the sending State to enable it to obtain the
facilities which the host State was required to provide.

10. Mr. NAGENDRA SINGH said he fully supported
the Drafting Committee's text of article 22, which was
a distinct improvement on the previous version. As he
saw it, there were five tests of good drafting where the
present draft articles were concerned. The first was due
regard for the text of the 1961 Vienna Convention on
Diplomatic Relations; the second was due regard for
the draft articles on special missions, even though they
had not yet been adopted as a convention; the third
was that the substance of the subject under considera-
tion should have an impact on the drafting, so that
changes might have to be made to adapt the Vienna
Convention text to the requirements of permanent mis-
sions; the fourth was that the language should be clear
and unambiguous; and the fifth was that the different
language versions should be identical in meaning.
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11. All those requirements had been met in the text
now submitted for article 22, execpt perhaps the last.
He found the English version perfect; it did not suffer
from the inadequacies of the French version pointed
out by the previous speaker, which would have to be
looked into.

12. Mr. YASSEEN said that the Drafting Committee
had been right to distinguish between the obligations of
the host State and the obligations of the organization.
But it was not clear to him what the word "nature"
meant in that context: all permanent missions were
of the same nature. Again, the words "for the perfor-
mance of its functions" seemed to him to express,
in advance, the idea contained in the last part of the
first sentence. If the last part of that sentence was
to be retained, at least the word "nature" should be
deleted.

13. Mr. USTOR said that since the Drafting Com-
mittee, of which he was a member, had adopted the
text now under discussion, it had occurred to him that
an improved formulation could be found for both
article 22 and article 23. The general facilities men-
tioned in article 22, and the special facilities in respect
of accommodation mentioned in article 23,3 were essen-
tially for the host State to grant. As to the international
organization concerned, the permanent mission could
request it to assist in obtaining facilities from the
host State; it could also request it to accord any fa-
cilities which were within its competence. That idea
was well expressed in the second sentence of article 22,
but in article 23 it was only mentioned in paragraph 2.
14. The whole presentation could perhaps be im-
proved by confining the provisions of article 22 to the
first sentence and transferring the second sentence to
a new article 23 bis, to be placed after article 23, and
to be drafted on the following lines:

"The Organization shall assist the permanent
mission to obtain the facilities mentioned in
articles 22 and 23 and shall accord to it those facilities
which He within its competence".

15. The provisions of that article would govern those
of both the preceding articles, and the reference to the
organization could be dropped from paragraph 2 of
article 23.

16. Mr. KEARNEY said that article 22 as now
drafted solved most of the problems raised during the
Commission's previous discussion. In order to remove
a certain contradiction between the first and the second
sentences, however, he suggested that the words "full
facilities for the performance of its functions", which
had been taken from the 1961 Vienna Convention on
Diplomatic Relations, be replaced by the language
originally used by the Special Rapporteur: "the faci-
lities required for the performance of its functions".
The present text implied that the host State would be
able to grant full facilities, or all ("toutes") facilities,
as stated in the French version; that statement was not
consistent with the second sentence, which stated that

3 See next meeting, para. 2.

the granting of some facilities lay within the compe-
tence of the organization.
17. The point raised by Mr. Yasseen regarding the
word "nature" in the last clause of the first sentence
could be met by substituting some such word as
"purpose". The clause itself was useful and should be
retained.

18. Mr. BARTOS said he had no objection to the
word "full", in the first sentence of the article, being
deleted in order to avoid contradiction with the
second part of the sentence, provided that the words
"the necessary" were inserted in its place.
19. The reference to the "nature" of the permanent
mission was not essential, but he saw no reason to
criticize it and consequently had not opposed either
its retention or its deletion. Permanent missions to an
international organization were not always unconnected
with the diplomatic mission proper; it often happened
that an embassy performed the functions of a perma-
nent mission to an international organization or that
the head or a member of a permanent mission to an
international organization represented a State in several
international organizations. Facilities were accorded to
the permanent mission in accordance with its status;
that was the sense of the Special Rapporteur's proviso
about the nature of the mission. If it was not desired
to state the proviso expressly it could be deleted, as
Mr. Yasseen had proposed, but the idea should then be
explained in the commentary.
20. The second sentence of article 22 expressed two
very different ideas. First, the organization acted as a
sort of intermediary between the permanent missions
and the host State; there, the article merely gave
general application to a rule which already existed in
practice. The second part of the sentence showed that
the international organization could also itself accord
certain facilities to permanent missions. For instance,
organizations had libraries or laboratories which they
placed at the disposal of members of permanent mis-
sions. It was true that article 22 expressed that idea
in general terms whereas article 23 gave it specific appli-
cation.

21. The Headquarters Agreement concluded between
the United Nations and the United States of America
provided that, in the event of armed conflict between the
United States and States which sent representatives or
observers, or any of their nationals in other capacities,
to the Organization, the Organization was required to
provide them with accommodation on its own premises;
but there had not yet been any case in which that clause
had been applied. Indeed, during the Korean war,
representatives of the Chinese volunteers had been per-
mitted by the United States Government to reside
at the Waldorf Astoria Hotel in New York. There
might be other examples. It was therefore useful to
make it quite clear that only the facilities lying within
the competence of the organization were accorded
directly by the organization to permanent missions.

22. Mr. RAMANGASOAVINA said that the pro-
posed new text of article 22 was a definite improvement
on the earlier version, which seemed to confuse the
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facilities accorded by the host State with those accorded
by the organization. The Drafting Committee had found
a form of words which clearly distinguished between
the two, as the Commission had desired.
23. The second part of the first sentence was not
unnecessary. The task of a permanent mission was not
the same as that of a diplomatic mission, consular mis-
sion or special mission. Moreover, the two parts of that
sentence were complementary, especially if the words
"full facilities" were replaced by the words "the faci-
lities required", as had been suggested. As to the second
sentence, it was true that the words "qui relevent de sa
competence" in the French version did not quite meet
the case. The second part of the second sentence might
be reworded to read "et lui accorde celles-ci dans la
limite de sa competence". That wording would have
the additional advantage of concordance with the
English word "within". To bring the French version
still closer to the English, the verbs might be put in the
future tense.
24. Mr. TSURUOKA said he thought Mr. Kearney's
proposal might improve the existing text by removing
some of its ambiguity.
25. The second part of the first sentence was not
essential, but there was no objection to keeping it, as
the position would then be clearer in the cases mention-
ed by Mr. Bartos. He had no particular objection to
the word "nature", though the words "for the per-
formance of its functions" could, strictly speaking, be
regarded as sufficient, since what followed merely
clarified the meaning of the first phrase.
26. The second sentence dealt with the facilities
accorded by the organization itself. In his view, those
facilities were not of the same kind as the facilities
which the host State accorded to the permanent mis-
sion, and the proviso regarding competence was
therefore justified. He would agree, however, to the
sentence being amended as suggested by Mr. Raman-
gasoavina.
27. The CHAIRMAN, speaking as a member of the
Commission, said that article 25 of the Vienna Con-
vention on Diplomatic Relations and article 28 of the
Vienna Convention on Consular Relations were nearly
identical. But article 22 of the present draft, which
was the corresponding provision, had been worded
more restrictively. Since it had been agreed that per-
manent missions should, in general, enjoy the same
privileges and immunities as diplomatic missions, he
saw no reason why a distinction should be made with
regard to facilities, which were a minor matter.
28. He did not see how a distinction could be made
between missions on the basis of their nature. Perma-
nent missions to international organizations, like diplo-
matic and consular missions, were of a representative
character, and that was the reason for the privileges
and immunities granted to them. Again, although the
functions of a permanent mission were described in
article 7 of the draft,4, no article referred to the "task"

of such a mission. The function of all permanent mis-
sions to international organizations of universal charac-
ter, to which the articles were to apply by virtue of
article 2,5 was the same: it was to represent member
States. Consequently, the phrase "having regard to the
nature and task of permanent missions", which erro-
neously implied that there could be differences between
permanent missions according to the organization to
which they were accredited, should be deleted. However
the phrase was worded, it was bound to weaken the
force of the rule that the receiving State was required
to provide full facilities for the performance of the
mission's functions. It would be better to keep to the
text of the Vienna Conventions, including the word
"full".
29. He did not see why the words "permanent mis-
sion" should be in the singular in the first part of the
first sentence and in the plural in the second part.
30. With regard to the second sentence, although the
host State was required to accord to the permanent
mission full facilities for the performance of its func-
tions, the organization was not automatically obliged
to assist the permanent mission. It might be better to
add the words "where necessary", as in paragraph 2
of article 23.
31. The word " facilities" was rather vague. His
understanding was that it included accommodation; if
so, paragraph 2 of article 23 was perhaps unnecessary.
He did not object to the proviso on competence,
whether the existing wording or some other wording was
used; but if was retained it would be necessary to
specify in the commentary what facilities were accorded
by the organization itself.
32. As he had pointed out during the first reading,
it was nowhere stated that the organization must
assist the sending State in obtaining the privileges and
immunities provided for;6 yet that was a much more
important matter than facilities. He had therefore
suggested that the Special Rapporteur should include
a separate article on the subject. That article might
read "The organization shall, where necessary, assist
the sending State and its permanent mission in
obtaining the privileges, immunities and facilities pro-
vided for by the present articles". His suggestion had
not been taken up at the time, but he still thought
such an article would be useful; the obligation of the
organization would be moral rather than legal. If his
suggestion were accepted, the second sentence of
article 22 would have to be amended accordingly.

33. Mr. BARTOS reminded members that before
leaving Geneva the Special Rapporteur had made a
point of emphasizing, for the benefit of the future Draf-
ting Committee, the importance of the words "having
regard to the nature and task of permanent missions
to the Organization". He had explained that their
purpose was to stress the difference between diplomatic
missions proper, whose task was essentially political,
and missions to specialized international organizations,

4 Yearbook of the International Law. Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

s Ibid.
6 See 994th meeting, paras. 33-35.
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whose task might be highly technical, as it was in the
case of missions to organizations dealing with medical,
chemical, meteorological and other matters.7 The
facilities accorded would necessarily differ in the two
cases, depending on the nature of the organization.
34. The Drafting Committee had deliberately put the
word "Organization" in the singular, with a capital
"O", so as to make it clear that all missions to one
particular organization, of whatever kind, should
receive the same treatment.

35. Mr. ALB6NICO proposed that, in the first sen-
tence of article 22, the clause "having regard to the
nature and task of permanent missions to the Organi-
zation" be deleted, and that in the second sentence,
the word "also" be inserted after the words "The
Organization shall". He further proposed that, in the
Spanish version, the word "dependen" be replaced by
the word "sean", since the facilities in question belong-
ed to the Organization, they were not dependent on it.

36. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee could
hardly take the place of the Special Rapporteur, who
knew better than anyone else the underlying reasons
for his choice of certain terms. He (Mr. Castafieda)
could, however, give his opinion on those points raised
during the discussion on which agreement had been
reached in the Drafting Committee.
37. Mr. Castren had asked whether it was necessary
to specify at the end of the first sentence that the
permanent missions were permanent missions "to the
Organization". As in article 1 (c) of the Vienna Con-
vention on Diplomatic Relations, the word "Organiza-
tion" as used in article 22 meant "the organization
in question". The intention was to prevent any differ-
ence in treatment between the missions to a single
organization; hence those words served a useful purpose
and should be retained.
38. Mr. Castren had also suggested that the words
"those which lie within its competence", at the end
of the second sentence, be deleted and that the words
"within its competence" be inserted at the beginning of
the sentence, after the words "The Organization shall".
But if that were done, the sentence could be inter-
preted as meaning that the organization must provide
facilities other than those within its competence,
whereas the organization was only required to assist
the missions in obtaining the facilities within its
competence. He would, however, be prepared to accept
that suggestion, provided the Drafting Committee could
find satisfactory wording for the last part of the sen-
tence.

39. Several members had criticized the use of the
phrase "having regard to the nature and task", but
the majority seemed to be in favour of retaining it.
40. It was true, as the Chairman had pointed out,
that all missions had the same essential function, but
the reference in the article was to specific tasks and
those varied from mission to mission; the facilities

7 Ibid., para. 48.

granted to missions should therefore vary accordingly.
To Mr. Tsuruoka he would reply that the purpose of
the phrase was to bring out the difference, between
permanent missions and diplomatic missions.
41. He agreed that the word "nature" was not very
felicitous and that the Drafting Committee should find
something better, it being understood that the meaning
should be "purpose", as Mr. Kearney had said. It was
the different purposes of the organizations that deter-
mined the kind of facilities to be accorded. It was for
the Commission to decide whether it preferred to use
the word "nature" or the word "purpose".
42. He had no objection of substance to Mr. Ustor's
proposal for a new article to be inserted after articles
22 and 23, except that the new article would refer
to two very different articles and would tend to
complicate the convention. However, he was quite
willing to follow the Commission's wishes on that point.
43. Like Mr. Kearney, he thought it would be prefer-
able to replace the words "full facilities" in the first
sentence of article 22, by the words "the facilities
required", which had been used in the Special Rap-
porteur's original text. There was no reason to follow
the text of the Vienna Convention exactly at that point,
since it had been departed from a few words further
on by the addition of the phrase "having regard to the
nature and task of permanent missions to the Organi-
zation". Moreover, the text as it stood suggested that
the host State was obliged to accord all kinds of fa-
cilities to permanent missions, whereas the organization
need only accord certain facilities.
44. According to the information he had been able
to obtain regarding the rendering of the words "shall
accord" by the word "accorde", in the French ver-
sion—which Mr. Ramangasoavina wished to replace
by "accordera"—French legel texts were usually draft-
ed in the present indicative; the future tense was only
used in military orders.
45. The Chairman had proposed the addition of a
new article stating that the organization must assist
the sending State in obtaining privileges, immunities
and facilities for its permanent mission. Subject to the
Commission's views he (Mr. Ca^taneda) thought jt
might be enough to strengthen the second sentence of
article 22, since it was an article of a general character,
by saying, for example, that the organization "shall
assist the permanent mission in obtaining such facilities
and privileges and immunities".
46. The Chairman had also pointed out that it was
contradictory to put the word "mission" in the singular
at the beginning of the first sentence and in the plural
at the end. The reason was that the last part of the
sentence referred not to a single mission, but to all the
missions accredited to the organization in question;
the idea was to prevent any difference in treatment
between missions to one and the same organization.

47. He could accept the Chairman's suggestion that
the words "where necessary" be inserted after the
words "The Organization shall" in the second sentence.
48. He did not consider, however, that the word
"also" should be inserted before the word "assist" at
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the beginning of the second sentence, since the first and
second sentences did not refer to the same thing.
49. The CHAIRMAN, speaking as a member of the
Commission, said he agreed that instead of adding
a new article, as he had proposed, the second sentence
of the article should be amended on the lines he had
suggested.
50. Mr. EUSTATHIADES said that, although he had
no objection to the substance of that proposal, he did
not think it was desirable to include in article 22 the
idea that the organization must ensure that privileges
and immunities were accorded. The article was of a
general character and provided an introduction to the
next article, which was more specific. The Chairman's
proposal could be inserted later in the draft.
51. There was no justification for including the phrase
"having regard to the nature and task of permanent
missions to the Organization". Although it was used
in article 22 of the draft on special missions, where it
had been included for the first time—it did not appear
in the corresponding articles of the Vienna Conventions
on Diplomatic and Consular Relations—the reasons
which had led the Commission to use the words in
that instance did not apply to permanent missions.
The Commission had then been referring to the par-
ticular characteristics of special missions, their task and
their field of activity, which were clearly defined for
each special mission. On that point, paragraph (2) of
the commentary on article 22 of the draft on special
missions, and articles 2 on 3 of that draft, were in-
structive.8 Permanent missions, on the other hand, all
had the same characteristics and the same functions.
Since their nature and tasks did not differ, the phrase
was inappropriate in the present draft.
52. Mr. YASSEEN said that he too was against retain-
ing that phrase, since the article provided that the
host State should accord to the permanent mission not
all facilities of whatever kind, but full facilities for the
performance of its functions. There was therefore no
need for that additional phrase, since the task of the
mission could not go beyond its functions.
53. The Chairman's proposal was incomplete, for,
while the organization was required to assist permanent
missions in obtaining certain facilities from the host
State, it was also required to provide them with certain
facilities. The idea of those two obligations should be
retained. In order to avoid having to repeat it in every
article, it might be possible to include in a single
article all aspects of the assistance which the organiza-
tion was required to give to permanent missions.
54. Mr. USTOR said he supported the Chairman's
amendment to the second sentence of article 22, since
he fully agreed that the organization should have some
say in the privileges and immunities to be accorded to
the permanent mission and its members.
55. He noted, incidentally, that the Chairman's amend-
ment did not include any reference to the "members" of
the permanent mission. It was obviously the legal right

and duty of the organization to take care of the privi-
leges and immunities of both the permanent mission
and its members, and in view of the importance of
that matter, he agreed with Mr. Yasseen that a separate
article should be devoted to it.

56. Mr. BARTOS said he approved of the substance
of the proposals made by the Chairman and Mr. Ustor.
57. With regard to the drafting, article 22 should have
two paragraphs. Paragraph 1 would provide that the
host State and third States were required to accord to
sending States and to their permanent missions the privi-
leges and immunities provided for in the articles. Para-
graph 2 would be worded as proposed by the Chairman.
The article would be followed by a new article on
facilities in general, for it was more logical to start
with the obligation of States to accord privileges and
immunities, and then to say the organization was
required to ensure that those privileges and immunities
were accorded.
58. The CHAIRMAN suggested that article 22 be
referred back to the Drafting Committee, on the
understanding that it would get in touch with the Special
Rapporteur and prepare alternative versions taking
account of the comments made during the discussion.

// was so agreed.9

The meeting rose at 1 p.m.

9 For resumption of the discussion, see 1030th meeting,
para. 53.

1015th MEETING

Monday, 7 July 1969, at 3.15 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Elias, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Kearney, Mr. Nagendra Singh, Mr. Raman-
gasoavina, Mr. Rosenne, Mr. Ruda, Mr. Tsuruoka,
Mr. Ustor.

Relations between States and international
organizations

(A/CN.4/218)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED
BY THE DRAFTING COMMITTEE (continued)

ARTICLE 23 (Accommodation of the permanent mission
and its members) 1

1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 23.

8 See Yearbook of the International Law Commission, 1967,
vol. II, pp. 359 and 348-349. For previous discussion, see 993rd and 994th meetings.
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2. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 23

Accommodation of the permanent mission and its members

1. The host State shall either facilitate the acquisition on
its territory, in accordance with its laws, by the sending State
of premises necessary for its permanent mission or assist the
latter in obtaining accommodation in some other way.

2. The host State and the organization shall also, where
necessary, assist permanent missions in obtaining suitable accom-
modation for their members.

3. Although article 22 had been referred back to the
Drafting Committee and article 23 was closely linked
with it, the Commission could nevertheless start con-
sidering article 23, which was a specific application of
the general principle laid down in article 22.
4. The English text of article 23 had been left
unchanged. In the French text, the Drafting Committee
had merely replaced the words "doit . . . faciliter" and
"doivent . . . aider" by the present indicative of the
same verbs, for the sake of uniformity and to conform
with French legal usage.
5. The Drafting Committee had retained the word
"acquisition", although some members of the Commis-
sion had objected that the laws of the host State some-
times prevented the sending State from acquiring pro-
perty in its territory; it considered that "acquisition"
was appropriate in most cases and that the second part
of the sentence, "or assist the latter in obtaining accom-
modation in some other way", was general enough to
cover all other eventualities.
6. It had also decided not to delete the words "by the
sending State" in paragraph 1, as some members had
suggested, because they appeared in article 21 of the
Vienna Convention on Diplomatic Relations 2 and since
the situations were precisely the same, if those words
were omitted in might give the impression that a different
rule was being stated, which was not the case. The
Committee had considered that the second part of the
sentence would cover cases in which the sending State
could not acquire property in its own name.
7. The Drafting Committee had decided to ask the
Special Rapporteur to expand the passage in the com-
mentary concerning acquisition.
8. The CHAIRMAN, speaking as a member of the
Commission, said that if the Commission decided, as he
had suggested at the previous meeting,3 to draft a sepa-
rate general article on the organization's obligation to
help the sending State and permanent missions to obtain
facilities and the requisite privileges and immunities from
the host State, there would be no need to mention the
organization in article 23, paragraph 2.
9. In any event, the host State and the organization
should not be placed on the same footing, as they
seemed to be in paragraph 2, for it was the host State

2 United Nations, Treaty Series, vol. 500, p. 106.
3 See para. 32.

that was primarily responsible for facilitating the obtain-
ing of accommodation by permanent missions and their
members. The organization intervened only in case of
need. The article should therefore state, as he had
already proposed for the second sentence in article 22,
that "the organization shall assist where necessary".
The Commission would not, of course, be able to decide
those two points until it had taken a decision on
article 22 and the proposed separate article.

10. Mr. BARTOS reminded members that, on reflec-
tion, the Special Rapporteur had come to the conclusion
that the organization had a specific obligation in the
matter of accommodation, since it might be obliged to
find accommodation for members of permanent missions
itself, either by lodging them on its own premises if
they were subjects of a sending State which was in
armed conflict with the host State, to whom the host
State was bound to grant free passage, but not also the
right to reside in its territory, or, when there was a
serious housing shortage, by building accommodation, as
FAO had done in Rome. According to the information
he had been able to obtain, some regional organizations,
such as Euratom and the Danube Commission, had also
built housing for the members of permanent missions
accredited to them. Article 23 should therefore mention
the organization's obligation, which went beyond simply
applying to the host State, unless the Commission
decided to include the separate article suggested by the
Chairman. Until the views of Member States on the
subject were known, he thought it might perhaps be
advisable to put paragraph 2 in brackets.
11. The CHAIRMAN, speaking as a member of the
Commission, said he agreed with Mr. Bartos, but it was
nevertheless necessary to bring out the difference
between the obligation of the host State, which could
assist the permanent mission directly, and the obligation
of the organization, which could only assist it by
applying to the host State; for even if the organization
did build special housing, it could only do so with the
host State's consent.

12. Mr. CASTANEDA (Chairman of the Drafting
Committee), speaking as a member of the Commission,
said he doubted whether it was really necessary to wait
till a separate general article had been drafted before
taking a decision. The general article would not neces-
sarily be incompatible with paragraph 2 of article 23
since it would be of a general character, whereas
paragraph 2 was quite specific.
13. What remained to be specified was whether the
organization had to assist permanent missions in
obtaining accommodation or had to ensure that they
did obtain accommodation, and whether its respon-
sibility was, so to speak, subsidiary to that of the host
State. Hence the Drafting Committee could either try
to improve the drafting of paragraph 2, or wait until
the Commission had taken a decision on the separate
article.
14. Mr. USTOR said he was prepared to support
paragraph 1 as it stood. He wished to place on record,
however, that he interpreted the phrase "premises neces-
sary for its permanent mission" as including, in certain
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cases, both office premises and apartments for lodging
the members of the permanent mission.
15. Mr. TSURUOKA said he doubted whether the
word "premises" could be interpreted as also covering
the accommodation of members of the permanent
mission. He would like-that dissenting view to be men-
tioned in the commentary.
16. Mr. CASTANEDA (Chairman of the Drafting
Committee) said it was for the Special Rapporteur to
draft the commentary as he thought fit. The Drafting
Committee had decided, however, to recommend him
to place special emphasis on certain specific points in
the light of the Commission's discussions.
17. Mr. ROSENNE said he would like to state for
the record that in his opinion an interpretation of a draft
article given by a member of the Commission before
its adoption did not have the same force as an explan-
ation or interpretation given by the Special Rapporteur.
The two cases must be considered to rank differently
in the hierarchy of interpretative sources.
18. Mr. USTOR said that, without making a formal
proposal to that effect, he hoped that both the Special
Rapporteur and the Commission would adopt his inter-
pretation of the language of paragraph 1.
19. The CHAIRMAN suggested that the Commission
should approve paragraph 1 of article 23, provisionally
approve paragraph 2 and authorize the Drafting Com-
mittee to redraft the latter paragraph if necessary,
bearing in mind that either article 22 might be amended
or a new separate article might be drafted.

It was so agreed.

ARTICLE 24 (Inviolability of the premises of the per-
manent mission) 4

20. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 24.

21. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 24

Inviolability of the premises of the permanent mission

1. The premises of the permanent mission shall be inviolable.
The agents of the host State may not enter them, except
with the consent of the permanent representative.

2. The host State is under a special duty to take all appro-
priate steps to protect the premises of the permanent mission
against any intrusion or damage and to prevent any disturbance
of the peace of the permanent mission or impairment of its
dignity.

3. The premises of the permanent mission, their furnishings
and other property thereon and the means of transport of the
permanent mission shall be immune from search, requisition,
attachment or execution.

22. The Drafting Committee had merely replaced the
expression "head of the mission", at the end of para-

graph 1, by "permanent representative", in conformity
with the definition in article 1 (e).$ Some members of
the Drafting Committee had, however, expressed the
opinion that it might be advisable to reconsider the
terminology at the second reading, since the permanent
representative was not necessarily the head of the
mission. The main point was to state clearly that it was
the consent of the person leading the mission that was
required.
23. Some members of the Commission wished a new
paragraph to be added providing that, in case of fire
in the mission's premises, the consent of the permanent
representative could be assumed. The Vienna Conven-
tion on Diplomatic Relations did not contain any such
clause, but one was included in article 31 of the Vienna
Convention on Consular Relations,6 and it had been
introduced into the draft on special missions. The Sixth
Committee had discussed the point at the twenty-third
session of the General Assembly and had adopted by
48 votes to 5, with 29 abstentions, an amendment by
Argentina to article 25 of the draft on special missions,
which read: "Such consent may be assumed in case
of fire or other disaster that seriously endangers public
safety, and only in the event that it has not been possible
to obtain the express consent of the head of the special
mission or, where appropriate, of the head of the per-
manent mission." 7 The Sixth Committee had considered
that it was a question of substance, not merely of
drafting. The Drafting Committee had not wished to
take any decision, since it was for the Commission to
decide whether it wished to add some such paragraph
to article 24.
24. Mr. EUSTATHIADES said the Commission
should accept the Drafting Committee's opinion and
approve the substitution of the expression "permanent
representative" for "head of the mission". In the light
of the definition given in article 1 (e) the Commission
had hitherto acted on the assumption that the permanent
representative was the head of the mission or the
person replacing him, but it was no time to start a
discussion on that point; it would be better to wait
till the Commission reverted to the definitions article.
25. With regard to the question of fire or other
disasters, the Special Rapporteur had agreed to his
suggestion that it be explained in the commentary that
the article did not cover cases of force majeure. In view
of the Sixth Committee's reception of the Argentine
amendment just read out by Mr. Castaneda, the least
the Commission could do was to include it in the
commentary, though he himself would have no objection
to its incorporation in the text of the article.
26. Mr. ROSENNE said that he saw certain difficulties
in the present text of article 24. The article seemed to
assume, for example, that the premises in question would
be used exclusively by the permanent mission; but there

4 For previous discussion, see 994 th meeting, para. 58, and
995th meeting.

5 Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

6 United Nations, Treaty Series, vol. 596, p. 288.
7 See Official Records of the General Assembly, Twenty-

third Session, Annexes, Agenda item 85, document A/7375,
paras. 188-195.
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might be cases in which the permanent mission shared
premises with a diplomatic or consular mission, or
possibly with both.
27. Moreover, he thought it would be better to adopt
a less rigid text for paragraph 1, including something on
the lines of the Argentine amendment referred to by
Mr. Castaneda.

28. Mr. KEARNEY said that Mr. Rosenne had
raised an interesting question concerning the possibility
of taking emergency action in a building of mixed
occupancy. In dealing with cases of force majeure, time
was usually of the essence and it was not possible to
observe all the niceties of diplomatic procedure. Most
permanent missions in large cities did not occupy
separate and exclusive buildings, and their members
generally lived in apartment houses. In those conditions,
it could be a very real problem to obtain permission from
the head of a permanent mission to enter the premises
of one of his subordinates, who might live several
miles away. That was why he had favoured the inclusion
of a paragraph to cover such a contingency;8 he would
not press the point, however, if the Commission thought
it could be dealt with in the commentary. He suggested,
therefore, that the Commission should defer a final
decision until it had an opportunity of seeing what the
Special Rapporteur proposed to include in his
commentary.

29. Mr. CASTANEDA (Chairman of the Drafting
Committee), speaking as a member of the Commission,
said that an explanation in the commentary would not
suffice. The commentary was invaluable for interpreting
the meaning of a legal rule in an article, but it could
never be a substitute for a rule. If the Commission wished
to make it a rule that in certain circumstances the
consent of the permanent representative was assumed, it
must say so.

30. The fact that there was no clause of that kind in
the Vienna Convention on Diplomatic Relations was not
conclusive. Public safety was more seriously threatened
by a fire in the premises of a permanent mission, which
were usually in a building occupied by other offices too,
than by a fire in the premises of a diplomatic mission,
which often consisted of a house with a garden round it.
A rule to cover such emergencies should be stated in
the article itself, provided that some formulation could
be found which was not open to abuse. He therefore
formally proposed the addition to article 24 of a
paragraph worded like the Argentine amendment, but
with the substitution of the words "the permanent
representative" for "the head of the special mission or,
where appropriate, of the head of the permanent
mission".

31. Mr. NAGENDRA SINGH said that the first
problem was whether to adhere to the rigid rule of
absolute inviolability states in article 24, which was
based on article 22 of the 1961 Vienna Convention
on Diplomatic Relations,9 or to adopt a flexible approach

8 See 995th meeting, para. 3.
9 United Nations, Treaty Series, vol. 500, p. 106.

on the lines of article 31 of the 1963 Vienna Convention
on Consular Relations. Personally, he was in favour
of flexibility because of practical considerations: it was
not always possible to obtain the consent of the per-
manent representative in an emergency.
32. The second problem was whether to introduce the
element of flexibility in the commentary or in the
article itself. On that issue, he shared the views of those
who favoured the inclusion of a suitable provision in
the article.
33. The last problem was how best to amend
article 24. He was in favour of introducing the Argentine
amendment to article 25 of the draft on special missions,
which was more or less intermediate between the posi-
tions of the Diplomatic and Consular Conventions. He
suggested that the Drafting Committee be invited to
consider how that text, which the Chairman of the
Drafting Committee had read out, could be incorporated
in article 24.

34. Mr. CASTREN said that at first sight he had
been in favour of retaining the Drafting Committee's
wording of paragraph 1, since the situation of per-
manent missions to international organizations should,
as a general rule, be assimilated to that of permanent
diplomatic missions rather than that of special missions.
35. For the practical reasons given by Mr. Castaneda,
however, he would accept the suggested addition. The
Commission would thus be drawing the attention of
governments to the point, and it could take a final
decision when it had examined their comments.

36. Mr. BARTOS said he agreed with Mr. Castren.
Regular diplomatic missions generally occupied a
building of which they had exclusive use, whereas per-
manent missions to international organizations were
usually installed in blocks of flats or offices. Any disaster
on their premises was therefore likely to endanger those
occupying premises in the same building.
37. Since the commentary would lose its legal force
once the convention had been adopted, he thought that
special case should be provided for in the text of the
article itself.
38. Mr. ELIAS said he supported the inclusion of
the text proposed by Mr. Castaneda, either as part of
paragraph 1 or as an independent paragraph. Unless
a provision of that type was included, article 24 would
be self-contradictory. On the one hand it would require
the host State to ensure the inviolability of the per-
manent mission, while on the other, it would deprive
the host State of the means of discharging that
responsibility.
39. The proposed amendment would also have the
advantage of enabling the authorities of the host State
to discharge their general responsibility for the protection
of life and property. It was essential to make provision
for emergencies by amending the article itself. It would
not be sufficient just to include a passage in the com-
mentary, because the commentaries would fade away
once the draft articles were adopted. Moreover, the
substance of the matter was much too important to be
relegated to the commentary.
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40. There remained the very valid point raised by
Mr. Rosenne regarding a permanent mission housed in
premises which also served for a diplomatic mission and
as a consulate. The Drafting Committee should consider
that situation. In such cases of multiple representation,
the question of priority would have to be settled in order
to determine whose consent must be sought to enter
the premises.

41. Mr. USTOR said he was in favour of retaining the
Drafting Committee's text, which conformed to the
wording of the corresponding provision of the 1961
Vienna Convention on Diplomatic Relations. Cases of
emergency of the type under discussion were extremely
rare and, when they occurred, were usually dealt with by
obtaining the consent of the head of mission concerned.
It would be an unduly perfectionist approach to try to
include a special provision on the subject in a convention
of a general character, such as the one now being
drafted. A convention of that type could not cover every
possible case. Consequently, he could not support the
amendment proposed by Mr. Castaneda.

42. If the text was left as it stood, the position for
permanent missions would be the same as it was for
diplomatic missions under the 1961 Vienna Convention
on Diplomatic Relations. Cases of emergency would
be governed by the general rules of international law.
The relevant rules were the rule of good faith, on the
part of both the mission and the host State, and the
general rule that, in cases of extreme necessity the
normal rules did not prevail. Perhaps a very general
statement on the subject might be included in the com-
mentary, but the main point was to maintain the essential
principle of the inviolability of the permanent mission,
as had been done for diplomatic missions in the 1961
Vienna Convention. The legal position of permanent
missions should not be weakened in any way and
the rule of inviolability should be upheld without
qualification.

43. Mr. RUDA said he supported the Drafting Com-
mittee's decision to use the term "permanent represen-
tative" instead of "head of the permanent mission" in
paragraph 1. A State would sometimes designate a head
of its mission to a particular organ of the United
Nations, such as the General Assembly, but would still
have a permanent representative, who was a different
person.

44. The case of triple representation mentioned by
Mr. Rosenne was not uncommon. To take an example,
the permanent mission of Argentina to the International
Atomic Energy Agency at Vienna was housed in the
same premises as the embassy and the consultate. There
were similar cases, he believed, in Geneva. He therefore
supported the suggestion that the Special Rapporteur
and the Drafting Committee should give careful consi-
deration to that problem.

45. He supported Mr. Castafieda's proposal to amend
article 24 to cover emergencies. In article 25 of the draft
on special missions, the Commission had included a
provision on the subject, with the following explanation
in paragraph (4) of the commentary: "The Commission

added this provision to the draft on the proposal of
certain governments, although it was opposed by several
members of the Commission as they considered that
it might lead to abuses".10 The provision in question
had been amended by the Sixth Committee, which had
adopted a somewhat less rigid formula that ensured an
adequate balance between the need to preserve the prin-
ciple of inviolability of the premises and the need to
preserve public safety. The adoption of Mr. Castefieda's
amendment on those lines would have the advantage of
enabling the Commission to obtain the views of govern-
ments on an important question.

46. Mr. RAMANGASOAVINA said he agreed that
the term "head of the mission" should be replaced by
"permanent representative". The latter term was the
more accurate. The head of a permanent mission might
be someone appointed in an honorary capacity who did
not reside at the place where the mission was
accommodated.
47. The addition proposed by Mr. Castaneda certainly
made the principle of the inviolability of the premises
of the permanent mission more flexible. He was in
favour of such flexibility, especially because a flat state-
ment that the permanent representative's consent was
required might work against the interests of the per-
manent mission it was desired to protect, for the host
State might be deprived of the means to fulfil its special
duty under paragraph 2.
48. Mr. IGNACIO-PINTO said he naturally did not
question the need to ensure the inviolability of the mis-
sion's premises. Nevertheless, the host State could not be
so tied down by that principle that, if a disaster occurred,
it must remain inactive because it had been unable to
obtain consent from the person empowered to give it. It
had already been shown that it was not always easy to
know who was empowered to give such consent. It
would be an extraordinary position if, when a fire
broke out on the premises of a permanent mission,
the host State could not protect other permanent mis-
sions in neighbouring premises merely because it had
been unable to obtain the consent of the person
empowered to give it on the mission's behalf.
49. Subject to any subsequent comments by govern-
ments, such a case of force majeure should be provided
for in the text of the convention itself, not merely in the
commentary.
50. Mr. ROSENNE said that the Drafting Committee
should carefully examine the wording of paragraph 3, in
particular the words "and other property thereon". That
language covered only property of the mission situated
in the mission's premises. In fact, it was necessary to
ensure the inviolability of the property of the mission
wherever such property might be situated. It was quite
common for a member of a permanent mission to have
in his private residence some property belonging to the
mission, but article 3 0 n only covered the personal
possessions of the persons concerned. Hence, if article 24

10 See Yearbook of the International Law Commission, 1967,
vol. II, p. 360.

11 See 1018th meeting, para. 5.



1016th meeting —8 July 1969 127

remained as it stood, property of the mission outside its
premises would not be covered either by article 24 or
by article 30.

51. Mr. TSURUOKA said he did not believe that the
proposed addition to paragraph 1 of article 24 was
prompted by an excessive desire for perfection. On the
contrary, it reflected a very pragmatic view, and he
therefore supported it. The Drafting Committee should
perhaps consider, however, whether it was desirable, in
a general convention, to deal with force majeure in the
form of a specific case.

52. Mr. EUSTATHIADES said that, first, he ques-
tioned whether limiting the exception to serious threats
to public safety was justified. True, it might facilitate
adoption of the text, but it might also lead to regrettable
inactivity on the part of the authorities in the case of
less obviously serious disasters.
53. Secondly, he agreed that provision should be made
for the special case of a permanent diplomatic mission
and a permanent mission to an international organization
occupying the same premises; but it must be remembered
that it was because a special mission was to some extent
subordinate to the permanent diplomatic mission that,
under the text adopted by the Sixth Committee, consent
could be given either by the head of the special mission
or by the head of the permanent diplomatic mission.
Since the situation of permanent missions to interna-
tional organizations was different, the solution should be
different too. The Drafting Committee should consider
those two points.

54. Lastly, respect for the text of the 1961 Vienna
Convention on Diplomatic Relations should not be
carried too far merely for fear of a contrario reasoning.
If the 1961 Convention was not satisfactory on a par-
ticular point, there was no reason to adhere to it. In the
present instance, in any event, different treatment of per-
manent diplomatic missions and permanent missions to
international organizations was sufficiently justified by
the difference, which had been pointed out, in the kind
of premises they occupied.

The meeting rose at 5.55 p.m.

1016th MEETING

Tuesday, 8 July 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Elias, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Kearney, Mr. Nagendra Singh, Mr. Ramanga-
soavina, Mr. Rosenne, Mr. Ruda, Mr. Tammes,
Mr. Tsuruoka, Mr. Ustor.

Relations between States and international
organizations
(A/CN.4/218)

[Item 1 of the agenda]
(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE (continued)

ARTICLE 24 (Inviolability of the premises of the perma-
nent mission) (continued) 1

1. The CHAIRMAN invited the Commission to con-
tinue consideration of article 24 as proposed by the
Drafting Committee.

2. Mr. ALB6NICO said that, in his view, the original
text of article 25 of the draft on special missions 2 offered
adequate safeguards in case of fire or other disaster; the
amendment proposed by Argentina and subsequently
adopted by the Sixth Committee 3 was unnecessary.
3. He could accept the text of paragraph 1 of article
24, as proposed by the Drafting Committee, on the
understanding that agents of the host State could not
enter the premises of the permanent mission except with
the consent of the head of the mission, as provided in
the Commission's original text of article 25 of the
draft on special missions.
4. He could also accept paragraphs 2 and 3 of article
24, since they reflected the corresponding provisions of
the Vienna Convention on Diplomatic Relations.4

5. Mr. ROSENNE said it was unfortunate that the
Special Rapporteur was not present, so that the Drafting
Committee could have the benefit of his views. In his
opinion, the Drafting Committee should be free to
scrutinize the texts of the Vienna Convention on Diplo-
matic Relations, the Vienna Convention on Consular
Relations 5 and the draft on special missions adopted
by the Sixth Committee at its twenty-third session6 and
to pick out what was most appropriate for the present
draft article 24. The Drafting Committee should not
feel itself obliged to give priority to the text of the
Diplomatic Convention if it considered it inadequate,
incomplete or outdated in any particular respect, since
that Convention dealt with quite different matters from
those under consideration.
6. The discussion had shown that the premises of the
permanent mission could be of two kinds, either a
detached set of offices or apartments, or buildings which
were open to occupancy by others. There was also,
however, a third category, namely, premises occupied
by a permanent mission in the headquarters building of

1 See previous meeting, para. 21.
2 See Yearbook of the International Law Commission, 1967,

vol. II, p. 360.
3 See previous meeting, para. 23.

4 United Nations, Treaty Series, vol. 500, pp. 106-108,
article 22.

5 Op. cit., vol. 596, p. 288, article 31.
6 See Official Records of the General Assembly, Twenty-

third Session, Annexes, Agenda item 85, document A/7375,
annex I, article 25.
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an international organization itself. Such premises were
to be found, for example, in the headquarters building
of the United Nations Educational, Scientific and Cul-
tural Organization in Paris and in that of the Interna-
tional Civil Aviation Organization in Montreal.
7. In the light of those facts, he wondered whether it
was possible for the Commission to propose a categori-
cal text, while at the same time making certain mental
reservations to the effect that it could not be applied in
many situations which were known to exist.

8. The CHAIRMAN, speaking as a member of the
Commission, said there was a very close analogy
between permanent diplomatic missions and permanent
missions to international organizations, since their tasks
were virtually the same. The latter should therefore be
given the same privileges, immunities and facilities as
the former.
9. Admittedly, article 31 of the 1963 Vienna Conven-
tion on Consular Relations provided that the consent of
the head of the consular post might be assumed in the
situation in question. But State practice did not follow
that provision. In most cases, States concluded special
agreements on the establishment of consular posts, and
those agreements did not include the exception to the
inviolability rule contained in article 31 of the 1963
Convention. That applied, in particular, to the many
agreements concluded between socialist countries.
10. The solution adopted by the Sixth Committee for
special missions could be justified where such missions
were not permanent. But for permanent missions to
international organizations, it was the 1961 Convention
on Diplomatic Relations that should be taken as a
model, not the draft on special missions.
11. In any event, the arguments in support of the
amendment were technical rather than legal. The aim
was to prevent the possible consequences of a fire or
other disaster. But nowadays there were many technical
methods of doing that without entering the premises of
a permanent mission in defiance of the principle of
inviolability.
12. In any case, a host State that wished to force an
entry into the premises of a permanent mission could
always resort to abuse; but in doing so, it would be
breaking legal rules and the Commission's task was not
to codify abuses. Moreover, the harm done to relations
between States by entering the premises of a permanent
mission without permission, on the pretext of some
disaster, was far more serious than the possible con-
sequences of inability to intervene.
13. Finally, if such a limitation of the inviolability of
premises was accepted in the case of permanent mis-
sions, there might be a temptation in some quarters to
extend it by analogy to the legal status of diplomatic
missions. He was therefore entirely against the proposed
amendment and hoped the Commission would abide by
the text of the 1961 Convention on Diplomatic Rela-
tions.

14. Mr. ROSENNE said that he regretted having to
disagree with the Chairman, but he thought the Com-
mission should avoid drawing false analogies between

permanent diplomatic missions and permanent missions
to international organizations. The key to the whole
question was reciprocity, which in the case of permanent
missions to international organizations did not exist,
since the juridical position of the host State was
different from that of the receiving State of a regular
diplomatic mission.

15. Mr. BARTOS said that he supported the amend-
ment.
16. However, in order to avoid any consequences for
permanent diplomatic missions which might result from
that exception to the principle of inviolability, an excep-
tion to the exception should be made where a permanent
diplomatic mission and a permanent mission to an inter-
national organization were lodged under the same roof.
For if a fire or other disaster occurred, it would not be
possible to make a distinction between the premises of
the diplomatic mission and those of the permanent
mission; the legal regime of the diplomatic mission
would take precedence and the exception provided for
in the amendment would not apply. Unless an exception
were made for that case, the result would be discrimina-
tion between diplomatic missions, according to whether
or not they occupied the same premises as a permanent
mission of their State to an international organization.

17. Mr. USTOR, replying to Mr. Rosenne's point, said
that the source of the privileges and immunities of per-
manent diplomatic missions lay, first, in their represen-
tative character, and secondly, in the need to perform
their diplomatic functions without hindrance. In his
opinion, the situation of permanent missions to interna-
tional organizations was the same, since they had a
representative character and the performance of their
duties necessitated the same privileges and immunities
as those accorded to permanent diplomatic missions.
18. Certainly, the element of reciprocity did play a large
part with respect to diplomatic missions, but the very
fact that reciprocity did not play any part with respect
to permanent missions to international organizations
militated against the acceptance, in the present case, of
the provisions contained in the Argentine amendment
and the corresponding provision of article 31 of the
Vienna Convention on Consular Relations.

19. Mr. EUSTATHIADES said that a layman listening
to the Commission's discussions might conclude from
the references made to discrimination and reciprocity
that the host State itself was liable to set fire to the
premises of the permanent mission, or at least to let
them burn without taking any action. The difficulty
could not be overcome unless the good faith of the
host State was presumed. Some legal means must be
found to enable the host State to intervene in emer-
gencies where its intervention could only be to the
advantage of both the permanent mission and its neigh-
bours.
20. Among the special cases to be considered, that of
a permanent mission housed in the same building as
the international organization must not, of course, be
overlooked. But the Drafting Committee's task would
be unduly complicated if it were asked to find a general
formula covering that case as well, so it should either
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be dealt with in a separate paragraph or mentioned in
the commentary.
21. While the Commission should not mistrust the
host State too much, it should not go to the other
extreme either. The wording of the Argentine amend-
ment adopted by the Sixth Committee allowed the host
State a great deal of latitude, for everything depended
on how the phrase "that seriously endangers public
safety" was interpreted. He therefore considered that
while the proposition underlying the Argentine amend-
ment, which was quite right, should be accepted, the
idea of "endangering public safety" should be replaced
by that of "requiring prompt protective action", which
was the formula used in article 31 of the Vienna Conven-
tion on Consular Relations, and seemed more satis-
factory.
22. Mr. RUDA said he would like to remove what
appeared to be a misconception concerning the Argen-
tine amendment. The most important part of article 25
of the Commission's draft on special missions was the
idea of the inviolability of the premises of the mission.
The Argentine amendment had not been primarily
concerned with the question of public safety; that con-
dition came into consideration "only in the event that it
has not been possible to obtain the express consent of
the head of the special mission or, where appropriate,
of the head of the permanent mission".
23. Mr. KEARNEY said that, since the Commission
had to draft a rule to cover situations which it could not
anticipate in all respects, it should accept the limitation
imposed by the Argentine amendment. In addition to
the examples cited by Mr. Rosenne, he could think of
at least two cases in which premises in Vienna were
occupied jointly by United States personnel accredited
to the International Atomic Energy Agency and per-
sonnel attached to the United States diplomatic or
consular missions. In view of the number of unknown
situations which might arise, therefore, the best solution
would be to adopt the language of the Argentine amend-
ment, with the inclusion of some such phrase as "where
appropriate ".
24. The CHAIRMAN, speaking as a member of the
Commission, said that the absence of reciprocity jus-
tified stronger protection of the permanent mission's pre-
mises, since the sending State could not take retaliatory
measures, as it could in the case of diplomatic relations.
25. With regard to permanent missions housed in
blocks of flats or offices, he was not totally opposed to
special consideration being given to such cases, but he
found it almost impossible to accept the thesis that
there was a difference in legal regime. At the very most,
it might be stated in the commentary that the situation
was technically different, without inferring any legal
consequences. He was not, however, opposed to the
Drafting Committee's trying to deal with the point, either
in the text of the article or in the commentary.
26. Mr. RAMANGASOAVINA said that the wor-
ding of the Argentine amendment was ambigous. The
phrase "in the event that it has not been possible to
obtain the express consent" of the permanent represen-
tative could cover two very different cases: one was

where the permanent representative could not be
reached; the other was where he could be reached
but refused his consent. In the latter case, if the
disaster seriously endangered public safety, could the
host State disregard the refusal? The Commission should
state its position clearly to help the Drafting Committee.
27. Mr. RUDA said he hoped that the Drafting Com-
mittee would give due consideration to Mr. Rosenne's
observation concerning the words "other property
thereon", in paragraph 3.7

28. With regard to Mr. Ramangasoavina's point, if the
head of the permanent mission expressly refused his
consent, the inviolability of the premises must be
respected.
29. Mr. TSURUOKA said that what the Commission
had to do was to make provision for a case of force
majeure. If it was compatible with public safety for
the competent authorities of the host State to stand
idly by, there could be no question of force majeure.
He himself would not interpret the amendment adopted
by the Sixth Committee as Mr. Ruda had done.
30. At first sight, Mr. Eustathiades' proposal that
article 31 of the Vienna Convention on Consular Rela-
tions should be taken as a basis seemed to have some
advantages, since that article referred not to the rather
vague notion of "public safety", but to disasters
"requiring prompt protective action", which was far
more objective; moreover, the ambiguity in the text
adopted by the Sixth Committee, of which Mr. Raman-
gasoavina had complained, was not to be found in
article 31 of the Convention on Consular Relations.
31. He was still in favour of adding a paragraph
based on the idea accepted by the Sixth Committee,
but thought it would be better to keep closer to the
wording of the Convention on Consular Relations.
Generally speaking, protection of the interests of the
diplomatic mission should take precedence over protec-
tion of the interests of the host State, since the latter
was in a far stronger position and could call on all the
resources of the State. The Commission must, however,
make allowances for popular feeling, which, though
unjustified, was none the less widespread. Many people
believed that diplomats shamelessly exploited the
advantages of their status for their personal benefit and
to the detriment of the local population. The Commis-
sion should therefore be careful, when drafting an article
of that kind, to strike a proper balance between the
interests involved.
32. Mr. RAMANGASOAVINA said he was not con-
vinced by Mr. Ruda's interpretation of the Argentine
amendment. Like Mr. Ushakov, he believed that it was
necessary to prevent any possibility of abuse by the host
State, and that the wording of the amendment did not
make it clear whether it had been impossible to obtain
the consent of the head of the mission because he had
refused to give it, or because it had not been possible
to reach him.
33. In deciding how serious a disaster might be, the
authorities could not rely solely on the judgement of the

7 See previous meeting, para. 50.
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fire brigade; the head of the mission must have a say
in the matter. That was why it had been laid down in
principle in paragraph 1 that the consent of the per-
manent representative was required. In order to bring
out clearly that the agents of the host State could not
disregard a refusal by the permanent representative,
the words "as provided in paragraph 1" should be added
after the words "express consent", in the Argentine
text.
34. Mr. IGNACIO-PINTO said that some solution
must be found to enable the agents of the host State
to enter the premises of a permanent mission in case
of absolute necessity, even without the consent of the
permanent representative, when persons or property
not belonging to the mission were in danger.
35. The CHAIRMAN observed that the majority of
the Commission were in favour of adding a new para-
graph stating that, in certain circumstances, the consent
of the permanent representative might be assumed.
Some members wished it to be worded on the lines of
the Argentine amendment to article 25 of the draft on
special missions, but other preferred the wording of
article 31 of the Vienna Convention on Consular Rela-
tions. Others, again, proposed a revised version of
article 25 of the draft on special missions. The Drafting
Committee should therefore prepare alternative texts
reflecting those three positions, and if the Commission
did not succeed in reaching agreement a vote would
have to be taken.
36. Speaking as a member of the Commission, he
drew attention to the danger of preparing several texts
on different bases. He would prefer the Commission to
follow either article 25 of the draft on special missions
or article 31 of the Vienna Convention on Consular
Relations. The Drafting Committee could certainly
consider the possibility of including, either in the body of
the article or in the commentary, a provision to cover
the case in which the premises of the permanent mission
were in a block of flats or offices.
37. The Drafting Committee might also prepare a
variant for paragraph 3 in the light of the discussion.
Personally, he was in favour of keeping the present
wording, which was modelled on the corresponding
article of the Vienna Convention on Diplomatic Rela-
tions.
38. Mr. ROSENNE suggested that the Drafting Com-
mittee be asked to reconsider the text of article 24 in
the light of the discussion. That procedure would
conform with the Commission's customary practice. If
the Drafting Committee so wished, it could submit two
variants for a particular passage, but the Commission
should not actually request the Drafting Committee to
prepare alternative texts.
39. With regard to emergency situations, he himself
preferred the formula used in the second sentence of
paragraph 2 of article 31 of the 1963 Vienna Conven-
tion on Consular Relations. The Commission could not,
however, overlook the fact that, in its discussion of the
draft on special missions, the Sixth Committee had not
accepted that formula, but had adopted a compromise
wording. In the circumstances, he would not press for

the 1963 formula, since it was unlikely to prove
generally acceptable.

40. Mr. CASTANEDA (Chairman of the Drafting
Committee) said he agreed with Mr. Rosenne. The
Drafting Committee obviously could not prepare as
many variants as there had been opinions expressed. The
majority of the Commission seemed to be in favour of
providing that, under certain conditions, the consent of
the permanent representative might be assumed. It was
for the Drafting Committee to decide what form of
words was likely to receive the most support; at present,
it seemed to be the text of the Argentine amendment to
article 25 of the draft on special missions. The majority
of the Sixth Committee had certainly had good reason
for being reluctant to accept the more radical formula
of the Vienna Convention on Consular Relations and
preferring the compromise text. The situation in the
Commission was the same. Several members were
prepared to adopt a rather less rigid formula, and the
Drafting Committee might therefore think fit to support
it, subject to the amendment suggested by Mr. Ramanga-
soavina. The Drafting Committee should be left free to
choose between several possibilities and then submit a
single text to the Commission. That also applied to para-
graph 3. The Drafting Committee would decide what
was the best form of words in the light of the proposals
made in the Commission.
41. The CHAIRMAN suggested that the Drafting
Committee be asked to prepare the text it considered
most appropriate for article 24. The Commission would
take a decision on that text when it was submitted and
would vote, if need be, on any amendment that might
be proposed orally.

It was so agreed.

ARTICLE 25 (Exemption of the premises of the per-
manent mission from taxation.) 8

42. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 25.

43. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 25

Exemption of the premises of the permanent
mission from taxation

1. The sending State and the permanent representative shall
be exempt from all national, regional or municipal dues and
taxes in respect of the premises of the permanent mission,
whether owned or leased, other than such as represent pay-
ment for specific services rendered.

2. The exemption from taxation referred to in this article
shall not apply to such dues and taxes payable under the law
of the host State by persons contracting with the sending State
or the permanent representative.

8 For previous discussion, see 994th meeting, para. 58, 995th
and 996th meetings.
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44. As in article 24, and for the same reasons, the
Drafting Committee had substituted the term "per-
manent representative" for the term "head of the mis-
sion". That was the only change in the drafting.
45. The Drafting Committee had considered a sub-
stantive question which arose in connexion with
paragraph 2. Mr. Ustor had pointed out that the
restriction in it worked against sending States which had
to lease premises for their permanent mission because
they could not afford to buy them. The Drafting Com-
mittee had decided to recommend the Commission to
adopt the article in its present form and to ask the
Special Rapporteur to deal with the problem in the
commentary, together with the comments of Govern-
ments.
46. The Drafting Committee had also decided to ask
the Special Rapporteur to make a more detailed study
of the question of reimbursement of dues and taxes, to
find out what the practice was in the different countries
and then to see if paragraph 2 needed amendment.
47. Mr. ROSENNE said he had some misgivings about
the reference to the permanent representative in both
paragraphs of article 25. That wording was based on the
assumption that the premises of the permanent mission
would be either in the name of the sending State or in
that of the permanent representative personally. In fact,
the title to the premises of a mission was often a very
complicated matter and there were cases in which the
property was neither in the name of the sending State
nor in that of the permanent representative. He there-
fore suggested that the reference to the permanent
representative be dropped from both paragraphs.
48. Article 25 would then be clearly confined to the
exemption of the premises of the mission from taxation;
the question of the personal exemption from taxation
of the permanent representative and the members of the
diplomatic staff of the mission was dealt with in article
35.9 If it were desired to introduce the personal element
into article 25, that could only be done by drawing on
the language of article 24 of the draft on special mis-
sions, which had been adopted by the Sixth Committee,10

and referring to "the members of the permanent mission
acting on behalf of the mission", instead of to "the
permanent representative". The best course, however,
would be to drop the personal element from article 25
altogether.

49. Mr. KEARNEY said he supported Mr. Rosenne's
suggestion, which would make for clarity. In a federal
State, property taxes were usually levied by local autho-
rities. In the United States, there had been considerable
controversy between the State Department and various
local authorities over the interpretation of the tax
exemption provisions of host agreements. A clarifica-
tion of the text would be very helpful in situations of
that kind.
50. Mr. ELIAS said that he too supported
Mr. Rosenne's idea. In article 25, the emphasis should

properly be placed on the exemption of the premises as
such, as was done in article 32 of the 1963 Vienna
Convention on Consular Relations.11 The Drafting Com-
mittee should be instructed to take that article as a
model. There would then be no danger of overlapping
with the provisions of article 35 of the draft which, like
article 49 of the 1963 Vienna Convention, dealt with
the exemption of certain persons from taxation.

51. Mr. CASTANEDA (Chairman of the Drafting
Committee), speaking as a member of the Commission,
said that the dues and taxes referred to in article 25
were not levied on the owner of the mission's premises
personally, but on the building; it would therefore be
more correct to state, as in article 32 of the Vienna
Convention on Consular Relations, that the premises of
the permanent mission "shall be exempt from all
national, regional or municipal dues and taxes what-
soever, other than such as represent payment for
specific services rendered".

52. Mr. ROSENNE said he supported Mr. Elias's
suggestion. Paragraph 2 of the article should also be
amended, however, by replacing the words "the per-
manent representative" by the words "the person acting
on behalf of the sending State"; that would bring the
wording into line with paragraph 2 of article 32 of the
Vienna Convention on Consular Relations.

53. Mr. USTOR said that in 1960, when the Com-
mission had formulated article 32 of the draft on
consular relations, the article had consisted of only one
paragraph which exempted from taxation "the consular
premises, whether owned or leased". In paragraph (2)
of the commentary, the Commission had stressed that
the exemption was "an exemption in rem" and had
gone on to say that "if this provision was interpreted
as according exemption from taxation only to the
sending State and head of consular post, but not to the
building as such, the owner could charge these taxes
and dues to the sending State or head of post under the
contract of sale or lease, and the whole purpose which
this exemption sets out to achieve would in practice be
defeated".12 Clearly a provision like paragraph 2 of the
present article 25 had no place in such a system. For if
no exemption were granted to the owner of a building
who leased premises to the sending State or the per-
manent representative, the result would be an increase
in the rent, so that the sending State would pay the tax
indirectly. A State which was obliged to rent premises
for its permanent mission would thus be treated less
favourably than a State which could afford to buy
property to house its mission.

54. In the circumstances, he suggested that the Com-
mission either drop paragraph 2 or include in the
commentary an explanation of the point he had raised.

55. Mr. ELIAS said he was not in favour of dropping
paragraph 2. The question whether the property tax
should be borne by the owner or by the tenant was

9 See 1020th meeting, para. 29.
10 See Official Records of the General Assembly, Twenty-

third Session, Annexes, Agenda item 85, document A/1315,
annex I.

11 United Nations, Treaty Series, vol. 596, p. 288.
12 See Yearbook of the International Law Commission, 1960,

vol. II, pp. 163 and 164.
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usually settled by the terms of the agreement between
them.

56. Mr. BARTOS said that in the lengthy discussions
on that point at the Vienna Conference on Consular
Relations the conclusion had been reached that a ques-
tion of internal fiscal legislation was involved and that
it would be better to pay the dues and taxes, which were
sometimes hard to separate from the rent, and then obtain
a refund, as was the practice in the United Kingdom, for
example.
57. The question raised by paragraph 2 was not so
much one of finance as of the existence of treaties of
reciprocity. Some States, even wealthy ones, could not
acquire property in other States because they did not
grant the same privileges in their own territory.
58. He saw no objection to deleting paragraph 2, but
he doubted whether the General Assembly would sup-
port that decision.

The meeting rose at 1 p.m.

1017th MEETING

Wednesday, 9 July 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Elias, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Tsuruoka,
Mr. Ustor.

Relations between States and international
organizations

(A/CN.4/218 and Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE (continued)

ARTICLE 25 (Exemption of the premises of the perma-
nent mission from taxation) (continued).1

1. The CHAIRMAN invited the Commission to con-
tinue consideration of article 25 as proposed by the
Drafting Committee.

2. Mr. NAGENDRA SINGH said that, in order to
meet the point raised by Mr. Rosenne,2 it would be
advisable either to delete the words "and the perma-
nent representative" in paragraph 1, or to replace them
by "and the members of the permanent mission acting

on behalf of the mission", as in article 24 of the draft
on special missions.
3. Otherwise, he fully supported the text proposed by
the Drafting Committee, which closely followed the
wording of the corresponding article 23 of the Vienna
Convention on Diplomatic Relations.3 That wording
granted the exemption from taxation to the sending
State and to its representative. He did not support the
idea of making the exemption apply to the property
itself. An exemption of that kind would not create any
problem where the premises were owned by the sending
State, since the property of a sovereign State would be
exempt from taxation in the host State; but in the case
of premises leased to a mission by a private owner the
position would be more complex. He himself would not
favour an exemption in rem, which would benefit the
owner of the building, usually a national of the host
State. At New Delhi, the rent restriction legislation in
force prevented an owner of leased premises from
passing on to the lessee the full amount of the tax levied
on the premises. For those reasons, he favoured the
retention of paragraph 2.

4. Mr. ALB6NICO said that, as he understood it,
article 25 granted exemption from taxes assessed on the
property itself and not from taxes on income derived
from the property. The wording of paragraph 1 should
therefore be brought more closely into line with the
corresponding passage of article 32 of the 1963 Vienna
Convention on Consular Relations.4

5. He was prepared to accept the concluding proviso
"other than such as represent payment for specific ser-
vices rendered", but was not altogether clear about its
scope and meaning. A full explanation of it should be
given in the commentary.
6. He also favoured the retention of paragraph 2,
but there again the exception stated should be fully
explained in the commentary, since the discussion had
shown that its meaning was not at all clear.

7. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that two main points had emerged from
the Commission's discussion. The first was that, as
Mr. Rosenne had proposed, the words "the permanent
representative" should be replaced by the words "the
members of the permanent mission acting on behalf
of the mission", in order to make the text consistent
with article 24 of the draft on special missions.5 The
reason why that wording had been used in the case of
special missions was that a special mission did not
always have a head, as was clear from article 9. In the
case of a permanent mission, the sending State might
wish to have the premises put in the name of a member
of the mission, rather than in that of the permanent
representative or in its own name. The Drafting Com-
mittee could therefore adopt Mr. Rosenne's proposal;
but that would mean that article 25 would still be
based on the idea behind its present wording.

1 See previous meeting, para. 43.
2 Ibid., paras. 47 and 48.

3 United Nations, Treaty Series, vol. 500, p. 108.
4 Op. cit., vol. 596, p. 288.
5 See Official Records of the General Assembly, Twenty-

third Session, Annexes, Agenda item 85, document A/7375,
annex I.
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8. The second point, which several members had poin-
ted out, was that is was neither the sending State nor the
permanent representative that was exempted from dues
and taxes, but the premises of the mission. That meant
that the present drafting was not correct and it would
be advisable to go back to the wording of the Vienna
Convention on Consular Relations. If the present formu-
lation were retained, the French version might be
brought closer to the English by amending it to read
"impots .. . relatifs aux locaux" instead of "impots .. .
au litre des locaux". In any event, the article should be
referred back to the Drafting Committee without any
decision being taken on it for the moment.
9. There remained the case in which the permanent
mission leased the premises it occupied. Two different
views had been expressed on that point with reference
to paragraph 2, and the Drafting Committee would
have to decide which to adopt.
10. The CHAIRMAN suggested that article 25 be
referred back to the Drafting Committee, with instruc-
tions to submit to the Commission either a redraft of
the present text or a new text prepared in consultation
with the Special Rapporteur on the basis of the corres-
ponding article of the Vienna Convention on Consular
Relations.

It was so agreed.

ARTICLE 26 (Inviolability of archives and documents)6

11. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 26.

12. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 26

Inviolability of archives and documents

The archives and documents of the permanent mission shall
be inviolable at any time and wherever they may be.

13. The Drafting Committee had made no drafting
changes and had no comments to offer.

Article 26 was adopted.
14. Mr. ROSENNE said that article 26 was abso-
lutely correct and he fully supported its provisions.
15. He wished, however, to draw attention to the
fact that, following its discussion of the corresponding
article of the draft on special missions, the Sixth Com-
mittee had adopted an amendment inserting an addi-
tional sentence which read: "They should, when neces-
sary, bear visible external marks of identification".7

That new provision had the effect of destroying the
inviolability which it was the purpose of the article to
grant.

6 For previous discussion, see 994th meeting, para. 57 and
995th meeting.

7 See Official Records of the General Assembly, Twenty-
third Session, Annexes, Agenda item 85, document A/7375,
paras. 196-203.

ARTICLE 27 (Freedom of movement)8

16. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 27.
17. Mr. CASTANEDA (Chairman of the Drafting
Committee), said that the Drafting Committee proposed
the following text:

Article 27

Freedom of movement

Subject to its laws and regulations concerning zones entry
into which is prohibited or regulated for reasons of national
security, the host State shall ensure to all members of the
permanent mission freedom of movement and travel in its
territory.

18. The Drafting Committee had made no changes.
Several of its members had, however, expressed differ-
ing views on a question of substance raised by Mr. Tsu-
ruoka, namely, whether the host State could impose
limits on the freedom of movement of members of a
permanent mission. It was not for the Drafting Com-
mittee to decide that question; it had therefore provi-
sionally approved article 27 and recommended that the
Commission should consider the matter further in due
course.
19. The Drafting Committee had decided to delete
paragraph 3 of the commentary (A/CN.4/218) since it
dealt with matters of fact, reference to which was not
necessary in the context.

20. Mr. TSURUOKA said it was true he had consi-
dered that the present wording of article 27 might be
open to abuse and lead to excessive claims by members
of permanent missions. For example, it would be wrong,
though consistent with the letter of article 27, for a
member of a mission accredited to the United Nations
in New York to claim the privileges and immunities
to which he was entitled as a member of a permanent
mission, wherever he happened to be in United States
territory. That would clearly not be consistent with the
spirit of article 27.
21. Such freedom of movement, together with
enjoyment of the privileges and immunities attaching to
their status, was justified in the case of consuls, since
it enabled them to perform their functions, even though
in principle it was restricted to their jurisdiction and
did not extend to the entire territory of the host State.
But there seemed to be no good reason for granting it to
permanent representatives or members of a permanent
mission, who had functions to perform only at the
headquarters of the international organization to which
they were accredited. Hence, either the wording of
article 27 should be amended or it should be accompa-
nied by a very full commentary.

22. Mr. ALB6NICO said that freedom of move-
ment guaranteed in article 27 should be qualified in the
same manner as in the corresponding article 27 of the
draft on special missions, which had been approved by

8 For previous discussion, see 995th meeting, para. 16.
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the Sixth Committee.9 It would be appropriate to re-
strict freedom of movement to what was "necessary for
the performance of the functions" of the mission,
because a permanent mission's activities were more
limited than those of a diplomatic mission or a consu-
late; they were confined to the functions it performed
with the international organization concerned. It would
not be appropriate to grant members of permanent mis-
sions unrestricted freedom of movement on the pattern of
article 26 of the 1961 Vienna Convention on Diplomatic
Relations or article 34 of the 1963 Vienna Convention
on Consular Relations.

23. Mr. ROSENNE said that, with regard to the draft
articles in general, he would favour the idea of re-em-
phasizing the functional element in an appropriate
manner.
24. With regard to article 27, he had no objection to
the text as far as it went, but he thought it did not
exhaust all the possibilities. There was a fundamental
difference between the type of diplomatic activity con-
ducted by a permanent mission and the activities of
diplomatic missions, consulates and special missions.
In the first place, there was no bilateral agreement to
establish the permanent mission. In the second place,
there was no element of personal agrement for the
appointment of the head of the permanent mission and
its members.
25. Regardless of how broadly, or how narrowly, the
rights and duties of the host State were expressed in
article 27, the article did not sufficiently bring out the
essential obligation of the host State never to impose
restrictions capable of interfering with the proper
functioning of the permanent mission or with the
representation of the sending State to the organization.
It would not be possible to cover that point by means
of a mere reference in the commentary. It was essen-
tial to guarantee the freedom of entry of members
of a permanent mission into the host State, and also
into any country in which the organization held a
meeting. Such freedom of entry should also be gua-
ranteed to all persons attached to a mission for the
purposes of a specific meeting.

26. Mr. USTOR said that freedom of movement was
an important right for members of a permanent mis-
sion and should be maintained in the broad terms in
which it was expressed in article 27. It was worth
noting that freedom of movement was not limited in
any way in either of the Vienna Conventions; in par-
ticular, consular officers were not restricted to their
consular districts. The example of special missions was
not relevant because special missions were of a tem-
porary character. The members of a permanent mission
to an international organization often lived for many
years in the host country and they should be allowed
to travel in that country.

27. There was, in fact, a bilateral agreement
involved: the agreement between the host State and

the international organization. It was always open to
the host State to see that any restrictions it considered
necessary were included in that agreement. Article 4
of the draft10 covered that possibility.
28. The present situation was that prospective host
States were competing with each other to attract inter-
national organizations and would certainly be willing
to guarantee freedom of movement. He was therefore
strongly in favour of retaining article 27 as it stood.
29. He would support the sound idea of dealing
elsewhere in the draft with the question of persons
attached to a permanent mission. In certain cases the
host State had a moral obligation to allow other per-
sons, such as press correspondents, to come to the
seat of an international organization.
30. Mr. RUDA said that he too supported article 27
as it stood. The only grounds on which the host State
could validly restrict freedom of movement were
grounds of national security, and the article already
covered that point. Any attempt to introduce a limi-
tation based on the functional element would unduly
restrict the freedom of movement of members of per-
manent missions. He was himself accredited as a
permanent representative to the United Nations in New
York and every week-end he travelled outside the city.
It would be intolerable if permanent representatives
were prevented from spending a holiday in the country
in which the seat of the organization was situated.
Their position must not be made less favourable than
that of consuls, whose freedom of movement was not
restricted to their consular districts.
31. The commentary should be made fuller and more
explicit, but he approved of the Drafting Committee's
decision to drop paragraph 3.

32. Mr. CASTREN said he agreed with the two pre-
vious speakers. The text of the corresponding articles
in the Vienna Conventions on Diplomatic Relations
and on Consular Relations was preferable to that of arti-
cle 27 of the draft on special missions. In order to
prevent any danger of abuse by the host State, it would
be better not to add the reservation which had been
included in the case of special missions and was jus-
tified by their temporary nature. If difficulties arose,
it would always be possible to resort to consultations,
for which provision would be made in the draft articles.
33. With regard to the commentary, it would be
better to retain paragraph 3, since it was linked with
paragraph 2; if the one paragraph was deleted, the other
would have to be deleted too and the commentary would
be silent on the subject of restrictions.

34. Mr. TSURUOKA said he thought that too much
stress was being laid on possible abuses by the host
State and not enough on the risk of abuses by the
permanent representative or the members of the mis-
sion. It was not, perhaps, essential to mention that
aspect of the question in the article itself, but attention
should be drawn to it in some other way in the

9 See Official Records of the General Assembly, Twenty-
third Session, Annexes, Agenda item 85, document A/7375,
annex I.

10 Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.
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interests of the proper application and correct inter-
pretation of the regime of diplomatic privileges and
immunities to be confirmed by the convention that
would result from the draft articles.
35. Mr. NAGENDRA SINGH said that while he
fully appreciated the problems mentioned by Mr. Tsu-
ruoka, he thought it would be impossible to limit
freedom of movement on the basis of the functional
element. A permanent representative could not be
confined to his residence and his office. He therefore
supported article 27 as it stood and suggested that the
commentary should stress the need for members of a
permanent mission to avoid any abuse of their rights.

36. Mr. EUSTATHIADES said he agreed with
Mr. Castren that it was more appropriate in the case
of permanent missions to refer to the Vienna Conven-
tions on Diplomatic and Consular Relations than to
the draft on special missions, since the temporary
nature of special missions justified restricting the
freedom of movement of their members to what was
necessary for the performance of their functions. He
was in favour of keeping the text of article 27 as it
stood and retaining paragraph 3 of the commentary.
37. The key to the problem was the relationship
between article 27 and the articles on consultations and
on non-discrimination. In the last resort, any difficulty
would be overcome by application of the article on
consultations.
38. The application of the article on non-discrimina-
tion to situations arising out of article 27 was, however,
a delicate matter. The Commission's discussions on
article 27 had shown that it wished to lay down not
only the rule of non-discrimination, but also the rule
of reciprocity. But it was hard to see how the collec-
tive relations between the host State and the member
States of an international organization to which it was
the host could be a substitute for bilateral relations
and eliminate, for the host State, reciprocity with a
member State of the organization. The fact that a host
State maintained special relations with a member State,
including the case of non-recognition, could not pre-
vent an international organization from establishing or
maintaining its headquarters in that State. It would
be better, therefore, to keep the present wording of
article 27 and, instead of deleting paragraph 3 of the
commentary, to add to it a reference to consultations
and non-discrimination, including reciprocity.

39. Mr. ELIAS said he was in favour of keeping
article 27 as it stood, since to do otherwise would
give the head of a permanent mission lesser privileges
and immunities than the head of a consular post. A
permanent representative to the United Nations enjoyed
a status which was not inferior to that of an ambassa-
dor. The possibility of abuse existed for diplomatic
representatives and consuls too, so it was not a valid
reason for depriving permanent representatives of their
rightful status. It was also desirable to maintain some
degree of uniformity with the corresponding provisions
of the two Vienna Conventions.

40. The CHAIRMAN, speaking as a member of the
Commission, said that, like most members, he thought

article 27 should be adopted as it stood. In addition
to the arguments already put forward, it could be
said that, if the phrase "necessary for the performance
of their functions" were added, it might give the
impression that the host State could decide what was
necessary for the performance of the functions of
members of a permanent mission; and that was not a
matter for the host State, but for the international
organization.
41. With regard to Mr. Rosenne's suggestion, he
would like to hear what persons would be covered by
the provision on freedom of entry he wished to add
to the draft.
42. Mr. ROSENNE said he entirely disagreed with
the suggestion that an international organization had
any voice in determining the functions of a permanent
mission; it was for States to decide what the functions
of their missions would be.
43. The duty of the host State to allow all mem-
bers of a permanent mission unrestricted entry into its
territory was a very important point which had not
been dealt with in the draft. It was essential to make
explicit provision for the freedom of entry not only
of members of the permanent staff of the mission, but
also of temporary members, such as an expert whose
services were required by the permanent mission in
connexion with a particular meeting.
44. The draft contained an article on "facilities for
departure"—article 47 (A/CN.4/218/Add.l)—but it
should also include an article on facilities for entry,
which would explicitly state the host State's duty in
that respect. An article of that kind had not been
included either in the Vienna Convention on Diplo-
matic Relations or in the Commission's draft on special
missions, because in those cases it was not necessary;
since provision was made for the receiving State's con-
sent to the establishment of a diplomatic mission,
or to the sending of a special mission, and for agre-
ment or its equivalent for the individuals concerned,
the question of freedom of entry was covered automa-
tically. In the case of permanent missions, the host
State was not called upon to agree to the establish-
ment of the mission and there was no agrement or
equivalent procedure.

45. The question of freedom of entry should not be
left to be implied from article 27, or to be covered
under the provisions of article 4. The Drafting Com-
mittee should perhaps be invited to prepare a separate
article on the right of unrestricted entry into the terri-
tory of the host State.
46. The CHAIRMAN suggested that the Secretariat
be asked to transmit to the Special Rapporteur
Mr. Rosenne's request that a new article be prepared
on the freedom of entry of members of permanent
missions.

It was so agreed.

47. The CHAIRMAN asked whether Mr. Albonico
still wished to press his suggestion for the inclusion
of a limitation on freedom of movement.

48. Mr. ALB6NICO said that he had been convinced
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by the arguments put forward by Mr. Ruda and other
members that no limitation should be placed on the
freedom of movement of members of a permanent
mission; the proviso relating to national security was
adequate to protect the interests of the host State. He
therefore withdrew his suggestion.
49. Mr. TSURUOKA said that although he agreed
to the adoption of the present wording of article 27,
he would like his opinion on the possible abuse of
privileges and immunities by members of permanent
missions to be noted either in the commentary or in
the Commission's report.
50. The CHAIRMAN said the Secretariat would
take that request into account.

Article 27 was adopted.

ARTICLE 28 (Freedom of communication)11

51. The CHAIRMAN, in the temporary absence of
the Chairman of the Drafting Committee, invited
Mr. Ustor to introduce the Committee's text for
article 28.
52. Mr. USTOR said that the Drafting Committee
proposed the following text:

Article 28

Freedom of communication

1. The host State shall permit and protect free communica-
tion on the part of the permanent mission for all official
purposes. In communicating with the Government of the send-
ing State, its diplomatic missions, its consular posts and its
special missions, wherever situated, the permanent mission may
employ all appropriate means, including couriers and messages
in code or cipher. However, the permanent mission may install
and use a wireless transmitter only with the consent of the
host State.

2. The official correspondence of the permanent mission
shall be inviolable. Official correspondence means all cor-
respondence relating to the permanent mission and its functions.

3. The bag of the permanent mission shall not be opened or
detained.

4. The packages constituting the bag of the permanent mis-
sion must bear visible external marks of their character and
may contain only documents or articles intended for the
official use of the permanent mission.

5. The courier of the permanent mission, who shall be
provided with an official document indicating his status and the
number of packages constituting the bag, shall be protected by
the host State in the performance of his functions. He shall
enjoy personal inviolability and shall not be liable to any form
of arrest or detention.

6. The sending State or the permanent mission may designate
couriers ad hoc of the permanent mission. In such cases the
provisions of paragraph 5 of this article shall also apply,
except that the immunities therein mentioned shall cease to
apply when the courier ad hoc has delivered to the consignee
the permanent mission's bag in his charge.

7. The bag of the permanent mission may be entrusted to
the captain of a ship or of a commercial aircraft scheduled
to land at an authorized port of entry. He shall be provided
with an official document indicating the number of packages

constituting the bag but he shall not be considered to be a
courier of the permanent mission. The permanent mission
may send one of its members to take possession of the bag
directly and freely from the captain of the ship or of the
aircraft.

53. The Drafting Committee had made a number
of slight changes in the Special Rapporteur's text
(A/CN.4/218). For example, in the second sentence
of paragraph 1, it had substituted the expression "con-
sular posts" for the word "consulates", in order to
conform with article 1, paragraph 1 (a), of the Vienna
Convention on Consular Relations.12 It had also deleted
the word "diplomatic" before the word "couriers"
in the same sentence, in order to avoid any possible
confusion with the couriers of permanent diplomatic
missions.
54. With regard to the expression "diplomatic mis-
sions", in the second sentence of paragraph 1, the
Drafting Committee thought that it would be appro-
priate to explain in the commentary that it covered
three kinds of diplomatic mission, namely, permanent
diplomatic missions, permanent missions to inter-
national organizations, and special diplomatic missions
of a permanent character.
55. Paragraph 7 was drafted on the lines of the
corresponding paragraphs of the Vienna diplomatic
and consular Conventions. The phrase "By arrange-
ment with the appropriate authorities", at the beginning
of the third sentence of the Special Rapporteur's
draft, which had been included in article 28, para-
graph 8, of the draft on special missions, had been
deleted because, in the view of the Drafting Com-
mittee, no such special, arrangements were necessary.

56. Mr. ROSENNE proposed that, in order to avoid
possible difficulties of interpretation in the commen-
tary, a reference to the other permanent missions of
the sending State be included in the second sentence
of paragraph 1 of the article. The sentence might read:
"In communicating with the Government of the send-
ing State, its diplomatic missions, its consular posts,
its special missions and its other permanent missions
wherever situated . . .".

57. Mr. CASTR&N said he supported Mr. Rosenne's
proposal; he also approved of the changes to the ini-
tial text made by the Drafting Committee.

58. Mr. RAMANGASOAVINA said that the res-
triction constituted by the phrase "for all official pur-
poses", in paragraph 1, was entirely correct. He appre-
ciated that a similar restriction could not be imposed
in article 27, since there could be no question of
denying freedom of movement for private travel to
members of a permanent mission.
59. Nevertheless, in view of the possibilities of abuse
pointed out by Mr. Tsuruoka, it should be possible,
on the basis of the restriction in article 28, to draft a
general article emphasizing that the legal regime for
permanent missions was functional, which would
clarify the meaning of several articles, particularly

11 For previous discussion, see 995th meeting, para. 27. 12 United Nations, Treaty Series, vol. 596, pp. 262-264.
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article 27, without restricting their scope more than
was necessary.
60. Mr. RUDA said he could accept the text pro-
posed by the Drafting Committee, subject to the
amendment proposed by Mr. Rosenne.
61. Mr. NAGENDRA SINGH said the Drafting
Committee was to be congratulated on having produced
a new text which satisfied all members of the Commis-
sion. He was prepared to accept that text, subject to
the amendment proposed by Mr. Rosenne, which be
fully endorsed.
62. The CHAIRMAN, speaking as a member of the
Commission, said he agreed that it might be useful to
mention other permanent missions in paragraph 1. It
might be as well to specify, however, that what was
meant was permanent missions to other international
organizations.
63. With regard to possible abuses and the protec-
tion of the host State against them, under article 44
(A/CN.4/218/Add.l) it was the duty of members of
a permanent mission to respect the laws and regula-
tions of the host State, which meant that they must
not take advantage of the privileges and immunities
conferred upon them by the articles to contravene
those laws and regulations. That gave the host State
sufficient protection, at least in law. The Commission
might bear Mr. Ramangasoavina's suggestion in mind,
however, when it came to consider article 44.
64. Mr. USTOR, referring to Mr. Rosenne's amend-
ment, said that the question arose what precisely
was meant by the words "other permanent missions".
Such missions might conceivably be not only perma-
nent missions to international organizations, but also
any other permanent missions of the sending State. In
the interests of clarity, therefore, he suggested that the
beginning of the second sentence of paragraph 1 be
amended to read: "In communicating with the Govern-
ment of the sending State, its diplomatic missions, its
other permanent missions, its consular posts and its
special missions, wherever situated . . .".
65. Mr. ROSENNE said that he could accept that
amendment.
66. The CHAIRMAN, speaking as a member of the
Commission, said he wondered whether the expression
"permanent mission" without further qualification
might not denote something other than a permanent
mission to an international organization and whether
it would not therefore be preferable to insert the qua-
lification he had proposed.

67. Mr. ROSENNE said perhaps the Chairman had
overlooked article 1 (d),13 which stated that a perma-
nent mission was "a mission of representative and per-
manent character sent by a State member of an interna-
tional organization to the Organization". That was
obviously the meaning to be given to the expression in
paragraph 1.

68. Mr. ELIAS, supported by Mr. TSURUOKA,
proposed that Mr. Rosenne's amendment be adopted,
subject to the deletion of the word "other" in the
expression "other permanent missions".
69. Mr. ROSENNE and Mr. USTOR said that they
could accept that further amendment.
70. The CHAIRMAN suggested that, if there were
no objection, the Commission adopt article 28, with
the insertion in paragraph 1 of the words "its perma-
nent missions" after the words "its diplomatic mis-
sions ".

Article 28, thus amended, was adopted.

The meeting rose at 12.50 p.m.
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chapter II, section E.

Relations between States and international
organizations

(A/CN.4/218 and Add.l)

[Item 1 of the agenda]
(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE (continued)

ARTICLE 29 (Personal inviolability)1

1. The CHAIRMAN, in the temporary absence of
the Chairman of the Drafting Committee, invited
Mr. Ustor to introduce the Drafting Committee's text
for article 29.
2. Mr. USTOR said that the Drafting Committee pro-
posed the following text:

Article 29

Personal inviolability

The persons of the permanent representative and of the
members of the diplomatic staff of the permanent mission
shall be inviolable. They shall not be liable to any form of
arrest or detention. The host State shall treat them with due
respect and shall take all appropriate steps to prevent any
attack on their persons, freedom or dignity.

1 For previous discussion, see 995th meeting, para. 41.
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3. That text followed the lines of the corresponding
provisions of the Vienna Convention on Diplomatic
Relations 2 and the draft on special missions.3

Article 29 was adopted without comment.

ARTICLE 30 (Inviolability of residence and property)4

4. The CHAIRMAN invited Mr. Ustor to introduce
the Drafting Committee's text for article 30.
5. Mr. USTOR said that the Drafting Committee
proposed the following text:

Article 30

Inviolability of residence and property

1. The private residence of the permanent representative
and of the members of the diplomatic staff of the permanent
mission shall enjoy the same inviolability and protection as
the premises of the permanent mission.

2. Their papers, correspondence and, except as provided in
paragraph 3 of article 31, their property, shall likewise enjoy
inviolability.

6. Mr. ROSENNE said that there was a certain
linkage between paragraph 2 of article 30 and para-
graph 3 of article 24; he suggested, therefore, that
when the Drafting Committee considered the observa-
tion he had made regarding the property of the per-
manent mission in connexion with article 24,5 it should
be free to propose a modification of article 30 if
necessary.

Subject to possible modification as suggested by
Mr. Rosenne, article 30 was adopted.

ARTICLE 31 (Immunity from jurisdiction)6

7. The CHAIRMAN invited Mr. Ustor to introduce
the Drafting Committee's text for article 31.
8. Mr. USTOR said that the Drafting Committee
proposed the following text:

Article 31

Immunity from jurisdiction

1. The permanent representative and the members of the
diplomatic staff of the permanent mission shall enjoy immunity
from the criminal jurisdiction of the host State. They shall
also enjoy immunity from its civil and administrative jurisdic-
tion, except in the case of:

(a) A real action relating to private immovable property
situated in the territory of the host State unless the person in
question holds it on behalf of the sending State for the purposes
of the permanent mission;

(Z») An action relating to succession in which the person in
question is involved as executor, administrator, heir or legatee
as a private person and not on behalf of the sending State;

2 United Nations, Treaty Series, vol. 500, p. 110, article 29.
3 See Official Records of the General Assembly, Twenty-

third Session, Annexes, Agenda item 85, document A/7375,
annex I, article 29.

4 For previous discussion, see 995th meeting, para. 44.
5 See 1015th meeting, para. 50.
6 For previous discussion, see 995th meeting, para. 48.

(c) An action relating to any professional or commercial
activity exercised by the person in question in the host State
outside his official functions;

[(d) An action for damages arising out of an accident caused
by a vehicle used outside the official functions of the person in
question.]

2. The permanent representative and the members of the
diplomatic staff of the permanent mission are not obliged to
give evidence as witnesses.

3. No measures of execution may be taken in respect of
a permanent representative or a member of the diplomatic
staff of the permanent mission except in cases coming under
sub-paragraphs (a), (b) [and] (c) [and (d)] of paragraph 1 of
this article, and provided that the measures concerned can be
taken without infringing the inviolability of his person or of
his residence.

4. The immunity of a permanent representative or a member
of the diplomatic staff of the permanent mission from the juris-
diction of the host State does not exempt him from the jurisdic-
tion of the sending State.

9. The word "they" in sub-paragraph 1 (a) of the
Special Rapporteur's draft (A/CN.4/218) had been
replaced by the words "the person in question" for the
sake of greater clarity; the latter expression had also
been used in sub-paragraphs (b) and (c).
10. One member of the Drafting Committee had pro-
posed the inclusion of paragraph 1 (d), enclosed in
square brackets, which reproduced the text of arti-
cle 31, paragraph 2 (d) of the draft on special missions.
The Commission would have to decide whether it
wished to approve that particular exception.
11. Mr. RUDA said he could not agree to the inclu-
sion of paragraph 1 (d), since in his opinion article 31
should be based on article 31 of the Vienna Conven-
tion on Diplomatic Relations rather than on article 31
of the draft on special missions. Actions for damages
could arise out of many other accidents than those
caused by vehicles, and it would not be appropriate
for the Commission to single out one special case.
12. Mr. ROSENNE said that the problem which
paragraph 1 (d) attempted to solve was a very impor-
tant one, but it would have to be approached with
caution, since in some States, a civil action for damages
arising out of a motor vehicle accident could be joined
with a criminal or quasi-criminal charge. While reserv-
ing his own position on the matter, therefore, he pro-
posed that the Commission approve paragraph 1 (d)
on first reading, with a view to obtaining the views
of Governments.

13. Mr. RAMANGASOAVINA said that the pro-
posed sub-paragraph (d) would be a useful addition to
paragraph 1. The public must be protected against
loss or damage caused by traffic accidents. Admittedly,
the result would be that members of permanent mis-
sions would be treated differently from members of
diplomatic missions; but on the other hand, the Vienna
Convention on Consular Relations 7 and the draft on
special missions both contained a similar provision.
He had already drawn attention at an earlier meeting

7 United Nations, Treaty Series, vol. 596, p. 298, article 43.
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to some of the disadvantages of omitting a provision
of that kind.8

14. However, since the members of a permanent
mission must be expressly protected against criminal
actions, he was in favour of specifying that sub-para-
graph id) referred to civil actions.
15. Mr. CASTRJiN said he was not in favour of a
provision which modelled the legal status of perma-
nent missions on that of special missions and consular
posts, when they ought rather to be assimilated to
diplomatic missions. Sub-paragraph id) should therefore
be deleted.
16. In any case there was no need to specify that
the sub-paragraph related to civil actions, since full
immunity from criminal jurisdiction was already pro-
vided by the first sentence of paragraph 1, and the list
of exceptions related to civil actions exclusively.

17. Mr. ALB6NICO said that he had two objections
to article 31 as proposed by the Drafting Committee.
First, paragraph 1 provided that the permanent repre-
sentative and the members of the diplomatic staff of
the permanent mission should enjoy immunity from
the civil and administrative jurisdiction of the host
State, but it made no mention of the host State's juris-
diction over commercial and trade matters, which in
many States were of equal importance.
18. Secondly, if sub-paragraph (d) of paragraph 1
were adopted, it would jeopardize the whole system of
immunities embodied in the Vienna diplomatic and
consular Conventions. He therefore proposed that
sub-paragraph (d) be deleted.
19. Mr. NAGENDRA SINGH said that, as a matter
of sheer legal logic, he agreed with Mr. Ruda that
article 31 should be based on article 31 of the Vienna
Convention on Diplomatic Relations.
20. On the other hand, he agreed with Mr. Raman-
gasoavina that it was necessary to protect the common
man of the host State against damage arising out of
traffic accidents. He was inclined, therefore, to accept
Mr. Rosenne's proposal that the Commission, instead
of deleting paragraph 1 (d) at the present stage, should
approve it on first reading, with a view to obtaining
the views of Governments.
21. He hoped Mr. Ustor would provide some clarifi-
cation regarding the precise scope of criminal and civil
jurisdiction.

22. Mr. USTOR said that the basic idea of article 31
was that the head and members of a permanent mis-
sion to an international organization should, as far as
possible, be placed on the same footing as the head
and members of a permanent diplomatic mission. In his
opinion, therefore, it would be dangerous to introduce
the notion, expressed in paragraph 1 id), that a mem-
ber of a permanent mission to an international organi-
zation could be liable for damages arising out of an
accident caused by a vehicle "used outside the official
functions of the person in question". The immunity of
diplomats from both criminal and civil jurisdiction,

See 995th meeting, paras. 60 and 61.

as established in the Vienna Convention on Diplo-
matic Relations, was complete. It was true that there
had been a trend at the beginning of the present cen-
tury towards making a distinction between the official
and unofficial acts of diplomats, particularly in the
Italian courts, but as a result of protests by the diplo-
matic corps, it was now generally accepted that immu-
nity applied to acts performed by diplomats both
within and outside their official functions.
23. With regard to the question of protecting the
interests of the people of the host State, he believed
that adequate protection was provided by the laws on
compulsory third-party insurance which were already
in force in most States and which diplomats also were
obliged to respect.
24. In reply to Mr. Nagendra Singh's question con-
cerning the distinction between criminal and civil
jurisdiction, he would say that that distinction was
generally clear, but that certain difficulties might arise
in connexion with administrative jurisdiction, which in
some countries, including his own, might permit the
imposition of fines for minor violations of traffic regu-
lations.
25. Mr. ELIAS said that Mr. Albonico's suggestion
regarding the inclusion of a third category of jurisdic-
tion in paragraph 1, namely, commercial and trade
jurisdiction, would only complicate the text and make
it too unwieldy. He was, therefore, in favour of
retaining the first part of paragraph 1 as it stood.
26. With respect to sub-paragraph id), he agreed
with Mr. Ustor that it was undesirable, because it
introduced the idea of a distinction between the offi-
cial and the unofficial functions of the permanent mis-
sion. Such a distinction was already hard enough to
make in ordinary commercial law and would be even
more difficult to make in diplomatic law.
27. He could not agree with Mr. Rosenne's proposal
that the Commission should adopt sub-paragraph id)
on first reading in order to obtain the views of Govern-
ments, since it would not be right for the Commission
to circulate a text about which it was not absolutely
sure.
28. Mr. TSURUOKA said everyone agreed that vic-
tims of accidents should not be left helpless; there
was no question about that. On the other hand, the
immunity from jurisdiction should be as full as possible.
The problem was to reconcile those two requirements.
In his opinion, a provision such as that added in sub-
paragraph id) would do so, but the wording was
perhaps not entirely satisfactory. The Commission
should remember that the number and speed of vehicles
was constantly growing, with a corresponding increase
in the risk of accidents.
29. Perhaps a passage could be included in the com-
mentary on article 44, on the obligation to respect the
laws and regulations of the host State (A/CN.4/218/
Add.l), to the effect that the host State might require
all members of permanent missions to take out insu-
rance against third-party risks.
30. Mr. KEARNEY said that he favoured the inclu-
sion of paragraph 1 id). It had been argued that that
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sub-paragraph would tend to place members of a per-
manent mission to an international organization in a
less advantageous position than members of a per-
manent diplomatic mission, but he could see no
substance in that approach. Recent discussions in
connexion with the Vienna diplomatic and consular
Conventions and the draft articles on special missions
had shown that Governments were deeply concerned
about the problem of road traffic accidents and that
there was a growing feeling that the immunities of
diplomats should be curtailed when the individual con-
cerned was not acting in his official capacity. It would
be short-sighted to evade such an obvious problem on
the pretext that a corresponding clause had not been
included in the Vienna Convention on Diplomatic
Relations.
31. It has also been argued that it was difficult to
distinguish between the official and unofficial functions
of a permanent mission. Such distinctions, however,
frequently arose in municipal law. For example, in
connexion with the law of agency, the law of master
and servant, and such like, a considerable body of pre-
cedents already existed and it should not be difficult
to adapt them to the present case.
32. A number of special problems did arise in con-
nexion with compulsory third party liability insurance,
particularly in his own country and other States with
a federal form of government, where the insurance
requirements might vary considerably from one state
to another. It must also be borne in mind that quite
often the amount of compulsory insurance was not
sufficient to compensate an injured party to the full
extent of his injuries and that in such cases the unin-
sured portion of damages had to be collected by a
court judgement against the individual responsible for
them. That was particularly true today, when the
negligence of a single individual on a crowded highway
might result in injuries to several road users.
33. With regard to Mr. Tsuruoka's suggestion that
the Commission should include some clause on the
question of insurance—a suggestion which had also
been made in the Drafting Committee by Mr. Ago—he
feared that a rather complicated separate article would
be needed to ensure that innocent persons were really
protected in cases where the individual responsible
for their injuries had not taken out the necessary insu-
rance policy.
34. Mr. EUSTATHIADES said he agreed with
Mr. Tsuruoka that some means should be found to
reconcile the protection of the privileges and immu-
nities enjoyed by the agents of a sending State with
the protection of individuals. Accidents were so fre-
quent that the matter required special regulation. It
had already been provided for in the Vienna Conven-
tion on Consular Relations, in article 31 of the draft
on special missions and in the special clauses in the
Council of Europe's draft on State immunity. To the
considerations put forward by Mr. Tsuruoka he would
add the need to protect the agents of a sending State
from the hostility of public opinion. The fact that the
Vienna Convention on Diplomatic Relations did not
contain any parallel provision was no hindrance.

35. The main difficulty was how to distinguish clearly
between official functions and private activities. That
was why any proposal based on that distinction
aroused opposition. He himself would be in favour of
keeping paragraph 1 (d), if only to learn the views of
Governments, but most members of the Commission
did not seem to agree. If that sub-paragraph were
deleted, the only other possible solution would be a
provision on compulsory insurance, but he was not
sure that the proper place for a provision of that kind
was in article 44, on the obligation of permanent
missions to respect the laws and regulations of the host
State. It would be better to introduce it into article 31
and to ask the Special Rapporteur to emphasize the
importance of the matter in the commentary by saying
that the Commission had wished to draw the atten-
tion of Governments to the need to make insurance
compulsory and even to the possibility of a special
agreement requiring them to do so. If a mention in
the commentary was not enough, a special request to
Governments to consider such an agreement should be
prepared.
36. If the Commission decided to retain sub-para-
graph (d) and if it thought that the drafting should be
reviewed more closely, it might follow Mr. Rosenne's
suggestion. He certainly agreed with Mr. Castren that
the present text made it quite clear that immunity from
criminal jurisdiction was complete. If some members
still thought the text was ambiguous, however, it
might perhaps be sufficient to make the second sen-
tence of paragraph 1 into a separate paragraph.
37. With regard to Mr. Albonico's observation, it
might be stated in the commentary that civil jurisdic-
tion was to be understood in the broad sense, as
including commercial jurisdiction.

38. Mr. BARTOS said that the question of territorial
jurisdiction over actions for damages arising out of
traffic accidents had been raised at the first Vienna
Conference by the Netherlands delegation9 and had
been discussed at length on several occasions since. From
what he had been able to learn, insurance for damage
caused by motor vehicles was always more expensive
for diplomats than for ordinary citizens and in some
countries insurance companies would not insure a
diplomatic agent unless he first waived his immunity
from territorial jurisdiction.
39. Compulsory insurance of motor vehicles already
existed in many countries, but it did not apply ipso
jure to diplomatic vehicles, because of the immunity
from jurisdiction. If the Commission wished insurance
to be made effectively compulsory also for members of
permanent missions to international organizations, he
thought it would have to include an express provision
in the draft for the future convention. A provision of
that kind already existed in a similar Convention
binding the countries of the Council of Europe,10 which
made it mandatory to insure all vehicles in the country
in which they were registered and contained a clause

9 See United Nations Conference on Diplomatic Intercourse
and Immunities, 1961, Official Records, vol. I, pp. 166 and 170.

10 European Treaty Series, No. 29, Strasbourg, 1969.
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making all disputes relating to traffic accidents subject
to the territorial jurisdiction, even when diplomats were
concerned.
40. In view of the present trend, he was in favour
of an express rule in the text rather than a mere
recommendation. The provision proposed by the
Drafting Committee was not adequate; it was too diffi-
cult in practice to make a clear distinction between
the use of vehicles for official functions and for pri-
vate activities. The question deserved closer study and
should be dealt with in a separate article.
41. For the moment, however, the Commission had
only to decide the general question whether it should
recognize that diplomatic agents enjoyed immunity
from jurisdiction in that special field too, or whether
it should not. If the Commission decided to recognize
such immunity, it would have to find a more precise
form of words that would leave no doubt about the
scope of the immunity, and it should therefore avoid
such ambiguous expressions as "official functions".
42. Perhaps Mr. Tammes would explain the precise
meaning of the Netherlands proposal, which had been
discussed on many occasions in the United Nations
General Assembly and at international conferences.

43. Mr. IGNACIO-PINTO said that paragraph 1 (d)
should be retained, because it was especially impor-
tant to protect the citizens of the country in which
diplomatic agents had to perform their functions. It
was to be regretted that the Vienna Convention on
Diplomatic Relations contained no such provision, but
the Commission now had an opportunity to improve
on what had been done in 1961.
44. With regard to the drafting, it would be better
not to mention "official functions", because of the
inevitable difficulties that expression would lead to in
practice. Nevertheless, he agreed with some other mem-
bers of the Commission that the text could be sub-
mitted to Governments as it stood in order to test their
reactions, with a view to subsequently proposing a
separate agreement on rules for compulsory insurance.
Merely to mention that possibility in the commentary
would not be enough; the Commission should submit
a definite proposal to Governments that they consider
drawing up a separate agreement on the subject.

45. Mr. ROSENNE said he was very concerned over
the problem of traffic accidents, which was one of
exceptional delicacy. It was the duty of the Commis-
sion to strike a balance between the conflicting interests
involved—a point to which Mr. Tsuruoka had drawn
attention. Before it could reach a decision, however,
the Commission would need much more information,
particularly on insurance law and practice. It was not
a subject on which the Secretariat could be expected
to produce a paper; members would have to conduct
some private research themselves.
46. There was a strong feeling that there had been
a serious gap in the Commission's 1959 draft on
diplomatic intercourse and immunities and that it had
not been filled in the 1961 Vienna Convention on
Diplomatic Relations. At the 1961 Vienna Conference,
the delegation of Israel had sponsored a draft on

"Consideration of Civil Claims" which had been
adopted as resolution II of the Conference—" the reso-
lution to which the Special Rapporteur had referred
both at an earlier meeting and in paragraph 1 of his
commentary on article 33, on consideration of civil
claims (A/CN.4/218). The problem had become much
more serious since 1961, and in most cities, the volume
of traffic and the number of accidents were continually
increasing.
47. He had not been at all convinced by the argu-
ment that the proposed paragraph 1 (d) introduced the
functional concept, which was claimed to be destruc-
tive of the principle of immunity. That concept
appeared in several other places in the draft.
48. A much more important point was what action
governments would have to take to deal with the grave
problem of traffic accidents involving diplomatic agents.
Reference had been made during the discussion to the
question of insurance and to the system of compulsory
insurance. From his experience of handling claims for
damages arising out of traffic accidents, he could say
that the main difficulty was that insurance companies
usually required proof of liability before paying any
damages. In normal circumstances, proof of liability
was provided by the judgement of a competent court;
but the existence of diplomatic immunity prevented
the insurance system from operating in the normal way.
Compulsory insurance could not settle that problem,
which was the crucial one.
49. Another serious difficulty was that of deter-
mining the proper defendant or respondent in a claim.
There were several systems: in some countries, it was
the motorist alone; in others it was the individual or
individuals jointly or singly responsible for the tort; in
yet others, action could be taken against the motorist
jointly with the insurance company; lastly, in some
legal systems, action could be taken against the insu-
rance company alone.
50. The problem was further complicated by the
trend, apparent in some countries, towards bringing
insurance for road accidents within the scope of the
State insurance system, because of the widespread
character of the risks. Nevertheless, even under that
system, some judicial determination of the party liable
could be required. Moreover, that kind of insurance
did not always cover the whole of the damage, which
could be very considerable in the case of multiple
accidents; and where additional coverage was made
available in the form of private insurance, the problem
posed by immunity would continue to arise.
5L All things considered, he still thought it was
important to include a text on the lines of para-
graph 1 (d) in order to put the issue squarely before
Governments. In the light of government comments
on that sub-paragraph and of the research to be made
by members of the Commission, it would be possible
to take a decision on second reading. He recognized,
however, that members were divided on the question,
and if the majority ultimately decided against retaining

11 See United Nations Conference on Diplomatic Intercourse
and Immunities, 1961, Official Records, vol. II, p. 90.
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paragraph 1 (d) he would urge that the Commission
follow its normal practice of including in the commen-
tary an adequate summary of the present discussion of
the text proposed by the Drafting Committee.

52. Mr. ELIAS said that while he agreed with
Mr. Kearney on the problem of enforcing the system
of compulsory insurance, he did not think an analogy
could be drawn between sub-paragraphs (c) and (d)
of paragraph 1. Sub-paragraph (c) dealt with the well-
known distinction in international law between the acts
performed by a diplomatic agent in the exercise of his
normal functions and those performed by a diplo-
matic agent while engaged in trade or in a private
professional activity. In sub-paragraph (d), on the other
hand, it was proposed to draw a distinction between
driving a vehicle in the course of official functions and
driving outside those functions. It would be extremely
difficult to determine, for example, whether driving by
a diplomatic agent to visit a colleague should be con-
sidered as part of his official functions. For those
reasons, he still believed that the best course was to drop
sub-paragraph id) altogether.

53. Mr. RAMANGASOAVINA said the Commission
must find a middle course between two imperative
needs: to ensure that the provisions it adopted did not
indirectly permit abuse of privileges and immunities to
go unpunished, and to ensure that the victims of acci-
dents were protected. An attempt had been made in
paragraph 1 (d), as in the preceding articles, to strike
a balance by distinguishing between official functions
and non-official activities.
54. The compulsory insurance solution would cause
serious problems, for in many countries, including
Switzerland, insurance companies paid claims only on
the strength of a judgement by a competent court. To
obtain a judgement when a diplomat was involved,
either he had to be asked to waive his immunity, which
he was not always willing to do, or the sending State
had to be asked to withdraw his immunity, which it
was not always willing to do either, or proceedings had
to be instituted in the sending State, making use of the
exequatur which was a very complicated procedure.
Moreover, the competence of the court of the sending
State might be contested by virtue of the rule locus
regit actum. Public opinion was against immunity
from jurisdiction because so many victims of accidents
received no compensation.
55. He was therefore in favour of retaining para-
graph 1 id) provisionally to see how Governments
reacted. A provision of that kind was already to be
found in the draft on special missions and in the
Vienna Convention on Consular Relations and its
absence from the Vienna Convention on Diplomatic
Relations was regrettable.

56. Mr. CASTANEDA (Chairman of the Drafting
Committee) said he was in favour of retaining para-
graph 1 (d) for the reasons given by several members
of the Commission.

The meeting rose at 1.5 p.m.

1019th MEETING

Friday, 11 July 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Elias, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Kearney, Mr. Nagendra Singh, Mr. Raman-
gasoavina, Mr. Rosenne, Mr. Ruda, Mr. Tammes,
Mr. Tsuruoka, Mr. Ustor.

Relations between States and international
organizations

(A/CN.4/218 and Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE (continued)

ARTICLE 31 (Immunity from jurisdiction) (continued) *

1. The CHAIRMAN invited the Commission to con-
tinue consideration of article 31 as proposed by the
Drafting Committee.
2. Mr. USTOR said that article 31 represented the
condification of existing law, in that it provided for
complete immunity from criminal and civil jurisdiction.
3. Article 33 (A/CN.4/218), however, added a very
important safeguard, for under its provisions, States
would undertake to waive immunity in respect of civil
claims in the host State "when this can be done without
impeding the performance of the functions of the
permanent mission". Furthermore, the host State could
always impose the requirement of compulsory insurance
and the persons enjoying privileges and immunities
would have to comply with that requirement by virtue
of article 44 (A/CN.4/218/Add.l), which obliged them
to respect the laws and regulations of the host State.
Those two articles together afforded sufficient protection
to the private interests at stake, especially as many
countries had a complete social security system which
was available to the victims of traffic accidents.
4. It had been asserted that insurance companies might
be unwilling to pay compensation to the victim of a
traffic accident in the absence of judicial recognition of
liability. In those countries where insurance was not in
the hands of private enterprise, State-controlled insu-
rance institutions performed a social function and took
the necessary steps to ascertain whether a claim was
well-founded. The supporters of paragraph 1 id) of
article 31 pursued the commendable aim of providing
a solution to the problem which might arise in countries
where private insurance companies did not perform that
function.

1 See previous meeting, para. 8.
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5. Paragraph 1 (d), however, hardly provided a satis-
factory solution of the problem and he would continue
to oppose it for three reasons. First, it would be a serious
departure from the principle of immunity, which was an
important principle of international law, based on the
sovereign equality of States and on the rule that muni-
cipal courts had no jurisdiction over a foreign State.
It would be a very grave step to give up any part of
the principle of immunity, which was an important
element in the maintenance of good relations between
States and was essential to the efficient performance of
the functions of permanent missions. The sacrifice of
such a principle would far outweigh any advantages
that might be claimed for the proposed provision.
6. Secondly, an obvious weakness of paragraph 1 (d)
was the qualification that the accident must have been
caused by a vehicle "used outside the official functions
of the person in question", a distinction virtually impos-
sible to apply. Moreover, the gravity of an accident
did not depend on the purpose for which the vehicle
was being used.
7. Thirdly, a provision such as paragraph 1 (d) pro-
vided no guarantee that a court decision in favour of
the victim of an accident would in fact be executed;
the person enjoying immunity could be transferred to
his own country.
8. The proposed provision in fact did no more than
pay lip-service to the interests of victims of accidents,
while inflicting great damage on the paramount interests
of international relations. It would provide no real
solution of the problem under discussion; that solution
should be sought in other directions, such as co-
operation on an international basis between the insurance
companies and the social security institutions of the
various countries.
9. Mr. ROSENNE said he maintained the view he
had expressed at the previous meeting. He had since
obtained, through the courtesy of the United Nations
Office at Geneva, a copy of a publication by the Swiss
Federal Political Department which showed that in
1963, international officials and members of permanent
missions had been involved in 67 accidents out of a
total of 9,370 in the Canton of Geneva, and in 1964
in 70 accidents out of 9,270. While one vehicle out of
every nine in Geneva was involved in an accident each
year, the proportion for vehicles belonging to inter-
national officials and members of permanent missions
was only one in thirty. The relevant passage of that
official publication concluded with the following words:
"While this difference is largely attributable to the
inclusion of motorcycles and motorised bicycles in the
statistics, the fact remains that these figures clearly
refute the opinion widely held in some quarters that
diplomats are dangerous drivers".2

10. Mr. BARTOS said that under Yugoslav law, there
were two kinds of insurance: social insurance and private
insurance. Under the social insurance system the
insured enjoyed complete autonomy: they were entitled

to a share of the profits, in the form of improved benefits,
but they also had to make good any deficit. Conse-
quently, the social insurance system could not be
required to insure anyone and everyone. The private
insurance institutions enjoyed a similar autonomy; so
much so that they had successfully contested, before the
Federal Constitutional Court, a legislative decree
obliging them to insure motorists on conditions other
than those which they themselves had fixed. The result
was that some persons were unable to obtain insurance
if they wished to depart from the rules laid down by
the Union of Insurance Institutions and even lost the
right to hold a driving licence, which was conditional
on having an insurance policy. In Yugoslavia there was
thus no guarantee that a diplomat would be able to
obtain insurance.

11. Mr. ALB6NICO said he understood the reference
to "criminal jurisdiction" in paragraph 1 in a broad
sense: the immunity would cover such matters as fines
for traffic offences.
12. With regard to the meaning of the expression
"civil and administrative jurisdiction" in the same
paragraph, he had been satisfied by the explanations
given by Mr. Elias that civil jurisdiction should be taken
to cover the jurisdiction of commercial courts.
13. The provisions of sub-paragraphs (a) and (b) of
paragraph 1 embodied exceptions to immunity from
jurisdiction which had been long established in inter-
national law. He had some doubts, however, about the
provisions of sub-paragraph (c), which dealt with an
action relating to "any professional or commercial
activity" exercised in the host State. Article 45, on
professional activity (A/CN.4/218/Add.l), specified
that "The permanent representative and the members
of the diplomatic staff of the permanent mission shall
not practise for personal profit any professional or
commercial activity in the host State". It was therefore
difficult to see in what circumstances the provisions of
sub-paragraph (c) could apply.
14. With regard to sub-paragraph id), he maintained
his view that it did not provide a satisfactory balance
between the two interests involved. It should be dropped,
on the understanding that the case it contemplated would
be one of those covered by article 33; the sending State
would then be required either to waive the immunity
or to "use its best endeavours to bring about a just
settlement of the claims". The position should be made
clear in the commentary on article 33.

15. The CHAIRMAN, speaking as a member of the
Commission, said he was against retaining para-
graph 1 (d). It had been proposed that the wording
should be amended, but it reproduced article 31, para-
graph 1 (d) of the draft on special missions word for
word, and the Commission would be inconsistent if it
altered a formulation which it had itself adopted two
years before.3

16. With regard to the substance, the provision would
not help to protect citizens of the host State, owing to

2 Departement Politique Federal, Berne, Septembre 1966,
" Les organisations internationales et le Canton de Geneve :
une analyse de leur interdependance ", pp. 54 and 55.

3 See Yearbook of the International Law Commission, 1967,
vol. II, p. 362.
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the difficulty of determining, in the event of an accident,
whether the agent involved was or was not performing
official functions. A further difficulty arose from the
fact that it was not for the courts to decide that issue.
Where bilateral relations existed, it was for the host
State to decide, but the same did not apply to relations
with an international organization; the organization
alone was competent to say whether a member of a
mission accredited to it was or was not engaged in
performing his official functions.
17. It was true the Commission had already proposed
an exactly similar text in its draft on special missions,
but he very much doubted whether the Sixth Committee
would endorse it in the case of permanent missions. To
include it in the draft might mean impairing the privi-
leges and immunities not only of members of permanent
missions, but also of ordinary diplomats, whom the
general public were probably inclined to assimilate to
members of permanent missions.
18. He agreed with Mr. Ustor and Mr. Albonico that
article 33 would provide a better means of solving the
problem; the provision that if the sending State did not
waive immunity it must "use its best endeavours to
bring about a just settlement of the claims" could be
strengthened. Such a provision would make it quite
possible to secure compensation for nationals of the host
State who were victims of an accident. In Moscow,
settlements of that sort were generally reached without
difficulty between the Ministry of Foreign Affairs and
the embassy to which the diplomatic agent belonged.
19. He was therefore against retaining paragraph 1 (d)
and in favour of adding to the commentary an expla-
nation of the position regarding traffic accidents.
20. Mr. KEARNEY, referring to Mr. Albonico's
remarks on paragraph 1 (c), said that it had probably
been included by the Special Rapporteur to cover the
case in which the host State granted permission to
exercise a professional activity. Clearly, in that case
taxes would be due. Paragraph (2) of the Commission's
commentary on article 49 of the draft on special
missions 4 stated that: "Some Governments proposed the
addition of a clause providing that the receiving State
may permit persons referred to in article 49 of the draft
to practise a professional or commercial activity on its
territory. The Commission took the view that the right
of the receiving State to grant such permission is self-
evident. "
21. With regard to paragraph 1 id), he believed that
its wording was capable of improvement, but he agreed
with the Chairman that, since it had been accepted for
special missions, it was undesirable to alter it at the
present stage. He would urge that the provision be
retained, with a view to obtaining comments by Govern-
ments to show whether they approved of its inclusion
or not.
22. He had been struck by the Chairman's remarks
regarding the ease with which claims arising out of
traffic accidents involving diplomats were settled in
Moscow. Those remarks well illustrated the difference

between diplomats covered by the 1961 Vienna Conven-
tion on Diplomatic Relations 5 and members of per-
manent missions who would be covered by the present
draft. In the case of diplomats, the problem was a
bilateral one and the receiving State could always declare
a diplomat persona non grata if the ambassador of his
country failed to co-operate in reaching a satisfactory
settlement. The host State of an international organi-
zation had no such remedy at hand and was therefore
unable to obtain such results.
23. It had been suggested that article 33, on consi-
deration of civil claims, would provide a solution of the
problem with which paragraph 1 id) of article 31 was
intended to deal. For article 33 to do that, however,
its provisions would have to be amended. They were at
present worded merely as an expression of hope and
they would need to be put in the form of a binding
commitment for the sending State. The concluding
words "shall use its best endeavours to bring about. . .."
would have to read "shall bring about a just settlement
of the claims".
24. The CHAIRMAN asked whether members agreed
with Mr. Eustathiades that the term "civil jurisdiction"
also covered commercial jurisdiction, and that a state-
ment to that effect should be included in the
commentary.6

25. Mr. BARTOS said that once the commentary had
gone the text would not be explicit enough. In some
countries the two jurisdictions differed completely in
regard to the value of preparatory work.

26. Mr. CASTREN said it was true that the com-
mentary would go, but the preparatory work could
always be consulted in case of doubt.
27. Despite the arguments put forward by the suppor-
ters of paragraph 1 (d), he thought it would be better
not to keep it, but simply to draw the attention of
Governments, in the commentary, to the fact that the
provision had given rise to a long discussion and that
opinion had been very much divided.
28. He agreed with Mr. Kearney that it was desirable
to strengthen the wording of article 33.
29. Mr. ELIAS said he noted that Mr. Albonico had
been satisfied with his explanation that the term "civil
jurisdiction" also covered commercial jurisdiction.
30. It remained for the Commission to decide whether
it wished to retain paragraph 1 (d). A decision should
be taken one way or the other, in order to direct the
Drafting Committee. His own view was that the sub-
paragraph should be dropped. The references that had
been made to article 33 were very pertinent. If that
article were amended as suggested by Mr. Kearney, it
would be very surprising if paragraph 1 id) of article 31
were retained also.

31. Mr. CASTANEDA (Chairman of the Drafting
Committee) said it was clear that opinions were very
divided. As the Commission usually preferred a unani-
mous decision to a vote and as, in the present instance,

4 Ibid., p. 367.

5 United Nations, Treaty Series, vol. 500, p. 96.
8 See previous meeting, para. 6.



1019th meeting —11 July 1969 145

it did not have to decide on a final form of words, but
simply to draw the attention of Governments to a
question and submit a text for their consideration, the
best course might perhaps be to keep sub-paragraph (d)
of paragraph 1 in brackets in order to show plainly

% where it would be placed and how it would be worded,
and then to explain the reasons for it in the commentary,
where Governments could be asked whether they wished
it to be retained or not.

32. Mr. BARTOS said he supported Mr. Castaneda's
proposal, on the understanding that the Governments
would be clearly asked in the commentary to state
whether they considered that the notion of civil juris-
diction included commercial jurisdiction. The Special
Rapporteur should also be asked to point out to Govern-
ments that special commercial jurisdiction had not been
mentioned either in the earlier Conventions or in the
present draft, because the Commission had taken the
view that it was covered by civil jurisdiction. Incidentally,
that was a further argument against adding a reference
to separate commercial jurisdiction at the present stage,
since it might give the impression that such jurisdiction
was excluded from the earlier Conventions.

33. Mr. RAMANGASOAVINA said that adminis-
trative jurisdiction had been expressly mentioned because
in some countries there was recourse to a special juris-
diction when the government was a party to a suit.
Civil jurisdiction was a very general notion and if the
Commission wished to specify everything it covered, it
would not be enough to add a reference to commercial
jurisdiction. The various courts which came under civil
jurisdiction, such as commercial courts, social courts
and labour courts, were more in the nature of a specia-
lization of competence. As a general rule, the term
"civil jurisdiction" was used in contradistinction to
criminal jurisdiction.
34. Mr. ROSENNE said he agreed with the inter-
pretation of the words "civil and administrative juris-
diction" given by the previous speaker.
35. With regard to paragraph 1 id), he agreed that it
would be unfortunate and unnecessary to divide the
Commission by a vote at the present stage and he
supported Mr. Castaneda's suggestion that the provision
be left in brackets with an appropriate explanation in
the commentary.
36. Mr. RUDA shared the view that it was desirable
to draw the attention of Governments to the serious
problem that the Commission had been discussing. That
aim could be achieved either by the method suggested
by Mr. Castafieda, or by putting the text of the pro-
posed sub-paragraph (d) in the commentary, with the
explanation that opinion in the Commission had been
divided on the subject. To retain the provision in
brackets in the article itself might give the impression
that the Commission was inclined to favour its inclusion.
37. If the majority preferred the method suggested
by Mr. Castafieda, however, he would not oppose it,
provided it was made clear in the commentary that the
Commission had not taken any decision in the matter.
But whatever comments might be made by Governments,
the Commission would remain free to take whatever

decision it wished. The fact that the majority of
comments were for or against a provision was not
binding upon the Commission.

38. Mr. BARTOS said that formerly codes had made
a general distinction only between civil procedure and
criminal procedure, but for the past twenty years or so
there had been a growing tendency to draw a finer
distinction between courts according to their competence.
In Switzerland, for instance, there was even a special
court of final appeal for insurance cases, which was
distinct from the federal court of final appeal. Other
countries had set up special courts for commercial cases
and even for housing cases. It was obviously impossible
to make provision for all those details in the draft
articles. It would be enough to specify in the commentary
that the term "civil jurisdiction" was to be understood
in the old private law sense, and that the distinction
intended was between two broad classes of action, not
between two kinds of court. The Special Rapporteur
should be instructed to include that idea in the
commentary.

39. Mr. ALB6NICO said he noted that the Com-
mission agreed that the expression "civil jurisdiction"
should be interpreted broadly as covering the juris-
diction of, for example, commercial courts, insurance
courts and labour courts. There was therefore no need
to change the wording of article 31 on that point, it
being understood that an explanation would be given in
the commentary.
40. With regard to paragraph 1 (c), he was satisfied
with the explanation given by Mr. Kearney, but would
like to have it reproduced in the commentary to make
it clear that the provision was intended to cover cases in
which the host State granted permission for the exercise
of a professional or commercial activity.
41. With regard to paragraph 1 (d), it had been gene-
rally agreed that the commentary should state that
opinion in the Commission had been divided; some
members wished to retain the paragraph, while others,
like himself, would prefer to see it dropped, provided
that it was made clear in the commentary on article 33,
that that article covered the case.

42. The CHAIRMAN said it was agreed that the
Special Rapporteur would explain in the commentary
the difference between the jurisdictions referred to in
the draft articles.
43. No drafting change to paragraph 1 id) had been
proposed, so he concluded that the Commission wished
to retain it in the form proposed by the Drafting
Committee.
44. In the light of the discussion, he suggested that
sub-paragraph (d) be kept in brackets and that, in the
commentary, the Special Rapporteur should draw the
attention of Governments to the factthat the Commission
had discussed that provision at length, but had been
unable to reach any decision because opinions differed
too widely.

It was so agreed.

Subject to that reservation, article 31 was adopted.
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ARTICLE 32 (Waiver of immunity)7

45. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 32.

46. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 32

Waiver of immunity

1. The immunity from jurisdiction of the permanent repre-
sentative or members of the diplomatic staff of the permanent
mission and persons enjoying immunity under article 39 may
be waived by the sending State.

2. Waiver must always be express.
3. The initiation of proceedings by the permanent represen-

tative, by a member of the diplomatic staff of the permanent
mission or by a person enjoying immunity from jurisdiction
under article 39 shall preclude him from invoking immunity
from jurisdiction in respect of any counter-claim directly
connected with the principal claim.

4. Waiver of immunity from jurisdiction in respect of civil
or administrative proceedings shall not be held to imply waiver
of immunity in respect of the execution of the judgment, for
which a separate waiver shall be necessary.

47. A number of minor drafting changes had been
made at the request of members of the Commission.
In paragraph 1 the words "permanent representatives"
and "permanent missions" had been put in the singular.
In paragraph 3 the words "of the" had been substituted
for the words "of a" before "permanent mission".
48. The Drafting Committee had examined one impor-
tant substantive matter, but that had not led to any
change in the text. At the beginning of paragraph 1 it
was stated that the sending State might waive the
immunity from jurisdiction. It had been asked whether
that immunity also applied to the obligation to give
evidence as a witness. The Drafting Committee had
thought it unnecessary to decide the point, since it was
only a technical question of procedure. The Special
Rapporteur had, however, mentioned to the Drafting
Committee that it would be well to specify in the com-
mentary on article 32 that paragraph 2 also applied to
article 31, paragraph 2, which concerned giving evi-
dence. The Drafting Committee had considered that it
would be better to expand the commentary to explain
that the immunity from jurisdiction mentioned in
article 32 applied to all the immunities listed in
article 31.

49. Several members of the Drafting Committee had
asked whether it would not be better to state that point
in the text of the article itself, but the majority had been
against doing so. In any case, the difference between
the two solutions was not very great: the legal conse-
quence of not mentioning all the immunities in detail
in article 32 could not be to exclude waiver of immu-
nities other than immunity from jurisdiction in the
strict sense.

50. The CHAIRMAN, speaking as a member of the
Commission, said that article 32 of the Vienna Conven-
tion on Diplomatic Relations 8 was worded in the same
way as article 32 of the Special Rapporteur's draft and
did not specifically mention giving evidence as a
witness. Any express statement in the present draft
might lead to article 32 of the Convention on Diplomatic
Relations being interpreted as making no provision for
the possibility of waiving immunity from giving evidence,
whereas that article had the same meaning as was given
by the Special Rapporteur to article 32 of his draft.
51. The position was perfectly clear: a State could
always waive immunity, including immunity from giving
evidence. The latter point should therefore be mentioned
only in the commentary.
52. Mr. KEARNEY said that in some legal systems
the initiation of proceedings would itself constitute a
waiver of immunity from having to testify, for example,
in pre-trial examinations. In such cases, if a plaintiff
refused to testify, the court would entertain a motion
by the defence to quash the proceedings. Legal systems
differed so widely in that respect, however, that he did
not think the Commission could deal with the matter,
either in the text of the article or in the commentary.
Unless it was prepared to carry out a far-reaching study
of the problem, the Commission should limit itself to
a very general statement in the commentary.

53. Mr. ALB6NICO noted that under paragraph 3
the initiation of proceedings by the permanent repre-
sentative precluded him from invoking "immunity from
jurisdiction in respect of any counter-claim directly
connected with the principal claim". He wondered
whether that provision referred only to immunity from
civil jurisdiction or also to immunity from criminal
jurisdiction. If, for example, a counter-claim or counter-
charge was advanced against a criminal action initiated
by the permanent representative, would he be entitled
to plead immunity from criminal jurisdiction?

54. Mr. EUSTATHIADES said that article 32 should
be read together with article 31.
55. The points raised by Mr. Kearney and Mr. Albo-
nico were extremely delicate. Even if they were eluci-
dated in the course of the discussion, the Commission
could go no further than embodying its conclusions in
the commentary, since article 32 followed the analogous
articles in the Vienna Conventions; the Chairman had
pointed out the disadvantages of using different wording.
56. The question of giving evidence was simpler. The
solution proposed by the Drafting Committee was the
wisest one. It left aside the problem of possible differ-
ences in internal law regarding the sphere of
immunity; but if immunity from giving evidence was
regarded as an integral part of immunity from juris-
diction, the Drafting Committee's formulation solved the
problem.
57. That solution had a further advantage. In some
kinds of legal proceedings, the sending State might have
something to say on the question whether a permanent
representative or member of the diplomatic staff of a

7 For previous discussion, see 996th meeting, para. 10. 8 United Nations, Treaty Series, vol. 500, p. 112.
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permanent mission could exercise his right to testify or
to refuse to testify. Before giving evidence, the repre-
sentative or member concerned might then wish to
consult his government to find out whether it authorized
him to do so or not. The solution proposed by the
Drafting Committee covered all such contingencies.
58. Mr. ROSENNE said that article 32 stated the
law concerning waiver of immunity as he understood it.
The Commission should be extremely careful not to
disturb an existing practice which had always worked
satisfactorily in many different circumstances and in
many different legal systems. In the commentary, in
particular, the Commission should avoid creating pos-
sible theoretical difficulties involving what was sometimes
called the "inter-temporal law". The Special Rappor-
teur's commentary was perfectly adequate and should be
left as it was.

59. Mr. CASTR&N said it would be better not to
change a text which was in substance the same as that
of the Vienna Convention on Diplomatic Relations. He
agreed that caution should be exercised in the
commentary.
60. The question of giving evidence should not arise,
since article 31 was entitled "Immunity from juris-
diction". Even though the title was not decisive for the
interpretation of the article, it could not fail to affect
it.
61. The counter-claims mentioned in paragraph 3
undoubtedly related to civil cases. In any event, it
would be better not to try to be more specific. The
record of the discussion should suffice.

62. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee had not
considered the question of counter-claims from the angle
suggested by Mr. Albonico.
63. Speaking as a member of the Commission, he
observed that article 32 reproduced the Vienna text.
No categorical reply could be given to the question
regarding immunity from criminal jurisdiction, for every-
thing depended on the laws and regulations of each
country. Counter-claims could be brought only in civil
suits, but under some legal systems there could be a
criminal element involved in a civil suit. That, however,
was a special question which could not be regulated in a
general text.

64. Mr. ELIAS, referring to Mr. Kearney's remarks,
said it was often very difficult to induce members of a
diplomatic mission to testify in the courts of the host
State, even when it was in their own interest to do so.
In his own country, for example, an embassy whose
premises had been burgled had been unwilling to waive
its immunity from jurisdiction to the extent of testifying
against the criminals in the local court and it had been
suggested that the court should send a commission to
the embassy to take its evidence—a procedure which
was not permitted by the local law in such matters.
65. With regard to the question raised by Mr. Albo-
nico, it seemed to him that, in Anglo-Saxon legal systems
at least, a counter-claim of the kind referred to in
paragraph 3 could be brought only in civil cases, since it

was inconceivable that the defendant in a criminal case
could file a counter-claim against the State.

66. Mr. USTOR said the Commission was in general
agreement that it would not be desirable to change the
wording of article 32, since it was based on the corres-
ponding article of the Vienna Convention on Diplomatic
Relations and any change in it might have repercussions
on the interpretation of that Convention.
67. With regard to the commentary, he thought that
the Special Rapporteur should be free to decide whether
or not he wished to include any of the suggestions made
in the Commission and in the Drafting Committee, some
of which raised certain difficulties concerning the
interpretation of the Vienna Convention.
68. As to the point raised by Mr. Elias, a waiver of
immunity from jurisdiction, including immunity from
having to testify in the courts of the host State, must
always be express. A sending State might waive such
immunity to the extent that it would permit evidence
to be given in the house or office of the permanent
mission, and the court would then have to decide
whether it would accept such a waiver.
69. On the point made by Mr. Kearney, he agreed
that the initiation of proceedings by the permanent
representative amounted to submission to the juris-
diction of the courts of the host State. It would be for
the sending State, therefore, to decide whether it wished
to permit its permanent representative to initiate pro-
ceedings, in the full knowledge that such an action
would automatically involve a waiver of immunity in
respect of any counter-claim.

70. Mr. ALB6NICO said it was clear that article 31
dealt with immunity from proceedings against the
members of a permanent mission. But it was equally
clear that as soon as a member himself initiated pro-
ceedings against a national of the host State, he was
submitting himself to the jurisdiction of its courts and
could not invoke immunity from any counter-claim.
71. Nevertheless, he still had some doubts about the
exact scope of article 32, paragraph 3, for in the Latin-
American legal system there were actions, such as those
for slander and libel, against which the only possible
defence was a counter-claim or counter-charge of a
criminal nature. In such cases he was not sure to
what extent a member of a permanent mission would
enjoy immunity.
72. Immunity from having to give evidence was
clearly established in article 31, paragraph 2, and any
waiver of that immunity under article 32 would cer-
tainly have to be express.
73. Mr. RAMANGASOAVINA said he was not in
favour of going into too much detail, since that might
alter the meaning of the text or raise fresh problems.
74. On the question of giving evidence, when the
sending State waived its representative's immunity, the
waiver also applied to the obligation to give evidence.
In any case, since the waiver was express, the sending
State could always specify its scope.
75. Paragraph 3 raised a question of procedure. The
French term "demande reconventionnetle", like the
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English "counter-claim", could only apply to a civil
suit; it was a claim similar to that of the original plaintiff
and was in some sort its counterpart.
76. In criminal procedure, on the other hand, it was
hard to see how a diplomat bringing a claim for assault
and battery, for example, could avoid the issue if his
opponent maintained that the assault had been mutual
and offered to prove it. Diplomats should be cautious
about initiating proceedings. Before waiving immunity
from jurisdiction, a sending State should therefore
consider whether the proceedings might not injure its
reputation.
77. The CHAIRMAN, speaking as a member of the
Commission, stressed that immunity from criminal
jurisdiction was an absolute rule firmly established in
international law by custom, by several centuries of
practice and by a number of conventions in force,
including the Vienna Convention on Diplomatic
Relations. That rule was reproduced in article 31,
paragraph 1 of the present draft. No other interpre-
tation was possible, even in connexion with article 32,
paragraph 3. To initiate proceedings meant to initiate
civil proceedings, and a counter-claim, likewise, could
only be a civil claim. The Commission should not depart
from the principle that immunity from criminal juris-
diction was absolute.
78. Speaking as Chairman, he noted that no member
of the Commission had proposed any amendment to
the text of article 32. He therefore suggested that the
Commission adopt the article, on the understanding
that the Special Rapporteur would reconsider the
commentary in the light of the discussion and that the
Commission would revert to the commentary in due
course.

Subject to that reservation, article 32 was adopted.

The meeting rose at 1.5 p.m.

1020th MEETING

Monday, 14 July 1969, at 3.20 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Elias, Mr. Ignacio-Pinto, Mr. Kear-
ney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor,
Mr. Yasseen.

Other business

[Item 8 of the agenda]

1. The CHAIRMAN invited Mr. Rosenne to address
the Commission on a matter coming under item 8 of
the agenda.

2. Mr. ROSENNE said that, in paragraph 69 of the
Commission's report for 1965, reference was made to
an examination which the Commission had undertaken
of certain suggestions regarding the presentation of its
records in the Yearbooks.1 He believed that all members
would recognize the very marked improvements which
had been made in the Commission's records since then
and that it would be right that the Commission's appre-
ciation of the skill and devotion shown by all those
who collaborated in producing those records—the precis-
writers, revisers, translators, editors and responsible
editor-in-chief—should be appropriately noted. The
Commission might also take the opportunity to
commend the responsible services of the Secretariat for
the excellence of the presentation of the official records
of the first session of the United Nations Conference on
the Law of Treaties 2 which, he noted, followed the
same pattern as had been evolved for the Commission's
Yearbook.
3. In paragraph 64 (a) of the Commission's report for
1965, it was implied that volume II of the Yearbook
was no less important than volume I. He mentioned
that because, although volume I was now being issued
fairly promptly, there seemed to be excessive delays in
the production of volume II. and he hoped that series
would not be allowed to fall into arrears.
4. In view of the changes which were continually
taking place in the presentation of United Nations
documents and records, it was important to remember
that the General Assembly, in its resolution 987 (X)
of 3 December 1955, had placed on the Commission
certain responsibilities regarding the editing of the
Yearbook—responsibilities which the Commission had
exercised from time to time, notably in 1956 and in
1965. It could therefore be assumed that the Secretariat
would not introduce changes in the presentation of the
material in either volume of the Yearbook without first
bringing the matter before the Commission, as had
been done in the past.
5. The CHAIRMAN said that the Commission was
satisfied with the presentation of its Yearbooks; the
editors should therefore make no changes.

Relations between States and international
organizations

(A/CN.4/218)
[Item 1 of the agenda]

(resumed from the previous meeting)

DRAFT ARTICLES PROPOSED
BY THE DRAFTING COMMITTEE (continued)

ARTICLE 33 (Settlement of civil claims)3

6. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 33.

1 See Yearbook of the International Law Commission, 1965,
vol. II, p. 195.

2 United Nations Conference on the Law of Treaties, First
Session, Official Record.

3 For previous discussion, see 996th meeting, para. 17.
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7. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 33

Settlement of civil claims

The sending State shall waive the immunity of any of the
persons mentioned in paragraph 1 of article 32 in respect of
civil claims in the host State when this can be done without
impeding the performance of the functions of the permanent
mission. If the sending State does not waive immunity, it shall
use its best endeavours to bring about a just settlement of such
claims.

8. The only changes made by the Drafting Committee
were drafting changes, but they were of some impor-
tance. The article stated two rules. The first was that
the sending State should waive the immunity referred
to in the article if it could do so without impeding
the performance of the functions of the permanent
mission. The second was that, if the sending State did
not waive immunity, it should use its best endeavours
to bring about a just settlement of claims. The Drafting
Committee had thought that each of those rules should
be stated in a separate sentence and had amended the
text accordingly.
9. The Drafting Committee had also made certain
alterations in the French version in order to bring it
closer to the English and Spanish versions: in the first
sentence, it had replaced the word "renoncera" by
"doit renoncer" which rendered the real meaning of the
sentence better, seeing that it was followed by a
condition. In the second sentence, the Committee had
replaced the word "s'efforcera" by the words "doit
faire tous ses efforts", an expression which corresponded
better to the English "shall use its best endeavours".
The Committee had also slightly amended the title of
the article.

10. Mr. NAGENDRA SINGH said he supported
article 33 as proposed by the Drafting Committee. The
article was based on article 42 of the draft on special
missions,4 but the wording had been improved; the
meaning had been made clearer by breaking up the text
into two sentences.

11. Mr. CASTRF.N said he approved of the new
wording of the text and of the title of the article.

12. The CHAIRMAN, speaking as a member of the
Commission, said it would be better to keep to the
wording of article 42 of the draft on special missions.
The new text proposed by the Drafting Committee was
perhaps an improvement, but it would be necessary to
explain in the commentary why the wording of the
corresponding article of the draft on special missions
had not been adopted.

13. Mr. ELIAS said he supported the Drafting
Committee's text, which did not depart in substance
from article 42 of the draft on special missions and was

4 See Yearbook of the International Law Commission, 1967,
vol. II, p. 365.

clearer in meaning. Since there had been no alteration
of substance, there was no need to explain in the
commentary the changes which had been made in the
wording.

14. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that article 42 of the draft on special
missions had not yet been considered and approved by
the Sixth Committee, so it had not such authority that
it must be taken as a model. The changes made by the
Drafting Committee were improvements and the text
could be adopted as proposed. Furthermore, the Sixth
Committee might usefully take the improvements into
account when it came to consider article 42 of the
draft on special missions.

15. Mr. ROSENNE said he associated himself with
the remarks made by Mr. Elias on the drafting of
article 33 and by Mr. Castaneda on the status of
article 42 of the draft on special missions.

16. The CHAIRMAN said that, if the Commission
wished to adopt article 33 in its present text, it should
perhaps, in the French version, replace the words "doit
renoncer" in the first sentence by "renonce" and the
words "doit faire tous ses efforts" in the second sentence
by "s'efforce".

17. Mr. IGNACIO-PINTO said that the Drafting
Committee had considered that the sending State, when
it found that it could not waive the immunity, was
normally bound to try to reach a just settlement of the
dispute. The use of the expression "doit faire" in the
French version strengthened that obligation.

18. Mr. YASSEEN observed that in French an obli-
gation was usually expressed in the present tense. He
saw no reason to strengthen the obligation.

19. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee had
considered several possible formulations. The present
indicative was the tense normally used in French to
express an obligation and it was so used in many other
provisions of the draft. In the present case, however,
there was no unconditional obligation, but only an
injunction which did not operate unless a certain
condition was fulfilled. The Drafting Committee had
been unanimous in that view.

20. The CHAIRMAN said he noted that the majority
of the Commission favoured the text proposed by the
Drafting Committee.

21. Mr. YASSEEN said he was not convinced by the
explanations given by the Chairman of the Drafting
Committee. It was natural that the sending State should
be obliged to seek a just settlement only in the event
of its not waiving the immunity. Moreover, the English
"shall" had always been translated into French by the
present tense.
22. The CHAIRMAN, speaking as a member of the
Commission, supported Mr. Yasseen's remarks.
23. Speaking as Chairman, he suggested that the
Commission adopt article 33.

Article 33 was adopted.
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ARTICLE 34 (Exemption from social security legis-
lation) 5

24. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 34.

25. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 34

Exemption from social security legislation

1. Subject to the provisions of paragraph 3 of this article,
the permanent representative and the members of the diplo-
matic staff of the permanent mission shall with respect to
services rendered for the sending State be exempt from social
security provisions which may be in force in the host State.

2. The exemption provided for in paragraph 1 of this article
shall also apply to persons who are in the sole private employ
of the permanent representatives or of a member of the diplo-
matic staff of the permanent mission, on condition:

(a) That such employed persons are not nationals of or
permanently resident in the host State; and

(b) That they are covered by the social security provisions
which may be in force in the sending State or a third State.

3. The permanent representative and the members of the
diplomatic staff of the permanent mission who employ persons
to whom the exemption provided for in paragraph 2 of this
article does not apply shall observe the obligations which
the social security provisions of the host State impose upon
employers.

4. The exemption provided for in paragraphs 1 and 2 of
this article shall not preclude voluntary participation in the
social security system of the host State provided that such
participation is permitted by that State.

5. The provisions of this article shall not affect bilateral or
multilateral agreements concerning social security concluded
previously and shall not prevent the conclusion of such agree-
ments in the future.

26. Apart from stylistic changes such as the substi-
tution of the definite for the indefinite article before
"permanent representative", the Drafting Committee
had made no changes in article 34 except in para-
graphs 4 and 5 of the English version, which it had
brought into line with the corresponding provisions of
article 33 of the Vienna Convention on Diplomatic
Relations;6 the French and Spanish versions already
followed that article.

27. The CHAIRMAN suggested that the Commission
adopt article 34.

Article 34 was adopted.

ARTICLE 35 (Exemption from dues and taxes)7

28. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 35.

5 For previous discussion, see 996th meeting, para. 23.
6 United Nations, Treaty Series, vol. 500, para. 112-114.
7 For previous discussion, see 996th meeting, para. 25.

29. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 35

Exemption from dues and taxes

The permanent representative and the members of the diplo-
matic staff of the permanent mission shall be exempt from all
dues and taxes, personal or real, national, regional or municipal,
except:

(a) Indirect taxes of a kind which are normally incorporated
in the price of goods or services;

(6) Dues and taxes on private immovable property situated
in the territory of the host State, unless the person concerned
holds it on behalf of the sending State for the purposes of
the permanent mission;

(c) Estate, succession or inheritance duties levied by the
host State, subject to the provisions of paragraph 4 of article 41;

(d) Dues and taxes on private income having its source in
the host State and capital taxes on investments made in
commercial undertakings in the host State;

(e) Charges levied for specific services rendered;
(/) Registration, court or record fees, mortgage dues and

stamp duty, with respect to immovable property, subject to
the provisions of article 25.

30. As several members of the Commission had
observed during the first reading of article 35, the pro-
viso in sub-paragraph (/), "subject to the provisions of
article 25", might lead to difficulties of interpretation.
The proviso was an exception to the rule stated in sub-
paragraph (/), a rule which was itself an exception to
that stated in the opening sentence of the article. The
proviso was also contained in article 34, sub-
paragraph (/) of the Vienna Convention on Diplomatic
Relations. The Committee had left sub-paragraph (/)
unaltered, so that the Commission could ask Govern-
ments, in its commentary, whether they had found any
practical difficulties in applying the rule as stated in the
Vienna Convention.
31. In order to explain the nature of the dues and
taxes referred to in sub-paragraph (/), the Committee
had thought that the Commission might stress, in the
commentary, the difference between that sub-paragraph
and sub-paragraph (e), which related only to dues and
taxes levied for specific services rendered.
32. Mr. ROSENNE said that article 25 itself had
caused considerable difficulty to the Commission, which
had invited the Drafting Committee to re-examine it.
It might therefore be appropriate to reserve sub-
paragraph (/) of article 35 until the Drafting Committee
had prepared a revised text for article 25; the Com-
mission could then examine the two texts together.
33. Mr. NAGENDRA SINGH said he supported that
suggestion. It would help the Commission to formulate
sub-paragraph (f) properly if it had the revised text of
article 25 before it.
34. Mr. USTOR said that the Drafting Committee had
interpreted the situation in the following manner: Under
article 35, the permanent representative was not
exempted from the dues and taxes mentioned in sub-
paragraph Of); he therefore had to pay those dues and
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taxes in the normal way. In the case mentioned in
paragraph 1 of article 25, however, if any dues or taxes
of the type there mentioned were sought in respect of
the permanent mission's premises, they would not be
payable. In the circumstances, the Drafting Committee
had considered it appropriate to retain the text of sub-
paragraph (/), which was based on the corresponding
text of the 1961 Vienna Convention on Diplomatic
Relations.

35. Mr. CASTANEDA (Chairman of the Drafting
Committee) suggested that the Commission approve
article 35 on the understanding that if the Drafting
Committee made any changes in article 25 which
affected article 35, it might be amended. Otherwise, the
text would be adopted as approved.

36. Mr. RUDA said he agreed with the Chairman of
the Drafting Committee. There would have to be a
substantial change in the structure of article 25 to make
any alteration necessary in sub-paragraph (/) of
article 35.
37. As he recalled it, the main problem which had
arisen in connexion with article 25 was whether the
exemption of the premises of the mission was to be an
exemption in rem or in personam. In all probability, the
provisions of article 25 would take the form of an
exemption in rem, and sub-paragraph (f) of article 35
could then remain as it stood.
38. The CHAIRMAN suggested that the Commission
adopt sub-paragraphs (a) to (e) and provisionally
approve sub-paragraph (/), to which it might revert when
the Drafting Committee had made its final examination
of article 25.8 He further suggested that the Special
Rapporteur be requested to draw the attention of
Governments to the matter in the commentary.

It was so agreed.

ARTICLE 36 (Exemption from personal services)9

39. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 36.

40. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 36

Exemption from personal services

The host State shall exempt the permanent representative
and the members of the diplomatic staff of the permanent
mission from all personal services, from all public service of
any kind whatsoever, and from military obligations such as
those connected with requisitioning, military contributions and
billeting.

41. The Committee had not made any changes in
article 36. It suggested, however, that it be stressed in
the commentary that the expression "military obliga-

tions" covered military obligations of all kinds, and that
the enumeration which followed had been included only
by way of example.
42. Mr. ROSENNE said he wished to raise a point
of substance. He did not believe it was correct to say
that only members of the diplomatic staff of the per-
manent mission were exempt from personal services.
He believed that members of the administrative and
technical staff and members of the service staff of the
mission were also exempt, if they were nationals of the
sending State.

43. Mr. USTOR said that the point raised by
Mr. Rosenne would be met by the provisions of
article 39 (A/CN.4/218).

44. Mr. BARTOS said he agreed with the Chairman
of the Drafting Committee about the explanation of the
expression "military obligations" to be included in the
commentary. More particulars should be provided.
45. The commentary should also deal with the
problem of civil obligations in greater detail and cite
facts. One question that might be asked was whether
the term "public services" included services of a huma-
nitarian character. If, for instance, a diplomat failed
to assist an injured person on the road, was he liable
to be declared persona non grata for that reason?

46. Mr. ROSENNE, thanking Mr. Ustor for his expla-
nation, said that the provisions of article 39 would
probably cover the point, but the commentary on
article 36 should refer to article 39 with regard to
persons other than those mentioned in the text.

47. The CHAIRMAN, speaking as a member of the
Commission, said that the question had already been
considered by the Commission when it had examined
the corresponding article of the draft which had served
as a basis for the Vienna Convention on Consular
Relations. The commentary on article 36 might therefore
reproduce the commentary then adopted,10 or simply
refer to it; if the Commission found that it was not
sufficiently explicit, the Special Rapporteur could
expand it.
48. Speaking as Chairman, he suggested that the
Commission adopt article 36 and request the Special
Rapporteur to expand the commentary in the light of the
discussion.

It was so agreed.

Article 36 was adopted.

ARTICLE 37 (Exemption from customs duties and
inspection) n

49. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 37.
50. Mr. CASTANEDA (Chairman of the Drafting

See 1037th meeting, para. 41.
For previous discussion, see 996th meeting, para. 31.

10 See Yearbook of the International Law Commission, 1961,
vol. II, p. 122, article 51.

11 For previous discussion, see 996th meeting, para 33.
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Committee) said that the Drafting Committee proposed
the following text:

Article 37

Exemption from customs duties and inspection

1. The host State shall, in accordance with such laws and
regulations as it may adopt, permit entry of and grant exemp-
tion from all customs duties, taxes and related charges other
than charges for storage, cartage and similar services, on:

(a) Articles for the official use of the permanent mission;
(b) Articles for the personal use of the permanent represen-

tative or a member of the diplomatic staff of the permanent
mission or members of his family forming part of his house-
hold, including articles intended for his establishment.

2. The personal baggage of the permanent representative
or a member of the diplomatic staff of the permanent mission
shall be exempt from inspection, unless there are serious
grounds for presuming that it contains articles not covered
by the exemptions mentioned in paragraph 1 of this article, or
articles the import or export of which is prohibited by the
law or controlled by the quarantine regulations of the host
State. Such inspection shall be conducted only in the presence
of the person enjoying the exemption or of his authorized
representative.

51. The Drafting Committee had made only drafting
changes in the text of article 37. In the English version
of paragraph 1 (b), it had replaced the indefinite by the
definite article before "permanent representative". In
the French version of paragraph 2, it had replaced the
expression "sont exemptes" by "sont exempts". The
Committee had preferred the latter wording, which
appeared in several other places in the draft and which
indicated that the exemption was a matter of course; the
expression "sont exemptes" might give the impression
that some special action on the part of the host State was
required to give effect to the exemption.

52. The CHAIRMAN suggested that the Commission
adopt article 37.

Article 37 was adopted.

ARTICLE 38 (Laws of the host State and nationality)12

53. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 38.

54. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 38

Laws of the host State and nationality

Members of the permanent mission not being nationals of
the host State, and members of their families forming part
of their household, shall not, solely by the operation of the
law of the host State, acquire the nationality of that State.

55. Only the title of the article had been changed. The
Drafting Committee had thought that the Special Rap-
porteur's title, "Acquisition of nationality", dit not

faithfully reflect the content of the article, which dealt
rather with non-acquisition of nationality. After
hesitating between several forms of words, the Drafting
Committee had decided to propose the title "Laws of
the host State and nationality".
56. The Drafting Committee had also considered that
the article would be better placed between articles 40
and 41.
57. The Special Rapporteur had informed the Drafting
Committee that, in view of its importance, he intended
to expand the commentary on article 38. The Drafting
Committee would like the Special Rapporteur to clarify,
in the commentary, the meaning of the expression
"solely by the operation of the law of the host State".

58. Mr. ROSENNE said he was not satisfied either
with the title now proposed or with the original title.
Neither clearly reflected the contents of the article.
Perhaps, instead of referring to the laws of the host
State, the title should refer to non-acquisition of the
nationality of that State, but he was reluctant to propose
a negative formula.
59. Mr. YASSEEN said that the title proposed by the
Drafting Committee should be made more specific. It
would be going too far to talk of non-acquisition, so
he proposed "Laws of the host State and acquisition
of nationality". It should be specified in the commentary
that the word "laws" covered both laws in the strict
sense, and regulations and constitutional provisions.
60. He was glad to see that an important principle,
which had many practical consequences, had been
maintained in the form of a draft article.

61. Mr. CASTREN said that the title proposed by the
Drafting Committee was better than that chosen by the
Special Rapporteur, although he had followed the
example of the 1961 Optional Protocol concerning
acquisition of nationality.13 The wording proposed by
Mr. Yasseen was preferable, as it was more precise.
62. He agreed with the Drafting Committee' recom-
mendation regarding the position of the article.

63. Mr. BARTOS said he was not in favour either of
the title proposed by the Special Rapporteur or of any
short title which a priori implied a negative approach.
All that had to be precluded by the text was the forced
attribution of nationality by the application of jus soli
to persons who resided in the territory of the host State
only because of their diplomatic functions, in particular,
to tiie children of diplomats born in the territory. On the
other hand, the laws of the host State might apply when,
for example, the daughter of a diplomat married a
national of the host State, even if she enjoyed privileges
and immunities. The whole question needed further
detailed consideration.

64. Mr. RUDA said he approved of the substance of
article 38. He also considered that its provisions should
be part of the draft articles themselves, instead of
forming a separate optional protocol, like that to the
1961 Vienna Convention on Diplomatic Relations.

12 For previous discussion, see 996th meeting, para. 36. 13 See United Nations, Treaty Series, vol. 500, p. 224.
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65. He approved of the position proposed for the
article by the Drafting Committee.
66. The commentary should be fuller and more
explicit, since article 38 dealt with a problem of great
political and practical importance.
67. He agreed that the title should be changed, but he
did not favour a negative formula. Consideration might
perhaps be given to some such wording as "Laws of
the host State on the acquisition of nationality".

68. Mr. ALB6NICO said he was not satisfied with the
title. Article 38 was not an exhaustive study of the
problem of nationality; it referred only to certain mem-
bers of the permanent mission. Moreover, the article
itself should be worded in affirmative rather than in
negative terms, for it expressed a specific idea which
was to be found in international doctrine and practice
and could be generally accepted.
69. It might, perhaps, be useful to add a clause
definitely excluding from the operation of the law of the
host State such acts as marriage, adoption and legitima-
tion. In any case, some express reference to those cases
should be given in the commentary.

70. Mr. CASTANEDA (Chairman of the Drafting
Committee) said he understood the members' doubts
about the title. It was only for want of something better
that the Drafting Committee had decided on the wording
it had proposed to the Commission. Personally, he
believed that the core of article 38 was the non-acquisi-
tion of nationality, so that a negative formulation seemed
inevitable.

71. Mr. RAMANGASOAVINA said that the question
of the title was of secondary importance. It was the
wording of the article that would have to be changed,
in order to get rid of a negative form which seemed
to preclude all possibility of acquiring the nationality of
the host State, whereas, as had already been pointed
out, that possibility subsisted.
72. He suggested that the article be reworded to read:
"The laws of the host State cannot have the effect of
imposing the nationality of the host State on members of
the permanent mission through the mere fact of then-
presence in its territory". That would expressly preclude
the attribution of nationality based on jus soli, which
was the rule most often adopted when a territory became
independent.

73. Mr. USTOR suggested that the title of article 38
be redrafted on the lines of the titles of articles 34, 35,
36 and 37 to read: "Exemption from nationality
laws".

74. Mr. ALB6NICO said that the nationality laws of
many South American countries made an express excep-
tion in the case of foreign diplomats.

75. Mr. BARTOS said that the formerly very well-
known French jurist Andre Weiss, who had been an
authority on nationality, had considered nationality to
be a contractual relationship between the individual and
the State—an idea which had been contested even at that
time—and had firmly rejected all compulsory attribu-
tion of a nationality.

76. It was recognized, however, that States had the
right to make rules governing nationality within their
territory, and the only persons protected against the
compulsory attribution of nationality were diplomats
and their families. He wondered whether the Com-
mission could not adopt Mr. Ustor's proposal for the
title of the article. Either the title should be very vague,
in which case the content of the article had better be
worded with great precision, or the title should bring
out clearly that it was the compulsory attribution of
nationality which was ruled out. The nationality of the
host State could, of course, always be acquired by
voluntary naturalization or marriage.

77. The negative formula and the positive formula
both had their advantages and disadvantages, but he was
nevertheless prepared to support Mr. Ustor's proposal.

78. Mr. ELIAS said he agreed with Mr. Ustor that a
short, crisp title along the lines of those of the preceding
articles might be the best solution.
79. With regard to the article itself, he thought that the
present wording was not sufficient to cover cases where
the daughter of a member of the permanent mission
married a national of the host State and where, under
the laws of that State, foreign women were obliged to
take the nationality of their husbands. The text was not
satisfactory.

80. Mr. YASSEEN said he agreed that the text of the
article was not precise enough, considering what it was
intended to express. It was very seldom that nationality
was conferred solely by the operation of the law of the
host State; that would require a text providing that a
given person, designated by name, acquired the
nationality of the host State by virtue of that text.
Generally, the law provided that nationality was
acquired as a result of some specific fact or act, which
thus constituted a condition for operation of the law.
Fulfilment of that condition might be wholly involuntary,
as in the case of birth. In other cases, the person con-
cerned might have wished to acquire the nationality of
the State in question. His wish might either be express,
in the form of an application for naturalization, or
implied, as in the case of marriage. What the provision
in article 38 was intended to preclude was the possibility
of the host State imposing its nationality on members of
a permanent mission or on members of their family
without any wish for it on their part, express or implied.

81. In spite of his doubts about the wording, he was in
favour of keeping the article, because the text was in
conformity with that of the Vienna Protocol. The inten-
tion there had not been to state anything other than
what was now intended in article 38. That might be
explained in the commentary, with a reference to the
Vienna Protocol.

82. Mr. CASTANEDA (Chairman of the Drafting
Committee), speaking as a member of the Commission,
said he found the wording proposed by Mr. Ustor
felicitous, as it reflected the content of the article truly
and concisely. It also had the advantage of being con-
sistent with the preceding titles, particularly that of
article 34. There could perhaps be more precise ways of
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wording it, but that was hardly important in a title,
which only had to suggest the content of the article.
83. With regard to the substance, he entirely agreed
with Mr. Yasseen. Laws on nationality were always
brought into operation by a fact or an act. It would be
better, however, to keep to the wording of the Vienna
Protocol and reproduce the gist of the discussion in the
commentary. When Governments had sent in their com-
ments, the Commission could see whether the wording
need be changed.
84. Mr. ROSENNE said that Mr. Ustor's suggestion
for the title was a good one, but perhaps a little too
short; a better wording might be: "Exemption from the
application of the nationality legislation of the host
State".
85. With regard to the substance of the article, while
appreciating the scruples of certain members, he con-
sidered that it was drafted with reasonable correctness;
the word "solely", in particular, clearly indicated that
it was meant to operate as a kind of reservation.
Moreover, as to the possible marriage of a daughter of
a member of the permanent mission to a national of the
host State, it might be asked whether by virtue of that
marriage she ceased to be a member of the household of
the exempted person.

86. Mr. KEARNEY said there appeared to be a
fundamental weakness in article 38, since in the hypo-
thetical case of the marriage of a daughter of a member
of the permanent mission to a national of the host State,
Mr. Elias and Mr. Yasseen had interpreted it in entirely
different ways. As Mr. Rosenne had pointed out, the
interpretation of the article hinged on the one word
"solely", since in the absence of that word, the legal
situation would be quite different. Consequently, while
appreciating the fact that the article was based on the
corresponding provision of the Optional Protocol to the
Vienna Convention on Diplomatic Relations, he
wondered whether it was not susceptible of various
interpretations and therefore in need of some correction.

87. Mr. ALB6NICO proposed that article 38 be
redrafted to read:

"The nationality of members of the permanent mis-
sion and of their families forming part of their
household who are not nationals of the host State
shall not undergo any change solely by the operation
of the law of that State except by an express declara-
tion to the contrary".

88. The CHAIRMAN, speaking as a member of the
Commission, said that, when the situation was similar,
he was in favour of keeping to the wording that had
already been adopted. Article 38 was worded, mutatis
mutandis, like article II of the 1961 Vienna Protocol.
That article certainly had the meaning that the Special
Rapporteur gave to article 38 of his draft. If the Com-
mission wished to keep to that interpretation, therefore,
it should not alter the wording. It should alter the text
only if it had good reason to do so.

89. With regard to the title, he assumed that Mr. Ustor
would have no objection to using the term "nationality

legislation" rather than "nationality laws" in the English
version, since the word "legislation" had already been
used in the title of article 34, which the Commission had
just adopted. Moreover, it had not been thought
necessary to add the words "of the host State" in the
titles of previous articles; the title was clear enough
without that detail.

90. Mr. YASSEEN said that article 38 raised a prob-
lem of law-making policy which concerned the Com-
mission's work as a whole. The Commission should not
depart from the Vienna text when dealing with similar
situations. To use a different text might give the
impression that the Commission had adopted a different
solution. The wording of the Vienna Protocol might
perhaps not be very felicitous, but it was agreed that it
gave a clear idea of what was intended.

91. Mr. ROSENNE said he now thought that the
Commission should retain the title adopted by the
Special Rapporteur, which had been based on the
Optional Protocol to the Vienna Convention on Diplo-
matic Relations, Moreover, it should be remembered
that the words "the operation of the law of the host
State" were not necessarily limited to the nationality
laws of the host State. The Commission should not take
a hasty decision, but should reflect further on the article
until the next meeting.

92. The CHAIRMAN, speaking as a member of the
Commission, pointed out that according to article 1,
sub-paragraph (/),14 the expression "members of the
permanent mission" meant "the permanent represen-
tative and the members of the staff of the permanent
mission". According to the definition in sub-paragraph
(g) of the same article, the "members of the staff of the
permanent mission" comprised all the members of the
staff except persons in the private service of members.
Hence those were the persons to whom article 38
applied. There was no difference between it and the
Vienna Protocol.

The meeting rose at 6.10 p.m.

14 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
Chapter II, section E.
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senne, Mr. Ruda, Mr. Tammes, Mr. Ustor, Mr. Yasseen.



1021st meeting —16 July 1969 155

Co-operation with other bodies

[Item 5 of the agenda]
{resumed from the 1010th meeting)

STATEMENT BY THE OBSERVER FOR THE ASIAN-AFRICAN
LEGAL CONSULTATIVE COMMITTEE

1. The CHAIRMAN welcomed Mr. Pirzada, observer
for the Asian-African Legal Consultative Committee,
and invited him to address the Commission.
2. Mr. PIRZADA (Observer for the Asian-African
Legal Consultative Committee) said that his Committee
wished to express its deep appreciation of the contribu-
tions made by the International Law Commission in
various branches of international law. It was also
grateful to the Commission for having sent one of its
members, Mr. Tabibi, as an observer to the Committee's
tenth session which had been held at Karachi at the
beginning of the year.
3. The body known as "The Asian Legal Consultative
Committee" had been constituted in November 1956,
but in April 1958 its name had been changed to "The
Asian-African Legal Consultative Committee" and
countries of the African continent had begun to par-
ticipate. The Committee served as an advisory body of
legal experts from the two continents and provided a
forum for the exchange of views and information on
legal matters of common concern to member Govern-
ments. It had discussed and formulated principles on
such topics as the privileges and immunities of diplo-
matic envoys, the extradition of offenders, free legal aid,
reciprocal enforcement of foreign judgements, arbitral
procedure and the legality of nuclear tests.
4. At its recent session at Karachi, the Committee had
devoted a considerable amount of time to the Com-
mission's draft on the law of treaties and had attempted
to reach agreement on certain important articles in the
interests of Asian-African solidarity. At the Vienna
Conference, notwithstanding the difficulties encountered
over the most controversial articles, namely, articles 5 bis
and 62 bis, 1 the members of the Committee, and in
particular Mr. Elias of Nigeria, had made an important
contribution.
5. At the same session, the Committee had also con-
sidered the subject of the rights of refugees and had
unanimously adopted a resolution stressing the need
for alleviating the sufferings of Palestine Arab refugees
and other displaced Arabs. Previously, at its session at
Bangkok, the Committee had adopted a report on the
rights of refugees and had agreed to reconsider, at its
next session, the Bangkok principles concerning the
treatment of refugees.
6. Another topic considered at Karachi had been the
law of international rivers, with particular reference to
the needs of the Asian-African countries. An inter-
sessional sub-committee had been appointed to study
and report on that topic at the Committee's next session.

1 See United Nations Conference on the Law of Treaties,
Official Records, Documents of the Conference, document
A/CONF.39/15.

7. The membership of the Committee was increasing:
Jordan had now joined, while Kenya and Nigeria
intended to submit their applications. The presence at
the Karachi session of observers from Iran, Malaysia,
Morocco, Philippines, Sierra Leone, Singapore and
Turkey had provided further evidence of the growing
interest in the work of the Committee.
8. The Committee had been gratified to note that the
Asian-African viewpoint was adequately reflected in the
Commission's formulation of the legal principles of the
topics it was considering, and that its recommendations
provided sound solutions when divergent views prevailed
in different regions of the world. The Committee was
taking a particular interest in such items on the Com-
mission's present agenda, as relations between States
and international organizations, succession of States and
Governments, and State responsibility. He was confident
that the deliberations and reports of the Commission
would be of immense value to the Committee, which,
as in the past, would look forward to welcoming an
observer from the Commission at its next session, which
was to be held in Ghana.

9. Mr. NAGENDRA SINGH, after thanking Mr. Pir-
zada for his interesting statement, said that he had
presided with distinction over the Committee's session
at Karachi, where his spirit of co-operation and under-
standing had won the admiration of all members.
10. He had already referred at an earlier meeting to
the service Mr. Tabibi had rendered the Commission by
attending the Committee's tenth session as an observer.2

It was important to maintain the closest co-operation
between the Commission and all institutions which were
responsible, on a regional basis, for the codification and
progressive development of international law. He sug-
gested that the Commission should thank the Com-
mittee for the spirit of co-operation it had shown in
sending its Chairman in person to the present session.
11. Mr. YASSEEN said he was glad to welcome
Mr. Pirzada, the Chairman of the Asian-African Legal
Consultative Committee, who was an eminent jurist and
a former Minister for Foreign Affairs of Pakistan. There
was a functional link between the Asian-African Legal
Consultative Committee and the International Law
Commission, for under its statute the Committee exa-
mined all the items on the Commission's agenda in order
to collaborate with it in promoting the codification and
progressive development of international law.
12. The Committee spared no effort to ensure that
the new realities of international life and the legitimate
needs of countries which had recently achieved inde-
pendence were taken into consideration in the codifi-
cation and progressive development of international
law. It arranged to be represented at most meetings
of bodies concerned with that work, and was to be
congratulated on doing so.
13. Mr. RAMANGASOAVINA said he would like
particularly to thank the Asian-African Legal Consul-
tative Committee, through its Chairman, for its hospi-
tality to the representative of his country at the

2 See 1010th meeting, para. 28.
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Committee's last session. The Committee was performing
a valuable service by bringing together jurists from an
actively developing world in which age-old customary
law confronted Roman and English law. Within the
great juridical family that was growing up on all five
continents, the Asian-African Legal Consultative Com-
mittee was playing an important part as the represen-
tative of the "third world". It had demonstrated that
most effectively at the Vienna Conference on the Law
of Treaties.

14. Mr. ELI AS said that although his country was not
yet a member of the Asian-African Legal Consultative
Committee, it had been represented at its meetings by
an observer on two occasions. At the last session, his
Government's representative had been authorized to
inform the Committee that it intended to apply for
membership. He was deeply appreciative of the contri-
bution made by the Committee to the success of the
recent Vienna Conference on the Law of Treaties.

15. Mr. ALB6NICO said he could not exaggerate
the importance of the contribution made by such
regional legal institutions as the Asian-African Legal
Consultative Committee and the Inter-American Council
of Jurists towards meeting the needs of the countries of
the third world. Those bodies were concerned with
stating the basic principles of international law on such
vital problems for the developing countries as the self-
determination of nations, sovereignty over natural
resources, non-intervention in the internal affairs of
States, economic co-operation and world peace and
security. Although representing different legal systems,
they placed themselves above all political considerations
and tended to complement each other. He wished the
Committee every success in its future work.

16. Mr. RUDA said he wished to associate himself
with the thanks expressed by previous speakers to
Mr. Pirzada for his statement, and through him to the
Asian-African Legal Consultative Committee for its
excellent co-operation with the Commission in making
the Vienna Conference on the Law of Treaties a success.

17. Mr. USTOR said he had heard with great interest
that the membership of the Committee was steadily
increasing. He hoped that in the not too distant future
it would embrace nearly all the countries of the Asian
and African continents and thus be in a position to make
a still greater contribution to the work of the Commis-
sion.

18. The CHAIRMAN thanked Mr. Pirzada for his
statement and said the Commission had had an oppor-
tunity to appreciate the value of the Committee's work
when it had considered Mr. Tabibi's report on the
Committee's tenth session.3 The Commission had been
especially glad to note that it had been due to the
Committee's efforts that the Vienna Conference on the
Law of Treaties had managed to settle a number of
important and delicate questions, thereby achieving
success. The Commission welcomed its close and
valuable links with the Committee, which were essential

to the successful codification and progressive develop-
ment of contemporary international law. Those links
should be maintained and become even closer.

19. Mr. TESLENKO (Deputy Secretary to the Com-
mission) said he had received a letter from Mr. Tabibi
regretting his inability to be present to welcome
Mr. Pirzada. Mr. Tabibi went on to say that the tenth
session of the Asian-African Legal Consultative Com-
mittee had been a most important one, because it had
been devoted almost entirely to discussion of the draft
convention on the law of treaties, with a view to
ensuring the success of the second session of the Vienna
Conference. It was as a result of that work that the
Vienna Conference had finally surmounted its difficulties
and that the world now had an important Convention
before it.

Relations between States and international
organizations

(A/CN.4/218 and Add.l)
[Item 1 of the agenda]

(resumed from the previous meeting)

DRAFT ARTICLES PROPOSED
BY THE DRAFTING COMMITTEE (continued)

ARTICLE 38 (Laws of the host State and nationality)
(continued)

20. The CHAIRMAN invited the Commission to
continue consideration of article 38 as proposed by the
Drafting Committee. At the previous meeting Mr. Ro-
senne had suggested that the Commission should reflect
further on the problems raised by the article and its
title. He had further suggested that, if the Commission
meant to keep to the text of the 1961 Vienna Pro-
tocol,4 it would perhaps be preferable to use the title
proposed by the Special Rapporteur, since it was copied
from the title of the Protocol.

21. Mr. RAMANGASOAVINA said that at the
previous meeting he had suggested a completely different
wording which he thought would better express the idea
underlying the article. However, after examining the
texts of earlier conventions and draft conventions anew,
he had decided it would be better to keep to the wording
and title already adopted in the 1961 Vienna Protocol
concerning acquisition of nationality. He therefore
supported the text and title proposed by the Special
Rapporteur (A/CN.4/218).

22. Mr. CASTANEDA said he appreciated the con-
cern of those members who wished to follow the Vienna
Protocol as closely as possible. The title raised a special
problem, however. The Protocol was entitled: "Optional
Protocol . . . concerning Acquisition of Nationality".
To use only the final words, "Acquisition of Nationa-
lity", as the title of an article which in fact dealt with
precisely the opposite of acquisition of nationality would

3 See 1010th meeting, paras. 24-42. 4 United Nations, Treaty Series, vol. 500, p. 224.
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produce a very different result, at least so far as the
spirit of the article was concerned.
23. Mr, Rosenne and Mr. Ramangasoavina might
perhaps be willing to accept the wording "Exemption
from the laws of the host State concerning acquisition of
nationality". That kept the words "acquisition of natio-
nality", but at the same time included the idea under-
lying the proposal made by Mr. Ustor at the previous
meeting.5

24. Mr. KEARNEY said that the problem of the
title of the article was not as important as that of its
substance. There had been sufficient discussion at the
previous meeting to show that the phrase "solely by
the operation of the law of the host State", even though
sanctified by article II of the Optional Protocol to the
Vienna Convention on Diplomatic Relations was ambi-
guous and open to varying interpretations. He therefore
suggested that it be amended to read something like
"solely as a result of their presence in the host State".
25. In addition to the presence in the host State of
members of the permanent mission and their families,
there were other acts of a voluntary nature which might
give rise to the acquisition of nationality. He did not see
why the effect of those acts with respect to the members
of permanent missions should not be clarified. In any
case, the test should be a factual one rather than the
abstract and difficult test of what would happen solely by
the operation of the law of the host State.

26. Mr. NAGENDRA SINGH said there appeared to
be general agreement in the Commission that the
article as it stood was ambiguous and capable of impro-
vement. If the Commission had a clean slate to write
on, it could undoubtedly produce an article which would
be more precise than article II of the Optional Pro-
tocol, but as it had not, any departure from the original
Vienna text would confront the Commission with many
dangers and difficulties. He therefore proposed that the
Commission retain the present text and title of the
article, but also prepare a detailed commentary in which
the present ambiguity of both would be made fully
evident. In particular, it should be made clear in the
commentary that the mere residence of a member of
a permanent mission in the host State did not affect his
nationality.

27. Mr. USTOR said he agreed that the present text
was not articulate and gave rise to difficulties of inter-
pretation. However, he did not think that Mr, Kearney's
proposal would improve it, since it might be asked
whether the reference to the "presence" of the members
of the permanent mission and their families in the host
State would cover the case of the birth of children to
those persons. He therefore thought, for the reasons
given by Mr. Yasseen and Mr. Nagendra Singh, that
the best solution was to retain the present text, but to
append a detailed commentary explaining how natio-
nality would be affected by the different cases of birth
and marriage, for example, thus giving Governments an
opportunity to express their views.

5 See 1020th meeting, para. 73.

28. With respect to the title, he proposed that it read:
"Exemption from laws concerning acquisition of natio-
nality", without any reference to the host State.

29. Mr. YASSEEN said he favoured the retention of
the text proposed by the Special Rapporteur, because
any change might raise a number of difficulties.
30. The title proposed by Mr. Castafieda would have
the advantage of clarifying the meaning of the article,
by showing not only that there was no question of
excluding the operation of all laws on nationality, but
above all that it remained possible to acquire nationality
voluntarily. An exemption could apply only to what was
imposed on a person, not to the rights he enjoyed, and
as far as the substance was concerned, it was fully
agreed by all that the sole purpose of the provision was
to protect those concerned against the imposition of
nationality.

31. Mr. ALB6NICO said he agreed with Mr. Kearney
that the article was obscure. It did not, however, purport
to solve all the problems which could arise in connexion
with the members of permanent missions and their
families, such as those connected with birth and
marriage, since legislation on those matters naturally
varied from State to State. The essential point was that
the persons in question should not undergo any change
of nationality merely as a result of their residence in
the host State. He proposed, therefore, that the final
clause be amended to read: "shall not, merely by their
residence in the territory of the host State, acquire the
nationality of that State". The title proposed by the
Special Rapporteur should be retained.

32. Mr. ELIAS said it must be admitted that article 38
was unsatisfactory. The Commission might decide to
retain it merely for the sake of conformity with the
Optional Protocol, but article II of the Protocol was
certainly very ambiguous, as was often the case with
articles hastily prepared at an international conference.
As a lawyer, he had the utmost respect for legal pre-
cedent, but if the Commission found the present text
unsatisfactory, it ought to say so. Mr. Rosenne had
given an interpretation of the article which made sense,
but in his opinion that interpretation was not imme-
diately apparent from the text. In any case, if the
Commission did decide to retain the present text, he
agreed with Mr. Yasseen that it should add a copious
commentary pointing out just where it was in need of
revision.

33. Mr. ROSENNE said that all members agreed that
the present text was inadequate and ambiguous; atten-
tion had also been rightly called to the danger of over-
charging individual words in order to arrive at some
sensible meaning.
34. He did not recall all the circumstances in which
the Commission had dealt with the subject when pre-
paring its draft articles on diplomatic relations some ten
years before. However, the mere fact that the 1961
Vienna Conference had not included the relevant article
in the text of the Convention itself, but had relegated
the subject to an Optional Protocol, seemed to indicate
that it had had some difficulty with it.
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35. He thought that the Commission should clarify
the relations, if any, between article 38 and article 44,
on the obligation to respect the laws and regulations
of the host State.
36. He agreed with Mr. Elias that the Commission
should not be bound by the precedents of a conference
held ten years ago, even if the subject-matter was sub-
stantially the same, if it could improve the text in the
direction desired by Governments. What that direction
might be, however, was not yet known. At the present
juncture, the Commission was still engaged in a first
reading of the article and was not in a position to put
forward any alternatives. Once the matter had been
discussed in the Sixth Committee in the light of the
records of the Commission's present session, the com-
ments of Governments should be forthcoming and the
Commission should be able, at the second reading, to
propose an improved text.
37. With regard to the title, in some legal systems the
title of a treaty was excluded for purposes of interpre-
tation while in other systems the reverse was true. The
Commission should be careful, however, not to include
any new elements in the title which might affect the
interpretation of the article. He was prepared, therefore,
to support Mr. Ustor's proposal.

38. The CHAIRMAN, speaking as a member of the
Commission, said that Mr. Kearney's and Mr. Albonico's
proposals differed in form but were very similar in
substance. He did not think the changes they proposed
were felicitous.
39. It was not just presence in the territory of the
host State which attracted the attribution of nationality;
that arose by the operation of the law. Whereas the
presence of the person concerned in the territory of
the host State was always necessary for the law of the
host State to produce its effect, that effect might consist
in the attribution of the nationality of the host State
on legal grounds unconnected with presence in the
territory. For instance, if a woman national of a host
State in which nationality was based on jus sanguinis
married a diplomat and gave birth to a child outside the
territory of that State, once the child set foot on that
State's territory, it would automatically become a
national of that State by the operation of its law; but
that would be because its mother was a national of the
host State and not solely by the operation of the law of
the host State. The wording of the Vienna Protocol was
therefore more satisfactory and he, at any rate, found
it perfectly clear.

40. With regard to the title, at the previous meeting
he had expressed his support for the formula proposed
by Mr. Ustor, but on second thoughts had concluded
that the idea of exemption was not the essence of the
article. To say that the persons covered by the article
did not acquire nationality solely by the operation of the
law of the host State implied that they could acquire
the nationality of that State other than solely by the
operation of its law, for example, as a result of certain
legal acts such as marriage, divorce and affiliation. So
it was really more a matter of acquisition, and the
Special Rapporteur's title was more suitable than the

new title proposed. It would be better to keep to the
formula used in the Vienna Protocol.

41. Mr. BARTOS said that in some Latin American
countries mere presence in the territory was a sufficient
legal ground for the attribution of nationality if the pre-
sence was for a certain time. That was an argument in
favour of Mr. Kearney's view. However, presence in
the territory was only one legal ground among many,
which was why he now supported the position taken by
the Chairman.

42. The CHAIRMAN, speaking as a member of the
Commission, said that he approved of the text proposed
by the Drafting Committee, but preferred the title pro-
posed by the Special Rapporteur.
43. Mr. KEARNEY said it might help the discussion
if he were to go over the history of the Optional Pro-
tocol concerning Acquisition of Nationality adopted by
the 1961 Vienna Conference.
44. The Commission's 1958 "Draft articles on diplo-
matic intercourse and imrflunities", which had served
as the basis for the work of that Conference, had con-
tained an article 35 entitled "Acquisition of nationa-
lity",6 which ultimately became article II—the operative
article—of the 1961 Optional Protocol. That article 35
had of course been proposed as part of the draft
Convention, but it had led to considerable controversy
at the 1961 Conference. The Committee of the Whole
of the Conference had referred it to a working group,
which had proposed an alternative text that concen-
trated on the problem of the birth in the receiving State
of a child of a diplomatic agent. The alternative text,
however, had been rejected by the Committee of the
Whole, which had adopted article 35 as it appeared in
the Commission's 1958 draft.
45. The article had then come before the plenary
Conference, but had failed to obtain the required two-
thirds majority and had consequently not been adopted.
The representative of Spain had then proposed that the
contents of article 35 "should form the subject of a
separate optional protocol" and his proposal had been
adopted by 54 votes to 4, with 11 abstentions.7 The
Drafting Committee of the Conference had thereupon
prepared the text of the Optional Protocol which the
Conference had adopted at its twelfth plenary meeting
without objection.8

46. The proceedings of the 1961 Vienna Conference
thus showed that there had been a sharp division of
opinion among States on the issues involved. Once it
had been decided to make article 35 the subject of an
Optional Protocol, it seemed that the question of the
adequacy of its language had been forgotten, since those
States which had objected to its wording had no
intention of signing the Protocol.
47. In the circumstances, he would not press his
proposed amendment to article 38, since he realized

6 See Yearbook of the International Law Commission, 1958,
vol. II, p. 101.

7 See United Nations Conference on Diplomatic Intercourse
and Immunities, Official Records, vol. I, p. 31.

8 Ibid., p. 51.
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that the formula he had envisaged might not adequately
cover all the problems involved. In view of the difficulties
to which the article had given rise, he suggested that
the text be placed in square brackets so as to underline
the need for Governments to comment on it and to
indicate the Commission's concern as to whether it
adequatly disposed of the various problems involved. A
very full explanation should be given in the commentary.

48. Mr. CASTREN said that article 35 of the draft on
diplomatic intercourse and immunities had been dis-
cussed at length at Vienna, but although a majority
of States had been in favour of the text proposed by
the Commission, it had not gained the necessary two-
thirds majority and so had had to be relegated to an
Optional Protocol.
49. The commentary to the article, which was to be
found in the Commission's report on the work of its
tenth session,9 indicated the scope of the provision. He
was in favour of retaining the wording used in the
Vienna Optional Protocol; any additional explanation
could be given in the commentary.
50. With regard to the title, he supported Mr. Ustor's
last proposal.

51. Mr. CASTANEDA said that the text proposed by
the Drafting Committee was supported by nearly all the
members of the Commission and no concrete proposal
had been made for its amendment. There was, however,
a proposal to amend the title of the article and it had
secured the support of several members.

52. Mr. ALB6NICO said he wished to withdraw his
earlier suggestion and to support Mr. Kearney's pro-
posal that the text of article 38 be placed in square
brackets; the Commission could review the article at
the second reading in the light of the comments of
Governments.
53. The discussion had shown that the issues of
substance involved in article 38 were much more
complex than he had at first believed. They were
connected not only with the problems arising from the
imposition of a nationality, but also with the conflict
between the jus soli and the jus sanguinis principles.

54. Mr. ROSENNE, after thanking Mr. Kearney and
Mr. Castren for their explanations regarding the history
of article 38, said he did not favour placing the text
of the article in square brackets. Since the draft was
only going to be approved at first reading, all of its
articles were necessarily of a tentative character, and
there was no reason to place any one article in brackets
to indicate that it had been approved only tentatively.
The position was quite different when the Commission
placed a few words of a text in square brackets because
it had doubts about those particular words.

55. He agreed that it was important to include an
appropriate paragraph in the commentary to draw the
attention of governments to the difficulties involved.

56. The CHAIRMAN suggested that the Commission
adopt the text of article 38.

The text of article 38 was adopted.

57. The CHAIRMAN asked Mr. Rosenne whether he
wished to maintain his suggestion regarding the title
of article 38 10 or whether he accepted Mr. Ustor's
proposal.

58. Mr. ROSENNE said that he found Mr. Ustor's
proposed title adequate.
59. The CHAIRMAN suggested that the Commission
therefore adopt for article 38 the title "Exemption from
laws concerning acquisition of nationality".

The title of article 38 was adopted.

60. The CHAIRMAN suggested that the Special
Rapporteur be requested to expand the commentary to
article 38 by including a reference to the Commission's
commentary to article 35 of the draft on Diplomatic
intercourse and immunities.

It was so agreed.
61. Mr. USTOR said that at least the Commission was
unanimous on the subject of the commentary. The
Special Rapporteur would have a difficult task in drafting
it because of the diversity of nationality laws and the
variety of factors which affected nationality. Without
suggesting that the list was in any way exhaustive, he
would suggest for the consideration of the Special
Rapporteur that the factors which affected nationality
included, first, mere presence in a territory; secondly,
for both legitimate children and children born out of
wedlock, birth in a territory; thirdly, voluntary acknow-
ledgment of paternity; fourthly, recognition of paternity
by a court judgment; fifthly, child adoption; sixthly,
dissolution of adoption; seventhly, marriage and divorce,
with the different types of divorce.

62. The CHAIRMAN said that Mr. Ustor's sugges-
tions would be transmitted to the Special Rapporteur.
63. Mr. BARTOS said that some States deprived their
nationals of their nationality if they entered the service
of a foreign State without the permission of the govern-
ment of their own country. The former Yugoslav law
on nationality had contained a provision to that effect.
He suggested that the question be intentionally left
undecided but mentioned in the summary record.

REQUEST BY THE SWISS GOVERNMENT

64. The CHAIRMAN said that the Permanent Obser-
ver for Switzerland had informed the Legal Counsel that
the Swiss Government wished to submit comments on
the draft articles on representatives of States to inter-
national organizations.
65. The twenty-one articles the Commission had
approved in 1968 n had already been communicated to
the Governments of States Members of the United

9 See Yearbook of the International Law Commission, 1958,
vol. II, p. 101.

10 See previous meeting, para. 84.
11 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
chapter II, section E.



160 Yearbook of the International Law Commission, 1969, Volume I

Nations for their comments. But in view of the special
position of Switzerland, which was host to several inter-
national organizations, the Commission might wish to
ask the Secretary-General to communicate the draft
articles to the Swiss Government and invite it to present
its comments. On previous occasions, the Commission
had agreed to communicate draft articles to the Swiss
Government at the latter's request.

66. Mr. BARTOS said he supported the Chairman's
suggestion that the Commission should accede to the
Swiss Government's request. Switzerland was interested
in the draft articles in three capacities: as host to inter-
national organizations, as a member of many inter-
national organizations open to States which were not
Members of the United Nations, and as a State repre-
sented by an observer in international organizations. He
would remind the Commission that the provisions of the
draft articles dealing with observers to international
organizations had not yet been considered.

67. Mr. CASTR&N said he thought the Commission
should comply with the Swiss Government's request.
Switzerland had participated in the discussions on
special missions in the Sixth Committee without the right
to vote, and could be expected to take part in further
discussions.
68. Mr. YASSEEN said he endorsed the comments of
Mr. Bartos and Mr. Castren.
69. Mr. ROSENNE said he welcomed the initiative
of the Swiss authorities and the Commission's response
to it. The decision about to be taken by the Commission
would repair a serious omission in the general technique
of codification adopted by the United Nations. It would
be particularly timely, since the report submitted in
June 1969 by the Swiss Federal Government to the
Swiss Parliament on the relations between Switzerland
and the United Nations contained a specific reference
to the fact that Switzerland was not normally able to
submit comments to the International Law Commission.
70. He wished to take that opportunity of pointing out
that, by virtue of articles 25 and 26 of its Statute, the
Commission could consult with any United Nations
organ or specialized agency if it believed that such a
procedure might assist it in dealing with a topic on its
agenda. Experience with the draft articles on the law of
treaties had shown that some of the comments submitted
by the specialized agencies would have been much more
useful to the Commission if they had been available
before the second reading of those articles, and he
therefore hoped that the specialized agencies would be
consulted before the Commission began its second
reading of the present articles.

71. Mr. BARTOS said that the specialized agencies
had been invited on several occasions to attend the
Commission's discussions and speak as advisers. He
suggested that the Secretariat repeat the invitation when
it sent them the Commission's report.
72. The CHAIRMAN said that the Commission
seemed to be in favour of requesting the Secretary-
General to transmit to the Swiss Government for com-
ment the twenty-one articles on representatives of

States to international organizations already adopted,
and the articles on that subject adopted subsequently.
The Commission could take a decision later on the
chapter on the legal status of permanent observers to
international organizations. When the draft articles on
representatives of States to international organizations
were completed, the Commission might decide to send
them to the specialized agencies too. He suggested that
the Commission comply with the Swiss Government's
request and defer its decision on the other matters.

It was so agreed.

The meeting rose at 1 p.m.

1022nd MEETING

Thursday, 17 July 1969, at 10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castaiieda,
Mr. Castren, Mr. Elias, Mr. Ignacio-Pinto, Mr. Kear-
ney, Mr. Nagendra Singh, Mr. Ramangasoavina,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218)

[Item 1 of the agenda]
(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 39 (Privileges and immunities of persons
other than the permanent representative and the
members of the diplomatic staff)*

1. The CHAIRMAN, in the temporary absence of
the Chairman of the Drafting Committee, invited
Mr. Ustor, to introduce the Drafting Committee's text
for article 39.
2. Mr. USTOR said that the Drafting Committee pro-
posed the following text:

Article 39

Privileges and immunities of persons other than the
permanent representative and the members of the

diplomatic staff

1. The members of the family of the permanent represen-
tative forming part of his household and the members of the
family of a member of the diplomatic staff of the permanent
mission forming part of his household shall, if they are not

1 For previous discussion, see 996th meeting, para. 52.



1022th meeting — 17 July 1969 161

nationals of the host State, enjoy the privileges and immunities
specified in articles 29 to 37.

2. Members of the administrative and technical staff of the
permanent mission, together with members of their families
forming part of their respective households, shall, if they
are not nationals of or permanently resident in the host
State, enjoy the privileges and immunities specified in articles 29
to 36, except that the immunity from civil and administrative
jurisdiction of the host State specified in paragraph 1 of
article 31 shall not extend to acts performed outside the
course of their duties. They shall also enjoy the privileges
specified in article 37, paragraph 1, in respect of articles
imported at the time of first installation.

3. Members of the service staff of the permanent mission
who are not nationals of or permanently resident in the host
State shall enjoy immunity in respect of acts performed in the
course of their duties, exemption from dues and taxes on
the emoluments they receive by reason of their employment
and the exemption contained in article 34.

4. Private staff of members of the permanent mission shall,
if they are not nationals of or permanently resident in the
host State, be exempt from dues and taxes on the emoluments
they receive by reason of their employment. In other respects,
they may enjoy privileges and immunities only to the extent
admitted by the host State. However, the host State must
exercise its jurisdiction over those persons in such a manner
as not to interfere unduly with the performance of the func-
tions of the permanent mission.

3. The Drafting Committee had altered the title of
the article. The Special Rapporteur's original title
"Persons entitled to privileges and immunities" could
give the impression that article 39 covered all the
persons entitled to privileges and immunities. In fact,
the article did not deal with the permanent represen-
tative and the members of the diplomatic staff of the
permanent mission, whose privileges were dealt with
in article 29 and the following articles. The Committee
had therefore considered it appropriate to propose a
new title which, though much longer, expressed more
correctly the contents of the article.
4. Paragraph 1 had been redrafted on the lines of the
corresponding provision, article 36, of the Commis-
sion's 1958 draft on diplomatic intercourse and immu-
nities.2 The alteration in the wording did not affect the
substance.
5. The Drafting Committee wished to draw attention
to a matter of substance arising out of article 39. Para-
graph 1 conferred on members of the family "the pri-
vileges and immunities specified in articles 29 to 37",
an enumeration that did not include article 27, which
dealt with freedom of movement. It could of course be
argued that freedom of movement was necessary for
the purposes of the functions of the members of the
permanent mission and should therefore be confined
to them. It could, however, also be argued that the
officials concerned had a human right to move and
travel freely with their families in the host State. The
Committee therefore suggested, for the consideration
of the Commission, the following modification of the
concluding words of article 27: " . . . the host State shall
ensure freedom of movement and travel in its territory

to all members of the permanent mission and to the
persons referred to in paragraph 1 of article 39 ".3

6. Mr. ROSENNE asked whether it would not be
appropriate to include article 38, which dealt with the
question of nationality, in the enumerations contained in
paragraphs 1 and 2 of article 39.
7. Mr. USTOR said that the terms of article 38 were
not restricted to the permanent representative and the
members of the diplomatic staff, as were those of the
articles mentioned in paragraphs 1 and 2 of article 39.
Moreover, article 38 would eventually be placed after
article 39.
8. Mr. KEARNEY said he had no objection in prin-
ciple to the extension of freedom of movement to mem-
bers of the family of members of the permanent mission.
It should be noted, however, that the 1961 Vienna Con-
vention on Diplomatic Relations contained no provision
to that effect. The question had not given rise to any
difficulty and States appeared to allow freedom of move-
ment to members of the family in the case of diplomats.
Nevertheless, the Commission ought to consider whether
the amendment of article 27 in the manner now proposed
might not have an effect on the future interpretation
of the corresponding article 26 of the 1961 Vienna Con-
vention.4

9. Mr. USTOR said that freedom of movement of
members of the family probably went without saying, but
he thought it was better to express it clearly in article 27.
10. The CHAIRMAN, speaking as a member of the
Commission, said that the Drafting Committee's pro-
posal to include a reference to article 39 in article 27
was possibly judicious. On the other hand, the wording
of article 26 of the Vienna Convention on Diplomatic
Relations was identical with that already approved by
the Commission for article 27 of the draft, so that the
Drafting Committee's proposal might lead to the Vienna
Convention's being interpreted as not providing for
freedom of movement and travel for the families of
members of a diplomatic mission.
11. In those circumstances it would, perhaps, be better
not to amend article 27, but to mention in the commen-
tary to that article that freedom of movement and travel
extended to members of the family of the persons con-
cerned and that the same applied to article 26 of the
Vienna Convention. He was in favour of the Drafting
Committee's broad interpretation, but dubious about its
proposed modification of article 27.

12. Mr. CASTRliN said he considered that the mem-
bers of the family of a person who enjoyed freedom of
movement and travel should also enjoy that freedom.
It was not possible, however, to interpret the Vienna
Convention so broadly.
13. He proposed, therefore, that before article 27 was
amended as proposed by the Drafting Committee,
Governments should be asked how they had applied
article 26 of the Vienna Convention. If State practice
had been liberal, the Commission might consider increa-

2 See Yearbook of the International Law Commission, 1958,
vol. II, p. 101.

3 For text of article 27, see 1017th meeting, para. 17.
4 United Nations, Treaty Series, vol. 500, p. 108.
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sing the number of persons benefiting from the right to
freedom of movement and travel.
14. Mr. NAGENDRA SINGH said he was in favour
of freedom of movement for the families of the members
of permanent missions. Nevertheless, he saw some diffi-
culty in amending article 27 in the manner proposed.
The 1961 Vienna Convention on Diplomatic Relations
did not expressly extend freedom of movement to the
families of diplomatic agents. The need for freedom
of movement for their families appeared to be greater
for diplomats than for members of permanent missions,
who were only concerned with the international orga-
nization to which they were accredited.
15. He suggested that the matter be dealt with in the
commentary on lines favourable to freedom of move-
ment.

16. Mr. BARTOS said that while the Commission
should take the provisions of the Vienna Convention on
Diplomatic Relations into account, it should not regard
them as sacrosanct. The purpose of those provisions
was to enable members of diplomatic missions to perform
their functions in the receiving State freely and efficient-
ly. The Headquarters Agreement between the United
Nations and the United States of America5 did not
expressly accord members of permanent missions to the
United Nations freedom to travel throughout United
States territory. Though the United States authorities
were tolerant in practice, in principle they might require
the persons concerned to apply for permission for their
travel. The United Nations General Assembly had appro-
ved that interpretation of the Agreement.

17. It would be going too far to place members of
permanent diplomatic missions and representatives of
States to international organizations on an equal footing
in every case and in every respect. While they might
generally be more or less assimilated in fact, in law there
was no justification for any rule of strict equality.

18. Mr. USTOR said that, as a general rule, he agreed
that care should be taken to avoid any action
which might affect the interpretation of the 1961
and 1963 Vienna Conventions. In the present instance,
however, he favoured the inclusion of an express pro-
vision on the right of members of the family to move
freely in the host State.
19. It would of course be necessary to explain the
matter in the commentary. There were two possible
approaches to the problem. One was to consider the pre-
sent liberal practice with regard to the members of the
family of diplomatic agents as a broad interpretation
of the provisions of the 1961 Vienna Convention on
Diplomatic Relations. The other was to consider that
practice as expressing a customary rule of international
law which was applicable by virtue of the concluding
paragraph of the preamble to the 1961 Vienna Conven-
tion. That Convention did not restrict the freedom of
movement of members of the family of diplomatic
agents; it simply did not regulate that freedom and, in
the absence of any such regulation, the rules of
customary international law applied.

20. He did not believe that the inclusion of such an
express provision in article 27 could have any detri-
mental effect on the situation regarding members of the
family of diplomatic agents. In bilateral diplomacy,
reciprocity was the rule and there was no danger of a
State going back on the present liberal practices in the
matter, because it would immediately face the prospect of
reciprocal action by other States. In the present instance,
however, there could be no question of reciprocity, and
it would not be unduly bold for the Commission to
amend article 27 in the manner suggested by the Drafting
Committee.
21. He did not favour the alternative of including a
reference to article 27 in the enumeration in article 39.
That enumeration was intended to cover provisions
dealing with privileges and immunities, and it would
perhaps not be altogether appropriate to regard freedom
of movement, which was provided for in article 27, as
a privilege or an immunity. For that reason, he pre-
ferred the approach adopted by the Drafting Committee.

22. The CHAIRMAN, speaking as a member of the
Commission, said he accepted Mr. Ustor's arguments.
He suggested that the Commission add to article 27 the
phrase proposed by the Drafting Committee and explain
in the commentary that it had been added in the light of
established State practice, although it was not to be
found in article 26 of the Vienna Convention.

23. Mr. KEARNEY said that, if the amendment to
article 27 proposed by the Drafting Committee were
adopted, the effect would be to extend the right to
freedom of movement to the families of permanent
representatives and members of the diplomatic staff,
who were "the persons referred to in paragraph 1 of
article 39". But the same right would apparently not
be accorded to members of the families of members of
the administrative and technical staff, who were covered
by paragraph 2 of article 39.
24. In order to overcome that difficulty, the result
sought by the Drafting Committee might be obtained
by amending the concluding words of article 27 to
read " . . . shall ensure freedom of movement and travel
in its territory to all members of the permanent mission
and to the members of their families forming part of their
respective households".

25. Mr. ROSENNE suggested that, in examining
article 39, the Commission should refrain from recon-
sidering article 27. The point to which the Drafting
Committee had drawn attention should be dealt with
in the commentary to article 39. It should be remem-
bered that the Special Rapporteur had been invited to
furnish more material in connexion with article 27.6

26. Sir Humphrey WALDOCK said that if it were
desired to alter article 27, it should be done in the
manner suggested by Mr. Kearney. At the same time, he
would urge caution in departing from the language of
the 1961 Vienna Convention, which drew rather precise
distinctions between the various categories of persons
it covered.

5 United Nations, Treaty Series, vol. I I , p. 12. 6 See 1017th meeting, paras. 43-46.
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27. Mr. ROSENNE said he had come prepared to
discuss the texts of articles 39 and 40, on which the
Drafting Committee had reported to the Commission.
If it were now suggested that the Commission recon-
sider article 27, it would be better for the Drafting
Committee to submit a proposal in writing so that mem-
bers could give it careful consideration.

28. The CHAIRMAN said that, as articles 27 and 39
were connected, the Commission could take a decision
on the reconsideration of article 27 and, if necessary,
instruct the Drafting Committee to prepare a new text
for it.

29. Mr. USTOR said that, purely as a matter of formal
procedure, Mr. Rosenne was entitled to request that
the proposal to amend article 27 be made in writing.
The Commission, however, had made it a practice
always to adopt a more flexible approach and to treat
such cases on their merits.

30. Sir Humphrey WALDOCK said it was important
that the Commission should retain a considerable flexi-
bility in its procedures. When the Commission discussed
an article of a draft, it must frequently happen that it
would have repercussions on other articles.

31. Mr. ROSENNE said it was not a question of the
Drafting Committee or the Commission not reverting
to another article which had already been adopted, since
both retained full freedom of action. But the Drafting
Committee was now recommending changes in article 27
which, in his opinion, were far-reaching and might lead
to interpretations and re-interpretations of other ins-
truments. Since the Commission had so far been careful
not to adopt formulas which would imply a need for
some re-interpretation of the Vienna Convention on
Diplomatic Relations in analogous circumstances, he
was a little surprised at the Drafting Committee's rather
complicated proposal.

32. Mr. ELIAS said that, in discussing article 38,
many members had held that amendments to that
article would give rise to difficulties, because it would
no longer be in line with the Protocol to the Vienna
Convention. He himself had thought that the Commis-
sion should be free to improve the text of the article, but
in dealing with articles 24 to 38, the Commission had
so far scrupulously refrained from making any changes
which departed from the Vienna Convention. He sugges-
ted, therefore that the Commission refer article 39 back
to the Drafting Committee, together with Mr. Kearney's
amendment, for further consideration.

33. Mr. CASTREN said he withdrew his proposal and
would agree to an immediate vote on article 27; alter-
natively, the Drafting Committee could submit its pro-
posal in writing, as had been requested.

34. The CHAIRMAN said that the Commission had
offered no comments on the Drafting Committee's text
for article 39. On the other hand, certain proposals had
been made for the amendment of article 27. As the
Commission had already adopted that article, a two-
thirds majority would be needed for its amendment.
35. He suggested that the Commission first adopt

article 39 as proposed by the Drafting Committee, with
its new title, and then turn to article 27.

Article 39 was adopted.

ARTICLE 27 (Freedom of movement)7

36. The CHAIRMAN said that with the amendment
proposed by the Drafting Committee, as further amended
by Mr. Kearney, article 27 would read:

"Subject to its laws and regulations concerning
zones entry into which is prohibited or regulated for
reasons of national security, the host State shall
ensure freedom of movement and travel in its territory
to all members of the permanent mission and to the
members of their families forming part of their respec-
tive households."

37. Mr. CASTREN asked whether the expression
"members of their families" included members of the
families of the service staff. Article 39, paragraph 3,
did not provide for privileges or immunities for that
category of persons.
38. Mr. KEARNEY said that in his opinion a person
who performed domestic service for a family should be
allowed to travel with that family to the same extent as
anybody else.

39. M. CASTREN said he was glad to have Mr. Kear-
ney's opinion. He was not against amending article 27,
but if the text now proposed were adopted, the Com-
mission would be departing appreciably from the corres-
ponding provisions of the Vienna Convention.
40. Mr. ROSENNE said he would have no objection to
the new text, provided that a sentence on the lines
suggested by the Chairman was included in the com-
mentary.

41. The CHAIRMAN invited the Commission to vote
on the Drafting Committee's amendment to article 27,
as further amended by Mr. Kearney. The Special Rap-
porteur would be requested to draw attention to the
novelty of the provision in the commentary.

The amendment to article 27 was adopted by 10 votes
to none, with 4 abstentions.

42. Sir Humphrey WALDOCK said that he had ab-
stained from voting on the amendment to article 27,
not because he was opposed to it, but because he
did not think that an adequate case had been made out
for departing from the text of the Vienna Convention.

43. Mr. BARTOS said he had abstained from voting
for two reasons. First, the amendment was inconsistent
with the preambles to the Vienna Conventions on Diplo-
matic Relations and Consular Relations, which stated
that the purpose of privileges and immunities was not
to benefit individuals, but to ensure the efficient perform-
ance of their functions; for whereas the functions of
diplomatic agents and consuls required that they should
be able to move freely throughout the territory of the
host State, the functions of members of permanent mis-

For previous discussion, see 1017th meeting, para. 16.



164 Yearbook of the International Law Commission, 1969, Volume I

sions did not require that privilege. Secondly, the amend-
ment was contrary to United Nations practice under
the Headquarters Agreement with the United States,
which did not guarantee freedom of travel throughout
United States territory, even though it might tolerate it.
44. Mr. CASTR&N said he had abstained from voting
because he doubted the advisability of extending freedom
of movement and travel to members of the families of
service staff.
ARTICLE 40 (Nationals of the host State and persons

permanently resident in the host State)8

45. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 40.

46. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 40

Nationals of the host State and persons
permanently resident in the host State

1. Except in so far as additional privileges and immunities
may be granted by the host State, the permanent represen-
tative and any member of the diplomatic staff of the perma-
nent mission who are nationals of or permanently resident in
that State shall enjoy immunity from jurisdiction, and inviola-
bility, only in respect of official acts performed in the exercise
of their functions.

2. Other members of the staff of the permanent mission and
private staff who are nationals of or permanently resident in
the host State shall enjoy privileges and immunities only to the
extent admitted by the host State. However, the host State
must exercise its jurisdiction over those persons in such a
manner as not to interfere unduly with the performance of
the functions of the mission.

47. In paragraph 1 of the French version, the Com-
mittee had replaced the words "les membres" by the
words "tout membre" after the words "le representant
permanent", so as to make it clear that the words "qui
sont ressortissants" related both to "le representant per-
manent" and to "tout membre du personnel diploma-
tique". Similar changes had been made in the English
and Spanish versions.
48. In the same paragraph, the Special Rapporteur had
provided for three cases in which immunity from juris-
diction and inviolability was enjoyed only in respect
of official acts performed in the exercise of the func-
tions of the persons concerned. The Drafting Committee
had deleted the words "or is, or has been, its repre-
sentative," because it considered that they referred to
such exceptional situations that there was no need for
them. Moreover, if a person represented, or had repre-
sented, the host State, he was very likely to be one
of its nationals and therefore subject to the limitation
imposed by the paragraph.
49. The Drafting Committee had also discussed the
case of persons permanently resident in the host State.
Some members of the Committee had advocated the
deletion of the reference to them as well, taking the

8 For previous discussion, see 996th meeting, para. 61.

view that a national of another State already perma-
nently resident in the host State was often appointed as
the permanent representative of the State of which he
was a national, and that there was no justification for
giving him a lesser status. On the other hand, it had
been pointed out that that deletion would leave the
host State in a difficult position, because it would
mean granting some permanent residents a more favour-
able status than others. The Drafting Committee
regarded that as a question of substance which the Com-
mission should decide. It had therefore left the refer-
ence to permanent residence, though in the English
version it had replaced the words "a permanent resi-
dent of" by the words "permanently resident in", since
that was the expression used in the Vienna Conven-
tions and in the draft on special missions.
50. In paragraph 2 of the French version, the Com-
mittee had deleted the words "de la mission" after the
words "les personnes au service prive" because, as stated
in article 1 (k) of the draft,8 the persons in question were
in the service of the members of the mission and not
of the mission itself.
51. Also in paragraph 2 of the French version only,
the Committee had added the words "ces membres et"
before the words "ces personnes", so as to make it
clear that the rule stated in the second sentence of
the paragraph applied to the members of the staff of the
mission and to the private staff mentioned in the first
sentence. That change was necessitated by the fact that
the French version of article 1 (k) used the term "per-
sonnes au service prive", whereas in the English version
the wording was "private staff". There was now no doubt
that the words "those persons" in the second sentence
of article 40, paragraph 2, referred to all the persons
mentioned in the first sentence, whereas the original
French version might have suggested that the words
"ces personnes" referred only to the private staff.
That difficulty had not arisen in the Vienna Conventions,
because private staff were referred to by the terms "pri-
vate servant" in the 1961 Convention and "member of
the private staff" in the 1963 Convention.

52. Mr. TAMMES said that, in the note on nationality
of members of a permanent mission in the Special Rap-
porteur's third report, I0 reference was made to a number
of conventions on privileges and immunities which con-
tained wording similar to the words "or is, or has been,
its representative" which the Drafting Committee now
proposed to delete from paragraph 1. Although the
Chairman of the Drafting Committee had rightly poin-
ted out that that case would rarely occur in practice, he
wondered whether, since provision was made for it in
so many important conventions, it would be altogether
wise to drop it from article 40.

53. Mr. ROSENNE said that there was a minor dis-
crepancy between the French and English versions of
the second sentence of paragraph 2. The French ver-
sion read: "Toutefois, I'Etat hote doit exercer sa juri-

9 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

10 Ibid., document A/CN.4/203/Add.l.
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diction sur ces membres et ces personnes ...", while
the English version read: "However, the host State must
exercice its jurisdiction over those persons . . .". In
drafting multilingual texts, it was surely unsound to
adopt a phrase which in one language version had two
objects and in another had only one.
54. Sir Humphrey WALDOCK suggested that the
English version of the first sentence of paragraph 2 be
amended to read: "Other members of the staff of
the permanent mission and persons on the private
staff . . ."; the second sentence of that paragraph could
then be amended to read: "However, the host State must
exercise its jurisdiction over those members and per-
sons . . .".

55. Mr. BARTOS said that in any case there could
be no question of reverting to the term "servant",
which had been rejected in the new ILO terminology.
Furthermore, the expression "private staff" was wider
and could include a tutor, private chaplain, and so on.
56. The CHAIRMAN suggested that the Commission
accept the amendment to the English version proposed
by Sir Humphrey Waldock in order to bring it into line
with the French.

It was so agreed.

57. Mr. CASTREN said he was a little concerned at
the deletion of the words "or is, or has been, its repre-
sentative". He did not particularly like that form of
words, which he did not find very clear because he
did not see how the fact of a person having been a
representative of the host State could affect his legal
status when he was no longer a representative of that
State. But Mr. Tammes had pointed out that the words
appeared in several treaties or conventions, so it might
be better to hear the Special Rapporteur's opinion before
deleting them.

58. Mr. ALB6NICO said that the text of article 40 pro-
posed by the Drafting Committee reflected present prac-
tice and was in conformity with the corresponding
article 38 of the Vienna Convention on Diplomatic Rela-
tions.11 He was therefore prepared to accept the Draft-
ing Committee's proposal to delete the words "or is,
or has been, its representative".

59. Mr. BARTOS said that the situation contem-
plated in the phrase deleted by the Drafting Committee
might occur in consequence of a change of regime or a
territorial change entailing a change in nationality, but
such cases were relatively rare and it seemed unnecessary
to complicate the article by alluding to them, particularly
since they were always governed by special provisions.
60. The CHAIRMAN said that Mr. Castren had
suggested that the Special Rapporteur be asked for his
opinion, but no member had formally proposed that the
deleted phrase be restored. The Commission might there-
fore adopt the article in the Drafting Committee's ver-
sion, the more so since the 1961 Vienna Convention did
not contain the phrase, and at the same time ask the Spe-
cial Rapporteur for his opinion.

61. Mr. CASTANEDA said that the Commission also
had to decide whether the reference to permanent
residence should be kept or deleted.
62. Mr. YASSEEN said he had stated his opposition
to the reference to permanent residence as long ago as
1961, at the Vienna Conference on Diplomatic Inter-
course and Immunities. Though status as a national of
the host State might be a reason for restricting privi-
leges and immunities, permanent residence in that State
was not, especially if the person concerned had the
nationality of the sending State. He was therefore against
mentioning permanent residence in article 40, para-
graph 1.

63. Mr. ALBONICO said that he supported the Draft-
ing Committee's proposal to retain the words "or per-
manently resident in that State" in paragraph 1, since
it was only logical that representatives who had their
permanent residence in the host State should not enjoy
the same privileges and immunities as those coming
from the sending State.

64. Mr. CASTANEDA said that the situation contem-
plated in the phrase "or permanently resident in that
State" often arose, especially in New York. There was no
reason whatever to give such persons a lower status,
since that would mean creating a separate of perma-
nent representatives different from the others. Permanent
residence did not create any special link with the host
State that justified discriminatory treatment of perma-
nent representatives who were also permanent residents.
65. If the host State considered that the person con-
cerned ought not to enjoy the privileges and immuni-
ties of a permanent representative at the same time as
the status of permanent resident, it should change its
internal laws or regulations governing the status of per-
manent residents. He was in favour of deleting the
phrase "or permanently resident in that State".
66. Mr. KEARNEY said he did not think that the
host State should be placed under the burden of chan-
ging its legislation for the benefit of representatives
who had their permanent residence in its territory. By
electing to live permanently in the host State, the indivi-
dual in question had already acquired certain privileges
and immunities which were denied to temporary visitors,
such as tourists, students, trainees and the like. If he
subsequently became the permanent representative of
a foreign State, it would be unreasonable for him to
expect that he might thereby acquire an additional set
of privileges and immunities, such as exemption from
taxation and police jurisdiction and the right to import
duty-free goods. He therefore favoured the retention
of the words "or permanently resident in that State"-.

The meeting rose at 1 p.m.
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Pinto, Mr. Kearney, Mr. Nagendra Singh, Mr. Raman-
gasoavina, Mr. Rosenne, Mr. Ruda, Mr. Ustor, Sir
Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 40 (Nationals of the host State and persons
permanently resident in the host State) (continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the text proposed by the Drafting
Committee for article 40. The Commission had been
asked by the Drafting Committee to decide whether or
not it intended to retain the reference in paragraph 1
to permanent residence.

2. Mr. BARTOS observed that it was in the Vienna
Convention on Diplomatic Relations that permanent
residence had been treated for the first time as a case
for exclusion from privileges and immunities.1 The exclu-
sion did not, of course, relate to functional privileges
and immunities, but it did lead, even in the present
draft, to discrimination between permanent representa-
tives who enjoyed full privileges and immunities and
those who enjoyed them only for official acts performed
in the exercise of their functions.
3. In the case of permanent residents, host States
complained more about the privileges and immunities
granted to members of their families than about those
enjoyed by the permanent representatives themselves.
4. With regard to such permanent representatives them-
selves, various objections had been raised. The host State
regarded them as something of a danger, because of
their special knowledge of the customs of the country
and because it was easier for them than for orther diplo-
mats to gain access to government officials. Most per-
manent residents engaged in some commercial or pro-
fessional activity in the host country, like nationals. If it
were agreed that, in their capacity as permanent repre-
sentatives, they were entitled to the same privileges and
immunities as other permanent representatives, it would
also have to be agreed that they must refrain from
any commercial or professional activity. Mr. Kearney
had made a discreet but plain enough allusion to persons
who tried to take advantage of their position to obtain
diplomatic privileges and immunities in order to evade
taxes, dues or customs duties.2 The matter must there-
fore be regulated very clearly.
5. It was in the case of members of the family that the

1 United Nations, Treaty Series, vol. 500, p. 118, article 38.
2 See previous meeting, para. 66.

problem was most delicate. If permanent representatives
who were also permanent residents were granted full
privileges and immunities, those privileges and immuni-
ties would also extend to their wives and children. He had
been told that the sons of permanent representatives had
often caused the local authorities of the host country far
more trouble than their fathers. But since children, too,
were generally covered by privileges and immunities,
the host countries had had to request that adult sons, at
least, should not enjoy them. In New York the question
had been raised even in connexion with the adult daugh-
ters of persons enjoying privileges and immunities, but
no exception had been made in that case.
6. Personally, he had no hard and fast views on the
matter, but he did think that, before deleting the refer-
ence to residence from paragraph 1, the Commission
should consider the consequences and decide whether it
served any purpose. In most of the countries where
there were headquarters of international organizations,
there were numbers of aliens who enjoyed the status of
permanent resident, which allowed them advantages not
available to other aliens, including the right to engage
in professional or commercial activity.
7. Presumably the Special Rapporteur had included
that exception in the text of his draft not just in order
to follow the precedents of the Vienna Conventions,
but also for realistic reasons, which should at least be
brought to the Commission's notice.
8. If the Commission decided to delete that exception,
it should state the reason plainly in the commentary and
explain that it had examined the possibility of restricting
privileges and immunities in the case under considera-
tion, but had concluded that to do so might impede the
performance of the functions of permanent missions and
permanent representatives.

9. Mr. YASSEEN said that the status of permanent
representative or member of a permanent mission was
an international status which must take precedence over
that of permanent resident. The exception in respect of
nationality of the host State was justified because of the
bond of allegiance between the national and his State.
The status of national thereby acquired an international
scope.
10. The proviso in paragraph 1 was not based on the
functional theory. It was more restrictive than that, for
performance of the function was not limited to offi-
cial acts. If the Commission decided in favour of such
a limitation, it would be restricting the freedom of action
and latitude of a permanent representative who was
also a permanent resident and be placing him in an
inferior position in relation to other permanent repre-
sentatives.
11. The possibility of combining the advantages of
the two kinds of status was another matter. He was
not urging the desirability of any such plurality. The
host State might take steps to prevent it. The Commis-
sion might provide that the status of permanent resident
was suspended for such time as the person concerned
enjoyed the status of permanent representative: he would
then not be able to engage in any professional or
commercial activity, for instance. But the privileges
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and immunities of a permanent representative should
not be restricted solely by reason of his permanent resi-
dence in the host State.
12. Mr. RAMANGASOAVINA said he was not in
favour of deleting the restriction relating to permanent
residence. It had been argued that it would entail dis-
crimination as between permanent representatives, but
the attempt to avoid such discrimination involved the
risk of creating another and even more serious form
of discrimination. There could be two classes of perma-
nent resident in a country: residents who were nationals
of the country and residents who were aliens. As a
general rule, an effort was made to accord them complete
equality both in civil life and in employment. Without
the restriction in paragraph 1, a permanently resident
alien, who was also a permanent representative, would
enjoy unfair advantages in relation to a resident who
was a national.
13. Article 40 as it stood gave adequate protection
to the persons covered by it. First, they enjoyed privi-
leges and immunities for official acts; secondly, the host
State might grant them additional privileges and immu-
nities; and thirdly, in the exercise of its jurisdiction the
host State must not interfere unduly with the perform-
ance of the functions of the mission. Thus it was the
functions of the permanent representative that were
protected. So far as his private acts were concerned,
a permanent representative who was also a permanent
resident should be placed on an equal footing with
nationals of the host State.
14. A comparison of the provisions of articles 39
and 40 seemed to disclose an anomaly. Article 39, para-
graph 1, did not mention permanent residence in
connexion with members of the family. It was, however,
possible that a member of the family, an adult son,
for example, might have become a permanent resident,
in which case he would apparently be entitled to full
privileges and immunities, whereas the permanent
representative who was in the same position would be
subject to the restriction in article 40.
15. With regard to the wording, the expression "d'une
maniere excessive" in the French version of article 40,
paragraph 2, and in article 39, paragraph 4, was a
bad translation of the English adverb "unduly". It
would be better to say "d'une maniere abusive". The
expression "d'une maniere excessive" could give the
impression that the host State might interfere with
the functions of the mission, provided that it did not
do so excessively.
16. Sir Humphrey WALDOCK said he felt compelled
to start from the premise that article 40 was based on
a text which had already been carefully considered by
governments in connexion with the 1961 Vienna Con-
vention.
17. Moreover, it was impossible to overlook the fact
that an individual's permanent residence in the host
State prior to his appointment as a representative did
distinguish him from an individual who had resided
in the sending State prior to his appointment. To take
only one example, he was in an exceptionally favour-
able position vis-a-vis his business creditors. His posi-

tion was entirely different from what it would be in
normal diplomatic relations, when the receiving State
would not be obliged to accept his appointment and
could refuse its agrement. That measure of protection
was lacking in the case of a host State, whose position
was therefore much less strong. Consequently, if the
words "or permanently resident in that State" had been
considered necessary in the Vienna Convention, they
would, a fortiori, seem to be even more necessary in
the present article.
18. For the same reasons as had already been given
by Mr. Kearney, Mr. Bartos and Mr. Ramanasoavina,
therefore, he did not think that a case had been made
out for departing from the Vienna text.

19. Mr. ELIAS said that, although powerful argu-
ments had been advanced for the deletion of the phrase
"or permanently resident in that State", it would be
difficult to produce a new text which would cover the
problems mentioned by Mr. Kearney and other mem-
bers. In order not to disrupt the delicate formula
adopted in article 38 of the 1961 Vienna Convention,
the best solution would be to retain paragraph 1 in its
present form.
20. The argument for deleting the phrase in question,
however, should be fully stated in the commentary, in
order to give governments an opportunity of suggesting
alternative formulations if they wished.

21. Mr. ALB6NICO said he was inclined to support
the idea that permanent residence in the host State
placed certain limitations on the privileges and immu-
nities of a permanent representative. Under the law
of many States, permanent residence created a new
domicile, which extinguished any former domicile and
in itself conferred a sort of second nationality. Per-
manent residence tended to forge a juridical and poli-
tical link of great strength, and if that link gave rise
to certain rights and privileges, it was only logical that
it should also give rise to certain obligations towards
the host State.

22. It was inconceivable that, by voluntarily taking a
diplomatic appointment, a person already enjoying the
rights and privileges of permanent residence should be
able to place himself in a more favoured position than
those who were, in that respect, his equals. To accept
that interpretation would create serious problems of
jurisdiction, for by virtue of his permanent residence
in the host State such a person would enjoy immunity,
in civil suits, from the jurisdiction of his home State,
while by taking the post of permanent representative
in the host State he would be immune from the jurisdic-
tion of that State as well. Hence the present text of
paragraph 1 should be retained.

23. He was beginning to be seriously concerned at
the fact that the Commission in some cases seemed to
regard the text of the Vienna Convention as something
sacrosanct, from which no departure could be permitted,
while in other cases it took precisely the opposite view.

24. Mr. IGNACIO-PINTO said he would be inclined
to advocate the deletion of the reference to permanent
residence in paragraph 1.
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25. It had been convincingly argued that a permanent
representative, or a member of a permanent mission,
who was at the same time a permanent resident of
the host State, was in a position of unjustified inferior-
ity incompatible with his functions with an international
organization. Combining the advantages of the status
of permanent resident with those of the status of per-
manent representative would, however, mean placing
a permanent representative who enjoyed that dual status
in a more favourable position than other permanent
representatives. Might not the best solution be that
in such a case the permanent representative would waive
his status as permanent resident, at least for the period
during which he enjoyed privileges and immunities?
26. In view of the strength of the arguments advanced
by those in favour of retaining the restriction, however,
he would be prepared to approve its retention for
the time being, provided that it was fully explained in
the commentary that the question should be considered
very closely since there was a danger of its undermining
the very basis of the privileges and immunities of per-
manent representatives to international organizations.
The Commission could take a final decision later, in
the light of comments by Governments.
27. Mr. NAGENDRA SINGH said that, after listen-
ing to the views of his colleagues, he did not think
that there was a sufficiently strong case for departing
from the text of the Vienna Convention.
28. He agreed with Mr. Elias that a reference to the
difference of opinion over paragraph 1 should be
included in the commentary in order to attract com-
ments by Governments.
29. The CHAIRMAN, speaking as a member of the
Commission, said that there were three reasons for
deleting the phrase. First, the interests of medium-
sized and small countries needed to be protected, for
they were the countries which appointed permanent
residents as permanent representatives to an interna-
tional organization or as members of the staff of their
mission, because they did not have enough qualified
civil servants available.
30. Secondly, article 39, paragraph 1, like article 37,
paragraph 1 of the Vienna Convention on Diplomatic
Relations, contained no exception relating to permanent
residence. Mr. Ramangasoavina had pointed out that
that would entail different treatment for a permanent
representative and the members of his family, whereby
the latter would have the advantage.
31. Thirdly, article 40, paragraph 1 referred to the
functions of the permanent representative and the mem-
bers of the diplomatic staff of a permanent mission
to an international organization. While in relations
between a sending State and a receiving State it was
easy to decide whether an act fell within the diplomatic
function or not, in relations between States and inter-
national organizations it was not for the host State to
determine whether something did or did not fall within
the functions of a permanent mission.
32. There were, however, also arguments for retaining
the proviso. It was a rather delicate question for the
Commission to decide.

33. Speaking as Chairman, he said that the Commis-
sion might consider replacing the word "excessive'1

by the word "abusive" in the French version.of ar-
ticle 40, paragraph 2, as suggested by Mr. Ramangasoa-
vina, on the understanding that it would be specified
in the commentary that the intention was merely to
provide a more accurate equivalent of the English term,
not to change the meaning of the provision.
34. Mr. ROSENNE said that, since article 40 had
been copied from a text which was already authentic
in five languages, he doubted whether the Commission
should try to improve one particular version at the
present stage. Such an action would lay the text open
to misinterpretations; it would be better only to refer
to the matter in the commentary.
35. Sir Humphrey WALDOCK said he thought that
the French word "abusive" went much further than the
English word "unduly", which in his opinion was almost
exactly right and offered greater protection to the
sending State.

36. Mr. ALB6NICO said that the French word
"abusive" had an entirely different connotation from
the Spanish word "indebidamente".
37. Mr. RAMANGASOAVINA said he thought it
was the French word "excessive" which implied more
than was meant. The verb "entraver" was in itself very
strong. The expression "de maniere excessive" meant
exceeding certain limits. It would therefore imply that
the host State was permitted to interfere with the per-
formance of the functions of the mission within certain
limits. The use of the word "abusive" would stress that
what was to be prevented was misuse of authority by
agents of the host State.

38. The CHAIRMAN, supported by Mr. USTOR,
suggested that the Commission should decide not to
amend the last sentence of paragraph 2, but instead, to
explain the difficulty in the commentary.

It was so agreed.

39. The CHAIRMAN suggested that, in response to
the Drafting Committee's request, the Commission take
a decision on the question whether the words "or
permanently resident in", in paragraph 1, should be
deleted or not.

40. Mr. ALB6NICO said he thought that the atten-
tion of Governments should be drawn tho the general
problem involved rather than to the desirability of
deleting a particular phrase.
41. The CHAIRMAN put to the vote the amend-
ment deleting the words "or permanently resident in",
in paragraph 1.

The amendment was rejected by 10 votes to 5, with
1 abstention.

42. Mr. ROSENNE said that he had voted against the
amendment because he did not think that a sufficiently
strong case had been made out for the deletion of the
phrase in question.
43. Mr. RUDA said that he had voted against the
amendment because he thought that it was better, for



1023rd meeting —18 July 1969 169

the time being, to adhere to the language of article 38
of the 1961 Vienna Convention.
44. Mr. YASSEEN said he had voted for the amend-
ment, despite his anxiety that the Commission should
follow the text of the Vienna Conventions, because he
believed that the retention of the exception might impair
the free exercise of an international function, namely,
that of permanent representative.

45. Mr. BARTOS said he had already explained his
position on the amendment. He had abstained from
voting because he believed that deletion of the limita-
tion would require further changes in the text, which
the Commission was not in a position to make at that
stage.

46. The CHAIRMAN, speaking as a member of the
Commission, said he had voted for the amendment
with the interests of medium-sized and small countries
particularly in mind.
47. Mr. RUDA said he agreed with the Chairman of
the Drafting Committee that there were two distinct
trends in the Commission concerning article 40 and
that the arguments on both sides should be clearly
reflected in the commentary and brought to the atten-
tion of Governments.

48. Mr. KEARNEY proposed that the commentary
should also include a suggestion that an attempt be
made to obtain some factual information about the
practical aspects of the matter at issue: in other words,
to ascertain to what extent, at the present time, per-
manent representatives to international organizations
were, in fact, permanent residents of the host State.

49. Mr. ELI AS said he supported Mr. Kearney's pro-
posal. The situation had arisen in his own country, and
the Commission should make a direct request to Govern-
ments for the necessary information.
50. Mr. ROSENNE said that the Commission should
not only request the views of Governments, but should
also ask the Secretariat to what extent the problem
existed in the main cities of the world where there
were international organizations.

51. Mr. NAGENDRA SINGH said he supported
Mr. Rosenne's suggestion.
52. The CHAIRMAN suggested that the Commission
adopt the text proposed by the Drafting Committee for
article 40, with the amendments to the English version
of paragraph 2 made at the previous meeting, on the
understanding that the commentary would be drafted
on the basis of the discussion concerning the question
of permanent residents.

Article 40, as amended, was adopted.

ARTICLE 41 (Duration of privileges and immunities)3

53. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 41.

54. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 41

Duration of privileges and immunities

1. Every person entitled to privileges and immunities shall
enjoy them from the moment he enters the territory of the
host State on proceeding to take up his post or, if already
in its territory, from the moment when his appointment is
notified to the host State by the Organization or by the sending
State.

2. When the functions of a person enjoying privileges and
immunities have come to an end, such privileges and immu-
nities shall normally cease at the moment when he leaves the
country, or on expiry of a reasonable period in which to do so,
but shall subsist until that time, even in case of armed conflict.
However, with respect to acts performed by such a person in
the exercise of his functions as a member of the permanent
mission, immunity shall continue to subsist.

3. In case of the death of a member of the permanent
mission, the members of his family shall continue to enjoy
the privileges and immunities to which they are entitled until
the expiry of a reasonable period in which to leave the country.

4. In the event of the death of a member of the permanent
mission not a national of or permanently resident in the host
State or of a member of his family forming part of his house-
hold, the host State shall permit the withdrawal of the movable
property of the deceased, with the exception of any property
acquired in the country the export of which was prohibited
at the time of his death. Estate, succession and inheritance
duties shall not be levied on movable property the presence
of which in the host State was due solely to the presence there
of the deceased as a member of the permanent mission or as
a member of the family of a member of the permanent
mission.

55. The Drafting Committee had made only one
change of importance in the text. The final part of
paragraph 1 dealt with the position of a person who
was appointed a member of a permanent mission when
he was already in the territory of the host State. The
Committee had noted that article 17, paragraph 3 4

provided that the organization should transmit to the
host State certain notifications received from the
sending State, in particular notifications concerning the
engagement of persons resident in the host State as
members of a permanent mission. Article 17, para-
graph 4, provided in addition that the sending State
might also transmit the notifications in question direct
to the host State. In order to take those provisions into
account the Committee had added at the end of ar-
ticle 41, paragraph 1, after the words "when his appoint-
ment is notified to the host State", the words "by the
Organization or by the sending State".

56. The Committee had replaced the expression "per-
manent resident of" in the English version of para-
graph 4 by the expression "permanently resident in",
and in the Spanish version the phrase "ni residente
permanente en el" by the phrase "o tenga en el resi-

3 For previous discussion, see 996th meeting, para. 64.

4 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.
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dencia permanente". The same changes had been made
in article 40, paragraph 1.
57. Mr. RUDA said he favoured the text proposed
by the Drafting Committee; the additional words at the
end of paragraph 1 were appropriate. He also fully
supported the changes made in the Spanish version.
58. The CHAIRMAN suggested that the Commission
adopt the text proposed by the Drafting Committee for
article 41.

Article 41 was adopted}

ARTICLE 42 (Transit through the territory of a third
State) 6

59. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 42.

60. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 42

Transit through the territory of a third State

1. If the permanent representative or a member of the
diplomatic staff of the permanent mission passes through or
is in the territory of a third State, which has granted him a
passport visa if such visa was necessary, while proceeding
to take up or to return to his post, or when returning to his
own country, the third State shall accord him inviolability and
such other immunities as may be required to ensure his
transit or return. The same shall apply in the case of the
members of his family enjoying privileges or immunities who
are accompanying the permanent representative or member
of the diplomatic staff of the permanent mission or travelling
separately to join him or to return to their country.

2. In circumstances similar to those specified in paragraph 1
of this article, third States shall not hinder the passage of
members of the administrative and technical or service staff
of the permanent mission, and of members of their families,
through their territories.

3. Third States shall accord to official correspondence and
other official communications in transit, including messages in
code or cipher, the same freedom and protection as is accorded
by the host State. They shall accord to the couriers of the
permanent mission who have been granted a passport visa
if such visa was necessary, and to the bags of the permanent
mission in transit the same inviolability and protection as the
host State is bound to accord.

4. The obligations of third States under paragraphs 1, 2
and 3 of this article shall also apply to the persons mentioned
respectively in those paragraphs, and to the official communica-
tions and bags of the permanent mission, whose presence in
the territory of the third State is due to force majeure.

61. The Special Rapporteur had entitled article 42
"Duties of third States"; for the sake of uniformity
the Drafting Committee had substituted the title of
article 43 of the draft on special missions, namely,
"Transit through the territory of a third State".

5 For resumption of the discussion of paragraph 2, see
1036th meeting, para. 1.

6 For previous discussion, see 997th meeting, para. 1.

62. All the other changes were purely drafting amend-
ments. In the French version, in the first sentence of
paragraph 1 the Committee had put the verb "accor-
der", which had been in the future in the Special Rap-
porteur's text and in article 40 of the 1961 Vienna
Convention, into the present tense. It had also con-
sidered that the phrase "// fera de meme pour les
membres de sa famille", at the beginning of the second
sentence of paragraph 1, needed amending. The words
"IV and "sa" seemed to refer to the same person,
whereas in fact "II" referred to the third State and "sa"
to the permanent representative or member of the
diplomatic staff mentioned a little earlier in the text.
The Committee had therefore amended the phrase to
read "L'Etat tiers fait de meme pour les membres de
la famille". The English version was not affected by
that change. In the Spanish version, the words "su
familia" had been replaced by the words "la familia".
63. In paragraphs 3 and 4, in order to bring the
wording into line with that of article 28,7 the Com-
mittee had replaced the expression "diplomatic cou-
riers" by "couriers of the permanent mission" and
"diplomatic bags" by "bags of the permanent mission".
64. At the first reading, the Commission had discus-
sed at length the question whether third States were
obliged to allow members of permanent missions free
passage. The discussion had turned mainly on the
phrase "which has granted him a passport visa if such
visa was necessary". The Committee had not changed
that phrase at all, but had expressed the hope that the
Special Rapporteur would record the Commission's
discussion in the commentary in order to elicit com-
ments from Governments.

65. The CHAIRMAN, speaking as a member of the
Commission, referring to the change in language made
by the Drafting Committee in the second sentence of
paragraph 3, said that a diplomatic courier and a cou-
rier of a permanent mission were sometimes the same
person. If a distinction had to be made, either the
wording proposed by the Drafting Committee should
be retained and the requisite explanation given in the
commentary, or the Commission should go back to the
Special Rapporteur's wording.
66. Mr. ROSENNE said he asssociated himself with
the Chairman's comments.
67. There was also another question he wished to
raise with regard to paragraphs 1 and 3. Those para-
graphs were couched in terms drawn from the 1961
Vienna Convention which suggested that recognition
of the status of the permanent representative or other
person concerned was dependent on the fact that the
third State had "granted him a passport visa if such
visa was necessary". Thus they did not cover the case
in which no visa was required; no obligation was spe-
cified for the third State in that case. Since 1961, the
abolition of the visa requirement had become much
more widespread, especially for diplomatic passports.
It was therefore necessary to specify that the third
State should also accord the necessary immunities, where
no visa was required.

7 See 1017th meeting, paras. 52 and 70.
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68. Mr. ALB6NICO said that paragraph 1 dealt only
with the case of a permanent representative or a mem-
ber of the diplomatic staff of the permanent mission,
and members of their families, proceeding to take up
or to return to their posts or returning to their own
country. Paragraph 4 dealt with the case in which the
presence of such persons in the territory of the third
State was "due to force majeure". No provision was
made, however, for other journeys by such persons to
third States. The 1928 Havana Convention regarding
Diplomatic Officers specified that the third State should
grant privileges and immunities in such cases.8

69. Mr. CASTANEDA (Chairman of the Drafting
Committee), replying to Mr. Rosenne, said that para-
graph 1 dealt with the case in which a visa was required
and was granted by a third State. In such a case, the
third State must grant inviolability and any other neces-
sary immunities, but it was obvious that the same applied
when no visa was required.
70. With regard to the question raised by Mr. Albo-
nico, the first three paragraphs of article 42 dealt only
with the transit of persons proceeding to take up or to
return to their post or returning to their own country.
Paragraph 4 dealt with the exceptional case of force
majeure. There was force majeure, for example, when
an aircraft had to make a forced landing in the terri-
tory of a State outside its normal route. The case of a
permanent representative who already lived in the host
State and was travelling to another country, no matter
what was the object of the journey, was not covered
by article 42.
71. Sir Humphrey WALDOCK said he associated
himself with the interpretation placed on paragraph 1
by the Chairman of the Drafting Committee. Admittedly
the form of words used in that paragraph, which had
been taken from the corresponding provision of the
1961 Vienna Convention on Diplomatic Relations,9

was not very felicitous. Nevertheless, the intention could
only have been to indicate that, whether a passport
visa was necessary or not, the privileges and immunities
should be accorded to the person to whom the necessary
visa had been granted or who was dispensed from the
visa requirement. Any other interpretation would
deprive paragraph 1 of all useful effect and would be
contrary to the normal rules of interpretation.
72. Mr. ROSENNE said that the interpretation placed
on paragraph 1 by the Chairman of the Drafting Com-
mittee and by Sir Humphrey Waldock was eminently
desirable. But unfortunately, it was possible for a
State to adopt a different interpretation in good faith,
especially as privileges and immunities were always
construed restrictively.
73. If it were desired to ensure that privileges and
immunities would be accorded by the third State even
where a visa was not required, the language of para-
graph 1 would have to be altered. The question was of
practical importance because there had, in fact, been

8 League of Nations, Treaty Series, vol. CLV, p. 271,
article 23.

9 United Nations, Treaty Series, vol. 500, pp. 118-120,
article 40.

serious abuses of the privileges and immunities of per-
manent representatives in transit.
74. The CHAIRMAN, speaking as a member of the
Commission, said that it was stipulated in article 43,
paragraph 3, of the draft on special missions 10 that
third States "shall accord to the couriers and bags of
the special mission in transit the same inviolability and
protection as the receiving State is bound to accord".
He noted that the Drafting Committee had taken that
provision as a model in amending paragraph 3 of
article 42. Consequently, he would not press the point
he had made earlier about the distinction between a
diplomatic courier and the courier of a permanent
mission.
75. The phrase " which had granted him a passport
visa if such visa was necessary", which was in the two
Vienna Conventions and had now been reproduced in
article 42, had been omitted from article 43, para-
graph 1, of the draft on special missions. The reason
why it had been omitted was that a paragraph 4 had
been added to the article, stipulating that a third State
was bound to permit the persons referred to in the
article to pass through its territory only if it had been
informed in advance, either in the visa application or
by notification, of the transit of those persons.
76. Mr. ROSENNE said he was grateful to the Chair-
man for having drawn attention to the different struc-
ture of the corresponding article 43 of the draft on
special missions. It was true that paragraph 1 of that
article did not contain the words "which has granted
him a passport visa if such visa was necessary", but
paragraph 4 made a clear distinction between cases in
which a visa was necessary and other cases, and speci-
fied that the third State was bound to comply with
its obligations "only if it has been informed in advance,
either in the visa application or by notification, of
the transit of those persons . . . and has raised no
objection to it". A similar paragraph was not included
in the article under discussion.
77. It was clear that paragraph 4 of article 43 of the
draft on special missions provided a much better model
for article 42 with regard to the point he had raised.

78. Mr. BARTOS observed that article 9 of the
Vienna Convention on Diplomatic Relations provided
that the receiving State might, without having to explain
its decision, declare a person non grata, or not accept-
able, even before that person arrived in its territory.
Hence a third State had no obligation to grant a visa.
79. Sir Humphrey WALDOCK said that the use of
the word "If" in the present article made it impossible
for a third State acting in good faith to interpret the
provision restrictively. The object of paragraph 1 was
to leave the third State free to refuse passage to the
persons concerned; the privileges and immunities were
specified for the case in which it accorded passage,
whether by granting a visa or by not requiring one.

80. Mr. CASTREN said he agreed with Mr. Casta-
neda's and Sir Humphrey Waldock's interpretation of

10 See Yearbook of the International Law Commission, 1967,
vol. II, p. 365.
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paragraph 1. In his opinion, Mr. Rosenne's restrictive
construction was not logical. In practice, until a third
State had received a visa application or advance noti-
fication, it would not know whether a journey was the
official travel in transit covered by article 42.

81. Mr. KEARNEY said that the legislative history
of the corresponding article of the 1961 Vienna Con-
vention supported the construction placed on para-
graph 1 by the Chairman of the Drafting Committee.
The Commission's 1958 draft of article 39 " had not
contained the words "which has granted him a passport
visa if such visa was necessary"; they had been intro-
duced at the 1961 Vienna Conference as an amend-
ment.

82. The CHAIRMAN, speaking as a member of the
Commission, said he concurred in the interpretation of
paragraph 1 given by Mr. Castafieda and other mem-
bers.

83. Mr. ROSENNE said he was opposed to article 42
as it stood. He could have supported the article if
it had been drafted in the same form as article 43 of
the draft on special missions.

84. The CHAIRMAN suggested that the Commission
adopt article 42 in the form proposed by the Drafting
Committee.

Article 42 was adopted.

ARTICLE 43 (Non-discrimination)12

85. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 43.

86. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 43

Non-discrimination

In the application of the provisions of the present articles,
no discrimination shall be made as between States.

87. In order to bring the Spanish version of the
article closer to the other language versions, the Com-
mittee had deleted the word "ninguna", although it
appeared in the text of the Vienna Convention.

88. Mr. NAGENDRA SINGH suggested that the
Commission adopt article 43 as proposed by the Draft-
ing Committee.

Article 43 was adopted.

The meeting rose at 1 p.m.

1024th MEETING

Tuesday, 22 July 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Elias, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Jimenez de Arechaga, Mr. Kearney,
Mr. Ramangasoavina, Mr. Rosenne, Mr. Ruda,
Mr. Tammes, Mr. Ustor, Sir Humphrey Waldock,
Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES
PROPOSED BY THE DRAFTING COMMITTEE

ARTICLE 44 (Obligation to respect the laws and regu-
lations of the host State) 1

1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 44.

2. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 44

Obligation to respect the laws and regulations of the host State

1. Without prejudice to their privileges and immunities,
it is the duty of all persons enjoying such privileges and
immunities to respect the laws and regulations of the host
State. They also have a duty not to interfere in the internal
affairs of that State.

2. The premises of the permanent mission must not be used
in any manner incompatible with the functions of the perma-
nent mission [as laid down in the present articles or by other
rules of general international law].

3. The Committee had unanimously decided that the
words "or by special agreements in force between the
sending and the host State", at the end of paragraph 2
(A/CN.4/218/Add.l), were unnecessary, because
article 4 stated that "The provisions of the present
articles are without prejudice to other international
agreements in force between States or between States
and international organizations". The Committee had
therefore deleted those words.

4. Several members of the Committee had also con-
sidered the words "as laid down in the present articles
or by other rules of general international law" to be
unnecessary. As not all the members had been in favour

11 Op. cit., 195, vol. II, p. 103.
12 For previous discussion, see 997th meeting, para. 22.

1 For previous discussion, see 997th meeting, paras. 67-75,
and 998th meeting.



1024th meeting — 22 July 1969 173

of deleting those words, however, the Committee had
placed them in brackets.
5. A few slight changes had been made to the Spanish
version of the article.
6. Mr. Kearney, it would be remembered, had sub-
mitted an amendment adding a paragraph 3 to
article 44.2 Later, he had submitted a revised version to
the Drafting Committee, but had finally withdrawn it,
as most of the members of the Committee had not
favoured it. Mr. Kearney had now submitted a new
version of his amendment. It was designed solely to
state a substantive rule, omitting any reference to pro-
cedure, and read:

"3 . The sending State shall remove from the per-
manent mission any person enjoying immunity from
the criminal jurisdiction of the host State under this
Convention who has seriously violated the criminal
laws or regulations of the host State."

7. Mr. KEARNEY, introducing his amendment, said
that in two previous proposals he had tried to combine
certain procedural steps with the general principle that
a member of a permanent mission who violated the
criminal laws of the host State should not be allowed
to remain in its territory and enjoy immunity from its
criminal jurisdiction. In view of the difficulty of reaching
agreement about the procedural problems, however, he
was now proposing merely a statement of the general
principle, which would place an obligation on the sen-
ding State to remove the offending member. The ques-
tion of what might or might not happen if the sending
State violated that general principle could be left for
consideration in connexion with the final clause of the
draft articles, concerning the settlement of disputes.
8. In view of the objections of other members, he
had omitted any reference in his present proposal to
the case of repeated violations of the criminal laws of
the host State.
9. Mr. Bartos had been somewhat concerned at the
inclusion of a reference to the "regulations" of the
host State.3 In the case of his own country, such a refer-
ence would be immaterial because criminal regulations
in the United States were always based on legislation,
but since there were a number of States which recog-
nized criminal regulations or orders in their legislation,
he thought that the reference to regulations should
remain. He would, however, have no serious objections
to its deletion.

10. The CHAIRMAN, speaking as a member of the
Commission, said that in the cases covered by the
amendment the organization was usually informed of
the violation by the host State and itself approached
the permanent mission with a request that the person
concerned leave the territory of the host State.
11. Despite that practice, it might be as well to add
the proposed paragraph 3, but with the following
changes: the words "or regulations" should be deleted,
since the reference was in fact to criminal laws; the

words "these articles" should be substituted for the
words "this Convention", since the Commission was
still only considering a draft of articles; and in the
French version the words "doit retirer" should be
replaced by the word "retirera", which would be closer
to the English.
12. Mr. ROSENNE said he supported Mr. Kearney's
amendment.
13. It would be better, however, not to introduce the
concept of "regulations", which was subject to various
interpretations. As a minor drafting point, he would
suggest that the plural expression "criminal laws" be
replaced by "criminal law".
14. Mr. ELIAS said he questioned the use of the
adverb "seriously" in the expression "who has seriously
violated the criminal laws or regulations of the host
State". It was not so much the manner in which the
criminal laws were violated as the fact of the viola-
tion itself that was decisive. If the provision was to
be restricted to "serious violations", it should state
that clearly.
15. Mr. RAMANGASOAVINA said he was in favour
of adding the new paragraph 3.
16. He was afraid that, if the words "or regulations"
were deleted, as the Chairman urged, that might unduly
restrict the scope of the provision. Some regulations,
such as local police regulations, appeared in decrees
or orders. Although a breach of such regulations did
not constitute a criminal offence, it might be dangerous
or cause an accident, depending on how serious it was
or how frequent. To take an example, there was the
case of a member of a permanent mission who had
deliberately and repeatedly driven the wrong way down
a one-way street. Everything depended on whether the
paragraph was intended to cover only persons who
committed crimes, or whether it was intended to cover
also persons who committed breaches of regulations.
Under the French system, the notion of "criminal juris-
diction" could cover mere infringements of police regu-
lations.
17. Mr. USTOR said he doubted whether the word
"remove", in the English version of the amendment,
had the same meaning as the word "retirer" in the
French version. He suggested that the paragraph be
redrafted on the lines of the second sentence of
article 9, paragraph 1, of the Vienna Convention on
Diplomatic Relations,4 which read: "In any such case,
the sending State shall, as appropriate, either recall the
person concerned or terminate his functions with the
mission".

18. Mr. ALB6NICO said that he supported
Mr. Kearney's amendment, though he understood it to
mean that the sending State would not be obliged to
take the action in question until the remedies provided
for in article 49, entitled "Consultations between the
sending State, the host State and the Organization"
(A/CN.4/218/Add.l), had been exhausted.
19. He took the term "seriously violated" to imply a

2 See 997th meeting, para. 71.
3 See 998th meeting, para. 41. 4 United Nations, Treaty Series, vol. 500, p. 102.
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repetition of violations; in other words, a violation
became serious when it was constantly repeated.
20. Like Mr. Ramangasoavina, he favoured the reten-
tion of the word "regulations", since it covered all the
minor police rules governing motor vehicle traffic,
hunting, fishing and the like, the violation of which might
be a mere misdemeanour, but which were nevertheless
a part of criminal law.
21. Sir Humphrey WALDOCK said that, in his opi-
nion, Mr. Kearney's amendment was a useful addition
to the text of article 44.
22. He assumed that Mr. Kearney had deliberately
used the non-legal word "remove" in order not to be
too precise and to cover the various kinds of action
which the sending State might take, depending on the
gravity of the offence. In the case of an ordinary crime,
for example, the sending State might merely recall its
permanent representative, while in the case of a more
serious crime which gave rise to public indignation in
the host State, it might expel the representative from
the permanent mission, without recalling him, in order
to leave him open to the criminal jurisdiction of the
host State.
23. He had no strong feelings for or against the use
of the word "regulations", but since that word was
also used in the title of the article, it would seem
logical to retain it.
24. Mr. KEARNEY said that Sir Humphrey Waldock
had been correct in assuming that he used the word
"remove" in order to avoid some more technical term.
25. It was for the same reason that he had used the
expression "seriously violated". Legal systems differed
dramatically throughout the world; the "misdeme-
anours" and "felonies" of the common law system
meant nothing in countries with a code system, and
even the latter differed widely among themselves. A
sending State should not be required to remove its
representative for a mere parking offence, for example,
although it might have to do so if the offence was
repeated too often. It should also be borne in mind
that what was considered a relatively minor offence
in one country might be regarded as a serious crime in
another. What was needed, therefore, was some term
which would cover all possible geographical variations.
26. Mr. EUSTATHIADES said that he had already
expressed a definite opinion on the principal of includ-
ing a paragraph 3.5

27. He was in favour of retaining the words "or regu-
lations". The diversity of national laws and regulations
was an argument in favour of providing the same penal-
ties for the same acts, no matter how they might be
described or whether they were covered by a law or a
regulation.
28. As he understood it, paragraph 3 was intended to
prescribe a penalty for non-compliance with the pro-
visions of paragraph 1. Paragraph 1 laid down that the
laws and regulations of the host State must be respected.
If paragraph 3 dealt only with the violation of laws, it
would be a very lame provision.

See 998th meeting, paras. 33-36.

29. Perhaps it would be better to use the expression
"criminal legislation". In that case, if the notion of
"serious violation" were retained, the clause would
cover not only the criminal law, but also serious viola-
tions of regulations.
30. Assuming that paragraph 3 was essentially a sanc-
tion for violation of the provisions of paragraph 1, the
obligation it contained did not apply to the violation
of one obligation laid down in paragraph 1, namely, that
of non-interference in the internal affairs of the host
State. Since the notion of interference was somewhat
vague, instead of amending paragraph 3, it might be
better to expand the title of the article to read: "Res-
pect for the laws and regulations, and non-interference
in the internal affairs, of the host State."
31. With regard to the word "remove", the important
point was to convey the general obligation of the
sending State not to keep the person concerned in
its mission, because of the unfortunate effect that might
have on public opinion and on relations between the
sending State and the host State and, above all, in the
interests of the organization itself.
32. The Commission should therefore accept the
amendment as it stood.

33. Mr. RUDA said that he could agree to the
changes in article 44 recommended by the Drafting Com-
mittee, but he favoured the deletion of the words in
square brackets in paragraph 2.
34. With regard to the amendment proposed by
Mr. Kearney, he agreed with the basic idea that the
host State required some such protection, though he
had doubts about the drafting. The expression "shall
remove from the permanent mission", for example,
could only mean that the sending State would recall
the offender at the request of the host State, since to
remove him from the permanent mission without
recalling him would leave him exposed to the local
criminal jurisdiction, and that was entirely contrary to
the idea of immunity from such jurisdiction, as well
as to the idea that the sending State's waiver of immu-
nity was purely optional.
35. With regard to the expression "seriously violated",
he did not think it should be left to the discretion of
the host State to determine whether its laws or regula-
tions had been "seriously" violated; hence it would
be better to delete the word "seriously".
36. He had no objection to retaining the word "regu-
lations", although in the Latin-American legal system a
law could include regulations.

37. Mr. CASTREN said he was in favour of the first
two paragraphs of article 44, provided that the phrase
in brackets was deleted.
38. The earlier version of Mr. Kearney's proposal
had given rise to a long discussion, whereas the pre-
sent version seemed to be accepted by almost all the
members of the Commission. In view of what the Chair-
man had said about the practice of international orga-
nizations, he concurred in the general view, but would
suggest that the Commission take no final decision until
it knew the reaction of Governments.
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39. The reference to "regulations" seemed useful, in
view of the variety of legal systems. In any event, the
amendment dealt with serious violations; it was the
serious element that was important, not the repetition,
which had also been mentioned in the previous version.
40. As to the remaining questions of form, he sugges-
ted that the Drafting Committee be asked to submit a
new text.

41. Mr. JIMENEZ de ARECHAGA said that para-
graph 2 of the Drafting Committee's text, including
the words within square brackets, was based on the
corresponding articles in the Vienna diplomatic and
consular Conventions and in the draft on special mis-
sions. For example, article 48, paragraph 2, of the
latter read: "The premises of the special mission must
not be used in any manner incompatible with the func-
tions of the special mission, as envisaged in the present
articles or in other rules of general international law
or in any special agreements in force between the
sending and the receiving States." In paragraph (3) of
its commentary to that article, the Commission had
stated that: "The question of asylum in the premises
of the special mission is not dealt with in the draft. In
order to avoid any misunderstanding, the Commission
wishes to point out that among the special agreements
referred to in article 48, paragraph 2, there are certain
treaties governing the right to grant asylum in mission
premises, which are valid as between the parties that
concluded them".6

42. In general, he supported Mr. Kearney's amend-
ment although, as Mr. Eustathiades had pointed out, it
might have connotations which would exclude the duty
of removal in connexion with other than "serious" vio-
lations. There was also the question, mentioned by
Mr. Ruda, of the waiver of immunity from criminal
jurisdiction by the sending State. He proposed, there-
fore, that article 44 be referred back to the Drafting
Committee for further study.

43. The CHAIRMAN, speaking as a member of the
Commission, said that Mr. Kearney's proposal was
based on the same idea as article 9 of the 1961 Vienna
Convention on Diplomatic Relations. Taking the
wording of that article as a starting point, therefore,
he proposed that paragraph 3 be redrafted to read:

"The sending State shall recall any person enjoying
immunity from criminal jurisdiction under the pre-
sent articles who has seriously violated the criminal
law of the host State or shall terminate his functions
with the permanent mission, as appropriate."

44. The phrase "or by special agreements in force
between the sending and the host State", which the
Drafting Committee had deleted from the end of para-
graph 2, had been added at Vienna 7 at the request
of certain Latin American countries. He was in favour
of its deletion.

6 See Yearbook of the International Law Commission, 1967,
vol. II, p. 367.

7 United Nations, Treaty Series, vol. 500, p. 120, article 41,
para. 3.

45. Mr. BARTOS said it would certainly be wrong to
impose on members of permanent missions, in the same
way as on diplomatic agents, who were members of
regular diplomatic missions, the duty not to interfere
in the internal affairs of the host State. Members of
permanent missions were occasionally obliged by their
functions as members of a mission to criticize the host
State, and that had sometimes been regarded by the
host State as a breach of hospitality. He therefore con-
sidered that that clause should be deleted from para-
graph 1 or formulated differently.
46. With regard to paragraph 2, he was in favour of
retaining the words in brackets, because the premises
of a permanent mission were often combined with those
of an embassy or consular post, and that justified the
mention of other rules of international law.
47. He was against Mr. Kearney's amendment in prin-
ciple. The Drafting Committee had sought to protect
the host State and, with that aim in mind, had tried to
find a compromise between the interests of the sending
State and those of the host State. But the obligation
to remove a member of a permanent mission merely
at the request of the host State, on the pretext that he
was guilty of a serious offence, would amount to inter-
ference by the host State with the selection of the mem-
bers of the mission. Everyone knew that in the past,
at United Nations Headquarters, the United States
Government had on more than one occasion considered
some members of missions from eastern countries to
be dangerous. He was not in favour, therefore, of basing
paragraph 3 simply on article 9 of the 1961 Vienna
Convention on Diplomatic Relations. The principle of
the sending State's freedom of choice in the selection
of the members of its missions ought to be respected,
and provided with better safeguards.

48. Mr. YASSEEN said he found paragraph 1 of the
text proposed by the Drafting Committee acceptable,
provided that the meaning of the second sentence was
fully explained in the commentary. It should be clearly
understood that the duty not to interfere in the internal
affairs of the host State applied only to matters uncon-
nected with the performance of the functions of the
permanent mission. For although the host State's foreign
policy might be considered, in a sense, as an internal
affair coming exclusively under its sovereignty, a per-
manent representative had the right to criticize that
policy within an international organization if it affected
the international community.
49. The phrase in brackets in paragraph 2 might be
omitted for the sake of brevity, since it could be regarded
as expressing a self-evident truth. In any event, he
doubted whether, even in Latin America, the granting
of diplomatic asylum could be considered as being
within the functions of a permanent mission, which
concerned relations between the sending State and the
international organization, not between the sending State
and the host State.
50. The addition of a paragraph 3 to the article had
been proposed in order to ensure some protection for
the host State's interests. He was entirely in favour
of a balance between the interests of the three parties,
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namely, the sending State, the host State and the inter-
national organization. It was not possible, however,
simply to apply the institution of recall in such cases.
51. In bilateral diplomacy, the fact that the attitude of
a certain person was not conducive to good relations
between two States was sufficient ground for the receiv-
ing State's declaring him persona non grata. That was
why the 1961 Vienna Convention did not require a
host State to explain its decision. In relations with inter-
national organizations the problem was different, but
that did not mean that the amendment was not justi-
fied. The possibility of abuse could not be invoked
against it, since that argument could be advanced against
any legal rule whatever. From the point of view of good
faith, it was obvious that the host State could not be
required to allow a person who had seriously violated
its criminal law to remain in its territory. The whole
institution of diplomatic immunities would be under-
mined if the sending State persisted in keeping a
criminal as a member of its permanent mission.
52. Caution was required, however, and that was why
he preferred the Chairman's wording. It had the merit
of using the verb "recall", which was the standard term,
and of omitting the reference to "regulations", the
violation of which was not usually serious enough to
warrant recall. He would, however, prefer the expression
"criminal law" to be replaced by "criminal laws".

53. Mr. USTOR said he supported paragraph 1 as
formulated by the Drafting Committee, including the
second sentence, which expressed the duty of members
of the permanent mission not to interfere in the internal
affairs of the host State. There could be no doubt about
the existence of such a duty.
54. In paragraph 2, he suggested that the clause in
square brackets be dropped. Paragraph 2 would then
become a brief and precise provision, on the lines of
article 55, paragraph 2, of the 1963 Vienna Convention
on Consular Relations,8 which provided a better model
in the present instance.
55. With regard to paragraph 3, he supported the
rewording suggested by the Chairman for Mr. Kear-
ney's proposal.

56. Mr. JIMENEZ de ARECHAGA said he still
favoured not only the retention of the words in brackets
in paragraph 2, but also the reintroduction of the words
"or by special agreements in force between the sending
and the host State". That phrase corresponded to the
concluding proviso of article 41, paragraph 3, of the
1961 Vienna Convention on Diplomatic Relations,
which had been inserted in that Convention to safe-
guard existing Latin American agreements on diplo-
matic asylum. A similar formula had been included in
the corresponding article 48 of the draft on special
missions. The purpose of the formula was not to grant
diplomatic asylum, but merely to ensure that such asylum
was not precluded where an agreement on the subject
already existed between the two States concerned,
namely, the sending State and the receiving or host
State. Such agreements existed between certain Latin

8 United Nations, Treaty Series, vol. 596, p. 308.

American countries and had always been interpreted
broadly; they would therefore cover the case of
diplomatic asylum in the permanent mission to an inter-
national organization. The phrase in question would
merely express the fact that those Latin American
agreements were not contrary to any rule of jus cogens.

57. Mr. ROSENNE said he accepted the Drafting
Committee's text for paragraph 1.
58. In paragraph 2, he supported the suggestion that
the words in brackets be dropped, as they were unneces-
sary.
59. He agreed with Mr. Ustor that article 55, para-
graph 2, of the 1963 Vienna Convention provided a
better model for the present paragraph 2 and he there-
fore proposed that the paragraph be reworded to read:
"The premises of the permanent mission shall not be
used in any manner incompatible with the exercise of
the functions of the permanent mission".
60. That wording was an improvement in two respects.
First, the use of "shall" instead of "must", was more
appropriate, apart from the fact that it corresponded
better to the French text. Secondly, the introduction of
a reference to "the exercise" of the functions of the
permanent mission was also appropriate, bearing in
mind the broad scope of those functions.
61. The Drafting Committee should re-examine the
question of the position of paragraph 2. Its provisions
did not belong in article 44 and should either be incor-
porated in article 22 or article 23, or be placed in a
separate article altogether.
62. Regardless of the ultimate placing of paragraph 2,
paragraph 3 should in any case follow immediately after
paragraph 1. With regard to its text, he suggested that
the Drafting Committee be asked to examine the three
language versions.

63. Mr. RUDA said that, in the Spanish version of
paragraph 2, the appropriate wording was: "no serdn
utilizctdos".

64. Mr. BARTO3 said that his first impression of the
Chairman's text for the new paragraph 3 was favourable.
It was well-balanced, more appropriately worded and,
he thought met Mr. Kearney's point. It brought out, not
a right of the host State, but rather a duty of the sending
State either to recall a person who had seriously viola-
ted the criminal law of the host State or to terminate his
functions, according to the circumstances. In that form
the paragraph would fulfil its purpose. He could not
see any need to refer the text to the Drafting Committee
a second time, but if the Commission so decided, he
would not object.

65. The question had been raised whether paragraph
2 of the text proposed by the Drafting Committee should
be retained in article 44. He was not in favour of
making it into a separate article. II the paragraph was
to be kept in article 44, however, it would be better to
adopt the Chairman's proposal as paragraph 2, and the
Drafting Committee's text of paragraph 2 as para-
graph 3. It would be more logical first to state the obli-
gation of the staff of a permanent mission, then to deal
with a violation of that obligation and the sending State's
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duty, to make reparation of it, as it were and finally to
turn to the question of the use of the premises, in
connexion with which the sending State had an objec-
tive duty.
66. The CHAIRMAN said he was opposed to refer-
ring the text to the Drafting Committee, since the
Commission would have some difficulty in finding time
to discuss it again. In any event, the proposal he had
made for paragraph 3, as a member of the Commission,
was merely a rewording of Mr. Kearney's amendment.
As Mr. Kearney was the original author of the proposal,
he would like to know whether the new wording was
acceptable to him.
67. Mr. KEARNEY said that he was prepared to
accept the revised text suggested by the Chairman, since
it adequately reflected the idea in his own proposal.

68. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that when the Drafting Committee had
discussed the deletion of the words "or by special
agreements in force between the sending and the host
State", he had been under the impression that such
agreements were already covered by the reference in
article 4 of the draft9 to "other international agreements
in force between States", which meant that it was still
possible for a permanent mission to grant the right of
asylum.

69. Mr. USTOR suggested that the title of the article
be shortened to read "Respect for the laws and regu-
lations of the host State", like that of the correspon-
ding article 55 of the 1963 Vienna Convention.
70. Mr. RUDA said he had doubts about the conclud-
ing words of the Chairman's proposal for paragraph 3,
"or shall terminate his functions with the permanent
mission, as appropriate". As he saw it, the choice for
the sending State was not between recalling the offen-
ding person and terminating his functions, but between
recalling him and waiving his immunity.
71. The CHAIRMAN said that those alternatives
already existed in article 9 of the Convention on Diplo-
matic Relations. There were two cases to be considered.
If the person concerned was a national of the sending
State, that State must recall him. If he was not, the sen-
ding State obviously could not recall him; all it could
do was to terminate his functions.
72. Mr. RUDA said he was grateful to the Chairman
for his interpretation, which clarified the provisions of
the proposed paragraph 3. But if that paragraph were
retained in article 44, an explanation should be included
in the commentary so as to avoid any misinterpretation.
73. Sir HUMPHREY WALDOCK said that he agreed
with the Chairman regarding the meaning of article 9
of the 1961 Vienna Convention on Diplomatic Relations.
The words "as appropriate" were used in the second
sentence of paragraph 1 of that article in order to dis-
tinguish between a national of the sending State who
would be recalled and a national of the receiving State,

9 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

whose employment with the mission would be termina-
ted. That article, however, was intended to deal with
the general case of a declaration of persona non grata.
74. The provisions of the present paragraph 3 were
intended to deal not with the persona non grata rule but
with the special case of a serious offence committed by a
person enjoying immunity. In the case of such an offence,
the sending State had the choice between recalling the
offending person and waiving immunity so as to allow
the law of the host State to take its course. It would
be for the sending State to weigh the respective merits
of the two possible solutions, bearing in mind the
feelings aroused by the offence which had been com-
mitted.
75. The CHAIRMAN said there was a separate
article in the draft, namely, article 32,10 which enabled
a sending State to waive immunity from jurisdiction. The
sending State was always at liberty to do so in cases
of violation of the criminal law. It was therefore un-
necessary to repeat that in article 44.
76. Sir Humphrey WALDOCK said that the point
should be covered in the commentary, where it should
be explained that the provisions of paragraph 3 did not
derogate from those of article 32, on waiver of immu-
nity, and did not preclude any action that might be
taken under that article.
77. Mr. RUDA said he fully agreed with Sir Humphrey
Waldock. There were only two alternatives for the sen-
ding State: recall of the offender or waiver of immunity.
There could be no question of leaving a person in the
territory of the host State without allowing the justice
of that State to take its course.

78. Mr. CASTANEDA said that the confusion arose
in part from the retention of the words "as appropriate".
Those words had a specific meaning in article 9 of the
Convention on Diplomatic Relations, as Sir Humphrey
Waldock had explained. In article 44, he thought the
intention had been to allow the sending State to choose
one or the other alternative rather than make its choice
solely in accordance with the legal situation of the
member of the mission concerned.
79. Mr ROSENNE said that the questions which had
arisen were essentially of a drafting character, but were
quite delicate. He therefore proposed that paragraph 3
be referred to the Drafting Committee.
80. The CHAIRMAIN, speaking as a member of the
Commission, said that the phrase "as appropriate"
seemed clear enough both in the corresponding article
of the 1961 Vienna Convention and in the new para-
graph 3. To delete it would be tantamount to leaving
the sending State at liberty to choose between the two
alternatives. If it was included, it was clear that the
sending State must take the alternative consonant with
the legal position of the person concerned. It would,
however, perhaps be better to refer the new paragraph 3
to the Drafting Committee. It was only for practical
reasons connected with the organization of the Commis-
sion's work that he had suggested otherwise in his ca-
pacity as Chairman.

10 See 1019th meeting, para. 46.
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81. Mr. ALBONICO said he could accept paragraph
1 as formulated by the Drafting Committee.
82. With regard to paragraph 2, he supported the
suggestions made by Mr. Jimenez de Arechaga, which
would safeguard existing regional treaty provisions on the
right of diplomatic asylum.
83. With regard to the new paragraph 3, he agreed
that the sending State whose diplomatic agent had com-
mitted a serious offence could, instead of recalling him,
waive his immunity and allow the local courts to deal
with him. The Government of Chile had on one occa-
sion discharged from its diplomatic service a diplomatic
agent who had committed an offence in a foreign country
where he was not accredited, and had allowed justice
to take its course in that country.
84. He supported the proposal to refer paragraph 3 to
the Drafting Committee, which should endeavour to find
a formulation that would adequately cover the various
situations.
85. The CHAIRMAN asked whether there were any
objections to Mr. Ustor's proposed amendment to the
title of article 44. v

86. Mr. BARTOS said he was opposed to it because
the title proposed was incomplete.
87. The CHAIRMAN said that the majority of the
Commission seemed to be in favour of the change and
he therefore suggested that the Commission adopt the
title as amended.

The title of article 44, as amended, was adopted.
88. The CHAIRMAN said that no proposal had been
made to amend paragraph 1 of the text prepared by the
Drafting Committee. He therefore suggested that the
Commission adopt that paragraph.

Paragraph 1 was adopted.

89. Mr. JIMENEZ de AR&CHAGA said that he with-
drew his suggestion for the amendment of paragraph 2,
on the understanding that Mr. Castaneda's explanation
would be included in the commentary to the article.

90. The CHAIRMAN said that Mr. Ustor and
Mr. Rosenne had proposed the deletion of the phrase
in brackets in paragraph 2 and that no member had
formally proposed its retention. Mr. Rosenne had also
proposed two drafting amendments.1 He suggested that
the Commission adopt paragraph 2 thus amended and
without the phrase in brackets.

Paragraph 2, as amended, was adopted.
91. The CHAIRMAN suggested that the Commission
approve the new paragraph 3 of article 44 in principle
and refer it to the Drafting Committee for consideration
of the wording. Article 44 as a whole would be adopted
after the Drafting Committee had sent the text of para-
graph 3 back to the Commission.

It was so agreea.12

The meeting rose at 1.10 p.m.

1025th MEETING

Wednesday, 23 July 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Albonico, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Elias, Mr. Eustathiades, Mr. Ignacio-
Pinto, Mr. Jimenez de Arechaga, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Ruda, Mr. Tammes, Mr. Ustor, Sir Humphrey Wal-
dock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 45 (Professional activity)1

1. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the text proposed by
the Drafting Committee for article 45.

2. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 45

Professional activity

The permanent representative and the members of the
diplomatic staff of the permanent mission shall not practice
for personal profit any professional or commercial activity in
the host State.

3. The Drafting Committee had made no change in
the text of the article and the Commission had made
no comment on it at the first reading.

Article 45 was adopted.

SECTION IV (End of the functions of the permanent mis-
sion or of its members)

ARTICLE 46 (Modes of termination)2

4. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 46.

5. Mr. CASTANEDA (Chairman of the Drafting Com-
mittee) said that the Drafting Committee proposed the
following text:

11 See para. 59 above.
12 For resumption of the discussion, see 1029th meeting,

para. 16.

1 For previous discussion, see 999th meeting, para. 1.
2 For previous discussion, see 999th meeting, para. 3.
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Article 46

Modes of termination

The functions of a member of the permanent mission come
to an end, inter alia:

(a) On notification by the sending State to the Organization or
to the host State that the functions of the member of the
permanent mission have come to an end;

(b) If the membership of the sending State in the Organiza-
tion is terminated or suspended.

6. In the Special Rapporteur's draft (A/CN.4/218/
Add.l), article 46 had dealt only with the permanent
representative and the members of the diplomatic staff.
The Special Rapporteur had modelled his draft on
article 43 of the 1961 Vienna Convention,3 which only
mentioned diplomatic agents. The Committee had con-
sidered, however, that it would be more logical to deal
in the article with the end of the functions of all mem-
bers of a permanent mission. It had therefore replaced
the words "of a permanent representative or a member
of the diplomatic staff of the permanent mission" by
the words "of a member of the permanent mission",
and had given section IV the title: "End of the func-
tions of the permanent mission or of its members". The
section dealt not only with the end of the functions of
a member of a permanent mission, but also with the end
of the functions of the mission itself, as was clear from
article 48.
7. In view of the provisions of article 17,4 the Com-
mittee had inserted the words "to the Organization or to
the host State" in sub-paragraph (a) of article 46, after
the words "on notification by the sending State".
8. The Committee had made one purely drafting
change in sub-paragraph ib), consisting in the use of
the term "the Organization" with a capital "O", in-
stead of "the international organization concerned",
with a small "o". Article 1 (c)5 stated that "the 'Orga-
nization' means the international organization in ques-
tion".
9. The Committee had also deleted the last phrase in
sub-paragraph ib), namely, "or if the activities of the
sending State in that organization are suspended". It
had considered that the suspension of the activities of
a State in an organization did not necessarily entail the
end of the functions of its permanent mission. That
would depend on the circumstances of each particular
case.
10. It was not necessary to mention the suspension of
activities expressly in article 46, even if in some cases
there really was termination of the functions of a perma-
nent mission, for such termination might be the result
of the withdrawal from the organization already refer-
red to in the first part of sub-paragraph (b). The use
of the phrase "inter alia" at the end of the introductory
sentence of the article showed clearly that the article
did not list all the reasons for which the functions of

3 United Nations, Treaty Series, vol. 500, p. 122.
4 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

s Ibid.

a member of a permanent mission might come to an
end.
11. The Drafting Committee had asked that the reasons
for deleting the last phrase in sub-paragraph (b) should
be explained in the commentary.

12. Mr. JIMENEZ de AR^CHAGA said he had
serious doubts about the provision in sub-paragraph (a)
for notification to the host State, as an alternative to
notification to the organization, where such an impor-
tant matter as termination of functions was concerned.
That provision constituted a departure from the system
already adopted by the Commission in article 17, the
basic article on notifications. The rule formulated in para-
graphs 1 and 3 of article 17 was that notifications were
to be made by the sending State to the organization and
that those notifications were transmitted to the host State
by the organization.
13. In paragraph (7) of the commentary to article 17,6

it was explained that the rule in article 17 was "based on
considerations of principle", and that the option of
addressing notifications directly to the host State, set
forth in paragraph 4 of article 17, provided "a supple-
ment to and not an alternative or a substitute for the
basic pattern prescribed in paragraphs 1 and 3 of the
article".

14. Mr. CASTR^N said he approved of the Drafting
Committee's changes in the text of article 46.
15. He had no fixed views on the point about noti-
fication raised by Mr. Jimenez de Arechaga.
16. Perhaps the words "ou temporairement" in the
French version of subparagraph (b) should be deleted.
If a State temporarily ceased to be a member, it might
be argued that the functions of the permanent repre-
sentative were merely suspended.
17. Mr. ROSENNE said he shared all the doubts
expressed by the two previous speakers.
18. The text proposed by the Drafting Committee did
not deal with the case in which for any reason, the sen-
ding State withdrew its permanent mission. That case
had occurred in practice. For example, in 1965, Indo-
nesia, regardless of its precise status as a member of
the United Nations, had in fact withdrawn its perma-
nent mission. It had even requested the United Nations
Secretariat to make arrangements to enable the members
of its permanent mission to remain in New York for the
period of time necessary to wind up their affairs.
19. Since the establishment of the United Nations and
its various specialized agencies, there had been more
than one case of a State suspending its participation
in the work of an organization. In all cases, every effort
had been made in the organization concerned to avoid
any formal cessation of membership. The purpose of
that approach was clearly to avoid difficulties when the
State concerned wanted to resume participation in the
work of the organization.
20. The Commission should not endorse the concept
of temporary cessation of membership in an organiza-
tion. In his view it was not legally possible for a State

6 Ibid.
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to cease to be a member of an organization tempor-
arily, as was suggested by the French version of sub-
paragraph (b), which read "cesse definitivement ou tem-
porairement d'etre membre".
21. He would be prepared to accept the English ver-
sion of sub-paragraph (b), which referred to member-
ship in the organization being "terminated or suspen-
ded", if a suitable French translation could be found.
The term "suspension" clearly implied that the State
did not cease to be a member of the organization.
22. He would support any attempt to reword sub-para-
graph (b) so as to cover the case in which, for any
reason, a member State of an organization withdrew
its permanent mission. A formulation of that type would
be consistent with the terms of article 6, which stated
that "Member States may establish permanent mis-
sions . . .",7 that provision implied the right of the
State concerned to terminate its mission. In fact, the
possibility of termination of the functions of the per-
manent mission itself was clearly envisaged in para-
graph 1 of the proposed article 48,8 which opened with
the words "When the functions of the permanent mis-
sion come to an end".
23. Mr. RUDA said he supported the new title of
section IV, which was in keeping with the contents of
article 48.
24. He also supported the idea of broadening the
scope of article 46 so as to cover all the members of
the permanent mission.
25. With regard to sub-paragraph (b), he fully agreed
with Mr. Rosenne. He could not accept the idea that it
was legally possible for a State to cease temporarily to
be a member of an organization. He could accept the
English version of sub-paragraph (ft), because suspen-
sion did not imply cessation of membership but he could
not accept either the French or the Spanish versions,
which referred to temporary cessation. The language serv-
ices of the Secretariat should be requested to bring the
French and Spanish versions into line with the English.

26. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the change in sub-paragraph (a)
proposed by the Drafting Committee was consequential
on the change in article 41, which the Commission had
adopted without objection.9 That article provided that
a person who was already in the territory of the host
State should enjoy privileges and immunities "from the
moment when his appointment is notified to the host
State by the Organization or by the sending State". It
had seemed logical, therefore, to provide similar altern-
atives in connexion with the end of his functions. There
might, however, be some difference from the proce-
dures set out in article 17, paragraph 4, where the noti-
fication was a supplement to, and not a substitute for,
the notification which the sending State must transmit
to the organization under article 17, paragraph 1.

27. With regard to sub-paragraph (b), it was first
necessary to eliminate, as a possible justification for the

• Ibid.
8 See next meeting, para. 2.
9 See 1023rd meeting, paras. 53-58.

phrase used in the Special Rapporteur's version, "or
if the activities of the sending State in that organization
are suspended", the case of suspension from the exercise
of the rights and privileges of membership mentioned
in Article 5 of the Charter, because a State remained a
Member in the situation there contemplated. The Char-
ter made no provision for suspension from membership
of the Organization. The Drafting Committee had not
wished to take into account the special case mention-
ed in Article 5, since, in the first place, it was excep-
tional and, in the second place, the General Assembly
would specify the rights and privileges whose exercise
was suspended in the resolution by which it took the
decision.
28. The phrase could not apply either to a case such
as that of Indonesia, since Indonesia had in fact ceased
to be a member of the United Nations and had notified
the Organization of its withdrawal. The legal conse-
quence of the failure to apply strictly the procedure laid
down in Article 4 of the Charter, in readmitting that
State, had not been to convert its termination of mem-
bership in the Organization into suspension.
29. It might even be argued that when a State ceased
to be a member of an organization, the fact that it
resumed its membership after an interval, which might
be long or short, had no legal implications per se. The
words "ou temporairement", which were indeed an
allusion to the Indonesian case, might therefore be
omitted.
30. In any event, the explanation did not lie in a
bad translation of the English phrase "if the member-
ship . . . is . . . suspended". On the contrary, the
English phrase had been used for want of a better
rendering of the French. If it were decided to keep
the words "ou temporairement"', some other English
translation would have to be found. If, on the other
hand, they were deleted, the problem would solve
itself.

31. Mr. REUTER said that one thing was certain: the
English and French versions of sub-paragraph (b) did
not have the same meaning. The Commission must
therefore decide which should be taken as the basis for
establishing the final text.
32. The question was whether the Commission wanted
a text which was juridically correct or whether it wanted
a text of practical utility, and that was not necessarily
the same thing. It would be understandable if the Com-
mission tried to find a text which was juridically rather
vague, in order to avoid raising legal questions which
in practice the organizations had no wish to decide.
33. The word "membership" had a precise meaning
and was hard to translate into French. He wondered
whether it might not be better to speak of participation
in an international organization. Obviously, the term
was imprecise. The Indonesian case apart, other cases of
non-participation had occurred in the past and no one
knew, or even wanted to know, what had been the
effects of non-participation on the legal status of the
States in question.

34. Mr. BARTOS said that, in trying to find out
whether or not membership of an organization was
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suspended, the Charter of the United Nations was not
the only instrument to be taken into consideration,
since express provision for suspension was made in the
constituent instruments of other organizations too. The
draft did not concern the United Nations alone.
35. Though he had no strong views about the reten-
tion or deletion of the words "ou temporairement" in
the French version and the words "or suspended" in
the English, he could not agree with the interpretation
of the Indonesian case put forward by the Chairman
of the Drafting Committee. It would be remembered that,
when Indonesia had returned to the United Nations, a
legal interpretation of the position had been given and
generally accepted, to the effect that it was not possible
to leave the United Nations. Indonesia, therefore, had
not withdrawn; it had merely abstained from participa-
ting in the Organization's activites. In the telegram
addressed to the Secretary-General on 19 September
1966 by the Ambassador of Indonesia at Washington,
the Indonesian Government had stated that it had de-
cided "to resume full co-operation with the United
Nations and to resume participation in its activities start-
ing with the twenty-first session of the General Assem-
bly".10 Indonesia had not, therefore, lost its status as
a Member during its absence.
36. To delete the words "or suspended" would be to
leave each situation to be interpreted on the facts, as
it occurred. Obviously that could cause difficulties. On
the other hand, if provision were made for suspension
of membership in an organization, there could be all
sorts of confusion. In the first place, the exercise of
the rights of a member State might be suspended, but it
might be only a partial suspension—suspension of the
right to vote, for instance. During the period of sus-
pension, the legal position of the mission of the State to
the international organization concerned might be dis-
putable. Secondly, if the suspension was total, would
there be any reason for a permanent mission at all?
37. Personally, he was not sure that the State in ques-
tion ought to be deprived of the possibility of retaining
a permanent mission to the organization, which would
enable it to maintain contact with the organization and
the other members with a view to remedying the situa-
tion. Would it be possible to say that the functions of
the permanent representative terminated in such a case
and to keep the words "or suspended" in sub-paragraph
(b), but without going so far as to say that the State
could no longer have a permanent mission? He would,
however vote for the Drafting Committee's text, whether
those words were omitted of not.

38. Mr. CASTREN said he still thought it would be bet-
ter to delete the words "or suspended" in sub-paragraph
(b). The Chairman of the Drafting Committee had said
that those words were an allusion to an exceptional
situation. But, since article 46 was not limitative, as
was shown by the use of the expression "inter alia",
only the main cases need be mentioned in it.
39. The case of Indonesia had aroused a great deal of

10 See General Assembly document A/6419, also issued as
Security Council document S/7498.

controversy. The Charter made no provision for with-
drawal from the United Nations, but the preparatory
work showed that there were two or three grounds at
least on which withdrawal was possible. The ground on
which Indonesia had relied was not one of them. Never-
theless, and despite the position taken by the United
Nations, he was rather inclined to accept the argument
advanced by the Chairman of the Drafting Committee.
But the solution was far from obvious, and other
members might hold other opinions, as Mr. Bartos did.
It would be better, therefore, not to mention the situa-
tion at all.

40. Mr. USTOR, referring to the point about notifi-
cation raised by Mr. Jimenez de Arechaga, said that
the Drafting Committee had not intended to depart from
article 17, which was the basic article on the subject.
The purpose of the reference to notification to the
host State in sub-paragraph (a) was to cover the case
in which the sending State omitted to notify the orga-
nization, but did notify the host State that the functions
of a member of its permanent mission had come to an
end. It had been thought that, in that case, the notifica-
tion could not be left without any legal significance.
41. In sub-paragraph (b), the Drafting Committee had
deleted the concluding words of the original text, "or if
the activities of the sending State in that organization are
suspended"; but it had not wished to go so far as also
to delete the previous two words, "or suspended",
because it had envisaged the possibility of a temporary
cessation of membership.
42. Article 5 of the Charter did not seem to him to be
relevant. It did not refer to suspension of membership
itself; it referred to the case in which a Member State
was "suspended from the exercise of the rights and pri-
vileges of membership". In such a case, the State concern-
ed would still have its duties as a Member; it was only
the exercise of its rights and privileges that was suspen-
ded.
43. The relevant article of the Charter was Article 6,
which made provision for the possibility that a State
might be expelled from the United Nations for having
persistently violated the Principles of the Charter. The
Drafting Committee had considered that since the Gene-
ral Assembly was empowered by the Charter to expel
a Member on the recommendation of the Security
Council, it was also empowered to take the less drastic
action of conditional expulsion. The State to which such
a measure was applied would cease temporarily to be
a Member of the United Nations, but would resume
its membership on fulfilling the conditions laid down by
the organs of the United Nations.

44. Sub-paragraph (b) had been drafted in French for
the purpose of covering that case, which was theore-
tically possible. The term "suspended", which was
used in the English version, did not perhaps reflect that
idea sufficiently. In any case, he saw no difficulty in
dropping the words "or suspended" at the end of sub-
paragraph (b) and the corresponding words in the
French and Spanish versions.
45. Article 46 was intended to give only two exam-
ples of modes of termination, on the pattern of the
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corresponding provisions of the 1961 Convention on
Diplomatic Relations; the use of the words "inter alia"
in the opening sentence of the article made it clear that
sub-paragraphs (a) and (b) did not contain an exhaustive
enumeration of the modes of termination. They did
not deal, for example, with the case of the death of a
member of the permanent mission.
46. For the same reason, he did not consider it
necessary to cover specifically the case mentioned by
Mr. Rosenne of the withdrawal of the permanent mis-
sion itself, which clearly constituted a case of termina-
tion of the functions of its members.
47. He would suggest that the title of the article be
amended to read "Termination of the functions of a
member of the permanent mission", on the pattern of
article 25 of the 1963 Vienna Convention on Consular
Relations.11 That title was preferable to the more
general "Modes of termination", bearing in mind that
article 48 dealt with termination of the permanent mis-
sion itself; for article 46 dealt only with termination
of the functions of members of the mission.

48. The CHAIRMAN, speaking as a member of the
Commission, said he was completely opposed to the
Drafting Committee's text, since it no longer had the
same meaning as the Special Rapporteur's article.
49. The Special Rapporteur had drafted an article
which corresponded to article 43 of the Vienna Con-
vention on Diplomatic Relations. The expressions
"function" and "inter alia" made the meaning per-
fectly clear. The article was about function, not about
privileges and immunities, and the expression "inter
alia" meant that the case for which provision was made
in sub-paragraph (a) was one of those in which the
function of a permanent representative came to an end.
It was the case in which a permanent representative
claimed still to represent the sending State, against its
wishes. It was then that the sending State notified the
organization that the function of the permanent repre-
sentative had come to an end.
50. The duration of privileges and immunities was a
separate question and was dealt with in article 39 of
the Vienna Convention on Diplomatic Relations. There
was no reason for a sending State to notify the ending
of the functions of a member of the private staff or
of the service staff. Article 46 should deal only with
the permanent representative and the members of the
diplomatic staff, since they alone represented the
sending State and it was in their case alone that the
sending State must notify the organization, and only
the organization, when it put an end to their functions.
Notifications to the host State concerned privileges and
immunities only.
51. Section IV of the Special Rapporteur's draft (A/
CN.4/218/Add.l) was entitled "End of the function
of the permanent representative". The phrase "and of
the members of the diplomatic staff of the permanent
mission" might perhaps have been added, but the
Drafting Committee had proposed that the section be
entitled "End of the functions of the permanent mis-

11 United Nations, Treaty Series, vol. 596, p. 282.

sion or of its members". He could see no merit in that
change. The end of the functions of the permanent
mission entailed the termination of the permanent mis-
sion itself, and there was no need for any article on that
situation. Besides, article 46, despite the section's new
title, did not deal with the end of the functions of a
permanent mission. It dealt with the end of the functions
of the permanent representative and of the members
of the diplomatic staff, not the end of the functions of
the mission.
52. Obviously, in the cases contemplated in sub-para-
graph (b) there might be a cessation of the functions
of the permanent mission, but not necessarily from the
legal point of view. When a State declared that it no
longer considered itself a member of an organization,
it might be arguable whether the functions of its per-
manent mission did or did not come to an end. In any
event, there was no reason to make provision for the
case in which the permanent mission had ceased to exist,
since obviously there would then be no more permanent
representative, members of the diplomatic staff or
functions. It was the fact that the permanent mission
no longer existed, not the legal fact that the sending
State had ceased to be a member of the organization,
which entailed the termination of the functions of the
permanent representative and of the members of the
diplomatic staff. But if a sending State could establish
its mission to an international organization at its dis-
cretion, it was that State, and that State alone, which
could decide to withdraw its mission at its discretion.
He wondered why that situation had not been taken
into account.

53. Article 46 should deal solely with the functions
of a permanent representative and of members of the
diplomatic staff, and the expression "inter alia" should
relate only to cases in which the sending State put
an end to the functions of a permanent representative
or of a member of the diplomatic staff by notifying
the organization that the person in question no longer
represented it. He therefore proposed that the Com-
mission go back to the text in the Special Rapporteur's
draft, but with the deletion of sub-paragraph (b). It
would then remain consistent with the meaning and
wording of article 43 of the Vienna Convention on
Diplomatic Relations.

54. Mr. KEARNEY said that if there was any differ-
ence between the French and English versions of the
original text of article 46, which appeared in the Spe-
cial Rapporteur's fourth report (A/CN.4/218/Add.l),
the meaning of the English version, especially with
regard to the word "suspended", conveyed the Special
Rapporteur's original idea. He assumed, therefore, that
the Special Rapporteur was not referring solely to
suspension as a result of the operation of the constitu-
tional provisions of the organization, but also to a
suspension of its membership by the sending State itself.
In his opinion, it was impossible for the Commission
to consider the question whether the suspension was
constitutionally justified or not; consequently, if that
question did arise in connexion with the French version,
he would suggest that the French version be amended
to bring it into conformity with the English.
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55. One of the problems which had been raised in
connexion with article 46 was the difference between
it and article 43 of the Vienna Convention on Diplo-
matic Relations. He himself assumed that that differ-
ence was due merely to the different nature of a per-
manent mission to an international organization.
Article 17, paragraph 1 (a) of the present draft pro-
vided that the sending State should notify the organi-
zation of: "The appointment of the members of the
permanent mission . . . their arrival and final departure
or the termination of their functions with the permanent
mission". Sub-paragraph (a) of article 46 did not refer
to the "final departure" of members of the permanent
mission, but only to the notification that their functions
had come to an end. The reference in article 17 to
both their final departure and the termination of their
functions was obviously intended to cover the differ-
ence between members who were nationals of the host
State and those who were not. Some mention of "final
departure", therefore, might also be included in sub-
paragraph (a) of article 46, although in view of its inclu-
sion in article 17, it could be deemed superfluous.
56. With regard to sub-paragraph (b), he saw certain
advantages in retaining the words "or suspended", in
order to take unusual situations into account. On the
other hand, as the Chairman had pointed out, what
was said there was self-evident.
57. On balance, he would favour deleting article 46
altogether, though if the Commission believed that it
served some useful purpose, he could agree to its reten-
tion, provided that the French version of sub-para-
graph (b) was brought into line with the English.

58. Mr. YASSEEN said that article 46 had the disad-
vantage of dealing with two different things: the direct
ending of the functions of a member of the mission and
the indirect ending of his functions as a result of the
de facto or de jure cessation of the permanent mission's
existence. All the difficulties caused by the article were
due to the fact that it departed from the Vienna Con-
vention on Diplomatic Relations, article 43 of which
contemplated only the case in which the sending State
notified the receiving State that the function of a diplo-
matic agent had come to an end. It referred neither to
the closing of a mission nor to the termination of a
mission as a result, for instance, of the breaking off of
diplomatic relations.
59. As it now stood, article 46 provided that the
functions of a member of a permanent mission came to
an end not only because of the position of the person
concerned, but also for reasons connected with the
sending State's participation in the organization. In the
latter case, there might be termination or suspension
of the State's membership, or there might be suspen-
sion of activities and closure of the mission. In view
of those distinctions, article 46 might be divided into
two.
60. Like the Chairman, he doubted whether it was
advisable to extend the application of article 46 to
members of the mission other than the permanent repre-
sentative and the members of the diplomatic staff.

extent he agreed with Mr. Yasseen that article 46
appeared to cover two different things, although in that
respect it was in conformity with the title of Section IV,
which Mr. Ustor, incidentally, had said was incorrect.
62. What, after all, was the purpose of article 46?
Essentially it was to establish the exact time for the
commencement of the "reasonable period" referred to
in article 41, within which the individual concerned
could still enjoy his privileges and immunities before
leaving the country. The analogous provision in the
Vienna Convention on Diplomatic Relations was
article 43, though that article did not deal with certain
cases which might arise in connexion with permanent
missions to international organizations. The Vienna
Convention, however, also contained article 45, which
covered the case of the breaking off of diplomatic rela-
tions—a situation which in some respects was analo-
gous to that of the suspension of membership referred
to in article 46, sub-paragraph (b). In article 45 of the
Vienna Convention, of course, there was a clear under-
standing that the members of the mission were going to
leave the country, since provision was made for en-
trusting the custody of the premises and property of
the mission to a third State.

63. Article 46 of the present draft was mainly con-
cerned with the question of privileges and immunities,
and the Commission should avoid becoming too involved
with the question of membership. As Mr. Yasseen had
suggested in connexion with sub-paragraph (b), it should
perhaps think in terms of the "cessation" of the mission,
which might be due to a variety of causes, such as the
expense of maintaining it or the belief that it was not
justifying its existence.

64. Mr. JIMENEZ de ARfiCHAGA said he sup-
ported the Chairman's suggestion that the Commission
should go back to the Special Rapporteur's original
draft of article 46, subject to the deletion of sub-
paragraph (b).

65. The first need was to ask what purpose the article
was intended to serve. In his view, its purpose was not
to cover the privileges and immunities of the members
of the permanent mission, which were already dealt with
in articles 17 and 41, but, as the Chairman had said, to
give the sending State the right to put an end to the
functions of members of the mission.
66. He agreed with Mr. Yasseen that the scope of
sub-paragraph (a) should be restricted to members of
the permanent mission, since it was only in respect of
them that notification was necessary. That would be
in conformity with article 43 of the Vienna Convention
on Diplomatic Relations, which referred only to "the
diplomatic agent", and not to the administrative and
service staff.
67. He also agreed with Mr. Yasseen that sub-
paragraph (b) dealt with an entirely different subject;
it should, therefore, either become a separate article
or be deleted. Personally, he favoured deleting it and
retaining only sub-paragraph (a) of the Special Rap-
porteur's original text.

61. Sir Humphrey WALDOCK said that to some 68. Mr. CASTR^N said he supported the Chairman's
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proposal to go back to the text proposed by the Special
Rapporteur, excluding sub-paragraph (b), which could
either be made into a separate article or be omitted
altogether, since the proposition it contained was self-
evident.
69. Mr. KEARNEY, referring to the proposal to
restrict the scope of sub-paragraph (a) to the diplomatic
staff of the permanent mission, pointed out that
article 17 required that notification be given of the final
departure not only of members of the permanent
mission, but also of persons belonging to their family
and of persons employed on their private staff. It would
seem strange if article 46 had a different scope from
article 17.
70. The CHAIRMAN, speaking as a member of the
Commission, said that under article 17, paragraph 1 (a)
of the draft, the sending State notified the organization
of the arrival and departure of members of the mission
and of the termination of their functions. The sending
State could notify the arrival and the departure only of
its own nationals; in the case of nationals of the host
State it would notify the termination of their functions.
71. There was a distinction between a notification of
that kind and a communication stating that the function
of a permanent representative or a member of the
diplomatic staff of a permanent mission had come to
an end. If a person claimed still to represent a sending
State as a member of its permanent mission or as a
diplomatic agent, the termination of his functions would
have to be notified. That was the meaning of article 43
of the Vienna Convention and that should be the
meaning of the present article.
72. Article 43, sub-paragraph (b) of the Vienna
Convention on Diplomatic Relations dealt with the case
in which the receiving State refused to recognize a
diplomatic agent as a member of the mission. There
was a similar provision in article 25 of the Vienna
Convention on Consular Relations. But there was no
need to make provision for that situation in the article
under consideration, for the host State could not make
such a notification to the sending State. The most closely
related case was that dealt with in Mr. Kearney's
amendment to article 44, which the Commission had
considered at the previous meeting.12

73. He therefore maintained his proposal to go back
to the version of article 46 proposed by the Special
Rapporteur, with the omission of sub-paragraph (b).
The most he could accept would be the insertion of
the words "to the Organization" after the words "on
notification by the sending State", at the beginning of
sub-paragraph (a).
74. Mr. USTOR said that the Drafting Committee had
considered that the purpose of article 46 was to specify
the date on which the functions of a member of the
permanent mission came to an end. Sir Humphrey
Waldock had pointed out the connexion between that
article and article 41, paragraph 2,13 which stated that
"When the functions of a person enjoying privileges

and immunities have come to an end, such privileges
and immunities shall normally cease at the moment when
he leaves the country, or on expiry of a reasonable
period in which to do so, but shall subsist until that
time, even in case of armed conflict".
75. Article 53, paragraph 3, of the Vienna Convention
on Consular Relations 14 went even further, however,
since it referred not only to the privileges and immu-
nities of a member of the consular post, but also to
those of a member of his family forming part of his
household or a member of his private staff. The Com-
mission should therefore consider whether it would not
be desirable to amend article 41, paragraph 2, to bring
it into conformity with that provision. An additional
sentence would also be required to provide for the case
of members of the permanent mission who were
nationals of the host State or permanent residents in its
territory and who ceased to be members of the perma-
nent mission.
76. In drafting the new text of article 46 the Drafting
Committee had, in fact, relied heavily on the Vienna
Convention on Consular Relations and had thought that
the scope of the article should be extended to all
members of the permanent mission, including diplo-
matic, technical, administrative and service staff.
77. Mr. ROSENNE said he had the gravest doubts
whether the Commission should include article 46 in
any manner, shape or form in the draft articles and
whether it did, indeed, serve any useful purpose. The
Commission should not slavishly follow the Vienna
diplomatic and consular Conventions, since there was
a fundamental difference between the legal status of
diplomatic and consular agents and that of members of
a permanent mission to an international organization.
78. He was also suspicious of the words "inter alia",
which might open the door to what the Commission
was most anxious to avoid, namely, that the host State
should have any say in choosing the members of the
permanent mission. Article 17 covered all the most
important contingencies that might arise, including the
cases of home-based members, locally recruited staff and
members who were permanent residents in the host
State. He therefore questioned whether the Chairman's
proposal was really necessary and whether it would not
be better to drop article 46 altogether.

79. Mr. ALB6NICO said that he had understood the
Special Rapporteur's original draft of article 46, but was
completely at a loss to understand the new draft sub-
mitted by the Drafting Committee. That might be due
to the fact that the new draft had been influenced by
the Vienna diplomatic and consular Conventions, which
were totally inapplicable to draft articles dealing with
multilateral rather than bilateral relations. He therefore
proposed that the Commission retain the original text
of article 46 as submitted by the Special Rapporteur.
80. Sir Humphrey WALDOCK said he would like
to state once again that the purpose of article 46 was
to define the moment at which the functions of a
member of the permanent mission came to an end,

12 See para. 6.
13 See 1023rd meeting, para. 54. 14 United Nations, Treaty Series, vol. 596, p. 306.
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in order to answer any questions which might arise
in connexion with the articles concerning privileges
and immunities. He did not agree with Mr. Rosenne
that it was unnecessary to specify the exact time, since
otherwise notification might take effect when given or
when the person in question left the country.
81. The expression "inter alia" was merely a precau-
tionary phrase designed to cover cases of death and the
like, and thus to avoid the impression that other obvious
cases had been overlooked.
82. Mr. ROSENNE said that, in his opinion, an article
which stated only that the functions of a member of
the permanent mission terminated when the sending
State said they did was entirely useless.
83. The CHAIRMAN, speaking as a member of the
Commission, said that article 46 ought to be retained
in the wording he had proposed. Article 17 did not
expressly provide that the sending State must notify the
termination of the functions of a permanent represen-
tative or of a member of the diplomatic staff if the
person concerned claimed still to represent the sending
State. There were probably other situations also which
were not covered by article 17.
84. Speaking as Chairman, he suggested that the Com-
mission refer article 46 back to the Drafting Committee
for consideration in the light of the discussion.

It was so agreed.15

The meeting rose at 1 p.m.

15 For resumption of the discussion, see 1034th meeting,
para. 1.

1026th MEETING

Thursday, 24 July 1969, at 10.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Albonico, Mr. Bartos,
Mr. Castaneda, Mr. Castren, Mr. Elias, Mr. Eusta-
thiades, Mr. Ignacio-Pinto, Mr. Jimenez de Arechaga,
Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES
PROPOSED BY THE DRAFTING COMMITTEE

ARTICLE 47 (Facilities for departure) and
ARTICLE 48 (Protection of premises and archives)1

1. The CHAIRMAN invited the Chairman of the

Drafting Committee to introduce the Drafting Com-
mittee's texts for articles 47 and 48 together.

2. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following texts:

Article 47

Facilities for departure

The host State must, even in case of armed conflict, grant
facilities in order to enable persons enjoying privileges and
immunities, other than nationals of the host State, and members
of the families of such persons irrespective of their nationality,
to leave at the earliest possible moment. It must, in particular,
in case of need, place at their disposal the necessary means of
transport for themselves and their property.

Article 48

Protection of premises and archives

1. When the functions of the permanent mission come to
an end, the host State must, even in case of armed conflict,
respect and protect the premises as well as the property and
archives of the permanent mission. The sending State must
withdraw that property and those archives within a reasonable
time.

2. The host State is required to grant the sending State,
even in case of armed conflict, facilities for removing the
archives of the permanent mission from the territory of the
host State.

3. No comment had been made on those articles at
the first reading and only minor changes in them had
been made by the Drafting Committee. In the English
version the Committee had deleted the word "the"
before "case of armed conflict", as it was unnecessary
and did not appear in the corresponding provisions,
articles 44 and 45, of the 1961 Vienna Convention on
Diplomatic Relations.2 In article 48, the Committee
had substituted the definite for the indefinite article in
the English and French versions, before the words
"permanent mission" and "mission permanente"
respectively.

4. Mr. ROSENNE proposed, in order to bring the
English text of article 47 into line with the French text,
that the words "its territory" be inserted after the words
"to leave".

5. The CHAIRMAN, speaking as a member of the
Commission, said that articles 47 and 48 were barely
intelligible.
6. What was wrong with the opening phrase of article
48, "When the functions of the permanent mission come
to an end", was that it placed the stress on the functions
of the permanent mission, not on the mission itself. The
real intention in article 48 was to deal with the situation
where a mission was permanently or temporarily
recalled. Article 45 of the 1961 Vienna Convention on
Diplomatic Relations covered the breaking off of
diplomatic relations between the two States as well, but
that was not relevant to permanent missions to interna-
tional organizations.

1 For previous discussion, see 999th meeting, para. 21. 2 United Nations, Treaty Series, vol. 500, p. 122.
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7. The 1961 Vienna Convention placed certain obliga-
tions on the receiving State "even in case of armed con-
flict". He was not at all sure that that exception should
be retained in the draft articles.
8. As the permanent or temporary recall of a perma-
nent mission was the only situation contemplated in
article 48, the consequences should be those stated in
article 45 of the 1961 Vienna Convention. Article 45,
sub-paragraphs (a) and (b) which provided first for the
obligation to respect and protect the premises, property
and archives of the mission and, secondly, for the
possibility of entrusting the custody of those premises,
property and archives to a third State, should have their
counterpart in article 48; there was no need to reproduce
the provisions of sub-paragraph (c).
9. The drafting of articles 47 and 48 should be
improved in the light of the wording of articles 44 and
45 of the 1961 Vienna Convention and, if necessary, the
articles should be combined.

10. Mr. ALB6NICO said that the phrase "other than
nationals of the host State", in article 47, required some
clarification; it seemed to mean that nationals of the
host State would not be entitled to the same facilities for
departure.
11. He was prepared to accept the text of article 48
proposed by the Drafting Committee.

12. Mr. JIMENEZ de ARECHAGA said that the
Chairman's suggestion that the expression "even in case
of armed conflict" be deleted from both article 47 and
article 48 had some merit.
13. He could agree to the addition in article 47 of the
words "its territory", proposed by Mr. Rosenne.
14. With respect to the point raised by Mr. Albonico,
he would prefer to leave the text as it was, since the
right of nationals of the host State to leave its territory
was a matter of internal law.
15. With regard to article 48, he agreed with the
Chairman that the opening phrase of paragraph 1 should
be replaced by some such wording as "When the per-
manent mission is permanently or temporarily recalled".
He could not agree, however, that the practice in
bilateral diplomacy of placing the premises and archives
of the permanent mission in the custody of a third State
should apply in multilateral diplomacy.

16. Mr. RAMANGASOAVINA said he agreed with
Mr. Rosenne that the words "its territory" should be
added in the English version of article 47.
17. The distinction drawn in article 47 between
nationals of the host State and members of the families
of persons enjoying privileges and immunities was
correct. It was quite normal that nationals of the host
State should not be able, merely by virtue of their
functions, to leave the territory of the host State together
with nationals of the sending State, particularly in case
of armed conflict. To leave the host State then would
look like desertion, since the presumption was that they
would be going to the sending State. On the other hand,
it was normal that facilities should be granted for mem-
bers of the family to leave, irrespective of their
nationality. That distinction did not mean that nationals

of the host State would be prevented from leaving the
territory of that State; they would simply be treated in
the same way as any other citizens of the host State.
Articles 47 and 48, like articles 44 and 45 of the Vienna
Convention, dealt primarily with the situation of armed
conflict, though in the drafting it was presented merely
as an incidental situation.
18. He agreed with the Chairman that it would be
desirable to include in the draft a provision modelled on
sub-paragraph (b) of article 45 of the 1961 Vienna
Convention. As article 48 now stood, the sending State
must withdraw its property and archives within a
reasonable time, but was not offered the alternative of
transferring them to the diplomatic mission of a friendly
country.

19. Mr. CASTREN said he was in favour of retaining
the words "even in case of armed conflict", which were
also to be found in the 1961 Vienna Convention. To
omit them might give the impression that the host State
was not obliged to grant facilities in such cases for the
persons in question to leave.
20. He was also in favour of retaining the present
wording of article 47 concerning nationals of the host
State, since it was similar to that used in article 44 of
the Vienna Convention.
21. He supported the Chairman's view that the opening
phrase of article 48 should be amended.
22. He agreed with Mr. Jimenez de Arechaga that it
was not necessary to mention the question of the custody
of the mission's archives by a third State in article 48,
though there was a similar provision in article 45 of
the Vienna Convention.

23. Mr. BARTOS said that the situations contemplated
in the draft articles were very different from those for
which provision was made in the Vienna Convention
on Diplomatic Relations. That Convention applied to
bilateral diplomacy, and it would be wrong to follow it
slavishly in every detail of relations between the host
State and the sending State with regard to permanent
missions to international organizations; even in the
Vienna Convention on Consular Relations it had been
found necessary to adopt a different provision. For
instance, the host State must tolerate the consequences
of the presence of the permanent mission of a State
which was a member of an international organization,
even though it might be in armed conflict with that State.
24. It was not a question of permitting members of a
permanent mission who were nationals of the host
State to leave the territory of that State freely; on the
other hand, it was the normal and usual practice to grant
facilities for the departure of the members of the family
of persons enjoying privileges and immunities, even if
the members of the family were nationals of the host
State. Unless it was absolutely necessary, however, it
would be wrong to go further than the Vienna Conven-
tions in the substance of the articles, though the possi-
bility should always be reserved of making changes,
mutatis mutandis, in view of the difference in character
between permanent missions and diplomatic missions.
25. With regard to the premises, property and archives
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of the permanent mission, the sending State should be
given full guarantees and be permitted to entrust their
custody to the mission of another State or to the organi-
zation itself, if the latter agreed. That practice, which
was unknown in bilateral diplomacy, lent force to the
idea that it would be wise not to follow the Vienna Con-
ventions too often and too closely.

26. Mr. ALB6NICO said that there was a certain
ambiguity about the phrase in article 47, "in order to
enable persons enjoying privileges and immunities, other
than nationals of the host State, and members of the
families of such persons irrespective of their nationality".
It would seem that either the facilities for departure
did not apply to nationals of the host State, or that such
persons were not obliged to leave its territory. In the
case of families, however, it would seem that members of
them would have to leave, even if they were nationals
of the host State. He would welcome an explanation of
that phrase.

27. Mr. YASSEEN said that the notion of "family"
was very hard to define, as the Commission itself and
several conferences had realized. The application of
article 47 was likely to lead to difficulties. To give one
illustration, in Switzerland non-discrimination with
regard to women had led to some discrimination against
men. The husband of a woman diplomat did not enjoy
any privileges or immunities and even had to pay
residence tax. It was of course possible to place some
limits on the notion of family, but it should at least
cover the spouse. Nevertheless, under the instructions
of the Swiss Federal Government, the husband of a
woman diplomat enjoyed no privileges or immunities,
even those most essential for the performance of family
duties.

28. Mr. EUSTATHIADES said that articles 47 and
48 carried the analogy with diplomatic relations too far.
Also, the commentaries to those articles needed to be
much fuller; they failed to mention whether there was
any practice of international organizations, which could
offer some guidance.
29. The results of too close an adherence to the
Vienna Convention were apparent in the inferences
drawn from the case of armed conflict. The principle
there should be that of the continuity of the organiza-
tion's existence and even of the belligerent State's
participation, in principle, in its activities. Articles 47
and 48 should not give the impression that armed
conflict was the normal reason for the ending of the
participation of States in an organization.
30. Article 48 as now worded gave the impression that
a sending State must withdraw its property and archives
within a given time. It should be stated clearly that it
would no longer receive protection from the host State
after that time had expired. The Special Rapporteur
should ponder all those questions and mention them in
the commentary.

31. Mr. REUTER said he agreed in principal with the
Chairman and he also agreed with Mr. Bartos that the
Commission must be careful to recast any rules trans-
ferred from bilateral to multilateral diplomacy.

32. It was quite understandable that it should be
thought desirable to keep the expression "in case of
armed conflict", in order not to fall short of the Vienna
Convention. But it should be remembered that, for the
Vienna Convention, armed conflict was the worst situa-
tion conceivable.
33. In multilateral relations, on the other hand, armed
conflict might seem almost innocuous in comparison
with two other situations, namely, the breaking off of
diplomatic relations and the non-recognition of a govern-
ment. The second situation occurred when the host State
of an organization, for example, recognized government
A of a member State of the organization as the legiti-
mate government. The host State might, however, change
its policy and cease to recognize government A in
favour of government B, while the organization still
recognized government A. It was obvious that it was
government A which should continue to enjoy the
privileges to which the articles referred. Those two other
situations should be borne in mind, at least for mention
in the commentary, if not for amendment of the text of
the articles.

34. The CHAIRMAN said that a form of words which
might meet the points raised by some members of the
Commission was "The host State must in all circum-
stances, even incase of armed conflict, grand facilities... ".
35. Mr. KEARNEY said that, in his opinion, the
phrase "even in case of armed conflict" did serve a pro-
tective purpose with respect to action which might be
taken by the host State, but he fully understood the prob-
lems referred to by other members. In order, therefore,
to avoid any implication of bilateral relations which that
phrase might have, he suggested that it be amended to
read "even if it is engaged in an armed conflict"; that
would emphasize the unilateral duty of the host State.
36. He thought that the phrase "other than nationals
of the host State", in article 47, should be retained.
37. With respect to the duty of the sending State,
referred to in article 48, paragraph 1, to withdraw the
property and archives of the permanent mission, he
agreed that the host State could not be placed under an
unlimited burden of preserving that property and those
archives. A reference should be included to the possi-
bility of placing them in the custody of a third State. He
agreed with Mr. Bartos that custody could be assumed
by the organization as well as by a third State, since in
many cases the organization was the entity best equipped
to undertake that responsibility.
38. On the question of the definition of the word
"family", in article 47, he noted that it was not defined
in article 1, the definitions article, but that article 39
referred to "the members of the family of the permanent
representative forming part of his household". He
assumed that the phrase "forming part of his household"
would also apply in the case of article 47, but the Com-
mission should consider the desirability of including a
corresponding definition of the word "family" in
article 1.
39. Mr. RUDA said that article 47 should refer pri-
marily to the normal case of a person enjoying privileges
and immunities who was recalled to his country of origin
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either permanently or temporarily. As drafted at present,
however, article 47 seemed to place the chief emphasis
not on the normal case, but on cases arising in connexion
with such contingencies as armed conflict. That was
logical enough in bilateral diplomacy, and such cases
were covered by article 44 of the Vienna Convention on
Diplomatic Relations.
40. In the case of permanent missions to an interna-
tional organization, however, he largely agreed with
Mr. Eustathiades that the armed conflict would be
between the host State and a member State. In such
an event it was not clear to him whether the normal
practice would be for the members of the permanent
mission of a belligerent State to remain in the host State
with a view to reaching some solution or presenting their
case to the organization. Consequently, he was in favour
of deleting the phrase "even in case of armed conflict",
although the Commission should give careful considera-
tion to the Chairman's suggestions to use the words" in
all circumstances".
41. With regard to article 48, paragraph 1, he found
no difficulty over the duty of the host State to protect
the property and archives of the permanent mission and
the corresponding duty of the latter to withdraw them
within a reasonable time.

42. Mr. BARTOS said that the question of finding a
definition of the term "family" which would be valid in
international law had been discussed during the con-
sideration of the draft convention on diplomatic inter-
course and immunities at Vienna, but it had not been
settled because delegations had failed to agree even in
principle on the concepts involved. Foreign Ministries
construed the notion of "members of the family" fairly
strictly, in accordance with their own particular view.
Thus, the Swiss authorities considered that the husband
of a female diplomat was not a member of the family
entitled to privileges and immunities, whereas the wife
of a male diplomat was. The matter had also arisen in
connexion with the Yugoslav Consul at Geneva, who at
the time had been a woman.

43. It might perhaps be as well at least to mention
in the commentary the principal of the equality of the
sexes in international law, since it was recognized by the
United Nations, even if it were not thought desirable to
go so far as to offer a solution to the problem in the text
of the articles themselves.
44. It was quite clear, so far as the substance was
concerned, that the phrase "irrespective of their
nationality" applied only to the members of the family
of persons not having the nationality of the host State
who enjoyed privileges and immunities. It was a general
rule that persons in the service of the sending State but
having the nationality of the host State could not, any
more than the members of their family, ask to leave
its territory under the protection of diplomatic privilege
and immunity. Consequently, the only nationals of the
host State who might have that possibility open to them,
if need be, were those who were members of the family
of a person enjoying privileges and immunities who was
not himself a national of the host State. To ask for
anything further would be going too far. It was for those

members of the Commission whose mother tongue was
one of the languages in which the articles were being
drafted to say whether that principle was expressed
clearly in the text proposed.
45. The wording suggested by the Chairman was quite
satisfactory and he supported it.
46. Mr. USTOR said he wished, first of all, to make
it clear that the Drafting Committee had not gone into
the merits of articles 47 and 48, since they had been
referred to it by the Commission without comment.
The text was, therefore, the one originally submitted by
the Special Rapporteur, based on articles 44 and 45 of
the Vienna Convention on Diplomatic Relations.
47. It was regrettable that, even in the Vienna Con-
vention, it had been necessary to maintain the reference
to armed conflict, since had States complied with their
obligations under the Charter to settle their disputes by
peaceful means, such a reference could have been
avoided. The type of conflict which the Drafting Com-
mittee had had in mind was armed conflict between the
sending State and the host State. He agreed that to refer
to armed conflict three times in articles 47 and 48 was
perhaps excessive and he would have no objection to
the formula "in any circumstances", which had been
suggested, and which would cover the case of armed
conflict.
48. He supported the Chairman's suggestion that a
provision similar to that in sub-paragraph (6) of article
45 of the Vienna Convention on Diplomatic Relations
be included in the text, and Mr. Bartos' idea that the
property and archives of the permanent mission might
be entrusted either to a third State or to the organization
itself.
49. He was not against attempting to define the con-
cept of "the family", but in the light of the experience
of the Vienna Conference, he doubted very much
whether such an attempt would be successful.
50. Mr. ROSENNE said he fully supported Mr. Us-
tor's remarks concerning the nature of the present
debate: the summary record of the Commission's 999th
meeting showed that no member had wished to com-
ment on articles 47 and 48. It had perhaps been
unavoidable, but in his view extremely undesirable, that
at the present session the debate on substance had in
most cases taken place in connexion with the text pro-
posed by the Drafting Committee and not during the
initial discussion. The debate should not, therefore, be
taken as either overt or implicit criticism of the
Drafting Committee.
51. With regard to articles 47 and 48, if the term
"armed conflict" had to be used at all, it should be used
in a very precise manner. The armed conflict might be
between the host State and the sending State, or
possibly between one or other of those two States and a
third State, but conflict between two third States would
not usually be relevant. To refer, therefore, only to
"armed conflict" was far too general. A general article
on the effects and implications of the severance of
diplomatic relations between the host State and the
sending State, or the complete non-existence of such
relations, along the lines suggested by Mr. Reuter and
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Mr. Ruda, would perhaps make it possible to reduce, or
remove entirely, the references to armed conflict in
articles 47 and 48.
52. The question of the severance of diplomatic rela-
tions was partly dealt with in article 2, paragraph 3 of
the Vienna Convention on Consular Relations, and
although that paragraph was not relevant to the articles
now under consideration, the fundamental idea was a
valid one. The position should be referred to the Special
Rapporteur for his consideration and should be men-
tioned in the Commission's report, since it would also
apply to the articles to be submitted on permanent
observer missions and delegations to conferences.
53. It would clearly be necessary to change the
wording of article 47, perhaps along the lines suggested
by the Chairman.
54. The Chairman's suggestion for the inclusion of the
provision contained in sub-paragraph (b) of article 45
of the Vienna Convention on Diplomatic Relations was
also a useful one, but it should be remembered that the
present draft was concerned with multilateral, not with
bilateral, relations and that there could therefore be no
question of the third State having to be acceptable to the
host State. He did not, however, support the suggestion
by Mr. Bartos that the property and archives of the
mission might be entrusted to the organization as well as
to a third State.
55. On the question of the concept of family, he
agreed with Mr. Ustor that the Commission should
refrain from trying to produce an international legal
definition of such a controversial term.

56. The CHAIRMAN, speaking as a member of the
Commission, said he noted that several members of the
Commission had expressed their approval of the
wording: "The host State must, in all circumstances,
and even if it is engaged in armed conflict, grant
facilities".
57. The most important question, however, was ar-
ticle 48. In drafting that article, the Special Rapporteur
had in fact drawn on article 47 of the draft on special
missions.3 But special missions were temporary, so that
when the functions of a special mission came to an end,
the receiving State might request the sending State to
withdraw the special mission's property and archives.
The problem of premises, property and archives arose
with permanent missions to international organizations
in the case of temporary or final recall, just as it did
with permanent diplomatic missions. Therefore, no
matter whether the recall was temporary or final, a per-
manent mission was not bound to sell its premises or to
withdraw its archives and property within a reasonable
time. As the situation was similar to that of permanent
diplomatic missions, the provision in article 45 of the
Vienna Convention on Diplomatic Relations was the
provision that ought to be adopted instead of para-
graph 1 of the proposed article, except that the sending
State would not have to concern itself with the question
whether the third State referred to in sub-paragraph (b)

3 See Yearbook of the International Law Commission, 1967,
vol. II, p. 366.

of article 45 of the Vienna Convention, was acceptable
to the host State
58. There was no good reason for retaining para-
graph 2 of article 48 either. The requirement to grant
facilities for removing the archives was merely the
corollary of the requirement that a State sending a
special mission must withdraw its property and archives
within a reasonable time, a requirement which ought not
to be imposed upon a State sending a permanent mission.
The provisions of article 45 of the Vienna Convention
should therefore be followed, mutatis mutandis.
59. He would like to make it clear that his comments
were not directed to the Drafting Committee's work, but
to the text originally submitted to the Commission
(A/CN.4/218/Add.l).
60. Mr. YASSEEN said that the problems raised by
aricle 47 showed once again that resemblances between
multilateral and bilateral diplomacy might be deceptive.
The basic idea was acceptable; a host State must
certainly grant facilities for the departure of a permanent
mission. The wording, however, prejudged the reply to
questions of importance.
61. It might be inferred from the phrase "in case of
armed conflict" that the sending State must recall its
permanent mission if that case occurred. But neither
the breaking off of diplomatic relations nor the with-
drawal of recognition, nor even armed conflict with the
host State could oblige the sending State to withdraw its
permanent mission from the host State's territory. Such
an obligation was conceivable only in bilateral diplo-
macy. The sending State might wish to bring its dispute
with the host State before the international organization
concerned. Some neutral wording must therefore be
found—a form of words which dealt with the depar-
ture of a permanent mission without prejudging other
matters.
62. Mr. ELIAS said he agreed that, while the subject
matter of articles 47 and 48 was important, their for-
mulation left something to be desired. The very titles
of those articles indicated that the emphasis should be
on the facilities to be granted to permanent missions
rather than on the question of armed conflict, and he
supported the suggestion by the Chairman that the
general principle be stated first and that it then be stated
that the obligations also applied in the case of armed
conflict, the severance of diplomatic relations and other
exceptional circumstances.
63. He was opposed to any attempt to define the
concept of "family", less because it was extremely
unlikely that any acceptable definition could be found
than because the mere formulation of a definition would
not solve the important issues raised by Mr. Yasseen.
Even if the convention defined the family as including
the spouse, whether husband or wife, that was no
guarantee that governments would comply.
64. He supported the Chairman's suggestion that the
provision in sub-paragraph (b) of article 45 of the
Vienna Convention on Diplomatic Relations be included
in article 48, since it was not always easy for permanent
missions to make the necessary arrangements in time.
65. He agreed that the last sentence of paragraph 1
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of article 48 was inappropriate; it did not necessarily
follow that property and archives had to be withdrawn.

66. Sir Humphrey WALDOCK said that, although
article 44 of the Vienna Convention on Diplomatic Rela-
tions might be regarded as somewhat misleading, it was
not correct to interpret it as implying that the sending
State was obliged to remove its mission. The emphasis
on armed conflict in that Convention was very under-
standable, because in the case of bilateral relations
armed conflict was the one situation in which difficulties
really arose in practice. In the past, when war had
broken out, diplomats had sometimes been held by
receiving States for the purpose of applying pressure on
sending States, and it was that kind of experience which
the Vienna Conference had had in mind when drafting
article 44.

67. At the same time, it was an element which could
not be entirely neglected in the present draft, and the
reference to armed conflict should not be omitted alto-
gether. A host State was just as likely to cause difficulties
for a permanent mission as it was for diplomats. Never-
theless, the point raised by Mr. Yasseen regarding the
need for the permanent mission to protect the interests
of the sending State in the organization itself would have
to be taken into account, although it was unlikely that
those problems could be entirely solved at the present
time.
68. He supported the suggestion by Mr. Elias that the
reference to armed conflict be deleted from the first
sentence of article 47 and that a new final sentence be
added; that would remove the misunderstanding
regarding the primary objective of article 47. The inclu-
sion of the phrase "to leave at the earliest possible
moment" was quite understandable in the Vienna Con-
vention on Diplomatic Relations, but the same con-
siderations did not apply in an ordinary case of depar-
ture and the phrase was therefore inappropriate.
69. He agreed with the Chairman's approach to
article 48. The article should cover two cases parallel
to those contemplated in the Vienna Convention on
Diplomatic Relations: the permanent and the temporary
recall of the permanent mission; sub-paragraphs (a) and
(b) of article 45 of the Vienna Convention would then
be appropriate to article 48.
70. He was not, however, convinced that paragraph 2
could be dispensed with altogether. The question of the
fate of the archives might be of some importance,
since they might well contain material of great political
significance, as well as material which related only to
the organization. He agreed with the suggestion by
Mr. Bartos that the organization might be added to the
possible custodians in the provision corresponding to
sub-paragraph (b) of article 45 of the Vienna Convention
on Diplomatic Relations.
71. Lastly, he agreed that the Commission should not
attempt to define the concept of family.

72. Mr. RAMANGASOAVINA said that he too
found the wording of articles 47 and 48 unsatisfactory.
Although the expression "even in case of armed con-
flict" was presented as an incidental situation and as

one case among others, the impression was given that
that was the main object of concern.
73. It would be a mistake to follow the text of the
Vienna Convention blindly when the situation was very
different. In the case of article 47 the formulation
suggested by the Chairman would not suffice, since there
would still be the references to leaving "at the earliest
possible moment" and to placing at their disposal "the
necessary means of transport", and the requirement to
withdraw the property, all of which seemed to relate to
the extreme situation of armed conflict. Some other
wording must therefore be found which would show
that the article applied simply to the temporary or final
closure of a permanent mission. In particular, provi-
sion must be made for the sending State to entrust the
custody of its permanent mission's property and archives
to another permanent mission, or even to place them
under the protection of the international organization.
74. The Commission should not shirk the difficulties
of defining the term "family". A rough definition had
already been attempted by a reference to the persons
forming part of the household, but even that approxima-
tion was debatable; it had not made possible any satis-
factory regulation of the position of the husband of a.
female diplomat. It was for the Commission to seek a
minimum definition, as it were, of the family, based on
the modern western concept, that was to say, comprising
the husband and wife, the children and perhaps even
orphaned grandchildren for whom their grandparents
were responsible. A definition which even covered certain
exceptional cases would be preferable to compelling,
diplomats to resort to subterfuges such as engaging their
grown-up daughter as a children's nurse in order to-
enable her to enjoy privileges and immunities.
75. Mr. USTOR suggested that the Commission con-
sider the possibility of a separate article which would
state that, in case of armed conflict, all the privileges
and immunities accorded under the convention must be
granted. If armed conflict was to be referred to at all, it
was not enough to mention it only in connexion with
the departure of the permanent mission. The permanent
mission might well need to go on functioning, in which
case it was essential to ensure the continuation of other
facilities, such as freedom of movement and communica-
tion. The considerations which arose in the case of a per-
manent mission to an international organization were
quite different from those applying in the case of
bilateral relations between States.

The meeting rose at 1.10 p.m.
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Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Ruda, Mr. Tammes, Mr. Ustor, Sir Humphrey
Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 47 (Facilities for departure) and

ARTICLE 48 (Protection of premises and archives)
(continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the texts of articles 47 and 48
proposed by the Drafting Committee.
2. Mr. ROSENNE said that the Commission would
probably wish to request the Drafting Committee to
reconsider the text of those two articles in the light
of the discussion which had taken place. In response
to an invitation conveyed to him by the Chairman the
previous evening, he would like to suggest that the
Drafting Committee consider the introduction of a new
article, worded on the following lines:

"The severance or absence of diplomatic or con-
sular relations between the host State and the sending
State shall not affect the obligations of either State
under the present articles. The establishment or con-
tinued existence of a permanent mission on the ter-
ritory of the host State does not in itself affect the
situation in regard to diplomatic or consular relations
between the host State and the sending State."

3. In drafting that suggested new article, he had
drawn on the wording of article 74 of the Vienna Con-
vention on the Law of Treaties * and of article 7 of the
draft on special missions as adopted by the Sixth Com-
mittee of the General Assembly in 1968.2 The new
article, which was in general terms, might be placed
either at the end of the group of articles under discussion
or in the introductory part of the draft, but that was a
matter for consideration by the Drafting Committee.
4. The introduction of the new article would involve
some consequential changes in the texts of articles 47
and 48 proposed by the Drafting Committee. In article
47, the words "even in case of armed conflict" should
be replaced by the words "whenever required", and the
words "to leave at the earliest possible moment" by the

1 United Nations Conference on the Law of Treaties,
Official Records, Documents of the Conference, A/CONF.
39/27.

2 See Official Records of the General Assembly, Twenty-
third session, Annexes, Agenda item 85, document A/1315,
annex I.

words "to leave its territory". The amended text would
thus also be deliberately general in character. In article
48, the words "even in case of armed conflict", in both
paragraphs 1 and 2, would be replaced by the words
"at all times".
5. Mr. AGO said that the actual subject-matter of
articles 47 and 48, namely, facilities for leaving the
territory and the protection of the premises, property
and archives of a permanent mission, raised problems
that were comparatively easy to solve and were mainly
a matter of drafting.
6. He entirely agreed that article 48 should be
modelled on the Vienna Convention on Diplomatic Rela-
tions, with the few additions that were required.
7. The real difficulty lay in the reference, in both
articles, to the possibility of armed conflict. In bilateral
relations, if a war broke out between the two countries
concerned, diplomatic relations were automatically
severed and the diplomats had to leave the receiving
State. The position was quite different for members of
permanent missions who were representatives of the
sending State, not to the host State, but to an interna-
tional organization. What was essential was to safeguard
such representation even in case of armed conflict
between the host State and the sending State. The mere
fact that in articles 47 and 48, based on the Vienna
Convention on Diplomatic Relations,3 the hypothesis of
armed conflict was mentioned would entail a serious
risk of implying that, in case of armed conflict between
the host State and the sending State, members of the
permanent mission of the sending State would have to
leave the territory of the host State, whereas, quite
obviously, any such implication must be avoided.
8. The best solution would be to deal with that situa-
tion in a separate article; articles 47 and 48 could then
be made more concise. He would, however, prefer to
have time to study the proposal Mr. Rosenne had just
made before giving a definite opinion on it.
9. One point to be decided was whether the article
was to deal solely with the severance of diplomatic
relations or whether it was to deal with armed conflict
as well. In any event, great caution was required. The
difficulty could not be evaded by arguing that the posi-
tion of the permanent mission of the sending State to an
international organization was in no way altered by the
development of an abnormal situation such as war or the
severance of diplomatic relations between the host State
and the sending State. Even less could it be argued that
its position was completely changed. That was the
delicate question to be decided.

10. Mr. JIMENEZ de ARECHAGA said he sup-
ported Mr. Rosenne's suggestion that the phrase "even
in case of armed conflict" be replaced in article 47
by the words "whenever required" and in article 48 by
the words "at all times", because the retention of that
phrase would make it necessary to take into account a
great many situations, including the possibility of a
conflict in which the organization itself was involved.

3 United Nations, Treaty Series, vol. 500, p. 122, articles
44 and 45.
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11. He was in favour of the Drafting Committee con-
sidering the new article proposed by Mr. Rosenne, which
stated two important points; first, that the absence of
diplomatic or consular relations between the host State
and the sending State did not affect the obligations of
either State under the draft articles, and second, that
the existence of a permanent mission on the territory of
the host State did not imply the existence of diplomatic
relations between the host State and the sending State.
If the new article was referred to the Drafting Com-
mittee, the Special Rapporteur might himself make a
proposal on the subject.
12. Mr. USTOR said articles 47 and 48 would lose
some of their importance if a new article were introduced
containing general provisions to deal with the situation
of the permanent mission and its personnel in extra-
ordinary circumstances.
13. On a first examination of the new article proposed
by Mr. Rosenne, he thought it might be interpreted as
being inapplicable to cases other than the severance or
absence of diplomatic or consular relations. In fact, an
article of that kind was necessary to cover all cases,
including armed conflict.
14. He agreed that articles 47 and 48, together with
the proposed new article, should be referred to the
Drafting Committee and that the views of the Special
Rapporteur should be sought.
15. Sir Humphrey WALDOCK said that a text on the
lines of the proposed new article was necessary, but it
would be quite independent of articles 47 and 48.
16. Since the question of armed conflict was covered
in a corresponding article of the Vienna Convention,
there would be an obvious gap in the present draft if no
provision were included on the subject. It was, further-
more, the one case where really serious difficulties were
likely to arise in connexion with the application of
articles 47 and 48. The application of the proposed
general article to such matters as freedom of com-
munication would, of course, give rise to delicate
problems, and the Drafting Committee should give
careful consideration to the whole question.
17. The CHAIRMAN, said that, in the light of the
various suggestions made during the discussion of arti-
cles 47 and 48, it should now be possible for the Commis-
sion to adopt a fairly clear position on those two articles.
18. Mr. ROSENNE suggested that the Commission
should not adopt any position on the two articles at that
stage, but should simply ask the Drafting Committee to
redraft them and examine the proposed new article.
19. He recognized that there was a strong case for
retaining the reference to armed conflict, but it was
essential that that reference should be in very general
terms. Care should be taken not to suggest that the text
was confined to the case where the host State was
involved in a conflict. It would not be incompatible
with his own proposals to combine them with that
reference. For example, the relevant passage in article 47
might read "whenever required and even in case of
armed conflict".

20. Mr. RUDA said that when the Commission had

first considered articles 47 and 48 at its 999th meeting,
it had not examined them at length. At that meeting,
which had been the last one of the present session
attended by the Special Rapporteur, the Commission had
chiefly discussed article 49.
21. A very important discussion had now taken place
on articles 47 and 48 and he, too, thought that the
Commission should not adopt any position at that stage,
but should refer those articles to the Drafting Com-
mittee, together with Mr. Rosenne's proposal. It was also
likely that the Special Rapporteur, on being informed of
the discussion, would have proposals of his own to make.

22. Mr. CASTREN said he was still convinced that
reference should be made to the case of armed conflict,
but had no strong views on the particular form it
should take. On the other hand, he did not think a
reference to the absence of relations or to the severance
of diplomatic or consular relations would be sufficient.
23. The CHAIRMAN said he had not wished to
suggest that the Commission should take a decision on
the articles at that stage; indeed, it could not take an
informed decision until it had a definitive text before
it. He thought, however, that the Commission's views
on article 47 were relatively clear and that it was mainly
a question of finding the most satisfactory wording. He
accordingly suggested that, since it was physically impos-
sible to consult the Special Rapporteur, article 47 be
referred back to the Drafting Committee.

It was so agreed}

24. The CHAIRMAN, turning to article 48, said that
the text before the Commission was based on article 47
of the draft on special missions.5 The Commission would
have to decide whether to approve that text or to request
the Drafting Committee to prepare a new text based on
article 45 of the 1961 Vienna Convention on Diplo-
matic Relations.
25. Speaking as a member of the Commission, he said
he was in favour of the second alternative and
hoped that the Drafting Committee would follow article
45, sub-paragraphs (a) and (b), of the 1961 Vienna
Convention, mutatis mutandis.

26. Mr. CASTREN said that most members of the
Commission were in favour of taking article 45 of the
1961 Vienna Convention as a model. He supported that
view, particularly so far as the desirability of reproducing
sub-paragraph (b) was concerned.

27. Mr. KEARNEY said he saw no basic problem in
taking article 45 of the Vienna Convention on Diplo-
matic Relations as a general model for article 48; he
still thought, however, that the latter ought to include
some provision to the effect that the sending State should
either withdraw its property and archives within a rea-
sonable time or place them in the custody of a third
State or of the organization. The situation was different
from that of the severance of diplomatic relations in

4 For resumption of the discussion, see 1032nd meeting,
para. 13.

5 See Yearbook of the International Law Commission, 1967,
vol. II, p. 366.
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bilateral diplomacy; in the latter case it might be
assumed that relations would at some time be resumed,
but in the former case, as one or two speakers had
pointed out, the sending State might decide that the
benefits derived from maintaining the permanent mis-
sion were not worth what it cost. For that reason, there
was some justification for basing article 48, at least in
part, on the corresponding provision of the draft on
special missions, although some reference should also
be included to the custodial function of a third State,
as mentioned in article 45, sub-paragraph (b), of the
Vienna Convention on Diplomatic Relations.

28. Mr. JIMENEZ de ARECHAGA said that he
doubted the need to include a reference to the custodial
function to be performed by a third State, since that
was a consequence of the protection by a third State
provided for in article 45 sub-paragraph (c), of the
Vienna Convention on Diplomatic Relations. From a
practical point of view, the full application of that
provision could be obtained by placing the archives of
the permanent mission in the custody of the same
State's permanent mission.
29. Mr. ROSENNE said he supported Mr. Kearney's
suggestion concerning the custodial function of a third
State. He proposed, however, that the Commission take
no decision of principle on article 48 at the present stage,
but refer it back to the Drafting Committee for further
consideration.

30. The CHAIRMAN suggested that article 48 be
referred back to the Drafting Committee.

It was so agreed.'1'
ARTICLE 49 (Consultations betwen the sending State,

the host State and the Organization) 7

31. The CHAIRMAN invited the Chairman of the
Drafting Committee to introduce the Drafting Com-
mittee's text for article 49.

32. Mr. CASTANEDA (Chairman of the Drafting
Committee) said that the Drafting Committee proposed
the following text:

Article 49

Consultations between the sending State, the host
State and the Organization

Consultations shall be held between the sending State, the
host State and the Organization on any question arising out
of the application of the present articles.

33. The Drafting Committee had simplified the article
considerably. In the Special Rapporteur's draft it had
been divided into two paragraphs, paragraph 1 consis-
ting of two sentences and paragraph 2 of a single sen-
tence. Of that text, the Committee had kept only the
first sentence of paragraph 1, which stated the substan-
tive rule. The second sentence of that paragraph had
listed certain articles the application of which had to be
the subject of consultations. For the reasons put forward

in the Commission by Mr. Tammes,8 whose observations
had been supported by several members, the Committee
had decided to delete that sentence.
34. Paragraph 2 had stipulated that the preceding
paragraph was "without prejudice to provisions concern-
ing settlement of disputes contained in the present
articles or other international agreements in force be-
tween States or between States and international organ-
izations or to any relevant rules of the Organization ".The
Committee had noted that the draft so far contained no
provisions on the settlement of disputes. Such provisions
as were embodied in other international agreements or
in the rules of international organizations were formally
safegarded by articles 3 and 4, which the Commission
had adopted at its twentieth session.9 The Committee
had accordingly deleted paragraph 2 in toto.
35. During the earlier discussion, some members had
objected to the word "question", but there seemed to be
no better term that could be substituted for it. It should
be understood in the sense of "difficulty" or "problem",
not of "subject", which was much too broad.

36. Mr. JIMENEZ de ARECHAGA said it should
be made clear that the proposed text of article 49 was
not designed to cover all cases of the settlement of
disputes. That would not constitute progressive develop-
ment when compared with the existing rules, such as
article VIII, section 30, of the Convention on the Pri-
vileges and Immunities of the United Nations, which
stated, inter alia: "If a difference arises between the
United Nations on the one hand and a Member on the
other hand, a request shall be made for an advisory
opinion on any legal question involved in accordance
with Article 96 of the Charter and Article 65 of the
Statute of the Court. The opinion given by the Court
shall be accepted as decisive by the parties.10

37. Mr. CASTREN said that, in his opinion, the
Drafting Committee had considerably improved the
Special Rapporteur's text. The second sentence of
paragraph 1 had given an incomplete enumeration and
had mentioned articles which were out of place in that
provision, while paragraph 2 had not been really
necessary. The remaining sentence might be recast; in
particular, the word "disagreement" should be substi-
tuted for the word "question". He supported the sug-
gestion made earlier by the Chairman that the phrase
"at the request of one of the parties" should be added,11

as that would give greater force to the idea of dis-
agreement.
38. Mr. EUSTATHIADES said he agreed with
Mr. Castren. He suggested that the last phrase of
article 49 be amended to read "on any disagreement . . .
if necessary." Worded in that way, the article could not
be interpreted as necessarily requiring tripartite consul-
tations on any question.

6 For resumption of the discussion, see 1034th meeting,
para. 48.

7 For previous discussion see 999th meeting, para. 25.

8 See 999th meeting, paras. 31-34.
9 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

10 United Nations, Treaty Series, vol. I, p. 30.
11 See 999th meeting, para. 40.
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39. Mr. ROSENNE said that, like the previous
speakers, he found the Drafting Committee's text for
article 49 an improvement on the original text. However,
it still caused him considerable uneasiness and he could
not vote for it in its present form, since he regarded it
as too loosely drafted.
40. Paragraph 3 of the Special Rapporteur's commen-
tary to the original article 49 stated that "Paragraph 1
is drafted in such a flexible manner as to envisage the
holding of consultations between the sending State and
the host State or between either or both of them and the
Organization concerned". In his opinion, the text of the
article conveyed the idea that only tripartite consul-
tations would be held. With regard to the discussion in
the Sixth Committee following the incident involving
Guinea and the Ivory Coast referred to in that same
paragraph 3 of the commentary, the Chairman of the
Sixth Committee had ruled that there was to be no
debate on the Legal Counsel's statement at the 1016th
meeting of that Committee, which was an ex parte
statement, although that did not imply any stand on the
part of the Committee members. In his view, therefore,
the Commission should be extremely cautious about
drawing from that isolated statement, which related
exclusively to the United Nations, any broad conclusion
that every international organization to which the draft
article would apply had a general interest in such
matters which entitled it to be consulted at all times,
on the basis of a unilateral request and independently
of the relevant treaty provisions.
41. He shared the doubts expressed by previous
speakers about the words "on any question", since the
word "question" was very broad and since there were
at least two kinds of consultations which could be envi-
saged, namely, those designed to prevent difficulties
from arising and those intended to resolve them once
they had arisen.
42. Concerning the jurisdictional problem, he thought
that while the Drafting Committee had been right to
omit paragraph 2 of the Special Rapporteur's draft,
that problem still remained. Mr. Jimenez de Arechaga
had referred to article VIII, section 30, of the Conven-
tion on the Privileges and Immunities of the United
Nations, but in his opinion that provision was of little
value. It had never been formally invoked, and the
study by the Secretariat was extremely reticent in
describing the experience that had been gained.12

43. The CHAIRMAN, speaking as a member of the
Commission, proposed the following text for article 49:
"If necessary, consultations shall be held on any ques-
tion relating to the interpretation or application of the
present articles, at the request of one of the parties".
44. Mr. RUDA said that he accepted the Drafting
Committee's proposal to delete the second sentence of
paragraph 1 of the Special Rapporteur's text.
45. He had his doubts, however, about the deletion of
paragraph 2, which concerned the settlement of dis-
putes. In introducing article 49, the Special Rapporteur

had said that, for formal disputes on the application or
interpretation of the draft articles, "other means of
settlement should be provided, possibly in the final
clauses of the present draft, or should be worked out
on an ad hoc basis for particular disputes".13 Para-
graph 2 seemed to be intended to serve that purpose, a
view which Mr. Jimenez de Arechaga appeared to
share.
46. Thus, while he was prepared to accept the text
of article 49 proposed by the Drafting Committee on a
provisional basis, he thought the commentary should
mention the possible future need for some such provision
as paragraph 2, to deal with the problem of the settle-
ment of disputes.
47. With regard to the text suggested by the Chairman,
he had no objection to the insertion of the words "if
necessary", but could not agree to the insertion of the
word "interpretation", which would only complicate
the problem.
48. The CHAIRMAN, speaking as a member of the
Commission, said he agreed that the words "interpre-
tation or" would best be omitted.
49. Speaking as Chairman, he suggested that the
Commission ask the Drafting Committee to consider the
possibility of preparing a new article on the lines
suggested by Mr. Rosenne earlier in the meeting. That
article might deal with the cases of armed conflict and
of the non-recognition of a government.

It was so agreed.

The meeting rose at 1.5 p.m.

13 See 999th meeting, para. 27.

1028th MEETING

Monday, 28 July, at 3.15 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Eustathiades, Mr. Jimenez de Are-
chaga, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

12 See Yearbook of the International Law Commission, 1967,
vol. II, pp. 296, paras. 388-391, and 321, paras. 175-181.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED
BY THE DRAFTING COMMITTEE

ARTICLE 49 (Consultations between the sending State,
the host State and the Organization) (continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the Drafting Committee's text
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for article 49. At the previous meeting, in his capacity
as a member of the Commission, he had proposed a new
wording for the article and his final text now read:

"Consultations shall be held between the sending
State, the host State and the Organization, at the
request of one of them, on any question relating to
the application of these articles."

2. Mr. Tammes had submitted an amendment consist-
ing in the addition of a paragraph 2 and a change in
the title of the article. He invited him to introduce it.

3. Mr. TAMMES said that article 49, as worded by
the Drafting Committee, was more general in character
than the article on consultations originally proposed by
the Special Rapporteur (A/CN.4/218/Add.l). The
Special Rapporteur had focussed attention on particular
articles, such as those on the size of the permanent
mission and on the duty to respect the laws and regu-
lations of the host State, whereas the Drafting Com-
mittee, and now the Commission itself, had considered
that the consultations procedure might be useful in
connexion with all the draft articles.

4. The Drafting Committee had dropped the Special
Rapporteur's paragraph 2, which stated that the provi-
sions of the article were without prejudice to any inter-
national agreements concerning settlement of disputes.
The omission of that paragraph left a gap in the draft
which his amendment was intended to fill.

5. In providing for recourse to an impartial procedure
only if the consultations failed to achieve a result satis-
factory to the parties concerned, his amendment followed
article VII, section 24, of the Convention on the Privi-
leges and Immunities of the Specialized Agencies.1 The
resulting sequence of procedures was in keeping with
the spirit of Article 33 of the Charter, which implied
that the parties to a dispute should seek a solution
by negotiation before resorting to such methods as
arbitration or judicial settlement.

6. Section 24 of the Convention specified that any
dispute as to whether an abuse of a privilege or
immunity thad occurred should be submitted to the Inter-
national Court of Justice for an advisory opinion. That
somewhat artificial procedure was necessitated by the
fact that specialized agencies could not technically be
parties in cases before the Court. As indicated by the
Secretariat study,2 the practice of the agencies showed
that that procedure was too cumbersome and that no
agency or State had so far had recourse to it.
7. He had therefore couched his own amendment
in very general terms and his proposed new paragraph 2
merely stated:

"2. If such consultations fail to achieve a result
satisfactory to the parties concerned, the matter
shall be submitted to an impartial procedure which
shall be established within the Organization."

1 United Nations, Treaty Series, vol. 33, p. 276.
2 See Yearbook of the International Law Commission, 1967,

vol. II, p. 321.

8. His proposal involved a consequential amendment
to the title of the article, which would now read: "Pro-
cedures to be followed with respect to any question
arising out of the application of the present articles."
9. He was prepared to accept the Chairman's wording
for paragraph 1; the insertion of the words "at the
request of one of them" made the text more precise.
10. Mr. KEARNEY said he could accept the Chair-
man's rewording, which was an improvement on the
Drafting Committee's text.
11. The new paragraph 2 proposed by Mr. Tammes
made good an omission in the draft, and the Com-
mission would have to consider its contents at some
stage. It was true that certain sections of the draft
were still outstanding, such as those dealing with perma-
nent observers and with delegations to international
conferences, and article 49 would thus have to cover
a wider field than permanent missions. He was never-
theless in favour of adopting a new paragraph 2 at that
stage, subject to any later redrafting to cover other cases.
A similar problem of rewording would also arise in
regard to paragraph 1 of article 49.
12. With regard to the substance of the proposed new
paragraph 2, he noted that the paragraph did not lay
down any hard and fast rule on the procedures to be
followed, but merely imposed a duty to provide a
procedure for impartial settlement. The provision was
also sufficiently flexible to cover the variety of proce-
dures established by the different organizations. The
point was important because article 49 dealt with privi-
leges and immunities acquired as a result of membership
in an organization, and there might be considerable
differences in the relevant provisions of the various
headquarters agreements.
13. He shared the view that disputes of the type under
consideration were not suitable for full treatment by
the International Court of Justice. The purpose of the
proposed new paragraph 2 would generally be to deal
with relatively minor disputes where no agreement could
be reached between the host State and the sending
State concerned.

14. Mr. REUTER said that the amendments by the
Chairman and Mr. Tammes had not removed all the
uncertainties in the original version of article 49
(A/CN.4/218/Add.l). In the first place, he would like
to know what was to be the relationship between
article 49 and the similar articles already included in the
constituent instruments of international organizations.
The article not only formed a final clause to the present
articles, but also served that purpose as between the
present articles and the other agreements now in force.
15. The article specifically defined the part to be
played by an international organization itself in the
type of dispute in question. The original version had
tended to place the sending State, the host State and the
organization on the same footing—a tendency which
had been strengthened by the Chairman's amendment,
since it provided that the initiative in requesting consul-
tations might be taken by any one of the three parties.
It might also be asked whether, in the new paragraph 2
proposed by Mr. Tammes, the organization was to be
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regarded as an interested party or not. He, personally,
had some difficulty in imagining how triangular disputes
could arise.
16. It would also be necessary to make it clear what
was meant by an "impartial" procedure and a procedure
"established within the Organization". Was the pro-
cedure to be established by an internal act of the orga-
nization or by agreement among its member States?
What would happen if the host State was not a member
of the organization? That was a specific technical
problem. It was necessary to define the status of an
organization involved as a legal entity in such a dispute.
17. If the article was envisaged as one of subsidiary
importance, establishing a general obligation to hold
consultations, it would not raise any substantive diffi-
culties, but the meaning of "consultations" and "ques-
tions" would, perhaps, at least have to be defined.
Could a "question" arise before a dispute existed? But
if it was decided that the provision would apply only
where a formal dispute existed, it would be necessary to
specify the exact cases to which the article applied as
well as the procedure, and that would give rise to many
difficulties.
18. Accordingly, though he was not opposed to the
various texts submitted to the Commission, he was not
prepared to take a definite position until he had seen the
final clauses as a whole.
19. Sir Humphrey WALDOCK said he shared many
of the doubts expressed by the previous speaker. In his
view, the Commission should first take a decision on
the purpose and scope of article 49.
20. His own impression had been that the purpose of
the article was to establish a right to a procedure of
consultation in cases arising essentially between the host
State and a sending State. If the Commission wished
to be more ambitious and to draft a provision dealing
with the whole question of the settlement of disputes
arising out of the application of the draft articles, such
a provision should form part of the final clauses. It
should, however, be remembered that the Commission
had hitherto avoided going too deeply into the question
of the general settlement of disputes. In its draft
articles on the law of treaties, it had included a clause
dealing with some aspects of the matter, particularly
with the very special problems arising out of the provi-
sions on the invalidity and termination of treaties. At
the Vienna Conference on the Law of Treaties, the
question of the settlement of disputes had become one
of the central issues and the convention ultimately
adopted had contained much more extensive provisions
on the subject.
21. He had some sympathy for the proposal submitted
by Mr. Tammes, but had misgivings with regard to a
provision requiring that a certain procedure "shall be
established within the Organization". It seemed to him
that such a provision would have the effect of writing
something into the constitution of the organization
concerned.
22. With regard to the Chairman's proposed text for
article 49, he was in favour of the change made to the
words "arising out of the application of the present

articles", which were inadequate, if only because the
problems that would occur would very often arise out
of the non-application of certain privileges and immu-
nities. For that reason, it was better to use the more
general wording "relating to" or "concerning".
23. He was not altogether satisfied with the words
"at the request of one of them", if they meant that the
organization could itself request the holding of consul-
tations independently of the wishes of the States
concerned. It had been his understanding that article 49
was primarily concerned with disputes between the host
State and a sending State and was intended to cover the
situation that would arise in the event of one of those
States adopting an intransigent position. In such a
situation, it was a normal practice at present to bring
into consultation the senior official of the organization
concerned; and he agreed that the organization was
itself interested in any problem affecting its smooth
functioning.
24. If such was the purpose and scope of article 49,
the article might conveniently be reworded on the follow-
ing lines:

"If any question arises between a .sending State
and a host State concerning the application of the
present articles which has not been settled by negotia-
tion, either State may require that consultations on the
question shall be held between them and the
Organization."

He did not put that text forward as a proposal, but for
the purpose of finding out what precisely was the scope
of the article which the Commission had in mind.
25. Mr, ROSENNE said he associated himself with
the doubts expressed by the two previous speakers
regarding the scope and purpose of article 49 and the
proposed new paragraph 2.
26. As he had already said, he found it difficult to
accept the premise that an organization would be a
party to a question arising out of the application of
the draft articles.3

27. The proposed new paragraph 2 referred to the
failure to achieve "a result satisfactory to the parties
concerned". It seemed to him that the meaning of that
phrase needed some clarification, since any settlement
would usually be unsatisfactory to at least one of the
parties.
28. With regard to the point of principle raised by
Sir Humphrey Waldock, he would go even further and
dispute the right of an organization to assert its own
position in a bilateral dispute between two States. As
indicated in the opening sentence of paragraph 3 of the
Special Rapporteur's commentary to his article 49
(A/CN.4/218/Add.l), the intention had been to avoid
such a result. The text now under discussion lacked the
flexibility which the Special Rapporteur had had in
mind and which to some extent also marked the text
put forward by Sir Humphrey Waldock.

29. Mr. USTOR said that he shared some of Sir Hum-
phrey Waldock's views on the proposed new para-

3 See previous meeting, para. 40.
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graph 2. If the constituent instrument of the organiza-
tion concerned contained provisions on the settlement
of disputes, those provisions would apply in accordance
with article 3 of the present draft.4 If it contained no
such provisions, he did not believe that the situation
would be remedied by the proposed new paragraph.
The present draft could not impose on an organization
the obligation to amend its basic instrument.
30. The essential problem involved in article 49 was
whether the organization itself should be entitled to
initiate a procedure for the settlement of questions
arising between a sending State and the host State. On
that point, he would himself adopt a somewhat liberal
approach, bearing in mind the provisions of ar-
ticle 23 bis* which the Commission had not yet exa-
mined but which dealt with the assistance to be given
by an organization to sending States in respect of privi-
leges and immunities. The provisions of that article
would not only confer upon the organization a right,
but would impose upon it a duty, to assist the sending
State concerned. It should be remembered that even if a
particular sending State did not protest against the
failure to observe a privilege or immunity, the matter
was still of interest to the organization and to other
sending States.
31. Mr. EUSTATHIADES said that the amendments
proposed by the Chairman and by Mr. Tammes impro-
ved the proposed procedure for consultations. But the
preliminary question of the scope of the article had
to be settled first. Reference to paragraphs 4 and 6 of
the Special Rapporteur's commentary and to his expla-
nations at the Commission's 999th meeting showed that
the article was intended to deal with the practical
difficulties which might arise in day-to-day relations.
There was no question of making the article a general
clause for the settlement of disputes concerning the
interpretation and application of the future convention.

32. In any event, the distinction was clear in practice.
That was demonstrated by, for example, article IV, sec-
tion 14 of the Headquarters Agreement between the
United Nations and the United States of America,6 and
by article VIII, section 30, of the Convention on the
Privileges and Immunities of the United Nations.7 Con-
sultations could not, therefore, be the final stage in a
procedure for the settlement of disputes. Thus, although
the text proposed by Mr. Tammes was a step forward,
it failed to make it clear whether the procedure pro-
vided for was to be an intermediate stage in relation to
the future article concerning the settlement of disputes.
33. If it was agreed that the article was concerned
with practical difficulties, it would be seen that the text
proposed by Sir Humphrey Waldock had several advan-
tages, especially that of the requisite flexibility. The
other texts seemed to imply that consultations must be
held automatically whenever a difficulty arose, which

4 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

5 See 1030th meeting, para. 54.
6 United Nations, Treaty Series, vol. 11, p. 24.
7 Op. cit., vol. 1, p. 30.

was neither consonant with the practice of international
organizations nor desirable de lege jerenda.
34. Lastly, though he did not object to the idea of
consultations with the organization, he thought that the
main issue in that particular instance was the diffi-
culty, or disagreement, between the host State and the
sending State. The wording should therefore bring out
the fact that consultations were to be the second stage,
after the breakdown of negotiations, as Sir Humphrey
Waldock proposed.

35. Mr. JIMENEZ de AR&CHAGA said he suppor-
ted the Chairman's proposal that the words "arising
out of" should be replaced by the words "relating to".
36. With regard to the wording suggested by Sir Hum-
phrey Waldock, he thought it would be a mistake to
lay down a rigid rule that consultations should take
place only after the failure of negotiations. In practice,
consultations with the organization could take place
simultaneously with the negotiations between the two
States concerned.
37. He was in favour of including a second para-
graph in the article to make it clear that consultations
did not bring the matter to an end, and would be satis-
fied with a text similar to that originally proposed by
the Special Rapporteur, if the one proposed by Mr. Tam-
mes were considered too ambitious. Some of the
substantive provisions included in the present draft
undoubtedly required procedural safeguards. A case in
point was the new paragraph which the Commission had
added to article 44, introducing the equivalent of the
persona non grata system for members of permanent
missions.8

38. The organization as such could certainly have a
real interest of its own in upholding the privileges and
immunities of permanent representatives. On that point,
the Special Rapporteur had drawn attention, at the end
of paragraph 3 of his commentary to article 49, to the
Secretary-General's view that the United Nations might
be one of the "parties" in the sense in which that term
was used in section 30 of the Convention on the Pri-
vileges and Immunities of the United Nations. The exist-
ence of that provision had an effect of its own, whether
it was applied or not.

39. Mr. YASSEEN said that, as he saw it, article 49
did not state a general rule for the settlement of dis-
putes, but established a procedure for resolving certain
difficulties likely to arise in applying the convention.
The text proposed by Mr. Tammes went further than
that relatively limited aim.
40. If a disagreement arose between the host State and
a sending State, it could naturally be settled in accord-
ance with international law or with certain special
instruments. But the direct contact thus established
between the two parties might not lead to a satisfactory
settlement. The procedure contemplated in article 49
was to associate the international organization with
the contact for consideration of the question. Indeed,
the representatives of the organization might play a
useful part in such situations.

See 1024th meeting, para. 6.
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41. If the Commission agreed that the article went no
further than that, it might accept the text proposed
by Sir Humphrey Waldock. It was the normal practice
for contact first to be established between the host State
and the sending State. He, too, was in favour of using
the term "disagreement", which was more precise than
"question". If there was no disagreement, consultations
would not be necessary.

42. The CHAIRMAN, speaking as a member of the
Commission, said that the basic idea of the article was
to provide for the possibility of intervention by the orga-
nization in regard to questions arising out of the appli-
cation of the future convention. Otherwise, as consul-
tations and negotiations could always be held between
the sending State and the host State at the request of
either, it was impossible to see what purpose the ar-
ticle would serve.
43. As drafted by the Special Rapporteur, however,
the article might give the impression that consultations
were mandatory in any event and on any question. He
had therefore proposed in his amendment the insertion
of the phrase "at the request of one of them", but
because of the objections raised to the option thus
given to the organization, that phrase might be omitted
and, instead, the words "if necessary" inserted at the
beginning of the articles, as he had originally had in
mind.
44. Sir Humphrey Waldock's proposal seemed to be
based on a similar idea. It would, however, have the
effect of instituting a method of settling disagreements
in two stages, first by negotiations and then, if they
failed, by consultations with the organization. It was
dangerous to suggest disagreements, even by implica-
tion, whereas consultations might serve to settle any
questions that arose even before a disagreement had
developed. And even in the event of a disagreement, if
the host State or the sending State wished for tripartite
discussions before bilateral negotiations were initiated,
there ought to be some provision making that possible.
45. Mr. Tammes' proposal was to establish within the
organization a procedure for the settlement of disputes.
He himself found it acceptable, but it was only one
move among many, as was clear from Article 33 of the
United Nations Charter. But in any event it involved
the more general question of the settlement of disputes
concerning the interpretation or application of the
articles. It would be better to state in the commentary
that the purpose of article 49 was to provide for con-
sultations, not to establish machinery to be available in
the last resort for the solution of any dispute.
46. The Special Rapporteur had said that he would
draft an article concerning the settlement of disputes
arising out of any part of the convention. It would there-
fore be better to wait until he had completed the draft.

47. Sir Humphrey WALDOCK said there could be
no question of excluding the normal day-to-day consul-
tations between the organization and the host State,
which would, of course, take place before a situation
such as that contemplated in article 49 was reached.
He did not believe, however, that the article was merely
intended to give general approval to that process of

informal consultation. Its purpose was to deal with the
difficulty which arose when there was a difference of
views between the host State and a sending State on
a matter of privileges or immunities. The provisions of
article 49 were intended to confer upon each of the
States concerned, and in particular upon the host State,
a formal right to set in motion the process of consulta-
tion. That formal right would be exercised when one of
the two States concerned believed that the other was
being intransigent.

48. Mr. CASTRliN said that the Chairman's pro-
posal considerably improved the text submitted by the
Special Rapporteur, as amended by the Drafting Com-
mittee. He did not, however, think it would be desirable
to substitute the phrase "if necessary" for "at the
request of one of them", as the Chairman had proposed
orally, since it was too general; it was self-evident that
consultations would only be held if necessary.
49. The text proposed by Sir Humphrey Waldock
departed too far from the Special Rapporteur's original
idea, by giving the organization a more restricted role
than the Special Rapporteur and even the Drafting
Committee had provided for it. The organization should
preferably be able to intervene ab initio in the settle-
ment of a question arising between a sending State and
the host State. Moreover, the organization must safe-
guard its own interests. Hence article 49 should not be
amended as radically as Sir Humphrey proposed.
50. It might be preferable to make the new para-
graph 2 proposed by Mr. Tammes into a separate article
and to improve its wording, although the proposal it
contained, while sound in itself, was a source of some
misgivings.
51. Mr. AGO said that the Commission ought to be
quite clear about what it meant to say in the article.
The words "any question" could apply to several kinds
of dispute. For instance, they might apply to a dispute
between the host State and a particular sending State
over, say, a criminal offence committed by a member
of the latter's permanent mission. In that case, the
matter would be settled by direct negotiations or by
the other procedures normally used in relations between
two States. But although that would be a bilateral inter-
State dispute, the organization might have an interest
in being kept informed and being allowed to have its
say, since the settlement of the dispute might create a
precedent and thus affect the interests of the organiza-
tion as such. The Commission, therefore, had to decide
whether it wished to give the organization an oppor-
tunity of defending its interests by stipulating that it
must be consulted.
52. Another type of dispute might arise between the
host State and not just one, but all the sending States
if, for example, the State took legislative or adminis-
trative measures which affected all the sending States.
There was no necessity to provide for compulsory
consultation of the organization in such a case, for it
would be the organization itself which would make
representations to the host State.
53. Furthermore, while it might be desirable to pro-
vide for the possibility of consultations with the orga-
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nization in case of a dispute between the host State
and a sending State, it was important to avoid giving
the impression that such consultations exhausted the
means of settlement of disputes. In that respect
Mr. Tammes' proposal for resort to an impartial pro-
cedure within the organization had merit, but it was
open to two objections; first, that small and highly
specialized organizations might not perhaps consider
it desirable to establish such a complicated internal pro-
cedure and, secondly, that the host State might not be
a member of the organization and might thus not con-
sider itself bound by an internal procedure of the orga-
nization. Again, different organizations with head-
quarters in the same host State might establish different
procedures.
54. For those reasons, the Commission should not
take a hasty decision on those aspects of the problem.
The Special Rapporteur had thought of reserving all
such questions for the end of his report, in other words,
of deferring them until the Commission had examined
all the problems arising from the relations between
States and international organizations.
55. It would be better, therefore, for the time being,
just to draft a very brief article merely imposing an
obligation on the sending State and the host State to
consult the organization in the event of a dispute between
themselves concerning the application of the articles so
far considered, and to postpone until a later stage the
preparation of a more ambitious article covering the
problem of the settlement of disputes in relation to
the draft articles as a whole.
56. Mr. RUDA said that his original doubts about
article 49 had increased as the debate proceeded. As
Mr. Ago had pointed out, the article might give rise
to complicated problems. In paragraph 1 of his com-
mentary to the article, the Special Rapporteur had said
that the purpose of the consultations referred to in
paragraph 1 "would be to provide remedies for diffi-
culties which may arise as a result of the non-applica-
tion, between States members of international orga-
nizations and between States members and the
organizations, of rules of inter-State bilateral diplomatic
relations regarding agrement, the declaring of a diplo-
matic agent as persona non grata and reciprocity". In
paragraph 6 of his commentary, the Special Rapporteur
had gone on to say that the purpose of paragraph 2
of article 49 was "to make clear that the consultations
envisaged in the article relate to difficulties of a prac-
tical character and not to disputes of a rather more
formal character to which the interpretation of the ar-
ticles may give rise . . .". The ideas referred to in those
two paragraphs of the commentary were far from simple
and were quite distinct.

57. He also shared Mr. Reuter's uncertainty regard-
ing the exact meaning to be given to the word "consul-
tations". In bilateral diplomatic relations, such "con-
sultations" might be more correctly described as
"negotiations", and for that reason, he could support
the amendment proposed by Sir Humphrey Waldock.
58. He thought it would be more prudent for the Com-
mission to postpone a decision on provision for the
settlement of disputes until it had the whole draft before

it, as well as some idea of the Special Rapporteur's
wishes in the matter.
59. Sir Humphrey WALDOCK said that he agreed
with the views expressed by the last two speakers. The
main difficulty, to his mind, was that the proposed ar-
ticle 49 was neither a general article nor an article desi-
gned to deal effectively with disputes between the host
State and the sending State. The amendment proposed
by the Chairman seemed to be limited to relations
between the host State and the sending State, with the
possibility of intervention by the organization to protect
its own interests; but, as Mr. Ago had said, there were
also larger issues in which the organization might have
to play a part. If the organization was to provide some
formal procedure for consultations, he could only recom-
mend his own proposal; on the other hand, in view of
the more general aspects of the problems involved, it
might be better to defer consideration of article 49 until
the Commission had the draft articles as a whole before
it.
60. Mr. USTOR suggested that the Commission might
tentatively adopt the present text of article 49, explain-
ing in the commentary that it was intended for con-
sideration by Governments and that the whole matter
would be reconsidered by the Commission at a later
stage. It should, however, make clear in its report that
it had deferred its decision on article 49 until it had
dealt with the following chapter of the draft.
61. Mr. ROSENNE said he shared Mr. Ustor's view;
the Commission's position would be liable to misunder-
standing if it did not include even a tentative text for
article 49. Some of the articles were relatively far
reaching in scope, and if the Commission failed to point
out at the present stage that it envisaged some proce-
dure for dealing with any questions which might arise
in connexion with them, the draft might be open to
serious misinterpretation. Many of the present articles
might look remarkably similar to the corresponding
articles of the Vienna Convention on Diplomatic Rela-
tions, but inasmuch as they concerned permanent mis-
sions to international organizations, they were not at
all the same.
62. As Mr. Ustor had said, if the Commission decided
to defer its decision on article 49, it should include a
full account of the present discussion in its report in
order to elicit the views of Governments.
63. Mr. RAMANGASOAVINA said he agreed with
other members of the Commission that it was not pos-
sible to anticipate the full scope of article 49 at the
present stage of the Commission's work, since the draft
articles were not yet complete. For the time being, there-
fore, any text that the Commission drafted must be
tentative.

64. Mr. KEARNEY said that, after hearing the argu-
ments of Mr. Ago and Mr. Ruda, he too had reached
the conclusion that the Commission should postpone
any action on article 49. His ideas had been largely
modified by the discussion of the role the organization
should play in the consultations. He could not agree
with those who considered that the organization had
no special role to play; since it was a contracting party
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to the relevant headquarters agreement, he thought it
would have a role to play in connexion with almost
any problem involving a sending State. Entirely different
problems might arise, however, in connexion with dele-
gations to international conferences. He believed, there-
fore, that for the present the Commission's best course
would be to defer a decision on article 49.
65. The CHAIRMAN, speaking as a member of the
Commission, said he was still convinced that an article
was needed, no matter how it was worded, providing that
the organization might intervene in certain circumstances
to help the host State and the sending State settle a
dispute arising out of the application of the articles.
The host State did not always have diplomatic rela-
tions with all the member States of an organization
and in some cases therefore could negotiate, if neces-
sary, only through the organization. It was also possible
that a sending State might wish to enter into negotia-
tions with the host State in order to conclude agreements
or to clarify certain matters in the presence of a repre-
sentative of the organization. That was a quite conceiv-
able situation, since relations between the host State
and the sending State were not, strictly speaking, bilateral
relations, but relations arising from the organization's
presence in the host State's territory.
66. Some text was essential, even if it was of a
tentative character, so that the Commission could draft
the article in its final form on the basis of the comments
elicited from Governments. The Commission could
adopt any wording, for example, that proposed by
Sir Humphrey Waldock, with the omission of the phrase
"which has not been settled by negotiation", but it
should do so forthwith and not wait until it had con-
sidered the draft articles as a whole, since the next
sections would deal with different subjects. The Special
Rapporteur had had his reasons for proposing the
article, and the Drafting Committee should therefore
be asked to make one more effort to produce a satis-
factory text.
67. The situation mentioned by Mr. Ago, in which
the host State took measures contrary to the interests
of all the members of the organization, was a matter of
general concern, not a question arising out of the appli-
cation of the articles, so it was not covered by article 49.

68. Mr. JIMENEZ de AR^CHAGA said that para-
graph (8) of the Commission's commentary to article 16
(Size of the permanent mission) as adopted at the pre-
vious session read: "Some members of the Commission
raised the question of the remedies available to the
host State in case of non-observance by the sending
State of the rule laid down in article 16. They suggested
that a provision should be included in the text of the
article for consultation between the host State, the
sending State and the organization. When it takes up
the remainder of the draft articles, the Commission
will consider inclusion of an article of general scope
concerning remedies available to the host State in the
event of claimed abuses by a permanent mission."9

Since, at the present session, it had been considered
necessary to provide guarantees to the host State in
connexion with article 44, it would, in his opinion, be
a serious mistake to omit a separate article on consul-
tations.

69. He was prepared to accept Sir Humphrey Wal-
dock's proposal, provided that consultations were not
made subordinate to negotiations.

70. Mr. AGO said he had proposed allowing the Com-
mission time to ponder a delicate problem. If, however,
the Commission wished to adopt a tentative text forth-
with, it should make it quite plain that its intention
was not to solve the problem of the settlement of dis-
putes arising out of the application of the articles as a
whole, but merely to ensure that, in the event of a
dispute between the host State and the sending State,
the interests of the organization would be safeguarded
and it would be consulted. It should, furthermore, use
language which clearly showed that it was dealing with
an obligation, and not with a mere possibility or vague
contingency.

71. Mr. RUDA, pointing out that article 49 was the
last article in part II of the draft, dealing with per-
manent missions to international organizations, asked
whether it would therefore apply only to the articles
preceding it or to all subsequent articles as well.

72. The CHAIRMAN, speaking as a member of the
Commission, said that, in his view, article 49 applied
only to the preceding forty-eight articles. That should
perhaps be stated in the article itself or in the com-
mentary.

73. Speaking as Chairman, he said that the Com-
mission was divided on the question of the need for the
article. Before he put that question to the vote, however,
he would suggest that the article be referred back once
more to the Drafting Committee with a request that it
make one final effort to produce a generally acceptable
text in the light of the discussion.

74. Sir Humphrey WALDOCK said that he supported
the Chairman's suggestion. He also endorsed Mr. Jime-
nez de Arechaga's view that adequate remedies should
be available to the host State. He hoped that the Draft-
ing Committee would give full attention to the interests
of all three parties, namely, the sending State, the host
State and the organization.

75. The CHAIRMAN said that, in the absence of any
objection, he assumed that his suggestion to refer arti-
cle 49 back to the Drafting Committee was accepted.

It was so agreed.n

The meeting rose at 6.10 p.m.

9 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

10 For resumption of the discussion, see 1034th meeting,
para. 92.
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1029th MEETING

Tuesday, 29 July 1969, at 11.15 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castaiieda,
Mr. Castren, Mr. Eustathiades, Mr. Jimenez de Are-
chaga, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Co-operation with other bodies

[Item 5 of the agenda]
(resumed from the 1021st meeting)

STATEMENT BY THE OBSERVER FOR THE EUROPEAN
COMMITTEE ON LEGAL CO-OPERATION

1. The CHAIRMAN invited the observer for the
European Committee on Legal Co-operation to address
the Commission.

2. Mr. GOLSONG (Observer for the European Com-
mittee on Legal Co-operation) said that the Council of
Europe Committee which he represented was following
with increasing interest the codification work being
undertaken by the United Nations on the basis of texts
prepared by the International Law Commission. The
Committee particularly welcomed the successful out-
come of the Vienna Conference on the Law of Treaties,
which had adopted the text proposed by the Interna-
tional Law Commission almost unchanged. The law of
treaties was of special interest to the Council of Europe,
whose activities were mainly reflected in the conclusion
of inter-State instruments, the total number of which
had now reached sixty-seven. Certain practices had had
to be developed before such a large number of conven-
tions could be concluded, in particular, rules of pro-
cedure to govern the preparation of their texts and their
opening for signature. The Committee of Ministers of
the Council of Europe had referred to article 5 of the
draft Vienna Convention 1—it had not been adopted
at the time—when confirming recently, as a rule of
procedure governing the opening of conventions for
signature by member States, what might be called the
rule of "reverse unanimity", whereby a convention was
opened for signature if no member State objected.

3. Since the Commission's last session, there had been
opened for signature a European agreement concerning
the immunity of persons invited to appear before the
European Commission or Court of Human Rights. It
was an instrument conferring immunity from jurisdic-
tion for anything spoken or written by a petitioner, the
representative of a petitioner or the representative of a
Government before the European Commission or Court
of Human Rights.

4. Two further documents of interest to the Com-
mission had been virtually completed, the first being a
convention on State immunity from jurisdiction, the
main feature of which was a listing of the various situa-
tions in which a foreign State did not enjoy immunity
from jurisdiction in the courts of another contracting
State, and, the second, a report on the privileges and
immunities of international organizations, a copy of
which had been transmitted to the secretariat of the
International Law Commission.
5. During the past year, the Committee of Ministers
had adopted a resolution providing for the publication
of a model plan for digests of national State practice
in the field of public international law.2 A copy of the
model plan had already been sent to the Secretary-
General of the United Nations in accordance with
General Assembly resolution 2099 (XX) on technical
assistance to promote the teaching, study, dissemina-
tion and wider appreciation of international law.
6. Another matter which might be of interest to the
Commission was the number of signatures and ratifica-
tions of European conventions. Satisfactory progress was
being made, especially since members of parliaments
participating in the work of the European Committee
for Legal Co-operation had been encouraging their own
parliaments to ratify conventions.
7. The Council of Europe's current work included a
draft on civil liability for motorists, the harmoniza-
tion of processes for computerizing legal data in the
western European countries, in particular the termino-
logy of international treaties, and a draft convention on
the international validity of judicial decisions in criminal
cases, providing for the possibility of transferring pro-
ceedings from one State to another and for the possi-
bility of the recognition and enforcement of foreign judi-
cial decisions; those two principles were embodied in
the convention on road traffic offences which had already
been ratified by two States.
8. With regard to the work of the European Court of
Human Rights, the Commission might be interested in
the judgement in the Belgian languages case, which
embodied certain novel elements relating to discrimi-
nation, and was based on article 14 of the European
Convention on Human Rights.
9. The European Committee on Legal Co-operation
highly appreciated the codification work performed by
the United Nations and was encouraging its member
States to ratify several universal conventions, in parti-
cular the Vienna Conventions on Diplomatic and Con-
sular Relations and the International Convention on the
Elimination of All Forms of Racial Discrimination.
10. There was every reason to hope that the tardiness
of European countries in that respect would soon be
overcome. At its session in June 1969, the Committee
had considered holding more frequent exchanges of
views between its member States on the draft conven-
tions and other instruments prepared by the Interna-
tional Law Commission, before they were submitted to
the Sixth Committee or to a diplomatic codification
conference. It had held exchanges of views of that kind

1 See Yearbook of the International Law Commission, 1966,
vol. II, p. 191. 2 Op. cit., 1968, vol. I, p. 239, para. 3.
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in the past on the draft convention on the law of
treaties and the draft on special missions.
11. He would be glad to provide members of the Com-
mission with any information or documentation they
might wish on the subjects he had touched upon and
hoped that an observer for the Commission would be
able to attend the next meeting of the Committee which
was due to be held from 1-4 December next.
12. The CHAIRMAN, thanking the Observer for the
European Committee on Legal Co-operation for his
interesting statement, said that during its consideration
of the statements by the observers for the Inter-Ameri-
can Juridical Committee 3 and the Asian-African Legal
Consultative Committee 4 the Commission had appre-
ciated the great value of the work of such regional
committees for the codification and progressive develop-
ment of contemporary international law. The Commis-
sion was very glad to hear that the European Committee
had moved from the stage of preparing drafts to that
of preparing conventions, treaties and agreements. It
had been most unfortunate that the Commission had
been unable to be represented at the Committee's
recent session because their sessions had overlapped. It
was to be hoped that in future the two bodies would
always be able to be represented at each other's ses-
sions. He asked Mr. Golsong to convey to the European
Committee the International Law Commission's congra-
tulations on the work it had already done and good
wishes for the work it proposed to undertake in the
future.

13. Mr. EUSTATHIADES said he associated himself
with the Chairman's congratulations. Two of the most
important points mentioned by Mr. Golsong were the
desirability of universal implementation of General
Assembly resolution 2099 (XX) on technical assistance
to promote the teaching, study, dissemination and wider
appreciation of international law, and the very favour-
able reception accorded to the model plan for digests
of national State practice in the field of public inter-
national law. The Commission had a twofold interest
in the activities of regional organizations concerned
with law; an indirect interest, because they promoted
codification, and a direct interest, because certain stu-
dies and resolutions by regional organizations were
directly useful for universal codification. That was true
of the model plan for digests of national State practice
in the field of public international law. Another example
of the practical value of studies by a regional organiza-
tion was the work on computerization codes carried out
by the European Committee on Legal Co-operation.
That was a new subject, on which the European States
had worked in two stages, first, in the European Con-
ference of Deans of Law Faculties and, secondly, in the
European Committee for Legal Co-operation through
the Committee of Experts for the Study of the Law of
European States. The aim was to process data concern-
ing European international treaties by computer. The
data which it had been decided to process were very
abundant and included legal statistics. Such work was

carried out at the world level by the Secretariat of the
United Nations, and it would not be long before the
United Nations would have to consider recommending
the general application of the method, which provided
ready access to valuable material.

14. Mr. AGO said he had been particularly struck by
the concise and factual nature of Mr. Golsong's state-
ment. The increasingly practical nature of the relations
between the Commission and the European Committee
on Legal Co-operation was extremely gratifying and he
welcomed the influence on the Committee of the Com-
mission's ideas and preliminary work and of the results
of United Nations conferences which it had been pos-
sible to convene solely as a result of the International
Law Commission's work. The two bodies should be
represented more actively and permanently at each
other's sessions in order to draw the bonds between
them even closer.

15. The CHAIRMAN thanked the Observer for the
European Committee on Legal Co-operation for the great
interest which his Committee had taken in the Commis-
sion's work on the law of treaties. The Commission highly
appreciated the Committee's efforts to promote the entry
into force of universal conventions, in particular the
Convention on the Law of Treaties, the International
Law Commission's greatest achievement, which was of
the utmost importance for the codification and progres-
sive development of contemporary international law.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(resumed from the previous meeting)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 44 (Respect for the laws and regulations of
the host State)

16. The CHAIRMAN reminded the Commission that
it had decided that the title of article 44 should be
"Respect for the laws and regulations of the host State"5

and had adopted paragraphs 1 and 2 of the article as
proposed by the Drafting Committee.6 It had also
approved the new paragraph 3 in principle and had
instructed the Drafting Committee to prepare a text.7

The Drafting Committee now proposed the following
wording for paragraph 3:

" 3 . In case of grave and flagrant violation of
the criminal law of the host State, committed outside
the exercise of his functions by a person enjoying
immunity from criminal jurisdiction, the sending State
shall, unless it waives this immunity, either recall the

3 See 999th meeting, paras. 63-80.
4 See 1021st meeting, paras. 1-19.

5 See 1024th meeting, paras. 69 and 87.
6 Ibid., paras. 88 and 90.
7 Ibid., paras. 6 and 91.
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person concerned or terminate his functions with the
mission, as appropriate."

17. Mr. ROSENNE said that, as he had only just
received the document containing the new text, his com-
ments would necessarily be of a preliminary character.
He had some difficulty in understanding the first clause
in the new paragraph 3 proposed by the Drafting Com-
mittee and, in particular, the meaning of the word
"flagrant".

18. Mr. CASTR^N said that although, in general, he
found the new text very satisfactory, he, too, did not
understand why the adjective "flagrant" had been intro-
duced as a qualification of violation.
19. Sir Humphrey WALDOCK said there were two
new elements in the proposed text for paragraph 3
which he hoped some member of the Drafting Com-
mittee would explain to him. One was the reference to
"grave and flagrant violation of the criminal law of the
host State", and the other was the expression "com-
mitted outside the exercise of his functions".
20. Mr. USTOR, speaking on behalf of the Drafting
Committee, said that the problem confronting the Draft-
ing Committee had been how to express in precise terms
the duty of the sending State either to waive the immu-
nity enjoyed by the person concerned, or to recall him
or to terminate his functions. The question whether
that person had, in fact, violated the criminal law of
the host State was always a delicate one, since in most
cases a violation could not be presumed until he had
been duly convicted of the charge brought against him.
Some members of the Drafting Committee had, indeed,
pointed out that the Commission should take care not
to run counter to the principle that a man was presumed
innocent until proved guilty. Since, however, the Com-
mission had already approved paragraph 3 in prin-
ciple, the Drafting Committee had chosen to use the
word "flagrant" in order to convey the idea that the
obligation of the sending State arose only in cases where
a violation was obvious and indisputable.
21. The expression "committed outside the exercise
of his functions" was based on the idea that the repre-
sentative in question might make statements in the
organization, in one of its organs or outside it, which
could be considered a grave violation of the criminal law
of the host State. After lengthy deliberation, therefore,
the Drafting Committee had decided to insert that
phrase in order to make it clear that when such state-
ments were made within the exercise of the represen-
tative's functions, they could not be regarded as consti-
tuting grounds for his recall.

22. Mr. AGO said that the commentary should be
drafted with extreme care. Though the need to ensure
respect for the laws of the host State must be taken
into account, the way should not be opened to abuses.
23. The commentary should bring out clearly that the
provision in paragraph 3 certainly did not mean the
termination of an immunity which was perhaps the
most important of all immunities. It must be empha-
sized that the sending State's obligation to recall the
person concerned or terminate his functions, unless it

waived that immunity, applied only to cases where a
grave and flagrant violation had unquestionably been
committed. It should also be specified that the violation
must be a violation of the ordinary law, not an act per-
formed in the exercise of the permanent representative's
functions.
24. Mr. KEARNEY said he had serious doubts about
the changes proposed by the Drafting Committee in para-
graph 3. In particular, he felt that the word "flagrant"
was susceptible of a variety of interpretations and that
its use in conjunction with the word "grave" might give
rise to disputes concerning its exact meaning. Even after
hearing Mr. Ustor's explanation, he was still not convin-
ced that it was desirable to introduce the word "fla-
grant" with the meaning of "indisputable", since he
did not consider that it should be necessary to require
the presentation of a case against which no defence
was possible. That would seem to place a burden on
the host State which, in most legal systems, went beyond
the normal requirements in any criminal case, such as
the requirement under the common law of "proof
beyond reasonable doubt". After all, the worst that could
happen to the person in question, even if he were guilty
of manslaughter in a motor vehicle accident while driving
under the influence of alcohol, was that he would be
recalled from the permanent mission.
25. It was difficult to understand precisely what was
meant by the phrase "outside the exercice of his func-
tions", since nowhere in the draft were the functions of
a member of a permanent mission, as distinct from those
of the permanent mission itself, defined with exactitude.
Indeed, as conceived by the sending State, his functions
might even include espionage, which could hardly be
invoked as a reason for immunity from jurisdiction. To
revert to the example of manslaughter, if, in the exercise
of his official duties, a driver of a permanent mission,
while intoxicated, should run down and kill a pedes-
trian, he saw no reason why such a person should not
have his immunity withdrawn or should not be recalled
by the sending State. For those reasons, he thought that
the word "flagrant" and the expression "outside the
exercise of his functions" should be deleted from para-
graph 3.
26. Mr. RAMANGASOAVINA said he appreciated
the Drafting Committee's efforts to mitigate the threat
to privileges and immunities which might be presented
by the new paragraph 3. The text was, however, open to
three objections. First, the title still contained the words
"laws and regulations", whereas, in accordance with the
Commission's wishes, "criminal law" had been substi-
tuted for those words in the body of the article. It was
true that the title did not have the same force in law
as the text of the article, but it was an element in its
interpretation. The conclusion might be drawn that
"criminal law" meant "laws and regulations", thus
making the change in the text of the article pointless.
27. Secondly, the words "grave and flagrant", used to
qualify the violation in order to restrict the scope of
the paragraph, might entail some contradiction. The
gravity might derive from the particularly heinous
nature of the act or from the repetition of acts violating
the criminal law. As a violation was flagrant when the
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person concerned was caught in the act, the article could
not be concerned with repeated acts. There were thus
few cases in which violations could be classified as both
grave and flagrant.
28. Thirdly, the violation must have been committed
outside the exercise of the functions of the person
concerned. He could not see what grave and flagrant
violation could be committed in the exercise of those
functions. Moreover, the violations of which the persons
concerned were sometimes guilty outside the exercise
of their functions were mainly of a minor character.
29. Those contradictions and ambiguities at least requi-
red very full treatment in the commentary.

30. Sir Humphrey WALDOCK said that, like
Mr. Kearney, he had misgivings about the two new
elements which the Drafting Committee had introduced
into paragraph 3. The Drafting Committee's object was
to try to prevent any abuse by the host State of the
provision in that paragraph, but he questioned whether
the danger of abuse was such as to justify the additions.
31. The clause dealt with the obligations of the send-
ing State, rather than with the right of the host State
to expel a person who had violated its criminal law.
Someone had to determine whether or not the condi-
tions existed for bringing the clause into operation, and
that decision had to be made in the first instance by the
sending State. If a complaint of a grave violation was
made, the sending State would be faced with the ques-
tion whether it gave rise to an obligation to recall the
person concerned or to terminate his functions. Should
a difference of view arise between the sending State
and the host State, the procedure laid down in article 49
could be invoked and the organization might be brought
into the consultations.

32. The additions suggested by the Drafting Committee
might do more harm than good, because if it were assu-
med, as would be logical, that paragraph 3 was intended
to deal only with grave violations, the insertion of the
words "and flagrant" only made for uncertainty. In
English, the word "flagrant" was susceptible of different
meanings. It could be interpreted as meaning in flagrante
delicto in the sense that the case was so evident that
there was virtually no chance of the individual involved
escaping conviction. On the other hand, it might be read
as meaning that the event had aroused much public
notice and had inflamed public opinion. The word
"grave" seemed quite sufficient to cover what was inten-
ded. The question could not be decided unilaterally by
the host State. In the first instance, it would be for the
sending State to decide whether or not a grave violation
of the criminal law had been established which would
oblige it to recall the individual concerned.
33. He agreed with Mr. Kearney that, on the assump-
tion that the paragraph was concerned with grave viola-
tions, the introduction of the phrase "outside the exercise
of his functions" was illogical; many cases likely to arise
in practice would not be covered by the paragraph. An
obvious example that sprang to mind was that of a car
driven by a chauffeur or even by a diplomatic member
of the permanent mission under the influence of drink,
becoming involved in an accident resulting in man-

slaughter on the way to or from an official function. It
might be arguable whether or not the person driving the
car had been doing so in the exercise of his functions,
but under most systems of law, the answer would be in
the affirmative and the crime would be regarded as a
grave violation of the criminal law justifying a demand
for the individual's recall. The addition suggested by the
Drafting Committee in order to protect the host State
would exclude such cases from the obligation to recall,
but they were precisely the cases which arose most fre-
quently in practice and which the Commission had pre-
viously said must be covered. Moreover, he doubted
whether, in the case of a permanent mission to organiza-
tions, the sending State was in a weak position to resist
an unreasonable request for the recall of a member
of the mission. The host State had no right to declare him
persona non grata and the sending State could bring
the matter to the notice of the organization, when the
other member States would be likely to support it in
resisting any unreasonable request of which they might
themselves be the victim on another occasion.
34. He accordingly thought it would be preferable to
drop the two additions suggested by the Drafting Com-
mittee; the position of the sending State would not be
unduly weakened as a result.
35. Mr. BARTOS said he would like to make it clear
at the start that the Drafting Committee had unanimously
considered that political offences were excluded from
the scope of the new paragraph 3, that a statement to
that effect should be made to the Commission and that
the point should be mentioned in the commentary. The
fact that they were so excluded was an essential condition
for the unhampered exercise of the functions of mem-
bers of a permanent mission. He wished those remarks
to be included in the summary record of the meeting.
36. The Drafting Committee had considered that it
ought to specify that the violations must have been com-
mitted outside the exercise of functions, because host
States had been know to protest against criticism of them
made by permanent representatives in the exercise of
their functions. It was obvious that, even it such criti-
cisms constituted a violation of the criminal law of
the host State, they would not be grounds for the applica-
tion of the new paragraph 3, if it were adopted.
37. It was true that in French law, the term "flagrant
delit" was used to describe the case when a person was
caught in the act. But neither the Drafting Committee
nor he himself had had that specific meaning of the term
in mind; they had rather been thinking of a violation
which had indisputably been committed.
38. Another case which had not been considered by
the Drafting Committee was that in which members of
the family also enjoyed immunity from criminal jurisdic-
tion. The sending State could, of course, waive their
immunity, but it could neither recall them nor terminate
their functions. The wording therefore needed amend-
ing.
39. Mr. RUDA said that the Drafting Committee's
text for paragraph 3 was an improvement on the original
text proposed by Mr. Kearney,8 because it gave greater

8 See 1024th meeting, para. 6.
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protection to the host State's interests in the matter of
immunity from criminal jurisdiction. He favoured the
addition of the words "and flagrant", as it would make
the clause easier to apply in practice. In many systems
of law, elected members of legislative bodies lost their
immunity in cases of flagrant violation of the criminal
law; the addition was therefore appropriate and removed
all ambiguity.

40. He still had doubts, however, about who was to
determine whether a violation of the criminal law had
been grave and flagrant. In order not to destroy the
whole principle of immunity from criminal jurisdiction,
the matter should be clearly explained in the commen-
tary.

41. He shared Mr. Kearney's doubts about the phrase
"outside the exercise of his functions", particularly since
the functions of a member of a permanent mission
necessarily had to be exercised legally and in accordance
with the provisions of article 7. The phrase could only
cause confusion and should be dropped.

42. Mr. ROSENNE said that the determination
whether or not a violation of the criminal law of the
host State had been a grave one could not be unilateral.
The process was initiated by the host State and if the
sending State concurred in its finding, that was the end
of the matter; otherwise, the procedure provided for in
article 49 would come into play. Clearly the sending
State could not have the deciding voice or take a unilat-
eral decision.

43. In his view, the words "and flagrant" should be
deleted from the Drafting Committee's text for para-
graph 3. He would prefer to use wording on the lines
of Mr. Kearney's text and to say "in case of serious viola-
tion", because the Commission should avoid any ter-
minology which might have a technical connotation in
the criminal law of any State.

44. The reference to the functions of a person enjoying
immunity should also be dropped, not only in para-
graph 3 but elsewhere in the draft. He understood what
the Drafting Committee had been trying to achieve and
regarded its view as fundamentally correct, but some
such wording as "outside the exercise of the functions
of the permanent mission" would meet the point and
would make a direct reference back to article 7. The
wording of article 41, paragraph 2, which referred to the
functions of a person coming to an end might also need
to be reconsidered.

45. Article 33 provided for the waiving of immunity
when that could be done "without impeding the perfor-
mance of the functions of the permanent mission", but
no one other than the officials of the sending State could
really know what were the functions of any person in
a permanent mission. Therefore the wording "or ter-
minate his functions with the mission", in the Drafting
Committee's text for paragraph 3, should be modified so
as to refer not to the functions, but to the appointment
of the member of the mission. Under article 17, the
sending State had the obligation to notify the host State
of the appointment of members of the permanent mis-

sion, but not of their functions, the former being an
external and the latter an internal matter. A similar
change should be made in all articles of the draft refer-
ring to the termination of a person's functions with a
mission.

46. Mr. CASTANEDA said he had no criticism of the
drafting, which he thought was as satisfactory as was
possible. But with regard to the substance, the rule stated
in paragraph 3 was both unnecessary for the protection
of the basic interests of the host State and dangerous,
because it might lead to abuse. The Special Rapporteur
had gone into the matter and had not seen any need
to include that rule in his draft article. The proposed
rule was very categorical, since it contained a formal
and restrictive statement of the steps to be taken by
the sending State. He did not believe that reasons for
going so far could be found in practice. Another objec-
tion was that the rule gave the host State an unusual
right, since in practice it would be for the host State
to request the sending State to recall the person concer-
ned or terminate his functions.

47. The procedure for consultations provided for in
article 49 should be adequate for the settlement of any
problems that might arise out of the violation by a
member of a permanent mission of the obligation to
respect the laws and regulations of the host State. The
existence of that procedure made the proposed rule
superfluous and he was therefore opposed to the adop-
tion of the new paragraph 3.

48. Mr. AGO said that the paragraph challenged a
protective principle that was vital to individual security.
A person could not be deemed guilty of a violation
until he was convicted of it. Who was to say, under
the terms of the new paragraph 3, that a grave violation
had been committed? He had been willing to set his
doubts aside with regard to flagrant violation, because
in that case there was a sufficient presumption of viola-
tion, even if a court had not delivered its judgement.
But, except in that case, neither the sending State nor
the host State could express a well-grounded opinion as
to whether a violation had or had not been committed.
The international organization itself could not act in
lieu of a court. Neither a procedure for tripartite consul-
tations nor even a procedure within the organization
could dispose of that objection.

49. With regard to the expression "outside the exercise
of his functions", there was no point in dwelling on
minor matters. The criminal law of the host State might
contain rules under which opinions expressed by a per-
manent representative might constitute a criminal
offence. If he had to be recalled for that reason, the
exercise of his functions would be impossible. Immunity
from criminal jurisdiction was so essential to the unham-
pered performance of the functions of a permanent
mission that it should not be hastily jettisoned under
cover of the article.

The meeting rose at 1.10 p.m.
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1030th MEETING

Wednesday, 30 July 1969, at 10.20 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Eustathiades, Mr. Jimenez de Are-
chaga, Mr Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Ustor, Sir
Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218 and Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 44 (Respect for the laws and regulations of the
host State) {continued)

1. The CHAIRMAN invited the Commission to
continue consideration of the text for paragraph 3 of
article 44 proposed by the Drafting Committee.
Mr. Kearney had now submitted, to replace that text,
the following two paragraphs:

" 3 . In case of grave and clearly established vio-
lation of the criminal law of the host State by a person
enjoying immunity from criminal jurisdiction, the
sending State shall, unless it waives this immunity,
either recall the person concerned or terminate his
functions with the mission, as appropriate.

"4. The provisions of this article do not apply to
words spoken or acts performed within the Organization
or any of its organs in carrying out the functions of the
permanent mission. "

2. Sir Humphrey WALDOCK said that most of his
misgivings concerning the Drafting Committee's text
for paragraph 3 were dispelled by the wording now pro-
posed by Mr. Kearney. The expression "clearly estab-
lished violation" was preferable to "flagrant viola-
tion" and the proposed paragraph 4 was less open to
objection than the phrase "committed outside the
exercise of his functions", which had been proposed by
the Drafting Committee and had given rise to difficulties.

3. Mr. JIMENEZ de ARECHAGA said he could
accept either the Drafting Committee's text or Mr. Kear-
ney's wording although, for reasons which he would
explain, he did not believe that the proposed new para-
graph 4 was really necessary.
4. Paragraph 3 did not reflect the existing practice,
under which the host State enjoyed much greater powers,
accompanied by fewer safeguards. The existing head-

quarters agreements of international organizations gave
the host State the right to expel any member of a per-
manent mission who committed an act which the host
State deemed to be contrary to its security or interests.
That provision had been generally interpreted as mean-
ing that a right of expulsion existed whether the act
constituted a criminal offence or not. Many headquar-
ters agreements, such as those relating to the United
Nations in New York, FAO at Rome and IAEA at
Vienna, contained purely formal safeguards with re-
spect to the exercise of that right. The only important
restriction was that expulsion could not be ordered
by a minor official or even by the Minister for Internal
Affairs; it must be ordered by the Minister for Foreign
Affairs after consultation with the sending State.

5. The most important progressive feature of the
texts now under consideration was perhaps the non-rec-
ognition of the right of expulsion. Another such feature
was the transfer of the obligation to the sending State,
which was required to withdraw the offending official.
Lastly, there was the requirement of consultation not
only with the sending State but also with the organiza-
tion itself. Since, however, under the texts proposed
for paragraph 3, the host State would be denied the
right of expulsion, some provision must obviously be
made to protect it against the danger of a person who
had committed a crime, but enjoyed immunity, remain-
ing in its territory.
6. With regard to the crimes to be covered by para-
graph 3, he agreed that it was desirable not to use the
word "flagrant", which was a term of art having a
special connotation. He would suggest instead the word
"manifest". He also favoured the deletion of the words
"committed outside the exercise of his functions". Para-
graph 3 related to immunity from criminal jurisdiction,
which was always absolute. The distinction between
official and unofficial acts applied only to immunity from
civil jurisdiction.
7. He did not believe it was necessary to add the new
paragraph 4 proposed by Mr. Kearney. By virtue of Ar-
ticle 105 (2) of the Charter, and of the corresponding
provisions of the constituent instruments of the special-
ized agencies, representatives enjoyed such privileges and
immunities as were necessary for the independent exercise
of their functions in connexion with the organization.
Those provisions would not in any way be strengthened
by inserting in the present draft articles a second line of
defence in the form of the proposed paragraph 4.

8. Mr. KEARNEY said that in his proposal, the words
"flagrant violation", had been replaced by the words
"clearly established violation", and the words "commit-
ted outside the exercise of his functions" had been
dropped in order to meet the objections raised by some
members during the discussion.

9. His proposed paragraph 4 was not legally essential;
he had introduced it to allay the apprehensions expres-
sed by certain members. Its purpose was to make it
clear that nothing in the draft articles could impair the
full liberty of action of members of permanent missions
in the performance of their functions within the organi-
zation.
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10. The text covered all the provisions of the draft
articles; it was particularly relevant to those of article 44,
paragraph 1, prohibiting interference in the internal
affairs of the host State. It might be necessary for a
representative, in the exercise of his functions, to attack,
within the organization, some aspect of the internal
policy of the host State, where that policy was a matter
of legitimate concern to the organization.
11. He believed that his proposal constituted the mini-
mum which would satisfy the needs of a host State. The
Commission should adopt a text capable of securing the
acceptance of the main host States concerned; a text
which did not meet those requirements would serve no
useful purpose.

12. Mr. CASTR&N said he had noted the explanation
given of the meaning of the word "flagrant" as used in
the Drafting Committee's text for paragraph 3, but that
word was open to several interpretations. The words
"clearly established" went too far in the other direc-
tion, for they gave the impression that the person
concerned had already been convicted. The word "fla-
grant" might perhaps be replaced by the word "mani-
fest", or it might be enough simply to speak of grave
violation.

13. The additional paragraph 4 proposed by Mr. Kear-
ney was too restrictive. A member of a permanent mis-
sion might exercise his functions outside the organiza-
tion. He was therefore in favour of retaining the phrase
"outside the exercise of his functions", as in the Draft-
ing Committee's text.
14. Another question to be considered was that of
the members of the family. Either they could be exclu-
ded from the scope of article 44 by substituting the
words "a member of the permanent mission" for "a
person enjoying immunity from criminal jurisdiction", or
they could be covered by a stipulation that, in the situa-
tion contemplated, they must leave the country within a
reasonable time or be liable to expulsion.

15. Mr. ROSENNE said he shared the doubts of
other speakers regarding the expression "clearly estab-
lished violation". Indeed, he saw no reason to adopt
any qualification of that type and suggested that the
opening words should simply read: "In case of serious
violation . . .".
16. He also had misgivings regarding Mr. Kearney's
proposed new paragraph 4. In practice, some of the
functions performed by a member of a permanent mis-
sion would not be "performed within the Organization
or any of its organs". For example, a permanent repre-
sentative could be called upon to appear on a televi-
sion programme in his official capacity. He therefore sug-
gested that, instead of introducing that additional para-
graph, the phrase "committed outside the exercise of his
functions" in the Drafting Committee's text for para-
graph 3 be replaced by the phrase "committed otherwise
than in carrying out the functions of the permanent
mission".

17. Mr. REUTER said it was extremely difficult to
draft a text which would be acceptable to the princi-
pal host States and at the same time provide certain

safeguards in relation to the present situation. The
headquarters agreements in force gave host States sub-
stantial rights, even though they might be reluctant to
avail themselves of those rights in practice.
18. The text proposed by Mr. Kearney was a definite
step forward, although it was still open to criticism.
The word "established" had a very strong connotation in
English and the word "manifest" would be more satis-
factory. It might perhaps be more straightforward to
refer to the existence of serious, specific and concurring
presumptions. That would bring out the preventive char-
acter of the safeguard provided for the host State.
19. Furthermore the new paragraph 4 raised the problem
of the classic distinction in parliamentary law between
privilege and immunity. In his view, the protection given
to words spoken or acts performed within an organiza-
tion went beyond immunity, and in fact constituted privi-
lege. Where immunity from criminal jurisdiction exis-
ted, that immunity protected the person enjoying it
against prosecution for an offence which nevertheless
had been committed. On the other hand, even where
words might, for instance, be held to be defamatory
under the ordinary law, there was no offence if they were
uttered within the organization.
20. On the subject of immunity, it was clear that, for
lack of a jurisdictional authority competent to define
the meaning of the expressions "in the exercise of his
functions" and "outside the exercise of his functions",
a fairly vague wording would have to suffice. The differ-
entiation was not always easy, as was shown by the
jurisprudence of the Court of Justice of the European
Communities. The Commission had, however, accepted
the principle that rules might be established independ-
ently of the means of settling disputes; otherwise no
codification would be possible. In the case in point, the
settlement of difficulties should be left to the practice
of international organizations. In that respect, the
machinery for consultation provided for in article 49
might prove very useful.
21. He was therefore inclined to favour the text pro-
posed by the Drafting Committee for the new para-
graph 3, provided that at least the word "manifest" was
substituted for the word "flagrant".

22. The CHAIRMAN, speaking as a member of the
Commission, said he found the text proposed by the
Drafting Committee entirely satisfactory. Clearly, it did
not cover all the violations that a member of a per-
manent mission might commit, so it was the procedure
laid down in article 49 for consultations between the
sending State and the host State, together, if necessary,
with intervention by the international organization, that
would normally be applicable. Article 44 dealt with
exceptional cases in which grave and flagrant violations
were committed. Only a special case of that sort justi-
fied imposing upon the sending State the obligation to
recall the person concerned or to terminate his functions.
23. Which of the two proposed alternatives was used
would depend on the legal status of the person concer-
ned. If he was a national of the sending State, that State
would have to recall him. If he was not a national of
the sending State, then it could only terminate his func-
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tions. A similar distinction had been made in article 17.1

That, at least as he saw it, was how the alternatives in
the case of a grave and flagrant violation should be
understood.
24. A grave violation was hard to define. It depended
on the law of the State in whose territory the violation
had been committed. Only certain violations were
regarded as grave under all legal systems. That did not,
however, justify dropping the qualification "grave". The
expression "flagrant violation" denoted an evident or
manifest violation in the criminal law of almost all
countries. The words "clearly established", "evident" or
"manifest" might, of course, be used, but the draw-
back was that they were not legal terms, whereas the
word "flagrant" belonged to legal terminology and was
perfectly clear and comprehensible in any system of
criminal law.
25. As had already been observed, it was impossible
to explain in detail the meaning of the expression
"committed outside the exercise of his functions". But
it was not the first time that the Commission had had
recourse to the idea; it had done so, for instance, in
article 40, paragraph 1, adopted at the 1023rd meeting.2

There could be no question of listing in the commen-
tary all the cases which were or were not covered by
the words. But that was no argument against using a
form of words which might be regarded as standard,
and leaving any difficulties to be settled in practice, in
particular, by means of consultations.
26. He had no objection to the wording proposed by
Mr. Rosenne, which seemed to express the same idea in
a different form.
27. In the text proposed by Mr. Kearney, the word
"flagrant" had been replaced by the words "clearly
established". That expression was less juridical in
character and would give rise to more difficulties.
28. Mr. Kearney also proposed the deletion of the
expression "committed outside the exercise of his func-
tions" in paragraph 3, and its replacement by a new
paragraph 4 covering only "words spoken or acts per-
formed within the Organization or in any of its organs
in carrying out the functions of the permanent mis-
sion." Apart from the difficulty of interpreting those
concepts, the new provision implied, indirectly at least,
that the words spoken and acts performed in the cir-
cumstances in question always constituted grave and
clearly established violations, since they were excluded
from the application of paragraph 3, which was con-
cerned precisely with grave and clearly established
violations. He was therefore opposed to the proposed
paragraph 4.
29. One might share Mr. Castafieda's doubts about
the usefulness of the new paragraph 3, but if the idea
of including it in the draft was accepted, the wording
proposed by the Drafting Committee was the most satis-
factory, subject perhaps to the purely drafting change
suggested by Mr. Yasseen, who would prefer the expres-

1 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

2 For text, see 1022nd meeting, para. 46.

sion "criminal laws" to be substituted for "criminal
law".3 No matter what expression was used, it was the
laws or law of the host State which would determine
whether it embraced both laws and regulations. The
Commission had in mind a broad expression, and it
would be as well to explain in the commentary that, in
general, the expression covered both laws and regula-
tions.
30. Mr. AGO said he appreciated that the word
"flagrant" might cause some difficulty, especially to
English-speaking jurists. The idea, however, seemed
clear. The reference was to a person who was accused
of committing a violation. But it was impossible to know
whether the accusation was justified, because the courts
were the only authority competent to decide that, and
they would be precluded from doing so by the immu-
nity of the person concerned.
31. So what safeguard should be required? The sole
requirement could not be that the violation must be a
grave one. The essential point was that an accusation
should not be lightly made. The violation, even if not
established by an objective procedure, must at least be
manifest to all. That was what happened when it was
"flagrant". The expression "clearly established" was
inappropriate, since only a court could "establish" a
violation. Though his preference was for the word
"flagrant", he would accept the word "manifest", which
several members of the Commission were prepared to
support, or any other word with a similar meaning.
32. The distinction between acts performed in the
exercise of functions and acts performed outside the
exercise of functions was a standard distinction. The
difficulties to which it gave rise in applying other con-
ventions were settled by practice. The question arose
whether it was better to draft a separate paragraph
rather than use the expression "outside the exercise of
his functions" in paragraph 3.
33. In any event, he would be against any provision
limited to words spoken and acts performed at the
headquarters of the organization. The hypothetical
cases mentioned often concerned acts performed out-
side the organization or its organs. The Commission
should therefore find some way of reverting to the clas-
sical distinction.
34. Sir Humphrey WALDOCK said that paragraphs 3
and 4 should be more closely related to paragraphs 1
and 2. In particular, paragraph 3 should be placed
after paragraph 1 with which it was directly connected.
35. The original purpose of paragraph 3 had been to
protect the host State against grave abuses of privileges
and immunities and those abuses would include not
only serious offences, such as manslaughter by a
drunken driver, but also repeated offences of a less
serious character, such as the constant violation of
traffic regulations. The retention of the proviso "com-
mitted outside the exercise of its functions" would
have the effect of altering the purpose of paragraph 3
by placing the emphasis on the protection of the
sending State. In fact, the position of the sending State

3 See 1024th meeting, para. 52.
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was already safeguarded by the opening words of para-
graph 1: "Without prejudice to their privileges and
immunities . . .".
36. He supported the idea dropping the adjective
"flagrant" and would be prepared to accept the sugges-
ted alternative "manifest". The evidence of the offence
would not necessarily be public knowledge; it was suffi-
cient that the offence should be manifest to the two
interested parties, namely, the sending State and the
host State.

37. Mr. EUSTATHIADES said that the use of the
word "established" should be avoided, as it was likely
to give rise to some confusion in that it raised the ques-
tion of the procedure to be used in establishing a viola-
tion. The word "manifest" was preferable to the word
"flagrant", as it often occurred in legal texts and in
international case-law. Perhaps, too, it should be made
clear that the provision also covered violations which,
though not grave in themselves, were repeated, and it
would then be better to say "in case of grave and
manifest or repeated violation of the criminal law".

38. Mr. YASSEEN said that the interests of the host
State must certainly be safeguarded, but that did not
mean opening the door wide to abuses. Penalties must
be provided for the most serious cases, but it was neces-
sary to rely on the good faith of States and to assume
that, in principle, a sending State would not have the
effrontery to maintain in his functions one of its repre-
sentatives who had committed a crime. The idea was,
therefore, that precautions must be taken against abuses
on either side, but without going too far.
39. He preferred the word "manifest" to the French
word "flagrante", which perhaps had no exact English
equivalent, and to the words "clearly established",
which assumed that some body or procedure existed to
establish the violation.
40. It would be better to retain the words "outside
the exercise of his functions". A member of a permanent
mission might well commit a grave violation not in the
exercise of his functions, but incidentally to the exer-
cise of his functions, for example, if during a hostile
demonstration against the mission, he committed a
violation by going beyond self-defence against a
demonstrator. In such cases the matter could be settled
directly between the host State and the sending State,
but not by virtue of an abstract rule. It should therefore
be stated that acts which were grounds for recall must
be committed outside the exercise of functions.

41. There was not much need for the paragraph 4
proposed by Mr. Kearney, since it was quite obvious,
for example, that a member of a permanent mission
who committed a grave violation totally extraneous to
his diplomatic functions on the premises of the Palais
des Nations should be recalled, even though the act had
been performed "within the Organization".

42. Mr. KEARNEY said he was prepared to accept
the substitution of the words "manifest violation" for
the words "clearly established violation", in paragraph 3
of his proposal.
43. He agreed that the retention of the words "com-

mitted outside the exercise of his functions" in para-
graph 3 would completely alter the purpose of the
paragraph and would probably make it unacceptable
to most host States. If, as he assumed, the purpose was
to provide protection in respect of words spoken or acts
performed within the organization in carrying out the
permanent mission's functions, that purpose would be
served by his own suggested paragraph 4 or a text on
similar lines.
44. Reference had been made during the discussion
to the possibility of an appearance on television by a
permanent representative. In his view, it would be
intolerable for a permanent representative to use such a
forum for interference in the internal affairs of the
host State. In no circumstances could he admit that
such action formed part of a permanent mission's
functions with respect to an organization.
45. Leastly, he wished to re-emphasize that it would
be extremely unwise to formulate draft articles which
did not meet the problems of host States. If the draft
articles were to be of any practical use, they would
have to be acceptable to the States immediately con-
cerned.

46. Mr. RAMANGASOAVINA said he did not
consider that either the word "flagrant" or the word
"manifest" was appropriate. The terms were practically
synonymous and both conveyed the idea of indisputa-
bility, but the word "flagrant" in the expressions
"flagrant offence" or "flagrant crime" was a standard
term, meaning that the person committing the offence
or crime had been caught in the act or pursued by hue
and cry. The word "flagrant" could not, therefore, be
used in the context with which the Commission was
concerned. Furthermore, if the provision was to be res-
tricted to violations of a flagrant character, the word
"grave" became open to question, since the gravity of
a violation was determined, first, by the laws of the
country and, secondly, by repetition of the violation.
Hence "grave" and "flagrant" could not be equated.
47. The same applied to the word "manifest". A thing
that was manifest needed no proof. But to ascertain the
truth an investigation was usually needed. No inquiry
or investigation could be made in the case of members
of a permanent mission, but proof of a violation could be
established by the evidence of witnesses or by serious,
specific and concurring presumptions. Offences and
crimes, however, especially foul crimes, were not usually
committed in the public eye, and an investigation was
needed to determine the person responsible. If an inves-
tigation was held, the violation was not manifest, but
the person who had committed it must nevertheless be
prosecuted. In the case with which the Commission was
dealing, however, the person who had committed a
violation would be subject, not to prosecution, but to
recall; it was more appropriate, therefore, to use the
words "grave and clearly established violation", as
Mr. Kearney proposed, since violations were often
neither manifest nor flagrant, but could be established
by an investigation.

48. Mr. JIMENEZ de AR.£CHAGA said that the
word "grave" had been used in article 41, paragraph 1,
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of the Vienna Convention on Consular Relations,4

which provided that: "Consular officers shall not be
liable to arrest or detention pending trial, except in the
case of a grave crime . . .". The word "flagrant" had
a more technical meaning and implied that the offender
had been caught red handed while committing a crime.
49. The real issue in article 44, however, was whether
to retain the words "committed outside the exercise of
his functions", or to adopt Mr. Kearney's proposed para-
graph 4, which referred to "words spoken or acts per-
formed within the Organization or any of its organs in
carrying out the functions of the permanent mission".
In his opinion, Mr. Kearney's wording was rather too
restrictive, while the Drafting Committee's expression
"committed outside the exercise of his functions",
seemed rather too broad, as Sir Humphrey Waldock
had pointed out. The problem, therefore, was to find
some formula which would strike a proper balance
between the two. He suggested that such a balance might
be found by combining, in some appropriate way, the
introductory clause of Mr. Kearney's paragraph 4 with
the language of Article 105 (2) of the Charter, which
read: "Representatives of the Members of the United
Nations and officials of the Organization shall similarly
enjoy such privileges and immunities as are necessary
for the independent exercise of their functions in
connexion with the Organization".

50. The CHAIRMAN said the discussion seemed to
show that paragraph 3 should be based on the text
proposed by the Drafting Committee. Since opinions
were much divided on the expression "outside the exer-
cise of his functions", he suggested that Mr. Ago and
Mr. Kearney should consult together informally and
work out a satisfactory form of words, and that the
Commission should defer its decision till the next
meeting.

51. Mr. RUDA suggested that Mr. Jimenez de Are-
chaga be asked to participate in the consultations with
Mr. Ago and Mr. Kearney.

52. The CHAIRMAN said he accepted that sugges-
tion. If there were no objection, he would take it that
the Commission agreed to defer a decision on article 44
pending the discussions between Mr. Ago, Mr. Kearney
and Mr. Jimenez de Arechaga.

It was so agreed5

ARTICLE 22 (General facilities)

ARTICLE 23 (Accommodation of the permanent mission
and its members)6 and

ARTICLE 23 bis (Assistance by the Organization in
respect of privileges and immunities)

53. The CHAIRMAN invited Mr. Ustor to introduce
the Drafting Committee's texts for articles 22 and 23
and the suggested new article 23 bis together.

4 United Nations, Treaty Series, vol. 596, p. 296.
5 For resumption of the discussion, see 1032nd meeting,

para. 26.
6 For previous discussion see 1014th and 1015th meetings.

54. Mr. USTOR said that the Drafting Committee
proposed the following texts:

Article 22

General facilities

The host State shall accord to the permanent mission full
facilities for the performance of its functions. The Organiza-
tion shall assist the permanent mission to obtain such facilities
and shall accord to it those which lie within its competence.

Article 23

Accommodation of the permanent mission and its members

1. The host State shall either facilitate the acquisition on its
territory, in accordance with its laws, by the sending State
of premises necessary for its permanent mission or assist the
latter in obtaining accommodation in some other way.

2. The host State and the Organization shall also, where
necessary, assist permanent missions in obtaining suitable
accommodation for their members.

Article 23 bis

Assistance by the Organization in respect of privileges
and immunities

The Organization shall, where necessary, assist the sending
State, its permanent mission and the members of the permanent
mission in securing the enjoyment of the privileges and immu-
nities provided for by the present articles.

55. The only change which the Drafting Committee
had made in article 22 was to delete the second part of
the first sentence, which had read: "having regard to
the nature and task of permanent missions to the Orga-
nization". The Special Rapporteur had wished to retain
that phrase, which was taken from the draft on special
missions, but he had subsequently cabled two alternative
texts and had proposed that those words be either
deleted or replaced by the words "having regard to the
needs of the permanent mission". The Drafting Com-
mittee had finally decided that the phrase was not
really necessary, since the idea was already adequately
covered by the words "for the performance of its
functions". Mr. Kearney had suggested that "full faci-
lities" was perhaps not the best expression, because the
second sentence also referred to facilities to be provided
by the Organization;7 the Drafting Committee, however,
had thought that that was not really an inconsistency
and had decided to retain those words.

56. The Drafting Committee had made no change to
either the title or the text of article 23, which remained
as approved at the 1015th meeting, but it was proposing
article 23 bis, which was based on a suggestion by the
Chairman,8 and which it considered a useful provision.

57. Mr. RUDA said that he supported the Drafting
Committee's deletion of the phrase "having regard to the
nature and task of permanent missions to the Orga-
nization" from the first sentence of article 22.
58. With regard to the second sentence of that article,
the Special Rapporteur had stated in a communication

7 See 1014th meeting, para. 16.
8 Ibid., para. 32.
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from New York that he did not consider it necessary
to include a reference to the competence of the organi-
zation, first, because the wording might create a number
of problems of interpretation and, secondly, because
the idea was already covered by article 3 (Relationship
between the present articles and the relevant rules of
international organizations).9

59. The Special Rapporteur had proposed two alter-
native texts for a second paragraph, concerning the role
of the organization. The first alternative read: "The
Organization shall render the assistance necessary for
the performance of the functions of the permanent
mission", while the second read: "Paragraph 1 shall not
affect the obligation of the Organization to assist the
permanent mission in obtaining the facilities required
for its functions". He proposed that the Commission
adopt the first alternative.
60. Mr. USTOR said that the Drafting Committee had
considered the Special Rapporteur's suggestions, but had
finally decided that the second sentence, including the
reference to facilities "within its competence", was
really necessary.
61. Sir Humphrey WALDOCK said he could accept
the text proposed by the Drafting Committee, but sug-
gested, purely from the standpoint of English drafting,
that the second sentence be amended to read: "The
Organization shall assist the permanent mission in
obtaining those facilities and shall accord to the mission
such facilities as lie within its own competence".
62. Mr. ROSENNE said it was not clear to him why
the first sentence of article 22 should not follow the
text of article 22 of the draft on special missions and
provide that: "The host State shall accord to the per-
manent mission the facilities required for the perform-
ance of its functions, having regard to the nature and
task of the permanent mission".
63. With regard to the second sentence, he thought
it might be removed from article 22 and embodied in
article 23 bis, amended to read: "The Organization
shall, where necessary, assist the sending State, its per-
manent mission and the members of the permanent
mission in obtaining the necessary facilities and in
securing the privileges and immunities provided for by
the present articles".
64. He suggested that the words "if requested" be
inserted after the words "The host State shall", in
paragraph 1 of article 23. Paragraph 2 of that article
was unnecessary, since the idea it contained was already
covered by article 23 bis.
65. Mr. USTOR said that the Drafting Committee had
adopted the wording of the first sentence of article 22
because it considered that the permanent mission should
not be accorded any less facilities than were accorded
to a diplomatic mission under article 25 of the Vienna
Convention on Diplomatic Relations.10

66. With regard to the second sentence, he could

accept the amendment proposed by Sir Humphrey
Waldock, but believed that some reference to the
facilities which could be accorded by the organization
was important and should be retained.

The meeting rose at 1 p.m.

1031st MEETING

Wednesday, 30 July 1969, at 3.5 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Bartos, Mr. Castren, Mr. Eustathiades,
Mr. Jimenez de Arechaga, Mr. Kearney, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Tsuruoka,
Mr. Ustor, Sir Humphrey Waldock, Mr. Yasseen.

9 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

10 United Nations, Treaty Series, vol. 500, p. 108.

Relations between States and international
organizations

(A/CN.4/218)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED
BY THE DRAFTING COMMITTEE

ARTICLE 22 (General facilities) (continued)

ARTICLE 23 (Accommodation of the permanent mission
and its members) (continued) and

ARTICLE 23 bis (Assistance by the Organization in
respect of privileges and immunities) (continued) 1

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the Drafting Committee's texts
for articles 22, 23 and 23 bis. Four amendments to those
articles had been submitted.
2. Sir Humphrey Waldock had submitted the following
wording for the English text of the second sentence of
article 22: "The Organization shall assist the permanent
mission in obtaining these facilities and shall accord
to the mission such facilities as lie within it own compe-
tence". The purpose of that amendment was to bring
the English version into line with the French and Spanish
versions.
3. Mr. Rosenne had proposed three amendments. The
first was the deletion of the second sentence in article 22.
The second was the insertion of the words "if requested"
after the words "the host State shall" in paragraph 1
of article 23. The third was the insertion of the phrase
"in obtaining the necessary facilities and" after the
words "members of the permanent mission" in
article 23 bis, so that the article would read: "The Orga-

1 For texts see previous meeting, para. 54.
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nization shall, where necessary, assist the sending State,
its permanent mission and the members of the permanent
mission in obtaining the necessary facilities and in
securing the enjoyment of the privileges and immunities
provided for by the present articles".
4. Mr. USTOR pointed out that the amendments
proposed by Mr. Rosenne to articles 22 and 23 bis
would alter the arrangement adopted by the Drafting
Committee, which had disposed the provisions of those
articles to deal first with facilities and secondly with
privileges and immunities.
5. Mr. ROSENNE said that his amendments were
indeed intended to change the arrangement adopted by
the Drafting Committee and to deal first with the
host State and secondly with the organization; but he
did not think they should cause undue difficulties.

6. Mr. JIMENEZ DE AR^CHAGA said that there
were certain facilities, such as protection against picket-
ing or unauthorized entry, which could be guaranteed
only by the organization. If the text proposed by
Mr. Rosenne were adopted, such facilities would not be
covered.

7. Mr. CASTR^N said he was opposed to Mr. Ro-
senne's text for the reasons given by Mr. Jimenez de
Arechaga.
8. Mr. ROSENNE said he agreed with the Special
Rapporteur's view, to which Mr. Ruda had referred
at the previous meeting,2 that it was unnecessary to
include the phrase "which lie within its competence",
first, because it might give rise to difficulties of inter-
pretation, and secondly, because the purpose of that
proviso was already covered by the general saving clause
in article 3. The Special Rapporteur had preferred to
deal with that point in the commentary.
9. Protection against picketing was a matter for the
local police, and the normal procedure at United
Nations Headquarters in New York was therefore to
approach the United States Mission. Entry into, and
activities in, the building itself would be covered by
article 3.3

10. The articles under consideration should group the
general duties of the host State and those of the organi-
zation. In that connexion, the order of article 23 bis
and 22 might even be reversed.

11. Mr. JIMENEZ DE AR^CHAGA said that picket-
ing inside the building would not be covered by
article 3. The issue was whether or not the organization
should be required to accord to the mission the facilities
which lay within its own competence.

12. The CHAIRMAN, speaking as a member of the
Commission, said he supported Mr. Rosenne's amend-
ment to article 23 bis, though he though it would be
preferable to deal with "facilities" and "privileges and
immunities" separately, as had been done in other
conventions.

2 See para. 58.
3 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

13. The idea that the organization should help the
permanent mission to obtain certain facilities and accord
to it those which lay within its competence should
be retained in article 22. If, for example, a per-
manent mission needed accommodation in the organi-
zation's own building, it was the organization that would
be competent to obtain it.
14. With regard to article 23, paragraph 2, it was
going too far to impose the same obligation on the
organization as on the host State. The host State was in
a better position to find accommodation for members
of permanent missions. The second sentence in article 22
already stated the organization's obligation to assist the
permanent mission in obtaining facilities for the perform-
ance of its functions and that obligation should
extend to obtaining accommodation. He therefore
suggested that there should be no reference to the
organization in article 23, paragraph 2.
15. Speaking as Chairman, he suggested that the
Commission should take a decision on the amendment
to article 23 bis proposed by Mr. Rosenne.

16. Mr. JIMENEZ DE ARfiCHAGA proposed that
Mr. Rosenne's amendment to article 22 should be voted
on first, since the result might affect the vote on his
amendment to article 23 bis.
17. Mr. ROSENNE said that the two amendments
should be regarded as a single entity and voted on
together.
18. Mr. USTOR agreed. The two amendments would
alter the arrangement adopted by the Drafting Com-
mittee, since they would divide the articles according
to the entities responsible, instead of according to the
subject-matter.
19. The CHAIRMAN read out rule 130 of the rules
of procedure and suggested that the Commission should
vote on the motion that Mr. Rosenne's proposals be
put to the vote separately.

The motion was carried by 10 votes to 1, with
2 abstentions.
20. Mr. ROSENNE said he saw little point in voting
on a truncated version of his proposals, and requested
that they should not be put to the vote. He would have
to vote against the texts for articles 22, 23 and 23 bis
proposed by the Drafting Committee.
21. Sir Humphrey WALDOCK said that the issue of
principle could be decided by the vote on article 22.
If Mr. Rosenne's amendment to that article was adopted,
the Commission could proceed to consider his amend-
ment to article 23 bis in the light of that decision.
22. Mr. ROSENNE agreed that his amendments
could be put to the vote on that understanding. He
proposed that, in order to simplify the procedure, the
two sentences of article 22 should be put to the vote
separately.

// was so agreed.

23. The CHAIRMAN invited the Commission to vote
on the first sentence of article 22.

The first sentence of article 22 was adopted by
12 votes to none, with 1 abstention.
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24. Mr. ROSENNE explained that he had abstained
from voting because he would have preferred the
Commission to follow the text adopted by the Sixth
Committee for article 22 of the draft convention on
special missions.4

25. The CHAIRMAN, passing on to the second
sentence of article 22, invited the Commission to take
a decision first on the amendment to the English text
proposed by Sir Humphrey Waldock.

The amendment to the English text was adopted.
26. Referring to a question by Mr. RUDA as to
whether Mr. Rosenne's proposal for the deletion of
the second sentence was still before the Commission,
Mr. BARTOS asked the Chairman to follow the
practice whereby members who voted for the second
sentence would be voting against Mr. Rosenne's pro-
posal, and vice-versa.
27. The CHAIRMAN put the second sentence of
article 22, as amended, to the vote on that understanding.

The second sentence of article 22, as amended, was
adopted by 11 votes to 2.
28. The CHAIRMAN put article 22, as a whole, to
the vote.

Article 22, as a whole, as amended, was adopted by
11 votes to 1, with 1 abstention.
29. The CHAIRMAN, passing on to article 23,
invited the Commission to vote on Mr. Rosenne's
amendment inserting the words "if requested" after the
words "the host State shall" in paragraph 1. Although
the paragraph had already been approved by the Com-
mission, it could be amended by a two-thirds majority.

The amendment to article 23, paragraph 1, was
rejected by 5 votes to 4, with 4 abstentions.
30. The CHAIRMAN put article 23, paragraph 2, to
the vote.

Article 23, paragraph 2, was adopted unanimously.
31. The CHAIRMAN put article 23, as a whole, to
the vote.

Article 23, as a whole, was adopted by 12 votes to
none, with 1 abstention.
32. Mr. ROSENNE said he withdrew his amendment
to article 23 bis. He could not vote for the text proposed
for that article by the Drafting Committee.
33. The CHAIRMAN put article 23 bis to the vote.

Article 23 bis was adopted by 12 votes to none, with
1 abstention.

ARTICLE 24 (Inviolability of the premises of the per-
manent mission)5

34. The CHAIRMAN invited the Commission to
consider the Drafting Committee's new text for
article 24, which was as follows:

Article 24

Inviolability of the premises of the permanent mission

1. The premises of the permanent mission shall be inviol-
able. The agents of the host State may not enter them, except
with the consent of the permanent representative. Such consent
may be assumed in case of fire or other disaster that seriously
endangers public safety, and only in the event that it has not
been possible to obtain the express consent of the permanent
representative.

2. The host State is under a special duty to take all appro-
priate steps to protect the premises of the permanent mission
against any intrusion or damage and to prevent any disturbance
of the peace of the permanent mission or impairment of its
dignity.

3. The premises of the permanent mission, their furnishings
and other property thereon and the means of transport of
the permanent mission shall be immune from search, requisi-
tion, attachment or execution.

35. Mr. USTOR, explaining the changes introduced by
the Drafting Committee in article 24, said that the third
sentence of paragraph 1 had been largely modelled on
the Argentine amendment to article 25 of the draft
convention on special missions,6 which was a compro-
mise adopted by the Sixth Committee at the twenty-
third session of the General Assembly. The Drafting
Committee had not been particularly satisfied with that
wording and he himself had been definitely opposed to
it, but the Committee had failed to find anything better.
36. In the French version of paragraph 3, the word
"biens" had been substituted for the word "objettr", as
being a more accurate rendering of the word "property".
37. Mr. ROSENNE observed that an issue of subs-
tance had arisen over the term "property". During the
discussion of articles 24 and 30, some members had
pointed out that the draft failed to provide for pro-
tection of the permanent mission's property;T he wished
to know whether the Drafting Committee had consi-
dered that point, and if so, what conclusion it had
reached.
38. Mr. USTOR acknowledged that the matter had
been discussed in the Commission, but had been over-
looked by the Drafting Committee.
39. Mr. ROSENNE said that, in that event, he would
like to suggest that paragraph 3 be modified by inserting
the words "and other property wherever situated" after
the word "transport", so as to give such property the
same measure of protection as means of transport, which
would not necessarily be in the permanent mission's
garage.
40. Paragraph 1 raised some doubts in his mind. His
understanding of the Commission's discussions had been
that there was a consensus in favour of a text on the
lines of the Argentine amendment to article 25 of the
draft on special missions, mentioned by Mr. Ustor. The
Drafting Committee's text, however, contained nothing
corresponding to the final phrase of the Argentine

4 See Official Records of the General Assembly, Twenty-
third Session, Annexes, agenda item 85, document A/7375,
annex I.

5 For previous discussions, see 1015th meeting, para. 20.

6 See Official Records of the General Assembly, Twenty-
third Session, Annexes, agenda item 85, document A/7375,
para. 190 (d).

* See 1015th meeting, para. 50 and 1018th meeting, para 6.
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amendment "or, where appropriate, of the head of the
permanent mission", which recognized the possible
function of a diplomatic mission in a situation of the
kind that article 24 was intended to cover. In order to
take account of two of the cases mentioned during the
Commission's discussions, such a phrase might be added
at the end of paragraph 1.
41. The Commission had also discussed a third case,
namely, that in which the offices of a permanent
mission were situated in the headquarters building of an
international organization. It had learnt, however, from
the Secretariat study on the practice of international
organizations,8 that there were only two instances of
such an arrangement—at the headquarters of UNESCO
and ICAO—and it therefore seemed unnecessary to
provide for it in paragraph 1.

42. Mr. TSURUOKA, referring to Mr. Rosenne's
suggestion regarding paragraph 3, said that article 24
was primarily concerned with the mission's premises.
It might be necessary to deal with the question of the
mission's property and archives, but it would be better
not to put too much in article 24.

43. Mr. EUSTATHIADES observed that two special
cases had to be taken into consideration: the permanent
mission might be accommodated in the premises of an
international organization or in the premises of a diplo-
matic mission. The first case seldom arose, and it could
be dealt with in the commentary so as not to overload
the text of article 24. The second case raised a substan-
tive question with which the Commission must concern
itself. The situation was not the same as in the case of
a special mission, since there was no real connexion
between the permanent mission and the diplomatic
mission: they merely happened to be in the same place.
In the case of the permanent mission, it seemed doubtful
whether the consent of the head of the diplomatic
mission was necessary, but since paragraph 1 provided
that intervention was possible when the express consent
of the permanent representative could not be obtained,
the present wording seemed adequate. It would be too
complicated to provide for all possible cases in the
text of the article itself. If it was considered that the
consent of the head of the diplomatic mission would be
sufficient, that could be stated in the commentary. What
was important was to reach agreement on the substance.

44. Mr. ROSENNE agreed with the previous speaker
that the problem was a delicate one. He had had in mind
the case of a small permanent mission occupying say one
or two rooms in an embassy. The permanent mission
might consist only of the permanent representative, his
other staff being supplied by the embassy. The Com-
mission would need to consider further the whole ques-
tion of the position of individuals coming within the
scope of the draft articles on representatives of States
to international organizations, when they also came
within the scope of the Vienna Convention on Diplo-
matic Relations or the Vienna Convention on Consular
Relations. That task should be undertaken at the next

stage of the work on Mr. El-Erian's report. In view of the
difficulties of the subject, it would be wiser to leave
article 24, paragraph 1, as it stood, not to expatiate on
it at great length in the commentary and to await the
comments of governments.
45. In reply to Mr. Tsuruoka, he said that unfor-
tunately article 24, paragraph 3, specifically mentioned
means of transport. He thought that the wording of
article 25, paragraph 3 of the draft on special missions,9

namely "other property used in the operation of the
special mission" would meet the point he had in mind.
Thus, if the Commission concluded that the phrase
"and other property thereon" was too restrictive,
broader wording to cover all property could be found
without undue difficulty.
46. Mr. RUDA said that the Drafting Committee's
text was acceptable. The wording of the Argentine
amendment to article 25, paragraph 1, of the draft on
special missions had been prompted by the fact that
special missions were often situated in premises occupied
by diplomatic missions or consular posts, so that it was
natural to model the provisions concerning the inviol-
ability of premises on the corresponding article 22 of the
Vienna Convention on Diplomatic Relations.10 But
particularly complex problems arose in the case of per-
manent missions, so that it would be preferable to leave
the Drafting Committee's text for article 24, para-
graph 1, as it stood until government comments had
been received.
47. The Drafting Committee's text for paragraph 3
was satisfactory and correct because it did not purport
to deal with property outside the premises, to which
the general rules of international law relating to im-
munity and to foreign property would apply.

48. Mr. BARTOS said there was no juridically
recognized connexion between a permanent mission and
a diplomatic mission, except where the permanent mis-
sion was a small one sharing the diplomatic mission's
premises. Hence it would be preferable not to refer to
the consent of the head of the diplomatic mission in that
case. A situation in which the permanent mission was
accommodated in the building and premises of the
diplomatic mission constituted a special case, and it was
obvious that the consent of the head of the diplomatic
mission would then be requested. In his opinion the
Drafting Committee had found the best possible
wording.
49. Mr. USTOR said he thought that the Drafting
Committee's text for paragraph 1 could be left as it
stood, because both the second and third sentences
contained references to the consent of the permanent
representative. A legal rule of the kind under considera-
tion must be drafted in general, not in exhaustive terms.
If it failed to meet a particular case, its wording would
have to be interpreted. If the Commission wished to be
explicit, it would need to insert some proviso such as
"except with the consent of the permanent represen-
tative or, in his absence, of his deputy or, in the absence

8 See Yearbook £>f the International Law Commission, 1967,
vol. II, p. 154,

9 Ibid., p. 360.
10 United Nations, Treaty Series, vol. 500, pp. 106-108.
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of his deputy, with the consent of any other person who
may be entitled under the law of the sending State". To
take the example of a permanent mission to United
Nations Headquarters in New York, it was possible that
a permanent representative or his deputy might be
absent, but that the foreign minister of the sending State
might be present as head of the delegation to the General
Assembly and might be entitled, on behalf of the sending
State, to give agents of the host State permission to enter
the premises.
50. Although the Drafting Committee had not dealt
with the point mentioned by Mr. Rosenne in paragraph 3,
the Commission should note that the wording was based
on article 22, paragraph 3, of the Vienna Convention on
Diplomatic Relations. The insertion of a reference to
property other than that found on the premises would
constitute an undue extension of the immunities of per-
manent missions.

51. Mr. JIMENEZ DE A R I I C H A G A said that, to his
recollection, the Drafting Committee had discussed the
question of property when dealing with paragraph 3,
but had decided to retain the wording of article 22, para-
graph 3, of the Vienna Convention on Diplomatic Rela-
tions, even though that instrument provided no defini-
tion of "premises". He himself had proposed in the
Drafting Committee that the matter should be mentioned
in the commentary, so that the defect could be remedied
by the Commission at its next session. The premises,
including the residence of the head of the permanent
mission, ought to be defined, but at that stage the
Commission could do no more than accept the Drafting
Committee's text. To insert a phrase such as "wherever
situated" would be going too far.

52. Mr. ROSENNE said it was generally agreed that
the word "thereon" in the expression "other property
thereon" was misleading. Article 31, paragraph 4, of the
Vienna Convention on Consular Relations n contained
the phrase "the property of the consular post" and
article 25, paragraph 3, of the draft on special missions
contained the phrase "other property used in the opera-
tion of the special mission". While the Commission
might feel that his suggested wording, "wherever
situated", was too broad, he did not think it would be
entirely satisfactory to rely on the general rules of
international law regarding immunity. Not all the pro-
perty of the permanent mission would necessarily be
situated on its premises. In view of the conflicting
accounts of the discussions in the Drafting Committee,
and since he understood that the meaning of the word
"premises" was to be clarified at a later stage, he could
support the Drafting Committee's wording for para-
graph 3 on a purely provisional basis.

53. The CHAIRMAN, speaking as a member of the
Commission, said he had already stated that he did not
approve of the last sentence of paragraph 1. For para-
graph 3, the Vienna Convention on Consular Relations
might be taken as a model, and the words "other pro-
perty thereon" be replaced by the words "the property
of the permanent mission", which would show clearly

11 United Nations, Treaty Series, vol. 596, p. 288.

that what was meant was all the property of the per-
manent mission, wherever it was situated. It was self-
evident that all the property of a permanent mission was
inviolable.

54. Mr. CASTRliN said he was in favour of the text
submitted by the Drafting Committee.
55. Mr. EUSTATHIADES observed that if Mr. Ro-
senne's proposal concerning the property of the per-
manent mission was adopted, the title of article 24
would no longer quite fit the content. It would perhaps
be preferable to substitute the title: "Inviolability of the
premises and property of the permanent mission".
56. The CHAIRMAN pointed out that article 31 of
the Convention on Consular Relations was entitled
"Inviolability of the consular premises", though para-
graph 4 referred to "The consular premises, their
furnishings, the property of the consular post and its
means of transport". Similar titles were to be found in
other conventions and draft conventions, and it would
probably be better to keep the title of article 24 as it
stood; otherwise, there might be some danger of con-
fusion, which could lead to differing interpretations.

57. Mr. BARTOS observed that the expression "pro-
perty thereon" had certain practical advantages. It
showed clearly that everything situated on the premises
of the mission belonged to or was used by the mission,
and would make it impossible to claim that such pro-
perty belonged to other persons and must be withdrawn
from the permanent mission for that reason. It would
therefore be preferable to retain that wording.

58. Sir Humphrey WALDOCK said that he, per-
sonally, would have had no objection to the phrase
"their furnishings, and other property and means of
transport of the permanent mission", which would have
been a correct statement of the law. Most members of
the Commission agreed that identifiable property of the
permanent mission outside the premises was State pro-
perty and thus came within the general principle of
immunity. The small gap that existed in paragraph 3
could be regarded as similar to that in article 31, para-
graph 4, of the Vienna Convention on Consular Rela-
tions and covered in the same way by the general
principle of immunity.
59. The second sentence of the Drafting Committee's
text for paragraph 1 was acceptable and he was in
favour of its inclusion, particularly in the light of the
compromise reached in the Sixth Committee with the
adoption of the Argentine amendment to article 24 of
the draft on special missions.
60. Mr. EUSTATHIADES said that the text of para-
graph 3 as it stood gave the impression that all the pro-
perty on the premises of a permanent mission must be
protected, whether it belonged to the mission or not,
whereas the intention was probably to protect only pro-
perty belonging to the mission. The words "of the per-
manent mission" should in fact qualify both the property
and the means of transport. The phrase might read:
"the premises of the permanent mission, their fur-
nishings and the other property and means of transport
of the permanent mission".



216 Yearbook of the International Law Commission, 1969, Volume I

61. The CHAIRMAN observed that a question of
substance was involved. The best course would be to
model the text either on article 22 of the Convention on
Diplomatic Relations or on article 31 of the Conven-
tion on Consular Relations. It would be better not to
try to draft a new text which might be open to different
interpretations.

62. Mr. ROSENNE explained that he had not made
any formal proposal concerning paragraph 3, but only
a suggestion. The ensuing discussion had tended to
obscure the meaning of the article. If the premises of a
permanent mission were inviolable, how could they be
subjected to search, requisition, attachment or execu-
tion? Surely the Commission's intention must be to
confer inviolability on all property on the premises in
order to deny the host State any pretext for violating the
immunity of the premises on the ground that some non-
immune property was on those premises. The Com-
mission should perhaps leave the Drafting Committee's
text as it stood, but during the second reading it might
consider formulating an article dealing exclusively with
the premises, including the residence of the head of the
permanent mission, and a separate article on movable
property, the most obvious example of which was means
of transport. The French version of paragraph 3 had
been framed in such terms as to make it plain that the
provision could not possibly be confined to property on
the premises.

63. Mr. RUDA said he agreed with Mr. Rosenne. For
the time being the Drafting Committee's text should be
left as it stood: it clearly dealt with inviolability of the
premises as such. The problem of property and the use
of that word in the English text had given rise to some
confusion. The property of the mission, whether inside
or outside the premises, should be dealt with in another
article.

64. Mr. CASTRfiN said he did not think the text of
paragraph 3 ought to be amended. In his opinion, it dealt
not only with all property of the permanent mission, but
with all property situated on its premises. The premises
were inviolable and immune from requisition.

65. Mr. JIMENEZ DE ARF.CHAGA said that the
scope of article 31, paragraph 4, of the Vienna Con-
vention on Consular Relations was not as broad as that
of paragraph 3 of the Drafting Committee's text for
article 24, so that the analogy drawn between the two
provisions was not valid. It might prove undesirable
to grant excessively wide immunity to all property of
a permanent mission, and the scope of the corresponding
provision in the draft on special missions had delib-
erately been restricted. For that reason, he was opposed
to changing the Drafting Committee's text.

66. Mr. ROSENNE pointed out that there was a
discrepancy between the English and French versions
of paragraph 3, which would at least be reduced by
inserting a comma after the word "furnishings" in the
English text. It would then be clear that the words
"and other property" meant the same as the words "et
les autres biens".

67. Sir Humphrey WALDOCK said that although he

had not interpreted the English version in the same
way as Mr. Rosenne, the French version was undoubt-
edly clearer. Perhaps the difficulty was not as serious
as might appear and the meaning would be correctly
understood, since the object of the provision was plainly
to prevent an investigation of the contents of the per-
manent mission's premises by agents of the host State;
for unless that was prevented, the principle of inviol-
ability would be destroyed.

68. Mr. EUSTATHIADES said that in view of the
differences of opinion on paragraph 3, he would be in
favour of approving the text proposed by the Drafting
Committee. The matter warranted further study,
however. It might perhaps be possible to replace the
words "ainsi que les moyens de transport" by "et les
moyens de transport" in the French text. The gram-
matical construction was bound up with the substantive
issue.

69. Mr. TESLENKO (Deputy Secretary to the Com-
mission) explained that the expression "ainsi que les
moyens de transport" had been used in the French text
to show that the means of transport were protected
wherever they were situated, which was logical, since
cars were not usually kept on the mission's own premises.

70. Mr. TSURUOKA said he was in favour of
retaining the text proposed by the Drafting Committee.

71. The CHAIRMAN said he understood that the
members of the Commission were in general agreement
that the text prepared by the Drafting Committee should
not be amended. He suggested that the Commission
should vote separately, first on the first two sentences of
paragraph 1 and then on the third sentence. He did
not think it was necessary to vote on paragraphs 2 and 3.

The first and second sentences of paragraph 1 were
adopted unanimously.

The third sentence of paragraph 1 was adopted by
10 votes to 2, with 1 abstention.

Paragraph 1 was adopted unanimously.

Article 24, as a whole, as adopted unanimously.

The meeting rose at 5.30 p.m.

1032nd MEETING

Thursday, 31 July 1969, at 10.10 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Eustathiades, Mr. Jimenez de Are-
chaga, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Tsuruoka,
Mr. Ustor, Sir Humphrey Waldock, Mr. Yasseen.
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Relations between States and international
organizations

(A/CN.4/218 and Add.l)

[Item 1 of the agenda]
(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 25 (Exemption of the premises of the per-
manent mission from taxation)1

1. The CHAIRMAN invited Mr. Ustor to introduce
the text proposed by the Drafting Committee for article
25, since that text had been considered by the Com-
mittee in the absence of its Chairman.
2. Mr. USTOR said that the text proposed by the
Drafting Committee read as follows:

Article 25

Exemption of the premises of the permanent mission
from taxation

1. The sending State, the permanent representative or another
member of the permanent mission acting on behalf of the
mission shall be exempt from all national, regional or muni-
cipal dues and taxes in respect of the premises of the perma-
nent mission, whether owned or leased, other than such as
represent payment for specific services rendered.

2. The exemption from taxation referred to in this article
shall not apply to such dues and taxes payable under the law
of the host State by persons contracting with the sending
State, the permanent representative or another member of the
permanent mission acting on behalf of the mission.

3. It would be noted that the Drafting Committee had
inserted the words "or another member of the per-
manent mission acting on behalf of the mission" after
the words "the permanent representative". That inser-
tion was self-explanatory, since the owner of the pre-
mises might well be some other member of the per-
manent mission.
4. In the French version of paragraph 2, the Drafting
Committee had replaced the phrase "la personne qui
traite" by "la personne qui a contracte", which was
closer to the English text.
5. During the Commission's previous discussion of the
article, the question had been raised whether the text
of paragraph 2, which closely followed the corresponding
provision of the Vienna Convention on Diplomatic
Relations,2 should be allowed to stand or whether it
should be deleted. The Drafting Committee had con-
cluded that the best course would be to retain the text
of the paragraph and to mention the problem in the
commentary.
6. Lastly, as Mr. Jimenez de Arechaga had pointed
out at the previous meeting, article 1 (use of terms) did
not define the word "premises", so that it might be

advisable for the Commission to adopt a definition of
that word at some later stage.
7. Mr. ROSENNE suggested that the Commission
should adopt the definition of the word "premises" given
in article 1 (i) of the Vienna Convention on Diplomatic
Relations,3 namely, "the 'premises of the mission' are
the buildings or parts of buildings and the land ancillary
thereto, irrespective of ownership, used for the purposes
of the mission including the residence of the head of
the mission".

8. Mr. TSURUOKA said he thought it was gram-
matically incorrect, in French, to replace the word
"traite" in paragraph 2 by the words "a contracte".
9. Mr. REUTER agreed. It would be better to keep
the word "traite", which had the same substantive
meaning.
10. Mr. ROSENNE thought that the French text of
paragraph 2 should follow the French text of article 24
of the draft on special missions, which had already been
adopted by the Sixth Committee.4

11. The CHAIRMAN explained that the verb "trai-
ler" had been used in the corresponding provision of the
Vienna Convention on Diplomatic Relations, the verb
" contracted' in that of the Vienna Convention on Con-
sular Relations and the verb "tralter" in that of the
draft on special missions. He proposed that, in the text
now before it, the Commission should use the expres-
sion "la personne qui a traite avec VEtat d'envoi", which
was more correct in French.

It was so agreed.
12. The CHAIRMAN suggested that the Commission
should adopt article 25 with that amendment.

Article 25, as amended, was adopted.

ARTICLE 47 (Facilities for departure)5

13. The CHAIRMAN invited Mr. Ustor to introduce
the text proposed by the Drafting Committee for article
47, since that text had also been considered by the Com-
mittee in the absence of its Chairman.
14. Mr. USTOR said that the text proposed by the
Drafting Committee read as follows:

Article 47

Facilities for departure

The host State must, whenever requested, grant facilities in
order to enable persons enjoying privileges and immunities,
other than nationals of the host State, and members of the
families of such persons irrespective of their nationality, to
leave its territory. It must, in case of emergency, place at
their disposal the necessary means of transport for themselves
and their property.

15. The Drafting Committee proposed that the words
"even in case of armed conflict", in the first sentence of

1 For previous discussion, see 1016th meeting, paras. 42-58
and 1017th meeting.

2 United Nations, Treaty Series, vol. 500, p. 108, article 23,
para. 2.

3 Ibid., p. 98.
4 See Official Records of the General Assembly, Twenty-

third Session, Annexes, agenda item 85, document A/7375,
annex I.

5 For previous discussion, see 1026th and 1027th meetings.
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its previous draft,6 should be replaced by the words
"whenever requested". The Drafting Committee had
also thought it inappropriate to use the words "to leave
at the earliest possible moment", with reference to per-
manent missions to international organizations and
therefore proposed the substitution of the words "to
leave its territory". The words "in particular" in the
previous text of the second sentence had been deleted
and the words "in case of emergency" had been sub-
stituted for the words "in case of need".
16. During the Commission's discussion, it had been
suggested that a special provision on freedom of entry
for members of the permanent mission was perhaps
unnecessary in view of the provisions of article 22
(general facilities) and article 27 (freedom of movement).
The views of the Special Rapporteur had been obtained
on that point and he had expressed the opinion that
there was no need for a special provision on the matter,
which he believed was already covered by article 22.
17. Mr. ROSENNE said that he himself had originally
raised the question of the host State's obligation to
facilitate the entry of the permanent mission. He was
prepared to accept, on a provisional basis, the Special
Rapporteur's reply that the issue was already covered
by existing provisions of the draft, but he asked that the
point should be adequately explained in the commentary
on article 27.
18. Mr. KEARNEY proposed that, for purely stylistic
reasons, the word "must", in articles 47 and 48, should
be replaced by the word "shall".

// was so agreed.
19. Sir Humphrey WALDOCK said he doubted
whether the French words "en cas de circonstances
exceptionnelles" had the same meaning as the English
words "in case of emergency".
20. Mr. RUDA said he had similar doubts about the
Spanish version.
21. Mr. EUSTATHIADES suggested that the most
suitable wording for the French text would be "en cas
de necessite absolue".
22. Mr. USTOR said he did not share the Special Rap-
porteur's view that it was unnecessary to include an
article expressly confirming the host State's obligation
to facilitate the entry of members of the permanent
mission into its territory. On the contrary, it should be
explicitly laid down in the draft, either in a provision
to be inserted after article 22 or in a separate paragraph
of article 27, that the host State could not refuse to
grant visas to members of a permanent mission appointed
by the sending State. He was not in favour of coupling
such a provision with article 47, which was in the section
of the draft dealing with the end of the functions of the
permanent representative, as the problem also arose
during the exercise of those functions.

23. The CHAIRMAN suggested that the Secretariat
should be asked to prepare a text for inclusion in the
commentary, dealing with the host State's obligation to

permit members of permanent missions to enter its
territory to take up their posts. The Commission could
take a decision on that text when it came to consider the
commentary on article 47.

It was so agreed.
24. Mr. EUSTATHIADES said he reserved his posi-
tion on the expression "circonstances exceptionnelles".
Article 47 stated two rules: the first was a general rule
requiring the host State to grant facilities for certain
persons to leave its territory; the second was a special
rule requiring the host State to place at the disposal of
those persons the necessary means of transport for them-
selves and their property. The latter rule imposed, on a
State acting as host to an international organization with
a large membership, a burden that was justified only in
exceptionally serious cases. Hence the use of the
"necessite absolue" was not merely a question of form,
but also one of substance.

25. The CHAIRMAN suggested that the Commission
should provisionally adopt article 47, the final wording
of which would depend on that of the new article pre-
pared by the Drafting Committee at the suggestion of
Mr. Rosenne, to which Mr. Kearney had submitted an
amendment.7

Article 47 was adopted provisionally.

ARTICLE 44 (Respect for the laws and regulations of
the host State)8

26. The CHAIRMAN reminded the Commission that
it had ased Mr. Ago, Mr. Kearney and Mr. Jimenez de
Arechaga to draw up a generally acceptable text for
paragraph 3 of article 44.9 The text proposed was as
follows:

"3 . In case of grave and manifest violation of the
criminal law of the host State by a person enjoying
immunity from criminal jurisdiction, the sending State
shall, unless it waives this immunity, either recall the
person concerned or terminate his functions with
the mission, as appropriate. This provision shall not
apply in the case of any act that the person concerned
performed in carrying out the functions of the per-
manent mission within either the Organization or the
premises of a permanent mission."

27. Mr. REUTER asked whether the word "within"
in the second sentence of the English text had an exclu-
sively locative or both a locative and a functional
connotation.
28. Mr. KEARNEY said that the three members of
the Commission who had prepared the new text of the
paragraph had agreed to substitute the word "manifest"
for the word "flagrant" in the first sentence, because
that seemed to make it clear that the requirement in
question would not be applicable in cases involving a
substantial degree of doubt. The new second sentence
had been added with a view to reconciling certain diver-

6 See 1026th meeting, para. 2.

7 See 1035th meeting, paras. 9 and 13.
8 For previous discussion and text, see 1029th meeting,

paras. 16-49.
9 See 1030th meeting, paras. 50-52.
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gent aims. In particular, the drafters had tried to ensure
that a member of the permanent mission would be
guaranteed complete freedom of speech when he was
engaged in activities directly connected with the mis-
sion's functions, as opposed to activities which were
peripheral to those functions and which might result in
the commission of a crime of the type connected with
motor vehicle accidents.
29. The words "within either the Organization or the
premises of a permanent mission" had been used
because any expression such as "within the head-
quarters area of the organization or the premises of a
permanent mission" would have been too restrictive; at
a large international conference, for example, the organi-
zation might find it necessary to take accommodation
outside the headquarters area. The words "the premises
of a permanent mission" had been adopted to provide
for the possibility that an official act performed by a
member of one permanent mission might be carried out
in the premises of another permanent mission.
30. The CHAIRMAN, speaking as a member of the
Commission, said that the text was still unsatisfactory.
The second sentence in particular was not clear; it was
difficult to see what was meant by "carrying out the func-
tions of the permanent mission within... the premises of
a permanent mission" and by the phrase "I'exercice des
fonctions de la mission permanente a I'Organisation"
in the French text, where the words "aupres de VOrga-
nisation" should be substituted for "a I'Organisation".
He saw no objection to replacing the word "flagrant"
in the first sentence by "manifest", but apart from that
amendment, he was in favour of the text proposed by the
Drafting Committee.

31. Mr. AGO observed that the text was a com-
promise proposal, the drafting of which could certainly
be improved. The essential point was to reach agreement
on the substance. The proposed text met two require-
ments: first, to express the idea that the obligation to
recall, or terminate the functions of, a person guilty of
an offence did not apply to acts performed by that
person in the exercise of his functions, that was to
say, to written or oral statements made within the
organization or one of its organs or in the premises of
a permanent mission, or to acts performed in defence
of the permanent mission; secondly, to safeguard the
interests of the host State and its nationals, especially
in traffic accident cases. The compromise reached by the
authors of the text was based on the idea that the pro-
vision applied only to what might happen between the
headquarters of the organization and the premises of the
permanent mission, when the representative was
obviously not exercising his functions. In his opinion,
therefore, although the compromise text was awkwardly
worded, it could be accepted.
32. Mr. YASSEEN said he still found it difficult to
accept the second sentence, which, in his view, should
end with the words "in carrying out the functions of the
permanent mission", the remainder being deleted.

33. Mr. CASTREN said he preferred the Drafting
Committee's text, but, in a spirit of compromise, he
was willing to accept the proposed new text in the light

of the explanations given by Mr. Kearney and Mr. Ago.
It should, however, be remembered that, as Mr. Bartos
had pointed out, the text was not applicable to members
of the families of members of permanent missions.10

34. Mr. ROSENNE said he was not sure that the pro-
posed new text bore out the interpretations which had
been given to it. In particular, he had been impressed
by Mr. Reuter's question as to whether the word
"within", in the second sentence, had a locative or a
functional connotation. He himself believed that its
connotation must be considered to be functional in rela-
tion to the organization and locative in relation to the
premises of the permanent mission. He suggested that
the text of the second sentence might be made clearer
by deleting the word "either" after the words "per-
manent mission within" and inserting the word "in"
after the words "Organization or".

35. Mr. RUDA said that his first preference would be
for Mr. Yasseen's suggestion that the words "within
either the Organization or the premises of a permanent
mission" should be deleted. His second preference would
be for the Chairman's suggestion. If neither of those
suggestions were adopted, he would be obliged to
abstain from voting on the paragraph.
36. Mr. EUSTATHIADES commended the authors of
the proposed text on the spirit of compromise they had
shown. He was, however, still opposed to any explicit
statement of the kind contained in the second sentence,
the debate having revealed all the difficulties to which
that gave rise. Moreover, it might well be asked why
the immunity referred to in the first sentence of para-
graph 3 should not apply to acts performed in the
exercise of official functions outside the premises of the
organization or the premises of the permanent mission.
The compromise went too far. It would be advisable
to delete the last sentence altogether.
37. The main idea of article 44, as expressed in para-
graph 1, was that privileges and immunities were inviol-
able. The second idea, which was expressed in all the
previous conventions, was the obligation to respect the
laws and regulations of the host State, but so far, that
obligation had never been accompanied by sanctions. It
was the first time that the gap was to be filled by pro-
viding, in paragraph 3, that in case of grave and
manifest violation of the criminal law of the host State,
the sending State must either waive the immunity of
the person in question, recall him, or terminate his
functions. Once the value of such a provision was
accepted, its effectiveness should not be negated by
immediately adding a reservation which deprived it of
all its meaning. The second sentence of the compromise
text was a retrograde step. It would be contrary to the
spirit of paragraph 3 to provide exemption from punish-
ment for grave violations on the ground that they had
been committed in the exercise of functions and in a
particular place. In such a case, the only solution open to
the sending State would be to agree to waive immunity.
The choice of punishment was necessary for the protec-
tion of the host State's interests, for the proper working

See 1029th meeting, para. 38.
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of the international organization and for the efficient
performance of the mission's functions. The proposed
compromise was praiseworthy but unacceptable. The
Commission must choose between drafting article 44 on
the same lines as the corresponding provisions of the
other conventions and introducing the idea of sanction,
without attaching a reservation which would make it
difficult to apply.

38. Mr. REUTER said he was in favour of the com-
promise submitted to the Commission. In determining
the cases to which paragraph 3 did not apply, the authors
had been guided by two ideas. First, they had postulated
a functional connexion, but without denning it too
closely. Secondly, they had adopted the new idea that a
connexion between the act committed and the premises
had some bearing on the situation. It was useful to
introduce that second idea in a text designed to elicit
comments from governments.
39. Specific difficulties could not, of course, be over-
come with any certainty by that text, but the uncertainty
was not necessarily undesirable. He was prepared to
accept drafting amendments to the French text, which
was perhaps too precise as compared with the English;
he was also prepared to accept Mr. Rosenne's amend-
ments. But he did not think the Commission should
try to define the ideas underlying the text more precisely.
It was unlikely to succeed, and even if it did, the result
would not be satisfactory, since it was quite evident from
the relevant case-law that specific cases had been decided
in many different ways.
40. Sir Humphrey WALDOCK said that he accepted
the compromise text, which would provide a workable
rule if applied in good faith and which attempted to
deal with the real problems involved. It was an improve-
ment on the Drafting Committee's text, which in effect
imposed no obligation on the sending State to recall
a person who had committed a serious offence, so long
as it could be said that the act had occurred in the
course of the performance of official functions. That
text would leave unsolved the pressing problem of
serious motoring offences and was therefore unaccept-
able.
41. The compromise text should be read in very close
conjunction with the text of article 44, paragraph I,11

the opening words of which, "Without prejudice to their
privileges and immunities", provided an element of pro-
tection for the sending State. If the act in question had
clearly been performed in the course of official functions,
it would be very difficult for the host State to assert in
good faith that it was not covered by those words. That
remark was particularly true of freedom of speech in the
organization. Notwithstanding any provisions in the laws
of the host State attributing a criminal character to state-
ments against its public authorities, that State could not
legitimately claim that an official statement made in the
organization constituted a violation of the rule requiring
respect for its laws.
42. The second sentence of the compromise text
admittedly might fail to cover some kinds of acts which

11 See 1024th meeting, para. 2.

were not committed either "within the Organization"
or in "the premises of the permanent mission", but it
went far towards solving the main practical problems.
43. If the compromise text were not accepted, he would
prefer a text containing no reference at all to the per-
formance of functions. It must be remembered that the
host State was in a weaker position than the sending
State, because of the absence of any right to terminate
the residence of the persons concerned under a persona
non grata rule. The sending State, for its part, could
always approach the executive head of the organization
and request the discussion of any unreasonable demand
by the host State for the recall of a member of a perma-
nent mission.
44. If neither of those solutions was adopted, he would
prefer to have no provision at all on the subject rather
than fall back on the Drafting Committee's text.

45. Mr. JIMENEZ DE ARfiCHAGA said he fully
agreed with the previous speaker. It was necessary to
bear in mind not only the existing practice in the matter,
but also the international instruments in force. Those
instruments made provision for a practically unlimited
right of expulsion. It was now proposed, in the Com-
mission's draft, to abolish that right of expulsion; some
compensation had therefore to be given to the host
State.
46. The concern which had been expressed regarding
freedom of opinion in international organizations was
unfounded. That freedom was protected by much
stronger provisions than any that could be included in
the present draft.
47. The text under discussion did not cover grave
crimes committed by members of permanent missions
while in transit between the permanent mission and the
organization. Experience showed that driving offences
accounted for much of the current adverse reaction to
diplomatic privilege. In practice, however, a diplomatic
agent who committed a grave offence of that kind was
transferred elsewhere, which was the most satisfactory
solution for all concerned.
48. Lastly, he opposed the suggestion that the con-
cluding words "within either the Organization or the
premises of the permanent mission" should be deleted,
because that would destroy the whole basis of the com-
promise proposal and would represent an unnecessary
sacrifice of the rights of the host State.

49. Mr. TSURUOKA said he approved of the com-
promise text in principle. In diplomatic practice, the
problems dealt with in article 44, paragraph 3, were
solved by common sense, which was the conclusion
reached by the authors of the compromise text. It would
make little difference in practice whether paragraph 3
was included in the draft or not. Consequently, he was
not opposed to adopting it as it stood.
50. The objections raised by Mr. Eustathiades were
valid in theory, but the grave apprehensions of those
who feared that the first sentence of paragraph 3 might
lead to abuses should also be taken into account. The
authors of the compromise text had succeeded in
finding a happy mean between conflicting considera-
tions.
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51. Mr. YASSEEN said he was opposed to taking
account of the place where a violation had been com-
mitted. Could the theory of exterritoriality really be
invoked to justify such a solution? In his opinion only
the functional link should be considered. He therefore
asked that the words "within either the Organization
or the premises of a permanent mission" should be
deleted.

52. Mr. RAMANGASOAVINA said he could accept
the new text submitted to the Commission, subject to
Mr. Rosenne's amendments. It was an improvement on
the text proposed by the Drafting Committee. It was
a compromise, and consequently, even though he still
thought that the scope of the first sentence was greatly
reduced by requiring the violation to be both grave and
manifest, he supported the new text, which the Com-
mission would find it hard to better.

53. Mr. USTOR pointed out that the obligation to
respect the laws and regulations of the host State, which
was the subject matter of article 44 (as indicated by
its original title), had two meanings. It meant, first,
an obligation on the part of persons enjoying privileges
and immunities to observe those laws and regulations,
and secondly, an obligation on the part of the sending
State to ensure that its officials did in fact observe them.
If that rule were broken, there was not only a breach
by the offending individual of the laws and regulations
of the host State, but also a violation by the sending
State of a rule of international law.
54. In so far as a violation of international law was
committed, the case would be one of State responsibility
and the paragraph now under discussion attempted, in
effect, to lay down sanctions for such a violation. In
fact, the remedies mentioned in the paragraph—waiver
of immunity, recall and termination of functions—by
no means covered the whole range of possible sanctions.
In particular, the injured State could claim damages in
accordance with the principles of State responsibility.
55. Since the proposed paragraph 3 would not cover
the whole ground, he was inclined to agree that it was
preferable to drop it altogether. Its omission would
leave the matter to be governed by the general rules of
State responsibility. By virtue of those rules, the sending
State would have either to waive immunity or to recall
or dismiss the offending person.
56. The proposed paragraph 3 had the further disad-
vantage of restricting the freedom of the host State. A
host State was entitled to demand the recall of a person
whose presence was rendered undesirable by some act
which did not constitute a criminal offence, but which
could impair good relations between the States con-
cerned.
57. For those reasons, he suggested that paragraph 3
should not be adopted, and that the matter should only
be mentioned in the commentary.
58. Mr. REUTER explained that he had never
intended to construe the new text as a revival of the
principle of exterritoriality. The premises of the orga-
nization and of the permanent mission were centres of
an active functional life and it was not unreasonable to
take that fact into account.

59. The CHAIRMAN, speaking as a member of the
Commission, said that in principle he was opposed to
the addition of paragraph 3 to article 44. But the text
proposed by the Drafting Committee, with the substitu-
tion of the word "manifest" for "flagrant", could be
accepted. He was even prepared to support the compro-
mise text before the Commission, provided that the
words "within either the Organization or the premises
of a permanent mission" were deleted. If necessary,
the last part of the second sentence might be worded:
"in carrying out the functions of the permanent mission
to the Organization".

60. Mr. BARTOS observed that any attempt at com-
promise involved some concessions on substance. The
second sentence of the new text was a striking example.
The wishes expressed by several members of the Com-
mission that the application of paragraph 3 should be
restricted to ordinary crimes had not been taken into
account. He would like to emphasize that omission.
61. It was essential to keep the functional link as the
ground for the non-application of paragraph 3, irres-
pective of the place where the unlawful act had been
committed. The premises of the organization and of the
permanent mission were protected by the principle of
inviolability, which should not be confused with func-
tional immunity. He was therefore in favour of deleting
the reference to the place where the act was committed.
62. Lastly, it should not be forgotten that, in addi-
tion to the measures specified in paragraph 3, there was
a diplomatic procedure, which was not even that embo-
died in article 49, concerning consultations. In cases
such as those to which paragraph 3 might apply, it was
customary for the host State discreetly to request the
recall of the person concerned through the usual diplo-
matic channel. The recall was not based on any right
of the host State, but on the diplomatic usage respected
by States which wished to maintain good relations. In
his view, the provision in the proposed paragraph 3
was without prejudice to that diplomatic practice.

63. Mr. KEARNEY said he could not accept the
changes of wording suggested by Mr. Rosenne, because
they involved more than drafting; they affected the
substance in a way that would undo the difficult com-
promise solution reached.

64. Mr. ROSENNE said that his only purpose had
been to clarify the text. It had not been his intention
to disturb the compromise and he therefore withdrew
his suggestion,

65. Mr. CASTRliN formally proposed the substitution
of the word "a member of the permanent mission" for
"a person enjoying immunity from criminal jurisdic-
tion" in the first sentence of paragraph 3, so that the
expression would not cover members of the family.

66. Mr. USTOR supported Mr. Castren's proposal,
which was a logical one. Since the first sentence referred
to the "recall" of the person concerned, it was appro-
priate to replace the broad reference to "a person
enjoying immunity from criminal jurisdiction" by the
narrower wording suggested by Mr. Castren, which
related only to persons who could be recalled.
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67. Mr. KEARNEY asked Mr. Castren how the pro-
vision, as amended by him, would apply to the son of
a permanent representative who committed a grave
offence.

68. Mr. CASTREN observed that there was no need
to deal with members of the family in article 44. The
sending State could always waive immunity in respect
of them, since provision had been made for such action
earlier in the draft.

69. Mr. BARTOS remarked that the question of viol-
ations committed by members of the family was not an
academic hypothesis; it had arisen on several occasions
in New York. Mr. Castren's proposal was, however, a
sound one. The simplest course in a situation of that
kind was either to waive immunity or to require the
person concerned to leave the country within a reason-
able time.
70. Mr. ROSENNE stressed the need to bear in mind
that the whole concept of persona non grata was inappli-
cable to permanent missions. It was because no such
remedy was available to the host State in the circum-
stances under consideration that paragraph 3, as pro-
posed by the Drafting Committee, was entirely appro-
priate.
71. Lastly, with reference to Mr. Ustor's earlier
remarks, he reminded the Commission of its decision
to replace the original title of article 44, "Obligation
to respect the laws and regulations of the host State",
by "Respect for the laws and regulations of the host
State".12

72. Mr. JIMENEZ DE ARECHAGA said he was
against the change proposed by Mr. Castren. Para-
graph 3 should be read in conjunction with article 44,
paragraph 1. The provisions of that paragraph were
very broad and covered "all persons enjoying such pri-
vileges and immunities", that was to say, not only the
permanent representative and members of the diplo-
matic staff of the mission, but also members of the
administrative and technical staff, who enjoyed immu-
nity from criminal jurisdiction, and the families of
members of the mission. It would defeat the whole
purpose of article 44 to restrict the provisions of para-
graph 3 in the manner proposed. In practice, most of
the problems arose from offences committed not by
members of permanent missions, but by the younger
members of their families.

73. Mr. USTOR said that he had supported Mr. Cas-
tren's proposal in the interests of logic; but logic could
also be satisfied by making the alteration elsewhere.
Bearing in mind the point raised by the previous speaker,
the words "recall the person concerned" could be amen-
ded so as to refer not only to an official who could be
recalled, but also to any "person enjoying immunity
from criminal jurisdiction".

74. Mr. CASTREN said he thought the members of
the Commission might support a simpler solution. The
words "a person enjoying immunity from criminal
jurisdiction" could be retained, but the words "unless

it" might be deleted. The latter part of the first sen-
tence would then read: "the sending State shall waive
this immunity, recall the person concerned or terminate
his functions with the permanent mission, as appro-
priate". There would thus be three possible solutions;
the first would be the only one that could be applied
to members of families, but all three could, of course,
be applied to members of the permanent mission.

The meeting rose at 1.25 p.m.

1033rd MEETING

Thursday, 31 July 1969, at 3.40 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castren, Mr. Ji-
menez de Arechaga, Mr. Kearney, Mr. Ramangasoa-
vina, Mr. Reuter, Mr. Rosenne, Mr. Ruda, Mr. Tsu-
ruoka, Mr. Ustor, Sir Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 44 (Respect for the laws and regulations of
the host State) (continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of the compromise text for article 44,
paragraph 3, submitted at the previous meeting* by
Mr. Ago. Mr. Jimenez de Arechaga and Mr. Kearney.
2. Speaking as a member of the Commission, he said
he could not accept the proposal made by Mr. Cas-
tren at the end of the previous meeting that the last
part of the first sentence be amended to read "the
sending State shall waive this immunity, recall the per-
son concerned or terminate his functions with the
mission, as appropriate". There were in fact only two
alternatives: the sending State could waive the immunity
of a person who had committed a grave violation, or
it could recall the person concerned or terminate his
functions, depending on his nationality and type of
function. He therefore preferred the compromise text
or the originally submitted by the Drafting Committee.2

In his view, Mr. Castren's first proposal that the words
"a member of the permanent mission" should be substi-

12 See 1024th meeting, paras. 69 and 85-87.

1 See para. 27.
2 See 1029th meeting, para. 16.



1033rd meeting —31 July 1969 223

tuted for "a person enjoying immunity from criminal
jurisdiction" was more acceptable.
3. Mr. YASSEEN said he supported Mr. Castren's
second proposal. The sending State could not recall
members of the family. It might perhaps recall the prin-
cipal agent because of the misconduct of a member of
his family, but in that case liability for an act committed
by another person would have to be established, and
that was certainly not made clear in the existing text.
It should be specified that paragraph 3 referred only to
a principal agent.

4. Mr. CASTREN said he did not share the Chair-
man's views regarding the phrase "unless it waives
this immunity". The sending State had only one choice
where members of the family were concerned, namely,
to waive their immunity. Hence the words "unless it"
had no place in the sentence. Where members of the
permanent mission were concerned, the sending State
had a choice between recalling them and terminating
their functions.
5. Mr. KEARNEY said that if, for example, the
child of a diplomat committed a grave violation of the
criminal law of the host State, it would be excessive
to require that the diplomat himself be recalled. In
order to cover all persons enjoying immunity from
criminal jurisdiction, he suggested that the word
"recall" in the English text be replaced by the word
"remove".

6. Mr. AGO proposed that the word "recall" be
replaced by some such expression as "secure their
leturn to their country", which would apply to persons
other than the members of the mission.
7. He was against Mr. Castren's second amendment,
which would oblige the sending State to waive immu-
nity from criminal jurisdiction in certain cases. That
consequence seemed to him to be quite unacceptable in
the case of a right which the sending State should be
free to waive or not.

8. Mr. CASTREN said he was prepared to accept the
substitution of the word "remove for the word "recall"
in the English text, as proposed by Mr. Kearney.
9. Mr. YASSEEN observed that the paragraph under
consideration was based on article 9 of the Vienna Con-
vention on Diplomatic Relations,3 which did not cover
members of the family. The Commission should take
care not to go further than that Convention and should
avoid solutions that would endanger the unity of the
family. The fact that owing to diplomatic immunity
there would be no judicial decision made it advisable
to exercise the greatest caution.

10. Mr. TSURUOKA said he appreciated Mr. Yas-
seen's views, but in very grave cases the family would
be disunited in any event, if not by the repatriation of
the person concerned, then by his imprisonment. He
could therefore accept the fact that the provision might
possibly entail disruption of the family.

11. Mr. JIMENEZ DE ARECHAGA said he suppor-

3 United Nations, Treaty Series, vol. 500, p. 102.

ted Mr. Kearney's proposal. Article 9 of the Vienna
Convention should not be taken as the basis for the
text under consideration, since it referred only to diplo-
matic personnel. The paragraph should not exclude
persons who might be regarded as more likely to commit
a grave violation of the criminal law of the host State
than the diplomat himself, such as his children.

12. Mr. AGO said that in the event of a grave viol-
ation it was the normal practice for a member of the
family, who only enjoyed immunity from criminal
jurisdiction indirectly, to be obliged to leave.

13. Mr. USTOR supported the views expressed by
Mr. Castren and Mr. Yasseen. The members of the
family involved might well be adults and the sending
State might not be in a position to enforce their repa-
triation. Since the Commission could not hope to cover
all possible cases, the text of article 9 of the Vienna
Convention on Diplomatic Relations should be taken
as the model, leaving extreme cases to be settled by
negotiation as and when they arose.

14. Sir Humphrey WALDOCK pointed out that in the
Vienna Convention on Diplomatic Relations, article 9,
dealing with the question of persona non grata, was
widely separated from article 41, which laid down the
obligation to respect the local laws. There was there-
fore no awkward juxtaposition of the two provisions,
as in the article now before the Commission. It would
seem a little strange to state, in one paragraph of the
article, that all persons enjoying immunity had an obli-
gation to respect the laws and regulations of the host
State and then, in a later paragraph of the same article,
relating to grave and manifest violations of the cri-
minal law, to provide that the obligation to secure the
withdrawal of the person concerned was confined to
diplomatic personnel. He therefore preferred the solu-
tion suggested by Mr. Kearney, which would not pre-
sent any difficulties in practice, since the sending State
could always secure either the withdrawal of the person
concerned or the cessation of his protection by immunity.
15. After a discussion of the correct rendering in
French of the English word "remove", Mr. AGO
suggested that, in order to meet the difficulty, the end
of the first sentence of paragraph 3 should be amended
to read: "shall recall the person concerned, terminate
his functions with the mission or secure his departure,
as appropriate".
16. The CHAIRMAN said that, if there were no
objections, he would assume that the Commission
approved the following wording for the first sentence
of article 44, paragraph 3: "In case of grave and mani-
fest violation of the criminal law of the host State by
a person enjoying immunity from criminal jurisdiction,
the sending State shall, unless it waives this immunity,
recall the person concerned, terminate his functions
with the mission or secure his departure, as appro-
priate".

It was so agreed.

17. The CHAIRMAN, referring to the second sen-
tence of article 44, paragraph 3, invited the Com-
mission to vote on the proposal made by Mr. Yasseen
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at the previous meeting that the words "within either
the Organization or the premises of a permanent mis-
sion" be deleted.

The proposal was rejected by 9 votes to 5.

18. The CHAIRMAN said it had been proposed that
the words "au sein de VOrganisation" should be substi-
tuted for "a I'Organisation" in the French version of
the second sentence. There being no objection to that
proposal, he put the second sentence to the vote, with
the French version thus amended.

With that amendment to the French text, the second
sentence of article 44, paragraph 3 was adopted by
9 votes to 5.

19. The CHAIRMAN put article 44, paragraph 3, to
the vote as a whole.

Article 44, paragraph 3, as a whole, was adopted by
9 votes to 4.

20. The CHAIRMAN said it had been proposed that
the order of paragraphs 2 and 3 of article 44 be
reversed. He suggested that, in the absence of any objec-
tion, that proposal should be adopted.

It was so agreed.

21. The CHAIRMAN pointed out that the title of
article 44 adopted by the Commission4 was "Respect
for the laws and regulations of the host State". Para-
graph 1 and the former paragraph 2 of article 44 had
already been approved.5 He then put the article, as a
whole, to the vote, as amended.

Article 44, as a whole, as amended, was adopted by
9 votes to 1, with 4 abstentions.

22. The CHAIRMAN, speaking as a member of the
Commission, explained that he had voted against ar-
ticle 44 as a whole because paragraph 2 (formerly para-
graph 3) was quite unacceptable to him.

The meeting rose at 4.55 p.m.

4 See 1024th meeting, paras. 69 and 85-87.
5 Ibid., paras. 88 and 90.

1034th MEETING

Friday, 1 August 1969, at. 9.40 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Eustathiades, Mr. Jimenez de Are-
chaga, Mr. Kearney, Mr. Ramangasoavina, Mr. Reuter,
Mr. Rosenne, Mr. Ruda, Mr. Tammes, Mr. Tsuruoka,
Mr Ustor, Sir Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

Section IV: End of functions

ARTICLE 46 (End of the functions of the permanent
representative or of a member of the diplomatic staff)1

1. The CHAIRMAN, in the temporary absence of
the Chairman of the Drafting Committee, invited
Mr. Ustor to introduce the re-draft of article 46.
2. Mr. USTOR said that the Drafting Committee had
reconsidered article 46 in the light of the Commission's
discussion and proposed the following text:

Article 46

End of the functions of the permanent representative
or of a member of the diplomatic staff

The functions of the permanent representative or of a
member of the diplomatic staff of the permanent mission come
to an end, inter alia:

(a) on notification to this effect by the sending State to the
Organization;

(b) if the sending State withdraws its permanent mission to
the Organization.

3. The new text differed from the previous text in that
it no longer referred to members of the permanent mis-
sion in general. The scope of its provisions had been
confined to the permanent representative and to mem-
bers of the diplomatic staff of the permanent mission.
4. In addition, the reference in sub-paragraph (a) to
notification to the host State had been dropped. The
paragraph now required notification of termination of
functions to be made only to the organization. The
provisions of article 17 would, of course, be applicable,
but it was the notification to the Organization which
brought to an end the functions of the individual concer-
ned.
5. Sub-paragraph (b) had been completely reworded. It
no longer mentioned the termination or suspension of
membership in the organization and dealt only with the
withdrawal of the permanent mission.
6. It should be emphasized that the cases mentioned
in sub-paragraphs (a) and (b) were still only examples
and did not constitute an exhaustive list of cases of
termination.
7. In consequence of those changes in the text, the
Drafting Committee now proposed the title "End of
functions" for section IV and the title "End of the
functions of the permanent representative or of a member
of the diplomatic staff" for article 46 itself.

1 For previous discussion and text, see 1025th meeting,
paras. 5-84;
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8. The CHAIRMAN, speaking as a member of the
Commission, proposed that sub-paragraph (b) of the
article be redrafted to read: "(b) if the permanent mis-
sion is temporarily or definitely recalled". That would be
in line with the Drafting Committee's new text for
article 48, paragraph I.2 It would also be better to use
the word "recall" rather than "withdraw", in accord-
ance with the accepted terminology.

9. Mr. CASTREN said he was prepared to accept
the Drafting Committee's text with the Chairman's
amendment.
10. Sir Humphrey WALDOCK said he was prepared
to accept the changes of wording proposed by the
Chairman, but would suggest that the word "definitely"
should be replaced by "finally" in the English text of
sub-paragraph (b).
11. Mr. ROSENNE said he would have to abstain
from voting on article 46. It was illogical to include
a provision on the effects of a notification of termination
of functions in a draft which made no corresponding
provision for an obligation to notify the commence-
ment of those functions. The duty to notify the
appointment had been specified elsewhere in the draft,
but no obligation had been laid down to notify the
commencement of the functions, either to the organiza-
tion or to the host State.
12. Mr. RUDA said that he could accept article 46
with the changes proposed by the Chairman. On a
point of drafting, he said he thought the words "to this
effect" in sub-paragraph (a) were unnecessary, since
they added nothing to the meaning.
13. Mr. USTOR said he was prepared to accept the
Chairman's amendment and the change suggested by
Sir Humphrey Waldock.
14. In reply to the point raised by Mr. Rosenne, he
explained that a provision similar to that in article 46
was contained in article 43 of the 1961 Vienna Conven-
tion on Diplomatic Relations,3 which also included an
article on notification of appointment.
15. Mr. ROSENNE pointed out that there was a consi-
derable difference between the present article 46 and
article 43 of the 1961 Vienna Convention. The latter
article referred, not to the "functions" of the individual
concerned, but to the "function of a diplomatic agent"
which, as he understood it, meant the appointment. If the
intention was to take the 1961 Vienna Convention as
a model, he would be prepared to accept that wording,
but in that case the reference should be to the "func-
tion", not to the "functions".
16. Mr. TESLENKO (Deputy Secretary to the Com-
mission) explained that the French text of article 43 of
the 1961 Vienna Convention used the plural, "fonc-
tions", and the Drafting Committee had thought that the
discrepancy between the two versions should be resol-
ved in favour of the plural.
17. Mr. ROSENNE said that the Drafting Committee

2 See para. 49 below.
3 United Nations, Treaty Series, vol. 500, p. 122.

could not work on the assumption that the authentic
English text of the 1961 Vienna Convention contained
a mistake. He maintained his view on the meaning of
that text.

18. Mr. CASTREN supported Mr. Ruda's proposal
that the words "to this effect" be deleted.
19. Mr. TSURUOKA said he was not sure that the
functions of a permanent representative did come to an
end when a country recalled its mission temporarily. If
so, did they come to an end permanently or tempora-
rily?
20. Sir Humphrey WALDOCK said that Chairman's
amendment introduced a useful distinction between the
final and the temporary withdrawal of a permanent mis-
sion. Article 46 specified that the functions of the
individual concerned came to an end on the withdrawal
of the mission and that statement was true even where
the withdrawal was temporary. The functions of the
individual concerned could, of course, be revived when
the mission was re-opened, but the fact remained that
his privileges and immunities would end upon the tem-
porary withdrawal of the mission.
21. The CHAIRMAN, speaking as a member of the
Commision, said that he had been in favour of simply
deleting sub-paragraph (b). If the sending State recalled
its permanent mission, whether temporarily or finally,
the functions of all members of the permanent mission,
came to an end. When there was no permanent mission,
there was no permanent representative. The important
provision in the text of article 46 was sub-paragraph (a),
which dealt with the case in which the sending State
no longer wished to be represented by the person who
had performed the functions of permanent representa-
tive and who might seek to retain those functions against
the sending State's wishes. That was certainly the idea
underlying article 43 of the Vienna Convention on
Diplomatic Relations.
22. Mr. AGO said he was in favour of retaining sub-
paragraph (b), since it was possible that, when a per-
manent mission was recalled, the permanent represen-
tative might assert that the recall was not in order. It
would be clearer to specify that if the permanent mission
was recalled, the functions of the permanent repre-
sentative came to an end automatically.
23. Only the question of temporary recall raised a
problem. Where that had taken place and the perma-
nent mission had then resumed its functions, was it
considered that the permanent representative had to
be re-accredited or did he resume his post automatically?
24. The CHAIRMAN, speaking as a member of the
Commission, observed that if reference was made to the
recall of a permanent mission without including the
words "temporarily or finally", the text would not be in
line with the text proposed by the Drafting Committee
for article 48. In any event, if notification of the per-
manent representative's recall had been given, notifica-
tion must certainly be given of his subsequent re-accre-
ditation.
25. Sir Humphrey WALDOCK stressed that the pro-
visions of article 46 were closely connected with the.
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question of privileges and immunities. Paragraph 2 of
article 414 specified that privileges and immunities nor-
mally ceased at the moment when a person left the coun-
try on termination of his functions, or on the expiry of a
"reasonable period" in which to do so. In view of that
provision, it would not be wise to introduce a refer-
ence to the suspension of the permanent mission into
article 46, since it would not be clear what the conse-
quences of such a suspension would be from the stand-
point of privileges and immunities.
26. He suggested that the text be adopted with the
changes proposed by the Chairman. The article would
thus make it clear that on withdrawal of the permanent
mission, notification of the termination of the func-
tions of the individuals concerned must be made to the
organization. In the absence of such a clear-cut provi-
sion, there was some danger that an individual might
stay on after the termination of his functions and conti-
nue to claim privileges and immunities.

27. Mr. BARTOS said that diplomatic practice was
not consistent. When diplomatic relations were resumed,
an ambassador sometimes simply resumed his func-
tions and sometimes was re-accredited. In any case,
where permanent missions to international organiza-
tions were concerned, he supported the view that the
recall of a permanent mission put an end to the func-
tions of the permanent representative and the members
of the diplomatic staff of the mission, since the appoint-
ment of the permanent representative was not subject to
agrement, as in ordinary diplomacy: the sending State
merely transmitted a notification and the international
organization took note of it. It must also be borne in
mind that the period of temporary recall might vary,
and when a certain time had elapsed, the persons
concerned had often been appointed to other posts.

28. Mr. ROSENNE said it was undesirable for the
Commission to seek a hasty solution to the delicate pro-
blem of re-accreditation of a permanent representative
on the re-opening of a permanent mission which had
been temporarily closed.
29. In article 1 (Use of terms), as adopted at the pre-
vious session,5 the Commission had included a sub-para-
graph (e), in which the permanent representative was
described as "the person charged by the sending State
with the duty of acting as the head of a permanent mis-
sion". That established a link between the existence of
a permanent mission and the description of an individual
as a permanent representative. In the light of that pro-
vision, it was logical to say in article 46 that if the per-
manent mission was withdrawn, the functions of the
permanent representative and of the members of the
diplomatic staff of the mission came to an end.
30. The problem raised by the Chairman's amendment
was whether the description in article 1 (e) should be
carried to its logical conclusion in the case of a tempo-
rary withdrawal of the permanent mission. He himself
believed that it would be better for the Commission to

4 See 1023rd meeting, para. 54.
5 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

avoid taking a decision on that difficult question. He
also wished to place on record his request that, when the
Commission came to re-examine article 1 (e) on second
reading, it should carefully consider whether it wished
to maintain such a close link between the description of
a "permanent representative" and the existence of a per-
manent mission.
31. It had clearly been the Chairman's intention to
propose wording for sub-paragraph (b) of article 46
which would be consistent with his amendment to para-
graph 1 of article 48.6 In fact, the subject-matter of the
two articles was entirely different. Article 48 dealt with
the question of the protection of premises and archives,
for which temporary withdrawal had very different impli-
cations. The fact that it was useful to introduce the
concept of temporary recall into article 48 did not neces-
sarily mean that that concept should also be introduced
into article 46, which dealt with the functions of the
permanent representative. He therefore suggested that
the best course would be not to refer to temporary
withdrawal in sub-paragraph (b), or perhaps even to drop
that sub-paragraph altogether.
32. Mr. USTOR said that the question of re-accre-
ditation would arise if a State were to declare that, as
long as certain circumstances prevailed, it would not
continue to participate in an organization's work and
would withdraw its permanent mission until such time
as those circumstances changed. In the case of such a
conditional withdrawal, the problem of re-accreditation
would arise when the conditions specified by the State
concerned were fulfilled.

33. Mr. REUTER said that, to his great regret, he
would have to abstain from voting on the article, as
it was not clear to him in what circumstances the text, as
it stood, would be applicable.
34. Mr. EUSTATHIADES said that the main purpose
of the article was to stress the role of notification. No-
tification fixed the moment at which the functions came
to an end.
35. At the present stage in the discussion, he would
not be against retaining the Chairman's wording for
sub-paragraph (b), but since, in the event of temporary
recall, the functions of the permanent representative
might not come to an end, the words "may come to an
end" might be substituted for "come to an end" in the
introductory sentence of the article. The best course
might perhaps be simply to delete sub-paragraph (b)
and the expression "inter alia" in the introductory sen-
tence. That solution would have the advantage of stres-
sing that it was by notification that the functions came
to an end. Besides, article 43 of the Vienna Convention
on Diplomatic Relations referred only to notification.

36. Mr. YASSEEN considered that the end of the
functions might be the factor which brought about the
cessation of the status enjoyed by the permanent repre-
sentative or member of the diplomatic staff concerned.
Sub-paragraph (a) was therefore necessary, since it was
as a result of notification to the organization that the
functions came to an end. Sub-paragraph (b) also served

6 See para. 56 below.
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a purpose, because the temporary recall of the perma-
nent mission as a whole temporarily ended the functions
of the permanent representative and of the members
of the mission's diplomatic staff.

37. Mr. BARTOS said that the question was whether
the permanent representative and the members of the
diplomatic staff constituted the permanent mission solely
by their presence in the international organization or
whether there could be a permanent representative
without a mission. If, as seemed reasonable, the latter
view was adopted, the end of the functions of a perma-
nent representative should not be linked with the recall
of the permanent mission. There were even cases in
which States did not open a permanent mission in the
strict sense, and the permanent representative only
visited the organization's headquarters from time to time.
In ordinary diplomacy an ambassador was not conceiv-
able without an embassy, or a consul without a consular
post. On the other hand, there could be a permanent
representative without a permanent mission. One case
was that of a government agent attached to the Inter-
national Court of Justice. The agent must have a resi-
dence within a given distance of the Court, but it need
only be an address, which might be that of a notary. The
permanent mission, as an objective entity, must not be
confused with the permanent representative.

38. The CHAIRMAN, speaking as a member of the
Commission, pointed out that article 15 (Composition of
the permanent mission) provided that, in addition to the
permanent representative, a permanent mission might
include members of the diplomatic and other staff.7 It
followed that a permanent mission could exist with only
a permanent representative.

39. Mr. BARTOS thought that reference should be
made to article 6 (Establishment of permanent mis-
sions),8 not to article 15. That article provided that
member States might establish permanent missions to the
organization, which meant that, though they must have
permanent representatives, they need not necessarily
have permanent missions.
40. Sir Humphrey WALDOCK said that the Commis-
sion was becoming involved in unnecessary difficulties.
The object of article 46 was very limited, namely, to
fix the time at which the functions ended for the purpose
of determining the "reasonable period" within which
privileges and immunities would cease if the individual
concerned did not leave the country. The obvious way
of fixing that time was notification.

41. Bearing in mind that limited purpose, sub-para-
graph (b) of the article served to indicate that the func-
tions of the persons concerned terminated when the
sending State decided that it no longer wished to have a
permanent mission and notified the organization accord-
ingly. The personnel of the mission would then automa-
tically lose their privileges and immunities after the
lapse of a reasonable period.

7 See Yearbook of the International Law Commission, 1968,
vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

s Ibid.

42. In practice, the case of withdrawal of the perma-
nent mission would be largely covered by the provisions
of sub-paragraph (a) because such a withdrawal would
also involve the recall of the permanent representative
and the notification of that recall. He believed, however,
that it would be useful to retain sub-paragraph (b), with
the change proposed by the Chairman, which would
serve to cover temporary as well as final withdrawal.
43. Mr. YASSEEN said he would like to know whether
Mr. Eustathiades considered that, when the sending
State notified the recall of its permanent mission, but
not the recall of the officials composing it, that meant
that those diplomats continued to exercise their functions.
In his own view, recall related to representation, not to
the physical aspect of the permanent mission. It did
not mean simply closing down the premises.
44. Mr. EUSTATHIADES thought the general opi-
nion was that the functions of the permanent represen-
tative and the members of the diplomatic staff came
to an end. In any case, he was not definitely opposed
to sub-paragraph (b). His only concern was that the
members of the Commission should reach agreement.
45. Mr. TSURUOKA said he was in favour of the
Drafting Committee's wording for article 46.
46. Mr. RUDA said he accepted the Chairman's
amendment, which would make sub-paragraph (b) cover
both final and temporary withdrawal. That amendment
was useful because it clearly showed that, in the event
of temporary withdrawal, re-accreditation would be
necessary if the same permanent representative return-
ed to resume his post. The Drafting Committee's text
did not make that clear.
47. The CHAIRMAN invited the Commission to vote
on his amendment to sub-paragraph (b) of article 46.

The amendment was adopted by 11 votes to none,
with 3 abstentions.

Article 46 as a whole, as amended, was adopted
by 11 votes to none, with 3 abstentions.

ARTICLE 48 (Protection of premises and archives)9

48. The CHAIRMAN, in the temporary absence of
the Chairman of the Drafting Committee, invited
Mr. Ustor to introduce the redraft of article 48.
49. Mr. USTOR said that the Drafting Committee pro-
posed the following new text:

Article 48

Protection of premises and archives

1. When the permanent mission is temporarily or definitely
withdrawn, the host State must respect and protect the premises
as well as the property and archives of the permanent mission.
The sending State must take all appropriate measures to
terminate this obligation of the host State within a reasonable
time.

2. The host State is required to grant the sending State
facilities for removing the archives of the permanent mission
from the territory of the host State.

9 For previous discussion, see 1026th and 1027th meetings.
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50. Paragraph 1 had been reworded. In the first sen-
tence, the words "When the functions of the perma-
nent mission come to an end" had been replaced by
"When the permanent mission is temporarily or definitely
withdrawn". The reference to "armed conflict" had
been deleted, as that point would be covered by the new
article proposed by Mr. Rosenne. The second sentence
had been reworded because the Drafting Committee
considered that withdrawal of property and archives might
not always be necessary. There might be cases where the
sending State did not wish to withdraw its property and
archives because they were not of any great value. It
might wish to sell or dispose of the property in some
way, or it might wish to burn the archives. The Drafting
Committee believed that the sending State should relieve
the host State of its obligation in respect of the premises,
property and archives of the permanent mission and
therefore favoured the adoption of a more general pro-
vision.
51. The Drafting Committee had not thought it neces-
sary to make any changes in paragraph 2, other than the
deletion of the words "even in case of armed conflict".

52. The CHAIRMAN, speaking as a member of the
Commission, asked why the second sentence of para-
graph 1 also applied to cases in which a permanent
mission was recalled temporarily. He would also like
to know whether that sentence meant that the sending
State could keep its permanent mission's premises and
leave its property and archives in them, the host State
being legally relieved of its obligation to respect and
protect the premises, or whether it meant that the send-
ing State must actually withdraw its property and
archives and vacate the premises.
53. He noted that paragraph 2 referred to the
archives, but not to the property.

54. Mr. USTOR confirmed that the second sentence
of paragraph 1 also applied to the temporary withdrawal
of the permanent mission. If the temporary withdrawal
was for a fairly short period, the host State could be
required to respect and protect the premises, property
and archives of the permanent mission. But if the
withdrawal continued for an indefinite period, the host
State should be able, after a reasonable period, to
request the sending State to make measures to termi-
nate that obligation. It was for the sending State to
decide what measures it wished to take for that purpose.
It might decide to remove the property and archives of
the permanent mission; it might decide to sell the pre-
mises or dispose of them in some other way, as a result
of which they would cease to belong to the sending State.
55. He agreed that paragraph 2 should include a
reference to the property, as well as the archives, of the
permanent mission.
56. The CHAIRMAN, speaking as a member of the
Commission, said he wished to propose the following
text for article 48:

" 1 . When the permanent mission is permanently
or temporarily recalled, the host State is required to
respect the premises of the permanent mission and
its property and archives.

"2. When the permanent mission is permanently
recalled, the sending State shall withdraw the pro-
perty and archives of the permanent mission within
a reasonable time.

"3 . The host State is required to grant the send-
ing State the necessary facilities for removing the
property and archives of the permanent mission from
its territory."

57. With regard to paragraph 1, he believed that when
a permanent mission was recalled temporarily, it could
retain its premises and keep its archives and property
in them until it resumed its functions. During that period,
the host State was still required to protect the premises,
property and archives of the mission.
58. The situation was different in the case of perma-
nent recall; that was why he had devoted a separate
paragraph to it. He had not mentioned the premises
in that paragraph, since he considered that even in those
circumstances the sending State might, if it owned the
premises, keep them and put them to some other use,
and the host State must therefore continue to protect
them. If the sending State did not own the premises,
their fate could be settled by negotiations between the
host State and the sending State.
59. In paragraph 3, he had added a reference to
property and made a minor correction in the wording.

60. Mr. KEARNEY, referring to paragraph 1, said
that the Drafting Committee had wished to give the
sending State a considerable degree of latitude in regard
to the means adopted for the disposal of its premises,
property and archives in the host State. The Chairman's
proposal seemed more restrictive to the sending State.
The Drafting Committee had believed that the sending
State should be able to sell or let the premises, and to
sell or store the property, if it wished; it might even
ask a third Power to take over custody of the archives.
61. If the withdrawal was for a relatively short period,
it was reasonable that the host State should continue
to be required to protect the permanent mission's pre-
mises, property and archives. But when the withdrawal
lasted for a year or more, a number of practical problems
arose and the sending State might legitimately be
expected to take steps to relieve the host State of that
obligation within a reasonable period. He thought that
the Drafting Committee's text provided a better balance
between the responsibilities of the two States than the
text proposed by the Chairman.
62. He supported the inclusion of a reference to the
removal of property in paragraph 2.
63. The CHAIRMAN, speaking as a member of the
Commission, objected that if the property and archives
remained in the territory of the host State and that State
was legally relieved of its obligation to respect and pro-
tect them, that was tantamount to saying that the pro-
perty and archives might be broken into or destroyed.
That was why he had provided, in paragraph 2 of his
text, for physical withdrawal of the property and
archives, and not for the purely legal termination of
the host State's obligation.
64. Mr. RUDA said he approved of the deletion of
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the reference to armed conflict in paragraph 1. With
regard to the second sentence of that paragraph, it
seemed a little strange to impose an obligation on one
party to relieve another of its obligation. However, he
was unable to suggest any better wording and would
accept the Drafting Committee's text. It might be pos-
sible to combine paragraph 2 of the Chairman's pro-
posed text with the second sentence of the Drafting
Committee's text for paragraph 1, but on the whole he
preferred the Drafting Committee's text.
65. He was in favour of mentioning "property" in
paragraph 2.
66. Mr. USTOR said that the Drafting Committee had
had some difficulty in expressing the idea that the sending
State should not be obliged to withdraw the property
and archives of the permanent mission, but could dis-
pose of them in some other way if it wished. The pur-
pose of the second sentence of paragraph 1 was to
ensure that the host State would not be obliged to
respect and protect the premises, property and archives
of the permanent mission indefinitely.
67. He thought that the reference to the termination
of liability in the case of temporary withdrawal should
be retained. A situation might arise where a sending
State found itself unable to maintain a permanent mission
for a certain period; in those circumstances, the host
State would expect to be relieved of its obligation after
a reasonable time.
68. Mr. YASSEEN said it should be clearly understood
that the second sentence of paragraph 1 was not intended
to release the host State from its general obligation to
protect and respect the property of persons, but only
from its special obligation to respect and protect the
premises, property and archives of permanent missions.
69. It was quite right to provide, as the Chairman had
proposed in paragraph 3 of his amendment, that the
host State should grant the sending State facilities for
the removal of its property as well as its archives.
70. Mr. REUTER said he agreed with the Chairman
that it would be appropriate to replace the word "with-
drawn" by "recalled" in the first sentence of para-
graph 1, and to provide for the granting of facilities for
removing the property of permanent missions. In provid-
ing for the granting of the "necessary facilities", the
Chairman's amendment imposed a more onerous obliga-
tion on the host State than did the Drafting Committee's
text, but he saw no reason for not accepting that change.
71. He agreed with Mr. Ustor and Mr. Yasseen about
the meaning of the second sentence of paragraph 1
of the Drafting Committee's text. The wording of that
sentence obviously needed some modification.
72. He saw no objection to the idea expressed by the
Chairman in connexion with paragraph 2 of his pro-
posal, that the premises of permanent missions might
remain available to the sending State for other uses,
except that a foreign State's right to own or rent pre-
mises, directly or indirectly, depended on the local laws
and regulations. Once a permanent mission was recal-
led, the rights of the sending State with regard to the
premises no longer came under the rules governing diplo-
matic privileges and immunities, but under the ordinary

law of the land. Hence it might perhaps be more correct
to say that, after the expiry of a reasonable time, the
host State was bound, vis-a-vis the sending State, only
by obligations arising from its national laws and regula-
tions or from any other special bilateral commitments
it might have entered into with the sending State.

73. Mr. BARTOS said he agreed with that view. The
premises occupied by a permanent mission could not
retain a privileged status indefinitely; when the mission
was recalled or the premises were used for non-diplo-
matic purposes, they automatically came under the
ordinary law of the land. That was so in Yugoslavia
and in other countries, and in view of the principle of
reciprocity and equality of treatment, it would be wrong
to ask for a more liberal regime. The sending State must
however be allowed a reasonable transitional period.

74. Mr. CASTREN said he agreed that the word
"recalled" should be substituted for the word "with-
drawn" in the first sentence of paragraph 1. He approved
of the use of the term "necessary facilities" in para-
graph 3 of the Chairman's proposal and agreed that the
facilities should extend to the removal of property.
75. He preferred the second sentence of paragraph 1 of
the Drafting Committee's text to paragraph 2 of the
Chairman's proposal. It would be too cumbersome to
combine the two texts, as Mr. Ruda had suggested, and
too complicated to adopt wording on the lines sugges-
ted by Mr. Reuter. It was quite clear that the Drafting
Committee's second sentence, which was very flexible,
referred to the special obligation mentioned in the first
sentence, that was to say, the protection provided for
in article 24, on the inviolability of the premises.10

76. The CHAIRMAN, speaking as a member of the
Commission, said he still could not accept the second
sentence of the Drafting Committee's text for para-
graph 1. First, a sending State which recalled its perma-
nent mission could hardly be required to divest itself of
the premises the mission had occupied. Secondly, the host
State could not be legally relieved of the obligation to
respect and protect the premises, property and archives
of permanent missions. It might be accepted that it was
materially relieved of the obligation, but it was in the
legal sense that the second sentence in paragraph 1
must be understood. A sending State might withdraw
its property and archives from the premises of its per-
manent mission within a reasonable time without neces-
sarily removing them to its own territory, and the host
State then remained legally bound to respect and pro-
tect them. In order to make that idea quite clear, he was
prepared to add to paragraph 2 of his amendment,
which dealt with the sending State's obligations when a
permanent mission was permanently recalled, a pro-
vision to the effect that the sending State must also
divest itself of its premises. If the mission was recalled
temporarily, it seemed unnecessary to require the sen-
ding State to vacate the premises, as any abuse could be
dealt with by negotiation.

77. Mr. CASTREN observed that in any event it was
only the special protection which was removed; the pre-

10 See 1031st meeting, para. 34.
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mises, property and archives of the permanent mission
would remain under the protection of the ordinary law.
78. Mr. KEARNEY agreed. In order to clarify the
legal position, he proposed that the word "obligation"
in the second sentence should be replaced by the words
"special duty", which were used in paragraph 2 of
article 24.
79. Mr. ROSENNE said that although he shared
Mr. Ruda's misgivings about the wording of the second
sentence, he was prepared to accept it because of its
flexibility. He supported Mr. Kearney's proposal that the
word "obligation" be replaced by the words "special
duty"; that change would further improve the text
and result in a sufficiently realistic provision.
80. The CHAIRMAN invited the Commission to vote
on article 48. There appeared to be general agreement
that the word "recalled" should be substituted for the
word "withdrawn" in the first sentence of the Drafting
Committee's text, as he had proposed in the amended
text he had submitted as a member of the Commission.11

He suggested that the Commission should approve that
sentence, thus amended.

The first sentence of the Drafting Committee's text,
as amended, was approved.

81. The CHAIRMAN invited the Commission to vote
on paragraph 2 of his amendment to article 48, which
corresponded to the second sentence of the Drafting
Committee's text for paragraph 1. As his own amend-
ment was further removed from the Drafting Com-
mittee's text than Mr. Kearney's amendment replacing
the word "obligation" by the words "special duty", he
would put it to the vote first.

The amendment submitted by Mr. Ushakov was
rejected by 7 votes to 2, with 6 abstentions.

82. The CHAIRMAN then invited the Commission to
vote on Mr. Kearney's amendment. He explained that
the words "special duty" would be rendered in French
by "obligation speciale", as in paragraph 2 of article 24.

The amendment submitted by Mr. Kearney was
adopted by 12 votes to none, with 3 abstentions.

The Drafting Committee's text for the second sen-
tence of paragraph 1, as amended, was approved by
14 votes to 1.
83. The CHAIRMAN, speaking as a member of the
Commission, explained that he had voted against the
Drafting Committee's text for the second sentence,
because he could not accept the idea that the host State
should be legally relieved of the obligation laid down in
the first sentence.
84. He then put to the vote the Drafting Committee's
text for paragraph 1 as a whole, as amended.

Paragraph 1 as a whole, as amended, was adopted by
14 votes to 1.

85. The CHAIRMAN, speaking as a member of the
Commission, explained that he had voted against para-

graph 1 for the same reason as he had voted against
the second sentence.
86. Speaking as Chairman, he invited the Commission
to vote on paragraph 3 of his own amendment, which
corresponded to paragraph 2 of the Drafting Com-
mittee's text.
87. Mr. ROSENNE observed that all the members of
the Commission seemed to agree that a reference to the
property of the permanent mission should be inserted
in the Drafting Committee's text. The paragraph could
thus be adopted without a vote if the Chairman would
agree not to press his proposals to substitute the words
"the necessary facilities" for "facilities" and the words
"from its territory" for "from the territory of the host
State".

88. The CHAIRMAN, speaking as a member of the
Commission, said he would not press those amendments.
89. Speaking as Chairman, he suggested that the Com-
mission should adopt the Drafting Committee's text for
paragraph 2, with the insertion of the words "the pro-
perty and" after the word "removing".

Paragraph 2, thus amended, was adopted.
90. The CHAIRMAN put article 48 as a whole, as
amended, to the vote.

Article 48 as a whole, as amended, was adopted
unanimously.
91. The CHAIRMAN explained that the adoption
must be treated as provisional, since the final wording
of article 48 depended on the decision taken by the
Commission on the new article submitted by the Drafting
Committee as the result of a proposal by Mr. Rosenne,
and on Mr. Kearneys amendment to that article.12

ARTICLE 49 (Consultations between the sending State
the host State and the Organization)13

92. The CHAIRMAN drew attention to the Drafting
Committee's new text for article 49, which was as
follows:

Article 49

Consultations between the sending State, the host
State and the Organization

If any question arises between a sending State and the host
State concerning the application of the present articles, consulta-
tions among those States and the Organization shall be held
upon the request of either State or the Organization itself.

93. He explained that the purpose of the version of
article 49 which he had submitted in his capacity as a
member of the Commission 14 was to make it clear that
the consultations, in question were to be tripartite, and
were not to be held only between the two States con-
cerned. The final text of his version of the article was as
follows:

"If any question arises between a sending State
and the host State concerning the application of the

11 See para. 56 above.

12 For texts, see next meeting, paras. 9 and 13.
13 For previous discussion, see 1027th meeting, paras. 31-49,

and 1028th meeting.
14 See 1027th meeting, para. 43 and 1028th meeting, para. 1.
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present articles, consultations between the host State,
the sending State and the Organization shall be held
upon the request of either State or the Organization
itself."

94. Mr. BARTOS asked that it should be explained in
the commentary that the provision also covered cases
in which several sending States had a dispute with the
host State.
95. Mr. ROSENNE said he would be unable to sup-
port either the Drafting Committee's text or the Chair-
man's amended version. Neither of those formulations
made it clear that the article envisaged bilateral con-
sultations between the two States concerned. The injec-
tion of the reference to the organization was contrary to
existing practice and, he believed, contrary to the inten-
tion of the Special Rapporteur. He therefore requested
a separate vote on the concluding words "or the Orga-
nization itself".

The Commission decided by 8 votes to 1, with 4 ab-
stentions, to retain the words "or the Organization
itself.

The text proposed by the Chairman for article 49 was
adopted by 11 votes to none, with 3 abstentions.
96. Mr. RUDA explained that he had abstained from
voting on article 49, because it was not yet known
whether the draft would include a provision on the
settlement of disputes and, if so, what the content of that
provision would be. He reserved his decision on
article 49 until that question was decided.
97. Mr. USTOR said that, before leaving the meeting,
Mr. Tammes had requested him to place on record that
he (Mr. Tammes) did not wish to press his proposal for
the addition of a paragraph 2 to article 49.15

Article 1, new paragraph
98. The CHAIRMAN invited the Commission to
consider the following proposal for a new sub-para-
graph to be inserted after sub-paragraph (k) of
article I.18

"(/) The 'premises of the permanent mission' are
the buildings or parts of buildings and the land ancil-
lary thereto, irrespective of ownership, used for the
purposes of the permanent mission including the
residence of the permanent representative."

99. Mr. ROSENNE said he found the proposed new
sub-paragraph completely acceptable, but he suggested
that it should be numbered "(k bis)" so as to obviate
any changes in the designation of the existing paragraphs
of article 1 as adopted at the previous session.17

Article 1 had already been submitted to governments
for their comments and any changes in the numbering
would create confusion.
100. Mr. RUDA said he assumed that the Spanish
text of the proposed new paragraph would be similar in

15 See 1028th meeting, para. 7.
1(i See 1032nd meeting, para. 7.
17 See Yearbook of the International Law Commission, 1968,

vol. II, Report of the Commission to the General Assembly,
chapter II, section E.

wording to article 1, paragraph (/), of the 1961 Vienna
Convention on Diplomatic Relations,18 on which the
proposal was modelled.
101. The CHAIRMAN said that, if there was no
objection, he would take it that the Commission agreed
to adopt the proposed new paragraph as paragraph
(k bis) of article 1, on the understanding that the Spanish
text would be as Mr. Ruda assumed.

It was so agreed.

New article
102. The CHAIRMAN said that the Commission still
had to consider the new article proposed by the Drafting
Committee. It also had before it an amendment to that
new article proposed by Mr. Kearney.19

103. Mr. KEARNEY said that he had submitted his
amendment because the Drafting Committee's proposed
new article did not reflect any deep study of the prob-
lems arising out of the outbreak of hostilities. His
purpose had been to provide the Commission with a list
of the main problems. Clearly each one of them would
require thorough discussion, for which the Commission
had no time at the present session. He therefore sug-
gested that at its next meeting the Commission should
merely take an interim decision designed to draw the
attention of governments to the matter and obtain their
reactions.

The meeting rose at 1.25 p.m.

18 United Nations, Treaty Series, vol. 500, p. 98.
19 For texts of the new article and amendment, see next

meeting, 4 paras. 9 and 13.

1035th MEETING

Monday, 4 August 1969, at 3.10 p.m.

Chairman : Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Eustathiades, Mr. Kearney, Mr. Reu-
ter, Mr. Rosenne, Mr. Ruda, Mr. Tsuruoka, Mr. Ustor
Sir Humphrey Waldock, Mr. Yasseen.

Organization of Future Work

[Item 6 of the agenda]
and

Dates and places of the Commission's meetings in 1970

[Item 7 of the agenda]

1. The CHAIRMAN announced that the Commission
had taken the following decisions at a private meeting.
2. With regard to the organization of future work,
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the Commission reaffirmed its view that it was desirable
to complete the study of relations between States and
international organizations before the expiry of the term
of office of its present members. As it had already stated
in paragraph 104 of the report on the work of its
twentieh session,1 the Commission aimed to conclude
its work on that topic in 1971, at its twenty-third session,
if the scope of the work allowed. In view of the stage
which the work had now reached, and taking into
account the time required for the receipt of comments
from governments, the Commission considered that its
needs would not be best served by asking the General
Assembly to authorize a winter session in 1970, the
possibility of which had been reserved in the report on
the twentieth session. The Commission deemed it neces-
sary, however, to reserve the possibility of an additional
or extended session in 1971 in order to achieve its
stated aim. It had agreed to record that decision in the
report on the work of its twenty-first session, so that
arrangements for budgetary appropriations could be
made in time.
3. In 1970, at its twenty-second session, the Com-
mission intended to conclude, as a matter of priority,
the first reading of its draft on relations between States
and international organizations and to undertake sub-
stantive consideration of State responsibility and succes-
sion of States in respect of treaties. At that session, the
Commission also planned to carry on with its study of
succession of States in economic and financial matters.
During its term of office, the Commission would continue
its study of the most-favoured-nation clause.
4. With regard to the review of its programme and
methods of work, the Commission had referred to its
opinion, expressed in paragraph 98 (a) of its report on
the work of its twentieth session, that the term of office
of its members should be extended in order to ensure
the continuity of membership that was necessary in view
of the method of work provided for in its Statute and the
nature of the codification process, especially when the
Commission was preparing legal texts for the codifica-
tion of particularly large and important sectors of inter-
national law. In order to make its intention quite clear,
the Commission wished to specify that, in its opinion
and in the light of its experience, the term of office of
its members should preferably be seven years and that
that proposal related only to the future terms of office
of members of the Commission.
5. The Commission had confirmed its intention of
bringing its long-term programme of work up to date
in 1970 or 1971 taking into account the General Assem-
bly's recommendations and the needs of the international
community, and its intention of removing from the
1949 list those topics which were no longer suitable
for treatment. To that end, in accordance with article 18
of its Statute, the Commission would again survey the
whole field of international law with a view to selecting
topics for codification. It had asked the Secretary-
General to submit a preparatory working paper to
facilitate that task.

6. Pursuant to the request made by Mr. Bedjaoui, the
Special Rapporteur for State succession in respect of
matters other than treaties, the Commission had decided
to ask the Secretary-General to send a note to the
Governments of Member States inviting them to trans-
mit the texts of any treaties, laws, decrees, regulations
or diplomatic correspondence which related to the pro-
cedure of succession for States that had achieved inde-
pendence since the Second World War and which had
not been transmitted in response to the Secretary-
General's notes of 27 July 1962 and 15 July 1963,
together with any additional documentation showing
State practice in that matter. The Secretariat would
assemble the information received and publish it in a
volume of the United Nations Legislative Series. In
addition, the Secretariat would bring up to date the
digest of the decisions of international tribunals relating
to State succession (A/CN.4/151) published in the
1962 Yearbook.
7. The Commission's next session would start on
4 May 1970.

Relations between States and international
organizations

(A/CN.4/218/Add.l)
[Item 1 of the agenda]

(resumed from the previous meeting)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

NEW ARTICLE

8. The CHAIRMAN invited Mr. Ustor to introduce
the Drafting Committee's text for a new article.
9. Mr. USTOR said that the Drafting Committee
proposed the following text:

New article

The severance, modification or absence of diplomatic or
consular relations between the host State and the sending
State shall not affect the obligations of either State under the
present articles, even in the case of armed conflict. The
establishment or maintenance of a permanent mission on the
territory of the host State does not in itself imply recognition
or affect the situation in regard to diplomatic or consular
relations between the host State and the sending State.

10. The Drafting Committee had prepared that text
on the basis of the suggestion made by Mr. Rosenne.2

It had largely followed Mr. Rosenne's suggestion, but
had made a few changes in wording. For instance, it had
added the word "modification" after the word "sever-
ance". That addition was intended to cover cases in
which diplomatic relations were modified, as when two
States, instead of exchanging ambassadors or ministers,
exchanged charges d'affaires.
11. The main departure from Mr. Rosenne's sugges-
tion had been the inclusion of a reference to cases of

1 Yearbook of the International Law Commission, 1968,
vol. II. 2 See 1027th meeting, para. 2.
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armed conflict. The Drafting Committee had thought it
would be useful to have a general provision covering
that possibility, so that the article would be applicable
whatever the legal situation between the sending State
and the host State.
12. The second sentence of the Drafting Committee's
text also differed somewhat from the wording suggested
by Mr. Rosenne.
13. The CHAIRMAN drew the Commission's atten-
tion to the amendment to the Drafting Committee's text
submitted by Mr. Kearney, which was as follows:

" 1 . The termination, modification or absence of
diplomatic or consular relations between the host
State and the sending State shall not affect the obliga-
tions of either State under the present articles. The
establishment or maintenance of a permanent mission
on the territory of the host State does not in itself
imply recognition or affect the situation in regard to
diplomatic or consular relations between the host
State and the sending State. In the absence of diplo-
matic or consular relations, however, either the host
State or the sending State may require that all com-
munications with the other be carried on through the
Organization and the host State may limit the freedom
of movement of the members of the permanent
mission on its territory to within fifty miles of the
Headquarters of the Organization.

"2. In the case of armed conflict between the host
State and the sending State, the status of the perma-
nent mission and the privileges and immunities of
the members of the permanent mission shall be
unimpaired except that the host State may impose the
following limitations for the protection of the perma-
nent mission and its own security:

"(a) That the permanent mission and its members
be housed within the Headquarters area of the
Organization or, if this is not feasible, within specified
areas immediately adjacent to the Headquarters of the
Organization;

"(b) That the movement of members of the per-
manent mission be limited to specified routes in the
immediate vicinity of the Headquarters of the Organ-
ization;

"(c) That the permanent mission cease using its
own wireless transmission facilities;

"(d) That the importation of articles for the per-
sonal use of members of the permanent mission be
terminated;

"(e) That a neutral member of the Organization
be designated to inspect the bag of the mission in the
presence of a member of the mission to insure that
no prohibited or contraband articles are brought in,
and that the bag be brought in at specified places and
times;

"(f) That members of the mission who leave its
territory may not return;

"(g) That there be no increase in the size of the
permanent mission;

"(h) That permanent residents of the host State
may not be employed by the permanent mission."

14. In his capacity as a member of the Commission,
he himself proposed the following amendment:

"The severance or absence of diplomatic or con-
sular relations between the host State and the sending
State shall not affect the rights or obligations of either
State under the present articles, even in the case of
armed conflict. The establishment or maintenance of
a permanent mission by the sending State does not in
itself imply recognition by that State of the host State
or by the latter State of the sending State, nor does
it affect the situation in regard to diplomatic or
consular relations between the host State and the
sending State."

15. In addition to a few drafting changes designed
mainly to clarify the Drafting Committee's text, he had
added a reference to the rights of the States concerned
in the first sentence. After listening to Mr. Ustor's
explanations, he would not press for the omission of the
word "modification" from the first sentence. The
changes he was proposing applied both to Mr. Kear-
ney's amendment and to the Drafting Committee's text.
16. Mr. KEARNEY, introducing his amendment, said
that the problems raised in the new article affected the
most fundamental aspects of the relationship between
international organizations and member States and
between member States inter se. An international
organization had to exercise its functions without regard
to geographical boundaries and its objectives trans-
cended national sovereignty. It must, however, have
a specific location and exercise its functions within a
particular State, so it could not divorce itself completely
from the problems of that State. Obviously, the more
the vital interests of the host State were affected by
certain aspects of the organization's functioning, the
more difficult and complicated was the task of recon-
ciling the interest of the two parties.
17. The proposals before the Commission dealt with
the most serious possibility, namely, a conflict between
the needs of an international organization and those
of the host State. The absence of diplomatic or consular
relations between two States did not necessarily indicate
the existence of difficulties between them, but in many
cases the breaking off of such relations did occur as
a result of substantial disagreements. It was usually
accompanied by rising tension in public opinion and
by hostility, and those factors must be taken into account
in devising provisions to cover cases of severance of
diplomatic or consular relations.
18. The same type of psychological difficulty might
arise when one State refused to recognize either the
government or the existence of another State. If such
a situation persisted for any length of time, it was
almost invariably in consequence of some profound
political disagreement. The Commission could not ignore
the possibility of such disagreements between the host
State and the sending State and was bound to provide
for certain limitations in such cases.
19. In dealing with the possibility of armed conflict,
the Commission was treading on dangerous ground,
because the existence of a state of war between two
countries usually resulted in a situation in which States
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did not observe the niceties of diplomatic behaviour
that were normal in times of peace. The Drafting
Committee's text completely ignored all those difficult
problems and laid down a general rule that seemed to
have little connexion with reality. If the Commission
wished the articles to be adequate to ensure the proper
functioning of an international organization, it must
include a provision dealing with the severance of diplo-
matic or consular relations and problems of recognition
as between the host State and sending States. It should
be provided that if either of the States concerned so
desired, the organization should act as a channel for
communications between them. That was particularly
important if there were problems of non-recognition.
20. Provision must also be made for the protection of
members of a permanent mission in the event of public
opinion becoming so hostile that rioting and attacks on
members of the mission might occur. To avoid such
dangers, it was only reasonable to limit the freedom of
movement of members of permanent missions, and some
authors even argued that the movement of diplomatic
agents might be restricted. There was an illuminating
passage on the subject in Sen's Handbook, which read:
"Again, if at a particular time there is a strong public
feeling in the country or in any particular area against
the home state of the envoy, the receiving state will be
well within its rights to advise the envoy not to under-
take tours at that time or in the specified places".3

21. In the case of a diplomatic envoy, of course, it
was also open to the host State to declare him persona
non grata if he persisted in disregarding its advice by
entering troubled areas, and riots or other difficulties
ensued. If it was reasonable to argue that provision
might be made for restraints of that character in the
case of diplomatic agents, there was all the more
justification for proposing similar limitations on travel
by. members of permanent missions to international
organizations, whose reasons for travel would be entirely
different. That was particularly true when the diplomatic
mission of the sending State had already left because of
the severance of diplomatic relations with the host State.
A number of writers strongly held that no functional
basis could be claimed for the granting of absolute
freedom of movement in the host State to members of
permanent missions.
22. The provisions adopted by the Commission in
article 27 4 were, on the whole, sensible and represented
the practice of host States. That, however, only held
true where permanent missions were located in States
which adopted a tolerant attitude towards freedom of
movement, freedom of expression and the like. At the
present juncture, that practice did not really represent
customary international law, so that article 27 repre-
sented a progressive development of the law. Account
must therefore be taken of exceptional cases where
diplomatic or consular relations did not exist or where
there were problems of non-recognition. The host State
must not be placed in the disadvantageous position of

3 B. Sen, A Diplomat's Handbook of International Law and
Practice, The Hague, 1965, pp. 100 and 101.

4 See 1022nd meeting, para. 36.

being unable to provide the protection it was required
to provide under the terms of the draft articles.
23. In drafting paragraph 2 of his amendment, he
had been influenced to some extent by his personal
experience during the Second World War, when he had
been stationed in areas where the civilian population
had suffered heavy bombing. Their reaction had been
such that a car flying the emblem of the country respon-
sible for the bombing would not have been received
with equanimity, and it seemed completely out of the
question to expect that the permanent mission of an
enemy State could operate in the territory of the host
State with any degree of freedom of movement or of
communication with the population.
24. He was not attempting to decry or oppose the
theory that, if satisfactory arrangements could be
worked out for the protection of the sending State's
permanent mission, that mission ought to remain in the
territory of the host State. As United Nations experience
had demonstrated, that was obviously desirable. Extreme-
ly grave problems could be solved through the United
Nations, which served as a channel of communication
between two belligerent States. The most striking illus-
tration—and there were others—was the Jessup-Malik
Agreement, which had put an end to the Berlin
blockade, though that was not an instance of a state
of war, but of an extremely grave situation. When real
hostilities broke out, stringent limitations must be placed
on the movements of the permanent mission of the
sending State in order to protect both that State and
the host State. That was the reason for sub-paragraphs
(a) and (b) of paragraph 2 of his text. The other sub-
paragraphs were designed to deal with the general
problem of espionage. An atomic bomb could be trans-
ported in a receptacle the size of a diplomatic bag and
a State fighting for its very existence could not be
expected to allow even a diplomatic bag to enter its
territory from the territory of the other belligerent State
without ensuring that the bag did not contain devices
or material which might threaten its safety. In sub-
paragraph (e) he had suggested that a neutral member
of the organization be designated to carry out the
inspection. The same procedure would also apply to
diplomatic bags leaving the territory. All the sub-para-
graphs were mainly designed to safeguard the security
of the host State, but also in some measure the security
of the permanent mission of the sending State.
25. Since submitting his text, he had realized that an
additional clause was needed to enable the host State to
require the permanent mission of the sending State not
to fly its flag on its premises or display its emblems on
its vehicles because of the danger of provoking riots.
26. At that late stage in the Commission's session,
there was no time to work out a well-balanced and
comprehensive article on the subject and he therefore
hoped that the problem could be submitted to Member
States for detailed comment. It was undesirable for
the Commission to reach even a preliminary decision on
the substance of the new article.
27. Mr. CASTRfiN said he was prepared to accept the
Chairman's amendment as it did not affect the substance
of the Drafting Committee's text and left the legal status
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of the permanent mission and its members unchanged
in case of the severance or absence of diplomatic or
consular relations or even in case of armed conflict.
28. Though he appreciated the practical reasons and
the concern underlying Mr. Kearney's amendment, he
thought it went too far. For example, it was unnecessary
to restrict the freedom of communication or movement
or any other privilege of a permanent mission or its
members in the absence of diplomatic or consular rela-
tions between the sending State and the host State.
29. In cases of armed conflict the problem was more
serious, so the restrictions provided for in paragraph 2,
sub-paragraphs (a), (b) and (h) might be accepted, and
possibly that in sub-paragraph (e), though it was more
debatable because of the abuses to which the inter-
pretation of the notion of contraband had given rise
during the two world wars. Sub-paragraph (c) on the
other hand, was not acceptable; the permanent mission
should be permitted to use its own wireless transmission
facilities even during an armed conflict. It was also hard
to see why the importation of articles for the personal
use of members of the permanent mission should be
terminated during a conflict, especially if inspection by
a neutral member of the organization was accepted, as
provided in sub-paragraph (e).
30. The prohibitions in sub-paragraphs (/) and (g)
were the most difficult to accept, since a member of a
mission might be called upon to leave the territory of
the host State to engage in important negotiations for
the re-establishment of normal relations between the
belligerents and it might be necessary to increase the
size of the permanent mission to enable the sending
State to take more effective action in the organization
with a view to putting an end to the conflict or obtaining
the organization's assistance in overcoming difficulties
caused by the conflict.
31. In view of the short time remaining, there seemed
to be no possibility of reaching agreement on such
complex matters, and it was questionable whether it
was really necessary to go into so much detail. He
therefore proposed that either the question of armed
conflict should be left aside, as had been done in the
Vienna Convention on the Law of Treaties, or the
phrase "even in case of armed conflict" should be
inserted in articles 47 and 48, which the Commission
had provisionally adopted.5

32. Mr. ROSENNE said he wished to thank the
Drafting Committee for the text of the new article it
had prepared for the Commission's consideration on the
basis of his own tentative suggestion. However, despite
Mr. Ustor's explanation, he still had misgivings about
the addition of a reference to the "modification" of
diplomatic or consular relations, the purpose of which
was not clear to him.
33. The reference in general terms to the case of
armed conflict was not incompatible with his original
suggestion.
34. He had no strong views on the question whether
the provision should deal with the problem of recogni-

5 See 1032nd and 1034th meetings.

tion, but would have thought that no express mention
was needed.
35. The crux of the matter was dealt with in Mr. Kear-
ney's text, from the third sentence onwards. He doubted
whether that text could be properly described as an
amendment to the new article submitted by the Drafting
Committee, because it went on to deal with an entirely
new set of hypotheses. Mr. Kearney had made out a
strong case for the approach he had adopted and the
Commission should certainly not shirk the issues he
had mentioned in his introductory statement and dealt
with in paragraph 2 and its sub-paragraphs. The first
two sentences of his text were acceptable and indeed
were substantially the same as the Drafting Committee's
text and that proposed by the Chairman. The remainder
of Mr. Kearney's text was acceptable in principle,
though he agreed with its author and Mr. Castren that
the subject needed very thorough study and should be
approached with great caution by the Commission.
Obviously no decision could be reached at that stage,
but the General Assembly and Governments should be
informed that the Commission had taken that set of
problems under advisement; he therefore agreed with
the procedure suggested by Mr. Kearney.

36. The Commission might deal with the problems
raised either in a new article with three paragraphs or
in a separate chapter containing three articles. The first
article or paragraph should contain the general proposi-
tion set out in the Drafting Committee's text. In the
contemporary world, the case which the new article was
intended to cover was neither rare nor of minor
importance.
37. The second paragraph or article should deal with
the whole complex of issues arising out of the absence
of diplomatic or consular relations between the host
State and the sending State. In the third sentence of
his text, Mr. Kearney had mentioned both the question
of communications between those States and the
separate issue of freedom of movement. There might be
other specific matters which ought to be covered in the
absence of diplomatic or consular relations or in cases
in which the host State did not recognize the sending
State. Such matters could arise without there necessarily
being an armed conflict.
38. Finally, the third paragraph or article should deal
with the question of armed conflict. Mr. Kearney had
limited his clauses in paragraph 2 to the case of armed
conflict between the host State and a sending State and
something on those lines would probably be acceptable.
But there might be other kinds of situation requiring
careful study.
39. The provisions should also be made applicable to
observer missions and delegations to international con-
ferences, and they would probably need to be placed at
the end of the draft articles. Before the Commission
could make much progress, however, it would have to
obtain the views of governments. The issues with which
Mr. Kearney had faced the Commission raised in his
own mind once again a question which had not been
satisfactorily answered when asked at the fifteenth and
sixteenth sessions, namely, what the Commission's
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precise purpose was in dealing with the topic of relations
between States and international organizations.
40. Sir Humphrey WALDOCK said that as the end
of the session was approaching, he would confine his
brief comments to the problem of armed conflict, which
had come up in connexion with article 47 because of
the existence of a similar provision in article 45 of the
Vienna Convention on Diplomatic Relations.6 Obviously,
the principle that every proper facility should be given
to diplomats to leave a country on the outbreak of
war between it and the country they represented was
essential and the same rule should apply to members
of a permanent mission to an international organization
should the need arise for them to leave. But the position
of members of permanent missions to international
organizations was, of course, different from that of
diplomatic agents. The outbreak of war involved a whole
series of possibilities. A sending State or the host State
might be the aggressor and it was necessary to consider
how that would affect the position of permanent
missions. It was also possible that the nature of the
hostilities might make the position of the organization
itself untenable. Armed conflict could take many forms,
ranging from full-scale war to conflicts which could be
kept within manageable proportions through United
Nations action, for example.
41. It was extremely difficult to lay down detailed rules
in draft articles of the kind under consideration and
it was certainly impossible to devise a provision in the
limited time available. The Commission should there-
fore reserve the whole question; but it should explain
its reasons for not including a provision on the lines
of article 45 of the Vienna Convention on Diplomatic
Relations, for States would inevitably notice the omis-
sion. The problems involved were even more complex
than appeared from Mr. Kearney's detailed proposal.

42. The CHAIRMAN, speaking as a member of the
Commission, said that the first two sentences of para-
graph 1 of Mr. Kearney's amendment were practically
the same as the Drafting Committee's text and he was
prepared to accept them subject to the changes he
himself had proposed. However, in order to remove
any ambiguity, it would be better to say "diplomatic
and consular relations" rather than "diplomatic or
consular relations".
43. With regard to the third sentence, the organiza-
tion, which might be called upon to assist in settling the
conflict, was not the appropriate body to serve as an
intermediary, and it would be more correct to provide,
as in article 45, sub-paragraph (c) of the Vienna Con-
vention on Diplomatic Relations, that the States in
conflict would communicate through a third State.
Further, the limits which the host State could impose
on the freedom of movement of the members of a
permanent mission in its territory should not be specified,
since that was a matter for the host State alone. The
last part of the sentence, following the word "territory",
should therefore be deleted.
44. Paragraph 2 was a statement of United States

practice rather than a rule for general application and
the many details it contained were out of place in a
convention of general scope. Moreover, the prohibition
in sub-paragraph (c) was covered by article 28, para-
graph 1, 7 which the Commission had already adopted.
45. Speaking as Chairman, he suggested that the
Commission should adopt a new article worded on the
lines of the text proposed by the Drafting Committee
and should explain in the commentary that one member
of the Commission had proposed that the article be
amplified by the addition of a third sentence and a
second paragraph, for which it would quote the wording
proposed by Mr. Kearney.

46. Mr. AGO said that the Chairman's amendment
considerably improved the drafting of the article, but
all the substantive questions were not settled.
47. He still thought that in case of severance of diplo-
matic or consular relations, and even more so in that
of armed conflict, a permanent mission should not be
withdrawn; but neither could its situation remain
absolutely unchanged. The Drafting Committee's text
went too far in providing that the severance of diplo-
matic or consular relations did not affect the obligations
of the host State and the sending State in any way.
48. Although he did not wholly endorse Mr. Kearney's
proposal, he thought it should be taken into account.
However, it covered a great variety of matters and the
Commission would not have time to examine them all.
The reference to armed conflict might be omitted, and
the Commission might explain that it had discussed
that question without coming to any decision.
49. With regard to the severance of diplomatic or
consular relations, he proposed that, in view of the
diversity of the situations which might arise, the Com-
mission should defer consideration of that subject until
the following year.
50. Mr. TSURUOKA said he agreed with Mr. Ago.
The problem was too serious to admit of a hasty solu-
tion. It was quite right to try to safeguard the freedom
of representatives to international organizations to
perform their functions, but it should not be forgotten
that in the event of armed conflict the national defence
of host States was of vital importance. In general, the
Commission had tried to equate the position of
representatives of States to international organizations
with that of diplomatic agents, but, in that particular
instance, representatives to international organizations
would be in the more favourable position.
51. Like several previous speakers, he thought the
Commission should mention the matter in its report or
in its commentary and say that it had not found time
to come to a decision on so serious a problem; that
would probably induce governments to make studies.

52. Mr. YASSEEN thought that the article embraced
too many different problems, including, as it did, the
severance of diplomatic or consular relations, the non-
recognition of a government and the case of armed
conflict.

6 United Nations, Treaty Series, vol. 500, p. 122. See 1017th meeting, paras. 52 and 70.
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53. It was clear that the severance of diplomatic or
consular relations should not affect the rights and
obligations laid down in the draft. The absence of
diplomatic relations, which was sometimes due to non-
recognition of a government, had been little discussed
by legal writers or illustrated by practice, so that it
would be difficult to draft rules on the subject.
54. The case of armed conflict had also been almost
entirely neglected by writers and the Commission itself
had reserved its position on the matter more than once.
It had taken that line, for example, during the prepara-
tion of the Convention on the Law of Treaties. Conse-
quently, the effects of an armed conflict between the
host State and one of the sending States should be
examined in detail, and it would take a long time to
formulate them.
55. It might be said that an armed conflict should not
deprive the sending State of its mission or of every-
thing the mission needed for performing its functions,
but the privileges and immunities provided for in the
draft articles were certainly not all based on the notion
of function. In the case of armed conflict, therefore,
certain restrictions might be accepted in the interests
of the host State.
56. Mr. RUDA said he fully supported Mr. Ago's
suggestion that no decision should be taken at the
present stage and that the problems involved should
simply be listed in the commentary.
57. The new article raised three different types of
problem and, when the time came, it would be more
appropriate to deal with them in three separate articles.
The first article would state that the establishment or
maintenance of a permanent mission did not imply
recognition. The second would state the rule that the
severance or absence of diplomatic or consular relations
between the host State and the sending State did not
affect the rights and obligations of either State under
the draft articles. The third article would deal with the
problem of armed conflict.
58. In the third article, it would be necessary to draw
a distinction between two types of conflict: a conflict
between a sending State and the host State, and a conflict
between a member State and the organization resulting
from measures of coercion taken against that State.
The two situations were different and raised very
delicate problems in regard to which it would be extreme-
ly difficult to strike a balance between the interests
of the host State, the sending State and the organization.
59. When the time came to draft an article on the
subject of armed conflict, he would himself favour a
general formula rather than an attempt to deal with
specific points as in Mr. Kearney's proposal. The method
followed in that proposal raised a number of problems.
For example, the limitation imposed in paragraph 2 (b)
was already covered by the provisions of article 27 and
that in paragraph 2 (c) by the last sentence of para-
graph 1 of article 28; in addition, the measure provided
for in paragraph 2 (d) could be applied in the same
way as that in paragraph 2 (e).

60. Mr. USTOR said that, despite the differences of
opinion on a number of issues, the Commission agreed

on the general rule that the host State had a duty to
make it possible for the organization to function, even
in the exceptional circumstances mentioned in the new
article. The host State was under a duty not to impede
the sending State from participating in the work of the
organization, even in those grave circumstances. That
participation was necessary in the interests of the world
community and served the cause of peace.
61. Opinions in the Commission differed only on the
detailed arrangements to be made in the exceptional
circumstances in question, especially in the event of
armed conflict. He thought that in such cases nego-
tiations would take place, as provided for in article 49.
The Commission could therefore adopt a positive
approach to the whole question and state the general
rule, rather than adopting a negative approach and
specifying the kind of restrictions which could be
legitimately imposed by the host State.

62. Mr. REUTER said he supported the Chairman's
proposal.
63. All the members of the Commission seemed to
agree that the severance of diplomatic or consular rela-
tions should not in itself affect the rights and obligations
of the host State and the sending State. But the severance
of relations always implied some other situation which
might justify certain steps. Armed conflict was not the
only one; there were also states of tension, for example.
64. With regard to the notion of armed conflict, the
views expressed by Mr. Kearney might perhaps reflect
the experience of a United States citizen. He himself
was, of course, a Frenchman, but what he said did not
necessarily reflect the point of view of his Government.
He would like that statement to be included in the
record.
65. The Commission should consider the problems
involved at length. For instance, some armed conflicts
were localized and bilateral, so that their consequences
were not nearly so grave as those of major conflicts
without recourse to arms. International organizations
usually established their headquarters in countries which,
in normal circumstances, were liberal in various respects;
but when circumstances became abnormal, the organiza-
tion suffered directly.
66. For those reasons, he was in favour of deferring
consideration of the subject until the following year;
meanwhile he would inform the French Government of
the discussion.
67. Sir Humphrey WALDOCK said he was inclined
to agree with Mr. Ago that the whole problem was
very complex and that consideration of it should be
deferred until a later stage, when the Commission would
have the benefit of the Special Rapporteur's views.

68. Mr. CASTANEDA said that where armed conflict
was concerned it would be very difficult to formulate
a general rule, because of the variety of cases which
arose in practice. It might perhaps be best to adopt
the course which had been followed in other drafts of
the Commission and include an article simply stating
that the draft related only to the law of peace and did
not deal with the problem of armed conflict.
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69. It would, however, be unfortunate if the Com-
mission's work was to end in a mere statement that
the subject had been discussed. He suggested that,
without taking any decision on the substance, the Com-
mission should include in the commentary an outline
of the various proposals it had discussed.
70. With regard to the problems of relations and
recognition, he agreed that, in view of the complexity
of the situations involved, the Commission should post-
pone a decision until the following session. The rules in
the matter were well expressed in the text proposed
by the Chairman and he would himself see no objection
to their provisional approval. Final adoption, however,
would have to await further consideration, for which the
Commission should have the benefit of the Special Rap-
porteur's views.

71. The CHAIRMAN, summing up the discussion,
noted that the Commission considered it advisable not
to mention armed conflict for the time being, and to
reserve that subject for later examination. Nearly all
the members were in favour of the wording of the second
sentence of his own proposal. That sentence could form
a separate article, as Mr. Ruda had proposed.
72. The Commission might adopt the article provi-
sionally in order to draw the attention of governments
to the subject and to show that it had been considered.
It could be stated in the commentary that the Commis-
sion had discussed the case of armed conflict but had
not yet taken a final decision on it.

73. Mr. BARTOS said he was opposed to the Com-
mission's taking a provisional decision on a question of
general international law of such wide scope. He wished
that statement to be included in the record. To illustrate
his point, he referred to the problems raised in practice
by the recognition of regimes such as those of China
and Spain.
74. The subject dealt with in the new article should
not be dropped, for it affected the interests of the whole
international community, of international organizations
and of individual States. The Special Rapporteur should
be asked to consider it in detail and governments should
be invited to comment.

75. Mr. AGO said he thought the only matter the
Commission could agree on was recognition, as treated
in the second sentence of the Chairman's proposal.
But he doubted whether that provision exhausted the
whole question. Should it not first be stated that the
host State must not invoke non-recognition to prevent
the establishment or maintenance of a permanent
mission?
76. With regard to the severance of diplomatic or
consular relations, he stressed that armed conflict was
always a possibility and could not be excluded. But there
were many different situations in which armed conflict
might occur.
77. He proposed that the Commission should refrain
not only from taking any decision on the question dealt
with in the new article, but also from asking govern-
ments for their views on the matter, since it was not
in a position to suggest a solution.

78. The CHAIRMAN asked whether the new article
should be given a title and whether the Commission's
position should be set out in the commentary or else-
where.

79. Sir Humphrey WALDOCK said that the best
course would be to deal with the matter in the introduc-
tion to the group of articles on privileges and immuni-
ties.8 It was the Commission's practice to preface each
important group of articles with introductory comments
and that would be the most suitable place to discuss the
issues raised by the proposed new article.
80. A cross-reference to article 47, which had given
rise to the whole discussion and had led to the introduc-
tion of the proposed new article would have to be
inserted in the commentary. There was a marked dif-
ference between the text of article 47 as adopted by the
Commission and the text of the corresponding article 44
of the 1961 Vienna Convention on Diplomatic Rela-
tions,9 which did refer to the case of armed conflict.
Governments would not fail to note the difference and
the Commission should, at that point, indicate that the
introduction to the whole section contained a statement
on the Commission's discussions on the subject.

81. Mr. RUDA said he wished to make it clear that
he fully supported Mr. Ago's proposal that all three
problems should be deferred until the following session.
He had not proposed that any decision, even a pro-
visional one, should be taken at the present stage.
82. As to the place at which the problem should be
mentioned, he agreed with Sir Humphrey Waldock.

83. Mr. USTOR said that the best place for the
explanation would be at the beginning of the section on
facilities, privileges and immunities. The Commission
would explain, at that point, that in bilateral diplomacy
the severance resulting from armed conflict or from the
rupture of diplomatic relations was complete, so that no
problem of privileges and immunities arose, but that in
the present draft a special problem arose because the
organization must continue despite the conflict or breach
between the host State and one of the member States of
the organization.

84. Mr. YASSEEN said that the subjects under dis-
cussion might perhaps require new articles and the Com-
mission could give the necessary explanations in the
introduction to the section on facilities, privileges and
immunities. Mr. Ago might be asked to transmit a draft
to the Secretariat.

85. The CHAIRMAN suggested that the Commission
should not adopt the new article, but should explain its
position in the introduction to the section on facilities,
privileges and immunities. It might ask Mr. Ago,
Mr. Reuter and Sir Humphrey Waldock to prepare a
draft for the Secretariat.10

It was so agreed.

8 Articles 22-43.
9 United Nations, Treaty Series, vol. 500, p. 122.
10 See 1038th meeting, para. 42.
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ARTICLE 47 (Facilities for departure).11

86. The CHAIRMAN reminded the Commission that
it had deferred a final decision on the text of article 47,
in particular on the expression "in case of emergency",
pending its decision on the wording of the new article.
He suggested that the Commission should now finally
adopt article 47 and give the necessary explanations of
the notion of "emergency" in the introduction to the
section on facilities, privileges and immunities.

It was so decided.

87. Mr. BARTOS and Mr. YASSEEN said that they
had not participated in that decision.

ARTICLE 48 (Protection of premises and archives)12

88. The CHAIRMAN reminded the Commission that
article 48 had only been adopted provisionally. Though
it contained no reference to emergency, he suggested
that it be stated in the commentary that the Commission
had reserved its position on the cases mentioned in the
relevant paragraph of the introduction to the section
on facilities, privileges and immunities.
89. In the English version of paragraph 1 of article 48
the word "finally" should be substituted for the word
"definitely", to bring the text into conformity with
article 46.13

90. The wording proposed by the Special Rapporteur
for the second sentence of paragraph 1 (A/CN.4/218/
Add.l) had been amended, and a consequential amend-
ment to paragraph 2 was needed to show that it was
at the request of the sending State that the host State
must grant the latter facilities for removing the property
and archives of the permanent mission.
91. After an exchange of views, he suggested that
paragraph 2 be amended to read: "The host State, if
requested by the sending State, shall grant the latter
facilities for removing the property and archives of the
permanent mission from the territory of the host State."

It was so agreed.

Article 48, thus amended, was adopted

The meeting rose at 6.40 p.m.

11 For previous discussion and text, see 1032nd meeting,
paras. 13-25.

12 For previous discussion and text, see previous meeting,
paras. 48-91.

13 See previous meeting, paras. 8-10 and 47.
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Chairman: Mr. Nikolai USHAKOV

Present: M. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Eustathiades, Mr. Kearney, Mr. Reu-
ter, Mr. Rosenne, Mr. Ruda, Mr. Tsuruoka, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

Relations between States and international
organizations

(A/CN.4/218)
[Item 1 of the agenda!

(continued)

DRAFT ARTICLES PROPOSED BY THE DRAFTING
COMMITTEE

ARTICLE 41 (Duration of privileges and immunities)
1. The CHAIRMAN said he thought the Commission
ought to reconsider the text of article 41, paragraph 2,
which it had already adopted.1 The wording of the
first part of the first sentence was perhaps not entirely
satisfactory, the last part of it did not specify who was to
grant the reasonable period for leaving the country, and
there was a reference at the end to the case of armed
conflict. Since the Commisson did not have time to
discuss paragraph 2 again, he suggested that Mr. Ago,
with the help of perhaps two other members, be asked
to prepare better wording.

It was so agreed.2

State Responsibility

(A/CN.4/208; A/CN.4/209; A/CN.4/217)
[Item 3 of the agenda]

(resumed from the 1013th meeting)

2. The CHAIRMAN invited the Commission to
resume consideration of the topic of State responsibility.
3. Mr. ROSENNE said that, as he had been absent
when the Commission had last discussed that topic, he
now wished to congratulate the Special Rapporteur on
his extremely useful review of past work and to thank
him for assembling a large quantity of relevant documen-
tation in the annexes. He understood that some dif-
ficulties had arisen in the production of the annexes, as
a result of which some parts of them had appeared in
a language which was not one of the official languages
of the United Nations — a fact which had considerably
inconvenienced him in his examination of the documents.
He urged the Commission to assert its authority and
insist that its documents should be submitted to it in the
form considered appropriate by the Special Rapporteur
concerned, not by those responsible for the physical
production of documents.

4. He concurred in the general view that the Com-
mission should ask the Special Rapporteur to continue
his work in the manner he proposed.3 That would be in
accordance with the decision which the Commission
had taken in 1963, in the light of the detailed examina-
tion of the topic made by its Sub-Committee on State
Responsibility presided over by Mr. Ago,4 and had
confirmed at its nineteenth session in 1967.5

1 See 1023 rd meeting, paras. 54 and 60.
2 For resumption of the discussion, see 1038th meeting,

para. 6.
3 See 1011th, 1012th and 1013th meetings.
4 See Yearbook of the International Law Commission, 1963,

vol. II, p. 224, paras. 52-55.
5 Op. cit., 1967, vol. II, p. 368, para. 42.
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5. The consistency with which the Special Rapporteur
had expressed his views on the general approach to the
problem gave the Commission an assurance that he
would not lead it on a collision course with the obstacles
which had prevented the success of the 1930 Codifica-
tion Conference at The Hague and which largely
explained the Commission's own lack of success when
it had considered the topic of State responsibility in the
1950's
6. He understood the Special Rapporteur's general
objective to be the preparation of a set of terse draft
articles on State responsibility as such, the existence of
the substantive rules of law the violation of which gave
rise to responsibility being more or less assumed. It was
the objectively established violation of such a rule which
constituted a ground for State responsibility as that
term was understood in international law. That point had
been emphasized in the Special Rapporteur's 1967 note 6

and was reaffirmed in his present report (A/CN.4/217,
para. 90). At the same time, careful attention must be
paid to the possible repercussions on State responsibility
of recent developments in international law.
7. In order to prevent the Commission's future work
on the topic from becoming too abstract, however, it
would be useful if the general rules of State respon-
sibility, as ascertained by the Special Rapporteur, could
be tested against a suitable branch of international law,
say, the general law of treaties. Apart from the discus-
sion which had led to article 73 of the Vienna Conven-
tion on the Law of Treaties,7 the Commission's work on
the law of treaties had impinged on the topic of State
responsibility on several occasions, and in dealing with a
number of subjects it had found that any further explora-
tion would lead it to encroach on that topic. An obvious
example was the case of breach of a treaty. There were
other less obvious examples, such as the case envisaged
in article 30 of the Vienna Convention on the Law of
Treaties, concerning the application of successive treaties
relating to the same subject-matter.8

8. Lastly, he noted that the title of the topic was and
remained "State responsibility" and he entirely agreed
that the Commission was not concerned with questions
of responsibility of, or towards, entities other than
States.
9. Sir Humphrey WALDOCK said that he, too, had
been absent when the Commission had discussed the
topic of State responsibility, and he wished to say that
he was in full agreement with the Special Rapporteur's
approach, which was in conformity with that con-
templated by the Commission's 1963 Sub-Committee on
State Responsibility and endorsed by the Commission
itself on a number of occasions. The Special Rapporteur
was quite right in suggesting that the Commission should
deal with State responsibility as such, in order to see
what principles could be stated as principles of law in
the matter.

6 Ibid., p. 326, para. 4.
7 Official Records of the United Nations Conference on the

Law of Treaties, Documents of the Conference, document
A/CONF.39/27.

s Ibid.

10. The Commission must take care not to be diverted
into the study of the substantive rules of particular
branches of international law. A warning on that point
was given by the Secretariat paper entitled "Proposals
submitted to, and decisions of, various United Nations
organs, relating to the question of State responsibility"
(A/CN.4/209). An examination of that paper showed
that a great many of the matters discussed by the Com-
mission in connexion with State responsibility earlier in
the present session had been on the agenda of the
Special Committee on Principles of International Law
concerning Friendly Relations and Co-operation among
States or on that of some other United Nations body.
11. The task of ascertaining the law of State respon-
sibility proper, could not, of course, be undertaken in
a complete vacuum. All the judicial precedents and
State practice on the topic were connected with the
application of substantive rules of law the violation of
which had given rise to State responsibility. Nevertheless,
the Special Rapporteur had acted wisely in deciding to
confine his attention to State responsibility as such. With
that approach, the Commission could hope to produce
a valuable piece of work.
12. He associated himself with the tributes paid to the
Special Rapporteur for his most useful report, which
gave a lucid and precise account of the past work on the
codification of the topic.
13. Mr. REUTER said he had not been present during
the Commission's earlier discussion of Mr. Ago's report
and wished to congratulate him on his excellent study.
He approved of the course of action recommended by
the Special Rapporteur.

14. Mr. BARTOS paid a tribute to Mr. Ago and said
he agreed with his approach to the topic. State respon-
sibility had been on the Commission's agenda for a long
time; he was glad to note that Mr. Ago would probably
be submitting a full report the following year.

15. Mr. AGO thanked the members of the Com-
mission for their kind words and for their support.
16. Mr. Tammes had very clearly distinguished
between the "vertical" and the "horizontal" method,9

both of which might be used in studying State respon-
sibility. The "vertical" method consisted, first, in
defining, by reference to customary law or treaty law,
the general rules applicable in a particular field, in the
present case State responsibility. It was those primary
rules which established the basic obligations of States.
The next step was to determine the cases in which the
primary rules were broken, and the last step, to state
the consequences of such breaches.
17. In the "horizontal" method, it was assumed that
the rules existed, and one tried to find the common
features of breaches, irrespective of the field in which
they occurred. In other words, the aim was to determine
the circumstances in which a breach was imputed to a
State, or conversely, a State was relieved of respon-
sibility. The next step was to establish the consequences
of the wrongful act for the State which committed the

9 See 1012th meeting, para. 3.
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breach. At that stage it might be necessary to refer to
the primary rules.
18. All the members of the Commission seemed to
agree that it was only by the "horizontal" method that
the topic of State responsibility could be really codified.
The adoption of that approach left open the question
whether it was advisable to codify certain primary rules.
The question of the rights of aliens, to which Mr. Cas-
taneda had drawn attention,10 would thus be only
provisionally excluded because it did not come within
the framework of the codification of State responsibility.
That was also true of many other problems which had
been mentioned during the discussion, in particular the
state of necessity, the abuse of rights and the exhaustion
of local remedies.
19. Some writers had carried that distinction very far,
which might lead to abstract results. And since the
topic of the international responsibility of States was
very concrete and contemporary, it should not be
"sterilized".
20. The members of the Commission seemed to be
unanimous in recognizing the need first to establish the
basic conditions of State responsibility and then to deter-
mine its consequences. A twofold distinction then had to
be made, relating, first, to the importance of the obligation
violated and, secondly, to the gravity of the violation.
The consequences of a wrongful act certainly depended
on the nature of the obligation violated. Similarly, there
could be different degrees of gravity in the violation
itself, irrespective of the importance of the obligation
violated, and there again the consequences would not be
the same. In that case, it would be necessary to go
back to the primary rules and, without defining them
precisely, to classify them according to the consequences
of their breach. The violation of some obligations
entailed only the duty to make reparation, whereas the
violation of others also entailed a sanction.
21. Further, as the Chairman had observed, a State
whose subjective rights had been infringed might be
incapable of imposing a sanction. Relations involving
responsibility were established solely between the State
committing the infringement and the State suffering the
injury; but, even so, the infringement might be so serious
as to concern the international community as a whole
and to lead to the imposition of collective sanctions
applied through international organizations, or to what
had been called actio publica, which was action instituted
by a State other than the injured State with a view to the
adoption of measures against the infringement.
22. The question whether the notion of criminal
responsibility should be included in a study on State
responsibility was essentially a matter of terminology.
In the case of a serious violation the possible sanction
was certainly of a penal character, so that it would then
be possible to speak of the criminal responsibility of a
State. But that was not the usual sense in which criminal
responsibility was understood.
23. Some members of the Commission had stressed
the importance of responsibility for risk, but he doubted

whether it was advisable to deal with that question at
the moment. When the "horizontal" method was
adopted, the starting point was the idea of non-fulfilment
of an international obligation. But in the case of respon-
sibility for risk, the idea of non-fulfilment was absent;
what was really involved was a primary obligation to
make reparation. In a particular field, a customary rule
might emerge, under which certain activities were
prohibited and constituted a violation of an international
obligation; that would be a case of international res-
ponsibility within the scope of the subject under
consideration.

24. Mr. Kearney had recommended that an article be
drafted on procedure for the settlement of disputes.11 If
the Commission was to codify primary rules, a provision
of that kind would certainly have to be drafted, but the
"horizontal" method assumed that a dispute already
existed. The origin of the dispute was the breach of a
primary rule, rather than the breach of any particular
rules relating to responsibility. Where a treaty obligation
was violated, it was the method of settlement provided
for in the treaty that should apply. Disputes might arise
about the application of a particular rule of respon-
sibility, but that was something the Commission would
have to consider at a later stage.

25. The question of responsibility for the acts of
entities other than States, mentioned by Mr. Rosenne,
would also have to be examined later.

26. In conclusion, he welcomed the unity of the
views expressed by members of the Commission. He
suggested that, in its report to the General Assembly,
the Commission should state that it had been unable
to devote sufficient time to the topic of State respon-
sibility, but that it had nevertheless made some progress
and hoped to be able to submit a set of draft articles
the following year.

27. The CHAIRMAN congratulated the Special Rap-
porteur on behalf of the Commission. His detailed and
useful report had made it possible to delimit the topic
satisfactorily.
28. The Commission's report to the General Assembly
might state that Mr. Ago's study had enabled the Com-
mission to examine certain essential problems. He
suggested that the Secretariat be instructed to draft
something to that effect.

29. Mr. EUSTATHIADES, speaking as General
Rapporteur, said he agreed with the Chairman that the
report should state that Mr. Ago's excellent study had
enabled the Commission to tackle the main issues and
to provide the Special Rapporteur with a programme
for his future work.

30. Like Mr. Ago, he thought that neither responsi-
bility for risk nor the consequences of such responsibility
were urgent problems. It was for the Special Rapporteur
to decide when they should be examined.

31. Mr. ROSENNE said that the Commission's
debates on State responsibility at the present session

10 See 1013th meeting, paras. 19-27. 11 See 1012th meeting, paras. 25-26.
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had been much more important than might appear from
the number of meetings devoted to the topic. He sug-
gested that the passage on State responsibility to be
included in the Commission's report should, if possible,
be fairly detailed. In particular, it might contain a
historical introduction based on the note submitted to
the Commission by the Special Rapporteur in 1967.
32. The CHAIRMAN said that the Special Rapporteur
himself would draft that part of the Commission's
report and would try to reproduce the sense of the
discussion in it, but the Commission's decision would be
drafted by the General Rapporteur, with the assistance
of the Secretariat.

Most-favoured-nation clause

(A/CN.4/213)
[Item 4 of the agenda]

33. The CHAIRMAN invited the Special Rapporteur
to introduce his first report on the most-favoured-nation
clause (A/CN.4/213).
34. Mr. USTOR (Special Rapporteur) said that he had
considered asking the Chairman to postpone the exam-
ination of his first report until the twenty-second session,
because the Commission had so little time left at its
disposal. The Chairman had, however, decided other-
wise and, as Special Rapporteur, he would certainly find
members' comments illuminating.
35. The report was an unpretentious piece of work
on a subject which was a minor one compared to that
of State responsibility, but he had nevertheless found it
necessary to peruse a great deal of material. The most-
favoured-nation clause raised complex problems, many
of which were of an economic nature. After he had
thoroughly examined those problems, he expected to
prepare about twelve draft articles for consideration by
the Commission. He had tried to introduce the subject
by dealing with the historical background up to the end
of the Second World War, and had not yet covered the
period since 1945.
36. In writing his report, he had been guided by the
decision taken by the Commission at its twentieth
session, as set out in the last three sentences of para-
graph 93 of its report to the General Assembly,12 and
by the plan of work outlined in the working paper he
himself had submitted at that session.13

37. The purpose of his first report was to set
the subject in perspective, examine the authorities,
assess earlier attempts at codification and provide a
bibliography.
38. Chapter I contained a short history of the most-
favoured-nation clause with reference to international
trade. Its links with commercial treaties were much
closer and more significant than those with treaties
pertaining to other subjects. Many establishment and

consular treaties did not contain a most-favoured-nation
clause, but such a clause appeared in most commercial
treaties. The part played by the clause and the whole
question of discrimination in international trade was an
essential aspect of the topic. He had tried, however, and
would continue to try, not to restrict himself to its
application in the context of international trade.
39. Sections 11, 12 and 13 of chapter I dealt with
certain other matters. In section 11, he had briefly
described the practice of the USSR during the early
years of its existence. That practice showed that although
the application of the clause had largely developed under
the capitalist system, it had also been used by the first
socialist State and subsequently by others adopting the
same economic system. Section 12 was mostly derived
from Mr. Zourek's examination of the problem during
the Commission's work on codification of the rules on
consular relations.14 In section 13 he had examined the
practice of the Permanent Court of International
Justice, but there was relatively little material that was
germane to the subject.
40. Chapter II contained an account of earlier attempts
at codification, in which the League of Nations had
played an important part, particularly through the work
of its Committee of Experts for the Progressive Codi-
fication of International Law, which had prepared an
interesting study on the topic, and through the Economic
Committee of the League Assembly, as well as other
bodies which had approached the matter from the
economic angle. The latter bodies had concentrated on
trade policy and on the role which the most-favoured-
nation clause could play in it.
41. The material reproduced in the annexes showed
that many of the questions raised by the most-favoured-
nation clause had already been considered at the time
of the League of Nations.
42. The Institute of International Law had examined
the effects of the clause in matters of commerce and
navigation and in 1936 had adopted a resolution on
the topic, which was reproduced in annex II. The
Institute had taken up the topic again in 1967 and had
appointed Mr. Pierre Pescatore rapporteur. Mr. Pesca-
tore had drafted a fairly long report, which was before
the Institute and might have a bearing on the Com-
missions's own work. He himself had made use of
such material by virtue of the provision contained
in article 16, sub-paragraph (e), of the Commis-
sions's Statute concerning consultation with scientific
institutions.
43. At its twentieth session, the Commission had
accepted his suggestion that certain specialized agencies
and other organizations should be consulted regarding
their practice,15 and the Legal Counsel had communi-
cated with them in January 1969. While most of them
had already replied, some had not yet done so. GATT,
for example, wished to submit a detailed reply, which
would take some time to prepare. The answers of the
other agencies had not provided a great deal of material,

12 See Yearbook of the International Law Commission 1968
vol. II.

13 Ibid., document A/CN.4/L.127.

14 Op. cit, 1960, vol. II, pp. 19-26.
15 Op. cit., 1968, vol. II, Report of the Commission to the

General Assembly, chapter IV, para. 94.
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with the exception of those from UNCTAD and the
Economic Commission for Europe, both of which had
given a very full description of their work concerning
the operation of the clause.
44. As he had said in paragraph 9 of the introduction
to his first report, he hoped to complete it by a second,
which would contain an account of the three relevant
cases heard by the International Court of Justice,
namely, the Anglo-Iranian Oil Company case (juris-
diction);1' the Case concerning rights of nationals of
the United States of America in Morocco1T and the
Ambatielos case (merits: obligation to arbitrate).1* The
pleadings and the Court's judgments contained the sedes
materiae of the rules for the most-favoured-nation
clause.
45. He hoped that the material he would present in
his second report, together with that in the first, could
provide a basis for preparing a series of draft articles
stating the generally accepted rules on the operation of
the clause.

46. Mr. KEARNEY said that the Special Rapporteur's
first report, though mainly historical, was extremely
valuable; it contained, in a relatively small compass,
a thorough and learned examination of the genesis of
the most-favoured-nation clause and its ramifications up
to the Second World War. The material assembled on
the period between the two World Wars provided a
searching bird's-eye view of the operation of the clause.
During that period, however, its operation had been
greatly affected by the world-wide economic depression
of the thirties and the national measures taken to mini-
mize its effects, and that factor might have had a
somewhat distorting effect, as the Special Rapporteur
had pointed out. Thus, owing to the special economic
conditions which had prevailed, the history of that
period did not provide a set of precedents which could
be of conclusive value for the Commission's study, and
its policy regarding future work on the topic should
consequently not be discussed at that stage. The Special
Rapporteur's second report, which was to contain an
account of developments since the Second World War,
would provide the necessary basic information for that
purpose.

47. Mr. ROSENNE paid a tribute to the Special Rap-
porteur's very useful report and said he was particularly
grateful for the selected bibliography in annex III.
48. He would be interested to know why the title
had been changed to "The most-favoured-nation clause"
when the General Assembly, in its resolution 2272
(XXII), had endorsed the Commission's decision to
place on its programme the topic of "Most-favoured-
nation clauses in the law of treaties". The Commission's
own decision at its nineteenth session19 indicated that
it had intended to deal with the clause in the general
context of the law of treaties, a view which was

16 I.C.J. Reports, 1952, p. 93.
" Ibid., p. 176.
18 Op. cit., 1953, p. 10.
18 See Yearbook of the International Law Commission, 1967,

vol. II, p. 369, para. 48.

confirmed by the discussions at its sixteenth and eigh-
teenth sessions on how the clause should be handled in
the draft articles on the law of treaties.
49. At the second session of the Vienna Conference
on the Law of Treaties, the delegations of Hungary
and the Soviet Union had jointly submitted, at the
fourteenth plenary meeting, an amendment to article 32,
proposing the insertion of the following new paragraph
after paragraph 1: "The provisions of paragraph 1
shall not affect the rights of States which enjoy most-
favoured-nation treatment". Later, at the same meeting,
those two delegations had agreed not to press their
amendment to a vote, on the understanding that
article 32 would be interpreted in the manner described
by the Soviet Union representative at that meeting.
50. Owing to the lack of time, the Special Rapporteur
would not be able to answer the question whether the
most-favoured-nation clause was an institution of inter-
national law in its own right or an element in a par-
ticular branch of law, such as the law of treaties.
51. He had been struck by Mr. Wickersham's
conclusions regarding the effects of violations of the
clause, as set out in the report submitted to the League
of Nations Committee of Experts for the Progressive
Codification of International Law (A/CN.4/213,
paras. 90-92). It would be useful if, in due course, the
Special Rapporteur could consider whether any new
practices had developed that raised obstacles to the free
operation of the clause.
52. The Special Rapporteur should be requested to
continue his work in the manner outlined in paragraph 9
of his first report, taking into account the separate and
dissenting opinions delivered in the International Court
of Justice in the three cases mentioned. He hoped that
the material obtained from the organizations and
agencies consulted would be made available to the
Commission.

53. Mr. REUTER congratulated the Special Rappor-
teur on the excellent report he had submitted to the
Commission. He had been quite right in deciding to
begin his study with a historical review of the subject,
which provided a solid basis for the Commission's
work. The second report would give a clearer idea of the
direction which that work should take, for though there
could be no doubt that its source was the law of treaties,
the Commission did not yet know exactly what it would
lead to.
54. All that could be done at the present stage was
to consider what action should be taken. One of the
first questions that arose was whether most-favoured-
nation clauses should be distinguished according to what
they related to. What struck one straight away was
that such clauses had hitherto related mainly to economic
matters and that there were wide differences between
them, according to whether they concerned trade—
Customs questions, movement of persons—treatment
of aliens, right of establishment, or movement of
capital—financial treaties, especially those concerning
taxation and the unrestricted transfer of capital. But
it was necessary to consider whether the clause could
operate in non-economic matters. One example was
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provided by consular treaties, which had their origin
in trade, but went much further. It would be interesting
to know whether such clauses existed outside consular
relations and whether they were conceivable in such
matters as assistance, which was still within the
economic sphere but touched on politics, or in purely
political fields. Even from the political point of view,
the generalization of a system of international security
could conceivably be effected by the generalization of
bilateral treaties containing most-favoured-nation
clauses. It was also conceivable that the clause might
be applied in new areas or at least might come into
general use in areas where it had seldom been applied.

55. Another approach to the problem would be to
consider differences in the operation of the clause,
according to whether it was applied between countries
at the same or at different levels of economic develop-
ment, between countries with similar or different general
systems, or on a universal or a regional basis.
56. Even if those concrete ideas were taken as the
starting point, it remained to be seen what the outcome
of the Commission's work would be from the legal point
of view. The Commission might be led to deal either
with the technique of treaties in the strict sense or with
the general problem of discrimination, and in his view
the most-favoured-nation clause was very closely linked
with the latter problem, even in non-economic areas.
The Commission might perhaps also be led to formulate
certain conclusions about the mechanism of the clause,
according to whether it was applied within international
organizations or outside them. In that connexion, it
would have to bear in mind that each international
organization, taken separately, had its own political and
economic philosophy and its own conception of the
most-favoured-nation clause, which, though very inter-
esting in itself, was only valid for that organization.

57. Another legal point to be taken into consideration
was that the most-favoured-nation clause was a factor
making for uniformity of treatment, and hence for
justice, but also for injustice, and that it consequently
brought with it other devices known as "saving clauses".
Perhaps the Commission ought later to study some of
the more general problems raised by the operation of
saving clauses in the constituent instruments of inter-
national organizations or hi bilateral agreements.

58. Mr. CASTREN said he associated himself with
the congratulations addressed to the Special Rapporteur
on the excellent report he had submitted. The Special
Rapporteur had been right to devote particular attention
to the attempts at codification made at the time of the
League of Nations, in view of the important part the
League had played in that work. He fully approved of
the Special Rapporteur's plan of work and agreed with
him that once the Commission had before it the addi-
tional material that was to be embodied in his second
report, it would be able to start formulating the modern
rules of international law governing the most-favoured-
nation clause.

59. Sir Humphrey WALDOCK thanked the Special
Rapporteur for an outstanding piece of work, which

was obviously based on very careful research and gave
great promise for the next report on the topic.
60. After hearing the illuminating comments of
Mr. Rosenne and Mr. Reuter, he wished only to recall
that there was a certain point of contact between the
topic under consideration and State succession in respect
of treaties. He and Mr. Ustor would consult together
in regard to any overlap between State succession and
the most-favoured-nation clause.
61. Mr. RUDA said that the Special Rapporteur had
produced a very complete and useful first report, which
not only contained a great deal of information, but was
also well written and contained a lucid exposition of
the issues involved which was particularly helpful to
members who were not experts on the subject. He
looked forward to the second report, which was to
contain the material supplied by the organizations and
agencies consulted, and an account of the three relevant
cases heard by the International Court of Justice. When
the final version of the report was issued, perhaps the
bibliography in annex III could be put into alphabetical
order by the Secretariat.
62. The CHAIRMAN, speaking as a member of the
Commission, warmly congratulated the Special Rappor-
teur on his report, which would be very useful to all
those who had not made a special study of the subject
and which brought out its importance and complexity
and its ramifications outside the purely legal sphere.
He particularly thanked the Special Rapporteur for
mentioning the position taken on the most-favoured-
nation clause by the young Soviet Republic.
63. It was still too early for the Commission to be
able to decide whether the questions raised by the topic
under consideration belonged to the law of treaties or
to the much wider field of contemporary international
law, and whether the problems of discrimination and
the application of the clause should be treated together
or separately. The situation would be clearer when the
Special Rapporteur had completed his second report and
a first draft of articles.
64. Mr. AGO said that, being unfamiliar with the
subject of the Special Rapporteur's report, he had found
it most instructive; he welcomed the fact that the
Commission was developing the practice of reviewing
the history of a topic before beginning to examine its
substance. As the most-favoured-nation clause had
hitherto been discussed mainly with reference to its
economic aspects, the Commission should take care not
to be drawn outside the field of law, but he felt sure the
Special Rapporteur's experience would enable it to
avoid that danger.

65. Mr. USTOR (Special Rapporteur) thanked the
members of the Commission for their constructive
comments and encouragement, which would be of great
value to him.
66. Briefly replying to the points raised, he said that
the title he had originally intended to use was that
mentioned by Mr. Rosenne but, at the twentieth session,
Mr. Ago had suggested that it was too long and should
be shortened. He had at once agreed, because it gave
him and the Commission greater latitude in considering
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the topic. For the time being, however, it would be
difficult to go beyond the subject of most-favoured-
nation clauses in the law of treaties, though he appre-
ciated Mr. Reuter's view that the Commission might
have to consider rules relating to non-discrimination. It
would be unrealistic to enlarge the scope of the study
before ascertaining whether that was feasible.
67. Where violations of the clause were concerned,
there were at present practices which some parties
considered to constitute violations of the clause, while
other parties did not. That point could be illustrated by
East-West trade. Eastern European countries believed
that when western countries exercised discrimination
against their trade, they were committing a violation
of the most-favoured-nation clause, whereas the western
countries contended that the so-called violations were
inherent in the differences between the economic systems
of the two groups. An important and complex problem
was involved and he would consider how it could be
handled.
68. Mr. Reuter had asked what the Commission was
trying to do and what it expected of the study. That
was still an open question and he had not yet made up
his own mind.
69. The Chairman, speaking as a member of the
Commission, had raised the issue of discrimination,
which was a separate, but closely connected one. The
obvious example that came to mind was that of
Customs tariffs. For instance, the practice of the United
States Government was to accord most-favoured treat-
ment to nearly all the countries of the world with very
few exceptions, and the countries excepted were inclined
to regard that practice as discriminatory.
70. He agreed with Mr. Ago that the Commission
should not attempt to solve economic problems or deal
with trade policy. Nevertheless, it was a body of lawyers
which could serve the practical needs of the international
community and that consideration should always be
borne in mind.
71. The CHAIRMAN suggested that the Commission
should include, at the end of the section of its report
on that item of the agenda, a paragraph thanking the
Special Rapporteur for his first report and requesting
him, before preparing any draft articles, to complete
it on the lines set out in paragraph 9 of the introduction,
giving an account of the decisions taken and the practice
followed since the Second World War.

It was so decided.

The meeting rose at 1.10 p.m.

ter, Mr. Rosenne, Mr. Ruda, Mr. Tsuruoka, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

1037th MEETING

Tuesday, 5 August 1969, at 3.15 p.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castaneda,
Mr. Castren, Mr. Eustathiades, Mr. Kearney, Mr. Reu-

Draft report of the Commission on the work of its
twenty-first session

(A/CN.4/L.143-148 and Addenda)

Chapter II

RELATIONS BETWEEN STATES
AND INTERNATIONAL ORGANIZATIONS

1. The CHAIRMAN invited the Commission to
consider the part of Chapter II of its draft report
contained in document A/CN.4/L.144/Add.l.

COMMENTARY TO ARTICLE 27 (Freedom of movement)
Paragraph (1)

Paragraph (1) was approved.
Paragraph (2)
2. Mr. ROSENNE suggested that the fourth, fifth and
sixth sentences be deleted. They began with a reference
to the effect which the inclusion in the article of a
provision on members of the family might have on the
interpretation of article 26 of the 1961 Vienna Conven-
tion. The problem of possible effects on the interpre-
tation of that Convention was, however, a general one,
which did not arise solely with respect to article 27,
but also affected one or two other articles and was
mentioned in the relevant commentaries. He would
therefore suggest that the subject be dealt with in a
paragraph of the introduction to the whole group of
articles; in that paragraph, it would be explained that
the 1961 Convention had been used in preparing the
present draft and that where the Commission had depar-
ted from that model, it had done so because of the
special character of permanent missions. The scattered
references to the problem in the various commentaries
would then be dropped.

3. Mr. TSURUOKA supported Mr. Rosenne's
suggestion.

4. Mr. CASTR6N said it was hardly possible to
delete the whole passage suggested by Mr. Rosenne.
Where the Commission's text departed from the system
of the 1961 Vienna Convention, some explanation
should be given in the commentary. He himself would
like to suggest that the third sentence de deleted, because
it was not correct to say that the right in question
"probably went without saying".

It was so agreed.
5. The CHAIRMAN suggested that the passage which
Mr. Rosenne wished to have deleted should be con-
siderably shortened, so as to refer simply to the fact
that the present liberal practice with regard to members
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of the family constituted the expression of a customary
rule of international law.

6. Mr. YASSEEN said he agreed with the Chairman
that the present practice could be regarded as reflecting
a customary rule. He did not believe that any question
of interpretation of the 1961 Vienna Convention arose.
7. Sir Humphrey WALDOCK said that the point
raised by Mr. Rosenne was generally valid but did not
apply to the particular case under discussion. The posi-
tion was in fact that, during its discussion of article 27,
the Commission had discovered a gap in the system
applicable to diplomatic agents. It had arrived at the
conclusion that the omission from the Vienna Conven-
tion of a provision relating to members of the family
was inadvertent. It had therefore decided to fill the gap
so far as the present draft was concerned, perhaps
especially because of the absence of reciprocity in the
case of permanent missions.

8. He accordingly suggested that the beginning of the
fourth sentence, with its reference to the interpretation
of article 26 of the Vienna Convention, be deleted,
together with the reference to "a broad interpretation
of that Convention" in the latter part of the sentence.
The sentence as a whole would then read: "The Com-
mission agreed that the present liberal practice with
regard to the members of the families of diplomatic
agents could be regarded as an expression of a custo-
mary rule but that it was preferable to insert a specific
provision to that effect in the present draft articles in
view, in particular, of the lack of reciprocity in multi-
lateral diplomacy". The last two sentences would be
deleted.

// was so agreed.
Paragraph (2), as aniended, was approved.

Paragraph (3)
Paragraph (3) was approved.

Paragraph (4)

9. Mr. ROSENNE suggested that, in the last sentence
but two, the concluding words "their temporary nature"
be replaced by the words "the particular character of
those missions", since the temporary nature of special
missions was not the only factor involved. He also
suggested that, in the last sentence but one, for the sake
of clarity, the words "in the case of permanent
missions" be inserted after the words "if difficulties
arose ".

It was so agreed.
Paragraph (4), as amended, was approved.
The commentary to article 27, as amended, was

approved.

COMMENTARY TO ARTICLE 28 (Freedom of com-
munication)

Paragraphs (1), (2) and (3)
Paragraphs (I), (2) and (3) were approved.

Paragraph (4)
10. Mr. ROSENNE suggested that the Secretariat be

requested to add a reference to communications between
permanent missions.

It was so agreed.
Subject to that addition, paragraph (4) was approved.

Paragraphs (5) and (6)
Paragraphs (5) and (6) were approved.

Paragraph (7)
11. Mr. KEARNEY said the statement in the second
sentence that the arrangements were concluded "once
and for all" was too sweeping. It would be better to
use some such phrase as "as a general rule".
12. The CHAIRMAN said that the use of the word
"concluded" was incorrect since the arrangements were,
strictly speaking, not "concluded" but simply made.
13. Sir Humphrey WALDOCK suggested that both
points could be met by replacing the words "which
concluded such arrangements once and for all" by the
words "for which such arrangements were made on
a continuing basis".

It was so agreed.
14. Mr. USTOR, referring to the last sentence, said
that the right "freely" to take possession of the bag
would be negated if the member of the permanent
mission concerned were required to observe the "normal
regulations".
15. Mr. KEARNEY said it was because that point
had been raised during the discussion on article 28 that
the Commission had decided to include in the commen-
tary an explanation that the omission of the phrase
"by arrangement with the appropriate authorities",
which appeared in the corresponding provision on
special missions, did not imply that a member of the
permanent mission could disregard safety regulations
when moving towards aircraft to take possession of the
bag.1.
16. The CHAIRMAN suggested that some of the
difficulties could be overcome by omitting all reference
to the interpretation of the 1961 Vienna Convention.
17. Mr. KEARNEY said he agreed and that he would
accordingly suggest the deletion of the penultimate
sentence which read: "It was noted that article 27 of
the Vienna Convention on Diplomatic Relations did
not contain the phrase."

It was so agreed.
18. Mr. YASSEEN suggested that the concluding
words of the paragraph, "normal regulations", be
replaced by the words "applicable regulations". The
right of free access existed and the host State had the
duty to respect it. The host State could, of course, enact
regulations for such purposes as ensuring the security of
aircraft and of persons in an airport, but it could not
make regulations which would nullify the rights of the
permanent mission in the matter.

The amendment proposed by Mr. Yasseen was
adopted.

1 See 995th meeting, paras. 30-40.
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Paragraph (7), as amended, was approved.
The commentary to article 28, as amended, was

approved.

COMMENTARY TO ARTICLE 29 (Personal inviolability) AND
TO ARTICLE 30 (Inviolability of residence and property)

Paragraphs (1) and (2)
Paragraphs (1) and (2) were approved.

Paragraph (3)
19. Mr. KEARNEY suggested that, in the second
sentence, the words "the provision of a special guard"
be replaced by "police protection", which was the more
usual formula.

20. The CHAIRMAN said that it would be for the
host State to decide whether it could make police forces
available or not. In a capital where there were a large
number of embassies, experience showed that it was not
possible to provide police protection for all of them.
He would prefer that the sentence should be deleted
altogether.

21. Mr. KEARNEY said that the term "police protec-
tion" had a much broader meaning than protection by
uniformed municipal police; it covered whatever official
protection happened to be required in the circumstances.
In the United States, for example, police protection was
normally a matter for the individual States of the Union,
so that, as far as United Nations Headquarters was
concerned, it was the New York State forces and the
New York City Police which provided the necessary
protection.
22. However, if other members preferred to retain
the words "the provision of a special guard", he would
not press the point.

23. The CHAIRMAN said that the opening words of
the second sentence, "The host State must take all
necessary measures...", where perhaps too strong. It
might be more correct to say: "The host State may
take all the necessary measures. . .", since while there
was an obligation to ensure protection, there was none
to provide a special guard.

24. Mr. BARTOS said that the host State undoubt-
edly had a duty to take security measures. In fact, it
had a duty to do so regardless of the desires of the
embassy or mission concerned. It would be better that
the commentary should not go into detail, since it was
for the host State to decide, according to the circum-
stances, how it would fulfil its obligations. Whether
Federal, State or municipal police forces were employed
was solely for the host State to decide.

25. Mr. CASTREN suggested that the last part of the
sentence in question be dropped altogether.
26. Sir Humphrey WALDOCK said he thought it
would not be sufficient merely to say "The host State
must take all necessary measures to that end." Such a
commentary would not add anything to the text of the
article. He therefore proposed that the last part of the
sentence be reworded to read: "which may include the
provision of a special guard if circumstances so require".

27. Mr. YASSEEN said that the French version
already conveyed that idea, because it did not imply
that the provision of a special guard was included among
the "necessary measures".
28. The CHAIRMAN said that, if there were no
further comments, he would consider that the Commis-
sion agreed to approve paragraph (3) with the amend-
ment proposed by Sir Humphrey Waldock.

It was so agreed.
Paragraphs (4) and (5)

Paragraphs (4) and (5) were approved.
The commentary to articles 29 and 30, as amended,

was approved.

COMMENTARY TO ARTICLE 31 (Immunity from juris-
diction)

Paragraphs (1) and (2)
Paragraphs (1) and (2) were approved.

Paragraph (3)
29. Mr. ROSENNE suggested that, in the fourth
sentence, the words "insurance laws" be replaced by the
words "insurance laws and practices". The discussion
had referred to both legislation and practices with regard
to insurance.2 He also suggested that, in the fifth
sentence, the opening words "To the contrary" be
replaced by the words "On the other hand".

It was so agreed.
30. Mr. KEARNEY said that another problem men-
tioned during the discussion had been that of the
adequacy of insurance coverage; that problem involved
such matters as the limits placed on compensation in
case of death or serious injury. He accordingly sug-
gested that the words "as well as the adequacy of the
insurance coverage" be added to the end of the fourth
sentence, as amended by Mr. Rosenne.

It was so agreed.
Paragraph (3), as amended, was approved.
The commentary to article 31, as amended, was

approved.

COMMENTARY TO ARTICLE 32 (Waiver of immunity)
Paragraph (1)
31. Mr. ROSENNE suggested that the word
"modelled" in the first sentence be replaced by the word
"based". He further suggested that the Secretariat be
requested to examine the commentaries to the other
articles in order to ensure uniformity of wording.

It was so agreed.

32. Mr. REUTER said that the French text should be
brought into line with the English by using the expres-
sion "a pour base".

It was so agreed.
Paragraph (1), as amended, was approved.

Paragraph (2)

2 Ibid., paras. 49-71.
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Paragraph (2) was approved.
Paragraph (3)
33. Mr. KEARNEY proposed the deletion of para-
graph (3). The question of waiver of immunity, in so
far as it might affect the obligation to give evidence,
was a very complex one. A much longer commentary
would be needed to deal with it adequately.
34. Mr. USTOR and Sir Humphrey WALDOCK
supported Mr. Kearney's proposal.

Paragraph (3) was deleted.
The commentary to article 32, as amended, was

approved.

COMMENTARY TO ARTICLE 33 (Settlement of civil claims)

The commentary to article 33 was approved.

COMMENTARY TO ARTICLE 34 (Exemption from social
security legislation)

Paragraphs (1) and (2)
Paragraphs (1) and (2) were approved.

Paragraph (3)
35. Mr. KEARNEY said that the first sentence was
ambiguous. Permanent representatives were completely
exempt from payment of employer's social security
contributions. The sentence did not make it clear that
what it was intended to refer to was contributions paid
by the employer on behalf of the employee.
36. The CHAIRMAN suggested that paragraph (3) be
deleted.

It was so agreed.
37. Mr. USTOR said that paragraph 5 of article 34,
which had been taken from the corresponding provision
of the 1961 Vienna Convention, was not necessary in
the present draft because of the provisions of articles 4
and 5, which the Commission had adopted at the pre-
vious session.3 He would not propose, at that late stage,
the deletion of paragraph 5, but he would suggest that
the reasons for its retention, despite its apparent redun-
dancy, be explained in the commentary.

38. Sir Humphrey WALDOCK said that he himself
would be in favour of deleting paragraph 5 and explain-
ing in the commentary that it had been dropped
because the matter was already covered in articles 4
and 5.

39. Mr. ROSENNE suggested that the article itself be
left as it stood but that a new paragraph be added to
the commentary. The new paragraph, which would be
numbered (3) in view of the deletion of the previous
paragraph (3), would read: "The Commission intends to
consider, in the light of the comments to be received
from Governments, whether paragraph 5 is necessary
in view of the provisions of articles 4 and 5 of the
present draft."

It was so agreed.

The commentary to article 34, as amended, was
approved.

COMMENTARY TO ARTICLE 35 (Exemption from dues and
taxes)

Paragraphs (1) to (4)
Paragraphs (1) to (4) were approved.

Paragraph (5)
40. Mr. KEARNEY proposed the deletion of the
last sentence, which read: "The Commission draws a
clear distinction between sub-paragraphs (e) and (/);
the former applies only to dues and taxes granted for
specific services rendered". It was not easy to draw a
clear distinction between the two types of charges and
the explanations given in paragraphs (5) were not of
any great assistance in that respect.

Mr. Kearney's proposal was adopted.
Paragraph (5), as amended, was approved.
The commentary to article 35, as amended, was

approved.

ARTICLE 35 (Exemption from dues and taxes) (resumed
from the 1020th meeting).

Sub-paragraph (f)
41. The CHAIRMAN said that sub-paragraph if) of
article 35 had been approved provisionally at the
1020th meeting;4 it should now be adopted.

Sub-paragraph (f) of article 35 was adopted.
Article 35 as a whole was adopted

COMMENTARY TO ARTICLE 36 (Exemption from personal
services)

The commentary to article 36 was approved.

COMMENTARY TO ARTICLE 37 (Exemption from customs
duties and inspection)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

42. Mr. ROSENNE said that the reference at the end
of the paragraph to "the system of taxation followed by
the country in question" was not correct. At the inter-
national level, it was the relevant provisions of the
headquarters agreements which were decisive in the
matter, although those agreements might, of course,
take local legislation into account.

43. Mr. BARTOS said that many important details
were not settled in the international instruments but
were, in fact, regulated by the legislation of the host
country. The paragraph should therefore refer both to
the headquarters agreements and to local taxation
legislation.
44. Mr. KEARNEY said that it would be useful to
retain a reference to the system of taxation in force in
the host country. There might be a variety of taxation

3 See Yearbook of the International Law Commission, 1968,
vol. I, 980th meeting, paras. 13-52. 4 See 1020th meeting, para. 39.
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authorities in that country and the practices of the autho-
rity invested with taxation powers were highly relevant.
He therefore proposed that the concluding words of the
sentence be amended to read: "according to the head-
quarters agreements and to the system of taxation in
force".

It was so agreed.
Paragraph (2), as amended, was approved.

Paragraphs (3) to (5)

45. Mr. ROSENNE said that the contents of para-
graphs (3), (4) and (5) did not constitute a commentary
on the text of article 37, but if the majority of the
Commission wished to retain them, he would not press
for their deletion.

46. Mr. BARTOS said that the differences explained
in paragraphs (3) to (5) did exist in practice, so that
the paragraphs served a useful purpose.

Paragraphs (3) to (5) were approved.
The commentary to article 37, as amended, was

approved.

COMMENTARY TO ARTICLE 38 (Exemption from laws
concerning acquisition of nationality)

Paragraph (I)

Paragraph (I) was approved.
Paragraph (2)

47. Mr. KEARNEY said that paragraph (2) repro-
duced the 1958 commentary to article 35 of the draft
on diplomatic intercourse and immunities. But the lan-
guage of the passage was ambiguous in parts and its
last sentence purported to state, as an absolute legal rule,
a proposition of doubtful validity. He therefore suggested
that the reference to the 1958 commentary be dropped
altogether.

48. The CHAIRMAN said that, at the close of the
discussion on article 38, it had been decided to include
in the commentary a reference to the 1958 commentary
to article 35 of the draft on diplomatic intercourse and
immunities.5

49. Mr. ROSENNE suggested that the difficulty might
be overcome by a slight adjustment to the wording of
the sentence which preceded the quotation. So as to
emphasize that the quotation dated back to 1958, the
sentence could be reworded to read: "At the time, the
Commission gave the following explanation on the
matter in its commentary to article 35:".

It was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

50. Mr. KEARNEY proposed the deletion of para-
graph (3). The fact that only twenty-seven States had
become parties to the Optional Protocol on Acquisition
of Nationality would not support the Commission's
argument in favour of including article 38.

51. Mr. BARTOS said that, when the Commission had
first discussed the question, he had suggested that the
commentary should say how many States had ratified
the Optional Protocol.6 That information had now been
given and showed that the Protocol had not obtained
many ratifications. He therefore supported Mr. Kear-
ney's proposal to delete paragraph (3).
52. The CHAIRMAN said that, if there were no
further comments, he would consider that the Commis-
sion agreed to delete paragraph (3).

It was so agreed.
Paragraph (4)
53. Mr. KEARNEY said he had some misgivings
concerning the wording of the third and fourth sentences
of paragraph (4). The Commission seemed to be saying
that, because only a small number of States were
involved, their point of view could be ignored.
54. Mr. YASSEEN suggested that the difficulty might
be met by deleting the fourth sentence.
55. Mr. ROSENNE said he agreed. In addition, the
third sentence might refer to "the limited number of
States" rather than to "a small number of States".
56. Sir Humphrey WALDOCK said that the statement
made in the third sentence was simply not true. In the
case of the United Nations, for example, the article
envisaged the nationality of persons who might be
members of a mission from virtually any State in the
international community. Since such persons were in the
territory of the host State not to serve the interests of the
host State but in connexion with the international
organization, it was wrong that they should be subjected
to the nationality laws of the State concerned. He there-
fore suggested that the third sentence be amended to
read: "The provisions of article 38 of the present draft
envisage the nationality of persons whose presence in
the territory of the host State is due to the membership
of their State in the organization and not to bilateral
relations between the States concerned."
57. Mr. YASSEEN said that, although the interest of
all States might be involved, the provision related to the
imposition of the nationality of only a limited number
of States. The rule had been opposed at the United
Nations Conference on Diplomatic Intercourse and
Immunities by certain States which wished to impose
their nationality.7

58. Sir Humphrey WALDOCK said that the Commis-
sion was not entitled to assume that the number of host
States would remain limited. The provision must there-
fore be a general one and should not be based on such
an assumption. The essential point was the difference
between diplomatic and permanent missions. It was pos-
sible for a State to have no diplomatic relations with the
host State but yet have a permanent mission in the
territory of that State. Membership of a permanent mis-
sion was, if anything, a more accidental factor, which

3 See 1021st meeting, para. 60.

6 See 996th meeting, para. 43.
7 See United Nations Conference on Diplomatic Intercourse

and Immunities, Official Records, vol. I, 31st meeting, paras.
88-110, and 34th meeting, paras. 1-40.
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was all the more reason why members of missions should
be exempted from the host State's nationality laws.
59. The CHAIRMAN suggested that Sir Humphrey
Waldock be asked to prepare a revised draft to replace
the third and fourth sentences of paragraph (4).8

It was so agreed.
On that understanding, the commentary to article 38

was approved.

The meeting rose at 6.5 p.m.

8 For the text, see Official Records of the General Assembly,
Twenty-fourth Session, Supplement No. 10 (A/7610/Rev.l),
paragraph (3) of the commentary to article 39.

1038th MEETING

Wednesday, 6 August 1969, at 9.55 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castafieda,
Mr. Castren, Mr. Eustathiades, Mr. Kearney, Mr. Reu-
ter, Mr. Rosenne, Mr. Ruda, Mr. Tsuruoka, Sir Hum-
phrey Waldock, Mr. Yasseen.

Draft report of the Commission on the work of its
twenty-first session

(A/CN.4/L.143-148 and Addenda)

(continued)

Chapter II

RELATIONS BETWEEN STATES AND INTERNATIONAL
ORGANIZATIONS (continued)

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of the part of chapter II of its
draft report contained in document A/CN.4/L.144/
Add.l.

COMMENTARY TO ARTICLE 39 (Privileges and immunities
of persons other than the permanent representative
and the members of the diplomatic staff)

Paragraphs (1) to (3)
Paragraphs (1) to (3) were approved.

Paragraph (4)

2. Mr. KEARNEY said that the purpose of para-
graph (4) was not clear. Was it the Commission's inten-
tion to obtain the views of Governments, particularly of
host States, or merely to indicate that the suggestion
referred to in the second sentence had been made? It
seemed evident that not many host States would be in
favour of extending the privileges and immunities of

permanent missions through bilateral arrangements.
They were more likely to be anxious to curtail them.
3. The CHAIRMAN suggested that paragraph (4) be
deleted.

Paragraph 4 was deleted.
The commentary to article 39, as amended, was

approved.

COMMENTARY TO ARTICLE 40 (Nationals of the host
State and persons permanently resident in the host
State)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

4. Mr. CASTRJ&N said he would remind the Commis-
sion that it had been decided at its 1023rd meeting to
approve the proposal of the Drafting Committee to
delete from paragraph 1 of the article the reference to
persons who were, or had been, representatives of the
host State.1 The reasons for that decision should be
explained in the commentary and the explanations given
by the Chairman of the Drafting Committee 2 at the
1022nd meeting should be inserted after the first sen-
tence of paragraph (2).
5. After an exchange of views, the CHAIRMAN
suggested that the second sentence in paragraph (2) be
deleted, together with the footnote thereto, and
replaced by the following passage: "Since the case of
permanent representatives who are nationals of the host
State is covered in article 40, paragraph 1, the Commis-
sion did not deem it advisable to include in this para-
graph a clause concerning permanent representatives
who are, or have been, representatives of that State. It
considered that any such clause would refer to such an
exceptional situation that there was no need to mention
it. Moreover, if a person represented or had represented
the host State, he was very likely to be one of its
nationals and therefore subject to the limitation already
imposed by the paragraph."

Mr. Ushakov's proposal was adopted.
Paragraph (2), as amended, was approved.
The commentary to article 40, as amended, was

approved.

ARTICLE 41 (Duration of privileges and immunities)
6. The CHAIRMAN said that at the 1036th meeting,
it had been agreed that an attempt should be made to
produce a more satisfactory text for paragraph 2 of
article 41. With the help of Mr. Ago he had accordingly
prepared the following new text.

"2. The person in question shall normally enjoy
privileges and immunities [, except in case of the
waiver of one of these immunities by the sending
State] as long as his functions in the permanent
mission continue, and thereafter until the person in
question leaves the territory of the host State or until

1 See 1023rd meeting, para. 52.
2 See 1022nd meeting, para. 48.
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the expiry of a reasonable period in which to do so.
However, with respect to acts performed by such a
person in the exercise of his functions as a member of
the permanent mission, immunity shall continue to
subsist."

7. Mr. ROSENNE said that he did not understand
the implication of the word "normally".
8. The CHAIRMAN said that the word "normally"
was intended to exclude cases of death and the excep-
tional cases in which the sending State terminated the
functions of a permanent representative or a member
of the diplomatic staff under article 46.

9. Mr. CASTREN said he supported the new text,
though he did not see any point in retaining the phrase
in brackets, since the proviso it contained stated some-
thing that was self-evident. On the other hand, since the
words "the person in question" referred to the persons
mentioned in paragraph 1, it would be better to say
explicitly "the persons mentioned in paragraph 1" and
put the whole paragraph in the plural. The commentary
would, of course, have to be modified accordingly.

10. Mr. USTOR said that, although he was averse to
introducing a new element into the discussion at that
late stage, he must draw attention to the need for a pro-
vision concerning members of families, whose position
was different from that of members of the permanent
mission exercising official functions. The problem of the
beginning and end of the privileges and immunities of
members of families was dealt with in a detailed and
somewhat casuistical manner in article 53, paragraphs 2
and 3, of the Vienna Convention on Consular Relations.
He held no particular brief for that wording but consi-
dered that some mention of the problem should be made
in the commentary to article 41, since Governments
would otherwise notice the omission.
11. According to article 53, paragraph 2, of the
Convention on Consular Relations, members of the
family and members of the private staff received the
privileges and immunities from the date of their entry
into the territory of the receiving State or from the date
of their becoming a member of such family or private
staff, whichever was the later. The cessation of their
privileges and immunities was dealt with in paragraph 3
of the same article. The problem of members of the
private staff was a minor one and could be left aside,
but the problem of members of the families of members
of a permanent mission was a genuine problem and
should be taken into account.

12. Mr. BARTOS said that both he and Mr. Castren
had several times drawn attention to the fact that an
appropriate form of words ought to be found covering
the situation of members of the family of persons entitled
to privileges and immunities.
13. Sir Humphrey WALDOCK said he had not yet
been convinced that there was any need to alter the
opening phrase of the Drafting Committee's text3 for
paragraph 2 "When the functions of a person enjoying
privileges and immunities have come to an end," which

3 See 1023rd meeting, para. 54.

had been modelled on an analogous provision in arti-
cle 39, paragraph 2, of the Vienna Convention on
Diplomatic Relations. The wording proposed in the
new text might give rise to speculation about the Com-
mission's reasons for departing from the Convention.
14. Article 39, paragraph 2, and article 53, para-
graph 3, of the Conventions on Diplomatic Relations
and on Consular Relations respectively were clearly
not intended to be exhaustive and had deliberately been
framed in general terms so as to make that clear.
There were various ways in which the functions of the
member of a permanent mission could come to an
end and it was not necessarily the consequence of his
being declared persona non grata by the government
of the host State. The argument set out in paragraph (3)
of the commentary to article 41 did not affect the issue.
Ideally, the Chairman's text was perhaps more satis-
factory, but no strong case had yet been made for
departing from the traditional formula.

15. Mr. USTOR said he agreed with Sir Humphrey
Waldock that the wording of the two Vienna Conven-
tions should be followed as closely as possible.
16. After some further discussion, the CHAIRMAN
suggested that the Commission adopt the Drafting
Committee's text for paragraph 2, with the deletion of
the words "but shall subsist until that time, even in
case of armed conflict" at the end of the first sentence.
In the French version, the latter part of that sentence
would read: "ou a I'expiration d'un delai raisonnable
pour ce faire."

It was so agreed.
Article 41, as thus amended, was adopted.

COMMENTARY TO ARTICLE 41 (Duration of privileges and
immunities)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)
17. Mr. KEARNEY said that there was nothing in
article 41 to justify the statement in the second sentence
of paragraph (2) of the commentary. The article com-
pletely ignored the question of the dates applicable to the
beginning and end of privileges and immunities for
members of the family of members of permanent mis-
sions. If the Commission thought it preferable not to
insert a provision on that question but to leave it to the
practice of States, then it should not be mentioned in the
commentary at all.

18. The CHAIRMAN said that paragraph 2 of the
article was modelled on the corresponding article in the
Vienna Convention on Diplomatic Relations, which had
been article 38 of the Commission's draft, and para-
graph (2) of the commentary was based on the commen-
tary which the Commission had drafted at the time to
article 38. Therefore it should preferably not be
amended for the time being. If the Commission decided
at the second reading to bring article 41 into line with
the corresponding article of the Vienna Convention on
Consular Relations, the commentary would be amended
accordingly.



252 Yearbook of the International Law Commission, 1969, Volume I

19. Sir Humphrey WALDOCK suggested that a
further passage be added to the end of paragraph (2),
reading: "The Commission noted that the Vienna Con-
vention on Diplomatic Relations did not contain any
specific provisions on the question, whereas the Vienna
Convention on Consular Relations did so in article 53.
The Commission wished to invite the views of
Governments as to whether it is desirable to include
a provision on these lines".

It was so agreed.
20. Mr. KEARNEY suggested that the words "in
their official capacity" be substituted for the words "in
their own right" in the first and second sentences of
paragraph (2).

It was so agreed.
Paragraph (2), as thus amended, was approved.

Paragraph (3)
Paragraph (3) was approved.

Paragraph (4)
21. Mr. ROSENNE said that, in his view, para-
graph (4) should be deleted altogether. It was clear
from paragraph 89 of the study prepared by the Secre-
tariat of the practice of the United Nations, the spe-
cialized agencies and the International Atomic Energy
Agency concerning their status, privileges and immu-
nities * that, in the Case of B.w.M. mentioned in the
footnote to paragraph (4) of the commentary, the conten-
tion in question had not been made by the Swiss Govern-
ment but by a federal tribunal in Lausanne. Accord-
ingly, the words "gave rise to differences", in the first
sentence of paragraph (4), were inaccurate. There was
nothing in the Secretariat's study to substantiate the
contention that there had been any difference between
the United Nations and the Swiss authorities.
22. In the Santiesteban Case,5 which was also men-
tioned in the footnote to paragraph (4), the study by the
Secretariat showed that some discussion had arisen
between the United Nations and the United States
Government. It was stated in paragraph 60 of the study
by the Secretariat that on 31 July 1964 the Secretary-
General had sent a note to permanent missions which
contained the following sentence: "The United States
authorities informed the Secretary-General that it is
proposed to put into effect a new procedure to reduce
or eliminate the delay which presently arises between
the arrival in the United States of members of the staff
of Permanent Missions and the recognition by the host
Government of the privileges and immunities accorded
to such members under the Headquarters Agreement."
23. Paragraph (4) was not illuminating and in fact
was too lapidary a statement on an extremely com-
plicated matter. It ought therefore to be dropped.
24. The CHAIRMAN said he agreed with Mr. Ro-
senne, particularly as the Conventions on the Privileges
and Immunities of the United Nations and of the
Specialized Agencies respectively did not contain a pro-

4 See Yearbook of the International Law Commission 1967,
vol. II, p. 176.

5 Ibid., p. 172, paras. 56-59.

vision concerning notification on the lines of that
included in article 17 of the present draft.

Paragraph (4) was deleted.
Paragraph (5)

Paragraph (5) was approved.
The commentary to article 41, as amended, was

approved.

COMMENTARY TO ARTICLE 42 (Transit through the terri-
tory of a third State)

The commentary to article 42 was approved.

COMMENTARY TO ARTICLE 43 (Non-discrimination)

Paragraphs (1) to (4)
Paragraphs (1) to (4) were approved.

Paragraph (5)
25. Mr. KEARNEY said that the last part of the
second sentence of paragraph (5) did not correctly
reflect the relationship between the host State, the
sending State and the Organization. He therefore sug-
gested that the word "among" be substituted for the
word "between".

It was so agreed.
26. The CHAIRMAN said that if the word "exclu-
sively" were inserted after the word "belongs", that
would make the text even clearer.

It was so agreed.

27. Mr. ROSENNE suggested that the word "frame-
work" be substituted for the word "orbit" in the first
sentence.

It was so agreed.
Paragraph (5), as thus amended, was approved.

Paragraphs (6) and (7)
Paragraphs (6) and (7) were approved.
The commentary to article 43, as amended, was

approved.
28. The CHAIRMAN invited the Commission to
consider the part of chapter II of its draft report
contained in document A/CN.4/L.144.

Introduction

Paragraphs 1 and 2
Paragraphs 1 and 2 were approved.

Paragraph 3

29. Mr. BARTOS said that, since the Commission
had not considered the sections of the Special Rap-
porteur's report concerning observers for non-member
States to international organizations and delegations to
organs of international organizations and to conferences
convened by international organizations, they should
either not be mentioned at all, or else it should be
stated that the Commission had not considered them.

30. Mr. ROSENNE added that the documents relating
to those subjects had not even been distributed officially.
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31. Mr. CASTREN said that paragraph 3 dealt with
the contents of the Special Rapporteur's report, not
with the Commission's work.
32. Mr. AGO said that it would be better to mention
only those sections of the Special Rapporteur's report
which had actually been before the Commission during
its session.
33. Mr. EUSTATHIADES said it was clear from
paragraph 5 that the Commission had considered only
part II, sections II, III and IV, of the Special Rappor-
teur's report.

34. The CHAIRMAN suggested that the Secretariat
be asked to list in paragraph 3 only the documents it
had received from the Special Rapporteur.

It was so agreed.
On that understanding, paragraph 3 was approved.

Paragraph 4

35. Mr. BARTOS said that it was going too far to
state that the discussions in the Sixth Committee "had
touched on a number of questions which relate to
representatives of States to international organizations
and conferences."

36. Mr. EUSTATHIADES suggested that a better
wording might be "had touched on certain questions
which may present some interest as regards represen-
tatives of States to international organizations and
conferences."

It was so agreed.

37. Mr. ROSENNE suggested that, in order to make
the paragraph clearer, the Secretariat be asked to add
two footnotes giving the references to the relevant
General Assembly documents.

It was so agreed.
Paragraph 4, as amended, was approved.

Paragraph 5

38. Mr. ROSENNE suggested that a further sentence
be added at the end of the paragraph, reading: "For the
sake of convenience, the articles of the present group
are numbered consecutively after the last article of the
previous group. Accordingly, the first article of the
present group is numbered 22.", and that, in accordance
with the usual practice, articles with a "bis" number
be renumbered appropriately.

// was so agreed.
39. The CHAIRMAN suggested that the titles of
sections II, III and IV of part II be included in brackets.

It was so agreed.
Paragraph 5, as amended, was approved.

Paragraph 6

40. Mr. BARTOS said that the Commission had not
considered either the question of permanent observers
for non-member States to international organizations or
that of delegations to organs of international organiza-
tions; the wording of the paragraph should therefore be
changed. It would be enough to state that the Com-
mission had decided to defer those questions to its next

session. Paragraph 6 would then have to be placed
after paragraph 8 and paragraphs 7 and 8 renumbered
accordingly.
41. After an exchange of views, the CHAIRMAN
suggested that the following text be substituted for the
existing text of paragraph 6, and placed after para-
graph 8: "At this session, the Commission again
considered the question referred to in paragraph 28 of
its report on the work of its twentieth session. At its
992nd meeting, it reached the conclusion that its draft
should also include articles dealing with permanent
observers of non-member States to international orga-
nizations and with delegations to sessions of organs of
international organizations.6 Opinions were divided on
whether the draft should, in addition, include articles
on delegations to conferences convened by international
organizations or whether that question ought to be
considered in connexion with another topic. At its
993rd meeting, the Commission took a provisional
decision on the subject,7 leaving the final decision to be
taken at a later stage. The Commission intends to
consider, at its twenty-second session, draft articles on
permanent observers of non-member States and on
delegations to sessions of organs of international orga-
nizations and to conferences convened by such
organizations."

It was so agreed.
Paragraph 6, as amended, was approved.

New paragraph

42. Mr. AGO said that, as requested by the Com-
mission,8 and with the help of Mr. Reuter and
Sir Humphrey Waldock, he had drafted an additional
paragraph concerning the proposed new article 9 dealing
with cases of armed conflict and the absence of diplo-
matic and consular relations. That paragraph, which
he proposed should be inserted between paragraphs 6
and 7, read as follows: "the Commission also briefly
considered the desirability of dealing, in separate
articles, with the possible effects of abnormal situations
—such as absence of recognition, absence or severance
of diplomatic and consular relations, or armed conflict
—on the representation of States in international orga-
nizations. In view of the extremely delicate and complex
nature of those questions, the Commission decided to
resume their examination at a future session and to
postpone any decision on the matter for the time being."

43. Mr. CASTREN suggested that the word "extre-
mely" be deleted.

It was so agreed.

44. Mr. BARTOS said that the only relations between
some States were either diplomatic or consular. The
expression "absence or severance of diplomatic and
consular relations" was not, therefore, adequate.

6 See 992nd meeting, para. 55.
7 See 993rd meeting, para. 26.
8 See 1035th meeting, para. 85.
8 See 1035th meeting, para. 9; also 1026th meeting, para. 50;

1027th meeting, para. 46, and 1034th meeting, para. 50.
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45. The CHAIRMAN suggested that the words "and
consular" be deleted.

It was so agreed.
46. Mr. REUTER said that the word "abnormal"
had a critical connotation, which, though appropriate to
armed conflict, hardly applied to the absence of diplo-
matic relations. He suggested that it be replaced by the
word "exceptional".

It was so agreed.
The new paragraph, as amended, was approved.

Paragraph 7
47. Mr. ROSENNE proposed that a sentence on the
following lines be inserted in the paragraph: "The
explanations for the terms used contained in article 1
of part I are also applicable to part II. At the same
time, as is explained in paragraph (5) of the commentary
to article 24, it was found necessary to add a further
explanation, for the purpose of this part, of the term
'the premises of the permanent mission'. This expla-
nation is provisionally numbered 1 (k) (bis)." That
additional sentence was similar to the passage which the
Commission had included in the introduction to its
1963 draft of part II of the articles on the law of
treaties.10

48. He also proposed that a new paragraph, a purely
technical addition, be inserted between paragraphs 7
and 8, reading:

"In preparing these draft articles, the Commission
has sought to codify the modern rules of international
law concerning permanent representatives to inter-
national organizations, and the articles formulated
by the Commission contain elements of progressive
development as well as of codification of the law."

It was the Commission's standard practice to include
a paragraph on those lines in the introduction to its
drafts, and its omission from the present draft could
give rise to difficulties.

49. Sir Humphrey WALDOCK said he supported
both Mr. Rosenne's proposals.

Mr. Rosenne's amendments were adopted.
Paragraph 7, as amended, was approved, subject to

correction by the Secretariat of the numbering of the
sections.
Paragraph 8

Paragraph 8 was approved.
Paragraph 9

50. Mr. ROSENNE asked that paragraph 9 should be
redrafted by the Secretariat in order to make it clear
first, that the draft articles were being submitted to the
Government of Switzerland at its request; and secondly,
that not only the draft articles adopted at the present
session but also those already adopted at the last session,
would be transmitted to that Government.

It was so agreed.

10 See Yearbook of the International Law Commission, 1963,
vol. II, p. 189, para. 16.

On that understanding, paragraph 9 was approved.
Paragraph 10

Paragraph 10 was approved.
The introduction, as amended, was approved.

General comments
Paragraph 1
51. The CHAIRMAN suggested that the opening
words of the English and French versions be amended
to read "As a general rule . . . " and "En regie generale"
respectively.

It was so agreed.
52. Mr. ROSENNE suggested that, in the first sen-
tence, the words "of foreign States" be added after the
words "permanent representatives". Some of the draft
articles applied to the permanent representative of the
host State as well, but the position was different with
regard to privileges and immunities.

Mr. Rosenne's amendment was adopted.

Paragraph 1, as amended, was approved.

Paragraphs 2, 3 and 4

Paragraphs 2, 3 and 4 were approved.

Paragraph 5
53. Mr. USTOR said that the third sentence was
unduly restrictive since the permanent representative
did occasionally enter into direct relationship with the
host State. Perhaps the statement should be clarified by
inserting the word "normally" at the appropriate point.
54. Mr. ROSENNE said that, even with that change,
the sentence would still be too restrictive. He suggested
that the whole of the sentence be dropped.
55. Mr. KEARNEY suggested that the second and
third sentences be merged into a single sentence
reading: "The representative of a State to an inter-
national organization is not the representative of his
State to the host State, as in the case of the diplomat
accredited to that State."

It was so agreed.
56. Mr. EUSTATHIADES suggested that the sixth
sentence be deleted, as it drew over-elaborate
distinctions.
57. Mr. ROSENNE suggested that the concluding
words of the fifth sentence and the rest of the paragraph
be deleted so that it would end with the words "repre-
sents his State before the organization". It would be
inappropriate for the Commission to include in the
commentary references to the extremely controversial
ideas of the separate identity and personality of the
organization; those ideas had been put forward by the
Special Rapporteur but had not been accepted by the
Commission.

Mr. Rosenne's amendment was adopted.

Paragraph 5, as amended, was approved.

The general comments, as amended, were approved.
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COMMENTARY TO ARTICLE 22 (General facilities)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)
58. Mr. KEARNEY suggested that paragraph (2) be
deleted; its contents were too elementary to be of
interest.

Paragraph (2) was deleted
Paragraph (3)
59. Mr. ROSENNE suggested that paragraph (3) be
deleted for the same reason.

Paragraph (3) was deleted.
Paragraph (4)
60. Mr. ROSENNE suggested that, in the first sen-
tence, the words "intended to be signed and ratified by
the organizations themselves" be replaced by a reference
to the organizations becoming parties, and that in the
third sentence, the words "would accede to" be replaced
by the words "would become parties to".
61. He further suggested that the whole of the fourth
and fifth sentences, relating to the recommendation by
the United Nations Conference on the Law of Treaties
to the General Assembly that it refer to the Commission
the study of the question of treaties concluded between
States and international organizations or between two or
more international organizations, be deleted, as they
were quite irrelevant. The Commission's decision on
whether to recommend that organizations in one form
or another should be parties to the Convention when it
was completed was going to have nothing to do with any
resolution which might be adopted by the General
Assembly. He also did not think that the Commission
at that stage ought to anticipate what that resolution
was going to say, because he would recall that, on one
of the test votes at Vienna on one of the amendments n

to the draft resolution relating to article 1, there had
been no fewer than 30 abstentions.12

Mr. Rosenne's amendments were adopted.
62. Mr. KEARNEY suggested the deletion from the
second sentence of the words "merely concerned with
stating general principles and was".

It was so agreed.
Paragraph (4), as amended, was approved.

Paragraph (5)

63. Mr. KEARNEY suggested that the words "are
designed to emphasize that the granting of facilities to a
permanent mission . . . "be replaced by the words "are
designed to emphasize both that the facilities which an
organization is able to grant are limited and that the
granting of the facilities to a permanent mission . . .".

It was so agreed.
Paragraph (5), as amended, was approved.

The commentary to article 22, as amended, was
approved.

COMMENTARY TO ARTICLE 23 (Accommodation of the
permanent mission and its members)

Paragraph (1)
64. Mr. KEARNEY suggested that the words "that
provision", in the second sentence, be replaced by the
words "article 23".

It was so agreed.
Paragraph (1), as amended, was approved.

Paragraph (2)
Paragraph (2) was approved.

Paragraph (3)
65. Mr. KEARNEY said he objected to the idea,
contained in paragraph (3), that the Organization could
be called on to give legal advice to permanent missions.
He suggested that the paragraph be reworded to read:
"The assistance which the Organization may give to the
members of the mission in obtaining suitable accom-
modation under paragraph 2 would be very useful,
among other reasons, because the Organization itself
would have a vast experience of the real estate market
and the conditions governing it".

It was so agreed.
The commentary to article 23, as amended, was

approved.

The meeting rose at 1.5 p.m.

1039th MEETING

Thursday, 7 August 1969, at 10.20 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castren, Mr. Eus-
tathiades, Mr. Jimenez de Arechaga, Mr. Kearney,
Mr. Reuter, Mr. Rosenne, Mr. Tsuruoka, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

11 Sweden: Amendment to the draft resolution relating to
article 1 recommended by the Committee of the Whole
(A/CONF.39/L.46).

12 See United Nations Conference on the Law of Treaties,
second session, Official Records, thirty-second plenary meeting.

Draft report of the Commission on the work of its
twenty-first session

(A/CN.4/L. 143-148 and Addenda)

(continued)

Chapter II

RELATIONS BETWEEN STATES
AND INTERNATIONAL ORGANIZATIONS (continued)

1. The CHAIRMAN invited the Commission to
continue its consideration of the part of chapter II of
its draft report contained in document A/CN.4/L.144.
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COMMENTARY TO ARTICLE 23 bis (Assistance by the
Organization in respect of privileges and immunities)

2. Mr. ROSENNE suggested that, in the second
sentence, the words "the organization itself' be replaced
by the words "the United Nations", since the discussion
in the Sixth Committee had related only to the privileges
and immunities of the United Nations.

It was so agreed.
The commentary to article 23 bis, as amended, was

approved.

COMMENTARY TO ARTICLE 24 (Inviolability of the pre-
mises of the permanent mission)

Paragraph (I)
3. Mr. KEARNEY suggested that the words "in
practice" be added at the end of the first sentence.

// was so agreed.
Paragraph (1), as amended, was approved.

Paragraphs (2) and (3)
4. Mr. KEARNEY suggested that the Secretariat be
asked to modify the language of paragraphs (2) and (3),
if necessary, after verifying that the clauses of the inter-
national instruments mentioned did in fact provide for
the inviolability of the premises and not just the immu-
nity of the property's assets.

It was so agreed.
On that understanding, paragraphs (2) and (3) were

approved.
Paragraph (4)

5. Mr. ROSENNE suggested that paragraph (4) be
deleted, since it dealt with a special case, that of the
International Civil Aviation Organization, which was
a rather limited example.

Paragraph (4) was deleted.
Paragraph (5)

Paragraph (5) was approved.
Paragraph (6)

6. Mr. KEARNEY proposed that the following addi-
tional sentences should be inserted after the first
sentence of the paragraph: "Further, the permanent
mission's premises could be located within the premises
occupied by the diplomatic mission of the sending State
or possibly by a consular mission. The question would
then arise as to which representative of the sending
State was responsible for the premises concerned."

7. Mr. ROSENNE said that the question of the defi-
nition of "permanent representative" arose in connexion
with a number of articles, in particular articles 24 and
46. The question was sufficiently important to warrant
its being dealt with in the introduction to the whole
section. He therefore proposed that an additional
paragraph be inserted in the introduction, referring to
the definition of the term "permanent representative"
given in article 1, and going on to state that, in the
course of its examination of the draft articles at the
present session, and more particularly of articles 24 and

46, the Commission had noted that it might be necessary
to re-examine that definition of the term "permanent
representative".
8. The CHAIRMAN said that, if there were no
objection, he would take it that the Commission appro-
ved paragraph (6) with the addition proposed by
Mr. Kearney and subject to the insertion in the intro-
duction of a paragraph on the lines proposed by
Mr. Rosenne.

It was so agreed.

On that understanding, paragraph (6) was approved.
Paragraph (7)

Paragraph (7) was approved.
The commentary to article 24, as amended, was

approved.

COMMENTARY TO ARTICLE 25 (Exemption of the pre-
mises of the permanent mission from taxation)

The commentary to article 25 was approved.

COMMENTARY TO ARTICLE 26 (Inviolability of archives
and documents)

The commentary to article 26 was approved.
9. The CHAIRMAN invited the Commission to
consider the part of chapter II of its draft report con-
tained in document A/CN.4/L.144/Add.2.

COMMENTARY TO ARTICLE 44 (Respect for the laws and
regulations of the host State)

Paragraph (I)
Paragraph (1) was approved.

Paragraphs (2) and (3)

10. Mr. JIMENEZ DE AR^CHAGA said that para-
graphs (2) and (3) contained interpretations which were
too categorical and which in any case it was undesirable
that the Commission should include in its commentaries.
He had, for example, doubts regarding the statement in
paragraph (2) that the duty to respect the laws and
regulations of the host State "does not apply when the
member's privileges and immunities exempt him from
it".

11. Sir Humphrey WALDOCK said that he shared the
same doubts.
12. The CHAIRMAN suggested that both paragraphs
be deleted.

Paragraphs (2) and (3) were deleted.
Paragraph (4)

13. Mr. JIMENEZ DE ARfiCHAGA suggested that
the words "the latter", in the concluding phrase, be
deleted.

It was so agreed.
Paragraph (4), as amended, was approved.

Paragraph (5)
14. Mr. KEARNEY suggested that, in the third sub-
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paragraph, the words " are to be understood as covering
the cases where the person concerned is respectively a
national . . . " be replaced by the words "are intended
to include the cases where the person concerned is a
national . . .".

15. Mr. CASTREN said that the distinction between
the persons concerned should be drawn in accordance
not with their nationality but with their functions, as
was plain from the Commission's discussion of
article 44. The three alternatives offered to the sending
State covered the permanent representative, the mem-
bers of the diplomatic staff and the members of their
families.

16. The CHAIRMAN suggested that the third sub-
paragraph be amended to read: "The three alternatives
offered to the sending State for the discharge of the
obligation imposed on it by paragraph 2 are to be
understood as covering the cases of the permanent
representative or a member of the diplomatic staff, a
member of one of the other categories in the permanent
mission and the members of their families".

It was so agreed.

11. Mr. JIMENEZ DE ARECHAGA, supported by
Sir Humphrey WALDOCK, proposed that, in the last
sub-paragraph, the phrase "to guarantee the unimpaired
expression of opinions on behalf of their Governments
by the persons carrying out the functions of the per-
manent mission" be replaced by the phrase "to
safeguard the independent exercise of the functions of
the members of the permanent mission, while keeping
within the rule grave crimes committed outside the
Organization or the premises of permanent missions,
including grave traffic violations".

It was so agreed.

Paragraph (5), as amended, was approved.

The commentary to article 44, as amended, was
approved.

COMMENTARY TO ARTICLE 45 (Professional activity)

The commentary to article 45 was approved.

COMMENTARY TO ARTICLE 46 (End of the functions of
the permanent representative or of a member of the
diplomatic staff)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)

18. Mr. JIMENEZ DE ARECHAGA said he had
doubts regarding the whole of paragraph (2), but in
particular the long passage dealing with the case of
Indonesia.

19. Mr. CASTREN said that he shared those doubts;
different views had been expressed in the Commission
regarding that case.

20. Mr. KEARNEY suggested that only the first three
sentences of the paragraph be retained, so as to eliminate
all reference to the Indonesian case.

21. The CHAIRMAN suggested that only the first
sentence be retained.

It was so agreed.

Paragraph (2), as amended, was approved.

Paragraph (3)

Paragraph (3) was approved.

Paragraph (4)
22. Mr. KEARNEY said that paragraph (4) referred
to representatives at meetings convened by specialized
agencies, a matter which was not relevant to article 46,
and so should be deleted.

Paragraph (4) was deleted.
The commentary to article 46, as amended, was

approved.

COMMENTARY TO ARTICLE 49 (Consultations between the
sending State, the host State and the Organization)

Paragraph (1)

23. Mr. KEARNEY suggested that the second sen-
tence be reworded on the following lines: "The purpose
of the consultations in question would be to seek solu-
tions for any difficulties which may arise between the
host State and the sending State in connexion with the
activities of the permanent mission. The need for such
consultations is underlined by certain difficulties arising
as a result of the non-application, between State

24. Mr. AGO said that paragraph (1) as it stood
merely reflected a concern to facilitate the settlement of
disputes between the host State and the sending State;
it did not adequately express the essential idea that the
organization should have an opportunity of participating
in the consultations, if only to prevent an agreement
being made between the host State and the sending
State concerned that might be detrimental to the
interests of other sending States and consequently of
the organization itself. He therefore suggested that the
second sentence be replaced by a sentence reading:
"The purpose of the consultations in question would be
to facilitate the solution of any difficulty between the
host State and the sending State in connexion with the
activities of the permanent mission and also to ensure
that such solutions are not adopted without giving the
Organization the opportunity of expressing its views
thereon."

25. Mr. REUTER said that Mr. Ago's suggestion was
unacceptable because it introduced an idea about which
he had the gravest doubts, namely, that the organization
should be entitled to participate in all consultations
between a host State and a sending State.

26. Mr. ROSENNE and Mr. CASTREN said they
supported Mr. Reuter's view.

27. Sir Humphrey WALDOCK said that Mr. Ago's
preoccupation might be met if the words "remedies in
particular for difficulties" in the second sentence were
replaced by the words "a means of solving difficulties".
He himself had not been satisfied with the word
"remedies" in the context. The Commission had been
trying to find a substitute for the procedure of declaring
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an individual persona non grata, which operated in
diplomatic relations, by providing for consultations as
a means of solving difficulties and of affording some
measure of protection to the host State.

28. Mr. YASSEEN said he thought it would be more
correct to speak of "the establishment and the activities
of the permanent mission", instead of just "the activities
of the permanent mission", in order to cover also any
difficulties which might arise before the mission began
to perform its activities.

29. Mr. ROSENNE said that some misunderstanding
had evidently occurred over the content of paragraph (1),
which referred to the examination of twenty-one draft
articles and certain suggestions made at the twentieth
session. On that occasion the Commission had realized
the need for a provision concerning consultations
between the sending State, the host State and the orga-
nization 1 for purposes of protecting the host State and
in connexion with its bilateral relations with sending
States. The remaining paragraphs in the commentary
dealt with other issues that had arisen at the present
session in the course of the discussion on the Special
Rapporteur's text of article 49.

30. Sir Humphrey WALDOCK said he agreed with
Mr. Rosenne that paragraph (1) was concerned with
the origins of the suggestions made in the Commission
at its twentieth session. If the point made by Mr. Ago
was to be covered at all, it should be in paragraph (2).

31. Mr. TSURUOKA said that the emphasis in
article 49 was not on the possibility of the organization
having its say; on the contrary, the organization was
merely invited to participate in the settlement of
disputes. The emphasis should therefore be laid on the
assistance the organization could give, not on any possi-
bility or entitlement it might have to intervene.

32. Mr. AGO suggested that, bearing in mind that
paragraph (1) expressed only the Special Rapporteur's
opinion, an appropriate solution would be to insert the
following sentence after the first sentence in para-
graph (2): "Moreover, the article provides that these
consultations shall be held not only upon the request
of the States concerned, but also upon the request of
the Organization itself".

It was so agreed.

33. Mr. ROSENNE suggested that the footnote to
paragraph (1) be amplified so as to refer also to para-
graph (8) of the commentary to article 16, as approved
at the previous session.2

It was so agreed.

34. After some further discussion, the CHAIRMAN
suggested that the second sentence of paragraph (1)
be reworded to read: "The purpose of the consultations
in question would be to seek solutions for any difficulties

1 See Yearbook of the International Law Commission, 1968,
vol. I, 984th meeting, para. 93; see also 958th meeting, para. 53
and 959th meeting, para. 8.

2 Op. tit., vol. II, Report of the Commission to the General
Assembly, chapter II, section E, part II.

between the host State and the sending State in
connexion with the establishment and the activities of
the permanent mission. The need for such consultations
is underlined by the difficulties which may arise as a
result of the non-applicability between States members
of international organizations . . .".

It was so agreed.
Paragraph (1), as amended, was approved.

Paragraph (2)

35. Mr. ROSENNE said it was by no means certain
that the article was "drafted in such a flexible manner"
as to have the effect described in the first sentence. He
suggested that the opening words of the sentence be
amended to read: "The article is intended to be suffi-
ciently flexible to envisage the holding . . .".

It was so agreed.
Paragraph (2), as amended, was approved.

Paragraph (3)

36. Mr. ROSENNE suggested the deletion of para-
graph (3), since it did not accurately reflect the position.

37. Mr. CASTREN said that article 23 bis did refer
to the duty of the organization regarding the application
of the provisions of the draft.

38. The CHAIRMAN said that Mr. Rosenne's point
might be met by replacing the words "the interest of
the Organization in the application" by the words "the
duty of the Organization to ensure the application", and
by replacing the words "the Commission refers to its
commentary on article 23 bis" by the words "the
Commission refers to article 23 bis".

It was so agreed.
Paragraph (3), as amended, was approved.

Paragraph (4)

39. Sir Humphrey WALDOCK said it was hardly
true to say that an organization was always represented
by its principal executive official; in certain circum-
stances, the President of the General Assembly, or of
the corresponding body, might act for the organisation.

40. Mr. REUTER said that paragraph (4) was com-
pletely unacceptable. Every organization was free to
designate whichever of its organs was competent to
conduct consultations; it would be contrary to the
essence and practice of law to seek to alter the con-
stituent texts of international organizations by means of
a treaty.

41. The CHAIRMAN suggested that paragraph (4) be
deleted.

Paragraph (4) was deleted.
Paragraph (5)

42. Mr. JIMENEZ DE ARECHAGA suggested that
the reference to the Treaty of Brussels in the second
sentence be deleted.

It was so agreed.
Paragraph (5), as amended, was approved.
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Paragraph (6)

43. Mr. JIMENEZ DE ARECHAGA suggested that
the last two sentences be deleted.

// was so agreed.
44. Mr. REUTER said that he was quite unable to
accept the first sentence which contrasted difficulties of
a practical character with disputes of a more formal
character, whereas in fact the former contrasted with
difficulties of principle and the latter with disputes of
a non-formal character. Article 49 provided for a first
stage in the settlement of disputes by what might be
called the exhaustion of the diplomatic channel. It was
not possible to draw any distinction between practical
and theoretical difficulties.
45. Mr. ROSENNE said that there was nothing in
paragraph (6) concerning the problem which the Special
Rapporteur had sought to cover in his proposed para-
graph 2 for article 49.3 The Commission had decided
not to include that paragraph on the ground that the
matter was dealt with in articles 3, 4 and 5. Some
explanation of the fact was needed in paragraph (6)
to indicate that article 49 was without prejudice to
provisions concerning the settlement of disputes in
other international agreements or in the relevant rules
of an organization.

46. Mr. JIMENEZ DE ARECHAGA said that para-
graph (6) of the commentary also failed to mention the
Commission's decision to consider at a later stage the
possibility of including provisions on the settlement of
disputes in the draft articles.
47. After some further discussion, the CHAIRMAN
suggested that paragraph (6) be redrafted as follows:

"In his fourth report, the Special Rapporteur had
proposed the addition to article 49 of a second
paragraph drafted as follows:

" 'The present paragraph is without prejudice to
provisions concerning settlement of disputes contained
in the present articles or other international
agreements in force between States or between States
and international organizations or to any relevant
rules of the Organization'.

"The Commission did not consider it advisable to
add this paragraph in view of the terms of articles 3,
4 and 5 concerning the application of the relevant
rules of international organizations and of inter-
national agreements. In also reserved the possibility
of including at the end of the draft articles a provi-
sion concerning the settlement of disputes which
might arise from the application of the articles."
It was so agreed.
Paragraph (6), as amended, was approved.
The commentary to article 49, as amended, was

approved.

48. The CHAIRMAN invited the Commission to
consider the part of chapter II of its draft report
contained in document A/CN.4/L.144/Add.3.

COMMENTARY TO ARTICLE 47 (Facilities for departure)

The commentary to article 47 was approved.

COMMENTARY TO ARTICLE 48 (Protection of premises
and archives)

Paragraph (1)
Paragraph (1) was approved.

Paragraph (2)
49. The CHAIRMAN, speaking as a member of the
Commission, said that the statement in the first sentence
seemed to him to be quite wrong; the contrary was the
case.
50. Mr. ROSENNE said he agreed with the Chairman.
The first sentence should be dropped altogether and the
second sentence should be redrafted to start: "The
second sentence of paragraph 1 differs from the corres-
ponding provision of the draft on special missions in
that . . ."; the text of the provision in the draft on
special missions should not be inserted at all.
51. To turn to a different point, which he thought
had been raised at an earlier meeting,4 another way in
which the obligation of the host State could be termi-
nated would be if the sending State decided to put its
property and archives in the charge of a third State
representing its interests, in the case perhaps of the
suspension of diplomatic relations. That point did not
have to be mentioned in the article but it could be
mentioned in a few words in the commentary.
52. The CHAIRMAN, speaking as a member of the
Commission, said he thought it ought to be explained
in the commentary why the article differed from that in
the Convention on Diplomatic Relations and even from
the corresponding article of the draft on special missions
and whether the Commission intended that the host
State should be legally released from the special duty
to protect the premises and the property and archives
of the permanent mission, even when they remained in
the host State.

53. Mr. USTOR said he agreed with the Chairman.
It should be explained that the meaning of the special
duty provision was that if, after the expiry of a reason-
able period, the premises still remained in the ownership
of the sending State, and it had made no arrangements
for their disposal, then the special duty would be trans-
formed into the ordinary duty under general international
law to respect and protect the property of a foreign
State.
54. With regard to the second question raised by the
Chairman, examples might be given in the commentary
to illustrate what the Commission had in mind. One
had already been mentioned, namely, that the sending
State might transmit the property and archives of the
permanent mission to its diplomatic mission; another,
which Mr. Rosenne had just mentioned, was that it
might ask a third State to look after them.

55. Mr. KEARNEY said he did not think it was at
all necessary to explain in the commentary what the

3 See 999th meeting, para. 25. 4 See 1026th meeting, para. 8.
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legal consequences of failure to comply with the special
duty were.

56. Mr. BARTOS said that, since the Commission had
taken the novel decision contained in the second
sentence of paragraph 1 of the article, it was bound to
give a brief explanation of its reasons. Paragraph (2)
of the commentary should be deleted and it should be
stated instead that the Commission had been concerned
to express, in the second sentence of paragraph 1 of the
article, the obligation of the sending State to take the
necessary steps to relieve the host State of its special
duty of protection within a reasonable time. A short
explanation of the meaning of that provision should
then be given, because there was none as yet in inter-
national law, to indicate how the host State could be
released from its special duty. A few words would
suffice to explain that the sending State must do its
utmost either to transfer its property and archives to
its diplomatic mission, or to entrust them to the mission
of some other State.
57. Mr. REUTER said he agreed with Mr. Bartos
that it should be stated in the commentary that the
sending State was bound either to withdraw its property
and its archives or to entrust them to its diplomatic
mission, if any, or to entrust them to a friendly diplo-
matic mission, and then a short sentence should be
added explaining that after the expiry of a reasonable
time, if the sending State had failed to discharge its
obligation, the host State was still bound by any obli-
gations that might be imposed on it by municipal law,
by general international law or by any special agreement
with the sending State. That would express the general
view which had emerged in the Commission's
discussions,

58. The CHAIRMAN, speaking as a member of the
Commission, said he agreed with the proposal by
Mr. Bartos and Mr. Reuter. It should also be explained
why it was necessary to relieve the host State of its
special duty even when a permanent mission was with-
drawn temporarily.
59. Speaking as Chairman, he suggested that the
General Rapporteur be asked to prepare a new text for
paragraph (2) with the help of Mr. Kearney and
Mr. Reuter.5

It was so agreed.
Paragraph (3)

Paragraph (3) was approved.

The meeting rose at 1.5 p.m.

Mr. Reuter, Mr. Rosenne, Mr. Tsuruoka, Mr. Ustor,
Sir Humphrey Waldock, Mr. Yasseen.

5 For the continuation of the discussion on the commentary
to article 48, see 1041st meeting, paras. 46-55.

1040th MEETING
Thursday, 7 August 1969, at 3.15 p.m.
Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castren, Mr. Eus-
tathiades, Mr. Jimenez de Arechaga, Mr. Kearney,

Draft report of the Commission on the work of its
twenty-first session

(A/CN.4/L.143-148 and Addenda)

(continued)

Chapter 111

SUCCESSION OF STATES AND GOVERNMENTS

1. The CHAIRMAN invited the Commission to
consider the part of chapter III of its draft report
contained in document A/CN.4/L.145.

A. Historical background (Paragraphs 1-15)

Paragraphs 1-15
2. Mr. ROSENNE said he noted that paragraphs 1-8
were reproduced from the report on the Commission's
twentieth session. It seemed unnecessary to preface a
summary of its discussions at the present session with
a long introduction consisting largely of material drawn
from the previous year's report. As chapter II contained
a footnote referring to historical background information
given in the report on the twentieth session, it might
be sufficient if chapter III included a similar reference
to the relevant passages in that report.

3. Mr. AGO, supported by Mr. EUSTATHIADES
and Sir Humphrey WALDOCK, said he was in favour
of retaining the historical background, since it helped
to place the rest of the chapter in perspective, and
especially since delegations might not have the Com-
mission's previous report before them when the subject
was discussed in the Sixth Committee.

Paragraphs 1-15 were approved.
4. The CHAIRMAN invited the Commission to
consider the part of chapter III of its draft report
contained in document A/CN.4/L.145/Add.l.

B. Succession in respect
of matters other than treaties (Paragraphs 16-44)

Paragraph 16
Paragraph 16 was approved.

Paragraph 17
5. Mr. AGO said that some of the wording used was
inconsistent with the views expressed by the Special
Rapporteur. He suggested that the beginning of the
second sentence be amended to read "Even if a special
status were to be accorded to the successor States,
account would nevertheless have to be taken . . .".

It was so agreed.

6. Mr. KEARNEY said that the reference to the
relevant General Assembly resolutions in the second
sentence of paragraph 17 was sufficient without the
qualifying phrase at the end of the sentence, which was
unnecessary and might be confusing. He therefore
suggested that either the phrase "which recognized that
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all peoples are entitled to decide freely their political and
economic system" or the two phrases in brackets be
deleted.
7. The CHAIRMAN suggested that the two phrases
in brackets be deleted.

It was so agreed.
Paragraph 17, as amended, was approved.

Paragraphs 18 and 19
Paragraphs 18 and 19 were approved.

Paragraph 20

8. Mr. AGO suggested that the words "in principle"
be inserted after the word "supported" in the first
sentence.

It was so agreed.

9. Mr. CASTREN suggested that the word "other"
be replaced by the word "some" in the second sentence.

It was so agreed.

10. Mr. KEARNEY suggested that, in the third
sentence, the words "some other rule of international
law" be replaced by the words "the application of a
rule of general international law", since a treaty was
not a rule of international law. He also suggested
that, in the fourth sentence, the word "approach"
be replaced by the word "content" and the words
"placed in an appropriate perspective" by the words
"adequately developed", and, in the fifth sentence,
the words "on a number of legal interpretations" by the
words "as to the legal analysis of a number of issues."

It was so agreed.

11. Sir Humphrey WALDOCK suggested that, in the
fourth sentence, the word "Finally" be deleted and the
word "however" be inserted after the word "members",
in order to avoid giving the impression that only a small
minority of members had dissented. He also suggested
that the phrase "and somewhat lacking in balance" be
added at the end of the sentence.

It was so agreed.
Paragraph 20, as amended, was approved.

Paragraph 21

12. Mr. AGO suggested that the phrase "that State
succession implied a substitution and not a transfer of
sovereignty" in the first sentence be deleted, as it was
a purely theoretical concept and had not received
general approval, as was stated.

13. Mr. BARTOS said he agreed. A substitution of
sovereignty was very different from a transfer of sov-
ereignty from the point of view of acquired rights.

14. Mr. CASTREN said that the concept was accepted
by all modern writers.

15. The CHAIRMAN, speaking as a member of the
Commission, suggested that the words "received general
approval" be replaced by the words "were shared by
several members".

It was so agreed.

16. Mr. KEARNEY said that he and other members
had disagreed with the Special Rapporteur's interpreta-

tion of General Assembly resolution 1803 (XVII). He
therefore suggested that the phrase "and their interpreta-
tion was controversial" be added to the last sentence.

It was so agreed.

Paragraph 21, as amended, was approved.

Paragraph 22

17. Mr. ROSENNE said that the paragraph seemed to
confuse the causes of succession with its origins and
types. The two subjects were quite different and it would
be unwise to group them together for the purposes of
study. Moreover, the chapter was primarily concerned
with succession and not with decolonization. It would
therefore be clearer if the word "decolonization" in the
fourth sentence were replaced by the phrase "the
process of succession arising from decolonization". He
also suggested that the words "It was also argued" at
the beginning of the same sentence be replaced by the
words "Other members thought".

Mr. Rosenne's proposals were adopted.

18. Sir Humphrey WALDOCK said that decoloniza-
tion could in fact give rise to different types of succession.
He therefore suggested that the following sentence be
inserted after the fourth sentence: "Some members were
of the opinion that decolonization was more a cause than
a type of succession".

It was so agreed.

19. Mr. EUSTATHIADES said that the final sentence
of the paragraph might be clearer if it were amended to
read: "Lastly, some members emphasized that the
circumstances surrounding certain cases of succession,
in particular cases of independence resulting from a
freely accepted agreement, should not be overlooked.".

Mr. Eustathiades's proposal was adopted.

Paragraph 22, as amended, was approved.

Paragraph 23

20. Mr. ROSENNE said that, although the paragraph
summed up the views expressed by the Special Rap-
porteur in paragraph 107 of his report (A/CN.4/216/
Rev.l), no mention was made of the dissenting opinions
expressed in the subsequent debate on the subject.
Moreover, the presentation of the Special Rapporteur's
views at the end of the summary of general comments
on his report gave the impression that they were intended
as a reply to those comments. If those views, which were
the basis of the Special Rapporteur's thesis concerning
the antinomy between acquired rights and decoloniza-
tion and had given rise to considerable controversy, were
to be reproduced in the report, the dissenting opinions
should also be recorded.

21. Mr. KEARNEY said that the second sentence
had nothing to do with the arguments adduced in the
first and third sentences. Nor was the existence of States
at different levels of economic development a "new
problem". The sentence would have to be either
redrafted or deleted.

22. Mr. AGO suggested that the second and third
sentences be replaced by the sentence: "This view was
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shared by some members of the Commission, while
others took a different view".

// was so agreed.
23. Mr. ROSENNE suggested that the words
"explained that" in the first sentence be replaced by the
word "stated that, in his view".

It was so agreed.
Paragraph 23, as amended, was approved.

Paragraph 24
24. Mr. USTOR suggested that, to avoid confusion,
the word "neither" and the phrase "nor with regard to
States" be deleted from the first sentence, since acquired
rights with regard to States and private persons respec-
tively were very different concepts.

It was so agreed.
25. Mr. KEARNEY said it was not clear which
members held the view expressed in the third sentence:
many believed that public property and public debts
deserved protection even in cases of succession resulting
from decolonization.
26. Sir Humphrey WALDOCK said he also found the
paragraph confusing in its present form.
27. Mr. ROSENNE suggested that the third and
fourth sentences be transposed; the first three sentences
would then deal with private rights and the fourth with
the rights of States.

It was so agreed.
Paragraph 24, as amended, was approved.

Paragraph 25
28. Mr. KEARNEY said it would be easier to distin-
guish between the different points of view if the second
and fourth sentences were deleted and redrafted to form
a new paragraph.

29. Mr. CASTREN and Mr. USTOR said they were
opposed to that suggestion, since the paragraph clearly
stated one point of view.
30. Sir Humphrey WALDOCK said that the second
sentence might be more generally acceptable if it were
less emphatic. He suggested that it be amended to
read: "Such rights might not be absolute, their concept
might be somewhat imprecise, and they could be
limited, but it was not possible to accept their outright
suppression".

It was so agreed.

31. Mr. ROSENNE said he thought that the question
of remedies ought to be introduced into the third
sentence, since even those who recognized the concept
of acquired rights also recognized that, in certain cir-
cumstances, if the successor State did not recognize the
acquired rights, it must pay compensation. It was
therefore an obligation and not a right which was
involved.

32. The CHAIRMAN, speaking as a member of the
Commission, suggested that the third sentence might
end with the words " . . . including certain acquired
rights; where appropriate, international law endorses
such respect of acquired rights by imposing an obligation

to pay compensation", and the fourth sentence begin
with the words "Exceptions to that principle were only
admitted where the predecessor State had granted the
rights in bad faith . . . " .

It was so agreed.
Paragraph 25, as amended, was approved.

Paragraph 26
33. Mr. AGO suggested that, in the fourth sentence,
the phrase "but to try to find the most generally accept-
able basis to safeguard the rights of aliens" be replaced
by the wording "but to consider whether or not it was
essential that, even in the case of State succession, aliens
should be granted the treatment accorded to them by
international law".

It was so agreed.
Paragraph 26, as amended, was approved.

Paragraph 27
34. Mr. AGO suggested that, in the phrase "subject to
the rules of international law relating to State respon-
sibility" at the end of the paragraph, the words "any
limits laid down by" be inserted after the words "subject
to".

It was so agreed.
35. Mr. ROSENNE said he did not understand the
implications of the phrase "in the name of an abstract
concept" in the first sentence.
36. Mr. AGO suggested that the phrase be deleted.

It was so agreed.
Paragraph 27, as amended, was approved.

Paragraph 28
37. Mr. KEARNEY suggested that the second
sentence be amended to read: "Among the reasons
advanced were the principles of unjust enrichment and
equity".

It was so agreed.

38. The CHAIRMAN speaking as a member of the
Commission, suggested that in the third sentence the
words "rights which had the character of" be inserted
after the word "property".

It was so agreed.
Paragraph 28, as amended, was approved.

Paragraph 29
39. Mr. KEARNEY suggested that the word "ad-
justed" in the first sentence be replaced by the word
"equitable".

It was so agreed.

40. Mr. ROSENNE suggested that the word " humble "
in the second sentence be replaced by the word
"modest".

It was so agreed.
Paragraph 29, as amended, was approved.

Paragraph 30
41. Mr. KEARNEY suggested that the paragraph be
divided into two sentences, the first ending with the
words "arrangements or agreements" and the second
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beginning with the words "I t was also suggested that the
problem of compensation

It was so agreed.
Paragraph 30, as amended, was approved.

Paragraph 31
42. Sir Humphrey WALDOCK suggested that para-
graphs 31 and 32 be included in section 2 and that the
title "3 . Legal basis for the protection of existing rights
other than the concept of acquired rights", which
appeared before paragraph 31, be deleted.

It was so agreed.

43. Sir Humphrey WALDOCK suggested that the
words "existing rights", at the end of the first sentence,
be replaced by the words "rights existing prior to the
succession".

It was so agreed.
Paragraph 31, as amended, was approved.

Paragraph 32
44. Sir Humphrey WALDOCK suggested that the
words "in this respect" in the first sentence be deleted
and the words "for his part" inserted after the words
"Special Rapporteur", and that the words "pointed
out" in the second sentence be replaced by the words
"voiced the opinion".

It was so agreed.

45. The CHAIRMAN, speaking as a member of the
Commission, suggested that a sentence be added at the
end of the paragraph reading: "These opinions of the
Special Rapporteur were not shared by some members of
the Commission".

46. Mr. ROSENNE said that the Commission ought
not to accept the paragraph in its present form. It would
be unwise for it to include in its report a statement to
the effect that both such a well-established concept of
international law as good faith and United Nations
jurisprudence on human rights were unsatisfactory. The
Commission had itself given prominence to the concept
of good faith in the articles on the law of treaties
recently adopted at the Vienna Conference. Special Rap-
porteurs were free to express their individual views, but
the Commission was responsible for the contents of its
own report. He therefore suggested that paragraph 32
be deleted and the following sentence added to para-
graph 31: "Replying in the debato on this point, the
Special Rapporteur considered that these notions were
insufficient in the case of State succession arising out of
decolonization, if only because they could give rise to
difficult international controversies which would not
serve the cause of good relations between the predeces-
sor and successor States".

47. Mr. REUTER said he felt that, if the Special Rap-
porteur's views were to be included in the report, they
should be recorded as he had expressed them. He
accordingly suggested that the following sentence be
added at the end of the paragraph: "The Special Rap-
porteur's position on these points was the subject of
lively controversy in the Commission".

48. Sir Humphrey WALDOCK and Mr. TSURUOKA
said they both supported that suggestion.

Mr. Reuter's proposal was adopted.
Paragraph 32, as amended, was approved.

Paragraph 33
49. Mr. AGO suggested that the words "and devel-
oping countries" be deleted from the title before para-
graph 33, where they were redundant, and that in the
second sentence they be replaced by the words "as of all
other States", since the right in question was not con-
fined to new States.

It was so agreed.
Paragraph 33, as amended, was approved.

Paragraph 34
50. Mr. EUSTATHIADES suggested that in the first
sentence the words "it is an exaggeration to say" be
deleted and that the words "not necessarily" be inserted
before the word "contradictory".

It was so agreed.
51. Mr. AGO suggested that the words "In their view"
be inserted at the beginning of the second sentence.

It was so agreed.
Paragraph 34, as amended, was approved.

Paragraph 35
52. Mr. KEARNEY said he could not accept para-
graph 35 in its present form. The wording of the first
sentence was offensive while the rest of the paragraph
repeated a point already made in paragraph 33. He there-
fore suggested that the paragraph be replaced by the
following text:

"Other members shared the view that compensa-
tion and terms of payment for expropriation of prop-
erty could be calculated so as to take into account
losses suffered by the former colony in connexion with
that property. Benefits derived in the past under the
colonial regime would have to be taken into considera-
tion to avoid unjust enrichment."
It was so agreed.
Paragraph 35, as amended, was approved.

Paragraph 36
53. Mr. AGO suggested that the first sentence be
amended to read: "Stress was laid on the difficulties
which might arise in cases of decolonization where an
enormous volume of rights became aliens' rights over-
night".

It was so agreed.
Paragraph 36, as amended, was approved.

Paragraph 37
54. Mr. KEARNEY suggested that the phrase
"Regardless of past exploitation of developing countries
by foreign interests", in the last sentence, be deleted.

It was so agreed.
Paragraph 37, as amended, was approved.

Paragraph 38
55. Mr. AGO suggested that, since the legal situations
mentioned in the first sentence had not always been
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established by the predecessor State, the phrase "which
the predecessor State had legally established" be
replaced by the words "lawfully constituted on the basis
of the legal order of the predecessor State". He also
suggested that the word "eventual" be inserted
between the words "the" and "exceptions" in the third
sentence.

Mr. Ago's proposals were adopted.

Paragraph 38, as amended, was approved.

Paragraph 39

56. Mr. ROSENNE suggested that the words "outside
it" in the first sentence be replaced by the words "in
other contexts".

It was so agreed.

57. Mr. KEARNEY suggested that the word "feared"
in the third sentence be replaced by the word "con-
sidered".

It was so agreed.
Paragraph 39, as amended, was approved.

Paragraph 40

58. Mr. KEARNEY said he did not understand the
meaning of the phrase "to the different nature of the
diplomatic protection and the old capitulation regime".

59. Sir Humphrey WALDOCK suggested that the
phrase be deleted. He also suggested that the word
"delicate" in the preceding phrase "delicate questions
of nationality" be replaced by the word "difficult".

It was so agreed.
Paragraph 40, as amended, was approved.

Paragraph 41

60. Mr. ROSENNE, referring to the first sentence, said
it was the violation of acquired rights and not acquired
rights as such that belonged to the topic of State
responsibility.
61. Sir Humphrey WALDOCK said he agreed. He
suggested that the words "the study of" be inserted
before the words "acquired rights".

It was so agreed.

62. Mr. KEARNEY suggested that the third sentence
be deleted and the words "The Special Rapporteur
stated that" inserted at the beginning of the fourth
sentence.

It was so agreed.
63. Mr. ROSENNE suggested that, in order to avoid
confusion, the words "for the topic of succession of
States in respect of matters other than treaties" be
inserted after the words "The Special Rapporteur", at
the beginning of the sentence, since the paragraph
referred to two topics as well as the current study.

It was so agreed.

Paragraph 41, as amended, was approved.1

Other business

(Item 8 of the agenda)

INDEX OF THE COMMISSION'S DOCUMENTS

64. Mr. TESLENKO (Deputy Secretary to the Com-
mission) said he had been asked to inform the Commis-
sion that the United Nations Library at Geneva had
begun the preparation of an index of all the documents
issued by the Commission.
65. The CHAIRMAN suggested that, in its report, the
Commission should record its appreciation of that under-
taking by the United Nations Library at Geneva.

It was so agreed.

The meeting rose at 8 p.m.

1041st MEETING

Friday, 8 August 1969, at 9.45 a.m.

Chairman: Mr. Nikolai USHAKOV

Present: Mr. Ago, Mr. Bartos, Mr. Castarieda,
Mr. Castren, Mr. Eustathiades, Mr. Jimenez de Are-
chaga, Mr. Kearney, Mr. Reuter, Mr. Tsuruoka,
Mr. Ustor, Sir Humphrey Waldock, Mr. Yasseen.

1 For the continuation of the discussion on chapter III of
the draft report, see 1041st meeting, paras. 29-45.

Draft report of the Commission on the work of its
twenty-first session

(A/CN.4/L.143-148 and Addenda)

(continued)

1. The CHAIRMAN invited the Commission to
continue consideration of its draft report.

Chapter I

ORGANIZATION OF THE SESSION (A/CN.4/L.143)

Paragraphs 1 to 6
Paragraphs 1 to 6 were approved.

Paragraph 7

2. Mr. CASTRfiN said that the words "and the most-
favoured-nation clause" at the end of the paragraph were
no longer applicable, as the Commission had in fact
considered Mr. Ustor's report, and so should be deleted.

It was so agreed.
Chapter I, as amended, was approved.

Chapter VI

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION
(A/CN.4/L.147 and Corr.l)

3. The CHAIRMAN pointed out that, since the part
of the Commission's report dealing with the most-
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favoured-nation clause was now contained in document
A/CN.4/L.148, which would be considered later, and
since sections A and B of chapter VI had been approved
at a closed meeting, only sections C to G of chapter VI
remained to be approved.

C. Relations with the International Court of Justice

Section C was approved.

D. Co-operation with other bodies

4. Mr. CASTREN said that the words "of that
Committee" should be added after the words "President
of the tenth session", in the second line of the second
paragraph.

It was so agreed.
Section D, as amended, was approved.

E. Date and place of the twenty-second session

Section E was approved

F. Representation at the Twenty-fourth Session of the
General Assembly

Section F was approved

G. Seminar on International Law

5. Mr. BARTOS said he thought that Section G ought
to contain a recommendation that the General Assembly
should provide increased financial assistance for the
Seminar.

6. Mr. RATON (Director of the Seminar on Interna-
tional Law), after thanking Mr. Bartos for his suggestion,
said that the Seminar needed a larger number of scholar-
ships rather than funds from the General Assembly.
What was important was to express the hope that the
countries which had offered scholarships for the Seminar
which had just been held would do the same for the
Seminar to be held next year, that other countries would
also offer scholarships and that, in response to the
wish expressed by one member of the Commission,
scholarships would be offered to candidates from coun-
tries other than developing countries.

7. Mr. KEARNEY asked whether twenty-two was the
largest number of students for which the Seminar could
usefully be organized.
8. Mr. RATON (Director of the Seminar on Interna-
tional Law) said that experience had shown that the
ideal number of participants to ensure both equitable
geographical distribution and maximum benefit was
between twenty-two and twenty-five.

9. Mr. KEARNEY sait that a figure of twenty-two
to twenty-four students was a reasonable one but it was
undesirable that the great majority should come from
developing countries, since that would mean that the
advantages of the interplay of different systems of law
and teaching methods were lost. A roughly equal divi-

sion of students from the developing and developed
countries would be preferable.

Section G was approved

Chapter VI, as amended, was approved.

Chapter V

THE MOST-FAVOURED-NATION CLAUSE (A/CN.4/L.148)

Paragraphs 1 to 4

Paragraphs 1 to 4 were approved.

Paragraph 5
10. Mr. EUSTATHIADES said that the word "essen-
tiellement" in the French version of the second sentence
gave the impression that the Special Rapporteur had
been invited to base his report on the sources mentioned
in that sentence, whereas he had referred to many other
sources when he had described his plan of work. The
word "essentiellement" should therefore be replaced by
the words "dans une large mesure", which were a better
translation of the corresponding English word "largely".

11. Sir Humphrey WALDOCK said he doubted
whether that was quite enough. The text as it stood
rather gave the impression that the rest of the Special
Rapporteur's work on the most-favoured-nation clause
would be based on the replies from the organizations
and interested agencies consulted by the Secretary-
General and on the jurisprudence of the International
Court of Justice in the three cases mentioned in foot-
note 5, whereas he presumed that the basis of the Special
Rapporteur's next study would be a much broader one.
What the Commission had asked the Special Rapporteur
to do was to prepare next a study based largely on that
material and he accordingly suggested that the phrase
"prepare next a study based primarily" be substituted
for the phrase "continue his preparatory work largely
on the basis".

It was so agreed.

12. Mr. KEARNEY suggested that the phrase "and
of the effects of the economic depression of the 1930s
upon the clause" might be included in the first sentence,
as considerable attention had been given to that aspect
of the historical background during the discussion on
the Special Rapporteur's first report. He would not,
however, press his suggestion.

13. Mr. USTOR, Special Rapporteur, said that the
suggested insertion, though acceptable in itself, should
perhaps not be incorporated because at a later stage he
would need to restrict his study and draft articles to the
purely legal aspects of the most-favoured-nation clause
and such an addition might give the impression that the
Commission was more interested in economic considera-
tions than was really the case.

Paragraph 5, as amended, was approved.

Chapter V, as amended, was approved.



266 Yearbook of the International Law Commission, 1969, Volume I

Chapter IV

STATE RESPONSIBILITY (A/CN.4/L.146)

Paragraphs 1 to 15

Paragraphs 1 to 15 were approved.
Paragraph 16
14. Mr. EUSTATHIADES said he felt that para-
graph 16 neither gave the Special Rapporteur the credit
which he deserved nor fully reflected the discussions in
the Commission. He therefore proposed that it be com-
pleted by the addition of a passage congratulating the
Special Rapporteur on having laid the foundation for its
future work, then going on to state that there was
general agreement on the main lines of the programme
to be undertaken at future sessions, and that, after a
detailed exchange of views, the Special Rapporteur had
summed up the discussion and announced a plan of work
which had been approved by the Commission.
15. Sir Humphrey WALDOCK said that, although he
would like to congratulate Mr. Ago on his work, it was
not usual to include in the Commission's report state-
ments of the kind proposed by Mr. Eustathiades. It
would also look a little conspicuous if a similar tribute
to Mr. Ustor's report were not included in chapter V.
16. Mr. AGO said that congratulations should certainly
not be included, but the other ideas contained in the
additional passage proposed by Mr. Eustathiades, the
General Rapporteur, could usefully be inserted. He
therefore suggested that the following sentences be added
to the end of the paragraph: "The Special Rapporteur,
in summing up the debate, gave an account of the views
of members of the Commission and announced his
future plan of work. There was general agreement on the
main lines of the programme to be undertaken on the
subject during the next sessions."

It was so agreed.
Paragraph 16, as amended, was approved.

Paragraph 17
17. Mr. KEARNEY said that if the first sentence was
intended as a definition of a primary rule of international
law, it was much too narrow. Either the definition should
be modified or some qualification should be inserted to
indicate what type of rule was meant.
18. Mr. AGO explained that the rules referred to
were the primary or substantive rules establishing rights
and obligations. However, the word "primary" could be
placed within quotation marks in order to indicate
exactly what was meant.

19. Mr. KEARNEY said that such rules also estab-
lished other legal relationships. He did not, however,
wish to press the point.
20. Mr. TSURUOKA said he agreed with Mr. Kear-
ney that the word "primary" was not clear. It was hard
to tell whether it was to be understood in relation to
rules governing State responsibility or in relation to other
rules.

21. Mr. USTOR suggested that the word "primary"
be dropped from the first sentence, since no mention

was made of secondary rules of international law which
would help to explain the distinction. Instead of speaking
of "the primary rules of international law: i.e. those
laying obligations upon States", it might be better to say
" those rules of international law which laid obligations
upon States".

Mr. Ustor's proposal was adopted.

22. Sir Humphrey WALDOCK said that, whereas he
found the distinction between primary and secondary
rules of international law comprehensible, the some-
what technical jurisprudential concept introduced in
article 17 might not have the support of all members.
Moreover, it might cause confusion because of the
other ways in which the term "primary rule" was some-
times used by lawyers. Mr. Ustor's amendment to the
first sentence had been accepted, so the word "sub-
stantive" might perhaps be substituted for the word
"primary" in the second sentence in order to satisfy
Mr. Ago.

23. Mr. AGO said it was not easy to find the appro-
priate term to describe the rules which laid down rights
and obligations in relation to those which made provision
for the consequences of their violation and which were
not simple rules of procedure. In view of the difficulties
raised by the word "primary", he would suggest that it
be dropped from the second sentence also.

It was so agreed.
Paragraph 17, as amended, was approved.

Paragraph 18
24. Mr. EUSTATHIADES suggested that the last
words of the paragraph "or even between that State and
the entire International community", be deleted.
Although there could be a legal relationship between a
guilty State and a group of States by virtue of a collective
treaty guarantee, such a relationship could not exist
between a guilty State and the entire international
community.

25. Mr. REUTER, supported by Mr. AGO, suggested
that, instead of deleting that phrase, the words "may
also give rise", in the last sentence, be replaced by the
word "might also give rise", and that the word "even",,
in the last line, be replaced by the word "eventually".

It was so agreed.
Paragraph 18, as amended, was approved.

Paragraph 19
26. Mr. EUSTATHIADES suggested that the word
"putative" in the first line be deleted.

It was so agreed.
Paragraph 19, as amended, was approved.

Paragraph 20
27. Mr. KEARNEY suggested that, at the end of the
first sentence, a phrase in brackets be inserted giving a
few examples of lawful activities which could give rise
to international responsibility; space activities could be
mentioned. Such examples would be useful to many
readers of the report.

28. Mr. AGO, supporting Mr. Kearney's suggestion,
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said that the phrase should also refer to nuclear acti-
vities.

Mr. Kearney's proposal and Mr. A go's proposal were
adopted.

Paragraph 20, as amended, was approved.
Paragraph 21

Paragraph 21 was approved.
Chapter IV, as amended, was approved.

Chapter III

SUCCESSION OF STATES AND GOVERNMENTS
(resumed from the previous meeting)

29. The CHAIRMAN invited the Commission to con-
tinue its consideration of the part of chapter III of its
draft report contained in document A/CN.4/L.145/
Add.l.
Paragraph 42
30. The CHAIRMAN, speaking as a member of the
Commission, suggested that the opening words of the
first sentence, "In conclusion, the members of the
Commission", be replaced by the words "At the end
of the debate, most members of the Commission", and
that in the fifth sentence, the words "the Commission
decided and the Special Rapporteur agreed" be replaced
by the words "most members of the Commission consi-
dered, and the Special Rapporteur agreed".

It was so agreed.

31. Mr. KEARNEY said that the second sentence
should be toned down; the statement that "the theoreti-
cal views were too controversial and the acquired rights
involved vague and imprecise aspects" was too strong.
32. Sir Humphrey WALDOCK suggested that the
second and third sentences be merged, so as to eliminate
that passage. The combined sentence would then read:
"The topic of acquired rights was extremely contro-
versial and its study at a premature stage could only
delay the Commission's work on the topic as a whole".

It was so agreed.

33. Mr. CASTRfiN suggested that the word
"common" be deleted from the phrase "a common firm
foundation" in the fourth sentence.

It was so agreed.
34. The CHAIRMAN suggested that, to avoid giving
the impression that the Commission had imposed the
subject of his next report on the Special Rapporteur,
the word "preferably" be inserted after the word
"commencing" in the fifth sentence.

It was so agreed.

35. Mr. YASSEEN suggested that the word "com-
pletely", before the word "empirical" in the fifth
sentence, be deleted.

It was so agreed.

36. Mr. KEARNEY said he saw no need to include
the words "and the Special Rapporteur agreed" in the

fifth sentence. The paragraph was intended to reflect the
views of the Commission and it was not customary to
refer in such a context to the approval which the Special
Rapporteur might give to those views.

37. Sir Humphrey WALDOCK said that, in that
particular case, there was some value in mentioning the
concurrence of the Special Rapporteur. The Commis-
sion had examined at the present session a report on
acquired rights which the Special Rapporteur had
decided to submit on his own initiative. Following the
Commission's discussion, the Special Rapporteur had
accepted the view of the majority of the members on
the manner of dealing with the question of acquired
rights.

38. Mr. YASSEEN said that he would prefer to drop
the reference to the Special Rapporteur. It was for the
Commission to take decisions and for the Special Rap-
porteur to carry them out.

39. The CHAIRMAN said that, if there were no
further comments, he would take it that the Commission
agreed that the words referred to by Mr. Kearney should
be deleted.

It was so agreed.

40. Mr. REUTER suggested that the last sentence be
reworded to read: "Not until the Commission had made
sufficient progress, or perhaps had even exhausted the
entire topic, would it be in a position to deal directly
with the problem of acquired rights".

It was so agreed.

Paragraph 42, as amended, was approved.

Paragraph 43
41. The CHAIRMAN said that paragraph 43, as it
stood, did not accurately reflect the outcome of the
Commission's discussion and should be based more
closely on the provisional decision taken by the Com-
mission at its 1009th meeting.1 The first sentence should
be deleted and the second sentence amended in the light
of that provisional decision, which gave the Special
Rapporteur a greater freedom of choice regarding the
subject of his next report. In order to remove any
misunderstanding, however, reference would have to be
made to the paragraph of the Commission's report
setting out its later decisions also to give priority to
the reports of other Special Rapporteurs.

42. Mr. CASTRfiN said the Special Rapporteur should
also be requested to take account of the comments made
by the Commission at its twentieth session.

43. Mr. KEARNEY said that, as he understood it,
paragraph 43 expressed the substantial agreement in the
Commission that work on the topic should begin with a
report containing a set of draft articles on "public prop-
erty and public debts". He would therefore urge that
those words be retained and not be replaced by a
reference to succession in respect of economic and
financial matters.

1 See 1009th meeting, paras. 54-62.
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44. Mr. BARTOS said that, in order to avoid giving
the Special Rapporteur a false impression, it would be
preferable to make no reference in the report to the
Commission's provisional decision but simply to say that
the Commission had requested the Special Rapporteur
to submit another report to it, without specifying for
which session.
45. After a further exchange of views the CHAIR-
MAN suggested that paragraph 43 be worded as follows:

"Referring to the provisional decision adopted at
its 1009th meeting and to paragraph 93 of this report,
the Commission requested the Special Rapporteur to
prepare another report containing draft articles on
succession of States in respect of economic and
financial matters, taking into account the comments
of members of the Commission on the reports he had
already submitted at the Commission's twentieth and
twenty-first sessions. The Commission took note of
the Special Rapporteur's intention to devote his next
report to public property and public debts. It thanked
the Special Rapporteur for his second report on
succession of States in respect of matters other than
treaties, and confirmed its decision to give that topic
priority at its twenty-second session, in 1970."
It was so agreed.

Paragraph 44
Paragraph 44 was approved
Chapter III, as amended, was approved.

Chapter II

RELATIONS BETWEEN STATES
AND INTERNATIONAL ORGANIZATIONS

(resumed from the 1039th meeting)

COMMENTARY TO ARTICLE 48 (Protection of premises
and archives) (continued)

Paragraph (2)
46. The CHAIRMAN said that, in accordance with
the Commission's request, the General Rapporteur, with
the help of Mr. Reuter and Mr. Kearney, had prepared
a new text to replace paragraph (2) of the commentary
to article 48 (A/CN.4/L.144/Add.3). The new text
read:

"The second sentence of paragraph 1 differs from
the corresponding provision of article 47, paragraph 1,
of the draft articles on special missions, which reads:
'The sending State must withdraw that property and
those archives within a reasonable time'. The Com-
mission considered that this provision was required
because of the difference in character between a
permanent mission and a diplomatic mission. Fol-
lowing a breach, diplomatic relations are normally
resumed after a reasonable period. Withdrawal from
an international organization, on the other hand, may
be due to a wide variety of causes, ranging from the
application of the organization's own rules to a
decision by the sending State to reduce its expen-
diture. The host State is not directly involved in the
factors which may determine such a recall or its

duration. It would, therefore, mean imposing an
unjustified burden on that State to require it to
provide special guarantees concerning the premises,
archives and property of a permanent mission for an
unlimited period. It was therefore decided in article 48
that, in case of the recall of its permanent mission,
the sending State must relieve the host State of its
special duty within a reasonable time. This means
that the sending State must withdraw its property and
archives within such a time. It is, however, free to
discharge its obligation in various ways, for instance,
by removing its property and archives from the
territory of the host State, or by entrusting them to
its diplomatic mission or to the diplomatic mission
of another State. The second sentence of paragraph 1
of article 48 has been drafted in the most general
terms in order to cover all these possibilities. The
premises similarly cease to enjoy special protection
from the time the property and archives situated in
them have been withdrawn or, after the expiry of a
reasonable period, have ceased to enjoy special
protection. Where the sending State has failed to
discharge its obligation within a reasonable period,
the host State ceases to be bound by the special duty
laid down in article 48, but, with respect to the
property, archives and premises, remains bound by
any obligations which may be imposed upon it by
its municipal law, by general international law or by
special agreements."

47. He said he noticed that the first sentence of the
new text drew attention to the difference from the draft
on special missions, but the provision in question also
differed from the corresponding provision of the Vienna
Convention on Diplomatic Relations.

48. Mr. KEARNEY suggested that, in the second
sentence of the new text, the words "this provision" be
replaced by the words "this addition".

It was so agreed.

49. Mr. KEARNEY said that the opening words of
the fourth sentence "Withdrawal from an international
organization" were not accurate; it was the permanent
mission that was withdrawn. The words "of a per-
manent mission" should be inserted after the word
"withdrawal".

It was so agreed.

50. Mr. AGO said that, in the same sentence, the
use of the term "on the other hand" made it necessary
to specify that the withdrawal of a permanent mission
could be final. He accordingly suggested that the
examples of causes be deleted and that after the words
"a wide variety of causes" the phrase "and may even
be final" be added.

It was so agreed.

51. Mr. USTOR suggested that in the sixth sentence
the words "which has been recalled" be inserted after
the words "permanent mission" in order to make the
meaning clearer.

It was so agreed.
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52. Mr. REUTER suggested that the words "even
on a temporary basis" be added at the end of the same
sentence which would then read: "It would, therefore,
mean imposing an unjustified burden on that State to
require it to provide, for an unlimited period, special
guarantees concerning the premises, archives and
property of a permanent mission which has been
recalled, even on a temporary basis".

// was so agreed.

53. Mr. AGO said that the eighth sentence was too
vague. It would be better to combine it with the follow-
ing sentence, to read: "This means that the sending
State must either withdraw its property and archives
within a reasonable time by removing them from the
territory of the host State, or entrust them to its
diplomatic mission or to the diplomatic mission of
another State."

54. Mr. YASSEEN said it was important that the
means of relieving the host State of its obligations should
not be limited. The property and archives of the sending
State might not only be removed by the sending State,
they might conceivably be sold or destroyed.

55. Sir Humphrey WALDOCK suggested that the
simple solution would be to delete the whole of the
eighth sentence and the word "however" in the follow-
ing sentence, which would then read: "It is free to
discharge that obligation in various ways . . .".

Sir Humphrey Waldock's proposals were adopted.

The new text for paragraph (2) of the commentary
to article 48, as amended, was approved.

The commentary to article 48, as amended, was
approved.

Chapter II of the draft report as a whole, as amended,
was approved

The draft report of the Commission on the work of
its twenty-first session as a whole, as amended, was
adopted

Closure of the session
56. Mr. AGO said he wished to pay a tribute to the
competence, courtesy and firmness with which the
Chairman had conducted the Commission's deliberations.
He also wished to express his thanks to the Chairman
of the Drafting Committee, the First Vice-Chairman,
the General Rapporteur and the members of the
Secretariat.

57. Mr. BARTOS said he wished to compliment the
Chairman on his grasp of the topics that had been
before the Commission. He was certain that the
Chairman's eminent qualities would make him an
excellent representative of the Commission to the Sixth
Committee of the General Assembly.

58. Mr. YASSEEN, Mr. USTOR, Mr. CASTREN,
Sir Humphrey WALDOCK, Mr. REUTER and
Mr. KEARNEY associated themselves with the tributes
paid by the previous speakers.
59. Mr. EUSTATHIADES (Rapporteur) said he
wished to thank the members of the Commission for
their kind words and to associate himself with the tribute
they had paid to the Chairman, the two Vice-Chairmen,
and the Secretariat.
60. The CHAIRMAN said it was a great honour for
him to have presided over the twenty-first session of the
Commission, and he was grateful to the Commission
for its kindness.
61. It had been suggested to him that a telegram
should be send to Mr. Amado, who had been unable
to attend the Commission's session, expressing the
sympathy of members. He took it that that suggestion
was unanimously approved.
62. He wished to thank the two Vice-Chairmen and
the Rapporteur for their help and support. He had
greatly appreciated the work of the Secretariat and its
competent staff and wished to thank all those who had
assisted the Commission in its work.
63. He declared the twenty-first session of the Inter-
national Law Commission closed.

The meeting rose at 2 p.m.
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