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AGENDA

The Commission adopted the following agenda at its 1990th meeting, held on

4 May 1987:
1. Organization of work of the session.
2. State responsibility.
3. Jurisdictional immunities of States and their property.
4, Status of the diplomatic courier and the diplomatic bag not accompanied by
diplomatic courier.
5. Draft Code of Offences against the Peace and Security of Mankind.
6. The law of the non-navigational uses of international watercourses.
7. International liability for injurious consequences arising out of acts not pro-
hibited by international law.
8. Relations between States and international organizations (second part of the
topic).
9. Programme, procedures and working methods of the Commission, and its
documentation.
10. Co-operation with other bodies.
11. Date and place of the fortieth session.
12. Other business.
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INTERNATIONAL LAW COMMISSION

SUMMARY RECORDS OF THE THIRTY-NINTH SESSION
Held at Geneva from 4 May to 17 July 1987

1990th MEETING
Monday, 4 May 1987, at 3.30 p.m.

Outgoing Chairman: Mr. Doudou THIAM
Chairman: Mr. Stephen C. McCAFFREY

Present: Prince Ajibola, Mr. Al-Khasawneh,
Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Bennouna, Mr. Calero Rodrigues, Mr. Diaz
Gonzilez, Mr. Eiriksson, Mr. Francis, Mr. Graefrath,
Mr. Hayes, Mr. Illueca, Mr. Jacovides, Mr. Mahiou,
Mr. Njenga, Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa
Rao, Mr. Razafindralambo, Mr. Reuter, Mr. Rou-
counas, Mr. Sepiilveda Gutiérrez, Mr. Shi, Mr. Solari
Tudela, Mr. Yankov.

Opening of the session

1. The OUTGOING CHAIRMAN declared open the
thirty-ninth session of the International Law Commis-
sion.

Statement by the outgoing Chairman

2. The OUTGOING CHAIRMAN welcomed the
members of the Commission, both old and new, and ex-
pressed the hope that the new period which the Com-
mission was entering would be rich and fruitful. He paid
tribute to the former members of the Commission who,
for various reasons, had not come back and expressed
the Commission’s gratitude to them for the outstanding
services they had rendered.

3. In accordance with the mandate given him, he had
represented the Commission at the forty-first session of
the General Assembly, where he had been struck by the
increasing interest shown in the Commission’s work.
The topics reported on had been carefully studied, and
interesting and very useful suggestions had been made.
The Commission’s methods of work had again been ex-
amined, and it would be able to study the comments
made on them.

4. As further requested by the Commission, he had
also represented it at the sessions of the Inter-American
Juridical Committee, held at Rio de Janeiro in January
1987, and of the Asian-African Legal Consultative
Committee, held at Bangkok, also in January 1987. The

Inter-American Juridical Committee had particularly
asked that the Commission should be represented at its
August session rather than its January session, so that
the Commission’s representative could devote a few
hours to courses or lectures at the Committee’s seminar
usually organized in August. The Commission had been
represented at the session of the European Committee
on Legal Co-operation held at Strasbourg in December
1986 by Mr. Reuter.

5. The length of the present session would be
11 weeks, which was one week longer than the previous
session. That decision by the General Assembly, which
was quite exceptional under the policy of austerity at
present in force, bore witness to the interest taken in the
Commission’s work and the high regard in which it was
held. Nevertheless, he hoped to see a return to the
customary 12-week session as soon as the financial posi-
tion had improved.

6. Lastly, he expressed his thanks to the whole
Secretariat for the valuable assistance it had given him
throughout his term of office.

Election of officers

Mr. McCaffrey was elected Chairman by acclama-
tion.

Mr. McCaffrey took the Chair.

7. The CHAIRMAN thanked the members of the
Commission for the honour done him and paid tribute
to the outgoing Chairman’s outstanding contribution to
the work of the previous session, when, for the first time
in its history, the Commission had been able to com-
plete the first reading of draft articles on two important
topics at the same session.

8. He welcomed back those members who had been
re-elected and extended a most cordial welcome to the
newly elected members, whose contributions to the
Commission’s work would certainly be very valuable.

The meeting was suspended at 3.45 p.m. and resumed
at 4.15 p.m.

Mr. Diaz Gonzdlez was elected First Vice-Chairman
by acclamation,

Mr. Al-Qaysi was elected Second Vice-Chairman by
acclamation.

Mr. Razafindralambo was elected Chairman of the
Drafting Committee by acclamation.

Mr. Pawlak was elected Rapporteur by acclamation.
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Adoption of the agenda (A/CN.4/403)

9. The CHAIRMAN invited the Commission to adopt
the provisional agenda (A/CN.4/403), on the under-
standing that its adoption would be without preju-
dice to the order of consideration of the topics, which
would be decided later.

The provisional agenda (A/CN.4/403) was adopted.
10. The CHAIRMAN, drawing attention to General
Assembly resolution 41/81 of 3 December 1986, sug-
gested that the request in paragraph 5 of that resolution
should be taken up under item 9 of the agenda (Pro-
gramme, procedures and working methods of the Com-
mission, and its documentation).

It was so agreed.

Organization of work of the session
[Agenda item 1]

11. Mr. YANKOYV suggested that members of the
Commission who were not members of the Enlarged
Bureau should be permitted to attend the meetings of
the Bureau as observers.

It was so agreed.

The meeting rose at 5 p.m.

1991st MEETING
Tuesday, 5 May 1987, at 12.10 p.m.
Chairman: Mr. Stephen C. McCAFFREY

Present: Prince Ajibola, Mr. Al-Khasawneh,
Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Bennouna, Mr. Boutros-Ghali, Mr. Calero
Rodrigues, Mr. Diaz Gonzdlez, Mr. Eiriksson,
Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Illueca,
Mr. Jacovides, Mr. Koroma, Mr. Mahiou, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr. Roucounas,
Mr. Sepilveda Gutiérrez, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

Organization of work of the session (continued)
[Agenda item 1]

1. The CHAIRMAN said that the Enlarged Bureau
had recommended that, of the seven meetings per week
to which the Commission was entitled, four should be
allocated to plenary meetings, to be held in the morning
from Tuesday to Friday each week, and three to
meetings of the Drafting Committee and/or the Plan-
ning Group, to be held in the afternoon, starting on
Monday. One additional meeting could, if necessary, be
held, provided conference facilities were available. Any

time saved in the consideration of a topic in plenary
meetings would be allocated to the Drafting Committee
or the Planning Group.

2. The Enlarged Bureau had recommended that the
Commission should consider the items on the agenda in
the following order:

1. Draft Code of Offences against the Peace and
Security of Mankind (item 5) .....................
2. The law of the non-navigational uses of inter-
national watercourses (item 6)....................
3. International liability for injurious conse-
quences arising out of acts not prohibited by
international law (item 7) .........cccoenviinninn.n.
4, Relations between States and international
organizations (second part of the topic)
1102111 ) I PO OO UURP

10to 12 meetings

10 meetings

8 meetings

6 meetings, on
the understand-
ing that that
number could be
increased, if

necessary
5. Programme, procedures and working
methods of the Commission, and its
documentation (item 9) .........c..oeveveininnns 2 meetings

One meeting would be held in reserve. The Com-
mission’s report to the General Assembly would be con-
sidered and adopted in the last week of the session. The
Enlarged Bureau had also recommended flexibility in
the application of that timetable.

3. Mr. EIRIKSSON said that he was grateful to the
Secretariat for circulating a letter he had addressed to
members containing certain suggestions for restructur-
ing the Commission’s work, but regretted that some of
his colleagues had apparently not received it. He
therefore wished to draw attention to one point in par-
ticular made in the letter, namely the absence of any
provision for an intermediate stage in the discussion of
topics, between discussion in plenary and discussion in
the Drafting Committee. That seemed to be important
because the Drafting Committee had often had before it
subjects that had not been adequately dealt with in the
Commission itself.

4, The CHAIRMAN said that that point could
perhaps best be dealt with in the Planning Group, which
was to meet that afternoon.

5. Mr. CALERO RODRIGUES noted that the Plan-
ning Group was likely to have more work than usual at
the current session, which might deprive the Drafting
Committee of time it sorely needed given its backlog of
work. He therefore urged that serious consideration be
given to the possibility of having four afternoon
meetings each week, rather than three.

6. Mr. HAYES, agreeing with Mr. Calero Rodrigues,
stressed the need to adopt a flexible approach, in order
to allow the Drafting Committee extra time when
necessary and to make full use of the time available to
the Commission.

7. Mr. BARSEGOV said that the allocation of
meetings to the various topics under study proposed by
the Enlarged Bureau was, in the main, well balanced.
Nevertheless, for obvious practical reasons, the Com-
mission should be able to proceed flexibly and devote
more meetings than scheduled to topics whose con-
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sideration was well-advanced, such as the draft Code of
Offences against the Peace and Security of Mankind, if
necessary devoting less time to other topics.

8. Mr. KOROMA, supporting the Enlarged Bureau’s
recommendations, said that they had the merit of allow-
ing flexibility and would leave members sufficient time
to study the reports submitted thoroughly, so that they
could do justice to the topics considered. He noted,
however, that no meetings had been allocated to the
topic of State responsibility (item 2). Despite the special
position in regard to that topic, he trusted that the Com-
mission would deal with it in due course.

9. The CHAIRMAN said it was implicit in the En-
larged Bureau’s recommendations that, since there was
as yet no special rapporteur for the topic of State
responsibility, the Commission’s time could more pro-
fitably be used in the way it had recommended than by
asking a new special rapporteur for that topic to submit
a report at the current session.

10. Mr. KOROMA asked what the position was with
regard to the draft articles on State responsibility which
were before the Commission.

11. Mr. RAZAFINDRALAMBO, Chairman of the
Drafting Committee, pointed out that the Enlarged
Bureau had raised the question what was to be done
with the 16 draft articles on State responsibility which
were before the Drafting Committee. The usual practice
was for the Drafting Committee to examine draft ar-
ticles referred to it on any topic in the presence of the
special rapporteur. For the topic of State responsibility,
however, a new special rapporteur had to be appointed,
and he would be called upon to say whether he con-
firmed referral of those draft articles to the Drafting
Committee and whether he wished to defend them
before the Committee. The answer to Mr. Koroma’'s
question thus depended on the appointment of a new
special rapporteur and on the decision he would take.

12. Mr. CALERO RODRIGUES drew attention to
the strong tendency in the General Assembly and in the
Commission itself in favour of staggering consideration
of agenda items. The Commission had already taken ac-
tion in that direction, since two topics on which draft ar-
ticles had been adopted on first reading at the previous
session would not be considered at the current session.
For the topic of State responsibility, draft articles on
which were before the Drafting Committee, a new
special rapporteur would have to be appointed before
consideration of the topic could be resumed.

13. He agreed with the Enlarged Bureau’s recommen-
dations concerning the allocation of meetings to the
various topics, and on the need for flexibility. The
allocation of 10 to 12 meetings to the topic of the draft
Code of Offences against the Peace and Security of
Mankind seemed adequate in view of the nature of the
11 draft articles submitted by the Special Rapporteur in
his fifth report (A/CN.4/404). He suggested that two or
three of those meetings should be set aside for newly
elected members to express their views on the draft code
in general.

14. Mr. BEESLEY also supported the Enlarged
Bureau’s recommendations, including flexibility in the
application of the timetable. He favoured the staggering

of topics to the greatest possible extent; it was necessary
because of time limitations. Since much of the Commis-
sion’s work was prepared in the Drafting Committee,
more time should be given to the Committee.

15. Mr. Sreenivasa RAO said that he found the
Enlarged Bureau’s recommendations generally accept-
able. The Commission should bear in mind the need for
efficiency, in response to the concern of the General
Assembly and of Governments. For example, it was dif-
ficult for outsiders to understand why the topic of State
responsibility had remained for so long on the Commis-
sion’s agenda. The whole process of codification was to
some extent in crisis; some of the diplomatic con-
ferences on the codification of international law in the
past few years had not enjoyed the same basis of con-
sensus as the codification conferences of the 1960s. The
Commission undoubtedly had a responsibility to pro-
vide guidance to the international community in that
matter, and in doing so it should think in terms of its
five-year mandate, not of a 10-year or 15-year period.

16. Mr. JACOVIDES supported the Enlarged
Bureau’s recommendations. In view of the importance
of the Drafting Committee, he thought that every effort
should be made to allocate additional meetings to it.

17. The topic of State responsibility was an important
one and he hoped that the Chairman would soon hold
consultations on the appointment of a new special rap-
porteur. It should be remembered that the question of
the responsibility of States for crimes against the peace
and security of mankind was to be excluded from the
draft code on the understanding that it would be dealt
with under the topic of State responsibility.

18. Prince AJIBOLA urged that at least two of the
three afternoon meetings should be allocated to the
Drafting Committee, which had much more work than
the Planning Group.

19. The CHAIRMAN pointed out that the allocation
of three afternoon meetings to the subsidiary bodies
would be applied on a flexible basis. It was expected
that in many weeks all three meetings would be
allocated to the Drafting Committee.

20. Mr. BENNOUNA said that, in view of the dif-
ficulties facing the conference services due to the finan-
cial crisis, the Commission should perhaps adopt the
idea that had been in circulation in the Sixth Committee
at the forty-first session of the General Assembly,
whereby informal consultations would be held with the
Chairman and the special rapporteurs concerned to
enable the Commission to make progress in the con-
sideration of particularly complex topics. For instance,
the Commission could hold informal consultations with
the special rapporteur to be appointed for the topic of
State responsibility, in order to assist him in the work on
which he would have to report at the Commission’s next
session in the light of the directives given by the Sixth
Committee at the forty-first session of the General
Assembly.

21. Mr. HAYES said that he welcomed the staggering
of agenda items., With regard to item 9, the Commission
should plan for the whole of its five-year term, in-
cluding the current session, in deference to the wishes of
the General Assembly.
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22. The CHAIRMAN said that it was planned to
devote the meetings on 8 and 9 July to the consideration
of item 9, because the Legal Counsel would be able to be
present.

23. If there were no further comments, he would take
it that the Commission agreed to adopt the Enlarged
Bureau’s recommendations concerning the allocation of
meetings and the tentative order in which the agenda
items would be considered.

It was so agreed.

Programme, procedures and working methods of
the Commission, and its documentation

[Agenda item 9]

MEMBERSHIP OF THE PLANNING GROUP OF
THE ENLARGED BUREAU

24. Mr. DIAZ GONZALEZ (Chairman of the Plan-
ning Group) said it was proposed that the Group should
consist of the following members: Prince Ajibola, Mr.
Al-Khasawneh, Mr. Al-Qaysi, Mr. Barboza, Mr.
Barsegov, Mr. Beesley, Mr. Bennouna, Mr. Eiriksson,
Mr. Francis, Mr. Illueca, Mr. Jacovides, Mr. Koroma,
Mr. Reuter, Mr. Roucounas, Mr. Thiam, Mr.
Tomuschat and Mr. Yankov, The Planning Group was
not restricted and other members of the Commission
would be welcome at its meetings.

It was so agreed.

The meeting rose at 1.10 p.m.

1992nd MEETING

Wednesday, 6 May 1987, at 10 a.m.

Chairman: Mr. Stephen C. McCAFFREY
Present: Prince Ajibola, Mr. Al-Khasawneh,
Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Bennouna, Mr. Boutros-Ghali, Mr. Calero
Rodrigues, Mr. Diaz Gonzdlez, Mr. Eiriksson,
Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Illueca,
Mr. Jacovides, Mr. Koroma, Mr. Mahiou, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr. Roucounas,

Mr. Sepilveda Gutiérrez, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

Drafting Committee

1. Mr. RAZAFINDRALAMBO (Chairman of the
Drafting Committee) said it was proposed that the
Drafting Committee should consist of the follow-
ing members: Mr. Arangio-Ruiz, Mr. Barsegov, Mr.
Bennouna, Mr, Calero Rodrigues, Mr. Graefrath,
Mr. Hayes, Mr. Mahiou, Mr. McCaffrey, Mr. Ogiso,

Mr. Sreenivasa Rao, Mr. Reuter, Mr. Sepulveda Gutié-
rrez, Mr. Shi and Mr. Solari Tudela. Mr. Pawlak would
be an ex officio member, in his capacity as Rapporteur
of the Commission.

It was so agreed.

Draft Code of Offences against the Peace and Security
of Mankind' (A/CN.4/398,2 A/CN.4/404,° A/
CN.4/407 and Add.1 and 2, A/CN.4/L.410, sect. E,
ILC(XXXIX)/Conf.Room Doc.3 and Add.1)

[Agenda item 5]
FiFTH REPORT OF THE SPECIAL RAPPORTEUR

ARTICLES 1 TO 11

2. The CHAIRMAN recalled that the General As-
sembly, in paragraph 1 of its resolution 41/75 of 3 De-
cember 1986, had invited the Commission to continue
its work on the topic

.. . by elaborating an introduction as well as a list of the offences,
taking into account the progress made at its thirty-eighth session, as

well as the views expressed during the forty-first session of the General
Assembly.

He drew attention to document A/CN.4/407 and Add.1]
and 2, containing the views received from Governments
pursuant to paragraph 2 of the same resolution.

3. He invited the Special Rapporteur to introduce his
fifth report (A/CN.4/404), as well as draft articles 1
to 11 contained therein, which read:

CHAPTER 1. INTRODUCTION

PART 1. DEFINITION AND CHARACTERIZATION

Article 1. Definition
The crimes under international law defined in the present Code con-
stitute offences against the peace and security of mankind.

Article 2. Characterization

The characterization of an act as an offence against the peace and
security of mankind is independent of internal law. The fact that an
act or omission is or is not prosecuted under internal law does not af-
fect this characterization,

PART II. GENERAL PRINCIPLES

Article 3. Responsibility and penalty

Any individual who commits an offence against the peace and
security of mankind is.responsible therefor and liable to punishment.

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. 11 (Part Two),
p. 8, para. 18.

* Reproduced in Yearbook . . . 1986, vol. 1 (Part One).

* Reproduced in Yearbook . .. 1987, vol. 11 (Part One).

¢ Ibid.
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Article 4. Aut dedere aut punire

1. Every State has the duty to try or extradite any perpetrator of
an offence against the peace and security of mankind arrested in its
territory.

2, The provision in paragraph 1 above does not prejudge the
establishment of an international criminal jurisdiction.

Article 5. Non-applicability of statutory limitations

No statutory limitation shall apply to offences against the peace and
security of mankind, because of their nature.

Article 6. Jurisdictional guarantees

Any person charged with an offence against the peace and security
of mankind shall be entitled to the guarantees extended to all human
beings with regard to the law and the facts. In particular:

1. In the determination of any charge against him, he shall be en-
titled to a fair and public hearing by an independent and impartial
tribunal duly established by law or by treaty, in accordance with the
general principles of law.

2. He shall have the right to be presumed innocent until proved
guilty.

3. In addition, he shall be entitled to the following guarantees:

(a) To be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing;

(¢) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or
through legal assistance of his own choosing; to be informed, if he
does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of justice so
require, and without payment by him, in any such case if he does not
have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against him;

(N To have the free assistance of an interpreter if he cannot under-
stand or speak the language used in court;

(g Not to be compelled to testify against himself or to confess
guilt.

Article 7. Non bis in idem

No one shall be liable to be tried or punished again for an offence
for which he has already been finally convicted or acquitted in ac-
cordance with the law and penal procedure of a State.

Article 8. Non-retroactivity

1. No person may be convicted of an act or omission which, at the
time of commission, did not constitute an offence against the peace
and security of mankind.

2. Nothing in this article shall prejudice the trial and punishment
of any person for any act or omission which, at the time when it was
committed, was criminal according to the general principles of law
recognized by the community of nations.

Article 9. Exceptions to the principle of responsibility

The following constitute exceptions to criminal responsibility:

(a) self-defence;

(b) coercion, state of necessity or force majeure;

(c) an error of law or of fact, provided, in the circumstances in
which it was committed, it was unavoidable for the perpetrator;

(d) the order of a Government or of a superior, provided a moral
choice was in fact not possible to the perpetrator.

Article 10. Responsibility of the superior

The fact that an offence was committed by a subordinate does not
relieve his superiors of their criminal responsibility, if they knew or
possessed information enabling them to conclude, in the cir-
cumstances then existing, that the subordinate was committing or was
going 10 commit such an offence and if they did not take all the prac-
tically feasible measures in their power to prevent or suppress the
offence.

Article 11. Official position of the perpetrator

The official position of the perpetrator, and particularly the fact
that he is a head of State or Government, does not relieve him of
criminal responsibility.

4, Mr, THIAM (Special Rapporteur) said that his fifth
report (A/CN.4/404) was devoted to the provisions
constituting the introduction to the code (chap. 1), deal-
ing with the definition and characterization of offences
against the peace and security of mankind, and with
general principles. That part of the topic had long given
rise to impassioned debates, and some doubt had been
expressed as to whether he should even take up the ques-
tion of general principles. His own view had been that
he could not deal with the general principles with any
likelihood of success until the Commission had studied
the content of the code ratione materiae—which it had
now done. But since the question of general principles
had already been discussed generally at the previous ses-
sion during the consideration of his fourth report, he
thought no useful purpose would be served by reopen-
ing that debate and would simply refer members to his
fourth report (A/CN.4/398, paras. 146-259), to the
Commission’s report on its thirty-eighth session® and to
the topical summary of the discussion held in the Sixth
Committee of the General Assembly at its forty-first
session (A/CN.4/L.410, paras. 558-581).

5. He had redrafted most of the articles in chapter I as
submitted in his fourth report (A/CN.4/398, part V) to
take account of the comments made in the Commission
and the Sixth Committee, and had added two new draft
articles (arts. 7 and 11). He had also thought it useful to
draft a commentary to each article, summing up the
discussions to which the texts in question had already
given rise.

6. As to the method to be followed in examining the
fifth report, he proposed to introduce the whole of
chapter I of the draft article by article in order to
facilitate discussion, but thought that a separate debate
on each article should be avoided; it would be preferable
to discuss all the articles together.

7. Draft article 1 dealt with the definition of offences
against the peace and security of mankind. In the long
discussions on that subject at previous sessions, opinion
had been divided between those who favoured a general
definition based on a precise criterion, and those who
favoured an enumeration. During those discussions, he
had become convinced that no single criterion could
cover all aspects of the concept of an offence against the
peace and security of mankind. He had therefore opted
for a definition by enumeration, especially as the topic
fell within the sphere of criminal law and hence was

$ Yearbook . . .
paras. 133-182.

1986, vol. II (Part Two), pp. 49 et seq.,
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governed by the principle nullum crimen sine lege. Some
members of the Commission had wanted the definition
also to include the idea of seriousness, but he himself
found that idea implicit in it.

8. The question of characterization, which was dealt
with in draft article 2, involved the very basis of interna-
tional criminal law, since the text rested on the principle
of the autonomy of international criminal law and on
the primacy of international law over internal law. If the
idea was not accepted that international law could itself
characterize a particular act as a crime independently of
internal law, the draft code lost its raison d’étre.

9. Draft article 3, which dealt with the perpetrator of
the offence, had been amended in the light of the com-
ments made at the Commission’s previous four sessions.
One question which had always caused some confusion
was whether the criminal responsibility in question was
that of the individual, that of the State or both. Without
ruling out a priori the criminal responsibility of the
State, it had to be recognized that it was not yet
established in positive law and that the responsibility of
natural persons was distinct from it, even though there
could be a connection, for example when the individual
concerned was an agent of the State. The traditional
responsibility of the State was perhaps based on the idea
of reparation, but in no case on that of sanction, and
the Commission, which had not abandoned the study of
that aspect of the matter, would have to deal with it
later. In those circumstances, he had dealt only with the
criminal responsibility of individuals, as stated expressly
in draft article 3, the previous text of which had been
too vague.

10. The question of the universal offence, dealt with in
draft article 4, had led to a rich and thorough discus-
sion. The most logical solution of the problem would be
an international criminal jurisdiction; but in the absence
of such an institution, and pending a decision on the ad-
visability of establishing it, an alternative solution must
be sought. Several choices were open to the Commis-
sion: the traditional solution of the territoriality of
criminal law, that of the personalization of criminal law
and that of universality. Since the offences in question
were breaches of the law of nations, the best solution in
the present circumstances was still reliance on the prin-
ciple of universal jurisdiction: hence the new text he had
submitted, which took account of the comments evoked
by the expression ‘“universal offence’’.

11. With regard to draft article 5, he observed that
statutory limitations were neither absolute nor general,
since they were unknown to certain legal systems and, in
the systems in which they existed, they did not apply to
all crimes. Nor had they ever existed in international
law: there was no reference to them in the Charter of the
Niirnberg International Military Tribunal.® It was only
since 1968 that attention had been given to the question,
and not all States had become parties to the Convention
on the subject adopted that year;” moreover, that Con-

¢ Charter annexed to the London Agreement of 8 August 1945 for
the prosecution and punishment of the major war criminals of the
European Axis (United Nations, Treaty Series, vol. 82, p. 279).

? Convention on the Non-Applicability of Statutory Limitations to
War Crimes and Crimes against Humanity, adopted by the General
Assembly on 26 November 1968 (ibid., vol. 754, p. 73).

vention had given rise to reservations on the part of
some of the States which had acceded to it. The question
of statutory limitations had recently arisen again in con-
nection with a trial which was due to begin shortly. In
his view, any distinction that might be made between
war crimes—which would be subject to statutory limita-
tions—and crimes against humanity—which would
not—would not be very useful. In his third report, he
had stated the principle of the indivisibility of offences
against the peace and security of mankind,® which made
it impossible to apply one legal rule to one category of
acts and another rule to another. Thus, as he had in-
dicated, the rule stated in draft article 5 was not yet
universally applicable.

12. The discussion in the Sixth Committee had shown
that draft article 6 as worded in the fourth report was
not sufficiently precise, and that the jurisdictional
guarantees referred to should be set out in detail. He
had therefore referred to a number of international in-
struments, which were listed in paragraph (1) of the
commentary. He wondered, however, whether the
jurisdictional guarantees provided for in the new text of
the article might not have become rules of jus cogens.
The commentary cited a number of cases in which it had
been held that certain essential guarantees had to be
respected, even if they had not been expressly for-
mulated. Perhaps the best course would be to enumerate
the guarantees without drawing up an exhaustive list, so
as not to tie the Commission’s hands; hence the use of
the words “‘In particular’’ in the introductory clause of
the revised text.

13. Draft article 8, on the principle of non-
retroactivity, differed little from the earlier text (former
art. 7), and it would be for the Commission to choose
between the two. The International Covenant on Civil
and Political Rights (art. 15) and the European Conven-
tion on Human Rights® (art. 7) contained rather dif-
ferent formulations of the principle, but there was little
difference in substance. The principle of non-
retroactivity in international law had given rise to a
number of difficulties in so far as it rested on the ob-
servance of written law. The problem was that of deter-
mining whether, in the maxim nullum crimen sine lege,
the term /ex should be understood in the sense of written
law, or rather in the common-law sense of law. Some
conventions, such as the European Convention on
Human Rights, had dealt with the problem by including
the general principles of law among the rules to be
observed.

14, In response to criticism of the former negative for-
mulation of draft article 9 (formerly art. 8), he had
reworded the text. The first exception to criminal
responsibility set out was, of course, self-defence by in-
dividuals (subpara. (g)): any connection with self-
defence as mentioned in Article 51 of the Charter of the
United Nations would exist only to the extent that the
individuals concerned were agents of the State. As to
coercion, state of necessity and force majeure, although

* Yearbook . . . 1985, vol. Il (Part One), pp. 66 et seq., document
A/CN.4/387, paras. 20-39.

* Convention for the Protection of Human Rights and Fundamen-
tal Freedoms (Rome, 1950) (United Nations, Treaty Series, vol. 213,
p. 221).
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those terms were sometimes differentiated in internal
law, there was no essential difference between them and
they were sometimes merged or used one in place of
another; he had accordingly grouped them together in
subparagraph (b). Moreover, in all three cases the re-
quirements for invoking the exception were the same:
the existence of circumstances involving a grave peril
which could be avoided only by committing the
wrongful act. Judicial precedent also required that there
be no great disproportion between the interest sacrificed
and the interest safeguarded and that the wrongful act
should not reflect, even unconsciously, the intentions of
the perpetrator. For example, the exception of coercion
could not be upheld in the case of an act having racist
connotations. With regard to error (subpara. (¢)), the
traditional rules applied; there again, the permissible
limit was set by a crime against humanity. As to
superior order (subpara. (d)), it was doubtful whether
that was a separate exception, since the subordinate
concerned could plead that he had carried out the order
either under coercion or in error. It would be for the
Commission to decide whether that provision should be
retained.

15. Responsibility of the superior, which was the sub-
ject of draft article 10 (formerly art. 9), might be re-
garded as coming under the heading of complicity; but,
in view of the specificity of the matter, it perhaps
merited a separate provision, as in Additional Protocol
I'° (art. 86, para. 2) to the 1949 Geneva Conventions.

16. With regard to the official position of the
perpetrator, which was the subject of draft article 11—a
new provision reproducing the text of subparagraph (@)
of former article 8—he drew attention to the commen-
tary, in which he referred to the provisions of the
Charter of the Nirnberg Tribunal and the Charter of
the International Military Tribunal for the Far East
(Tokyo Tribunal).!" as well as the Niirnberg Principles'?
formulated by the Commission at its second session, in
1950, at the request of the General Assembly.

17. In conclusion, he stressed that codification con-
sisted in the preparation of draft articles. He therefore
hoped that the Commission would proceed with that
task, since there had already been long general debates
at previous sessions on the questions dealt with in the
draft articles under consideration.

18. The CHAIRMAN thanked the Special Rapporteur
for his lucid introduction of his fifth report and said
that it would be preferable for the Commission to con-
centrate on the draft articles submitted in the report,
rather than reopen a general debate on the topic as a
whole.

19. Mr. CALERO RODRIGUES agreed that it was
desirable to focus on the 11 draft articles submitted in
the fifth report (A/CN.4/404) and avoid reopening the

' Protocol 1 relating to the protection of victims of international
armed conflicts, adopted at Geneva on & June 1977 (ibid.. vol. 1125,
p. 3).

" Documents on American Foreign Relations (Princeton University
Press). vol. VIII (July 1945-December 1946) (1948), pp. 354 er seq.

'2 Principles of International Law recognized in the Charter of the
Niirnberg Tribunal and in the Judgment of the Tribunal. Text
reproduced in Yearbook . . . 1985. vol. 1t (Part Two). p. 12, para. 45.

general debate. Nevertheless, some of the newly elected
members of the Commission might wish to state their
views on other parts of the draft, such as the list of of-
fences, and allowing them to do so was more than a
matier of courtesy: it would be helpful to the Drafting
Committee to learn those views in order to take them
into account when working on the draft articles before
it. He therefore suggested that, after the debate on the
draft articles contained in the fifth report, a separate
discussion should be held to permit new members to ex-
press their views on other parts of the draft if they so
desired.

20. Mr. NJENGA supported that suggestion, but
thought it would be more logical to hear the views of the
new members before discussing the articles in the
report.

21. He also suggested that the relevant parts of the in-
ternational instruments listed in paragraph (1) of the
commentary to draft article 6 should be circulated.

22. The CHAIRMAN said that the Secretariat would
attend to that matter.

23. Mr. YANKOY said that Mr. Njenga’s comment
was very logical, but from a practical point of view it
would be better to concentrate from the start on the
Commission’s main task of discussing the 11 draft ar-
ticles before it. If, in the course of the discussion, any
member wished to speak on other issues relating to the
draft code, he should of course be allowed to do so. He
suggested that, before starting on a detailed discussion
article by article, the Commission should hold a general
discussion on the whole set of articles, during which it
would be possible for any new member to raise issues
not directly relating to the texts of the 11 articles in
question.

24. Mr. BEESLEY said that, although he could accept
any of the proposed procedures, he would prefer to see
the Commission begin as soon as possible on an article-
by-article discussion. Many of the new members were
already familiar with the work on the draft code, for ex-
ample as representatives in the Sixth Committee of the
General Assembly.

25. Mr. BARSEGOY said that there should be some
measure of flexibility. The new members of the Com-
mission should, indeed, be able to express their views on
the work already done, but perhaps they did not all have
the same views on how to proceed. Some might wish to
deal with precise questions relating to the matters dealt
with by the Special Rapporteur, whereas others might
prefer to speak at greater length on more general ques-
tions. With regard to the 11 draft articles, he thought it
would be more rational to examine the Special Rap-
porteur’s fifth report (A/CN.4/404) as a whole, but he
would not object to consideration of the texts article by
article.

26. The CHAIRMAN said that, if there were no fur-
ther comments, he would take it that the Commission
agreed to focus its discussion on draft articles 1 to 11
submitted by the Special Rapporteur in his fifth report
(A/CN.4/404), without precluding any member from
reverting to earlier articles of the draft code.

It was so agreed.
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27. Mr. RAZAFINDRALAMBO (Chairman of the
Drafting Committee) said that new members’ comments
on earlier draft articles would be particularly useful to
the Drafting Committee. The course which had been
adopted would serve to avoid objections on their part
when the revised articles came back from the Com-
mittee.

The meeting rose at 11.40 a.m.

1993rd MEETING
Thursday, 7 May 1987, at 10 a.m.
Chairman: Mr. Stephen C. McCAFFREY

Present: Prince Ajibola, Mr. Arangio-Ruiz, Mr.
Barsegov, Mr. Beesley, Mr. Bennouna, Mr. Boutros-
Ghali, Mr. Calero Rodrigues, Mr. Diaz Gonzailez,
Mr. FEiriksson, Mr. Francis, Mr, Graefrath, Mr. Hayes,
Mr. Illueca, Mr. Jacovides, Mr. Koroma, Mr. Mahiou,
Mr. Njenga, Mr. Ogiso, Mr. Sreenivasa Rao, Mr. Raza-
findralambo, Mr. Reuter, M. Roucounas, Mr. Sepuil-
veda Gutiérrez, Mr. Shi, Mr. Solari Tudela, Mr.
Thiam, Mr. Tomuschat, Mr. Yankov.

Organization of work of the session (concluded)*
[Agenda item 1]

1. The CHAIRMAN drew attention to document
ILC(XXXIX)/Conf.Room Doc.1, which reproduced
the schedule of work for the current session adopted
by the Commission at its 1991st meeting, on the under-
standing that it would be applied flexibly as required by
the progress made.

Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398, A/CN.4/
404,> A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLES 1 TO 11° (continued)

2. Mr. THIAM (Special Rapporteur), repairing an
omission in his introduction of his fifth report

* Resumed from the 1991st meeting.

! The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . .. 1985, vol. 11 (Part Two),
p. 8, para. 18.

* Reproduced in Yearbook . . . 1986, vol. 11 (Part One).

* Reproduced in Yearbook . . . 1987, vol. II (Part One).

* Ibid.

* For the texts, see 1992nd meeting, para. 3.

(A/CN.4/404) at the previous meeting, said that draft
article 7, which was a new article devoted to the non bis
in idem rule, seemed more opportune than ever. At the
previous session, some members of the Commission had
been reluctant to accept the principle of the universality
of an offence, arguing that the plurality of courts—or
the co-operation or intervention of several courts in try-
ing one and the same offence—might make the offender
liable to several penalties, which would violate the non
bis in idem rule. In view of the long discussion which
had then taken place, and after due reflection, he had
concluded that the rule could have a place in the draft
code, although that would depend on whether the idea
of establishing an international criminal court was
adopted or not. If it were adopted, it would be difficult
to invoke the rule in question, since by virtue of the
primacy of international criminal law, the court would
be competent, on principle, to try international crimes.
In the absence of an international criminal court,
however, the inclusion of the rule seemed necessary.

3. He did not think it would be useful to spend any
more time on the controversies provoked by the applica-
tion of that rule in internal law and in international
criminal law, In the present instance the rule came not
within the framework of internal law or of droit interna-
tional pénal, which dealt with international crimes
strictly speaking, but within that of droit pénal interna-
tional, which the legal system familiar to him
distinguished from the former branch of international
law and which was intended to settle conflicts of
criminal law between States.

4. Mr. TOMUSCHAT said that the Special Rap-
porteur’s well-drafted fifth report (A/CN.4/404) and
lucid presentation provided a good basis for a fruitful
debate. He had already discussed the general issues at
the Commission’s 1985 and 1986 sessions, so he would
confine his remarks to the draft articles submitted in the
report.

5. Referring to draft article 1, he noted that it had
been suggested that it might be preferable to speak of
‘“‘crimes’’ against the peace and security of mankind
rather than ‘‘offences’’, in which case the title of the
draft code in English would have to be changed. So far
as the definition itself was concerned, it would be better
if it consisted solely of a reference to the list of offences
against the peace and security of mankind to be in-
cluded in the code. A substantive definition might
create the false impression that the category of offences
was not closed, whereas what was needed was an ex-
haustive list of offences that could not be extended by
way of judicial interpretation.

6. He fully agreed with the rule stated in the first
sentence of draft article 2, but considered that the
second sentence would be improved if the word
‘“‘prosecuted’’ were replaced by ‘‘punishable’’. That
would serve to underline that two legal orders—the
international legal order and rules of internal law—
coexisted.

7. He welcomed the specific reference to ‘‘any in-
dividual’’ which had been introduced into draft article
3. That would make it quite clear that the code dealt
with the criminal responsibility of individuals.
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8. In draft article 4, he considered that rather more
precise rules were needed, especially in view of the
danger of political manipulation. The value of the code
would be enhanced if it included provision for an inter-
national criminal court, to which a number of Govern-
ments had already given their agreement, and which
would provide a test of the seriousness of the intentions
of States. Objectiveness and impartiality in the applica-
tion of the criminal law were of paramount importance,
for in the absence of those qualities, the code would be
meaningless. The choice not only of judges, but also of
the prosecution, was important. He was not advocating
realpolitik, but not every judicial system could be fully
trusted to be totally objective and impartial vis-a-vis
foreigners regarded as enemies of the State. That was
why many constitutions barred the extradition of na-
tionals. Moreover, it was easy to bring a charge against
an individual. Being deprived of the traditional protec-
tion of immunity, cabinet ministers or civil servants
might be compelled to answer an accusation that they
had committed a crime against the peace and security of
mankind and would become liable to arrest and deten-
tion even when performing their functions abroad as
agents of the State they represented. All those con-
siderations pointed to the fact that an international
criminal court was an essential element of the system to
be established under the code.

9. In any event, the system the Special Rapporteur
proposed would have to be refined and co-ordinated
with the existing rules on jurisdiction. The question to
be decided was whether to replace, or supplement, ex-
isting régimes. Genocide, for instance, was recognized
as a crime against humanity, but the relevant provisions
conferred jurisdiction primarily on the State in whose
territory the genocide had been committed. A distinc-
tion, or a series of distinctions, might well have to be
drawn. The Special Rapporteur had stressed the in-
divisibility of the concept of an offence against the
peace and security of mankind, but nuances could be
perceived: for instance, grave violations of the rules of
war in a specific instance did not affect the international
community to the same extent as the launching of a war.
Hence there was a need for more detailed rules on
jurisdiction. Furthermore, pending the establishment of
an international criminal court, a transitional régime
could be introduced. The International Law Associ-
ation, for example, had proposed the creation of an
international commission of criminal inquiry, which
would elucidate the circumstances surrounding an al-
leged offence against the peace and security of man-
kind.¢ Such an inquiry could serve to pin-point responsi-
bility, while at the same time exposing the author of
the offence to national and international criticism with
a very useful preventive effect.

10. While he basically agreed with the rule laid down
in draft article 5, his agreement was not unqualified, for
that rule depended to a large extent on the seriousness of
the crimes to be listed in the code, and it might therefore
be necessary to revert to article 5 after that list had been

¢ See the Association’s work on this subject in ILA, Report of the
Fifty-ninth Conference, Belgrade, 1980 (London, 1982), pp. 421 et
seq., and Report of the Sixty-first Conference, Paris, 1984 (London,
1985), pp- 263-264.

adopted. The practical difficulties of gathering evidence
must also be borne in mind: indeed, the rules on
statutory limitations derived to some extent from those
difficulties. If evidence was taken years, or even
decades, after the crime had been committed, witnesses
became unreliable and no really useful trial could take
place.

11. Draft article 6 had been greatly improved by the
introduction of the basic guarantees for a fair trial. The
Special Rapporteur had rightly taken as his guide the
guarantees laid down in the International Covenant on
Civil and Political Rights; that instrument, which had
been adopted by the General Assembly in 1966 and to
which 85 States were now parties, was the right standard

to apply.

12. The provision in draft article 7 was a necessary el-
ement of any civilized system of international law and
should be retained. Draft article 8, the new text of which
was based on article 15 of the International Covenant
on Civil and Political Rights, likewise had his support.

13. An initial question concerning draft article 9 was
whether a list of exceptions to criminal responsibility
was really necessary. The answer depended to some ex-
tent on whether jurisdiction would be conferred on an
international criminal court or on national courts. In
the former case, exceptions to criminal responsibility
would have to be provided for in the rules to be applied
by the court, since it could rely on no other text. In the
latter case, it could be left to internal law to determine
the permissible defences. Such a system could, however,
seriously jeopardize uniformity in the application of the
law, for judges would respond differently, according to
their national laws and practices, to the same defence
put forward by an accused, whose conviction might thus
depend on the accidental determination of the forum. In
principle, therefore, he agreed with the Special Rap-
porteur on the need to establish a list of defences.

14. Another question raised by article 9 was whether
to include a rule to the effect that an offence against the
peace and security of mankind could only be committed
with intent, never negligently. The rule proposed by the
Special Rapporteur with regard to error suggested that
an individual could be charged with negligent acts, since
error provided a defence only if, and to the extent that,
the error was unavoidable. His own view was that of-
fences against the peace and security of mankind
generally presupposed that the author had acted wil-
fully, deliberately and in full knowledge of what he was
doing. He did not exclude the hypothesis of extreme
instances in which an act of negligence deserved to be
characterized as an offence against the peace and secur-
ity of mankind, but thought the matter called for fur-
ther consideration.

15.  As to the list of exceptions to criminal responsi-
bility proposed by the Special Rapporteur, he doubted
whether an act characterized as an offence against the
peace and security of mankind could ever be justified on
the grounds of self-defence. In particular, military ac-
tivities undertaken in response to aggression by another
State did not normally constitute such an offence, but
war crimes could never be justified by Article 51 of the
Charter of the United Nations. There again, however,
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he would not categorically deny that there might con-
ceivably be instances in which a plea of self-defence was
justifiable. To be on the safe side, therefore, provision
for such a plea should be retained.

16. Force majeure certainly did play a part in inter-
State law, as well as in relations between individuals in
civil and common law. If, for reasons of force majeure,
a State failed to comply with an obligation under inter-
national law, it might be relieved of that obligation. In
the case of individual criminal responsibility, however,
an offence against the peace and security of mankind
presupposed human conduct, whether in the form of an
act or of an omission; but in the case of force majeure
no human conduct was involved, only the forces of
nature. Careful thought should therefore be given to the
need to include force majeure as an exception; his own
view was that it could be dispensed with.

17. With regard to coercion and state of necessity, he
noted that the requirement that a grave, imminent and
irremediable peril must exist, included in the earlier text
of the article (former art. 8, subpara. (b)) submitted in
the Special Rapporteur’s fourth report (A/CN.4/398,
part V), had been deleted. In his view, however, it was a
useful requirement and should be retained.

18. He agreed with the rule on error as far as errors of
law were concerned; the Commission might wish to con-
sider at a later stage whether also to include the defence
of insanity. The position with regard to error of fact was
different, however, for as he had mentioned, offences
against the peace and security of mankind usually
presupposed criminal intent. Consequently, an error
might wipe out the particularly reprehensible character
of the act concerned. Supposing, for instance, that
a pilot intending to drop a bomb on enemy troops
dropped it instead on a city which was not a military
target, and supposing further that he was misled by a
navigational error, he should not be treated as a war
criminal. A difficult question of principle was involved,
which called for further discussion; it was important to
decide whether criminal intent was a necessary element
of an offence against the peace and security of
mankind, so that error would relieve the offender of
criminal responsibility.

19. Lastly, with regard to the exception made for
orders of a Government or of a superior, he feared that
the reference to moral choice might introduce a serious
ambiguity into the provision.

20. Mr. REUTER, after commending the Special Rap-
porteur for his learning, good sense and industry,
observed that only the criminal responsibility of in-
dividuals was in question at the current stage. While he
welcomed that decision, he wondered whether the new
text of draft article 3 was sufficient, since the question
of the criminal responsibility of the State, as enunciated
in article 19 of part 1 of the draft articles on State
responsibility,” remained before the Commission. He
would therefore prefer that the relations inevitably ex-
isting between the criminal responsibility of the in-
dividual and that of the State should not be excluded
forthwith; if the criminal responsibility of the individual

? Yearbook . . . 1980, vol. 11 (Part Two), pp. 30 et seq.

called for punishment, so did that of the State. It re-
mained to be seen whether it was possible to formulate
general rules concerning punishment of the State. Per-
sonally he doubted it, and he therefore suggested that it
should be specified that the new text of draft article 3
was without prejudice to any decisions the Commission
might take on the question of the criminal responsibility
of the State. In other words, he would be inclined to ac-
cept individual criminal responsibility applying to
agents of the State even if, for one reason or another,
the Commission or the Sixth Committee of the General
Assembly decided not to deal with the criminal respon-
sibility of the State.

21. He approved of the Special Rapporteur’s pro-
posed procedure of laying down the general principles
and then drawing up a list of criminal acts, which
would, ideally, be an exhaustive list, although that
would be difficult to establish. He was not certain,
however, that all the general principles would apply to
each of the crimes identified. Consequently, he thought
that a provision should be inserted in the general prin-
ciples indicating that they applied to the different crimes
listed, subject to any specification or modification
relating to any one of them.

22. With regard to draft article 4—a key article, since
it concerned the obligation to extradite or try the of-
fender—the Latin title Aut dedere aut punire was not
satisfactory: the obligation to try the offender should
take precedence over the obligation to punish.

23. He interpreted paragraph 1 of article 4 as meaning
that the obligation to try or extradite the offender was
subject to his arrest. But what would happen if States
acting in bad faith did not arrest the perpetrator of a
crime because they were not under an obligation to do
so? He therefore suggested—although he would not
press the point—that the text of the paragraph should
be amended to read:

‘1. Every State has the duty to try or extradite
any individual within its jurisdiction who has commit-
ted an offence against the peace and security of
mankind.”’

He also hoped that, failing agreement on the point, the
Commission would, for the time being, refrain from
pronouncing on the question of establishing an inter-
national criminal court—the solution he would prefer.
On the other hand, it might already consider including
in the draft code a provision limiting the competence of
the international criminal court to the most serious
crimes; or it might provide for the possibility of making
reservations to the future instrument; or again, it might
explore the possibility of extending the authority of na-
tional courts, while legally preserving their individual
character, so that they could try the offences listed in
the code.

24. Mr. MAHIOU congratulated the Special Rap-
porteur on the precision, conciseness and rigour of his
fifth report (A/CN.4/404).

25. Referring to draft article 1, he recalled that he had
previously supported the idea of including the notion of
seriousness in the general definition of offences against
the peace and security of mankind. In the light of the
Special Rapporteur’s written and oral explanations,
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however, he was willing to support the simple broad
definition now proposed, on the understanding that the
offences covered, which would be the most serious of-
fences, would be enumerated in a list.

26. Draft article 2 raised the problem of the relation-
ship between internal law and international law, and
paragraph (7) of the commentary thereto gave a clear
account of the difficulty. The instrument in course of
preparation could indeed be meaningful only if States
applied it honestly. But that would not always be the
case, for the characterization of offences against the
peace and security of mankind under internal law or in-
ternational law would leave many loopholes, especially
if characterization under internal law were to take
precedence over characterization under international
law. Moreover, if the choice between national jurisdic-
tion and international jurisdiction were left open, States
would probably prefer to try in their national courts the
perpetrators of the crimes coming under their internal
law, for instance if that law prescribed lesser penalties.
Atrticle 2 therefore required further consideration. As to
the commentary, he found it useful and interesting, but
would prefer all quotations to be removed from the
final version, so that it would essentially reflect the
opinion of the Commission.

27. On draft article 3, his opinion was slightly dif-
ferent from that of the Special Rapporteur and
Mr. Tomuschat, and he would prefer the article not to
prejudge the content of the code. In view of the dif-
ferences of opinion on the very complex question
whether to deal only with the criminal responsibility of
individuals or also with that of States, and in view of the
link between article 19 of part 1 of the draft articles on
State responsibility, adopted by the Commission on first
reading,* and the draft code under consideration, it
would be better to reserve the future decision and not
rule out forthwith the possibility of also dealing with the
criminal responsibility of States. The debates in the
Commission and in the Sixth Committee of the General
Assembly had shown that the question was far from be-
ing settled and that, although the Commission had
decided at the first stage to confine the draft code to the
criminal responsibility of individuals, that was only for
practical reasons and considerations of efficiency. He
therefore proposed that the Commission should revert
to the former text of draft article 3 or place the words
“person’’ and ‘‘individual’’ in square brackets in the
new text. When the time came, and a decision had been
taken, the superfluous word and the square brackeéts
could be deleted. It would also be possible to adopt the
solution proposed by Mr. Reuter and specify that the
provisions of the code were without prejudice to any
decisions the Commission might take concerning the
criminal responsibility of States.

28. With regard to draft article 4, he was grateful to
Mr. Reuter for raising the question of the Latin title. As
to his remarks on the link between arrest and extradition
or trial, he thought it was more a matter of drafting
than of substance, which the Special Rapporteur would
no doubt be able to deal with.

29, Paragraph (6) of the commentary to draft article 4
was too negative in his opinion; while he understood the

¢ Ibid.

difficulties and objections that had been put forward
concerning the establishment of an international
criminal court, he hoped that the Commission would
retain the two options proposed, since the debate re-
mained open both in the Commission and in the General
Assembly.

30. Draft article 6 was important in view of judicial
practice and the polemics occasioned by trials held in
the distant or more recent past. The only question that
arose was whether to formulate the article very broadly,
as in the former version, or in more detail, enumerating
the jurisdictional guarantees which every accused
should enjoy. Personally, although he found the former
version too elliptical, he was not sure that it was
necessary to enumerate all the jurisdictional guarantees.
Thus, while he supported paragraphs 1 and 2 of the new
text, he had some doubts about the wording of para-
graph 3. It might be better to adopt a flexible and open
formulation, even if that made it necessary to refer to
the existing international conventions on the matter and
to general principles of law. He had no fixed
opinion on the question, and was well aware of the
difficulties involved.

31. Convinced by the Special Rapporteur’s written
and oral explanations, he accepted draft article 7, which
had its place in the future instrument; but the justifi-
cation for the article would of course depend on whe-
ther an international criminal court was established or
not.

32. Having been among those who had advocated a
positive formulation, he could only approve of the new
text of draft article 9, though he was well aware that the
number and nature of the exceptions to be provided for
in the code were still open to discussion. With regard to
the exception of self-defence, and noting that, accord-
ing to paragraph (2) of the commentary, what was
meant was self-defence by the individual, he questioned
whether that was really the case where acts in response
to aggression were concerned. Was it not rather self-
defence by the State, the nation or the people? With
regard to error of law or of fact, after hearing
Mr. Tomuschat’s comments he would like the Special
Rapporteur to clarify the meaning, nature and scope of
error and its consequences.

33. As to draft article 10, he agreed that it would be
useful to provide a separate basis for the responsibility
of the superior and to distinguish it from the notion of
complicity (para. (6) of the commentary). That would
be a good solution, although he was prepared to support
any formulation by which the separate responsibility of
the superior could be referred to under the general
theory of complicity.

34. Mr. BENNOUNA said that he would speak only
on a few specific points; for the rest, he shared the views
already expressed by other members of the Commis-
sion. In any case, the draft articles proposed would fur-
ther the progress of the draft code considerably.

35. He had been considering the relationship between
the draft code and jus cogens, which was a complex and
controversial concept. If there was to be a universal of-
fence, there must also be a universal rule of law. That
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was a difficult point to deal with, because of the
political nature of the question and the legal complexity
of a concept which had never before been a subject for
the development and codification of law. That observa-
tion led him to reflect on the means of reconciling the
universality of the offence and of the rule with the con-
sensual nature of an instrument whose adoption would
require the assent of States. In that connection he
reminded the Commission of the difficulties en-
countered during the Third United Nations Conference
on the Law of the Sea concerning affirmation of the
concept of the ‘‘common heritage of mankind’’ in the
text of the 1982 Convention. Two ways of proceeding
had been open to the Conference: one had been to adopt
the Convention by consensus, which would have been
consistent with the quest for universality, but which had
failed; the other had been to establish the peremptory
character of the concept in the text of the Convention
itself, which had been the solution adopted.

36. At the present stage of its work, the Commission
also faced a difficulty caused by the need to draft prin-
ciples without having a general idea of the offences to be
covered by the code, some of which might be more im-
portant than others for safeguarding the peace and
security of mankind. That difficulty weighed on the
draft articles, and above all on the definition of the of-
fences concerned.

37. Draft article 1 had the merit of simplicity. The
absence of a consensual approach might be regretted,
but the solution of enumeration was understandable.
Nevertheless, the article also had the disadvantages of
simplicity: would the enumeration be exhaustive or not?
Everyone knew that the list of offences might get
longer: the modern world was the scene of an increasing
number of acts such as mercenarism and terrorism, so it
was not impossible that new types of crime might ap-
pear. That being so, how could the Commission be sure
that the code would cover unforeseen circumstances?

38. Moreover, certain crimes were already the subject
of particular conventions: the International Convention
on the Suppression and Punishment of the Crime of
Apartheid, and the Convention on the Prevention and
Punishment of the Crime of Genocide, for example;
and an Ad Hoc Committee of the United Nations was
working on a draft convention on mercenarism. The
Commission would therefore have to construct some
sort of bridges between the draft code, which was of a
general character, and those instruments. He had no
categorical answer to that problem, but would suggest
an enumeration to be followed by a phrase such as:
“. .. without prejudice to any new characterizations
that may be established by general rules recognized by
the international community as a whole.”” Of course,
those rules, like the code itself, would have to be of a
peremptory nature.

39. The same difficulty arose with regard to draft ar-
ticle 4, which would play a fundamental part if the idea
of establishing an international criminal court was not
adopted. That idea might be intellectually tempting, but
he remained sceptical about the practical possibility of
setting up such an institution in the absence of an out-
burst of fraternity transforming international relations,
-and unfortunately such movements resulted more often

from suffering than from enthusiasm, as was shown by
the establishment of the Niirnberg Tribunal at the end
of the Second World War. The Commission should
therefore go more deeply into the affirmation made in
paragraph 1 of the former draft article 4, which had ap-
peared to be a postulate as compared with the consen-
sual character of the draft code. There again, how could
a rule of jus cogens be reconciled with the consensual
character of the future instrument? From the notion of
a universal offence there followed the notion of univer-
sal prevention and punishment. Should that not
therefore be more clearly affirmed by saying that an of-
fence against the peace and security of mankind was a
breach of rules recognized by the international com-
munity as a whole, from which no State could derogate?

40. Mr. BARSEGOY said that the Soviet Union’s at-
titude to the preparation of the draft code was dictated
by the ever-growing significance of international legality
and the international legal order, as had been pointed
out in particular in the Soviet memorandum entitled
““The development of international law”’.* The drafting
of a code of offences against the peace and security of
mankind was of particular importance and current in-
terest because of the preventive role the code would be
called upon to play. Its object was, indeed, to prevent
international crimes such as nuclear war, aggression,
State terrorism, genocide, apartheid, the use of
merlcenaries and other crimes liable to injure civilization
itself.

41. Referring to General Assembly resolution 41/75 of
3 December 1986, and in particular to the fourth pre-
ambular paragraph, he said that the Assembly was in-
viting the Commission to attach the greatest importance
to its work on the topic in order to complete the draft
code, and to continue by elaborating an introduction as
well as a list of offences, taking into account the pro-
gress already made (para. 1). He was convinced of the
usefulness of drawing up such a list, but thought that it
presupposed the drafting of a coherent definition. It
was desirable that the definition should reflect the most
characteristic and significant features of those
categories of acts, which attacked the very foundations
of human existence, injured the vital interests of the in-
ternational community and were regarded as criminal
by that community as a whole. He was aware of the dif-
ficulties raised by such a definition, but hoped that
other members of the Commission would agree with
him on that point. The Commission could then continue
its work, reserving the possibility of reverting to a more
elaborate definition at a later stage.

42. In preparing the draft code, the Commission
should be guided by the main instruments of inter-
national law, such as the conventions and resolutions
adopted by the General Assembly relating to nuclear
war, aggression, State terrorism, genocide, apartheid,
etc., to each of which crimes he would revert later in
greater detail.

43. The Special Rapporteur had rightly set out the
principle of the criminal responsibility of the individual,
and he himself approved of the new text of draft ar-
ticle 3.

* Document A/C.6/41/5.
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44, The basic idea of draft article 4 was not in doubt:
the principle aut dedere aut punire was designed to
render imprescriptible the punishment of persons who
had committed offences against the peace and security
of mankind. But the idea expressed in the article needed
to be made more precise, for as at present drafted the
text raised several questions. For example, the expres-
sion ‘“‘perpetrator of an offence against the peace and
security of mankind’’ presupposed that the guilt of the
person concerned had already been established and that
a judgment had been rendered against him; hence he
could not be tried again for that offence. Nor was it
clear for what purpose he would be extradited to
another State: would it be in order to be tried or to serve
his sentence? It might also be asked to what State he
would be extradited: the State in whose territory he had
committed the offence or the State of which he was a
national?

45, It sometimes happened that the problem of ex-
tradition was linked with political motives, and ex-
perience in the matter led him to suggest a new
paragraph 2 worded as follows:

2. Persons accused of having committed an of-
fence against the peace and security of mankind shall
be tried by a competent court of the State in whose
territory the offence was committed.”’

That principle of territorial jurisdiction, recognized in
international law and widely applied in internal law,
could even be regarded as a general principle of law
within the meaning of Article 38, para. 1 (c), of the
Statute of the ICJ; and from the point of view of
general humanitarian morality, it was only right that a
criminal should be punished according to the law of the
country upon whose people he had inflicted suffering.
In that connection he reminded the Commission of the
bases laid down in the Charter of the Niirnberg
Tribunal'® and confirmed by the subsequent develop-
ment of international law. As the Special Rapporteur
had noted, however (para. (3) of the commentary to
art. 4), it was not impossible that the extradition of per-
sons charged with crimes committed for political
motives might meet with difficulties. It would thus be
advisable to include the following provision:

“For the purposes of extradition, offences against
the peace and security of mankind shall not be con-
sidered to be political crimes.”’

If there was reason to believe that, for example, a State
which had organized genocide would not take the
necessary steps to bring the person concerned to trial, he
could be tried by the courts of the State in which he had
been detained; that was fully in conformity with the
principle aut dedere aut punire. The clause he had pro-
posed would form paragraph 3 of draft article 4, and
paragraph 2 of the text submitted by the Special Rap-
porteur would become paragraph 4.

46. He was in favour of strengthening the preventive
character of the code and, in the present circumstances,
the essential potential of the code should lie in
paragraph 1 of article 4, which should be worded as
clearly as possible.

10 See 1992nd meeting, footnote 6.

47. To that provision was linked draft article 5, on the
non-applicability of statutory limitations, which was
one of the central provisions of the draft code. The
Special Rapporteur noted in the commentary that there
was no uniformity on statutory limitations, and that
certain States provided in their law for a limitation ap-
plicable to the kind of offences with which the Commis-
sion was concerned. In the Soviet legal system, the non-
applicability of statutory limitations to offences against
the peace and security of mankind rested on intangible
foundations constituted by humanitarian morality and a
will to prevent any repetition of such offences in the
future. As the conscience and morality of the people
could not accept that the perpetrators of the most
serious crimes of all should go unpunished, the
Presidium of the Supreme Soviet of the Soviet Union
had in 1965 adopted a special decree providing for the
punishment of persons guilty of offences against the
peace and security of mankind or of war crimes, ir-
respective of when the offence had been committed. He
then quoted a passage from that decree which showed
that the Soviet Union, in establishing the non-
applicability of statutory limitations, had relied upon
general principles recognized by international law, as
stated in the Charter of the Niirnberg Tribunal and in
the resolutions of the General Assembly.

48. That principle of international law was confirmed
by the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes
against Humanity, which had come into force in 1970.
It was impossible for States which applied statutory
limitations not to take that Convention into account:
evidence of that was provided by the Klaus Barbie trial.
If the Commission confirmed the principle in draft ar-
ticle 5, it must be logically consistent and supplement
that article with a provision to the effect that national
legislations must accept and adopt that rule of inter-
national law. The necessary provision might read:

‘“‘States are required to adopt constitutional provi-
sions or to take any legal or other measures that may
be necessary to ensure that statutory limitations do
not apply to judicial proceedings or to measures of
prevention and punishment relating to offences
against the peace and security of mankind.”’

49. With regard to draft article 6, on jurisdictional
guarantees, his main concern was to ensure better co-
ordination between the draft code and the relevant in-
struments of international law, in particular those which
had acquired a universal character. Specifically, the
principle of the equality of all before the law, enshrined
in article 14 of the International Covenant on Civil and
Political Rights, must be reflected in the code.

50. The text of draft article 7 should be more precise,
in order to make it quite clear that no one could be
tried twice for the same offence. Nevertheless, if the
perpetrator of a crime had been prosecuted for commit-
ting an act punishable under ordinary law—murder, for
instance—that did not mean that he could not be
prosecuted for the same act on a different charge, such
as that of committing an offence against the peace and
security of mankind.
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51. The text of draft article 8, on non-retroactivity,
should be no obstacle to the prevention and punishment
of acts already characterized as offences against the
peace and security of mankind under the terms of con-
ventional or other rules of international law in force.

52. Draft articles 9 and 10 injected into the draft code
principles of criminal law relating to quite different
categories of crime, the automatic transposition of
which into the code would undermine the raison d’étre
of the instrument being drawn up. Besides, those two
draft articles conflicted directly with the useful provi-
sions proposed by the Special Rapporteur for other ar-
ticles. For instance, how could there be self-defence in
the case of aggression, recourse to nuclear weapons or
genocide? It seemed clear that the Commission should
be guided in those instances by the Charter of the Niirn-
berg Tribunal, which the Special Rapporteur had
followed in drafting article 11.

53. Mr. BEESLEY said that he had some general
observations to make in the light of the interesting
statements made by previous speakers on a topic that
was generally admitted to be as difficult as it was impor-
tant.

54. The problems involved were not only substantive,
but also procedural, and the procedural problems had
to be dealt with if the code was to achieve its intended
purpose. The Commission had been instructed to build
an edifice without knowing on what foundation. For in-
stance, it was essential to determine whether the Com-
mission was contemplating the establishment of an in-
ternational criminal court or whether the application of
the code was to be left to national courts. That fun-
damental question would have to be considered when
examining every article of the draft code and might even
be seen as a prior condition on which acceptance of the
Commission’s recommendations by Governments
would depend.

55. The draft code was intended to apply to in-
dividuals, but the question whether its provisions would
also apply to States was going to be left open; that
would appear also to leave open the question whether
the courts of one State would be able to find another
State criminally responsible. The Commission must try
to settle that question and submit its proposed solution
to States: it would then be for Governments to decide
whether the proposed solution was acceptable or not.
Of course, that difficulty would be removed by the
establishment of an international criminal court, but so
far that was not being considered.

56. The problem of the application or implementation
of the code also had a bearing on the question whether a
relaxed approach could be adopted to the degree of
specificity of the list of offences and of possible
defences. It had to be borne in mind that marked dif-
ferences existed between the various legal systems on
points of criminal law: for example, the presumption of
innocence was not accepted in the same way in all
systems. Hence the Commission would have to call
upon expertise in criminal law before it completed its
task; otherwise, the final product might not be ac-
cepted.

57. Another problem was that of offences not com-
mitted deliberately, which would arise if it was intended
that the draft code should cover acts committed by
negligence or in error. The approach to that type of of-
fence was not at all uniform in the various legal systems.
Most of them drew a distinction between civil wrongs
and criminal wrongs; some established a gradation, so
that in grave cases a civil wrong could become a crime.

58. Turning to the notion of non-retroactivity, the
usefulness of which was undeniable, he observed that
there had been cases of international tribunals applying
international criminal law retroactively. The problem
therefore required a cautious approach.

59. The approach to extradition varied from one State
to another, particularly as to the effect of nationality.
National courts certainly could not be expected to apply
the law uniformly in that matter.

60. The idea of making the list of offences non-
exhaustive also raised some problems. Such a list could
probably be applied by an international tribunal, but
not by national courts. To give but one example, one
man’s freedom fighter was another man’s terrorist.
Such concepts as aggression and genocide overlapped
with notions of human rights, the laws of war and
humanitarian law. Hence the Commission would have
to consider whether it was going to develop an umbrella
convention, leaving the more specific points to special-
ized instruments. In such matters as human rights, outer
space and the environment, the process of codification
had begun with a declaration of principles, which had
later developed into substantive law. But he did not
believe that such an approach was suitable for offences
against the peace and security of mankind.

61. It was necessary to decide whether it was intended
that the code should be applied by an international
tribunal or by national courts, for that choice would
have an effect on the terms in which every single article
was drafted.

The meeting rose at 1 p.m.
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Mr. Illueca, Mr. Jacovides, Mr. Koroma, Mr. Mahiou,
Mr. Njenga, Mr. Ogiso, Mr. Sreenivasa Rao, Mr. Raza-
findralambo, Mr. Reuter, Mr. Roucounas, Mr. Septil-
veda Gutiérrez, Mr. Shi. Mr. Solari Tudela, Mr. Thiam,
Mr. Tomuschat, Mr. Yankov.
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Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,2 A/CN.4/
404,° A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLES 1 TO 11° (continued)

1. Mr. CALERO RODRIGUES said he regretted the
fact that the unduly general term ‘‘offences’’ continued
to be used in the English title and text of the draft code
and suggested that it should be replaced by the term
“crimes’’, as in the French and Spanish versions.

2. Noting that the draft articles submitted by the
Special Rapporteur in his fifth report (A/CN.4/404)
were presented under the heading ‘‘Chapter I. Introduc-
tion’’ and that that chapter was subdivided into two
parts (‘‘Definition and characterization’’ and ‘‘General
principles”’), he suggested that the draft should be re-
arranged in accordance with the usual practice, which
was to divide drafts into parts and parts into chapters.
He also saw no reason for separating articles 1 and 2
from the remaining articles and suggested that they
should all come under a single heading, namely
““‘General provisions”’.

3. Draft article 1 was quite satisfactory. Although it
was not, strictly speaking, a definition, it did apply an
objective criterion for determining what constituted a
crime against the peace and security of mankind, as was
done in criminal law.

4. Draft article 2 specified that the characterization of
an act as an offence against the peace and security of
mankind was independent of internal law, as was ap-
propriate in a code that would become effective under
an inter-State agreement. There was, however, no need
for the second sentence.

5. Draft article 3, which defined the scope of the code
ratione personae, now made it clear that the code would
apply to ““individuals’’. That removed any ambiguity to
which the use of the term ‘“‘person’’ in the former text
might have given rise. It would have been ill-advised to
extend the scope of the code to the criminal liability of
States; moreover, historically, all the major trials held
following the Second World War had been instituted
against individuals. He nevertheless suggested that ar-
ticle 3 should contain a new paragraph 2 reproducing
the text of draft article 11: ‘“The official position of the
perpetrator, and particularly the fact that he is a head of
State or Government, does not relieve him of criminal

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. 1l (Part Two),
p. 8, para. 18.

? Reproduced in Yearbook . . . 1986, vol. 1l (Part One).

? Reproduced in Yearbook . . . 1987, vol. Il (Part One).

¢ Ibid.

* For the texts, see 1992nd meeting, para. 3.

responsibility.’’ That provision had a logical place in an
article entitled ‘‘Responsibility and penalty’’.

6. In draft article 4, which dealt with the very sensitive
issue of a universal offence, the proposed new title
should read: Aut dedere aut judicare, and not Aut
dedere aut punire. Although a State had a duty to bring
the individual in question to trial, it would have a duty
to punish only if the individual was found guilty. Since
objections had been raised to the use of a Latin title, the
Drafting Committee might replace the title by a formula
expressing the duty of States to try or to extradite the in-
dividual concerned.

7. The question of a universal offence also arose in
connection with instruments such as the Convention
against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment,® under which
States parties had an obligation to legislate against tor-
ture. The draft code would contain provisions that
would be directly applicable to individuals; hence the
question of the body that would be responsible for its
implementation. The best solution would naturally be to
set up an international criminal jurisdiction for the pur-
pose. However, since many Governments were unlikely
to accept that solution, the only alternative was to leave
implementation to national courts. The Special Rap-
porteur had not prejudged the issue. He himself con-
sidered that, if the draft code did not provide for an in-
ternational jurisdiction, it would have to be determined
which State’s legal system would be competent.

8. With regard to the wording of draft article 4, he
agreed with Mr. Reuter (1993rd meeting) that it was in-
accurate to refer to a perpetrator ‘‘arrested’’ in the ter-
ritory of a State. The provision was intended to apply to
a perpetrator found in the territory of a State. If he was
not already under arrest, it was the duty of the State to
arrest him.

9. Extradition raised the problem of the prohibition of
the extradition of nationals that was contained in the
constitutions of certain countries. The establishment of
an international criminal jurisdiction might obviate that
problem and it would then not even be necessary to use
the term ‘‘extradite’’.

10. He suggested that draft article 4 might be amended
to read:

‘“Every State has the duty to take all the necessary
measures to ensure that persons accused of crimes
against the peace and security of mankind are
brought before the judicial authority competent to try
those crimes under the present Code.”’

11. As to draft article 5, which he found acceptable,
he said that limitations in criminal law were related to
the gravity of the offence. Since all crimes against the
peace and security of mankind were extremely serious,
statutory limitations should not be applicable to them.
The argument that it might be difficult to bring a
perpetrator to trial after many years should not affect
that principle.

12. He had doubts about the long, non-exhaustive list
of jurisdictional guarantees contained in draft article 6

¢ General Assembly resolution 39/46 of 10 December 1984, annex.
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and would prefer the former text, which merely af-
firmed the principle involved. By definition, trials
would be held in accordance with procedural rules,
which might be national or international. If such rules
were to be international, they would have to be defined
and it was at that stage that the various guarantees
should be set out in detail.

13. He agreed with the principle embodied in draft
article 7, but had some doubts about the way it was
worded. Since the draft code was supposed to be
autonomous and governed by international law, it was
difficult to see how a trial could be prevented because a
State had exercised its jurisdiction by applying its na-
tional law. The text of article 7 should be reworded to
make it clear that it did not rule out the possibility of a
second trial, only the duplication of sentences. A person
who had already served a term of imprisonment for a
crime would be entitled to have the time served deducted
from the new sentence. That was the system provided
for under the Brazilian criminal code when an offender
had already served a term of imprisonment abroad for
the same offence, and he believed that that approach
was also followed in other legal systems.

14. As to draft article 8, he agreed with paragraph 1,
but had doubts about paragraph 2, which would allow
trial and punishment for an act or omission which, at
the time of commission, had been ‘‘criminal according
to the general principles of law recognized by the com-
munity of nations”’. Punishment could be inflicted only
for acts which were characterized as crimes by a specific
instrument. The draft code was such an instrument and
only the acts to which it referred could be made
punishable. In that connection, it was worth recalling
the criticisms levelled against the trials of major war
criminals held following the Second World War.

15. With regard to draft article 9, he suggested that
self-defence should be excluded from the list of excep-
tions to criminal responsibility. The Special Rapporteur
had previously accepted self-defence as an excuse only
in cases of aggression. He himself could not imagine
self-defence as justifying any of the acts to be listed in
the draft code.

16. If coercion was to be considered an exception, the
perpetrator of the criminal act in question had to be able
to show that he would have been in ‘‘grave, imminent
and irremediable peril’’ if he had put up any resistance.
Coercion might be combined with superior order.
A simple order could, of course, not rule out respon-
sibility, but if coercion had been applied to have an
order obeyed, then it was coercion and not the order
which could be invoked as a justification.

17. He was of the opinion that no reference should be
made to state of necessity, only to force majeure. In
every situation involving state of necessity, the in-
dividual always had a choice, but that was not true in
the case of force majeure. Experience also showed that
the concept of state of necessity could lead to abuses.
Moreover, few national systems of criminal law
recognized that concept.

18. The reference to error should include only errors
of fact, not errors of law. The crimes to be defined in

the draft code would invariably be very serious crimes
for which no plea of error could be allowed.

19. He suggested that the list in draft article 9 should
contain other exceptions relating to the age of the ac-
cused, insanity and related conditions. Should minors
and insane or intoxicated persons be held criminally
responsible? The matter had to be carefully considered.

20. He also believed that chapter I of the draft code
should deal with attempt and complicity. In draft ar-
ticle 14 as submitted in his fourth report (A/CN.4/398,
part V), the Special Rapporteur had treated those mat-
ters as ‘‘other offences’’. That position was untenable,
Attempt was not a separate crime: it was the commence-
ment of the execution of a crime; it was part of a crime.
The question that arose was one of determining how
much responsibility attached to the author of an at-
tempt and how the penalty for the crime should be ap-
plied to him. As for complicity, the question was how to
attribute responsibility to several persons for the same
crime. In both cases, there was only one crime. Ac-
cordingly, the proper place for those questions was in
the general provisions of part I, not in the part of the
code which described specific crimes. Moreover, that
was the approach adopted in many criminal codes. In
the Italian penal code, for example, attempt was dealt
with in article 56 and complicity in articles 110 e? seq. of
Book I, namely the general part of the code. A similar
arrangement was adopted in the Brazilian, French,
Mexican and Venezuelan codes, as well as in those of
the German Democratic Republic and the Federal
Republic of Germany.

21. Mr. Sreenivasa RAO said that the present topic
had to be considered in the context of a predominantly
State-oriented system in which international law and in-
ternal law influenced one another. The present State
system did not allow the establishment of an inter-
national criminal jurisdiction that would be indepen-
dent of States. The Commission should concentrate on
the content of the code and on mechanisms for its im-
plementation and decide on the format in which the
code and its implementation should be presented.

22. The basic mechanism for the implementation of
the code should be States and their judicial institutions,
the important principle being the duty to try or to ex-
tradite. As to the content of the code, various types of
conduct had already been recognized as crimes or of-
fences against the peace and security of mankind and
that list was based on a growing consensus derived from
existing international treaties and conventions, General
Assembly resolutions and the legislation of many coun-
tries. To that list must be added the serious offences
which had recently been recognized as terroristic and
which were regarded as non-political for the purposes of
extradition.

23. States alone could be the mechanism for enforcing
or implementing the code, since only they now had the
necessary infrastructure: investigating agencies, means
of gathering evidence and presenting it in court, and
systems for trial and punishment. Once that was ac-
cepted, account had to be taken of the recent develop-
ment of two principles. The first was that of terri-
toriality, which did justice to the availability of evidence



1994th meeting—8 May 1987 17

and responded to the need to placate the outraged con-
science of society. The second, namely the principle of
“‘subjective-objective territoriality’’, was also known as
the “‘principle of effect’” and was an extension of the
first. It came into play when an offender, using the ter-
ritory of one State, affected—or intended to affect—the
peace, good order and security of another State or
States and their peoples. That doctrine of effect had
recently been incorporated in an extradition treaty con-
cluded by Canada and India.

24. The commentaries to the draft articles submitted
by the Special Rapporteur in his fifth report
(A/CN.4/404) often gave a detailed account of doc-
trinal differences without attempting to reconcile them.
He would have preferred the commentaries to contain a
composite statement of the concepts involved in each ar-
ticle; if the Special Rapporteur had to describe con-
flicting points of view, he should at least try to reconcile
them and indicate which one he preferred.

25. Draft articles 1 and 2 appeared to suffer from the
need to reconcile conflicts between the international and
internal systems of law. There was, however, no need
for such conflicts to be reflected in the draft code.
Those two draft articles and the commentaries thereto
should be re-examined from the point of view of the
harmonization of the two systems of law. As to draft
article 2, the principle of the avoidance of double jeop-
ardy, which was a cardinal principle of criminal justice,
had to be respected as fully as possible.

26. With regard to draft article 4, the concept of
universal jurisdiction included in the former text should
be retained and mentioned either in the title or in the
body of the new text. The need to give priority in ap-
propriate cases to extradition rather than the duty to try
an offender, particularly where the principle of effect
became relevant, should also be emphasized. Paragraph
(3) of the commentary referred to the difficulty of secur-
ing extradition, especially when offences were politically
motivated. That difficulty could, however, be overcome
if, as had been suggested, the political plea were
disallowed in the case of offences covered by the code.
He also considered that the Special Rapporteur should
develop the theme of the last sentence of paragraph (4)
of the commentary and wholeheartedly endorsed the
last sentence of paragraph (5). A number of treaties on
the suppression of terrorism were being negotiated and
that indicated a willingness on the part of States to sur-
render criminals where offences against the peace and
security of mankind were involved. He noted that, in
paragraph (6) of the commentary, the Special Rap-
porteur had asked whether the international community
was ready for an international criminal jurisdiction.
That question showed that he realized that the inter-
national community was not ready for such a jurisdic-
tion. There was therefore no dichotomy or conflict in
conception and international law would be implemented
through internal and internationally agreed
mechanisms.

27. Draft article S stated a very important principle
and, while the common law knew no such limitations
for crimes other than the natural limitations imposed by
the need to secure reliable evidence, he fully endorsed
that principle, which had its place in the code. It was im-

material, in his view, whether a substantive or a pro-
cedural rule was involved and there was no need to ad-
dress that issue, as the Special Rapporteur had done in
paragraph (1) of the commentary. If, as he assumed, the
first sentence of paragraph (4) of the commentary
meant that, for the purposes of the code, war crimes
and crimes against humanity were the same, that point
should be brought out more clearly.

28. In draft article 6, he would prefer the expression
“‘with regard to the law and the facts’’, in the introduc-
tory clause, to be replaced by ‘“with regard to due pro-
cess of law”’, which was a well-known legal concept, at
least in common law. He also noted that, while the
Special Rapporteur had identified a number of the basic
principles involved, he had not mentioned that of the
burden of proof borne by the prosecution.

29. The principle rnon bis in idem, laid down in draft
article 7, should be given more detailed consideration.

30. Draft article 8 likewise stated an important prin-
ciple, which involved the concepts of fairness and moral
culpability. If an act deemed to be an offence at a par-
ticular time had been committed wilfully and with in-
tent, it became a crime punishable by law. In the
absence of consensus on the moral culpability of con-
duct prior to the enactment of the code, retroactivity
would of course not apply.

31. Draft article 9 required careful examination. He
rejected self-defence as a proper exception to the ap-
plication of the code, but considered that coercion and
Jforce majeure, both of which concerned the establish-
ment of mens rea, could be included, as could error of
law and error of fact. The reference to moral choice in
the exception relating to the order of a Government or
of a superior should, however, be deleted, without
prejudice to the basic concept of moral culpability,
which formed the very foundation of criminal law and
the establishment of criminal intent.

32. Draft article 10 should also refer to the well-
known concepts of ‘‘actual knowledge’’, ‘‘constructive
knowledge’’ and ‘‘contributory negligence’’. Lastly,
draft article 11 had a place in the code.

33. Mr. FRANCIS said that he would favour a
parallel jurisdiction under the code, rather than an ex-
clusively national or international jurisdiction. In that
way, both institutions—a national tribunal and some
kind of international tribunal—would bear the burden
of enforcing the code. He also considered that, if the
code was to have teeth, there should be no derogation
from the principles it embodied. He agreed on the need
to avoid any possibility of double jeopardy. It had,
however, rightly been said that, if an accused had been
tried for murder under national law, that should not
preclude his .trial for another offence, so far as its
characterization under the code was concerned, arising
out of the same incident., The validity of that prop-
osition was borne out by the 1949 Geneva Conventions.’

34. One of the difficulties with which the Commission
was faced stemmed from the fact that it had not yet

" Geneva Conventions of 12 August 1949 for the Protection of War
Victims (United Nations, Treaty Series, vol. 75).
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been decided whether the code would be applicable to
States and whether, for example, the courts of one State
could attribute liability to another State. If, however,
the code were to apply solely to individuals, what would
be the position if a head of State were brought to justice
under the code as an individual? Perhaps the objectives
of the code would be better served if the individual in
question were not tried in his own country, where the
offence had presumably been committed. It required no
stretch of the imagination to foresee what would happen
if a South African head of State were brought before his
country’s courts for acts arising out of the situation
prevailing there at present.

35. It had been suggested that the international com-
munity was not ready for an international criminal
jurisdiction. Such a jurisdiction did not, however, have
to be a permanent one. A possible solution would be to
establish ad hoc tribunals, thereby avoiding expenditure
for permanent staff. He had in mind, for example, some
arrangement along the lines provided for in article VI of
the Convention on the Prevention and Punishment of
the Crime of Genocide.

36. It had also been suggested that the Commission
could confine itself to producing an exhaustive list of
offences against the peace and security of mankind and
then leave the matter to national courts. In his view,
however, it was essential not to foreclose the role of the
Security Council, which should be free, in the same way
as for the Definition of Aggression,® to determine
whether acts other than those specified in the code con-
stituted offences against the peace and security of
mankind.

37. Turning to the draft articles submitted in the fifth
report (A/CN.4/404), he noted that, in his oral in-
troduction, the Special Rapporteur had said that he had
avoided the concept of seriousness in draft article 1
(1992nd meeting, para. 7). Such a concept would, of
course, be out of place in a definitional article, but it
could be a separate element of the general principles set
forth in part Il of the draft. In that connection, he
would point out that, as stated in its report on its thirty-
fifth session, the Commission had already unanimously
agreed on the importance of seriousness as an element in
crimes against the peace and security of mankind.® Fur-
thermore, article 19 of part 1 of the draft articles on
State responsibility'® provided that, under certain con-
ditions, the most serious breaches of international obli-
gations would constitute a crime on the part of a State,
other breaches that did not attain that degree of gravity
being termed delicts. When he had presented the Com-
mission’s report to the General Assembly in 1983, in his
capacity as Chairman of the Commission, there had not
been a single objection to that notion, and he would
therefore invite the Special Rapporteur to give the mat-
ter some further thought. The words ‘‘because of their
nature’’ in draft article 5§ also referred, in his view, to
the serious nature of the acts in question. Perhaps the
first sentence of paragraph (1} of the commentary to

* General Assembly resolution 3314 (XXIX) of 14 December 1974,
annex (art. 4).

* Yearbook . . . 1983, vol. Il (Part Two), pp. 13-14, paras. 47-48.
'* See 1993rd meeting, footnote 7.

draft article 1 could be formulated in such a manner as
to constitute a principle within part II of the draft.

38. He also considered that related offences such as
complicity should be referred to in the general principles
and that more detailed provisions on the various
elements involved in such related offences should be in-
cluded in the body of the draft. The same approach
could be adopted with regard to exceptions.

39. Mr. KOROMA noted that the Commission’s
earlier drafts had been criticized for the assumption that
a mechanism was not necessary to enforce the principles
enunciated therein and on the ground that they made no
provision for legality or due process. So far as the latter
expression was concerned, he would prefer to retain the
Special Rapporteur’s wording in draft article 6, which
seemed to him to be more neutral and appropriate, since
the expression ‘‘due process of law”’ suggested by
Mr. Sreenivasa Rao was peculiar to one system of law,

40. He agreed entirely with Mr. Calero Rodrigues that
complicity and attempt, as inchoate offences, should be
dealt with in the general part of the code, rather than in
the part relating to particular offences.

41. The draft code dealt not with an abstract issue, but
with a highly topical matter and it behoved the Commis-
sion to make every effort to complete its work in good
time if it was not to be subjected to further criticism. It
should therefore make recommendations for the
establishment of an international criminal court,
without which the offences of aggressive war, war
crimes and crimes against humanity could not be
prevented. It would then be for States to accept or reject
those recommendations; but if they were viable and well
balanced, they stood a good chance of being accepted
by the international community.

42. He did not agree that the English title of the topic
should be brought into line with the French and Spanish
versions. ‘‘Offence’’ was a generic term, embracing
both felonies, namely serious crimes such as murder or
treason, and misdemeanours, i.e. less serious crimes. It
also denoted a breach of the criminal law. On both
linguistic and substantive grounds, therefore, the pres-
ent English title should be retained.

43. Turning to draft article 1, he said that the true
meaning of the provision could be discerned only by
referring to the commentary, whereas, in his view, each
article should be autonomous so that the reader could
immediately seize the intent. An offence against the
peace and security of mankind had two main consti-
tuent elements, seriousness and utmost gravity, and
those two elements should be referred to in the body of
the definition and not be left to the commentary. An
added reason for making such a reference was that
seriousness was a subjective concept, as the Special Rap-
porteur had pointed out in the commentary (para. (1)).
Therein lay the danger, for public opinion was fickle. If,
however, the two elements of seriousness and utmost
gravity were written into a definitional article, the treat-
ment of offences against the peace and security of
mankind would no longer be left to the whims and fan-
cies of public opinion. On that basis, he would suggest
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for the Special Rapporteur’s consideration that draft ar-
ticle 1 be reworded to read:
“An offence against the peace and security of
mankind is a very serious act or an act of the utmost
gravity which is in violation of international law.”’

44. While he agreed with the thrust of draft article 2,
he would suggest that it should be redrafted along the
lines of article 4 of part 1 of the draft articles on State
responsibility'! to the effect that municipal or internal
law could not be invoked to prevent an act or omission
from being characterized as an offence against the peace
and security of mankind. There again, he would prefer
the traditional term ‘‘municipal law”’ to ““internal law’’,

45. With regard to draft article 3, he considered that,
in terms of both the codification and the progressive
development of international law, the Commission
should be ambitious and not confine the code to in-
dividuals. He saw no reason to omit all reference to the
State, particularly since many States seemed to be
prepared to submit themselves to appropriate pro-
ceedings, judging by events in the Commission on
Human Rights and the European Commission of
Human Rights. The Special Rapporteur should
therefore be invited to submit a provision that would in-
clude a reference to State responsibility and the matter
could then be decided by the international community.
The Commission need not for the time being concern
itself with penalties.

46. Draft article 4, which provided that an offence
against the peace and security of mankind was a univer-
sal offence, went to the heart of the matter. The plan-
ning and execution of aggressive wars, persecution on
religious or racial grounds, and war crimes deserved the
attention of the international community and every
State had a duty to try or to extradite any perpetrator of
an offence against the peace and security of mankind.
However, unless the provisions in question were backed
up by an enforcement mechanism, through either na-
tional courts or an international criminal court, they
would lose their deterrent effect. For the time being,
therefore, the Commission should accept the proposal
that a State should either try or extradite an offender,
while at the same time strongly recommending the
establishment of an international criminal court to try
such offences. The present climate for such a proposal
was propitious and it should be submitted for the ap-
proval of the international community.

47. The Special Rapporteur was to be congratulated
on submitting draft article 6, since jurisdictional
guarantees exemplified the common-law maxim that
justice must not only be done, but also be seen to be
done. Safeguarding the jurisdictional guarantees of the
accused was a measure of civilization. He could not,
however, agree that those guarantees should be clevated
to the status of jus cogens.

48. The title of draft article 9 should be re-examined,
and separate provisions drafted for the various
defences.

49. Mr. BEESLEY said that the Commission might
wish to consider the possibility of a national court on

v Ibid.

which a judge from the jurisdiction of the accused
would sit together with one or more judges from a
jurisdiction whose jurisprudence differed from that
both of the accused and of the national court in ques-
tion. That might make for a more realistic approach to
the problem of establishing an international criminal
tribunal, as well as for certainty and fairness.

The meeting rose at 1.10 p.m.

1995th MEETING
Tuesday, 12 May 1987, at 10 a.m.
Chairman: Mr. Stephen C. McCAFFREY

Present: Prince Ajibola, Mr. Al-Baharna, Mr. Al-
Khasawneh, Mr. Arangio-Ruiz, Mr. Barsegov, Mr.
Boutros-Ghali, Mr. Calero Rodrigues, Mr. Diaz
Gonzilez, Mr. Eiriksson, Mr. Francis, Mr. Graefrath,
Mr. Hayes, Mr. Illueca, Mr. Jacovides, Mr. Mahiou,
Mr. Njenga, Mr. Ogiso, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr, Sepulveda Gutié-
rrez, Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr,
Tomuschat, Mr. Yankov.

Gilberto Amado Memorial Lecture

1. Mr. CALERO RODRIGUES noted that 1987 was
the hundredth anniversary of the birth of Gilberto
Amado, the illustrious Brazilian jurist and former
member of the Commission. He proposed that the in-
formal consultative committee on the Gilberto Amado
Memorial Lecture should consist of Mr. Jacovides,
Mr. Koroma, Mr. Reuter, Mr. Yankov and himself.

It was so agreed.

Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,> A/CN.4/
404, A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

[Agenda item 5]

F1FTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLES 1 TO 11° (continued)

2. Mr. GRAEFRATH, after congratulating the
Special Rapporteur on his fifth report (A/CN.4/404),

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54, is reproduced in Yearbook . . . 1985, vol. II (Part Two), p. 8,
para. 18).

? Reproduced in Yearbook . . . 1986, vol. 1l (Part One).

* Reproduced in Yearbook . . . 1987, vol. 11 (Part One).

¢ Ibid.

! For the texts, see 1992nd meeting, para. 3.
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said that he welcomed the basic approach of relying as
much as possible on the Niirnberg Principles® and the
1954 draft code, and maintaining the distinction be-
tween war crimes and offences against the peace and
security of mankind. Even if it was sometimes difficult
to decide into which category a particular crime fell,
that system had historic roots and brought out the fact
that all the crimes covered by the draft code were con-
sidered and treated as crimes against humanity. It also
had the merit of being based on common values and not
depending on the establishment of an international
criminal court, and it emphasized that the prevention
and prosecution of the crimes in question were essential
elements in strengthening international peace and
security.

3. Close observance of the Niirnberg Principles also
made it clear that the code dealt with the responsibility
of individuals for international crimes, not with that of
States. That did not, of course, preclude the possibility
that an act entailing the international criminal respon-
sibility of an individual might, if carried out on behalf
of a State, also entail the international responsibility of
that State. The punishment of a State official for an in-
ternational crime did not relieve the State concerned of
its responsibility under international law. That was
clearly the position under the Niirnberg Principles and
the 1949 Geneva Conventions,’ and in particular under
article 91 of Additional Protocol I of 1977% to those
Conventions, and it might be well to include a similar
provision in the draft code. There was no need to place
the word “‘individual”’, in draft article 3, in square
brackets; that would only weaken the article.

4. While State responsibility and the international
criminal responsibility of the individual had different
legal foundations, they were nevertheless closely
related, since the responsibility of State officials for of-
fences against mankind gave rise to one of the legal con-
sequences of State responsibility for international
crimes. For example, the notion of a universal offence,
the fact that the State could not invoke immunity with
respect to criminal acts by its officials, and the duty to
extradite, all quite clearly derived from the responsibil-
ity of States for international crimes. Nevertheless, he
shared the view that article 3 should be confined to in-
dividuals and avoid any reference to wrongful acts car-
ried out on behalf of the State. Although it was prob-
ably true that most of the serious crimes listed in the
draft code could be committed only by individuals in a
position to exercise State authority or administrative
power, there were other examples, such as the I. G.
Farben case (see A/CN.4/398, para. 197). Conse-
quently, it would be preferable to refer only to the
responsibility of individuals in article 3, especially as the
draft thus far remained silent on the criminal respon-
sibility of other possible entities: organizations, associ-
ations, etc. If article 3 did refer only to individuals,
however, the Commission might consider it necessary,
when enumerating the offences, to define more precisely
the individuals who could be held responsible. Perhaps
it might also be necessary to distinguish between those

¢ See 1992nd meeting, footnote 12,
7 See 1994th meeting, footnote 7.
* See 1992nd meeting, footnote 10.

participating in, and those organizing or ordering,
criminal activities.

5. Referring to draft article 1, he agreed that it would
be preferable to give a generic definition based not only
on the seriousness of the acts, but also on their effects
with respect to the fundamental rules of the inter-
national community and to the survival of mankind; but
he feared it might be difficult to agree on a formula of
that kind which would not be open to abuse. Conse-
quently, he could agree for the time being to the sol-
ution proposed by the Special Rapporteur, which was
both simple and flexible, since it would necessarily be
accompanied by a precise list of offences. Whether or
not that list was exhaustive was not important; it would
be exhaustive for the time being. However, nothing
would stop States later on from adopting additional
protocols or adding offences to the original list if they
thought it necessary. Such additional protocols had
become an established institution in international rela-
tions, and the same procedure had been followed in
regard to the list drawn up at Niirnberg.

6. In principle, he had no difficulty with draft article
2, although the first sentence might be redrafted to state
that an act which constituted an offence against the
peace and security of mankind was a crime under inter-
national law, independently of national law. In any
event, a provision of that kind was needed somewhere in
the draft. With regard to the second sentence, he en-
dorsed the proposal to replace the word ‘‘prosecuted”’
by ‘‘punishable’’. Perhaps, too, a paragraph could be
added stipulating that States undertook to enact the
necessary legislation to give effect to the provisions of
the code and, in particular, to prescribe effective
penalties, so as to make it clear that States were under
an obligation to implement the provisions of the code
and to co-operate to that end.

7. He endorsed the principle of the universal offence
set out in draft article 4, which stated the duty of States
to try or to extradite the alleged perpetrator of an of-
fence against the peace and security of mankind. The
new text of the article was an improvement, but
something more might be needed. First, he understood
paragraph 1 as stating a general duty of co-operation in
the prosecution of criminals, including the collection
and exchange of information and evidence; that was of
paramount importance. Secondly, the draft article did
not mention asylum. The 1967 Declaration on Ter-
ritorial Asylum® contained a provision to the effect that
States could not grant asylum to any person against
whom there was serious evidence of the commission of a
crime against peace or against humanity (art. 1, para.
2). That would, of course, be an important corollary to
the duty to extradite, and a number of recent cases and
calls for co-operation in combating terrorism showed
the need to take the matter into consideration. Thirdly,
the Commission should not overlook the question of the
priority of requests for extradition. As a rule, persons
accused of having committed a crime against peace or
against humanity or a war crime should be extradited to
the country in which the crime had been committed or
which had suffered by it. That had been the practice, at

* General Assembly resolution 2312 (XXII) of 14 December 1967.
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least to a certain extent, since the Second World War,
and it had been followed in several General Assembly
resolutions, in particular resolution 3 (I) of 13 February
1946 on the extradition and punishment of war
criminals and resolution 3074 (XXVIII) of 3 December
1973 on principles of international co-operation in the
detection, arrest, extradition and punishment of persons
guilty of war crimes and crimes against humanity (para.
5). It was very doubtful whether it would be possible to
raise constitutional objections to the extradition of a
criminal responsible under the code, and he did not
believe that State sovereignty could be invoked legally to
protect criminal behaviour constituting an offence
against the peace and security of mankind. In a way,
that was the essence of the statement contained in draft
article 2.

8. The approach adopted by the Special Rapporteur
in draft article 4 had the advantage of reflecting very
closely the stand taken thus far by States in regard to
such crimes. It also reflected recent trends. If States
contemplated universal jurisdiction in respect of crimes
such as torture, hijacking or the taking of hostages, it
would be difficult to question such jurisdiction for the
prosecution of offences listed in the code. There re-
mained the danger that the same crime could be pun-
ished differently in different countries; but that was a
common problem with universal jurisdiction over other
crimes, which should not hinder criminal prosecution
and which sometimes arose under national criminal
laws. Yet that need not prevent the Commission from
considering ways and means of alleviating the problem
as far as possible., In any event, to rely on universal
jurisdiction and keep the door open for the establish-
ment of an international criminal court, as article 4 did,
was a realistic approach that made it possible to proceed
with the drafting of the code. He did not share the view
that the drafting of the code depended on the decision
whether or not to establish an international criminal
court. That had not been the case with the 1949 Geneva
Conventions, the 1973 International Convention on the
Suppression and Punishment of the Crime of Apart-
heid, or the 1979 International Convention against the
Taking of Hostages.'* The drafting of the code would
give the Commission and States ample time to reflect on
the establishment of an international criminal court.

9. He approved of the provisions of draft articles 5, 6,
7 and 8, but had some difficulty with draft article 9.
First, he did not believe that it was possible to unify
judicial practice in different countries or to determine
the jurisprudence of an international criminal court by
means of the somewhat sketchy provisions contained in
the article. With regard to the various exceptions listed,
there was no need for a clause on individual self-
defence, since the question of self-defence could hardly
arise in connection with the offences covered by the
draft code. He agreed with previous speakers that the
case of force majeure could not be cited as an excuse for
committing such offences. The difficult question of the
extent to which error might preclude criminal respon-
sibility should be left to the judge. He could not accept a
general rule to the effect that an error of law precluded

'* United Nations, Juridical Yearbook 1979 (Sales No. E.82.V.1),
p. 124.

criminal responsibility, since most legal systems ap-
peared to adopt the opposite view. The extent to which
an error of fact was relevant depended greatly on the
specific circumstances of the case, so that it did not
seem possible to state a general rule on the subject. In
general, the question of error would have to be decided
in relation to the extent to which the error had the effect
of excluding intent, and that could only be decided by
the court hearing the case. The question of coercion or
state of necessity came down to the effect which a
superior order might have, and it would be advisable to
refer to article 8 of the Niirnberg Charter'' on that
point. To be accepted as an exception, coercion should
be of such a degree as to make free decision by the in-
dividual impossible. While he could see the relationship
between coercion and the order of a superior, it might
be preferable to retain a general provision on superior
order, because of the importance of such an order in
regard to the offences listed in the draft code.

10. In conclusion, he supported the Special Rap-
porteur’s decision not to include attempt and complicity
in the part of the draft code dealing with general prin-
ciples.

11. Mr. JACOVIDES, after commending the Special
Rapporteur for his fifth report (A/CN.4/404), which
was as remarkable as those which had preceded it,
reaffirmed the positions he had explained in his state-
ments at the Commission’s previous two sessions.

12. With regard to the English title of the draft code,
he had in the past expressed the view that the word *‘of-
fences’’ should be replaced by ‘‘crimes’’. In the course
of its deliberations, the Commission had concluded that
the draft code dealt not only with “‘crimes’’ as distinct
from ‘‘delicts’’ in the sense of article 19 of part 1 of the
draft articles on State responsibility,'? but also with the
most serious of such crimes. Moreover, the use of the
word ‘‘crimes’’> would bring the English text into line
with the French and Spanish. It would also be more
accurate legally and more weighty politically. Conse-
quently, he supported Mr. Calero Rodrigues’s pro-
posal (1994th meeting) that the Commission should for-
mally propose such a change to the General Assembly.

13. The definition contained in draft article 1, while
acceptable as far as it went, could be improved by the
inclusion of a reference to the seriousness of the crimes
in the article itself, rather than in the commentary. Of
course, the more substantive question of the nature of
the crimes defined in the code, to which some time had
been devoted at the previous session, was still pending.

14. Draft article 2 correctly rested on the assumption
of the primacy of international criminal law and was in
conformity with Article 103 of the Charter of the United
Nations.

15. In draft article 3, the replacement of the word
““person’’ in the former text by ‘‘individual’’ related to
the sensitive key issue of whether the code was to be
restricted to individuals, or whether it should also cover
the criminal responsibility of other entities, particularly
States. The Commission had earlier expressed to the

'* See 1992nd meeting, footnote 6.
* See 1993rd meeting, footnote 7.



22 Summary records of the meetings of the thirty-ninth session

General Assembly its prevailing opinion in support of
the principle of the criminal responsibility of States.!”
After extensive discussion in the Commission and the
Sixth Committee of the General Assembly, during
which it had been made clear that the criminal respon-
sibility of States would be dealt with under the topic of
State responsibility, it had been agreed that, for the time
being and without prejudice to the position of many
members of the Commission, the scope of the draft
code would be restricted to the criminal liability of in-
dividuals'* in order to enable the Commission’s work to
go forward. The hope had been expressed that that com-
promise on the draft code would serve to expedite the
work on State responsibility. Notice had been given
that, if that did not prove to be the case, those members
of the Commission who held strong views on the matter
would revert to the question of the criminal responsibil-
ity of States in the context of the draft code.

16. He thought it necessary to remind the Commission
of that compromise and understanding, in view of cer-
tain opinions on draft article 3 expressed at previous
meetings. Compromises were based on give and take by
each side, and he therefore found much merit in Mr.
Mabhiou’s suggestion (1993rd meeting) that the former
text of draft article 3 should be retained, or that the
words ‘‘person’’ and ‘‘individual’’ should at least be
placed in square brackets in the new text, to indicate
that the understanding continued to apply. If work on
article 19 of part 1 of the draft articles on State respon-
sibility did not proceed satisfactorily, Governments and
members of the Commission who had reason to feel
strongly on the matter should not be deemed to have
forfeited the right to reopen the issue in the context of
the draft code. It was to be hoped that a new special rap-
porteur for the topic of State responsibility would be ap-
pointed soon and that he would bear those important
considerations in mind.

17. Draft article 4 also dealt with a very sensitive and
important point. He still believed that, to be complete,
the code must include the three elements of crimes,
penalties and jurisdiction. Whether it was politically
feasible under present conditions to establish an inter-
national criminal court was questionable. His own view
was that the Commission should aim at the optimum
legal outcome, bearing in mind its mandate to develop
international law progressively, without closing the
door to possible compromises or other adjustments.

18. With regard to the text of article 4, a number of
valid points had been raised during the debate. While
having no objection to the use of the expression Aut
dedere aut punire, he thought that the concept of a
‘“‘universal offence’’ should not be downgraded. He also
agreed that it would be more accurate to replace the
words aut punire by aut judicare and that the duty of a
State to arrest the offender should also be appropriately
expressed. He endorsed the Special Rapporteur’s sug-
gestion in the commentary (para. (4)) that States should
introduce into their internal legislation the procedural
and substantive rules of the code, as well as a uniform
scale of penalties. That would be a step in the right

¥ Yearbook . . . 1983, vol. 11 (Part Two), pp. 14-15, para. 54.
4 Yearbook . . . 1984, vol. 11 (Part Two), p. 17, para. 65 (a).

direction, regardless of whether national or inter-
national criminal jurisdiction was eventually accepted.

19. As for draft article 5, he had no difficulty in ac-
cepting the notion of the non-applicability of statutory
limitations to offences against the peace and security of
mankind. For the sake of clarity, however, the words
‘“‘because of their nature’’ might perhaps be deleted
from the text of the article and be included in the com-
mentary.

20. He had no objections to either the former or the
new text of draft article 6. If there was to be an inter-
national criminal court, it would no doubt have its own
rules and procedural guarantees ensuring due process;
but the Special Rapporteur had been right to rely on
distillation of the jurisdictional guarantees formulated
in a number of international legal instruments, in case
the code was to be applied by national courts. It could
indeed be argued that the minimum guarantees to which
every human being was entitled amounted to peremp-
tory norms.

21. Similarly, no one could disagree with the rule
against double jeopardy stated in draft article 7. That
principle was firmly rooted in national criminal law, but
the question arose how to apply it in international
criminal law. So long ast the choice between inter-
national criminal jurisdiction and national criminal
jurisdiction had not been made, difficulties could arise
in practice. His own preference was for an international
criminal court, which would serve to avoid those dif-
ficulties, However, as long as national or parallel
jurisdictions could be exercised on the basis of univer-
sality, he agreed with those speakers who had held that
the crime for which an alleged offender had been con-
victed or acquitted must be the same as that with which
he was subsequently charged if he was to be able to in-
voke the rule in article 7. The wording of article 7 would
have to remain pending until the fundamental question
as to who was to exercise jurisdiction under the code
was finally settled.

22, He had spoken in the past in favour of the prin-
ciple of non-retroactivity stated in draft article 8. When
the rule nullum crimen sine lege was applied to inter-
national criminal law, the term /ex had to be interpreted
as including not only treaty law, but also custom and the
general principles of law recognized by the international
community. Justice had to prevail over the letter of the
law, or, as Hans Kelsen had put it: ‘‘in case two
postulates of justice are in conflict with each other, the
higher one prevails”’.'* When the draft code came to be
completed and all the offences it covered were properly
defined, that question would no longer be of practical
importance. But the higher interests of the international
community dictated that an element of flexibility should
be preserved, so that the letter of the law could not
prevail over justice. He therefore agreed that the prin-
ciple set out in paragraph 2 of draft article 8 should be
maintained.

23. The provisions of draft article 9 should be strictly
and narrowly construed. In view of the gravity of the

15 ““Will the judgment in the Nuremberg trial constitute a precedent
in international law?*’, The International Law Quarterly (London),
vol. 1 (1947), p. 165.
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crimes involved, a proper balance should be struck
between the interest sacrificed and the interest safe-
guarded. In other words, the emphasis should be on re-
sponsibility and punishment, not on the exceptions to
responsibility. He therefore urged the restoration of the
former text of the article, which provided that, subject
to the qualifications expressly stated, ‘‘no exception
may in principle be invoked by a person who commits
an offence against the peace and security of mankind’’.
In any case, the Drafting Committee should make an ef-
fort to arrive at a properly balanced text.

24. He reiterated his reservations regarding the Special
Rapporteur’s narrowing of the scope of the draft code
to the ‘““individual’’ (art. 3). The plea of self-defence
might perhaps be logically advanced by the leaders of a
State accused of aggression to relieve them of their in-
dividual criminal responsibility, but it was no less
logical for those of the State suffering the aggression,
subject, of course, to their behaviour.

25. Hesupported the substance of draft articles 10 and
11, while reserving his position on their drafting and
position in the code. On the conclusion of the debate,
draft articles 1 to 11 should be referred to the Drafting
Committee, and it was to be hoped that the Committee
would be able to deal with them fully during the current
session.

26. Before concluding, he wished to speak from the
heart. Seen from the point of view of the victims of
gross violations of international law relating to peace
and security, the project on which the Commission was
engaged was much more than an academic exercise. In
his own country, Cyprus, which had been the victim of a
brutal military aggression and continuing occupation,
massive violations of human rights had been commit-
ted, as had been amply proved by the quasi-judicial in-
quiry made by the European Commission of Human
Rights, to which he had referred at the previous
session.'® The findings of that inquiry, contained in a
report adopted in 1976, amounted to an indictment of
the cruelties inflicted by the invading Turkish Army in
1974 and subsequently. Nearly 13 years after that
documented international crime, and in spite of
numerous United Nations resolutions and various de-
cisions of other international bodies, including the Non-
Aligned Movement and the Commonwealth, the situ-
ation of Cyprus remained without remedy. Indeed it
had been further aggravated by illegal attempted seces-
sion and the systematic efforts of the occupying Power
to alter the demographic composition of the island and
impose partition and an unworkable system of ethnic
separation. For a variety of reasons, the members of the
international community had been either unable or un-
willing to act effectively to implement the resolutions
they had adopted. Cyprus was a test case for the ap-
plication of international law and the effectiveness of
the United Nations; for when such grave injustices were
tolerated or condoned they were bound to be repeated
elsewhere. ‘“Who today remembers the Armenians?’’,
Hitler had asked rhetorically, before launching his cam-
paign of genocide and other grave crimes before and
during the Second World War.

1 Yearbook . . . 1986, vol. I, p. 121, 1962nd meeting, para. 32 and
footnote 10.

27. It would be naive to imagine that the draft code,
when completed, would be a panacea for the grievances
of Cyprus or solve the many other similar problems ex-
isting in the world, any more than the Definition of Ag-
gression'’ adopted in 1974—just before the aggression
against Cyprus. He believed, however, that a respected
body of experts in international law such as the Com-
mission, if it succeeded in preparing a code providing
for appropriate penalties and jurisdiction, could at least
make an important contribution towards building an in-
ternational legal order and deterring actual and would-
be aggressors and other violators of its provisions. The
international community expected no more from the
Commission; but the Commission would be failing in its
duty if it did less.

28. Mr. HAYES said that there was a clear need for a
code of offences against the peace and security of
mankind, given the areas of uncertainty, differences of
view and lacunae in the international criminal law
relating to war crimes and crimes against humanity.
Ideally, the Commission should draft a convention pro-
viding a thematic definition of offences against the
peace and security of mankind, prescribing the penalties
to be imposed on persons or States committing such of-
fences and establishing an international jurisdiction
competent to adjudicate on them and to hand down and
enforce penalties. In practice, however, the Commission
had rightly concluded that a comprehensive and univer-
sally acceptable definition of offences against the peace
and security of mankind was not currently feasible, and
that it should start by determining the areas of consen-
sus and draw up a list of crimes generally accepted as of-
fences against the peace and security of mankind, to be
supplemented by a number of principles. Furthermore,
since an international criminal jurisdiction might not
prove acceptable, the Commission should perhaps await
the comments of Governments before deciding how to
proceed on that matter.

29. Turning to the Special Rapporteur’s fifth report
(A/CN.4/404), he observed that draft article 1 derived
from the conclusion that a thematic definition of of-
fences against the peace and security of mankind was
not possible at the present stage. While the text ad-
equately reflected that situation, some concepts, such as
that of seriousness, should be added. But it would not
be appropriate to include some criteria and omit others.
As to the wording of the article, he agreed that the
phrase ‘‘under international law’’ might not be
necessary. He also agreed that the list of offences should
not be exhaustive.

30. In draft article 2, the second sentence did not seem
necessary. But if it was to be retained, the word
“prosecuted’’ should be replaced by ‘‘punishable’’.

31. Draft article 3 was also based on the assumption
that it was currently impossible to provide for the
criminal responsibility of States. That being
understood, the article should not be confined to per-
sons acting as servants of a State. The word ‘‘in-
dividual’’ should be replaced by ‘‘natural person’’,
which was the expression commonly used inter-

'7 General Assembly resolution 3314 (XXIX) of 14 December 1974,
annex.
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nationally to distinguish individuals from corporate
bodies.

32. Paragraph 1 of draft article 4 assumed national
jurisdiction, while paragraph 2 had been included to
keep open the possibility of international jurisdiction. If
the Commission decided to proceed on the basis of in-
ternational jurisdiction, the article would take quite a
different form, since provision would have to be made
for the possibility of that jurisdiction not being gener-
ally accepted. He agreed with other speakers that the
words aut punire in the title of the article should be
replaced by aut judicare. It would also be advisable to
insert the word ‘‘alleged’’ before ‘‘perpetrator’ in
paragraph 1, and to replace the word ‘‘arrested’’ by
“found”’. He noted that the new text of the draft article
contained no reference to a ‘‘universal offence’’. The
purpose of paragraph 1 was to establish an adequate
universal jurisdiction in order to prevent offenders from
taking advantage of differences in national legislation to
avoid extradition. That idea appeared sufficiently im-
portant to be included somewhere in the draft code,
perhaps at the end of the new paragraph 1. As for the
idea of imposing an obligation to extradite or
establishing priorities between applications for extra-
dition, that was a very difficult area of law in which
countries had been slow to change traditional rules, and
it was to be feared that the Commission would not be
able to bring about the desired changes through the pro-
visions of the code.

33. With regard to draft article S, like Mr. Tomuschat
(1993rd meeting), he had doubts about the advisability
of eliminating statutory limitations, because of the risk
of a miscarriage of justice through flawed evidence. But
in many national jurisdictions there were no statutory
limitations for the most serious offences, such as those
covered by the draft code. Moreover, in the case of such
offences, the danger of flawed evidence was reduced
and the adjudicating court could be left to weigh the
value of the evidence, which would be better than im-
posing limitations. He could therefore accept article 5.

34. The new text of draft article 6 was an improvement
on the former text. The opening sentence could,
however, be clarified by inserting the word ‘‘jurisdic-
tional’’ before ‘‘guarantees’’ and by replacing the word
“extended’’ by ‘‘due’’. Furthermore, the words ‘‘to en-
sure a fair trial’’ should be added at the end of that
sentence.

35. Draft article 7 would be useful if the code was to
be implemented by national courts, in which case the
criteria applied might vary. If implementation was to be
by an international court, the article was unnecessary.
Nevertheless, the non bis in idem rule was such an im-
portant safeguard that an attempt should be made to
prevent individuals from being tried twice for the same
offence, once by an international court and once by a
national court. That could be done by giving inter-
national decisions precedence over national decisions.

36. In draft article 8, paragraph 1 could be made
clearer by redrafting it to read:

‘1. No person shall be convicted of an offence
against the peace and security of mankind in respect

of an act or omission which, at the time of commis-
sion, did not constitute such an offence.”

Paragraph 2, which in any event was difficult to draft
satisfactorily, would then be unnecessary.

37. The new text of draft article 9 was an improvement
on the former text. He agreed with other members of
the Commission, however, that self-defence did not
seem an appropriate exception where offences against
the peace and security of mankind were concerned. The
same applied to an error of law; even in war, the basic
wrongfulness of such acts should be obvious to the
perpetrator. The concepts of coercion, state of necessity
and force majeure needed further elaboration. He
agreed with previous speakers that the idea of a superior
order was covered by the concept of coercion. The
Commission should resist the temptation to include a
provision dealing with such a controversial issue.

38. The whole of article 9 could be expressed in terms
of exceptions to intent, rather than exceptions to
responsibility. The concept of intent was included in all
criminal codes in regard to serious offences and should
be included in the draft code, reference being made to
such factors as mental incapacity.

39. With regard to draft article 10, consideration
might be given to the need in the part of the code on
general principles for a provision on complicity in an of-
fence and conspiracy. He had no reservations on the
text of draft article 11.

40. Mr. NJENGA commended the Special Rapporteur
for his lucid and thought-provoking fifth report
(A/CN.4/404), which would be of great assistance to
the Commission in dealing with an important and com-
plex topic. Any constructive criticisms he might now of-
fer on some of the draft articles did not in any way
detract from his appreciation of that report.

41. He found the definition in draft article 1 inad-
equate, because it was purely descriptive. He did not
share the Special Rapporteur’s reasoning that, because
of the subjective nature of what the international com-
munity might consider at any particular time to be the
most serious crimes, it would be pointless to introduce
the concept of seriousness into the definition, The
seriousness of the crimes and the threat they represented
for human society were the very essence of the draft
code, which would be of little use if that element were
omitted from the definition.

42, Draft article 2, which proclaimed the primacy of
international law over internal law, was a fundamental
provision. A number of useful drafting suggestions had
been made, to which he subscribed, including the
suggestion that the word ‘‘prosecuted’’, in the second
sentence, should be replaced by ‘“‘punishable’’, He also
agreed with Mr. Koroma (1994th meeting) that the ex-
pression ‘‘internal law’’ should be replaced by the more
appropriate term ‘‘municipal law”’.

43. With regard to draft article 3, he noted that,
although it had been agreed that the draft code should
be restricted ratione personae to individuals, it was
nevertheless the view of the majority that States could
also be held responsible; a State could, indeed, be the
major author of an act against the peace and security of
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mankind. Moreover, the Commission itself, during the
first reading of part 1 of the draft articles on State
responsibility,'* had unanimously adopted article 19,
which removed all doubt about the question of the
criminal responsibility of States. He reminded the Com-
mission of the statement he had made on the subject at
the thirty-seventh session, in 1985.'® The text now pro-
posed for article 3 unfortunately lent itself to the @ con-
trario argument that a State which specifically author-
ized the commission of an offence was not liable,
because the article referred only to the responsibility of
individuals. Admittedly, it was very difficult to bring
States to account for offences against the peace and
security of mankind, but some provision had to be in-
cluded on the subject and hesuggested that the Commis-
sion might incorporate in article 3 a clause to the effect
that its provisions were without prejudice to the
criminal responsibility of States.

44. He saw no valid reason for deleting the first
sentence of paragraph 1 of the former text of draft ar-
ticle 4 and suggested that it be restored; in fact, he pre-
ferred the former text, with its title “‘Universal
offence’’. The new Latin title added nothing to the
substance and could cause confusion by stating an
obligation to extradite or to punish, rather than to try.
As to the substance of the article, he agreed with the
Special Rapporteur that, pending the unlikely event of
the establishment of an international criminal court, the
provisions of article 4 provided the only means of giving
practical effect to the code.

45. States should be encouraged to extradite in-
dividuals who had committed offences against the peace
and security of mankind, so as to avoid treatment of
those crimes as political offences, and especially because
the production of evidence and the conviction of the of-
fender would be much easier in the country where the
offence had been committed. Besides, in some coun-
tries, such as Kenya, criminal jurisdiction was strictly
territorial. Draft article 4 should therefore place more
emphasis on extradition, and if, for any reason, it was
not possible—for instance in countries whose constitu-
tions prohibited the extradition of nationals—there
should be a duty not only to try but, on conviction, to
impose severe penalties.

46. He found the drafting of article 5 adequate. It was
worth noting that the common-law systems did not have
statutory limitations in criminal law, and any distinction
between war crimes and crimes against humanity in that
regard was artificial: there should be no time-limit for
the prosecution of such grave offences.

47. The new text of draft article 6 was an improvement
on the former text, and the safeguards listed would be
minimum guarantees in any court purporting to apply
due process. In the highly charged atmosphere of trials
for offences against the peace and security of mankind,
particularly in the country where the offence had been
committed, the accused needed all the guarantees he
could get to ensure a fair trial. It would nevertheless be
going too far to elevate those procedural guarantees to
the status of jus cogens. He suggested the addition of

'* See 1993rd meeting, footnote 7.
'* Yearbook . . . 1985, vol. |, pp. 47-48, 1885th meeting, paras. 1-2.

the right of appeal to the list of guarantees in the article.
The International Covenant on Civil and Political
Rights specified in article 14, paragraph 5, that:
‘““Everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher
tribunal according to law.”” There was a similar pro-
vision in article 8, paragraph 2 (), of the American
Convention on Human Rights.?®

48. The rule stated in draft article 7 was common to all
jurisdictions. However, the mass nature of offences
against the peace and security of mankind should not be
disregarded. The fact that someone had been tried and
convicted—or acquitted—of a massacre of civilians in
one place did not exonerate him for offences committed
in another. On that point, article 29 of the Charter of
the Niirnberg Tribunal®' provided that if, after any
defendant had been convicted and sentenced, ‘‘fresh
evidence’’ was discovered which “‘would found a fresh
charge against him’’, such action could be taken as
might be considered proper ‘‘having regard to the in-
terests of justice’’. It should therefore be made clear
that the rule in draft article 7 did not preclude the trial
of an accused for as many crimes as he had allegedly
committed, by as many courts as were competent to try
him. Of course, sentences already served could be taken
into consideration in any subsequent judgments.

49. He endorsed the new formulation of draft article
8. He was, however, in complete disagreement with the
new text of draft article 9, which seemed to him to
undermine the spirit and the letter of the draft code. The
acts covered by the code were very grave crimes, and no
excuses should be allowed to exonerate their authors.
Moreover, the discussion on article 9 had clearly shown
that it could not be retained, at least in its present form.
The correct principle was that stated in the former text:
““Apart from self-defence in cases of aggression, no ex-
ception may in principle be invoked by a person who
commits an offence against the peace and security of
mankind. . ..”

50. He could not see how self-defence by an individual
could possibly justify the commission of a crime against
humanity. Coercion or state of necessity, if a grave, im-
minent and irremediable peril existed, might be a
justification; so might force majeure, in which case an
individual could not, of course, be held responsible for
the consequences of his act. As to error, only error of
fact could be admitted as an exception, because it
disproved criminal intent. An error of law was no ex-
cuse, particularly in view of the nature of the offences in
question. Finally, the plea of superior order, unless it
amounted to coercion, had already been rejected at the
Niirnberg and Tokyo trials. Those so-called defences
were in fact no more than attenuating circumstances
relevant in establishing the sentence.

51. The text of draft article 10 was well balanced. A
superior could not be allowed to turn a blind eye to the
criminal acts of his subordinates, and the examples
taken by the Special Rapporteur from trials of war

2* The *“‘Pact of San José, Costa Rica’’, signed on 22 November
1969 (to be published in United Nations, Treary Series, No. 17955).

2t See 1992nd meeting, footnote 6.
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criminals were entirely convincing. He also endorsed the
formulation of draft article 11.

52. Mr. SOLARI TUDELA said that he approved of
the method adopted by the Special Rapporteur for
defining offences against the peace and security of
mankind, in draft article 1, by reference to the provi-
sions of the code in which those offences were
enumerated. But in view of that method, the list of of-
fences with which the definition was linked called for
some comments.

53. During the discussion, the question had been
raised whether the list would be exhaustive or not. An
exhaustive list would clearly have the advantage of en-
abling States to be certain that only the offences listed
could be regarded as offences against the peace and
security of mankind. It would, however, restrict the ap-
plication of the code, since it would prevent the punish-
ment of new types of offence which might well be of
equal seriousness. Mr. Francis (1994th meeting) had
mentioned the possibility of finding a formula by
which, although the list was exhaustive, all loopholes
could be blocked if new crimes appeared: that would be
done not by referring to the general principles of law,
but by inviting an organ of the United Nations, such as
the Security Council, periodically to review the list of
offences. Thus the code itself would be accompanied by
a mechanism enabling either a new court or the Security
Council to extend the list of offences, it being
understood, of course, that only the most serious crimes
would be included. That might not be the ideal solution,
but the proposal at least pointed in the right direction.

54. He also approved of the wording of draft article 2,
since it was essential to establish the primacy of inter-
national criminal law over internal criminal law, failing
which the Commission’s efforts would be in vain.

55. In draft article 3, the Special Rapporteur had
adopted a pragmatic approach by limiting the subject-
matter of the code to individuals: in the present state of
international law it did not seem possible to extend its
field of application to States.

56. Draft article 4 called for several comments. First,
he supported the amendment proposed by Mr. Reuter
(1993rd meeting, para. 23), which appeared to be
unanimously approved. In referring to the duty of
States to extradite, it was better to speak of the accused,
rather than of the perpetrator of an offence, in ac-
cordance with the terminology generally used in inter-
national conventions on the subject. Secondly, article 4
raised the problem of the laws in force in many States
which prohibited extradition in certain cases; it should
therefore be couched in more explicit terms. Moreover,
like other provisions of the draft code, the article il-
lustrated the need to establish an international criminal
court. It was hard to imagine that a State party to the
code would extradite an individual accused of an of-
fence against the peace and security of mankind at the
request of another State, unless his act had been
characterized as such an offence by an international
court. In the absence of such a court, the practical ap-
plication of article 4 seemed hazardous.

57. The Special Rapporteur was right to enumerate a
certain number of jurisdictional guarantees in draft ar-

ticle 6. Paragraph 3 might also mention the right of the
accused to the services of the lawyer of his choice and
his right to communicate with his lawyer after arrest,
even if those guarantees were implicit in subparagraphs
(b) and (¢).

58. The principle of criminal law stated in draft article
8 was affirmed in several international instruments, as
indicated in paragraph (1) of the commentary, to which
he would like to add the American Declaration of the
Rights and Duties of Man,?? which was older than the
Universal Declaration of Human Rights.*

59. With regard to draft article 9, it seemed difficult to
accept self-defence as an exception to responsibility: an
offence against the peace and security of mankind was,
by its nature, one that could not be excused on grounds
of self-defence.

60. In conclusion, he supported the other draft articles
submitted by the Special Rapporteur in his fifth report
{(A/CN.4/404),

61. Mr. YANKOV expressed his appreciation of the
Special Rapporteur’s response to the comments and
suggestions made during the debates in the Commission
and the Sixth Committee of the General Assembly. His
fifth report (A/CN.4/404) went a long way towards
dispelling any possible confusion between the present
topic and that of State responsibility, as it placed more
emphasis on the responsibility of individuals. In his
previous reports, the Special Rapporteur had followed
too closely some of the elements of article 19 of part 1 of
the draft articles on State responsibility,?* thereby
creating some danger of confusion between the two
topics, whose common ground ratione materiae tended
to blur their dissimilarity ratione personae.

62. The new draft articles, being confined to the inter-
national responsibility of individuals, had the advantage
of clarity and consistency. That did not mean that the
link between the notion of ‘‘international crimes’’
within the meaning of article 19 of the draft articles on
State responsibility and that of ‘‘offences against the
peace and security of mankind’’ should be entirely ig-
nored, although it would be dangerous to link the two
notions too closely—a danger which the fifth report
avoided thanks to the general principles it formulated.

63. Turning to the draft articles submitted in the
report, he found the definition in draft article 1 satisfac-
tory, at least at the present stage. That definition was
general and concise, and contained an implicit reference
to the offences to be listed elsewhere in the code. He
believed that the list of offences should be as precise as
possible and be exhaustive, subject to future revision if
new crimes having the same characteristics emerged. At
a later stage of the work on the draft articles, an attempt
should perhaps be made to add certain essential general
criteria to the definition, such as the seriousness of the

22 Resolution XXX of the Ninth International Conference of
American States, adopted at Bogotd (Colombia) on 2 May 1948; for
the text, see Pan American Union, The International Conferences of
American States, Second Supplement, 1942-1954 (Washington
(D.C.), 1958), p. 263.

#* General Assembly resolution 217 A (III) of 10 December 1948.

* See 1993rd meeting, footnote 7.
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offence, the extent of its effects and the intent of the
perpetrator. The Special Rapporteur appeared to have
abandoned that idea on the grounds that such general
criteria were of a subjective nature. For his part, he
believed that the reality of the serious common dangers
to all mankind, and the fact that the international com-
munity agreed to characterize the acts in question as
crimes, justified the elaboration of general criteria
which it would be useful to include in the definition.

64. Draft article 2 was generally acceptable. The con-
cept of the autonomy of international criminal law
which it stated derived from the judgment of the Niirn-
berg Tribunal and had been confirmed by the Commis-
sion in Principle II of the Niirnberg Principles.?* That
concept stemmed from the more general principle of the
relationship between the international legal system and
the internal law of States as two systems of law which
were distinct and autonomous, although not entirely
isolated from each other. It followed from that principle
that, as the Special Rapporteur rightly pointed out in his
report, in a case of conflict between international
criminal law and the internal law of a State, the non bis
in idem rule could not be invoked (see para. (7) of the
commentary to art. 2).

65. Doubts had been expressed about the need for the
second sentence of draft article 2. He thought the Com-
mission should retain that provision, which was based
on Principle II of the Niirnberg Principles: it clarified
the rule laid down in the first sentence and stated more
explicitly the principle of the autonomy of international
law.

66. The new text of draft article 3 was preferable to
the former text, because it avoided all ambiguity about
the content of the draft code ratione personae. Confin-
ing the code to the responsibility of individuals did not
exclude the responsibility of States for acts which, under
article 19 of part 1 of the draft articles on State respon-
sibility, constituted offences against the peace and
security of mankind. Moreover, an offence committed
by an individual acting as an organ or agent of a State
might also be imputable to that State; the responsibility
of the individual was therefore parallel to the respon-
sibility of the State. In the commentary to article 19 of
the draft articles on State responsibility, the Commis-
sion had stated that punishment of individuals having
committed offences against the peace and security of
mankind ‘‘does not per se release the State itself from its
own international responsibility for such acts’’.?¢ The
fact was that, under the existing system, States and in-
dividuals were at different levels; the legal grounds for
their international responsibility, the rules applicable
and the mechanisms of enforcement were different.
Thus the existence of two different régimes of inter-
national criminal responsibility corresponded to the
reality of existing international law. An individual could
indeed act as an organ or agent of a State, in which case
his crime should be imputed to that State. But an in-

s See 1992nd meeting, footnote 12.
2 Yearbook . . . 1976, vol. 11 (Part Two), p. 104, para. (21) of the
commentary.

dividual, or group of individuals, could also act on their
own account, in which case the act was not an act of the
State. Those points should be explicitly stated in draft
article 3 and elaborated in the commentary.

67. The new text of draft article 4 adequately set out
the substance of the fundamental principle involved,
namely the duty to extradite or to try by due process of
law, as a logical consequence of the universal character
of offences against the peace and security of mankind.
It was especially necessary to affirm the duty to ex-
tradite, because by their nature such offences were
politically motivated, and if that duty were not af-
firmed, such political offences would not lead to ex-
tradition. That exception to the general rule was
justified by the universal nature of the offences, which
should also prevent their perpetrators from enjoying the
right of asylum.

68. The question of extradition should be considered
having regard to territorial jurisdiction, the principle be-
ing that the author of an international crime must be
tried and punished in the State where the crime was
committed and under the laws of that State. In the case
of crimes committed in the territory of several States,
the competent court could be determined by agreement
between the States concerned. An ad hoc international
tribunal could be set up, as in the case of the Niirnberg
and Tokyo Tribunals. Draft article 4, paragraph 2, pro-
vided for the possible establishment of an international
criminal jurisdiction, but did not preclude the setting up
of ad hoc international tribunals, which might prove
easier than the establishment of a permanent inter-
national criminal court of a supranational character.

69. The duty of States to try and to punish—or to ex-
tradite—should be set out in the part of the draft code
dealing with general principles, although the rules
relating to competence might be placed in the part
specifically concerned with questions of jurisdiction. He
suggested that the title of article 4 should be ¢‘Duty to
try or to extradite’’.

70. He found draft article 5 acceptable. It reflected the
current trends in international law, as confirmed by a
number of international instruments, including General
Assembly resolutions and the 1968 Convention on the
Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity, by many na-
tional laws, and by judicial practice. As the Special Rap-
porteur stated in the commentary (para. (1)), statutory
limitations constituted ‘‘neither a general nor an ab-
solute rule’’. But no matter what number of States had
become parties to the 1968 Convention, it would be well
for the draft code to confirm the rule of the non-
applicability of statutory limitations to offences against
the peace and security of mankind. On the other hand,
the words ‘‘because of their nature’’, at the end of draft
article 5, were unnecessary and might even weaken the
text: there was no need to refer to the nature of such of-
fences in order to justify the non-applicability of
statutory limitations to them.

The meeting rose at 1 p.m.
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Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,> A/CN.4/
404, A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLES 1 1O 11° (continued)

1. Mr. YANKOV, continuing the statement he had
begun at the previous meeting, said that draft article 6
embodied an important general principle of inter-
national criminal law and would serve as a basis for the
elaboration of the requirements for a fair trial.
However, procedural safeguards should be as com-
prehensive and as precise as possible and the article
should therefore contain some additional requirements
based on the provisions of some of the international in-
struments referred to by the Special Rapporteur in
paragraph (1) of the commentary and on the relevant
provisions of national penal codes. Accordingly, he sug-
gested the inclusion of a reference to the procedural
rights of the accused during the preliminary examin-
ation, which in some national legal systems was part of
the judicial procedure itself, and in others had an
autonomous character but was linked with the pro-
ceedings; a reference to the prohibition of the use of
coercion to extract confessions; and a provision
safeguarding the right of appeal to a higher court.

2. The new draft article 7 was well placed within the
set of general principles, even though the rule it stated
was already referred to in paragraph (7) of the commen-
tary to draft article 2, relating to conflicts between
national and international criminal jurisdictions.

! The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. Il, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . .. 1985, vol. 11 (Part Two),
p. 8, para. 18.

? Reproduced in Yearbook . . . 1986, vol. 11 (Part One).
* Reproduced in Yearbook . . . 1987, vol. 11 (Part One).
« Ibid.

* For the texts, see 1992nd meeting, para. 3.

3. As for draft article 8, the new text submitted by the
Special Rapporteur did not solve the problems raised
by the wording of paragraph 2, which contained a
safeguard clause concerning the general principles of
law recognized by the community of nations. That no-
tion was much too vague and might give rise to con-
flicting interpretations inconsistent with the fundamen-
tal rule nullum crimen sine lege. The offences covered
by the draft code had to be defined very precisely. If an
act or omission had, at the time of its commission, been
recognized by the ‘‘community of nations’’ as such an
offence, there would be no need for a provision along
the lines of paragraph 2, since the act or omission would
have been characterized as such at that time. In view of
the fact that a provision identical with paragraph 2 was
contained in article 15, paragraph 2, of the Inter-
national Covenant on Civil and Political Rights, he
thought that the question should be given further con-
sideration, for, in matters of criminal law, precision was
of the essence.

4. Turning to draft article 9, he found that the new
text represented a significant improvement over the
former text. He nevertheless stressed that the formu-
lation of exceptions should be precise, that the list of ex-
ceptions should be exhaustive and that, in view of the
important role of intent in the commission of the of-
fences under consideration, the number of exceptions
should be limited to some very specific cases of force
majeure and coercion, as, for example, when the
perpetrator of an offence had been subjected to irresist-
ible and unforeseen force that had deprived him of any
choice, in which case he would have to establish that his
life or personal safety had been threatened. Error of
fact could hardly be considered an exception even in
strictly qualified circumstances. Self-defence and state
of necessity could also not be invoked as exceptions in
the case of the offences under consideration. The Com-
mission would therefore have to give article 9 further
consideration if it was to arrive at a more precise and
coherent set of exceptions. The question of extenuating
circumstances should also be considered separately.

5. There had been proposals to add to the list of excep-
tions considerations such as age, insanity and state of
health. Those proposals should be examined with the ut-
most care. A political leader who committed large-scale
crimes against humanity might be regarded as insane.
The obvious case was that of Hitler, whose sanity had
been doubted by many people. In cases of that kind, it
was difficult to see how a plea of insanity could be ac-
cepted as an excuse. The essential point to be borne in
mind was that intent was the essential attribute of of-
fences against the peace and security of mankind.

6. The wording of draft article 10 was based on recent
treaty practice and the jurisprudence of the trials of war
criminals. He pointed out that complicity was not a
separate crime: under most legal systems, including that
of his own country, attempt, preparation, participation,
incitement, complicity and conspiracy were not re-
garded as separate crimes and were accordingly listed in
the general part of the penal code. However, there
might be cases where such preparatory acts involved a
much greater public danger and could then be made
punishable as separate crimes. Complicity in, or
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preparation of, international terrorism was a case in
point. Perhaps the Commission had had such consider-
ations in mind when it had included in article 2,
paragraph (13), of the 1954 draft code a provision
stating that conspiracy, direct incitement, complicity
and attempt constituted separate offences. He urged
further consideration of that difficult problem.

7. Draft article 11 was acceptable. It was modelled on
article 7 of the Charter of the Niirnberg Tribunal® and
article 6 of the Charter of the Tokyo Tribunal,” as well
as on Principle I1II of the Niirnberg Principles.® The
question of compliance with a superior’s orders and the
possibility of admitting extenuating circumstances also
needed to be considered.

8. In conclusion, he said that draft articles 1 to 11 not
only were an important part of the draft code, but also
constituted a good legal basis for the interpretation of
the provisions on the nature of the offences, the func-
tioning of jurisdiction ratione personae and ratione
materiae, and the principle of territoriality. He was
therefore of the opinion that the draft articles should be
referred to the Drafting Committee. At the same time,
he recommended that, in future reports, the Special
Rapporteur should provide more comparative law
analysis, offer more information on the historical
background of specific provisions and go into greater
detail on the interpretation of the terms used in some of
the draft articles.

9. Mr. ARANGIO-RUIZ congratulated the Special
Rapporteur, whose fifth report (A/CN.4/404) once
again reflected his mastery of a particularly difficult
topic. At the current stage, the draft articles on general
principles were an essential element for further and
more detailed consideration of the major problems of
principle and method whose solution would determine
how effective the code would be as an instrument for the
prevention and punishment of offences against the
peace and security of mankind. Three of the problems
dealt with in those draft articles, in the commentaries
thereto and by other speakers had been the particular
focus of his attention: the definition of offences against
the peace and security of mankind (art. 1); the respec-
tive roles of international law and internal law (arts. 2
and 4); and the scope of the code ratione personae
(art. 3). Those problems were of such great importance
that it might be preferable for the four draft articles to
constitute part I of the draft.

10. He agreed with the Special Rapporteur’s approach
of not giving a general definition of offences against the
peace and security of mankind in draft article 1 and of
referring to the provisions that followed. Apart from
offering the advantage of not requiring an extremely
problematical general definition, that method met the
need for certainty that was particularly acute in criminal
law, as well as the need not to pave the way for unwar-
ranted additions to the list of offences to be in-
cluded in the code. Although he could see why Mr. Ben-
nouna (1993rd meeting) considered it essential, for the
purpose of the characterization of the offences covered

¢ See 1992nd meeting, footnote 6.
' Ibid., footnote 11.
* Ibid., footnote 12.

by the code, to lay broader legal foundations than those
of a mere convention, he thought that, as matters now
stood, it would be wiser to establish a conventional
basis. Other sources of law, such as United Nations
resolutions and declarations, would naturally have a
role to play; together with the purely conventional
sources of law, they might gradually lead to the for-
mulation of unwritten rules of a universal character. In
the subject-matter of concern to the Commission,
however, additions to the list of offences should be
made in the most formal manner possible, namely by
treaty, protocol or convention, since it was the certainty
of law and the principle nulla poena sine lege that were
at stake.

11. Apart from one reservation that he would explain
later, he also agreed with the idea of focusing the provi-
sions of the code on offences committed by individuals,
whether agents of the State or private persons acting in-
dividually or collectively, and of leaving aside inter-
national crimes committed by States. However, he also
shared Mr. Graefrath’s view (1995th meeting) that the
text of the code should make it clear that the respon-
sibility of individuals was without prejudice to the
responsibility of the State of which they were the agents.

12. Draft articles 2 and 4, which were closely linked,
gave rise to some problems relating not so much to the
articles themselves as to the general trend that had
prevailed until now among Governments in connection
with the relationship between international law and in-
ternal law. In view of the way in which that relationship
operated in the case of instruments such as the Conven-
tion on the Prevention and Punishment of the Crime of
Genocide and the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment,® which were precedents that the Commis-
sion should take into account, it had to be decided just
how much importance should be attached to the notion
of the independence or autonomy of international law,
which, according to draft articles 2 and 4, would ensure
that the code took precedence over the internal law of
States.

13. In his view, international law alone, as an inter-
State system, could not guarantee the law-making
power and full implementation of the code; national
legal systems would have to continue to be involved,
whether or not it was possible to establish an inter-
national court of criminal justice—something that
would be advisable for the implementation of the code.
In the absence of the necessary international institu-
tions, national Jegal systems would have to conduct
operations to find, identify, arrest, extradite, imprison,
charge, defend, try and sentence offenders and enforce
penalties. Even if an international court of criminal
justice were in fact set up, such action by national legal
systems would be the only conceivable way of
guaranteeing the implementation of the code, since an
international criminal jurisdiction would not have all
the services and powers necessary to hold trials and en-
force sentences.

14. The fact was that, however independent and
autonomous it might be, international law did not

* General Assembly resolution 39/46 of 10 December 1984, annex.
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directly affect individuals and therefore depended on
internal law in that regard: internal law was an essential
complement of international law. That complementar-
ity did not necessarily mean that internal law was subor-
dinated to international law. It could be said that inter-
national law depended on internal law, since, even if a
rule of international law gave a State certain rights and
obligations, that State’s ability to exercise those rights
or fulfil those obligations depended on the acts and
omissions of individuals, who, in a State subject to the
rule of law, were governed by the rules of internal law.
That was all the more true in the case of rules of interna-
tional law which were intended to prevent or prosecute
criminal acts by individuals who held power in a coun-
try. If the rules of international law to be enunciated in
the code were to be enforced, it was therefore not
enough to say that they were autonomous and indepen-
dent of the position under internal law with regard to
the acts and omissions to which they applied.

15. Mr. Graefrath had suggested that there should be
a provision making it an obligation for States to adopt
the necessary legislative measures for the implemen-
tation of the code. That had also been the intention of
the drafters of the Conventions on genocide and tor-
ture, which did refer to legislative, administrative,
judicial and other measures, but were far from complete
on that point. It was not necessary to reject those ex-
amples rather than follow them, as Mr. Calero
Rodrigues (1994th meeting) would like. The solution
was not merely to affirm the autonomy and supremacy
of international law or to draft more or less detailed
provisions on the measures to be taken to implement the
code; it was rather to affirm that States signing the code
would be expressly bound to incorporate its provisions
in their criminal law. Such a requirement might appear
to be excessive, but the code’s effectiveness would de-
pend on it being incorporated in the legal systems of
States. When ratifying the code, States would either
show that they were willing to make it an integral part of
their legal system, or refuse to do so and it would have
to be concluded that they preferred to do without the
code, which would then have a not very clearly defined
place in a proudly autonomous and independent inter-
national order that would not have the means to achieve
its ends. In such a case, it would not play the role of
deterrence and justice referred to by Mr. Njenga (1995th
meeting).

16. The optimism with which it was hoped to solve the
problem by proclaiming the autonomy and supremacy
of international law could be explained by the fact that
doctrine had, perhaps too slavishly, followed the
statements made by the eminent participants in the
Niirnberg trial. Since 1945, it had been widely held that
the Niirnberg experience had established the supremacy
of international law as far as offences against the peace
and-security of mankind were concerned, as shown by
the views of Pierre-Henri Teitgen, the then French
Minister of Justice, and Francis Biddle, the United
States judge on the Niirnberg Tribunal, cited by the
Special Rapporteur in paragraph (3) of the commentary
to article 2. In retrospect, however, he thought that that
was where the mistake had been made. Recalling the
first statement he had made on the draft code at the

Commission’s thirty-seventh session,'® in which he had
referred to his country’s responsibilities during the
Second World War, he said that the precedent of the
Niirnberg trial was not valid in every respect. It was
valid in moral and political terms and even in terms of
natural law, but not in legal terms. From the point of
view of positive law, there had been no demonstration
of the supremacy of international law over internal law.
At Niirnberg, there had been no conflict between inter-
national law and internal law, but rather a conflict be-
tween civilization and barbarism and between the inter-
nal law of some States, which had followed basic prin-
ciples of humanity and justice, and the internal law of
the Nazi régime and the Fascist régime. In the 1945 Lon-
don Agreement for the prosecution and punishment of
the major war criminals,'' the Allies had established
rules of interriational law which applied inter se and
under which they had been mutually bound to try cer-
tain individuals according to certain civilized principles
of criminal law; but those rules had not bound them
either to the State which they had occupied or to the in-
ternational community as a whole. The problem of the
respective roles of international law and national legal
systems had not been solved at Niirnberg.

17. The concept of the supremacy of international law
could not be relied upon to solve that problem, nor
could the theory of the more or less spontaneous duality
of functions of State bodies. The code therefore had to
make it a requirement that some rules should be incor-
porated in national legal systems. That approach would
offer the advantage of making internal criminal law
perfectly suited not only to the definition and
characterization of the offences, but also to the other
basic principles enunciated in the draft articles under
consideration.

18. The reservation to which he had referred at the
beginning of his statement related to the distinction be-
tween an offence committed by an individual acting as a
State agent and an offence committed by a State. That
distinction was entirely relevant and reference should be
made in the draft code to the responsibility of in-
dividuals, whether State agents or private persons. It
should, however, be borne in mind that that distinction
was sometimes of a very relative nature and that the per-
sonality of the agent and the international personality of
the State were so closely linked in fact and in law that, in
the case of the most serious offences, it was sometimes
the de facto punishment of the State that made it poss-
ible to prosecute the individual. Capital punishment
could, of course, not be imposed on a State; but at
Niirnberg it had been because the State had, so to speak,
been decapitated that it had been possible to prosecute
individuals who had held the highest ranks in the State
apparatus. He was therefore of the opinion that, in the
case of extremely serious offences, the distinction was a
relative one, although he recognized that offences com-
mitted by individuals had to be dealt with in the code,
while the question of offences committed by States
came under article 19 of part 1 and the provisions of
parts 2 and 3 of the draft articles on State responsibility.

% Yearbook . . . 1985, vol. |, pp. 65-67, 1887th meeting, paras. 25

et seq.
" See 1992nd meeting, footnote 6.
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19. Mr. ILLUECA thanked the Special Rapporteur
for submitting a report (A/CN.4/404) that would
enable the Commission to make headway in the for-
mulation of the draft code. For the time being, he would
comment only on some aspects of the draft articles, but
reserved the right to revert to the present topic at a later
stage.

20. If the code was to be an effective instrument of
prevention and deterrence, it had to contain provisions
on the following points: the definition and characteriz-
ation of offences against the peace and security of
mankind; attributability and the resulting responsibility
of individuals, States and organizations; applicable
penalties; and an international criminal jurisdiction.
Noting that, for practical reasons, the Commission had
decided to focus at the current stage on the criminal
responsibility of individuals, without prejudice to the
possibility of considering the question of the criminal
responsibility of States at a later stage, he pointed out
that, under article 19 of part 1 of the draft articles on
State responsibility,'? an international crime attribu-
table to a State could, for example, result from ‘‘a
serious breach on a widespread scale of an international
obligation of essential importance for safeguarding the
human being, such as those prohibiting slavery,
genocide and apartheid’’ (para. 3 (c)).

21. With regard to draft article 3, it must be borne in
mind that there were organized groups of individuals
which had weapons and resources enabling them to
engage in unlawful activities and which were also
capable of violence. At present, there were many
criminal organizations made up of drug traffickers,
mercenaries, racists and other individuals who took
part, as perpetrators, instigators or accomplices, in the
commission of serious offences against national, ethnic,
racial and religious groups which might be characterized
as offences against the peace and security of mankind.
In that connection, he referred to article 6 of the
Charter of the International Military Tribunal,'® which
stated that the Tribunal ‘‘shall have the power to try and
punish persons who, acting in the interests of the Euro-
pean Axis countries, whether as individuals or as
members of organizations’’, committed crimes against
peace, war crimes or crimes against humanity; to article
9, which stated that: ‘“At the trial of any individual
member of any group or organization, the Tribunal may
declare (in connection with any act of which the in-
dividual may be convicted) that the group or organiz-
ation of which the individual was a member was a
criminal organization’’; and to article 10, which pro-
vided that: ‘“In cases where a group or organization is
declared criminal by the Tribunal, the competent
national authority of any Signatory shall have the right
to bring individuals to trial for membership therein
before national, military or occupation courts. . . .”".
He also recalled that, in its judgment, the Tribunal had
referred to Law No. 10 of the Control Council for Ger-
many,'* which provided in article II, paragraph 1 (d),

12 See 1993rd meeting, footnote 7.

2 See 1992nd meeting, footnote 6.

'* Law relating to the punishment of persons guilty of war crimes,
crimes against peace and against humanity, enacted at Berlin on 20
December 1945 (Allied Control Council, Military Government
Legislation (Berlin, 1946)).

that membership in categories of a criminal group or
organization declared criminal by the Tribunal was
recognized as a crime, and that the Tribunal had stated:
“A criminal organization is analogous to a criminal
conspiracy in that the essence of both is co-operation
for criminal purposes.”’'?

22. In the light of those provisions and other more re-
cent developments, the Special Rapporteur might
amend draft article 3 so that the words ‘‘Any individual
who commits an offence’’ would apply to any person
acting either individually or as a member of a criminal
organization. It was, for example, significant that, in
paragraph 5 of resolution 41/103 of 4 December 1986
on the status of the International Convention on the
Suppression and Punishment of the Crime of Apar:-
heid, the General Assembly:

Draws the attention of all States to the opinion expressed by the
Group of Three in its report that transnational corporations operating
in South Africa and Namibia must be considered accomplices in the
crime of apartheid, in accordance with article 111 (b) of the Conven-
tion;

23. In dealing with the punishment of individuals who
committed offences against the peace and security of
mankind, account should also be taken of the victims,
both individual and collective. In that connection, the
Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power'¢ provided, as one type of
penalty, that fair restitution and compensation must be
made to victims and, in paragraph 12, stated: ‘“When
compensation is not fully available from the offender or
other sources, States should endeavour to provide
financial compensation . . .”’ It was a well-known fact
that the Federal Republic of Germany, for example, had
paid more than $10 million in reparations to more than
3 million victims.

24. It should also be noted that there was a relation-
ship between the criminal responsibility referred to in
draft article 3 and the rights and duties of alleged of-
fenders. In that connection, the Niirnberg Tribunal had
stated in its judgment:

. . individuals have international duties which transcend the national
obligations of obedience imposed by the individual State. He who
violates the laws of war cannot obtain immunity while acting in pur-
suance of the authority of the State if the State in authorizing action
moves outside its competence under international law.'’

It therefore had to be asked what duties and obligations
individuals now had as a result of threats of the use of
nuclear weapons, assuming that such use, which would
jeopardize mankind’s very survival, would be regarded
as an offence against the peace and security of mankind.
Persons who were opposed to the manufacture and
stockpiling of nuclear weapons, for example, and who
were being tried in that connection for offences against
national legislation were claiming in their defence that
the judgment of the Niirnberg Tribunal confirmed that
individuals had international obligations which tran-
scended their national duty of obedience to the State.

'$ See United Nations, The Charter and Judgment of the Niirnberg
Tribunal, History and analysis (memorandum by the Secretary-
General) (Sales No. 1949.V.7), pp. 76-77.

's General Assembly resolution 40/34 of 20 November 1985, annex.

" The Charter and Judgment of the Niirnberg Tribunal. . . .,
op. cit. (footnote 15 above), p. 42.
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25, Draft article 5 was in keeping with the Convention
on the Non-Applicability of Statutory Limitations to
War Crimes and Crimes against Humanity, but it
should be noted that such non-applicability was total,
not partial, because in view of the universal nature of
the offences under consideration it related not only to
punishment, but also to the obligation of the offender
to make reparation. The Commission and the Special
Rapporteur should take account of the need to
safeguard the right of victims of offences against the
peace and security of mankind to be properly compen-
sated. That right could not and must not be made sub-
ject to statutory limitations, as had been done in the
United States of America in the case of the claim for
damages which had been brought by the Unified Bud-
dhist Congregation of Viet Nam on behalf of the sur-
vivors of the My Lai massacre and which had been
denied by the Georgia District Court on the grounds, in-
ter alia, that the two-year statutory limitation was ap-
plicable. That aspect of the non-applicability of
statutory limitations should be clearly brought out in
draft article 5 and the commentary thereto.

26. In conclusion, he referred to the concerted and
systematic crime prevention and criminal justice ac-
tivities being carried out by the United Nations. The
Commission had had the benefit of comments on that
question submitted by Governments, specialized agen-
cies and non-governmental organizations, but it did not
seem to have benefited from the assistance of the
Secretariat staff responsible for organizing United
Nations Congresses on the Prevention of Crime and the
Treatment of Offenders. It had also apparently not
established all the necessary contacts with the members
of the United Nations Committee on Crime Prevention
and Control. The Chairman of the Commission should,
through his good offices, ensure that the Commission
benefited from the views that such international
criminal law experts might have on the draft code.

27. Mr. SHI said that the Commission had made con-
siderable progress in its work on the draft code since it
had resumed its discussion of the topic in 1982 after a
lapse of more than 25 years. Much of the credit for that
progress was due to the Special Rapporteur, to whom he
expressed his appreciation.

28. The topic was both very important and very dif-
ficult. The international community of States needed an
international régime for the prevention and punishment
of such monstrous crimes as armed aggression, genocide
and apartheid, and the code would meet that need:
hence its importance. At the same time, the subject was
a complex one because international criminal law was a
relatively new and unexplored field of international law.
In fact, the very existence of international criminal law
as a discipline was not widely accepted in all parts of the
world.

29. The preparation of the draft code, as a serious at-
tempt at the progressive development and codification
of international law, raised three fundamental issues:
the offences to be covered; the nature of criminal
responsibility; and the application of the code in space.
In view of the realities of contemporary international
relations, which were based on the sovereign equality of
independent States, the Commission’s task would not

be an easy one, for a number of doctrinal and practical
problems were involved.

30. Asto those three issues, he was of the opinion that
the code should cover only crimes of a very serious
nature that came within the categories of crimes against
peace, crimes against humanity and war crimes; that
criminal responsibility should be limited to individuals,
with the criminal responsibility of States being dealt
with under the topic of State responsibility; and that,
with regard to the application of the code in space,
universal jurisdiction appeared to offer a well-balanced
solution that would reconcile other systems of jurisdic-
tion. The establishment of an international criminal
court might appear to be an ideal solution, but in prac-
tice it would prove counter-productive.

31. As far as the title of the draft code was concerned,
he agreed with those members who had urged that the
word ‘‘offences’’ should be replaced by ‘‘crimes’’ so
that the title in English would be in line with the other
languages. In Chinese, the only suitable term to use was
the Chinese equivalent of the word ‘‘crimes’’.

32. Withregard to draft article 1, he pointed out that a
definition was supposed to be a specific and exact ex-
planation of the meaning, nature and limits of the thing
defined; but the wording used in article 1 was not
specific and also did not provide any general criterion
for the definition of crimes against the peace and secur-
ity of mankind. He was nevertheless prepared to accept
that provision for the time being, since he was aware of
the great difficulties the Special Rapporteur faced in try-
ing to find general criteria of an objective nature. As to
the list of crimes announced in the text of article 1, its
exhaustive nature would rule out the possibility of any
unwarranted expansion of the scope of the code. If new
crimes were to be added to the list at a later stage, that
could be done by means of a new agreement.

33. Draft article 2 rightly stated the principle that the
characterization of an act as a crime against the peace
and security of mankind was within the realm of inter-
national law and that, as a logical consequence, such
characterization was independent of internal law. That
was tantamount to saying that, in the event of conflict
between the provisions of the code and those of internal
law, the former would prevail. The second sentence
could, however, be deleted, since the first already unam-
biguously affirmed that the characterization was in-
dependent of the internal law of any State.

34. Indraft article 3, the use of the word ‘‘individual’’
improved the text and gave it the desired precision.

35. Since he had said that he was in favour of the con-
cept of universal jurisdiction, he naturally accepted
draft article 4. He noted, however, that there were some
differences of opinion on that point: some members of
the Commission strongly supported the concept of ter-
ritoriality, while others, who considered that crimes
against the peace and security of mankind were always
politically motivated and who were therefore
mistrustful of territorial jurisdiction, advocated the
establishment of an international criminal jurisdiction.
As he saw it, the only solution to that divergence of
views would be the adoption of the principle of univer-
sal jurisdiction, involving the obligation for States
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either to try or to extradite offenders. As already stated,
it was important that the provisions of article 4 should
make it clear that the crimes defined in the code were ex-
traditable. It must, however, be admitted that universal
jurisdiction was no panacea and that there might be
cases in which it would fail to work. For example, in-
dividuals holding power in a State which practised
apartheid as a national policy could not be expected to
be put on trial by their own courts. Nor were they likely
to be extradited. Nevertheless, that might well be the
only solution acceptable to the international community
as a whole.

36. He could accept paragraph 2 of article 4 because
he was neither a defeatist nor an opponent of an inter-
national criminal jurisdiction as such. He would even
welcome the establishment of such a jurisdiction, if that
were ever to happen. He supported the suggestion that
the Latin title of the article should be replaced. Apart
from the reasons already stated, a title in Latin would
create problems in the Chinese text of the code.

37. He accepted draft article 5 without any reser-
vation. Moreover, the non-applicability of statutory
limitations to such heinous crimes as war crimes and
crimes against humanity was specifically recognized in
the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Human-
ity, although few States had as yet ratified or acceded to
that Convention. It was true that there might be dif-
ficulties in gathering documentary evidence, tracing
witnesses and investigating facts in some cases. Never-
theless, article 5 upheld the principle that those guilty of
such crimes should not go unpunished.

38. The principle of jurisdictional guarantees was
common to all legal systems and recognized as an essen-
tial element of the protection of human rights in a
number of international legal instruments. It should
therefore be included in the code. However, he shared
the view expressed by other members that draft article 6
need not contain a long and detailed list of guarantees to
which a person charged with an offence was entitled.
The first sentence of the new text, setting forth the
general principle of jurisdictional guarantees, could,
with some polishing, serve the purposes of the code.

39. He approved in principle of draft article 7, since
the non bis in idem rule was universally recognized.
However, for the reasons he had given in connection
with draft article 4, he would prefer the Latin title of the
article to be changed. Moreover, with regard to the
situation described by the Special Rapporteur in
paragraph (3) of the commentary, it should be noted
that the criminal codes of some countries did not
preclude the possibility of the trial of a criminal who
had already been tried by the courts of another State
and had served a sentence in that other State, provided
that account was taken of the earlier sentence.

40. Paragraph | of draft article 8 stated a universally
recognized principle of criminal law, but he was not sure
about the propriety of referring, in paragraph 2, to
‘“‘general principles of law recognized by the community
of nations’’ as sources of international criminal law.
There might be a danger of broadening the scope of the

draft code, in which case paragraph 2 might not be con-
sistent with article 1.

4]1. Referring to draft article 9, he said that various
legal systems accepted self-defence as an exception, but
he doubted whether that was possible with regard to
self-defence in the case of aggression, in view of the pro-
visions of Article 51 of the Charter of the United
Nations, which referred to ‘‘the inherent right of in-
dividual or collective self-defence’’ of Member States.
There was also some question as to whether self-defence
could be admitted as a defence in respect of crimes
against humanity. For the sake of consistency and ac-
curacy, self-defence should be omitted from the list.

42. The concepts of coercion, state of necessity and
Jorce majeure could be differentiated in a theoretical
sense, but they all contained a common factor, namely
an irresistible force beyond the will of the perpetrator.
In the commentary (para. (9)), the Special Rapporteur
noted that the admissibility of defences based on those
exceptions depended largely on elements such as the ex-
tent to which the perpetrator invoking the exception was
at fault and the proportionality between the interest
sacrificed and the interest safeguarded. He therefore
had no objection to the inclusion of those exceptions in
the draft article.

43. With regard to error, the Special Rapporteur’s
commentary was convincing, and he would have no ob-
jection to the inclusion of that exception in the text,

44, In his report, the Special Rapporteur requested the
Commission to take a decision on the need to retain a
separate provision on superior order, since compliance
with such an order was justified by coercion and error.
For the reasons given by the Special Rapporteur in the
commentary (paras. (20)-(23)), he would suggest that
superior order be deleted from article 9. Should the
Commission decide to retain that exception, at least the
clause on moral choice should be deleted from sub-
paragraph (d).

45. Draft articles 10 and 11 did not give rise to any
problems.

46. Mr. EIRIKSSON said that the Special Rap-
porteur’s fifth report (A/CN.4/404) and the discussion
of it at the current session represented a breakthrough in
the consideration of the topic and brought the Commis-
sion very close to the adoption of a common position on
the issues involved. The Commission might, however,
use novel working methods to achieve that end. Ac-
cordingly, he proposed that three of the meetings
allocated to the consideration of the topic should be set
aside for use later in the session and that the Special
Rapporteur should be asked to submit a revised set of
articles in the mean time, setting out clear choices on
four main issues where difficult, but nonetheless poss-
ible, decisions must be made. He might also indicate the
issues to be addressed in the commentaries to the ar-
ticles. In his own view, those four issues were: (a)
whether there should be a substantive definition of the
crimes covered by the draft code; (b) whether the code
should apply to State responsibility or simply to the
responsibility of individuals; (¢) whether the jurisdic-
tion of an international criminal court should be en-
visaged; (d) whether attempt and complicity should be
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included among the general provisions or dealt with as
specific crimes.

47. Ingeneral, he was of the view that the Commission
should opt for clear wording in draft articles, rather
than couch them in terms which were polemical or more
suitable to a commentary. As far as structure was con-
cerned, he agreed that the code should be divided into
two parts, one containing general provisions and the
second listing specific crimes.

48. With regard to the draft articles themselves, and to
draft article 1 in particular, he would recommend the
listing of specific crimes, taking account of the com-
ments made by various members of the Commission
concerning the exhaustive nature of the list.

49. As to the question of State responsibility versus in-
dividual responsibility, he was of the view that the code
should apply only to individual responsibility. Both of
the above points could be dealt with by deleting draft ar-
ticle 3 and amending draft article 1 to read:

“Article 1.

““The present Code applies to the crimes against the
peace and security of mankind defined in part II com-
mitted by natural persons.”’

Scope

The commentary would then indicate that the reason for
an exhaustive listing was the concern for certainty, that
the Commission envisaged that other crimes could be
added later by means of additional protocols and that
the restriction to individual responsibility was without
prejudice to State responsibility.

50. With regard to draft article 4 and the question of
establishing an international criminal court, he would
propose optional international jurisdiction with residual
national jurisdiction combined with an option of ex-
tradition. That would be dealt with in a comprehensive
article drafted on the basis of the wording proposed
by Mr. Calero Rodrigues (1994th meeting, para. 10)
and the points raised by other members, including
Mr. Barsegov (1993rd meeting), and Mr. Graefrath and
Mr. Yankov (1995th meeting). The article would read:

“Article 4. Enforcement

““l. Every State shall take all the measures
necessary to ensure that persons found in its territory
who are accused of crimes against the peace and
security of mankind are brought before a judicial
authority competent for the trial of those crimes
under the present Code.

2. In the case of States which have accepted the
jurisdiction of the International Tribunal on Crimes
against the Peace and Security of Mankind or an ad
hoc international tribunal established under the pres-
ent Code, such persons shall be surrendered to such
tribunal.

““3. - In the case of any other State, the person
shall, unless he is brought before the judicial
authorities in its own territory, be extradited to one of
the following States, listed in order of priority,
following a request for extradition from such State:

‘(@) the State in the territory of which the crime
was committed;

‘‘(b) the State against the territory or nationals of
which the crime was committed;

‘“(¢) the State of which the person is a national.”’

5I. While he was of the view that attempt and com-
plicity should be included in the general provisions of
the code, he had doubts about the inclusion of con-
spiracy or complot.

52. Draft article 2 should be deleted. He agreed with
other members that the second sentence was un-
necessary in any event, but, if the articles were logically
structured, the first sentence was also unnecessary.
There appeared to be some differences of view as to
whether that sentence was designed to establish the
primacy of international law or to avoid procedural
conflicts. In any case, the term ‘‘characterization’’ was
a less recognized term in English than the equivalent
term in Spanish or French. If necessary, some expla-
nation on the point should be included in a commen-
tary, perhaps to the revised article 4.

53. In draft article 5, the words ‘‘because of their
nature’’ should be deleted. In draft article 6, a general
provision would be preferable to the examples given in
the new text.

54. Draft article 7 should be amended to read:

““No person shall be tried or punished again for a
crime against the peace and security of mankind for
which he has already been finally convicted or ac-
quitted.”’

55. With regard to draft article 8, he endorsed the
wording proposed by Mr. Hayes for paragraph 1 (see
1995th meeting, para. 36). Paragraph 2 should be
deleted.

56. Draft article 9 raised doctrinal difficulties with
regard to the principle of responsibility, on the one
hand, and defences, on the other, questions on which
the civil-law and common-law systems differed. In his
view, the question of intent should be dealt with clearly
in the definitions of specific crimes. References to force
majeure, error of fact and mental incapacity would then
be unnecessary.

57. The concept of self-defence was to be ruled out: in
the case of aggression, it fell outside the scope of the
definition itself and, in other cases, it should not be ad-
mitted as an exception. State of necessity, in so far as it
was distinct from force majeure, was not a valid excep-
tion to responsibility. Nor was error of law. The excep-
tion of superior order should be admitted only if it fell
under coercion, and could thus be deleted. Thus only
coercion would remain. He would, however, be in
favour of the inclusion of a reference to age.

58. Draft articles 10 and 11 were acceptable, provided
that some drafting changes were made to bring them
into line with the wording of earlier articles. Article 10,
for example, should be linked to the question of com-
plicity.

59. Lastly, the members of the Commission should
hold consultations in order to decide whether ‘‘crimes’’
or ‘‘offences” should be the term used in the English
text of the draft code, so as to dispose of that question
once and for all.
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Co-operation with other bodies
[Agenda item 10]

STATEMENT BY THE OBSERVER FOR THE ASIAN-AFRICAN
LeEcaL CoNSULTATIVE COMMITTEE

60. The CHAIRMAN invited Mr. Sen, Secretary-
General of the Asian-African Legal Consultative Com-
mittee, to address the Commission.

61. Mr. SEN (Observer for the Asian-African Legal
Consultative Committee) said that, in the 30 years since
the formation of the Asian-African Legal Consultative
Committee, its activities had expanded to areas such as
economic relations, refugee questions, environmental
issues and even political issues such as peace and secur-
ity. In all those areas, the basic criterion for the Com-
mittee’s deliberations was that they should have a
degree of objectivity and a prodominantly legal orienta-
tion; hence the Committee’s continued close relation-
ship with the Commission. It had worked closely with
the Commission on topics such as the jurisdictional im-
munities of States and the law of international water-
courses. The Committee had also tried to generate wider
interest in the work of the Commission among the
Governments of its region by preparing notes and com-
ments on the Commission’s reports for the use of
delegations to the Sixth Committee of the General
Assembly.

62. At the time of the Committee’s inception, many
independent or nearly independent States in Asia and
Africa had been facing problems in such areas as the
treatment of foreigners, border issues and international
watercourses. Consequently, one of the areas selected
for co-operation within the context of the Committee
had been the codification of law. From 1957 to 1967,
the Committee’s activities had been confined to that
area, to providing advice on problems submitted to it by
member Governments and to the consideration of issues
of common concern. During that period, the Committee
had established very close relations with the Commis-
sion.

63. Since 1968, the Committee’s activities had ex-
panded considerably. One of its major activities had
been the provision of assistance to States participating
in the plenipotentiary conferences of the United
Nations. Later, it had become concerned with economic
questions and finally it had been accorded permanent
observer status in the General Assembly, which had
adopted a resolution'® calling for closer co-operation
between the United Nations and the Committee. As a
result, specific areas of co-operation had been identified
over the past five years, including the rationalization of
procedures and the promotion of the role of the ICJ. He
himself hoped to meet with the United Nations Legal
Counsel in the near future to discuss co-operation be-
tween the two bodies over the next five years.

64. In the specific area of international watercourses,
it had been possible at the Committee’s previous session
to persuade member Governments to suspend con-
sideration of the question until the 1988 session and to

'* General Assembly resolution 36/38 of 18 November 1981.

consider the draft articles being prepared by the Com-
mission.

65. Another area of co-operation was the question of
the jurisdictional immunities of States, for which the
draft articles prepared by the Commission were re-
garded as a good working basis.

66. The Commission’s current session was the last one
he would attend as Secretary-General of the Asian-
African Legal Consultative Committee. He would
nevertheless continue to take a close interest in the Com-
mittee’s activities. He informed the Commission that
the Committee’s next session would be held in
Singapore in February and March 1988, The Chairman
of the Commission would of course be invited to rep-
resent the Commission at that session.

67. The CHAIRMAN thanked Mr. Sen for his invi-
tation to attend the Committee’s next session and
wished him every success in the future.

68. Mr. Sreenivasa RAO expressed his appreciation of
Mr, Sen’s contribution to the work of the Asian-African
Legal Consultative Committee over the past 30 years.
His departure marked the end of an era in the existence
of the Committee. He wished him every future success.

69. Mr. THIAM thanked Mr. Sen and the Asian-
African Legal Consultative Committee for the warm
welcome they had extended to him at the Committee’s
previous session. As Mr. Sen would be stepping down
as Secretary-General of the Committee, he paid tribute
to his competence and human qualities and wished him
every success in his new activities.

70. Mr. YANKOV, speaking also on behalf of Mr,
Barsegov and Mr. Graefrath, expressed appreciation of
Mr. Sen’s contribution to the work of the Asian-African
Legal Consultative Committee and wished him every
success in his future endeavours.

The meeting rose at 1.10 p.m.

1997th MEETING
Thursday, 14 May 1987, at 10 a.m.
Chairman: Mr. Stephen C. MCCAFFREY

Present: Prince Ajibola, Mr. Al-Baharna, Mr. Al-
Khasawneh, Mr. Arangio-Ruiz, Mr. Barsegov,
Mr. Calero Rodrigues, Mr. Diaz Gonzilez, Mr. Eirik-
sson, Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr.
Illueca, Mr. Jacovides, Mr. Mahiou, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Razafindralambo, Mr.
Reuter, Mr. Sepulveda Gutiérrez, Mr. Shi, Mr. Solari
Tudela, Mr. Thiam, Mr. Tomuschat, Mr. Yankov.
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Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,> A/CN.4/
404, A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

{Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
{continued)

ArTICLES 1 TO 11° (continued)

1. Prince AJIBOLA, referring to the English title of
the topic, said that the word ‘‘crimes’’ would be more
appropriate than ‘‘offences’’. The general understand-
ing of the term “‘offence’’ was that it was of lesser grav-
ity than a crime, which was a malum in se or conduct in
herently criminal. Crimes were very serious offences,
heinous in nature, atrocious, cruel and, in the language
of common law, felonies as opposed to misdemeanours.
He therefore proposed that the Commission should con-
sider recommending to the General Assembly that the
title of the topic be changed to ‘‘Draft Code of Crimes
against the Peace and Security of Mankind”’.

2. There was still much to be done to improve the
definition in draft article 1, which could be amplified to
give a clearer idea of the three major categories of
crimes: crimes against humanity, crimes against peace
and war crimes. That should be done before tackling the
list of offences, which, as other members of the Com-
mission had already said, it might well not be possible to
make exhaustive. Article 1 could be made to provide for
that situation by the addition of the words ‘‘as well as
any other such crime as may be adopted by the General
Assembly from time to time as constituting a crime
against the peace and security of mankind’’. That word-
ing would give the draft the necessary flexibility and
open-endedness.

3. Draftarticle 2 could be deleted: the autonomy of in-
ternational law was so patently obvious as to require no
restatement. If the Commission wished to confirm it,
however, the text of article 2 could be amended to
reflect more adequately the idea expressed in paragraph
(4) of the commentary that ‘‘the present draft code
would itself become meaningless if it did not rest on the
assumption of the supremacy of international criminal
law’’,

4, With regard to draft article 3, the question was
whether the use of the word ‘‘individual’’ solved the
problem of the content of the code ratione personae. He
shared the view that, if the word “‘individual’’ was used
in article 3, it should also be used in the rest of the draft.
The fact remained, however, that replacement of the
word “‘person’’ by ‘‘individual’’ did not solve the whole
problem, for there were acts of individuals that were

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . .. 1954, vol. II, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol, 1l (Part Two),
p. 8, para. 18.

* Reproduced in Yearbook . . . 1986, vol. 11 (Part One).
* Reproduced in Yearbook . . . 1987, vol. 11 (Part One).
* Ibid.

* For the texts, see 1992nd meeting, para. 3.

also acts of the State, so that in such cases prosecution
of the individual was inevitably equivalent to pros-
ecution of the State. In other words, it might be difficult
to separate some acts of individuals from acts of the
State. In the 1954 draft code (art. 2, para. (1)), ag-
gression was specifically referred to as an offence
against the peace and security of mankind, while in the
Definition of Agression® (art. 1) it was defined without
reference to individuals. That problem clearly needed to
be considered in connection with draft article 9 (d), in
which superior order was made an exception to criminal
responsibility, provided that no moral choice was poss-
ible for the perpetrator. The Special Rapporteur himself
raised the problem in the commentary to article 9.

5. Draft article 11 also had some bearing on the ques-
tion. Despite article 7 of the Charter of the Niirnberg
Tribunal’ and article 6 of the Charter of the Tokyo
Tribunal,® the question remained whether it was the
State or the individual that was liable to prosecution in
such circumstances. It was also important to relate the
topic of State responsibility to the present topic, other-
wise the General Assembly might defer further work on
the draft code until the last report on State responsi-
bility had been submitted.

6. Another important question was that of jurisdic-
tion, referred to in draft article 4, from which it ap-
peared that national jurisdiction was envisaged. At the
same time, paragraph 2 left the way open for the
establishment of an international criminal court. It
might accordingly be well to redraft paragraph 1 to
read:

““1. Every State has the duty to try or extradite
any alleged or suspected perpetrator of a crime
against the peace and security of mankind found
within its jurisdiction.”

7. The establishment of an international criminal
jurisdiction was not a new idea, As long ago as 1948, the
General Assembly had invited the Commission to study
that question.® After considering the reports of the
special rapporteurs appointed to deal with the question,
the Commission had decided, at its second session in
1950, that the establishment of an international judicial
organ for the trial of persons charged with genocide or
other crimes was both desirable and possible.'® Subse-
quently, a number of special committees had been ap-
pointed to look into the same question, but decisions
had been deferred pending agreement on a definition of
aggression and the completion of work on a draft code
of offences against the peace and security of mankind.
He was confident that an international criminal jurisdic-
tion would eventually be established, although perhaps
not in the near future. In the mean time, he could agree
to an article providing for State jurisdiction, with
suitable machinery for extradition. As States might
sometimes be unwilling to extradite, however, further
consideration of that aspect of international law might

¢ General Assembly resolution 3314 (XXIX) of 14 December 1974,
annex.

= 7 See 1992nd meeting, footnote 6.
* Ibid., footnote 11.
* See General Assembly resolution 260 B (I11) of 9 December 1948.

'* See Yearbook . . . 1950, vol. 11, pp. 378-379, document A/1316,
paras. 128-145.
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be necessary. The only other possible solution was the
setting up of ad hoc international criminal tribunals,
and draft article 4 could be made even more flexible so
as not to exclude that possibility. The 1954 draft code
should be carefully studied, in particular article 2, which
boldly attempted to define offences against the peace
and security of mankind.

8. He could accept the content and purport of draft
article 5 in general, although the words ‘‘because of
their nature’’ seemed unnecessary and could be deleted.

9. With the exception of the words *‘person”” and *‘of-
fence’’ in the introductory clause, draft article 6 was
commendable. But, as other members had suggested,
the idea of the right of appeal in appropriate cases could
be introduced. He used the words ‘‘in appropriate
cases’’ advisedly to allow for the possible establishment
of an ad hoc, or even a permanent, international
criminal tribunal.

10. Draft article 7 should either be amended substan-
tially to reflect the international nature of the draft
code, or be deleted. If draft article 2 was accepted as it
stood, emphasizing the autonomy of international law
vis-d-vis internal law, it was only logical and legally
right for international law not to take cognizance of a
trial under internal law. The non bis in idem rule would
be applicable only if an individual had to be tried under
international law.

11. Since, in criminal law, all retroactive laws,
whether internal or international, were unjust, the aim
of draft article 8 was welcome. The provisions of
paragraph 1 might, however, be regarded as being
negated by the provisions of paragraph 2, for reference
to the general principles of international law might
cause serious difficulties. Paragraph 1 could be am-
ended to read:

““No individual shall be prosecuted for any alleged
crime which, at the time of the commission of such
alleged crime, did not constitute a crime against the
peace and security of mankind.”’

Paragraph 2 could then be deleted.

12. With regard to draft article 9, whether the crimes
in question were triable by a national or an international
court, some of the defences provided for might be
viewed by lawyers of the common-law countries as in-
volving issues of mens rea and actus reus. Self-defence
was already recognized by international law and by the
Charter of the United Nations (Art. 51), While error of
fact might, in appropriate circumstances, be a defence,
error of law should not be accepted, because the
perpetrator, by the very nature of the crime, must ap-
preciate its gravity.

13. As to draft article 10, he thought that complicity
and intent should be dealt with in separate articles.
Draft article 11 was quite acceptable.

14. Mr. SEPULVEDA GUTIERREZ said that he was
impressed by the erudition and zeal of the Special Rap-
porteur and hoped that the Commission would be able
to complete its task as soon as possible,

15. In connection with draft article 1, he thought that
examination of the whole code would be facilitated if

the Commission had even a provisional list of the crimes
to be covered, since the enumeration of the different
categories of crimes would affect various provisions of
the code. However difficult it might be to draw up that
list, a start should be made as soon as possible. As to the
wording of article 1, the expression ‘‘under inter-
national law’’ seemed to be unnecessary and to weaken
the provision to some extent, by unnecessarily opening
the way for controversies.

16. Draft article 2 seemed vague, at least in the
Spanish version, which did not correspond exactly to
the original text. First, the word calificacidn, in the title,
should be replaced by tipificacion, and in the first
sentence the word hecho should be replaced by accion u
omision. The second sentence seemed unnecessary.
Lastly, the article seemed incomplete: it did not say who
was to characterize an act as an offence against the
peace and security of mankind. True, it hinted at the
establishment of an international criminal court, but
was that really the object in view? As other members of
the Commission had already observed, States would still
play the principal part in applying the future instru-
ment; for some time yet, it would be States that were
responsible for prosecution and punishment under their
national laws. Hence it was important to avoid all am-
biguity until an international court was set up. There
had been some talk of a transitional régime, but he
would need further particulars before forming an opin-
ion. His own view was that it should be provided that
the crimes covered by the code were punishable, or
should be punished, in accordance with its provisions.

17. Draft article 3, with its reference to the ‘‘in-
dividual”’, lacked clarity, and it would be desirable to
specify that the author of an offence against the peace
and security of mankind could only be a person having
official functions, that was to say an agent of the State,
since a private person acting on his own account would
not possess the means to commit such a crime. On the
other hand, the text should also mention organizations,
associations and other legal persons that might be
responsible for crimes against humanity. That question
deserved consideration.

18. Draft article 4 should be given a title that could be
used in all the official languages of the United Nations,
especially as the Latin expression proposed appeared to
admit of several variants. Since the rule stated in the ar-
ticle had already been examined at length, he would
confine himself to emphasizing that extradition raised
innumerable problems.

19. Draft article 5 would be improved by the deletion
of the words ‘‘because of their nature’’.

20. The Spanish title of draft article 6, which was am-
biguous, should be replaced by Garantias procesales.
Moreover, a detailed recital of the jurisdictional
guarantees accorded to the accused might offer means
of evasion that would make it possible either to delay
the trial sine die or to prevent the punishment of some
criminals. There was no reason why the article should
not be simplified. It would be sufficient to say that the
accused was entitled to the guarantees generally pro-
vided in legal systems and that the court trying him must
ensure that those guarantees were applied.
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21. In draft article 8, he had reservations about
paragraph 2, which was too vague and might lead to in-
justice. Indeed, he doubted whether there was any
general principle of international law which determined,
or could in future determine, the criminal character of
an act or omission. The last part of the paragraph re-
quired amendment.

22. He found draft article 9 difficult to accept in its
present form. The title ‘‘Exceptions to the principle of
responsibility’’ did not correspond to the content, which
listed extenuating circumstances rather than exceptions.
Furthermore, some of those circumstances might prove
decisive, so that crimes would remain unpunished. He
therefore endorsed the criticisms made of that provision
and thought it would be preferable to leave it to courts
to evaluate the circumstances which extenuated or
nullified responsibility. Perhaps it would suffice to in-
dicate, if that seemed necessary, that the competent
court was to examine the extenuating or absolving cir-
cumstances.

23. Draft article 10 did not raise any problems; nor did
draft article 11, except that it should perhaps be placed
among the initial articles, since it stated a general prin-
ciple.

24. Mr. OGISO, referring to draft article 1, said he
agreed with a number of previous speakers that the
word ‘‘offences’’ should be replaced by ‘“‘crimes’’.

25. Draft article 2 should be placed in part I1, contain-
ing general principles, since it dealt with the autonomy
of international law and its primacy over municipal law.
With regard to the drafting of the article, the first
sentence should be replaced by wording such as that of
Principle 1I of the Niirnberg Principles.'' He noted that,
in paragraph (1) of the commentary to article 2, the
Special Rapporteur referred to that principle as con-
firming the principle of the autonomy of international
criminal law.

26. As indicated in paragraph (7) of the commentary
to article 2, the question of dual prosecution could arise
when a national court characterized an act as a
punishable crime under its municipal law and the same
act was so characterized under the code. In such cases,
he would support the view of the Special Rapporteur
that the judgment of the national court did not preclude
international criminal proceedings from being in-
stituted. Because of the autonomy of international
criminal law, the non bis in idem rule could not be in-
voked against an international criminal court. As the
Special Rapporteur himself indicated in paragraph (9)
of the commentary, however, it was only before an in-
ternational criminal court that the rule could not be in-
voked.

27. He approved of the Special Rapporteur’s decision
to replace the word *‘person’’, in draft article 3, by “‘in-
dividual’’, which removed all ambiguity concerning the
content of the draft code ratione personae. The question
of the responsibility of States should not be taken up in
the code, but should be thoroughly examined during the
discussions on the topic of State responsibility itself.

' See 1992nd meeting, footnote 12.

28. The first principle to be clarified with regard to
draft article 4 was that the offences against the peace
and security of mankind defined in the code should be
tried and punished by an international criminal court.
Logically, therefore, it was only pending the establish-
ment of such an institution that the internal jurisdiction
of States could be exercised: the Special Rapporteur
confirmed that in paragaph (6) of the commentary,
where he stated: ‘‘The option envisaged in paragraph 2
would obviously be more consistent with the overall
philosophy of the draft.”” Would it therefore not be
preferable to deal with international jurisdiction in
paragraph 1 and national jurisdiction in paragraph 2?
Moreover, as it stood, paragraph 1 appeared to suggest
that arrest was a pre-condition for the State’s duty to try
or extradite. It might be preferable to replace the word
“arrested’’ by ‘“found’’ or ‘‘present’’, which were used
in a number of international conventions, such as the
1970 Convention for the Suppression of Unlawful
Seizure of Aircraft.'> However, if the Special Rap-
porteur had used the word ‘‘arrested’’ deliberately,
because of the seriousness of the offences, he would not
oppose its retention.

29. As to the duty to extradite, he shared the view ex-
pressed by other members that the offences covered by
the code must not be treated as non-extraditable
political offences, and suggested that that rule should be
expressly stated. He accordingly proposed that the title
of draft article 4 be changed to ‘‘Universal offence’’ and
that the text be redrafted to read:

““l1. An offence against the peace and security of
mankind is a universal offence. Any perpetrator of
such an offence found in the territory of any State
shall be extradited to an international criminal court
for punishment.

““2. Pending the establishment of an international
criminal court, every State had the duty to try or to
extradite such a perpetrator found in its territory.

‘3. None of the offences contemplated in the
present Code shall be regarded as being a political of-
fence.”

30. With regard to draft article 5, he shared the view
that statutory limitations should not apply to offences
against the peace and security of mankind, in view of
their seriousness. Besides, the international community
had already embodied that idea in the Convention on
the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity, which had
entered into force in 1970. It should be remembered,
however, that, during the deliberations in the General
Assembly on that Convention, a number of States had
stressed that the essential prerequisite for the abolition
of statutory limitations was a clear definition of the
crimes to which that abolition would apply, and that un-
fortunately the Convention did not contain such a
definition. It should also be remembered that statutory
limitations had existed for a very long time in most legal
systems, because of the need to protect human rights
and the difficulty of obtaining evidence and calling
witnesses so long after an act had been committed. For
those reasons, he maintained that non-applicability of

2 United Nations, Treaty Series, vol. 860, p. 105.
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statutory limitations should be authorized only after the
nature and scope of the crimes concerned had been
precisely defined. Provisions such as draft article 8,
paragraph 2, which referred to the ‘‘general principles
of law recognized by the community of nations’’, did
not satisfy that condition.

31. The text of draft article 6 could be improved.
First, if the Special Rapporteur’s intention in using the
words ‘‘In particular’’ in the introductory clause was to
show that the safeguards set out were ‘‘minimum
guarantees’’, as understood in article 14, paragraph 3,
of the International Covenant on Civil and Political
Rights, he would suggest that the introductory clause be
amended to read:

“‘Any individual charged with an offence against
the peace and security of mankind shall be entitled to
the following minimum guarantees extended to all
human beings:”’

Those mimimum guarantees should then be enumerated
as precisely and completely as possible, and to that end
he suggested adding two further guarantees in
paragraph 3 (g) of draft article 6, which provided for the
right to avoid self-incrimination. The first would be that
a confession made under compulsion, torture or threats,
or after prolonged arrest or detention, should not be ad-
mitted in evidence; the second would be that no one
should be convicted or punished if the only evidence
produced against him was his own confession. Those
two guarantees were recognized, for instance, in the
Japanese Code of Criminal Procedure, and he believed
that similar provisions were in force in many other
States. As to the question of jus cogens, he stressed that,
in view of its importance and its place in international
law, that question must not be dealt with casually; for
his part, he would prefer it to be left aside at the present
stage.

32. In draft article 7, he proposed the addition of a
second sentence reflecting the content of paragraph (9)
of the commentary to draft article 2, in order to em-
phasize that, because of the autonomy of international
criminal law, the non bis in idem rule could not be in-
voked against an international criminal court. In view
of its importance, that idea should be expressed in the
text of the code and not in the commentary. He ac-
cordingly suggested the addition of the following
sentence to article 7:

*“This non bis in idem rule shall apply only as between

States pending the establishment of an international

criminal jurisdiction.”’

33. In draft article 8, paragraph 2, following the
criticisms made, the earlier formula “‘the general prin-
ciples of international law’’ had been replaced by ‘‘the
general principles of law recognized by the community
of nations’’. The new wording remained ambiguous,
however, since it was not clear what those principles
were. The Special Rapporteur had explained that those
general principles should be construed in the common-
law sense. The intention would thus appear to be to
include judicial precedents. He was not necessarily op-
posed to that, in so far as judicial precedents were
evidence of the state of positive law. It remained to be
decided, however, whether international criminal
responsibility should be laid on an individual by virtue

of anything other than written positive law. If the
Special Rapporteur’s intention in using the words
‘‘general principles of law recognized by the community
of nations’’ was to introduce a concept of justice going
beyond written positive law, which would necessarily be
vague and ambiguous, he would have to reconsider his
position; for that would introduce concepts that were
not precisely legal into such a fundamental rule of
criminal law as nullum crimen sine lege. It would be bet-
ter to delete paragraph 2.

34, With regard to the separate rule nulla poena sine
lege, which was not included in draft article 8, the
Special Rapporteur had recognized in his fourth report
that ‘‘the Commission has not yet decided clearly
whether the draft under consideration should also deal
with the penal consequences of an offence”’
(A/CN.4/398, para. 181). For his part, while recogniz-
ing the difficulties involved in laying down specific rules
on the subject, he believed that the draft code should at
least provide some guidelines on the rules of punish-
ment. Alternatively, as he had mentioned at the
previous session,'? such guidelines could be written into
the statute of the international criminal court, if it was
set up.

35. The new text of draft article 9 was clearer than the
former text. But it was precisely because of its succinct
character that the new text required as detailed and
precise a commentary as possible, which in the fifth
report (A/CN.4/404) was not always the case. For ex-
ample, paragraph (2) of the commentary stated that
“‘self-defence precludes both international responsi-
bility on the part of the State invoking self-defence and
individual criminal responsibility on the part of the
leaders of that State’’. But nothing was said about the
case in which an individual other than a leader invoked
self-defence. In his fourth report, the Special Rap-
porteur had said: ‘“When hostilities have broken out
. . . one cannot speak of self-defence between the com-
batants, because the attack unfortunately becomes as
legitimate as the defence ...”” (A/CN.4/398, para.
252.) That was true enough, but was it certain that non-
leaders could not invoke self-defence with regard to war
crimes? One example might be soldiers of an occupation
force who killed innocent civilians in the face of an im-
minent peril to their lives. The commentary to draft ar-
ticle 9 did not provide an answer to that question.

36. The question of extenuating circumstances, re-
ferred to by the Special Rapporteur in paragraphs (2)
and (6) of the commentary to draft article 11, related to
the application of penalties, a matter which would be
examined at a later stage.

37. Lastly, on the question of criminal intent, there
were, as he had said at the previous session,!* two essen-
tial elements of crimes against humanity: one was the
mass element and the other the element of intent. The
first element meant that the offence must have been
committed against a group or a number of people within
a group, and that it must have been organized and ex-
ecuted systematically. The second element, which was

'* Yearbook . ..
para. 23.
" Ibid., p. 113, para. 24.

1986, vol. I, pp. 112-113, 196lst meeting,
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even more important, meant that the offence, even if
characterized by massiveness, could not be regarded as a
crime against humanity unless it had been committed
with intent to destroy a national, ethnic, racial or
religious group. But, although the expression ‘‘with in-
tent’’ had been used in paragraph 1 of draft article 12 as
submitted by the Special Rapporteur in his fourth report
(ibid., part V), it was only in regard to genocide. He
therefore suggested that the draft code should include a
general provision specifying the requirement of intent
for all crimes against humanity.

38. Similarly, it had been proposed at the previous ses-
sion that serious damage to the environment should be
included in the draft code. There again, the decisive
consideration was whether there had been criminal in-
tent to destroy the environment. Without criminal in-
tent there was no criminal responsibility. For example,
there might be an accident in a nuclear power plant
which caused widespread and serious damage to the en-
vironment in neighbouring States. The question of the
liability of the author State towards the injured States
would certainly arise under international law, but not
that of individual criminal responsibility, unless there
had been criminal intent on the part of those concerned.

39. Personally, he would prefer the two elements of
massiveness and intent to be mentioned under the
heading ‘‘General principles’’, since they were essential
elements of crimes against humanity. But if the Special
Rapporteur would prefer to take up that question later,
in connection with the definition of a crime against
humanity, he could agree to that course.

40. As to methods of work, he agreed with
Mr. Eiriksson (1996th meeting) that the best way to
make progress would be to ask the Special Rapporteur
to redraft the articles, taking into account the views ex-
pressed by members and, in particular, to submit new
texts fot the controversial articles as soon as possible, so
that the Commission could examine them carefully and
refer them to the Drafting Committee.

41. Mr. REUTER said that, having listened with at-
tention and interest to the statements made by other
members of the Commission, he wished to explain his
views on two points, although he must do so with cer-
tain reservations, since at the present stage in the discus-
sion he did not know the feeling of the Special Rap-
porteur.

42. Referring first to the question of the balance of the
future code, he observed that the present draft con-
tained, on the one hand, provisions defining a certain
number of crimes, and on the other hand, provisions
concerning criminal procedure: he wondered what im-
portance the Commission attached to those two aspects
of the draft. As to procedure—which was of con-
siderable importance since it concerned nothing less
than the legal consequences of the crimes in prac-
tice—the ideal solution would certainly be to set up an
international criminal court. In view of the need to
prepare a draft that would be acceptable to the greatest
possible number of States, however, many members of
the Commission, including himself, were prepared to
abandon that option in favour of universal jurisdiction.
But to establish universal jurisdiction might not be as

easy as it appeared; the Commission should study the
question thoroughly and be as precise as possible, in-
jecting international law into the internal legal systems
called upon to apply the code. On the other hand, the
Commission might be in danger of overloading the draft
and causing opposition to it, although it had always
tried to find compromise solutions.

43. For example, it might be asked who was under an
obligation, in what respect, and towards whom. Was
the duty of States to deliver persons accused of offences
against the peace and security of mankind to be
understood as a duty to extradite? As had been shown
by the expulsion of Klaus Barbie from Bolivia, States
sometimes resorted to means other than extradition to
deliver an accused to the judicial authorities of another
State. Hence, if the Commission preferred to leave the
matter indefinite, it would no doubt use a term such as
““deliver’’, or an even more neutral word. But it might
wish to be more precise, in which case two comments
were called for. First, the reason why States had so far
hesitated to accept such heavy obligations as the duty to
try or to deliver an alleged offender was that the choice
given them was often merely theoretical, since they must
have sufficient information to be able to institute legal
proceedings. Furthermore, did the Commission wish to
impose obligations on States that would bind them to
one another, or was it prepared to take the step that
separated it from the sphere of human rights?

44. On another question of procedure, article 7 was
drafted in such a way that it could be applied even in the
absence of relations between two States. If a criminal
sentenced to imprisonment escaped to another country,
where he was again brought to trial, convicted of a
capital offence and executed, that would be a violation
of the code if article 7 created rights in favour of in-
dividuals; but if it did not, there would be no violation
of the code, since there would be no injury to another
State, the two States having simply exercised their com-
petence in turn. Draft article 6 raised the same problem:
did it create rights for the individual to be tried or rights
for States? Could a State refrain from trying a person
on the pretext that it had insufficient evidence, but
refuse to deliver him to another State? An example
would be the situation of a State party to the European
Convention on Human Rights'* which expelled ter-
rorists in order to deliver them to the courts of another
country, without observing the normal jurisdictional
procedures: the persons concerned would have suffered
a wrong and, after exhausting local remedies, would ap-
ply to the European Court of Human Rights, which
might then condemn the State in question. Conse-
quently, the clearer or the less clear the draft code, the
more or the less acceptable it would be to States. For in-
stance, one member of the Commission had observed
that the draft should contain a provision making it an
obligation for States to co-operate with one another:
such a clause was indeed necessary, but how far could
the Commission go without being imprudent? Again, it
had been suggested that priority should be given to the
principle ratione loci; but did the Commission wish to
say so clearly? Was the object to draft an international

* See 1992nd meeting, footnote 9.
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code of procedure to regulate problems arising from the
obligation to try or to deliver?

45. Secondly, he feared that the question whether or
not the application of the code should be limited to the
responsibility of individuals might give rise to
misunderstanding. While he shared the view of those
members of the Commission who believed that State
crimes should not be left out of account, he would re-
mind them that article 19 of part 1 of the draft articles
on State responsibility'® was in the nature of a blank
cheque, in that it established the concept of a State
crime without stating the general rules by which that
type of crime would be governed. He recognized that
the Commission could not do otherwise, and even ac-
cepted the idea of having no statutory limitations for
crimes of that type or of providing for different periods
of limitation applicable to less serious breaches of inter-
national law. He also recognized that a crime was of
concern to a wider circle of States than an ordinary
delict; but the idea of inflicting a penalty on a legal per-
son—in the present case, a State—was very serious and
caused him some difficulties. He therefore reserved his
position on that point.

46. The position taken by the Special Rapporteur on
self-defence seemed to him to be perfectly normal. If a
head of State was tried for aggression and if the State of
which he was head could invoke self-defence—which
was more than a justifying circumstance, since it
nullified the crime—it was obvious that he could not be
punished for the crime of aggression. For instance, sup-
posing that two States, after having fought a war and
suffered heavy losses, ended by making peace; that the
individuals who had been the leaders of those States
during hostilities took refuge abroad; that neither the
Security Council nor the General Assembly, nor even
another State, had spoken of aggression; and that each
of the former belligerent States nevertheless claimed to
have been the victim of aggression and asked that the
former commander-in-chief of the other State be
delivered to it to be tried for aggression: was it con-
ceivable that an individual could have committed the
crime of aggression if it was not established that the
State to which he belonged had in fact committed the
same crime? In such a case what authority would attach
to a decision of the Security Council, a resolution of the
General Assembly or a judgment of the ICJ establishing
aggression? Would national courts be automatically
bound by such a decision?

47. From those considerations he concluded that, if
the Commission were to deal only with the crimes of in-
dividuals in the draft code, it must still not overlook the
fact that most, if not all, of the crimes covered were
State crimes in the first place. Those comments might
make it easier to understand the question of self-
defence, but he recognized that they, in turn, raised new
problems. Thus he was not sure that the suggestion he
had made at the 1993rd meeting, to the effect that it
should be stated that draft article 3 was without preju-
dice to any decisions the Commission might take on the
question of the criminal responsibility of the State,
would meet all the concerns he had mentioned.

'¢ See 1993rd meeting, footnote 7.

48. Mr. FRANCIS supported Mr. Ogiso’s proposal
(para. 29 above) to add a new paragraph to draft article
4, specifying that the concept of a political offence
could not be invoked as a defence for the crimes in-
cluded in the draft code. That was a point which he
himself had stressed at the previous session,'’ but had
omitted to mention in his statement at the present ses-
sion.

The meeting rose at 1 p.m.

!* Yearbook . . . 1986, vol. 1, p. 148, 1965th meeting, para. 44.

1998th MEETING
Friday, 15 May 1987, at 10 a.m.
Chairman: Mr. Stephen C. McCAFFREY

Present: Prince Ajibola, Mr. Al-Baharna,
Mr. Arangio-Ruiz, Mr. Barsegov, Mr. Beesley,
Mr. Boutros-Ghali, Mr. Calero Rodrigues, Mr. Diaz
Gonzdlez, Mr. Eiriksson, Mr. Francis, Mr. Graefrath,
Mr. Hayes, Mr. Illueca, Mr. Jacovides, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Razafindralambo,
Mr. Reuter, Mr. Roucounas, Mr. Sepulveda Gutiérrez,
Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr.
Tomuschat, Mr. Yankov.

Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,> A/CN.4/
404, A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ArTicLES 1 TO 11° (continued)

1. Mr. BOUTROS-GHALI said that, instead of
reviewing the draft articles submitted by the Special
Rapporteur in his fifth report (A/CN.4/404) and the
comments made by members of the Commission, he
would simply make a few general remarks.

2. In the conclusion to his fourth report (A/
CN.4/398, para. 259), the Special Rapporteur had
stated: ‘“It will undoubtedly be noted that the texts and
judicial decisions analysed are . . . too closely linked to

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. II, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . .. 1985, vol. II (Part Two),
p- 8, para. 18,

2 Reproduced in Yearbook . . . 1986, vol, 11 (Part One).
* Reproduced in Yearbook . . . 1987, vol. 11 (Part One).
* Ibid.

* For the texts, see 1992nd meeting, para. 3.
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the circumstances of the Second World War.”’ Since
1945, however, there had been dozens of conflicts, such
as wars of decolonization, localized wars and civil wars,
which had broken out in various parts of the world and
in which offences against the peace and security of
mankind had been committed. Although it might be
said that such armed conflicts had not contributed
anything new as far as judicial practice was concerned
and that the decisions adopted by certain people’s
courts were based more on politics or morality than on
the law of nations, such conflicts did give rise to a new
kind of problem that required the adoption of new
rules. Offences against the peace and security of
mankind were changing not only as a result of
technological advances, but also—and more serious
still—as a result of the emergence of new ideologies or
ideologies that were being revived. The use of defoliants
during the Viet Nam war and the mobilization of
children in one of the countries at war in the Middle
East were only two examples of such changes. Such
developments put the offences under consideration in a
new light and the Commission should carefully examine
the resulting legal consequences.

3. He also noted that, although the draft code in-
volved only two actors, namely the State and the in-
dividual, it focused primarily on the individual: the
question of State crimes would be dealt with in another
convention. There were, however, movements and
groups separate from States which represented new
forces that were sometimes more powerful than States.
While he was aware that that question could be dealt
with in draft article 14 as submitted in the fourth report
(ibid., part V), which covered ‘‘conspiracy’’, he was of
the opinion that a specific provision should be devoted
to such new entities.

4. The Commission had not paid sufficient attention
to developments which were outside the inter-State
system, but influenced it, and vice versa. It seemed to be
looking at the present through the eyes of the past
without considering new modern-day developments for
which legal solutions had to be found. The establish-
ment of a permanent or ad hoc international criminal
jurisdiction had to be envisaged if the code was to have
an infrastructure and be an instrument capable of tak-
ing such developments into account.

5. With regard to the various categories of offences
dealt with in the articles of chapter Il of the draft
(ibid.), the Commission should refer to certain scientific
studies of war and try to be more imaginative and even
more daring—although that might not be in keeping
with the legal tradition—in order better to understand
those new developments. In that connection, he was of
the opinion that, just as the economic system had
largely become independent of the inter-State system, so
some offences against the peace and security of
mankind would also increasingly be beyond the reach of
State authorities. Transnational realities would prevail
in the field of crime as they had done not only in the
case of the economy, but also in many other areas at the
international level. That was a dimension of the prob-
lem on which the Commission should focus its atten-
tion.

6. Mr. THIAM (Special Rapporteur) said that he
wished to reply, at least in part, to some of the com-
ments made by Mr. Boutros-Ghali, who might already
have been called away from the Commission to assume
other obligations by the time the discussion was
summed up.

7. The question of criminal organizations had been
considered at the Niirnberg trial and had been resolved
on that occasion. The case of each criminal organization
had thus been dealt with separately and, once their
criminal nature had been established, it had been their
members, not the organizations themselves, who had
been prosecuted. He did not think that such organiz-
ations could be regarded as subjects of law in the same
way as individuals and States, particularly since they
differed greatly from one another: a national liberation
movement had nothing in common with a group such as
the Mafia. The criminal responsibility of legal persons
was, moreover, open to question, but the responsibility
of .each member of an organization could be estab-
lished.

8. Prince AJIBOLA said the discussion clearly showed
that there were certain lacunae in the draft code which
would require the Special Rapporteur’s close attention.
In the first place, there was the question of classifi-
cation. It had been recognized that certain offences
against the peace and security of mankind could be
committed by an individual or a group of individuals.
There was, however, another category of offences
which in effect involved acts by States. That element
could no longer be ignored and the Commission should
give the matter further thought.

9. Another issue to be resolved was that of jurisdic-
tion. The Special Rapporteur had been at pains to pro-
vide a sufficiently flexible mechanism embodying both
international criminal jurisdiction and internal criminal
jurisdiction; but there was also the possibility of an ad
hoc international criminal jurisdiction, as illustrated by
the Niirnberg Tribunal. That point therefore required
clarification. The Commission would also have to con-
sider the admittedly complex issue of extradition if the
code was to have teeth.

10. Yet another point which the Special Rapporteur
should consider and one to which many members of the
Commission had already referred was whether the word
“offences’’ in the English title of the topic should be
replaced by “‘crimes”’.

11. All those areas had political connotations and
were of major importance. Issues such as non-
retroactivity, jurisdictional guarantees, complicity, in-
tent, fair trial and double jeopardy were, however, sup-
plementary to the main theme of the draft code. Ac-
cordingly, it was necessary first to erect the structure,
after which the elements could be defined.

12. He noted from the records of previous sessions of
the Commission that, once the Commission had com-
pleted its work on a topic, there had been a tendency, if
some problem which had a political connotation was in-
volved, to defer a decision on the matter until it even-
tually died a natural death. History, however, was being
made now and it behoved the Commission to produce
something that could be successfully implemented. The
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informal written proposal submitted by Mr. Eiriksson
regarding draft articles 1 to 8 was relevant in that con-
nection and should also be examined.

13. The CHAIRMAN, speaking as a member of the
Commission, said that he particularly appreciated the
efforts made by the Special Rapporteur to respond to
the wishes of members, especially regarding the need for
a set of general principles. Many of his comments on the
draft code had been covered by other members or raised
by himself at previous sessions, and he would therefore
not repeat them.

14. He agreed that the English title of the topic should
be amended to refer to ‘‘crimes’’ against the peace and
security of mankind and considered that the General
Assembly could be requested to endorse that change for
the reasons already stated, mainly by Prince Ajibola
(1997th meeting).

15. The present topic was particularly sensitive and re-
quired great care. It had been suggested during the
discussion that States should not be allowed to derogate
from the provisions of the code. Even if States did not
ultimately adhere to the code, however, the unique
nature of the Commission’s mandate meant that the
product of its work—to which courts and foreign
ministries often looked for guidance—would, to some
extent at least, be viewed as a codification of the law in
the area in question, particularly in the light of the
precedent set by the Niirnberg Principles.*

16. An allied and extremely important question con-
cerned the inseparability of the code, on the one hand,
and the means of enforcing it, on the other. In his view,
the Commission should make it clear that the provisions
governing the implementation of the code were part and
parcel of the code itself, for, if the adoption of any in-
strument resulting from the Commission’s work was not
universal, there was a danger that States might try to
pick and choose, deciding what constituted a crime and
how to enforce any penalties as and when they saw
fit. That point also underlined the desirability of
establishing an international criminal jurisdiction.
Although the idea might not be very attractive to all
States, it was, as the Special Rapporteur had rightly
pointed out, a test of the seriousness of the intentions of
States with regard to the code. The Commission should
see whether States were willing to meet that test and to
agree to the establishment of such a jurisdiction. It
should therefore try to obtain a decision from the
General Assembly on the point. If it did not obtain such
a decision, as was probable, it should not exclude the
possibility of attempting to elaborate the statute of an
international criminal jurisdiction at an appropriate
stage in its work on the topic. In that connection, the
proposals by Mr. Beesley (1994th meeting), which pro-
vided a possible middle way between an international
criminal jurisdiction and the jurisdiction of national
courts, deserved serious consideration.

17. He had grave doubts about exclusive reliance on
the doctrine of universal jurisdiction, which would, in
his view, create more chaos than order and had not
proved very successful in the past. Moreover, the extent

¢ See 1992nd meeting, footnote 12.

of universal jurisdiction in the modern world was not at
all clear. He was also not sure that the territoriality doc-
trine, to which one member of the Commission had
referred, provided an answer, It was, of course, possible
to envisage a reference to courts in the territory in which
the act had been committed or in the State of the defen-
dant’s nationality; but in the case of apartheid, for ex-
ample, there would be no sense in trying an individual in
the territory in which the act had been committed. That
again underlined the need to place emphasis on the
establishment of an international criminal jurisdiction.

18. He did not in general favour a non-exhaustive list
of offences, since different national jurisdictions might
then interpret and apply the code in different ways.
However, if a tribunal were set up and if it provided the
sole means whereby the code would be implemented, a
non-exhaustive list might be feasible, for such a list
would not be open to varying interpretations and addi-
tions. In view of the extreme gravity of the offences to
be covered by the code, however, he would prefer it if
every effort were made to draw up an exhaustive list.
There was nothing to prevent States which adhered to
the code from adding a protocol to cater for any of-
fences that might emerge after the code had been
adopted. He therefore agreed that paragraph 2 of draft
article 8 should be re-examined, since it could have the
effect of reopening an otherwise closed list of offences.

19. Draft article 2 made him think of the perennial
debate between the monists and the dualists. Was there
one system of law which encompassed both inter-
national and national law or were there two independent
systems? Not all States or scholars agreed with the
monists that, in cases of inconsistency, international law
prevailed over internal law. That point related to his
earlier remark regarding the authoritative nature of the
Commission’s work on the code, even if the code were
not adopted. In that connection, he also agreed with
Mr. Graefrath (1995th meeting) and Mr. Arangio-Ruiz
(1996th meeting) on the desirability of including a pro-
vision in the code requiring States to enact national
legislation to implement the code. That would remove
any doubts regarding the direct enforceability of the
code in national courts.

20. He welcomed the fact that, in draft article 3, the
Special Rapporteur had replaced the word ‘‘person’’ by
“individual’’ and also thought that a similar change
should be made in other articles, such as article 6. He
was inclined to agree with the Special Rapporteur’s
response concerning the new situations to which
Mr. Boutros-Ghali had referred. While he also thought
that it would be regrettable if the code was not a
forward-looking instrument, he saw no apparent reason
why offenders could not be handled as individuals, or
possibly under doctrines such as that of complicity.

21. With regard to the exceptions to the principle of
responsibility set out in draft article 9, it had rightly
been noted that what were really involved were ex-
tenuating circumstances. He also agreed that some of
the exceptions could more appropriately be taken into
account at the penalty stage.

22.. Intent, in his view, should be a requirement for a
crime under the code, given that the code’s main pur-
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pose was to serve as a deterrent. There would thus be
little point in making unintentional conduct criminal.
The requirement of intent could perhaps be embodied in
draft article 3.

23. He agreed that there was a place in the code for the
exception of self-defence, but only in very limited cir-
cumstances. As had already been noted, if, for example,
a leader of State A ordered an armed attack on State B
in the exercise of the right of self-defence under Article
51 of the Charter of the United Nations and in response
to an earlier act of aggression by State B against State
A, then State A would not be regarded as an aggressor
and the leader who had ordered the action carried out in
the exercise of the right of self-defence could not be
tried under the code on the ground that he had ordered
or committed an act of aggression. The question,
therefore, was how properly to circumscribe the excep-
tion of self-defence. On the other hand, if it were de-
cided to implement the code by means of an inter-
national criminal jurisdiction, he would be far readier to
leave the question of the application of such defences to
that jurisdiction.

24. Speaking as Chairman and referring to the
timetable for the consideration of the present item of
the agenda, he said that the Special Rapporteur might
wish to sum up the discussion on the topic in the course
of the following week.

Following a brief procedural discussion, it was so
agreed.

The meeting rose at 12.45 p.m.
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Tuesday, 19 May 1987, at 10 a.m.
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Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Illueca,
Mr. Koroma, Mr. Njenga, Mr. Ogiso, Mr. Pawlak,
Mr. Razafindralambo, Mr. Roucounas, Mr. Sepilveda
Gutiérrez, Mr. Shi, Mr. Solari Tudela, Mr. Thiam,
Mr. Tomuschat, Mr. Yankov.

Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,2 A/CN.4/
404,° A/CN.4/407 and Add.1 and 2, A/CN.4/
L.410, sect. E, ILC(XXXI1X)/Conf.Room Doc.3 and
Add.1)

! The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. 11 (Part Two),
p. 8, para. 18.

2 Reproduced in Yearbook . . . 1986, vol. 11 (Part One).

I Reproduced in Yearbook . . . 1987, vol. 11 (Part One).

 Ibid.

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLES 1 TO 11° (continued)

1. Mr. RAZAFINDRALAMBO said that, as he was
speaking near the end of the debate, he would confine
himself to giving his opinion on certain questions which
he found important and making a few drafting sugges-
tions.

2. The first question was that of the nature and legal
character of an offence against the peace and security of
mankind. While it was difficult to include in a general
definition all the characteristic elements of the various
categories of offence to be covered, the definition pro-
posed by the Special Rapporteur in draft article 1, which
referred to the list of offences to be included in the code,
might provoke criticism and be denounced as the easy
way out. Many speakers had stressed the disadvantages
of referring to a list, since, in view of the principle
nullum crimen sine lege and the rigorous nature of
criminal law, such a list ought to be exhaustive, whereas
the development of international criminal law made it
impossible to rule out subsequent modification. The
Special Rapporteur himself did not exclude the
possibility that other offences might be added to the list
if they came to be regarded as criminal according to the
general principles of law recognized by the community
of nations (draft article 8, para. 2). Consequently, if it
was recognized that other offences might subsequently
be added to the list, they would have to satisfy precise
criteria defined in advance in the code, since otherwise
legislators would be obliged to resort to the dubious
method of proceeding by analogy.

3. Moreover, the meaning and scope of some of the
general principles stated in chapter I of the draft, such
as the exceptions to the principle of responsibility (draft
article 9), depended on the basis of responsibility itself,
that was to say the constituent elements of the offence,
the sum of which generated that responsibility. He
therefore believed that the draft code should contain a
provision setting out the constituent elements of an of-
fence against the peace and security of mankind. The
Commission already had a definition of an international
crime in article 19 of part 1 of the draft articles on State
responsibility,® which there was all the more reason not
to disregard because, in the great majority of cases, the
responsibility of the State was perceived behind the
responsibility of its agents. That definition had the
merit of containing the moral and the material elements
of criminal responsibility, and the third, or legal, ele-
ment could be added without difficulty, since it resulted
from a breach of the conventions in force or of the laws
and customs of war.

* For the texts, see 1992nd meeting, para. 3.

¢ See 1993rd meeting, footnote 7.
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4, Taking article 19 as the starting-point, an offence
against the peace and security of mankind could thus be
defined in the following terms:

‘A deliberate breach of an international obligation
essential for the protection of fundamental interests
of the international community, constituted by acts
calculated to endanger world peace, to cause inten-
tional harm to the human person or status, or to in-
fringe the laws and customs of war, is an offence
against the peace and security of mankind.”’

That definition was broadly similar to the one already
proposed by some members. By emphasizing the inten-
tional nature of an offence against the peace and secur-
ity of mankind, it would clarify the scope of certain ex-
ceptions to the principle of responsibility based on the
absence of criminal intent. Of course, it would be for
the Drafting Committee to put the text into final form.

5. The second question—that of the content of the
code ratione personae—had been provisionally settled
by the Commission’s decision to confine the draft to the
criminal liability of individuals,” pending replies from
Governments to its request for opinions concerning the
criminal responsibility of States. Until those replies had
been received, the Commission should be cautious in its
choice of terms relating to the content ratione personae.
It should not give the impression that only individuals
could commit offences against the peace and security of
mankind; in that respect, the former text of draft article
3 seemed preferable. Moreover, as he had already men-
tioned, in the great majority of cases the responsibility
of the State for offences against the peace and security
of mankind was engaged by individuals acting as its
agents. To borrow an expression from civil law, it was
“‘responsibility for the act of another”’, or responsibility
of the ‘‘principal’’, which gave rise to a civil action
before a criminal court. Thus the Commission should
also concern itself with the interests of the victims, by
including a provision which would supplement criminal
responsibility with the corresponding civil responsibility
and which, besides regulating public prosecution, would
regulate the conditions for a civil action. Such a provi-
sion seemed all the more necessary because, according
to the general principles of criminal law, justifying
circumstances, while they eliminated criminal responsi-
bility, had no effect on civil responsibility. It remained
to be seen whether the Commission wished to adopt
such a rule; if it did, it should be framed in a special pro-
vision devoted to civil actions.

6. The third question—that of the application of the
code with respect to time—had two aspects: first, the
non-applicability of statutory limitations to the of-
fences; and secondly, the non-retroactivity of criminal
law. Generally speaking, he endorsed the Special Rap-
porteur’s positions on those points, as set out in draft
articles 5 and 8.

7. With regard to statutory limitations, the Special
Rapporteur seemed mainly concerned with their non-
applicability to prosecutions, leaving aside the question
of penalties. It was true that that question could be dealt
with in a later part of the code devoted to the theory of
punishment; but it might be asked whether it would not

" Yearbook . . . 1984, vol. 11 (Part Two), p. 17, para. 65 (a).

be better placed among the general principles.
Moreover, since general criminal law recognized the
principle of the interdependence of public prosecutions
and civil actions, it might be well to specify that civil ac-
tions were not subject to statutory limitations either.
The confirmation of that principle would be of great im-
portance in connection with State responsibility.

8. As to the principle of non-retroactivity, its applica-
tion in international law was not as easy as in general
criminal law. For international law was by nature a
declaration and recognition of the customary rule, and
in principle it only established the existence of a rule of
law: it did not make conventional law. Thus one could
understand the concern which had led the Special Rap-
porteur to draft paragraph 2 of article 8, leaving it to the
Drafting Committee to decide whether that principle
should be embodied in a separate paragraph.

9. The fourth question—that of the competent
jurisdiction and the non bis in idem rule—was closely
connected with that of the content of the code ratione
personae. For if the criminal responsibility of the State
was eventually to be included, it was difficult to imagine
that the implementation of the code could be entrusted
to national courts. It was true that, for the time being,
the Commission had to work on the basis of the
criminal responsibility of the individual; but, in order
not to prejudge the solution finally adopted for that
problem, it should be indicated at the beginning of draft
article 4 that that provision was without prejudice to the
establishment of an international criminal jurisdiction.

10. The competence of national courts to try offences
covered by the code raised several problems. The first
was the question whether the obligation under article 4
to try the alleged offender or to extradite him included
his prior arrest, or whether, as had been proposed, it
would be sufficient to require that the person concerned
was in the territory of the State—whether its real ter-
ritory or its fictional territory, such as the territorial sea
or a ship. The second problem was the plurality of na-
tional jurisdictions and its corollary, the non bis in idem
rule. The statement of that rule in a provision of the
code could only be supported. In draft article 7,
however, it would be better to speak of punishment for
an act, rather than for an offence, since the term ‘‘of-
fence’’ might cover acts which were not necessarily iden-
tical with those for which the alleged perpetrator of the
crime had already been prosecuted before a court of
another State.

11. The first option open to the State being trial, the
second was extradition—clearly formal, rather than
disguised, extradition. But given the diversity of judicial
systems, the principle of extradition might be opposed
by some States; hence the importance of draft article 6
on jurisdictional guarantees. Once the principle of those
guarantees was accepted, it appeared that extradition
upon application by the State in which the offence had
been committed should be made mandatory. On the
other hand, it did not seem possible to let the alleged of-
fender choose his own judge, since that would be con-
trary to the peremptory character of the rules of
jurisdiction. To cover cases of multiple applications for
extradition, an order of priority seemed desirable; but
that question, like other questions of procedure, could



46 Summary records of the meetings of the thirty-ninth session

be dealt with in a protocol. It would also be well to in-
clude, as advocated by Mr. Sreenivasa Rao (1994th
meeting) and Mr. Ogiso (1997th meeting), a provision
specifying that the crimes listed in the code were not to
be regarded as political crimes, as was provided in ar-
ticle VII of the Convention on the Prevention and
Punishment of the Crime of Genocide. Lastly, the al-
leged offender should be denied the right of asylum, in
accordance with paragraph 7 of General Assembly
resolution 3074 (XXVIII) of 3 December 1973 on prin-
ciples of international co-operation in the detection, ar-
rest, extradition and punishment of persons guilty of
war crimes and crimes against humanity.

12. The fifth question was that of the extent of respon-
sibility. It was a complex notion, which presupposed
that the constituent elements of the crime were all
present and established, the absence of one of
those elements being sufficient to nullify criminal
responsibility. In draft article 9, the Special Rapporteur
had proposed various exceptions to the principle of
responsibility. Those exceptions could be divided into
two groups, according to whether they were considered
in personam or in rem. The first group comprised
physical or moral coercion and error of law or of fact,
to which insanity might be added; those were causes of
non-responsibility due to the absence of criminal intent.
The second group consisted of justifying circumstances:
self-defence, state of necessity or force majeure, and the
order of a legitimate authority such as a Government or
a superior. It might therefore be advisable to draft two
separate provisions entitled ‘‘Causes of non-re-
sponsibility’’ and ‘‘Justifying circumstances’’, the sec-
ond of which, unlike the causes in personam, nullified
civil responsibility. The causes of non-responsibility and
the justifying circumstances would probably not apply
equally to all categories of offences against the peace
and security of mankind; but it seemed difficult to in-
dicate in article 9 to which category of offences any par-
ticular notion affecting criminal responsibility applied:
it would be for the court to appraise such application.

13. Some members of the Commission considered that
the concepts of attempt and complicity should be placed
among the general principles, since they were concepts
of a general character which affected the degree of
criminal responsibility. The autonomy of international
criminal law did indeed require that the court should not
be bound to refer to concepts of internal law in that con-
text, but should have special rules, even if they must be
based on principles of general criminal law. It would be
well, however, if, in accordance with contemporary
trends in criminal law and as proposed by the Special
Rapporteur in draft article 14 as submitted in his fourth
report (A/CN.4/398, part V), attempt and complicity
were treated as separate offences with respect to the
penalty applicable.

14. He had not taken up certain provisions of the draft
articles because, in the main, he had no objection to
them. On the question of the implementation of the
code, he recognized that, if it took the form of a
multilateral convention, its provisions would be im-
mediately enforceable and directly applicable by na-
tional courts, without any need to incorporate them in
national law. Nevertheless, he was inclined to support
the proposal that the final clauses should affirm the

obligation of States parties to the convention to take the
necessary legislative measures to ensure the application
of its provisions and, especially, to apply effective penal
sanctions. It would also be useful to confirm the prin-
ciple of the obligation of States to co-operate, as stated
in General Assembly resolution 3074 (XXVIII) (see
para. 11 above).

15. Mr. BARSEGOV said that, at the present stage, he
wished to make a few remarks on the question of intent
and to comment on statements by other members.

16. For the particular category of crimes which were
offences against the peace and security of mankind, it
was important to give a proper definition of intent and
motive, since otherwise crimes might go unpunished.
But it did not appear that the Commission had really
adopted that course. For to conclude, as the Commis-
sion had done in its report on its thirty-eighth session,
that ‘‘motive was essential for the characterization of an
act as a crime against humanity’’,* was not in conform-
ity with the Convention on the Prevention and Punish-
ment of the Crime of Genocide or with the International
Convention on the Suppression and Punishment of the
Crime of Apartheid. Similarly, the definition of the
content of a crime against humanity given by the Special
Rapporteur in his fourth report (A/CN.4/398, para. 25)
was imprecise, and wrongly assimilated intent to
motive. To determine the intent was in fact to determine
the purpose for which the act was committed, to deter-
mine whether its author consciously wished to achieve a
criminal result or whether that result had occurred
against his will. Motive, on the other hand, concerned
the reasons and considerations which had led the author
of the act to commit it. It was true that the concepts
of intent, premeditation, motive and purpose partly
overlapped and could easily be confused. Nevertheless,
they produced well-defined legal consequences, so that
it was important to determine the place of intent and
motive in the whole group of offences against the peace
and security of mankind.

17. In criminal law, intent and motive, as subjective
factors, formed part of the elements serving to
characterize the act, together with the object and the
subject of the act, the criminal consequences and the
links of cause and effect. But was it admissible to
transpose all those elements automatically to the defini-
tion of the offences covered by the code, without taking
account of the specificity of each of them? Were intent,
and especially motive, necessary elements for
establishing criminal responsibility and determining its
limits? In international law, doctrine cast doubt on the
possibility of that transposition, and even the writers
who accepted it did so with reservations. For instance,
in his manual of public international law, Mr. Reuter
said:

The first condition for international responsibility of the State is the
existence of a wrongful act, that is to say an act contrary to the inter-
national obligations of that State.’

The content of the international obligation violated, the
wrongful act and the extent of the violation were de-
fined by the result. Mr. Reuter further stated:

* Yearbook . . . 1986, vol. 1l (Part Two), p. 45, para. 88.

* P. Reuter, Droit international public, 5th ed. rev. (Paris, Presses
Universitaires de France, 1976) (collection Thémis), p. 218.
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...some obligations are defined by the final result of the operation to
which they relate . . . the object of other obligations is certain conduct
with a view to a result;'®
The breach of an international obligation was linked, in
the first case, to the result; in the second case, it was
linked to the incompatibility of acts which must be
clearly defined. But in both cases the elements were ob-
jective, or could be objectively established. With regard
to the subjective elements, Mr. Reuter observed:

Jurisprudence has been led to introduce subjective elements into the
mechanisms of responsibility to a certain extent.

Thus, in certain cases, jurisprudence cannot disregard the intentions
which directed a punishable act."
18. In the practice of international law, it should be
noted that, of all the crimes against humanity, genocide
was the only one in the definition of which the word
‘‘intent’’ was used, namely in article II of the Genocide
Convention. In its resolution 96 (I) of 11 December
1946 on the crime of genocide, the General Assembly
had affirmed that genocide was a crime under interna-
tional law ‘‘for the commission of which principals and
accomplices . . . whether the crime is committed on
religious, racial, political or any other grounds—are
punishable’’: ‘‘intent’> was not taken into account.
After a historical interpretation of the preparatory work
which had led to the drafting of the Genocide Conven-
tion, he added that the word ‘‘intent’’ had been em-
bodied in the text of that instrument under the regret-
table influence of certain States which had wished to
limit its field of application, and that it was interpreted
therein as a subjective element necessary for the defini-
tion, without which there could be no crime. It need
hardly be said that the efficacy of the Convention was
thereby considerably reduced.

19. Examining the question of intent as a constituent
element of the definition of the crime of genocide, the
Special Rapporteur, in his fourth report (ibid., para.
29), started from the principle that genocide could be
considered ‘‘from two angles: its purpose and the
number of victims involved’’. But in the case of
genocide, as in that of apartheid, it was not admissible
to go by the intention of massive and systematic destruc-
tion. For the mass nature of the crime presupposed
precisely the purpose of destroying a group of persons,
even if genocide was considered from its first manifesta-
tions, when a group was partly eliminated or when
isolated but systematic murders were committed. Thus
it could not be accepted that the gravity of genocide
could be determined only by the subjective intent of the
perpetrator, for that would leave him a loophole to
escape responsibility. The history of the crime of
genocide, in all known cases without exception, showed
that authors of that crime had always publicly denied in-
tent—which was expressed in secret documents in veiled
terms such as ‘‘the final solution’’—arguing against the
evidence of the facts that they had acted in the interests
of the State or of national security, and never hesitating
to destroy the evidence of their responsibility. But it was
the facts that presupposed the intent, which manifested
itself in the result and the massive and systematic nature
of the crime, in other words by elements which could be
objectively established. To say that the essence of a

' Ibid., p. 37.
" Ibid., p. 220.

crime against humanity was its intent would be to
deprive the definition of its essential constituent and the
rule of law of its main social function, since the danger
of genocide lay precisely in the result and not in the in-
tention.

20. It did not seem necessary to raise the question of
intent in order to show the need for a rigorous defini-
tion, for objectivity and for sound administration of
justice to be assured. It was true that premeditation or
intent constituted a normal element in ordinary criminal
law, in the sense that inattention or negligence could ex-
plain how an act which might have been regarded as a
crime had really been committed without intent to com-
mit it. But how could it be accepted, for example, that
the use of nuclear weapons of mass destruction had
been ordered by negligence or inattention, when the
consequences were known to everyone? How could it
be accepted that millions of people had been murdered
by negligence?

21. In the case of genocide, as in that of apartheid,
the acts in question, far from being spontaneous, were
planned and directed to specific purposes: for that
reason they were punishable. Although they were acts of
mass destruction organized by a State, directed by a
Government and executed by the army, the police, the
gendarmerie or criminal organizations, the criminal
conduct of the individual who had committed a crime
against humanity was not thereby eliminated, and his
intention was none the less evident. Besides the inten-
tions and purposes of the State which committed a
crime against humanity, there could certainly be private
intentions and motives of the individuals who were its
executives. But the intentions of those executing the will
of the State could only be added to the general political
intention of the State itself: they could not replace it. To
maintain the contrary would be absurd, since the
massive elimination of people could then be presented
as a series of isolated murders committed by individuals
in their private capacity. That would be a denial of
genocide and was, incidentally, the thesis of the lawyer
defending Klaus Barbie in the trial at Lyons. What was
more, experience showed that a State having organized
genocide could, if political events turned to its disadvan-
tage, show its will to punish—or to appear to
punish—some particular person as an individual
criminal, in the hope of evading the political and
criminal consequences of the act and the accusation of
genocide.

22. The main purpose of the definition of the crime
was to make it possible to establish a correspondence
between, on the one hand, the manifestations and con-
tent of the act committed and, on the other, the
elements of the definition of the crime provided in the
corresponding rule of law. In establishing that cor-
respondence between the individual act and genocide as
a crime against humanity, it was important to take ac-
count of all the circumstances in which the act had taken
place. In other words, to define the responsibility of a
given individual it was necessary to take into considera-
tion the place, the act itself and the way it fitted into the
general crime of genocide. The act of the individual
must therefore be compared with the acts of others
responsible for the crime of genocide. For it would
never be possible to define the crime of genocide by
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establishing the existence of murders as isolated, in-
dependent acts. If the acts were considered as a whole,
however, it became possible to isolate a common ele-
ment, namely the elimination of members of a given
group.

23. It followed that the question of complicity was of
particular importance as an essential element of crimes
against humanity such as genocide and apartheid. For
those crimes, the existence of an objective link between
the criminal act and its consequences provided an objec-
tive basis for criminal responsibility, by making if poss-
ible to establish not only that the consequences were
due to the incriminated act, but also that they resulted
from a deliberate intention. In other words, the intent
was determined by the establishment of a group of iden-
tical acts, organized and directed from a single centre.
To commit an act characterized as a crime against
humanity unintentionally, by inadvertence, negligence
or error, was, by the very nature of the act, impossible.
Deliberate intention and motive were basic elements of
the crime of genocide and were shown objectively by the
establishment of the acts. In the case of genocide, it was
even sufficient to establish the act and its conse-
quences; there was no need to establish intent. In any
case, the burden of proof should certainly not be on the
victims of the crime.

24. All those comments on intent as a subjective el-

ement in the definition of the crime of genocide were
also applicable to the crime of apartheid. In the Interna-
tional Convention on the Suppression and Punishment
of the Crime of Apartheid, that crime was defined, in
article II, as
inhuman acts committed for the purpose of establishing and maintain-
ing domination by one racial group of persons over any other racial
group of persons and systematically oppressing them:
There was no mention of intent. It was only in one of
the elements of the definition of the crime of apartheid,
in article II, subparagraph (), that the word
‘‘deliberate’” appeared:

deliberate imposition on a racial group or groups of living condi-

tions calculated to cause its or their physical destruction in whole or in
part;
All the other elements of the definition of the crime con-
sisted of the description either of concrete acts, or of
acts committed in order to obtain particular results, that
was to say acts which could be objectively established.
As to motive, article III of the Convention provided
that:

International criminal responsibility shall apply, irrespective of the

motive involved, to individuals, members of organizations and institu-
tions and representatives of the State . . .
That article clearly ruled out all possibility of invoking
any motive to deny or limit responsibility. That was how
the question of motive should be treated in the draft
code of offences against the peace and security of
mankind: such treatment was absolutely imperative if
the action taken against genocide, apartheid and other
crimes against humanity was to be effective.

25. The Special Rapporteur and other members of the
Commission were obviously wondering whether it was
possible to extend the criterion of intent to all crimes
against humanity and all offences against the peace and
security of mankind. Not only was that procedure un-
justified, but the questions of intent and motive should

be settled and interpreted in the draft code on the basis
of the international instruments which defined the scope
of the crimes, since otherwise the Commission would be
adopting a subjective perception of certain elements of
them.

26. It should also be noted that the definition of the
crime of genocide partly corresponded to that of the
crime of apartheid, and that the link between those
crimes was clearly stated in the preamble to the Apart-
heid Convention, which said that

. in the Convention on the Prevention and Punishment of the
Crime of Genocide, certain acts which may also be qualified as acts of
apartheid constitute a crime under international law . . .
Similarly, in a whole series of resolutions, the General
Assembly had characterized the policy and practice of
apartheid as crimes against humanity, going so far as to
ask whether there was not a substantive link between the
crime of apartheid and the crime of genocide. Accord-
ingly, an ad hoc Working Group of Experts, consisting
of international lawyers, had applied the Niirnberg
Principles'? to the crime of apartheid and had recom-
mended that the Convention on the Prevention and
Punishment of the Crime of Genocide should be revised
to include the crime of apartheid.

27. From those considerations, a number of conclu-
sions could be drawn. The Commission should not
follow the definition of genocide by introducing the ele-
ment of intent into the definition of all offences against
the peace and security of mankind; on the contrary, it
should interpret the element of intent, as found in the
Convention on the Prevention and Punishment of the
Crime of Genocide, not as an element necessary for
proving the will of the criminal to annihilate a people,
but as a pursued purpose which could be established ob-
jectively in the light of the acts committed. If the Com-
mission adopted the criterion of intent, it would prob-
ably be a presumption of guilt, but the burden of proof
would still be on the victim. Consequently, the draft
code should include a provision based on article III of
the International Convention on the Suppression and
Punishment of the Crime of Apartheid, which excluded
all possibility of invoking any motive to justify that
crime.

28. The Commission’s work on the draft code had
originated in the Charter of the Niirnberg Tribunal'®
and in General Assembly resolution 177 (II) of 21
November 1947 on the formulation of the principles
recognized in the Charter of the Niirnberg Tribunal and
in the Judgment of the Tribunal. That Charter had
taken up the fundamental ideas set out in instruments
such as the Hague Conventions of 1899 and 1907 respec-
ting the laws and customs of war on land,! the 1925
Geneva Protocol for the Prohibition of the Use in War
of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare,'* and the 1928
Kellogg-Briand Pact.!'® Thus the Charter of the Niirn-

'* See 1992nd meeting, footnote 12.
2 Ibid., footnote 6.

'“ See J. B. Scott, ed., The Hague Conventions and Declarations of
1899 and 1907, 3rd ed. (New York, Oxford University Press, 1918).

'* League of Nations, Treaty Series, vol. XCIV, p. 65.

'* General Treaty for Renunciation of War as an Instrument of
National Policy, of 27 August 1928 (ibid., p. 57).
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berg Tribunal certainly had a solid foundation,
although the legal bases must sometimes be evaluated
from a historical viewpoint. That was why, since May
1945, the Allies had declared that genocide was an of-
fence against the peace and security of mankind and had
subscribed to the principle that persons guilty of that
crime must be punished. The post-war trials had pro-
vided the first examples of practical application of the
rules and principles of international law stated on that
subject.

29. While retaining the legal essentials of the Charter
of the Nirnberg Tribunal, the draft code should
therefore define new parameters, propose solutions
depending on qualitatively different elements and take
account of the realities of the modern world; and a
general part of the code should reflect principles that
were in conformity with the current development of in-
ternational law and the awakening of humanity to those
issues, which would be the best guarantee of the code’s
effectiveness.

30. With regard to draft article 5 as submitted by the
Special Rapporteur in his fifth report (A/CN.4/404), it
had been said during the discussion that the principle of
the non-applicability of statutory limitations should not
apply to all offences under the code without distinction,
since some of the acts in question came under general
criminal law. Other speakers had maintained that of-
fences against the peace and security of mankind should
be considered as belonging to a separate category of
crimes, to which special legal rules and principles should
apply, independently of the correspondence between na-
tional laws. On that point, the Special Rapporteur was
right to emphasize, in the commentary to draft article 2,
the principle of the autonomy of international criminal
law, which was the key element for settling the questions
that arose in subsequent draft articles, including that of
the non-applicability of statutory limitations. It was
true that, in internal law, the periods of limitation
depended on the gravity of the crime. But in the case in
point, in view of the exceptional gravity of the crimes to
which the code would apply, the preventive function of
the non-applicability of statutory limitations was of
special importance; and the discussion had confirmed
the rightness of the position taken by the Special Rap-
porteur in draft article 5.

31. Members of the Commission who still doubted the
possibility of proving the guilt of an accused after a cer-
tain length of time should consider the example of the
Klaus Barbie trial, at which there had been no lack of
witnesses and irrefutable evidence had been produced 40
years after the acts in question. It had also been said
that the Commission saw that problem from the view-
point of the past. He saw that comment as an en-
couragement to re-examine matters even more met-
iculously, so that the blood-stained past should not
later become a nightmare. Pierre Mertens had written
that one would have to be blind not to see that the im-
pact of the Nazi crimes made itself felt beyond ter-
ritorial and temporal frontiers.!” The purpose of the
rules of international law on the subject was precisely to
prevent such crimes from recurring in the future, and

'7 P, Mertens, L’imprescriptibilité des crimes de guerre et contre
I’humanité (Editions de I'Université de Bruxelles, 1974), p. 11.

the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Human-
ity constituted a means of prevention.

32. International law had its own functions and its
own lines of progressive development, and in relations
between States one could not and must not seek to
establish at all costs a strict analogy with the national
practice of States. Ulrich Scheuner had said in 1939 that
too great an influence of national law on international
law would put the latter in danger and that it was sound
and salutary for the law of nations not to take root too
deeply in national law. According to Scheuner, the
strength of the law of nations lay in the common ideas
which nations, however different their internal régimes
and concepts of law, recognized as necessary and
salutary in the sphere of international life.'*

33. In conclusion, he urged the Commission to fulfil
its mandate for the progressive development and
codification of international law by confirming the rules
in force, strengthening the principle of the non-
applicability of statutory limitations to offences against
the peace and security of mankind and establishing the
obligation of States to take the necessary legislative
measures to prevent and punish those offences.

34. Mr. ROUCOUNAS said that he would confine his
comments to draft articles 2, 4, 5, 6 and 9 submitted
by the Special Rapporteur in his fifth report
(A/CN.4/404).

35. In draft article 2, the Special Rapporteur seemed
to have been concerned to preserve the autonomy of in-
ternational law and exclude the possibility of internal
law being contrary or indifferent to the code. In reality,
besides ‘“characterization’’, article 2 was also concerned
with ‘‘incrimination’’: the object in view was not only to
keep clear of internal law, but also to show that the
Commission had carefully considered the material basis
on which incrimination rested and that it wished to en-
sure that the law was guaranteed by uniformity. For
although it was not for the Commission to tell national
legislators how to proceed in applying the code, the in-
teraction between international law and internal law
could not be overlooked. For the time being, in the case
of an international crime, it was internal law that deter-
mined the competent court and the penalty applicable;
hence the need to assess that interaction and to preserve
it, but also perhaps to make it more explicit by means of
a second paragraph, which would specify the effective
relationship between the provisions of the code and in-
ternal law.

36. With regard to draft article 4, the Special Rap-
porteur had devoted much attention to the very difficult
problem of extradition. First of all, the Commission
should take account of the fact that certain acts which
would probably be covered by the code, such as
genocide, apartheid and the hijacking of aircraft, were
already incriminated under international conventions in
force. It should then consider whether the solutions
adopted in those conventions were suited to the needs of
the code. At a later stage in its work, it could consider

'* U. Scheuner, *‘L’influence du droit interne sur la formation du
droit international’’, Recueil des cours de I’Académie de droit interna-
tional de La Haye, 1939-1I (Paris, Sirey, 1947), vol. 68, p. 199.
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drafting an annex providing in detail for extradition
machinery. For the time being, the Commission should
not lose sight of the international agreements already in
force on the subject. Paragraph 2 of article 4 might
therefore appear unnecessary; it would not be so if the
Commission informed the General Assembly that it was
willing to study the question of an international criminal
jurisdiction if requested to do so. He would be in favour
of such action.

37. Should draft article 4 provide that States parties
must take the necessary steps to carry out extradition?
That was questionable, for in drafting the code the
Commission should be as much concerned with the
interests of the individual prosecuted as with those of
the international community. Extradition procedure in-
cluded certain guarantees, mainly judicial, which the
Commission should endeavour to provide for the ac-
cused. Moreover, such a vague provision would
probably not induce Governments to take the desired
measures; the scope of their international obligations
should be more precisely stated.

38. He did not know how far collective and govern-
mental mentalities had evolved over the past 10 years,
but he noted that, in the sphere of positive international
law, the difficulties raised by extradition were enor-
mous. One way the Commission could overcome those
difficulties would be to include in the draft code a provi-
sion which, based on existing international instruments,
would meet at least two ends: first, it should enable the
code to serve as an extradition treaty for States which
did not accept the institution of extradition unless it was
provided for in a treaty; secondly, it should add the of-
fences covered by the code to the crimes covered by the
bilateral or multilateral conventions in force. Of course,
the question whether such a provision would be binding
or not remained to be discussed.

39. Another solution would be to provide that the
perpetrator of an offence against the peace and security
of mankind must be extradited regardless of the motive
for which he had acted. By that method, which had
already been adopted in the Convention on the Preven-
tion and Punishment of the Crime of Genocide and in
the 1977 European Convention on the Suppression of
Terrorism,!* the Commission would rule out the excep-
tion of the political offence, which was regularly in-
voked before courts called upon to decide extradition
cases. Lastly, the Commission would have to examine
the relations between extradition, political asylum and
non-discrimination.

40. He approved of the suggestions made by the
Special Rapporteur regarding draft article 5 and noted
the statement made in the commentary (para. (4)) that
‘it is not always easy to draw a distinction between war
crimes and crimes against humanity’’. The difficulties
were not only practical, but also theoretical and scien-
tific, and they were not confined to article 5. Hence the
need for a separate provision on the non-applicability of
statutory limitations to the offences covered by the
code, and for more consistency and conformity with
General Assembly resolution 3 (I) of 13 February 1946

'* Council of Europe, European Convention on the Suppression ofﬁ
Terrorism, European Treaty Series No. 90 (Strasbourg, 1977).

on the extradition and punishment of war criminals and
with the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes
against Humanity.

4]1. It was right that the draft code should contain a
provision such as draft article 6, for the Commission
should provide Governments with uniform rules on the
guarantees to be enjoyed by the accused. Where there
was an international instrument already in force, such
as the International Covenant on Civil and Political
Rights, the Commission should follow its provisions
without undue modification, again with a view to con-
sistency. It could also, in the commentary, explain the
guarantees accorded by reference to the decisions of the
Human Rights Committee: through its study of in-
dividual communications and its discussions with the
States whose periodic reports it examined, that Commit-
tee could provide a pertinent interpretation of the pro-
visions of the Covenant relating to jurisdictional
guarantees. Lastly, draft article 6 should be sup-
plemented by a provision ensuring the protection of a
detained person from the moment of his arrest.

42, With regard to draft article 9, if the Commission
wished to deal with justifying circumstances in that pro-
vision, he would prefer not to make any definite pro-
nouncement on the point, since the opinion one might
form on it depended on the point of view adopted and
the legal system considered. As a general rule, justifying
circumstances were enumerated exhaustively, since they
nullified the objective elements of criminal responsi-
bility. But it was also true that, in some criminal codes,
those circumstances intersected and merged, and were
difficult to distinguish from one another. That being so,
the inclusion in the draft code of such notions as force
majeure, state of necessity and coercion, which would
not always have the same content in all countries, would
make it necessary to accompany the article by a full and
precise commentary explaining the meaning attached to
the prescribed exceptions.

43. He understood the difficulties encountered by the
Special Rapporteur in dealing with self-defence and
noted that, in the commentary (para. (1)), he had con-
fined the scope of that notion to the meaning attached
to it in Article 51 of the Charter of the United Nations.

44. As to state of necessity, that notion reflected in-
ternal criminal codes, but it also included the idea of
military necessity, which had been the subject of many
provisions, from the 1863 ‘‘Instructions’ of Francis
Lieber,? to the 1949 Geneva Conventions?' and their
1977 Additional Protocols.?? He noted, however, that
the development of that notion had been distinctly
limited and that recent texts referred only to ‘‘im-
perative’’ military necessity. Again, a study of the
jurisprudence of military courts showed that state of
military necessity was not accepted as a justifying cir-
cumstance. The Commission should therefore pro-
nounce on the content of that notion.

* General Orders No. 100, Adjutant General’s Office, 1863,
reissued as Instructions for the Government of Armies of the United
States in the Field (Washington (D.C.), U.S. Government Printing
Office, 1898).

1 See 1994th meeting, footnote 7.

2 See 1992nd meeting, footnote 10,
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45. In nearly all the prosecutions of individuals ac-
cused of war crimes since the Second World War and,
more generally, at international conferences and in
codification work, consideration had been given to ex-
oneration from responsibility by reason of superior
orders. In the 1954 draft code (art. 4), the Commission
had reproduced the provisions of article 8 of the Charter
of the Niirnberg Tribunal,?* adding one phrase based on
the findings of that tribunal and relating to the moral
choice of the author of the incriminated act. Having
regard to the principle and not to the exception, a
superior order was not a justifying circumstance. At the
Diplomatic Conference on the Reaffirmation and
Development of International Humanitarian Law ap-
plicable in Armed Conflicts, held at Geneva from 1974
to 1977, some participants had tried to find a solution
to that very important question, and the Conference
had had before it a text whose object was to specify the
right of refusal to obey, the principle of non-
exoneration of the accused from criminal responsibility
and the exception to non-exoneration. After the rejec-
tion of that text, which covered the whole problem—the
rule itself and the conditions for admissibility of the ex-
ception—two interpretations had been advanced: some
participants had held that the law in force remained ap-
plicable; others, whose opinion he did not share, had
maintained that the way was open to oppose non-
exoneration from responsibility by positive law. In
those circumstances, it might be asked whether it was
sufficient to consider the exceptions, as the Special Rap-
porteur had done, without examining the problem as a
whole; and it might be thought that the Commission
should devote a separate article to superior orders,
since the code envisaged regulation going beyond hu-
manitarian law and covering a whole range of situ-
ations.

46. On the actual substance of the question, he
thought there were some cases in which the wrongful
order had no bearing on the legal situation of the subor-
dinate; others in which it was contrary to the internal
law of the State of which he was a national; and yet

others in which it was contrary to international law but
not covered by internal law—not to mention the un-

likely case in which the internationally wrongful order
was lawful at the national level. Mr. Tomuschat (1993rd
meeting) had raised the problem—both legal and prac-
tical—of the relationship between error and knowledge
of the law. No doubt there might be borderline cases
which should be discussed: the criminality of military
personnel, for example, depended on the notion of pro-
portionality, which was gradually finding a place in the
law of war. But where offences against the peace and
security of mankind were concerned, it did not seem
that the problem of knowledge of the law arose in such
an acute form, since the particularly odious nature of
the crimes in question could not escape any reasonable
person. Legal doctrine and some judicial decisions even
spoke of ‘“‘manifest wrongfulness’’; and one writer went
so far as to propose the notion of ‘‘manifest
criminality’’ as being more flagrant than ‘‘manifest
wrongfulness’’.

2 Ibid., footnote 6.

47. The problem had a second facet: the case in which
the order was wrongful and the subordinate, although
knowing it to be wrongful, had to obey. It might happen
that the author of the incriminated act invoked either ig-
norance of its wrongfulness and the obligation to obey,
or the latter obligation only. True, it was not easy to
find national legislation providing only for absolute
obedience, and laws generally had more nuances; but
that was a further reason why the Commission should
consider the exception to the rule of responsibility. On
that point, the Special Rapporteur had introduced, in
draft article 9, subparagraph (d), the reservation of
moral choice, a concept used by the Niirnberg Tribunal
and reproduced in the 1954 draft code (see para. 45
above). That concept raised serious problems, however.
As orders constituted a kind of coercion, the moral
choice was not linked to the impossibility of disobeying
an order that was in conformity with internal law but
contrary to international law, nor to the possibility of
deciding to die for not having carried out a wrongful
order or to carry out a wrongful order in order not to
die. For the subordinate, moral choice meant knowing
that he was participating in an international crime when
it was possible for him to refuse to obey the order given.

The meeting rose at 1.05 p.m.

2000th MEETING
Wednesday, 20 May 1987, at 10 a.m.
Chairman: Mr. Stephen C. McCAFFREY

Present. Mr, Al-Baharna, Mr. Al-Khasawneh, Mr,
Arangio-Ruiz, Mr. Barsegov, Mr. Beesley, Mr. Calero
Rodrigues, Mr. Diaz Gonzdlez, Mr. Francis, Mr.
Graefrath, Mr, Hayes, Mr. lllueca, Mr. Koroma, Mr.
Njenga, Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao,
Mr. Razafindralambo, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

Two thousandth meeting of the
International Law Commission

1. The CHAIRMAN, declaring open the Com-
mission’s 2000th meeting, recalled that its first meet-
ing had been held at United Nations Headquarters,
Lake Success, New York, on 12 April 1949 under the
chairmanship of Mr. Manley O. Hudson, the members
then present being: Mr. Alfaro, Mr. Amado, Mr.
Brierly, Mr. Cérdova, Mr. Frangois, Mr. Hsu, Mr.
Koretsky, Sir Benegal Rau, Mr. Sandstrom, Mr. Scelle,
Mr. Spiropoulos and Mr. Yepes.

2. The Commission’s 1000th meeting had been held at
the Palais des Nations, Geneva, on 16 June 1969 under
the chairmanship of Mr. Nikolai A. Ushakov, the
members then present being Mr. Barto§, Mr. Bedjaoui,
Mr. Castaileda, Mr. Castrén, Mr. Eustathiades, Mr.
Ignacio-Pinto, Mr. Kearney, Mr. Rosenne, Mr. Ruda,
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Mr. Tabibi, Mr. Tammes, Mr. Tsuruoka, Mr. Ustor
and Mr. Yasseen.

3. He could not let the occasion of the 2000th meeting
pass without noting that the Commission had endured
over the years. He need not dwell on its accomplish-
ments, which were widely known and recognized.

4. Lastly, he noted that 1987 also marked the fortieth
anniversary of the adoption by the General Assembly on
21 November 1947 of resolution 174 (II), establishing
the Commission.

Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,> A/CN.4/
404,° A/CN.4/407 and Add.1 and 2, A/CN.4/
L.419, sect. E, ILC(XXXIX)/Conf.Room Doc.3 and
Add.1)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(continued)

ARTICLES | 1O 11° (continued)

5. Mr. ARANGIO-RUIZ, continuing the comments
he had made at the 1996th meeting on the provisions of
draft articles 2 and 3, stressed that it was not enough to
affirm the autonomy or supremacy of international law
or to introduce a provision expressly imposing upon
States the general obligation to take all the legislative,
administrative and judicial measures necessary for the
implementation of the code. For one thing, the very
constitution of a State might be affected, as would be
likely in the case of Italy; and, for another, it would be
inadequate, for the purposes of the draft code, merely
to enjoin States to take such measures, for that would
do little more than impose upon States an obligation to
achieve a result (obligation de résultat). That was prob-
ably the most common type of obligation in interna-
tional law. In the case of the vital and important rules
embodied in the draft code, however, it would not be
enough to enjoin States to adopt the necessary internal
measures.

6. If the code was to become a living piece of law, and
if courts were to be able to apply it directly to in-
dividuals, the rules it embodied must, through an ex-
plicit provision of the international instrument contain-
ing the code, become an integral part of the internal law
of each of the States parties to that instrument. Such a
provision was absolutely essential.

7. Those considerations applied whether or not an in-
ternational criminal court was established. The need to
make the code part of the legal systems of States existed
in both cases. Once the code had become an integral

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . .. 1954, vol. I, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. I (Part Two),
p. 8, para. 18.

? Reproduced in Yearbook . . . 1986, vol. 1l (Part One).
’ Reproduced in Yearbook . .. 1987, vol. 11 (Part One).
¢ 1bid.

* For the texts, see 1992nd meeting, para. 3.

part of the internal criminal law of States, a decisive
step would have been taken in the uniform application
of its provisions both with regard to the characterization
of offences and with regard to the general principles of
substantive and procedural criminal law.

8. He agreed with the comments made at the previous
meeting by Mr. Barsegov and Mr. Roucounas on the
important issue of the subjective and objective elements
of certain crimes; that issue would have to be dealt with
in greater depth. In that connection as well, the only
way to ensure that the code would be implemented was
to make it part and parcel of the internal law of States.
In the area covered by the draft code, there could be
nothing less than a uniform criminal law that was inter-
nationally agreed on and imposed as such. The substan-
tive and procedural rules embodied in the principles set
forth in the code would thus automatically become rules
and principles of the criminal law of States and national
authorities would then be automatically and directly in-
volved in the implementation of those rules. To claim
that such a goal was too ambitious would be tanta-
mount to saying that the very idea of the draft code was
too ambitious.

9. Mr. ILLUECA, noting that, with a few changes,
draft article 1 reproduced the text of article 1 of the 1954
draft code, said that the formulation of that provision
was a basic requirement if the Commission was, as it
had been invited to do by the General Assembly in its
resolution 41/75 of 3 December 1986, ‘‘to continue its
work on the elaboration of the draft Code of Offences
against the Peace and Security of Mankind by
elaborating an introduction as well as a list of the of-
fences’’ (para. 1).

10. According to some jurists, international criminal
law was a hybrid discipline that borrowed both from in-
ternational law and from criminal law, and it was quite
true that, as a result of that duality, the development of
international criminal law as a separate branch from in-
ternational law had given rise to drafting and concep-
tual problems. It must, however, be recognized that,
since the formulation of the Niirnberg Principles,® new
rules of international criminal law had developed pro-
hibiting certain types of conduct which were contrary to
the fundamental interests of the international commun-
ity and which were, as the Special Rapporteur stated in
paragraph (1) of the commentary to draft article 1,
“‘crimes which affect the very foundations of human
society”’.

11. From the technical point of view, the draft code
thus had to be based on international criminal law and
he was therefore of the opinion that, in draft article 1,
the words ‘‘crimes under international law’’ should be
replaced by ‘‘international crimes’’. In support of that
proposal, he recalled that the term ‘‘international
crimes’’, as used in the 1949 memorandum by the
Secretary-General on the Charter and Judgment of the
Niirnberg Tribunal,” had been favourably welcomed
and that section 3 of part III of that memorandum,
relating to ‘‘international crimes in general®’, stated:

¢ See 1992nd meeting, footnote 12.
’ See 1996th meeting, footnote 15.
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When laying down that individuals are liable to be punished for

crimes against international law, the Court did not give any precise
definition of international crimes. . . .
He also recalled that, in his memorandum, the
Secretary-General had analysed the international crimes
listed in article 6 of the Charter of the Tribunal by deal-
ing successively with the first group of international
crimes (crimes against peace), the second group (war
crimes) and the third group (crimes against humanity).
The term “‘international crimes’’ had not been used only
in that memorandum: it was also to be found in the
writings of eminent jurists.

12. The text of draft article 1 might therefore be
amended to read:

“Article 1.

““The international crimes defined in the present
Code constitute offences against the peace and secur-
ity of mankind.’’

Definition

13. The way in which the Special Rapporteur had
stated Principle II of the Niirnberg Principles in draft
article 2 gave rise to some problems which had nothing
to do with the dispute between those who advocated the
monist doctrine and those who advocated the dualist
doctrine of international law in referring to the relation-
ship between internal law and international law. Some
of those problems involving form and substance might
be avoided if the word ‘‘act’’ were deleted. The first
sentence of article 2 could then read: ‘“The characteriz-
ation of the international crimes defined in article 1 is
independent of internal law.”’

14. Asto draft article 3, he would not go into any fur-
ther detail on the point of view he had expressed in his
earlier statement (1996th meeting) but he would draw
attention to the importance of the comments made by
Mr. Boutros-Ghali (1998th meeting) concerning the
criminal nature of organizations as subjects of interna-
tional criminal law. It must not be forgotten that the
Charter and Judgment of the Niirnberg Tribunal, as
well as the Convention on the Prevention and Punish-
ment of the Crime of Genocide and the International
Convention on the Suppression and Punishment of the
Crime of Apartheid, all referred to the criminal nature
of non-State groups, organizations and institutions.
That point would have to be given further consideration
by the Special Rapporteur and the Commission.

15. Draft article 4, which highlighted the need for the
establishment of an international criminal jurisdiction,
could be endorsed without reservation: only a few
changes would have to be made in paragraph 1 to take
account of the comments made during the discussion.
With regard to the question of extradition, Mr. Rou-
counas (1999th meeting) had provided further clarifica-
tions on some important and complex problems. He
himself would add that, when a State holding the
perpetrator of an international crime decided not to try
him, the obligation to extradite also stemmed from the
1967 Declaration on Territorial Asylum,® which pro-
vided that States should not grant asylum to ‘‘any per-
son with respect to whom there are serious reasons for
considering that he has committed . . . a war crime or

* General Assembly resolution 2312 (XXII) of 14 December 1967.

a crime against humanity”’ (art. 1, para. 2), and from
the 1951 Convention relating to the Status of Refu-
gees,” which expressly stated that its provisions did not
apply to persons accused of international crimes (art. 1,
sect. F).

16. Draft article 7 provided for the application of the
rule non bis in idem, whereas the Charter of the Niirn-
berg Tribunal'® rejected that rule, stating in article 29:
... If the Control Council for Germany, after any defendant has
been convicted and sentenced, discovers fresh evidence which, in its
opinion, would found a fresh charge against him, the Council shall
report accordingly to the Committee established under article 14
hereof [Committee for the Investigation and Prosecution of Major
War Criminals] for such action as they may consider proper, having
regard to the interests of justice.

That point would require further discussion, because it
was open to question whether or not it was justified to
provide for the possibility, in the case where new
evidence was discovered that would constitute a fresh
charge, of reopening a case that had already been tried
in order to prevent an international crime from going
unpunished.

17. Mr. AL-KHASAWNEH said that the Special Rap-
porteur had skilfully reformulated the draft articles in
order to take account of the reactions to the previous
texts in the Commission and in the Sixth Committee of
the General Assembly. The inclusion in the draft of so
many alternatives and options and the frequent use of
safeguard clauses nevertheless showed that political
considerations had a great impact on major issues such
as the criminal responsibility of States and the establish-
ment of an international criminal jurisdiction, as had
been pointed out by the Special Rapporteur as early as
1985 when, in introducing his third report at the thirty-
seventh session, he referred to ‘‘the difficulties of the
topic, which lay at the meeting-point of law and politics
and therefore touched everyone’s sensibilities and

"1

deepest convictions’’.

18. There was, however, a risk of being over-sensitive
to political considerations. It was, of course, essential
that the final text should command wide acceptance and
Mr. Jacovides (1995th meeting) had rightly recalled
that, like politics, international law-making was the art
of the possible. Yet the possible was not necessarily
what appeared at first glance to be politically less con-
troversial or more in conformity with the opinions
expressed in the Sixth Committee.

19. There was, for example, no reason to assume that
a State would be more willing to have one of its na-
tionals—let alone one of its agents—tried by a foreign
court than by an international criminal court. Yet it was
precisely that assumption that had had the effect of
relegating the idea of international criminal jurisdiction
to a residual place in favour of the concept of universal
jurisdiction, which, on closer inspection, might not
prove easier to implement.

20. Similarly, shifting the emphasis away from the
criminal responsibility of States to that of individuals

* United Nations, Treaty Series, vol. 189, p. 137.
'* See 1992nd meeting, footnote 6.
'"" Yearbook . . . 1985, vol. I, p. 6, 1879th meeting, para. 5.
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would not necessarily commend the code to wider
acceptance by States. The Commission’s experience
showed that the only verifiable acceptance, namely the
number of signatures and ratifications by States, would
depend on a number of extraneous factors, of which the
debates and documents of the Sixth Committee could
not give any satisfactory indication.

21. The draft code, which thus reflected some hesita-
tions about questions involving political considerations,
nevertheless tended to attach only marginal importance
to the fact that the exercise of progressive development
and codification now being carried out was also an exer-
cise in penal legislation. In that connection, it was true
that the work in progress did raise important questions
of justice and morality, for the difficulties involved in
reconciling law and justice took on particular signifi-
cance when the subject-matter was criminal law.

22. Before discussing those difficulties, he wished to
refer to some aspects of the way in which the penal
nature of the present task facilitated or hampered the
Commission’s work. For example, the requirement of
precision in penal drafting provided a satisfactory yard-
stick against which texts could be examined. Moreover,
the jurisdictional guarantees set out in draft article 6 as
submitted by the Special Rapporteur in his fifth report
(A/CN.4/404) were common to all schools of law and
legal systems, so that it should be relatively easy to
define responsibility and exceptions thereto. It was also
fortunate that questions such as the presumption of in-
nocence, the requirement of intent and the individuality
of penalties were part of what was sometimes described
as ‘“‘settled law’’.

23. Other more fundamental questions relating to the
concept of criminal responsibility were, however, far
from settled. It was, for example, doubtful whether a
broad interpretation of the term /ex in the maxim
nullum crimen sine lege would do away with the in-
herent tensions between justice and law or, in other
words, between natural law and positive law. It was
open to question whether statutory limitations were the
result of the technical problems involved in obtaining
evidence or of the divine blessing of forgetfulness and
forgiveness. He also had doubts about paragraph (2) of
the commentary to draft article 1, which stated that
“‘the reaction to an act by the international community
at a given time and the depth of the reprobation elicited
by it are what makes it an offence against the peace and
security of mankind’’. To give but one example, only a
few decades previously the erection of military fortifica-
tions in breach of treaty obligations would have been
regarded an an offence suitable for inclusion in the
code, whereas, at present, such an action would be
regarded as an offence suitable for inclusion in the
present topic lay not only at the meeting-point of law
and politics, but also at the meeting-point of law and
justice.

24. Turning to the principle aut dedere aut punire, in
connection with which he agreed that the word punire
should be replaced by judicare, he said that he had no
objection to the use of Latin. The problem, as he saw it,
was that a procedural formula was being elevated to
the rank of a principle of substance. Accordingly, the
wording of draft article 4 should be amended in the

following ways. First, provision should be made for a
system of priorities to avoid conflicts of jurisdiction and
competing applications for extradition. Secondly, as
just stressed by Mr. Arangio-Ruiz, it should be specified
that States were under an obligation to incorporate the
provisions of the code into their internal legal systems
and that, in so far as possible, penalties should be
uniform. Thirdly, with regard to the question of
asylum, he suggested the adoption of the compromise
formula embodied in a number of recent conventions,
such as those dealing with so-called ‘‘aerial offences”’,
the taking of hostages and crimes against internationally
protected persons. Fourthly, with regard to jurisdic-
tional guarantees, he suggested that the Commission
should follow the 1979 International Convention
against the Taking of Hostages,'? which differed in that
respect from earlier conventions. Fifthly, the effect of
the rule qut dedere aut judicare on the existing web of
extradition treaties should be carefully considered, par-
ticularly with a view to ensuring that States which had a
stronger jurisdictional claim than others, but which did
not have an extradition treaty with the State in whose
territory the alleged offender had been found, were not
discriminated against simply by virtue of the absence of
such a treaty.

25. If a system of universal jurisdiction was to operate
properly, the international community as a whole had
to consider that persons accused of certain acts had ex-
cluded themselves from society by committing those
acts. Thus a group of States which shared the same
ideals and interests might quite easily decide that piracy,
for example, was a threat to their shared ideals and in-
terests and that it warranted the exercise of universal
jurisdiction. However, no such easy decision could be
made by an international community which was both
universal and heterogeneous; hence the admittedly
disappointing conclusion that drug traffickers were
perhaps the only group which might be the subject of
undisputed universal jurisdiction. He therefore urged
the Commission to give draft article 4 further considera-
tion before adopting it.

26. He agreed with the speakers who had said that, for
the sake of logic and clarity, the wording of paragraph |
of draft article 4 should be brought into line with that of
the corresponding provisions of the conventions to
which he had referred earlier.

27. He also agreed with the proposal to delete the
words ‘‘because of their nature’’ at the end of draft arti-
cle 5, but hoped that the principle underlying those
words would be explained in the commentary.

28. With regard to draft article 6, he noted that the
term “‘judicial guarantees’ was used in at least one
place, namely the third sentence of paragraph (6) of the
commentary, to describe what was meant by ‘‘jurisdic-
tional guarantees’’ in the title and text of the article. In
other instruments, however, the terms used were
“‘minimum guarantees’’ or ‘‘fundamental guarantees”’.
The Special Rapporteur might wish to consider whether
all those terms were synonymous, in which case the
choice between them would be a matter of legal taste.

2 See 1995th meeting, footnote 10.
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29. As for the title of the draft code, he noted that the
problem with regard to the use of the term ‘‘offences”’
existed only in English. It did not, for example, affect
the Arabic text.

30. Mr. PAWLAK recalled that, during the Second
World War, his country had suffered enormously as a
result of the policies and crimes of the leaders of Nazi
Germany. He was therefore firmly convinced of the
need for a universal instrument such as the draft code
on which the Commission was now working.

31. Asto the title, he agreed that the term ‘“offences’’
should be replaced by ‘‘crimes’’, which better reflected
the nature and content of the draft code.

32. He also agreed with the new text of draft article 3,
in which the word *‘person’’ had been replaced by “‘in-
dividual”’. That amendment removed any ambiguity as
to the scope of the code ratione personae. It would,
however, require some changes in the other articles, and
particularly in draft articles 6 and 8, where the word
“person’’ would also have to be replaced by *‘in-
dividual’’.

33, Draft article 4 was one of the most crucial provi-
sions of the entire draft, since it dealt with the problem
of the implementation of the code. The new text pro-
vided a practical solution to that problem, but that ap-
proach might give rise to difficulties, as the Special Rap-
porteur had recognized in the commentary. In that con-
nection, he drew attention to the principles embodied in
the 1945 London Agreement,'? to which was annexed
the Charter of the Nirnberg Tribunal, and in the
Charter of the Tokyo Tribunal.'* Those principles fully
took account of the provisions of the 1943 Moscow
Declaration!® concerning the return of war criminals to
the countries where they had committed their crimes.
He therefore suggested that the general rule to be em-
bodied in article 4 should be formulated along the
following lines:

‘‘Perpetrators of crimes against the peace and
security of mankind shall be tried and punished in the
country in which their crimes were committed, ac-
cording to the laws of that country.”

34, Such a provision would not only give effect to the
principle of territoriality, which was fully recognized by
the criminal laws of many countries, including his own,
which had embodied it in article 3 of its Penal Code, but
would also be in keeping with General Assembly resolu-
tion 3074 (XXVIII) of 3 December 1973 on principles of
international co-operation in the detection, arrest, ex-
tradition and punishment of persons guilty of war
crimes and crimes against humanity, paragraph 5 of
which stated:

5. Persons against whom there is evidence that they have commit-
ted war crimes and crimes against humanity shall be subject to trial
and, if found guilty, to punishment, as a general rule in the countries

in which they committed those crimes. In that connection, States shall
co-operate on guestions of extraditing such persons.

'* See 1992nd meeting, footnote 6.

' Ibid., footnote 11.

'* Declaration on German Atrocities, signed at Moscow on 30 Oc-
tober 1943 by the United Kingdom, the United States of America and
the Soviet Union; for the text, see United Nations, The Charter and
Judgment of the Niirnberg Tribunal. . . . (see 1996th meeting, foot-
note 15), p. 87, appendix I.

Perpetrators whose crimes had not been committed in a
particular country or had been committed in several
countries could be prosecuted by a group of countries
setting up a joint jurisdiction, as had been done at
Niirnberg and at Tokyo at the end of the Second World
War.

35. Indraft article 4, paragraph 2, he would prefer the
negative wording proposed by the Special Rapporteur to
be replaced by a positive formulation, such as: ‘‘In-
terested States may also establish an international
criminal jurisdiction.”

36. Neither the application of the principle of ter-
ritoriality nor collective trials could, however, solve all
the problems involved in prosecuting the perpetrators of
crimes against the peace and security of mankind. It was
therefore also necessary to apply the principle of univer-
sal repression, which was recognized in the legal systems
of many countries. In Poland, it was enshrined in article
115, paragraph 2, of the 1969 Penal Code, which stated
that Polish courts would apply Polish penal law if the
perpetrator had committed an offence outside Polish
territory that was punishable under an international
agreement to which Poland was a party. That general
principle of universal repression, which was also em-
bodied in a number of international instruments, such
as the International Convention on the Suppression and
Punishment of the Crime of Apartheid, might be stated
in the following terms:
““Every State has the duty to try any perpetrator of
a crime against the peace and security of mankind
committed in its territory or elsewhere or to extradite
him to the State where he has committed the crime.’

He was also not convinced that draft article 4 had to in-
clude a reference to the question of arrest. Perhaps the
term ‘‘detention’’ might be used, as in the Charter of
the Niirnberg Tribunal.

37. As he had already stressed, the implementation of
the code was the most important issue at stake. In that
connection, he drew attention to the principle of good
faith. As early as 1966, when listing the principles of
treaty interpretation, the Commission had pointed out
that: ‘“‘The first—interpretation in good faith—flows
directly from the rule pacta sunt servanda.’’'® He
stressed that point because he was aware of the dif-
ficulties involved in matters such as extradition, means
of obtaining evidence, contradictory judgments and a
uniform scale of penalties. He nevertheless believed
that, once the draft code became a binding international
treaty, it would be implemented in good faith according
to international legal practice.

38. Turning to the list of offences, he drew attention
to the need to avoid including almost every conceivable
violation of international law. It was necessary to con-
centrate on the fundamental issues and use a general
definition of the specific characteristics of international
crimes as a criterion for inclusion in the list. The code
should not only reflect the present state of the con-
science of the international community, but also point

' Paragraph (12) of the commentary to article 27 of the final draft
articles on the law of treaties adopted by the Commission at its
cighteenth session, Yearbook . . . 1966, vol. 11, p. 221, document
A/6309/Rev.1, part. II.
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the way for the development of international law.
Crimes against the peace and security of mankind might
therefore be characterized as acts which seriously
jeopardized the most vital interests of mankind,
violated the fundamental principles of jus cogens and
threatened individual nations, ethnic groups, civiliza-
tion and the right to life. Perhaps the Special Rap-
porteur could also consider the relationship between the
provisions of the draft code and those of article 19 of
part 1 of the draft articles on State responsibility.'” He
would also not object if the list of international crimes
included ‘‘ecocide’’, as a reflection of the need to
safeguard and preserve the environment, as well as the
first use of nuclear weapons, colonialism, apartheid,
economic aggression and mercenarism.

39. In conclusion, he recalled that, in the last pre-
ambular paragraph of resolution 41/75 of 3 December
1986, the General Assembly had stressed the urgent
need for the elaboration of the draft code. He therefore
requested the Special Rapporteur to indicate, in sum-
ming up the present discussion, whether he would con-
sider the possibility of preparing draft articles on crimes
against peace, crimes against humanity, war crimes and
related offences for the Commission’s next session.

40. Mr. DIAZ GONZALEZ commended the Special
Rapporteur for his remarkably consolidated fifth report
(A/CN.4/404), which took account of the comments
made not only by members of the Commission at its
previous session, but also by representatives in the Sixth
Committee at the forty-first session of the General
Assembly.

41. He could agree to draft article 1, but, for the
reasons just stated by Mr. Illueca, he thought that the
words ‘‘crimes under international law’’ should be
replaced by ‘‘international crimes’’.

42. Although draft article 2 rightly embodied the
sacrosanct rule nullum crimen, nulla poena sine lege,
the Commission still had to find the best way of drafting
a provision on the characterization of acts as offences
against the peace and security of mankind.

43. He preferred the former text of draft article 3,
which would make it possible to establish the criminal
responsibility of States, particularly since the Commis-
sion had adopted on first reading article 19 of part 1 of
the draft articles on State responsibility,’®* and of
criminal organizations.

44, Draft article 4 was the corner-stone of the entire
draft, for a code of offences against the peace and
security of mankind would be pointless if it did not pro-
vide for machinery for the enforcement of penalties or,
in other words, for the establishment of an international
criminal jurisdiction. All the proposals concerning the
form which such a jurisdiction might take were ac-
ceptable, but by far the best solution would be to set up
an international criminal court or, as a last resort, a
criminal division of the ICJ. He found the title of article
4 inappropriate, not because it was in Latin, which was
the language of the law par excellence, but because it did
not take account of practical realities: the point was not

'7 See 1993rd meeting, footnote 7.
'* Ibid.

to punish or extradite, but rather to try or extradite.
That was why the text of paragraph 1 was unsatisfac-
tory. A State must not merely arrest the alleged
perpetrator of an offence against the peace and security
of mankind found in its territory: it also had an obliga-
tion to mount a search for him in order to arrest him
and then try or extradite him. It would, however, be
more accurate to replace the word ‘‘perpetrator’’ by
‘““alleged perpetrator’’, since the situation to which
reference was being made had taken place prior to trial.

45, He had no problem accepting draft article 5, but
thought that the words ‘‘because of their nature’’ were
unnecessary.

46. With regard to the Spanish title of draft article 6,
the words Garantias jurisdiccionales should be replaced
by Garantias procesales or by Garantias judiciales.

47. Draft article 7 seemed to establish the supremacy
of internal law and therefore contradicted draft article
2, which established the supremacy of international law
over internal law, a rule that was already recognized in
international law and in internal law. In the text itself, it
would be preferable to use the words ‘“alleged offence’’
and to replace the words ‘‘penal procedure of a State’’
by ‘‘penal procedure provided for in the present Code’.

48. In draft article 8, paragraph 2, he proposed that
the words ‘‘and punishment’’ should be deleted, for the
person in question might be acquitted. He also sug-
gested that the words ‘‘the community of nations”
should be replaced by ‘‘the international community”’.

49. Draft article 9 appeared to refer to extenuating or
absolving circumstances, rather than to exceptions to
the principle of responsibility. In that connection, he
agreed with the comments on intent and motive made by
Mr. Barsegov (1999th meeting), which had shed light on
the various objective and subjective factors that entered
into the definition of offences against the peace and
security of mankind.

50. Of all the exceptions listed in draft article 9, he
might be able to agree to self-defence in the case, for ex-
ample, of an act of aggression, but there could be no
question of self-defence if the intent had been to commit
aggression. Similarly, error of fact or of law could not
be invoked if intent to commit genocide had been
established. The Commission should take great care on
such points and carefully study extenuating or absolving
circumstances, many of which would have to be ruled
out in the case of the offences covered by the code.
Could a State justify a policy of apartheid by exercising
its right to self-defence against a community living in its
territory? Could it claim that responsibility in that
regard lay only with the head of State? Could a State’s
police force be unaware that, in implementing such a
policy, it was committing a crime against humanity?

51. He had a few drafting comments to make with
regard to the Spanish text of the draft articles, and, in
co-operation with the other Spanish-speaking members
of the Commission, he would make available to the
secretariat a document containing the corrections to be
made.

52. Mr. BEESLEY commended the Special Rap-
porteur for the way in which he had taken account of
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the comments made on the present topic in the Sixth
Committee of the General Assembly.

53. The proposal he had put forward at the 1994th
meeting had drawn upon the procedures of the ICJ and
had been made on the assumption that it might be
unrealistic to base the Commission’s work on the expec-
tation that an international tribunal would be estab-
lished. The proposal had been that the possibility should
be considered of enforcing the code through national
courts to which would be added a judge from the
jurisdiction of the accused, as well as one or more
judges from jurisdictions whose jurisprudence differed
from that of both the accused and the national court in
question. Such a procedure would not only interna-
tionalize the proceedings in a way that might be accept-
able to the international community, but also provide
some guarantee of impartiality and ensure the necessary
interaction of the different legal systems. It would serve
to ensure that the rights of the accused, as well as the in-
terests of the international community as a whole, were
protected. It might also provide a meeting-ground for
those who advocated the establishment of an interna-
tional criminal tribunal and those who thought it very
unlikely that such a tribunal would be established. It
would also make for certainty and uniformity in the ap-
plication of the law.

54. His proposal had been prompted by differences in
the jurisprudence of national jurisdictions in the field of
criminal law. Matters such as the presumption of in-
nocence had been settled by the draft code, but other
matters had not. He had in mind, for example, the
obligation to inform the accused of his rights at the time
of arrest, the rules applicable to the questioning of the
accused, trial by jury, the rules of evidence and of ex-
tradition, the right to bail and the writ of habeas corpus.
Furthermore, while there was common ground in the
Commission with regard to the rule on non-
retroactivity, there was no such common ground with
regard to an exhaustive or non-exhaustive list of of-
fences. In that connection, the worst thing, in his view,
would be to agree on a rule of non-retroactivity coupled
with an open-ended list of offences, the effect of which
might be to cause some national jurisdictions to add to
the list, thereby making it retroactive in effect.

5§5. The questions of superior orders and mens rea
showed that jurists from different jurisdictions in-
variably reflected their own legal system. With regard to
superior orders, it was clear from the cases cited by
Leslie Green in his 1976 study'? that countries such
as Belgium, Canada, France, the Federal Republic of
Germany, Ghana, Israel, the Netherlands, Norway,
Poland, the United Kingdom and the United States had
all rejected the defence of superior orders. On that
issue, therefore, the Commission was on sure ground
and could be reasonably certain of the results that
would be achieved. Mens rea, on the other hand, was
regarded by some as equivalent to motivation, whereas,
in English law at least, it was something different. To il-
lustrate that point he read out certain excerpts from
Halisbury’s Laws of England, drawing particular atten-
tion to paragraphs 3, 4, 6 and 7 of part I, section I.

" L. C. Green, Superior Orders in National and International Law
(Leyden, Sijthoff, 1976).

Those passages underlined the relevance of the concept
of mens rea in many countries whose jurisprudence, like
Canada’s, had its origins in that of the courts of what
had formerly been the British Empire, with its attendant
safeguards such as trial by jury and habeas corpus. They
also underlined the need to take account of the fact that
jurisprudence was not uniform in all parts of the world.
For all those reasons, he considered it essential to draft
an instrument that could be implemented universally
and in the utmost good faith.

56. Turning to the title of the topic, he said that he
would prefer the word “‘crime’’ to the word ‘‘offence’’,
since the latter was often used to denote relatively minor
offences. A possible alternative might be the term
“‘capital crime’’.

57. He agreed that the code should provide that States
must take the necessary steps to incorporate its rules
into their own internal law. Canada, whose law did not
provide for the automatic application of international
instruments, had had to legislate to that effect in almost
all such cases. The 1947 United Nations Act, for exam-
ple, had been passed to take account of the Charter of
the United Nations and to enable Canada to implement
the decisions of the Security Council. As Canada was
not the only country in that position, the code should
impose a similar obligation on all States so that none
could later plead its constitution as a defence.

58. On the question whether the list of offences should
be exhaustive or non-exhaustive, he said that Canadian
criminal law, for its part, had never been concerned
with the establishment of such a list: depending on the
case and as society had changed, certain acts had been
made punishable by law, while the punishable nature of
other acts had been abolished. In the case of the draft
code, the answer might lie in an annex which could later
be amended.

59. As to whether the code could be applied to crimes
committed both by individuals and by States, it would
be difficult to envisage a workable procedure whereby
one State could find another State guilty in the absence
either of an international tribunal or at least of some
mixed tribunal that would include judges from other
jurisdictions. He therefore considered that the Special
Rapporteur was right to confine the scope of the code
for the time being to the individual.

60. With regard to draft article 1, although he
understood the Special Rapporteur’s point of view con-
cerning the idea of seriousness (para. (2) of the com-
mentary), he would like that idea to be mentioned in the
code at some point.

61. Asto draft article 2, it was important to note that
the code would be meaningless if it was not based on the
assumption of the supremacy of international criminal
law; hence the need for a provision inviting States to
legislate to that effect. He agreed with the Special Rap-
porteur (para. (7) of the commentary) that to use the
non bis in idem rule to oppose international prosecution
would be a negation of international criminal law and,
in practice, would completely paralyse the punitive
system based on the code. That point therefore required
serious consideration.
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62. He also agreed that draft article 4 was the essence
of the entire draft code, but he did not agree with the
use of the word ‘“perpetrator’’, which seemed to imply a
presumption of guilt. It would be better to refer to the
“‘accused’’ or to the ‘‘individual charged with the of-
fence”’.

63. There was an apparent omission in draft article 6
on jurisdictional guarantees, for it made no reference to
legal capacity; but, in the modern-day world, children
were in fact taking part in fighting. And what of in-
sanity, which constituted a defence in many jurisdic-
tions?

64. Mr. KOROMA said that, without in any way
wishing to criticize the Secretariat, he regretted that only
one summary record had been made available so far.
The task of members would be facilitated if they could
refer to the summary records as the Commission’s
discussions progressed.

65. He continued to believe that the title of the draft
code should be retained as it stood. Black’s Law Dic-
tionary showed that ‘‘offence’’ was a generic term em-
bracing both felonies and misdemeanours. It was poss-
ible that the title could be amended at a later stage to
refer to ‘‘crimes’’, but, until it had been agreed which
offences constituted offences against the peace and
security of mankind, the title should stand.

66. He did not agree that draft article 5 was
superfluous. It was true that certain jurisdictions im-
posed a statutory limitation for criminal offences.
However, in the case of extremely serious offences, such
as genocide, war crimes and crimes against humanity, it
should not be possible to invoke statutory limitations in
order to prevent prosecution, no matter how long the
period of time involved.

67. He did not understand why an argument had
arisen regarding the primacy of internal law or interna-
tional law and the adoption of the code under internal
law. Different States obviously had different ways of in-
corporating international law into their internal law.
The main point was to agree on what was acceptable to
all States and, then and only then, for States to decide
how to translate the code into their legislation.

68. The thesis argued by Mr. Barsegov (1999th
meeting) regarding mens rea, which he endorsed, had its
justification in the outcome of the Niirnberg Trial,
when the defences of superior orders and duress had
been rejected because of the magnitude of the crimes in-
volved. Genocide and crimes against humanity could
also not be excused on the ground that there had been
no intent to commit the offence. Nor, in his view, could
lack of capacity or insanity constitute a defence in the
case of offences against the peace and security of
mankind. Children, to whom reference had been made,
might be capable of murder, but they could not commit
genocide without the support of the State. That was why
such defences had been rejected whenever they had been
invoked.

69. Mr. BEESLEY said that, in his earlier statement,
he had not been arguing for or against any particular
point, but had merely wished to draw attention to the
fact that systems of jurisprudence differed on such

issues as mens rea and an exhaustive list of offences.
The Commission would ignore that fact at its peril.

70. Mr. Sreenivasa RAO said he did not think that
there was any wide divergence of views in the Commis-
sion on the question of mens rea, given the nature of the
crimes involved. Crimes such as apartheid, genocide
and the use of nuclear weapons placed the whole of
mankind in jeopardy and there was therefore no
justification for extrapolating from ordinary internal
law concepts. The Commission could be guided by the
principles of ordinary criminal law, but it should be very
careful about applying them to international situations.

71. It had rightly been said that there was no need for
the Commission to become involved in the implementa-
tion of the code. As he had already pointed out (1994th
meeting), the Commission’s first aim should be the for-
mulation of rules that would command the broadest
possible agreement. It should then be left to individual
States to decide how best to implement the code.
Mr. Beesley’s suggestion, which looked to the practical
realities, was an innovation that merited consideration.
The Commission had made good progress and neither
mens rea nor the implementation of the code should de-
tain it any longer.

72. Mr. CALERO RODRIGUES said he agreed with
Mr. Koroma that the word ‘‘offence’’ in the title of the
draft code was correct. It was, however, also imprecise,
for it was a general term which covered not only crimes,
but also minor offences, whereas the draft code dealt
solely with the category of offences known as crimes.

73. Mr. BARSEGOYV said that the comments he had
made at the previous meeting on the question of intent
and motive had nothing to do with the particular
characteristics of his own country’s legal system. The
subjective element of intent, whether or not it could be
invoked under internal law in the case of ordinary
crimes, could not be invoked in the case of offences
against the peace and security of mankind. Contrary to
what some people might think, international law was
not merely a transposition of internal law to external
relations.

The meeting rose at 1.05 p.m.
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Draft Code of Offences against the Peace and Security
of Mankind' (continued) (A/CN.4/398,> A/
CN.4/404,° A/CN.4/407 and Add.1 and 2,* A/
CN.4/L.410, sect. E, ILC(XXXIX)/Conf.Room
Doc.3 and Add.1)

[Agenda item 5]

FIFTH REPORT OF THE SPECIAL RAPPORTEUR
(concluded)

ARrTICLES ) TO 11° (concluded)

1. The CHAIRMAN invited the Special Rapporteur to
sum up the discussion.

2. Mr. THIAM (Special Rapporteur) thanked the
members of the Commission for their contribution to a
debate notable for its richness and depth. Starting with
general considerations, he noted that some English-
speaking members had proposed that, in the title of the
topic, the word “‘offences’’ should be replaced by
‘‘crimes’’, whereas others, who were less numerous,
would prefer the title to remain unchanged. While he
did not feel qualified to settle that question, it seemed to
him that the word ‘offence’’ was indeed a generic term
and that the word ‘‘crime’’ denoted a particular class of
offences, namely the most serious. No doubt the
Drafting Committee could settle that question.

3. There had been much discussion on the question of
intent, which of course arose in both internal law and
international law. In internal law, offences were divided
into two or three categories, according to the legal
system concerned. French law, for example, distin-
guished between contraventions, délits and crimes, and,
depending on the category of offence considered, intent
might or might not have to be established; a contraven-
tion could, indeed, be committed unintentionally,
whereas a délit and a crime presupposed a guilty inten-
tion. But there were exceptions: it might happen that a
contravention constituted a délit, for example in the
case of a traffic accident involving death. Similarly,
assault and wounding which caused death uninten-
tionally was treated as a crime. Offences against the
peace and security of mankind were, in principle, the
most serious crimes, and it must therefore be accepted
a priori that they involved intent. But the question re-
mained what was the content of the intent? Some took
the view that motive and intent were the same and that
to determine, for example, whether an act of genocide
had been committed, it was necessary to examine the
feeling of the author of that act to ascertain his motive
for committing it. Others considered that it was not the
motive for the act that was important, but its mass,
systematic character. Those two theses had different
consequences: in the first case, there could be an offence
against the peace and security of mankind even if the
rights of only one human being had been violated; in the

' The draft code adopted by the Commission at its sixth session, in
1954 (Yearbook . . . 1954, vol. 11, pp. 151-152, document A/2693,
para. 54), is reproduced in Yearbook . . . 1985, vol. 11 (Part Two),
p. 8, para. 18.

* Reproduced in Yearbook . . . 1986, vol. 11 (Part One).

* Reproduced in Yearbook . . . 1987, vol. 11 (Part One).

 Ibid.

* For the texts, see 1992nd meeting, para. 3.

second case, it was the mass and systematic character of
the offence which caused it to be characterized as an of-
fence against the peace and security of mankind. It was
difficult to decide between the two theses, but a problem
arose concerning the burden of proof: for in the first
case, the accuser must establish intent, whereas in the
second, the mass nature of the act presupposed a guilty
intention. In fact, those questions were very often left to
judges, who decided according to the circumstances of
the case. Moreover, the position of the judge in criminal
law and his ‘‘inner conviction’’ were well known.

4. The question had been raised whether complicity
and attempt should be included among the general prin-
ciples or treated as separate offences. The research he
had carried out on the criminal codes of many countries
showed that complicity and attempt were sometimes in-
corporated in general principles and sometimes treated
as separate offences; there was no authoritative doctrine
on that point and it was really more a matter of form
than of substance. The Commission could therefore
reserve the question, or leave it to the Drafting Commit-
tee to decide where to place those two notions in the
code.

5. If there was one point on which there was total
agreement, it was the quality of seriousness: offences
against the peace and security of mankind were the most
serious offences, and all questions linked to that fact
were merely matters of form. Should the notion of
seriousness be stated in the definition, in the general
principles, or in the commentaries? There again, the
Drafting Committee could decide.

6. On draft article 1 there had, from the outset, been
two opposing views, one favouring a definition by
enumeration and the other a definition based on a
general criterion. Since the discussions which had taken
place over the years in the Commission and in the Sixth
Committee of the General Assembly had shown that the
first view was dominant, he had thought it preferable to
revert to his initial proposal of a definition by enumera-
tion, which was, moreover, the method most commonly
used in criminal law. In any case, if a reference to
general principles was considered unnecessary, there
would be no need for a general definition either, since
such a reference would make it possible to draw up a
declaratory list, but not an exhaustive one.

7. But there was one possibility which seemed to have
the support of the majority. Since criminal law had to
be strictly interpreted, neither general criteria nor
methods such as analogy would be used to characterize
an act; to be characterized as an offence against the
peace and security of mankind it would have to appear
on a list and the list would have to be exhaustive. That
did not mean that the list could not be revised as inter-
national society evolved, in the same way as criminal
and civil codes were revised in internal law. To over-
come the reluctance to adopt such a definition by
enumeration, he pointed out that it was an accepted
principle of the Commission that, for any topic studied,
definitions should always be provisional until the work
was completed. He therefore believed that a definition
by enumeration would be preferable, it being under-
stood that it would be provisional, that it could always
be improved and that, once the list of offences against
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the peace and security of mankind had been drawn up,
the Commission would decide on the definition to be
finally adopted.

8. Referring to the expression *‘crimes under interna-
tional law”’ in draft article 1, he pointed out that it had
already been used in Principle I of the Niirnberg Prin-
ciples® and in article 1 of the 1954 draft code. The
reason why that expression was justified was that, in
reality, international crimes did not all have the same
source: there were international crimes by nature, that
was to say crimes coming directly under international
law because the international community as a whole
regarded them as crimes, and international crimes which
had been made crimes under a convention concluded for
the purposes of prosecution and punishment. Person-
ally, he was not unduly attached to the expression
‘“‘crimes under international law’’; he thought it would
be better to let the Drafting Committee settle that issue.

9. Draft article 2 raised the problem of the autonomy
of international criminal law, which had two aspects,
one concerning affirmation of the principle of the
autonomy of international criminal law and the other its
implementation.

10. The autonomy of international criminal law,
which was a corollary of the autonomy of general inter-
national law, was a principle to which there was no ob-
jection. The question arose, however, what was the real
source of international criminal law: conventions, or
general principles of law? That was not a new subject of
debate. In practice, the most frequent case was that a
rule existed, which was not yet formulated, but was ap-
plied as a customary rule; then at some particular time
written law—in other words a convention—confirmed
its existence. It was then that the question of the source
of the rule arose; it was a difficult question, but purely
theoretical, and the answer mattered little for the
drafting of the code.

11. The other aspect of the problem—that of the im-
plementation of international criminal law—was more
interesting and more important. The organs of States
were undoubtedly responsible for such implementation,
but it was there that methods differed: there was the
method of direct application of international conven-
tions, as in the common-law countries, and the method
of indirect application, by way of ratification or ap-
proval; and lastly, States could declare, when acceding
to an international convention, that the accession en-
tailed automatic application of the instrument in their
territory. It was not an easy problem to solve and the
Commission would have to decide either to leave each
State free to choose the method, or to provide that ac-
cession to the code required automatic incorporation of
its provisions in internal law. The best course, however,
might be to complete the first part of the work, which
consisted in defining the acts to be condemned, before
passing on to the second part, which would deal with the
modalities of application of the code.

12. Draft article 3 on individual responsibility raised
very difficult problems, for two separate subjects of law
were involved: the individual as a natural person and the
State as a legal person. It was clearly impossible to apply

¢ See 1992nd meeting, footnote 12.

the same rules to those two subjects, so the questions
should be taken up seriatim. For the time being,
therefore, the content of the draft code ratione personae
was confined to natural persons, that was to say in-
dividuals. But that was where article 19 of part 1 of the
draft articles on State responsibility’ came in and the
ambiguity of the word ‘‘crime’’ appeared. The language
of internal law was not rich, and that of international
law even less so, since it had recourse to terms borrowed
from internal law which changed their content when
they passed into the sphere of international law. For ex-
ample, in the French legal system, a délit had both a
civil content and a criminal content, and the same word
was used to denote those two entirely different notions.
The same applied to the word ‘‘crime’’ in international
law, which had two different meanings, depending on
whether it was applied to individuals or to States. In ar-
ticle 19 of part 1 of the draft articles on State respon-
sibility, the word ‘‘crime’’ did not have a criminal con-
tent: it had a totally different content, namely a civil
one, as could be seen from the commentary to the arti-
cle.® For instance, in paragraph (59) of the commentary,
a clear distinction was made between the criminal
responsibility of the individual and the international
responsibility of the State; similarly, paragraph (21)
distinguished between the criminal responsibility of the
individual acting as an organ of the State and the inter-
national responsibility of the State itself. Of course,
those two kinds of responsibility could be linked in in-
ternal law when they derived from an act which could
generate both criminal and civil responsibility, and it
might be thought that that also applied in international
law to a crime committed by an individual acting as an
organ of the State. But since paragraph (44) of the same
commentary showed that the theory of criminal respon-
sibility of the State was not yet dominant, the Commis-
sion would do well not to prejudge that question in the
draft code, especially as States themselves, to judge
from their comments,’ did not favour it. Accord-
ingly, he was willing to amend draft article 3 by adding a
new paragraph to read:

““The foregoing provision does not preclude the in-
ternational responsibility of a State for crimes com-
mited by an individual in his capacity as an agent of
that State.”’

As to the criminal responsibility of the State itself, the
Commission could indicate in the commentary that the
criminal responsibility of the individual, as provided for
in article 3, was without prejudice to the question of the
criminal responsibility of the State for an international
crime, explaining the reasons which had led it to take
that position.

13. The discussion on draft article 4 had been con-
cerned with choice—the choice between establishing an
international criminal court and providing for universal
jurisdiction. But in fact there was no choice: it was not a
question of conferring exclusive jurisdiction on a future

? See 1993rd meeting, footnote 7.
* Yearbook . . . 1976, vol. 11 (Part Two), pp. 96 ef seq.

° See the views of Member States and intergovernmental organiza-
tions received pursuant to paragraph 2 of General Assembly resolu-
tion 40/69 of 11 December 1985 and circulated to the General
Assembly, at its forty-first session, in document A/41/537 and Add. 1
and 2.
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international criminal court, or of thereby excluding the
jurisdiction of national courts. The two systems would
have to be combined. Some members of the Commis-
sion had spoken in favour of establishing an interna-
tional criminal court, but it remained to be seen whether
it would ever come into being. Moreover, that solution
also raised serious problems. For example, who would
be responsible for conducting prosecutions? Would a
department of public prosecutions be set up that was in-
dependent of States? And supposing that that were
possible, how would that department prosecute wanted
persons who were in the territory of sovereign States? If
it had no authority there, and the task was entrusted to
the magistrates of a State’s internal legal order, would
there not be duplication of functions? Lastly, if the in-
ternational court was to be part of the United Nations
system, it would be necessary to amend the Charter:
were Member States prepared to do so?

14. He was not overlooking the difficulties caused by
the rule of territoriality. It was true that that rule had
been applied after the Second World War for the trial of
a number of war crimes. But the draft code covered a
whole group of offences, not only war crimes. For in-
stance, the crime of genocide could be committed in
time of war or of peace. It could also be committed by a
State in its own territory: in that case, how was the rule
of territoriality to be applied? Would a State which had
committed the crime of genocide try itself? To all those
questions was linked the question of localization: some
crimes could be localized, others could not. That was
why the 1945 London Agreement'® had provided for a
multiple system. In the preamble, it had laid down the
principle of territoriality in the following terms:

And whereas the Moscow Declaration of the 30th October
1943 on German atrocities in Occupied Europe stated that those Ger-
man officers and men and members of the Nazi Party who have been
responsible for or have taken a consenting part in atrocities and crimes
will be sent back to the countries in which their abominable deeds were
done in order that they may be judged and punished according to the
laws of these liberated countries and of the free Governments that will
be created therein;

and in article 6 it had laid down the principle of interna-
tional criminal jurisdiction and personal competence by
providing:

Nothing in this Agreement shall prejudice the jurisdiction or the
powers of any national or occupation court established or to be

established in any Allied territory or in Germany for the trial of war
criminals.

15. The discussion on choice was therefore pointless:
the international reality must be taken into account. It
was true that the establishment of an international
criminal court represented an ideal to be attained; but
other principles must not be excluded. That was why he
had chosen a flexible system, in which the rule of ex-
tradition, while making it possible to give preference to
territorial jurisdiction, did not exclude international
jurisdiction or even personal competence. With regard
to extradition, he was willing to specify in draft article 4
that the offences covered by the code were common
crimes, not only with respect to extradition, but also
with respect to the rules of detention. Such a provision
need not be detailed, for extradition, as understood in
the draft code, was an international obligation of States

' See 1992nd meeting, footnote 6.

on the same level as the obligation to try the offender.
That being so, draft article 4 would not give rise to any
objection on principle and the drafting problems could
be entrusted to the Drafting Committee.

16. Draft article 5 did not appear to meet with any ob-
jections and he agreed to add a provision indicating that
the rule of non-applicability of statutory limitations ap-
plied to all the offences; it would indeed be impossible
to make a distinction between war crimes and crimes
against humanity.

17. It was true that he had not taken up the problem of
pardon and amnesty, although he knew that certain
tribunals established after the Second World War had
affirmed that the crimes they had to try could not be
pardoned or amnestied. The Commission could con-
sider later whether it should include a provision to that
effect in the draft code.

18. Positions differed on draft article 6, and they had
changed over a period of time. At the outset, he had
submitted a single provision and it had been at the re-
quest of some members of the Commission that he had
later submitted a non-exhaustive list of the most impor-
tant guarantees, to which he was currently invited to
add others, such as the right of appeal or preliminary in-
quiry. The problem that arose was one of drafting, ex-
cept perhaps in regard to the right of appeal. He had
thought of that guarantee, but had not included it in the
draft article submitted in his fifth report (A/CN.4/404)
because he had been dissuaded by the possibility of
establishing an international criminal court, which
would be a supreme court like the Niirnberg Tribunal,
the Charter'' of which, in article 26, provided:

The judgment of the Tribunal as to the guilt or the innocence of any

defendant shall give the reasons on which it is based, and shall be final
and not subject to review.

He need hardly point out that, in matters of general in-
ternational law, the judgments of the ICJ were also final
and not subject to review. In internal law, some systems
did not recognize the right of appeal in criminal cases,
except that judgments rendered in assize courts could be
quashed for breach of a rule of law. It would therefore
be for the Commission to decide whether the right of
appeal was a fundamental matter or not. Generally
speaking, he thought that, since the Commission was
dealing with international law, it would be better to
avoid procedural rules.

19. He noted that there had been no objections of
principle to draft article 7 and agreed to add a provision
reading:

“The foregoing rule cannot be pleaded in bar
before an international criminal court, but may be
taken into consideration in sentencing if the court
finds that justice so requires.”’

20. Draft article 8 also seemed to meet with approval
in principle, although some members had questioned
whether paragraph 2 should be retained. After mature
consideration he thought that that paragraph should in-
deed be deleted: if the list of offences was exhaustive,
that provision, which derived from the history of the

" Ibid.
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establishment of the Niirnberg Tribunal, might conflict
with the course the Commission had decided to follow.

21. Asto draft article 9, if the Commission decided to
recognize exceptions to the principle of responsibility, it
must at the same time recognize that those exceptions
could not apply to crimes against humanity in general,
but only to war crimes.

22, With regard to the distinction that one member of
the Commission had made between justifying cir-
cumstances and causes of non-responsibility, he agreed
that it existed in some legal systems and was based on
the fact that justifying circumstances, if established,
wiped out the offence—such as in the case of self-
defence—whereas causes of non-responsibility, such as
force majeure, only eliminated responsibility, letting the
offence subsist. As that distinction existed only in some
legal systems, however, he had preferred to group
together under a single heading all the exceptions, which
in any case eliminated responsibility, whether as justify-
ing facts or for some other reason.

23, To meet the concern of some members of the
Commission regarding self-defence, he pointed out that
that excuse could be invoked only in cases of aggression,
as he had explained in his fourth report (A/CN.4/398,
paras. 251-252). If a State carried out an action in the
exercise of its right of self-defence, since that right was
recognized, it could not be prosecuted: the offence was
obliterated.

24, With regard to the other exceptions, he thought
that, since some of them must be recognized in the case
of States—and part 1 of the draft articles on State
responsibility did provide for circumstances precluding
the wrongfulness of an act, in particular force majeure,
state of necessity and self-defence—they must also be
recognized in the case of individuals. It would be in-
tolerable if an individual who had committed a
wrongful act was subject to criminal prosecution
whereas the State on behalf of which he had acted was
absolved of responsibility. On that point he referred the
Commission to the cases mentioned in his fourth report.
It would be for the Drafting Committee to solve the
drafting problems and he would willingly assist in that
task.

25. The question of error was a difficult one, because
error resulted from lack of caution or attention by the
author of the act. Some members of the Commission
wished to distinguish between error of law, which would
not be accepted as a justifying circumstance, and error
of fact, which would be so accepted. On the problem of
error of law, he referred to the decision of the United
States military tribunal in the I. G. Farben case, cited in
his fourth report (ibid., para. 208), in which the tribunal
had accepted that a military commander might in some
cases be mistaken about the interpretation of the laws of
war. It remained for the Commission to decide whether
error of law should be systematically excluded in the
case of crimes against humanity. As to error of fact,
there were cases in which it seemed that it should be ac-
cepted. He reminded the Commission of a recent inci-
dent in which aircraft of one State had attacked a ship
of another State and the question had arisen whether it
was an intentional act or an error of fact: if error of fact

was ruled out in that case, it would be necessary to
recognize that there had been an act of aggression, with
all the consequences that entailed. Thus there were cases
in which error of fact must be accepted, and error had
its place in the draft code as an exception to the prin-
ciple of responsibility, although it was necessary to con-
sider the question whether it should be regarded as a
cause of non-responsibility in all cases, or as an absolv-
ing excuse.

26. In conclusion, noting that the Commission was in
agreement on the essentials of the draft articles submit-
ted in his fifth report (A/CN.4/404) and that only
problems of form remained to be settled, he suggested
that the draft articles be referred to the Drafting Com-
mittee on the understanding that the Committee would
take into consideration all the written and oral pro-
posals made concerning them.

27. The CHAIRMAN thanked the Special Rapporteur
for his comprehensive summary of the discussion and
suggested that draft articles 1 to 11 be referred to the
Drafting Committee.

28. Mr. NJENGA said that certain issues raised by the
Special Rapporteur should be clarified before the draft
articles were referred to the Drafting Committee. For
example, he did not agree with the Special Rapporteur
on the question of the right of appeal, which was pro-
vided for not only in the International Covenant on
Civil and Political Rights (art. 14, para. 5), but also, im-
plicitly, in Additional Protocol 1'? (art. 75, para. 4 (j))
to the 1949 Geneva Conventions. He could understand
the objection to the right of appeal in the case of an in-
ternational court, or even in the case of an ad hoc
tribunal of the type advocated by Mr. Beesley (1994th
meeting); but the position was very different when it
came to national courts, where the right of appeal, when
allowed, was a fundamental right which could not be
denied. The point was especially important because of
the different approaches to it adopted by different
countries.

29. Mr. THIAM (Special Rapporteur) said that he had
not rejected the right of appeal; if a national court was
called upon to try the alleged perpetrator of a crime, it
would do so under internal law and rules of procedure,
including the right of appeal. The only case in which it
would be difficult to recognize that right was when an
international tribunal was called upon to try the ac-
cused.

30. Mr. BARSEGOV, referring to the distinction he
had made in his earlier statement (1999th meeting) be-
tween intent and motive—a distinction that was
recognized in all legal theory—observed that the Special
Rapporteur had dealt only with intent and that the ques-
tion seemed to call for more thorough examination,
since the Commission was not in agreement. He would
like to know the Special Rapporteur’s position on
motive, and emphasized that motive had not been
recognized as an exception by the Niirnberg Tribunal or
in the International Convention on the Suppression and
Punishment of the Crime of Apartheid or the Defintion
of Aggression. He therefore questioned whether there

'z Ibid., footnote 10.
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was agreement on that point and whether the Draft-
ing Committee could deal with it.

31. After a brief exchange of views in which Mr.
ARANGIO-RUIZ and Mr. Sreenivasa RAO took part,
the CHAIRMAN suggested that the Commission
should refer draft articles 1 to 11 as submitted by the
Special Rapporteur in his fifth report to the Drafting
Committee for consideration in the light of the debate
and of the subsequent exchange of views.

It was so agreed."*

32. Mr. EIRIKSSON observed that the discussion had
shown the need to review the Commission’s working
methods. He trusted that the matter would soon be
taken up by the Planning Group.

Mr. Diaz Gonzdlez, First Vice-Chairman, took the
Chair.,

The law of the non-navigational uses of international
watercourses (A/CN.4/399 and Add.1 and 2,'*
A/CN.4/406 and Add.1 and 2,"> A/CN.4/L.410,
sect. G)

[Agenda item 6]

THIRD REPORT OF THE SPECIAL RAPPORTEUR

CHAPTER 11l OF THE DRAFT:'¢
ARTICLES 10 TO 15

33. The CHAIRMAN invited the Special Rapporteur
to introduce his third report on the topic (A/CN.4/406
and Add.1 and 2), as well as the six articles of chapter
II1I of the draft submitted therein, which read:

CHAPTER 111

GENERAL PRINCIPLES OF CO-OPERATION, NOTIFICATION
AND PROVISION OF DATA AND INFORMATION

Article 10. General obligation to co-operate

States shall co-operate in good faith with other concerned States in
their relations concerning international watercourses and in the fulfil-
ment of their respective obligations under the present articles.

Article 11. Notification concerning proposed uses

If a State contemplates a new use of an international watercourse
which may cause appreciable harm to other States, it shall provide
those States with timely notice thereof. Such notice shall be accom-
panied by available technical data and information that are sufficient
to enable the other States to determine and evaluate the potential for
harm posed by the proposed new use.

'3 For consideration of draft articles 1, 2, 3, 5 and 6 proposed by the
Drafting Committee, see 2031st and 2032nd meetings, and 2033rd
meeting, paras. 1-26.

4 Reproduced in Yearbook . . . 1986, vol. 11 (Part One).

s Reproduced in Yearbook . . . 1987, vol. 11 (Part One).

's The revised text of the outline for a draft convention, comprising
4] draft articles contained in six chapters, which the previous Special
Rapporteur, Mr. Evensen, submitted in his second report, appears in
Yearbook . 1984, vol. 11 (Part One), p. 101, document
A/CN.4/381.

Article 12.  Period for reply to notification

1. [ALTERNATIVE A] A State providing notice of a contemplated
new use under article 11 shall allow the notified States a reasonable
period of time within which to study and evaluate the potential for
harm entailed by the contemplated use and to communicate their
determinations to the notifying State.

1. [ALTERNATIVE B] Unless otherwise agreed, a State providing
notice of a contemplated new use under article 11 shall allow the
notified States a reasonable period of time, which shall not be less
than six months, within which to study and evaluate the potential for
harm entailed by the contemplated use and to communicate their
determinations to the notifying State.

2, During the period referred to in paragraph 1 of this article, the
notifying State shall co-operate with the notified States by providing
them, on request, with any additional data and information that are
available and necessary for an accurate evaluation, and shall not in-
itiate, or permit the initiation of, the proposed new use without the
consent of the notified States.

3. If the notifying State and the notified States do not agree on
what constitutes, under the circumstances, a reasonable period of time
for study and evaluation, they shall negotiate in good faith with a view
to agreeing upon such a period, taking into consideration all relevant
factors, including the urgency of the need for the new use and the dif-
ficulty of evaluating its potential effects. The process of study and
evaluation by the notified State shall proceed concurrently with the
negotiations provided for in this paragraph, and such negotiations
shall not unduly delay the initiation of the contemplated use or the at-
tainment of an agreed resolution under paragraph 3 of article 13.

Article 13. Reply to notification: consultation and negotiation

concerning proposed uses

1. If a State notified under article 11 of a contemplated use deter-
mines that such use would, or is likely to, cause it appreciable harm,
and that it would, or is likely to, result in the notifying State’s depriv-
ing the notified State of its equitable share of the uses and benefits of
the international watercourse, the notified State shall so inform the
notifying State within the period provided for in article 12.

2. The notifying State, upon being informed by the notified State
as provided in paragraph 1 of this article, is under a duty to consult
with the notified State with a view to confirming or adjusting the
determinations referred to in that paragraph.

3. If, under paragraph 2 of this article, the States are unable to ad-
Jjust the determinations satisfactorily through consultations, they shall
promptly enter into negotiations with a view to arriving at an agree-
ment on an equitable resolution of the situation. Such a resolution
may include modification of the contemplated use to eliminate the
causes of harm, adjustment of other uses being made by either of the
States and the provision by the proposing State of compensation,
monetary or otherwise, acceptable to the notified State,

4. The negotiations provided for in paragraph 3 shall be con-
ducted on the basis that each State must in good faith pay reasonable
regard to the rights and interests of the other State.

5. If the notifying and notified States are unable to resolve any
differences arising out of the application of this article through con-
sultations or negotiations, they shall resolve such differences through
the most expeditious procedures of pacific settlement available to and
binding upon them or, in the absence thereof, in accordance with the
dispute-settiement provisions of the present articles.

Article 14. Effect of failure to comply with articles 11 to 13

1. If a State contemplating a new use fails to provide notice
thereof to other States as required by article 11, any of those other
States believing that the contemplated use may cause it appreciable
harm may invoke the obligations of the former State under article 11.
In the event that the States concerned do not agree upon whether the
contemplated new use may cause appreciable harm to other States
within the meaning of article 11, they shall promptly enter into
negotiations, in the manner required by paragraphs 3 and 4 of article
13, with a view to resolving their differences. If the States concerned
are unable to resolve their differences through negotiations, they shall
resolve such differences through the most expeditious procedures of
pacific settlement available to and binding upon them or, in the
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absence thereof, in accordance with the dispute-settlement provisions
of the present articles.

2. If a notified State fails to reply to the notification within a
reasonable period, as required by article 13, the notifying State may,
subject to its obligations under article [9], proceed with the initiation
of the contemplated use, in accordance with the notification and any
other data and information communicated to the notified State, pro-
vided that the notifying State is in full compliance with articles 11
and 12.

3. If a State fails to provide notification of a contemplated use as
required by article 11, or otherwise fails to comply with articles 11 to
13, it shall incur liability for any harm caused to other States by the
new use, whether or not such harm is in violation of article [9].

Article 15. Proposed uses of utmost urgency

1. Subject to paragraphs 2 and 3 of this article, a State providing
notice of a contemplated use under article 11 may, notwithstanding
affirmative determinations by the notified State under paragraph 1 of
article 13, proceed with the initiation of the contemplated use if the
notifying State determines in good faith that the contemplated use is
of the utmost urgency, due to public health, safety, or similar con-
siderations, and provided that the notifying State makes a formal
declaration to the notified State of the urgency of the contemplated
use and of its intention to proceed with the initiation of that use.

2. The right of the notifying State to proceed with a contemplated
new use of utmost urgency pursuant to paragraph 1 of this article is
subject to the obligation of that State to comply fully with the re-
quirements of article 11, and to engage in consultations and nego-
tiations with the notified State, in accordance with article 13, concur-
rently with the implementation of its plans.

3. The notifying State shall be liable for any appreciable harm
caused to the notified State by the initiation of the contemplated use
under paragraph 1 of this article, except such as may be allowable
under article [9].

34. Mr. McCAFFREY (Special Rapporteur) said that
his third report (A/CN.4/406 and Add.l1 and 2) con-
sisted of four chapters and two annexes. Chapters I and
II and annexes I and II had been included largely as
background information. Chapter 111 formed the core
of the report, since it contained the draft articles he was
submitting to the Commission for discussion and action
at the present session. Chapter IV was an introduction
to the subtopic of exchange of data and information, on
which he intended to submit draft articles at the next
session. A general discussion on that chapter at the
present session, time permitting, would assist him in
preparing those draft articles.

35. Chapter I of the report contained a brief summary
of the status of the Commission’s work on the topic,
while a more extensive account could be found in his
preliminary report'” and in his second report
(A/CN.4/399 and Add.l and 2). At its thirty-second
session, in 1980, the Commission had provisionally
adopted six articles (arts. 1 to 5 and X), together with a
provisional working hypothesis as to what was meant by
the term ‘‘international watercourse system’’ (see
A/CN.4/406 and Add.1 and 2, paras. 2-3).

36. In his first report,'* submitted to the Commission
at its thirty-fifth session, in 1983, the previous Special
Rapporteur, Mr. Evensen, had submitted a complete set
of draft articles in the form of an outline for a draft
convention, the revised text of which, submitted in his

V" Yearbook . . . 1985, vol. 1l (Part One), p. 87, document
A/CN.4/393.

'* Yearbook . . . 1983, vol. Il (Part One), p. 155, document
A/CN.4/367.

second report at the thirty-sixth session, in 1984, com-
prised 41 draft articles. The Commission had decided at
its thirty-sixth session to refer articles 1 to 9 of the re-
visted outline to the Drafting Committee, which was
considering them now because, owing to lack of time, it
had been unable to do so earlier (see A/CN.4/399 and
Add.1 and 2, paras. 15-30).

37. Chapter 11 of the report under discussion con-
tained information on procedural rules relating to the
utilization of international watercourses. Section A
briefly reviewed the relevant features of a modern
system of water resource management and discussed
three examples. Two were taken from federal practice in
the United States of America, namely the legislation of
the State of Wyoming and the Delaware River Basin
Compact, simply because the details on them had been
readily available to him. However, they did provide an
indication of how modern planning processes could
work with regard to the management of water
resources. The third example was particularly apt for
the purposes of the present discussion, since it was that
of an international treaty on an international water-
course, namely the Convention between Mali,
Mauritania and Senegal relating to the status of the
Senegal River (Nouakchott, 1972).

38. Section B of chapter II dealt with the relationship
between procedural rules and the doctrine of equitable
utilization. The principle was so flexible and general in
character that it was difficult for individual States to ap-
ply. A set of procedural rules was therefore necessary.
Every State needed information on other States’ uses of
a watercourse, so as to be able to determine whether its
own intended utilization was in keeping with the princi-
ple in question. The purpose of the procedural rules set
out in the draft articles submitted in chapter III was to
ensure that information and data on the uses of a water-
course by other States were available to the State plan-
ning its own uses, thereby enabling it to take such data
and information into account and avoid any breach of
the equitable utilization principle.

39. The draft articles in chapter III fell into two
categories. The first, consisting only of draft article 10.
covered the general obligation to co-operate. The sec-
ond category, comprising draft articles 11 to 15, set out
rules on notification and consultation concerning pro-
posed uses, which could best be considered together.

40. Draft article 10 set out the general duty of States to
co-operate in their relations concerning international
watercourses and in the fulfilment of their respective
obligations under the draft. Such a duty to co-operate
was supported by a broad range of authority. In that
regard, he cited in his report international agreements
(A/CN.4/406 and Add.1 and 2, paras. 43-47), decisions
of international courts and tribunals (ibid., paras.
48-50), declarations and resolutions adopted by in-
tergovernmental organizations, conferences and
meetings (ibid., paras. 51-55) and studies by in-
tergovernmental and non-governmental organizations
(ibid., paras. 56-58). More particularly, reference was
made to the resolution entitled ““The pollution of rivers
and lakes and international law’’, adopted by the In-
stitute of International Law at its Athens session, in
1979, which set out the obligation of States to co-
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operate ‘‘in good faith with the other States concerned”’
(ibid., para. 58). That resolution went on to specify the
duty of States to provide data concerning pollution, to
give advance notification of potentially polluting ac-
tivities and to consult on actual or potential transboun-
dary pollution problems. Clearly, that duty was the out-
come of the general obligation of States to co-operatein
their relations concerning international watercourses.

41. Draft article 10 stipulated that it was the duty
of States to co-operate in good faith with other ‘‘con-
cerned States’’, a term he had used so as to avoid both
the expression ‘‘watercourse States’’, and the expression
“‘system States’’. It would be for the Commission to
decide on the final wording.

42. With regard to draft articles 11 to 15, he had also
cited international agreements (ibid., paras. 63-72),
decisions of international courts and tribunals (ibid.,
paras. 73-75), declarations and resolutions adopted by
intergovernmental organizations, conferences and
meetings (ibid., paras. 76-80) and studies by in-
tergovernmental and non-governmental organizations
(ibid., paras. 81-87).

43. Draft article 11 dealt with notification concerning
proposed uses. The first sentence required a State con-
templating a new use of an international watercourse
which could cause appreciable harm to other States to
provide those States with ‘‘timely notice’’ thereof. As
explained in paragraph (7) of the comments on the arti-
cle, the term “‘timely’’ was intended to require notifica-
tion sufficiently early in the planning stages to permit
meaningful consultation and negotiation, if necessary.
The criterion of ‘‘appreciable harm’’, which was ex-
plained in paragraph (5) of the comments, had its origin
in draft article 9 as submitted by the previous Special
Rapporteur, which was still before the Drafting Com-
mittee.

44. It should be noted that the ‘‘comments’’ on each
draft article were simply an explanation of his own
reasons for including certain terms and provisions in the
text. When the time came for the final adoption of each
article, the Commission would as usual attach its own
commentary, which would contain not only an explana-
tion of the content, but also references to international
instruments, judicial precedent and other supporting
material.

45. Draft article 12, stating the rule on the period for
replying to notification, contained two alternatives for
paragraph 1. Alternative A stated that the notifying
State must allow the notified States ‘‘a reasonable
period of time’’ within which to study and evaluate the
potential for harm entailed by the contemplated use and
to communicate their determinations to the notifying
State. Alternative B spoke instead of ‘‘a reasonable
period of time, which shall not be less than six months’’.
Paragraph 2 of the article stipulated that co-operation
was required between the parties concerned during the
period referred to in paragraph 1, and paragraph 3 set
out the duty to negotiate in good faith.

46. Draft article 13 dealt with the reply to notification,
and consultation and negotiation concerning proposed
uses. The duty to consult, set out in paragraph 2, was in-
tended to enable the States concerned to confirm or ad-

just the determinations made by the notified State under
paragraph 1. Paragraph 3 laid down the duty to
negotiate, and paragraph 4 specified that the negotia-
tions must be conducted in good faith. Paragraph 5
stated that, if the consultations and negotiations failed,
the parties must have recourse to ‘‘the most expeditious
procedures of pacific settlement available’’ or, in the
absence thereof, to ‘‘the dispute-settlement provisions
of the present articles’’. He had included that proviso
because he proposed to include provisions on dispute
settlement in the draft at a later stage. It should be em-
phasized that paragraph 1 called for the notified State to
make two separate determinations in order to trigger the
notifying State’s obligations under paragraph 2: (@) that
the contemplated use would, or was likely to, cause the
notified State appreciable harm; (b) that such use
would, or was likely to, result in the notifying State’s
depriving the notified State of its equitable share.

47. Article 14 concerned the effect of failure to com-
ply with articles 11 to 13. Paragraph 1 dealt with the
failure of the proposing State, in other words the State
contemplating a new use, to notify the other States con-
cerned. Paragraph 2 related to the case of failure by a
notified State to reply to a notification within a
reasonable period. Paragraph 3 was intended to en-
courage compliance with the notification, consultation
and negotiation requirements of articles 11 to 13 by
making the proposing State liable for any harm to other
States resulting from the new use, even if such harm
would otherwise be allowable under the equitable
utilization principle.

48. Draft article 15 covered cases in which the pro-
posed use of an international watercourse was a matter
of the utmost urgency, owing to public health, safety, or
similar considerations, and in which failure to act by the
notifying State would have potentially disastrous conse-
quences. In such an event, paragraph 1 allowed the noti-
fying State to proceed with the contemplated use. Under
paragraph 2, that right of the notifying State was sub-
ject to the obligation to comply fully with the re-
quirements of article 11 and to engage in consultations
and negotiations with the notified State. Paragraph 3
specified that the notifying State would ‘‘be liable for
any appreciable harm caused to the notified State by the
initiation of the contemplated use’’.

49. In conclusion, he proposed that the Commission
should first discuss draft article 10 by itself, and then
proceed to take up draft articles 11 to 15 together. If
enough time was available, the Commission could then
engage in a general discussion of the subject-matter of
chapter IV, on the exchange of data and information.
As to future work on the topic, he envisaged submitting
one further report, or possibly two if necessary, and
hoped that the Commission could complete the first
reading of the draft at its 1989 session.

50. After a brief procedural discussion in which
Mr. BARSEGOV, Mr. CALERO RODRIGUES and
Mr. Sreenivasa RAO took part, the CHAIRMAN said
that, if there were no further comments, he would take
it that the Commission agreed to adopt the Special Rap-
porteur’s proposal as to procedure, on the under-
standing that members, particularly newly elected
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members, would be free to raise any general questions,
especially during the discussion of draft article 10.

It was so agreed.

The meeting rose at 1 p.m.

2002nd MEETING
Friday, 22 May 1987, at 10 a.m.
Chairman: Mr. Stephen C. McCCAFFREY

Present: Mr. A-Khasawneh, Mr. Arangio-Ruiz, Mr.
Barsegov, Mr. Beesley, Mr. Calero Rodrigues, Mr, Diaz
Gonzalez, Mr. Eiriksson, Mr. Francis, Mr. Graefrath,
Mr. Hayes, Mr. Illueca, Mr. Koroma, Mr. Njenga,
Mr. Ogiso,” Mr. Pawlak, Mr. Sreenivasa Rao,
Mr. Razafindralambo, Mr. Reuter, Mr. Roucounas,
Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr.
Tomuschat, Mr. Yankov.

Visit by a member of the International Court
of Justice

1. The CHAIRMAN, speaking on behalf of the
members of the Commission, extended a warm welcome
to Mr. Ago, a Judge of the International Court of
Justice, who in the past had made an invaluable con-
tribution to the Commission’s work, particularly when
he had been Special Rapporteur for the topic of State
responsibility.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/399 and Add.1
and 2,' A/CN.4/406 and Add.1 and 2, A/CN.4/
L.410, sect. G)

[Agenda item 6]

THIRD REPORT OF THE SPECIAL RAPPORTEUR
(continued)

2. Mr. BEESLEY said that, before discussing the
Special Rapporteur’s third report (A/CN.4/406 and
Add.1 and 2), he wished to make a few general observa-
tions and refer to the earlier work on the topic, in-
cluding the Special Rapporteur’s first two reports. The
topic had been on the Commission’s agenda since 1971
and progress on it had been slow, not only because the
subject was complex, but also because three changes of
special rapporteur had had to be made. The work of all
four of them was to be commended. The present Special
Rapporteur had shown an excellent grasp of the prob-
lems to be overcome and his recommendations were
sound. Accordingly, the Commission was in a position
to make headway on the topic.

' Reproduced in Yearbook . . . 1986, vol. 1I (Part One).
2 Reproduced in Yearbook . . . 1987, vol. II (Part One).

3. 1In 1984, the Commission had had before it a draft
framework agreement consisting of 41 articles prepared
by the previous Special Rapporteur, Mr. Evensen, and
had referred articles 1 to 9 to the Drafting Committee,
where they were still to be discussed. The present Special
Rapporteur had, from the start, proposed that those ar-
ticles should be dealt with by the Drafting Committee
without further debate in plenary, and that the general
organizational structure of the draft prepared by his
predecessor should be followed for the purposes of the
subsequent articles.

4. Notwithstanding his view that draft articles 1 to 9
should be left with the Drafting Committee, the Special
Rapporteur had, in his second report (A/CN.4/399 and
Add.1 and 2), discussed difficult questions raised by
those articles and had also submitted five draft articles
on the procedures to be followed by States when new
uses were proposed for the waters of an international
watercourse.

5. At its previous session, the Commission had not
been able to consider in full the second report, which
dealt with four important points. The first concerned
the definition of an ‘‘international watercourse’’. At the
outset of its work on the topic, the Commission had
been divided as to the meaning of the term ‘‘inter-
national watercourse’’. It had been decided not to use
the term ‘‘drainage basin’’, and the alternative term
‘‘international watercourse system’’ had also given rise
to controversy. In 1980, the Commission had appeared
to move closer to a broad definition of an international
watercourse when it had adopted a note ‘‘describing its
tentative understanding of what was meant by the term
‘international watercourse system’ ’’. Accordingly,
Mr. Evensen had been able to incorporate the substance
of that understanding in article 1 of his original draft, in
1983, an article entitled ‘‘Explanation (definition) of the
term ‘international watercourse system’ . . .”’,

6. There had, however, been some criticism in the
Commission regarding the use of the word “‘system’’,
and Mr. Evensen had abandoned it in his revised draft,
in 1984, using instead the shorter expression ‘‘inter-
national watercourse’’. However, due to the persisting
differences of opinion regarding the meaning of the
latter expression, the present Special Rapporteur had
recommended in his second report (ibid., para. 63) that
article 1 be withdrawn from the Drafting Committee
and that the Commission proceed on the basis of the
provisional working hypothesis which it had accepted in
1980. Obviously, the problem would have to be faced
sooner or later, and all attempts to limit the scope of ap-
plication of the principles embodied in the draft articles
should be resisted. The drainage basin concept, or the
system concept, was supported by the best expert opin-
ion, and the interdependence of waters made it highly
desirable that a system-wide approach should be taken.

7. The change made by Mr. Evensen from the
drainage basin concept to the concept of an ‘‘inter-
national watercourse system’’ could provide a suitable
basis for developing a coherent and rational body of
general principles on international watercourses,
without impinging upon those watercourses that were
regulated by their own particular régimes.
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8. Support for the drainage basin or system approach
was reflected in the provisions of the 1978 Agreement
between the United States of America and Canada on
Great Lakes Water Quality,? article I of which defined
the expressions ‘‘boundary waters of the Great Lakes
System’’, ‘‘Great Lakes Basin Ecosystem’® and
“tributary waters of the Great Lakes System”’, terms
that were found in the substantive articles of the Agree-
ment. He therefore considered it desirable for the
‘‘system’’ concept to be retained, but would not press
the point unduly. The fact that the word “‘system’’ was
not used in article 1 of Mr. Evensen’s draft did not
preclude an interpretation that would make the draft ar-
ticles applicable to the furthest limits of a drainage
basin, if circumstances so warranted.

9. The ‘‘shared natural resource’’ concept, which had
originated in article 6 of Mr. Evensen’s initial draft, in
1983, had met with strong objections from some
members of the Commission. Mr. Evensen had
therefore revised article 6 and replaced that concept by
the formula ‘‘the watercourse States concerned shall
share in the use of the waters’’. That change was not
regarded as significant by the present Special Rap-
porteur, who had stressed in his second report that it
had ‘‘not resulted in the elimination of any fundamental
principles from the draft as a whole” (ibid., para. 74).
Since that view was shared by many members of the
Commission, it was to be hoped that the matter was no
longer controversial.

10. Another disputed question was whether to include
in the draft a list of factors to be taken into account in
determining what constituted ‘‘equitable utilization’’.
Mr. Evensen had included such a list in article 8 of his
draft, and the text had made it clear that the list was not
exhaustive. The present Special Rapporteur, during the
Commission’s consideration of his second report, had
supported a compromise position, namely that the
Commission ‘‘should strive for a flexible solution,
which might take the form of confining the factors to a
limited indicative list of more general criteria’’.*

11. Personally, he thought that the question whether
or not to include such a list was not a major issue, but
that a list should be given in the commentary if it was to
be omitted from the text of the article. A list of that
kind was needed as a useful guide in applying the
somewhat vague language of the fundamental principle
of equitable utilization. It was also worth noting that a
list of factors had been included in the corresponding
provision of the Helsinki Rules adopted in 1966 by the
International Law Association,*® rules which had been
widely recognized as useful.

12.  Under the principle of equitable utilization, which
was firmly established in international law, a State was
entitled to a reasonable and equitable share of the
beneficial uses of the waters of an international water-
course in its territory; but it could not do anything in its

> United States Treaties and Other International Agreements,
1978-1979 (Washington, D.C.), vol. 30, part 2, p. 1383.

* Yearbook . . . 1986, vol. 1I (Part Two), p. 63, para. 239.

*ILA, Report of the Fifty-second Conference, Helsinki, 1966
(London, 1967), pp. 484 et seq.; and Yearbook . . . 1974, vol. 11 (Part
Two), pp. 357 et seq., document A/CN.4/274, para. 405.

territory that would cause appreciable harm in the ter-
ritory of another State. Hence there was an apparent
conflict between the equitable utilization principle and
the duty to refrain from causing appreciable harm. If
the right of the second State not to be harmed was given
priority, the entitlement of the first State to a reasonable
and equitable share of the beneficial uses of the water
was overridden.

13. No solution had yet been found to deal with that
contradiction. The second Special Rapporteur, Mr.
Schwebel, had maintained that, in the event of a con-
flict, the principle of equitable utilization had priority.
In his third report, Mr. Schwebel had stated that the
degree of harm would, of course, be an important fac-
tor in determining whether the use was reasonable and
equitable, but inflicting some harm was not an
automatic prohibition on action by a State proposing to
undertake a utilization.*

14, That argument had not met with the approval of
the third Special Rapporteur, Mr. Evensen, who had in-
troduced the concept of ‘“‘appreciable harm’’ into ar-
ticle 9 of his draft by requiring a watercourse State to
refrain from uses that could cause appreciable harm to
the rights or interests of other watercourse States, but
with the proviso ‘‘unless otherwise provided for in a
watercourse agreement or other agreement or arrange-
ment”’. That downgrading of the principle of equitable
utilization had proved controversial both in the Com-
mission and elsewhere, and Mr. Evensen had been urged
to consider incorporating a qualification that would
make the obligation to refrain from causing appreciable
harm subject to the overriding obligation to share the
resource equitably, bearing in mind the need to balance
all the relevant factors, including any applicable prin-
ciples of international law.

15. The present Special Rapporteur had heeded that
advice. With a view to reconciling the two principles, he
had in his second report (ibid., para. 184) proposed the
following formulation for article 9:

In its use of an international watercourse, a watercourse State shall
not cause appreciable harm to another watercourse State, except as
may be allowable within the context of the first State’s equitable
utilization of that international watercourse.
arguing that both States concerned had legal rights and
were entitled to have them protected. The right of one
State should not be recognized at the expense of ignor-
ing the right of the other. As the Special Rapporteur saw
it, what was prohibited was conduct whereby one State
exceeded its equitable share or deprived another State of
its equitable share, the focus being on the duty not to
cause legal injury through non-equitable use, rather
than on the duty not to cause factual harm. At the
previous session, the Special Rapporteur, referring to
the relationship between the principle of equitable
utilization and the obligation not to cause appreciable
harm, had concluded that the Commission ‘‘seemed to
be in basic agreement on the manner in which the two
principles were interrelated”’.?

¢ See Yearbook . . . 1982, vol. II (Part One), pp. 91 ef seq., docu-
ment A/CN.4/348, paras. 111-185 (art. 8).

" Yearbook . . . 1986, vol. 11 (Part Two), p. 63, para. 241.
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16. With regard to the concept of ‘appreciable
harm”’, it was generally agreed that States must tolerate
insignificant adverse effects or other minor incon-
veniences resulting from the uses of a watercourse by
neighbouring States. Nevertheless, a number of States
had criticized the use of the adjective ‘‘appreciable’’,
maintaining that it was vague and called for clarifica-
tion. For his part, he favoured retention of the word
‘‘appreciable’’ until a better one was found, for it
should also be borne in mind that the fundamental prin-
ciple of equitable utilization was itself vague. The
qualification ‘‘appreciable’’ was clearly necessary in ar-
ticles dealing with substantive law, such as draft ar-
ticle 9, but not so necessary in articles setting forth pro-
cedural rules providing for notification, exchange of
information, consultation and the duty to negotiate.

17. The draft articles submitted by the Special Rap-
porteur in his second report had dealt with the duty of a
watercourse State to suspend the implementation of a
project if objections were raised by another watercourse
State. Provision was made for prior notification of a
proposed use, for a reply from a notified State within a
reasonable time, and for consultations and negotiations
in the event of objections. The watercourse State pro-
posing to implement a project was clearly under a duty
to suspend implementation until the requisite notice had
been given and consultations and negotiations had been
attempted. Under draft article 13, failure to notify or to
consult or negotiate rendered a State liable for any harm
caused to other States by the new use, whether or not
such harm was in violation of article 9. A penalty was
thus imposed, even though the project was within the
legal entitlement of the notifying State. On the other
hand, if the notified State failed to reply to the notice
within a reasonable time, the notifying State could pro-
ceed to implement its project. In doing so, it was subject
to article 9, but would be liable only for the harm caused
by exceeding its entitlement under the principle of
equitable utilization.

18. Those rules did not deal with cases in which notice
had been given and negotiations had gone on for a
reasonable time, but without success. Mr. Evensen’s
proposals in that regard had been unsatisfactory; but
the present Special Rapporteur’s solution was not
satisfactory either, for draft article 14 had specified that
only in the event of ‘‘utmost urgency’’ could the notify-
ing State’s project proceed in the absence of agreement.
Consequently, apart from that exceptional circum-
stance, an objecting State could in effect veto the pro-
posed project by refusing to agree to a settlement or to
submit the issue in dispute to binding third-party ad-
judication.

19. Perhaps the most reasonable course would be to
insert a provision to the effect that the project was
suspended until the notifying State had made reasonable
attempts to reach agreement with the objecting State or
States, and in particular until an offer had been made to
submit the matters in dispute to adjudication and that
offer had been rejected.

20. Draft article 9 raised the problem of selectivity in
dealing with the issues raised. A number of authors
referred to the matter in detail, including Jan Schneider,

whose book World Public Order of the Environment:
Towards an International Ecological Law and
Organization® was based on the preparations for and the
follow-up to the United Nations Conference on the
Human Environment, held at Stockholm in 1972. The
legal principles which had emerged from that Con-
ference had been developed in the 1972 Convention on
the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter,® and at the Third United
Nations Conference on the Law of the Sea. Twenty-
three important principles, unanimously agreed by
working groups prior to the Stockholm Conference, had
all subsequently been endorsed in the Declaration
adopted by the Conference, with one important excep-
tion, namely the principle of the duty to notify and con-
sult. On that issue, therefore, there might still be contro-
versy.

21. Principles 21 and 22 of the Declaration of the
United Nations Conference on the Human Environment
(Stockholm Declaration)'® were of particular relevance
to the Commission’s work. They read:

Principle 21

States have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit
their own resources pursuant to their own environmental policies, and
the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction.

Principle 22

States shall co-operate to develop further the international law
regarding liability and compensation for the victims of pollution and
other environmental damage caused by activities within the jurisdic-
tion or contro] of such States to areas beyond their jurisdiction.

22. At the very time when some of the issues involved
in those principles had been under discussion in the
Sixth Committee of the General Assembly, serious
damage had been caused to a major European river,
and, as he understood the position, the country in which
the damage had occurred, to the detriment of
downstream States, had accepted State responsibility.
That situation clearly reflected the development of the
law since 1972. Yet another development was reflected
in the negotiation of the 1979 Convention on Long-
range Transboundary Air Pollution,'! which had chiefly
been called for by the very States which, a decade
earlier, had not approved of such a method of develop-
ing the law, preferring to leave the matter to State prac-
tice. It was therefore incumbent on the Commission to
take account of the continuing development of inter-
national environmental law in its approach to the topic
under consideration.

23. Draft principle 20, discussed at the Stockholm
Conference, was also relevant to the Commission’s
work. It read:

20. Relevant information must be supplied by States on activities or

developments within their jurisdiction or under their control whenever

¢ Toronto, University of Toronto Press, 1979.
* United Nations, Treaty Series, vol. 1046, p. 120.

10 See Report of the United Nations Conference on the Human En-
vironment, Stockholm, 5-16 June 1972 (United Nations publication,
Sales No. E.73.11.A.14 and corrigendum), chap. 1.

't E/ECE/1010.
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they believe, or have reason to believe, that such information is
needed to avoid the risk of significant adverse effects on the environ-
ment in areas beyond their national jurisdiction.'?

24. - Only one State participating in the Stockholm
Conference had objected to draft principle 20, on the
ground that it was controversial. The text of the prin-
ciple had subsequently been referred to the General
Assembly, but a watered-down provision had eventually
emerged in the form of resolution 2995 (XXVII), from
which principle 20 had seemingly been effectively
erased. The States which had fought for the principle
before and during the Stockholm Conference had,
however, introduced resolution 2996 (XXVII), which
had declared that no resolution adopted by the General
Assembly at its twenty-seventh session could affect
Principles 21 and 22. It was therefore gratifying to note
that the Special Rapporteur, in his report, had managed
to extract the essence not only of Principles 21 and 22,
but also of draft principle 20.

25. In considering the present topic, the Commission
should also take account of the various recommenda-
tions submitted in the Action Plan for the Human En-
vironment adopted by the Stockholm Conference,'* and
particularly recommendation 2 (1) (a), in which coun-
tries were invited ‘‘to share internationally all relevant
information on the problems they encounter and the
solutions they devise in developing these areas’’; recom-
mendation 4, paragraph 2, to the effect that Govern-
ments should consider ‘‘co-operative arrangements to
undertake the necessary research whenever . . . problem
areas have a specific regional impact’’ and that, in such
cases, ‘‘provision should be made for the exchange of
information and research findings with countries of
other geographical regions sharing similar problems’’;
recommendation 32, that Governments should give at-
tention to the need to ‘‘enact international conventions
and treaties to protect species inhabiting international
waters or those which migrate from one country to
another’’; recommendation 48, referring in part to
estuaries and intertidal marshes; recommendation 51,
already referred to by the Special Rapporteur in his
report; and recommendation 55 (b), advocating the
establishment of a world registry of clean rivers.

26. The principles adopted at the Stockholm Con-
ference, a conference that had itself been a high-water
mark, had been acknowledged in the consultations that
had followed the Chernobyl disaster in 1986. They had
also been reflected in a series of regional agreements on
management of the oceans, concluded under the
auspices of UNEP, and to a lesser extent in the 1985
Protocol to the Convention on Long-range Trans-
boundary Air Pollution.'* The importance of the provi-
sion of adequate information and of the duty of States
to consult had also been recognized in the draft protocol
on chlorofluorocarbons'’ to the 1985 Vienna Conven-
tion for the Protection of the Ozone Layer. With regard
to the duty to notify and consult, he would prefer to

'2 See Report of the United Nations Conference on the Human En-
vironment . . ., chap. X, para. 331.

'8 bid., chap. II.
1« ECE/EB.AIR/12.

'* Adopted on 16 September 1987 as the Montreal Protocol on
Substances that Deplete the Ozone Layer.

place more emphasis on the duty to consult, the first
step of which would then be the duty to notify.

27. At the Stockholm Conference, some of the
strongest views had been voiced by the African
representatives, who had considered that certain dams
then under construction served to perpetuate a system
of human degradation. The problem was none the less a
global one and merited the Commission’s serious atten-
tion. Zambia had also issued a communiqué at the
Stockholm Conference concerning two dams being built
in southern Africa. Detailed information on the way in
which the negotiations had developed at the Stockholm
Conference was provided in a book by Wade Rowland
entitled The Plot to Save the World.'* Again, some very
useful principles relating to the topic had been
developed at the Third United Nations Conference on
the Law of the Sea, where, for the first time, a positive
duty not to pollute had been imposed on States in treaty
form. It would be a mistake for the Commission to ig-
nore that principle and the underlying concept in its
work on the law of international watercourses.

28. The CHAIRMAN thanked Mr. Beesley for his in-
teresting historical account of the background to the
present topic. Since no other members were included in
the list of speakers for the present meeting, the remain-
ing time would be assigned to the Drafting Committee.

The meeting rose at 11.15 a.m.

'* Toronto, Clarke, Irwin, 1973,

2003rd MEETING
Monday, 25 May 1987, at 10 a.m.
Chairman: Mr. Leonardo DIAZ GONZALEZ

Present. Mr. Arangio-Ruiz, Mr. Barsegov, MTr.
Calero Rodrigues, Mr. Eiriksson, Mr. Francis, Mr.
Graefrath, Mr. Hayes, Mr. Koroma, Mr. McCaffrey,
Mr. Njenga, Mr. Ogiso, Mr. Pawlak, Mr. Razafin-
dralambo, Mr. Roucounas, Mr. Sepulveda Gutiérrez,
Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr. Yankov.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/399 and Add.1
and 2, A/CN.4/406 and Add.1 and 2,2 A/CN.4/
L.410, sect. G)

[Agenda item 6]

THIRD REPORT OF THE SPECIAL RAPPORTEUR
(continued)

' Reproduced in Yearbook . . . 1986, vol. 11 (Part One).
* Reproduced in Yearbook . . . 1987, vol. Il (Part One).



70 Summary records of the meetings of the thirty-ninth session

CHAPTER [II OF THE DRAFT:®
ARTICLE 10 (General obligation to co-operate)*

1. Mr. YANKOV expressed appreciation to the
Special Rapporteur for his well-documented third
report (A/CN.4/406 and Add.l and 2) and the sound
analysis of State practice and doctrine it contained.

2. The formulation in draft article 10 of a principle
whereby States had a duty to co-operate could be
justified on two grounds. First, it was a relatively new
legal concept that should be set forth explicitly as a
general rule of positive international law; secondly, it
was a general rule of conduct which, as the Special Rap-
porteur himself noted throughout his report, was of
paramount importance in connection with the uses of
international watercourses. Until fairly recently, the
principle of co-operation had been regarded not ‘as a
duty but as a matter of discretion for States in their rela-
tions on affairs of common interest. It was on that basis
that the principle had been incorporated, as a rule, in a
number of bilateral treaties. In the case of the uses
of international rivers, however, the principle of co-
operation was more often identified as a rule of good-
neighbourly relations.

3. The duty of States to co-operate with each other
had first been enunciated as a general principle of inter-
national law in the Declaration on Principles of Inter-
national Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter
of the United Nations.* Its significance in international
relations had gradually been recognized as an important
rule in the determination of matters relating to such
global issues as water supply, protection and preserva-
tion of the marine environment, new and renewable
sources of energy and the more rational use of national
resources. The duty to co-operate had also acquired im-
portance in dealing with the adverse effects of the
technological revolution, the risks inherent in the uses
of nuclear energy, the exploration of outer space and, as
was apparent from the 1982 United Nations Convention
on the Law of the Sea, the new dimensions of the uses of
the world’s oceans.

4, Against that background, it would seem that, for
the principle of co-operation to be effective, three basic
requirements had to be met. First, the scope and objec-
tive of the co-operation should always be specified.
Secondly, co-operation should be viewed in terms of the
way it interacted with other fundamental principles of
international law, more particularly those embodied in
Article 2 of the Charter of the United Nations. Thirdly,
a reference to the modalities of implementation should
be included in article 10, for otherwise the principle
might sound more like a declaration of intent than a
legally binding rule.

* The revised text of the outline for a draft convention, comprising
41 draft articles contained in six chapters, which the previous Special
Rapporteur, Mr. Evensen, submitted in his second report, appears in
Yearbook . . . 1984, vol. Il (Part One), p. 101, document
A/CN.4/381.

* For the text, see 2001st meeting, para. 33.

s General Assembly resolution 2625 (XXV) of 24 October 1970, an-
nex; hereinafter referred to as ‘1970 Declaration on Friendly Rela-
tions and Co-operation among States’’.

5. Accordingly, as far as the uses of international
watercourses were concerned, the duty of States to co-
operate should be spelt out and it should be made clear
that the main objective was to secure reasonable and
quitable utilization of the watercourse in question. Fur-
thermore, the duty to co-operate should be considered
within the framework of the fundamental principles of
international law, especially the principles of sovereign
equality and respect for the sovereignty and territorial
integrity of States, fulfilment in good faith of interna-
tional obligations, and the peaceful settlement of
disputes.

6. The implementation of the principle of co-
operation as a substantive rule of international law
should be backed up by appropriate and specific
modalities. In that connection, he agreed with the
Special Rapporteur’s conceptual approach that the
operation of the principle as a substantive norm should
be complemented by procedural rules or requirements
(ibid., paras. 35-36). Yet the Special Rapporteur seemed
to confine the principle of co-operation to equitable
utilization, for he stated:

. . . The corner-stone of this normative régime is the principle of
equitable utilization, according to which States are entitled to a

reasonable and equitable share of the uses and benefits of the waters
of an international watercourse. (Ibid., para. 31.)

7. Moreover, as stated in his second report
(A/CN.4/399 and Add.l and 2, para. 188) and
reiterated in his third report (A/CN.4/406 and Add.1
and 2, paras. 6-7), the Special Rapporteur considered
that procedural requirements were an indispensable ad-
junct to the general principle of equitable utilization.
That seemed to be an unnecessary limitation of the
scope of application of the principle of co-operation
and its procedural requirements. Co-operation between
States might involve common activities, for example in
the protection and preservation of the environment or
joint research activities. Another unwarranted limita-
tion in connection with the uses of international water-
courses was to confine the procedural requirements for
the operation of the principle to ‘‘cases in which a State
contemplates a new use of an international water-
course—including an addition to or alteration of an ex-
isting use—where the new use may cause appreciable
harm to other States using the watercourse’”’
(A/CN.4/406 and Add.1 and 2, para. 6). He agreed
that the procedural requirements in those specific cases
might be of particular practical importance, but failed
to see why co-operation should be limited in scope to
those cases alone.

8. Draft article 10 could serve as a basis for a provi-
sion embodying the principle of co-operation as it ap-
plied to the uses of international watercourses. But the
article should make more explicit reference to the object
of co-operation and specify that the duty of the States
that shared an international watercourse was to achieve
optimum utilization, protection and control of that
watercourse. The words ‘‘respective obligations under
the present articles’’ were too general and, in effect,
confined the principle of co-operation to the pacta sunt
servanda principle. His own understanding of the scope
and legal significance of the principle of co-operation
was that it might operate even in cases where there was
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no prior treaty obligation to adopt certain conduct en-
tailing co-operative action. The raison d’étre of the
principle of co-operation should not be restricted to the
fulfilment of existing treaty obligations, something that
could be achieved simply by virtue of the duty of States
to fulfil in good faith the obligations assumed under the
treaty concerned. The Special Rapporteur should
perhaps clarify whether the words ‘‘with other con-
cerned States’’ meant only the States that shared the in-
ternational watercourse, or any other State that might
consider that it was affected by the use of the water-
course—on ecological, economic or other grounds, for
instance. In its present form, draft article 10 was open
to a very broad interpretation of which States were in-
volved.

9. The reference to ‘‘good faith’’ in article 10 was not
essential. By definition, co-operation should not be con-
ducted other than in good faith. There was no such
qualification in the 1970 Declaration on Friendly Rela-
tions and Co-operation among States,® in the Helsinki
Final Act’ or in the relevant General Assembly resolu-
tions. Indeed, it seemed that, the more such qualifica-
tions were used, the more the substance of the provision
in question was weakened.

10. The Special Rapporteur and the Drafting Commit-
tee might wish to take into consideration two elements
incorporated in paragraph 1 of draft article 10 as sub-
mitted in 1983 by the previous Special Rapporteur,
Mr. Evensen. The first element concerned the objective
of co-operation, which, in Mr. Evensen’s text, was the
attainment of ‘“‘optimum utilization, protection and
control of the watercourse system’’. The second element
concerned the basic principles of international law. In
the light of those two elements, draft article 10 could be
worded as follows:

‘“‘States sharing an international watercourse shall
co-operate in their relations concerning the uses of the
watercourse in order to achieve optimum utilization
and protection of the watercourse, based on the
equality, sovereignty and territorial integrity of the
watercourse States concerned.”’

The Commission would note that that wording made no
reference, as did Mr. Evensen’s text, to procedural and
other modalities. In that connection, he agreed with the
present Special Rapporteur that article 10 should be a
general introductory article, followed by the articles
relating to consultation and notification. Nor did his
suggested wording refer to control, since the notion of
optimum utilization seemed broad enough to cover that
idea.

11. Mr. CALERO RODRIGUES noted that the title
of chapter II of the Special Rapporteur’s third report
(A/CN.4/406 and Add.1 and 2) referred to ‘‘procedural
rules relating to the utilization of international water-
courses’’, whereas the title of chapter III referred to
‘“‘general principles of co-operation and notification’’,
which raised the question whether the draft should
speak of rules or principles. Again, the Special Rap-
porteur stated (ibid., para. 7) that the centre-piece of his

¢ See footnote 5 above.

’ Final Act of the Conference on Security and Co-operation in
Europe, signed at Helsinki on 1 August 1975.

third report was a set of draft articles on procedural re-
quirements. Draft articles 11 to 15 were indeed rules on
procedural requirements, and in that respect the Special
Rapporteur had followed his own earlier scheme and the
schemes proposed by Mr. Evensen.

12. Draft article 10, on the other hand, laid down a
general obligation to co-operate. It had two limbs, one
concerning the relations of States with regard to inter-
national watercourses, and the other concerning the
fulfilment of their respective obligations under the pre-
sent articles. There had been no similar article in the
Special Rapporteur’s second report (A/CN.4/399 and
Add.1 and 2), but there had been in both of Mr.
Evensen’s drafts. In draft article 10 as submitted by Mr.
Evensen in 1983, entitled ‘‘General principles of co-
operation and management’’, only paragraph 1 had ac-
tually dealt with co-operation, while paragraphs 2 and 3
had dealt with consultation, exchange of information
and the establishment of joint commissions. In 1984, in
the revised text of the article, Mr. Evensen had added
another element, namely the optional assistance of in-
ternational agencies in that co-operation,

13. Article 10 was of a very different nature from the
other articles now proposed. It raised not only the ques-
tion of the difference between rules and principles, but
also the very concept of co-operation. Rules, of course,
created obligations and rights, as did principles, but in
the latter case the obligations and rights were less
precise, albeit wider. Co-operation was a vague and all-
encompassing concept and, in his view, it should be ad-
mitted that under international law there was no general
obligation on States to co-operate. The achievement of
international co-operation was one of the purposes of
the United Nations under the Charter. Hence co-
operation was a goal, a guideline for conduct, but not a
strict legal obligation which, if violated, would entail in-
ternational responsibility. States could agree to limited
obligations to co-operate in precisely defined fields, and
they did so by agreement. Indeed, in many cases they
had accepted such obligations in regard to the uses of in-
ternational watercourses; but, even in those cases, there
might be a doubt as to whether an obligation existed in
the absence of an agreement.

14. In his first report, Mr. Evensen had derived the
general principle of co-operation between States from
the concept of a shared natural resource, which in turn
resulted from the very nature of things.® The explana-
tion given by the present Special Rapporteur in his third
report was less objectionable, although not entirely con-
vincing. His illustrations of ‘‘broad support’’ for the
obligation to co-operate came under four headings:
international agreements; decisions of international
courts and tribunals; declarations and resolutions
adopted by intergovernmental organizations, con-
ferences and meetings; and studies by intergovernmen-
tal and non-governmental organizations (A/CN.4/406
and Add.1 and 2, paras. 42-59). But it was doubtful
whether all of those illustrations necessarily led to the
conclusion that such an obligation existed in the case
of international watercourses. For example, the

¥ Yearbook . . . 1983, vol. II (Part One), p. 174; document
A/CN.4/367, para. 107; and p. 170, para. 81, respectively.
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agreements cited under the first heading were all of a
very special regional or bilateral nature, from which it
would be very difficult to deduce that there was a
general rule of co-operation. The same applied to the
decisions of courts and tribunals. The Lake Lanoux ar-
bitration was admittedly a landmark, but it was difficult
to discern in it any recognition of a general obligation to
co-operate. The cases involving maritime delimitation
applied to very different situations, particularly the
North Sea Continental Shelf cases, which concerned the
delimitation of territories and could hardly be said to
apply to watercourses. The same was true of the
Fisheries Jurisdiction cases.

15. He did not, however, altogether disagree with
recognition of the principle of co-operation. The basis
for the proposed article was questionable in some
respects, but he did not doubt the need for co-
operation. In many cases, States had in fact agreed to
co-operate and it would be desirable for them to do so in
the case of international watercourses. He did, however,
have serious doubts whether an article on the principle,
or obligation, of co-operation should stand as an in-
troduction to chapter III of the draft, relating to pro-
cedural rules. Such an article, if it was necessary, should
be placed in chapter II, relating to general principles.

16. Mr. Yankov was right to say that the reference to
good faith was probably unnecessary. The text of the ar-
ticle should not be overburdened; in any event, co-
operation conducted in bad faith was inconceivable. He
also agreed that the provision should contain an objec-
tive indication of the terms of the obligation. While he
readily understood co-operation as it applied to rela-
tions concerning international watercourses (the first
limb of draft article 10), he found it more difficult to
comprehend what was meant by co-operation in the
fulfilment of the obligations under the present articles
(the second limb). Article 10 as proposed by Mr.
Evensen had referred to co-operation with regard to the
uses, projects and programmes relating to the water-
course. That formulation seemed to have been accept-
able, and he wondered why it had been changed. If it
was thought to be too limitative, the phrase used by the
present Special Rapporteur, namely ‘‘with regard to the
utilization of an international watercourse’® (ibid.,
para. 42), could perhaps be adopted.

17. He also agreed that the purpose of co-operation
should be specified, possibly by stipulating that the ob-
jective should be the attainment of equitable and op-
timal utilization of the international watercourse. It
would likewise be useful to lay down that co-operation
should be compatible with the other general principles
of international law.

18. He favoured a provision of a general character
which would not constitute a legal strait-jacket and
would promote rather than restrict co-operation. The
scope of co-operation should be defined, and a general
indication should be given of its content. Therefore, on
completion of the discussion, draft article 10 could be
referred to the Drafting Committee to see how it could
be fitted into the general scheme of the draft.

19. Mr. OGISO said that draft article 10 should con-
tain a reference to the basis for the general obligation of

riparian States to co-operate. The obligation actually
rested on two principles: good faith, and good-
neighbourly relations. The opening words of the article
did mention good faith, but he wished to know why the
principle of good-neighbourliness had been omitted.
Perhaps the intention was for it to be covered by some
other part of the draft.

20. The Commission could well consider another
question, one that affected not only article 10, but the
whole of the draft under consideration. The approach
adopted appeared to be based on the assumption that
the present articles were intended to deal with situations
in which a new use by a riparian State of the waters of
an international watercourse would have adverse effects
on one or more of the other riparian States. In other
words, it was the fact that the use of the waters was new
that triggered the obligations provided for in the ar-
ticles. However, similar problems could arise as a result
of a natural change. A historical use of international
waters by a riparian State which had not hitherto af-
fected uses of the waters by other States could, as a
result of an ecological change, have an adverse effect on
uses by those other riparian States. One could imagine,
for example, a diminution in the quantity of water
available as a result of a change in climatic conditions:
a use which had been innocuous under the earlier con-
ditions might then become harmful to the other riparian
States. He would like to know whether the Special Rap-
porteur contemplated including a provision to cover
such a situation. The draft articles at present before the
Drafting Committee were all based on the assumption
that other riparian States would be adversely affected by
a new use of a watercourse.

21. Mr. McCAFFREY (Special Rapporteur) said he
agreed with Mr. Ogiso that the duty expressed in draft
article 10 could be considered as partly based on the two
principles of good faith and good-neighbourliness.
There was, of course, much support for the principle of
good faith; a very scholarly analysis on that point was to
be found in the thesis by Elisabeth Zoller.® The content
of the principle of good-neighbourliness in international
law was less certain. While he had no objection to in-
cluding references to those two principles, care should
be taken not to burden the text of the article with
material that was not absolutely necessary. Such
material would detract from the main purpose of the ar-
ticle, which was to set forth the general duty of the
States concerned to co-operate.

22. In his second report, he had dealt with the case in
which an adjustment of shares in the waters of the
various riparian States might prove necessary because of
developments in the natural situation and had suggested
that the provisions of draft article 8, paragraph 2, could
cover that situation (A/CN.4/399 and Add.l and 2,
para. 194). Those provisions could be taken as the basis
of an obligation to adjust water uses as a consequence
of changed natural phenomena. Of course, article 8 had
been referred to the Drafting Committee, and if it
emerged in a form that failed to provide a solution to
the problem, a new article on the subject could be
prepared.

° La bonne foi en droit international public (Paris, Pedone, 1977).
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23. Mr. ARANGIO-RUIZ said that Mr. Ogiso’s sec-
ond question raised a much broader issue than that of
the mere distinction between new uses and natural
changes as the origin of the duty to co-operate.

24. Actually, the provisions of draft article 10 were
much more general in scope. They did not refer solely to
the obligation to co-operate in the event of a new use by
a State, or indeed of a natural change. The obligations
set forth in the article were tied not so much to good
faith and to good-neighbourliness, but rather to the
physical fact that the watercourse was international in
character.

25. It was doubtful whether the obligation of States
enunciated in article 10 could be said to rest on the prin-
ciple of good faith. In reality, the basis of that obliga-
tion lay in the Charter of the United Nations and in the
unwritten rules developed since the adoption of the
Charter, such as those set forth in the 1970 Declaration
on Friendly Relations and Co-operation among States.'®

26. Mr. KOROMA said that a reference to the prin-
ciple of good-neighbourliness should indeed be included
in article 10. It was a principle that could be said to
emanate from the Trail Smeiter arbitration. He also
supported the suggestion that article 10 should be placed
in the general part of the draft.

27. Mr. McCAFFREY (Special Rapporteur) said he
agreed that article 10 was intended to express a general
obligation that was not limited to the problem of new
uses. At the same time, he recognized that it was not
logical to place it in a set of procedural provisions.

28. He wished to assure Mr. Koroma that he did not
intend to rule out any element of the bases of the duty to
co-operate. However, it was necessary to avoid ex-
panding the text unduly by including references to a
number of bases for the obligation, for such a course
might dilute the expression of the essential rule em-
bodied in the article.

29. Mr. ARANGIO-RUIZ said it was wise to suggest
that article 10 should be placed among the general prin-
ciples. Nevertheless, the new place assigned to the article
should not have the effect of detracting from its
significance.

The meeting rose at 11.30 a.m.

10 See footnote 5 above.

2004th MEETING
Tuesday, 26 May 1987, at 10 a.m.
Chairman: Mr. Leonardo DIAZ GONZALEZ

Present: Mr., Al-Baharna, Mr. Arangio-Ruiz, Mr.
Barsegov, Mr. Beesley, Mr. Calero Rodrigues, Mr.
Eiriksson, Mr. Francis, Mr. Graefrath, Mr. Koroma,
Mr. McCaffrey, Mr. Njenga, Mr. Ogiso, Mr. Pawlak,
Mr. Razafindralambo, Mr. Reuter, Mr. Roucounas,

Mr. Sepilveda Gutiérrez, Mr. Shi, Mr. Solari Tudela,
Mr. Thiam, Mr. Tomuschat, Mr. Yankov.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/399 and Add.1
and 2,' A/CN.4/406 and Add.1 and 2,> A/CN.4/
L.410, sect. G)

[Agenda item 6]

THIRD REPORT OF THE SPECIAL RAPPORTEUR
(continued)

CHAPTER III OF THE DRAFT:®

ArTICLE 10 (General obligation to co-operate)* (con-
tinued)

1. Mr. SHI said that the present topic was very dif-
ficult, complex and sensitive. Apart from general prin-
ciples of international law, the Commission had little
guidance from State practice. Every international water-
course had it own peculiarities, features and uses. Hence
it was not surprising that, except for the Convention
relating to the development of hydraulic power af-
fecting more than one State (Geneva, 1923), there
were practically no general conventions on the non-
navigational uses of international watercourses. All the
treaties or agreements on the subject had been con-
cluded in connection with particular international
watercourses and on a regional or bilateral basis. Even
in the case of the 1923 Geneva Convention, the parties
were few in number and actually included some that
were not riparian States. It would be a difficult and
possibly pointless task to try to draw generalized rules
from the numerous regional and bilateral treaties.
Perhaps the topic was one that involved progressive
development more than codification. In formulating the
draft articles, the Commission had to be fully aware of
the nature of international law at its present stage
of development, which, in the words of Georg
Schwarzenberger, was a law of society, not a law of
community.

2. In that task, two basic factors had to be taken into
account. The first was that the waters of an inter-
national watercourse were a natural phenomenon which
knew no political boundaries and constituted a natural
hydrologic unity. That unity obeyed only the iron laws
of nature, beyond human will. Therefore any use made
of one part of an international watercourse affected
other parts of it. The second factor was the sovereignty
of a State over the part of an international watercourse
situated within its territory: the waters thereof con-
stituted natural resources over which that State had per-
manent territorial sovereignty, and hence exclusive use.
The use and the development of international water-

! Reproduced in Yearbook . . . 1986, vol. 11 (Part One).

? Reproduced in Yearbook . . . 1987, vol. 1I (Part One).

¥ The revised text of the outline for a draft convention, comprising
41 draft articles contained in six chapters, which the previous Special
Rapporteur, Mr. Evensen, submitted in his second report, appears in
Yearbook . . . 1984, vol. Il (Part One), p. 10f, document
A/CN.4/381.

* For the text, see 2001st meeting, para. 33.
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courses thus touched upon the vital, and often con-
flicting, interests of many riparian States.

3. Consequently, if the draft articles were to be mean-
ingful, the Commission must strive to reconcile the
sovereign right of riparian States to free use of the
waters within their territories with the principle that a
State must not exercise sovereignty in such a way as to
cause harm to other States. Such reconciliation could be
found in the doctrine of reasonable and equitable
utilization, which could serve as a general guiding prin-
ciple of law for determining the rights of watercourse
States in regard to non-navigational uses. Equitable
utilization was an objective principle and was predicated
on an accommodation of interests between States. Since
circumstances differed from one international water-
course to another and even along one and the same
watercourse, the Commission would be wise to follow
the general approach on which it had already embarked,
in other words to prepare a framework agreement con-
taining general principles and rules governing the non-
navigational uses of international watercourses in the
absence of agreement among the States concerned, and
providing guidelines for the management of inter-
national watercourses and the negotiation of future
agreements,

4. In his second report (A/CN.4/399 and Add.l
and 2), the Special Rapporteur had drawn attention to
four salient aspects of draft articles 1 to 9, which were at
present before the Drafting Committee. The first aspect
concerned the definition of the term ¢‘international
watercourse’’. It was apparent that both the Commis-
sion and the Sixth Committee of the General Assembly
were generally in favour of postponing an attempt at
defining the term; a laudable approach, for any such at-
tempt at the present stage would inevitably lead to
fruitless polemics and would not help to resolve con-
flicts of interest between riparian States. However, fur-
ther progress in the present work would certainly help
the Commission to arrive at a better understanding of
the topic, and later at a universally, or at least generally,
acceptable definition of the term.

5. Onthe other hand, opinion was divided, both in the
Commission and in the Sixth Committee, on the
‘‘system’’ concept, which was the foundation for the
provisional working hypothesis accepted by the Com-
mission in 1980. In his opinion, it was best for the Com-
mission to proceed to work on that basis, as suggested
by the Special Rapporteur in his second report (ibid.,
para. 63). Although the hypothesis utilized the system
concept, it drew a distinction between the hydrologic
concept and the legal concept, thereby recognizing the
relativity of the international character of a water-
course.

6. The second salient aspect was the question whether
the ¢‘shared natural resource”’ concept should be used in
the draft itself. That concept was comparatively new
and was not fully developed; it was also ambiguous.
Moreover, it could be interpreted as a negation of the
concept of permanent sovereignty over natural
resources. If it was taken as a starting-point for the
work on the present topic, it could well lead to the adop-
tion of rules of law with imprecise legal consequences.

He therefore agreed with the Special Rapporteur that
the term ‘‘shared natural resource’ should not be
employed in the draft.

7. The third salient aspect concerned the principle of
reasonable and equitable utilization, which could hardly
be defined. In order for it to have a meaning, a number
of factors had to be listed as criteria for assessing such
utilization; yet a list ‘of that kind could not be ex-
haustive, otherwise it could introduce an element of
rigidity and thus render the principle inoperative. The
Special Rapporteur was right to say that a limited list of
general criteria had to be included in the draft. If,
however, members were not able to agree to the inclu-
sion of the list in the actual text of an article, they
should seriously consider placing one in an annex. There
were precedents for such a course in international treaty
practice. For example, the General Agreement on
Tariffs and Trade contained an article on the subject of
subsidies. The term ‘‘subsidy’’ was not defined either in
the Agreement itself or in the code of subsidies, but a
long list of measures constituting subsidies was included
in an annex to the code.

8. The fourth salient aspect concerned the relationship
between the concept of equitable utilization and the
obligation to refrain from causing appreciable harm. A
straightforward reference to the obligation not to cause
‘‘appreciable harm’’ to the rights or interests of other
watercourse States would, in his view, make the rela-
tionship between the two principles clear enough. An
equitable allocation of uses would mean that the full
needs of all the watercourse States concerned were not
met. Accordingly, some States using the same water-
course could suffer factual harm, but not harm that
constituted a legal wrong. However, if the harm to the
other watercourse States was appreciable, the allocation
of uses could hardly be considered as reasonable and
equitable.

9. The draft articles submitted by the Special Rap-
porteur in his third report (A/CN.4/406 and Add.1 and
2) contained procedural rules relating to the utilization
of an international watercourse, under the title
“General principles of co-operation, notification and
provision of data and information’’. It was true that the
very generality and elasticity of the principle of
equitable utilization required that it be supplemented by
procedural rules for the purposes of implementation.
The Commission’s work should none the less aim at the
formulation of draft articles on the law of the non-
navigational uses of international watercourses by in-
dividual States, and not on the law of integrated uses of
an international watercourse or the law of an inter-
national watercourse community. An attempt to devise
a set of rules of the latter kind would be too ambitious
and would have little chance of success. Admittedly,
States were always free to conclude regional or bilateral
agreements on integration of the uses of a watercourse,
but it would be unrealistic for a general law of the non-
navigational uses of international watercourses to be
based on the concept of international watercourse in-
tegration. He was therefore somewhat at a loss to follow
the basic ideas underlying the procedural rules proposed
by the Special Rapporteur (ibid., paras. 6-38).
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10. In any case, draft article 10, on the general obli-
gation to co-operate, was puzzling. The need for co-
operation between watercourse States in the uses of an
international watercourse was undeniable, but the pur-
poses and bases of co-operation should be well defined.
Unfortunately, article 10 lacked clarity in that respect.
It spoke of the general duty of States to co-operate in
good faith in their relations concerning international
watercourses. In the first place, the principle of good
faith was not all-encompassing and it could not replace
other general principles of international law which
governed State relations concerning international water-
courses. Secondly, in the light of Principle 21 of the
Stockholm Declaration,® article 10 might prove to be
too ambitious. In any event, it was not clear and specific
about its purpose. In that connection, he would point
out that, according to Principle 21, ‘‘States have . . .
the sovereign right to exploit their own resources pur-
suant to their own environmental policies, and the
responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the en-
vironment of other States or of areas beyond the limits
of national jurisdiction”. Clearly, Principle 21 had two
aspects: one being the permanent sovereignty of States
over their natural resources and the other the exercise by
a State of its sovereign rights in such a manner as not to
cause harm to other States. As he saw it, the purposes of
co-operation between watercourse States should be
similar to those set out in Principle 21. Such co-
operation should therefore be practised not only in good
faith, but also on the basis of the sovereignty, territorial
integrity, equality and mutual benefit of all the water-
course States concerned. By co-operation of that kind,
States would be able to achieve optimum utilization of
the watercourse.

11. Lastly, he supported the suggestion that article 10
should be placed in chapter II of the draft, and not in
chapter III.

12. Mr. REUTER said that, more than any of the
other topics before the Commission, the one assigned to
Mr. McCaffrey posed problems of presentation and
drafting, whereas, in all likelihood, the substance did
not lend itself to controversy. In his second report
(A/CN.4/399 and Add.1 and 2), the Special Rapporteur
had amply cited the Lake Lanoux arbitration, yet the
Commission should guard against the temptation of
placing too constructive an interpretation on that case.
The arbitral tribunal had been able to base itself on
general principles, but it had also been in a position to
take account of treaties concluded between France and
Spain. Moreover, the case had involved few difficulties
and would never have been brought before an arbitral
tribunal if Spain had not felt a legitimate concern, ex-
acerbated by the political situation at that time. It had
had bitter memories of the sanctions imposed on it
in 1946, sanctions which it had regarded as unjustified,
and had refused to conclude an agreement that would
have enabled France to develop the Lake Lanoux
drainage basin and so deprive it of waters which flowed
naturally into Spanish territory.

 See 2002nd meeting, footnote 10.

13. He endorsed the underlying philosophy of the
draft, for it tended to emphasize procedures, without
which the draft would indeed be of little value, and drew
a distinction between two kinds of obligations, namely
obligations of result and obligations of conduct. The
title of chapter III of the draft set forth two quite
specific obligations of result: the obligation to provide
notification and the obligation to provide data and in-
formation. As could be inferred from developments in
his previous reports, the Special Rapporteur would
doubtless go still further and press for the obligation to
consult. The consultation phase could be followed by a
procedure that went beyond notification and the provi-
sion of data and information and would become an
obligation to negotiate in cases in which States did not
reach agreement in the course of consultations. In its
award in the Lake Lanoux case, the arbitral tribunal
had decided not to use the term ‘‘negotiations’’, which
had been deemed too weighty, and had used the French
term tractations. In the present instance, the obligation
to negotiate was not an obligation of result and merely
imposed certain conduct on States without requiring
them to reach agreement.

14. Similarly, the obligation to co-operate was an
obligation of conduct, and he doubted whether it had a
place in the general principles. It should be properly
distinguished from the other obligations, which were
obligations of result, or have a separate place of its own.
He wondered about the exact meaning to be attached to
the term ‘‘co-operation’’, which appeared to have
become popular after the Second World War and was
used particularly in English. It was something of a port-
manteau term, comparable to the ‘‘collaboration’’ on
which States set such store. Nor was he sure that the
obligation to co-operate should be imposed on States.
In the case, for instance, of a system which called for
work that would obviously be beneficial to all the
riparian States, was it possible to consider imposing the
obligation to co-operate, in other words the obligation
to take part in the work, however useful it was for all
the riparian States? From that standpoint, the obliga-
tion to co-operate might well prove unacceptable to
States.

15. He recalled that some legal texts employed a
cautious formulation whereby States were invited to
engage in their mutual relations in a ‘‘spirit of co-
operation’’, in other words to display openness, to take
into consideration not only what was useful in the
general interest, but also what was reasonably useful to
another State. That was not an unduly heavy obligation
inasmuch as States kept control over obligations of
conduct, except in extreme cases. The obligation to
negotiate, for example, could be violated only if a State
refused to engage in negotiations, if it broke them off
arbitrarily, or if it systematically refused to bear in mind
the interests of another State.

16. Consequently, the obligation to co-operate was a
kind of label for an entire range of obligations, and the
commentary should make that point clear. If it was
taken to mean an obligation performed in a ‘‘spirit of
co-operation’’, it would be better to use the appropriate
terms. Moreover, by indicating what the objective of the
draft articles was, it would be possible to add that
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displaying a spirit of co-operation meant endeavouring
to achieve that objective.

17. It was also worth noting in regard to the obligation
to negotiate that, quite often, negotiations were easier
under a bilateral agreement than under a multilateral
agreement. For that reason, the draft articles could call,
in the absence of multilateral negotiations, for respect
for equity in conducting a number of bilateral nego-
tiations, so as to avoid any discrimination and maintain
some balance between each set of bilateral negotiations.

18. Lastly, while he approved of the ideas reflected in
draft article 10, he none the less thought that obligations
of result should be separated from obligations of con-
duct.

19. Mr. McCAFFREY (Special Rapporteur), respond-
ing to a point raised by Mr. Shi, said that the purpose of
the materials presented in chapter II of his third report
(A/CN.4/406 and Add.1 and 2) was merely to provide
members with information about modern, sophisticated
régimes for the management of watercourses. He had
not intended to suggest that the draft articles should be
directed at integration on the local, regional or any
other level. It had been suggested that a model institu-
tional régime for the planning, management and
development of international watercourses could be in-
cluded in an annex to the draft; but in his view it would
be virtually pointless to try to incorporate such a régime
in the draft articles themselves. A system for the in-
tegrated management of watercourses might admittedly
facilitate relations among States, but at the present stage
in the development of international watercourse law it
could not be said to be a requirement of international
law.

20. Mr. Reuter had noted that, fundamentally, the
obligation to co-operate meant doing something
together, and had asked whether that was the true
meaning of co-operation under draft article 10. Again,
it had not been his intention as Special Rapporteur to
suggest that States should form collective institutions in
order to act through an integrated mechanism of some
kind. Co-operation, within the meaning of draft article
10, denoted a general obligation to act in good faith
with regard to other States, and in that particular case to
fulfil certain specific obligations in using an inter-
national watercourse. There was no abstract obligation
to co-operate. A general obligation to co-operate should
be incorporated in the draft because, if equitable alloca-
tion of uses was to be achieved and maintained, con-
stant dealings between States would be required, deal-
ings that should be conducted in good faith and in a
co-operative manner, Mr, Reuter’s idea of a spirit of
co-operation was something less than an obligation to
co-operate as he understood the expression, although he
had no initial objection to the idea. Possibly article 10
should open with the words *‘States shall co-operate’’,
which appeared in several articles of the 1982 United
Nations Convention on the Law of the Sea.

21. Draft article 10 obviously needed further refine-
ment, but he believed that, in the light of the construc-
tive comments made, a formulation could be found to
make it clear that the obligation of co-operation was a
fundamental obligation designed to facilitate the fulfil-

ment of more specific obligations under the draft ar-
ticles.

22. Mr. KOROMA said that, like Mr. Arangio-Ruiz
(2003rd meeting), he found the exchange of views taking
place among members extremely useful.

23. It would have been helpful if the Special Rap-
porteur could have explained at the outset that draft ar-
ticle 10 was predicated on the need to comply with the
principle of equitable utilization of a shared natural
resource, namely water. The true intent of the article
would then have been more readily apparent. That
remark was to be construed not as a criticism of the
Special Rapporteur, but rather as an encouragement to
future special rapporteurs to attempt to explain the in-
tent of the articles they proposed.

24. As far as the text of article 10 was concerned, he
considered that, since the main purpose of a definition
was to articulate a mode of conduct, the article required
refinement and should be placed in another part of the
draft.

25. Mr. FRANCIS, stressing the special relevance of
sovereignty to draft article 10, said that, in his view,
only the source State in a watercourse system, in other
words the State in whose territory the watercourse
originated, exercised sovereignty over the waters passing
through its territory. That sovereignty was, however,
qualified to the extent that, like all the downstream
States, that State’s use of the waters must not cause
harm to other riparian States. All other States in the
watercourse system exercised no more than sovereign
rights over the waters passing through their respective
territories; they had sovereignty only over the river-bed
beneath such waters.

26. He did not think that co-operation, within the
meaning of article 10, should constitute a legal obli-
gation. For the purposes of the draft, a form of wording
should be found which imposed a firm obligation, on
the clear understanding that a breach of the obligation
would not give rise to State responsibility. If co-
operation was not forthcoming and harm occurred,
there would be liability under the principle sic utere tuo
ut alienum non laedas. The notions of equity and
reasonableness could, however, be achieved only if the
riparian States co-operated in the proper manner, and
were both willing and able to do so.

The meeting rose at 11.20 a.m.

2005th MEETING
Wednesday, 27 May 1987, at 10 a.m.
Chairman: Mr. Leonardo DIAZ GONZALEZ

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr.
Barsegov, Mr. Calero Rodrigues, Mr. Eiriksson,
Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Koroma,
Mr. McCaffrey, Mr. Njenga, Mr. Ogiso, Mr. Pawlak,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr.
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Reuter, Mr. Roucounas, Mr. Sepiilveda Gutiérrez, Mr.
Shi, Mr. Solari Tudela, Mr. Thiam, Mr. Tomuschat,
Mr. Yankov.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/399 and Add.1
and 2,' A/CN.4/406 and Add.1 and 2,> A/CN.4/
L.410, sect. G)

[Agenda item 6]

THIRD REPORT OF THE SPECIAL RAPPORTEUR
(continued)

CHAPTER III OF THE DRAFT:?

ArTicLE 10 (General obligation to co-operate)* (con-
tinued)

1. Mr. TOMUSCHAT said that the wealth of material
presented by the Special Rapporteur in his three reports
provided an excellent foundation for the Commission’s
work.

2. The Rhine, a river he crossed twice a day, had once
been a symbol of purity but was now seriously polluted.
He mentioned that fact because his country, as both an
upstream and a downstream State, was in a special situ-
ation, and because its experience suggested that no
single interest should be emphasized in a one-sided
fashion. Clearly, formulations that struck a perfect
balance should be found for the draft under considera-
tion.

3. Draft article 10, which laid down a general obli-
gation to co-operate, could be understood only in the
overall context of the draft, which, it was generally con-
sidered, should ultimately consist of rules that could be
applied on a world-wide scale. It was therefore impor-
tant not to lose sight of the universal character of the
proposed normative structure. The rules would not only
have to apply as between nations bound together by ties
of friendship and a common political ideology, but
must also be suitable for application as between nations
that did not regard each other with particular sympathy.
Hence the choice between a minimum standard ap-
proach and an optimum standard approach was not too
difficult to make and, as one member had pointed out,
the Commission should not be guided by an unduly op-
timistic or Utopian vision. It could, however, legitim-
ately aim at preventing States from exceeding their
equitable share in the utilization of an international
watercourse and, to that end, it should establish pro-
cedures for co-operation. He would hesitate to accept
an objective optimum utilization as called for par-
ticularly in article 3 of the Charter of Economic Rights
and Duties of States, mentioned by the Special Rap-

' Reproduced in Yearbook . . . 1986, vol. 11 (Part One).

* Reproduced in Yearbook . . . 1987, vol. Il (Part One).

? The revised text of the outline for a draft convention, comprising
41 draft articles contained in six chapters, which the previous Special
Rapporteur, Mr. Evensen, submitted in his second report, appears in
Yearbook . . . 1984, vol. Il (Part One), p. 101, document
A/CN.4/381,

* For the text, see 2001st meeting, para. 33.

porteur in his third report (A/CN.4/406 and Add.l
and 2, para. 51), although he appreciated that optimum
utilization was a criterion also used in draft article 7.

4. Accordingly, the precedents assembled by the
Special Rapporteur required careful examination. Ad-
mittedly, the example of the Convention establishing
the Organization for the Development of the Senegal
River, cited by the Special Rapporteur (ibid., foot-
note 35), was particularly encouraging, but in that case
States had co-operated in a general spirit of solidarity in
the interests of achieving a number of common goals on
which they had fundamentally agreed. A world-wide
agreement, on the other hand, should be far less am-
bitious and should define a set of balanced interests ac-
ceptable to all States, irrespective of their political rela-
tions with their neighbours.

5. The second issue raised by draft article 10 was
whether it should set forth a rule of substantive law or a
procedural rule. The general context of the article in-
dicated that the Special Rapporteur had had in mind
simply a procedural rule, since the title of chapter III of
the draft referred to the duty to co-operate as well as to
notification and the provision of data and information.
Mr. Reuter (2004th meeting) had rightly pointed out
that the duty to co-operate was an obligation de com-
portement (obligation of conduct), whereas the other
two duties were obligations de faire (obligations of
result): it was important for the Commission to be fully
aware of the choice to be made in that connection. Fur-
thermore, if article 10 were moved to chapter II, where
it would take on the character of a general rule of
substantive law, he would agree with those members
who considered that the duty to co-operate was unduly
comprehensive.

6. In its present form, the article could be taken to
mean that a State making any use of an international
watercourse within its territory could never act alone
and always had to act in conjunction with other States
adjacent to the watercourse. Such an interpretation
would place an undue restriction on territorial
sovereignty. The basic approach should be that States
could act on their own initiative, even in regard to an in-
ternational watercourse, but that, owing to their in-
terdependence, the limits on their sovereign powers were
reached much earlier than in other fields of activity. A
link should therefore be established between the duty to
co-operate and the earlier articles, which set forth the
substantive legal régime of international watercourses.
It should be made perfectly clear that States were not
enjoined to take joint action just because they happened
to have an international watercourse in common, and
that co-operation was one of the tools designed to en-
sure that States remained within the limits of the
equitable share to which they were entitled and did not
cause appreciable harm to their neighbours,

7. Thus the duty to co-operate should be qualified in a
way that specified the conditions which triggered the
relevant mechanisms of co-operation. That could be
done, for instance, by giving an indication of instances
in which a specific use was likely to have substantive
repercussions on other watercourses States. Alterna-
tively, it might be sufficient to include a specific ref-
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erence in article 10 to the preceding provisions of the
draft. In any event, a general and all-encompassing duty
to co-operate would be too broad, particularly since no
such obligation was laid down in Article 55 of the
Charter of the United Nations. A close reading of the
principle of co-operation as set forth in the 1970
Declaration on Friendly Relations and Co-operation
among States® also revealed that the drafters of the
Declaration had been at pains not to place States in a
strait-jacket of co-operation. Co-operation in the
management of international watercourses was
necessary, even essential, but the conditions and pur-
poses thereof must be spelt out. In his opinion, the duty
to co-operate was an ancillary principle designed to
secure substantive rules that were still to be agreed on,
but it did not have the quality of an autonomous rule
modifying the basic principle of State sovereignty.

8. Mr. McCAFFREY (Special Rapporteur), referring
to the timetable for the Commission’s further con-
sideration of the topic, suggested that the debate on
draft article 10 should be concluded within two working
days. It might also be a good idea, for consideration of
the remaining articles, to divide them into two groups,
consisting of articles 11 to 13 and articles 14 and 15,
respectively.

9. Following an exchange of views in which Mr.
THIAM, Mr. YANKOV, Mr. REUTER, Mr. NJENGA
and Mr. BARSEGOV took part, the CHAIRMAN
suggested that the debate on article 10 should be closed
on Tuesday, 2 June 1987, although it could if necessary
be extended until Wednesday, 3 June 1987, on the
understanding that members could also speak on ar-
ticles 11 to 15 of the draft.

It was so agreed.

The meeting rose at 10.50 a.m.

¢ See 2003rd meeting, footnote 5.

2006th MEETING
Friday, 29 May 1987, at 10 a.m.
Chairman: Mr. Leonardo DIAZ GONZALEZ

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr,
Barsegov, Mr. Calero Rodrigues, Mr. Eiriksson,
Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr. Koroma,
Mr. McCaffrey, Mr. Njenga, Mr. Ogiso, Mr. Pawlak,
Mr. Sreenivasa Rao, Mr. Razafindralambo, Mr.
Reuter, Mr. Roucounas, Mr. Sepulveda Gutiérrez,
Mr. Shi, Mr. Solari Tudela, Mr. Thiam, Mr. Yankov.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/399 and Add.1
and 2, A/CN.4/406 and Add.1 and 2,> A/CN.4/
L.410, sect. G)

! Reproduced in Yearbook . . . 1986, vol. 11 (Part One).
* Reproduced in Yearbook . . . 1987, vol. II (Part One).

[Agenda item 6}

THIRD REPORT OF THE SPECIAL RAPPORTEUR
(continued)

CHAPTER IIl OF THE DRAFT:?

ArTICLE 10 (General obligation to co-operate)* (con-
tinued)

1. Mr. ROUCOUNAS said that, before considering
draft article 10, it was necessary to distinguish between
general co-operation and the sources, and therefore the
legal effects, of co-operation. Co-operation was an in-
trinsic part of the process of development of inter-
national relations, in a wide variety of activities ranging
from juxtaposed fields of competence to full integra-
tion. More often than not, it was synonymous with
organization on an international level. It was described
sometimes as horizontal, when two or more States acted
in concert to achieve a particular objective, and more
often as structural, when it reached a stage at which it
acquired an institutional apparatus of its own. The
greater the number of joint actions, the greater became
the number of support structures; the more pronounced
the legal personality of the international organization,
the more fierce the struggle became for the allocation of
fields of competence under international law, in the
name of co-operation between States. It was doubtful
whether, with the requisite logic, the same legal founda-
tion could be identified for each and every form of co-
operation.

2. Again, co-operation had different sources and pro-
duced different legal effects. The Charter of the United
Nations unquestionably issued an appeal for co-
operation and provided for a number of mechanisms in
that regard; but it was preferable to scrutinize the con-
duct of States, for the Commission’s approach in the
case of international watercourse systems did not, at the
present stage, provide for any institutional mechanisms.
In the 1970 Declaration on Friendly Relations and Co-
operation among States,* the fourth principle did indeed
regard co-operation as a more or less strict legal obli-
gation in a number of areas: the maintenance of inter-
national peace and security, the protection of human
rights, and the economic field.

3. The Charter of Economic Rights and Duties of
States® contained a large number of provisions on State
co-operation in many fields. Alongside duties to co-
operate (arts. 7, 14, 27, etc.), it enunciated rights to
co-operation (arts. 5, 12, etc.). A number of legal
instruments revealed the different aspects of co-
operation. Some obligations to co-operate that were
stipulated in the Charter of the United Nations, such as

* The revised text of the outline for a draft convention, comprising
41 draft articles contained in six chapters, which the previous Special
Rapporteur, Mr. Evensen, submitted in his second report, appears in
Yearbook . . . 1984, vol. II (Part One), p. 101, document
A/CN.4/381.

* For the text, see 2001st meeting, para. 33.

? See 2003rd meeting, footnote 5.

¢ General Assembly resolution 3281 (XXIX) of 12 December 1974.
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the maintenance of international peace and security,
were of a well-established legal character, whereas
others were less strict, for the term “‘should’’ was often
used instead of ‘shall’’. The Charter of Economic
Rights and Duties of States, on the other hand, viewed
the concept of co-operation either as a duty or as a
right., Again, co-operation was mentioned in in-
struments such as the 1982 United Nations Convention
on the Law of the Sea and the Helsinki Rules,” and in
documents such as the report of ECE’s Committee on
Water Problems on its eighteenth session,® which set out
principles regarding co-operation in the field of trans-
boundary waters and established programmes of ac-
tivity in that connection.

4, Draft article 10 was particularly welcome, for it was
in line with the evolution in concepts of international
law. However, the extent of the legal obligation on in-
ternational watercourse system States to engage in co-
operation still had to be determined, although the
Special Rapporteur had explained that article 10 did not
relate solely to new uses. The Commission could pro-
visionally use the outline prepared by the previous
Special Rapporteur to establish which situations and ac-
tivities would be covered by the obligation to co-
operate, and then proceed with chapters III and IV of
the draft. Chapter V, concerning the peaceful settlement
of disputes, did not enter into account, since it was part
of an entirely different problem, as was the reference by
the Special Rapporteur in his third report to the North
Sea Continental Shelf cases (A/CN.4/406 and Add.l
and 2, para. 49).

5. It had been proposed that article 10 should be
transferred to chapter II of the draft; but did that mean
that it should be elevated to the status of a principle?
The term “‘principle’’ implied a general norm of con-
duct, whereas a ‘‘rule’’ was tailored to a more precise
and sometimes limited object. International juris-
prudence, often called upon to distinguish between prin-
ciples and rules, was directly interested in the content of
the legal obligation. In short, the answer to the question
whether the obligation to co-operate should stand as a
rule or a principle would depend on the text and on the
context. For his part, he hoped that article 10 would be
moved to chapter II, but the field of application of the
article should be made clear. In that way, the norm
regarding co-operation would decisively reinforce the
principle of equitable utilization.

6. Mr. BARSEGOYV said that the present topic was as
complex as the others on the Commission’s agenda,
since questions pertaining to inter-State relations were
never easy. In view of the rules and principles that were
involved, no law on the non-navigational uses of inter-
national watercourses existed as such. The difficulty of
elaborating provisions on inter-State relations in that
matter was explained by the fact that the question had a
direct bearinhg on territorial integrity and on the
sovereignty of States over their natural resources. In
other words, it was bound up with matters that fell ex-
clusively within the jurisdiction of States. The problems

" See 2002nd meeting, footnote 5,
¢* ECE/WATER/47 (2 March 1987).

of conservation and rational use of such a fundamental
natural resource as water were acute in many countries
and were felt very sharply even in countries as vast as
the Soviet Union. The task of formulating norms of in-
ternational law to govern all the modalities of the
utilization of watercourses also entailed a need for the
Commission to hold itself aloof from individual cases of
watercourse use.

7. On what rules of law, on what legal elements, could
the Commission base its work? Above all, on long-
established practice and concrete precedents. He could
not agree with the Special Rapporteur’s evaluation of
practice or with some of the conclusions drawn from
that evaluation. Did the material gathered and discussed
by the Special Rapporteur make it possible to arrive at
general conclusions and build up a concept whereby
draft articles could be elaborated? Personally, he fully
understood the temptation to use all the precedents that
related in one way or another to the topic under con-
sideration, but it was none the less difficult to find a link
between the Corfu Channel, the North Sea Continental
Shelf and the Trail Smelter cases, on the one hand, and
the law of the non-navigational uses of international
watercourses, on the other. Such examples convinced no
one. A fortiori, those drawn from the internal practice
of the United States of America could not afford
evidence to assert the existence of rules of international
law in the field in question. Moreover, it should be
remembered that every case in international law might
well involve different factors that had to be interpreted
in a specific context.

8. Referring to the Lake Lanoux case, discussed by the
Special Rapporteur in his second report (A/CN.4/399
and Add.1 and 2, paras. 111-124), he said that the essen-
tial point in that precedent was not only the position
adopted by the parties, but also the actual settlement of
the dispute, namely the arbitral award. The arbitral
tribunal had taken as its point of departure the idea of
sovereignty and had taken into account the limitations
thereon under the treaties in question; it had denied the
existence of international rules and even local rules, and
had accepted France’s rights to its waters, subject to ar-
ticles 9 and 10 of the Additional Act to the 1866 Treaty
of Bayonne. Thus, according to the arbitral tribunal:

. . . the upper riparian State, under the rules of good faith, has an
obligation to take into consideration the various interests concerned,
to seek to give them every satisfaction compatible with the pursuit of
its own interests and to show that it has, in this matter, a real desire to
reconcile the interests of the other riparian with its own.

Mr. Reuter (2004th meeting) had explained the political
circumstances in which that case had occurred, cir-
cumstances which were of great importance in
understanding the background to the case.

9. More generally, the practice of States as revealed in
treaties was of decisive importance. The interests of
downstream States were recognized to a greater or lesser
extent, depending on how close political relations were
between the States concerned. Yet, in all the cases he
was aware of, relations were based on recognition of a
State’s sovereignty over its water resources, which im-
plied the State’s freedom to do with them as it saw fit.
Undeniably, States took positions in international law
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that reflected their political, economic and other in-
terests. The Harmon Doctrine was not fortuitous and
was not merely an error which had then been rectified.

10. For a proper grasp of the evolution of positions in
international law, it was important to look at the way in
which a State had settled successive disputes with
neighbouring States. For example, the United States of
America had first had a dispute with Mexico, in which it
had been the upstream State, and later another with
Canada, in which its geographical position had been
quite the opposite. In the dispute with Canada, inter-
national law had been cited instead of the Harmon Doc-
trine. That example emphasized that international law
had values of its own and that it should not follow the
various political developments in one State or another.
Legal rules, fundamental principles, did exist in inter-
State relations, and it was essential to abide by them.

11. In his examination of practice, he had thought it
judicious to look at the subject of the settlement in each
case. Had it involved a watercourse, a lake or a
‘‘system’’? Moreover, what had been the basis for the
decisions in each individual case? Had it been general
rules of international law or a particular international
agreement? From his own study of the legal materials he
could not endorse the conclusion reached by the Special
Rapporteur in his second report (A/CN.4/399 and
Add.1 and 2, para. 88). In their international relations
concerning the use of international watercourses, States
always took as their point of departure the principle of
their sovereignty over water resources in their territory.
Other States endeavouring to secure recognition of their
own interests invoked international treaties or rights
and easements ‘‘acquired’’ in the past, or an earlier ter-
ritorial situation. With regard to the ‘‘equitable appor-
tionment’’ of waters, in every case the decisions had
taken account of the political circumstances and had
been confirmed by agreements. Accordingly, he in-
ferred from an overall evaluation of current practice
that the legal régime for a watercourse was based, as it
had been in the past, on an agreement between the
riparian States, in the light of the characteristics of each
watercourse, and hence that there were no universal
rules to govern the legal relations of States in the matter.

12. What conclusions could be drawn from that situ-
ation in order to develop rules of international law?
Was it possible to ignore or diminish the permanent
sovereignty of States over their natural resources? Was
it possible to create a supranational law consisting of an
international system of regulation and management for
all water resources? Such a solution, although it did
contain a progressive element, was neither realistic nor
legally sound.

13. It had to be admitted, frankly, that there was no
convergence of views among members of the Commis-
sion on how to proceed with the study of the topic.
There were apparently two approaches. One, a ‘‘max-
imalist’’ approach, diminished the importance of the
sovereignty of a State over its water resources and
would lead to the elaboration of a universal convention
establishing a supranational order with a view to collec-
tive utilization of the water resources, which would be
considered a ‘‘shared natural resource’’, and to the con-

stitution of a ‘‘common property’’ shared among all
system States in the form of apportionment either of the
water itself or of the benefits deriving from its use. The
other approach took account of objective realities such
as the sovereignty of States over their natural resources.
In his opinion, analysis confirmed that there were no
material grounds for speaking of a right of collective
utilization or acquisition of water resources. Conse-
quently, rules could not be formulated to compel States
to make joint use of watercourses and thus deny their
sovereignty over their natural resources.

14, Did that conclusion rule out the need for and
possibility of progressive development of international
law and imply that the Commission should engage
solely in the task of codification? Certainly not. The
development and increasingly intensive utilization of
water resources demanded that the rules of law should
be refined so as to achieve optimum utilization of those
resources. Consideration of objective realities in itself
signified progressive development of the law. Codifica-
tion and progressive development were interdependent
processes and, for that reason, the Commission should
formulate legal rules in the light of both the fundamen-
tal principles of international law and the major tenden-
cies in the development thereof. Under the law at the
present time, or in keeping with the positive rules of in-
ternational law and with State practice, a legal system
for the non-navigational uses of international water-
courses could take shape only after agreement was
reached between the riparian States, having in mind the
characteristics of the particular watercourse and the way
it was used. The Commission should therefore help
States themselves to find the means for reconciling their
own interests and those of other riparian States. Inter-
national co-operation between riparian States was thus
essential.

15. Draft article 10 laid down the obligation to co-
operate, an extremely important idea from the concep-
tual standpoint, among others. The practical task in
that regard involved the need to prevent any possible
harmful consequences of a particular use of an inter-
national watercourse. Hence co-operation in the op-
timum utilization of international watercourses was of
major importance: it was a fundamental principle that
should govern State relations in that clearly defined
field.

16. It was essential not to lose sight of the role of co-
operation in current international relations. Inter-
national co-operation could no longer be regarded
merely as an aspect of the unilateral will of States which
changed according to their political interests and
diplomatic considerations. It was indispensable in
modern times: a rule of conduct for all States. Problems
that affected the whole of mankind could not be solved
by one single State or one single group of States, since
they called for world-wide co-operation, for close and
constructive interaction among the majority of States,
on the basis of the principle of full equality of rights,
respect for the sovereignty of others and fulfilment in
good faith of obligations entered into under the rules of
international law. International co-operation opened up
new prospects for mankind, imparting a civilized
character to inter-State relations and filling in the gaps
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in treaties. The principle of co-operation had been con-
firmed, for example, by the General Assembly in the
1970 Declaration on Friendly Relations and Co-
operation among States.® Its substance differed acord-
ing to the particular field of international relations in-
volved, and its scope depended on the state of the
political relations between the States directly concerned.
Since the principle of co-operation affected all States
and all areas of international relations, the obligation to
co-operate was necessary under the current legal system
without regard to differences in political, economic and
social systems. Clearly, co-operation should satisfy na-
tional interests and international interests, whether in
bilateral, regional or world-wide relations.

17. Consequently, co-operation should figure in the
draft articles as a general principle that created general
obligations. A broad conceptual interpretation of the
moral, political and legal effects of co-operation deter-
mined the place for the principle in the draft. It should
be ranked equally with all the other fundamental prin-
ciples of international law therein. It entailed respect for
the rights of States, and hence their permanent
sovereignty over their natural resources. Those prin-
ciples did not appear 10 be properly reflected in the ar-
ticles under discussion, for the principle of co-operation
concerned the entire draft, not only chapter III. But it
should not lose its value when it was moved to another
chapter: if the principle was to be effective and prac-
tical, it should be enunciated in such a way as to specify
both the subject and the objective of co-operation,
namely the optimum utilization of international water-
courses, including the economical management of
reserves and their preservation for future generations.

18. International juridical practice was rich in
methods for the practical application of the principle of
co-operation. The methods chosen would depend on the
physical characteristics of the various international
watercourses, the modalities of utilization and the rela-
tions between riparian States. All those factors com-
bined could lead to different degrees of co-operation.
An instrument that was to be adopted by States and was
to be effective should embody the minimum of inter-
national rules that were commonly accepted, yet lead to
broader co-operation.

19. On the basis of the present legal situation, the
Commission should confine itself to elaborating general
principles that were in the nature of recommendations.
He shared the view of Mr. Calero Rodrigues (2003rd
meeting), who advocated provisions that would act as a
spur to co-operation but would not turn it into a strait-
jacket. One question in that regard was what the nature
and form of the draft should be. A very wide variety of
views had been expressed, and some difficulties had
been left aside to be settled later. Apparently, the idea
was that, if agreement could be reached on the
substance, the Commission could then agree on the
nature and form of the draft. It was important,
however, not to forget the very close link between form
and substance. A draft consisting of recommendations
could include a range of options from which States
could choose the solutions best suited to their cir-

® See 2003rd meeting, footnote 5.

cumstances. On the other hand, a very rigid draft that
included peremptory provisions irrespective of the par-
ticular characteristics of individual watercourses would,
in all likelihood, fail to command acceptance by States
and would be *‘stillborn’’. Unfortunately, the history of
the Commission was not without regrettable examples
of that kind. To avoid such a turn of events, it was
desirable to define the nature of the draft and settle cer-
tain fundamental issues that affected its subject and its
scope.

20. As a new member of the Commission, and thus
speaking since the working hypothesis had been
adopted, he wished to explain his views on a number of
issues. If the Commission considered the treaty practice
of States, it would find that the concept of an ‘‘inter-
national watercourse system’’ was unfounded and
ultimately encompassed all the world’s waters, even the
oceans and the water in the atmosphere. The advocates
of that concept took the view that the ‘‘system’’ in-
cluded not only international watercourses and their
tributaries, but also lakes, canals and glaciers—all the
waters linked by nature. Obviously, the subject of the
draft should be defined by a valid scientific term; but
the concept of an international watercourse system was
so wide-ranging that it brought into question the very
possibility of progressive development of international
law in that field. The system concept could be applied to
almost all the waters of a large number of small and
medium-sized States, which would mean that those
water resources should be endowed with international
legal status. Indeed, according to that concept, all States
that had any kind of link, however tenuous, with a
watercourse system could take part in regulating it.

21. State practice could not justify that approach.
There was no strict scientific definition of a watercourse
system, or even of a watercourse. In considering the
draft articles submitted, the Commission had to bear in
mind the scope of international legal arrangements en-
compassing utilization, management and regulation.
Under the working hypothesis, a State would lose the
power and the right to dispose of its own water
resources. The idea of a ‘‘shared natural resource’’, as
applied to watercourse uses, was out of place; the point
was not to share the waters, but to enable States to use
international watercourses within their own territory.
Obviously, the concept underlying the working
hypothesis was incompatible with the principle of the
permanent sovereignty of States over their natural
resources, as a number of members had already pointed
out.

22. That kind of contradiction also affected the at-
tempt to replace the concept of a shared natural
resource by that of shared use. Although use itself could
obviously not be shared, it was possible to participate in
the utilization of the waters on the basis of agreements
that took account of State sovereignty. He could not
agree that the shared natural resource concept was the
sole basis for preventing harm to other riparian States,
The crucial point was the principle of co-operation be-
tween sovereign States, and only if it accepted that prin-
ciple unreservedly could the Commission eliminate the
contradictions contained in the draft.
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23. The arbitral award in the Lake Lanoux case had
stated that the question as to who was to determine the
reasonable and equitable utilization of a watercourse
and the modalities thereof was a matter of national
sovereignty. Moreover, he was entirely against the
presumption of culpability of States set forth in draft
article 8. There again, the same arbitral award had con-
firmed the presumption of good faith by stating: ““itis a
well-established general principle of law that bad faith is
not presumed”’. Stating the issue in a clearly unjustified
manner would not encourage co-operation between
States. Indeed, if the criteria for reasonable and
equitable utilization were interpreted in the broad sense,
if the subject of the draft was an international water-
course system, and if the Commission did not place a
limit on the modalities of implementation, States might
well turn against one another. Lastly, the notion of ‘“‘ap-
preciable harm’’ was imprecise and could be a source of
disputes and conflicts, for it was not known who would
determine whether harm was appreciable and what
methods would be used to make such a determination.

24, Mr. PAWLAK said that the particular value of the
Special Rapporteur’s third report (A/CN.4/406 and
Add.1 and 2) lay in the commendable effort to find cor-
rect formulations for the articles concerning the general
principles of co-operation and notification. As pointed
out by the Special Rapporteur himself:

. . . the rule of equitable utilization would mean little in the absence of

procedures at least permitting States to determine in advance whether
their actions would violate it. (Ibid., para. 40.)

25. The present topic was very complex and sensitive
and touched the vital interests of many States, large and
small alike. For all of them, fresh water supply,
fisheries, pollution control and water as a source of
energy were extremely important issues. There could be
no doubt that the international community as a whole
needed, and awaited, some guidance in the matter from
the United Nations and its International Law Commis-
sion. The time had therefore come to attempt to codify
rules of international law on the subject, on the basis of
many international conventions, court decisions and
studies by learned bodies, as well as important resolu-
tions of various organizations. It had to be remembered
that some two thirds of the 200 international water-
courses in the world were not governed by agreements
between the riparian States.

26. The difficulty of codifying the topic was due to the
great variety of non-navigational uses of watercourses
and even more to the sensitivity of States with regard to
their sovereignty. Many States viewed the Commission’s
current exercise with some suspicion. That was why the
crucial definition constituting the basis for the draft ar-
ticles had been changed four times and the Commission
had not yet resolved many important theoretical issues.
Accordingly, the success of the Commission’s
endeavours depended not only on the skill of its
members and their dedication to fulfilling the current
task, but also on a clear view of the direction of the
work and of the limitations that would be encountered.

27. The work should be directed along three main
lines. The first was to continue the approach of prepar-
ing a ‘‘framework’’ legal instrument or agreement con-
sisting of general principles and rules to govern the non-

navigational uses of international watercourses in the
absence of bilateral or multilateral regional agreements.
For that purpose, the Commission should first deter-
mine the existing substantive rules of conduct for States
and then elaborate future substantive rules of conduct
to be used by States when they came to conclude
agreements.

28. Secondly, the draft articles should constitute not a
draft multilateral convention, but rather a set of general
principles and rules providing general guidelines that the
States concerned could use and adapt in specific
agreements relating to particular watercourses.

29. Thirdly, the draft could not realistically be ex-
pected to solve all the problems relating to the topic. It
could only provide general guidelines and offer riparian
States an important international instrument that would
facilitate both co-operation and the negotiation of
future agreements. The problems existing in different
regions as a result of local geographical, economic,
hydrologic and historical conditions could be solved
solely through bilateral or regional agreements.

30. In the light of those directions, the draft should
necessarily include a general rule on the subject of co-
operation in relations between States concerning water-
courses. The Special Rapporteur, on the basis of a
wealth of international agreements and other legal
sources, had arrived at the conclusion that there was
““broad recognition of the obligation of States to co-
operate in their relations in respect of common natural
resources in general, and international watercourses in
particular’’ (ibid., para. 59). The Special Rapporteur
also pointed out that the obligation to co-operate arose
from the need to achieve optimum development and
allocation of international fresh water resources.

31. Generally speaking, he agreed with the Special
Rapporteur in that regard; but draft article 10, relating
as it did to the obligation to co-operate, was out of place
in chapter III of the draft, which contained procedural
provisions. The article should be viewed more broadly
as a rule of conduct for States. It was therefore wise to
propose its transfer to chapter II.

32. The content and formulation of article 10 should
be made to reflect more accurately the general character
of its subject-matter and, at the same time, the reference
to “‘good faith’’ introduced by the Special Rapporteur
should be retained. Account should also be taken of Mr.
Barsegov’s point regarding the legal background to in-
ternational co-operation among sovereign States and
the recognition of the sovereign rights of States over
their watercourses.

33. The Special Rapporteur had rightly affirmed that
‘“good faith” and ‘‘good-neighbourliness’” were the
formulation of the duty to co-operate. Consequently, he
agreed with the arguments advanced by Mr. Ogiso and
Mr. Koroma (2003rd meeting) in support of a reference
in article 10 to the principle of good-neighbourliness.
The Drafting Committee could endeavour to incor-
porate it properly in the text.

34. He tended to concur with Mr. Roucounas that ar-
ticle 10 should specify the exact fields of co-operation
involved. In that connection, he cited the 1964 Agree-
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ment between Poland and the USSR concerning the use
of water resources in frontier waters (A/CN.4/406 and
Add.1 and 2, para. 44), article 3 of which referred to the
various areas of co-operation, such as the economic and
scientific fields. Another international instrument which
specified areas of co-operation was the 1962 Convention
between France and Switzerland concerning protection
of the waters of Lake Geneva against pollution (ibid.,
para. 45).

35. In conclusion, he suggested that article 10 should
be referred to the Drafting Committee with the recom-
mendation that it be transferred to chapter II. An at-
tempt could then be made to formulate cautiously the
general duty of States to co-operate in the utilization of
international watercourses, as an essential basis for the
smooth functioning of international co-operation to
achieve and maintain equitable uses and benefits.

36. Mr. THIAM warmly congratulated the Special
Rapporteur on his outstanding third report
(A/CN.4/406 and Add.l and 2), which called for but
few comments, mainly in regard to form.

37. In the matter of form, the title of chapter III of
the draft referred to general principles of co-operation
and also to rules of procedure, which the Special Rap-
porteur considered as being linked with the topic.
Perhaps it would be better to separate the two aspects,
especially as the principles set forth in the draft were
fundamental principles. Moreover, the title of chap-
ter III spoke of *‘principles’’ in the plural, but enun-
ciated only one, namely the principle of co-operation.

38. In the matter of substance, draft article 10 said
that ‘‘States shall co-operate in good faith . . .”’; but he
wondered about the meaning of the verb ‘‘co-operate’’,
which often had a political content. In the resolutions of
the General Assembly, the word was used chiefly in
general declarations and in the preambular parts. Ad-
mittedly the language of politics lent itself to a lack of
precision, something that was even necessary from time
to time, but the Commission was dealing with law, a
delicate field in which it was essental to have a proper
grasp of what ‘‘co-operation’” meant. To co-operate
meant acting together in order to achieve a particular
aim, yet co-operation was also shaped by its form. In
terms of form, State co-operation could range from a
mere exchange of data or technical information to the
establishment of joint co-ordination, even decision-
making, institutions.

39. The Special Rapporteur described the institutions
of the Organization for the Development of the Senegal
River as supranational (ibid., para. 27). They were not
in fact entirely supranational, for decisions were taken
unanimously, but it was none the less a highly integrated
intergovernmental organization in which the States con-
cerned acted in concert by partly renouncing their
sovereignty. Once they were adopted, the decisions were
binding on all member States. Unlike that unique
system of truly integrated co-operation, the treaty
régime covering the River Niger simply provided for a
co-ordinating body with no decision-making power,
such power being reserved for the seven States through
which the river flowed.

40. The Special Rapporteur, for his part, was propos-
ing a still more flexible form of co-operation, which
would be confined to a bilateral exchange of data, infor-
mation, etc., with strict respect for State sovereignty.
The content of all co-operation differed, but the Special
Rapporteur spoke of co-operation without indicating
either its degree or its form. A scrutiny of the meaning
of the expression ‘‘general obligation to co-operate’’
raised the problem of State sovereignty, one that was
encountered in all subjects of international law. In other
words, the topic under consideration was caught be-
tween State sovereignty, on the one hand, and a growing
need for international co-operation, particularly in the
utilization of watercourses, on the other. Hence the
question: did a general obligation to co-operate exist in
the present case?

41. He had examined many international treaties,
more particularly in regard to watercourses, and
nowhere had he found a general legal obligation to co-
operate. True, co-operation was encouraged as a
definite vital need, but so far no international legal in-
strument specified that it constituted a legal obligation.
Even the declaration on rights and duties of States was
founded more on respect for sovereignty and good-
neighbourliness than on an obligation to co-operate. It
had to be recognized that co-operation was not an
obligation, but that it was bound up with policy con-
siderations, with the environment. Co-operation was
possible once States established relations of mutual con-
fidence, respect and good-neighbourliness. Moreover,
to a greater extent, it was important for policies to con-
cur. In most international organizations, co-operation
stemmed from the harmonization of general concepts
and policies. Accordingly, he had come to the conclu-
sion that no legal obligation to co-operate existed as yet.
Some people would maintain that that was /ex /ata and
that the Commission should proceed de lege ferenda. In
any event, an extremely flexible solution was essential.

42. To reconcile the various positions, the Special
Rapporteur could well assign a chapter of the draft to
the various forms of co-operation. States would then be
free to choose the one that suited them and a single rigid
framework would be avoided. In the case of the
Organization for the Development of the Senegal River,
he would point out that three States, namely Senegal,
Mali and Mauritania, had encountered a special need to
co-operate, unlike Guinea, the upstream State in which
the source of the river was located. It had not proved
possible to compel Guinea to co-operate and three
States had therefore established an organization, allow-
ing the fourth State the fullest opportunity to join when
it so wished. Consequently, he was in favour of a flex-
ible solution, as advocated from the outset by many
members of the Commission when they had spoken of a
framework agreement, under which each State would be
able to act in keeping with its needs. To employ a
gastronomic image, an d /a carte menu was preferable to
a set menu.

43. Some members had argued that an integrated form
of co-operation would not come under international
law, yet he wished to emphasize that not only States, but
unions of States did fall under international law. The
question therefore was to determine whether the Com-
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mission should contemplate forms of integration or
whether, after finding that they ran counter to State
sovereignty, it would envisage much more flexible pro-
cedures, confined to the exchange of data, and so on.
The draft articles should take all those aspects into ac-
count, for which reason it would be useful to have a
chapter setting out the various forms of co-operation
and the various choices possible.

44, Mr. GRAEFRATH commended the Special Rap-
porteur for his learned third report (A/CN.4/406 and
Add.1 and 2) and his clear introduction. The topic had
been in the Commission’s programme of work for more
than 15 years and the Commission now had before it a
wealth of material, including the substantive comments
made in the Sixth Committee of the General Assembly.
He therefore appreciated the Special Rapporteur’s ef-
forts to take all those factors into consideration in his
report.

45. The codification of the rules of the non-
navigational uses of international watercourses had
proved rather difficult because relatively few rules had
commanded general recognition, the international prac-
tice of States being reflected for the most part in
bilateral agreements relating mainly to specific uses.
Hence it was not surprising that some of the basic ques-
tions raised in the draft had not been answered so far. It
was difficult to draw up rules on the more detailed
issues when the fundamental concepts and purposes of
the work had not been formulated. It was therefore im-
portant to bear in mind that the whole project was
designed to facilitate co-operation between sovereign
States in an area of common interest which also in-
volved the delicate matter of territorial sovereignty.

46. In his second report (A/CN.4/399 and Add.1 and
2, para. 13), the Special Rapporteur had stated that the
framework agreement approach seemed to be broadly
acceptable to the Commission, and that Mr. Evensen,
like Mr. Schwebel, had believed that, in the absence of
an agreement among the States concerned, the Commis-
sion’s aim should be to lay down the general principles
and rules governing international watercourses. It was
apparent from the debate in the Sixth Committee,
however, that the concept of a framework agreement
was open to widely differing interpretations. For in-
stance, a framework agreement had been variously
understood as an instrument that laid down general
principles regarding the rights and duties of States; an
instrument that served as the basis for the conclusion of
bilateral or regional agreements; an instrument that set
forth general guidelines to facilitate co-operation and
the negotiation of specific agreements; an instrument
limited to projects, principles and general guidelines;
and an instrument providing recommendations and
guidelines not for a convention, but leaving the conclu-
sion of agreements to the parties concerned. Only a few
representatives in the Sixth Committee had regarded a
framework agreement as a means of determining
residual rules that were binding on States.

47. Yet the draft was based on the assumption that,
where no specific agreement existed, the rules it set forth
constituted binding law, something which was clear
from articles 2, 4 and 8 and also from the Special Rap-
porteur’s second report. Given the views expressed in

the Sixth Committee, the idea underlying the draft
seemed somewhat narrow and could hinder the Com-
mission’s efforts to pay more attention to guidelines for
co-operation between the States concerned. He would
point out in that connection that ECE had adopted prin-
ciples regarding co-operation in the field of trans-
boundary waters'® that concentrated on facilitating the
conclusion of co-operation agreements between riparian
States and took account of the special geographical
situation and needs of the States concerned. In his view,
it would be a mistake to seek to distil rules from certain
exceptional and all-encompassing watercourse system
agreements in the belief that other States, in very dif-
ferent situations, would or could accept those rules.

48. Moreover, he was not convinced that valid results
would be achieved if efforts were based on the assump-
tion that general uniform rules could or should be de-
rived from the hydrologic and geographical system. The
transformation of a natural system into a system of
legal rules was by no means a logical or automatic pro-
cess. Rather, it depended on a political decision by the
States concerned, one which necessarily involved many
other important aspects and could not, therefore, be
taken for granted. In reality, it was much easier for
States to agree to specific uses, procedures and rules on
a step-by-step basis. That was even confirmed by the
title of the present topic, which did not refer to one of
the main uses of international watercourses, namely
navigational uses, on which certain rules already ex-
isted. Most of the agreements on other uses which had
been cited concerned specific uses and particular water-
courses or parts of watercourses. All the general drafts
formulated by scientific organizations were projects,
not legal rules or a reflection of State practice—an im-
portant point that should not be ignored. Hence the em-
phasis on an all-encompassing instrument covering an
entire watercourse system would make it difficult to
conclude a meaningful framework agreement.

49. The close interrelationship between the form,
general scope and purpose of the draft explained the
continuing preoccupation with such expressions as
watercourse, watercourse system, equitable utilization,
equitable share and shared resources. Yet the question
was not so much one of terminology as of different ap-
proaches and concepts. Hydrologists necessarily had to
treat a watercourse as a drainage system, whereas States
were not obliged to do so. A framework concept which
was designed to be universally applicable had to be
founded on broad principles and recommendations that
would facilitate the conclusion of specific watercourse
agreements, since that was the means by which
sovereign States co-operated. It should be left to the
States concerned to determine which waters should be
covered by the framework instrument. Such an ap-
proach would preclude the need to work on the
hypothesis that the rules of the framework agreement
would apply if nothing more specific was agreed.

50. 1t was interesting that the ECE principles, which
were based on the assumption that transboundary

' Decision 1 (42) of 10 April 1987 (Official Records of the
Economic and Social Council, 1987, Supplement No. 13
(E/1987/33-E/ECE/1148), chap. IV).
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waters required co-operation between riparian coun-
tries, did not seek to impose rules on watercourse system
States, but instead encouraged States to define the
waters to which their treaties should apply. In that way,
the rules governing a particular watercourse were bound
to be the result of an agreement between the States con-
cerned. It made no sense to juxtapose absolute
sovereignty, as expressed in the Harmon Doctrine, and
the principle of shared resources, which did not take
sufficient account of the sovereign rights of States. A
realistic approach could be based only on the fact that
every State had a sovereign right to use its own water
resources in keeping with its national policy, and must,
in a spirit of co-operation, take account of the rights of
other watercourse States.

51. International co-operation under modern inter-
national law, as defined in the 1970 Declaration on
Friendly Relations and Co-operation among States,'’
was not only a legal principle in itself, but also a
necessary element of the principle of the sovereign
equality of States. Equitable utilization of international
watercourses and participation in such utilization by
several States were not based on any abstract principle
but on sovereign equality and agreed policies which
allowed for optimum utilization and concerted action to
improve the quality of the water, to protect and develop
watercourses and to safeguard against accidents. The
principles of sovereign equality and peaceful co-
operation were the bedrock on which the doctrine and
practice of equitable utilization rested. In that connec-
tion, he basically agreed with the view expressed by the
Special Rapporteur in his second report (ibid., para.
190) that the need for adjustments implicit in the prin-
ciple of equitable utilization could best be provided for
in specific agreements tailored to take account of the
unique characteristics of the individual States and
watercourses concerned.

52. Co-operation was very much at the heart of the
topic and he therefore welcomed the Special Rap-
porteur’s proposal for a separate article defining the
duty to co-operate. Further elaboration was none the
less required, since co-operation was not simply a lofty
principle, but a legal duty. The fact that States were free
to determine the modalities of their co-operation did not
divest the principle of its legal content. As he
understood it, the principle could comprise obligations
of conduct and obligations of result that would depend
entirely on the content given to the principle by the State
concerned. In his second report (ibid., para. 191), the
Special Raporteur had in a sense created the obligation
to co-operate as a rule for implementing the principle of
equitable utilization, inasmuch as the equitable utiliz-
ation of a watercourse and the participation of water-
course States in the uses and benefits of a watercourse
would result from fruitful co-operation between water-
course States.

53. However, in his third report (A/CN.4/406 and
Add.! and 2), the Special Rapporteur treated the duty
to co-operate more or less as the basis for procedural
rules and thereby unnecessarily narrowed that duty. Ar-
ticle 10 as proposed by Mr. Evensen had not been con-

" See 2003rd mecting, footnote 5.

fined to notification and consultation on new uses; it
had referred to uses, projects, programmes, planning
and developments. Moreover, it was clear from a
number of agreements, including the 1983 co-operation
agreement between the United States of America and
Mexico (ibid., para. 46) and the 1964 Agreement be-
tween Poland and the USSR, mentioned by Mr.
Pawlak, that the field of co-operation was much
broader than that envisaged in draft articles 10 to 15. It
could, for example, cover the important field of
research, and also exchange of data, development plans
and programmes, protection against accidents, joint
commissions and warning systems. In particular, a
framework agreement could offer guidelines for the
broadest possible co-operation and should not be
limited to procedural rules. The thrust of the draft
should therefore be directed at the use and protection of
international watercourses, and not at the establishment
of procedures to govern new uses. Accordingly, the pro-
vision relating to co-operation should have a central
place in the draft.

54. Draft article 10 should certainly refer to some of
the legal principles that were essential for fruitful co-
operation. There were a number of possibilities. The
ECE principles, for example, referred to co-operation
on the basis of reciprocity, good faith and good-
neighbourliness. Article 10 as proposed by Mr. Evensen
had referred to the principles of equality, sovereignty
and territorial integrity. The 1983 Agreement between
Mexico and the United States mentioned the principles
of equality, reciprocity and mutual benefit. The de-
cision in the Lake Lanoux case had been firmly rooted
in the sovereignty of the State concerned. All those prin-
ciples had been invoked as a basis for the duty to co-
operate, a duty that should be clearly determined within
the framework of the fundamental principles of modern
international law and of the sovereign equality of
States.

55. Mr. McCAFFREY (Special Rapporteur) said that,
for the reasons already stated by other members, he
agreed that the proper place for article 10 was in chapter
II of the draft, which dealt with general principles,
rather than in chapter IIl. Mr. Evensen, however, had
placed article 10 in chapter 111, and he himself had left it
there.

56. The use of the word ‘‘principles’’, in the plural, in
the title of chapter III did not signify that he intended to
propose additional principles. It had been employed
merely to cover notification and the provision of data
and information, but did not preclude the possibility of
a chapter on the modalities of co-operation. The matter
would require further thought and a decision could
perhaps be deferred until there was a clearer idea of
what the draft as a whole would involve.

57. A number of members had asked whether there
was a legal duty to co-operate. His own view was that
there could be such a duty, but ‘‘obligation to co-
operate’’ was really an umbrella term which covered a
number of other more specific obligations. Another
question raised was how that legal obligation, if it ex-
isted, could be violated. From abundant jurisprudence
in that respect it was apparent that, if a State failed to
take account of the representations of another State
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during the process of diplomatic negotiations, there
might well be repercussions. He had in mind, in par-
ticular, the decision in the Lake Lanoux case and also
the decisions of the ICJ on maritime delimitations and
access to fisheries.

58. With regard to sovereign equality and territorial
sovereignty, he had never sought to cast doubt on those
principles, which lay at the very basis of international
relations. Nevertheless, it was important to remember
that international watercourses involved the sovereignty
not just of one State, but of at least two. Just as one
State had the right to use the waters within its territorial
jurisdiction, so did another: the one might be affected
by the other’s use and had the right not to be harmed by
that use. That idea was well expressed by the concept of
sovereign equality.

59. The Commission’s major task was the progressive
development and codification of the rules of inter-
national law. Previous special rapporteurs had
suggested that it might be useful to set forth guidelines
and models for use by States in drawing up specific
watercourse agreements; but it would be desirable to
keep the two undertakings separate. The Commission
should first try to agree upon the rules that had been
developed and recognized by States and it could then set
forth, in annexes or in a separate part of the draft,
models for the regulation and management of inter-
national watercourses. It could profit greatly from the
work already carried out by ECE, for example, but it
should also bear in mind State practice, as reflected not
only in the treaties concluded, but also in judicial de-
cisions, the writings of noted publicists and the other
sources listed in Article 38 of the Statute of the ICJ.

60. Mr. KOROMA said that he was grateful for the
Special Rapporteur’s willingness to transfer article 10,
on the obligation to co-operate, to chapter II of the
draft, relating to general principles. However, the
Special Rapporteur had doubtless had good reasons for
placing the article in chapter III, one of them possibly
being that he wished to vest the obligation with an en-
forceable element.

61. Mr. THIAM said that, in affirming that the
obligation to co-operate had no legal foundation, it had
not been his intention to say that no attempt should be
made to establish such an obligation de lege ferenda.
He, too, favoured the progressive development of inter-
national law and understood that the Special Rap-
porteur was endeavouring to propose a text for co-
operation between States. The Commission should none
the less be cautious in its approach. At a later stage in its
work, it would be able to see how the obligation should
be formulated.

The meeting rose at 1 p.m.

2007th MEETING
Tuesday, 2 June 1987, at 10 a.m.

Chairman: Mr. Leonardo DIAZ GONZALEZ

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr.
Barsegov, Mr. Bennouna, Mr. Calero Rodrigues, Mr.
Eiriksson, Mr. Francis, Mr. Graefrath, Mr. Hayes, Mr.
Koroma, Mr. Mahiou, Mr. McCaffrey, Mr. Njenga,
Mr. Ogiso, Mr. Pawlak, Mr. Sreenivasa Rao, Mr.
Razafindralambo, Mr. Reuter, Mr. Roucounas, Mr.
Sepulveda Gutiérrez, Mr. Shi, Mr. Thiam, Mr,
Tomuschat.

The law of the non-navigational uses of international
watercourses (continued) (A/CN.4/399 and Add.1
and 2, A/CN.4/406 and Add.1 and 2,> A/CN.4/
L.410, sect. G)

[Agenda item 6]

THIRD REPORT OF THE SPECIAL RAPPORTEUR
(continued)

CHAPTER III OF THE DRAFT:?

ArTiCLE 10 (General obligation to co-operate)* (con-
tinued)

1. The CHAIRMAN extended a warm welcome to the
participants in the International Law Seminar, who had
come to attend the Commission’s meeting, and ex-
pressed the hope that they would have a fruitful stay in
Geneva,

2. Speaking as a member of the Commission, he con-
gratulated the Special Rapporteur on the calibre of this
third report (A/CN.4/406 and Add.1 and 2). Unfor-
tunately, some of the terms used in the Spanish transla-
tion were not in keeping with legal terminology, at least
in the Latin-American countries. For example, the word
ordenacion, for the English term ‘‘management’’, was
not appropriate and should be replaced by ad-
ministracion, for instance.

3. He had not so far heard any legal argument to con-
vince him that a general obligation to co-operate should
be included in the draft. Indeed, the Special Rap-
porteur’s explanations further persuaded him that,
unlike draft article 10, the texts cited by the Special Rap-
porteur did not view co-operation as a legal obligation
on the States parties. Co-operation was regarded not as
a means of securing application of the provisions of the
instruments in question, but as a desirable end. In Ar-
ticle 1 of the Charter of the United Nations, co-
operation was listed as one of the purposes of the
Organization, yet Article 2 enunciated the principle of
the sovereign equality of all States Members, for which
reason it was difficult to see how a State could be com-
pelled to co-operate with another. Article 2 of the
Charter also set forth the principle of good faith, but
that was a principle that lay at the very foundation of in-

' Reproduced in Yearbook . . . 1986, vol. II (Part One).

? Reproduced in Yearbook . . . 1987, vol. 11 (Part One).

* The revised text of the outline for a draft convention, comprising
41 draft articles contained in six chapters, which the previous Special
Rapporteur, Mr. Evensen, submitted in his second report, appears in
Yearbook . . . 1984, vol. 11 (Part One), p. 101, document A/
CN.4/381.

* For the text, see 2001st meeting, para. 33.
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ternational relations between sovereign States and
should be presumed.

4. Again, the various international agreements cited as
examples in the third report (ibid., paras. 43-47) did not
impose a general obligation to co-operate. Contrary to
what the Special Rapporteur said, they simply provided
for co-operation in specific fields such as
hydroeconomics or the prevention of pollution. In all
cases, the aim was to do something to achieve inter-
State co-operation. It should be noted that the obliga-
tion to undertake negotiations came not under a general
obligation to co-operate but under Article 33 of the
Charter, relating to the peaceful settlement of disputes.
As to the provisions of the Stockholm Declaration®
which had been mentioned so many times, they too
simply expressed a wish for State co-operation, more
especially for the purpose of preserving the environment
from pollution.

S. Thus, like other members, he considered that the
obligation to co-operate was not and could not be a
genuine legal rule, in other words one that created rights
and duties. The only obligation that could be imposed
was the obligation to respect the right of every State to
equitable utilization of shared natural resources, with a
view to achieving solidarity and co-operation between
States.

6. Various formulations had been proposed to
describe co-operation, such as ‘‘in good faith’’ or
““in accordance with the principles of good-neighbour-
liness’’. As he had already pointed out, good faith was
normally presumed; but good-neighbourly relations, as
shown by the bitter experience of the Latin-American
countries, were very difficult when the neighbour was
a powerful State which had the means to impose its will.

7. The answer to the question as to which was the right
chapter of the draft for article 10 would depend on the
Commission’s decision concerning the legal nature of
the provision it contained. If the Commission saw co-
operation as a desirable aim to ensure the harmonious
management of international watercourses by riparian
States, the provision should without doubt figure
among the general principles. The way in which it was to
be qualified, for example by using the phrase ‘‘in good
faith”, would not be of major importance, for co-
operation would not constitute a legal rule and hence
would not create rights and obligations. If, however, the
Commission wished to elaborate an obligatory rule for
all States parties, something which could very well pre-
vent a large number of States from acceding to the in-
strument in its final form, account should be taken of
Mr. Reuter’s comments (2004th meeting), particularly
the distinction between obligations of result and obliga-
tions of conduct, and between obligations to act and
obligations not to act.

8. It would be premature to refer article 10 to the
Drafting Committee until such time as the Commission
had decided whether the obligation to co-operate should
figure among the general principles or whether, on the
contrary, it should constitute an obligatory legal rule, in

* See 2002nd meeting, footnote 10.

which case the legal content of the notion of co-
operation would first have to be defined.

9. Mr. SEPULVEDA GUTIERREZ said that the
Special Rapporteur’s detailed and well-documented
third report (A/CN.4/406 and Add.1 and 2) showed all
too clearly the complexity of the topic, which was due
both to the technical, political, economic, legal,
ecological and other interests involved and to the
natural diversity of international watercourses. An ex-
amination of the ways in which international problems
connected with watercourse systems had been solved in
practice, and the realization of how difficult it was to
find generally applicable solutions, revealed the full
measure of the task facing the Commission. As Mr. Shi
(2004th meeting) had rightly said, it was a task that
related more to progressive development of the law than
to codification. The Special Rapporteur should not feel
discouraged by adverse comments and differences of
approach, for his efforts were fully recognized by the
Commission, which should move ahead slowly but
surely in its difficult task.

10. He would confine himself to a few observations,
for Mr. Yankov and Mr. Calero Rodrigues (2003rd
meeting) had already made a perceptive and detailed
analysis of draft article 10. The general obligation to co-
operate was a new concept emerging in the elaboration
of legal rules applicable to international watercourses
and it should therefore be received with some caution,
since it involved new types of action and also the re-
quirement to refrain from taking action. In view of its
major importance, article 10 called for an in-depth ex-
amination that would be difficult to complete in the
time available; perhaps it would not prove possible to
put the article into final form until the next session, by
which time the Commission would have the advantage
of the views of States on the matter. In addition, it
would be advisable to transfer the article to the chapter
on basic principles, for co-operation was a general prin-
ciple and logically belonged among the provisions set-
ting forth specific obligations.

11. As to the legal nature of international co-
operation, neither doctrine nor practice had succeeded
in properly defining the dividing line between a legal
rule and a legal principle. The question had arisen, for
example, in connection with non-intervention, which
was, in his opinion, a guiding principle, and hence a
source of related principles, but at the same time a rule
of conduct. To ensure that the rule was respected, it had
been included in various basic instruments, such as the
Charter of OAS, the Declaration on the Inadmissibility
of Intervention in the Domestic Affairs of States and
the Protection of their Independence and Sovereignty®
and the 1970 Declaration on Friendly Relations and Co-
operation among States.” Hence co-operation could be
translated into tangible duties, and the general obliga-
tion to co-operate was an emerging rule that material-
ized, for instance, in situations in which a dispute had to
be settled in good faith. The rules of co-operation were
inherent in relations between the riparian States of an
international watercourse, but they had not always been

¢ General Assembly resolution 2131 (XX) of 21 December 1965.
7 See 2003rd meeting, footnote 5.
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manifested, sometimes because relations in that field
were infrequent.

12. Co-operation in matters pertaining to shared rivers
had its own dynamics: once co-operation was initiated,
it developed, moved ahead and grew richer in substance.
For example, co-operation between Mexico and the
United States of America had steadily increased since
the end of the last century. Initially a timid attempt to
rectify certain parts of the Rio Bravo (Rio Grande), co-
operation between the two countries had grown closer,
with the establishment, for example, of the Inter-
national Boundary and Water Commission and then the
settlement of the Chamizal question. A number of
treaties had been concluded, including the important
1944 Treaty on the utilization of the waters of the Rio
Bravo and the Colorado River,® thanks to the
endeavours of President Hoover and despite the opposi-
tion of seven federated states of the United States, and
the 1983 Agreement on Co-operation for the Protection
and Improvement of the Environment in the Border
Area, mentioned by the Special Rapporteur (A/CN.4/
406 and Add.1 and 2, para. 46). Some problems re-
mained to be solved and both countries would still have
to display the same will to co-operate. However, with
such an example of progressive co-operation, he could
not fail to endorse the point made by Mr. Calero
Rodrigues (2003rd meeting) that the role of article 10
was to urge States to co-operate or to stimulate co-
operation when it already existed.

13. The principle of co-operation should be given the
same rank as the other principles enunciated in chapter
IT of the draft and should not, as was now the case, be
placed above them—something which had perhaps led
to some suspicion. The title of article 10 was too am-
bitious. It should be reduced to the necessary limits,
although the provision should not, in the process, lose
its character as a principle. Moreover, the content was
too vague, for it failed to indicate the meaning to be at-
tached to the words ‘‘other concerned States’’. The ex-
pression ‘‘in the fulfilment of their respective obliga-
tions’’ was also unsuitable, because nothing was known
about the nature and scope of the obligations in ques-
tion. Provisions could be added on the possible forms of
co-operation between States, provisions necessarily tied
in with optimum utilization, equitable participation and
maximum benefits, so as to avoid any misinterpretation
of the principle of co-operation. Perhaps an attempt
should also be made to take into account the particular
features of various watercourses in order to determine
as far as possible the potential forms of co-operation.
The difficulties varied, depending on the practical aims
and the States involved.

14. It would be preferable not to prolong unduly the
debate on the concept of co-operation, which still
needed further examination, but to move ahead with the
wording of articles 1 to 9 of the draft, which would then
facilitate the drafting of article 10. He was grateful to
the Special Rapporteur for including the concept of co-
operation in the draft. The Commission would naturally
have to move in new directions and, in so doing,
sometimes have to take risks in order to engage in con-

* United Nations, Treaty Series, vol. 3, p. 313.

structive work. Article 10, in its final form, should exer-
cise a powerful influence on real co-operation.

15. Mr. KOROMA said that the need for rational
management of the water resources of the planet could
not be over-emphasized. An estimated one half of the
population of the world did not have an adequate sup-
ply of clean water, and very many people did not have
easy access to drinking-water. Moreover, according to
WHO, 80 per cent of the world’s diseases were directly
linked to water.

16. A watercourse was a component part of the ter-
ritory of the State through which it flowed, and the
State exercised full sovereignty and jurisdiction over the
watercourse. Some watercourses, however, flowed
through more than one State and could affect the in-
terests of other States as well, which explained the need
for a régime to regulate their use. The best way of
resolving the competing interests of the modern world
lay in co-operation agreements, and accordingly the
Special Rapporteur had proposed devoting an article to
the principle of co-operation. Support for that principle
was to be found not only in the Charter of the United
Nations, but also in the 1970 Declaration on Friendly
Relations and Co-operation among States,’ in the
Charter of Economic Rights and Duties of States'® and
in several articles of the 1982 United Nations Conven-
tion on the Law of the Sea concerning the preservation
of the marine environment and the prevention of pol-
lution. The principle of international co-operation was
further recognized in a number of international treaties
concerning watercourses, such as the two treaties which
made up the River Niger régime, namely the Act regard-
ing navigation and economic co-operation between the
States of the Niger Basin, concluded at Niamey in
1963,"' and the Agreement concerning the Niger River
Commission and the navigation and transport on the
River Niger, signed at Niamey in 1964,'2 under articles 4
and 12 of which, respectively, riparian States were re-
quired to establish close co-operation in the study and
execution of any project likely to have an appreciable
effect on the river. Similar provisions were to be found
in the statutes governing the development of the Chad
Basin.

17. The principle was also set forth in a number of
other river agreements between African States, as well
as in the 1968 African Convention on the Conservation
of Nature and Natural Resources.!* Non-governmental
organizations had studied the matter in depth; the Inter-
national Law Association and the Asian-African Legal
Consultative Committee, for example, had decided to
support the principle of international co-operation in
the development and utilization of international water-
courses.

18. Some river agreements, on the other hand, made
no reference to the principle of co-operation, but it was
none the less possible to discern that the principle was
an accepted norm, at least as far as the use of inter-

* See 2003rd meeting, footnote 5.
