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Chapter I

 Mr. Eduardo VALENCIA-OSPINA (Colombia) (see 
para. 3 below)

 Ms. Hanqin XUE (China)
 Mr. Chusei YAMADA (Japan)

-
sion elected Mr. Eduardo Valencia-Ospina (Colombia) to 

-
nardo Sepúlveda to the ICJ.

-

Chairperson: Mr. Guillaume Pambou-Tchivounda

: Mr. Roman A. 
Kolodkin

Rapporteur: Ms. Hanqin Xue

-
sons of the Commission1 and the Special Rapporteurs.2

-
son), Mr. Emmanuel Akwei Addo, Mr. Enrique Candioti, 
Mr. Pedro Comissário Afonso, Mr. Riad Daoudi, Ms. Paula 

Mr. Peter Kabatsi, Mr. Maurice Kamto, Mr. James Lutaban-

Kolodkin, Mr. Teodor Viorel Melescanu, Mr. Djamchid 
-

maraju Sreenivasa Rao, Mr. Eduardo Valencia-Ospina, 
Mr. Chusei Yamada and Ms. Hanqin Xue ( ).

C. Drafting Committee

5, 11, 23 and 30 May 2006 respectively, the Commission 
-

1 Mr. João Clemente Baena Soares, Mr. Enrique Candioti, 

Mr. Alain Pellet, Mr. Pemmaraju.Sreenivasa Rao and Mr. Chusei 
Yamada.

2 -

Mr. Chusei Yamada.

 Mr. Emmanuel Akwei ADDO (Ghana)
 Mr. Husain AL-BAHARNA (Bahrain)
 Mr. Ali Mohsen Fetais AL-MARRI (Qatar)
 Mr. João Clemente BAENA SOARES

 Mr. Ian BROWNLIE
and Northern Ireland)

 Mr. Enrique CANDIOTI

 CHEE (Republic of Korea)
 Mr. Pedro COMISSÁRIO AFONSO

 Mr. Riad DAOUDI (Syrian Arab Republic)
 Mr. Christopher John Robert DUGARD (South Africa)
 Mr. Constantin ECONOMIDES (Greece)
 Ms. Paula ESCARAMEIA

 Mr. Salifou FOMBA (Mali)
GAJA (Italy)

GALICKI (Poland)
 Mr. Peter KABATSI

 Mr. Maurice KAMTO (Cameroon)
KATEKA (United Republic 

 Mr. Fathi KEMICHA (Tunisia)
 Mr. Roman Anatolyevitch KOLODKIN (Russian 

Federation)
 Mr. Martti KOSKENNIEMI (Finland)
 Mr. William MANSFIELD

 Mr. Michael MATHESON (United States of America)
 Mr. Teodor Viorel MELESCANU (Romania)
 Mr. Djamchid MOMTAZ (Islamic Republic of Iran)
 Mr. Bernd NIEHAUS (Costa Rica)
 Mr. Didier OPERTTI BADAN

 Mr. Guillaume PAMBOU-TCHIVOUNDA (Gabon)
 Mr. Alain PELLET (France)
 Mr. Pemmaraju Sreenivasa RAO (India)
 Mr. Víctor RODRÍGUEZ CEDEÑO (Bolivarian Republic 
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(a) Diplomatic protection: Mr. Roman Anatolyevitch 
Kolodkin (Chairperson), Mr. Christopher John Robert 

and Ms. Hanqin Xue ( ).

(b) International liability for injurious consequences 

(international liability in the case of loss from transbound-

Anatolyevitch Kolodkin (Chairperson), Mr. Pemmaraju 
Sreenivasa Rao (Special Rapporteur), Mr. João Clemente 

Mr. Michael Matheson, Mr. Chusei Yamada and 
Ms. Hanqin Xue ( ).

( ) Reservations to treaties: Mr. Roman Anatolyevitch 
Kolodkin (Chairperson), Mr. Alain Pellet (Special 
Rapporteur), Ms. Paula Escarameia, Mr. Salifou Fomba, 

Matheson, Mr. Chusei Yamada and Ms. Hanqin Xue (
).

(
Mr. Roman Anatolyevitch Kolodkin (Chairperson), 

Economides, Ms. Paula Escarameia, Mr. William 

Yamada and Ms. Hanqin Xue ( ).

(e) Shared natural resources: Mr. Roman 
Anatolyevitch Kolodkin (Chairperson), Mr. Chusei 
Yamada (Special Rapporteur), Mr. Enrique Candioti, 
Mr. Pedro Comissário Afonso, Mr. Riad Daoudi, 

Mr. Michael Matheson, Mr. Guillaume Pambou-
Tchivounda and Ms. Hanqin Xue ( ).

17 May and 5 July 2006 respectively, the Commission 

Study Group:

(a
Mr. Enrique Candioti (Chairperson), Mr. Chusei Yamada 
(Special Rapporteur), Mr. João Clemente Baena Soares, 
Mr. Pedro Comissário Afonso, Mr. Riad Daoudi, Ms. Paula 

Badan, Mr. Pemmaraju Sreenivasa Rao and Ms. Hanqin 
Xue ( ).

(b

expansion of international law (open-ended)

Chairperson: Mr. Martti Koskenniemi

(
(open-ended)

Chairperson: Mr. Alain Pellet

work was re-established and was composed of the follow-

-
rice Kamto, Mr. Martti Koskenniemi and Ms. Hanqin Xue 
( ).

E. Secretariat

11. Mr. Nicolas Michel, Under-Secretary-General, 

-
-

retary to the Commission and, in the absence of the United 

-
cation Division, acted as Deputy Secretary to the Commis-

as Principal Assistant Secretary. Mr. Trevor Chimimba, 

as Assistant Secretaries to the Commission.

-

  2. Diplomatic protection.

acts not prohibited by international law (International liability 
-

ous activities).

  5. Shared natural resources.

  6. Unilateral acts of States.

  7. Reservations to treaties.

  8. Expulsion of aliens.

).

Commission and its documentation.

13. Cooperation with other bodies.

15. Other business.



Commission considered the seventh report of the Special 
Rapporteur (A/CN.4/567). The Commission subsequently 

-
sion decided, in accordance with article 23 of its Statute, 
to recommend to the General Assembly the elaboration 
of a convention on the basis of the draft articles on diplo-
matic protection (see chapter IV).

by international law (International liability in case of loss 
-

ities)”, the Commission considered the third report of the 
Special Rapporteur (A/CN.4/566). The Commission sub-

Commission decided, in accordance with article 23 of its 
Statute, to recommend that the General Assembly endorse 

national and international action to implement them (see 
chapter V).

-

the draft articles submitted by the Special Rapporteur in 
3 referred 19 revised draft articles to the 

report of the Special Rapporteur (A/CN.4/564 and Add.1–

and with the responsibility of a State in connection with the 

Commission considered the second part of the Special 
Rapporteur’s tenth report4

of the object and purpose of the treaty and the determi-
nation of the validity of reservations. The Commission 

of manifestly invalid reservations which were previously 

VIII).

3 , vol. II (Part One), document A/CN.4/551 and 
Add.1.

4 , document A/CN.4/558 and Add 1–2.

the Commission considered the ninth report of the Special 
Rapporteur (A/CN.4/569 and Add.1) which contained 11 

unilateral acts with the mandate to elaborate conclusions 
and principles on the topic. The Commission adopted 

 

principles to the attention of the General Assembly (see 
chapter IX).

on treaties”, the Commission considered the second 
report of the Special Rapporteur (A/CN.4/570) (see 
chapter X).

or prosecute ( )”, the Commission 
considered the preliminary report of the Special Rappor-
teur (A/CN.4/571) (see chapter XI).

-

and expansion of international law”, the Commission 
considered the report of the Study Group (A/CN.4/L.682 
and Corr.1 and Add.1) and took note of its 42 conclusions 
(see chapter XII), which it commended to the attention 
of the General Assembly. The report and its conclusions 

-
-

of the Study Group, as well as discussion within the 
Study Group itself. The Commission requested that the 
analytical study be made available on its website and be 
published in its Yearbook.

methods (see chapter XIII, section B.2). The Commis-
sion reiterated its view that an a priori limitation cannot 

-
-

enth edition of “Work of the International Law Com-

-
tions”, “Protection of persons in the event of disasters”, 

information” and “Extraterritorial jurisdiction” (see 
chapter XIII, section B.1).

of information with the International Court of Justice, 

Chapter II



-

the Council of Europe, and the Inter-American Juridical 
Committee. Members of the Commission also held infor-

-
ters of mutual interest (see chapter XIII, section D).

different nationalities (see chapter XIII, section F).

25. The Commission decided that its next session be 

(see chapter XIII, section C).



articles on the law of transboundary aquifers, the Com-
mission would welcome from Governments:

(a) their comments and observations on all aspects of 

(b) their comments and observations on the com-

(

27. The Commission would welcome comments and 
-

-

and to responsibility of a State member of an international 

28. The Commission would also welcome views from 

report:

(a

-

a position to do so?

(b

5 

an end?

29. The Commission recommended that the Secretariat, 
in consultation with the Special Rapporteur on reservations 

-
sion of the Commission with United Nations experts in 

Governments on adjustments that they would consider it 
necessary or useful to introduce in the “Preliminary con-
clusions of the International Law Commission on reserva-

ninth session.6

aut dedere aut judicare)

30. The Commission would welcome any information 

-
larly more contemporary ones. If possible, such informa-
tion should concern:

(a) international treaties by which a State is bound, 

reservations made by that State to limit the application of 

(b

( -

( ) crimes or offences to which the principle of the 
-

tion or practice of a State.

31. The Commission would also welcome any further 
information that Governments may consider relevant to 
the topic.

of the Commission

the Commission would welcome the views of Govern-

6 , vol. II (Part Two), pp. 56–57, para. 157.

Chapter III

 



33. In 1978, the Commission adopted draft articles on 
most-favoured-nation clauses.7 In view of the circum-
stances at the time, the General Assembly took no action 
with respect to this draft, which clearly is out of date in 
many aspects today. Some members of the Commission 
believe that the topic should not be reopened in the Com-
mission at this time, in that the basic policy differences 
that caused the General Assembly to take no action on the 

7 , vol. II (Part Two), pp. 16–73, para. 74.

Commission’s draft articles have not yet been resolved, 

have the necessary technical expertise and policy man-

the international situation and the continued importance 
of the most-favoured-nation clause in contemporary trea-

-
tional investments, the time has come to undertake further 
work on the question and therefore to include the topic in 



34. At its forty-seventh session (1995), the Commis-

topic, and decided, subject to the approval of the General 
8

-
9 The General Assem-

bly, in its resolution 51/160 of 16 December 1996, sub-
sequently invited the Commission further to examine the 

in the Sixth Committee and any written comments that 
10

-
mission appointed Mr. Mohamed Bennouna Special Rap-
porteur for the topic.11

36. The General Assembly, in resolution 52/156 of 
15 December 1997, endorsed the decision of the Com-

protection”.

before it the preliminary report of the Special Rapporteur.12

-
cial Rapporteur for the topic,13 after Mr. Bennouna was 

-

8 , vol. II (Part Two), p. 110, para. 501. The 
General Assembly, in resolution 50/45 of 11 December 1995, noted the 

9 , vol. II (Part Two), document A/51/10, p. 97–98, 
para. 248 and annex II, addendum 1, p. 137.

10 See A/51/358 and Add.1. Pursuant to General Assembly resolu-

at its forty-ninth session ( , vol. II (Part Two), p. 60, 

which was endorsed by the Commission (  para. 171). The Work-

the Commission recommended be used as the basis for the submission 
of a preliminary report by the Special Rapporteur ( ., pp. 62–63, 
paras. 189–190).

11 , vol. II (Part Two), p. 63, para. 190.
12 , vol. II (Part One), document A/CN.4/484, 

p. 309. At the same session, the Commission established an open-

drawn on the basis of the discussion on the approach to the topic (see 
, vol. II (Part Two), p. 49, 

para. 108).
13 , vol. II (Part Two), document A/54/10, 

p. 17,  para. 19.

reports14 -
 
 

commentaries.15 At the same session, the Commission 
decided, in accordance with draft articles 16 and 21 of its 

General, to Governments for comments and observations, 
with the request that such comments and observations be 
submitted to the Secretary-General by 1 January 2006.16

-
sion had before it the sixth report of the Special Rappor-

17

41. At the present session, the Commission had before it 
comments and observations received from Governments 

CN.4/561 and Add.1–2),18 as well as the seventh report 
-

posals for the consideration of draft articles 1 to 19 on 

received from Governments. The Commission consid-
ered the report of the Special Rapporteur at its 2867th to 

14 Preliminary report: Yearbook … 2000, vol. II (Part One), docu-
Year

, vol. II (Part One), document A/CN.4/514 (draft articles 
Yearbook … 2002, vol. II (Part One), document A/

Yearbook … 
2003, vol. II (Part One), document A/CN.4/530 and Add.1 (draft arti-

, vol. II (Part One), 

Commission established three informal consultations: on draft arti-
Yearbook … 

2000, vol. II (Part Two), pp. 85–86, para. 495)), on draft article 9 (at its 
, vol. II (Part Two) 

-
matic protection of crews as well as that of corporations and sharehold-

Yearbook ... 2002, vol. II 
(Part Two), p. 50, para. 113). The Commission further established a 

-
Yearbook ... 2003, vol. II (Part Two), p. 27, 

paras. 90–92).
15 , vol. II (Part Two), pp. 18–44, paras. 59–60.
16 ., p. 18, para. 57.
17 , vol. II (Part One), document A/CN.4/546. 

The Commission further considered several other issues related to the 
, vol, II (Part Two), 

paras. 237–241).
18 A set of comments and observations were also submitted by 

-
nity to consider these comments and observations as they were received 

-
ments and observations are contained in A/CN.4/575.



-

of Governments, the proposals of the Special Rapporteur 
and the debate in the plenary on the Special Rapporteur’s 
seventh report. The Commission further decided to refer 

-
posal for an additional draft article.

43. The Commission considered the report of the Draft-

of draft articles on diplomatic protection, on second read-

to the aforementioned draft articles.

45. In accordance with its Statute, the Commission sub-

with the recommendation set out below.

accordance with article 23 of its Statute, to recommend 
to the General Assembly the elaboration of a convention 
on the basis of the draft articles on diplomatic protection.

The International Law Commission, 

 the draft articles on diplomatic protection,

 to the Special Rapporteur, Mr. Christopher John Robert 
-
-

achieved in the elaboration of draft articles on diplomatic protection.

48. The Commission also expressed its deep appreciation 
to the previous Special Rapporteur, Mr. Mohammed Ben-
nouna, for his valuable contribution to the work on the topic.

1. TEXT OF THE DRAFT ARTICLES

49. The text of the draft articles adopted by the Com-

PART ONE

PART TWO

CHAPTER I

Article 3. Protection by the State of nationality

CHAPTER II

matic protection in respect of a person who is its national at the 

international law.

 

entation of the claim.

against a State of which that person is not a national.

 

 
a State of nationality

in respect of a person against a State of which that person is also a 

of the claim.



 Diplomatic protection

in that State.

CHAPTER III

the claim.

of incorporation.

(a

(b

respect of its nationals.

than corporations.

PART THREE

(a

(b

(c

(d

(e

PART FOUR

(a

(b
 



(c

2. TEXT OF THE DRAFT ARTICLES WITH 
COMMENTARIES THERETO

50. The text of the draft articles with commentaries 
-

sion are reproduced below.

State responsibility, Mr. F. V. García-Amador, included 
a number of draft articles on this subject in his reports 
presented from 1956 to 1961.19 -
tion of State responsibility paid little attention to diplo-

expressly state that the two topics central to diplomatic 
protection—nationality of claims and the exhaustion of 
local remedies—would be dealt with more extensively 

20 Never-
theless, there is a close connection between the articles 

acts and the present draft articles. Many of the principles 
contained in the articles on responsibility of States for 

protection and are therefore not repeated in the present 
draft articles. This applies in particular to the provisions 

make full reparation for the injury caused by the interna-

of restitution, compensation or satisfaction, either sin-

the articles on responsibility of States for internationally 
21

“Treatment of aliens”. No attempt is made, however, to 
deal with the primary rules on this subject—that is, the 

the State of nationality of the injured person. Instead, 

only: the rules that relate to the conditions that must be 

of claims. Article 44 of the articles on responsibility of 

19 Preliminary report: , vol. II, document A/
, vol. II, docu-

, vol. II, 
, 
, 

Yearbook … 
, vol. II, document A/CN.4/134 and Add.1, pp. 1–54.

20

(commentary to article 44, footnotes 683 and 687).
21 Articles 28, 30, 31 and 34–37 ( , pp. 87–94 and 95–107). 

Much of the commentary on compensation (art. 36) is devoted to a con-

protection.

The responsibility of a State may not be invoked if:

(a

(b) The claim is one to which the rule of exhaustion of local rem-
edies applies and any available and effective local remedy has not been 
exhausted.22

claims and the exhaustion of local remedies.

(3) The present draft articles do not deal with the pro-
-

there are similarities between functional protection and 
diplomatic protection, there are also important differ-
ences. Diplomatic protection is traditionally a mechanism 

a national is an injury to the State itself. Functional pro-

-
ence. Differences of this kind have led the Commission 

diplomatic protection. The question whether a State may 
exercise diplomatic protection in respect of a national who 

by the ICJ in the  case: “In such 

the one or to the other, or which compels either the State 
-

tional claim. The Court sees no reason why the parties 

and common sense”.23

PART ONE

Commentary

(1) Draft article 1 makes no attempt to provide a com-
-

tion. Instead it describes the salient features of diplomatic 
protection in the sense in which the term is used in the 
present draft articles.

22

para. 76.
23 

  , p. 174 at pp. 185–186.



 Diplomatic protection

(2) Under international law, a State is responsible for 

Diplomatic protection is the procedure employed by the 
State of nationality of the injured persons to secure protec-
tion of that person and to obtain reparation for the interna-

-
stances in which diplomatic protection may be exercised 
and the conditions that must be met before it may be exer-

-

of the State for injury to an alien. The draft articles, like 
those on the responsibility of States for internationally 

and secondary rules and deal only with the latter.24 

(3) Diplomatic protection has traditionally been seen as 

to a national is deemed to be an injury to the State itself. 

Swiss jurist Emmerich de Vattel in 1758 that “[w]hoever 

25 and, secondly in a dictum of the 
PCIJ in 1924 in the 

-

rules of international law”.26

27—to say that an injury to a national 
is an injury to the State itself. Many of the rules of diplo-

notably the rule of continuous nationality which requires 
a State to prove that the injured national remained its 
national after the injury itself and up to the date of the 
presentation of the claim. A State does not “in reality”—to 
quote -

(4) In the early years of international law the individual 

Consequently, if a national injured abroad was to be pro-

that an injury to the national was an injury to the State 

-
matically. The individual is the subject of many primary 
rules of international law, both under custom and treaty, 

24 See 

25 E. de Vattel, 

 

26  
, p. 12. This dictum was repeated by the PCIJ 

in  
, p. 4, at p. 16.

27 See J. L. Brierly, 
, 6th edition edited by Sir Humphrey 

Waldock, Oxford, Clarendon Press, 1963, at pp. 276–277.

28 and  cases.29 

but remedies are few. Diplomatic protection conducted 
by a State at the inter-State level remains an important 

have been violated abroad.

(5) Draft article 1 is formulated in such a way as to 
-

the articles on responsibility of States for internationally 
30 It describes diplomatic protection as the 

invocation of the responsibility of a State that has commit-

of another State, by the State of which that person is a 

-
-

national law.

cover exceptions. Thus no mention is made of the state-

this provision. Draft article 3 does, however, make it clear 
that diplomatic protection may be exercised in respect of 
such persons.

(8) Diplomatic protection must be exercised by lawful 
and peaceful means. Several judicial decisions draw a dis-
tinction between “diplomatic action” and “judicial pro-

by a State when it resorts to diplomatic protection.31 Draft 
-
-

ful settlement”. “Diplomatic action” covers all the lawful 
procedures employed by a State to inform another State of 

disputes. “Other means of peaceful settlement” embraces 

mediation and conciliation, to arbitral and judicial dispute 
settlement. The use of force, prohibited by Article 2, para-

28 v.  
 , p. 466, at pp. 493–494, paras. 76–77.

29  v.
 , p. 12, at 

pp. 35–36, para. 40.
30 See Chapter I of Part Three entitled “Invocation of the Respon-

sibility of a State” (articles 42–48), , vol. II (Part 

Implementation of the International Responsibility of a State”.
31 (see footnote 26 above); 

 ( v. 
 

, p. 4, at p. 24.



-
-

matic protection. Diplomatic protection does not include 
 or other diplomatic action that do not involve 

such as informal requests for corrective action.

diplomatic action or other means of peaceful settlement. 
It differs from consular assistance in that it is conducted 

whereas consular assistance is, in most instances, car-

Convention on Consular Relations. Diplomatic protec-

between diplomatic protection and consular assistance, 

requirement of the exhaustion of local remedies. Clearly 
there is no need to exhaust local remedies in the case of 
consular assistance, as this assistance takes place before 

-
cally, as diplomatic protection arises only after the com-

that local remedies must always be exhausted, subject to 
the exceptions described in draft article 15.

(11) In these circumstances, draft article 1 makes no 

consular assistance. The draft articles prescribe condi-
tions for the exercise of diplomatic protection which are 
not applicable to consular assistance. This means that the 
circumstances of each case must be considered in order to 
decide whether it involves diplomatic protection or con-
sular assistance.

(12) Draft article 1 makes clear the point, already raised 
32 that the present draft articles 

deal only with the exercise of diplomatic protection by a 

33

(13) Diplomatic protection mainly covers the protection 

other rules of international law and instruments, such as 
the Vienna Convention on Diplomatic Relations of 1961 
and the Vienna Convention on Consular Relations of 
1963. Where, however, diplomats or consuls are injured 
in respect of activities outside their functions, they are 

for instance, in the case of the expropriation without com-
pensation of property privately owned by a diplomatic 

32

33   (see footnote 23 above).

(14) In most circumstances, it is the link of nationality 

to the exercise of diplomatic protection, a matter that is 
dealt with in draft articles 4 and 9. The term “national” in 

the draft articles, a distinction is drawn between the rules 
-

sary, the two concepts are treated separately.

Commentary

(1) Draft article 2 is founded on the notion that dip-
lomatic protection involves an invocation—at the State 
level—by a State of the responsibility of another State 

that it is the State that initiates and exercises diplomatic 

a claim vests. It is without prejudice to the question of 

behalf it acts. Like article 1,34 it is neutral on this subject.

extend diplomatic protection to a national, but international 

stated by the ICJ in the case:

within the limits prescribed by international law, a State may exercise 
diplomatic protection by whatever means and to whatever extent it 

-
tional law. All they can do is to resort to municipal law, if means are 

will cease. It retains in this respect a discretionary power the exercise 
of which may be determined by considerations of a political or other 
nature, unrelated to the particular case.35

36 
and judicial decisions37 for the view that there is some 

or international law, on the State to protect its nation-
als abroad when they have been subjected to serious 

34

35 
, p. 3, at p. 44.

36 See the preliminary report of the Special Rapporteur on diplo-
matic protection, Yearbook … 2000, vol. II (Part One), document A/
CN.4/506 and Add.1, paras. 80–87.

37  case, ILR
v.

v.

 
 

(January 2005), p. 173).
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article 19 declares that a State entitled to exercise dip-
lomatic protection “

-
tection should therefore be read with draft article 19 
which recommends to States that they should exercise 

exercise diplomatic protection. It makes no attempt to 

State to consider the assertion of diplomatic protection by 
a State in accordance with the present articles. This is to 
be implied, however.

PART TWO 

CHAPTER I

Article 3. Protection by the State of nationality

article 8.

Commentary

article 3 asserts the principle that it is the State of nation-

to exercise diplomatic protection on behalf of such a per-
son. The emphasis in this draft article is on the bond of 
nationality between State and national which entitles the 
State to exercise diplomatic protection. This bond differs 

-
quently separate chapters are devoted to these different 
types of persons.

draft article 8 which provides for diplomatic protection in 

CHAPTER II

not inconsistent with international law.

Commentary

the purposes of diplomatic protection of natural persons. 

it is for the State of nationality to determine, in accord-
ance with its municipal law, who is to qualify for its 

of nationality.

(2) The principle that it is for each State to decide in 
accordance with its law who are its nationals is backed 
by both judicial decisions and treaties. In 1923, the PCIJ 
stated in the  

 case that “in the present state of international 
law, questions of nationality are … in principle within this 
reserved domain”.38 -

determine under its own law who are its nationals.” More 
recently it has been endorsed by the 1997 European Con-
vention on Nationality (art. 3).

nationality listed in draft article 4 are illustrative and not 

of nationality: birth ( ), descent ( ) 

 per se is 

-

a national automatically results in the acquisition by a 
spouse of the nationality of the other spouse, problems 
may arise in respect of the consistency of such an acqui-
sition of nationality with international law.39 Nationality 
may also be acquired as a result of the succession of 
States.40

those most frequently used by States to establish nation-
ality. In some countries, where there are no clear birth 

cases, residence could provide proof of nationality, 

A State may, however, confer nationality on such persons 

(5) Draft article 4 does not require a State to prove an 

38 
, , 1923, p. 6, 

at p. 24.
39 -

Convention on the nationality of married women, which prohibit the 

of this commentary below.
40 See the draft articles on nationality of natural persons in relation 

to the succession of States, , vol. II (Part Two), p. 20, 
para. 47.



 case,41 as an 
additional factor for the exercise of diplomatic protec-
tion, even where the national possesses only one nation-

the case, the Commission took the view that there were 
certain factors that served to limit  to the 
facts of the case in question, particularly the fact that 
the ties between Mr. Nottebohm and Liechtenstein (the 
applicant State) were “extremely tenuous”42 compared 
with the close ties between Mr. Nottebohm and Guate-
mala (the respondent State) for a period of over 34 years, 
which led the ICJ to repeatedly assert that Liechtenstein 
was “not entitled to extend its protection to Nottebohm 

 Guatemala”.43

44 applicable to all 

-
ine link between itself and Mr. Nottebohm in order to 

whom he had extremely close ties. Moreover, it is nec-

requirement proposed by  was strictly applied, 

diplomatic protection. Indeed, in today’s world of eco-

of persons who have moved away from their State of 
nationality and made their lives in States whose nation-
ality they never acquire, or have acquired nationality by 
birth or descent from States with which they have a tenu-
ous connection.

acquisition of nationality must not be inconsistent with 

-

under its own law who are its nationals” with the proviso 

as it is consistent with international conventions, interna-
-

45 Today, conventions, 

41 In the -
tice of States, to arbitral and judicial decisions and to the opinions of 

said to constitute the juridical expression of the fact that the individual 
upon whom it is conferred, either directly by the law or as the result 
of an act of the authorities, is in fact more closely connected with the 

State. Conferred by a State, it only entitles that State to exercise protec-
tion  another State, if it constitutes a translation into juridical 
terms of the individual’s connection which has made him its national” 
(see footnote 31 above)  p. 23.

42 ., p. 25.
43 ., p. 26.
44 This interpretation was placed on the  case by the Ital-

ian–United States Conciliation Commission in the  case, 
, UNRIAA, vol. XIV (Sales 

ILR (1958-I), vol. 25 (1963) , p. 91, 
at p. 148.

45

Nationality.

nationality.46

Convention on the Elimination of All Forms of Discrimi-

-

the wife, render her stateless or force upon her the nationality of the 
husband.47

or her nationality has been acquired contrary to interna-
tional law. Draft article 4 requires that nationality should 
be acquired in a manner “not inconsistent with interna-

in violation of international law is upon the State chal-

-
-

48 and that 
there is a presumption in favour of the validity of a State’s 
conferment of nationality.49

(8) Where a person acquires nationality involuntarily 
in a manner inconsistent with international law, as where 
a woman automatically acquires the nationality of her 

allowed to be protected diplomatically by her or his for-
mer State of nationality.50 If, however, the acquisition of 
nationality in such circumstances results in the loss of 
the individual’s former nationality, equitable considera-
tions require that the new State of nationality be entitled 
to exercise diplomatic protection. This would accord with 

51 

act on the part of the State with which the individual is 
associated.

46

in its advisory opinion on 
, in which it held 

that it was “necessary to reconcile the principle that the conferral of 
nationality fall[s] within the domestic jurisdiction of [a] State … with 
the further principle that international law imposes certain limits on the 
State’s power, which limits are linked to the demands imposed by the 

-
ion OC-4/84 of 19 January 1984, Series A, No. 4, para. 38).

47

 ( ) (iii) of the International 

and article 1 of the Convention on the nationality of married women.
48 See the advisory opinion of the Inter-American Court of Human 

 (footnote 46 above), 
paras. 62–63.

49  See Oppenheim’s International Law, 9th edition, vol. I, , 

50 See article 2 of the Convention on the nationality of married 
women.

51 

, ,  , 
p. 16, at p. 56, para. 125.
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tion in respect of a person who was a national of that 

manner not inconsistent with international law.

the claim.

Commentary

established,52 it has been subjected to considerable criti-
cism53

54 For 
this reason, draft article 5 retains the continuous national-
ity rule but allows exceptions to accommodate cases in 

a State is entitled to exercise diplomatic protection in 
respect of a person who was its national both at the time 

52 See, for instance, the decision of the United States International 
Claims Commission 1951–1954 in the Kren claim, ILR (1953), vol. 20 
(1957), pp. 233 et seq., at p. 234.

53

 case,  (footnote 35 above), at 

, Paris, Presses universi-
taires de France, 1990.

54 See the statement of Umpire Parker in 

its espousal of their claims.” (United States–Germany Mixed Claims 
Commission, , UNRIAA, vol. VII (Sales 
No. 1956.V.5), p. 119, at p. 141).

of the claim. State practice and doctrine are unclear on 
whether the national must retain the nationality of the 

in practice this issue seldom arises.55 For these reasons, 
the Institute of International Law left open in 1965 the 
question whether continuity of nationality was required 
between the two dates.56

require that the same nationality be shown both at the date 

of the law, the rule has been drafted to require that the 
injured person be a national continuously from the date 

-
tinuity, it is presumed if the same nationality existed at 
both these dates. This presumption is of course rebuttable.

a national of the claimant State at the date of the injury. 
The date of the injury need not be a precise date but could 
extend over a period of time if the injury consists of 

of time.

(4) The second temporal requirement contained in para-

date until which the continuous nationality of the claim is 

claim.57 The phrase “presentation of the claim” is that most 
frequently used in treaties, judicial decisions and doctrine 
to indicate the outer date or  required for the 

been added to this formulation to indicate that the date 

diplomatic protection, in contrast to informal diplomatic 
contacts and enquiries on this subject.

(5) The  for the exercise of diplomatic 

claim. There is, however, support for the view that if the 

be a national for the purposes of diplomatic protection.58 
In 2003, in the Loewen case  an ICSID arbitral tribunal 
held that “there must be continuous national identity 

date is known as the 
the resolution of the claim, which date is known as the 

55

, vol. 51 (1965), tome I, pp. 5 et seq., 
at pp. 72–73.

56 See the Institute’s Warsaw session, September 1965, 
, vol. 51 (1965), tome II, pp. 260–262.

57 See the dictum of Umpire Parker in 
 (footnote 54 above), at p. 143.

58 See Oppenheim’s International Law (footnote 49 above), 
p. 512. See also v.

, UNRIAA, vol. V (Sales 
No. 1952.V.3), p. 207.



”.59 On the facts, the Loewen case dealt with 

to that of the respondent State, in which circumstances a 
claim for diplomatic protection can clearly not be upheld, 

the Commission was not prepared to follow the Loewen 

maintained to the date of resolution of the claim.60 Such 
a rule could be contrary to the interests of the individual, 

of the claim as the 
as it is the date on which the State of nationality shows 
its clear intention to exercise diplomatic protection—a 
fact that was hitherto uncertain. Moreover, it is the date 

This determination could not be left to the later date of the 

specify the conduct that the responsible State should take 

the form reparation should take. This matter is dealt with 
more fully in article 43 of the draft articles on the respon-

and the commentary thereto.61

(7) While the Commission decided that it was neces-

protection in respect of a person who was a national at 

the time of the injury, provided that three conditions are 

the nationality of a predecessor State or has lost his or her 

the nationality of another State for a reason unrelated to 

the new nationality has taken place in a manner not incon-
sistent with international law.

injured person has lost his or her previous nationality, 
either voluntarily or involuntarily. In the case of the suc-

nationality, the element of will is not so clear. For rea-

nationality to be involuntary.

59 v.

, vol. 7 (2005), pp. 442 et seq., at p. 485, para. 225.
60 For criticism of the Loewen case, see J. Paulsson,  

2005, pp. 183–184.
61

is limited to the question of the continuity of nationality 
for purposes of diplomatic protection. It makes no attempt 

-
ered by the Commission’s draft articles on nationality of 
natural persons in relation to the succession of States.62

(10) As stated above,63 fear that a person may delib-

a diplomatic claim on his or her behalf is the basis for 
the rule of continuous nationality. The second condition 

that the person in respect of whom diplomatic protection 
is exercised must have acquired his or her new nation-

-
-

pulsory imposition of nationality, such as those in which 
the person has acquired a new nationality as a necessary 

not apply where the person has acquired a new nationality 

the claim.

(11) The third condition that must be met for the rule of 
continuous nationality not to apply is that the new nation-
ality has been acquired in a manner not inconsistent with 
international law. This condition must be read in conjunc-
tion with draft article 4.

-
matic protection may not be exercised by the new State 

injured person in respect of an injury incurred when that 
person was a national of the former State of nationality 
and not the present State of nationality.

respondent State after the presentation of the claim, the 

as in such a case the respondent State would in effect be 
required to pay compensation to its own national. This 
was the situation in Loewen and a number of other cases64 

claim was held to preclude its continuation. In practice, in 
most cases of this kind, the applicant State will withdraw 

-
claimed in the claim is that of the State and 
the purpose of the claim is to seek reparation for injury 

62 See footnote 40 above.
63

article.
64  case, G. H. Hackworth, 

Law
v. German 

case
tes Hawaiian Claims case, F. K. Nielsen, 

, vol. V ( -
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65 The 
applicant State may likewise decide to withdraw its claim 
when the injured person becomes a national of a third 
State after the presentation of the claim. If the injured per-
son has in bad faith retained the nationality of the claimant 
State until the date of presentation and thereafter acquired 
the nationality of a third State, equity would require that 
the claim be terminated, but the burden of proof will be 
upon the respondent State.

(14) Draft article 5 leaves open the question whether the 
heirs of an injured national, who dies as a consequence of 

of the claim, may be protected by the State of national-
ity of the injured person if he or she has the nationality 
of another State. Judicial decisions on this subject, while 
inconclusive, as most deal with the interpretation of par-
ticular treaties, tend to support the position that no claim 

person if the heir has the nationality of a third State.66 
Where the heir has the nationality of the respondent State, 

67 There is 
some support for the view that where the injured national 

may be continued because it has assumed a national char-
acter.68

endorse such a position, it has on occasion been repudi-
ated.69 The inconclusiveness of the authorities makes it 
unwise to propose a rule on this subject.

third State

respect of that national against a State of which that 
person is not a national.

Commentary

(1) Dual or multiple nationality is a fact of international 
life. An individual may acquire more than one nationality 
as a result of the parallel operation of the principles of 
soli and  or of the conferment of national-

draft article 4, which does not result in the renunciation 

do not permit their nationals to be nationals of other 

65

66 Kren claim (see foot-
 v. 

, UNRIAA, vol. V, 
see Straub claim, ILR, vol. 20, p. 228.

67 
 claim, ILR case (see 

footnote 64 above).
68 See E. M. Borchard, 

, New York, The Banks Law 
Straub claim (footnote 66 

above).
69  claim (see footnote 58 above), at p. 209.

States, international law does not prohibit dual or multiple 

as its national by each of the States whose nationality he 
possesses”. It is therefore necessary to address the ques-
tion of the exercise of diplomatic protection by a State of 
nationality in respect of a dual or multiple national. Draft 
article 6 is limited to the exercise of diplomatic protection 
by one or all of the States of which the injured person 

a national. The exercise of diplomatic protection by one 

covered in draft article 7.

diplomatic protection in respect of its national even where 
that person is a national of one or more other States. Like 

-
matic protection.

and a dual or multiple national in the case of the exer-

injured person is not a national, in both arbitral decisions70 
71

does not require such a condition. In the Salem case, an 

that the injured individual had effective Persian national-

nationality. It stated that “the rule of international law [is] 
that in a case of dual nationality a third power is not enti-
tled to contest the claim of one of the two powers whose 

-
ality of the other power”.72 This rule has been followed in 
other cases73 and has more recently been upheld by the 

70

Tribunal in the  case, case No. 205 of 12 July 1926, Annual 
, A. D. 

1929, pp. 277–278.
71

b) of the resolution on 
“the national character of an international claim presented by a State 
for injury suffered by an individual” adopted by the Institute of Inter-
national Law at its Warsaw session in 1965, 

, Paris, Pedone, 1992, p. 56, at p. 58 (reproduced 
in 
1960 Harvard draft convention on the international responsibility of 
States for injuries to aliens (reproduced in L. B. Sohn and R. R. Bax-
ter, “Responsibility of States for injuries to the economic interests of 

-
-

ries caused in its territory to the person or property of aliens, included 
in the third report on international responsibility by Special Rappor-
teur García Amador, , vol. II, document A/CN.4/111, 
p. 61.

72 , 
UNRIAA, vol. II (Sales No. 1949.V.1), p. 1165, at p. 1188.

73 See the decisions of the Italian–United States Conciliation Com-
mission in the  claim, 10 June 1955, UNRIAA, vol. XIV (Sales 
No. 65.V.4), p. 236, or ILR
the Vereano claim, 17 May 1957, UNRIAA, vol. XIV, p. 321, or ILR 

 claim, 29 July 
1963, ILR, vol. 40 (1970), p. 153, at p. 155.



76 
and there was also support for this position in arbitral 
awards.77 In 1949, in its advisory opinion in the case con-

, the ICJ described the 

another State of nationality as “the ordinary practice”.78

(3) Even before 1930 there was, however, support in 
arbitral decisions for another position, namely that the 

of nationality.79 This jurisprudence was relied on by the 
ICJ in another context in the  case80 and was 

-
ation Commission in the claim in 1955. Here the 
Conciliation Commission stated that: 

diplomatic protection in the case of dual nationality, must yield before 
the principle of effective nationality whenever such nationality is that 

76 -
tion on the international responsibility of States for injuries to aliens 

a) of the resolution on the national 
character of an international claim presented by a State for injury suf-
fered by an individual adopted by the Institute of International Law at 
its Warsaw session in 1965 ( ).

77 See the v. case 
(1898) (United States–British Claims Commission), J. B. Moore,  

 case 
(British–Mexican Claims Commission), 

, UNRIAA, vol. V (Sales No. 1952.V.3), p. 74, or 

Honey case 
(British–Mexican Claims Commission), 

, UNRIAA, vol. V, p. 133, or 
, London, HM 

 case 
(British–Mexican Claims Commission), 

, UNRIAA, vol. V, p. 216.
78 (see footnote 23 above), p. 186.
79  case, 2 Knapp, Privy Council I, p. 295, 

Reports

Mixed Claims Commission),  and -
lan Mixed Claims Commission) cases, UNRIAA, vol. IX (Sales No. 
59.V.5), pp. 485 and 494, and vol. X (Sales No. 60.V.4), pp. 542 and 
584 respectively, or , J. H. Ralston 

 case (Italy v. Peru) (Permanent Court of Arbitration), 
, UNRIAA, vol. XI (Sales No. 61.V.4), p. 397, or The 

, J. B. Scott (ed.), New York, Oxford University 
Hein 

Mixed Arbitral Tribunal), 
, J. F. Williams and H. Lauterpacht (eds.), London, 

Blumenthal case (1923) 
(French–German Mixed Arbitral Tribunal), 

, tome 3, 
 case, case No. 206 (1926) 

(French–German Mixed Arbitral Tribunal), 

Pinson cases, cases No. 194 and 195 (1928) (French–Mexican Mixed 
Claims Commission),  (1927–1928), pp. 297–301, or UNRIAA, 

case (1928) (United 

vol. VI (Sales No. 1955.V.3), pp. 248–250.
80 (footnote 31 above), pp. 22–23.  was not 

concerned with dual nationality but the Court found support for its 

referred to in footnote 79 above.

Iran–United States Claims Tribunal.74 The decision not to 

accords with reason. Unlike the situation in which one 
State of nationality claims from another State of national-

nationality where one State of nationality seeks to protect 

(4) In principle, there is no reason why two States of 

-

exercise diplomatic protection in respect of a dual or mul-

a national. While the responsible State cannot object to 
-

taneously and in concert, it may raise objections where 

same forum or different forums, or where one State of 

has already received satisfaction in respect of that claim. 
Problems may also arise where one State of nationality 

State of nationality

protection in respect of a person against a State of 

tion of the claim.

Commentary

(1) Draft article 7 deals with the exercise of diplomatic 

which the injured person is not a national, does not require 
an effective link between claimant State and national, draft 
article 7 requires the claimant State to show that its nation-
ality is predominant, both at the time of the injury and at the 

-

Laws declares in article 4 that “[a] State may not afford 

State whose nationality such person also possesses”.75 

74 See  v. Iran (1983), 
Reports

75 See also article 16 (a) of the 1929 Harvard draft convention on re-

(vol. 2) (April 1929), p. 133, at p. 200 (reproduced in , 
vol. II, document A/CN.4/96, annex 9, p. 229, at p. 230).
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-

elimination of any possible uncertainty.81

In its opinion, the Conciliation Commission held that the 
principle of effective nationality and the concept of domi-
nant nationality were simply two sides of the same coin. 
The rule thus adopted was applied by the Conciliation 

nationals.82

Claims Tribunal has applied the principle of dominant and 
effective nationality in a number of cases.83

third report on State responsibility to the Commission, 
Special Rapporteur García Amador proposed that “[i]n 

claim shall be exercisable only by the State with which 

ties”.84

in his report to the sixty-ninth conference of the Interna-
tional Law Association.85

authorities use the term “effective” or “dominant” with-
out distinction to describe the required link between the 
claimant State and its national in situations in which one 

of nationality. Draft article 7 does not use either of these 
words to describe the required link, but instead uses the 
term “predominant” as it conveys the element of relativ-

nationalities and the essence of this exercise is more accu-
rately captured by the term “predominant” when applied 
to nationality than either “effective” or “dominant”. It is 
moreover the term used by the Italian–United States Con-
ciliation Commission in the claim,86 which may be 

-
sent customary rule.

81 UNRIAA (see footnote 73 above), p. 247. See also the 
Leon case, case Nos. 218 and 227 of 15 May 1962 and 8 April 1963, 
UNRIAA, vol. XVI (Sales No. E/F.69.V.1), p. 239, at p. 247.

82 See, for example, the  case (1956), UNRIAA, 
vol. XIV (Sales No. 65.V.4), p. 292, or ILR (1957), vol. 24 (1961), 

 case (1956), UNRIAA, vol. XIV, p. 294, or ILR, 
Cestra case (1957), UNRIAA, vol. XIV, p. 307, 

or ILR  case (1957), UNRIAA, vol. XIV, 
p. 311, or ILR  case (1957), 
UNRIAA, vol. XIV, p. 314, or ILR  case 
(1957), UNRIAA, vol. XIV, p. 323, or ILR Turri 
case (1960), ILR Graniero case (1959), 
UNRIAA, vol. XIV, p. 393, or ILR Ganapini case 
(1959), UNRIAA, vol. XIV, p. 400, or ILR

 case (1962), ILR, vol. 40 (1970), p. 148.
83 See, in particular, v. (1983), 

 , vol. 5, 1985, 
Ataollah Golpira v.

, vol. 2, 1984, p. 174, or ILR, vol. 72, p. 493.
84 Draft on international responsibility of the State for injuries to 

aliens (see footnote 71 above) art. 21, para. 4.
85  

International Law Association, , 

the 2006 International Law Association Conference in Toronto (Report 
, London, 2006).

86 See footnote 73 above.

(5) No attempt is made to describe the factors to be 
-

dominant. The authorities indicate that such factors 
include habitual residence, the amount of time spent in 

-

-

State of nationality may not exercise diplomatic protec-
tion … unless” its nationality is predominant. This is 

makes it clear that the burden of proof is on the claimant 
State to prove that its nationality is predominant.

established a predominant nationality subsequent to an 

by the requirement that the nationality of the claimant 
State must be predominant both at the date of the injury 

-
ous nationality, it is not necessary in this case to prove 
continuity of predominant nationality between these two 
dates. The phrases “at the date of injury” and “at the date 

the commentary on draft article 5. The exception to the 
continuous nationality rule contained in draft article 5, 

contemplated in draft article 7 will not have lost his or her 
other nationality.

Commentary

-
lomatic protection on behalf of its nationals only. In 1931, 



the United States–Mexican General Claims Commission 
in  held that a stateless per-

when it stated: “A State … does not commit an interna-
-

empowered to intervene or complain on his behalf either 
before or after the injury.”87

the accurate position of international law for both state-

of persons. This is evidenced by such conventions as the 
Convention on the reduction of statelessness of 1961 and 

-
ment of the law,88 departs from the traditional rule that 

-
matic protection and allows a State to exercise diplo-
matic protection in respect of a non-national where that 

draft article 8 is to be seen within the framework of the 

no attempt to pronounce on the status of such persons. 
It is concerned only with the issue of the exercise of the 
diplomatic protection of such persons.

-
-

who is not considered as a national by any State under 

may exercise diplomatic protection in respect of such a 
-

vided that he or she was lawfully and habitually resident 
in that State both at the time of injury and at the date of the 

this context is intended to convey continuous residence.

(4) The requirement of both lawful residence and 
89

for some individuals, the combination of lawful residence 
-

tional measure introduced .

87  v. 
, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669, 

at p. 678.
88 In v.

 Another, [2006] EWHC 972 (Admin), an 
 

and “not yet part of international law” (para. 63).
89

residence is based on the European Convention on Nationality, art. 6, 
para. 4 ( ), where they are used in connection with the acquisition of 

convention on the international responsibility of States for injuries to 
aliens (footnote 71 above), which includes for the purpose of protection 

in that State”.

must be a lawful and habitual resident of the claimant 
State both at the time of the injury and at the date of the 

-
tion by the State of residence is particularly important in 

to avail [themselves] of the protection of [the State of 
nationality]”90

-

(7) Lawful residence and habitual residence are required 
as preconditions for the exercise of diplomatic protection 

91 despite the fact 

92 

that the issue of travel documents, in terms of the Conven-
tion, does not in any way entitle the holder to diplomatic 

93

rule, .94

-
) of the 

1997 European Convention on Nationality, which would 

Africa,95 widely seen as the model for the international 
96

OAS in 1985.97 However, the Commission preferred to 

90

91 Habitual residence in this context connotes continuous residence.
92 The  of the Convention make it clear that 

“stay” means less than habitual residence.
93

94

95

96 See the Note on International Protection submitted by the United 

para. 35.
97 Adopted at the Colloquium on the International Protection of 

-

-
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set no limit to the term in order to allow a State to extend 

98

standards expounded in different conventions and other 

lawful and habitual resident of the claimant State both at 
-

entation of the claim.

-
mitted this would have contradicted the basic approach of 

the predominant basis for the exercise of diplomatic protec-

the hand of their State of nationality, from which they have 

-
may exercise diplomatic protection”. This empha-

discretion under international law whether to exercise 
diplomatic protection in respect of a national.99 A fortiori 
it has discretion whether to extend such protection to a 

(12) Draft article 8 is concerned only with the diplomatic 
not con-

cerned with the conferment of nationality upon such per-
sons. The exercise of diplomatic protection in respect of a 

schedule, makes it clear that the issue of a travel document 
 

A fortiori the exercise of diplomatic protection in respect 
-

CHAPTER III

98 For instance, it may be possible for a State to exercise diplomatic 

1954 Convention on territorial asylum.
99 See draft articles 2 and 19 and the commentaries thereto.

Commentary

-
cle follows the same formula adopted in draft article 4 on 
the subject of the diplomatic protection of natural persons. 
The provision makes it clear that in order to qualify as the 
State of nationality for the purposes of diplomatic protec-
tion of a corporation, certain conditions must be met, as is 
the case with the diplomatic protection of natural persons.

-

-

This explains why the present article, and those that fol-
low, are concerned with the diplomatic protection of cor-
porations and shareholders in corporations. Draft article 

corporations.

to a corporation is “within [the] reserved domain” of a 
State.100 As the ICJ stated in the case: 

-
tution created by States in a domain essentially within their domestic 

-

-
lished its own rules, it has to refer to the relevant rules of municipal 
law.101

the corporation, and must consequently turn to munici-

law to determine the circumstances in which a State may 
exercise diplomatic protection on behalf of a corporation 
or its shareholders. This matter was addressed by the ICJ 
in when it stated that international law 

entity to the State under the laws of which it is incorpo-
102 

Here the Court set two conditions for the acquisition of 
nationality by a corporation for the purposes of diplo-
matic protection: incorporation and the presence of the 

-
tion. As the laws of most States require a company incor-

most important criterion for the purposes of diplomatic 

100 See the  case 
(footnote 38 above).

101   (see footnote 35 
above), at pp. 33–34, para. 38.

102 ., p. 42, para. 70.



protection. The Court in was not sat-

as applied in the  case,103

-
104

there was a need for some “close and permanent con-
-

tion and the corporation.105 On the facts of this case, the 
Court found such a connection in the incorporation of the 
company in Canada for over 50 years, the maintenance 

nationality of the company.106 All of this meant, said the 
Court, that “Barcelona Traction’s links with Canada are 
thus manifold”.107 In the Court was 
not confronted with a situation in which a company was 
incorporated in one State but had a “close and permanent 
connection” with another State. One can only speculate 

Draft article 9 does, however, provide for such cases.

(4) Draft article 9 accepts the basic premise of 
 that it is incorporation that confers nationality on a 

corporation for the purposes of diplomatic protection. How-
ever, it provides an exception in a particular situation where 

State of incorporation and the corporation itself, and where 

nationality for the purpose of diplomatic protection. Policy 

in a State with which the corporation has the most tenuous 
connection, as in practice such a State will seldom be pre-
pared to protect that corporation.

the State in which a corporation is incorporated is the 
State of nationality entitled to exercise diplomatic pro-
tection. When, however, the circumstances indicate that 
the corporation has a closer connection with another 

-

-
matic protection. Nevertheless, certain conditions must 

be controlled by nationals of another State. Secondly, it 
must have no substantial business activities in the State of 

another State. Only where these conditions are cumula-

103 . For the  case, see footnote 31 above.
104   (see footnote 35 

above), p. 42, para. 70.
105 ., para. 71.
106 ., pp. 42–44, paras. 71–76.
107 ., p. 42, para. 71.

-
trolled qualify as the State of nationality for the purposes 
of diplomatic protection.

(6) In -

actions which “could create an atmosphere of confusion 
and insecurity in international economic relations”.108 The 

to exercise diplomatic protection to several States with 
which a corporation enjoys a link or connection. Draft 
article 9 does not allow such multiple actions. The State 

-
tion is either the State of incorporation or, if the required 

in different States, the State of incorporation remains the 
State entitled to exercise diplomatic protection.

tion in respect of a corporation that was a national of 

lomatic protection in respect of a corporation that 

in respect of a corporation which was its national at 

incorporation.

Commentary

continuous nationality are discussed in the commentary to 
draft article 5. In practice, problems of continuous nation-
ality arise less in the case of corporations than with natural 

 
-

another State, in which case the corporation assumes a new 

of the corporation.109 The most frequent instance in which 

108 ., p. 49, para. 96.
109 See the 

Mixed Claims Commission, constituted under the Protocol of 17 Feb-
ruary 1903, UNRIAA, vol. IX, p. 180. Here a company incorporated in 

the treaty, the claim would not have been allowed ( , at p. 192). See 
also the Loewen case (footnote 59 above), at pp. 484–485, para. 220.
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State is entitled to exercise diplomatic protection in respect 
of a corporation that was its national both at the time of 

claim. It also requires continuity of nationality between 
-

tation of the claim. These requirements, which apply to 
natural persons as well, are examined in the commentary 

the claim is preferred to that of the date of the award, for 
reasons explained in the commentary to draft article 5. An 

in which the corporation acquires the nationality of the 
-

tation of the claim.

(3) The requirement of continuity of nationality is met 

a result of the succession of States.110 In effect, this is an 
exception to the continuity of nationality rule. This mat-
ter is covered by the reference to “predecessor State” in 

conduct that the responsible State should take in order to 

reparation should take.111

exercise diplomatic protection in respect of a corporation 

-
tion that arose in the Loewen case112 in which a corpora-
tion ceased to exist in the State in which the claim was 

State (the United States). This matter is further considered 
in the commentary to draft article 5.113

-
lomatic protection of a corporation that has ceased to 

incorporated and of which it was a national. If one takes 
the position that the State of nationality of such a corpo-

exists at the time of presentation of the claim, then no 
State may exercise diplomatic protection in respect of an 
injury to the corporation. A State could not avail itself of 

110 See further, on this subject, the  
case (footnote 26 above), at p. 18. See also fourth report of Special Rap-
porteur Václav Mikulka on nationality in relation to the succession of 

, 
vol. II (Part One), document A/CN.4/489, p. 301.

111 See further, article 43 of the draft articles on the respon-
-

tary thereto, 
pp. 119–120.

112 Loewen (see footnote 59 above), at para. 220.
113 Paras. (5) and (13).

a claim, as it could not show that it had the necessary 
interest at the time the injury occurred to the corpora-

 case114 and it has troubled certain courts, 
arbitral tribunals115 and scholars.116

-
ity of a corporation to exercise diplomatic protection in 
respect of an injury suffered by the corporation when it 
was its national and has ceased to exist—and therefore 
ceased to be its national—as a result of the injury. In 
order to qualify, the claimant State must prove that it 
was because of the injury in respect of which the claim 

-

a), which makes it clear that the State of 
nationality of shareholders will not be entitled to exer-
cise diplomatic protection in respect of an injury to a 
corporation that led to its demise.

(a
to the law of the State of incorporation for a reason 

(b

there.

Commentary

(1) The most fundamental principle of the diplomatic 
protection of corporations is that a corporation is to be 
protected by the State of nationality of the corporation and 
not by the State or States of nationality of the shareholders 

by the ICJ in the  case. In this case, the 

with the question of the diplomatic protection of share-
holders in “a limited liability company whose capital is 

114 , 

, at p. 345).
115 See the case (opinions in the American– 

of 17 February 1903), UNRIAA, vol. IX, p. 171, and particularly 

 
v. , 

, vol. V, p. 61, at p. 63.
116

respect of injuries to companies”, in , 
vol. 17, London, Sweet and Maxwell, 1932, pp. 175 et seq.
and E. Wyler, 

, Paris, Presses universitaires de France, 1990, 
pp. 197–202.



represented by shares”.117 Such companies are character-
-

holders.118 Whenever a shareholder’s interests are harmed 
by an injury to the company, it is to the company that the 

119 
Only where the act complained of is aimed at the direct 

120

the distinction between company and shareholders, said 
the Court, are derived from municipal law and not inter-
national law.121

-
ration of a company and not the State(s) of nationality 
of the shareholders in the company is the appropriate 
State to exercise diplomatic protection in the event of 
injury to a company, the Court in  

-

the State of nationality of the corporation may, in the 
exercise of its discretion, decline to exercise diplomatic 
protection on their behalf.122 Secondly, if the State of 
nationality of shareholders is permitted to exercise 

-

frequently comprise shareholders of many nationali-
ties.123 In this respect, the Court indicated that if the 
shareholder’s State of nationality was empowered to act 
on his behalf there was no reason why every individual 

124 Thirdly, the 

-
holders, and to allow the States of nationality of both to 
exercise diplomatic protection.125

(3) The Court in  accepted that the 
-

where the company had ceased to exist in its place of 
incorporation126—which was not the case with the Bar

-
ality127—which was not the case with 
tion
examined by the Court in  because 

-
a) and (b) of draft article 11. As the shareholders 

117 (see footnote 35 
above), p. 34, para. 40.

118 , para. 41.
119 , p. 35, para. 44.
120 , p. 36, para. 47.
121 , p. 37, para. 50.
122 
123 , pp. 48–49, paras. 94–96.
124 , pp. 48–49, paras. 94–95.
125 
126 , pp. 40–41, paras. 65–68.
127 , p. 48, para. 92.

in a company may be nationals of different States, several 
States of nationality may be able to exercise diplomatic 
protection in terms of these exceptions. In practice, how-
ever, States will, and should, coordinate their claims and 
make sure that States whose nationals hold the bulk of the 
share capital are involved as claimants.

(4) Draft article 11 is restricted to the interests of share-
holders in a corporation, as judicial decisions on this sub-

, have mainly addressed 
the question of shareholders. There is no clear authority 

-
tors other than shareholders, such as debenture holders, 
nominees and trustees. In principle, however, there would 

should not protect such persons.128

a) requires that the cor-
poration shall have “ceased to exist” before the State of 
nationality of the shareholders shall be entitled to inter-
vene on their behalf. Before the  

test, one that permitted intervention on behalf of share-
holders when the company was “practically defunct”.129 
The Court in 

-
pany was dismissed as inadequate.130 The test of “practi-
cally defunct” was likewise rejected as one “which lacks 

131 Only the “company’s status in law” 
was considered relevant. The Court stated: “Only in the 

-
holders deprived of the possibility of a remedy available 

for them and their Government could arise.”132 Subse-

133

(6) The Court in  did not expressly 
state that the company must have ceased to exist in the 

 as a precondition to shareholders’ 
intervention. Nevertheless, it seems clear in the context 

the company should have ceased to exist in the State of 
incorporation and not in the State in which the company 
was injured. The Court was prepared to accept that the 

128

comments and observations received from Governments on the draft 
, 

vol. II (Part One), document A/CN.4/561 and Add.1–2, annex (United 

International Claims).
129  case, J. B. Moore, 

national Law
 claim, 

Römer case, UNRIAA vol. X (Sales No. 1960.V.4), p. 713, at p. 723.
130 See (footnote 35 

above), pp. 40–41, paras. 65–66.
131 , p. 41, para. 66.
132 

( , p. 256) and Ammoun ( , pp. 319–320).
133 See v.

Series A, No. 330-A, p. 25, 
para. 68.



 Diplomatic protection

company was destroyed in Spain134

this did not affect its continued existence in Canada, the 
State of incorporation: “In the present case, 

 is in receivership in the country of incorporation. 

-
ship, the company continues to exist.”135 A company is 
“born” in the State of incorporation when it is formed or 
incorporated there. Conversely, it “dies” when it is wound 

able to function as a corporate entity, must be determined 
by the law of the State in which it is incorporated.

injury” aims to ensure that the State of nationality of the 

in respect of the injury to the corporation that is the cause 
-

the corporation. The State of nationality of the sharehold-
ers will therefore only be able to exercise diplomatic pro-
tection in respect of shareholders who have suffered as a 
result of injuries sustained by the corporation unrelated to 

the circumstances in which the State of nationality of the 
shareholders may intervene on behalf of such sharehold-
ers for injury to the corporation.

b
-

holders in a corporation to exercise diplomatic protection 
on their behalf where the State of incorporation is itself 

exception is limited to cases where incorporation was 
-

(9) There is support for such an exception in State 
practice, arbitral awards136

State of nationality of the shareholders comes from three 
claims in which the injured corporation had been 

Bay Railway,  and 
. While there is 

134 See (footnote 35 
 

, p. 75) and Jessup ( , p. 194).
135 , p. 41, para. 67.
136 See 

, M. M. Whiteman, 
Law , G. H. Hack-
worth, 

 et al. 
UNRIAA, vol. XV (Sales No. 1966.V.3), The 

 
, vol. II (Sales. No. 1949.V.1), p. 777, at p. 790. For 

 
(footnote 116 above) and J. M. Jones, “Claims on behalf of nationals 

BYBIL, vol. 26 (1949), 

in Max Sørensen (ed.), , London, 
Macmillan, 1968, pp. 531 et seq., at pp. 580–581.

-
vention is to be limited to such circumstances, there is 
no doubt that it is in such cases that intervention is most 

 that a 

a Mexican company:

-
poration under local law, and then plead such incorporation as the justi-

to protect the commercial interests of their nationals abroad.137

(10) In , Spain, the respondent State, 
was not the State of nationality of the injured company. 
Consequently, the exception under discussion was not 

reference to this exception:

It is quite true that it has been maintained that, for reasons of equity, 
a State should be able, in certain cases, to take up the protection of its 
nationals, shareholders in a company which has been the victim of a 
violation of international law. Thus a theory has been developed to the 

-
tion when the State whose responsibility is invoked is the national State 
of the company. Whatever the validity of this theory may be, it is cer-
tainly not applicable to the present case, since Spain is not the national 
State of .138

139 Tanaka140 and Jessup141 expressed 
full support in their separate opinions in 
tion -
holders to intervene when the company was injured by 
the State of incorporation.142 143 
and Jessup144 conceded that the need for such a rule was 

-
poration, neither was prepared to limit the rule to such 

145 Morelli146 and 
Ammoun,147

to the exception.

in the post-  period have occurred 
mainly in the context of treaties. Nevertheless, they do 
indicate support for the notion that the shareholders of a 

137 (footnote 136 above), pp. 1273–1274.
138  (footnote 35 

above), p. 48, para. 92.
139 , pp. 72–75.
140 , p. 134.
141 , pp. 191–193.
142

 , , p. 6, at p. 58, 
para. 20.

143  (footnote 35 
above), p. 73, paras. 15–16.

144 , pp. 191–192.
145 , pp. 257–259.
146 , pp. 240–241.
147 , p. 318.



injury to the company.148 In the case 149 a Cham-

company whose shares were wholly owned by two Amer-

tion or on the proposed exception left open in 
, despite the fact that Italy objected that the com-

150 This 
-

ber was not concerned with the evaluation of customary 
international law but with the interpretation of a bilateral 

151 which 
provided for the protection of United States shareholders 
abroad. On the other hand, the proposed exception was 
clearly before the Chamber.152 It is thus possible to infer 

injury to the corporation.153

(12) Before , there was support for 
the proposed exception, but opinions were divided over 
whether, or to what extent, State practice and arbitral deci-

the principle contained in the exception, these decisions 

and, as a consequence, were not necessarily indicative of 
154 The obiter 

 in  and the separate opinions of 

-
tion. Subsequent developments, albeit in the context of 

155 In these 

148 See  v. 
, vol. 84 (1991), 

-

v. ILM, vol. 26 (1987), 

settlement of investment disputes between States and nationals of other 
States).

149 , 
p. 15.

150 , pp. 64 (para. 106) and 79 (para. 132).
151 Treaty 

Series, vol. 79, No. 1040, p. 171).
152  case (see 

(p. 94) on the subject.
153 This view is expressed by Yoram Dinstein in “Diplomatic protec-

tion of companies under international law”, in K. Wellens (ed.), Inter
, The 

et seq., at p. 512.
154 See the submission to this effect by the United States on subpara-

b) of draft article 11 in the comments and observations received 
from Governments on the draft articles adopted by the Commission on 

155

interest, as a shareholder or otherwise, in a company incorporated in 
another State and of which it is therefore a national, and that State 
injures the company, [Her Majesty’s Government] may intervene to 

reprinted in , vol. 37 

exception on the basis of judicial opinion. However, draft 
b

it limits the exception to what has been described as a 
“Calvo corporation”, a corporation whose incorporation, 
like the “Calvo clause”,156

-
tection. It limits the exception to the situation in which 
the corporation had,  (a further 

business there. It is not necessary that the law of that State 

-
rate in that State.

of its nationals.

Commentary

(1) That shareholders qualify for diplomatic protection 

ICJ in  when it stated:

not involve responsibility towards the shareholders, even if their inter-
ests are affected. … The situation is different if the act complained of 

-

share in the residual assets of the company on liquidation. Whenever 

157

The Court was not, however, called upon to consider this 

shareholders came before the Chamber of the ICJ in the 
case.158

159 that the Cham-
ber was called on to interpret and the Chamber failed to 
expound on the rules of customary international law on 

(1988), p. 1007 and reproduced in annex to the comments and observa-
tions received from Governments on the draft articles adopted by the 

footnote 128 above). 
156

(1824–1906). See , vol. II, document A/CN.4/96, 
pp. 206–208.

157  (footnote 35 
above), p. 36, paras. 46–47.

158 See footnote 149 above.
159 See footnote 151 above.
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this subject. In ,160 the European Court of Human 

-

that  no such violation had occurred.161

(3) Draft article 12 makes no attempt to provide an 

those of the corporation itself. In , the 

assets of the company on liquidation—but made it clear 
that this list is not exhaustive. This means that it is left to 
courts to determine, on the facts of individual cases, the 

-

-
tinct from those of the corporation itself”.

as distinct from the corporation. In most cases, this is a 
matter to be decided by the municipal law of the State of 
incorporation. Where the company is incorporated in the 

subjected to discriminatory treatment.162

tion of legal persons other than corporations.

Commentary

(1) The provisions of this chapter have hitherto focused 

There are two explanations for this. First, corporations, 

distinction between the separate entity of the corporation 

the latter. Secondly, it is mainly the corporation, unlike 
the public enterprise, the university, the municipality, the 

the machinery of international dispute settlement. Dip-

160 v.  (see footnote 133 above).
161 , p. 23, para. 62.
162 In his separate opinion in 

present set of draft articles do—and should—concern 

(2) In the ordinary sense of the word, a “person” is a 

-

on whatever object or association it pleases. There is no 

(3) There is jurisprudential debate about the nature of 

-

without a formal act of incorporation by the State. This 
means that a body other than a natural person may obtain 

realist theory, on the other hand, corporate existence is 

the merits of the realist theory, it is clear that, to exist, a 

by some municipal law system. This has been stressed by 
both the European Court of Justice163 and the ICJ.164

corporations, public enterprises, universities, schools, 

and even partnerships (in some countries). The impos-

writers on both public and private international law 

context of international law to the corporation. Despite 
-

porations in the context of diplomatic protection. The case 
law of the PCIJ shows that a commune165 (municipality) 
or university166 may in certain circumstances qualify as 

163 v. 
enue, ex parte 

, European Court of Justice, 
, p. 5483, at para. 19.

164  (footnote 35 
above), pp. 33–34, para. 38.

165 In , the PCIJ 

-
 

on 15 May 1922 (see G. Kaeckenbeeck,  
, London, Oxford University Press, 1942, p. 572).

166 In the statement from the case 

-

, p. 208, at pp. 227–232).



-
lomatic protection if injured abroad, provided that they 

-
167 -

members. Today many foundations fund projects abroad 

diplomatic protection by the State under whose laws it 

168

other than corporations makes it impossible to draft sepa-
rate and distinct provisions to cover the diplomatic pro-

only realistic, course is to draft a provision that extends 
the principles of diplomatic protection adopted for cor-

necessary to take account of the different features of each 

of nationality of corporations and the application of the 
principle of continuous nationality to corporations, con-
tained in the present chapter, will apply, “as appropriate”, 

corporations. This will require the necessary competent 
authorities or courts to examine the nature and functions 

it would be “appropriate” to apply any of the provisions 

corporations do not have shareholders, so only draft arti-
cles 9 and 10 may appropriately be applied to them. If, 

draft articles 11 and 12 may also be applied to it.169

PART THREE

167 As diplomatic protection is a process reserved for the protection 

-
versities would, however, qualify for diplomatic protection, as would 

168 -

, Montevideo, Fundación 
Cultura Universitaria, 1994, pp. 571–580.

169 This would apply to the limited liability company known in civil 
law countries which is a hybrid between a corporation and a partnership.

Commentary

(1) Draft article 14 seeks to codify the rule of custom-

remedies as a prerequisite for the exercise of diplomatic 

case as “a well-established rule of custom-
ary international law”170 and by a Chamber of the ICJ in 
the  case as “an important principle of customary 
international law”.171 The exhaustion of local remedies 
rule ensures that “the State where the violation occurred 
should have an opportunity to redress it by its own means, 
within the framework of its own domestic system”.172 The 
Commission has previously considered the exhaustion of 
local remedies in the context of its work on State respon-

international law” supported by judicial decisions, State 
173

partly or mainly by public capital is also required to 
exhaust local remedies. Non-nationals of the State exer-

exceptional circumstances provided for in draft article 8, 
are also required to exhaust local remedies.

(3) The phrase “all local remedies” must be read subject 
to draft article 15 which describes the exceptional circum-
stances in which local remedies need not be exhausted.

(4) The remedies available to an alien that must be 
exhausted before diplomatic protection can be exercised 

-

exhausted.174

170  
, p. 6, at p. 27.

171  (see footnote 149 above), p. 42, para. 50.
172  (see footnote 170 above), at p. 27.
173 See article 22 of the draft articles on State responsibility provi-

, 
vol. II (Part Two), chap. III, sect. D.1 (draft article 22 was approved by 
the Commission at its twenty-ninth session and the text and the cor-

, vol. II (Part Two), 

-
, vol. II (Part Two) and 

174 In the Ambatielos Claim, the arbitral tribunal declared that “[i]t 

which must have been put to the test” (
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national must exhaust all the available judicial remedies 
provided for in the municipal law of the respondent State. 
If the municipal law in question permits an appeal in the 

-

leave to appeal to that court.175 Courts in this connection 
include both ordinary and special courts since “the crucial 
question is not the ordinary or extraordinary character of 

176

(5) Administrative remedies must also be exhausted. 
The injured alien is, however, only required to exhaust 

He is not required to approach the executive for relief in 
the exercise of its discretionary powers. Local remedies 
do not include remedies whose “purpose is to obtain a 

177 nor do they include 
178 unless they constitute an essential 

prerequisite for the admissibility of subsequent conten-

179

(6) In order to satisfactorily lay the foundation for an 

case, the Cham-
ber of the ICJ stated that “for an international claim to 

-
sued as far as permitted by local law and procedures, and 
without success”.180 This test is preferable to the stricter 
test enunciated in the Finnish Ships Arbitration that “all 
the contentions of fact and propositions of law which are 

municipal Courts”.181

UNRIAA, vol. XII (Sales No. 63.V.3), p. 120). See further on this sub-
, 2nd ed., 

175 This would include the process before the United 
States Supreme Court.

176 v. 
, European Commission and European Court 

of International Law in its resolution of 1954 (
, vol. 46 (1956), p. 364). See also Lawless v. Ire

, European 
 Yearbook of the 
, pp. 308 et seq., 

at pp. 318–322.
177  v. 

, European Commission and European Court of Human 

, p. 238.
178 See

, Award of 9 May 1934, UNRIAA, vol. III (Sales 
No. 1949.V.2), p. 1479.

179 See  (footnote 29 above), at pp. 63–66 paras. 135–143.
180 (see footnote 149 above), at p. 46, para. 59.
181 Finnish Ships Arbitration (see footnote 178 above), at p. 1502.

(7) The claimant State must therefore produce the evi-
dence available to it to support the essence of its claim in 

182 The interna-
tional remedy afforded by diplomatic protection cannot 
be used to overcome faulty preparation or presentation of 
the claim at the municipal level.183

“Calvo clause”,184 a device employed mainly by Latin 
American States in the late nineteenth century and early 

-

into with the host State. The validity of such a clause has 
185 

with the rule in ,186

America and formed part of the national identity of many 

international law if it is to be interpreted as a complete 
waiver of recourse to international protection in respect 

-

injury to the alien was of direct concern to the State of 
nationality of the alien.187 The objection to the validity of 

protected within the framework of diplomatic protection 
are those of the individual protected and not those of the 

188

remedies rule applies only to cases in which the claim-

its national. It does not apply where the claimant State is 

an international claim.189

is “direct” or “indirect” where it is “mixed”, in the sense 
that it contains elements of both injury to the State and 
injury to the nationals of the State. Many disputes before 
the ICJ have presented the phenomenon of the mixed 
claim. In the 
Staff in Tehran case,190 there was a direct violation on the 
part of the Islamic Republic of Iran of the duty it owed 
to the United States of America to protect its diplomats 

182 See the Ambatielos Claim (footnote 174 above).
183 See D. P. O’Connell, International Law, vol. 2, 2nd ed., London, 

Stevens, 1970, p. 1059.
184 See footnote 156 above.
185

, Minneapolis, Univer-
sity of Minnesota Press, 1955.

186 See footnote 26 above.
187 v. 

, UNRIAA, vol. IV, p. 26.
188

189

in International Law (footnote 174 above), pp. 145–168.
190 

  , p. 3.



and consuls, but at the same time there was injury to the 
person of the nationals (diplomats and consuls) held hos-

case,191 there were claims 

case, the Court treated the claim as a direct violation of 
case, the Court 

found that the claim was preponderantly indirect and that 
had failed to exhaust local remedies. In the 

 case there was a direct 

of a national so it was not necessary for the Democratic 
192 In 

the 

-
193

(11) In the case of a mixed claim, it is incumbent upon 
the tribunal to examine the different elements of the claim 
and to decide whether the direct or the indirect element 
is preponderant. In the case, a Chamber of the ICJ 

claim was premised on the violation of a treaty and that 
it was therefore unnecessary to exhaust local remedies, 

which colours and pervades the United States claim as a 

[United States corporations]”.194 Closely related to the 
preponderance test is the sine qua non or “but for” test, 

were it not for the claim on behalf of the injured national. 

indirect one and local remedies must be exhausted. There 

from the “but for” test. If a claim is preponderantly based 
on injury to a national, this is evidence of the fact that the 

the national. In these circumstances only one test is pro-

(12) Other “tests” invoked to establish whether the 
claim is direct or indirect are not so much tests as fac-

an indirect claim or whether the claim would not have 
-

191 See footnote 170 above.
192  

v.  2002, p. 3, at pp. 17–18, para. 40.
193  (see footnote 29 above), pp. 35–36, para. 40.
194 (see footnote 149 above), at p. 43, para. 52. See also Inter

 (footnote 170 above), at p. 28.

are the subject of the dispute, the nature of the claim and 
the remedy claimed. Thus where the subject of the dispute 

195 196 or State 
property197 the claim will normally be direct, and where 
the State seeks monetary relief on behalf of its national as 
a private individual the claim will be indirect.

to be exhausted not only in respect of an international 
claim, but also in respect of a request for a declaratory 

national, but simply requests a decision on the interpreta-
tion and application of a treaty, there is no need for local 
remedies to be exhausted,198 there are cases in which 
States have been required to exhaust local remedies where 

been violated by the respondent State in the course of, or 
incidental to, its unlawful treatment of a national.199

(14) Draft article 14 requires that the injured person 
must himself have exhausted all local remedies. This does 
not preclude the possibility that the exhaustion of local 
remedies may result from the fact that another person has 
submitted the substance of the same claim before a court 
of the respondent State.200

(a

(b

(c

(d

(e

195 See ,  2000 (foot-
note 192 above), para. 40.

196 See the  
case (footnote 190 above).

197 The Corfu Channel case,   , 
p. 4.

198 See  
UNRIAA, 

 , 
p. 12, at p. 29, para. 41.

199 See  
(footnote 149 above), at p. 43.

200 See  (footnote 149 above), at p. 46, para. 59.
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Commentary

(1) Draft article 15 deals with the exceptions to the 
a) and (b), 

which cover circumstances in which local courts offer no 
) and ( ), which deal 

with circumstances which make it unfair or unreasonable 
that an injured alien should be required to exhaust local 

clear exceptions to the exhaustion of local remedies rule. 
e) deals with a different situation—that which 

arises where the respondent State has waived compliance 
with the local remedies rule.

a)

a) deals with the exception to the 
exhaustion of local remedies rule sometimes described, in 
broad terms, as the “futility” or “ineffectiveness” excep-
tion. Three options require consideration for the formula-

remedies need not be exhausted because of failures in the 
administration of justice:

 (ii) the local remedies offer no reasonable prospect of 

 (iii) the local remedies provide no reasonable pos-
sibility of effective redress.

authorities.

(3) The “obvious futility” test, expounded by Arbitrator 
Finnish Ships Arbitration,201

threshold. On the other hand, the test of “no reasonable pros-
pect of success”, accepted by the European Commission of 

202

the claimant. This leaves the third option, which avoids the 

no reasonable possibility of effective redress offered by the 

of Sir Hersch Lauterpacht in the Certain  
case203 204 The 
test, however, fails to include the element of availability 

201 Finnish Ships Arbitration (see footnote 178 above), p. 1504.
202 See v.

European Commission and 

, pp. 385 et seq.  v. the 

, vol. 18, pp. 66 et seq., at p. 74. See also the commentary 
to article 22 of the draft articles on State responsibility adopted by the 
Commission at its twenty-ninth session (footnote 173 above), p. 50, 
para. (60).

203   , p. 9, 
at p. 39.

204

BYBIL, vol. 37 (1961), pp. 1 et seq.

G. Ress and T. Stein (eds.), 
 (1996), 

pp. 63 et seq., at p. 70.

of local remedies which was endorsed by the Commission 
in its articles on responsibility of States for internationally 

205 and is sometimes considered as a compo-
nent of this rule by courts206 and writers.207 For this reason 

a) is expanded to require that there 
are no “reasonably available local remedies” to provide 
effective redress or that the local remedies provide no rea-
sonable possibility of such redress. In this form, the test is 
supported by judicial decisions which have held that local 
remedies need not be exhausted where: the local court has 

208 the national 

209 the local courts are 
210 there is a consist-

ent and well-established line of precedents adverse to the 
211 the local courts do not have the competence to 

212 or 
the respondent State does not have an adequate system of 
judicial protection.213

205 Article 44 requires local remedies to be “available and effective” 
(

206 In Loewen (see footnote 59 above)  the tribunal stated that the 

remedies which are effective and adequate and are reasonably avail-
able” to him (para. 168).

207  
(footnote 174 above), pp. 181–182, 203–204.

208 See
, AJIL, vol. 28 

, 
and the  (footnote 136 above), at pp. 463–466 and 

 (arbitration between 
, 

in the 
and the Finnish Ships Arbitration (see footnote 178 above), p. 1535.

209 See (foot-
note above). See also 

, UNRIAA, vol. III (Sales No. 1949.V.2), 
Ambatielos Claim

 case (footnote 170 above), p. 28.
210 See  v. 

, , vol. VI (Sales No. 1955.V.3), 
v.  

 (see also 
ILM, vol. 28 (1989), pp. 291 et seq., at pp. 304–309).

211 See S.S. 
, UNRIAA, vol. III, p. 1767, at 

, p. 1861, 
Finnish Ships Arbitration

X. v. 

X v. 
European Com-

X. v. 

, p. 196, at p. 202.
212 See Finnish Ships Arbitration (see footnote 178 above), pp. 1496–

 
v. 

Hornsby v.
, No. 33, p. 495, at p. 509, para. 37.

213 See  v. 
, vol. 107 (1997), pp. 457 et seq.

justice obviated the need to exhaust local remedies (see resolution No. 
01a/88 of 12 September 1988, case 9755: Chile, 

, OEA/Ser.L/V/II.74 
document 10 rev.1, p. 136).



a), 

possibility of success is low or that further appeals are 

outcome is likely or possible, but whether the municipal 
system of the respondent State is reasonably capable of 

This is a question to be decided by the competent inter-

question whether local remedies have been exhausted. 
The decision on this matter must be made on the assump-
tion that the claim is meritorious.214

b)

(5) That the requirement of exhaustion of local remedies 
may be dispensed with in cases in which the respondent 

-
tion attempts,215 216 
judicial decisions217

local remedies are to be implemented. Each case must be 

Commission stated in the  case: “The Com-
mission will not attempt to lay down with precision just 
within what period a tribunal may be expected to render 

218

b) makes it clear that the delay in the 

responsible for an injury to an alien. The phrase “remedial 
process” is preferred to that of “local remedies” as it is 
meant to cover the entire process by which local remedies 

remedies are channelled.

214 See Finnish Ships Arbitration
and the Ambatielos Claim (footnote 174 above), at pp. 119–120.

215

Amador, Special Rapporteur, in his preliminary report on State respon-
sibility, , vol. II , document A/CN.4/96, pp. 173–231, 

the international responsibility of States for injuries to aliens, prepared 
in 1960 by the Harvard Law School, in Sohn and Baxter, (see 
footnote 71 above), at p. 577.

216

para. 1 (
 v. 

 (second to sixteenth sessions) (United Nations 
Las Palmeras, 

, Inter-American 
, No. 67, 

 v. 

, vol. 84–A, pp. 5 et seq., at p. 15.
217 See 

v. , UNRIAA, 

, p. 11, at p. 16.
218 See footnote 217 above.

)

(7) The exception to the exhaustion of local remedies 
a), to the 

effect that local remedies do not need to be exhausted 
where they are not reasonably available or “provide no 
reasonable possibility of effective redress”, does not cover 

offer the reasonable possibility of effective redress but 

injured alien to exhaust local remedies. For instance, even 
where effective local remedies exist, it would be unrea-
sonable and unfair to require an injured person to exhaust 
local remedies where his property has suffered environ-
mental harm caused by pollution, radioactive fallout or a 

property is not situated, or where he is on board an air-

remedies need not be exhausted because of the absence 
of a voluntary link or territorial connection between the 
injured individual and the respondent State.

(8) There is support in the literature for the proposition 
that in all cases in which the exhaustion of local remedies 
has been required, there has been some link between the 
injured individual and the respondent State, such as vol-
untary physical presence, residence, ownership of prop-
erty or a contractual relationship with the respondent 
State.219 Proponents of this view maintain that the nature 
of diplomatic protection and the local remedies rule has 

early history of diplomatic protection was character-

action of that State and could therefore be expected to 
exhaust local remedies in accordance with the philoso-

-

outside its territory or by some act within its territory in 
circumstances in which the individual has no connection 
with the territory. Examples of this are afforded by trans-
boundary environmental harm (for example, the explo-
sion at the Chernobyl nuclear plant near Kiev in the 
Ukraine in 1986, which caused radioactive fallout as far 

of an aircraft that has accidentally strayed into a State’s 
airspace (as illustrated by the 

case
that had accidentally entered its airspace).220 The basis 
for such a voluntary link or territorial connection rule is 

is only where the alien has subjected himself voluntarily 
to the jurisdiction of the respondent State that he would 
be expected to exhaust local remedies.

219  

rule of exhaustion of local remedies”, BYBIL, , vol. 35, pp. 83 et 
seq., at p. 94.

220 v. 

, p. 127.
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(9) Neither judicial authority nor State practice pro-
-

tion to the exhaustion of local remedies rule. While there 
are tentative dicta in support of the existence of such an 
exception in the 221 and Salem222 cases, in 
other cases223 tribunals have upheld the applicability of 
the local remedies rule despite the absence of a voluntary 
link between the injured alien and the respondent State. 
In both the  case224 and the 

case,225

voluntary link requirement were forcefully advanced, but 
in neither case did the ICJ make a decision on this matter. 
In Trail Smelter,226

which there was no voluntary link or territorial connec-
tion, there was no insistence by Canada on the exhaustion 
of local remedies. This case and others227, in which local 
remedies were dispensed with where there was no volun-

requirements of voluntary submission to jurisdiction as 
a precondition for the application of the local remedies 
rule. The failure to insist on the application of the local 
remedies rule in these cases can be explained, however, 
on the basis that they provide examples of direct injury, in 
which local remedies do not need to be exhausted, or on 

require local remedies to be exhausted.

) does not use the term “voluntary 

subjective intention of the injured individual rather than 
the absence of an objectively determinable connection 
between the individual and the host State. In practice, it 

) requires the existence of a “relevant 
connection” between the injured alien and the host State 
and not a voluntary link. This connection must be “rel-
evant” in the sense that it must relate in some way to the 
injury suffered. A tribunal will be required to examine not 
only the question whether the injured individual was pre-
sent, resided or did business in the territory of the host 
State but whether, in the circumstances, the individual, 
by his conduct, had assumed the risk that if he suffered 
an injury it would be subject to adjudication in the host 
State. The word “relevant” best allows a tribunal to con-

between the injured alien and the host State in the con-
text of the injury in order to determine whether there 

221 Here the ICJ stated: “it has been considered necessary that the 
 should have an opportunity to 

redress it by its own means” (see footnote 170 above), at p. 27.
222 In the Salem case, an arbitral tribunal declared that “[a]s a rule, a 

instituted in the country in which he did choose his residence” (see 
footnote 72 above), at p. 1202.

223 Finnish Ships Arbitration (see footnote 178 above) and the 
Ambatielos Claim (see footnote 174 above).

224 v.
  , vol. I, p. 408.

225 v. 
  
 , pp. 531–532.

226 UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905.
227  , reported in J. B. Moore, 

 case, reported in 
AJIL, vol. 16 (1922), pp. 114–116.

had been an assumption of risk on the part of the injured 
alien. There must be no “relevant connection” between 
the injured individual and the respondent State at the date 
of the injury.

)

power to dispense with the requirement of exhaustion of 
local remedies where, in all the circumstances of the case, 
it would be manifestly unreasonable to expect compli-

with the burden of proof on the injured person to show 

attempt is made to provide a comprehensive list of factors 

may manifestly preclude the exhaustion of local remedies 
possibly include the situation in which the injured person 

-
ritory, either by law or by threats to his or her personal 

-
dicates in the respondent State obstruct him or her from 

the courts of the respondent State, there may be circum-

“manifestly preclude” compliance with the exhaustion of 
local remedies rule.228

e)

(12) A State may be prepared to waive the requirement 
that local remedies be exhausted. As the purpose of the 
rule is to protect the interests of the State accused of mis-

protection itself. The Inter-American Court of Human 

international law and international practice, the rule which requires the 

to it before it has had the opportunity to remedy them by internal means. 
The requirement is thus considered a means of defence and, as such, 
waivable, even tacitly.229

(13) Waiver of local remedies may take many different 
forms. It may appear in a bilateral or multilateral treaty 

appear in a contract between the alien and the respondent 

from the conduct of the respondent State in circumstances 
in which it can be described as estoppel or forfeiture.

228 On the implications of costs for the exhaustion of local remedies, 
see Loewen (footnote 59 above), at para. 166.

229  et al., 
Series A: 

, para. 26 (see also ILR, vol. 67 (1984), p. 587). See also 
, Ooms and 

Versyp cases ( ), , Euro-
, p. 12 

(see also ILR, vol. 56 (1980), p. 337, at p. 370, para. 55).



(14) An express waiver may be included in an  

-

or some other form of international dispute settlement. It 
may also be included in a contract between a State and an 

of the local remedies is valid. Waivers are a common fea-
ture of contemporary State practice and many arbitration 

known example is to be found in article 26 of the Con-
vention on the settlement of investment disputes between 
States and nationals of other States, which provides:

Consent of the parties to arbitration under this Convention shall, 
unless otherwise stated, be deemed consent to such arbitration to the 

exhaustion of local administrative or judicial remedies as a condition of 
its consent to arbitration under this Convention.

-

between State and alien, are irrevocable, even if the con-
230

(15) Waiver of local remedies must not be readily 
implied. In the case, a Chamber of the ICJ stated 
in this connection that it was “unable to accept that an 
important principle of customary international law should 
be held to have been tacitly dispensed with, in the absence 

231

(16) Where, however, the intention of the parties to 

to this intention. Both judicial decisions232 and the writ-
233

rule can be laid down as to when an intention to waive 
local remedies may be implied. Each case must be deter-

the circumstances of its adoption. Where the respondent 

arise in future with the applicant State, there is support 

abandonment of the claim to exhaust all local remedies 

the claim of its national”.234 -

case.235 A waiver of local remedies may be more easily 

230 See  et al. (footnote 229 above) and the 
Ooms and Versyp cases ( ) ( ).

231  (see footnote 149 above), at p. 42, para. 50.
232 See, for example,  v. 

, 
 A. D. McNair and H. Lauterpacht (eds.), London, 

 v. 
, vol. 4, 

233 See, for example, S. M. Schwebel, International Arbitration: Three 
Salient Problems

234 F. A. Mann, “State contracts and international arbitration”, 
BYBIL, , vol. 42, p. 32.

235 See footnote 149 above. In the  case 
(see footnote 26 above), the PCIJ held that acceptance of the optional 

., pp. 35–36).

the dispute in question has arisen. In such a case, it may 
be contended that such a waiver may be implied if the 

treatment of nationals after the injury to the national who 

the retention of the local remedies rule.

236 para-
e) does not refer to estoppel in its formulation of 

It is wiser to allow conduct from which a waiver of local 

PART FOUR

 

Commentary

(1) The customary international law rules on diplomatic 

other than the State of nationality of an injured individual, 
to protect the individual under either customary interna-

or other treaty. They are also not intended to interfere with 

international law to actions or procedures other than dip-
lomatic protection to secure redress for injury suffered as 

nationality of an injured individual or a third State in inter-

on the Elimination of All Forms of Racial Discrimination 

236 See the 

, vol. 102 (1996), pp. 216 
et seq.

 , vol. 71 (1986), pp. 366 et seq., 
at p. 380, para. 46.
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-
ventions allow a State to protect its own nationals in inter-

-
-

1966  cases237

238 Article 48, 
b) of the articles on responsibility of States for 

injured State to invoke the responsibility of another State if 
-

munity as a whole,239 -
ments for the exercise of diplomatic protection.240

-

whether the individual’s State of nationality or another 

241

case, the ICJ held that article 36 of the Vienna 
Convention on Consular Relations “creates individ-

Protocol, may be invoked in this Court by the national 
State of the detained person”,242 and in the  case 

of the individual under Article 36 may entail a violation 

of the individual”.243

draft articles on responsibility of States for internationally 
-

opment in international law.244

237   , 
p. 6. 

238

(commentary to article 48, footnote 725).
239

 , p. 168, at pp. 347–350, paras. 35–41.
240 b) is not subject to article 44 of the draft 

exhaust local remedies. Nor is it subject to the present draft articles (cf. 
-

of International Law, vol. 35 (2004), pp. 85 et seq., at pp. 103–108).
241 See, for example, the Optional Protocol to the International Cove-

-

-
-

242  (see footnote 28 above), at p. 494, para. 77.
243 (see footnote 29 above), at p. 36, para. 40.
244

which may accrue directly to any person or entity other than a State” 
(

(5) The actions or procedures referred to in draft arti-
cle 16 include those available under both universal and 

-
evant treaty. Draft article 16 does not, however, deal with 
domestic remedies.

protection to secure redress for injury suffered as a result 

-
sons of the kind contemplated in draft article 13. How-

claims for injuries suffered as a result of an internation-

provide an example of such an “other entity” which have 
-
-

movements.

(7) Draft article 16 makes it clear that the present draft 

secure redress for injury suffered as a result of an interna-

protection. Where, however, a State resorts to such proce-

diplomatic protection in respect of a person if that person 
should be a national or person referred to in draft article 8.

Commentary

the settlement of disputes which exclude or depart sub-

the exercise of diplomatic protection, particularly the rules 

local remedies. Bilateral investment treaties (BITs) and 
the multilateral Convention on the settlement of invest-
ment disputes between States and nationals of other States 
are the primary examples of such treaties.

protected by BITs.245 -
siderably in recent years and it is today estimated that there 

-
tant feature of the BIT is its procedure for the settlement of 
investment disputes. Some BITs provide for the direct set-
tlement of the investment dispute between the investor and 
the host State, before either an  tribunal or a tribunal 

245

 (see footnote 35 above), at p. 47, para. 90.



established by ICSID under the Convention on the settle-
ment of investment disputes between States and nationals 
of other States. Other BITs provide for the settlement of 
investment disputes by means of arbitration between the 
State of nationality of the investor (corporation or share-
holder) and the host State over the interpretation or applica-
tion of the relevant provision of the BIT. The dispute settle-
ment procedures provided for in BITs and the Convention 
on the settlement of investment disputes between States 

direct access to international arbitration, avoid the political 
uncertainty inherent in the discretionary nature of diplo-
matic protection and dispense with the conditions for the 
exercise of diplomatic protection.246

(3) Draft article 17 makes it clear that the present draft 

-
eral and multilateral investment treaties. The provision is 
formulated so that the draft articles do not apply “to the 

” they are inconsistent with the provisions of a 
BIT. To the extent that the draft articles remain consistent 
with the BIT in question, they continue to apply.

(4) Draft article 17 refers to “treaty provisions” rather 

the protection of investments, such as treaties of friend-

Commentary

of the State or States of nationality of a ship’s crew to 
exercise diplomatic protection on their behalf, while at 

-

behalf, irrespective of their nationality, when they have 
been injured in the course of an injury to a vessel result-

to exercise diplomatic protection on behalf of the mem-

nationality of the ship. At the same time, it is necessary to 

246

investment disputes between States and nationals of other States pro-

an international claim, in respect of a dispute which one of its nationals 

have submitted to arbitration under this Convention, unless such other 

award rendered in such dispute.”

seek redress in respect of the members of the ship’s crew. 
-

tection in the absence of the bond of nationality between 

there is nevertheless a close resemblance between this 
type of protection and diplomatic protection.

(2) There is support in the practice of States, in judicial 
247 for the posi-

may seek redress for members of the crew of the ship who 
do not have its nationality. There are also policy consid-
erations in favour of such an approach.

(3) The early practice of the United States, in particular, 
lends support to such a custom. Under American law, for-

The American view was that once a seaman enlisted on 

State.248 -

States.249

the United States,250 as to whether this practice provides 
evidence of a customary rule.251

(4) International arbitral awards are inconclusive on 

 case, the umpire, Sir 

-
tled, for the duration of that service, to the protection of 

252 In the “I’m Alone” 
case,253 -

of Canada successfully claimed compensation on behalf 

a claim was on behalf of a vessel, members of the crew 
were to be deemed, for the purposes of the claim, to be 
of the same nationality as the vessel. In the Reparation 

-
tion on behalf of alien crew members.254

247 See H. Myers, 

nationals”, in R. Bernhardt (ed.), 
Law Prin

, 6th ed., Oxford University Press, 
2003, p. 460.

248 See the Ross case, , vol. 140 (1911), p. 453.
249 See Hackworth, (footnote 64 above), vol. III, p. 418, and 

vol. IV, pp. 883–884.
250 Communication dated 20 May 2003 to the International Law 

251 See A. Watts, “The protection of alien seamen”, International 
, vol. 7 (1958), p. 691.

252 v. , J. B. Moore, International Arbitra
tions, vol. 3, p. 2536.

253 v. UNRIAA, vol. III, 
p. 1609.

254 (see footnote 23 above), at pp. 202–203 
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(5) In 1999, ITLOS handed down its decision in the 
 case255

The dispute in this case arose out of the arrest and deten-
tion of the 

 
-

cent”) and its master and crew were Ukrainian nationals. 

objected to the admissibility of St. Vincent’s claim, inter 
alia
not nationals of St. Vincent. The Tribunal dismissed these 

-

 and for injury to the crew.

of direct injury to St. Vincent,256

-
ent from, diplomatic protection. Guinea clearly objected 
to the admissibility of the claim in respect of the crew on 

-
tion in respect of non-nationals of St. Vincent.257 St. Vin-

-

nationality”.258

stated that the United Nations Convention on the Law of 
-

cle 292, drew no distinction between nationals and non-
259 It stressed that “the ship, every 

The nationalities of these persons are not relevant”.260

State to seek redress for the ship’s crew. This was rec-
 when it called attention 

to “the transient and multinational composition of ships’ 

-

from the State of which such a person is a national, undue 
hardship would ensue”.261 Practical considerations relat-

redress on behalf of all crew members than to require the 

claims on behalf of their nationals.

255 case
v. , vol. 3, p. 10.

256 ., pp. 45–46, para. 98.
257 ., p. 47, para. 103.
258 ., para. 104.
259 , pp. 47–48, para. 105.
260 ., p. 48, para. 106.
261 ., para. 107.

-
tion. Both diplomatic protection by the State of nation-

accorded to either. Ships’ crews are often exposed to 

should receive the maximum protection that international 
law can offer.

ship’s crew is not limited to redress for injuries sus-

but extends also to injuries sustained in connection with 

(a

(b

(c

Commentary

(1) There are certain practices on the part of States in the 

the status of customary rules and which are not suscep-
tible to transformation into rules of law in the exercise 

-

States for their consideration in the exercise of diplomatic 
protection in draft article 19, which recommends that 
States “should” follow certain practices. The use of rec-

as a common feature of treaties.262

262

the settlement of disputes, “the Security Council  also take into 

by the parties to the International Court of Justice in accordance with 
the provisions of the Statute of the Court”. The Geneva Conventions on 
the Law of the Sea also employ the term “should” rather than “shall”. 

that “[i]n order to enjoy freedom of the seas on equal terms with coastal 
 have free access to the sea”. 

See, too, articles 27, 28, 43 and 123 of the 1982 United Nations Con-
vention on the Law of the Sea.



a) recommends to States that they should 
-
-

-
tion 60/1 on the 2005 World Summit Outcome adopted by 
the General Assembly on 16 September 2005.263 This pro-

-

mechanisms, criminal prosecution or action by the Secu-
rity Council or other international bodies—and diplomatic 
protection. Which procedure or remedy is most likely to 

depend on the circumstances of each case. When the pro-
-

serious consideration. After all, it is the remedy with the 

Draft article 19 (a) serves as a reminder to States that 

remedial procedure.

exercise diplomatic protection on behalf of a national 
who has been injured as a result of an internationally 

-
-

articles and has been asserted by the ICJ264 and national 
courts,265 as shown in the commentary to draft article 2. 

either under international law or national law, to protect 
-

-
lomatic protection for injuries suffered abroad,266 which 

exercise protection. Moreover, a number of national court 

whether to exercise diplomatic protection or not, there is 

267 In the Con-
stitutional Court of South Africa stated that:

-

263

264  (footnote 35 
above), at p. 44.

265 See, for example, v.

 (footnote 37 above) and v.
( ).

266 See the preliminary report of the Special Rapporteur on diplo-
matic protection (footnote 36 above).

267 
v.

 ( ), 
 

-
tion”, , vol. 75 (2006), p. 279.

to refuse. It is unlikely that such a request would ever be refused by 

268

-

of development, then draft article 19 (a) must be seen as 

b) provides that a State “should”, in the 
exercise of diplomatic protection, “take into account, 
wherever feasible, the views of injured persons with 

-
-
-

269 In order to do this it is obviously 
necessary to consult with the injured person. This is also 
the case with the decision whether to demand satisfaction, 
restitution or compensation by way of reparation. This 
has led some scholars to contend that the admonition con-
tained in draft article 19 (b) is already a rule of customary 
international law.270 If it is not, draft article 19 (b) must 

) provides that States should transfer 
any compensation received from the responsible State in 
respect of an injury to a national to the injured national. 

-
spread perception that States have absolute discretion in 

-
eys received for a claim based on diplomatic protection 
to the injured national. This perception has its roots in the 

rule and a number of judicial pronounce-
ments. In terms of the dictum, a State 

and becomes the “sole claimant”.271

dictates that no restraints be placed on the State, in the 
interests of the individual, in the settlement of the claim 
or the payment of any compensation received. That the 
State has “complete freedom of action” in its exercise 

 case.272

rommatis 
-

fered by the individual,273 which is claimed to be a rule of 

268 v.
(see footnote 37 above), para. 69.

269 

(footnote 35 above) p. 223.
270 See B. Bollecker-Stern, 

-
sant dans la protection diplomatique”, 

 (October–December 1978), pp. 615 et seq., at p. 624.
271 (footnote 26 above), at 

p. 12.
272  (footnote 35 

above), at p. 44, para. 79.
273 See (footnote 269 above), at p. 28.
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customary international law,274 the view persists that the 
State has absolute discretion in the disposal of compensa-
tion received. This is illustrated by the dictum of Umpire 
Parker in the United States–German Mixed Claims Com-
mission in :

people of the nation and must exercise an untrammeled discretion in 

withdrawn or compromised, and the private owner will be bound by the 
action taken. 

.275

-
lish judicial decisions,276 which are seen by some to be an 
accurate statement of international law.277

(6) It is by no means clear that State practice accords 

lump sum settlements in respect of multiple individual 
claims, which in practice result in individual claims 

278 On the 

that compensation awards are fairly distributed to indi-
vidual claimants. Moreover, there is clear evidence that 
in practice States do pay moneys received in diplomatic 
claims to their injured nationals. In

, Umpire Parker stated:

274 See Bollecker-Stern,  (footnote 270 above) and Dubouis, 
 ( ).

275 , 
UNRIAA, vol. VII (Sales No. 1956.V.5), p. 119, at p. 152.

276 v. R.
House of Lords, 

v. 
, vol. 4, p. 673, at 

p. 687.
277 

, vol. 2, St. Paul (Minnesota), 

, Opinion of J. Reu-
ben Clark, Department of State (cited in G. H. Hackworth, 
International Law  (foot-
note 270 above), p. 108.

278 See W. K. Geck, “Diplomatic protection”, in R. Bernhardt (ed.), 

-
national Law Association, 

International Claims: Their 
, Charlottesville, University Press 

paid is not a national fund in the sense that the title vests in the nation 

claimant, on whose behalf the claim was asserted and paid and who is 

of this construction are found in cases where lump-sum awards and 
-

cited in which an award has been made by an international tribunal in 

279

-
ars.280 Further evidence of the erosion of the State’s dis-
cretion is to be found in the decisions of arbitral tribu-
nals which prescribe how the award is to be divided.281 

decided in Beaumartin282

compensation.

inappropriate for a State to make reasonable deductions 
from the compensation transferred to injured persons. The 

to recoup the costs of State efforts to obtain compensation 

provided by the State to them.

-
-

islation, judicial decisions and doctrine, this probably does 
not constitute a settled practice. Nor is there any sense of 

disposal of compensation awards. On the other hand, pub-

curtailment of the State’s discretion in the disbursement 

), has been adopted. While it is an 

State practice and equity.

279  (see footnote 275 above).
280 Geck, 

Amador, L. B. Sohn and R. R. Baxter, 
, Dobbs Ferry (New York), 

Oceana Publications, 1974, p. 151.
281 See B. Bollecker-Stern,  (footnote 270 above), p. 109.
282 Beaumartin v.

, vol. 296-B .



51. The Commission, at its thirtieth session (1978), 
included the topic “International liability for injurious 

-

Mr. Robert Q. Quentin-Baxter Special Rapporteur.283

52. From the thirty-second (1980) to the thirty-sixth 
(1984) sessions, the Commission received and consid-

Rapporteur but no decision was made to refer them to the 
284

53. The Commission, at its thirty-seventh session 
-

teur for the topic, and from its thirty-seventh (1985) to 

12 reports from the Special Rapporteur.285

283

consider, in a preliminary manner, the scope and nature of the topic. 
, vol. II (Part 

Two), pp. 150–152.
284

report: , vol. II (Part One), document A/CN.4/334 and 
, vol. II (Part One), 

Yearbook ... 

, vol. II (Part One), document A/
CN.4/383 and Add.1, p. 155. -
tual basis and schematic outline for the topic and contained proposals 

Rapporteur’s third report (1982). In 1984, the Commission also had 

-

-
dures referred to in the schematic outline, , vol. II 
(Part One), document A/CN.4/378, p. 129, and a study prepared by the 
Secretariat entitled “Survey of State practice relevant to international 

by international law”, , vol. II (Part One), addendum, 

relevant to the topic ‘International liability for injurious consequences 
Yearbook … 

, vol. II (Part One), document A/CN.4/471, p. 61.
285 For the 12 reports of the Special Rapporteur, see preliminary 

report: , vol. II (Part One), document A/CN.4/394, 
, vol. II (Part One), document 

, vol. II (Part One), 
, vol. II 

Yearbook ... 

, vol. II (Part One), document A/CN.4/428 and Add.1, 

the scope, the approach to be taken and the possible direc-
tion of the future work on the topic,286 and the other in 

the reports of the Special Rapporteur and the discussions 
held, over the years, in the Commission, and to make rec-
ommendations to the Commission. The report of the latter 

commentaries thereto.287

54. At its forty-ninth (1997) session, the Commission, 

on international liability for injurious consequences aris-

established to consider how the Commission should pro-
ceed with its work on this topic,288

with the issue of prevention under the subtitle “Prevention 

appointed Mr. Pemmaraju Sreenivasa Rao Special Rap-
porteur for the topic.289

second (2000) sessions, the Commission received and 
considered three reports from the Special Rapporteur.290

, vol. II (Part One), document 
, vol. II (Part One), 

, vol. II 
Yearbook … 

report: , vol. II (Part One), document A/CN.4/468, 
, vol. II (Part One), docu-

ment A/CN.4/475 and Add.1, p. 29.
286 See , vol. II (Part Two), document A/47/10, p. 51, 

paras. 341–343. 

 

-

title. For the detailed recommendation of the Commission see ., 
paras. 344–349. See also , vol. II (Part Two), chap. V.

287 , vol. II (Part Two), Annex I, p. 100. 
288 , vol. II (Part Two), p. 59, paras. 162–165.
289 ., para. 168. The General Assembly took note of this decision 

290 For the three reports of the Special Rapporteur, see preliminary 
report: , vol. II (Part One), document A/CN.4/487 and 

, vol II (Part One), docu-
Yearbook … 2000, vol. II 

(Part One), document A/CN.4/510, p. 113. The Commission also had 
before it comments and observations from Governments: Yearbook … 
2000 , 
vol. II (Part One), document A/CN.4/516 (received in 2001), p. 169.
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-
-

ties291

activities,292

the topic. Furthermore, the Commission recommended to 
the General Assembly the elaboration of a convention on 
the basis of the draft articles.293

resumed its consideration of the second part of the topic 

out of activities not prohibited by international law estab-
lished to consider the conceptual outline of the topic,294 
appointed Mr. Pemmaraju Sreenivasa Rao Special Rap-
porteur for the topic under the subtitle “International lia-

295

(2004) sessions, the Commission received and consid-
ered two reports of the Special Rapporteur.296

of his report and the debate in the Commission, and the 
other in 2004 to examine the proposals submitted by the 

-

on 9 July 2004, the Commission received the oral report 

prepare a text of a preamble.

-
-

ples on the allocation of loss in the case of transboundary 
297 and decided, 

291 , vol. II (Part Two), pp. 20–21, para. 52.
292 

148, para. 97.
293 , para. 94.
294

56/82 of 12 December 2001, requested the Commission to resume its 

the developments in international law and comments by Governments.
295 Yearbook … 2002, vol. II (Part Two), p. 90, para. 441. The report 

not prohibited by international law (International liability in case of 

presented views on its scope and the approaches to be pursued ( , 
pp. 90–92, paras. 442–457).

296

-
Yearbook … 2003, vol. II (Part One), 

, vol. II 
(Part One), document A/CN.4/540.

297 , vol. II (Part Two), para. 175.

in accordance with articles 16 and 21 of its Statute, to 
 

General, to Governments for comments and observations, 
with the request that such comments and observations be 
submitted to the Secretary-General by 1 January 2006.

59. At the present session, the Commission had before 

The Commission also had before it comments and obser-
vations received from Governments (A/CN.4/562 and 
Add.1). The Commission considered the report at its 

-

the views expressed in the Commission and comments 
and observations received from Governments.

-
mission received and considered the report of the Draft-

2006, the Commission adopted the commentaries to the 
aforementioned draft principles. 

62. In accordance with its Statute, the Commission sub-
mits the draft preamble and the draft principles to the General 

-
mission recalled that at its forty-ninth session (1997) it 
decided to consider the topic in two parts,298 and that at 

299 
and recommended to the General Assembly the elabora-
tion of a convention on the basis of the draft articles on 

-
ties.300 The Commission’s recommendation was based on 

-

adoption by the Commission of the draft principles on the 
allocation of loss in the case of transboundary harm aris-

-
ited by international law”. In accordance with article 23 of 
its Statute the Commission recommends, for this second 
part, that the General Assembly endorse the draft princi-

international action to implement them.

298 , vol. II (Part Two), p. 59, para. 165.
299

para. 91.
300 ., p. 145, and para. 94 and p. 146, para. 97.
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-
-

ble and the draft principles on the allocation of loss in the 
-

The International Law Commission,

 the draft preamble and draft principles on the allo-
-

ous activities,

 to the Special Rapporteur, Mr. Pemmaraju Sreenivasa 
-

for the results achieved in the elaboration of the draft preamble and 
draft principles on the allocation of loss in the case of transboundary 

65. The Commission also expressed its deep apprecia-
tion to the previous Special Rapporteurs, Mr. Robert Q. 

-

1. TEXT OF THE DRAFT PRINCIPLES

66. The text of the draft principles adopted by the Com-

Recalling

Noting

Concerned

Noting

Recalling

(a

(b

(c

(d

(e

(f 

(g

(a

(b



(a

(b

(c

(d

(e)

of origin.

compensation.

principles.

2. TEXT OF THE DRAFT PRINCIPLES 
AND COMMENTARIES THERETO

67. The text of the draft principles with commentar-
 

session, are reproduced below.

It places the draft principles in the context of the relevant 
provisions of the Rio Declaration on Environment and 
Development (“Rio Declaration”)301

recalls the draft articles on the prevention of transbounda-
-

302

even if the relevant State fully complies with its preven-

other incidents may nonetheless occur and have trans-
boundary consequences that cause harm and serious loss 
to other States and their nationals.

(3) It is important, as the preamble records, that those 
who suffer harm or loss as a result of such incidents 

losses and are able to obtain prompt and adequate com-
pensation. These draft principles establish the means by 
which this may be accomplished.

for compensation may be provided under international 

as appropriate.

(5) The draft principles are therefore intended to con-
tribute to the process of development of international law 

(6) The preamble also makes the point that States are 

301 
 (United Nations publica-

, resolution 1, Annex I.
302 See footnote 292 above.



responsibility and any claim that may lie under those rules 

has proceeded on the basis of a number of basic under-
-

a
b

prejudice to the relevant rules of State responsibility 
adopted by the Commission in 2001.303 Secondly, there 

should be the same as the scope of the draft articles on 
-

ities, which the Commission also adopted in 2001.304 In 

applicable in the case of transboundary harm is employed. 
The Commission also carefully considered the desirabil-

are different and had their own particular features, the 
Commission came to the conclusion that they require a 
separate treatment.305 Thirdly, the work has proceeded on 
the basis of certain policy considerations: (a) that while 

-

adequate compensation for the innocent victims in the 
-

b
should be in place over and above those contemplated in 
the draft articles on prevention.

accepted essentially in the case of outer space activities. 
-

sent draft principles primarily attaches to the operator, 
and such liability would be without the requirement of 
proof of fault, and may be limited or subject to condi-
tions, limitations and exceptions. However, it is equally 

-
ment or by law. The important point is that the person or 
entity concerned is functionally in command or control or 
directs or exercises overall supervision and hence, as the 

(9) Fifthly, it may be noted that provision is made for 

particularly important if the concept of limited liability 

-
sary to predetermine the share for the different actors or 

303 For the text and commentaries of the articles on responsibility of 
, vol. II (Part 

304 ., para. 98.
305 See Yearbook … 2002, vol. II (Part Two), para. 447.

international law, duties of prevention, and these entail 
306 States are 

-

-

those impacts as appropriate. The attachment of primary 
liability on the operator, in other words, does not in any 

prevention under international law.

-

cases the substantive or applicable law to resolve com-
pensation claims may involve other aspects such as civil 
liability or criminal liability or both, and would depend 
on a number of variables. Principles of civil law, com-

forums as well as the applicable law may come into focus 

cable law and procedures.

draft principles. The different characteristics of particular 
-

addition, the choices or approaches adopted may vary 

approaches adopted and their implementation may also 
-

ment of the countries concerned.

(12) On balance, the Commission has concluded that 

-
tive provisions is more likely to be met if the outcome 
is cast as principles. In their essential parts, they provide 

-
sated promptly and adequately, and that environmental 

extent possible, be restored or reinstated.

explanation of the scope and context of each draft prin-
ciple, as well as an analysis of relevant trends and pos-
sible options available to assist States in the adoption 

306 Birnie and Boyle have observed in respect of the draft articles 
on prevention that “there is ample authority in treaties, case law and 

to Principle 2 of the Rio Declaration” (P. W. Birnie and A. E. Boyle, 
, 2nd ed., Oxford University 

Press, 2002, p. 113).



of appropriate national measures of implementation and 

focus of the Commission was on the formulation of the 
substance of the draft principles as a coherent set of stand-
ards of conduct and practice. It did not attempt to identify 
the current status of the various aspects of the draft princi-
ples in customary international law, and the way in which 
the draft principles are formulated is not intended to affect 
that question.

Recalling
307

Noting

Concerned

Noting

Recalling

Commentary

to the General Assembly sets of draft articles without a 

-
mission has submitted a draft preamble. This was the case 
with respect to the draft convention on the elimination of 
future statelessness and the draft convention on the reduc-
tion of future statelessness,308 and the draft articles on the 

307  
pp. 146 et seq., para. 97.

308 , vol. II, document A/2693, p. 140.

nationality of natural persons in relation to the succession 
of States,309 as well as with respect to the draft articles on 
prevention.310

a draft declaration of principles, a preamble is considered 
all the more pertinent.

(2) As noted in the introduction, the  preambular 

and 16 of the Rio Declaration.311 The need to develop 

the victims of pollution and other environmental dam-

which reiterates Principle 22 of the Declaration of the 
United Nations Conference on the Human Environment 
(“Stockholm Declaration”).312 Principle 16 of the Rio 

-
luter pays” principle. The Commission considers the 
“polluter pays” principle as an essential component in 

victims that suffer harm as a result of an incident involv-

adequate compensation.

(3) The -
tory. It links the present draft principles to the draft arti-
cles on prevention. The , fourth,  and  pre-

for the present draft principles.

(4) The 
these draft principles do not affect the responsibility 

principles.

(5) The 

last pre-

 

Commentary

(1) The “scope of application” provision is drafted to 
-

same scope of application as the 2001 draft articles on 

309 , vol. II (Part Two), document A/54/10,  
p. 20 et seq., para. 47.

310 See footnote 292 above.
311 See footnote 301 above.
312 

 (United Nations publication, Sales 
No. E.73.II.A.14), part one, chap. I.



-
ties.313 The interrelated nature of the concepts of “preven-
tion” and “liability” needs no particular emphasis in the 
context of the work of the Commission.314 This provision 

 

by activities situated in another State.

within the scope of the present draft principles are those 
not prohibited by international law and involve the “risk 

physical consequences”. Different types of activities 

-

-

combined effect of the probability of occurrence of an 
-

rates such activities from any other activities.315

the draft articles on prevention, the Commission opted to 

-
lems and functionally it is not considered essential. Any 
such list of activities is likely to be under-inclusive and 

-

an activity is primarily a function of the particular applica-

present principles are the same as those that are subject to 
-

cles on prevention. Moreover, it is always open to States 
-

316

313 See footnote 292 above.
314

-

fourth session, in 2002, Yearbook … 2002, vol. II (Part Two), p. 91, 
paras. 447–448.

315 See 

on prevention).
316 -

ities which come under their scope: the Convention on the Protection of 

-

as the installations or sites for the partial or complete disposal of solid, 
-

-
ardous activities not prohibited by international law” has 
a similar import as the phrase “activities not prohibited by 

in article 1 of the draft articles on prevention. It has a par-

four elements, namely (a) such activities are not prohib-
b) such activities involve a risk 

) such harm must be trans-
) the transboundary harm must be caused 

317

(5) Like the draft articles on prevention, the activities 

-
ities not prohibited by international law”. This particular 

-

the importance, not only of questions of responsibility 
-
-

which, because of their nature, present certain risks. How-
ever, in view of the entirely different basis of liability for 

well as its content and the forms it may assume, the Com-
mission decided to address the two subjects separately.318 
That is, for the purpose of the principles, the focus is on 
the consequences of the activity and not on the lawfulness 
of the activity itself.

(6) The present draft principles, like the draft articles 
on prevention, are concerned with primary rules. Accord-

-

implication that the activity itself is prohibited.319 In such 

-

I. See also Directive 2004/35/CE of the European Parliament and of the 

, No. L 143, 30 April 2004, p. 56.
317 See 

pp. 149–151 (commentary to article 1 of the draft articles on prevention).
318 , vol. II, document A/9010/Rev.1, p. 169, 

para. 38.
319 See 

of acts not prohibited by international law”, 
International Law -
sibility and international liability for injurious consequences of acts not 
prohibited by international law: a necessary distinction?”, International 

-

, 
-

out of acts not prohibited by international law (prevention of trans-
-

maraju Sreenivasa Rao, , vol. II (Part One), document 

Commission du droit international”, 
national

International 



a case, State responsibility could be invoked to implement 

responsibility or duty of the operator.320 Indeed, this is 

prevention.321

-
mentation of the duties of prevention. Transboundary 

State responsibility. For instance, there could be situa-
tions where the preventive measures were followed but 
actually proved inadequate, or where the particular risk 

-
322 In other words, 

transboundary harm could occur accidentally or it may 

-
lated adverse effects over a period of time. This distinc-

-

claims in the latter case are not commonplace.323

(8) For the purpose of the present draft principles it is 

(9) The second criterion, implicit in the present provi-
sion on scope of application, is that activities covered by 

Annuaire fran

international public”, , 

Polish Year
book of International Law, vol. 20 (1993), pp. 91–112.

320 See P.-M. Dupuy, 
, Paris, Pedone, 

Part I -

Mahmoudi (eds.), 
, Dordrecht, Martinus Nijhoff, 

, Paris, Pedone, 1997, pp. 79–138. However, different standards 
of liability, burden of proof and remedies apply to State responsibility 
and liability. See also P.-M. Dupuy, “Où en est le droit international 

-
tionale des États dans ses rapports avec la protection internationale de 
l’environnement”, in M. Prieur and C. Lambrechts (eds.), Les hommes 

, Paris, Frison-Roche, 1998, pp. 269–282.
321 See Yearbook … 2002, vol. II (Part Two), p. 90, para. 443.
322 ., para. 444.
323 See P. Wetterstein, “A proprietary or possessory interest: A 

-
ment?”, in P. Wetterstein (ed.), 

, Oxford, Clarendon Press, 
1997, pp. 29–54, at p. 30. See also H. Xue, 
in International Law
and 113–182.

-
-

transboundary harm.324

(10) The third criterion is that the activities must involve 
“transboundary” harm. Thus, three concepts are embraced 
by the (extra)territorial element. The term “transbounda-
ry” harm comprises questions of “territory”, “jurisdiction” 
and “control”.325 The activities must be conducted in the 
territory or otherwise in places within the jurisdiction or 
control of one State and have an impact in the territory or 
places within the jurisdiction or control of another State.

(11) It should be noted that the draft principles are con-
-

ous activities. In the present context, the reference to the 
broader concept of transboundary harm has been retained 
where the reference is only to the risk of harm and not to 
the subsequent phase where harm has actually occurred. 

326 The word “transboundary” 

324 See 

325 ., pp. 150–151 (paras. (7)–(12) of the commentary to draft 
article 1).

326 ) of the Basel 

) of the Protocol on Civil Liability and Com-
-

-
-

-

and article I (a) of the Convention on the international liability for dam-

-
-

amend the International Convention on Civil Liability for Oil Pollu-

, Oxford, Clarendon Press, 
-

of Seabed Mineral Resources. 
k) 
-

k) of the Convention as amended by article 2 of the 
Protocol to amend the Vienna Convention on civil liability for nuclear 

-

29 July 1960, as amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982.

( )



of the scope of the present principles.

(12) Another important consideration which delimits 
the scope of application is that transboundary harm caused 
by State policies in trade, monetary, socio-economic or 

principles.327

have been caused by the “physical consequences” of ac-
tivities in question.

(a

(b

(c

(d

(e

(f

-

of International Watercourses which seeks in article 7 to “prevent the 
b) of Annex VI to the Protocol 

on Environmental Protection to the Antarctic Treaty on Liability Aris-
-
-

environment”.
327 See 

articles on prevention).

(g

Commentary

-

for the purposes of the present draft principles. The el-

for compensation, should reach a certain threshold. For 
example, the Trail Smelter award addressed an injury by 
fumes, when the case is of “serious consequences” and 

-
dence.328 The  award made reference to seri-
ous injury.329 A number of conventions have also referred 

-
330 -

and domestic law.331

frivolous or vexatious claims.

328 Trail Smelter (see footnote 226 above), at p. 1965.
329 v. , UNRIAA, vol. XII 

(Sales No. 1963.V.3), p. 281.
330

-

) of the Convention 

Watercourses. See also P. N. Okowa, State Responsibility for Trans
, Oxford University Press, 

1996, pp. 86–89, who notes the felt need for a threshold and examines 

Pollution of 

-
ronmental law”, German Yearbook of International Law, vol. 33 (1990), 

-

sustainable and the less foreseeable and limited the consequential losses 

331 See, for example, article 5 of the draft convention on industrial 

States, 

transboundary water pollution, elaborated by the United Nations Eco-
-

cle X of the Helsinki Rules on the Uses of the Waters of International 
Rivers (International Law Association, 

Berlin Rules on Equitable Use and Sustainable Development of Waters 
(  

-

annex to OECD Council recommendation C(74)224 of 14 November 

( )



-

“serious” or “substantial”.332 The harm must lead to a real 
detrimental effect on matters such as, for example, human 

other States. Such detrimental effects must be susceptible 

-

their own territories, States have impacts on each other. 

fall within the scope of the present draft principles.

both factual and objective criteria, and a value determi-
nation. The latter is dependent on the circumstances of 
a particular case and the period in which it is made. For 

-
-

-

of the international community to air and water pollution 

a -
-

-
nomic loss, as well as property, which forms part of the 

loss of life or personal injury. There are examples in domes-
tic law333 and treaty practice.334

, Paris, 1986, p. 142, reprinted in ILM, vol. 14, 
-

Government of the United States and the Government of Canada, of 
Treaty Series, vol. 1274, No. 21009, 

States of America on co-operation for the protection and improvement 
., 

vol. 1352, No. 22805, p. 71, reproduced in ILM, vol. 22, No. 5 (Sep-
-

American Law Institute, 
, vol. 2, St. Paul (Minnesota), Ameri-

can Law Institute Publishers, 1987, pp. 111–112.
332 See 

on prevention).
333 Germany’s Environmental Liability Act, for example, covers 

anyone who suffers death or personal injury. Finland’s Act on Compen-

M. Bowman and A. Boyle (eds.), 

tion, Oxford University Press, 2002, pp. 223–242.
334  

k) of the Vienna Convention on civil liability for nuclear 

other rules would apply.335

the matter do not seem to entirely exclude the possible sub-
336

and immovable property. There are examples in domes-
tic law337 and in treaty practice.338

person liable on the policy consideration which seeks to 

) (ii) of the Basel 

b) of the 

) (ii) of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters 
contain provisions to this effect.

-
 

k) of the Protocol to amend the Vienna Convention on civil 
 

 

 

-

-
lation itself or property held under the control of the operator, at the site 

335 Directive 2004/35/CE of the European Parliament and of the 

336 -

337 For example, Finland’s Act on Compensation for Environmental 
-
-
 

338 See the examples in footnote 334 above.



-
sessory or proprietary interests which are involved in loss 

that may relate to economic losses. In this connection, a 
distinction is often made between consequential and pure 
economic losses.339

(8) For the purposes of the present draft principles, con-
sequential economic losses are covered under subpara-

-
340 and under domestic 

in respect of compensation for loss of income.341 Other 
economic loss may arise that is not linked to personal 

would be reasonable to expect that if an incident involv-

efforts would be made to ensure the victim is not left 
uncompensated. 

339 See B. Sandvik and S. Suikkari, “Harm and reparation in inter-
 

Liability for 

Assessment
also the eleventh report on international liability for injurious conse-

-

340 See, for example, article I (1) (k) of the Vienna Convention on 

-

than any caused by the impairment of the environment, if permitted 

also article 1 (f ) of the Convention on Supplementary Compensation 

determined by the law of the competent court: “(iii) economic loss aris-

loss, other than any caused by the impairment of the environment, if 

Article I.B.vii) of the Protocol to amend the Convention on Third Party 

by the Additional Protocol of 28 January 1964 and by the Protocol 

-

341 For example, under subsection 2702 (b) of the United States Oil 
-

which shall be recoverable by a claimant who owns or leases such prop-
erty. The subsection also provides that any person may recover “dam-

 due 
to the injury, destruction, or loss of real property, personal property …” 
(

, vol. 18, 

p. 694). Similarly, section 252 of the German Civil Code provides 

-

natural beauty. The 1972 Convention for the protection of 

342 Not all civil liability 

under this head. For example, the Convention on Civil 

-

343

primary considerations in times of peace as they are in 

Convention for the Protection of Cultural Property in the 
 

tarian law prohibits commission of hostilities directed 
-

344

-

342 -
tion as:

“— monuments: architectural works, works of monumental sculp-

— sites: works of man or the combined works of nature and of man, 
-
-

cal point of view.”
-

vention for the Protection of Cultural Property in the Event of Armed 

-

-

343 -
tion and Use of Transboundary Watercourses and International Lakes.

344 See article 53 of the Protocol additional to the Geneva Conven-

-

-
-

-
ment by Naval Forces in Time of War (article 5).



environment per se -
ardous activity to the environment itself with or without 

thus not only builds upon trends that have already become 
prominent as part of recently concluded international lia-

345 but opens up possibilities for further 
developments of the law for the protection of the environ-
ment per se.346

(12) An oil spill off a seacoast may immediately lead to 

precincts of the incident. Such claims have led to claims 
of pure economic loss in the past without much success. 

347 Article 2 ( ) (iii) of the Protocol 

345 For an analysis of these developments, see L. de la Fayette, “The 

Bowman and Boyle (eds.), (footnote 333 above) pp. 149–189. 
See also Brans, -

346

per se 

Patmos 

appeal upheld its claim in Patmos II

-
-

rioration, or alteration of the environment has per se and for the com-

from marine resources in a variety of ways (food, health, tourism, 

Italian practice: the interaction of international law and domestic law”, 
in P. Wetterstein (ed.),  (see footnote 323 above), p. 116).

it was held that the State can claim, as a trustee of the community, 
compensation for the diminished economic value of the environment. 

any market value, compensation can only be provided on the basis of 

could have produced had it not been polluted, resorted to an equitable 
appraisal and awarded 2,100 million lire. Incidentally, this award fell 
within the limits of liability of the owner, as set by the IOPC Fund, and 

 (above), 
pp. 113–129, at p. 103. See also M. C. Maffei, “The compensation 

Patmos’ case”, in F. Francioni and  

Harm, London, Graham and Trotman, 1991.
347 See Wetterstein, “A proprietary or possessory interest ... ”, 
 (footnote 323 above), p. 37. On the need to limit the concept of 

-

-

 (foot-
note 330 above) p. 503).

Directive 2004/35/CE of the European Parliament and of the Coun-

by the Transboundary Effects of Industrial Accidents on 
) (iii) 

of the Basel Protocol on Liability and Compensation for 

the environment, incurred as a result of impairment of the 
348 In 

the case of the Protocol on Civil Liability and Compensa-

Industrial Accidents on Transboundary Waters, such inter-

exist at the domestic level.349

to the environment would take. This would include “loss 

loss. This entails diminution of quality, value or excel-

use of the environment, incurred as a result of impairment 

per se
-

erally considered to be common property (
nis omnium) not open to private possession, as opposed 

348 k) of the Vienna Convention on 

of the Protocol to amend the Convention, which states that nuclear 
-

from an economic interest in any use or enjoyment of the environment, 

f ): 

impairment of that environment, and insofar as not included in sub-
-

1960, as amended by the Additional Protocol of 28 January 1964 and 

in any use or enjoyment of the environment, incurred as a result of a 

 of 

Effects of Industrial Accidents (article 1 (
Protection and Use of Transboundary Watercourses and International 

a), (b) 
and ( -

Vessels (CRTD) (article 10 ( )).
349 Subsection 2702 (b) of the United States Oil Pollution Act pro-

loss of prof
 due to the injury, destruction, 

or loss of … natural resources” (see footnote 341 above). Finland’s 
-

the Swedish Environmental Code also provides for pure economic loss. 
Pure economic loss not caused by criminal behaviour is compensable 

-

costs for preventive measures or for the restoration of the environ-
 

systems … ”, footnote 333 above pp. 222–242.



to res nullius
but open to private possession. A person does not have 

350 Moreover, it is not always 

aesthetic values or be injured as a consequence for pur-

such property in trust, and usually public authorities and 

351

(15) It may be noted that the references to “costs of rea-

and reasonable costs of clean-up associated with the “costs 

environment per se
persons and to property”.352

-
tion that is available, namely reasonable costs of measures 
of reinstatement. Recent treaty practice353 and domestic 
law354

350 In v. , the court noted that “[i]t is also 

United States District Court, Maine, , vol. 370 
(1973), p. 247).

351 Under the United States Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (CERCLA), United 
States Code Annotated, title 42, chapter 103, sections 9601 et seq.
Clean Water Act of 1977, 
Oil Pollution Act of 1990 (see footnote 341 above), sections 2701 et 
seq.

352 De la Fayette,  (footnote 345 above), at pp. 166–167.
353 k) (iv) of the Vienna 

of measures of reinstatement of impaired environment, unless such 

 
cle I.B.vii of the Protocol to amend the Convention on Third Party Lia-

the Additional Protocol of 28 January 1964 and by the Protocol of 16 
November 1982: “the costs of measures of reinstatement of impaired 

are actually taken or to be taken, and insofar as not included in sub-

costs of reasonable measures of reinstatement actually undertaken or 
) (iv) and ( ) of the 

-
) and 8 of the Convention on Civil Liability for 

) (iv) and ( ) of the Protocol on Civil Liability 

Industrial Accidents on Transboundary Waters.
354 German law allows for reimbursement of reasonable costs of 

-

status quo. Section 16 of Germany’s 

measures, but has left it to domestic law to indicate who 
may be entitled to take such measures. Such measures 

-
ponents of the environment or where this is not possible, 
to introduce, where appropriate, the equivalent of these 
components into the environment.355

(16) The reference to “reasonable” is intended to indi-
cate that the costs of such measures should not be exces-

the measure. In the , the United 
States First Circuit Court of Appeals stated:

[Recoverable costs are costs] reasonably to be incurred ... to restore 

-

factors as technical feasibility, harmful side effects, compatibility with 

the extent to which efforts beyond a certain point would become either 
redundant or disproportionately expensive.356

-
ement of available compensation. Recent treaty practice 

-
ures, but has left it to domestic law to indicate who may be 
entitled to take such measures.357 Such measures include 

Environmental Liability Act and section 32 of the German Genetic 

complex, section 251 (2) of the German Civil Code is to be applied 
status quo shall not 

be deemed unreasonable merely because it exceeds the value of the 
 

(footnote 330 above), pp. 223–303 (“Part 5: Environmental liability 
law in Germany (Grote/Renke)”), at p. 278. 

355 It may be noted that in the context of the work of the UNCC, a 
recent decision sanctioned compensation in respect of three projects: 

irreversibly lost in the wake of the 1991 Gulf War. See the report and 

from the 1991 Gulf War”, , vol. 35, 
No. 6 (December 2005), pp. 244–249, at p. 247.

356 et al. v. , et al., 
628 F.2d, p. 652, United States Court of Appeals, First Circuit, 1980, 

, 
London, Graham and Trotman, 1993, p. 72. 

357 k) (vi) of the Vienna 
-

f ) (vi): “the costs of preventive measures, 

January 1964 and by the Protocol of 16 November 1982, article I.B.vii): 

emitted by any source of radiation inside a nuclear installation, or emit-
ted from nuclear fuel or radioactive products or waste”. Article 1, para-



-
-

up. The response measures must be reasonable.

compensation for loss of “non-use value” of the envi-
ronment. There is some support for this claim from the 
Commission itself when it adopted its draft articles on 

to quantify.358 The recent decisions of the United Nations 

pointer of developments to come. In the case of the “F4” 

F4 Panel of the UNCC allowed claims for compensation 

where there was only a temporary loss of resource use 
359

b) 

and it is appropriate to bear in mind that there is no uni-
-

present draft principles. It helps to put into perspective the 
scope of the remedial action required in respect of envi-

360

) (v) and ( ) of the Basel Protocol on 

-

) (v) and (h) of the Protocol on Civil Liability and Com-
-

trial Accidents on Transboundary Waters. Article 2 (f ) of Annex VI to 
the Protocol on Environmental Protection to the Antarctic Treaty on 

action as “reasonable measures taken after an environmental emer-

358

 

etc.—sometimes referred to as ‘non-use values’) is, as a matter of prin-

, vol. II (Part Two) and 

359 See the report and recommendations made by the Panel of Com-

 (

-
tory of international environmental law” (Sand, “Compensation for 

( ), p. 245). See also the 
 of the 

UNCC ( ), pp. 276–281.
360 See the Communication from the Commission to the Council and 

Parliament and the Economic and Social Committee: Green Paper on 

p. 10.

-

as aesthetic aspects of the landscape.361 This includes the 
enjoyment of nature because of its natural beauty and its 
recreational attributes and opportunities associated with 

residual character of the present draft principles.362

-
tic approach is, in the words of the ICJ in the 

case:

prevention are required on account of the often irreversible character of 

363

any limitation imposed by the remedial responses accept-
-

b) to “natural 
resources … and the interaction” of its factors embraces 
the idea of a restricted concept of environment within a 
protected ecosystem,364 while the reference to “the char-
acteristic aspects of the landscape” denotes an acknowl-

365 The 

361 -

Boyle (eds.), (footnote 333 above), pp. 41–61. Article 2 of the 
Convention for the protection of the world cultural and natural herit-

-

-
ated areas which constitute the habitat of threatened species of animals 

 

conservation or natural beauty”.
362 -

pp. 876–878.
363 

, p. 7, at p. 78, para. 140. The Court in this connec-

the concept of sustainable development.
364  

“ ‘[e]cosystem’ means a dynamic complex of plant, animal and micro-

-

-

to this Convention”.
365

-
tains a non-exhaustive list of components of the environment which 
includes: “natural resources both abiotic and biotic, such as air, water, 

-

( )



-
-

boundary harm. It is understood that such risk of harm 

-

-

the terms involved.

) 
means the State in the territory or otherwise under juris-

-
ried out. The term “territory”, “jurisdiction”, or “control” 
is understood in the same way as in the draft articles on 
prevention.366 Other terms are also used for the purpose 

the draft articles on prevention, the “State likely to be 
affected” (a State on whose territory or in other places 

-

any State affected and any State likely to be affected). 
-

vention. For the purposes of the present draft principles it 
would be the States in whose territory, or in places under 

-
sons of balance and economy.

e

effect in another State. This concept is based on the well-
accepted notions of territory, jurisdiction or control by a 

-
ritory or in other places outside the territory but under the 
jurisdiction or control of a State other than the State in the 
territory or otherwise under the jurisdiction or control of 

matter whether or not the States in question share a com-
-

ities conducted under the jurisdiction or control of a State 

effects on the territory of another State or in places under 

) of the Convention on the Trans-
boundary Effects of Industrial Accidents refers to the adverse conse-

-

on the Protection and Use of Transboundary Watercourses and Inter-
national Lakes says that “effects on the environment include effects on 

and historical monuments or other physical structures or the interaction 

366

151 (paras. (7)–(10) of the commentary to draft article 1).

-

which may not be readily contemplated.

activity covered by these principles is conducted, from a 
State which has suffered the injurious impact.

the scope of the present draft principles, there may be vic-

compensation, particularly in terms of the funds expected 
-

ciple 4 below, some funds may also be made available for 

Convention on Supplementary Compensation for Nuclear 

f 

as custodian of public property.367

a -
erty or the environment.368 A person who suffers personal 

-
sons or a municipality (“ ”) could also be a vic-
tim. In the  case, the Marshall Islands 
Nuclear Claims Tribunal, established under the 1987 
Marshall Islands Nuclear Claims Tribunal Act, consid-
ered questions of compensation in respect of the people of 
Enewetek for past and future loss of use of the Enewetak 

-

of Enewetak as a result of their relocation attendant to 
their loss of use occasioned by the nuclear tests conducted 
on the atoll.369 In the 

French administrative  of Côtes du Nord and 
”, and various French 

individuals, businesses and associations sued the owner 

States. The claims involved lost business. The French 

367 On the contribution of Edith Brown Weiss to the development of 

with Islamic, Judeo-Christian, African, and other traditions”, and for the 
view that “[s]ome forms of public trusteeships are incorporated in most 

-
kat, 

, Vancouver, UBC Press, 2004, p. 18. See also 

368 In respect of international criminal law, see the Declaration of 
Basic Principles of Justice for Victims of Crime and Abuse of Power, 
General Assembly resolution 40/34 of 29 November 1985. See also the 
Rome Statute of the International Criminal Court (article 79).

369 , ILM, vol. 39, No. 5 
(September 2000), pp. 1214 et seq. In December 1947, the population 

acres. Upon their return on 1 October 1980, 43 tests of atomic devices 
had been conducted, at which time 815.33 acres were returned for use, 
another 949.8 acres were not available for use and an additional 154.36 

, p. 1214).

( )
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Government itself laid claims for recovery of pollution 
370

Directive 2004/35/CE of the European Parliament and 

371 The 1998 Convention on 
Access to Information, Public Participation in Decision-

environmental interests. Victims may also be those des-

-
nated persons to lay claims for restoration and clean-up 

372 For example, 

Comprehensive Environmental Response, Compensa-
tion and Liability Act of 1980 (CERCLA), as amended 
in 1986 by the Superfund Amendments and Reauthori-

-

Indian tribes. In some other jurisdictions, public author-

and societies to claim restoration costs. In France, some 

of certain environmental statutes. The Supreme Court of 

of individuals under its well-developed public interest 
-

victims of industrial and chemical pollution.373

370 See 
, United States Court of Appeals for the 

Seventh Circuit, 954 F.2d 1279. See also M. C. Maffei,  (foot-
note 346 above), p. 381.

371

of Directive 2004/35/CE of the European Parliament and of the Council 

372 P. Wetterstein, “A proprietary or possessory interest ...”,  
(footnote 323 above), pp. 50–51.

373 See Law Commission of India, 
, September 2003, 

Articles 32 and 226 of the Indian Constitution provide for writ jurisdic-

The Courts have also used article 21 of the Indian Constitution and 
-

 (footnote 367 above), pp. 314–

the courts. This contribution is noteworthy for the overall assessment 

protection of the environment.

374 and in 

impose liability on the operator.375 -

entity, whether owner or operator, is the hallmark of strict 
-

-
ous activity. For example, at the 1969 Conference lead-

owner or both.376 -
owner was made strictly liable.377

“operator” in functional terms and it is based on a fac-
tual determination as to who has use, control and direc-

374 For domestic law, see, for example, the 1990 Oil Pollution Act 

liable: (a) a responsible party such as the owner or operator of a ves-
b) the 

) 

whose conduct is the sole cause of injury). See also the United States 
Comprehensive Environmental Response, Compensation and Liability 
Act (CERCLA) (footnote 351 above).

375 See, for example, the Convention on third party liability in the 

as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982: “ ‘operator’ in relation to a nuclear 

-
tent public authority as the operator of that installation” (common arti-
cle 1 (vi)). See also the Vienna Convention on civil liability for nuclear 

-

and the Convention on the Liability of Operators of Nuclear Ships (“op-
erator of nuclear ships”) (article II).

376 See 
, Inter-Governmental Maritime Con-

Abecassis and R. L. Jarashow, 
, 2nd ed., London, 

shipowner are the 1992 Protocol to amend the International Convention 
-

-

and Noxious Substances by Sea (HNS Convention) (art. 7, para. 1).
377

-

-
-

Party, “the person who is in overall control of the activities carried on at 

CE of the European Parliament and of the Council on environmental 

-
son who operates or controls the occupational activity.



law.378 -

379

(33) The term “command” connotes an ability to use 
or control some instrumentality. Thus it may include the 

-

380 It should be clear, however, that the term 
“operator” would not include employees who work or are 
in control of the activity at the relevant time.381 The term 

382 This could cover the 
person to whom decisive power over the technical func-

383 It 
may also include a parent company or other related entity, 
whether corporate or not, particularly if that entity has 
actual control of the operation.384 An operator may be a 

(34) The phrase “at the time of the incident” is intended 
to establish a connection between the operator and the 
transboundary harm. The looser and less concrete the link 
between the incident in question and the property claimed 

compensation.

378

analysis”, , vol. 48 
(October 1999), pp. 731–756, at p. 755.

379 M.-L. Larsson, 

380

parties on the surface (article 12).
381 See article 2 ( ) of Annex VI to the Protocol on Environmental 

-

to be carried out in the Antarctic Treaty area. An operator does not 
include a natural person who is an employee, contractor, subcontractor, 

to be carried out in the Antarctic Treaty area, and does not include a 

a State operator”.
382

on Civil Liability for Bunker Oil Pollution is broad. It includes “the 

(art. 1, para. 3).
383 See Directive 2004/35/CE of the European Parliament and of the 

para. 6.
384

Mineral Resource Activities (CRAMRA), the primary liability lies with 
the operator

-

by the International Seabed Authority on 13 July 2000, the  

(a

(b

Commentary

(1) The two-fold purpose of the present draft principles 

transboundary harm and to preserve and protect the envi-
ronment per se as common resource of the community.

-

essential element from the inception of the study of the 
topic by the Commission. In his schematic outline, Robert 
Q. Quentin-Baxter focused on the need to protect victims, 
which required “measures of prevention that as far as pos-
sible avoid a risk of loss or injury and, in so far as that is 
not possible, measures of reparation”, so that “an inno-
cent victim should not be left to bear his loss or injury”.385 
The former consideration is already addressed by the draft 
articles on prevention.386

(3) The notion of prompt and adequate compensation 
a

Trail Smelter arbitration387 and the Corfu Channel case,388 
as further elaborated and encapsulated in principle 21 of 
the Stockholm Declaration, namely:

States have, in accordance with the Charter of the United Nations 

their own resources pursuant to their own environmental policies, and 
the responsibility to ensure that activities within their jurisdiction or 

areas beyond the limits of national jurisdiction.389

(4) The notion of liability and compensation for victims 
-

tion, wherein a common conviction is expressed that:

385 vol. II (Part One), document A/CN.4/360, 
p. 63, para. 53 (schematic outline, section 5, paras. 2–3).

386 See footnote 292 above.
387 “[U]nder the principles of international law, … no State has the 

cause injury by fumes in or to the territory of another or the properties 
or persons therein, when the case is of serious consequences and the 

Trail Smelter 
(see footnote 226 above), p. 1965).

388 -

Corfu Channel (see footnote 197 above), at 
p. 22).

389 See footnote 312 above.



States shall co-operate to develop further the international law 

or control of such States to areas beyond their jurisdiction.390

(5) This is further addressed more broadly in princi-
ple 13 of the Rio Declaration:

-

States shall also cooperate in an expeditious and more determined man-
-

within their jurisdiction or control to areas beyond their jurisdiction.391

While the principles in these Declarations are not intended 
-

strate aspirations and preferences of the international 
community.392

b) -
tion and preservation of the environment and to the asso-

the environment per se

-

of its novelty and the common interest in its protection, 

per se
adequate compensation, which includes reimbursement 
of reasonable costs of response and restoration or rein-
statement measures undertaken.

(7) The aim is not to restore or return the environment 
-

manent functions. In the process it is not expected that 
expenditures disproportionate to the results desired would 
be incurred and such costs should be reasonable. Where 
restoration or reinstatement of the environment is not pos-
sible, it is reasonable to introduce the equivalent of those 
components into the environment.393

390 
391 See footnote 301 above.
392

-
-

able, but the evidence of consensus support provided by the Rio Dec-

(Birnie and Boyle, International Law ...,  (footnote 306 above), 
at p. 105).

393 -

of acts not prohibited by international law of the Special Rapporteur 
-

-
tional protection of the environment”, 

, vol. 293 (2002), pp. 9 et seq., at 
pp. 225–233.

environment per se -
394 395 

-

for costs incurred by way of reasonable preventive, resto-
ration or reinstatement measures. This is further limited in 
the case of some conventions to measures  under-

environment.396

to undertake response or restoration measures may recover 
the costs later for such operations from the operator. For 
example, such is the case under the United States Com-
prehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA). The Statute establishes 
the Superfund with tax dollars to be replenished by the 
costs recovered from liable parties, to pay for clean-ups 

394  v. 
, vol. 3, p. 385, and 

 v. 
, vol. 3, p. 711. 

395 -
Patmos and 

Bianchi, “Harm to the environment in Italian practice: the interaction 
of international law and domestic law”, in P. Wetterstein (ed.),  
(footnote 323 above), p. 103, at 113–129. See also Maffei,  

-
-

(eds.), (footnote 333 above), p. 191, at 201–204. See also Sands, 
 (footnote 362 above), at pp. 918–922. See also the 1979 Antonio 

incident and the 1987 incident (IOPC Fund, 

Pollution 
, Lon-

don, Kluwer, 1996, pp. 361–366: the IOPC Fund resolution No. 3 of 
17 October 1980 did not allow the court to assess compensation to be 

calculated in accordance with theoretical models” (FUND/A/ES.1/13, 
Annex I). In the  case (see footnote 370 above), the North-
ern District Court of Illinois ordered Amoco Oil Corporation to pay 

The Court noted: “it is true that the commune was unable for a time to 

which would have been the normal condition of the commune absent 
the cleanup efforts”, but concluded that the “loss of enjoyment claim 
by the communes is not a claim maintainable under French law” (Maf-
fei, 
Court observed that the plaintiffs’ claim was compensable in measur-

 by virtue 

Yet this is precisely the subject matter of the individual claims for dam-

the 

-
ciple of res nullius 
person or entity to claim therefor” ( , at pp. 393–394). See also In 

 (footnote 369 above), before the 
Marshall Islands Nuclear Claims Tribunal. The Tribunal had an oppor-
tunity to consider whether restoration was an appropriate remedy for 

tests conducted by the United States. It awarded clean-up and reha-
 

396



operates the Superfund and has the broad powers to inves-

and either order liable parties to perform the clean-up or 
do the work itself and recover its costs.397

(10) In addition to the present purposes, the draft princi-
-

a -

b

(
activities that are important to the welfare of States and 

is predictable, equitable, expeditious and cost-effective. 
Wherever possible, the draft principles should be inter-
preted and applied so as to further all these objectives.398

adequate” compensation by the operator should be per-
-

clean-up and protection measures within the costs of the 
operation of the activity itself. It thus attempted to ensure 
that Governments did not distort the costs of international 

costs. This policy was endorsed in the policy of OECD 
and the European Union. The contexts in which the prin-

its implementation.

(12) In one sense, the “polluter pays” principle seeks to 
provide an incentive for the operator and other relevant 

to in a number of international instruments. It appears in 

-

into account the approach that the polluter should, in principle, bear 

399

(13) In treaty practice, the principle has formed the 

of strict liability. This is the case with the Convention on 
-

-
ciple”. The Protocol on Civil Liability and Compensation 

397 -

for injury to natural resources”, in P. Wetterstein (ed.),  (foot-
note 323 above), pp. 177–206, at pp. 183–184.

398  (footnote 347 above), p. 70, foot-

risks, punishment, corrective justice, vindication or satisfaction, and 
deterrence and prevention.

399 See footnote 301 above.

Industrial Accidents on Transboundary Waters, in its pre-

principle of international environmental law, accepted 
also by the parties to” the Convention on the Protection 
and Use of Transboundary Watercourses and International 
Lakes and the Convention on the Transboundary Effects 
of Industrial Accidents.400 National jurisdictions have also 

-
tory function.401

400 -
-

vention for the protection of the marine environment of the North-East 

Protection and Use of Transboundary Watercourses and International 
-
-

the European Parliament and of the Council on environmental liability 

(see footnote 316 above).
401 In its report on 

Nations notes:
-

-

Nations Conference on Environment and Development commit-

and practice.”
(

 (A/S-19/33), para. 14)
However, the “polluter pays” principle has been endorsed or is 

of India, in v.  
others (see , vol. 83, p. 2715), noted that the 
precautionary principle, the “polluter pays” principle and the new bur-
den of proof, supported by articles 21, 47, 48A, and 51A ( ) of the 
Constitution of India, have become “part of the environmental law of 
the country” (Law Commission of India, 

 (see foot-
note 373 above), p. 36). Access to justice, particularly in environmental 
matters, is an essential facet of article 21 of the Constitution of India. 

-

the courts have relied on the principle 
-
-

contamination to the commons and to restore the victim’s property to 

forms the “polluter pays” principle. In v.
, France’s  

the Institute for Transnational Law of the School of Law of the Uni-
versity of Texas at Austin, available at www.utexas.edu/law/academics 
/centers/transnational). Sweden’s Environmental Code of 1998, which 
came into force on 1 January 1999, makes the party who is liable for 

-
ness is determined with reference to (a
since the pollution occurred, (b) environmental risk involved and ( ) 

-
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(14) The principle has its limitations. It has thus been 
noted:

The extent to which civil liability makes the polluter pay for envi-

is neither reasonably foreseeable nor reasonably avoidable will not 
be compensated and the victim or the taxpayer, not the polluter, will 
bear the loss. Strict liability is a better approximation of the ‘polluter 

-
-

402

(15) Moreover, it has been asserted that the principle 

in all cases”.403

of the risk and the economic feasibility of full internali-
-

ity to bear them will vary”.404 Some commentators doubt 
“whether [the ‘polluter pays’ principle] has achieved the 

-
tional law, except perhaps in relation to states in the [Euro-
pean Community], the UNECE, and the OECD”.405

Intent need not be proved. Under South Africa’s National Environmen-

out of acts not prohibited by international law (international liability 
-

tivities), , vol. II (Part One), document A/CN.4/543, 
paras. 272–286.

402 Birnie and Boyle, International Law …,  (footnote 306 
above), pp. 93–94.

403 ., pp. 94–95. See also the survey prepared by the Secretariat 

404 P. W. Birnie and A. E. Boyle,  (foot-
note 306 above), p. 95. The authors noted that “reference to ‘public 
interest’ in Principle 16 [of the Rio Declaration] leaves ample room for 
exceptions … . As adopted at Rio, the ‘polluter pays’ principle is neither 

European nuclear installations, “Western European Governments, who 

needed to improve safety standards” (p. 94).
405 Sands, (footnote 362 above), p. 280, an illustration of the 

International Convention on Oil Pollution Preparedness, Response and 
Co-operation, 1990 and the Convention on the Transboundary Effects 
of Industrial Accidents both refer in their Preambles to the polluter-pays 

(R. Wolfrum, “International environmental law: purposes, principles 

(eds.), , 
.  

N. de Sadeleer, 
, Oxford University Press, 2002, pp. 21–60.

In the arbitration between France and the Netherlands, concern-

chlorides, the Arbitral Tribunal was requested to consider the “polluter 

(16) The aspect of promptness and adequacy of com-
pensation is related to the question of measurement of 
compensation. General international law does not specify 

a priori 
how reparation is to be made for the injury caused by a 

406 Reparation under interna-
tional law is a consequence of a breach of a primary obli-

restated in article 31 of the draft articles on responsibility 
407 The content 

 case, when it stated :

act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals—is that repara-

act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed. Restitution in kind, or, if 

loss sustained which is not covered by restitution in kind or payment in 
place of it—such are the principles which should serve to determine the 
amount of compensation due for an act contrary to international law.408

(17) The  standard applies in respect 

by the present draft principles. It is useful, however, in 

drawn in respect of activities covered by the present draft 
principles. There are questions about principles on the 
basis of which compensation could be awarded: Should 
compensation be awarded only in respect of the actual 
loss suffered by the victim to the extent it can be quanti-

-

should not have a punitive function.409 The second is 

not expressly referred to therein. The Tribunal in its 2004 award con-
cluded that, despite its importance in treaty law, the “polluter pays” 

pertinent to its interpretation of the Convention. The Tribunal, stated, 
in relevant part: “The Tribunal notes that the Netherlands has referred 
to the ‘polluter pays’ principle in support of its claim. … The Tribunal 
observes that this principle features in several international instruments, 
bilateral as well as multilateral, and that it operates at various levels of 

-

law” (

, 
UNRIAA, vol. XXV (Sales No. E/F.05.V.5), p. 312, paras. 102–103). 

406 F. V. García-Amador, L. B. Sohn and R. R. Baxter (eds.), 
 (see 

footnote 280 above), p. 89. See also A. Boyle, “Reparation for environ-

Bowman and Boyle,  …  (footnote 333 
above), pp. 17–26. See also the eleventh report on international liability 

-

407

(art. 31 and its commentary).
408 (see footnote 269 above), at p. 47.
409 -

, vol. 185 
(1985), pp. 9–150, at pp. 100–102. See also the draft articles on State 

, 

commentary).



that the victim can only be compensated for the loss suf-

caused.410 -
ples, the point can still be made that equity, as well as 
the “polluter pays” principle, demands that the operator 

411

compensation have evolved over a period of time and 
were endorsed by the ICJ and other international tribu-

412 (a -

b
by the State to its property or personnel or in respect of 

persons, both nationals and those who are resident and 
) the particular circum-

the assessment of reasonableness of measures undertaken 

consideration of equity and mutual accommodation. 

which precise sums of compensation would be payable. 

awards rendered by international courts and tribunals 
may be noted:413 compensation is payable in respect of 
personal injury, for directly associated material loss such 

-

as, for example, for “loss of loved ones, pain and suffer-

intrusion on the person, home or private life”.414

-
tal expenses. In this context, different valuation techniques 
and concepts like assessment of “fair market value”, “net 
book value”, “liquidation or dissolution value” and “dis-

-
ability have been used. On these and other issues associ-

material, particularly in the context of injury caused to 

410 For the principles stated in the “Lusitania” case, UNRIAA, 
vol. VII, p. 32, and the case (see footnote 269 above) 
on the function of compensation, see , vol. II (Part 

411 The Supreme Court of India in the  

-
sation payable by it for the harm caused on account of an accident in 

the enterprise” (Law Commission of India, 
 (see foot-

note 373 above), p. 31).
412 See the draft articles on State responsibility for internationally 

pp. 98–105 (article 36 and its commentary and the cases cited therein).
413 
414 ., p. 101 (para. (16) of the commentary to article 36). See also 

law”, , vol. 23 (2001), pp. 58–79.

companies or property.415

(20) The principles developed in the context of disputes 

-

loss of amenities or of consortium, and the evaluation of 

repaired or replaced could be compensated on the basis 

cultural value, except on the basis of arbitrary evaluation 
made on a case-by-case basis. Further, the looser and less 
concrete the link between the incident in question with 

-

to draft principle 2 reveals the extent to which some of 
these problems have been overcome.

Commentary

workable system for compliance with the principle of 
“prompt and adequate compensation”. The reference 
to “[e]ach State” in the present context is to the State 

415 See R. D. Bishop, J. Crawford and W. M. Reisman, 

Kluwer Law International, 2005, pp. 1331–1372 (on methods for valu-

Inter
, vol. 41 (1992), pp. 22–65.
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ements: (a) the State should ensure prompt and adequate 
compensation and for this purpose should put in place 

b) any such liability 

) any conditions, 
limitations or exceptions that may be placed on such 
liability should not defeat the purpose of the principle 

) various 

4 express these four elements.

(2) It should be recalled that the assumption under the 

-

under international law. Without prejudice to other claims 
that may be made under international law, the respon-

principles is therefore not contemplated.

should ensure payment of adequate and prompt compensa-

compensation. The principle, in its present form, responds 

-

control, it is widely expected that States would make sure 
that adequate mechanisms are also available to respond to 

any 
relief measures that States or other responsible entities 

-
poses” of the present draft principles, the need to develop 

-

of the 1972 Stockholm Declaration and Principle 13 of 
the 1992 Rio Declaration.416

(6) The basic principle that a State should ensure pay-
-

ous activities could be traced back as early as the Trail 
Smelter arbitration,417 a case in which clear and convinc-

416 See above, footnotes 312 and 301, respectively. See also the 

of UNEP at its sixth special session, 
 (A/55/25), Annex I, 

-
ment and Periodic Review of Environmental Law for the First Dec-

Implementation of the World Summit on Sustainable Development, A/
CONF.199/20, resolution 2 of 4 September 2002, Annex.

417 See footnote 226 above.

and injury caused to property within one State by the iron 
ore smelter in another. Since then, numerous treaties, 
some important decisions and the extensive national law 

-

418

(7) The standard of promptness and adequacy in para-
Trail 

Smelter arbitration.419 The notion of “promptness” refers 

-

-

over several years, as it was in the  case, 
which took 13 years.420 To render access to justice more 

418

conclusion, see P.-T. Stoll, “Transboundary pollution”, in Morrison and 
Wolfrum (eds.),  (footnote 405 above), pp. 169–200, at pp. 169–
174. Stoll notes:

“It must be recalled, however, that the prohibition principle is 
-

-
lution. One can thus conclude that the prohibition of transboundary 

-

or area at one hand, at the other hand is the very basis of states’ re-

( , pp. 174–175)

and Research (1985). The present state of research carried out by the 

Law International, 1986, p. 89–133, at p. 100.
419 See footnote 226 above. See also Principle 10 of the Rio Dec-

1996 Helsinki articles on international watercourses (K. W. Cuperus 
and A. E. Boyle, “Articles on private law remedies for transboundary 

-
tion, 

, London, 1996, pp. 403 et seq.
-

play of national and international law”, , 
vol. 17, No. 1 (2005), pp. 3–26, at p. 18.

420 See footnote 370 above. See also E. Fontaine, “The French expe-
rience: ‘Tanio’ and ‘ ’ incidents compared”, in C. M. de 
la Rue (ed.), , Lon-
don, Lloyd’s of London Press, 1993, pp. 101–108, at p. 105. Similarly, 

see K. F. McCallion and H. R. Sharma, “International resolution of 
environmental disputes and the Bhopal catastrophe”, in The Interna-
tional Bureau of the Permanent Court of Arbitration (ed.), International 

Law International, 2001, pp. 239–270, at p. 249. It is also stated that 
Trail Smelter arbitration took about 14 years to adjudicate upon the 
claims of private parties. See P. McNamara, 
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made to establish special national or international envi-
ronmental courts.421

(8) On the other hand, the notion of “adequacy” of com-
pensation refers to any number of issues.422 For example, 

the consolidation of claims of all the victims of harm may 
-

superior courts wherever necessary. It is  ade-

(9) The phrase “its territory or otherwise under its juris-

a) of article 6 of the draft articles on 
prevention.423

that may be taken by each State, namely the imposition 
of liability on the operator or, where appropriate, other 

-
tion of “operator” in functional terms, based on the factual 
determination as to who has the use, control and direc-
tion of the object at the relevant time. It is worth stress-

-
ally channelled424 to the operator of the installation. There 
are, however, other possibilities that exist. In the case of 
ships, it is channelled to the owner, not the operator. This 
means that charterers—who may be the actual opera-
tors—are not liable under the 1992 Protocol to amend 

421 See A. Rest, “Need for an international court for the environ-
-

, vol. 24, No. 4 
(June 1994), pp. 173–187. For the view that the establishment of an 
international environmental court may not be a proper answer to the 

-

international environmental court”, in The International Bureau of the 
Permanent Court of Arbitration (ed.),  ... op. 

 (footnote 420 above), pp. 271–301, at p. 299–300. At the national 
level, the Law Commission of India made a very persuasive case for 
the establishment of national environmental courts in India (see Law 
Commission of India,  

 (footnote 373 above)). Australia 

422 For an exhaustive enumeration of the implementation of the prin-
ciple of prompt, adequate and effective compensation in practice, see 
Lefeber,  (footnote 330 above), pp. 229–312.

423

See also draft article 1 and the commentary thereto, especially para-
, pp. 149–151).

424

-
tors (other than a very limited number of exculpatory ones)” (L. F. E. 

liability in terms of relative exposure to risk”, 
International Law, vol. 16 (see footnote 319 above), p. 196). On this 

development of international law”, 
, vol. 14 (1965), pp. 1189 et seq., at pp. 1215–1218. 

the International Convention on Civil Liability for Oil 

“operators” are always liable, but that the party with the 
most effective control of the risk at the time of the acci-
dent or with the ability to provide compensation is made 
primarily liable.

reasons and principally on the belief that one who created 

425 
The imposition of the primary liability on the operator 

national law and practice.426

such liability should not require proof of fault. Various 

fault” (
fault” ( ), “presumed responsibility” 
( ), “fault per se” (

), “objective liability” ( ) 
or “risk liability” ( ).427 The 
phrase “[s]uch liability should not require proof of fault” 

of the present draft principles, involve complex operations 
-

it would be unjust and inappropriate to make the claimant 

-
ardous activities.428 -

the most appropriate technique, both under common and 
-

establish proof of fault on the basis of what is often detailed 

425 -
 
 

, vol. 2, No. 1 (1990), 
pp. 1–16, at p. 7.

426

(footnote 401 above), paras. 340–386.
427  

A. Tunc (ed.), , 

428

(footnote 401 above), paras. 29–260. The Supreme Court of India, in 
(see footnote 411 above), held that in 

and that the use involved is a natural one, are not available.



technical evidence,429 which, in turn, would require on the 
-

cated and complex operation or activity. The case for strict 

unilaterally by the defendant.430

-

the international level.431 Strict liability has been adopted 

article 4 of the Protocol on Civil Liability and Compensa-

Industrial Accidents on Transboundary Waters, article 4 
of the Basel Protocol on Liability and Compensation for 

perhaps is a better case for liability to be linked to fault or 

risky activity provide a motivation for industry in under-

the risk involved. However, this is an assumption which 
may not always hold up. As these activities have been 
accepted only because of their social utility and indis-

(16) Strict liability may alleviate the burden that victims 

-

to the source of the activity. The principle of causation 
is linked to questions of foreseeability and proximity or 
direct loss. Courts in different jurisdictions have applied 
the principles and notions of proximate cause, adequate 

law. Different jurisdictions have applied these concepts 
with different results. It may be mentioned that the test of 

429 See Reid,  (footnote 378 above), p. 756. See also the 

above), para. 23.
430

.
431

-

from all activities covered within the scope of the draft principles sub-
-

sion noted that the concepts of strict and absolute liability which “are 
familiar in the domestic law in many States and in relation to certain 

-
tivities such as those covered by article 1” ( , vol. II 

relevant to the topic of international liability for injurious consequences 

above).

tort law. Developments have moved from strict  
sine qua non theory over the foreseeability (“adequacy”) 

-
ability test could become less and less important with the 

these reasons, such tests have not been included in a more 
432

-

national context—where it is well-established but with all 
the differences associated with its invocation and appli-
cation in different jurisdictions—into an international 

positive elements of the concept of strict liability as they 
-

tional standard widely acceptable, but would also ensure 
the standard adopted truly serves the cause of the victims 

and effective remedies.

(18) This task can be approached in different ways.433 
-

property and the environment. It could also be done by 
-

it is not open to the operator to plead exemption from lia-

is part of the practice for States borne out in domestic and 
treaty practice to subject liability to certain conditions, 
limitations or exceptions. However, it must be ensured 
that such conditions, limitations or exceptions do not fun-

adequate compensation. The point has thus been empha-

shall be consistent with the purposes of the present draft 
principles.

(20) It is common to associate the concept of strict lia-
bility with the concept of limited liability. Limited lia-

-

-

432 See Wetterstein, “A proprietary or possessory interest …”, 
 (footnote 323 above), at p. 40.
433 See the observations of Reid,  (footnote 378 above), 

pp. 741–743.



Further, if liability has to be strict, that is, if liability has 
to be established without a strict burden of proof for the 

-
able 

434

incentive to the operator to take stricter measures of pre-
vention. If the limits are set too low, it could even become 

the real costs of the operator. Secondly, it may not be able 

victims for reparation in case of injury. For this reason, it is 

the activity and the reasonable possibility for insurance to 

(22) Article 9 of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters 
and article 12 of the Basel Protocol on Liability and Com-

-
vide for strict but limited liability. In contrast, article 6, 

-
ally such limits do not affect any interest or costs awarded 
by the competent court. Moreover, limits of liability are 

(23) Financial limits are well known in the case of 
-

dents. For example, under the 1992 Protocol to amend 
the International Convention on Civil Liability for Oil 

-

-
lion SDRs.435 Similarly, the Protocol to amend the Vienna 

434

problems, and prospects”, 
Law, vol. 12 (2001), pp. 3–41, at pp. 35–37.

435

Protocol, article 4 of the International Convention on the establishment 

article 6 of the Protocol of 1992 to amend the International Convention 
on the establishment of an international fund for compensation for oil 

 off the French 
coast in December 1999, the maximum limit was raised to 89.77 mil-
lion SDRs, effective 1 November 2003. Under the 2000 amendments 
to the Protocol of 1992 to amend the International Convention on the 
establishment of an international fund for compensation for oil pol-

amounts were raised from 135 million SDRs to 203 million SDRs. If 

of oil per annum, the maximum amount is raised to 300,740,000 SDRs, 
from 200 million SDRs. See also Sands, (footnote 362 above), 
pp. 915–917.

-
scribed appropriate limits for an operator’s liability.436

case of fault. The operator is made liable for the dam-
-

provisions to this extent are available for example in arti-
cle 5 of the Basel Protocol on Liability and Compensation 

Protocol on Civil Liability and Compensation for Dam-

Accidents on Transboundary Waters. In the case of opera-

-

example, the burden of proof could be reversed, requir-

-

the perspective of the victim is that the person concerned 

whom to sue. In cases where harm is caused by more than 
one activity and could not reasonably be traced to any one 

certainty, jurisdictions have tended to make provision for 
joint and several liability.437 -
ments also provide for that kind of liability.438

(26) If, however, the person who has suffered dam-

436 The installation State is required to assure that the operator is 
liable for any one incident for not less than 300 million SDRs or for a 
transition period of 10 years, a transitional amount of 150 million SDRs 
is to be assured, in addition by the installation State itself. The Conven-

437  (foot-
note 347 above), pp. 298–306.

438 For examples of treaty practice, see for example article IV of the 

article 4 of the 1992 Protocol to amend the International Convention on 

the Transboundary Effects of Industrial Accidents on Transboundary 
-

article VII of the Convention on the Liability of Operators of Nuclear 

28 January 1964 and by the Protocol of 16 November 1982.
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contributed to it, compensation may be denied or reduced 

fairly uniform exceptions to the liability of the operator. 
A typical illustration of the exceptions to liability can 
be found in articles 8 and 9 of the Convention on Civil 

-
ous to the Environment, article 3 of the Basel Protocol 

and their Disposal or article 4 of the Protocol on Civil 

Transboundary Effects of Industrial Accidents on Trans-

a) the result 
-

b) the result of a natural phenomenon of excep-

( ) wholly the result of compliance with a compulsory 
 

(
of a third party.439

439 -

the 1992 Protocol, 
 are 

-

the International Convention on Civil Liability for Oil Pollution Dam-
-

-

Article 3 of the International Convention on Civil Liability for Oil Pol-

operator of an installation. See also article 3 of the Convention on Civil 

Exemptions are also referred to in article 6 of the Protocol to amend 

Convention, no liability shall attach to an operator if he proves that the 

29 July 1960, as amended by the Additional Protocol of 28 January 

of the annex to the Convention on Supplementary Compensation for 

the European Parliament and of the Council on environmental liability 

(footnote 316 above). The Directive also does not apply to activities 
whose main purpose is to serve national defence or international secu-

to activities whose sole purpose is to protect from natural disasters. 
Terrorist acts are included in the most recent liability instrument: arti- 

-

(a b) an 

of an exceptional character, which could not have been reasonably fore-

( -
ities of the operator”. For examples of domestic law, see the survey 

paras. 434–476.

-

requirement on the operator or, where appropriate, other 
-
-

tees to cover claims of compensation. The objective here 

disposal to enable him to meet claims of compensation, 
in the event of an accident or incident. It is understood 

-

and mostly on the ability of the operator to identify the 
“risk” involved as precisely as possible. The assessment 
of “risk” for this purpose should not only consider the risk 

-
tistical probability of the type and number of claims to 

of claimants that may be involved.

-

-
tion to the “domestic loss event”. The modern dynamics 

-
mately—would have to take into account while assess-

-
tion, the liberal tests that are invoked to establish a causal 

440

441 This is mainly 

industry, consumers and Governments that the products 

are worthy of protection in the public interest. In order to 
maintain these products and services, the losses that such 

actors in any such scheme of allocation. These are institu-
-
-

442 However, it is inevitable 

increase in the premium costs is also directly related to 

strict. Further, the trend to raise the limits of liability to 

440 H.-D. Sellschopp, “Multiple tort feasors/combined polluter theo-
ries, causality and assumption of proof/statistical proof, technical insur-

 (footnote 356 above), pp. 51–57, 
at pp. 52–53.

441 See Ch. S. Donovan and E. M. Miller, “Limited insurability of 
-

., 
pp. 159–165.

442

the use of insurance pools and the European dimension”, ., pp. 166–
173, at pp. 166–167.



(31) The State concerned may establish minimum lim-

-
443 This 

444 An effective 
insurance system may also require wide participation by 
potentially interested States.445 

(32) The importance of such mechanisms cannot be 
-
-
-

actually takes place in line with the polluter-pays princi-

-
446

should also be available for clean-up costs.447

-
tions, such as Europe and the United States. The experi-

-
pean Parliament and of the Council on environmental 

443 For treaty practice, see, for example, article III of the Convention 

article VII of the Vienna Convention on civil liability for nuclear dam-

as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982. See also article V of the International 

-

article 7 of the International Convention on Civil Liability for Bunker 

-

444 See, for example, the statement by China, 
 

(A/C.6/58/SR.19), para. 43.
445 See, for example, the statement by Italy,  

(A/C.6/58/SR.17), para. 28.
446 Proposal for a directive of the European Parliament and of the 

447 

448 for example, provides that 

development of security instruments and markets by the 

-
antees to cover their responsibilities under the Directive.

-

for compensation may be allowed as one option under 
-

defences to which the operator would otherwise be enti-

by the Transboundary Effects of Industrial Accidents on 

Basel Protocol on Liability and Compensation for Dam-
-

ardous Wastes and their Disposal provide for such pos-
sibilities. However, both Protocols allow States to make 

action.

important measures that the State should focus upon. 

national level. Of course, this does not preclude the 
assumption of these responsibilities at a subordinate 

system. Available schemes of allocation of loss envis-

of compensation in case the funds at the disposal of the 
operator are not adequate to compensate victims. Most 

-

and restoration measures that are essential to contain the 

and public amenities.

of different accounts. One account could be out of public 

State could share in the allocation of loss created by the 

operations. Another account could be a common pool of 
funds created by contributions either from operators of 

-

of risks associated with transport of oil by sea. However, 

some form of taxation on consumers of the products and 

particularly necessary if the pool of operators and directly 
interested consumers is very small and not connected by 

448 See footnote 316 above.



-
vides that in appropriate cases, these measures should 
include the requirement for the establishment of industry 
funds at the national level. The words “these measures” 

-
-

circumstances.

available. While it does not directly require the State of 

and adequate compensation, it provides that the State of 

operation situated within its territory or in areas under its 
jurisdiction.

States to choose one option or the other in accordance 
with its particular circumstances and conditions is the 
central theme of the present draft principle. This will, 

-

elsewhere.

 
 

(a

(b

(c

(d

(e

Commentary

expected to obtain from the operator the full facts avail-
able about the incident, and most importantly about the 

-
erty and the environment in the immediate vicinity. Sec-
ond, it is expected to ensure that appropriate measures are 

-
sible to eliminate them. Such response measures should 
include not only clean-up and restoration measures within 

to inform all States affected or likely to be affected. The 

property and the environment, and the possible precau-
tions that need to be taken to protect them from its ill-

a

449 -
formed as soon as is practicable. It shall contain all rel-

In some instances it may not be immediately possible for 

remedial action that can and should be taken.

b) requires the State to take appropriate 
response measures and provides that it should rely upon 

450 and in 

449 -
, vol. 67 (1997), pp. 275–336, 

-

has received the “endorsement of the International Court in the Corfu 
Channel case and in the ”. It is a duty that is the sub-

, at 
p. 332).

450

to conduct an environmental impact statement (EIA). See Xue,  

One of them is that the nature of the activity as well as its likely con-
sequences must be clearly articulated and communicated to the States 
likely to be affected. However, she notes that with the exception of a 

-
tivity is the sole determinant of the likelihood or seriousness of adverse 
impact. None of the treaties under consideration permit third States to 

 (foot-
note 449 above), at pp. 282–285, and on the content of an EIA, , at 
p. 282, footnote 25, and p. 286.



case, the ICJ noted the 

as a result of the “awareness of the vulnerability of the 

have to be assessed on a continuous basis”.451

452 The role of 

-
cles 16 and 17 of the draft articles on prevention, which 

453

and 17 of the draft articles on prevention. States should 
develop, by way of response measures, necessary contin-

-

present draft principle deals with the need to take necessary 
-

In this process, the States concerned should seek if neces-

e).

b) is directly con-
nected to the application of the precautionary approach.454 
As with the application of the precautionary approach in 

455 Indeed, the principle that 

451  (see footnote 363 above), 
para. 112.

452 ., at para. 140. The Court stated that it “is mindful that, in the 

-
ment and of the limitations inherent in the very mechanism of repara-

453 For the text and commentaries of articles 16 and 17 of the draft 
articles on prevention, see , vol. II (Part Two) and 

known environmental harm, see Birnie and Boyle, International Law 
…,  (footnote 306 above), p. 137. The authors also note that “it is 

Corfu Channel case as authority for a customary 

454

Wolfrum noted that it is closely associated with the precautionary prin-
ciple. See R. Wolfrum, (footnote 405 above), at p. 15. It is also 

-

been marketed, as opposed to every new development in pollution con-
trol” (Stoll, (footnote 418 above), p. 182).

455 -

and Flora International and the World Conservation Union (IUCN)), 
, vol. 35/6 (2005), pp. 274–275, at p. 275.

States should ensure that activities within their jurisdiction 

response action once an accident or incident has occurred 

b

be taken and by whom, which includes the appropriate 
involvement of the operator. The State would have the 

response measures.

(7) It is common for the authorities of the State to take 
action immediately and evacuate affected people to places 

-

-

-
ondary or residuary role. The operator has a primary re-

-
ticularly, the operator is in the best position to indicate 
the details of the accident, its nature, the time of its occur-
rence and its exact location and the possible measures 

456 -
-

case the operator is unable to take the necessary response 

such action.457 In this process it can seek necessary and 
available help from other States or competent interna-

) 
own interest and even as a matter of duty born out of “ele-
mentary considerations of humanity”,458 should consult 

456 States are required to notify such details in case of nuclear inci-

consequences. See Sands,  (footnote 362 above), at pp. 845–846.
457 Under articles 5 and 6 of the Directive 2004/35/CE of the Euro-

-
nated under article 11, may require the operator to take necessary pre-
ventive or restoration measures or take such measures themselves, if the 
operator does not take them or cannot be found (see footnote 316 above).

458 See Corfu Channel (footnote 197 above), p. 22. For reference 

the traditional sources of international law enumerated in Article 38 of 
the Statute of the International Court of Justice, see B. Simma, “From 
bilateralism to community interest in international law”, 

, vol. 250 (1997), pp. 220 et seq., at pp. 291–292.
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the States affected or likely to be affected to determine 

459 -

-

to cooperate, as well as their preparedness and capacity.

), on the other hand, requires States 
affected or likely to be affected to extend to the State of 

affected also are under a duty to take all appropriate and 

are exposed.460 These States should take such response 
measures as are within their power in areas under their 

-
tance as is available from the competent international 

-
e). Such response action is essential not only in the 

public interest but also to enable the appropriate author-
ities and courts to treat the subsequent claims for compen-
sation and reimbursement of costs incurred for response 
measures taken as reasonable.461

e) is self-explanatory and is modelled 
on article 28 of the 1997 Convention on the Law of the 

(hereinafter the “1997 Watercourses Convention”). It is 

459 On the duty of States to notify and consult with each other with 

accident. See also Sands,  (footnote 362 above), pp. 841–847.
460 In the case (see footnote 363 

above), in defense of “Variant C” that it implemented on the river Dan-

-

Treaty 
Series

noted that “[i]t would follow from such a principle that an injured State 

sustained would not be entitled to claim compensation for that dam-
). The Court observed that 

act” ( ). It is a different matter that the Court found the implemen-

-
national law of the duty imposed on States affected by transboundary 

461

admissible for recovery, see Wetterstein, “A proprietory or possessory 
interest …”,  (footnote 323 above), pp. 47–50.

constitutional provisions and mandates of the compe-

-

based on purely commercial terms and should be consist-
ent with the elementary considerations of humanity and 

victims in distress.

Commentary

(1) Draft principle 6 indicates some broad measures 

set forth in draft principle 4. In one sense, draft prin-

provide minimum standards without which it would be 

to seek payment of prompt and adequate compensation 
462 The substantive 

minimum conditions, limitations or exceptions for such 

462

-

adequate (quantitatively) and effective (qualitative) compensation. It 
has procedural and substantive sides. See Lefeber,  (footnote 330 
above), pp. 234–236.



within the framework of draft principle 4. On the other 
hand, draft principle 6 deals with the procedural mini-
mum standards. They include equal or non-discrimi-

judicial and arbitral decisions. Draft principle 6 also 
addresses the need to provide recourse to international 
procedures for claim settlements that are expeditious 
and less costly.

equal or non-discriminatory access. The 1974 Convention 
on the protection of the environment between Denmark, 
Finland, Norway and Sweden is one of the most advanced 

This was of course possible because the environmental 
-

access to persons who have been or may be affected by 
an environmental harmful activity in another State. The 

of that State is provided “to the same extent and on the 
-

the administrative authority and seek measures necessary 

less favourable than the terms under which compensation 
463

requirement that States meet a minimum standard of 
effectiveness in the availability of remedies for trans-

-

relevant courts and national authorities across national 

of the Rio Declaration464 and in Principle 23 of the World 
Charter for Nature.465

environment.466

463 For comment on the Convention, see S. C. McCaffrey, “
 

 (1975), pp. 85–87. The main 
contribution of the Convention is the creation of a Special Adminis-

-
-

waiver of State immunity. It is also silent on the question of the proper 
applicable law for the determination of liability and calculation of 

will be the law of the place where the injury is sustained. In contrast, the 

See McNamara,  (footnote 420 above), pp. 146–147.
464 See footnote 301 above.
465 General Assembly resolution 37/7 of 28 October 1982, annex.
466 See Cuperus and Boyle,  (footnote 419 above), p. 407.

domestic judicial and administrative bodies with the nec-
essary jurisdiction and competence to be able to enter-

hurdles in order to ensure participation in administrative 

-
vided equal access to administrative or quasi-judicial 

with claims for compensation. As already described in 
the commentary to draft principle 4, this may be satis-

concerned.

principle of non-discrimination in the determination of 
467 This principle 

prompt, adequate and effective remedies to victims of 

-
ciple of non-discrimination could thus be seen to be refer-

terms of its procedural aspects, it means that the State of 

the affected State on the same basis as it does for its own 

468

(6) The substantive aspect of the principle, on the other 

content and lacks similar consensus.469 On the face of it, as 
-

able to the nationals as are provided to the transbounda- 
ry victims, the requirements of the principle appear to  

467 It may be recalled that article 16 of the draft articles on preven-

-

in article 32 of the 1997 Watercourses Convention.
468 See A. Kiss and D. Shelton, , 

Birnie and Boyle, International Law …, (footnote 306 above)

-
tiffs, and the rule found in various forms in certain jurisdictions that 

Boyle,   (footnote 419 above), p. 408).
469  Birnie and Boyle note that insofar as it is possible to review 

State practice on such a disparate topic as equal access, it is not easy 
to point to any clear picture (Birnie and Boyle, 

 (footnote 306 above), pp. 271–274). On the limitations of the 
non-discrimination rule, ., pp. 274–275. Also see Xue,  
(footnote 323 above), pp. 106–107. See also Kiss and Shelton,  

 International 
 

du droit international de l’environnement”,  
international, vol. 7, No. 2 (1991–1992), p. 135. For the view that 

international law, see H. Smets, “Le principe de non-discrimination en 
 

, No. 1 (2000), at p. 3.
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article 13 of the Protocol on Civil Liability and Compen-

of Industrial Accidents on Transboundary Waters provide 
for similar choice of forum.

(9) In the matter of choice of law, State practice is not 
uniform: different jurisdictions have adopted either the 
law that is most favourable to the victim or the law of the 

event and the parties.474

-

-
ity to the nature of the procedures that may be involved 
other than domestic procedures. It refers to “international 
claims settlement procedures”. Several procedures could 

-
tum of compensation payable or even make payment 

.475 These may include mixed claims commissions 
-

tional component does not preclude possibilities whereby 

claims procedure established by the affected State. Such 
-

parties, and such parties and the person responsible for 
-

an out-of-court settlement.476 Victims could immediately 

474 The “most favourable law principle” is adopted in several juris-

However, United States law appears to favour the law of the place 

parties, ., pp. 911–915.
475

due to nuclear tests conducted by the United States of America in 1954 

 

way of compensation by the Union of Soviet Socialist Republics to 

-

due to the Chernobyl nuclear accident, they did not attempt to make 

to do so (Sands,  (footnote 362 above), pp. 886–889). The State 

Iranian Airbus 655 by the USS “Vincennes”. States may also conclude 
-

sation claims as between private parties. See Lefeber,  (foot-
note 330 above), p. 238, footnote 21. Mention may also be made of 

by the Commisison in 1996 on international liability for injurious con-

and included in its report to the Commission. Draft article 21 recom-

at the request of either party on the nature and extent of compensation 
and other relief. Draft article 22 referred to several factors that States 

compensation (see , vol. II (Part Two), annex I, at 
pp. 130–132).

476

. The matter was 

( )

have been met. However, the problem arises if nationals 
themselves are not provided with the minimum substan-
tive standards, in which case the principle of non-discrim-

-
mum substantive standards as part of their national law 
and procedures.

of prompt, adequate and effective judicial recourse and 
remedies to victims,470 particularly if they are poor and 

(8) It may be noted with respect to choice of forum that 
instead of the law of the domicile471 of the operator, the 
claimant may seek recourse to a forum which he or she 
deems most appropriate to pursue the claim. This may 
be the forum of the State where an act or omission caus-

472 It has 
been asserted that the provision of such a choice is con-

in both international Conventions on international juris-
diction and in national systems”.473 Under the Conven-

Brussels in 1968, remedies may be made available only in 
the jurisdiction of a party where: (a) the act or omission 

b
(
or ( ) the operator has his or her principal place of busi-
ness. Article 19 of the Convention on Civil Liability for 

-
ronment, article 17 of the Basel Protocol on Liability and 

470 See Cuperus and Boyle,  (footnote 419 above), pp. 403–
411, at p. 406. See also Lefeber,  (footnote 330 above), pp. 264–

choice of forum and applicable law.
471 This is based on the principle , a principle 

that promotes the policy that the defendant is best able to defend him-
self or itself in the courts of the State in which he or it is domiciled. This 

the defendant. However, while the domicile of the natural person is left 
to be determined by the law of each State, the case of the nationality 

-
-

 

, vol. 268 (1997), p. 336).
472 See the second report on transnational enforcement of environ-

mental law (by Christophe Bernasconi and Gerrit Betlem), International 
Law Association,  (footnote 331 

-

473 ., p. 899.
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the award of compensation. National courts, claims com-
missions or joint claims commissions established for this 

-
ments of compensation.477

(11) The United Nations Compensation Commission478 
and the Iran–United States Claims Tribunal479 may offer 
themselves as useful models for some of the procedures 

(12) The Commission is aware of the practical dif-

-
cism, applicable to some cases but not all, that civil law 

-

success”.480 The reference to procedures that are expedi- 

procedure which may act as a disincentive. There have 
-

481 Some of 

consolidation of claims. The Supreme Court of India, in the 
v. -

, 
vol. 77, pp. 273 et seq.

477  

 (footnote 369 above).
478 On the procedure adopted by the United Nations Claims Com-

United Nations Compensation Commission”, in Bowman and Boyle 
(eds.),  (footnote 333 above), pp. 111–131.

479 The rules of procedure of the Iran–United States Claims Tribunal 

480 Lefeber,  (footnote 330), p. 259 and footnote 104.
481 In the explosion of the Ixtoc I oil well in June 1979 in the Bay of 

States company, controlled by a Mexican State-owned company and 

out of court between the United States Government and the United 

-
-

ist resorts and others affected by the oil spill. See in this respect Lefe-
ber, (footnote 330 above), pp. 239–240. See also ILM, vol. 22 
(1983) p. 580. In the Cherry Point oil spill, the Canada and Atlantic 

out of court, in respect of an oil spill caused by a Liberian tanker while 

See in this respect Lefeber, p. 249. See also 
International Law

Corporation on 1 November 1986 polluted the River Rhine, and caused 

Economic harm had to be compensated. This involved clean-up costs 

them are settled out of court. Others have been settled 

from the experience of different cases is that both States 

involved to settle claims out of court or the victims must 

civil law remedies.482

is an important matter without which the principle of 
-
-

be applicable in respect of the international procedures 

maintain the information as part of the performance of 

that seek it.483 Elements of information include: the pre-

-
-

plaints about non-compliance with the required safety 

-
ance and modern elements of administrative law, devel-

costs. Pure economic loss was also involved as a result of loss caused to 

the private level. More than 1,000 claims were settled for a total of 36 
million German marks. Most of the compensation was paid to States, 
but some private parties also received compensation. See in this respect 

out of court between the Union Carbide Corporation, the United States 

claim for compensation was much more than that. See in this respect 
Lefeber, pp. 252–254. In the  case, a French 

-
ditionally used the water for their commerce. The Governments con-

-

which came into force only in 1985 and did not last. Another Protocol 
was concluded in 1991 (Additional Protocol to the Convention on the 

-

-

settled out of court, just before the Supreme Court of the Netherlands 
-

the potable water industry did not succeed in the French court on the 

above), paras. 399–433.
482 See Lefeber,  (footnote 330 above), p. 260.
483

-

Act. For the text of Act 22 of 2005, see http://indiacode.nic.in.

( )



484 Such a 
485

(15) The reference to “appropriate” access in para-
-

stances access to information or disclosure of information 
may be denied. It is, however, important that even in such 
circumstances information is made readily available con-

Where feasible, such information should be accessible 

(16) Also implicated in the present draft principles is 
-

enforcement would be essential to ensure the effects of 
decisions rendered in jurisdictions in which the defendant 

compensation in other jurisdictions where such assets 

Generally, fraud, the lack of a fair trial, public policy 
and irreconcilability with the earlier decisions could be 

-
tions may apply or other possibilities may exist.486

484 The Scandinavian countries, the countries of the European Union 

in the context of those countries, and even more so in other jurisdic-
tions. See in this respect 

, S. Coliver, P. Hoffman, 
-

European Freedom of Information Act”, in A. Dashwood and A. Ward 
(eds.), , vol. 2 (1999), 

in at least 25 states in the United States. For information on these and 

P. H. Sand, “Information disclosure as an instrument of environmen-

, vol. 63 (2003), 
-

“Access to environmental justice”, 
mental Law, vol. 2 (1998), pp. 1–23, at pp. 9–11. The World Bank is 

-

in this respect I. F. I. Shihata, , New 
York, Oxford University Press, 1994.

485 See the 1998 Convention on Access to Information, Public Par-

-
vention for the protection of the marine environment of the North-East 

-
-

ment (articles 15 and 16), the 1995 UNECE Guidelines on Access to 
Environmental Information and Public Participation in Environmental 

and Directive 2003/4/EC of the European Parliament and of the Coun-
cil of 28 January 2003 on public access to environmental informa-
tion, , No. L 41, 14 February 
2003, p. 26. See also the survey prepared by the Secretariat of liability 

486 For example, the United States District Court which dismissed 

 and referred the plaintiffs to courts in India, 

Commentary

(1) Draft principle 7 corresponds to the set of provi-
sions contained in draft principle 4, except that they are 
intended to operate at international level. It builds upon 
Principle 22 of the Stockholm Declaration and Princi-
ple 13 of the Rio Declaration.487

-
sent principles are concerned with: (a  
(b ) redress and remedies.

in order to make sure that there is supplementary fund-

and tailor them to the particular circumstances of indi-

-
tion of individual States or their national laws or prac-

which they are dependent.

(3) It may also be recalled that from the very inception 
of the topic, the Commission proceeded on the assump-
tion that its primary aim was “to promote the construction 

conduct of any particular activity which is perceived to 

and to have transnational effects”.488

United States. See Lefeber,  (footnote 330 above), pp. 267–268.
487 See above, footnotes 312 and 301, respectively.
488 Preliminary report on international liability for injurious con-

Mr. Robert Q. Quentin-Baxter, Special Rapporteur, , 
vol. II (Part One), document A/CN.4/334 and Add.1–2, p. 250, para. 9.



Commentary

draft principles, namely, that each State should adopt 

the implementation of these draft principles. It intends 

-
tional law. The emphasis on “any” is intended to denote 

references to nationality, domicile or residence are only 
illustrative. For example, discrimination on the basis of 

-
cluded as well.

provides that States should cooperate with each other to 
implement the present draft principles. It is modelled on 
article 8 of the Protocol on Civil Liability and Compen-

of Industrial Accidents on Transboundary Waters. The 
importance of implementation mechanisms cannot be 

conventional international law, it operates at the interna-
tional plane essentially as between States and it requires 

-
tion to implement these principles, lest victims of trans-



decided to include the topic “Shared natural resources” in 

as Special Rapporteur.489 -

prepared in 2000.490 The Special Rapporteur indicated his 
-

491

sessions, the Commission received and considered three 
reports from the Special Rapporteur.492

2004, chaired by the Special Rapporteur, to assist in fur-

other, in 2005, chaired by Mr. Enrique Candioti, to review 
and revise the 25 draft articles on the law of transboundary 
aquifers proposed by the Special Rapporteur in his third 

70. At the present session, the Commission decided, 

draft articles submitted by the Special Rapporteur in his 

 
in its annex 19 revised draft articles.

71. The Commission, at its 2878th and 2879th meet-

72. The Commission considered the report of the Draft-

489 Yearbook … 2002, vol. II (Part Two), p. 100, paras. 518–519. The 
-

ber 2002, took note of the Commission’s decision to include the topic 

490 Yearbook … 2000, vol. II (Part Two), annex, p. 141–142.
491 Yearbook … 2002, vol. II (Part Two), pp. 100–102, para. 520.
492 Preliminary report: Yearbook … 2003, vol. II (Part One), docu-

, vol. II 
Year

, vol. II (Part One), document A/CN.4/551 and Add.1.

-
mission decided, in accordance with articles 16 to 21 of 
its Statute, to transmit the draft articles (see section C 

for comments and observations, with the request that 
such comments and observations be submitted to the 
Secretary-General by 1 January 2008.

-
mission expressed its deep appreciation for the outstand-

resources under the Chairpersonship of Mr. Enrique 
-

UNESCO, FAO, UNECE and the IAH.

1. TEXT OF THE DRAFT ARTICLES

75. The text of the draft articles adopted by the Com-

PART I

INTRODUCTION

(a

(b

(c

(a

(b
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(d

(e

(f

(g
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(a
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Article 8. Regular exchange of data and information

information.

PART III



Article 12. Monitoring

Article 13. Management

PART IV
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inter alia

(a

(b

(c

(d

(e

(f
 

(g

(a

(b

Article 18. Data and information concerning 



2. TEXT OF THE DRAFT ARTICLES WITH 
COMMENTARIES THERETO

76. The text of the draft articles on the law of trans-
boundary aquifers with commentaries thereto as adopted 

-
sion, is reproduced below.

Law Commission decided on the inclusion in the pro-

on the other.

(2) The Special Rapporteur of the topic considered that 

waters493 and also that it would complicate the work if 
the Commission was to deal with three different resources 

different resources, in particular between non-renewable 

-

 

 

member held the view that the decision would have to be 
taken whether to proceed further with respect to oil and 

the form of draft articles. Consistent with the practice of 
the Commission, the term “draft articles” has been used 

493 1997 Watercourses Convention.

whether it should be a convention or otherwise. The ques-

is of course a matter that is of relevance to the formula-
tion of the text of draft articles, and should be addressed 
in due course, while focus has been on the substance at 

the Sixth Committee. The draft articles presented thus do 

form. If a decision is taken to proceed with a convention, 
-
-

with non-parties.

(4) The Commission considered the question of whether 
it would be necessary to structure the draft articles in such 

 other 
 

non-aquifer States. It was decided that, in order to be 
effective, some draft articles would have to impose obli-

these conclusions, the Commission stressed the need to 
protect the transboundary aquifer or aquifer system.

-
-

ers contend that the Convention was a failure because it 

into force. There are, of course, differences between these 
two resources. However, there are many more similari-

these resources. It is true that the Convention has not yet 
come into force.494 However, it is a framework conven-

such authority when it referred to the 1997 Watercourses 

 case.495 Many substantive provisions of the 2000 
Revised Protocol on Shared Watercourses in the South-
ern African Development Community (SADC) reproduce 
almost word for word the provisions of the 1997 Water-

496 

 
ments which provide useful inputs to the current work. 

494 -

South Africa, Sweden and the Syrian Arab Republic.
495  (see footnote 363 above), 

para. 85.
496

 



Those instruments are compiled by FAO in association 
with UNESCO,497 and relevant parts are reproduced in 
the addendum to the third report of the Special Rappor-
teur.498 It has been ascertained that almost all States with 

in one way or another in the topic. Substantial State prac-

from various States, the UNESCO International Hydro-
-

of international experts, international and national insti-

-
tion of American States (OAS), IUCN, the International 
Groundwater Resources Assessment Centre (IGRAC) 
and UNECE, to which the Special Rapporteur and the 

PART I

INTRODUCTION

(a

(b

(c

Commentary

(1) Draft article 1 provides the scope to which the pre-

consistently used in the Commission and in the United 
Nations General Assembly. While it is perfectly appropri-

that constitutes a unitary whole and could be extracted 

present draft articles the technical term “aquifer” is opted 

and administrators. An aquifer is often hydraulically con-
nected to one or more other aquifers. In such a case, these 

them. This series of two or more aquifers is termed an 
“aquifer system”. In the draft articles, “an aquifer” and 

497 S. Burchi and K. Mechlem, 
, Rome, FAO/

UNESCO, 2005.
498 See footnote 492 above. 

present draft articles will apply only to transboundary aqui-
fers. Domestic aquifers are excluded from the scope. If the 
domestic aquifers are connected to international water-

present draft articles. On the other hand, all transbounda-

not to international watercourses. Those transboundary 
aquifers that are hydraulically connected to international 

Convention in accordance with its article 2 (a) and also by 
the present draft articles. The dual application of the pro-

-
essary to address such situation. However, in order not to 

between the 1997 Watercourses Convention and the pre-
sent draft articles is not dealt with for the moment.

a) to ( ), 

article 1 of the 1997 Watercourses Convention are (a) 
the uses of the resources and (b) measures of protection, 

resources. They are substantially reproduced in para-
a) and ( ) of this draft article.

a

the mode of uses. It is noted that the 1997 Watercourses 
Convention adopts the phrase “international watercourses 
and of their waters” to indicate that the articles apply both 
to the watercourse itself (channel or system of surface 

that there may be any difference between the two. Such a 

and waters contained therein.

), “measures for the protection, 
…” was considered more appropriate than “measures of 
protection, …” in the comparable provision of the 1997 
Watercourses Convention, and also the phrase “related to 
the uses of” found in the Convention was deleted to widen 
the scope of the present draft articles. The “measures” are 
meant to embrace not only those to be taken to deal with 

-

of transboundary aquifers.

-
b

activities that have or are likely to have an impact upon 
those aquifers and aquifer systems”. In the case of aqui-

Such activities are those that are carried out above or 



around aquifers and cause some adverse effects on them. 

pesticides may pollute waters in the aquifer. Construction 

be a causal link between the activities and their effects. 
The term “impact” is often used to express such adverse 

instance “impact assessment”.

(7) “Impact” is broader than the concept of “harm” or 

effect. However, the term “impact” may be understood 

b). 
b), “impact” 

adverse effect, while the threshold of such an effect is not 

to later substantive draft articles such as draft articles 6 
and 10. Impact upon aquifers would include deterioration 
of water quality, reduction of water quantity and adverse 

of whether an “impact” occurred, as well as the type of 
impact and the extent of the impact, must be based on 
measurements prepared prior to the impact and then com-
pared to measurements after the impact. The measure-
ments prepared prior to the impact provide a baseline or 

-
quent measurements.

(a

(b

(c

(d

(e

(f

(g

Commentary

499

a) offers the precise description 
of the two elements of which an aquifer consists. One 

functions as a container for waters. The other element is 
the waters stored therein which are extractable.

-

unsaturated parts of the formation. In other words, “water-
-

-

All the aquifers are underlain by less permeable layers 
which serve, so to speak, as the bottom of the container. 
Some aquifers are also upper-lain by less permeable lay-
ers. The waters stored in such aquifers are termed as 

499

-

-
ter” ( , No. L 327, 22 December 
2000, p. 6).

UNCC, report and recommendations made by the Panel of Com-

-

-

(footnote 497 above), p. 537).
 

Berlin Rules on Water Resources of 2004: “ ‘Aquifer’ means a sub-

-
 (see 

footnote 331 above), p. 9).
a) of Council Directive 80/68/EEC of  

, No. L 20,  
a) of Council Directive 91/676/EEC 

-
,  

Protocol on Water and Health to the 1992 Convention on the Protec-

-

-

-
lin Rules on Water Resources : “ ‘Groundwater’ means water beneath 

-



than atmospheric pressure.

-
mation, as only those waters are extractable. The waters 

-
-

fer, are kept in pores and mixed with air and in the form 
of vapour and cannot be extracted. They are like shale 
oil. It is, of course, theoretically possible to separate such 
waters from air and soil but it is not technically or eco-
nomically possible to do so at present. The question was 
raised whether the draft articles should also apply to the 

While it is obvious that States are not concerned with an 

(4) An “aquifer system” consists of two or more aqui-
fers that are hydraulically connected to each other. These 

-
tally as well. “Hydraulically connected” refers to a physi-
cal relationship between two or more aquifers whereby 

water to the other aquifers and . The quantity 
-

 quantity of waters 
may not translate to a true hydraulic connection. The 

-
fer to have an effect on the quantity and quality of waters 

-

those aquifers should be treated as a system for the proper 

aquifer” and “transboundary aquifer system” which are 
used in draft article 1 on the scope and in many other draft 

system, parts of the aquifer or aquifer system in question 
must be situated in different States. Whether parts of an 
aquifer or aquifer system are situated in different States 
depends on physical factors. In the case of surface waters, 
the existence of such factors can be easily established 
by simple observation of rivers and lakes. In the case of 

-
boundary aquifers under the jurisdiction of a particular 

-
ence of a part of a transboundary aquifer or aquifer system 
is established in the territory under the jurisdiction of a 
particular State in accordance with the methods referred 

the purposes of the draft articles.

-
e) is needed because different rules would 

-

-
-

mission of some quantity of waters. The measurement of 

-

(8) The term “contemporary” should be understood for 
convenience as a timespan of approximately 100 years, 
50 years in the past and 50 years in the future. The sci-

-

radioactive tracers. These tracers are cesium and tritium 
from nuclear weapons tests with a peak of injection at 
1963/1964 and krypton from the continuous emission 
of the nuclear industry from mid-1950s. They have been 

f) and ( ) are needed for the 

-

river, a lake, an ocean, an oasis or a wetland. Such outlets 

PART II

Commentary

(1) The need to have an explicit reference in the form of 

resources within their territories was advocated by many 
States, particularly by those aquifer States that are of the 



they are located and are subject to the exclusive sover-
-

1803 (XVII) of 14 December 1962, entitled “Permanent 

-
ble, while others considered that such reference would be 

over natural resources located within their territory.500 
There are basically two types of formulation in State 

-

accordance with the Charter of the United Nations and the 

their own resources pursuant to their environmental and 
developmental policies, and the responsibility to ensure 
that activities within their jurisdiction or control do not 

areas beyond the limits of their national jurisdiction”.501 

500 (a

(United Nations, Treaty Series, vol. 1852, No. 31532, p. 79, repro-

-
-

(b

the Protection of the Natural Resources and Environment of the South 

Provisions of the United Nations Convention on the Law of the Sea of 

Protocol on Water and Health to the 1992 Convention on the Protec-
tion and Use of Transboundary Watercourses and International Lakes 

Natural Resources (2003).
(

of economically less developed countries” (General Assembly resolu-

natural resources” (General Assembly resolution 1803 (XVII) of 14 

-

above).
( -

vation of Nature and Natural Resources (1985, not in force).

resources.]
The International Covenant on Economic, Social and Cultural 

501 African Convention on the Conservation of Nature and Natural 
Resources (2003), preamble.

natural resources”.502

(3) Draft article 3 adopts the positive type and repre-
sents an appropriately balanced text. The two sentences 
in the draft article are necessary in order to maintain 
such a balance. In essence, each aquifer State has sov-

-
tem to the extent located within its territory. It is under-
stood also that the present draft articles do not cover all 
limits imposed by international law on the exercise of 

(a

(b

(c

(d  
 

Commentary

(1) Transboundary aquifers are shared natural resources. 
-

and the water contained in it. The use of the water is most 

system where the waters from the River Arve are used 

shared natural resources is the equitable and reasonable 

-

502 Convention for the Protection of the Natural Resources and Envi-



503 The  of draft article 4 sets out this 

the principle.

a) explains that equitable and rea-

-
fer. It is understood that “equitable” is not co-terminus 
with “equal”.

b) to ( ) mainly concern reasonable 
-

-

evidence available to maintain at, or to restore to, the level 
of the resources which produces the maximum sustain-
able yield.504

keep the resources in perpetuity. The 1997 Watercourses 
Convention dealt with renewable waters which receive 

was fully applicable. In the case of aquifers, the situation 

are not renewable. Any exploitation of such resources 

stored in the aquifer over thousands of years. To limit 

-

b) and ( ) apply to both renewable 

state the concept of “sustainability” in the case of an aqui-

-

-
water resource or the volume of water in the aquifer at or 

should be enjoyed and the time period over which ben-

the aquifer States concerned to make. In order to maxi-

establish a suitable plan, preferably jointly with the other 

aquifer. However, the phrase “individually or jointly” has 

503 See, for example, the 1997 Watercourses Convention, article 5, 

504 See United Nations Convention on the Law of the Sea, article 119.

plan need not necessarily emanate from a joint endeavour 
by the aquifer States concerned. In some circumstances, 
a controlled and planned depletion could be considered.

-

should not destroy permanently its capacity to function as 
an aquifer.

Watercourses Convention provides another principle for 
equitable and reasonable participation505 by watercourse 

-
course and the duty to cooperate in the protection and 
development thereof. It is not included here, as it serves 

international cooperation to be formulated in later draft 
articles.506

 

(a

(b

(c

(d

(e

(f 

(g

(h

(i

505

watercourses, , vol. II (Part Two), p. 97.
506 Draft articles 7–18.



Commentary

(1) Draft article 5 lists the factors to be taken into account 

provided for in draft article 4. “Factors” include “circum-
stances”, and they will be considered in the context of the 

-
tive list and is not based on any particular order of priority. 

-

application that aquifer States take into account concrete 
factors and circumstances of the resources as well as of the 
need of the aquifer States concerned. What is an equitable 

draft article is almost a literal reproduction of article 6 of 
the 1997 Watercourses Convention.

), “natural characteristics” is used 

The reason for this is that factors of a natural character 
should be taken into account, not one by one, but as the 
characteristics of aquifers. “Natural characteristics” refers 

a particular aquifer. If a system approach is followed, one 
-

ries: input variables, output variables and system vari-

from precipitation, rivers and lakes. Output variables are 

System variables relate to aquifer conductivity (perme-
ability) and storability which describe the state of the sys-

characteristics such as temperature, hardness, pH (acidity 
and alkalinity), electro-conductivity and total dissolved 

aquifer characteristics in terms of quantity, quality and 
dynamics. In effect, these characteristics are identical to 

-

) relates to whether there are avail-
-

take the form of another source of water supply and the 
-

ticability and cost-effectiveness in comparison with the 

-
formed. Besides feasibility and sustainability, the viabil-
ity of alternatives plays an important role in the analysis. 
For example, a sustainable alternative could be consid-

-

alternative.

) and (i) are factors additional to 
those listed in the 1997 Watercourses Convention. The 

) means the compara-
-

i) is a necessarily 

aquifer has in a related ecosystem. This may be a relevant 
-

must be considered in conjunction with “ecosystems” in 
draft article 9. It refers to an ecosystem that is dependent 

an ecosystem may exist within aquifers, such as in karstic 

for its own survival. A related ecosystem may also exist 
outside aquifers and be dependent on aquifers for a cer-

For instance, in some lakes an ecosystem is dependent on 
-
-

affect the ecosystems supported by the lake. The reduction 

the input of dissolved chemicals which can be the principal 

-

be reached on the basis of all of them. It remains, however, 

well as their relevance, will vary with the circumstances. 

and other essentials for human needs. The reference in the 

in an aquifer may be numerous, especially in arid and 

domestic needs and support for the terrestrial and aquatic 

-

Watercourses Convention, the Chairperson of the Work-
-



production of food in order to prevent starvation.”507 This 
statement seems to be more precise and narrower than 

508

 

Commentary

aquifer States not to cause harm to other aquifer States. 

such harm.

(2)  (use your own 
property so as not to injure that of another) is the estab-

-
-

-

-

article applies only to the harm that is caused to other 

507 A/51/869, para. 8.
508 “ ‘Vital human needs’ means waters used for immediate human 

water needed for the immediate sustenance of a household” (see arti-

on Water Resources,  (foot-
note 331 above)).

(3) The debate continues whether the threshold of 

resources as aquifers. The view has been expressed 

Commission considered this question of the thresh-

the 1997 Watercourses Convention and “Prevention of 

the framework of the topic of “International liability for 

by international law” and had established a position on 

-

-
cant” is not used in this article or elsewhere in the present 
Convention in the sense of “substantial”. What is to be 

-

by objective evidence and not be trivial in nature, it needs 
509 The threshold 

can serve as an appropriate threshold also for aquifers. 
Even when an aquifer is contaminated by a small amount 
of pollutant, the harm it may suffer could be evaluated as 

while the contamination of a watercourse by the same 

(5) This draft article is intended to cover activities under-
taken in a State’s own territory. The scenario where an 

considered unlikely, but is not excluded.

-
cant harm even if all appropriate measures are taken. The 

-
 

and 2. That eventuality is possible because activities have 

The reference to the question of compensation found in 
-

vention is not included. The Commission decided not to 
address in these draft articles the issue of compensation 
in circumstances where harm resulted despite efforts to 
prevent such harm. The issue is covered by other rules 

-

respect to transboundary aquifers. 

509 See A/51/869.



Commentary

-

contemplates procedures for such cooperation. Coopera-
-

Principle 24 of the 1972 Stockholm Declaration.510 The 

by the United Nations Water Conference in 1977511 and 
-

ity and Supply of Freshwater Resources: Application of 

and Use of Water Resources, of the 1992 United Nations 
Conference on Environment and Development.512 A wide 
variety of international instruments on surface waters and 

-
ment of transboundary aquifers.513

of cooperation and reproduces more or less the text of 
article 8 of the 1997 Watercourses Convention. To some 
members of the Commission, the question remains as to 

-

draft articles rather than in the context of the cooperation 
provision. The principle of “sustainable development” has 

into account in addition to the text of the 1997 Water-
courses Convention. The term “sustainable development” 

-
514

mechanisms for cooperation” which refers to a mutu-

510 See footnote 312 above.
511 See 

 (United Nations publication, Sales No. E.77.
II.A.12), Part One, p. 51 (recommendation 85). 

512 
(see footnote 301 above).

513

Resources (1985), Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes (1992), Protocol 
on Water and Health to the 1992 Convention on the Protection and 
Use of Transboundary Watercourses and International Lakes (1999), 
Convention on cooperation for the protection and sustainable use of 
the river Danube (1994), Convention for the Protection of the Rhine 
(1999), African Convention on the Conservation of Nature and Natural 
Resources (2003), Framework Convention on the Protection and Sus-
tainable Development of the Carpathians (2003), Convention on the 

Sustainable Development of Lake Victoria Basin (2003).
514

States. In practical terms, it means a commission, an 
authority or other institution established by the aquifer 

-
petence of such a body would be for the aquifer States 

-
nate activities and avert, to the extent possible, disputes 

commissions such as the International Commission for 
the Protection of the Rhine, the International Meuse 
Commission and the Danube Commission. Within these 
commissions or in close cooperation with them, bilateral 
cross-border commissions such as the Permanent Dutch–
German Boundary Waters Commission operate. The 

issues. The European Union water framework Directive 
2000/60/EC515 -

commissions will become responsible for transboundary 
516 In other parts of the world, 

mechanisms.517 It is also noted that there are many cases 

518

Article 8. Regular exchange of data and information

515 See footnote 499 above.
516 The European Union water framework Directive requires mem-

and Waste Water Treatment, 

.
517 -

can Convention on the Conservation of Nature and Natural Resources, 
and SADC: article 5 (Institutional framework for implementation) of 
the Revised Protocol on Shared Watercourses in the Southern African 
Development Community.

518 Franco–Swiss Commission on the Genevese Aquifer established 
by the Canton of Geneva and the Prefect of Haute-Savoie, and Memo-

op. 
 (footnote 497 above), p. 230.



Commentary

article 9 of the 1997 Watercourses Convention has been 
adjusted to meet the special characteristics of aquifers. In 

information in this draft article are limited to those con-

raw statistics but also the results of research and analysis. 

impact on aquifers are dealt with in later draft articles, 

the data and information necessary to ensure the equita-

the condition of the aquifer in order to apply draft arti-
cle 5, which calls for aquifer States to take into account 

down in draft article 4. The rules contained in draft article 
8 are residual. They apply in the absence of a specially 

-

aquifer. In fact, the need is clear for aquifer States to con-
-

vide, inter alia

transboundary aquifer concerned.

-

ensure that aquifer States will have the facts necessary to 

 
-

“readily available”. This expression is used to indicate 

-
mation as is readily at its disposal, for example, that it has 
already collected for its own use or is easily accessible. In 

-
ily” available would depend upon an objective evaluation 
of such factors as the efforts and costs which their provi-

-

-
-

evant circumstances” or to the word “feasible”, rather 
-

519

-

aquifer or aquifer system” relate to the data and informa-
-

-
-

water of the water cycle, primarily effective precipitation 

-
cipitation is the part of precipitation which enters aquifers. 
In other words, it is total precipitation minus evaporation, 

data on precipitation, temperature and humidity which is 

data on plants, necessary to calculate plants’ transpiration. 
“Hydrochemistry” yields data on chemical composition of 

information on the present condition of the aquifer, but also 

such matters as weather patterns and their possible effects 

-

applies even in the relatively rare instances in which an 

transboundary aquifer. 

519 Convention on the Protection and Use of Transboundary Water-
-

Aquifer System (2000), Framework Convention on the Protection and 
Sustainable Development of the Carpathians (2003), African Conven-
tion on the Conservation of Nature and Natural Resources (2003), Con-
vention on cooperation for the protection and sustainable use of the 

-

-
tion of the Water Resources of the Incomati and Maputo Watercourses 

-

Protocol for Sustainable Development of Lake Victoria Basin (2003), 

America and Canada on Great Lakes water quality, as amended in 1983 
Treaty Series, 

, 
vol. 2099, No. 36496, p. 314).



to the uncertainties of transboundary aquifers. One of the 
-

States are required to cooperate with each other or with 

new data and information and make such data and infor-
mation available to other aquifer States. The concept of 

into usable information. UNESCO-IHP compiles reliable 

and characteristics, and makes them available to the sci-

-
tion that are not readily available in the State from which 

employ its “best efforts” to comply with the request. It 

-
ment to the contrary, aquifer States are not required to 

their best efforts to comply with the request. The requested 
State may condition its compliance with the request on 

The expression “where appropriate” is used in order to 

several reasons. In some cases, it may not be necessary to 
process data and information in order to render it usable 

necessary in order to ensure that the material is usable by 
other States, but this may entail undue burdens for the 

(7) For data and information to be of practical value to 
aquifer States, they must be in a form which allows them 

States to use “their best efforts to collect and process data 
-

tion” by the other aquifer State.

PART III

Commentary

-
tems within a transboundary aquifer and also the outside 

article 192 of the United Nations Convention on the Law 
of the Sea and article 20 of the 1997 Watercourses Con-

-

“ecosystems” within and outside transboundary aquifers.

of the commentary to draft article 5. “Ecosystem” refers 

-

520 An 
-

may disturb the equilibrium of the entire ecosystem. 
Such an “external impact” or interference may impair 
or destroy the ability of an ecosystem to function as a 
life-support system. Human interferences may irrevers-
ibly disturb the equilibrium of freshwater ecosystems, in 

and other forms of life. Interactions between freshwater 
ecosystems on the one hand and human activities on the 

protect and preserve the ecosystems within and outside 
transboundary aquifers addresses this problem, which 
is already acute in some parts of the world and which is 
likely to become so elsewhere. There are certain differ-
ences in the modalities of the protection and preservation 
of the ecosystem within aquifers and those of the protec-
tion and preservation of the outside ecosystems dependent 

the aquifer States to shield the ecosystems from harm 

applies in particular to freshwater ecosystems that are in a 
pristine or unspoiled condition. It requires that these eco-
systems be treated in such a way as to maintain, as much 

preservation of aquatic ecosystems help to ensure their 
continued viability as life-support systems.

measures” is limited to the protection of relevant ecosys-
-

mentation of their responsibilities under this provision. It 
was noted, in particular, that there may be instances in 

articles. 

-
tained in draft article 9 in the practices of States and the 

-
ment on the Conservation of Nature and Natural Resources 

processes. The Convention on the Protection and Use 

520 ENVWA/WP.3/R.7/Rev.1, para. 9.



of Transboundary Watercourses and International Lakes 

and, where necessary, restoration of ecosystems” (art. 2). 
The Protocol on Water and Health to the 1992 Convention 
on the Protection and Use of Transboundary Watercourses 

-
tion to “take all appropriate measures for the purpose 

ecosystems, from pollution from other causes” (art. 4). 

-
tion and Sustainable Utilisation of the Water Resources of 
the Incomati and Maputo Watercourses (2002) provides 
that “[t]he Parties shall, individually and, where appropri-
ate, jointly, take all measures to protect and preserve the 
ecosystems of the Incomati and Maputo watercourses” 
(art. 6). The Protocol for Sustainable Development of 

“take all appropriate measures, individually or jointly and 
where appropriate with participation of all stakeholders 
to protect, conserve and where necessary rehabilitate the 
Basin and its ecosystems”. 

Commentary

(1) Groundwater experts explain the importance of the 
measures to be taken for the protection and preservation 

-

-
a) of draft article 2 

-

-
-

located in the territories of the aquifer States concerned, 

-

the protection and preservation of the aquifer. It is noted 

located in a State other than the aquifer States that share 

aquifer States to protect the aquifer. It should be recalled, 

 

approach.

Commentary

aquifer States to prevent, reduce and control pollution 

harm to other aquifer States. The harm is that caused to 

and the aquifer-related environment. The problem dealt 
with here is essentially the quality of the water contained 

(2) Some transboundary aquifers are already polluted 

state of affairs, draft article 11 employs the formula “pre-
vent, reduce and control” in relation to the pollution. This 
expression is used in the 1982 United Nations Conven-
tion on the Law of the Sea in connection with marine pol-
lution and in the 1997 Watercourses Convention. With 
respect to both the marine environment and international 

-

The requirement that aquifer States “reduce and con-
 



be abated immediately could, in some cases, result in 
undue hardship, especially where the detriment to an 

the harm. On the other hand, failure of the aquifer State 
-

tion to acceptable levels would entitle the affected State to 

-
cess was added to this draft article.

(3) This draft article requires that the measures in ques-

-

harm to other aquifer States”. Pollution below that 
threshold would not fall within the present article but, 

draft article 9.

aquifer States to take a precautionary approach in view 
of uncertainty about the nature and extent of some trans-
boundary aquifers or aquifer systems and of their vulner-

-

pollutant and that the pollution could be irreversible in 

uncertainties of a transboundary aquifer or aquifer sys-
tem, a precautionary approach is required.

-
-

lated on the basis of the “precautionary principle”. There 
-

ciple” has been established as customary international 

conventions in which the “precautionary principle” is 
expressly mentioned.521 As far as universal treaties or 
conventions are concerned, different expressions such as 
“precautionary approach” and “precautionary measures” 

521 The Convention for the protection of the marine environment of 
the North-East Atlantic (OSPAR Convention, 1992), the Convention 
on the Protection of the Marine Environment of the Baltic Sea Area 
(1992), the Convention for the Protection of the Marine Environment 

on the Protection and Use of Transboundary Watercourses and Inter-

Community (1957), the Bamako Convention on the Ban of the Import 
-

and Health to the 1992 Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes (1999), the Framework 
Convention on the Protection and Sustainable Development of the 
Carpathians (2003), the Convention on cooperation for the protection 
and sustainable use of the river Danube (1994), the Convention on the 
Protection of the Rhine (1999), the Convention on the sustainable man-

Development of Lake Victoria Basin (2003).

are used.522 The majority of the members of the Commis-
sion considered that it would be better to avoid the con-

-
sion of “precautionary principle”. The less disputed 
expression of “precautionary approach” could satisfy the 

Of course, such a minimum requirement is residual and 

concluded by the aquifer States concerned to embody the 
precautionary principle.

Article 12. Monitoring

Commentary

-

by the State concerned, and also in many cases by local 

of aquifer States to monitor their transboundary aquifer. 
It requires aquifer States to monitor, wherever possible, 

-

to monitor individually and share the results of moni-

522 For example, the 1996 Protocol to the 1972 Convention on the 
-

United Nations Convention on the Law of the Sea of 10 December 1982 

-
tionary approach”. The United Nations Framework Convention on Cli-

measures”.



planned activities. Draft article 12 elaborates one of such 

in many international instruments, for example, the 1989 
523 and the Guide-

2000,524 both prepared by UNECE, the 1992 Convention 
on the Protection and Use of Transboundary Watercourses 
and International Lakes and the African Convention on 
the Conservation of Nature and Natural Resources.

(4) Draft article 12 is also related to draft article 8 on 
-

-
ever, the data and information required by draft article 8 

of water. 

a) to clarify the 

aquifer in order to take effective measures for its protec-
b) to carry out 

about transboundary aquifers. 

(6) There are various international instruments for the 

-
stone Aquifer System established in 2000. One of the 

Groundwater Information. The 2003 Framework Con-
vention on the Protection and Sustainable Development 

-

the state of the environment. The 1994 Convention on 
cooperation for the protection and sustainable use of the 

-

-

-
erine ecosystem. The European Union water framework 
Directive 2000/60/EC sets out that “Member States shall 

-

523 Adopted by UNECE in 1989. See 
 (United Nations publication, Sales No. E.89.II.E.21), 

document E/ECE/1197-ECE/ENVWA/12.
524

under the Convention on the Protection and Use of Transboundary 
Watercourses and International Lakes and endorsed by the parties to 
the Convention in March 2000 (see footnote 516 above).

comprehensive overview of water status within each river 
basin district” (art. 8).525

such a joint mechanism, it is the most effective approach. 
However, there are many cases where the aquifer States 
concerned have not yet initiated any consultation or 

mechanism. Even in such cases, they are at least under 

the results with the other aquifer States concerned. The 
2003 African Convention on the Conservation of Nature 

party to monitor the status of their natural resources as 
well as the impact of development activities and project 

-

operation on the Protection and Sustainable Utilisation of 
the Water Resources of the Incomati and Maputo Water-

-

Maputo watercourses and report, at the intervals estab-
lished by the Tripartite Permanent Technical Committee, 
on the status and trends of the associated aquatic, marine 
and riparian ecosystems in relation to the water quality of 

-

and activities based upon it. The 2003 Convention on the 

-
tion and control of pollution. The 2003 Protocol for Sus-
tainable Development of Lake Victoria Basin provides 

-

-
-

ful. Before a State can use data collected by other States, 

such data were collected. With these “metadata” (data 
about data), the State can independently assess the qual-
ity of those datasets and, if they meet their minimum data 

-

the case of the Franco–Swiss Commission on the Gen-
evese Aquifer, the two sides started with each other’s data 
standard and, with time and practice, reached a level of 

parameters which they will monitor. There are two kinds 
of conceptual models. One is the physical matrix and the 
other is the hydro-dynamic model. The aquifer States can 

525 See footnote 499 above.



-
-

-

order to facilitate compliance by States. It is also noted 

Article 13. Management

Commentary

-
fer States to establish and implement plans for the proper 

-
-
-

tion with other aquifer States concerned at the request of 
any of the latter States.

-
ticular, to: (a

-
b) Otherwise pro-

accepted in the 2000 Revised Protocol on Shared Water-
courses in the Southern African Development Commu-

-
nition can be used in the present subject .

-

to cause harm to other States and to cooperate with other 

-

aquifers. It also includes the protection and preservation 
of transboundary aquifers.

-

to its aquifer and to implement them for the proper man-

sentence requires that State to enter into consultations 

if any other aquifer State should so request. The last sen-

established wherever appropriate. The Commission felt 

-

always be possible to establish such a mechanism. The 
outcome of the consultations is left in the hands of the 
States concerned. States have established numerous joint 

-

of the States concerned. Most of the transboundary aqui-

the transfrontier level or by local municipalities. Such co-

-

(5) The Convention on the Protection and Use of 
Transboundary Watercourses and International Lakes 

-

Protocol on Water and Health to the 1992 Convention on 
the Protection and Use of Transboundary Watercourses 

Framework Convention on the Protection and Sustain-
able Development of the Carpathians sets out the obli-

Convention on the Conservation of Nature and Natural 

-
sible quantitative and qualitative levels” (art. VII).

-
tution or mechanism is established for the purpose of the 

2000 Revised Protocol on Shared Watercourses in the 
Southern African Development Community “seeks to: … 
promote and facilitate the establishment of shared water-

 

resources of the Sava River Basin” (art. 12). The 
 

this Authority is to advance and represent the common 



Protocol for Sustainable Development of Lake Victoria 
-

-

PART IV

Commentary

(1) The 1997 Watercourses Convention has nine arti-

adverse effect upon other watercourse States. They set 
out detailed procedures to be followed by the States con-
cerned. In the case of international watercourses, there 

were required. In the case of transboundary aquifers, 

preference to have simpler procedural requirements which 
could be provided only in one draft article. Draft article 14 
has a broader scope in that it applies to any State that has 

its territory could affect a transboundary aquifer or aquifer 

another State, whether it is an aquifer State or not. Thus, 
the provision does not apply only to aquifer States.

-
cle could be carried out either by States, their subsidi-

-
tion by the States of such activities.

State to undertake prior assessment of the potential effect 
of the planned activity. Planned activities include not 

activities that have or are likely to have an impact upon 

-

the measures to be taken under Part III, an aquifer State 

adverse effects of a planned activity on the transbounda-

two senses. First, a State is required to assess the potential 
effects of the planned activity only when it has reasonable 

-
ment is not practicable.

-
ety of treaties and conventions. For example, the 1985 

-
our … to make environmental impact assessment before 

-

natural resources beyond national jurisdiction” (art. 20). 
The 2003 African Convention on the Conservation of 

projects and activities likely to affect natural resources, 
-

ject of adequate impact assessment at the earliest possible 

for the protection and sustainable use of the waters of the 

“[t]he Parties shall adopt the necessary provisions to 
-

be subjected to transborder impact assessment are so 
assessed before they are approved” (art. 9).526

(5) The importance of the environmental impact assess-
ment is also indicated in the instruments prepared by 
the United Nations. For example, the 1989 Charter on 

-
vides that “[a]ll projects in any economic sector expected 
to affect aquifers adversely should be subject to an assess-

-

-
tem” (art. XIV).527 -
tled “Protection of the Quality and Supply of Freshwater 

526 See footnote 519 above.
527 See footnote 523 above.



-
ronmental impact assessment of all major water resource 

and aquatic ecosystems”.528

(6) The results from the assessment contribute to the 

When the assessment of the potential effects of a planned 
-

cates that such activity would cause an adverse effect on 
-

-
ronmental impact assessment, and is to provide the poten-
tially affected States with the necessary information to 
make their own evaluation of the possible effects of the 
planned activity.

endeavour to arrive at an equitable resolution of the situa-

such resolution would be for the States concerned to have 

-
ment of the effect of the planned activity. Article 33 of the 
1997 Watercourses Convention provides for a compulsory 

-

(8) The procedure provided for in this draft article is 

draft article 6.

PART V

 

 inter alia

528 
(see footnote 301 

above), para. 40.

(a

(b

(c

(d

(e

(f

(g

Commentary

-
-

term “assistance” in this draft article. The term “coopera-
tion” better represents the two-sided process necessary 

types of cooperation listed in the second sentence rep-
resent some of the various options available to States to 

-
operation listed, but will be allowed to choose their means 
of cooperation.

-
-

-

-

-

-

-

Convention on the Law of the Sea. The Stockholm Dec-
laration529 -
sistance as a supplement to the domestic effort of the 

529 See footnote 312 above.



 111

States for the purpose of development and environmen-
tal protection (Principles 9 and 12). The Rio Declara-
tion530 -
sibilities in Principle 7. Principle 9 of this Declaration 

-

-

(4) The cooperation under this draft article mainly 
-

tion. The expression “other cooperation” covers other 
possible modes of cooperation, for example, procedural 

systems. This list follows the one provided in article 202 
of the United Nations Convention on the Law of the Sea. 
It would be appropriate to place the emphasis upon co-

-

will contribute to the development of mutual cooperation 

exhaustive.

(5) The elements of cooperation stipulated in this draft 
article are also mentioned in several conventions and trea-
ties. The Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes provides 

Water and Health to the 1992 Convention on the Protec-
tion and Use of Transboundary Watercourses and Inter-

-

skills” (art. 9). Article 14 of this Protocol enumerates the 
aspects in which international support for national action 
is required as follows:

(a

b) [i]mproved formulation of pro-
jects, especially infrastructure projects, in pursuance of such plans 

 
( ) [e]stablishment of 

 
(e

f
) [r]esearch into, and development of, cost-effec-

h) [o]peration of effective networks to moni-
tor and assess the provision and quality of water-related services, 

 
(i

It is also noted that the 1994 Convention to combat deserti- 

530 See footnote 301 above.

and one of them is to “promote and facilitate access by 

and know-how”.

-

the 2003 African Convention on the Conservation of 
Nature and Natural Resources, which sets out the obli-

development and use, as well as access to and transfer of, 

-
latory measures which provide for, inter alia, economic 
incentives for the development, importation, transfer and 

private and public sectors” (art. XIX).

-

The Mar del Plata Action Plan adopted by the United 
Nations Water Conference in 1977 points out the lack 

-
tries should: 

-
-

-

-

nuclear techniques, mathematical models etc.531

Nations Conference on Environment and Development 
(1992) points out that one of the four principal objectives 

to ensure that water policy and its implementation are 

532

-

of responsibilities, division of labour and coordination of interna-
-

533

It also points out that one of the three objectives to be pur-

531 See footnote 511 above.
532 

(see footnote 301 
above), para. 9 d.

533 , para. 12.



-

534 The Plan 
of Implementation of the World Summit on Sustainable 
Development (2002) also mentions technical assistance 
(chap. IV, para. 25).535

 (a

(b

ian assistance.

Commentary

to transboundary aquifers. It is to be contrasted with draft 

of conditions that may be harmful to aquifer States. The 
1997 Watercourses Convention contains a similar provi-

watercourses. However, it would be desirable to insert an 
-

534 , para. 38 .
535 See footnote 416 above.

-

-

experts, this draft article was prepared to address such 
situations.

-
-

ments, and includes several examples that are provided 

-
ous harm” to other States. The seriousness of the harm 

-

draft article. The expression “other States” refers to both 

-

by weather forecast.

-

a) (i) to notify, “without 
delay and by the most expeditious means available”, 
other potentially affected States and competent inter-

-

1982 United Nations Convention on the Law of the Sea 
-

ary aquifers. “Without delay” means immediately upon 

expeditious means available” means that the most rapid 
means of communication that is accessible is to be uti-

-
fer States, since non-aquifer States may also be affected 

-

-

deal, inter alia
may result either “from natural causes or from human 
conduct”. While there may well be no liability on the 
part of a State for the harmful effects in another State 

-
a) and (b) would nonetheless 

a) (ii) requires that a 

“immediately take all practicable measures … to pre-



those that are feasible, workable and reasonable. Fur-
ther, only such measures as are “necessitated by the cir-

a a) (ii) 
foresees the possibility that there will be a competent 

-

also provided for. Such cooperation may be especially 

systems or where a potentially affected State is in a posi-
tion to render cooperation in the territory of the aquifer 

are likely to produce sudden harmful effects on the envi-

the Rio Declaration.536 -

example, the 2000 Revised Protocol on Shared Water-
courses in the Southern African Development Commu-

the Protection and Sustainable Utilisation of the Water 
Resources of the Incomati and Maputo Watercourses, 

-
able Development of Lake Victoria Basin. The 2003 
African Convention on the Conservation of Nature and 

be provided with all relevant available data by the other 

natural disaster occurs and is likely to affect the natural 
resources of the former State.

(6) Some of the conventions have established mecha-

situations. The Convention on the Protection and Use 
of Transboundary Watercourses and International Lakes 
provides that “[t]he Riparian Parties shall without delay 
inform each other about any critical situation that may 
have transboundary impact” (art. 14) and provides for 

systems. The 1994 Convention on cooperation for the 
protection and sustainable use of the river Danube estab-

-

the protection and sustainable use of the waters of the 

536 See footnote 301 above.

537 provides for 

or coordinated communication systems to transmit early 

b -

-
sistance required would relate to coordination of emer-

and humanitarian assistance.

(8) UNESCO-IHP has the project entitled “Ground-
-

ject is to consider natural and man-induced catastrophic 

life and to identify in advance potential safe, low vulner-

-
-

under those draft articles where water is critical for the 

the 1997 Watercourses Convention does not contain 
such a clause in the case of aquifers, special account 

needs. For example, in the case of natural disasters, such 
-

In the case of watercourses, States could meet such a 

the States concerned would not be able to do so, as there 

States must be entitled to exploit the aquifer temporar-

4 and 6. However, the present article deals only with 

-
, 

distress or necessity.

537 See footnote 519 above.



Commentary

(1) Draft article 17 concerns the protection to be 
accorded to transboundary aquifers and related installa-

-
ject and the basic idea of the present article is the same. 

law, does not lay down any new rule. It simply serves as 
a reminder that the principles and rules of international 

the scope of a framework instrument, draft article 17 does 
-

ciples and rules.

(2) Draft article 17 is not addressed only to aquifer 
States, in view of the fact that transboundary aquifers and 

principal function is to serve as a reminder to all States 
-

boundary aquifers.

accordance with the present draft articles should remain 

however, affect transboundary aquifers as well as the pro-

cases, draft article 17 makes it clear that the rules and 
-

ous provisions of conventions on international humanitar-
ian law to the extent that the States in question are bound 

-

of the 1977 Protocol additional to the Geneva Conven-

while article 56 of that Protocol protects dams, dikes and 
other works from attacks that “may cause the release of 

civilian population”. Similar protections apply in non-

the Protocol additional to the Geneva Conventions of 12 

relevant to the protection of water resources in time of 

shall be taken in warfare to protect the natural environ-

fundamental protections are afforded by the “Martens 

and Customs of War on Land of 1899 and 1907 and has 
subsequently been included in a number of conventions 

law. In essence, it provides that even in cases not covered 

-
batants remain under the protection and authority of the 
principles of international law derived from established 
custom, the principles of humanity and the dictates of 

attention is to be paid to the requirement of vital human 
needs.

Article 18. Data and information concerning  

Commentary

(1) Draft article 18 creates a very narrow exception 

of information. The same rule is provided in the 1997 
Watercourses Convention. States cannot realistically be 

to their national defence or security. At the same time, 
however, an aquifer State that may experience adverse 
effects of planned measures should not be left entirely 

under the circumstances”. The “circumstances” referred 

-

the measures would alter the condition of the aquifer or 
affect other States. The draft article is thus intended to 

-
sitive information, on one hand, and the need for infor-

measures, on the other. As always, the exception created 

(2) The inclusion of this draft article was one of the 
most contentious issues discussed in the Commission. 
Some members were of the view that such a provision 

situation where national security issues should take prec-
edence over the other provisions of the draft articles. 
They were of the view that such an article should not be 
included. It was also stressed that article 31 of the 1997 
Watercourses Convention limited the discretion of the 

data and information to be vital (and not essential) to its 
national defence and security. Other members expressed 
the view that such protection was of utmost importance 
to States and would be called for by the Sixth Commit-

articles required States to share more information than 
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was strictly necessary for the protection of the aquifer and 
aquifer system. Moreover, they were of the view that the 
protection of information vital to national security would 

-
visions of the draft articles.

protection of industrial secrets and intellectual property to 
the text of the draft article, in line with article 14 of the 
draft articles on prevention of transboundary harm from 

538 However, some members consid-
ered that it was unclear whether such a protection was 
necessary or helpful in the case of transboundary aquifers 

existence of intellectual property could be one of the fac-

available under draft article 8.

 

Commentary

538

pp. 166–167.

-

of aquifer States concerned with the particular aquifer 
is based on the principles that are set forth in the United 
Nations Convention on the Law of the Sea.539 It also cor-

article 3 of the 1997 Watercourses Convention. In the case 

-
operation remains to be properly developed. Therefore, 

should have equal opportunity to participate in such 

into with respect to an entire aquifer or aquifer system 

the entire aquifer or aquifer system, all the aquifer States 

to be involved except for some rare cases. On the other 

of the aquifer or aquifer system or for a particular project, 
-

fer would be involved. In any event, the second sentence 

-
tion of the excluded aquifer States without their express 

other States.

539 United Nations Convention on the Law of the Sea, article 118 



-
sion decided to include the topic “Responsibility of 

of work.540

resolution 55/152 of 12 December 2000, took note of the 
-

annexed to the Commission’s 2000 report to the General 

its work on the topic “Responsibility of international 

-

-
porteur for the topic.541 At the same session, the Com-

542 The 
543

scope of the topic, the relations between the new pro-
ject and the draft articles on responsibility of States for 

-
544 questions of attribution, 

-
-

tional responsibility, implementation of responsibility 

session, the Commission adopted the report of the Work-
545

sessions, the Commission had received and considered 
three reports from the Special Rapporteur,546 and provi-
sionally adopted draft articles 1 to 16 [15].547

540 Yearbook … 2000, vol. II (Part Two), p. 131, para. 729.
541 Yearbook … 2002, vol. II (Part Two), p. 93, paras. 461–463.
542 , para. 462.
543 ., pp. 93–96, paras. 465–488.
544

para. 76.
545 Yearbook … 2002, vol. II (Part Two), p. 93, para. 464.
546 Preliminary report: Yearbook … 2003, vol. II (Part One), docu-

, vol. II (Part One), 
, vol. II (Part 

One), document A/CN.4/553.
547  

(Yearbook … 2003, vol. II (Part Two), p. 18, para. 49), draft articles 
, vol. II (Part Two), 

( , vol. II (Part Two), para. 203).

80. At the present session, the Commission had before it 
the fourth report of the Special Rapporteur (A/CN.4/564 
and Add.1–2), as well as written comments received so far 

548

81. The fourth report of the Special Rapporteur, like the 
-
-

ful acts.

draft articles corresponded to those contained in Chap-
ter V of the articles on responsibility of States for interna-

-

-

namely, draft articles 17 to 24: article 17 (Consent),549 arti-
cle 18 (Self-defence),550 article 19 (Countermeasures),551 

548 Year
book … 2002, vol. II (Part Two), pp. 93–96, paras. 464–488, and Year
book … 2003, vol. II (Part Two), p. 18, para. 52), the Secretariat, on 

Commission’s report to the General Assembly on the work at its ses-

any relevant materials which they could provide to the Commission. 

see , vol. II (Part One), documents A/CN.4/545 and 
A/CN.4/547, and , vol. II (Part One), document A/
CN.4/556. See also document A/CN.4/568 and Add.1 (reproduced 
in Yearbook … 2006, vol. II (Part One)).

549 Draft article 17 reads as follows:
“

limits of that consent.”
550 Draft article 18 reads as follows:

“

is precluded if the act constitutes a lawful measure of self-defence 
taken in conformity with the Charter of the United Nations.”
551 Draft article 19 reads as follows:

“Alternative A
“[...]
“Alternative B
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article 20 ( ),552 article 21 (Distress),553 arti-
cle 22 (Necessity),554 article 23 (Compliance with peremp-
tory norms),555

556

84. Draft articles 17 to 24 are closely modelled on the 

 

552 Draft article 20 reads as follows:
“ Force majeure

-
tion is precluded if the act is due to , that is, the occur-
rence of an irresistible force or of an unforeseen event, beyond the 

“(a) The situation of  is due, either alone or in 

“(b

553 Draft article 21 reads as follows:
“

-
tion is precluded if the author of the act in question has no other 

or the lives of other persons entrusted to the author’s care.

“(a) The situation of distress is due, either alone or in combi-
-

“(b) The act in question is likely to create a comparable or 

554 Draft article 22 reads as follows:
“

-

unless the act:
“(a

“(b) Does not seriously impair an essential interest of the State 

community as a whole.
“2. In any case, necessity may not be invoked by an interna-

“(a -

“(b
necessity.”
555 Draft article 23 reads as follows:

“

law.”
556 Draft article 24 reads as follows:

“  

accordance with this chapter is without prejudice to:
“(a

“(b) The question of compensation for any material loss 
caused by the act in question.”

to 27.557 In the view of the Special Rapporteur, the prin-
ciples contained in the chapter on circumstances preclud-

-

parallels could be drawn between States and international 

would apply the same way in the case of international 

85. The Special Rapporteur also presented draft articles 

draft articles 25 to 29: article 25 (Aid or assistance by a State 

558 article 26 (Direction and con-
trol exercised by a State over the commission of an inter-

559 

State),560 article 28 (Use by a State that is a member of an 

561 and article 29 (Responsibility of a State 

557

558 Draft article 25 reads as follows:
“

“(a

“(b
by that State.”
559 Draft article 26 reads as follows:

“

internationally responsible for that act if:
“(a

“(b
by that State.”
560 Draft article 27 reads as follows:
“

an act is internationally responsible for that act if:
“(a) The act would, but for the coercion, be an internationally 

“(b
of the act.”
561 Draft article 28 reads as follows:
“

incurs international responsibility if:
“(a

“(b
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562

stated that Chapter IV of Part One of the articles on re-

deals with aid or assistance, direction or control and coer-

by another State. That chapter does not address the ques-
tion of such relationships between a State and an interna-

-
563 

Draft articles 28 and 29 are unique to this topic and have 
no equivalent in the articles on State responsibility.

87. The Commission considered the fourth report of the 
Special Rapporteur at its 2876th to 2879th and 2891st to 

the Commission referred draft articles 17 to 24 and 25 to 

88. The Commission considered and adopted the report 

-
mission adopted the commentaries to the aforementioned 
draft articles (see section C.2 below).

1. TEXT OF THE DRAFT ARTICLES

90. The text of the draft articles provisionally adopted 
so far by the Commission is reproduced below.

PART ONE

CHAPTER I

INTRODUCTION

Article 1.

562 Draft article 29 reads as follows:
“

-

“(a

“(b) It has led the injured third party to rely on its responsibility.”
563

564 For the commentary to this article, see Yearbook … 2003, vol. II 
(Part Two), chapter IV, section C.2, para. 54.

Article 2.

entities.

Article 3.

(a

(b

CHAPTER II567

 

Article 4.  General rule on attribution of  

tion acts.

Article 5.571

565 
566 
567 For the commentary to this chapter, see , vol. II 

(Part Two), chapter V, section C.2, para. 72.
568 For the commentary to this article, see 
569

570

571 For the commentary to this article, see , vol. II 
(Part Two), chapter V, section C.2, para. 72.



Article 6.

Article 7.

CHAPTER III574

Article 8.575

Article 9.

Article 10.577

of an international obligation

Article 11.578

572 
573 
574 For the commentary to this chapter, see vol. II 

(Part Two), chapter VI, section C.2, para. 206.
575 For the commentary to this article, see  
576 
577 
578 

CHAPTER IV 579

Article 12.  

(a

(b

Article 13.581

(a

(b

Article 14.  Coercion of a State or another 

(a

(b

Article 15 [16].  

(a

(b

579 For the commentary to this chapter, see .
580 For the commentary to this article, see .
581 
582 
583 

third report of the Special Rapporteur, , vol. II (Part 
One), document A/CN.4/553.



Article 16 [15].584

CHAPTER V585

Article 17.586

the limits of that consent.

Article 18.587 Self-defence

Article 19.588

*589

Article 20.590 

force majeure

(a force majeure

(b

Article 21.591

(a

(b
greater peril.

584 For the commentary, see . 
585 For the commentary to this chapter, see section C.2 below.
586 For the commentary to this article, see section C.2 below.
587 
588 
589 Draft article 19 concerns countermeasures by an international or-

-
-

are examined in the context of the implementation of the responsibility 

590 For the commentary to this article, see section C.2 below.
591 

Article 22.592

(a

(b

(a

(b

Article 23.593

national law.

Article 24.594  

(a

(b

CHAPTER (X)595

Article 25.596

(a

(b
that State.

Article 26.597

(a

592 
593 
594 
595

596 For the commentary to this article, see section C.2 below.
597 



(b
that State.

Article 27.598

(a

(b
the act.

Article 28.599  

Article 29.600 -

(a

(b

Article 30.

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES 
THERETO ADOPTED BY THE COMMISSION AT ITS FIFTY-EIGHTH 
SESSION

-
taries thereto provisionally adopted by the Commission at 

CHAPTER V

602 consider a 
series of circumstances that are different in nature but 

598 
599 
600 
601 
602

-

commentary to the introduction to the relevant chapter 
explains,603 these circumstances apply to any internation-

are unlikely to occur in relation to some, or even most, 

-
fulness of conduct of States could not be relevant also 

States could invoke . This does not imply 
that there should be a presumption that conditions under 

to States.

of that act in relation to that State or the former or

limits of that consent.

Commentary

(1) This text corresponds to draft article 20 on respon-
604 As 

the commentary explains,605

international law principle of consent”. It concerns “con-
sent in relation to a particular situation or a particular 

606

responsibility were they not consented to by a State or 
-
-
-

-
ticular course of conduct.

-
-

tion to be carried out on its territory by a commission of 
inquiry set up by the United Nations Security Council.607 

603 ., p. 71, para. (2).
604 ., p. 72. See also the related commentary, pp. 72–74.
605 ., p. 72, para. (1).
606 ., pp. 72–73, para. (2) of the commentary.
607 For the requirement of consent, see para. 6 of the Declaration 

of International Peace and Security annexed to General Assembly reso-
lution 46/59 of 9 December 1991.



-
-

608

-

the Government of Indonesia to the European Union and 
609

-

to matters “addressed by international law rules outside 
the framework of State responsibility”,610 such as whether 

-

or some other factor. The requirement that consent does 
not affect compliance with peremptory norms is stated in 

(5) Draft article 17 is based on article 20 on of the draft 
articles on responsibility of States for internationally 

-

Article 18. Self-defence

Commentary

article (article 21) of the draft articles on responsibility 

considers “self-defence as an exception to the prohibition 
611 The reference in that article to 

the “lawful” character of the measure of self-defence is 
explained as follows:

-

as compliance with the requirements of proportionality and of neces-

extent and application of self-defence to the applicable primary rules 
referred to in the Charter.612

608

elections (A/49/675), para. 16.
609 A reference to the invitation by the Government of Indonesia may 

Joint Action 2005/643/CFSP of 9 September 2005, 
, No. L 234, 10 September 2005, p. 13.

610

(para. (4) of the commentary to article 20 of the draft articles on re-

611 ., p. 74, para. (1).
612 ., p. 75, para. (6) of the commentary to article 21.

(2) For reasons of coherency, the concept of self-

-

term “self-defence” has often been used in a wider sense, 

in Article 51 of the Charter of the United Nations. Refer-
ences to “self-defence” have been made also in relation to 
the “defence of the mission”.613 For instance, in relation 
to the United Nations Protection Force (UNPROFOR), a 

-
 

“ ‘[s]elf defence’ could very well include the defence of 
the safe areas and the civilian population in those areas.”614 

-

 

any event, the question of the extent to which United 
Nations forces are entitled to resort to force depends on 

need not be discussed here.

(4) Also, the conditions under which an international 

attack by a State pertain to the primary rules and need not 
be examined in the present context. One of those ques-
tions relates to the invocability of collective self-defence 

member States has become the object of an armed attack 

act in collective self-defence.615

-

context is only to state that measures of self-defence 

United Nations, the reference to the Charter of the United 
Nations has been replaced here with that to “principles of 
international law embodied in the Charter of the United 

-
sons, in article 52 of the Vienna Convention on the Law 
of Treaties (hereinafter “1969 Vienna Convention”), con-

613

-

, document A/59/565 and Corr.1, para. 213).
614 The , vol. 34 (1996), 

p. 389.
615 A positive answer is implied in article 25 (a) of the Protocol relat-

-

member States of ECOWAS, which provides for the application of the 

or threat thereof”.



-
-

concerns the replacement of the term “State” with “inter-

616

Article 20. 

force majeure

(a force majeure

(b

Commentary

 had been 

-
ible force or ... an unforeseen event … beyond the control 
of the State … which makes it materially impossible in the 

617 This circum-

-
sion that  is not equally relevant for interna-

-

[i]n the event of  or other similar conditions or events 

occurrence and may, in consultation with the UNDP, withdraw from 
execution of the Project. In case of such withdrawal, and unless the 

616 See footnote 589 above.
617

also the related commentary, at pp. 76–78.

actual costs incurred up to the effective date of the withdrawal.618

(4)  has been invoked by international 
-

tribunals.619

 v. 
, the Administrative Tribunal of the Or-

, which had been made in order to justify termina-

The Tribunal considers that in the present case there is no 
 that would have made it impossible for the General Secretariat 

620

-
.

(5) A similar approach was taken by the Administrative 

Barthl case. The Tribu-
nal found that  was relevant to an employ-
ment contract and said: “  is an unforesee-
able occurrence, beyond the control and independent of 
the will of the parties, which unavoidably frustrates their 
common intent”.621 It is immaterial that in the case at 
hand  had been invoked by the employee 

(6) The text of draft article 20 differs from that of arti-
cle 23 of the draft articles on responsibility of States for 

618

19 October 1992, United Nations, Treaty Series, vol. 1691, No. 1066, 
p. 325, at p. 331.

619 -
-

tional law has been discussed in the commentary to draft article 8 (Year
, vol. II (Part Two), pp. 42–43, para. 206). 

620  v. 

, para. 3 (OAS, 

(decisions of the Administrative Tribunal). In a letter to the United 

“The majority of claims presented to the OAS Administrative Tri-

Secretary General pursuant to his authority under the OAS Charter, and 
violations of rules established by the Tribunal itself in its jurisprudence. 

international authorities, all constitute international law. Thus, the com-
-
-

, vol. II (Part One), docu-

621 Barthl
 



-

 

(a

(b

Commentary

(1) Article 24 of the draft articles on responsibility of 

act and describes this circumstance as the case in which 
“the author of the act in question has no other reason-

life or the lives of other persons entrusted to the author’s 
care”.622 -

623 and 

-
ited to such cases”.624

-

distress, the same rule should apply both to States and to 

to necessity625 is not always obvious. The commentary to 
article 24 of the draft articles on responsibility of States 

distress”.626

(4) Article 24 of the draft articles on responsibility of 

the situation of distress is not due to the conduct of the State 
-

622

623 ., p. 79, para. (3).
624 ., para. (4).
625

626

para. (7).

(5) Draft article 21 is textually identical to the corre-

(a

(b

(a

(b

Commentary

(1) Conditions for the invocability of necessity by 
States have been listed in article 25 of the draft articles 

acts.627 In brief, the relevant conditions are as follows: the 

conduct in question should not impair an essential inter-
-

necessity has not contributed to the situation of necessity.

-
ment No. 2183 of the ILO Administrative Tribunal in the 

v.  case. This case concerned access to the 
electronic account of an employee who was on leave. The 
Tribunal said that:

in the event that access to an e-mail account becomes necessary for 

utmost care.628

627 . See also the related commentary, pp. 80–84.
628 v.

 



(3) Even if practice is scarce, as was noted by INTERPOL: 
“necessity does not pertain to those areas of international 
law that, by their very nature, are patently inapplicable to 

629 The invocability of neces-

written statements by the Commission of the European 
Union,630 the International Monetary Fund,631 the World 

632 and the World Bank.633

(4) While the conditions set by article 25 of the draft 
articles on responsibility of States for internationally 

-

the considerable risk that invocability of necessity entails 

that, as a matter of policy, necessity should not be invo- 

which may be protected by the invocation of necessity 
to those of the international community as a whole, to 

international law, the function to protect them. This solu-

which appeared in the debates in the Sixth Committee634 
and also in the Commission: the view of those who favour 

States, and the opinion of those who would totally rule 
-

a) only refers to the interests 
-

tion should nevertheless be entitled to invoke necessity 

629 Letter dated 9 February 2005 from the General Counsel of 
INTERPOL to the Secretary of the International Law Commission (see 

-
Yearbook … 

630 Letter dated 18 March 2005 from the European Commission to 
).

631 Letter dated 1 April 2005 from the International Monetary Fund 
).

632

United Nations ( ).
633 Letter dated 31 January 2006 from the Senior Vice President and 

General Counsel of the World Bank to the Secretary of the International 
Law Commission (see the comments and observations received from 

-
tions, Yearbook … 2006, vol. II (Part One), document A/CN.4/568 and 

necessity. World Bank”)).
634 Statements clearly in favour of the invocability of necessity by 

Norway and Sweden, -
sian Federation, 
Cuba, , para. 25. A tentatively favourable position was taken also 
by Spain,  (A/C.6/59/SR.22), para. 49. The contrary 
view was expressed in statements by Germany,  

 (A/C.6/59/
 (A/C.6/59/

SR.23), para. 10.

(5) There is no contradiction between the reference 
a) to the protection of an essential 

interest of the international community and the condi-
b) that the conduct in question 

should not impair an essential interest of the international 
community. The interests in question are not necessarily 
the same.

(6) In view of the solution adopted for subpara-
a), which does not allow the invocation of 

necessity for the protection of the essential interests of 

those of the international community, the essential inter-

b) to those that should not be seriously 
impaired.

a), the 
text reproduces article 25 of the draft articles on respon-

the replacement of the term “State” with the terms “inter-
 

Commentary

(1) Chapter V of Part One of the draft articles on re-

contains a “without prejudice” provision which applies 
-

ered in that chapter. The purpose of this provision—arti-
cle 26—is to state that an act, which would otherwise not 

635

(2) The commentary to article 26 of the draft articles on 

provides that “peremptory norms that are clearly accepted 

-
636 In 

“assuredly” was a peremptory norm.637

(3) Since peremptory norms also bind international 

-

the one applicable to States.

635

also the related commentary, pp. 84–85.
636 ., p. 85, para. (5).
637 

v. 
, p. 6, at p. 32, para. 64. 



(4) The present article reproduces the text of article 26 
of the draft articles on responsibility of States for interna-

 

(a

(b

Commentary

(1) Article 27 of the draft articles on responsibility 

points.638

-

element of time,639 it is clear that a circumstance may pre-

-
fulness of the act is not affected.

(2) The second point is that the question of compen-

a certain circumstance.

covered by article 27 of the draft articles on responsibility 

-
-

CHAPTER (X)640

641 of 
these draft articles (above), the present chapter is intended 

638

also the related commentary, pp. 85–86.
639

ICJ had said in the case (see foot-
note 363 above) that “[a]s soon as the state of necessity ceases to exist, 

640

641 See the commentary to this article adopted by the Commission at 
Yearbook … 2003, vol. II (Part Two), pp. 18–19.

As stated in article 57 of the draft articles on respon-

articles are “without prejudice to any question of the re-
sponsibility of … any State for the conduct of an interna-

642

(2) Not all the questions that may affect the respon-
sibility of a State in connection with the act of an inter-

conduct to a State are covered only in the draft articles on 

Thus, if an issue arises as to whether certain conduct is to 

or to both, the present draft articles will provide criteria 

-
late attribution of conduct to the State.

(3) The present chapter assumes that there exists con-

cases, it also assumes that that conduct is internationally 

-

State and with international responsibility in case of pro-

incurs responsibility in connection with the act of an inter-
-

and 27, the responsible State may or may not be a member.

(5) The present chapter does not address the question of 
responsibility that may arise for entities other than States 

Chapter IV of Part One of the present draft already con-

may incur when it aids or assists or directs and controls 

-
cles 28 and 29, which consider further cases of respon-

-
tion, additional provisions would have to be introduced in 
Chapter IV in order to deal with parallel situations con-

-
sponsibility of entities, other than States or international 

(6) The position of the present chapter within the struc-
ture of the draft still needs to be determined. For this reason 
the chapter is provisionally called “Chapter (x)”. Should the 
current position be retained, it could constitute a separate 

642



-
-

(a

(b

Commentary

(1) Draft article 25 addresses a situation parallel to the 
one covered in draft article 12 (above), which concerns 

643 Both draft articles closely 
follow the text of draft article 16 on responsibility of 

644

-

aid or assistance could not simply consist in participa-

-
ever, it cannot be totally ruled out that aid or assistance 
could result from conduct taken by the State within the 

taken place in borderline cases. The factual context such 
-

ment will probably be decisive.

(3) Aid or assistance by a State could constitute a breach 

norm. For example, a nuclear State party to the Treaty on 
the Non-Proliferation of Nuclear Weapons would have to 

-
sition of nuclear weapons, and the same would seem to 

of which some non-nuclear States are members. In that 
case, international responsibility that may arise for the 
State would have to be determined in accordance with the 
draft articles on responsibility of States for internationally 

(4) Draft article 25 sets under (a) and (b) the conditions 

article 16 of the draft articles on responsibility of States 

643 See the commentary on this article adopted by the Commission at 
, vol. II (Part Two), p. 45, 

para. 206.
644

rather than a State. It is to be noted that no distinction 

that of draft article 12.

(a

(b

Commentary

(1) While draft article 13 (above) relates to direction 

645 draft article 26 con-
siders the case in which direction and control are exer-
cised by a State. Both draft articles closely follow the text 
of article 17 of the draft articles on responsibility of States 

646

-
tion. As in the case of aid or assistance, which is considered 
in draft article 25 and the related commentary, a distinction 
has to be made between participation by a member State in 

to its pertinent rules, and direction and control which would 

latter conduct could take place within the framework of the 

problems that have been referred to in the commentary on 
the previous draft article.

(3) Draft article 26 sets under (a) and (b) the conditions 
for the responsibility of the State to arise with the same 

case in which a State directs and controls another State in 

case in which the State similarly directs and controls an 

645 See the commentary on this article adopted by the Commission at 
, vol. II (Part Two), p. 46, 

para. 206.
646



-

Article 27. Coercion of an international  

(a

(b

Commentary

(1) Draft article 14 (above) deals with coercion by an 

647 The present draft article con-
cerns coercion by a State in a similar situation. Both draft 
articles closely follow article 18 of the draft articles on re-

648

the State be a member, a distinction that is similar to 

draft articles has to be made between participation in the 

its pertinent rules, on the one hand, and coercion, on the 
other hand.

(3) The conditions that draft article 27 sets for interna-
tional responsibility to arise are identical to those that are 
listed in article 18 of the draft articles on responsibility of 

to coercion, there is no reason to provide a different rule 
from that which applies in the relations between States.

adapts that of article 18 of the draft articles on respon-

-

-

647 See the commentary on this article adopted by the Commission 
, vol. II (Part Two), 

pp. 46–47, para. 206.
648

Commentary

(1) Draft article 28 concerns a situation which is to a 

article 15 (above).649

-
sibility when it circumvents one of its international obli-

-

draft article concerns circumvention by a State of one of 

of which it is a member.

(2) As the commentary to draft article 15 explains, the 

required and responsibility cannot be avoided by show-
-

650 The use of the term “circumvention” 
is meant to exclude that international responsibility arises 

competence. On the other hand, the term “circumvention” 
does not refer only to cases in which the member State 

651

(3) The jurisprudence of the European Court of Human 

responsible when they have provided competence to 

Germany, the Court examined the question as to whether 

649 See the commentary on this article adopted by the Commission 
, vol. II (Part Two), 

para. 206.
650 . (para. (4) of the commentary).
651  In article 5 (b) of a resolution adopted in 1995 at Lisbon on 

the Institute of International Law stated: “In particular circumstances, 
-

Yearbook of the Institute of International Law, 
vol. 66–II (1996), p. 449).



them immunities, there may be implications as to protection of fun-

absolved from their responsibility under the Convention in relation to 
652

(4) In 
v. , the Court took a similar approach with 

the European Community. The Court said that a State 
-
-

such a transfer would be incompatible with the purpose and object of 

The State is considered to retain Convention liability in respect of treaty 
commitments subsequent to the entry into force of the Convention.653

are required for international responsibility to arise. The 
-

-

-
lished in order to exercise functions that States may not 
have. What is relevant for the purposes of international 

-

652 v.
, Grand Chamber, European Court of 

, p. 393, at 
p. 410, para. 67. The Court concluded that “the essence of [the appli-

v. Germany reproduced above, Ian Brownlie noted that, “[w]hilst the 

Inter
, 

Leiden/Boston, Martinus Nijhoff, 2005, p. 361). Views similar to those 

Di B

Moshe Hirsch in 
, Dordrecht/Boston/London, Martinus Nijhoff, 

Yearbook of the Institute of Interna
tional Law Bowett’s Law of 
International Institutions, P. Sands and P. Klein (eds.), London, Sweet 

, Oxford University 
Press, 2005, p. 64.

653 v. 
, Grand 

Chamber, 
, para. 154. The Court found that the defendant State 

were protected within the European Community “in a manner which 
can be considered at least equivalent to that for which the Convention 
provides” (para. 155).

(6) The second condition for international responsibility 

act that, if committed by the State, would have constituted 

-
tional responsibility to arise. An act that would constitute 

other hand, there is no requirement that the State cause the 

-

-
tion does not necessarily exempt the State from interna-
tional responsibility.

could be an overlap between the cases covered in draft arti-
cle 28 and those considered in the three previous articles. 
This would occur when the conditions set by one of these 

be problematic, because it would only imply the existence 

(a

(b

Commentary

article intends to make it clear that a State member of an 

in accordance with the previous draft articles. Therefore, 

member States incur responsibility. Member States may 
-

654 

is beyond the scope of the present draft.

654 -
national Law in article 5 ( -

or in fact” (Yearbook of the Institute of International Law, vol. 66–II 
(1996), p. 449).



the present draft as well as by the articles on responsibility 

State incurs responsibility and does not say when respon-

a State in connection with the act of an international or-

implied and that membership does not as such entail for 
member States international responsibility when the or-

-

by several States in contentious cases. The Government of 
Germany recalled in a written comment that it had:

advocated the principle of separate responsibility before the European 
), the European Court of 

Senator Lines) and the International Court of Justice 
( ) and [had] rejected responsibility for reason 
of membership for measures taken by the European Community, NATO 
and the United Nations.655

(4) A similar view was taken by the majority opin-

the International Tin Council (ITC), albeit incidentally 

Appeal and by Lord Templeman. Lord Kerr said that he 
could not:

whereby they can be held liable—let alone jointly and severally—in 
any national court to the creditors of the I.T.C. for the debts of the I.T.C. 

656

unless the treaty which establishes the international or-

members”, Lord Templeman found that:

[n]o plausible evidence was produced of the existence of such a rule of 
international law before or at the time of I.T.A.6 [the Sixth International 

657

655 -
Yearbook … 

, vol. II (Part One), document A/CN.4/556 (under the head-
 

Germany”) .
656 v.

v.
, ILR, vol. 80, p. 109.

657 v. Australia 
v.

v. v. 
, ILM, vol. 29 

(1990), p. 675.

-

of which they are members commits an internationally 
-

tional Law adopted in 1995 a resolution in which it took 
the position that:

law whereby States members are, due solely to their membership, liable 
-

658

responsible does not rule out that there are certain cases, 
other than those considered in the previous draft articles, in 
which a State would be responsible for the internationally 

case is that of acceptance of international responsibility 
by the States concerned. This case is stated in subpara-

a
intended to mean that acceptance may be expressly stated 
or implied and may occur either before or after the time 

Ralph Gibson referred to acceptance of responsibility in 
the “constituent document”.659

that acceptance results from the constituent instrument of 

international responsibility towards a third party only if 

to the third party.660 It could well be that member States 

matter.661

of member States: when the conduct of member States has 

of member States, for instance, that they would stand in 

658 Article 6 (a). Article 5 reads as follows: “(a) The question of the 
-

b) In 

-
) In addition, 

-

Yearbook of the Institute of 
International Law, vol. 66–II (1996), p. 449).

659 v.
try v.

 (see footnote 656 above), p. 172.
660 The conditions set by article 36 of the 1969 Vienna Convention 

would then apply.
661

-
tutions of the Community and on Member States”. The European Court 
of Justice pointed out that this provision does not imply that member 
States are bound towards non-member States and may as a consequence 
incur responsibility towards them under international law. See 

v.
 

, p. I–3641, at p. I–3674, 
para. 25.



662

(9) An example of responsibility of member States 
-

ber States was provided by the second arbitral award in 

found that the special circumstances of the case invited 
-

tion as to its ability to cope with its commitments because 
of the constant support of the member States”.663

(10) Reliance is not necessarily based on an implied 
acceptance. It may also reasonably arise from circum-
stances which cannot be taken as an expression of an 
intention of the member States to bind themselves. 

664

a third party should be able to rely on the responsibility of 
member States.

b) uses the term “injured party”. 
In the context of international responsibility, this injured 
party would in most cases be another State or another 

subject of international law other than a State or an inter-

may have under international law, Part Two, which con-
cerns the content of international responsibility, only 
deals with relations between States, but contains in arti-

than a State”.665 b) is intended 

international responsibility.

a) and (b), inter-
national responsibility arises only for those member 

662

presumption of nonliability could be displaced by evidence that mem-

of them) would accept concurrent or secondary liability even without 
an express or implied intention to that effect in the constituent instru-

-
edent”, AJIL, vol. 85 (1991), p. 280. Pierre Klein also considered that 

, Bruxelles, Bruylant/Editions de 

663  v. 

-
-

sional report”, Yearbook of the Institute of International Law, vol. 66–I 
(1995), pp. 393–394.

664 See in this respect the comment made by Belarus, 

S -
dum, para. 52.

665

States who accepted that responsibility or whose conduct 
induced reliance. Even when acceptance of responsibility 

-
tion, this could provide for the responsibility only of cer-
tain member States.

-

Acceptance of responsibility by a State could relate either 
to subsidiary or to joint and several responsibility. The 
same applies to responsibility based on reliance. As a 

-
tion. Also, in view of the limited nature of the cases in 

article, it is reasonable to presume that, when member 
States accept responsibility, only subsidiary responsibility, 
which has a supplementary character, is intended.666

Commentary

-

-
-
-

commits the act in question, or of any other State or inter-

whole chapter. It corresponds to article 19 of the draft arti-
-

ful acts.667 The purpose of that provision, which concerns 

-

incur. Moreover, as the commentary on article 19 of the 
draft articles on responsibility of States explains, the arti-
cle is also intended to make it clear “that the provisions 
of [the chapter] are without prejudice to any other basis 

-

the responsibility of any other State “to whom the inter-

under other provisions of the articles”.668

666

1988, v.
try v.

 (see footnote 656 above), Lord Ralph Gibson held 
that, in case of acceptance of responsibility, “direct secondary liability 
has been assumed by the members” (p. 172).

667

668 ., pp. 70–71, paras. (2)–(3).



responsibility of States which is included in a draft on 

necessary to save responsibility that may arise for 

the present draft. On the contrary, a “without preju-

draft articles on responsibility of States for internation-

raised doubts. Moreover, at least in the case of a State 
-
-

the responsibility of the State is without prejudice to 

commits the act.

(4) In the present draft article the references to the 
term “State” in article 19 of the draft articles on respon-

been replaced by references to the term “international 



92. The General Assembly, in its resolution 48/31 of 
9 December 1993, endorsed the decision of the Interna-

93. At its forty-sixth session (1994), the Commission 
appointed Mr. Alain Pellet, Special Rapporteur for the 
topic.669

94. At its forty-seventh session (1995), the Commis-

Rapporteur.670

-

title of the topic, which should now read “Reservations 

-

provisions of the 1969 Vienna Convention, the Vienna 
Convention on succession of States in respect of treaties 
(hereinafter “1978 Vienna Convention”) and the 1986 
Vienna Convention.671 In the view of the Commission, 
those conclusions constituted the results of the prelimi-
nary study requested by the General Assembly in resolu-
tions 48/31 of 9 December 1993 and 49/51 of 9 December 
1994. As far as the Guide to Practice was concerned, it 

 
taries, which would be of assistance for the practice of 

would, if necessary, be accompanied by model clauses.

96. Also at its forty-seventh session, the Commission, 
in accordance with its earlier practice,672

Special Rapporteur to prepare a detailed questionnaire on 
reservations to treaties, to ascertain the practice of, and 

-

multilateral conventions.673 The questionnaire was sent to 
the addressees by the Secretariat. In its resolution 50/45 
of 11 December 1995, the General Assembly took note of 

669 See , vol. II (Part Two), p. 179, para. 381.
670 , vol. II (Part One), document A/CN.4/470.
671 , vol. II (Part Two), p. 108, para. 487.
672 See , vol. II (Part Two), p. 83, para. 286.
673 See , vol. II (Part Two), p. 108, para. 489. The 

are reproduced in , vol. II (Part One), document A/
CN.4/477 and Add.1, Annexes II and III.

-
674

had before it the Special Rapporteur’s second report on 
the topic.675 The Special Rapporteur had annexed to his 
report a draft resolution of the International Law Com-
mission on reservations to multilateral normative treaties, 

-
676

98. At its forty-ninth session (1997), the Commis-
sion adopted preliminary conclusions on reservations to 

treaties.677

99. In its resolution 52/156 of 15 December 1997, the 
General Assembly took note of the Commission’s prelimi-
nary conclusions and of its invitation to all treaty bodies 

-

of Governments to the importance for the International 
-

nary conclusions.

reports678 by the Special Rapporteur and provisionally 

101. At the current session, the Commission had before 
it the second part of the tenth report of the Special Rap-
porteur (A/CN.4/558 and Add.1–2) on validity of reser-
vations and the concept of the object and purpose of the 

674

had answered the questionnaire.
675 , vol. II (Part One), documents A/CN.4/477 and 

Add.1 and A/CN.4/478.
676 , vol. II (Part Two), p. 83, para. 136 and footnote 238.
677 See footnote 6 above.
678 Third report: , vol. II (Part One), document A/

, vol. II (Part 

Yearbook ... 2000, vol. II (Part One), document A/CN.4/508 and Add.1–
, vol. II (Part One), document A/

Yearbook ... 2002, vol. II (Part 
Yearbook 

... 2003
report: 
and tenth report: , vol. II (Part One), document A/
CN.4/558 and Add.1–2. See a detailed historical presentation of the 

, vol. II (Part Two), pp. 97–98, 
paras. 257–269.



treaty.679

-
680 The Special Rap-

porteur also submitted his eleventh report (A/CN.4/574) 

ninth session (2007).

102. The Commission considered the second part of 
the tenth report of the Special Rapporteur at its 2888th to 

-
-

lines 3.1 (Permissible reservations), 3.1.1 (Reservations 

-
tions not prohibited by the treaty) and 3.1.4 (Permissibil-

Moreover, the Commission provisionally adopted draft 
bis] 

(Procedure in case of manifestly invalid reservations) as 
redrafted.

session (2005).

-

 
taries thereto are reproduced in section C.2 below.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF THE SECOND PART OF HIS TENTH REPORT

108. The Special Rapporteur recalled that, for lack of 
time, one portion of his tenth report could not be con-

-

seventh session, the Special Rapporteur had formulated 

(A/CN.4/572).681

679 Reproduced in , vol. II (Part One).
680 Reproduced in Yearbook … 2006, vol. II (Part One).
681 Alternative 1:
“3.1.5 

-
-

stitute the 
could seriously disturb the balance of the treaty.”

addendum to his tenth report, the Special Rapporteur had 
-
-

ity of reservations and what were the consequences of an 
invalid reservation.

682 the Special 
Rapporteur said that it followed from articles 20, 21 and 
23 of the 1969 and 1986 Vienna Conventions that any 

assess the validity of the reservations formulated with 

domestic courts. Such an assessment could also be made 

domestic court had declared a reservation formulated by 
the State invalid.683 In order to take that possibility into 

-

on the validity of reservations, but it should be noted that 

new one and had not become well developed until after 
the adoption of the 1969 Vienna Convention.

110. The considerations that had led the Commission 
to adopt in 1997 preliminary conclusions on reservations 

treaties684 were still relevant. The third bullet point of 

685 spelled out that idea, at the 

Alternative 2:
“3.1.5 

pose of the treaty
“A reservation shall be incompatible with the object and purpose of 

-

.”
682 “3.2 

“(a

“(b) dispute settlement bodies that may be competent to interpret or 

“( -
lished by the treaty.”

683 See the decision of the Swiss Federal Supreme Court of 
17 December 1992 in the case of F. v. 

(1995), pp. 523.
684 See footnote 6 above.
685 “3.2.1 

treaty
“Where a treaty establishes a body to monitor application of the 

functions entrusted to it, to assess the validity of reservations formu-

-
-



as to the validity of reservations, and their decisions in 

they could only make recommendations. That was also in 

686

preliminary conclusions in the form of a recommendation 

687 

688 -

recalled that, when there were several mechanisms for 
-

ally exclusive but supportive.

114. The last section of the tenth report deals with the 
consequences of the invalidity of a reservation, a matter 

in the 1969 and 1986 Vienna Conventions, which were 
silent on that point, whether deliberately or otherwise.

115. Despite the positions taken by certain authors, who 
a) and (b) of 

article 19 of the Vienna Conventions, on the one hand, and 
) on the other, the Special Rapporteur was 

function (a view supported by the , 
practice and case law). The unity of article 19, which was 

-
689

686 “3.2.2 

-

and, where appropriate, the limits of the competence of such bodies to 

be adopted to the same ends.”
687 “3.2.3 

-

required to cooperate with that body and take fully into account that 
body’s assessment of the validity of the reservations that they have 
formulated. When the body in question is vested with decision-mak-

competence].”
688 “3.2.4 

“When the treaty establishes a body to monitor its application, the 
competence of that body neither excludes nor affects in any other way 

-

dispute settlement bodies as may be competent to interpret or apply the 
treaty.”

689 “3.3 
“A reservation formulated in spite of the express or implicit prohibi-

690 explained that the 
formulation of an invalid reservation posed problems of 
validity, not of the responsibility of its author. Hence, 

691 expressed the idea that a reser-

forth in article 19 of the Vienna Conventions was null 
and void.

692 expressed the idea that the 

remedy the nullity of a reservation that did not meet the 
criteria of article 19. Otherwise, the unity of the treaty 

-

118. The Special Rapporteur was of the view that what 

which would amount to an amendment of the treaty. If 
all parties formally accepted a reservation that was a 
priori

Vienna Conventions allowed. That idea was expressed in 
693

2. SUMMARY OF THE DEBATE

-
sion proposed by the Special Rapporteur, it was pointed 
out that the notion of “the balance of the treaty” was not 
necessarily applicable to all treaties, particularly those 

-

-
sion was a better way to describe the  of a 
treaty.

690 “3.3.1 
“The formulation of an invalid reservation produces its effects 

formulated it.”
691 “3.3.2 

692 “3.3.3 
-

reservation.”
693 “3.3.4 
“A reservation that is explicitly or implicitly prohibited by the treaty 

or which is incompatible with its object and its purpose, may be for-

the depositary.

-



121. The view was also expressed that the revised ver-
-
-

jective. The earlier version accompanied by commentary 
would be a more appropriate way to clarify the notion of 
object and purpose. It was also pointed out that the phrase 
“has a serious impact” appeared to make the scope of the 

-
of 

of it and thus be incompatible with its object and purpose. 

122. The view was also expressed that when a treaty 
prohibited all reservations, it did not necessarily mean 
that all the provisions of the treaty constituted its raison 

reservations it did not necessarily mean that the particular 

not essential. The political context in which the treaty had 
been concluded should also be taken into account. 

out that the reference to “the articles that determine [the] 

object and purpose of a treaty was to be found in cer-
tain provisions of the treaty, which was not necessarily 
the case. The reference to subsequent practice could be 
deleted, since the intention of the parties at the time the 
treaty was concluded was the essential consideration. The 
view was also expressed that the reference to the “sub-
sequent practice of the parties” should be deleted both 
for the sake of consistency with previous decisions of the 
Commission and for the sake of the stability of treaty rela-
tions. However, another view held that the reference to 
subsequent practice should be retained and was an essen-

1969 and 1986 Vienna Conventions.

incompatible with the object and purpose of the treaty, 

-
line 3.1.8.

-

rule of  that did not actually contradict the 
 rule itself. 

was not incompatible with the object and purpose of the 
treaty as a whole. 

128. Several members expressed support for draft 

reservations deserved mention, namely, reservations to 

-

may be established within the framework of the treaty” 
rather than “by the treaty” in order to include bodies estab-
lished subsequently, such as the Committee on Economic, 

such a power was not expressly foreseen in the treaty.

departed from positive treaty law and the practice of 

rule on (rather than simply to assess) the validity of reser-
vations. Others held the contrary view.

competent to the extent provided by the treaty. The point 

an issue that was at the heart of the problem of the compe-
tence of such bodies to assess the validity of reservations. 

-
ies deserved special mention, since their decisions pro-
duced effects quite different from those produced by the 

134. The point was made that national authorities other 

competence, to consider the validity of some reservations 
formulated by other States.

135. It was observed that the reference to protocols 

on their assessment of the reservation, or its validity.

137. It was noted that the Commission had decided not 
to mention implicit prohibition, so that the term should be 

expressed that the Commission should refrain from stat-

-

was stated that such an assertion does not appear to be 

invalid reservations in the belief that their responsibility 

3.3.4, it was observed that they raised questions that it 



140. It was observed that an invalid reservation could 
not be null and void, because such a reservation could 
produce effects in certain situations.

141. Several members expressed doubts about draft 

appeared to confer on the depositary.

142. It was even questioned whether the Commission 
should take up the matter of the consequences of the inva-
lidity of reservations, which, perhaps wisely, had not been 
addressed in the 1969 and 1986 Vienna Conventions. Per-

States to decide on the validity of reservations and to draw 
the consequences already existed, and there was no rea-

143. It was observed, with reference to article 20 of 
-

ervations and objections to reservations, that there was 
no indication in the Vienna Conventions that the article 
was meant to apply to invalid reservations as well. In 

reservations that they considered incompatible with the 
object and purpose of the treaty, yet still maintained con-
tractual relations between themselves and the State that 
had made the reservation. The Guide to Practice should 

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

-

into different points of view on the major issues and pro-
-

structively to the work of the Commission.

-
line 3.1.5 proposed in 2005694 and 2006 (A/CN.4/572, 

inherent in the concept.

-
ions on what was essential in a treaty, he was convinced 
that an effort should be made to identify the point of equi-

architecture” or “the balance of the treaty”. He had noted, 
-

had been preferred to the phrase “essential conditions” of 
the treaty.

raison 

694 Tenth report on reservations to treaties, , vol. II 
(Part One), document A/CN.4/4/558 and Add.1–2.

treaty could have more than one , if it had 
more than one objective or if the parties had different 
expectations. On the other hand, he did not think that 
the word “seriously” should be deleted from the phrase 

-
-

the object and purpose of the treaty.

-
-

the members had been in favour of it. It was true that a 
treaty evolved over time, but it should be recalled that 

of a treaty’s life when practice still had little relevance. 
Moreover, he was not sure that the object and purpose of 
a treaty could evolve over time. 

-

-
vations that a member had proposed, namely reservations 

invalid, but for reasons other than incompatibility with 
the object and purpose of the treaty.

echoed the doubts that he himself had expressed at the 

rather than in article 19 ( ).

151. He was not insensitive to the concern of some 

152. The Special Rapporteur had noted with satis-
faction that no member had disputed the principle that 

to assess the validity of reservations. He had listened 
with interest to the comments of several members on 
the relation between that principle and article 20 of the 
Vienna Convention, but he felt it would be more appro-
priate to take up the point when the Commission con-
sidered the effects of acceptance of and objections to 
reservations. 

153. As to the competence of dispute settlement bod-

the validity of reservations, he recalled that he had simply 

to confer) powers on such bodies, which, in his view, did 



on reservations to normative multilateral treaties, includ-

1997. He would also like to repeat his proposal to delete 
the word “other” in both places from the phrase “The 

-

the validity of reservations formulated by their own State. 

-

validity of reservations. 

-
vinced that an invalid reservation did not violate the treaty 

157. In conclusion, the Special Rapporteur said that it 

3.3.2, 3.3.3 and 3.3.4 until the Commission could consider 
the effect of objections to and acceptance of reservations. 

Commission

1. TEXT OF THE DRAFT GUIDELINES

adopted so far by the Commission is reproduced below.695

GUIDE TO PRACTICE

695

1.1.4 [1.1.3] and 1.1.7 [1.1.1] in , vol. II (Part Two), 

1.1.6, 1.2, 1.2.1 [1.2.4], 1.2.2 [1.2.1], 1.3, 1.3.1, 1.3.2 [1.2.2], 1.3.3 [1.2.3], 
1.4, 1.4.1 [1.1.5], 1.4.2 [1.1.6], 1.4.3 [1.1.7], 1.4.4 [1.2.5], 1.4.5 [1.2.6], 
1.5, 1.5.1 [1.1.9], 1.5.2 [1.2.7], 1.5.3 [1.2.8] and 1.6 in , 

[1.4.6, 1.4.7], 1.4.7 [1.4.8], 1.7, 1.7.1 [1.7.1, 1.7.2, 1.7.3, 1.7.4] and 1.7.2 
[1.7.5] in Yearbook ... 2000 -

2.3.4, 2.4.3, 2.4.4 [2.4.5], 2.4.5 [2.4.4], 2.4.6 [2.4.7] and 2.4.7 [2.4.8] in 

bis, 2.1.4], 2.1.5, 
2.1.6 [2.1.6, 2.1.8], 2.1.7, 2.1.8 [2.1.7 bis], 2.4, 2.4.1, 2.4.2 [2.4.1 bis] and 
2.4.7 [2.4.2, 2.4.9] in Yearbook ... 2002

2.5.3, 2.5.4 [2.5.5], 2.5.5 [2.5.5 bis, 2.5.5 ter], 2.5.6, 2.5.7 [2.5.7, 2.5.8] 

[2.5.10], 2.5.10 [2.5.11] and 2.5.11 [2.5.12] in Yearbook ... 2003, vol. II 

2.5.12 and 2.5.13 in 
Yearbook ... 

2.1.8 [2.1.7 bis] in its new version are in section 2 below.

1. 

1.1 

 

author

-

1.1.8 

696 The number between square brackets indicates the number of this 

-



-

-

 

1.5 

-



to them.

1.7 

(a

(b

(a

(b

Procedure

Written form

(a

(b

(a

(b

697

see section C.2 below.

(c  

(d

 

(a

(b

 

the electronic mail or the facsimile.

 
 

 

(a

(b



 

a treaty

-

699

(a

698 
699 Section 2.3 proposed by the Special Rapporteur deals with the 

late formulation of reservations.

(b

-

 

Formulation and communication of conditional 

in writing.



-

(a

(b

700

of the Commission, in 2002.

(a

(b

(c

ter A -
-

 

.  

 

C. 

 



-

(a

or

(b

 

 
 

(a

(b

(c a b

(a

(b

(c

2. TEXT OF THE DRAFT GUIDELINES AND COMMENTARIES 
THERETO PROVISIONALLY ADOPTED BY THE COMMISSION AT 
ITS FIFTY-EIGHTH SESSION

-
sion are reproduced below.

(1) The purpose of the third part of the Guide to Prac-

the second, which deals with the procedure of formula-
tion of reservations and interpretative declarations, is to 
determine the conditions for the validity of reservations 
to treaties.

(2) After extensive debate, the Commission decided, 
despite hesitation on the part of some members, to retain 
the term “validity of reservations” to describe the intel-

-
lateral statement made701 by a State or an international or-

effect of certain provisions of the treaty702 in their applica-

the effects attached in principle to the formulation of a 
reservation.

701 Since the mere formulation of a reservation does not allow it to 
produce the effects intended by its author, the word “formulated” would 

-
line 3.1, paras. (6) and (7)), but the Vienna Conventions use the word 
“made” and as a matter of principle the Commission does not wish to 
revisit the Vienna text.

702



-
), of the 1969 and 1986 Vienna Conventions, 

the Commission accepted that all unilateral statements 

the Commission stated very clearly in its commentary on 
-

-
tion established”.703 It went on to say: “Furthermore, the 
exact determination of the nature of a statement is a pre-

reservation ... that a decision can be taken as to whether it 

its effect can be determined”.704

the Commission opted for the words “permissibility” and 
“impermissibility” in preference to “validity” and “inva-
lidity” or “non-validity” in order to respond to the con-
cerns expressed by some members of the Commission 
and some States who considered that the term “validity” 

-
), of 

forth in article 19.705 Actually, the word “validity” seemed 
to a majority of the members of the Commission to be 

706 central to the 
question of reservations, between the proponents of “per-
missibility”, who hold that “[t]he issue of ‘permissibility’ 
is the preliminary issue. It must be resolved by reference 
to the treaty and is essentially an issue of treaty interpre-

acceptable or not”,707 and the proponents of “opposabil-
ity”, who hold that “the validity of a reservation depends 
solely on the acceptance of the reservation by another 

), of the 1969 Vienna Convention “as a 
mere doctrinal assertion, which may serve as a basis for 

703 , vol. II, (Part Two), p. 126, para. (2) of the 

704 ., para. (3) of the commentary. See also the commentary to 
, vol. II (Part Two), 

p. 101, especially para. (3) of the commentary, and the third report of 
the Special Rapporteur on reservations to treaties, , vol. II (Part 
One), document A/CN.4/491 and Add.1–6, p. 250, para. 154, and 
p. 252, para. 175.

705

on 2 November 1993, 

(A/C.6/48/SR.24), para. 42.
706 On this doctrinal dispute, see in particular J. K. Koh, “Reserva-

world vision”, , vol. 23 (1982–
1983), pp. 71–116, passim -

ties, 2nd ed., Manchester University Press, 1984, p. 81, footnote 78.
707 D. W. Bowett, “Reservations to non-restricted multilateral trea-

ties”, BYBIL, vol. 48 (1976–1977), p. 88.

but no more than that”.708

-
ble” (“ ”) was not appropriate in any case to charac-

a majority of the members of the Commission, “in inter-

author’s responsibility, and this is plainly not the case of 
the formulation of reservations which are contrary to the 
provisions of the treaty to which they relate or incompatible 
with its object and purpose”.709 Consequently, the Commis-
sion, which in 2002 had decided to reserve its position on 

reservations,710

(6) It appeared to the Commission:

 
(“ ”) implied that the formulation of reservations 
contrary to the provisions of article 19 of the Vienna 

711 and

— In the second place, that the term “permissible” 

to date and their commentaries implied that it was exclu-
sively a question of permissibility and not of opposability, 

the doctrinal dispute discussed above.712

(7) However, the term “permissibility” was retained to 
denote the substantive validity of reservations that ful-

-

-
dered in French by the expression “ ”.

(8) The third part of the Guide to Practice deals succes-

and

— The consequences of the invalidity of a reservation.

708 J. M. Ruda, “Reservations to treaties”,  

III, vol. 146 (1977), p. 190.
709 bis] (Procedure in 

case of manifestly [impermissible] reservations), Yearbook … 2002, 

minority view, the formulation of an impermissible reservation would 

710 bis], Year
book … 2002
2.1.7 (Functions of depositaries) and the commentary thereto, , 
pp. 42–45.

711

712



A special section will be devoted to the same questions in 
relation to interpretative declarations.

(a

(b

(c a
b

Commentary

of article 19 of the 1986 Vienna Convention, which is pat-
-

vention with just two additions, which were needed in order 

-
late a reservation”, albeit under certain conditions, this 

-
mulation of reservations is permitted”.713 This is an essen-

advisory opinion of the ICJ of 1951 on 
,714

say that, on this point, it reverses the traditional presump-
715 the stated 

treaties and, ultimately, their universality.

713 Commentary to article 18 of the draft articles on the law of trea-
Yearbook … 

-
, vol. II, p. 207, 

para. (17). For the 1986 Vienna Convention, see the commentary to 
draft article 19 (Formulation of reservations in the case of treaties 

-
sion in 1977, , vol. II (Part Two), p. 106, para. (1), and 
to draft article 19 bis (Formulation of reservations by States and inter-

and one or more States), , p. 108, para. (3).
714 

, 
p. 15.

715 This concept, which had undoubtedly become the customary 

-
sory opinion in  (footnote 

reservations: this was possible only if all the other parties to the treaty 
accepted the reservation, otherwise the author remained outside the 
treaty. In its comments on article 18 of the draft articles on the law of 

-

(see the fourth report of Special Rapporteur Sir Humphrey Waldock on 
the law of treaties, , vol. II, document A/CN.4/177 
and Add.1–2, p. 49).

in 1969 resulted directly from Waldock’s proposals and 
takes the opposite view from the drafts prepared by the 
Special Rapporteurs on the law of treaties who preceded 
him, all of whom started from the inverse assumption, 

716 
if certain conditions were met.717 Waldock,718 on the other 
hand, presents the principle as the “power to formulate, 
that is, to propose, a reservation”, which a State has “in 

719

(4) However, this power is not unlimited:

-

720

— In the second place, the formulation of reservations 
may be incompatible with the object of some treaties, either 

-

the 1969 Vienna Convention,721 which reverts to the system 
of unanimity where such instruments are concerned—or, 
in the case of instruments of universal scope, because the 

-
edence over its universality or, at any rate, to limit the power 

others, the Vienna Convention is only intended to be residu-

or modify the freedom set out as a principle in article 19.722

716 -

717 See, for example, draft article 10 (1) of the draft convention on 
the law of treaties, proposed by J. L. Brierly ( , vol. II, 

by Special Rapporteur H. Lauterpacht in his preliminary report (Year
, vol. II, document A/CN.4/63, pp. 91–92) and his sec-

ond report (

, vol. II, document A/CN.4/101, p. 115). 
See also the comments of Pierre-Henri Imbert in 

, Paris, Pedone, 1978, pp. 88–89.
718

a treaty, to formulate a reservation … unless: …” (preliminary report 
on the law of treaties , , vol. II, document A/CN.4/144 
and Add.1, article 17, para. 1 (a), p. 60).

719 ., para. (9) of the commentary to article 17, p. 65.
720

721

States and the object and purpose of a treaty that the application of the 
treaty in its entirety between all the parties is an essential condition of 
the consent of each one to be bound by the treaty, a reservation requires 
acceptance by all the parties.”

722

in particular A. Aust, 

to multilateral treaties: a macroscopic view of State practice”, AJIL, 

…, The Law 
of Treaties -

, Universidad de Murcia, 2004, pp. 89–136.



reservations”,723 -
tion proceeds from the principle that there is a presump-
tion in favour of their validity. Some members contested 
the existence of such a presumption. This, moreover, 

1969 and 1986 Vienna Conventions (Formulation of 
reservations),724 : “A 
State may ... formulate a reservation unless …”. Certainly, 

-

725

(6) The words “formulate” and “formulation” were 

consent to be bound to indicate how it means to modify 
its participation in the treaty,726 this formulation is not 

not produce any effect, merely by virtue of such a state-

to replace the words “formulate a reservation” with the 
words “make reservations”727 was rejected by the Draft-

Treaties.728 As Waldock noted, “there is an inherent ambi-
make

723 Some members of the Commission, however, spoke in support of 

724

725 See Imbert, ,  (see foot-

 
(footnote 722 above), p. 84. It may also be noted that a proposal by 

, vol. I, 651st 

Socialist Republics at the Vienna Conference (A/CONF.39/C.1/L.115, 

 (document A/
CONF.39/11/Add.2, United Nations publication, Sales No. E.70.V.5), 

the Conference, document A/CONF.39/14, p. 133, para. 175). The cur-

Yearbook … 

., vol. II, pp. 175–176, 
article 18, para. 1). No amendments were made in 1966, other than the 
replacement of the words “ ” in the French text with the words 
“ ” (see , 

, vol. II, p. 202 (article 16 

726

Australian Year Book of International Law, vol. 16 (1995), pp. 21 et 
seq., at p. 22.

727 A/CONF.39/C.1/L.161, 
 (foot-

note 725 above), p. 134, para. 177.
728 See 

 (document A/CONF.39/11, United 
Nations publication, Sales No. E.68.V.7), Committee of the Whole, 

Expert Consultant, Sir Humphrey Waldock).

for the very question at issue is whether a reservation for
 by one State can be held to have been effectively 

‘made’ unless and until it has been assented to by the other 
interested States”.729 Now, not only is a reservation only 
“established”730 if certain procedural conditions—admit-
tedly, not very restrictive ones731—are met, but it must 
also comply with the substantive conditions set forth in 

-
ventions, as the word “unless” clearly demonstrates.732

 
 

“
b

” [“when the 
-

b)), they do not need to be accepted by the other 
States … . They are thus ‘made’ from the moment of their 

733 Now, if subpara-
b) meant to say that such reservations “may be 

”, the  of article 19 of the Vienna Conven-

are merely “formulated” by their author.734 But this is an 
735 b) is not about reserva-

tions that are established (or made) simply by virtue of 

not permitted by the treaty. As in the situation in subpara-
a), such reservations may not be formulated: in 

a
b)), it is implied.

(8) Moreover, the principle of freedom to formulate 
reservations cannot be separated from the exceptions to 
the principle. For this reason, the Commission, which in 

729  First report on the law of treaties, , vol. II, 
document A/CN.4/144 and Add.1, p. 62, para. (1) of the commentary 
to draft articles 17, 18 and 19.

730  
 

in accordance with articles 19, 20 and 23 …”.
731 -

, vol. 15 (1985), at p. 28.
732 formulation of 

reservations is permitted except in three cases” ( , 

“faire” in the French text of the commentary is open to criticism, but it 
is probably a translation error, rather than a deliberate choice – : 
Imbert, ,  (footnote 717 above), p. 90. 

733 Imbert, ,  (footnote 717 above), 
pp. 83–84.

734 See also Ruda,  (footnote 708 above), pp. 179–180, as 
well as the far more restrained criticism by Frank Horn in 

, vol. 5, 

Law, Studies in International Law, (1988), pp. 111–112.
735 One may, however, question the use of the verbs “formulate” 

not consistent to state, at the end of this provision, that, if a reserva-

expression of consent to be bound, “the reservation shall be considered 

the Guide to Practice on reservations, the Commission has endeavoured 
 

at it by Riquelme Cortado,  (footnote 722 above), p. 85, appear 
to be based on a translation error in the Spanish text).



-
sions of the Vienna Conventions that it has carried over 

the presumption of the validity of reservations.

(9) For the same reason, the Commission chose not to 
-

ferent moments (or “cases” or “instances”, to reproduce 

1.1.2),736 “in which a reservation may be formulated”. As 
discussed above,737 article 19 of the Vienna Conventions 

-
), of the 

Conventions,738 -
ous, as was stressed by Denmark739 -
tion of the draft articles on the law of treaties adopted in 
1962.740 However, the Commission did not think it nec-

adopted in 1966,741

-
vention, which allowed this drawback to remain.

(10) The repetition also provides a discreet reminder 
that the validity of reservations does not depend solely 
on the substantive conditions set forth in article 19 of the 
Vienna Conventions but is also dependent on conformity 
with conditions of form and timeliness. However, those 
formal conditions are dealt with in the second part of 
the Guide to Practice, so that the third part places more 
emphasis on the substantive validity, that is, the permis-
sibility of reservations—hence the title of “Permissible 

-
line 3.1, for which it was not possible to retain the title 
of article 19 of the Vienna Conventions (Formulation of 

-
mulation of a reservation at the international level).742 In 
any case, it would tend to put the accent, inappropriately, 
on the formal conditions for the validity of reservations.

 

(a

(b

736 , 
vol. II (Part Two), pp. 103–104.

737

738

(Cases in which a reservation may be formulated) and the commen-
tary thereto in , vol. II (Part Two), pp. 99–100 and 
103–104.

739 See the fourth report of Special Rapporteur Sir Humphrey 
Waldock on the law of treaties, , vol. II, document A/
CN.4/177 and Add.1–2, p. 46.

740 , vol. II, pp. 165–186.
741 , vol. II, pp. 177–274.
742

in Yearbook … 2002, vol. II (Part Two), pp. 31–33.

(c

categories.

Commentary

a) and (b) of article 19 of the 1969 and 
-

line 3.1) constitute very simple cases.743 However, this 
does not seem to be so. It is true that these provisions refer 
to cases where the treaty to which a State or an interna-

of reservations. But, aside from the fact that not all pos-
sibilities are explicitly covered,744 delicate problems can 

reservations and the effects of a reservation formulated 
despite that prohibition.

a
does not indicate what is meant by “reservation prohib-

-
b).

a), which he sub-

three situations:

— Reservations “prohibited by the terms of the treaty 
or excluded by the nature of the treaty or by the estab-

745

— Reservations not provided for by a clause that 

— Reservations not provided for by a clause that 

What these three cases had in common was that, unlike 
reservations incompatible with the object and purpose of 
the treaty,746 “when a reservation is formulated which is 
not prohibited by the treaty, the other States are called 
upon to indicate whether they accept or reject it but, when 
the reservation is one prohibited by the treaty, they have 
no need to do so, for they have already expressed their 
objection to it in the treaty itself”.747

743 -
nels”, in Y. Dinstein (ed.), 

, Dordrecht, Martinus Nijhoff, 

, Paris, Econom-
ica, 1995, p. 363.

744

745 First report of Special Rapporteur Sir Humphrey Waldock on the 
law of treaties, , vol. II, document A/CN.4/144 and 
Add.1, art. 17, para 1 (a), p. 60.

746  
in the first report of Special Rapporteur Sir Humphrey Waldock on 
the law of treaties ( ), but in a rather different form than in the 
current text.

747 , p. 65, para. (9) of the commentary to article 17.



-
ferent form, by the Commission,748

level at which the authors of the 1969 Vienna Convention 
-
-

cial Rapporteur.749

Governments,750 -
ervations prohibited by the terms of the treaty (or “by the 

751) from 

752 a) 

748 Draft article 18, para. 1 (b), ( ) and ( ), , vol. II, 

, p. 180.
749 -

sidered that “the distinction was between the case set out in sub-para-
a), where all reservations were prohibited, and the case set out 

b) and ( ), where only some reservations were either 
expressly prohibited or impliedly excluded” ( , vol. I, 

opinion of Waldock, , p. 223, para. 32. As the example of article 12 
of the 1958 Convention on the Limits of the Continental Shelf indicates 

750 Fourth report of Special Rapporteur Sir Humphrey Waldock on 
the law of treaties, , vol. II, document A/CN.4/177 
and Add.1–2, p. 50.

751 
the debate in the plenary Commission in 1965, it had been disputed by 
Lachs in 1962 (see 

, vol. II, 
pp. 161–162), this indication disappeared without explanation from 

-
Yearbook ... 

-

, p. 294, para. 79). In prac-
tice, it is very unusual to allow reservations to be formulated to the 

-
tions”, BYBIL, vol. 45 (1971), pp. 137–171). As for treaties concluded 

(purported) exclusion of reservations is that of the ILO, whose consist-

of international labour conventions when accompanied by reservations 
(see the memorandum submitted by the Director of the International 

-
 of the 

ments

case, 
 (footnote 728 above), 

1968, p. 37, para. 11). For a discussion and critique of this position, see 
-

ervations made under exclusionary clauses) of the Guide to Practice, 
Yearbook … 

2000, vol. II (Part Two), pp. 109–110.
752

on draft article 18 ( , vol. I, especially the 797th and 

pp. 263–264, para. 1) and the debate on it (
texts of article 16 (a) and (b -
mission read as follows: “A State may ... formulate a reservation unless: 

and (b), of the 1969 Vienna Convention, without any dis-

753

-
a

both express prohibitions and implicit prohibitions of res-
ervations.754

found in the  for this provision:

1962,755 -
ervations that were “prohibited by the terms of the treaty”, 

-

756

— In the commentary on draft article 16 adopted by the 

-
tions expressly or implicitly prohibited by the provisions 
of the treaty”.757

(6) This interpretation, however, is open to discussion. 
The idea that certain treaties could “by their nature”, 
exclude reservations was discarded by the Commis-

lines made by Waldock.758 Thus, apart from the case of  

(a b

( , vol. II, p. 202). See also the commentary to draft 

753 The “alternative drafts” proposed in 1953 in the 

( , vol. II, document A/CN.4/63, p. 124).
754 -

tions to multilateral treaties Comments on arts. 16 and 17 of the ILC’s 
1966 draft articles on the law of treaties”, 

, vol. 27 (1967), p. 463, at p. 469.
755

756 See, however, the statement by Yasseen in the Commission’s dis-
cussion at its seventeenth session: “the words ‘the terms of’ (
ment

to reservations implicitly or expressly” ( , vol. I, 797th 

1962 text.
757 Year

p. 207, para. (17)). In the same vein, article 19, para. 1 (a) of the draft 
articles on the law of treaties concluded between States and interna-

-

cases where reservations are prohibited by treaties and those where it 

Yearbook 
, vol. II (Part Two), p. 137).

758

“what he had had in mind was the Charter of the United Nations, which, 
by its nature, was not open to reservations” ( , vol. I, 

footnote 751 above). The words “nature of the treaty” drew little attention 

-
ment of Verdross, 
Committee (



reservations to the constituent instruments of interna-

-
hibitions could derive “implicitly” from a treaty, except 

a) and (b)759 of 
article 19,760 -

a) concerns only reservations expressly prohibited 
by the treaty. Moreover, this interpretation appears to be 

the provisions of the 1969 Vienna Convention that deal 
with reservations.

whether or not the declaration in question constitutes a 
reservation761—if the prohibition is clear and precise, in 

-
-

ples762 even if some are famous, such as that in article 1 

... as shall accede without reservation to this Covenant.”763 

759 The amendments of Spain (A/CONF.39/C.1/L.147, 

(footnote 725 above), p. 134, para. 177) and of 
Colombia and the United States (A/CONF.39/C.1/L.126 and Add.1, 

), were withdrawn by their authors or rejected by 

, 
 Second session, Vienna, 9 April–22 May 1969

 
(document A/CONF.39/11/Add.1, United Nations publication, Sales 

such as the Charter of the United Nations, by their very nature excluded 
any reservations. The Commission nonetheless concluded that this idea 

) of 
article 19 of the Vienna Conventions and that, where the Charter was 

760

 (footnote 754 above), p. 471.
761

distinction between reservations and interpretive declarations) and 

, vol. II (Part Two), pp. 107–109.
762

The , vol. VI, 
No. 1 (1981), pp. 28 et seq., at p. 28, or W. A. Schabas, “Reservations 

, pp. 39 et seq., at p. 46). See, how-
ever, for example, the 1956 Supplementary Convention on the Aboli-
tion of Slavery, the Slave Trade, and Institutions and Practices Similar 

education (article 9), Protocol No. 6 to the Convention of 4 November 

1987 European Convention for the prevention of torture and inhuman 

any reservations to their provisions. Reservation clauses in human 

-

Child).
763 It could be maintained that this rule was set aside when the 

respect, see Mendelson,  (footnote 751 above), pp. 140–141).

Likewise, article 120 of the 1998 Rome Statute of the 
International Criminal Court states: “No reservations 
may be made to this Statute.”764 And similarly, article 26, 

their disposal states: “No reservation or exception may be 
made to this Convention.”765

-

of the 1961 Geneva conference which adopted the Euro-
pean Convention on International Commercial Arbitration, 

-
pean Convention on International Commercial Arbitration 
declare that their respective countries do not intend to make 
any reservations to the Convention”:766 not only is it not a 

even made in an instrument separate from the treaty. In a 
case of this type, it could seem that reservations are not 

(9) More often, the prohibition is partial and relates to 
-

764

that, for a period of seven years after the entry into force of this Statute 
for the State concerned, it does not accept the jurisdiction of the Court” 
with respect to war crimes, constitutes an exception to the rule stated in 
article 120, for such declarations amount to reservations (see A. Pellet, 
“Entry into force and amendment of the Statute” in A. Cassese, P. Gaeta 
and J. R. W. D. Jones (eds.), The Rome Statute of the International 
Criminal Court: a Commentary, vol. I, Oxford University Press, 2002, 
pp. 145 et seq.

article 21 prohibits reservations, while several other provisions author-
-

mark, “Reservation clauses in treaties concluded within the Council of 
Europe”, , vol. 48 (July 

,  
 (footnote 734 above), 

and Schabas,  (footnote 762 above), p. 46.
765 For a very detailed commentary, see A. Fodella, “The declara-

et al. 
(eds.), 

to make “declarations or statements, however phrased or named, with 
a view, inter alia
the provisions of this Convention, provided that such declarations or 

the provisions of the Convention in their application to that State”. The 

it is prohibited. The combination of articles 309 and 310 of the 1982 
United Nations Convention on the Law of the Sea poses the same 
problems and calls for the same responses (see, in particular, A. Pellet, 

La mer et son 
, 

Paris, Pedone, 2003, pp. 501 et seq. -

766

-
tional Commercial Arbitration, United Nations, Treaty Series, vol. 484, 

,  
(footnote 717 above), pp. 166–167.



treaty to which reservations are not permitted.767 Exam-

768 and article XIV of the 1972 Interna-
tional Convention for Safe Containers (CSC).

(10) The situation is more complicated where the treaty 

accession, make reservations which do not affect the eco-

(11) The distinction between reservation clauses of this 

in Sir Humphrey Waldock’s draft in 1962.769 For their 
part, the 1969 and 1986 Vienna Conventions do not make 
such distinctions, and, despite the uncertainty that pre-
vailed in their , it should certainly 

a) of article 19 covers all 
three situations that a more precise analysis can discern:

-

that the third of these situations poses problems (of 
interpretation)770

the criterion of compatibility with the object and purpose 
of the treaty, which certain clauses actually reproduce 
expressly.771 -

a), of the 
Vienna Conventions, the Commission seeks from the out-

of article 19.

767

-
teenth session, 
p. 222.

768

the advisory opinion of the ICJ on 
 (see footnote 714 above) adopted two months earlier is very 

clear, since such a clause effectively protects the provisions which can-
not be the object of reservations ( ,  

, or in 

769 First report on the law of treaties, , vol. II, doc-
ument A/CN.4/144 and Add.1, p. 60, art. 17, para. 1 (a).

770 “Whether a reservation is permissible under exceptions (a) or 
(b) will depend on interpretation of the treaty” (A. Aust,  (foot-
note 722 above), p. 110).

771

Commentary

b), 

a) 
represents the other. The symmetry is far from total, 
however. To create such symmetry, it would have been 
necessary to stipulate that reservations other than those 
expressly provided for in the treaty were prohibited, but 

b) contains two addi-

this provision, which is considerably more complex than 

(a) The treaty’s reservation clause must permit the 

(b
and

(
“may be made”.772

-

-

the test of compatibility with the object and purpose of 
the treaty.773

b), of the 

draft article 37 submitted to the Commission in 1956 by 

be made, there is a presumption that any other reserva-
tions are excluded and cannot be accepted.”774 Waldock 

a) of draft arti-
cle 17, which he proposed in 1962775 and which the Com-

) of draft article 18. That 
draft article was adopted the same year776

b), of the 1966 draft,777 then into 

772

773

774 
p. 127, para. 95.

775 First report on the law of treaties, , vol. II, doc-
ument A/CN.4/144 and Add.1, p. 60.

776 Report of the Commission to the General Assembly, document 

777 See footnote 752 above.
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article 19 of the 1969 Convention. That course of action 

Conference on the Law of Treaties a number of amend-
-

sion778 779 or redundant 
a),780 or that it had 

781 all those amendments 
were, however, withdrawn or rejected.782

b) was made by 

783 
This bland description must not obscure the vast prac-

reverses the presumption made by the Commission and, 

to facilitate as much as possible the formulation of reser-

-

778 Amendments by Colombia and the United States (A/CONF.39/
C.1/L.126 and Add.1) and the Federal Republic of Germany (A/

-
b), and by Ceylon (A/CONF.39/C.1/L.139), France (A/

CONF.39/C.1/L.169), Spain (A/CONF.39/C.1/L.147) and the Union 
of Soviet Socialist Republics (A/CONF.39/C.1/L.115), which proposed 
major revisions of article 16 (or of articles 16 and 17) that would also 
have led to the disappearance of that provision (for the text of these 
amendments, see 
the Law of Treaties, First and second sessions… (footnote 725 above), 

the draft, certain members had also taken the view that that provision 
was unnecessary (see 

a more nuanced position, see 
para. 70).

779

-
mittee (10 and 11 April 1968, respectively), 

 

the statement made by the representative of the Federal Republic of 
Germany ( , p. 109, para. 23).

780 See the statement of the representative of Colombia, , p. 113, 
para. 68.

781 See the statement of the representative of Sweden, , p. 117, 
para. 29.

782  See 
 (footnote 725 above), 

pp. 136–138, paras. 181–188. See also the explanations of the Expert 
Consultant, Sir Humphrey Waldock, 

 (foot-

and the results of the votes on those amendments, 

783 A/CONF.39/C.1/L.136, 
First and second sessions… (foot-

First session… (footnote 728 above), Committee of the Whole, 
-

b), 

b) ( , vol. I, 

-
seen, 

p. 283, para. 41).

permitted.784 This amendment does not, however, exempt 
a reservation which is neither expressly permitted nor 
implicitly prohibited from the requirement to observe the 
criterion of compatibility with the object and purpose of 
the treaty.785 Such a reservation may also be subject to 

-

the reservations in question, in contrast to the expression 

-
-

those reservations which may 
not be formulated:786

-

-

-
sion, any State may make reservations to articles of the 
Convention other than to articles 1 to 3 inclusive.”787 As 
Ian Sinclair noted, “[a]rticle 12 of the 1958 Convention 
did not provide for 

784 In this repsect, see Horn, 
: 

, T.M.C. Asser Instituut, Dordrecht, Martinus Nijhoff, 1995, 

“Reservations to multilateral treaties”, Polish Yearbook of Interna
tional Law, vol. 3 (1970), pp. 299–300. Such restrictive formulas are 
not unusual: see, for example, article 17 of the 1961 Convention on the 

accession any State may make a reservation in respect of articles 11, 
-

(footnote 722 above)
of the presumption, see also the statement of Patrick Lipton Robinson 

reservations to treaties at its forty-seventh session, , 

785

786

787 Article 309 of the United Nations Convention on the Law of the 
Sea provides: “No reservations or exceptions may be made to this Con-
vention unless expressly permitted by other articles of this Convention” 

 (footnote 765 above), pp. 505–511). A treaty may set a maximum 
number of reservations or provisions that can be subject to reservations 
(see, for example, article 25 of the 1967 European Convention on the 
adoption of children). These provisions may be compared with those 

the provisions of a treaty, which are not reservation clauses 
sensu

session, Yearbook … 2000, vol. II (Part Two), pp. 112–116).



be made”788 and neither the scope nor the effects of that 

 
case789

in the  case.790

Article 12 [of the 1958 Geneva Convention on the Continental 

the French Republic, to make its consent to be bound by the Convention 
subject to reservations to articles other than Articles 1 to 3 inclusive.791

However,

any and every reservation to articles other than Articles 1, 2 and 3 … . 
Such an interpretation of Article 12 would amount almost to a license 

beyond the purpose of the Article. Only if the Article had authorised 

792

(7) The situation is different when the reservation 

Settlement of International Disputes) provides an exam-
ple of this:

[793], a 

conditional upon the reservations exhaustively enumerated in the fol-

accession.

2. These reservations may be such as to exclude from the pro-
cedure described in the present Act:

(a

(b

( -

case: 

788 Sinclair,  (footnote 706 above), p. 73. On the distinction 
-

789 , p. 3, 
at pp. 38–41.

790 

, UNRIAA, vol. XVIII 
(Sales No. E/F.80.V.7), pp. 32–35, paras. 39–44.

791 ., p. 32, para. 39.
792 ., pp. 32–33.
793 Article 38 provides that parties may accede to only parts of the 

General Act.

even when States do not “meticulously [follow] the pat-
tern” set out in the reservation clause.794

(8) Another particularly famous and widely discussed 
example795

796 
is found in article 57 of the European Convention on 

of Protocol No. 11 to the Convention for the Protec-

established thereby): 

-

any particular provision of the Convention to the extent that any law 
then in force in its territory is not in conformity with the provision. 

article.

(2) Any reservation made under this article shall contain a brief 
statement of the law concerned.

In this instance, the power to formulate reservations is 

in addition to the usual limitations ratione temporis,797 a 

must:

794  
 , p. 3, at p. 23, para. 55.

795

europea dei diritti dell’uomo”, in 

Jonathan, , Paris, 
-

(eds.), 

case”, , vol. 33 (1984), 

lit.e MRK”, 
-

Commissione europea dei diritti dell’uomo”, 

“Article 64” in L.-E. Pettiti, E. Decaux and P.-H. Imbert (eds.), La 

, Paris, Economica, 1995, pp. 923–942.
796

 (footnote 722 above), 
 (footnote 764 above), 

Law, vol. 103,  

 (footnote 722 above), p. 125, and the other examples of partial 

797



-

broad for it to be possible to determine their exact mean-
798 and

“the scope of the Convention provision whose application 
a State intends to prevent by means of a reservation”.799

raises problems. It must surely be considered, however, 
-

of article 19 (b) of the 1969 and 1986 Vienna Conventions 
and that only such reservations are valid.

-
mentally different800 from that used, for example, in arti-

-

While, however, the type of reservations that can be for-

exclusion of “across the board” reservations.801

802 
itself does not necessarily resolve all the problems. It 
leaves unanswered the question of whether the other par-
ties may still object to reservations803 and whether these 

804 are subject to the test of com-
patibility with the object and purpose of the treaty.805 The 

798 Belilos v. 

, vol. 132, p. 25, para. 55.
799 v. Council 

Reports, vol. 31, 1983, p. 150, para. 90.
800 Imbert, ,  (footnote 717 above), 

 (footnote 722 above), p. 122.
801

, vol. II (Part Two), pp. 93–95.
802

the 1983 European Convention on the compensation of victims of vio-

that it avails itself of one or more reservations.”
803 This is sometimes expressly stated (see, for example, article 

related comments by Riquelme Cortado, (footnote 722 above), 
p. 121).

804 b) could 

that any reservations that are not prohibited are, , author-
).

805  
(footnote 764 above), pp. 496–497, or Riquelme Cortado, (foot-
note 722 above), p. 124.

806 

which leave the content relatively open.

(11) This distinction is not self-evident. It caused par-

the  case807 and divided the Commission, 
whose members advocated different positions. Some reserv-

those criteria then superseded (but only in that instance) the 
criterion of the object and purpose.808 Others pointed out 
that this occurred very exceptionally, perhaps only in the 

809 and, furthermore, 
that the Commission had not retained Mr. Rosenne’s pro-

considered “unduly narrow”, should be replaced by “reser-
810

be established with precision by the treaty, otherwise sub-
b 811

to a third view, a compromise was possible between the un-
doubtedly excessive position that would require the content 

treaty”,812 b), and article 

b) (and of draft 
b

-

content to be predetermined.813

806

807 See footnote 790 above.
808 See Bowett,  (footnote 707 above), pp. 71–72.
809 -

line 1.1.8 (Reservations made under exclusionary clauses) adopted by 
Yearbook … 2000, vol. II 

-

‘alternatives’: a comparative study of the ILO and Council of Europe–
part one”, , vol. 39 (1970–1971), pp. 59 et seq., 
at pp. 75–76. See also the annex to the European Convention on Civil 

-
-

b), of the 1989 European Convention 
-

 (footnote 764 above), p. 499). The 

 (footnote 707 above), p. 71.
810  

proposal was not accepted, Sir Humphrey Waldock himself had also 
drawn this parallel ( -

Annuaire 
, vol. 24 (1978), pp. 29–58, at p. 52.

811  (footnote 810 above), 
pp. 50–53.

812 In this respect, see , p. 53.
813 See the tenth report on reservations to treaties, , 

vol. II (Part One), document A/CN.4/558 and Add.1–2, para. 49.



 case, invoked by the proponents of both 

is not than what it is.814 Indeed, the result of all this is that 
-

-
b) of the Vienna Conventions.815 

-
816

Vienna Conference on the Law of Treaties, K. Yasseen, 
-
-

817

if a reservation clause indicated the treaty provisions in 
respect of which a reservation was possible or, to take into 

reservations,818 indicated that reservations were possible 

-

brush approach favoured by the Commission, at the same 

and purpose of the treaty.

the treaty

Commentary

a) and (b), of the Vienna 
Conventions (the 1986 text of which is repeated in draft 

-

reservation must satisfy the basic requirement, set forth 

814

815

816

-
onymous, in the  case (see footnote 790 above).

817 See 
 (footnote 728 above), seventieth meet-

818 See , vol. II (Part Two), pp. 93–95.

with the object and purpose of the treaty.

(2) This principle is one of the fundamental elements 

819

pan-American system, which reduces multilateral treaties 
to a network of bilateral relations,820

(3) The notion of the object and purpose of the treaty,821 

in the 1951 advisory opinion of the ICJ,822 has become 

need to preserve the essence of the treaty and the desire 
-

est possible number of States. There is, however, a major 
difference between the role of the criterion of compat-
ibility with the object and purpose of the treaty accord-

), of the 1969 Vienna Conven-
tion, on the other.823 In the advisory opinion, the criterion 
applied equally to the formulation of reservations and to 
objections: “The object and purpose of the [Convention 
on the Prevention and Punishment of the Crime of Geno-

824 In the 1969 Vienna Con-
vention, it is restricted to reservations: article 20 does not 

objections.

(4) While there is no doubt that this requirement that a 
reservation must be compatible with the object and pur-
pose of the treaty now represents a rule of customary law 

825 826 

819 P. Reuter, ,  (footnote 725 
above), p. 73, para. 130. This author applies the term to the system 
adopted by the ICJ in its 1951 advisory opinion on 

-
ever, to the pan-American system.

820 Les 
,  (footnote 717 above), pp. 485–486. See 

also, in addition to the description by Imbert himself ( ., pp. 33–38), 
M. M. Whiteman, , vol. 14 (1970), pp. 141–
144, or Ruda,  (footnote 708 above), pp. 115–133.

821

822 
 (see footnote 714 above), pp. 24 and 26.

823 See Coccia,  
-

ventions and reservations to treaties”, in  Amicorum 
Liber , vol. II, Brussels, Bruylant, 

 (footnote 706 above), p. 61.
824 

 (see footnote 714 above), p. 24.
825 -

tado,  (footnote 722 above), pp. 138–143. See also the prelimi-
nary conclusions of the Commission in 1997, in which it reiterated its 
view that “articles 19 to 23 of the Vienna Conventions on the Law of 
Treaties of 1969 and of the Vienna Convention on the Law of Treaties 

that, in particular, the object and purpose of the treaty is the most impor-

(
826 -

porteur in his tenth report on reservations to treaties, , 
vol. II (Part One), document A/CN.4/558 and Add.1–2.
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and there is some uncertainty as to the consequences 
of incompatibility.827 Moreover, article 19 of the 1969 

scope of application.

(5) The principle set forth in article 19, subpara-
), whereby a reservation incompatible with the 

object and purpose of the treaty may not be formulated, 
is of a subsidiary nature since it applies only in cases not 

-
tion828 and where the treaty itself does not resolve the 
reservations issue.

to the question whether the reservations concerned are 
subject to the test of compatibility with the object and 
purpose of the treaty. In two of these cases, the answer is 

— There is no doubt that a reservation expressly 
prohibited by the treaty cannot be held to be valid on the 
pretext that it is compatible with the object and purpose 

829

-

830 and they are 
not subject to the test of compatibility with the object and 
purpose of the treaty.831

In the Commission’s view, these obvious truths are not 

-
), of the Vienna Conventions, the 

(7) The same is not true of two other cases which arise 
out of the provisions of article 19, subpara-

a) and (b):

-
a

827 -
porteur in his tenth report, . 

828 In the case of treaties with limited participation and the constitu-
-

they reintroduce the system of unanimity for particular types of treaties.
829 In its observations on the draft articles on the law of treaties 

-
ibility with the object and purpose’ equally to reservations made pursu-
ant to express treaty provisions in order not to have different criteria 

cases where it permits them” (fourth report of the Special Rapporteur 
on the law of treaties, , vol. II, document A/CN.4/177 
and Add.1–2, p. 46). That proposal, which was not very clear, was not 

1962, p. 222, paras. 13 and 14, and , vol. I, 813th 
 ( ), , 

para. 16.
830

831

b) 
.

(8) In both these cases, it cannot be presumed that treaty-

 to formulate 
any reservation they wish, even if it would leave the treaty 
bereft of substance.

-

report on the law of treaties, that “[a] conceivable excep-
tion [to the principle of automatic validity of reserva-

other reservations”. However, he excluded that eventu-
ality not because this was untrue but because “this may, 

article 19 of the Convention] as simple as possible”.832 
These considerations do not apply to the Guide to Prac-
tice, the aim of which is precisely to provide States with 
coherent answers to all questions they may have in the 
area of reservations.

are not formally excluded by the treaty must be compat-
ible with the object and purpose of the treaty. It would 
be paradoxical, to say the least, if reservations to treaties 

liberally than in the case of treaties which contain no such 
clauses.833 Thus the criterion of compatibility with the 
object and purpose of the treaty applies.

 

Commentary

prohibited by the treaty are still subject to the criterion 
of compatibility with the object and purpose of the 

reservation: the same problem arises, and the consid-

apply .

832 , vol. II, document A/CN.4/177 and Add.1–2, 
p. 50, para. 4.

833 -
mission’s debate at its seventeenth session, , vol. I, 



b) of arti-
cle 19, adopted by the Vienna Conference on the Law 
of Treaties in 1968, restricted the possibility of implicit 
prohibition of reservations to treaties which provided that 
“only -
ervation in question” may be formulated.834 But it does 

-
vations835 -

of Commission members,836 a distinction must be drawn 

treaty itself and those which are permitted in principle but 
which there is no reason to suppose should be allowed to 
deprive the treaty of its object or purpose. The latter must 

-

) was drafted as fol-
lows: “( ) In cases where the treaty contains no provi-

-
ible with the object and purpose of the treaty.” 837 This was 

b), which prohibited the 

838 

839 The 
result is, , that if a reservation does not fall 

b) (because its content 

with the object and purpose of the treaty.

arbitral tribunal which settled the  dis-

834

3.1.2 and footnote 783.
835

3.1.3.
836

3.1.2.
837 , vol. II, p. 202 (art. 16).
838 Poland had not, however, put forward any amendment to subpara- 

-
b). An amendment by Viet Nam, 

however, intended to delete the phrase “in cases where the treaty con-

 (footnote 725 above), p. 134, 
para. 177), was rejected by the plenary Commission ( , p. 136, 
para. 182).

839

b) and ( -

contain a provision on reservation which did not fall into any of the 
a) and (b)” (

 
(footnote 728 above), Committee of the Whole, 

session, 
para. 37.

840 did not 
necessarily mean that such reservations were automati-
cally valid.841

(5) In such cases, the validity of the reservation “cannot 

be, a reservation to an article to which reservations are 
permitted”.842

of its compatibility with the object and purpose of the 
treaty.843

(6) 

the reservations clause itself, a reservation consistent with 
that provision is not subject to the test of compatibility 
with the object and purpose of the treaty.

Commentary

which referred only to reservations. The related draft 
commentary indicated that its title and placement in the 

and that the Commission would consider the possibility 

interpretative declarations, which, in the view of some 
members, posed identical problems.844

session, the plenary Commission adopted this approach, 

to make their particular object clear.845

840

3.1.2 and footnote 790.
841 See the 

 (footnote 790 above), p. 32, para. 39. See also 

842 Bowett,  (footnote 707 above), p. 72. In the same vein, see 
Ruda, 

, 1982), pp. 691–692. Contra: Imbert, 

…”, 

) of article 19 of the 1969 Vienna 
Convention at the Vienna Conference on the Law of Treaties (see 

843 -

the exception of dependent territories from the territorial scope of the 
treaty, it would be absurd to suppose that consequently reservations of 

of individual freedom, are authorised, even if by these restrictions the 
treaty would be deprived of its very substance” (  (footnote 754 
above), p. 474).

844 , vol. II (Part Two), pp. 107–108.
845 See 
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-
sent chapter of the Guide to Practice are without preju-
dice to the permissibility and effects of such statements 

“permissibility” was not appropriate: in international 

responsibility,846 and that was plainly not the case of the 
-
-
-

sion, the Commission decided to replace “permissibility” 
by “validity”, a term the majority of members considered 

847

-
848 the 

-
-

vation may or may not be permissible, but it remains a 
 

, it is not a reservation if it does not meet the 

not necessarily mean that such statements are valid (or 
invalid) from the standpoint of other rules of international 
law. The same is true of interpretative declarations, which 

alter the nature of the treaty or because they were not for-
mulated at the required time,849 etc.850

(4) Furthermore, the exact determination of the nature 
of a statement is a precondition for the application of a 

-
ment of its validity. It is only once a particular instru-

-
tive declaration, either simple or conditional) that it can 

evaluated and that its effect can be determined. However, 
this validity and these effects are not otherwise affected 

rules be applied.

-
cates that a reservation “may be formulated” in all the 

of the 1969 and 1986 Vienna Conventions does not mean 

depends upon whether it meets the conditions stipulated 

846 Cf. article 1 of the draft articles on responsibility of States for 
, vol. II (Part Two) 

12 December 2001, annex.
847

, 
vol. II (Part Two), p. 126.

848 , 2nd ed., Oxford, Clarendon 
Press, 1989.

849 This problem may very likely arise in connection with condi-

850 The same may obviously be said about unilateral statements 
which are neither reservations nor interpretative declarations, referred 
to in section 1.4.

in the law on reservations to treaties and, in particular, 
those stipulated in article 19 of the 1969 and 1986 Vienna 

of the well-established practice of “across the board” 

meant to constitute a decision on the validity of such a 

show that a unilateral statement of such a nature is indeed 
-

 

-
ary rules applicable to reservations and to interpretative 
declarations, which this Guide to Practice is intended to 

-
-

tions may formulate in respect of treaties, but which are 
not covered in the Guide to Practice.

far are interdependent and cannot be read and understood 
in isolation from one another.

Commentary

members of the Commission considered that purely and 

-

no reason to provide for a detailed examination of the for-
mal validity of the reservation by the depositary, as the 

-

manifestly impermissible from a substantive viewpoint 

of the Vienna Conventions were not met).

-

from the spirit in which the provisions of the Vienna Con-
ventions on the functions of depositaries had been drawn 
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up.851 -
mission considered it useful to consult Member States 
in the Sixth Committee of the General Assembly about 
whether the depositary could or should “refuse to commu-

a reservation that is manifestly inadmissible, particularly 
when it is prohibited by a provision of a treaty”.852

-

to Practice with the provisions of the 1969 Vienna Con-

stressed that the depositary must demonstrate impartiality 
and neutrality in the exercise of his functions and should 

reservations that were formulated. However, a number 
of representatives to the Sixth Committee expressed the 
view that, when a reservation was manifestly not valid, 
it was incumbent upon the depositary to refuse to com-

-
ervation of his position and, if the author maintained the 
reservation, to communicate it and draw the attention of 
the other parties to the problem.

(4) Most members of the Commission supported this 
intermediate solution. They considered that it was not 
possible to allow any type of censure by the depositary, 

-
municate the text of a manifestly invalid reservation to the 

-

defects that, in his opinion, affected it. Nevertheless, it 
was to be understood that, if the author of the reservation 
maintained it, the normal procedure would resume and 
the reservation should be transmitted, with an indication 

-
lowed in the case of a reservation that is not manifestly 
valid in terms of substance into line with the procedure to 
be followed in the case of reservations that present prob-

of: (a -
b) where 

851

2.1.7.
852

para. 25.

-

this procedure should be followed only if the “invalidity” 
a) 

and (b) of article 19 of the 1969 and 1986 Vienna Conven-
tions (a reservation prohibited by the treaty, or not pro-

reservations). Other members consider that the only real 
problem is that of the compatibility of the reservation with 

) of 
article 19). The majority considered that this procedure 

-

the different types of invalidity listed in article 19.

(6) Similarly, despite the contrary opinion of some of 
its members, the Commission did not consider it useful 

of the reservation and the depositary implied by draft 

b), under 
which the depositary must act “as soon as possible”. And, 

-

with the depositary. If it is not, the procedure must follow 
its course and the reservation must be communicated to 

the provisions of article 19 of the Vienna Conventions,853 
some members pointed out that the word was not appro-
priate in that case: in international law, an internationally 

854 but this 
is plainly not the case with reservations which are con-
trary to the provisions of the treaty to which they relate 
or which are incompatible with its object and purpose or 
which do not respect the stipulations as to form or time 

replace the words “permissible”, “impermissible”, “per-
missibility” and “impermissibility” by “valid”, “invalid”, 
“validity” and “invalidity”, and to amend this commen-

855

853 bis] and 
the commentary thereto, see Yearbook … 2002, vol. II (Part Two), 
pp. 45–46.

854 Cf. draft article 1 of the draft articles on responsibility of States 

855

similarly amended.



160. In the report of the Commission to the General 

the Commission proposed to the General Assembly that 
the law of unilateral acts of States should be included as 

development of international law.856

-
tion 51/160 of 16 December 1996, inter alia, invited the 
Commission to further examine the topic “Unilateral acts 
of States” and to indicate its scope and content.

162. At its forty-ninth session (1997), the Commission 

which reported to the Commission on the admissibility 
and feasibility of a study on the topic, its possible scope 
and content and an outline for a study on the topic. At the 
same session, the Commission considered and endorsed 

857

163. Also at its forty-ninth session, the Commission 
-

teur on the topic.858

resolution 52/156 of 15 December 1997, endorsed the 
Commission’s decision to include the topic in its work 

session (2005), the Commission received and considered 
859

-
-

856 , vol. II (Part Two), document A/51/10, 
pp. 97–98, para. 248, and Annex II, p. 133.

857 , vol. II (Part Two) A/52/10, pp. 64–65, 
paras. 194 and 196–210.

858 ., pp. 66 and 71, paras. 212 and 234.
859 First report: , vol. II (Part One), document A/

, vol. II (Part One), docu-
 Yearbook … 2000, vol. II 

, 
Yearbook … 

2002
report: Yearbook … 2003
seventh report: , vol. II (Part One), document A/

, vol. II (Part One), 
document A/CN.4/557.

tools.860

a number of studies, which were carried out in accordance 

for preliminary conclusions or proposals on the topic.

167. At the present session, the Commission had before 
it the Special Rapporteur’s ninth report (A/CN.4/569 and 
Add.1) which it considered at its 2886th, 2887th and 

168. The ninth report of the Special Rapporteur comprised 
861  

860

Year
, vol. II (Part Two), p. 96, para. 247 and footnote 516.

861  “Principle 5.
“

-
-

“Principle 6.
“

“A State that has formulated a unilateral act may not invoke as 

domestic law and the contradiction is manifest.” 
“Principle 7.

“
“1. (a) A State that is the author of a unilateral act may not 

was formulated on the basis of an error of fact or a situation that was 
assumed by the State to exist at the time when the act was formu-
lated and that fact or that situation formed an essential basis of its 
consent to be bound by the unilateral act.

“(b -
uted by its own conduct to the error or if the circumstances were 
such as to put that State on notice of the possibility of such an error.

act invalid if the author State was induced to formulate the act by the 
fraudulent conduct of another State. 

“3. Corruption of the representative of the State may be 

“4. Coercion of the person who formulated a unilateral act 

“5. Any unilateral act formulated as a result of the threat or use 
of force in violation of the principles of international law embodied 
in the Charter of the United Nations is invalid. 

“6. Any unilateral act which at the time of its formulation is 
-

national law ( ) is invalid.”

Chapter IX



and termination862 of unilateral acts. The second part dealt with 
863 the capacity of a State to formulate a unilateral 

act,864 the competence to formulate unilateral acts on behalf of 
the State,865

866

nature of the unilateral acts,867 and the interpretation of unilat-
eral acts.868

862 “Principle 8.
“

State:
 “(a

 “(b) If the act was subject to a resolutory condition at the time of 

 “(
 “(

that prompted the formulation of the act ( ) which 

 “(e -

863 “Principle 1.
“

“A unilateral act of a State means a unilateral declaration for-

under international law.” 

Option A
A unilateral act may be addressed to one or more States, the 

international community as a whole, one or more international 

Option B
A unilateral act formulated in accordance with international law 

864 “Principle 2.
“

“Every State possesses capacity to formulate unilateral acts in 
accordance with international law.
865 “Principle 3.

“
-

their State and to have the capacity to formulate unilateral acts on 
its behalf. 

“2. In addition to the persons mentioned in the previous para-

acts on behalf of the State if that may be inferred from the practice 
-

cumstances in which the act was formulated.”
866 “Principle 4.

“  

-

-
mation can be clearly inferred.”
867 “Principle 10.

“

that formulated the act.”
868 “Principle 11.

“
“The context in which a unilateral act was formulated by a State, 

169. On 5 July 2006 the Commission decided to re-
-

requested to prepare conclusions of the Commission on the 

the Special Rapporteur and its previous work on the topic.

-

-
-
-

869

principles to the attention of the General Assembly.

-

The International Law Commission,

  
-

mentaries thereto,

-

-

for the results he has achieved in the elaboration of the said principles. 

172. The Commission also expressed its deep appre-

under the chairpersonship of Mr. Alain Pellet for its untir-

the Special Rapporteur and after extensive debates, the 
Commission believes it necessary to come to some con-

have both become apparent. Clearly, it is important for 
-

tainty whether and to what extent their unilateral conduct 

174. The Commission is aware, however, that the con-
cept of a unilateral act is not uniform. On the one hand, 
certain unilateral acts are formulated in the framework 

-
national law,870 whereas others are formulated by States in 

869 See the  cases (Australia v. ) and (  
 v. ), 

, pp. 253 and 457, at p. 267, para. 43, and p. 472, para. 46.
870  

reservations to treaties, which are unilateral acts closely circumscribed 
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in accordance with the Commission’s previous decisions, 
only the latter have been examined by the Commission 
and its Special Rapporteur.871 On the other hand, in this 
second case, there exists a very wide spectrum of conduct 

-
-

some, the concept of a juridical act necessarily implies an 
express manifestation of a will to be bound on the part of 
the author State, whereas for others any unilateral conduct 

872 
the Commission and its Special Rapporteur have accorded 

by conduct other than formal declarations.

1. TEXT OF THE GUIDING PRINCIPLES 

Commission is reproduced below.

 

Noting that

Noting that

Noting 

Noting 

lateral acts 

871 See , vol. II (Part Two), pp. 64–65, 
paras. 198–208.

872 , vol. II (Part Two), p. 96, paras. 245–247. See 
also , vol. II (Part Two), para. 293.

 
 

(a

(b

(c

2. TEXT OF THE GUIDING PRINCIPLES WITH COMMENTARIES 
THERETO ADOPTED BY THE COMMISSION AT ITS FIFTY-EIGHTH 
SESSION

commentaries873 thereto adopted by the Commission at its 

 
 

Noting that 

Noting that 

873 -
prudence of the ICJ and pertinent State practice analysed by several 

-
Yearbook … 

, vol. II (Part One), document A/CN.4/557.



tional laws.

Commentary

-
cate what they are based on, is very directly inspired by 
the 
December 1974 in the  case.874 In the case 

, the Court was careful to point out that “it all 
depends on the intention of the State in question”.875

(2) Most of the cases studied illustrate this principle. 
Besides the declarations made by France in 1974 on the 
cessation of nuclear tests in the atmosphere,876 the public 

877 and Jordan’s waiver of claims to the West 
Bank territories878 represent an important indication of their 
authors’ intention to commit themselves. The Ihlen Dec-

-
879 and the Colombian 

-
ties880 are not counter-examples: they relate only to bilateral 
relations between the two States concerned.881

874 (Australia v. ) and ( v. ) 
(see footnote 869 above), pp. 267–268, paras. 43 and 46, and pp. 472–
473, paras. 46 and 49.

875  
, p. 573, para. 39.

876 See the cases (Australia v. ) and (  
v. ) (footnote 869 above), pp. 265–266, paras. 34 and 

37, and pp. 469 and 471, paras. 35 and 40.
877 United Nations, Treaty Series, vol. 265, No. 3821, p. 299. This 

report, , vol. II (Part One), document A/CN.4/557, 

878

Special Rapporteur (see footnote 877 above), paras. 44–45.
879 See the decision of the PCIJ in 

 ., , p. 22, at 
Year

, vol. II (Part One), document A/CN.4/557, paras. 116–
126. It should, however, be pointed out that whether this declaration 
constituted a unilateral act is controversial ( , para. 122).

880

Mundo, 1983, pp. 337–339.
881

Commentary

Just as “[e]very State possesses capacity to conclude 
treaties”,882

883

Commentary

 
884 -

ments of 22 December 1986 in the 
 case885 and of 3 February 

2006 in the  
case.886 In the 

and  

content of the declarations cited or the circumstances in 
which they were made “from which it [could] be inferred 

887

-

Commission’s view, it is particularly important to take 
account of the context and circumstances in which the 
declarations were made in the case of the Swiss state-

Nations staff,888 889 and 
Jordan’s waiver of claims to the West Bank territories.890

882 1969 Vienna Convention, art. 6.
883

and 3.
884 (Australia v. ) and ( v. ) 

(see footnote 869 above), pp. 269–270, para. 51, and pp. 474–475, 
para. 53. 

885  (see foot-
note 875 above), pp. 573–574, paras. 39–40. 

886 (New Applica-
tion: 2002) (see footnote 637 above) p. 28, para. 49. 

887 
v.  

Reports , p. 14, at p. 132, para. 261, and 
 (see footnote 875 above), pp. 573–574, 

para. 39. 
888 Yearbook … 

, vol. II (Part One), document A/CN.4/557, paras. 138–156.
889 -

duct other than unilateral statements, the courses of conduct followed 
by Cambodia and Thailand in the Temple of Preah Vihear case (

, 
the case, of 15 June 1962) ( , p. 6, 
at pp. 32–34).

890  
Special Rapporteur, , vol. II (Part One), document A/
CN.4/557, paras. 47–48. 
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(3) Several of these examples show the importance of 

-
taken891 892), or, on the 
contrary, object to893

“commitments” at issue.894 

competence.

Commentary

-
ent jurisprudence of the PCIJ and the ICJ, on unilateral 
acts and the capacity of State authorities to represent and 

on jurisdiction and admissibility in the case of 
, the ICJ observed, 

treaties,895 that

in accordance with its consistent jurisprudence (
v.  

v.
, p. 622, 

v. , pp. 21–22, 
v. 

, p. 71), it is a 
well-established rule of international law that the Head of State, the 

896 

891

., paras. 63–64), and the reactions to 
Jordan’s statement about the West Bank ( ., paras. 48 and 50–51). 

892 See , 1945, vol. 59, part 2 (Wash-

report of the Special Rapporteur, , vol. II (Part One), 

(footnote 880 
-

Colombia. 
893

, 
vol. II (Part One), document A/CN.4/557, paras. 38–39) or the Rus-
sian protest at the law passed by Turkmenistan in 1993 on the delimi-
tation of its internal and territorial waters in the Caspian Sea ( ., 
paras. 84–98).

894 See the reactions of the non-nuclear-weapon States to the state-
ments made in April 1995 to the Conference on Disarmament by the 
permanent members of the Security Council (
their scepticism is, incidentally, vindicated by the content of those state-

895 See article 7 of the 1969 Vienna Convention.
896 

 (see footnote 637 above), p. 27, para. 46.

(2) State practice shows that unilateral declarations cre-

Heads of State or Government897

Affairs898

called into question. In the two examined cases in which 

arose, both related to compliance with the domestic law 
of the State concerned.899

to be 
900 In the case 

because its author had no authority to make such a com-

the validity of the commitment at the international level.901

902 the ICJ did, 

their purview. This may be true, for example, of holders of 

903

Commentary

ICJ mentioned the relative unimportance of formalities904 

897

the Special Rapporteur, , vol. II (Part One), document 

., para. 55), the 
statements of 8 June and 25 July 1974 and the letter of 1 July 1974 by 
the President of the French Republic ( ., para. 71), or the statement 
made on 28 September 1945 by President Truman of the United States 

., para. 127).
898 See the note dated 22 November 1952 from the Colombian 

 
., para. 13), the statement from the 

., para. 36), the statement by the French Minister for For-
-

ber 1974 about the cessation of nuclear tests in the atmosphere ( ., 
para. 71), the statements made, as representatives of nuclear-weapon 

and the United States Secretary of State to the United Nations Secu-
rity Council ( ., para. 106), and the statement by Mr. Ihlen, the Min-

., para. 116).
899 See the case of the statement made by the Colombian Min-

., paras. 24–35) 
., 

paras. 53–54).
900 ., para. 54. 
901 ., para. 35. 
902 

(see footnote 637 above). 
903 , p. 27, para. 47. 
904 See  (footnote 26 above), 

v.  



Temple of Preah Vihear case in con-
nection with unilateral conduct.905 In the  

not a domain in which international law imposes any special or strict 

no essential difference, for such statements made in particular circum-
stances may create commitments in international law, which does not 
require that they should be couched in written form. Thus the question 
of form is not decisive.906

(2) State practice also shows the many different forms 
that unilateral declarations by States may take. The vari-
ous declarations by France about the cessation of atmos-
pheric nuclear tests took the form of a  from 

note, a letter from the President of the Republic sent 
directly to those to whom the declaration was addressed, 

to the General Assembly.907

show that, while written declarations prevail,908 it is not 
unusual for States to commit themselves by simple oral 
statements.909

(3) France’s statements on the suspension of atmos-
pheric nuclear tests also show that a unilateral commit-

-

on the  cases, the ICJ did not concentrate on 
any particular declaration by the French authorities but 

-
ments [of the President of the French Republic], and those 

authority, up to the last statement made by the Minister of 
Defence (of 11 October 1974), constitute a whole. Thus, 
in whatever form the statements were expressed, they 

in which they were made”.910

 , p. 595, at 
p. 612, para. 24, and pp. 613–614, para. 26. 

905 See v.
 , p. 17, 

at p. 31.
906 (Australia v. ) and ( v. ) 

(see footnote 869 above), pp. 267–268, para. 45, and p. 473, para. 48.
907 Yearbook … 

, vol. II (Part One), document A/CN.4/557, paras. 71–72. 
908 Consider the examples of the note dated 22 November 1952 

, pp. 55 
et seq.
Turkmenistan ( ., paras. 85 and 99), the statements by the nuclear-
weapon States (statements made before an international body, ., 
paras. 106–107), the Truman Proclamation of 28 September 1945 
(

., 
paras. 140–142). 

909 See, for example, Jordan’s waiver of its claims to the West Bank 
territories in a public speech ( ., para. 44), or the Ihlen Declaration 
(

 (footnote 879 above), p. 71).
910 (Australia v. ) and ( v. ) 

(see footnote 869 above), p. 269, para. 49, and p. 474, para. 51. See 

 
Rapporteur, , vol. II (Part One), document A/
CN.4/557, paras. 138–156. 

States or to other entities.

Commentary

(1) Several of the cases examined remain within the scope 

these unilateral declarations by a State had another State as 
the sole addressee. Such was the case of the Colombian dip-

911 the Cuban declara-
912 the 

913 and the Ihlen Declaration.914

other declarations were addressed to the international com-

not addressed only to the States parties to the Convention 

Italy, the Netherlands, Russia, Spain and Turkey respect-

Users’ Association, but to the entire international commu-
nity.915 Similarly, the Truman Proclamation,916 and also the 

917 were also made  and, 
-

nity in its entirety.918 The same holds for the declaration 

claims to the West Bank territories, which was addressed 
simultaneously to the international community, to another 
State (Israel) and to another entity, the Palestine Liberation 

919 

 

911

paras. 15–16.
912 ., para. 36. 
913 ., paras. 85 and 99. 
914 ., para. 117. 
915 ., para. 62. 
916 ., para. 127.
917 -

annexed documents should be made available to them. See 
Tests (Australia v. ) and ( v. ) (footnote 869 
above), pp. 255–256, paras. 7 and 9, and p. 459, paras. 7 and 9.

918 , pp. 269–270, paras. 50–51, and pp. 474–475, paras. 52–53.
919 Yearbook … 

, vol. II (Part One), document A/CN.4/557, para. 45. Other uni-
-

., 
paras. 138 et seq.) 
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Commentary

 cases, the ICJ 
stressed that a unilateral declaration may have the effect 

-
920 

.921

unilateral declaration, it must be interpreted in a restric-

in the  cases when it held that “[w]hen States 
make statements by which their freedom of action is to be 
limited, a restrictive interpretation is called for”.922 The 

addressee.923

of the interpretation, attention is drawn to the observation 
by the ICJ that 

Article 36 of the Statute [of the International Court of Justice924] is not 
identical with that established for the interpretation of treaties by the 

compatible with the  character of the unilateral acceptance 
of the Court’s jurisdiction.925

-
-
-

in the  case, “to assess the intentions of 
the author of a unilateral act, account must be taken of 
all the circumstances in which the act occurred”,926 which 

920 (Australia v. ) and ( v. ) 

921 
 (see footnote 637 above), pp. 28–29, paras. 50 and 52.

922 (Australia v. ) and ( v. )  
(see footnote 869 above), p. 267, para. 44, and pp. 472–473, para. 47.

923 See  (foot-
note 875 above), pp. 573–574, para. 39.

924

made under Article 36 of the Statute of the Court lie outside the scope 
of the present study (see footnote 856 above). That said, the Court’s 

sensu.
925 v.

 , p. 432, 
at p. 453, para. 46. See also 

v.
 , p. 275, at p. 293, 

para. 30.
926  (see foot-

 (footnote 637 above), p. 29, 
para. 53, and (Australia v. ) and ( v. 

) (footnote 869 above), pp. 269–270, para. 51, and pp. 474–475, 
para. 53. 

-

Commentary

The invalidity of a unilateral act which is contrary to 
a peremptory norm of international law derives from the 

that there was no obstacle to the application of this rule to 
the case of unilateral declarations.927

 case, the 
Court did not exclude the possibility that a unilateral dec-
laration by Rwanda928 could be invalid in the event that it 

, which proved, 
however, not to be the case.929

Commentary

(1) It is well established in international law that obli-

without its consent. For the law of treaties, this principle 
-

vention.930 There is no reason why this principle should 

to which it has addressed a unilateral declaration unless 
-

931 In the circumstances, the 
State or States concerned are in fact bound by their own 
acceptance.

(2) The 1945 Truman Proclamation, by which the United 

-

theory derived from a particular source that has secured a 

927 See , vol. II (Part Two), document A/54/10, 
Yearbook … 2000, vol. II (Part Two), document 

A/55/10, pp. 97–98, para. 597. 
928 The declaration in this case was a reservation, a unilateral act 

-

929 See 
 (footnote 637 above), p. 33, para. 69.

930

to the 
 (footnote 714 above), p. 21.

931

above).



932 In fact, the other States responded 

declarations933 and, shortly thereafter, the content of the 
Proclamation was taken up in article 2 of the 1958 Geneva 
Convention on the Continental Shelf. It could therefore 

very short time, to a new norm of international law. The 
ICJ remarked in that context: “The Truman Proclamation 

the positive law on the subject, and the chief doctrine it 

the Continental Shelf.”934 

(a

(b

(c

932 (see footnote 789 above), p. 53, 
para. 100.

933 See the case of Mexico,
, vol. I (United Nations publication, Sales No. 1951.V.2), 

Yearbook … 
, vol. II (Part One), document A/CN.4/557, para. 132. 

934  (see footnote 789 above), pp. 32–33, 
para. 47.

Commentary

 cases, the 

been made in implicit reliance on an arbitrary power of 
reconsideration”.935 This does not, however, exclude any 
power to terminate a unilateral act, only its arbitrary with-
drawal (or amendment).

(2) There can be no doubt that unilateral acts may be 

The Commission has drawn up an open-ended list of cri-

whether or not a withdrawal is arbitrary.

(3) A similar situation occurs where the declaration 
itself stipulates the circumstances in which its author may 
terminate it936 or when its addressees have relied on it in 

937 A unilat-
-

within the strict limits of the customary rule enshrined in 
article 62 of the 1969 Vienna Convention.938 

935 (Australia v. ) and ( v. ) 
(see footnote 869 above), p. 270, para. 51, and p. 475, para. 53. 

936 When the circumstances do not exist.
937 

s , p. 392, at p. 415, para. 51.
938 See v.

 , p. 49, 
at p. 63, para. 36, and (footnote 363 
above), p. 64, para. 104.



work.939

structure and approach to the topic was annexed to the 
report of the Commission to the General Assembly on 

940

its resolution 55/152 of 12 December 2000, the General 
Assembly took note of the topic’s inclusion.

Mr. Ian Brownlie as Special Rapporteur for the topic.941 

59/41 of 2 December 2004, endorsed the decision of the 

-
-

porteur942 as well as a memorandum prepared by the Sec-

an examination of practice and doctrine”.943 At its 2866th 

in particular the more contemporary practice as well as 
any other relevant information.944

181. At the present session, the Commission had the 
second report of the Special Rapporteur (A/CN.4/570) 
before it. The Commission considered the Special Rap-

to 21 July 2006.

1. GENERAL REMARKS ON THE TOPIC

(a)

182. The Special Rapporteur observed that his second 
945 

focused on two matters: (a

939 Yearbook … 2000, vol. II (Part Two), p. 131, para. 729.
940 ., Annex.
941 , vol. II (Part Two), p. 120, para. 364.
942 , vol. II (Part One), document A/CN.4/552.
943

944 , vol. II (Part Two), p. 27, para. 112.
945 See footnote 942 above.

of the debate in the Commission and the substantial points 
made by various Governments in the debate in the Sixth 
Committee at the sixtieth session of the General Assem-

b

-
ally part of the law of treaties and not of the law on the 
use of force. He also recalled the views expressed in the 
Sixth Committee that the subject was closely related to 
other domains of international law, such as international 
humanitarian law, self-defence and State responsibility.

(b)

184. It was reiterated that it was not possible to maintain 
a strict separation between the law of treaties and other 
branches of international law such as that of the rules 

-
national relations, international humanitarian law and the 

-
ful acts, which were also of relevance to the topic.

(c)

the nature of the debate in the Commission and the exist-
ence of substantial differences of opinion on important 
aspects of the subject, it would be premature to send the 

the Commission in 2007 would not necessarily be famil-
-

forward would be for the Special Rapporteur to prepare 

2. ARTICLE 1. SCOPE946

(a)

-
tion made in the Sixth Committee that, since article 25 of 
the 1969 Vienna Convention allowed for the provisional 
application of treaties, it seemed advisable that the draft 

946 Draft article 1 reads as follows:
“

 
in respect of treaties between States.”

Chapter X



applied. He also noted that some members of the Com-

f), of 
the 1969 Vienna Convention, and those which are not.

(b)

distinction between effects on different provisions of the 
treaty as opposed to on the entire treaty, as well as that 
between the effects on the treaty itself and those on the 

suspension and termination of the treaty or provisions 
thereof.

(c)

188. The Special Rapporteur accepted that he would 
have to explore issues related to the scope of the topic 

-

subjects like 

3. ARTICLE 2. USE OF TERMS947

(a)

a), the Special Rappor-
teur observed that there was support for the inclusion of 

190. He noted that the most problematic issue was the 
b), which 

the distinction between international and non-interna-

character and noted that the question provoked marked 
differences of opinion in the Sixth Committee. He 

-
tion on the inclusion or not of non-international armed 

-
tional law.

947 Draft article 2 reads as follows:
“

“For the purposes of the present draft articles:
“(a

“(b
involves armed operations which by their nature or extent are likely 
to affect the operation of treaties between States parties to the armed 

(b)

a -
-

-

an administration of the occupied territory, such as the 
.948 Others preferred 

framework of international law.

-
b) was the subject of criticism: reference was 

-
mon in the contemporary world, and a preference was 

949 case, 

armed forces were not involved.

affect relations between the States parties to the treaty 

the application of the treaty indirectly. These may include 
-

stances and therefore lead to the suspension or termina-
tion of a treaty to which the State involved in the internal 

are not involved, and, as such, were best analysed within 
the framework of the 1969 Vienna Convention.

194. Support was also expressed for the view of the 
Netherlands that military occupations should also be 

-
tion for the Protection of Cultural Property in the Event 

advisory opinion of the ICJ in the 

ian Territory case.950

that military occupations should more properly be seen 

under international administration. Others were of the 

948 -

(A/48/486, annex).
949 v.

, International Tribunal for the Former 
-
-

ary 1996), pp. 54–55, para. 70.
950 

,  , 
p. 136.



view that such situations should not be considered as they 
-

“third kind”, such as the “war on terrorism”, should be 

the activities of non-State actors since such an approach 
could threaten the stability of the treaty system.

accordance with the Charter of the United Nations. Refer-
ence was made to the 1985 resolution of the Institute of 
International Law which had drawn such a distinction.951 
This opinion was shared by the majority of members of 
the Commission.

(c)

-

with such treaties in the present draft articles.

-
cern he had related to the implication from some of the 

-
-

a -
poses of the draft articles. To his mind, the concept of 

by the intention of the parties in draft article 4. One of 

the previous year that draft article 10 would be carefully 
redrafted.

4. ARTICLE 3. IPSO FACTO TERMINATION OR SUSPENSION952

(a)

199. The Special Rapporteur noted that draft article 3 
was the primary article because it was based on the cen-

does not  terminate or suspend the operation 

951

(art. 7), Yearbook of the Institute of International Law, vol. 61-II (1986).
952 Draft article 3 reads as follows:

“Ipso facto termination or suspension
 terminate or 

suspend the operation of treaties as:
“(a
“(b

State.”

of treaties. He noted that it was not strictly necessary, 
in the sense that draft article 4 could stand without it. 
Nonetheless it was useful to rebut the historical view 

recalled that the phrase “ ” would be replaced 
by “necessarily”.

(b)

200.  General support was expressed for the retention 
of draft article 3 which was considered central to the draft 
articles. Support was also expressed for the Special Rap-
porteur’s proposal to replace the phrase “ ” with 
“necessarily”, which would serve as an indication that in 

termination of treaties, but in others it would not, i.e. dif-
ferent effects were possible for different treaties. Others 

retain the expression “ ” to indicate that outbreak 

5. ARTICLE 4. THE INDICIA OF SUSCEPTIBILITY TO TERMINA-
TION OR SUSPENSION OF TREATIES IN CASE OF AN ARMED 
CONFLICT953

(a)

201. The Special Rapporteur pointed to the reliance on 
the concept of the intention of the parties, which had been 

scepticism, he was of the view that it was the only work-
able concept available. He noted that it was not infrequent 
that decision makers and tribunals had to construct the 

that it was necessary to include other factors, such as the 
object and purpose of the treaty and the circumstances of 

202. There remained the question of the relationship 
between draft articles 4 and 7. It was his intention that the 
two provisions would be applicable on a basis of coor-
dination. In addition, draft article 4 referred to articles 
31 and 32 of the 1969 Vienna Convention, which was 

the present context.

(b)

203. The view was expressed that the criterion of inten-

of the principle of the prohibition of recourse to armed 

953 Draft article 4 reads as follows:
“

“1. The susceptibility to termination or suspension of treaties in 

of the parties at the time the treaty was concluded.
-

bility to termination or suspension shall be determined in accordance:
“(a) With the provisions of articles 31 and 32 of the Vienna 

“(b



was expressed with the view that it was not realistic to 
think that parties contemplate the effect of an armed con-

-

continuance of the treaty, or one of its provisions, in the 

-
bers also referred to the criteria of the object and purpose 

-
tion itself. It was also pointed out that it was necessary 
to take into account the subsequent history of the treaty 
as contemplated in articles 31 and 32 of the 1969 Vienna 
Convention.

(c)

to pursue the question of intention further. At the same 

part of international law. It was quite common to see ref-

in the context of reservations to treaties. Instead, the prob-
lem was the ascertainment of evidence of intention.

6. ARTICLE 5. EXPRESS PROVISIONS ON 
THE OPERATION OF TREATIES954

(a)

205. The Special Rapporteur remarked that the draft 

However, he felt it helpful to have such a provision for 
the sake of clarity, and he noted that the Commission had 

(b)

dealt with in separate draft articles. It was also proposed 

a), of the Harvard Research in 
International Law draft convention on the law of trea-
ties.955 Reference was made to the advisory opinion of 
the ICJ in the 

case,956 

were not excluded as a result of the operation of 
.

954 Draft article 5 reads as follows:
“

accordance with their express provisions are operative in case of an 
-
-

sion or waiver of the relevant treaties.
-

accordance with the Vienna Convention on the Law of Treaties.”
955 -

tional Law, Part. III, “The Law of Treaties”, p. 657, at p. 1183.
956 See footnote 950 above.

7. ARTICLE 6. TREATIES RELATING TO THE 
OCCASION FOR RESORT TO ARMED CONFLICT957

(a)

-
ful settlement ensued.

(b)

208. General support was expressed for the Special 
Rapporteur’s proposal to delete the provision.

8. ARTICLE 7. THE OPERATION OF TREATIES ON THE BASIS 
OF NECESSARY IMPLICATION FROM THEIR OBJECT AND 
PURPOSE958

(a)

209. The Special Rapporteur noted that the provision 
was complementary to draft article 4. It was also the main 
source of debate and comment by Governments. There 

United States that it was a mistaken approach to resort 

-
ciples or policy elements in the discernment of the el-

was customary law, or nascent customary law, support-

957 Draft article 6 reads as follows:
“
“A treaty, the status or interpretation of which is the subject mat-

ter of the issue which was the occasion for resort to armed con-

presumption will be rendered inoperable by evidence of a contrary 

958 Draft article 7 reads as follows:
“

“1. In the case of treaties the object and purpose of which 
involve the necessary implication that they continue in operation 

as such inhibit their operation.

“(a
“(b

“(

“(
“(e
“(f 

“(
“(h

-

“(i -

“(
“(k
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-

analysis of the State practice and case law, which could 
be prepared by the Secretariat with assistance from the 
Special Rapporteur.

(b)

210. Different views were expressed on draft article 7. 
For some, the provision was useful but needed to be clari-

on treaties: an examination of practice and doctrine”959 by 
-

-

)). 

959 See footnote 943 above.

Others supported the proposal to delete the provision. It 
was pointed out that any list of examples of types of trea-
ties created an presumption that treaties not 

-

Support was expressed for the Special Rapporteur’s pro-

practice and jurisprudence. Still others considered it more 

conclusion that a treaty or some of its provisions should 
continue or should be suspended or terminated in the 

(c)

211. The Special Rapporteur recalled that the list of cat-
-

ance for the discovery of intention in draft article 4, and 
reiterated that he was prepared to revisit the provision.



(
960

possible overall structure and approach to the topic was 
annexed to the report of the Commission to the General 

961 The 
General Assembly, in resolution 59/41 of 2 December 

-

(

Rapporteur for the topic.962 The General Assembly, in 

endorsed the decision of the Commission to include the 

214. At the present session, the Commission had the pre-
liminary report of the Special Rapporteur (A/CN.4/571) 
before it. The Commission considered the report at its 

2006.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR

215. The Special Rapporteur observed that his report 

-
nary plan of action for the future work on the topic. While 
it was premature to take a decision, it was useful to receive 

form of the work on the topic.

216. A key question to be considered was whether the 

-

international offences. He noted that there was no consen-

“
on the provisions of particular international treaties, but 

960 , vol. II (Part Two), p. 120, paras. 362–363.
961 ., Annex, pp. 123–126.
962 , vol. II (Part Two), p. 92, para. 500.

-
ple of universal jurisdiction in criminal matters and the 
principle  should be undertaken.

-
dite or prosecute, the Special Rapporteur noted that it was 

-
tion—either  or the State was released 

218. The Special Rapporteur recalled that, while the 
-

mulated in the alternative, there was the possibility of a 
“triple alternative”, which contemplated the existence of 
a jurisdictional competence to be exercised by an interna-
tional criminal tribunal.

stated his intention to proceed in future reports to for-

. It was 

practice of States in the area, and to compile a complete 

He proposed that the Commission could address a writ-

their contemporary practice.

2. SUMMARY OF THE DEBATE

220. The Commission welcomed the preliminary report, 

It was proposed that the topic could be further limited to 

-

-

solely foreseen under national laws.

221. In addition, it was observed that a more limited 

the sectoral conventions for the suppression of interna-

namely to submit the case to the competent authorities 

Chapter XI



“for the purpose of prosecution”, as opposed to an obli-

since the independence of prosecution was a cardinal 
principle in their national criminal procedures.

-

-

depended on the treaties in place between the parties and 
on the circumstances. In addition, since crimes were typi-

-

-
dite or prosecute had acquired a customary status, at least 
as far as crimes under international law were concerned. 
Further, some considered that the procedure of deporta-
tion was relevant to the topic.

224. It was proposed that the Commission could con-

-

-

in situations where extradition could expose the indi-
vidual to torture, the death penalty or even life imprison-
ment. It was also recalled that in the situation of interna-
tional crimes some of the limitations on extradition were 
inapplicable.

-
tion to prosecute arose. The focus, therefore, should be on 

The view was expressed that the Commission should not 
deal with all the collateral rules on the subject, which 
were linked to it but not necessarily part of it. It was also 
proposed that the focus should be limited to the elabora-
tion of secondary rules.

extradite or prosecute and that of universal criminal juris-
diction. It was recalled that the Commission had decided 
to focus on the former and not the latter, even if for some 
crimes the two concepts existed simultaneously. It was 

pointed out that the topic did not necessarily require a 
study in extraterritorial criminal jurisdiction. If the Com-
mission were nonetheless to embark on a consideration of 

the different kinds of universal jurisdiction, particularly 
whether it was permissive or compulsory, be considered. 

jurisdiction could only be exercised when the person was 
present in a particular State or whether any State could 
request the extradition of a person from another State on 

had their own 
opinion, it would be necessary to favour that third path 
insofar as possible.

-
-

-

preference was expressed for the eventual formulation of 

only under international treaties, then a draft of a recom-
mendatory nature would be more appropriate.

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

the scope of the topic be limited as far as possible so as to 
concentrate on the issues directly connected with the obli-

” 
and “ ”. He supported such an approach especially 

the existence of a “triple alternative” in the context of the 
jurisdiction of international criminal tribunals.

-
teur noted that the Commission had opted for a cautious 

applicable to all offences under criminal law. Support 

of which the concept of universal jurisdiction, as well as 
the principle , had already received 

-

-

aut dedere aut judicare



on the elaboration of secondary rules. The Special Rap-

international and national judicial decisions should be 
considered.

references in the debate to the “principle” of 

of the Commission’s work on the topic, the Special Rap-
porteur noted that preliminary support existed for the for-

intention to proceed in future reports with the formulation 
of draft rules on the concept, structure and operation of 

.
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-

963 it established a Study Group and subsequently 
-

964 The 
-

undertaken,965 -
son of the Study Group on the question of “The function 
and scope of the  rule and the question of 

(2005) sessions of the Commission, the Study Group was 
successively reconstituted under the chairpersonship of 
Mr. Martti Koskenniemi and carried out several tasks. In 
2003, it set a tentative schedule for work to be carried 
out for the remainder of the quinquennium (2003–2006), 

to be adopted for that work.966 In 2004, the Study Group 
held discussions on the study by its Chairperson on “The 
function and scope of the  rule and the ques-

on the outlines prepared in respect of the other remain-
967 In 2005, the Study Group held discussions 

on (a
the study on “The function and scope of the  

b) a 

963

Yearbook … 2000, vol. II 
-
-

tional law”, ., Annex, p. 143).
964 Yearbook … 2002, vol. II (Part Two), p. 97, paras. 492–494.
965

“(a) The function and scope of the  rule and the ques-

“(b
of international law applicable in the relations between the parties (arti-

), of the 1969 Vienna Convention), in the context 
-

“(

“(

“(e) Hierarchy in international law: 
, Article 103 of the Charter of the United Nations as 

966 Yearbook … 2003, vol. II (Part Two), pp. 96–99, paras. 415–435.
967 , vol. II (Part Two), pp. 112–119, paras. 303–358.

relevant rules of international law applicable in the rela-
) of 

developments in international law and concerns of the 
) a study on the application 

) a study on 

of the parties only (article 41 of the 1969 Vienna Conven-
e) a study on hierarchy in international law: 

 and Article 103 of the 

held discussion on an informal paper on the “disconnec-
tion clause”.968

235. The Study Group decided to approach the various 
-

-

its work: (a -
-

vidual outlines and studies submitted by individual mem-

in the Study Group, and (b

and the discussions in the Study Group. The latter was to 
be a concrete, practice-oriented set of brief statements that 
would serve, on the one hand, as the summary and conclu-
sions of the Study Group’s work and, on the other hand, 

969

-

work of the Study Group.

237. At the current session, the Study Group was reconsti-

on 4, 11, 12, 13 and 17 July 2006. The Study Group had 

968 , vol. II (Part Two), pp. 84–91, paras. 449–493.
969 ., paras. 447–448. See also Yearbook … 2002, vol. II 

Yearbook … 2003, vol. II (Part Two), pp. 96–97, 
, vol. II (Part Two), pp. 111–112, 

paras. 301–302.

Chapter XII

 



Group, Mr. Martti Koskenniemi, as well as a set of draft 
conclusions based on that study (A/CN.4/L.682 and Corr.1 

prepared by the various members of the Study Group and 

Study Group. The addendum to the document incorporated 
the draft conclusions of the Study Group’s work between 
2002 and 2005, as well as additional draft conclusions and 

42 conclusions (see section D.2 below). The Study Group 
stressed the importance of the collective nature of its con-

the Chairperson, on which they are based.

-
mission, on 27 and 28 July 2006, the Chairperson of the 
Study Group introduced the report of the Study Group.

-
ered the report of the Study Group (see section D below). 
A proposal by a member to make a distinction between 

-

conclusions of the Study Group (see section D.2 below), 
-

Commission requested that, in accordance with the usual 

of the Study Group be made available on the website of 
the Commission and also be published in its Yearbook.

-

The International Law Commission,

 the report and the conclusions of the Study 

 to the Study Group and its Chairperson, Mr. Martti 
 

-

1. BACKGROUND

241. In the past half-century, the scope of international 
law has increased dramatically. From a tool dedicated to 

deal with the most varied kinds of international activity, 
from trade to environmental protection, from human 

social activity that would not be subject to some type of 

242. However, this expansion has taken place in an 
-

-
-

-
-

tively autonomous spheres of social action and structure.

-

-
tion for such specialist systems as “trade law”, “human 

-

cannot be doubted, assessments of the phenomenon have 

-

seen here a predominantly technical problem that has 

activity and may be controlled by the use of technical 
970 It is in order to assess 

970

-

for example E. Loquin and C. Kessedjian (eds.), 

International Law

, Oxford University Press, 2005. Different perspectives 

, 

-

University Press, 2002, pp. 115–140. See also “Symposium issue: 

 vol. 31, 

and R. Huesa Vinaixa (eds.), 
 

vol. 297 (2002). For more references, see M. Koskenniemi 

, vol. 15, No. 3 (2002), pp. 553–579.
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-

in 2002 the Commission established the Study Group to 
deal with the matter.

problems. The former have to do with the jurisdiction and 

inter se. The 
Commission has decided to leave this question aside. The 
issue of institutional competencies is best dealt with by 
the institutions themselves. The Commission has instead 

How should the relationship between such “boxes” be 
conceived? More concretely, if the rules in two or more 

246. Like the majority of academic commentators, the 
Commission has understood the subject to have both 

-

-
cation and expansion of international law”. On the one 

-

-

the development and expansion of international law in 
response to the demands of a pluralistic world. At the 

-
niques international lawyers have used to deal with the 

247. The rationale for the Commission’s treatment of 

-

problems of coherence in international law. New types 

to respond to new technical and functional requirements. 

-
national environment. “Trade law” develops as an instru-
ment to respond to opportunities created by comparative 

comes with its own principles, its own form of expertise 
and its own “ethos”, not necessarily identical to the ethos 

-

and rely on principles that may often point in different 

includes new types of treaty clauses or practices that may 

develop precisely in order to deviate from what was ear-

248. It is quite important to note that such deviations 

-
-

late the experienced differences between the interests 
or values that appear relevant in particular situations or 

-

-
-

in turn, certain provisions of treaties enter into the corpus 

the law itself.

-
mentation is inevitable, it is desirable to have a frame-

the 1969 Vienna Convention. One aspect that unites prac-

are understood by the relevant actors to be covered by the 
law of treaties. This means that the 1969 Vienna Conven-

-

250. In order to do that, the Commission’s Study Group 

relationships between such rules and principles so as to 
determine how they should be used in any particular dis-

of the principles that should be taken into account when 

rules and principles.

2. CONCLUSIONS OF THE WORK OF THE STUDY GROUP

251. The conclusions reached in the work of the Study 
Group are as follows:

(a) General

(1) . International 
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system, international law is not a random collection of 

-

to earlier or later moments in time.

determine the precise relationship between two or more 
rules and principles that are both valid and applicable in 
respect of a situation.971 For that purpose the relevant rela-

. This is the case 
where one norm assists in the interpretation of another. 
A norm may assist in the interpretation of another norm 

are applied in conjunction.

. This is the case where two 
norms that are both valid and applicable point to incompat-
ible decisions so that a choice must be made between them. 

-

(3) . 

more norms to each other, the norms should be interpreted 
-

vention, and especially the provisions in its articles 31–33 

(4) 
accepted principle that when several norms bear on a sin-

(b) 

(5) . The maxim
-

treaty, between provisions within two or more treaties, 
and between a treaty and a non-treaty standard, as well 
as between two non-treaty standards.972 The source of the 

971 That two norms are 
each cover the facts of which the situation consists. That two norms are 

972

, UNRIAA, vol. XXI (Sales No. E/F.95.V.2), pp. 53 et 
seq., at pp. 99–100 (or ILR, vol. 52 (1979), pp. 97 et seq.
Case C-96/00, 

, (2002-7), pp. 6367 et seq., at pp. 6398–6399, 
v. 

, vol. 258 (1993), pp. 34 et seq., at 
p. 57, v. 

 , vol. 77 (1984), pp. 6 et seq., at p. 27, 

standard. However, in practice treaties often act as 
 by reference to the relevant customary law and 

973

(6) . The relationship between 
the  maxim and other norms of interpreta-

way. Which consideration should be predominant—i.e. 

norm—should be decided contextually.

(7) . That special law has pri-
-

of the particular features of the context in which it is to be 

may also often create a more equitable result and it may 

(8) lex specialis. Most of international law 
is dispositive. This means that special law may be used 
to apply, clarify, update or modify, as well as set aside, 

(9) lex specialis . The appli-

974

and applicable and will, in accordance with the principle 

relevant special law and will become fully applicable in 
situations not provided for by the latter.975

v.
, vol. 300 (1995), pp. 34 et seq. v. 

, pp. 203 
et seq., at p. 225, para. 69. For application between different instru-
ments, see (footnote 26 above), 
p. 31. For application between a treaty and non-treaty standards, see
Corporation v. , Case No. 

States Claims Tribunal Reports, vol. 8, p. 373, at p. 378. For applica-
 see 

Reports , p. 6, at p. 44. In that case, the Court said: “Where therefore 

Court must attribute decisive effect to that practice for the purpose of 
-

973 In  

claim based on a customary-law rule if it has by treaty already provided 
means for settlement of a such a claim” (p. 137, para. 274).

974 Thus, in 
 (see footnote 887 above), the ICJ noted: “It will … be clear 

that customary international law continues to exist and to apply, sepa-

law have an identical content” (p. 96, para. 179).
975 In the 

, p. 226, the ICJ described the relationship 

way: “the protection of the International Covenant of Civil and Political 

the Covenant … . The test of what is an arbitrary deprivation of life, how-
ever, then falls to be determined by the applicable , namely, 



(10) . Certain types of 
976

special law. 
set out in conclusions (32), (33), (40) and (41) below.977 
Moreover, there are other considerations that may provide 

in which case the  presumption may not apply. 

Whether such prevalence may be inferred from the 
-

frustrate the purpose

-

-

the special law.

(c) 

(11) lex specia-
-

. 

administer the relevant rules.

-
mary) rules is accompanied by a special set of (second-

This is the main case provided for under article 55 of the 
draft articles on responsibility of States for internationally 

978

use of a certain weapon in warfare, is to be considered an arbitrary dep-
rivation of life contrary to Article 6 of the Covenant, can only be decided 

the terms of the Covenant itself” (p. 240, para. 25).
976

is “special”. In practice, lawyers are usually able to operate this distinc-
tion by reference to the context in which it appears.

977 In the 
 

, UNRIAA, vol. XXIII (Sales No. 
E/F.04/V.15) p. 59, the tribunal observed: “[e]ven then, [the OSPAR 
Convention] must defer to the relevant  with which the Par-
ties’ 
also ILR, vol. 126 (2005), p. 364.

978

141. In a (see 
footnote 190 above), the ICJ said: “The rules of diplomatic law, in 

-

the other, foresees their possible abuse by members of the mission and 

such abuse” (p. 40, para. 86).

 

several treaties or a treaty and treaties plus non-treaty 
developments (subsequent practice or customary law).979

Finally, sometimes all the rules and principles that 

-

may often be considered in their entirety.

(13) -

-
pretation and application should, to the extent possible, 

(14) 

lis

(15) : 

980

979 See , 

between the Allied and Associated Powers and Germany (Treaty of 
Versailles) “differ on more than one point from those to which other 

nations at peace with Germany, whereas free access to the other Ger-

of Versailles are therefore self-contained” (pp. 23–24).
980 Thus, in v.

, 
, the Court canvassed the 

-

a vacuum. The Court must also take into account any relevant rules 
-

tion and, consequently, determine State responsibility in conformity 

treaty. The Convention should be interpreted as far as possible in har-
mony with other principles of international law of which it forms part” 
(p. 351, para. 57).

Similarly, in , 
Report of the Panel of 1 May 2000 (WT/DS163/R), the Appellate Body 

the DSU requires that we seek within the context of a particular dispute 

with customary rules of interpretation of public international law. How-

the economic relations between the WTO Members. Such international 

differently, we are of the view that the customary rules of international 
law apply to the WTO treaties and to the process of treaty formation 
under the WTO” (para. 7.96).



(16) : failure 

special laws have no reasonable prospect of appropriately 

could be manifested, for example, by the failure of the 

them, persistent non-compliance by one or several of the 
parties, desuetude, or withdrawal by parties instrumental 

“failed” in this sense, however, would have to be assessed 
above all by an interpretation of its constitutional instru-

becomes applicable.

(d) c
Law of Treaties

(17) ) 
of the Vienna Convention on the Law of Treaties pro-
vides one means within the framework of the Convention 

to in conclusion (2) above) may be applied. It requires 
the interpreter of a treaty to take into account “any rel-
evant rules of international law applicable in the relations 

whatever their subject matter, treaties are a creation of 
-

cated upon that fact.

(18) . Sys-

other relevant aspects of which are set out in the other par-

-

in the context of interpretation. In many cases, the issue 
of interpretation will be capable of resolution with the 

) 
deals with the case where material sources external to the 
treaty are relevant in its interpretation. These may include 

law.981

(19) . Where a treaty 

981 In the Oil Platforms case ( v.
) , p. 161, the Court 

-
tional law by reference to article 31 (3) ( ) as follows: “Moreover, 

1969 Vienna Convention on the Law of Treaties, interpretation must 
take into account ‘any relevant rules of international law applicable 
in the relations between the parties’ (Art. 31, para. 3 ( )). The Court 

), of the 1955 Treaty 
was intended to operate wholly independently of the relevant rules of 
international law … . The application of the relevant rules of interna-

task of interpretation entrusted to the Court by … the 1955 Treaty” 
(p. 182, para. 41).

(a) the parties are taken to refer to customary 

questions which the treaty does not itself resolve in 
982

(b

principles of international law.983

Of course, if any other result is indicated by ordinary meth-

unless the relevant principle were part of .

(20) 
law
of law are of particular relevance to the interpretation 

), especially 
where:

(a

(b

( ) the treaty is silent on the applicable law and it 

in conclusion (19) (a) above, to look for rules developed 
in another part of international law to resolve the point.

(21) . Article 31, para-
) also requires the interpreter to consider other 

Such other rules are of particular relevance where par-
ties to the treaty under interpretation are also parties to 
the other treaty, where the treaty rule has passed into or 
expresses customary international law or where they pro-

as to the object and purpose of the treaty under interpreta-

(22) . International law is a dynamic 

) the interpreter should refer 
only to rules of international law in force at the time of 
the conclusion of the treaty or may also take into account 

treaty provision may also be affected by subsequent devel-
opments, especially where there are subsequent develop-

984

982 , French–Mexican Claims Commission, 
UNRIAA, vol. V (Sales No. 1952.V.3), p. 327, at p. 422. It was noted 

for questions which the treaty does not itself resolve in express terms 
or in a different way.

983 In the 

, p. 125, the Court stated: “It is a rule of interpretation that a text 
-

law and not in violation of it” (p. 142).
984

Palmas case , UNRIAA, 
vol. II (Sales No. 1949.V.1), p. 829, in the context of territorial claims: 

-
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(23) . Rules of international 
law subsequent to the treaty to be interpreted may be 
taken into account, especially where the concepts used in 

-
ticular, where: (a) the concept is one which implies tak-

985 (b
) 

circumstances.986

(e) 

(24) 
article 30 of the 1969 Vienna Convention, when all the 
parties to a treaty are also parties to an earlier treaty on 
the same subject, and the earlier treaty is not suspended or 

to it arises or falls to be settled. … The same principle which subjects 

manifestation, shall follow the conditions required by the evolution of 
law” (p. 845).

985 In  (see footnote 363 above), the 

-

norms of international law. By means of Articles 15 and 19, new envi-
ronmental norms can be incorporated in the Joint Contractual Plan” 
(pp. 67–68, para. 112).

In the arbitral award in the 
 of 24 May 2005 

(UNRIAA, vol. XXVII (Sales No. E/F.06.V.8), p. 35), at issue was not 

to the operation and capacity of a railway. Evolutive interpretation was 
used to ensure the effective application of the treaty in terms of its object 
and purpose. The Tribunal observed that: “The object and purpose of 

-

-
-

the Parties, remains in principle applicable to the adaptation and mod-

986 See 

 (footnote 51 above). The Court said that 
-

ties to the Covenant must consequently be deemed to have accepted 

-

United Nations and by way of customary international law. Moreover, 
an international instrument has to be interpreted and applied within the 

-
pretation” (p. 31, para. 53).

In , (see footnote 363 above), the 
ICJ noted that “the Court wishes to point out that newly developed 
norms of environmental law are relevant for the implementation of the 

ensure that the quality of water in the Danube is not impaired and that 
nature is protected, to take new environmental norms into consideration 

Plan” (p. 67, para. 112).

terminated, then it applies only to the extent its provisions 
are compatible with those of the later treaty. This is an 

supersedes earlier law”.

(25) Limits of the lex posterior . The applic-
ability of the  principle is, however, limited. 
It cannot, for example, be automatically extended to the 
case where the parties to the subsequent treaty are not 
identical to the parties of the earlier treaty. In such cases, 

Vienna Convention, the State that is party to two incom-
patible treaties is bound  both of its treaty par-

such a case, article 60 of the Convention may also become 
applicable. The question which of the incompatible trea-
ties should be implemented and the breach of which 
should attract State responsibility cannot be answered 

987 Conclusions (26)–(27) below lay out 

(26) 

. The -

that are part of treaties that are institutionally linked or 
otherwise intended to advance similar objectives (i.e. 

-
tion of which of them is later in time would not neces-
sarily express any presumption of priority between them. 

to implement them as far as possible with the view of 
mutual accommodation and in accordance with the prin-

undermined.

(27) . 
The  presumption may not apply where the 
parties have intended otherwise, which may be inferred 
from the nature of the provisions or the relevant instru-
ments, or from their object and purpose. The limitations 
that apply in respect of the  presumption in 
conclusion (10) may also be relevant with respect to the 

.

(28) . 

987

v.  , 

, p. 467, 
in which the Court held that a prior bilateral treaty between Latvia and 
the Russian Federation could not be invoked to limit the application of 

State presupposes that any law then in force in its territory should be 
in conformity with the Convention. … In the Court’s opinion the same 

-
sions” (pp. 482–483, paras. 60–61).



between parties to the relevant treaties. However, when no 

where appropriate, to other available means of dispute 

-

the means of settlement chosen.

(29) Inter se
modify multilateral treaties by certain of the parties only 
(inter se

technique for the more effective implementation of the 
-

Inter se

 
“(i) does not affect the enjoyment by the other parties of 

from which is incompatible with the effective execution 
of the object and purpose of the treaty as a whole” (arti-

b) of the 1969 Vienna Convention).

(30) . When States enter into a treaty 

it should be borne in mind that:

(a

(b

of the treaty and they should not undermine the object and 

( ) they should, as appropriate, be linked with means 
of dispute settlement.

(f ) 

(31) 
tional law. The main sources of international law (treaties, 

-
cle 38 of the Statute of the International Court of Justice) 
are not in a hierarchical relationship inter se.988

-
ences between the two systems. Nevertheless, some rules 
of international law are more important than other rules 
and for this reason enjoy a superior position or special 

988 ) mentions “judicial 
 

the various nations, as subsidiary means for the determination of rules 
of law”.

-
mental” or as expressive of “elementary considerations 
of humanity”989 -
tional customary law”.990

may have is usually determined by the relevant context or 

(32) 
of the rules
be superior to other rules on account of the importance 
of its content as well as the universal acceptance of its 
superiority. This is the case of peremptory norms of inter-
national law ( , Article 53 of the 1969 Vienna 

the international community of States as a whole from 
991

(33) 
cited examples of  norms are the prohibition of 

discrimination, apartheid and torture, as well as basic 
rules of international humanitarian law applicable in 

992 Also, 
other rules may have a  character inasmuch as 

community of States as a whole as norms from which no 

(34) 
: 

. A rule of international law may also be superior to 
other rules by virtue of a treaty provision. This is the case 
of Article 103 of the United Nations Charter by virtue of 

of the Members of the United Nations under the … Charter 
-

(35) 
. The scope of Article 103 of the Charter 

of the United Nations extends not only to the Articles of 

993 Given the 

989 Corfu Channel (see footnote 197 above), p. 22.
990 (see foot-

note 975 above), p. 257, para. 79.
991 Article 53 of the 1969 Vienna Convention: “A treaty is void if, 

-

same character.”
992 See 

pp. 112–113 (commentary to article 40 of the draft articles on State 
responsibility, paras. (4)–(6)). See also , p. 85 (commentary to 
article 26, para. (5)). See also 

 (footnote 637 above), pp. 31–32, 
para. 64.

993 See 

v.

and 

v.
, p. 3, at p. 15, paras. 39–40.



character of some Charter provisions, the constitutional 
character of the Charter and the established practice of 

may also prevail over inconsistent customary interna-
tional law.

(36) . It 

nature of some of its norms, particularly its principles and 
purposes and its universal acceptance.994

(37) 

-
versal scope of their applicability. This is the case of obli-

the international community as a whole. These rules con-

995 Every 

996

(38) The relationship between 

 norms, as referred 
to in conclusion (33) above, also have the character of 

 omnes
true.997 Not all  omnes

994

995 In the words of the ICJ, “an essential distinction should be drawn 

-
lomatic protection. By their very nature the former are the concern of 

-
tions ” (  (see footnote 35 

-

to the international community, in view of its common values and its 

States to take action” (Yearbook of the Institute of International Law, 
Session of Krakow 2005—Second Part, vol. 71-II (2006), p. 297, reso-

in the International Law”), art. 1 (a)).
996 See 

b) of the draft articles on responsibility of 

article 1 of the Geneva Convention for the Amelioration of the Condi-
tion of the Wounded and Sick in Armed Forces in the Field (Conven-
tion I), the Geneva Convention for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
(Convention II), the Geneva Convention relative to the Treatment of 
Prisoners of War (Convention III), and the Geneva Convention relative 
to the Protection of Civilian Persons in Time of War (Convention IV), 

997

-

-
-

ers are conferred by international instruments of a universal or quasi-
universal character” (
(footnote 35 above) p. 32, para. 34). See also  v. 

, p. 90, at p. 102, para. 29. See 
also 
Palestinian Territory (footnote 950 above), pp. 199 and 200, paras. 155 

-

-

person”,998

999

(39) 

 
partes)1000 -
ciaries. In addition, issues of territorial status have fre-
quently been addressed in 
to their opposability to all States.1001 Thus, boundary and 

because they have effect ”.1002

(40) The relationship between 
. The Char-

ter of the United Nations has been universally accepted by 
 norms and 

Security Council shall act in accordance with the Purposes 
and Principles of the United Nations which include norms 
that have been subsequently treated as .

(41) 
:

(a  
becomes thereby 

(b
of the United Nations becomes inapplicable as a result of 

see 
v.  (foot-

note 904 above), pp. 615–616, para. 31, and 
 (footnote 637 above), 

pp. 31–32, para. 64. In the 
, see v. 

, 
, ILR, vol. 121 (2002), p. 260, para. 151.

998 (footnote 35 
above) p. 32, para. 34.

999 -

the United Nations Convention on the Law of the Sea.
1000 See Yearbook of the Institute of International Law (footnote 995 

above), resolution I, article 1 (b).
1001 “In my view, when a title to an area of maritime jurisdiction 

exists—be it to a continental shelf or (
exists , i.e., is opposable to all States under international 
law” (separate opinion of Vice-President Oda, 

De Castro in 

status—like the iura in re with which it is sometimes confused—is 
effective inter omnes and 

 (footnote 997 above), at 
p. 248, paras. 78–79.

1002 v.

, Arbitration Tribunal, 9 October 1998, ILR, vol. 114 
(1999), p. 1, at p. 48, para. 153.



(42) . 

resolved in accordance with the principle of harmoni-

norms referred to in this section and another norm of 
international law, the latter should, to the extent pos-
sible, be interpreted in a manner consistent with the for-
mer. In case this is not possible, the superior norm will 
prevail.
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252. The Commission had before it the second report of 
the Special Rapporteur for the topic, Mr. Maurice Kamto 
(A/CN.4/573) and a memorandum prepared by the Secre-
tariat (A/CN.4/565 and Corr.1). The Commission decided 
to consider the report at its next session in 2007.

session.1003

before it Section I of the topical summary of the discus-
sion held in the Sixth Committee of the General Assembly 

entitled “Other decisions and conclusions of the Commis-
sion” (A/CN.4/560), and General Assembly resolution 

report of the International Law Commission on the work 
-
-

-
tional law), of which it took note.

Group.

1. LONG-TERM PROGRAMME OF WORK

the current session.1004

-

was requested to report at the end of the quinquennium, at 
-

Group, other members of the Commission and the Sec-

-

criteria for the selection of the topics:

1003

above.
1004 Yearbook … 2002, vol. II (Part Two), p. 102, para. 521. For the 

(a

(b
-

(

… the Commission should not restrict itself to tradi-

-
cerns of international community.1005

-

and the Commission endorsed the inclusion of the fol-

Commission:

(a aut 

(b

( ) jurisdictional immunity of international 

(

(e

(f) extraterritorial jurisdiction.

258. The syllabuses on the topics that have been rec-

prosecute ( )”, are annexed to the 
present report. It will be recalled, with respect to the topic 

-

session (2004) and its inclusion was recommended in the 
1006 At the same session, 

1007

1005 , vol. II (Part Two), pp. 71–72, para. 238.
1006 , vol. II (Part Two), p. 120, para. 362, and 

Annex.
1007 ., para. 363.

Chapter XIII



the views of Governments as to the utility of further work 
by the Commission on this topic (see chapter III, para-

1008

Commission (1992) is as follows:1009

(a
1010

(b) State succession and its impact on the nationality 
1011

( 1012

( ) ownership and protection of wrecks beyond the 
1013

(e 1014

(f 1015

1008 The Commission included the topic “The most-favoured-nation 
Year

, vol. II, p. 369, para. 48) and appointed Mr. Endre Ustor 
( ) and Mr. Nikolaï Ushakov ( , vol. II (Part Two), 
p. 124, para. 77) as the successive Special Rapporteurs. The Commis-

in 1978 ( , vol. II (Part Two), pp. 16–73, para. 74). 
-

tieth and forty-third sessions (1980, 1981, 1983, 1985 and 1988) invited 

the draft articles proposed by the Commission. At its forty-sixth session 
(1991), the General Assembly, in its decision 46/416 of 9 December 
1991, took note with appreciation of the work of the Commission as 

-
eration in such cases and to the extent they deemed appropriate.

1009

The list was not intended to be exhaustive and was to serve as a 
, vol. II (Part Two), 

Annex II.
1010 , vol. II (Part Two), para. 427. The Commission 

., 
para. 440. See also General Assembly resolution 48/31 of 9 Decem-

-
ties”, , vol. II (Part Two), para. 487 (a).

1011 , vol. II (Part Two), para. 427. The Commis-

., para. 440. See also General Assembly resolution 48/31. The title 

of States”, , vol. II (Part Two), para. 83. See also 
General Assembly resolution 51/160 of 11 December 1996.

1012 , vol. II (Part Two), para. 501. Pursuant to 
General Assembly resolution 51/160, the Commission included this 

, 
vol. II (Part Two), paras. 169–171.

1013 , vol. II (Part Two), para. 248.
1014 . Pursuant to General Assembly resolution 51/160, the 

(1997), , vol. II (Part Two), paras. 191–194.
1015 Yearbook ... 2000, vol. II (Part Two), para. 729. The Commission 

Year
book … 2002, vol. II (Part Two), para. 517 (b).

( 1016

(h
1017

(i 1018

( 1019

(k aut 
1020

(
1021

(m) jurisdictional immunity of international 
1022

(n 1023

(o
1024 and

(p) extraterritorial jurisdiction.1025

261. The Commission expressed its appreciation for the 

in the preparation of proposals on “Protection of persons 
in the event of disasters”, “Protection of personal data in 

-

2. DOCUMENTATION AND PUBLICATIONS

262. The Commission considered the issue of timely 

1016 Yearbook … 2000, vol. II (Part Two), para. 729. The Commission 
Year

book … 2002, vol. II (Part Two), para. 518 (a).
1017 Yearbook … 2000, vol. II (Part Two), para. 729. The Com-

(2002), Yearbook … 2002, vol. II (Part Two), para. 518 (b). The title 

-
tional law”, see ., para. 494.

1018 Yearbook … 2000, vol. II (Part Two), para. 729. The Commission 
Year

, vol. II (Part Two), para. 364.
1019 Yearbook … 2000, vol. II (Part Two), para. 729. The Commission 

Year
, vol. II (Part Two), para. 364.

1020 , paras. 362–363, and Annex.
1021 See para. 257 above, and Annex I below.
1022 ., and Annex II below.
1023 ., and Annex III below. It would be recalled that a proposal 

entitled “International protection of persons in critical situations” 
(2004) was prepared by Mr. M. Kamto for the consideration of the 

1024 See para. 257 above, and Annex IV below.
1025 ., and Annex V below. It would be recalled that a proposal 

was prepared by Mr. Pemmaraju Sreenivasa Rao for the consideration 
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of documents in the United Nations as well as the heavy 

it attaches to the timely submission of reports by Special 

study the reports.

263. The Commission reiterated the importance of pro-
-

tice and other sources of international law relevant to the 

a priori 
-

tation and research projects, in particular reports of Spe-
cial Rapporteurs.

264. The Commission expressed its appreciation for 

-

and their analysis. In particular, appreciation should be 
-

retariat memorandum on expulsion of aliens.

265. The Commission requested the Secretariat to pro-
vide it with information on publications that relate to the 
work of the Commission.

-
tion “Work of the International Law Commission” and 
the fact that the sixth edition was published in 2004, the 

-
pare the seventh edition of the publication.

267. The Commission expressed its appreciation for 

Commission’s new website.1026 The new site constitutes 

its work and represents an information tool for research 

-
nation and wider appreciation of international law. The 

develop the electronic database on the work of the Com-

to explore further options for its electronic dissemination.

3. MEETING WITH UNITED NATIONS HUMAN RIGHTS EXPERTS

Statute,1027 the Commission recommended that the Secre-
tariat, in consultation with the Special Rapporteur on res-

ninth session of the Commission with United Nations 
-

1026

1027

United Nations on any subject which is within the competence of that 

4. HONORARIA

269. The Commission reiterated once more its views 

the adoption by the General Assembly of its resolution 
56/272 of 27 March 2002, which were expressed in its 
previous reports.1028

that the above resolution especially affects the Special 
-

tries, as it compromises support for their research work. 
-

honoraria for Special Rapporteurs.

session of the Commission

-
sion of the Commission be held in Geneva from 7 May to 

Justice, addressed the Commission and informed it of the 
Court’s recent activities and of the cases currently before 
it.1029

-
tion was represented at the present session of the Com-

21 July 2006.1030

273. The Inter-American Juridical Committee was rep-
resented at the present session of the Commission by its 
Vice-President, Mr. Jean-Paul Hubert, who addressed the 

1031 

on the occasion of its centennial celebration and that it 
should be presented at the commemorative ceremony by 
M. João Baena Soares.

-
tional Law of the Council of Europe were represented 
at the present session of the Commission by the Direc-

Mr. Guy De Vel, who addressed the Commission at its 
1032

views followed.

1028 Yearbook … 2002, vol. II (Part Two), pp. 102–103, paras. 525–
Yearbook … 2003  Year

Year
, vol. II (Part Two), p. 92, para. 501.

1029 This statement is recorded in the summary record of that meet-
Yearbook … 2006, vol. I.

1030 .
1031 .
1032 .
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275. The Commission decided that it should be repre-

by its Chairperson, Mr. Guillaume Pambou-Tchivounda.

Assembly.

277. Pursuant to General Assembly resolution 60/22, 
the forty-second session of the International Law Semi-
nar was held at the Palais des Nations from 3 to 21 July 

posts in the civil service in their country.

in the session.1033 The participants in the Seminar observed 

279. The Seminar was opened by Mr. Guillaume 
Pambou-Tchivounda, Chairperson of the Commission. 

Rao: “International Liability for injurious consequences 

1033

of the International Law Seminar: Mr. Andy Aron (Indonesia), Ms. Sha-

-
sia), Ms. Chie Kojima (Japan), Ms. Sanaa Kourkmadi (Morocco), 

Mr. Malefetsane Seth Moseme (Lesotho), Ms. Ilona Nieminen (Fin-
-

nick Radi (France), Mr. Emanuele Rebasti (Italy), Mr. Gustavo Ribeiro 

Ms. Cassandra Steer (Australia). The Selection Committee, chaired by 
Mr. Jean-Marie Dufour (President of the Geneva International Aca-
demic Network), met on 9 May 2006 and selected 26 candidates out of 
150 applications for participation in the Seminar. At the last minute, the 
twenty-sixth candidate selected was unable to attend.

Assistant to the Director of the International Law Sem-
inar: “

Adviser at the ICRC: “
tional Humanitarian Law
the United Nations Administrative Tribunal: “The work of 

-

seminar participants and spoke about the activities of the 

282. Seminar participants were invited to visit the Euro-

of the WTO Appellate Body Secretariat. The discussion 
focused on the WTO dispute settlement system and on the 
case law of the Appellate Body.

-

focused on the structure and mandate of the UNHCR 

284. Seminar participants also visited the OHCHR, at 

they attended the presentation of the report of the United 
Nations Interim Administration Mission in Kosovo 

law”, “ ” and “
tion”. The Chairperson of the Study Group and the Spe-
cial Rapporteurs of the Commission for these subjects, 

-

-

a written summary report on one of the lectures. A col-
lection of the reports was compiled and distributed to all 
participants.

286. The Republic and Canton of Geneva offered its 

visit of the Alabama Room at the City Hall followed by 
a reception.

287. Mr. Guillaume Pambou-Tchivounda, Chairperson 
of the Commission, Mr. Ulrich von Blumenthal, Director 



of the Seminar, and Ms. Cassandra Steer, on behalf of 
the participants, addressed the Commission and the par-
ticipants at the close of the Seminar. Each participant was 

-
pation in the forty-second session of the Seminar.

288. The Commission noted with particular appre-
ciation that the Governments of Austria, China, Cyprus, 

-
tary contributions to the United Nations Trust Fund for 

-

participants. This year, full fellowships (travel and sub-
sistence allowance) were awarded to 18 candidates and a 
partial fellowship (subsistence only) was awarded to one 
candidate.

289. Since 1965, year of the Seminar’s inception, 952 

in the Seminar. Of them, 576 have received a fellowship.

290. The Commission stresses the importance it attaches 

the work of the Commission and the activities of the many 

in Geneva. The Commission recommends that the General 
-

Seminar in 2007 with as broad participation as possible.

291. The Commission noted with satisfaction that in 
2006 comprehensive interpretation services were made 
available to the Seminar. It expresses the hope that the 
same services would be provided at the next session, 





in the State. At the same time it can hardly be doubted that 

inter-State relations.

2. Academic and public discussion as well as State prac-

1 Between 1998 and 2001, more than 

-
2

 

3

-
.4 -

ment contains a valuable assessment of the state of inter-

1 -
sion (Divisional Court): , ILM, vol. 38 
(1999), pp. 68 et seq.

v.
, vol. 37 (1998), pp. 1302 et seq., 

v. Bar

, vol. 38 (1999), pp. 581 et seq., at pp. 581–663.
2

pp. 361–369.
3 “Several cases that hit the headlines in the late 1990s raised the 

question of the limits of the immunity available to the heads of State 
or former heads of State” (P. Daillier and A. Pellet, 

et de jurisprudence, 2002, p. 453).
4 

v. -

Certain 

v. the focus of which is also the immunity of 

In 2003, the Court issued an order on the question of pro-
visional measures which is of interest in the context of the 
matter under discussion.5

issue. For example, in 2004 appeal courts in the United 
-

6

concerned immunity from civil jurisdiction, they are also 

6. It should be pointed out that the position of various 

branch, on the issue under consideration from the viewpoint 
of international law was expressed on several occasions 

court cases and independently of judicial procedures.7

-

public response when it is intended to indict such persons 

5 
v.
2003

6 v. , 386 F.3d 205, 2004 U.S. App. LEXIS 
 Ye v. , 

383 F.3d 620, 2004 U.S. App. LEXIS 18944 (7th Cir., 8 September 
2004). For commentaries on these cases, see, for example, S. Andrews, 

The American Society of International Law, , 

7 For example, in 2005, in connection with a planned visit to the 
Russian Federation by Prime Minister Yulia Timoshenko of Ukraine, 

-

position on the question of her immunity from criminal jurisdiction 
in the Russian Federation was publicly formulated by the Prosecutor-
General of the Russian Federation. In particular, he pointed out that 
Prime Minister Yulia Timoshenko of Ukraine would have no problem if 
she wished to visit the Russian Federation, since senior State leaders—

be extended. It was only on 26 December 2006 that the Main Military 



exercise universal jurisdiction. However, this issue arises 
not only in connection with the exercise of universal juris-
diction in respect of international crimes (or crimes under 
international law), but also in the exercise of other types of 
jurisdiction. This happens, for example, when a State tries 

-

became topical, the problem of the immunity of a State, its 

the principle of the full territorial jurisdiction of the latter. 

-
opment of universal and other types of domestic criminal 

9. Nevertheless, despite the interrelation, issues of 
immunity and jurisdiction have an independent nature, 

-

does not imply absence of immunity, while absence of immunity does 

on the prevention and punishment of certain serious crimes impose on 

to extend their criminal jurisdiction, such extension of jurisdiction in no 
way affects immunities under customary international law.8

In one of the recent publications on the topic it was also 
-

of municipal courts”.9 Immunity is an obstacle to jurisdic-
tion10 and as such deserves a separate analysis.

Institute of International Law at the end of the last cen-
11 which, 

8  (see footnote 4 above), pp. 24–25, 
para. 59.

9 E. K. Bankas, 
, Ber-

10

, p. 287, 

see also  6th ed., vol. I 
(United Nations publication, Sales No. E.04.V.6), Annex IV, p. 262).

11 Yearbook of the Institute of International Law, Session of Van-
couver, 2000–2001, vol. 69 (2001), Paris, Pedone, 2001, pp. 442–709.

, 
constitutes an important doctrinal source for the establish-

11. In 2004, by its resolution 59/38 of 2 December 
2004, the United Nations General Assembly adopted 
the United Nations Convention on Jurisdictional Immu-
nities of States and Their Property. Under article 2, 

b) (i) and (iv), of the Convention, the term 

-
nities accorded under international law to heads of State 
ratione personae”. It is not entirely clear what this means 
for the immunity ratione personae

-
12 However, in 

-
dictional Immunities of States and Their Property that the 
United Nations Convention on Jurisdictional Immunities 
of States and Their Property does not cover criminal pro-

13 The Chairperson of the Ad Hoc Committee, 

General Assembly, pointed out that the Convention did 

ratione personae ( ).14

12. The charters and statutes of  international 
-

slavia, Rwanda) and the Statute of the International Crimi-

15 However, here 
it is a question of international criminal jurisdiction.16

12 The Commission’s commentary to article 3 of the draft articles 
-
-

or other heads of State in their private capacities, ratione personae. 

b) (i) and (v) [subpara-
-

their status should in any way be affected by the present articles. The 
, vol. II 

(Part Two), p. 22).
13

the Ad Hoc Committee’s report, 
 (A/59/22).

14  (A/C.6/59/SR.13), para. 37.
15 Article 7 of the Charter of the International Military Tribunal (see 

United Nations, Treaty Series
the Charter of the International Military Tribunal for the Far East (see 

, vol. VIII, Princeton Uni-

Rwanda (see Security Council resolution 955 (1994) of 8 November 

Criminal Court.
16 In the  case, the ICJ, it seems, drew a clear dis-



provisions on this subject of the 1961 Vienna Conven-
tion on Diplomatic Relations, the 1963 Vienna Conven-
tion on Consular Relations, the 1969 Convention on 
special missions, the 1973 Convention on the preven-

1975 Vienna Convention on the Representation of States 

a Universal Character are well known. However, these 

issue under consideration. The principal source of inter-
-

custom.

work of the International Law Commission

14. The Commission has addressed this topic more 

17 the draft Principles of International Law Rec-
18 the 

19

20 the draft 
articles on diplomatic21 and consular22 relations and 

23 the 
draft articles on the representation of States in their 

24 the draft 
articles on the prevention and punishment of crimes 

25 and, as already mentioned, draft 
articles on jurisdictional immunities of States and their 
property.26

15. However, the Commission has never examined the 
 

nal jurisdiction in a separate and focused manner.27

from domestic criminal jurisdiction on the other (see 
 (footnote 4 above), paras. 56–58).

17 See in particular draft article 2 and the commentary thereto (foot-
note 10 above).

18 See in particular draft principle III and the commentary thereto, 
, vol. II, p. 192.

19 See in particular draft article 3 and the commentary thereto, 
, vol. II, pp. 119–120.

20 See in particular draft article 7 and the commentary thereto, 
, vol. II (Part Two), pp. 26–27.

21 , vol. II, pp. 89–105.
22 , vol. II, pp. 89–128.
23 See in particular draft article 21 and the commentary thereto, 

, vol. II, p. 359.
24 , vol. I, pp. 287 et seq. , vol. II 

(Part Two), pp. 101–110.
25 , vol. II, pp. 309–323.
26 See footnote 12 above.
27

jurisdictional immunities of States and their property a provision on the 

See in particular draft article 25 in the seventh report of the Special 
, 

vol. II (Part One), pp. 44–45.

of domestic courts, the above-mentioned conventions, the 
 

case and the work of the Commission hitherto bear wit-
ness to the fact that customary international law in this 

28

-

violated by criminal acts, a State should be able to exer-
cise its criminal jurisdiction in respect of the suspected 
perpetrators. However, it is also crucially important that 

-
ciples of international law, and in particular the principle 

on behalf of their States should be independent  
other States.

18. The Commission could make a contribution to ensur-

-

vision of the content of international law in this area.

 

particular.

(1) The discussion should cover only immunity 

to issues of immunity from criminal jurisdiction. (At 

of immunity ratione personae
administrative jurisdiction to issues of immunity 

the above-mentioned draft articles of the Institute of 
International Law.29)

Of course, the focus should be immunity from for-

systems provide for the immunity of certain State 

immunity under international and not domestic law.

28 A short list of publications on this topic is attached.
29 See footnote 11 above.



-
nity ratione materiae and immunity ratione personae) 

issue of the principles on which it is based) for the 
purposes of this topic, and the relationship between 
them. There is a view that consideration of the issue 
of jurisdiction must precede consideration of the issue 
of immunity, since, in particular, the issue of immunity 
from jurisdiction arises only when the State has the 
requisite jurisdiction.30

procedural or material in nature—and also, perhaps, 

nature. The study of this latter question may be useful 
in the context of examination of the relations between 

-

which have the status of .31

of the relations between jurisdictional immunity and 

such as the doctrine of the “act of State” and the doc-
trine of “non-justiciability”.32

It is also desirable to look at the relations between 

itself and diplomatic immunity.

It is also necessary to analyse the relations between 
the concepts of “jurisdictional immunity”, “inviolabil-
ity”, “immunity from procedural enforcement” and 
“immunity from execution”.

-
uct of the Commission’s work on the topic (whatever 

-

from jurisdiction, on the one hand, and the institution 
of criminal responsibility, on the other. Immunity does 
not mean impunity.33

examine the question of the foundation, the rational root 

30 See in particular  (footnote 4 

31 -
ment on the merits delivered by the Grand Chamber in  v. The 

Reports 

32 “It is, however, important to bear in mind that state immunity may 
appear as a doctrine of inadmissibility or non-justiciability rather than 
an immunity in a strict sense” (I. Brownlie
national Law, 5th ed., Oxford University Press, 1998, p. 326). See also, 
for example, A. Bianchi, “

”, , vol. 10, No. 2 (1999), 
pp. 266–270.

33 See on this subject  (footnote 4 
above), para. 60.

jurisdiction. For example, does immunity derive only 
from a functional necessity, i.e. is it linked exclusively 

-

-

need to respect international courtesy?34 Can the foun-

as the foundation of the immunity of the State itself?35 

jurisdiction.

Arrest 
 refers to the immunity of 

Government, and these persons are cited as examples 
-

36 The draft articles of the Institute of 
International Law speak only of Heads of State and 
Government.

The Commission may try to examine the issues of 

Affairs (in such cases, however, it must bear in mind 

-

question of the immunity not only of senior but also of 

However, it would seem to be better for the 

exists.

The issue of immunity must be examined in respect 

34 Caplan, for example, considers the foundation of State immunity 
to be the manifestation of “practical courtesy” on the part of the State 

: a critique of the normative hierarchy 
theory”, AJIL, vol. 97, No. 4 (2003), pp. 741 et seq., at pp. 745–757).

35

-
tin and C. J. Le Mon, “Immunities of individuals under international 
law in the jurisprudence of the International Court of Justice”, The 
Global Community: 

, vol. I, pp. 77–89.
36 -

a State, such as Head of State, Head of Government and Minister for 

both civil and criminal” (  (footnote 4 
above), para. 51).



issue of the immunity of members of the families of 

consideration by the Commission.

(5) It seems appropriate to analyse the relevance 

example, in the case of , the Court of 
Appeals pointed out that “[t]he district court rejected 

37

(6) The central issue in this topic is the scope or 
 

nal jurisdiction. Here a number of questions can be 

enjoys immunity (the period when he or she occu-

leaves the post).

-
tion of a post. Here it is also appropriate to examine 
the question of whether criminally punishable acts, in 

-
38

Thirdly, does the solution of the question of the 

jurisdiction depend on whether he or she committed 
-

diction, or outside it? Does it depend on whether, at the 

-
tion, or outside it?

Fourthly, does immunity depend on the nature of the 

exile, etc.)?

cannot pursue any criminal procedures in relation to 

-

provisional measures in 
the ICJ 

does not consider that the immunity of a Head of State 

37 v.

38 See, for example, (footnote 4 

39

which is obviously crucial, can also be considered as 
the question of whether exceptions exist to immunity.

most serious crimes under international law was set 
out, for example, in the House of Lords in the United 

in Arrest Warrant of 11 April 2000 before the ICJ.40 It is 
even held that there is a principle of “absence of immu-

international crimes.41

However, in the opinion of the ICJ, immunity is an 

-
ed.42 Where current Heads of State and Government 

articles prepared by the Institute of International Law.43

the immunity must be considered separately in relation 

(7) If it is decided that the immunity of a State 

procedural enforcement and immunity from execution, 
the question arises whether these topics should also 
be considered in the framework of the subject. Here it 
would be possible to consider the question of immunity 
from procedural enforcement and execution in respect 

39 In any case, the Court did not consider those criminal procedures 

in France, and the cessation of which was demanded by the Repub-

for these procedures to be halted (see 
v.

, p. 102, at pp. 109–110, 
paras. 30–35).

40 v.

(see footnote 1 above), pp. 581–663, at p. 651 (Lord Millett) and 

v. , Counter Memo-
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tion in international law of Heads of States, Heads of Governments and 

, vol. 247, pp. 82–84 (it must be borne in mind, 
however, that this section of Sir Arthur Watts’s lecture is devoted to the 
international responsibility of the Head of State). See also Arrest war

41  (footnote 2 above), pp. 287–331.
42 (footnote 4 above), 

paras. 56–61.
43 See footnote 11 above. See in particular article 2 of the resolution 

adopted by the Institute.



(8) It will be necessary to examine the question 
of waiver of immunity. It is obvious that it is not the 

domestic or international?) and in what manner the 

(explicit waiver, implied waiver,  waiver, waiver 
-

sion of an international treaty, etc.).

(9) It is necessary to consider the question of the 

work on the proposed topic should take.

If the Commission decides to draw up draft articles, 
then it would be appropriate to consider whether to include 

(10) . It would seem that any draft 
-

(11) Dispute settlement. The Commission may 

jurisdiction.
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the Law of Treaties and of the draft articles on State 

prompted the Commission to take up parallel studies with 

-
ber 2004, of the United Nations Convention on Jurisdic-

opportunity for the Commission to reconsider whether it 
should undertake a study of the jurisdictional immunity of 

Commission, as part of the study of “Relations between 

-

successively acted as Special Rapporteurs. Draft articles 

referred back to the Plenary. In 1992, the Commission 
decided “to put aside for the moment the consideration of 

1

3. It is true that many constituent instruments of inter-
-

-
over, the question of immunity arises not infrequently 
before courts of States which are not bound by any treaty 

-
-

Labour Court of Geneva in v.
,2 “inter-

enjoy absolute jurisdictional immunity”. The Netherlands 
Supreme Court held in 
nal v. AS, that “even in cases where there is no treaty … it 
follows from unwritten international law that an interna-

-
vided for in the treaties referred to above, in any event in 

1 , vol. II (Part Two), p. 53, para. 362.
2 v. 

, ILR, vol. 116, 
pp. 643 et seq., at p. 647.

3 In 
v.

-

4

5. Similar decisions were taken by the Court of Appeals 
for the District of Columbia in the United States in 

v.
,5

Court of the Philippines. For instance, in Southeast Asian 
v. , the latter Court 

said that “[o]ne of the basic immunities of an international 
 

the tribunals of the country where it is found”.6 

7. A study on the jurisdictional immunity of interna-

Immunity of the latter has to be studied in the context of 

risk of a denial of justice. Thus, for example, in the above-

Court considered whether there was a “real possibility of 
recourse to the administrative tribunal of the defendant 

7 More recently, in Pistelli v.
sitario europeo, the Italian Court of Cassation ruled that the 

front of an independent and impartial court”.8

3 v.  
, vol. 94, pp. 327 et seq., at p. 329.

4 v. , 
available at www.cassonline.be.

5 v.
, ILR, vol. 63, p. 191 et seq.

6 v.
, available at www.lawphil.net.

7 v.
 (see footnote 2 above), p. 649.

8 Pistelli v.
et seq., 

at p. 254.



8. 

study is intended to consider.

— Immunity from contentious jurisdiction. In par-

to exercise of jurisdiction, effects of participation in a 
-

property cases, participation in companies or other collec-

— Immunity from measures of constraint in connec-

in relation to jurisdictional immunities of international 

9. 

-
islation and judicial decisions were made above. While 

-
-
-

10. 

the existence of any such rule,9

9 See P. Glavinis,  

, Bari, Cacucci 

. 

form of immunity10—sometimes, even absolute immu-
nity—is part of international law. Immunity of jurisdic-
tion from execution is more widely admitted.11 A selected 

11. 

Given the number of instances in which treaties con-

provisions, it would be in the interest of all concerned that 

Due consideration should be made, where appropriate, 

-

Should the topic be retained, it would lend itself to the 
-

side the United Nations Convention on Jurisdictional 
Immunities of States and Their Property.

The Law of State Immu
nity, Oxford University Press, 2002, p. 469.

10

, vol. 84 (1955), pp. 209 et seq., 
-
-

tion”,  
B. Conforti, 

-
sations internationales”, 

, vol. 187 (1985), pp. 145 et seq., at p. 220).
11 -

, vol. 13 (1977), pp. 575 et seq., at 

, Turin,  
G. Giappichlli Editore, 2001, p. 330.



ABRAHAMSON, N. G. “Waiver of immunity for World Bank denied: 
v. ”, , 

vol. 8 (1984), 413–422.

AHLUWALIA, K. 

230 p.

AKEHURST, M. “Settlement of claims by individuals and companies 

, vol. 37/38 (1969), 69–98.

AMERASINGHE, C. F. 
, Oxford University Press, 

1994.

———. 

ARCHER, C. 
1992, 205 p.

ARISTODEMOU, M. “Applicability of article VI, section 22, of the 

Nations”, , vol. 41 
(1992), 695–701.

ARSANJANI quis 
”, The , 

vol. 7, No. 2 (1981), 131–176.

AUFRICHT

, 

85–100.

BARDOS
 v. 

”, The 
, vol. 7, No. 1 (1981–1982), 177–192.

BATTAGLIA, R. M. “Jurisdiction over NATO employees”, The Italian 
Yearbook of International Law, vol. 4 (1978–1979), 166–184.

BAXTER -
ment of international law”, 

Society of International Law, 1958, 174–180.

BEDERMAN -

International Law, vol. 36 (1995), 275–377.

BEKKER, P. 
, 

Dordrecht/Boston, Martinus Nijhoff, 1994, 265 p.

BENTIL
, vol. 8, No. 3 (1989), 90–97.

———. The 
, vol. 134 (1990), 475–479.

BERTRAND
la Cooperation en Europe (OSCE)”, 

, vol. 102, No. 2 (1998), 365–406.

BISCOTTINI, G. , vol. I, 
Padova, CEDAM, 1971, 185 p.

BOWETT, D. The Law of International Institutions, 4th ed., London, 
Stevens, 1982, 431 p.

BRADLOW
the case of the World Bank Inspection Panel”, 
International Law, vol. 34 (1994), 553–613.

BROWER, C. H., II. “International immunities: some dissident views on 
the role of municipal courts”, , 
vol. 41 (2000), 1–92.

BYK, C. “Case note to Hintermann v. ”, 
tional, vol. 124 (1997), 141–151.

CAHIER, Ph. 

CANE International 
, vol. 29 (1980), 680–700.

CASSESE  
tionales dans la jurisprudence italienne”,  

, vol. 30 (1984), 556–566.

CHANDRASEKHAR
International Tin Council”, 

, vol. 10, No. 2 (1989), 309–332.

CHEN

CHEYNE
, vol. 40 (1991), 

981–983.

CULLY -
tions”, The , vol. 91, No. 6 (1982), 1167–1195.

D’ ARGENT
(1993–2003)”, , vol. 36, No. 2 
(2003).

DAVID
, No. 6020 (2001), 610–613.

———. “Bruxelles (9e

historique?)”, , No. 6110 (2003), 686–687.

DE BELLIS, S. 
, Bari, Cacucci Editore, 1992.

DE VISSCHER

protection diplomatique”,  
(1971), 456–462.

DISTEFANO -

, vol. 3 (2002), 355–370.

DOMINICÉ -
tions internationales”, 
International Law, vol. 187 (1984), 145–238.

———.  

and Lichtenhahn, 1993, 483–497.

*

*



———. -
tionales”, in J. Cardona Llorens (ed.), 

, vol. II (1998), Castellón de la Plana, 

———. 

national, vol. 45 (1999), 623–648.

DROUILLAT, R. “  
”,  (1954), 

97.

DUFFAR, J. 

de jurisprudence, 1982, 392 p.

DURANTE, F. and E. Spatafora. 

1993, 512 p.

EBENROTH -
tions—the settlement of the International Tin Council case”, 

, vol. 4 (1991), 171–183.

EHRENFELD
immunity”, 

International Law, 1958, 88–94.

EISEMANN -
Annuaire français 

, vol. 31 (1985), 730–746.

FARRUGIA, A. “Boiman v. : inter-

, vol. 15, No. 2 (1989), 
497–525.

FEDDER

, vol. 9, No. 1 (1960), 60–69.

FISCHER -
 (1955), 385–392.

FLAUSS

and P. Wachsmann (eds.), 
, Brussels, 

Bruylant, 1997, 157–173.

———. 
l’homme”,  
(2000), 299–324.

FOX, H. The Law of State Immunity, Oxford University Press, 2002, 
572 p.

FREYMOND -

, vol. 53, No. 4 (1956), 365–379.

GAILLARD
Bulletin 

, vol. 18, No. 3 (2000), 471–481.

GAJA
, vol. 68, No. 2 (1985), 345–347.

GLAVINIS, P. 

droit et de jurisprudence, 1990, 271 p.

GLAZER -
ration”, , vol. 57, No. 8 (1957), 1089–1112.

GLENN, G. H., M. M. Kearney and D. J. Padilla, “Immunities of inter-
, 

vol. 22, No. 2 (1982), 247–290.

GOETTEL, J. G. “Is the International Olympic Committee amenable 
to suit in a United States Court?”, 

, vol. 7, No. 1 (1983–1984), 61–82.

GORDON v. 
”, 

, vol. 21, No. 2 (1980), 552–561.

GREGORIDES, F. 

, Vienna, [s.n.], 1972, 214 p.

GRIFFITH -

, vol. 25, No. 4 (1985), 1007–1033.

HABSCHEID
 (1997), 269–286.

HAILBRONNER
German national jurisdiction”,  (2004), 
329–342.

HAMMERSCHLAG, D. “ v.
”, 

, vol. 16, No. 2 (1992), 279–303.

HENDERSON
v. ”, 

, vol. 10 (1985), 487–497.

JENKS, C. W. International Immunities, London, Stevens and Sons, 
1961.

KING, J. K. 

KLABBERS, J. , 

KLEIN, P. 
, Brussels, Bruylant, 

1998. 

KNAPP

 (1965), 615–681.

KUNZ
AJIL, vol. 41 (1947), 828–862.

LALIVE -
tions internationales”, 

, vol. 84 (1955), 209–396.

LA ROSA

  (1987), 453–474.

LEE -

-
tion”, , vol. 20, No. 4 (1980), 
913–923.

LEWIS
v. OAS ”, , 

vol. 13, No. 3693 (1978–1979), 675–693.

LIANG, 
States”, The , vol. 2, No. 4 (1948–
1949), 577–602.

MACGLASHAN, M. E. “The International Tin Council: should a trad-
The , 

vol. 46 (1987), 193–195.



MERKATZ, H. J. VON
 

et , vol. 46, No. 2 (1968), 
147–164.

MICHAELS, D. B. 

MITRANY, D. 
, 

London, Oxford University Press for the Royal Institute of 
International Affairs, 1943, 56 p.

MORGENSTERN, F. , 

MOUSSÉ, J. 
, Bruxelles, Bruylant, 1997, 828 p.

MULLER, A. S. 

International, 1995, 317 p.

NAKAMURA
, 

vol. 35 (1992), 116–129. 

NGUYEN -
Annuaire 

, vol. 3, No. 3 (1957), 262–304.

OPARIL
States Courts: absolute or restrictive?”, 
Transnational Law, vol. 24, No. 4 (1991), 689–710. 

O’TOOLE -
, vol. 4 

(1979–1980), 1–16. 

PATEL

, vol. 13 (2000), 571–597. 

PERRENOUD, G. 
, 

PESCATORE -
-

tions internationales”, 
 , vol. 103 (1962), 1–244. 

PINGEL-LENUZZA, I. “Autonomie juridictionnelle et employeur 

 (2000), 445–464. 

———. -
nity from jurisdiction: to restrict or to bypass”, 

, vol. 51 (2002), 1–15.

PINGEL-LENUZZA, I. (ed.), 
, Paris, Pedone, 2004, 

162 p. 

PISILLO MAZZESCHI

, vol. 59, No. 3 (1976), 489–521. 

PREUSS
vol. 40 (1946), 332–345. 

PUSTORINO
 

europea nei casi  e ”, 
, vol. 83, No. 1 (2000), 132–150. 

REINISCH, A. , 

———. and U. A. Weber. “In the shadow of Waite and Kennedy—

 

tribunals as alternative means of dispute settlement”, International 
, vol. 1, No. 1 (2004), 59–110. 

SALMON
, vol. 38 (1992), 314–357. 

SCHNEIDER

R. Patry and C. Reymond (eds.), 

345–358.

SCHREUER, C. H. “Concurrent jurisdiction of national and international 
tribunals”, , vol. 13, No. 3 (1976), 508–526.

SCHRÖER

 (1971), 712–741.

———. 

, vol. 13 (1977), 575.

SCOBBIE
Dupuy (ed.),  , 2nd ed., 
Dordrecht, Martinus Nijhoff, 1998, 831–896. 

SEIDL-HOHENVELDERN
Cours 

 , Paris, Pedone, 1981, 109–167.

———. 
, vol. 338 

(1990), 475–479.

———. 
, et al. (eds.), 

, Frankfurt am 

———. and G. Loibl. 
 

C. Heymanns, 1996, 414 p. 

SEYERSTED

, vol. 14 (1965), 31–82. 

SINCLAIR

, vol. 167 (1980), 113–284. 

SINGER

of International Law, vol. 36, No. 1 (1995), 53–165. 

TIGROUDJA

, vol. 41 (2000), 83–106. 

VERHOEVEN, J. (ed.). 

droit et de jurisprudence, 2004, 283 p. 

WENCKSTERN, M. , 

WHITE, N. D. , Manchester/
New York, Manchester University Press, 1996, 285 p. 

ZACKLIN
in R. J. Dupuy (ed.), , 
2nd ed., Dordrecht, Martinus Nijhoff, 1998, 179–198.

ZANGHÌ, C. , Turin, 
G. Giappichelli Editore, 2001.

Note: “
the United States”, , vol. 71 (1957–1958), 
1300–1324.



1. The topic “Protection of persons in the event of disas-

-
tional community as a whole” as contemplated by the Com-

-

of work.1
be placed on the protection of persons in the context of 
natural disasters or natural disaster components of broader 

the ranks of the disaster relief community (both within and 
beyond the United Nations), the consideration of such a 
topic by the Commission is merited.

2. Natural disasters are, however, a subset of a broader 

-
-

2 Further-
more, it is appreciated that such a distinction between 

it is proposed that the more immediate need may be for a 
consideration of the activities undertaken in the context of 
a natural disaster, this would be without prejudice to the 
possible inclusion of the consideration of the international 

context of other types of disasters.

NATURAL DISASTERS

activities on the environment, and their potential causal link 

1 , vol. II (Part Two), pp. 71–72, para. 238.
2

to the frequency and severity of natural disasters, such dis-

 

-
canic eruptions, landslides, hurricanes (typhoons and 

life and destruction of property.3 Earthquakes often hap-

or tsunamis.4 While hurricanes (typhoons and cyclones), 
tornadoes and even volcanic eruptions may be predicted in 
advance, their onset can be sudden, violent and destructive 

-
location, disruption in food and clean water supply and the 

-

constitute a major impediment to sustainable development 
and poverty reduction.5

4. The fact that such events become “disasters” speaks 

6

presence of human settlements in historically disaster-

risks of loss and destruction have increased commensu-
rately. In addition, nature knows no political boundaries. 
Many natural disasters affect several States at a time, or 

tsunami. In such cases, disaster relief efforts take on an 
international dimension and character. 

CONTEMPORARY ACTIVITIES IN THE PROVISION OF DISASTER 
RELIEF

5. While in a disaster the responsibility for response 
and coordination lies with the affected State, international 

3 -

assistance of the United Nations”, 2005, document A/60/87–E/2005/78, 
para. 4).

4 . It is estimated that the massive earthquake that took place off 

wave, which affected 12 countries across the entire Indian Ocean, killed 
more than 240,000 people and displaced well over a million more. 

5 -
aster Reduction, on 22 January 2005 (A/CONF.206/6 and Corr.1, 
resolution 1).

6

its link to “disasters”.



assistance may be requested by such a State. Indeed, the 
involvement of the international community is not lim-

-

-
sistance to States and their populations which have been 
adversely affected by disasters.7 

6. The General Assembly, in resolution 46/182 of 19 De- 

-

and leadership in the provision of disaster relief.8 Such 

evolved considerably since 1991. 

7. At the operational level, time is of the essence in the 
wake of a disaster, with on-site coordination of response 

9 Yet, 
humanitarian relief staff typically face a number of chal-

-
culties with sectoral coordination (both within and between 

-

8. While some obstacles are of a technical nature, oth-
-

-

personnel to the theatre of disaster may be impeded by 

may arise from the imposition of export and import con-
trols as well as documentation and customs duties. Ques-

well as to the delimitation of liability. In addition, the 
safety of humanitarian relief staff, particularly United 

7 Within the United Nations, the responsibility for coordination of 
international response to disasters devolves to the United Nations Relief 
Coordinator who is also the Under-Secretary General for Humanitarian 

Affairs (OCHA).
8 -

tation and development. 
9 See A. Katoch, “International natural disaster response and the 

United Nations”, in V. Bannon (ed.), 
, 

Geneva, IFRC, 2003, p. 48.

Nations and associated personnel, has recently been a 
10 
-

confronted by a natural disaster.

PROTECTION OF VICTIMS

undertaken, inter alia, within the broader policy context 
of the question of the protection of victims of disasters, 

be the subject of discussion within the disaster relief com-
munity.11 The present proposal is nonetheless also to be 

12 
-

the responsibility of the international community to pre-
vent is considered the most pertinent to the topic at hand.13 

-

14 
adopted at the World Conference on Disaster Reduction 

-

States to protect the people and property on their terri-

processes.15 

11. The various activities undertaken at the international 
level in response to the incidence of disasters have come 

10 See the Convention on the Safety of United Nations and Associ-
ated Personnel, adopted in 1994, as well as the Optional Protocol to the 
Convention on the Safety of United Nations and Associated Personnel, 
adopted by the General Assembly, in resolution 60/42 of 8 December 

Nations operations established, inter alia, for the purposes of deliver-

to a natural disaster).
11 See “Humanitarian Response Review: an independent report 

-

2005), para. 4.2, pp. 30–31.
12

, 2004, docu-
ment A/59/565 and Corr.1.

13 It is proposed that the International Law Commission, in accord-
-

tion between States, not consider the question of the responsibility to 

cases, military intervention.
14 See footnote 5 above, resolution 1. 
15 



collectively, have been referred to as “international disas-
ter response law”.16 International disaster response law is 
not an entirely new area of international law.17

when Emer de Vattel wrote:

advancement of other Nations and save them from disaster and ruin, so 
18

-
-

which would absolutely refuse to do so. … Whatever be the calamity 
19

12. In its modern form, international disaster response 
law denotes those rules and principles for international 
humanitarian assistance that apply in the context of a dis-

20 

rules and principles applicable to the access, facilitation, 
coordination, quality and accountability of international 

disasters, which includes preparedness for imminent dis-
aster and the conduct of rescue and humanitarian assis-
tance activities”.21

13. In themselves, disasters have not been viewed as 

However, they have on occasion led to the conclusion 
22 Today, international disas-

ter response law is composed of a relatively substantial 
-

23

16 The title of the present proposal refers to disaster “relief” 

to the “response” phase. However, to the extent that the reference to 
“response” may include other related actions such as pre-disaster risk-

17 See M. H. Hoffman, “What is the scope of international disaster 
response law?”, in V. Bannon (ed.), 

, 
Geneva, IFRC, 2003, p. 13.

18 E. de Vattel, 
 

Text of 1758, volumes I, II, III, IV, translation by Charles G. Fenwick 

19 ., p. 115. He noted at the same time that if that State can pay 

-

to buy”.
20 See Hoffman,  (footnote 17 above), p. 13.
21 IFRC, “International Disaster Response Laws (IDRL): Project 

Report 2002–2003”, 2003, p. 14.
22 , 

Leiden, A. W. Sijthoff, 1973, p. 47.
23 -

cally with disaster relief have been adopted in the post-war era, namely 
the 1986 Convention on assistance in the case of nuclear accident or 

-

18 June 1998), several other multilateral treaties may also be of rele-
vance in that they deal with some aspects of disaster relief in the context 
of land, air and maritime transportation as well as customs procedures. 

in Europe and elsewhere.24

requests for, and offers of, assistance, facilitation of entry 
-

customs, status, immunity and protection of personnel, 
25

14. A further source of rules can be found in a sub-

and States. While many of these instruments tend to be 

international law. 

-
ment of international disaster response law has occurred 
in the realm of “soft law” in the context of, inter alia, 
resolutions of the General Assembly, the Economic and 
Social Council of the United Nations and other bodies 

-
lations which provide interpretative tools for prepared-

-
ery of humanitarian assistance in times of disaster.26 

-
-

-

(adopted at Kyoto in 1973 under the auspices of the Customs Coopera-
tion Council), as well as the (revised) International Convention on the 

-

some relevance is the 1994 Convention on the Safety of United Nations 
and Associated Personnel and its 2005 Optional Protocol (footnote 10 
above), which,  establishes the duty of States to prevent and 

24

-
-

tion (87) 2 (adopted by the Committee of Ministers on 20 March 1987) 
 

the 1991 Inter-American Convention to Facilitate Disaster Assistance 

-

Vientiane on 26 July 2005).
25 See “International Disaster Response Laws (IDRL): Project 

Report 2002–2003” (footnote 21 above), p. 16.
26 See, for example, the “Measures to Expedite International Relief”, 

adopted at the 23rd International Conference of the Red Cross, res. 6, in 
ICRC/IFRC, 

, 

Declaration of principles for international humanitarian relief to the 
civilian population in disaster situations of 1969, adopted by the 21st 



The contemporary “cornerstone” resolution is General 
Assembly resolution 46/182 of 19 December 1991, 

-
lution of the International Conference of the Red Cross 
on measures to expedite international relief,27 is a key 

built upon, and has been supplemented by, a series of 
General Assembly resolutions28 as well as other instru-

Action.29

APPLICABILITY OF INTERNATIONAL HUMANITARIAN LAW AND 
OTHER RELEVANT RULES OF INTERNATIONAL LAW

16. Usually, commentators point to international 
humanitarian law as a point of reference and comparison 
in any efforts to develop international disaster response 
law.30 -

the unique respective missions of the ICRC and the 
IFRC. While it is doubtful whether international disaster 

international humanitarian law,31 there exist examples of 
rules of international humanitarian law which would be 
applicable to the provision of disaster relief, even if only 

17. Similarly, some principles and aspects of other rules 
-

-
work for disaster relief. 

SYSTEMATIZATION THROUGH CODIFICATION AND PROGRESSIVE 
DEVELOPMENT

-
ence of international disaster response law, there 

International Conference of the Red Cross, resolution 26, 

Recommendation of the Customs Co-operation Council to Expedite the 

The Sphere 

Response
the International Red Cross and Red Crescent Movement and NGOs in 
Disaster Relief, Annex VI to the resolutions of the 26th International 
Conference of the Red Cross and Red Crescent, 

, No. 310 (January–February 1996), pp. 119 et seq.
27 See footnote 26 above.
28 See General Assembly resolutions 2816 (XXVI) of 14 Decem-

-

-

59/231 of 22 December 2004.
29

ence of Nations and Communities to Disasters, adopted on 22 January 
2005 at the World Conference on Disaster Reduction (A/CONF.206/6 
and Corr.1, resolution 2).

30 See Hoffman,  (footnote 17 above), pp. 14–15.
31  p. 15.

of law.32

-
-

national humanitarian law, also to victims of disasters. 
The establishment of the International Relief Union in 
1927,33 -

-
vision of international relief for disasters. The preamble 

aspects of international disaster response law have con-
tinued to be made in subsequent years.34 In the United 
Nations, as early as 1971, the General Assembly, in reso-
lution 2816 (XXVI), invited potential recipient countries 

for relief units. In the early 1980s, a study was under-
taken, on the initiative of the United Nations Disaster 

instrument on disaster relief operations. It was subse-

International Law Commission, and resulted in a pro-
posal by the Secretary-General for a draft international 

relief.35 The proposal was not considered further after its 
initial presentation in the Economic and Social Council 
in 1984, nor did a subsequent proposal for a conven-
tion on the duty of humanitarian assistance, in the late 

36 

of the World Food Council (of the World Food Pro-

32 See IFRC, “International Disaster Response Law: A Preliminary 

University, Germany” (January 2003), p. 2.
33 -

national Relief Union, which entered into force in 1932 with 30 
States parties. See B. Morse, “Practice, Norms and Reform of Inter-
national Rescue Operations”, 

, vol. 157 (1980), pp. 121–194, at 
pp. 132–133.

34 For example, in 1980, the International Law Association, at its 

Association, 
, London, 1982, p. 5.

35 See document A/39/267/Add.1–E/1984/96/Add.1. 
36 See document A/45/587, at paras 43–44. A similar resistance had 

been earlier expressed to a proposal for the consideration of a “new 
international humanitarian order”, which entailed, inter alia, the elabo-



war and natural disasters.37

General, in his report on humanitarian assistance to vic-

-

-
ments between donors and recipient countries as well as 
between recipient countries”.38

-
national assistance in the wake of natural disasters and 

-

United Nations”,39 the Secretary-General noted that such 
a framework may outline responsibilities of States receiv-

countries, that have to be resolved prior to international response to a 
sudden-onset natural disaster.40 

22. Similarly, the , issued 

humanitarian relief work exist in some treaties, the report 
described the situation as follows: 

-

law in new ways.41

37 See  
 (A/44/19), Part One. At its sixteenth session in 

Council Ministers to “further consult with all concerned institutions on 

., 
 (A/45/19), para. 31). It also recommended that the 

Secretary-General consider endorsement by the General Assembly of 
.).

38 Document A/45/587, paras. 41 and 45.
39 Document A/55/82–E/2000/61.
40 ., para. 135 (m).
41 P. Walker and J. Walker (eds.), , 

Geneva, IFRC, 2000, p. 145. In 2001, the IFRC initiated a study on 

-

international disaster response, analyse the scope and implementation 

See IFRC , April 
2003, p. 2, and , 2005–2007, available at 

-
ber 2002, the General Assembly noted this development and stressed 

principles, scope and objectives. In 2003, the 28th International Confer-
ence of the Red Cross and Red Crescent (comprised of all components 

23. Moreover, increased emphasis has been placed on 
the risk reduction and prevention components of the topic 

-
inter alia, the 

related to disaster risk reduction.42

Commission

24. The objective of the proposal would be the elabo-

framework for the conduct of international disaster relief 

-
-

sible model would be the 1946 Convention on the Privi-

-
ments between the United Nations and States and other 

relief could serve as the basic reference framework for a 

-
-
-

operational activities in an unforeseen manner.

BRIEF SUBSTANTIVE OVERVIEW

(a) 

26. As already mentioned (paras. 1–2 above), it is 
proposed that the Commission initially limit the scope 
ratione materiae of the topic to natural disasters (disasters 

-

distinction between natural and other disasters, even if by 
way of a “without prejudice” clause. In addition, various 

of the Red Cross/Red Crescent Movement and the States parties to the 
1949 Geneva Conventions for the protection of war victims) mandated 
the IFRC and national societies to “lead collaborative efforts, involv-

research and advocacy activities” in this area and to report back to the 
International Conference in 2007 (IFRC, 

, p. 25 (Final 
Goal 3.2.6
to international law in this area, see D. P. Fidler, “Disaster relief and 

law?”, , vol. 6, No. 2 (2005), 
pp. 458 et seq., at pp. 471–473.

42

above), para. 22.



analysis of such features may have to be undertaken in the 
ratione materiae.

, the topic would 

Ratione tem
poris, the scope of the topic, would include not only the 
“response” phases of the disaster, but also the pre- and the 
post-disaster phases.43

ratione personae, it is in 
the nature of the topic that, while State practice exists, 

-
tions and other non-State entities, such as the IFRC, that 

-

whether explicitly or implicitly, it is proposed that the 
Commission adopt a broader approach to also cover 
the staff of such entities. This would accord with cur-
rent trends, as evidenced by the approach taken in the 
Tampere Convention on the Provision of Telecommu-

Operations, which extends, for example, the provisions 

Convention.44 It would also accord with the contempo-

component of disaster relief operations is undertaken by 

-
tions apply in the context of natural disasters, subject to 

-
cies to the extent permissible under applicable interna-
tional law, it may also be necessary to consider the human 

-

access to disaster relief and basic needs. This may be lim-

-

of the topic ratione personae.

(b)

text would be an important component of the work to be 

43 See footnote 16 above.
44

the Convention on the Safety of United Nations and Associated Person-
nel, the General Assembly in resolution 58/82 of 9 December 2003, 
inter alia, took note of the development by the Secretary-General of a 

-

45

-
inter alia, to the provision of disas-

ter relief include: “disaster relief personnel”, “posses-

“United Nations relief operation”, “international disas-

defence assets”, “relief supplies”, “relief services”, “dis-

“telecommunications”.

operational aspects of disaster relief, to the extent that it is 
decided to deal with such matters. 

(c) 

33. A number of core principles underpin contempo-
rary activities in the realm of the protection of persons 

-

resolution 46/182 of 19 December 1991, which adopted, 
inter alia

instrument, other similar pronunciations of principles also 
exist.46 All share a common appreciation for the impor-
tance of humanitarian assistance for the victims of natural 

34. Such principles include:47

— 

— The provision of 
humanitarian assistance takes place outside of the po-

— The provision 
of humanitarian assistance is based on needs assess-
ments undertaken in accordance with internationally 

45

above) places emphasis on the reduction of vulnerability and risk to a 

phenomenon or human activity that may cause the loss of life or injury, 

-

footnote 2). 
46 See, for example, the Code of Conduct for the International 

Red Cross and Red Crescent Movement and NGOs in Disaster Relief 
(footnote 26 above).

47 Without prejudice to the applicability of some of the principles 



cases of distress and in accordance with the principle 

— 

Humanitarian as-
sistance is provided with the consent of the affected 

— . States whose popu-
lations are in need of humanitarian assistance are to 

-

assistance, in particular the supply of food, medicines, 
shelter and health care, for which unrestricted access to 

— . The pro-
vision of relief is to be undertaken without discrimi-

— Humanitarian 
-

itarian assistance are accountable to the people they 

— International 
cooperation48 should be provided in accordance with 

— It is the primary re-
sponsibility of each State to take care of the victims of 

48

involved in the international humanitarian relief operation.

— The safety and secu-

— States are to review 

international levels, in order to address vulnerability 

— States are to under-
take operational measures to reduce disaster risks at 

the effects of a disaster both within and beyond their 
borders.

35. It would have to be considered both the extent to 

(d) 

36. It is proposed that the Commission also consider a 
-

tional aspects of the provision of disaster relief. These 
-

work. Instead, the approach would be more holistic, with 
-

-



1. General provisions

(a) Scope of application

(b

2. Applicable principles

(a) Humanity

(b) Neutrality

( ) Impartiality

(
 with the Charter of the United Nations

(e) Access

(f) Non-discrimination

( ) Accountability

(h) Cooperation

(i) Protection

( ) Security

(k) Prevention

(l

3. Disaster relief and protection

(a

(b

(
 their property, premises, facilities means of transport, relief  

 the assistance

4. Provision of disaster relief

(a) Conditions for the provision of assistance

(b) Offers and requests for assistance

( ) Coordination

(

(e) Distribution and use of relief assistance

(f

(

(h) Liability

(i) Insurance

5. Access

(a) Staff

 (i) Visas, entry and work permits

 (iii) Freedom of movement

 (iv) Status

(b

 (i) Customs, duties, tariffs and quarantine

 (ii) Status

6. Disaster prevention and risk reduction

(a

(b) Coordination activities

(
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1. It is proposed that the International Law Commission 

-

and records since time immemorial.1 However, the radi-

2 
and, more particularly, in information and communication 

3

-

-
4 The electronic movement 

of data between States has become easier, cheaper, almost 
instantaneous and omnipresent. Time and space have 

processable, indexed to the individual and permanent.5 
The various actors—Governments, industry, other busi-

-

information in a multitude of activities of human endeav-
our.6 On a daily basis, personal data are collected in 

1 Daniel J. Solove, in “Privacy and power: computer databases and 
the metaphors for information privacy”, , vol. 53 

century, William the Conqueror collected information about his sub-
jects for taxation purposes. Many, if not all States, now conduct cen-

details are asked. 
2 

3 These include computers, cameras, sensors, wireless communica-

4

of the Internet: a case study of the privacy debate”, 
International Law, vol. 26 (2000–2001), pp. 689–722.

5

, vol. 50 (1997–1998), pp. 1193–1294, at p. 1199.
6 See General Assembly resolution 57/239 of 20 December 2002 

the substantive session of 2000 of the Economic and Social Coun-
cil] submitted by the President of the Council, 

respect of individuals, for a variety of reasons, by various 
means and by a panoply of actors and kept by them in the 
public and private sectors.7 When such data is shared or 
circulated by different actors, serious questions about the 

these concerns are not new.8 

3. Public policy concerns over the invasion of pri-

9 

DNA and biometrics, black boxes, Radio Frequency Iden-

their wide accessibility have commentators and civil lib-
10 of the risk of 

11 

recently the World Summit on the Information Soci-

 (A/ 
55/3/Rev.1), chap. III.

7 -
-

rity, insurance, as well as various subscriptions to membership clubs, 

and processed.
8 -

qua natural persons 

decades when the vertical relationship concerns between the State and 

the Secretary-General on the uses of electronics which may affect the 

in a democratic society (E/CN.4/1142 [and Corr.1] and Add.1–2). See 
also the 1973 report of the Secretary-General on respect for the privacy 

and Add.1–3 [and Add.3/Corr.1] and Add.4).
9 -

vacy in cyberspace”,  vol. 15 
-

tion, 
para. 1. It may be noted that the increase in interconnectivity has also 

-

10  (1949), used the meta-

11 See the report of the American Civil Liberties Union, by Jay Stan-



enhancement of the protection of personal information, 
privacy and data.12 Moreover, an appeal has been made to 

13 

5. Sceptics have questioned whether there was no more 
a law of “cyberspace” than there is a “law of the horse”.14 
This debate—whether the cyberspace can or should be 

-
cal milestone.15

-
tue of their participation in cyberspace and their increas-

16

12 World Summit on the Information Society, Outcome Documents, 
Geneva 2003–Tunis 2005. The WSIS was held in two phases in Geneva 
on 10–12 December 2003, and in Tunis on 16–18 November 2005. The 
Geneva Declaration of Principles, the Geneva Plan of Action, the Tunis 

-
stitute the Outcome Documents and are available at www.itu.int/wsis.

13 Montreux Declaration on “the protection of personal data and 

adopted by Data Protection and Privacy Commissioners assembly in 
-

ence of Data Protection and Privacy Commissioners, 14–16 September 
-

Heads of Governments and States of countries which share the French 

“Nous sommes convenus d’attacher une importance particu-

-

compliance with these rules.]

 

14 F. H. Easterbrook, “Cyberspace and the law of the horse”, 
 (1996), pp. 207–216.

15

, New York, Aspen Law and Business, 2002, 

, vol. 5 (2004), pp. 431–463, at p. 432. 
16

-

a) a more traditional Statist 

b) a  approach that perceives the Internet 
and ICT activities as a new social frontier where the traditional rules 

) a more interna-
-

-

 

17 
-

new problems demand the creation of new law.18 In this 

or adapted for application to address problems posed by 
ICTs.19 On the one hand, the law of contracts, torts, evi-

applied to a new situation.20 The present proposal focuses 

-
-

21 Data protection aspires 
to ensure that the data is not abused and that the data- 
subjects have and retain the ability to correct errors.22

cyberlaw discourses and terms them as (a) the State-based traditionalist 
b ) the cyber-interna-

tionalist discourse and provides a critique of each of these approaches 

17 See F. W. Hondius, “Data law in Europe”, 
International Law, vol. 16 (1980), pp. 87–111, at p. 88. The four kinds 
of constraints on human behaviour in ordinary life—the “real space”, 
namely the law, social norms, the market and the “architecture,” have 

may pass a law on privacy and the providers of transmission lines and 
-

Har

been made’ ” (p. 507). The architecture of the cyberspace is its code: 
“the software and the hardware that make the cyberspace the way it 
is” (p. 509).

18 Hondius,  (footnote 17 above), p. 88.
19 The ITU focuses on the institutional infrastructure and techni-

and protection”, in R. Bernhardt (ed.), 
tional Law, vol. 1, Amsterdam, Elsevier, 1992, pp. 950–961, at p. 954. 

computer records (
 (A/40/17), chap. VI, para. 360). In its reso-

lution 40/71 of 11 December 1985, the General Assembly commended 
UNCITRAL on its recommendation. See also United Nations Conven-
tion on the Use of Electronic Communications in International Con-
tracts. See also, for example, Directive 2001/29/EC of the European 
Parliament and of the Council of 22 May 2001 on the harmonisation of 

( , No. L 167, 22 June 

of 1998.
20 Hondius,  (footnote 17 above), p. 88.
21 ., p. 89. 
22 See B. P. Smith, review of 

vol. 20 (1995), pp. 215–217, 
at pp. 216–217.



6. Data protection has been a concern of the interna-
tional community since the late 1960s.23 -

24 

international trade, protection of intellectual property and 

privacy. The various approaches taken by States or the 
industry tend to accentuate the differences in emphasis 

-

United Nations, the Council of Europe and the OECD cul-

-

1970s.25

23

-
ments of 12 May 1968 adopted by the International Conference on 

publication, Sales No. E.68.XIV.2), A/CONF.32/41, pp. 5 and 12, 

individuals and peoples. In its resolution 2450 (XXIII) of 19 December 
1968, the General Assembly invited the Secretary-General to undertake 

resolution 10 (XXVII) of 18 March 1971. The Council of Europe estab-
lished the Committee of Experts on the Harmonisation of the Means of 

-
border Data Barriers and Privacy Protection, was established in 1978.

24

on Security and Co-operation in Europe (ILM, vol. 28, No. 2 (1989), 
pp. 531 et seq.

the Conference on Security and Cooperation in Europe, of 29 June 1990 
( , vol. 29, No. 5 (1990), pp. 1305 et seq.

Dimension of the Conference on Security and Cooperation in Europe, 
of 3 October 1991 ( , vol. 30, No. 6 (1991), pp. 1671 et seq., at 

 

25 -
tion (73) 22E, of 26 September 1973) on the protection of the privacy 
of individuals  electronic data banks in the private sector, and 
later, in 1974, another resolution (Resolution (74) 29E, of 20 September 
1974) on the protection of the privacy of individuals  electronic 
data banks in the public sector. The OECD adopted the Guidelines on 
the Protection of Privacy and Transborder Flows of Personal data in 
1980 and the Council of Europe adopted the Convention for the protec-

11 March 1977, requested the Sub-Commission on Prevention of Dis-

Joinet served as the Special Rapporteur of the Sub-Commission. The 

26 The state of 
-

27

country to do so in 1973.28 Some other States elected to 
29 

further developments within the context of the European 
Union, and elsewhere. These led to the subsequent adop-

30 some of which, 

-
islation (see E/CN.4/Sub.2/1983/18). In resolution 45/95 of 14 Decem-
ber 1990, the General Assembly adopted the United Nations Guidelines 

1990/38 of 25 May 1990 of the Economic and Social Council. For fol-

see for example document E/CN.4/1995/75, prepared pursuant to deci-

document E/CN.4/1997/67, prepared pursuant to decision 1995/114 of 

E/CN.4/1999/88 prepared pursuant to decision 1997/122 of the Com-

a vote: (a -

b) to request the Secretary-General to entrust the competent 

system. 
26

 vol. 5 (1984), pp. 271–303, at p. 273.
27 Data protection derives its name from German “ ”. 

Sweden: Data Act of 1973 ( , 1973:289), in force as of 1 July 
 of 

1978 (( ), in force as of 
 Act of 1978 (

Act of 1978 (

 
Protection Act (

-

28 (footnote 26 above), p. 271.
29 -

-
-

30

inter alia, the 
possible adoption of enforcement of measures “necessary to secure 

-
ity of individual records and accounts”. See also the 1995 Directive 
95/46/EC of the European Parliament and of the Council of 24 October 

personal data and the free movement of such data, which provides a 
-

pean Union member States domestically, 
pean Communities, No. L. 281, 23 November 1995, p. 31. See also the 
2001 Additional Protocol to the Convention for the protection of indi-

EC of the European Parliament and of the Council of 12 July 2002 

( )



like the European Union Directive, have implications 
for third States,31 32 

-
vacy in the electronic communications sector, 

, No. L 201, 31 July 2002, p. 37, which repeals 
the earlier Directive 97/66/EC of the European Parliament and of the 

data and the protection of privacy in the telecommunications sector, 
, No. L 24, 30 January 1998, p. 1. See also Directive 2006/24/EC 

of the European Parliament and of the Council of 15 March 2006 on 

provision of publicly available electronic communications services or 

EC, , No. L 105, 13 April 2006, p. 54. Article 8 of the Charter of 

of personal data:
-

-

“3. Compliance with these rules shall be subject to control by an 
independent authority.” ( , No. C 364, 18 December 2000, p. 1.)

Privacy Framework to promote a consistent approach in information 

31 Article 25 of Directive 95/46/EC of the European Parliament and 
of the Council (see footnote 30 above) addresses the transfer of per-
sonal data to third countries on the basis of adequate level of protec-

permissible. In response to that Directive, the United States Department 
-

issued by the United States Department of Commerce on 21 July 2000 
(see  

-
tection, , No. L 215, 

-

on 30 May 2006, in joined cases C-317/04 and C-318/04 (see , 
No. C 178, 29 July 2006, p. 1). The European Parliament inter alia 

Customs and Border Protection, , No. L 235, 6 July 2004, p. 11. 
The Court annulled the decision of the Council on a technicality that 
the matter fell out of Community competence.

32

1988 Privacy Act and the 2000 Privacy Amendment Act (Private 

and  

-
-

No. 19.628 sobre la protección de la vida privida (law on on the protec-

Data (Protection of the Individual) Law of 2001, as amended in 2003, 

) of 18 May 2001, and  data protection laws adopted 
-

(No. 523/1999) of 22 April 1999, as amended on 1 December 2000, 

Efforts have also been made to promote the enactment 

in a multilateral framework.33 Some other States remain 
disposed towards the enactment of sectoral, subject-spe-

34 The preferred options taken by States 

traditions.35

Greece: Implementation Law No. 2472 on the protection of individuals 

Data and Public Access to Data of Public Interest of 1992, Act No. IV 
of 1978 on the Criminal Code on misuse of personal data and misuse of 
personal information, and Data Protection Act No. XXVI of 14 Decem-

-
tection Act of 1998, amended by the Data Protection Act of 2003 of 

1996, and the New Data Protection Code, which entered into force on 

Protection of Personal Data of 21 January 2003, with amendments of 

the Netherlands: Personal Data Protection Act of 6 July 2000 (the for-

Promotion and Protection of Information Infrastructure (Act No. 5835) 
-

Act No. 428/2002 Coll. on Protection of Personal Data, as amended by 
Act No. 602/2003 Coll., Act No. 576/2004 Coll. and Act No. 90/2005 

-
-

-

-

33 -

models bills on privacy (for the private and the public sectors). The 
-
-

ments the European Union Directive, as well as the OECD Guidelines.
34 -

 

Insurance Portability and Accountability Act of 1996, Pub. L. No. 104–
 

§ 6501–6506 (2000).
35 See Hondius,  (footnote 17 above), pp. 87–111. States have 

-

( )



European context establish limits on the collection of 
data.36 They require 
which the data are required. Moreover, any subsequent 

data subject or otherwise provided by law, must accord 

imposes controls 

such data records, access and an opportunity to make cor-
rections to erroneous data are elements of such reliabili-
ty.37

Any use or disclosure must be recorded and the data-

disclosure.38 A framework is established to address these 

also contemplated.

8. On the other hand, the approach—particularly in 

39 and the 

questions of enforcement.

9. It may also be noted that the industry has taken an 

personal data.40

protection. The European Court of Justice in the Fisher 
-

that the Directive 95/46/EC of the European Parliament 
and of the Council adopted, at the Community level, 

of member States in the area in question.41 In the 
, the Court noted that the provisions of the 

36 See G. M. Epperson, “Contracts for transnational information ser-

, vol. 22 (1981) pp. 157–175, at p. 162.
37 .
38 .
39 Comments of the United States on Internet Governance, Released 

“ … Any effective approach to 

on the website of the ITU, www.itu.int, “Compilation of comments 

40

 
 

-
ber 2012.

41 v. ex parte 
-

tice of 14 September 2000,

95/46/CE, see footnote 30 above.

-

“[a]rticles 6 (1) ( ) and 7 ( ) and (e) of Directive 95/46 
are directly applicable, in that they may be relied on by an 
individual before the national courts to oust the applica-
tion of rules of national law which are contrary to those 
provisions”.42

established under article 8 of the European Convention on 
43 

-

and judicial decisions reveal a number of core principles, 
a) lawful and fair data collection and process-

b
( e f) individual par-

) non-dis-
h i

) data equivalency in the case of transborder 
k

Commission

12. The objective of the present proposal would be to 
-

approach, there is a commonality of interests in a num-
ber of core principles. The precedents and other relevant 

-

-
rary practice. Such an exercise would facilitate the prepa-
ration of a set of internationally acceptable best practices 

-
-

42 Joined Cases C-465/00, C-138/01 and C-139/01 (Reference for a 
 and Oberster Ger

):  (C-465/00) v. 
Others and between  (C-138/01),  
(C-139/01) (“Protection of individuals 

Protection of private life–Disclosure of data on the income of employ-
ees of bodies subject to control by the 
the European Court of Justice of 20 May 2003,

, No. C 171, 19 July 2003, p. 3, para. 2.
43 See also Amann v.

, Grand Chamber, European Court of Human 
, pp. 245 et seq.

, European Court of Human 
, vol. 116, pp. 6 et seq. Rotaru 

v. , Grand 

, pp. 109 et seq. Turek v.  
,  European Court of Human 

, pp. 41 et seq.



-

DELINEATING THE SCOPE OF THE TOPIC

13. There is a link between privacy and data protection. 

jurisdictions,44

45

absolute and its parameters and penumbras are not always 
easy to fathom and delineate. From philosophical and 
analytical perspectives, privacy conjures a variety of pos-
sibilities and ideas which may fall into one or cross-cut 

a b
( 46 and ( ) privacy of communications.

-

narrower and more restricted in four respects.

15. First, its main focus is on the third cluster: the infor-
mational subset of privacy, which is concerned with the 

-
mation—its acquisition, disclosure and use,47 a concept 

48 It 

44 For example, in 1361, the Justices of the Peace Act 34 Edw. 3 c.1 

a 1776 Public Records Act of Sweden required that all information held 

-
vacy”, , vol. 4, No. 5 (1890), pp. 193–220, wrote 

Gris
-

(1965), p. 479.
45 -

and Duties of Man, adopted by the Ninth International Conference of 

See also article 18 of the 1981 African Charter on Human and Peoples’ 

Code on Directions for Human Experimentation (

, 15-volume series, 

1949–1953, p. 180), the 1948 Declaration of Geneva (World Medical 
Association,  (October 1996), 17.A ) and the 
1964 Declaration of Helsinki ( , 17.C, or “World Medical Associa-
tion Declaration of Helsinki. Ethical Principles for Medical Research 

tion, 2001, 79 (4), p. 373).
46 (footnote 5 above), at pp. 1202–1203. In 

len v. Roe (429 U.S 589 (1977)), the United States Supreme Court 
extended the substantive due process protection of privacy to informa-
tion privacy.

47 (footnote 5 above), at p. 1203.
48 Epperson, (footnote 36 above): “Data protection does not, 

however, mean that all such privacy interests will be fully protected. 

subject and users possess. 

16. Secondly, it would address the protection to be 
afforded to the means of communication, that is to say, 

of communications insofar as there is a connection in 

of mail, telephony, e-mail and other forms of ICTs. With 

49 Data 

ements within the penumbra of protection. Data security 

seeks to ensure that data are not destroyed or tampered 
with in the place where they are located. Data are also 

in the custody of third parties. Where one is located 
(location data)50 -

51

that would fall within the purview of the topic. However, 

need for tools that would ensure effective law enforce-

-
52

different kinds of data, such as (a 53  
(b 54 (

55 and (

records, travel reservations, or it may simply be a name 

The term refers less to absolute prohibition of the accumulation and 

data-subjects the opportunity to know of the existence of data concern-

49 D. J. Solove, “Privacy and Power …”,  (footnote 1 above), 
at p. 1437.

50

the user, the direction of travel, the level and accuracy of the location 
-

tion information was made are easily recordable.
51

protocol used, the location of the terminal equipment of the sender or 
-

52

a framework for policy-oriented inquiry”, 
tional Law, vol. 16 (1980), pp. 141 et seq. “Data” and “information” 
are used sometimes as synonymous terms. However, from a technical 
perspective:

-

reduced to data for intermediate purposes” (p. 144, footnote 7).
53 

decisions or that sustain certain administrative functions.
54 ., p. 157. These involve credits, debits and transfers of money.
55 -



data is intended to fall within the scope of the present pro-

56 as well as part of 

surveys.

bear on (a  
(b ) an 

57 It is 
these aspects that may require protection from disclosure. 
Natural persons are ordinarily associated with personally 

other entities may be affected.58 The scope of the topic 
ratione personae would have to determine the treatment 

private sector, such as multinational corporations and 
-

vices. The span of activities in the public or private sector 
that may be involved would have to be taken into account 
in the treatment of the topic.

20. Fourthly, there are restrictions and exceptions and 
-

mational data. Indeed, the privacy protections offered 
by national Constitutions and in judicial decisions and 

limitations.

DEFINITIONS

electronic transmission of data across political bounda-
59 The 

scope of the topic ratione materiae would be a matter that 
would require careful consideration, in particular whether 

56 
ers v. ), which was declared admis-

about individuals which are “in connection with their public activities”, 
“already in the public domain” and which are accurate and collected on 

concerned of the full extent of the information collected. See in this 

, pp. 131 et seq. The Supreme Court of Iceland 

v.

-

  , vol. 1, No. 2 
(June 2004), pp. 241–258. 

57 (footnote 5 above), at pp. 1207–1208.
58 Novotny, (footnote 52 above), at p. 157.
59 -

, vol. 74 (1980), p. 175.

-
-

CORE PRINCIPLES

23. A number of core principles are discernible from 

60

 
This principle presupposes that the collection of personal 
data would be restricted to a necessary minimum. In par-
ticular, such data should not be obtained unlawfully or 

 The information quality principle is a 
qualitative requirement and entails a responsibility that 
the data is accurate and necessarily complete and up-to-
date for the purpose intended. 

 This principle 
establishes the requirement that the purpose for which the 

Data should not be disclosed, made available or otherwise 

under the operation of the law. Any subsequent use is lim-
ited to such purpose, or any other that is not incompatible 
with such purpose. Differences lie in the approaches taken 

consent to be .

 Proportionality requires that the 
necessary measure taken should be proportionate to the 

policies with respect to protection of personal data. 

 This principle may be the most important for 
purposes of data protection. The individual should have 
access to such data as well as to the possibility of deter-

-

60

rules’ of data privacy”, , vol. 16 

teleinformatics: an introduction”, , 
vol. 14 (1981) pp. 203–236. See also Secretary’s Advisory Commit-
tee on Automated Personal Data Systems, United States Department of 
Health, Education and Welfare, 

 (1973), Appendix A, p. 147.



it communicated to him in a form, in a manner and at 

amended or erased. 

 This principle connotes that 
-

nation should not be compiled. This includes information 
-

as well as membership in an association or trade union.

 This principle embraces data secu-
-

ate measures to prevent their loss, destruction, unauthor-

 
Supervision and sanction require that there should be a 

-

-
tion is consistent with the standard or deemed adequate 
for that purpose.

 This entails power to 
make exceptions and impose limitations if they are nec-
essary to protect national security, public order, public 

DEROGABILITY

24. While privacy concerns are of critical importance, 
such concerns have to be balanced with other value-
interests. The privacy values to avoid embarrassment, 

over personal information, such as the need not to dis-

truth, as well as the need to live in a secure environment.61 
There are allowable restrictions and exceptions, for exam-
ple, with respect to national security, public order (

),62 public health or morality63 or in order to pro-

61

and accountability online, , vol. 56 (2003–2004), 
pp. 191–229.

62 See, for example, the Convention on cybercrime adopted by the 
Council of Europe at Budapest on 23 November 2001.

63 For example, UNESCO adopted the Universal Declaration 

(UNESCO, , 
vol. I, Resolutions, resolution 16), endorsed by General Assembly reso-
lution 53/152 of 9 December 1998. See also the 1997 Convention for 

-

for effective law enforcement and judicial cooperation 

crime. 

64 Accord-

justify interference with private life if it is (a) in accord-
ance with the law, (b) necessary in a democratic society 

) not dispropor-
tionate to the objective pursued.65 The phrase “in accord-

66 Fore-
-

conduct.67

26. A number of issues still arise in the practice of States. 
. 

In the cyberworld, there are two basic ways in which per-
sonal information is collected: (a -

68

(b
the Internet (clickstream data).69 One way in which States 
have used the law to monitor activities in the cyberspace 

retention 70 Essentially, Internet service pro-
viders are required to clickstream, collect and store data 
on the activities of their customers in the cyberspace. This 
has raised particular concerns because it

“ rearchitects” the Internet from a context of relative obscurity to one 

easier to link acts to actors, promotes the value of accountability, while 
71

-

64 Joined Cases C-465/00, C-138/01 and C-139/01 (see footnote 42 
above).

65 See v.
, Grand Chamber, European Court of 

, pp. 1 et 
seq

-
vate intimacy, health, family life or sexuality must be protected more 

-
sonal, concern identity to a lesser extent and are therefore less sensitive.

66 Amann v.  (see footnote 43 above), paras. 55–62.
67 v.  

, vol. 82, pp. 31–32, para. 66.
68 D. J. Solove, “Privacy and power…”,  (footnote 1 above), 

at p. 1408.
69 , p. 1411.
70 For example, Commission decision 2004/535/EC of 14 May 

2004 (see footnote 31 above). Swiss Internet service providers are 

identity of all e-mails. Spain also requires Internet service providers 
to retain some types of data on their customers for one year. See also 
Directive 2006/24/EC of the European Parliament and of the Council 

connection with the provision of publicly available electronic commu-

Directive 2002/58/EC (footnote 30 above). 
71 C. Crump, (footnote 61 above), p. 194.



27. Unlike data retention,  has a 
more limited remit as a tool to enable law enforcement 
to preserve records and other evidence in respect of a 

-
ance of a court order.72 Protection of personal data in a 

in some cases require that, once the purpose has expired, 

principles. 

28. A second related aspect is accessibility of Govern-
ments to private and public databases: the ability of Gov-
ernments to purchase information on individuals for use 
in law enforcement from private databases. Such data-
bases are often voluntarily compiled and shared voluntar-

73 

would assure that data retention or data preservation and 
accessibility to databases do not render the essence of pri-
vacy inoperable. 

respect of journalistic purposes or for artistic or literary 

journalistic pursuits or artistic or literary expression falls 

be restricted, provided such restrictions are based on law 
-

tion of others, for the protection of national security or of 
public order ( ) or of public health or morals. 

DATA ADEQUACY/EQUIVALENCY

31. The transfer of data from one State to another raises 
questions of security and protection, such as whether and 
in what circumstances transfer should occur when the 
other State cannot ensure adequate levels of protection, 
what would be the applicable law and how problems that 

72 -
ate Tools Required to Intercept and Obstruct Terrorism (USA Patriot 

-
tronic Communications Privacy Act of 1986, the Computer Fraud and 

Act have been amended by the USA Patriot Act.
73

Fourth Amendment privacy”,  vol. 75 
(2002), pp. 1083–1167. The , in its edition of 21 March 
2006, B.6 (A. L. Cowan, “Librarian is still John Doe, despite Patriot 
Act Revision”), notes that 30,000 national security letters are issued in 

v. 
, United States Southern District Court of New 

-
quacy or data equivalency issues may need some treat-
ment within the topic.

-
poses only, the issues that may have to be addressed:

 Protection of personal data and privacy of 
communications

 ratione personae: personal data

ratione materiae: private and public sectors: 

included

: purely personal and household 
activities

-

 lawful and fair data collection and pro-

-

 maintenance of public 

-

-
-

-

 
-

tic activities

 principle 
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Annex V

1. Traditionally, the exercise of jurisdiction by a State 
was primarily limited to persons, property and acts within 
its territory and to relatively exceptional situations in 
which its nationals travelled beyond its borders. Today, 
the exercise of extraterritorial jurisdiction by a State with 
respect to persons, property or acts outside its territory 

as a consequence of: (a) the increase in the movement of 
1 (b -

the world economy,2

) the increase in trans-

-
e 3 and (f) the 

e-commerce and cybercrimes.

2. The assertion of extraterritorial jurisdiction by a State 

adjudication or enforcement the conduct of persons, prop-
erty or acts beyond its borders which affect the interests of 

-
tional law. The exercise of extraterritorial jurisdiction by a 
State tends to be more common with respect to particular 

acts outside its territory which are more likely to affect its 
interests, notably criminal law and commercial law.

3. The topic “extraterritorial jurisdiction” is in an 

-

-
cation effort at this time. However, recent developments 

towards a more uniform view of the law. Moreover, inno-
vations in communications and transportation make the 

1

 A. T. Aleinikoff 
and V. Chetail (eds.), , The 

2 -

and ideas from one country and continent to another” (
, report of the Global 

3

, p. 85).

of the extraterritorial jurisdiction of States a timely and 
important endeavour.

1. THE NOTION OF EXTRATERRITORIAL JURISDICTION

4. The notion of extraterritorial jurisdiction may be 

or authority by a State outside of its territory. There are 
three aspects of this notion which may require consid-
eration, namely, jurisdiction, extraterritoriality and appli-
cable law.

-

State.4

-
diction, adjudicative jurisdiction and enforcement juris-
diction.5 Prescriptive jurisdiction refers to the authority 

-
-

dicative jurisdiction refers to the authority of a State to 

case. Enforcement jurisdiction refers to the authority of a 
State to ensure compliance with its law. The considera-
tion of the various types of jurisdiction may be important 
for two reasons. First, the internationally valid exercise of 

4 See, for example, B. H. Oxman, “Jurisdiction of States”, in R. 
Bernhardt (ed.), , vol. 3, 
Amsterdam, Elsevier, 1997, pp. 55–60, at p. 55.

5 “The term ‘jurisdiction’ is most often used to describe the lawful 
-

trol the conduct, of natural and juridical persons. A State exercises its 
-
 

-
quences thereof (some times called judicial jurisdiction or adjudica-

breaches of the rules (sometimes called enforce ment jurisdiction or 
competence)” (Oxman,  (footnote 4 above), at p. 55). See also 

, vol. 2, No. 1 (March 2004), 

in international law”, vol. 111 (1964–I), pp. 1–162, 

activities and resources”, BYBIL, vol. 53 (1982), pp. 1–26, at pp. 1 
et seq. 6th ed., 

Interna
tional Law

, 6th ed., Paris, Librairie 

2004, at pp. 78 et seq.
6th ed., Paris, Montchrestien, 2004, at pp. 343 et seq.



prescriptive jurisdiction in the adoption of a law is a pre-
requisite for the valid exercise of adjudicative or enforce-
ment jurisdiction with respect to that law.6 Secondly, the 
requirements for the lawful exercise of different types of 
jurisdiction may differ.7 The potential interference result-

-

or enforcement jurisdiction.

6. The notion of extraterritoriality may be understood in 
-

as well as the adjacent airspace. The area beyond the terri-
tory of a State may fall within the territory of another State 
or may be outside the territorial jurisdiction of any State, 

8 as well as outer 
space.9

enforcement functions only within the territory of a State.10 

functions in the territory of another State without the con-
sent of the latter State.11 Moreover, the exceptional cases 

6 “If the substantive jurisdiction is beyond lawful limits, then any 
consequent enforcement jurisdiction is unlawful” (Brownlie,  

not enforce its rules unless it has jurisdiction to prescribe those rules” 
(Oxman, -
cial or nonjudicial measures to induce or compel compliance or punish 

-
tion to prescribe…” (

, vol. 1, St. Paul 
(Minnesota), American Law Institute Publishers, 1987, para. 431.(1), 
p. 321). With respect to criminal law: “A court cannot exercise jurisdic-
tion in respect of an offence which the United States (or a State of the 
United States) could not constitutionally prescribe” ( , para. 422, 
comment -
tion between the second and third types of jurisdiction in view of the 
close relationship between the two. See, for instance, with respect to 

Oppen
 9th ed., vol. I, 

-
tion in international law”, BYBIL, vol. 46 (1972–1973), pp. 145–257, 
at pp. 145 et seq. (footnote 4 above), at p. 55.

7

jurisdiction. The requisite contacts with a State necessary to support the 
-

(footnote 4 above), at p. 55). 
8

and articles 19 and 21 of the 1958 Convention on the Territorial Sea and 

9 However, it should be noted that outer space law constitutes a 

consideration under the present topic.
10 In exceptional cases, a court of one State may sit in the terri-

concerned. See the , Security Council resolution 1192 

Scottish Court, of 31 January 2001 and 14 March 2002 respectively, 

Accessed 27 November 2012.
11 -

-

in which a State has attempted to exercise its jurisdiction 

of the other State.12 Certain special situations in which the 
authorities of a State are physically present and exercise 
jurisdiction in the territory of another State, for example, 
in the case of diplomatic premises, consular premises and 
military bases located in the territory of another State, are 

13 rather than 

-

exercise of jurisdiction by a State with respect to its national 
law in its own national interest rather than the application 
of  or international law. A State’s application of 

law would therefore be excluded from the scope of this 
topic since these situations would not constitute the exer-
cise of extraterritorial jurisdiction by a State in relation to 
its national law based on its national interests.

2. PRINCIPLES OF EXTRATERRITORIAL JURISDICTION 

of a State is often provided for in the national law of a 
State. However, the lawfulness of the exercise of this 

-
diction—is determined by international law.14

9. The decision of the Permanent Court of International 
Justice in the Lotus
point for the consideration of the rules of international 

by a State.15 The Court indicated that the jurisdiction of a 

the exclusion of any other State, the functions of a State. The develop-

and, as a corollary, the development of international law, have estab-

to its own territory in such a way as to make it the point of departure in 

Palmas case
, UNRIAA, vol. II (Sales No. 1949.V.I), pp. 829–871, at p. 838). 

territory of another state by way of enforcement of national laws with-
out the consent of the latter” (Brownlie, (footnote 5 above), at 
p. 306).

12

their own law enforcement abroad. But the (open or secret) perfor-
mance of state acts on the territory of another state without its consent, 

case by 

 
, 

13

territory”, in R. Bernhardt (ed.), 
Law, vol. 3, Amsterdam, Elsevier, 1997, pp. 381–388, at pp. 381–382.

14 See the Case of the S.S. “Lotus” v.
 , at 

pp. 18–19.
15 The Lotus case involved the exercise of adjudicative juris-

diction by Turkey with respect to the criminal responsibility of a French 
national on a French vessel for the deaths of Turkish nationals on a 



State is territorial in nature and that a State cannot exer-
cise jurisdiction outside its territory in the absence of a 
permissive rule of international law to the effect. How-

jurisdiction by a State outside its territory and the exercise 
of jurisdiction by a State within its territory with respect 
to persons, property or acts outside its territory. The Court 
indicated that States have broad discretion with respect to 
the exercise of jurisdiction in the latter sense as follows:

contrary—it may not exercise its power in any form in the territory of 

be exercised by a State outside its territory except by virtue of a permis-
sive rule derived from international custom or from a convention.

It does not, however, follow that international law prohibits a State 

which relates to acts which have taken place abroad, and in which it 
cannot rely on some permissive rule of international law.

…

In these circumstances all that can be required of a State is that it 
should not overstep the limits which international law places upon its 

16

-
ments with respect to the extraterritorial jurisdiction of 
a State since the Lotus case was decided by the PCIJ in 
1927. In particular, there are a number of principles of 
jurisdiction which may be asserted under contemporary 
international law in order to justify the extraterritorial 

a) the “objective” ter-
b ) the 

e) 
the passive personality principle. The common element 

exercise of jurisdiction by a State under international law 

persons, property or acts concerned.

11. The  may be under-
-

cise with respect to persons, property or acts outside its ter-

12. The 

which has a substantial effect within that territory. This 
basis, while closely related to the objective territoriality 
principle, does not require that an element of the conduct 

13. The  may be understood as refer-

to persons, property or acts abroad which constitute a threat 
to the fundamental national interests of a State, such as a for-

objective territoriality principle or the effects doctrine.

seas after the French vessel had arrived at Istanbul.
16 ., pp. 18–19.

14. The  may be understood as 

natural persons as well as corporations, aircraft or ships.17 
This well-established principle of jurisdiction is based 

nationals.

15. The  principle may be understood 

with respect to conduct abroad which injures one or more 
of its nationals. This principle of jurisdiction, which was 

acceptance in recent years.18

16. The  may be understood as 

with respect to certain crimes under international law in 
the interest of the international community. A State may 
exercise such jurisdiction even in situations where it has 
no particular connection to the perpetrator, the victim or 
the  of the crime. Thus, a State may exercise 
such jurisdiction with respect to a crime committed by a 

its territory. However, a State exercises such jurisdiction 
in the interest of the international community rather than 
exclusively in its own national interest, and thus, this 
principle of jurisdiction would fall outside of the scope of 
the present topic.

-

this respect, namely, criminal law and commercial law.19

3. EXTRATERRITORIAL JURISDICTION WITH RESPECT  
TO PARTICULAR FIELDS OF LAW

(a) Criminal law

18. The assertion of prescriptive or adjudicative jurisdic-
tion by States in criminal law matters has traditionally been 
based on a number of well-established principles of juris-

17 The nationality of a person, corporation, aircraft or ship depends 
upon the relevant rules of municipal law as well as international law. 
These rules have been addressed by the International Law Commission 
in its consideration of other topics.

18 With respect to criminal law, see the joint separate opinion of 
 

v.
, p. 3, at pp. 76–77, para. 47. See also article 4 

of the 1963 Convention on offences and certain other acts committed on 

19

-
-

-

See, for example, A. L. Parrish, “Trail Smelter -
ality, international environmental law, and the search for solutions to 
Canadian–U.S. transboundary water pollution disputes”, 

, vol. 85 (2005), pp. 363–429.



the primary basis for jurisdiction in criminal law matters,20 
the objective territorial principle and the nationality prin-
ciple are also well established.21 In contrast, reliance on 
other principles such as the passive personality principle, 
the protective principle and the effects doctrine, has been 
more controversial. More recently, however, the practice 

-
sical bases for criminal jurisdiction in relation to certain 

particularly international scope and effect, such as terror-
22

which States have jurisdiction over crimes committed 

in the past23

various countries … and today meets with relatively lit-

of offences is concerned”.24

20 See the Lotus case (footnote 14 above), at p. 20.
21 Common law countries tend to restrict the crimes over which they 

will exercise jurisdiction over their nationals abroad to very serious 
-

federal jurisdiction for crimes committed by civilians who accompany 
military forces outside the United States, as well as crimes by former 

by courts martial. This Act, the Military Extraterritorial Jurisdiction 

M. J. Yost and D. S. Anderson, “The Military Extraterritorial Jurisdic-

See, for cases in common law countries, v. Bowman 
(260 U.S. 94 (1922)), v. (284 U.S. 421 (1932)) 
or v. Boshell (952 F.2d 1101 (9th Cir. 1991)).

22

23

instance v. (604 F.2d 356 (5th Cir. 
1979)) and v. (15 F.3d 833 (9th Cir. 

case (in J. B. Moore, A 
-
 

protested Mexico’s assertion of jurisdiction over a crime committed by 

See, however, the rejection by France in 1974 of the Israel’s request for 

based on the passive personality principle (see 
“Article 113-7 of the French Penal Code: the passive personality prin-
ciple”, vol. 41 (2002–2003), 
pp. 585–599, at p. 594).

24 -
 (see footnote 18 above), 

at pp. 76–77, para. 47. Indeed, international practice shows that most 

With respect to the United States, see for example Restatement of the 
 (footnote 6 above), para. 402, at p. 240) which states that 

passive personality jurisdiction to certain classes of crimes or to crimes 

requirement is a statutory precondition to passive personality jurisdic-

-
den also require executive consent for the application of the principle 

in this respect the new article 113-7 of the French Penal Code which 

apply the passive personality principle now acknowl-

United States statutes25 and jurisprudence26

respect.

20. The protective principle, which allows States to 
exercise jurisdiction over aliens who have committed an 
act abroad which is deemed to constitute a threat to some 

27 may be of par-
ticular relevance to new types of cybercrimes and terrorist 

interpretation of the concept of “vital interests” in order 
to address terrorism security concerns and introduced the 

28 and applied it in 
some court cases.29

-
cise of jurisdiction when a conduct performed abroad has 
substantial effects within that State’s territory, has also 

provides for the application of the passive personality principle to any 
kind of crime.

25 See, for example, 18 U.S.C. 2332A (a

2332F (b
use, Government facilities, public transportation systems and infra-
structure facilities in relation to terrorism. With respect to France, see, 
for example, an Act passed in 1975, Law No. 75-624 of 11 July 1975, 

, 13 July 1975, at p. 7219. 
26 See, for example, v. Yunis (681 F. Supp. 896 (1988)) 

and v. (footnote 23 above).
27 See Harvard Law School, 

Law -
tional Law, Part. II, “Jurisdiction with Respect to Crime” (draft conven-
tion on jurisdiction with respect to crime), pp. 435–651, at pp. 543 and 

-
nomic offenses (see Brownlie,  (footnote 5 above), at p. 302). 

-

respectively v. 
v.

v. A.G. for Palestine ((1948) AC 531, , vol. 15 
v.  ((1946) AC 347, , p. 91).

28 See, for example, 18 U.S.C. 2332F (b)(2)(E) (2002) concern-

transportation systems and infrastructure facilities in relation to terror-
b

29 See, for a recent case, v.  (92 F. 
Supp. 2d 189 (S.D.N.Y. 2000)), in which the United States court 
concluded that extraterritorial jurisdiction under the Antiterrorism 

(see J. T. Gathii, “Torture, extraterritoriality, terrorism, and interna-
tional law”, , vol. 67 (2003–2004), pp. 335–370, 

(Con-
seil de Guerre de Paris, 20 July 1917, , 

([1919–1922] , 
vol. 1, p. 107 (No. 70 (Cour de Cassation, France, 1920)), or 

In re Bayot ([1923–
1924] , p. 109 (No. 54) (Cour de Cassation, 
France, 1923)), or 

v. Bel
 ([1950] , vol. 17, p. 136 (No. 35) (Cour 

 

, p. 450).



recently been applied in criminal matters.30 The national 
-
-

31

crimes or arrest suspects, in the territory of another State 
without that other State’s consent.32 However, in some 
instances, States have sent representatives into the ter-
ritory of another State in order to enforce their criminal 
law, by inter alia 33

suspects on the territory of other countries34 with respect 
35

30

from the Western European States), the territoriality principle seems to 

it is interpreted in such a broad way that it may resemble an applica-
tion of the effects doctrine or the protective principle. See, for apparent 

Court, R. v. , 30 June 1999, [2002] All ER (D) 

v. , HCA 56, 10 December 2002. 
But see, for broad interpretations of the territoriality principle resem-

the decision of the German Federal Court of Justice in the Töben case 

denial on the Internet, and the decision of a French court, the Yahoo! 
case ( v. , 
169 F. Supp. 2d 1181 (N.D. Cal. 2001)). See Y. A. Timofeeva, “World-
wide prescriptive jurisdiction in Internet content controversies: a com-
parative analysis”,  vol. 20 
(2005), pp. 199–225, at pp. 202 et seq.

31 See the statutes applied by the United States Court in the 
case ( v. , 117 F.3d 1206, at pp. 1515–1519 (11th 

 also the United States Travel Act, 18 U.S.C. 1952 (a) 
(3) (2002).

32 It should be noted, however, that the inability of a State to enforce 
its jurisdiction has been held by some national courts not to affect its 

Töben 
case (footnote 30 above) and the Yahoo! case ( ).

33

 

Forum (2001), pp. 35–101, at p. 40).
34 The important issue raised by these abductions was whether 

United States courts, see Ker v. Illinois (119 U.S. 436 (1886)), Frisbie 
v. Collins (342 U.S. 519 (1952)), v. Yunis (924 F.2d 1086 
(D.C. Cir. 1991)) and v. (504 U.S. 655 

v.
other States: in Israel, the case (Attorney General of Israel 
v.  (1961), District Court of Jerusalem, 12–15 December 

 
(1829) (

R. v. 
 

In re Hartnett
decision of the Federal Constitutional Court in which the Court ruled 
that an abducted person only needs to be returned when the victim 
nation objects to the abduction (39 Neue Juritische Wochenschrift 1427 

see v. 
respect, Timofeeva,  (footnote 30 above), at pp. 202 et seq.

35 It is usually asserted that such actions constitute a violation of 

Charter of the United Nations and, as far as abductions are concerned, 

(b)

assertions of jurisdiction to protect their economic inter-
ests

-

as competition law/antitrust law, there is some indication 

the United States36 -

37 
France,38 Germany39 and, most recently, the Republic 
of Korea,40 have also adopted laws with extraterritorial 
application.

 
latter case, v. 

, vol. 199 (1991), p. 5, and v.
, Grand Chamber, European 

).
36

-

and “calls for application to all companies that list stock on the U.S. 
 

extraterritoriality”, , 
vol. 36 (2004), pp. 1211–1238, at p. 1216.

37 -
rial jurisdiction and harsh criticisms towards American practice in this 

-
sitions and joint ventures outside the territories of its member States. 

abroad and it applied to them the competition provision of articles 81 

4064/89 of 21 December 1989 on the control of concentrations between 
 

30 June 1997. See D. J. Feeney, “The European Commission’s extrater-

, vol. 19 (2002–2003), pp. 425–491, at p. 427.
38 -

sion of the French Civil Code on the adjudication by French courts of 

Combacau and Sur, (footnote 5 above), at p. 354.
39

enacted in 1957 and had several major revisions, the last one in 1998, 
with a last amendment in 1999: article 130 (2) states that “this Act shall 
apply to all restraints of competition which have effect in the area in 
which this Act applies, even if they result from acts done outside such 

search for a solution”, , 

extraterritorial application of the German antitrust laws”, AJIL, vol. 77 
(1983), pp. 756–783.

40

application of its national antitrust law. On 1 April 2005, the amended 
-



24. In commercial law, States have based their extrater-
ritorial jurisdiction to prescribe primarily on the nation-
ality principle and the “effects doctrine”. The European 

nationality with respect to multinational corporations 
with local subsidiaries to establish jurisdiction over their 
activities.41 The United States, on the other hand, has 

-

the United States domestic market,42

international opposition.43

25. The extension of extraterritorial jurisdiction of 
a State and of the “effects doctrine” to cover activities 

proven particularly controversial. An example of this is 
the attempts by the United States to enforce economic 

-
rial measures such as the Helms-Burton Act44 and the 
D’Amato-Kennedy Act45 of 1996. Such measures pro-

-

in the WTO by potentially affected States (see, below, 
the proposed outline for an instrument on extraterritorial 

the enforcement of the extraterritorial provisions of these 

26. Reliance by a State on the passive personality prin-
ciple to establish adjudicative jurisdiction in the commer-

46

aimed to make the law consistent with the recent practice of some 
Korean courts since 2002, to apply the domestic antitrust act to some 

-

Law, vol. 4, No. 2 (2005), pp. 177–199, and W. Kim, “The extraterrito-
rial application of U.S. antitrust law and its adoption in Korea”, Sin

, vol. 7 (2003), 
pp. 386–411.

41 v.

v.
Istituto 

v.
, p. 223. See 

also Feeney,  (footnote 37 above), at p. 426, and J. J. Norton, 
: extrater-

ritorial jurisdiction and abuse of dominant position”, 
, vol. 8 (1979), pp. 379–414.

42 See, for example, v.  
(542 U.S. 155, 124 S. Ct. 2359 (2004)).

43 “[T]he so-called ‘effects’ doctrine of territorial jurisdiction [what-
ever its precise content and criteria] has developed considerable contro-

discussion within the Community” (Norton, (footnote 41 
above), at p. 385).

44 Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 
1996, Pub. L. No. 104-114 (1996).

45 Iran and Libya Sanctions Act of 1996 (H. R. 3107).
46 See Combacau and Sur, (footnote 5 above), at p. 354.

extraterritorial assertion of enforcement jurisdiction with-

under international law, States have in some instances con-
-

rial enforcement of their commercial and competition laws.47

 

28. The assertion of extraterritorial jurisdiction by a 

extent that it is consistent with international law. In the 
event that one State exercises extraterritorial jurisdiction 

oppose such an exercise of jurisdiction in a number of dif-
ferent ways. Examples of such opposition have included 

48

49

47  
ecution of decisions in civil and commercial matters as amended 

-

 No. L 12, 16 January 2001, 

Fund, which provide under article VIII.2(b
which involve the currency of any member and which are contrary 

territories of any member”. See also Lowe, “The problems of extrater-
ritorial jurisdiction…”,  (footnote 39 above), at p. 732.

48 -
dom submitted protests when the United States amended its Export 

-
ments of the European Community laid out the provisions of the dis-
puted measures and stated, inter alia: “The U.S. measures as they apply 
in the present case are unacceptable under international law because of 

U.S. nationality in respect of their conduct outside the United States 

European Community on the Amendments of 22 June 1982 to the 
Export Administration Act, presented to the United States Department 

-
ther  presented by the European Community on 14 March 
1983, in A. V. Lowe, 

Other examples of diplomatic protests made in response to extrater-
ritorial exertions of jurisdiction include:  by Japan of 

State, -
dom of 20 October 1969 to the Commission of the European Communi-
ties, , at p. 144.

49 “Where a state or its courts have acted contrary to international 

states are in international law entitled (but not compelled) to refuse to 

-
sions which exceed the limits of jurisdiction permitted by international 

Oppenheim’s International 
Law -

-
, at pp. 488–498.



statutes”50 51 judicial measures 
52 and the institution of international 

53 -
territorial jurisdiction as well as possible responses to 
invalid assertions of such jurisdiction could be addressed 
in the draft.

extraterritorial jurisdiction is the only State that has any 
connection to the relevant person, property or situation 
which is beyond the territory of any State. In such a case, 

50 -

Such provisions may, inter alia

-

enforceability of an extraterritorial measure even in the State prom-

court would not require compliance with the extraterritorial measure 
in question, since compliance would involve a violation of the laws 
of the territorial State. For example, several States adopted protective 
measures in response to the United States’ adoption of the Cuban Lib-
erty and Democratic Solidarity (LIBERTAD) Act of 1996 (also known 

 

adopted the Law of Protection of Commerce and Investments from 
 

-
-

therefrom, , 
29 November 1996, p. 1. See J. W. Boscariol, “An anatomy of a Cuban 

-
territorial trade measures of the United States”, 
national Business, vol. 30, No. 3 (1999), pp. 439–499, at pp. 441–442 

-
pean responses”, , vol. 26, No. 2 

b

countermeasures”, 
, vol. 20 (1999), pp. 61–96, at pp. 81–92. See also 

Lowe,  (footnote 48 above), at 

51

Act, article 9(1)(a) ( ).
52 For example, in v. , a British 

company was able to obtain an injunction from a British court restrain-

United States court. See Oppenheim’s International Law (footnote 6 
  v. Imperial Chemi

(1952), 105 F.Supp. 215).
53 -

sibility even in absence of an intention to harm another state” (Brown-
lie,  (footnote 5 above), at p. 312). Thus, States have been able 
to seek redress in international forums for improper exercises of juris-
diction. The most relevant example of such recourse is the Lotus case 

 case (see 
footnote 34 above), the dispute over Israel’s assertion of enforcement 

a settlement was reached between the two States.

the State would have exclusive jurisdiction. More often 
the extraterritorial jurisdiction of a State coincides with 
the jurisdiction of one or more other States—notably the 
territorial State. The concurrent jurisdiction of States may 

The question arises as to the relationship between extra-
territorial jurisdiction and territorial jurisdiction in terms 
of priority.54 -

enforcement jurisdiction.

jurisdictions as a consequence of the assertion of extrater-
ritorial jurisdiction most frequently arise with respect to 

situations. For example, the national court of one State 
-
-

national courts in some States have adopted a presump-

national law.55

will consider that no such intent existed on the part of 

of comity and non-interference in the domestic affairs of 
other States, as well as practical considerations.

31. Another rule developed by courts to deal with com-
-

party should not be held criminally or civilly liable for 

under the laws of that State.56 Therefore, an extraterrito-

territorial State would not be applied by a competent 
court, even if it determined that the assertion of jurisdic-
tion was reasonable.

rule, States are not allowed to enforce their laws in the 

54 See Oppenheim’s International Law (footnote 6 above), at p. 458 

jurisdiction”). See also Daillier and Pellet,  (footnote 5 above), 

-

-
sonal jurisdiction, which precludes in principle any application, at least 
forced, of national law abroad]).

55 See Mann, F. Hoff
 v.  (footnote 42 above): “First, this Court ordi-

56 See Clark, 
-

territorial jurisdiction and the United States antitrust laws”, BYBIL, 
International 

Law Oppenheim’s International 
Law (footnote 6 above), at pp. 464–465.



territory of another State without the  of the ter-
ritorial State. As the PCIJ stated in the Lotus case, “a State 
… may not exercise its power in any form in the terri-
tory of another State”.57 Thus, when Israel captured Adolf 

him to Israel for trial, the Security Council requested the 
Government of Israel to make appropriate reparation to 

58

-
-

and rules indicates that there is a considerable amount of 

jurisdiction upon which the Commission could draw in 
the elaboration of such an instrument.

-
-

ity of States to protect their national interests by rely-

uncertainty with respect to certain aspects of the law 

of a draft instrument on the topic may therefore require 
-

-
-

-

yet the elaboration of a draft instrument on the topic 

the law.

1. SCOPE OF THE TOPIC

35. The delimitation of the scope of the topic will be 
-

considered extraterritorial jurisdiction from the broader 
59 the topic may be 

limited to extraterritorial assertions of jurisdiction only. 
Moreover, the topic may be restricted only to national law 
applied extraterritorially.

extraterritorial jurisdiction are likely to arise which are 

international humanitarian law and tax law. In addition, 

57 The Lotus case (footnote 14 above), p. 18.
58 Security Council resolution 138 (1960) of 23 June 1960. How-

ever, see the  case (footnote 34 above), and the
 case ( ).

59 See Harvard Law School, 

and American Law Institute, (foot-
note 6 above). It should be noted that the Restatement, in particular, is 
of limited relevance for present purposes since it focuses primarily on 
United States practice.

assertions of extraterritorial jurisdiction with respect to 
judicial and police assistance and cooperation as well as 

principles and rules with respect to extraterritorial juris-
diction, the draft instrument would be without prejudice 

-
-

necessary to revisit the rules of private international 
-

comity that are of particular relevance to the resolution 

jurisdiction.

38. One aspect of the topic which has not been fully 
-

quences of invalid assertions of extraterritorial jurisdic-

the articles on the responsibility of States for internation-

-
tions of extraterritorial jurisdiction.

2. DEFINITIONS

instrument would be one of the essential elements of the 
-

draft text. Further consideration of the topic may indicate 

in the draft.

40. The notion of the  of a State may be 

be drawn between three types of jurisdiction, namely pre-
scriptive, adjudicative and enforcement jurisdiction.

41. The notion of  may be understood 

as the adjacent airspace. Such an area could fall within the 
territory of another State or outside the territorial jurisdic-
tion of any State.

3. CORE PRINCIPLES OF EXTRATERRITORIAL JURISDICTION

-
son, property or situation, it must have some connection 
to such person, property or situation. The types of connec-

of such jurisdiction by a State. These principles are as 
follows:



Territoriality principle as it relates to extraterritorial  
 jurisdiction: 

Objective territoriality principle

Effects doctrine

Nationality principle

Passive personality principle

Protective principle

43. Any assertion of extraterritorial jurisdiction must 
be based on at least one of the above-mentioned princi-
ples to be valid under international law. More than one of 

validity of extraterritorial jurisdiction in a particular case, 

4. RULES RELATING TO THE ASSERTION OF EXTRATERRITORIAL 
JURISDICTION

with a person, property or situation in order to validly 
assert its jurisdiction extraterritorially may vary accord-

the extent to which the various jurisdictional principles 
may provide a valid basis for the extraterritorial assertion 
of prescriptive, adjudicative or enforcement jurisdiction. 
The exercise of extraterritorial jurisdiction may also raise 

to address these types of special issues which may not be 
-

ciples and rules.

5. LIMITATIONS ON THE RIGHTS OF STATES TO ASSERT 
EXTRATERRITORIAL JURISDICTION

45. Assertions of extraterritorial jurisdiction are subject 
to limitations based on certain fundamental principles of 

principle of non-intervention in the domestic affairs of 
other States, as enshrined in the Charter of the United 
Nations. Considerations of comity should also be taken 
into account in the application of assertions of extrater-
ritorial jurisdiction.

6. CONSEQUENCES OF INVALID ASSERTIONS OF 
EXTRATERRITORIAL JURISDICTION

46. In the event of an assertion of extraterritorial juris-
diction by one State which another State considers invalid 

-

-

objections of the affected State.

7. PROPOSED OUTLINE FOR AN INSTRUMENT ON  
EXTRATERRITORIAL JURISDICTION

I. General provisions

1. Scope of application

(a) 

(b

3. Use of terms

II. Principles of jurisdiction

1. Territoriality principle

(a) objective territoriality principle

(b) effects doctrine

2. Nationality principle

3. Passive personality principle

4. Protective principle

III. Extraterritorial assertion of jurisdiction

1. Prescriptive jurisdiction

2. Adjudicative jurisdiction

3. Enforcement jurisdiction

IV. Limitations on the extraterritorial assertion of jurisdiction

2. Comity

(a

(b

( ) principle of reasonableness

V. Dispute resolution

1. General duty to cooperate

3. Duty to review extraterritorial measures

5. Dispute resolution mechanism
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