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NOTE
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Volume I: summary records of the meetings of the session;
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session;
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volumes of the Yearbook issued as United Nations publications.
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INTERNATIONAL LAW COMMISSION

SUMMARY RECORDS OF THE FIRST PART OF THE FIFTY-NINTH SESSION

Held at Geneva from 7 May to 5 June 2007

2914th MEETING

Monday, 7 May 2007, at 3.10 p.m.

Acting Chairperson: Mr. Giorgio GAJA

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, Mr. Nolte, 
Mr. Ojo, Mr. Pellet, Mr. Perera, Mr. Petrič, Mr. Saboia, 
Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas Carreño, 
Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Ms. Xue, 
Mr. Yamada.

Opening of the session

1. The FIRST VICE-CHAIRPERSON OF THE FIFTY-
EIGHTH SESSION declared open the fifty-ninth session 
of the International Law Commission, the first session 
of a new quinquennium, and welcomed the members of 
the Commission. In view of the fact that about half the 
members were new and were not necessarily conversant 
with the Commission’s methods of work, he gave a brief 
outline of how the Commission functioned and how the 
Bureau was made up. He then invited the members of the 
various regional groups to consult regarding the candi-
dates they might wish to put forward.

The meeting was suspended at 3.15 p.m. and resumed 
at 3.35 p.m.

Election of officers

Mr. Brownlie was elected Chairperson by acclamation.

Mr. Vargas Carreño was elected first Vice-Chairperson 
by acclamation.

Mr. Comissário Afonso was elected second Vice-Chair-
person by acclamation.

Mr. Yamada was elected Chairperson of the Drafting 
Committee by acclamation.

Mr. Petrič was elected Rapporteur of the Commission 
by acclamation.

Mr. Brownlie took the Chair.

2. The CHAIRPERSON, after extending a welcome 
to all members, especially the new members, said that 
the strength of the Commission lay in the contribution 
brought to it by its members, their intellectual rigour and 
capacity, their technical knowledge, their vision, their 
respect for each other’s views, their ability to engage in 
dialogue with one another and their discipline and hard 
work in bringing the programme of work to a successful 
conclusion. He hoped that, with the valuable assistance of 
the Secretariat, the Commission would once again show 
how effective and productive it could be.

3. Under its Statute, the Commission’s general mandate 
was the progressive development of international law and 
its codification, but the fact that it concerned itself primarily 
with public international law should not preclude it from con-
sidering questions of private international law. It observed 
certain tacitly accepted limits, however; thus, for example, 
some considered that the question of the expropriation of 
foreign property had been tacitly left aside. The question of 
human rights was more troubling, since some groups extra-
neous to the Commission had at times indicated that it was 
not appropriate for it to deal with legal questions relating 
to human rights. Of course, no such limitation appeared in 
the Statute of the International Law Commission and no 
other United Nations body had a mandate to codify human 
rights standards. It might be useful, in that connection, to 
recall the Commission’s earliest projects, such as the draft 
Declaration on Rights and Duties of States.1 In 1996, the 
Commission had carried out a detailed survey of its long-
term programme of work, including a general scheme of 
classifications2 and an analysis of its work methods.3 The 
criteria for the selection of topics to be included in the long-
term programme of work appeared in the recommendation 

1 Yearbook … 1949, p. 287.
2 Yearbook … 1996, vol. II (Part Two), Annex II, pp. 133 et seq.
3 Ibid., chap. VII, pp. 85–97, paras. 149–243.
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adopted by the Commission in 1997, which stated that a 
topic should reflect the needs of States with regard to the 
progressive development and codification of international 
law; it should be sufficiently advanced to enable it to be 
codified; and it should be concrete and suitable for progres-
sive development.4 In addition, the Commission should not 
restrict itself to traditional topics but should also consider 
those that reflected new developments in international law 
and the pressing concerns of the international community. 
The consolidated list of the long-term programme of work 
since the forty-fourth session in 1992 included the law and 
practice of the following topics: reservations to treaties;5 
nationality of natural and legal persons in relation to the 
succession of States;6 diplomatic protection;7 ownership 
and protection of wrecks beyond the limits of national mari- 
time jurisdiction;8 unilateral acts of States;9 responsibility 
of international organizations;10 shared natural resources 
of States;11 fragmentation of international law: difficulties 
arising from the diversification and expansion of interna-
tional law;12 effects of armed conflicts on treaties;13 expul-
sion of aliens;14 the obligation to extradite or prosecute (aut 
dedere aut judicare);15 the immunity of State officials from 
foreign criminal jurisdiction;16 jurisdictional immunity of 

4 Yearbook … 1997, vol. II (Part Two), pp. 71–72, para. 238.
5 The Commission included the topic in its programme of work 

under the title “The law and practice relating to reservations to treaties” 
at its forty-fifth session (1993), see Yearbook … 1993, vol. II (Part 
Two), pp. 96–97, paras. 427–430 and 440, and in its agenda in 1994, 
Yearbook … 1994, vol. II (Part Two), p. 179, para. 386. The title of the 
topic was amended in 1995 to read “Reservations to treaties”, Yearbook 
… 1995, vol. II (Part Two), p. 108, para. 487 (a).

6 See Yearbook … 1993, vol. II (Part Two), pp. 96–97, paras. 427 
and 431–440. The topic was on the agenda of the Commission in 1994, 
see Yearbook … 1994, vol. II (Part Two), p. 179, para. 386. The title 
of the topic was later amended to read “Nationality in relation to the 
succession of States”, Yearbook … 1996, vol. II (Part Two), p. 75, 
para. 83.

7 See Yearbook … 1995, vol. II (Part Two), p. 110, para. 501. See 
also Yearbook … 1996, vol. II (Part Two), Annex II, addendum 1. The 
topic was included in the Commission’s agenda at its forty-ninth session 
(1997), Yearbook … 1997, vol. II (Part Two), p. 60, paras. 169–171.

8 See Yearbook … 1996, vol. II (Part Two), pp. 97–98, para. 248, and 
Annex II, addendum 2.

9 Ibid., p. 133 and Annex II, addendum 3. The Commission included 
this topic in the agenda at its forty-ninth session (1997), Yearbook 
… 1997, vol. II (Part Two), p. 64, paras. 191–194.

10 See Yearbook … 2000, vol. II (Part Two), p. 131, para. 729 and 
Annex. The Commission included this topic in the agenda at its fifty-
fourth session (2002), Yearbook … 2002, vol. II (Part Two), p. 100, 
para. 517 (b).

11 Yearbook … 2000, vol. II (Part Two), para. 729 and Annex. The 
Commission included this topic in the agenda at its fifty-fourth session, 
Yearbook … 2002, vol. II (Part Two), p. 100, para. 518 (a).

12 Yearbook … 2000, vol. II (Part Two), para. 729 and Annex. The 
Commission included this topic in the agenda at its fifty-fourth session 
(2002), Yearbook … 2002, vol. II (Part Two), p. 100, para. 518 (b). 
The title was later amended to read “The fragmentation of international 
law: difficulties arising from the diversification and expansion of 
international law”, ibid., para. 494.

13 Yearbook … 2000, vol. II (Part Two), para. 729 and Annex. The 
Commission included this topic in the agenda at its fifty-sixth session 
(2004), Yearbook … 2004, vol. II (Part Two), p. 120, para. 364.

14 Yearbook … 2000, vol. II (Part Two), para. 729 and Annex. The 
Commission included this topic in the agenda at its fifty-sixth session 
(2004), Yearbook … 2004, vol. II (Part Two), p. 120, para. 364.

15 Ibid., paras. 362–363 and Annex. The Commission included 
this topic in the agenda at its fifty-seventh session (2005), Yearbook 
… 2005, vol. II (Part Two), para. 20.

16 Yearbook … 2006, vol. II (Part Two), para. 257 and Annex I. See 
also Yearbook … 2007, vol. II (Part Two), para. 376.

international organizations;17 protection of persons in the 
event of disasters;18 protection of personal data in trans- 
border flow of information;19 and extraterritorial jurisdic-
tion.20 Agreement had not emerged on the inclusion of the 
topic of “The most-favoured-nation clause” and the Com-
mission had decided to seek the views of Governments as 
to the utility of the topic.21

4. During the past quinquennium, the Commission had 
been particularly productive. It had completed the sec-
ond reading of draft articles on diplomatic protection and 
recommended to the General Assembly the elaboration 
of a convention on the basis of the draft articles.22 On 
8 August 2006, it had also recalled that, at its forty-ninth 
session, it had decided to divide its consideration of the 
topic “International liability for injurious consequences 
arising out of acts not prohibited by international law” 
into two parts.23 At its fifty-third session, in 2001, it had 
completed the first part of its work on that topic and rec-
ommended to the General Assembly the elaboration of a 
convention on the basis of the draft articles on prevention 
of transboundary harm from hazardous activities,24 since, 
in view of existing State practice, it was a topic that lent 
itself to codification and progressive development. It had 
then completed the second part of its work on the topic by 
adopting the draft principles on the allocation of loss in 
the case of transboundary harm arising out of hazardous 
activities. It had recommended that the General Assem-
bly endorse the draft principles by a resolution and urge 
States to take national and international action to imple-
ment the resolution.25

5. The Commission had first taken up the topic of uni-
lateral acts of States in 199826 and work on the topic had 
continued until 2006, with the assistance of a working 
group. Following its consideration of the report of the 
Working Group at its fifty-eighth session, in 2006, the 
Commission had adopted a set of 10 guiding principles 
applicable to unilateral declarations of States capable of 
creating legal obligations and had commended the guid-
ing principles to the attention of the General Assembly.27

6. The Commission had worked on the topic “Fragmen-
tation of international law: difficulties arising from the 
diversification and expansion of international law” since 
2002. In 2006, the Study Group on the topic had submit-
ted its final report, which contained 42 conclusions that 
had to be read in conjunction with the analytical study 

17 Yearbook … 2006, vol. II (Part Two), para. 257 and Annex II.
18 Ibid., and Annex III. See also Yearbook … 2007, vol. II (Part 

Two), para. 375.
19 Yearbook … 2006, vol. II (Part Two), para. 257 and Annex IV.
20 Ibid., and Annex V.
21 Ibid., para. 259. See also Yearbook … 2007, vol. II (Part Two), 

para. 377.
22 Yearbook … 2006, vol. II (Part Two), pp. 24 et seq., paras. 43–46 

and 49. See also ibid., vol. I, 2909th meeting, pp. 289–290, paras. 36–41.
23 Yearbook … 2006, vol. I, 2910th meeting, para. 22. See also 

Yearbook … 1997, vol. II (Part Two), p. 59, para. 165.
24 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 145–

148, paras. 91 and 94–97.
25 Yearbook … 2006, vol. II (Part Two), pp. 57, paras. 63 and 66.
26 Yearbook … 1998, vol. II (Part Two), pp. 50–59, paras. 111–201.
27 Yearbook … 2006, vol. II (Part Two), pp. 160 et seq., paras. 170 

and 173–176.
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finalized by the Chairperson of the Group. The Commis-
sion had taken note of the conclusions and commended 
them to the attention of the General Assembly.28

7. In addition to the work completed during the quin-
quennium, other projects were continuing. In 2006, the 
Special Rapporteur on reservations to treaties, Mr. Pellet, 
had submitted the second part of his tenth report.29 The text 
of the guidelines provisionally adopted to date appeared 
in paragraphs 158 to 159 of the report of the Commission 
on the work of its fifty-eighth session.30 Work was also 
continuing on the topic of shared natural resources. At its 
previous session, the Commission had adopted on first 
reading 19 draft articles on the law of transboundary aqui-
fers.31 It had also provisionally adopted draft articles 17 to 
30 on responsibility of international organizations,32 fol-
lowing its adoption of the first 16 draft articles between 
2003 and 2005.33

8. The second report of the Special Rapporteur on the 
effects of armed conflicts on treaties34 had been consid-
ered in 2006. No new draft articles had been presented. 
The third report (A/CN.4/578 and Corr.1) had recently 
been distributed. Together with the first two reports, it was 
intended to prepare the ground for future work, possibly 
with the assistance of a working group.

9. Lastly, in 2006, the Commission had considered the 
preliminary report of the Special Rapporteur on the obli-
gation to extradite or prosecute (aut dedere aut judicare).35 
It had also had before it the second report of the Special 
Rapporteur on the expulsion of aliens36 and a memoran-
dum on the subject by the Secretariat,37 which it hoped to 
consider during the current session.

10. After briefly recalling the procedural modalities of 
the Commission’s debates, the Chairperson informed the 
Commission of the death of Mr. Igor Ivanovich Lukashuk, 
a member of the Commission from 1995 to 2001.

At the invitation of the Chairperson, the members of 
the Commission observed a minute of silence in memory 
of Mr. Lukashuk.

11. On behalf of the Commission, the CHAIRPER-
SON wished a speedy recovery to Mr. Dugard, who had 

28 Ibid., pp. 176 et seq., paras. 239 and 241–251. See also the 
report of the Study Group (A/CN.4/L.682 [and Corr.1] and Add.1, 
mimeographed, available on the Commission’s website; the final text 
will appear as an addendum to Yearbook … 2006, vol. II (Part One).

29 Yearbook … 2005, vol. II (Part One), document A/CN.4/558 and 
Add.1–2. The eleventh report of the Special Rapporteur is reproduced 
in Yearbook … 2006, vol. II (Part One), document A/CN.4/574.

30 Yearbook … 2006, vol. II (Part Two).
31 Ibid., para. 75.
32 Ibid., para 91.
33 Draft articles 1–3 were adopted at the fifty-fifth session of the 

Commission (Yearbook … 2003, vol. II (Part Two), p. 18, para. 49), 
draft articles 4–7 at the fifty-sixth sesson (Yearbook … 2004, vol. II 
(Part Two), p. 46, para. 69), and draft articles 8–16[15] at the fifty-
seventh session (Yearbook … 2005, vol. II (Part Two), p. 40, para. 203).

34 Yearbook … 2006, vol. II (Part One), document A/CN.4/570.
35 Ibid., document A/CN.4/571.
36 Ibid., document A/CN.4/573.
37 A/CN.4/565 and Corr.1, mimeographed, available on the 

Commission’s website.

recently been taken ill. He also informed the Commission 
that Mr. Mikulka had relinquished his role as Secretary to 
the Commission, having been appointed Director of the 
Division for Ocean Affairs and the Law of the Sea of the 
United Nations Office of Legal Affairs. Mr. Mikulka had 
been a member of the Commission from 1992 to 1998 and 
had served as Special Rapporteur on the topic “National-
ity in relation to the succession of States”, before becom-
ing Director of the Codification Division and Secretary to 
the Commission. His deep knowledge of and commitment 
to the Commission had enabled him to guide its work 
most effectively over the years. He had been replaced by 
Ms. Arsanjani, previously Deputy Secretary to the Com-
mission, who also had extensive experience with the 
Commission. It was heartening to know that the Secre-
tariat, which played a crucial role in the Commission’s 
work, would be in her capable hands.

Adoption of the agenda (A/CN.4/576)

The agenda was adopted.

The meeting was suspended at 4.10 p.m. and resumed 
at 4.53 p.m.

Organization of the work of the session

[Agenda item 1]

12. The CHAIRPERSON drew attention to the work 
plan for the following two weeks, which had been distrib-
uted. The Commission would begin by considering the 
topic “Reservations to treaties”. In connection with that 
topic, four meetings would be held with experts from the 
human rights treaty bodies. Members interested in par-
ticipating in the Drafting Committee on the topic were 
invited to contact the Chairperson of the Drafting Com-
mittee. Those members wishing to participate in the Plan-
ning Group should contact the first Vice-Chairperson.

The work plan for the first two weeks of the session was 
adopted.

Reservations to treaties38 (A/CN.4/577 and Add.1–2,  
sect. C,39 A/CN.4/584,40 A/CN.4/58641 and A/ 
CN.4/L.70542)

[Agenda item 4]

eleVenth rePort of the sPeCial raPPorteur

13. The CHAIRPERSON invited the Special Rappor-
teur, Mr. Pellet, to present his eleventh report on reserva-
tions to treaties.43

38 For the text of the draft guidelines and the commentaries thereto 
provisionally adopted so far by the Commission, see Yearbook … 2006, 
vol. II (Part Two), pp. 138 et seq., para. 158.

39 Mimeographed, available on the Commission’s website.
40 Reproduced in Yearbook … 2007, vol. II (Part One).
41 Idem.
42 Mimeographed, available on the Commission’s website. See also 

the summary record of the 2930th meeting, below.
43 Reproduced in Yearbook … 2006, vol. II (Part One), document 

A/CN.4/574.
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14. Mr. PELLET (Special Rapporteur) congratulated 
the Chairperson and the members of the Bureau on their 
election and also extended a welcome to the new mem-
bers of the Commission. He felt obliged to point out, 
however, that some excellent former members had failed 
to be re-elected solely because of their nationality. Such 
unjustness exposed the defects of the system for electing 
the Commission and the fiction that the General Assembly 
voted for individuals and not for States. It was thus all the 
more important that the Commission should adhere to its 
obligation of independence from States.

15. The topic of reservations to treaties was far from 
new. The Commission had taken it up as far back as 
1950, at the express request of the General Assembly, 
which had, at the same time, requested the ICJ to give 
an advisory opinion on Reservations to the Conven-
tion on the Prevention and Punishment of the Crime of 
Genocide.44 Those difficult questions had subsequently 
been the subject of detailed reports by successive spe-
cial rapporteurs on the law of treaties45 and long debates 
that had culminated in the adoption of articles 19 to 23 
of the 1969 Vienna Convention on the Law of Treaties 
(hereinafter the “1969 Vienna Convention”).46 Those 
articles had been retained almost in their entirety in the 
1986 Vienna Convention on the Law of Treaties between 
States and International Organizations or between Inter-
national Organizations (hereinafter the “1986 Vienna 
Convention”). Generally speaking, he used the provi-
sions of the 1986 Convention as the reference text in 
his reports, since it had the advantage of relating both to 
States and to organizations.

44 General Assembly resolution 478 (V) of 16 November 1950.
45 For the reports of J. L. Brierly, see Yearbook … 1950, vol. II, 

document A/CN.4/23, p. 222 ([preliminary] report); Yearbook … 1951, 
vol. II, document A/CN.4/43, p. 70 (second report) and Yearbook 
… 1952, vol. II, document A/CN.4/54, p. 50 (third report).

For the reports of H. Lauterpacht, see Yearbook… 1953, vol. II, 
document A/CN.4/63, p. 90 ([preliminary] report) and Yearbook… 
1954, vol. II, document A/CN.4/87, p. 123 (second report). 

For the reports of G. G. Fitzmaurice, see Yearbook… 1956, vol. II, 
document A/CN.4/101 p. 104 ([preliminary] report); Yearbook… 1957, 
vol. II, document A/CN.4/107, p. 16 (second report); Yearbook … 1958, 
vol. II, document A/CN.4/115, p. 20 (third report); Yearbook … 1959, 
vol. II, document A/CN.4/120, p. 37 (fourth report) and Yearbook 
… 1960, vol. II, document A/CN.4/130, p. 69 (fifth report). 

For the reports of H. Waldock, see Yearbook … 1962, vol. II, 
document A/CN.4/144, p. 27 (first report); Yearbook … 1963, vol. II, 
document A/CN.4/156 and Add.1–3, p. 36 (second report); Yearbook 
… 1964, vol. II, document A/CN.4/167 and Add.1–3, p. 5 (third report); 
Yearbook … 1965, vol. II, document A/CN.4/177 and Add.1–2, p. 3 
(fourth report); Yearbook … 1966, vol. II, documents A/CN.4/183 and 
Add.1–4 p. 1 (fifth report); and ibid., document A/CN.4/186 and Add.1–
7, p. 51 (sixth report). For the final articles adopted by the Commission 
and the commentaries thereto, see ibid., document A/6309/Rev.1, 
pp. 169–278, especially articles 16–20 (pp. 202–209), which became 
articles 19–23 of the 1969 Vienna Convention on the Law of Treaties.

46 See United Nations Conference on the Law of Treaties, First 
session, Vienna, 26 March–24 May 1968, Official Records, Summary 
records of the plenary meetings and of the meetings of the Committee 
of the Whole (A/CONF.39/11, United Nations publication, Sales No. 
E.68.V.7), 21st–25th meetings, pp. 106–138; ibid., Second session, 
Vienna, 9 April–22 May 1969, Summary records of the plenary 
meetings and of the meetings of the Committee of the Whole (A/
CONF.39/11/Add.1, United Nations publication, Sales No. E.70.V.6), 
10th–11th meetings, pp. 26–44, and 85th meeting, p. 218. See also, 
ibid., First and second sessions, Vienna, 26 March–27 May 1968 and 9 
April–22 May 1969, Official Records, Documents of the Conference (A/
CONF.39/11/Add.2, United Nations publication, Sales No. E.70.V.5), 
passim.

16. In 1962, the last Special Rapporteur on the law 
of treaties, Sir Humphrey Waldock, had abandoned the 
overcautious position adopted by his predecessors and 
aligned himself with the view taken by the ICJ in its 1951 
advisory opinion. As a result of that change of direction, 
the 1969 Vienna Convention had provided for a flexible 
regime on reservations.

17. The regime established by the 1969 and 1986 
Vienna Conventions was both very satisfactory and defi-
cient in many respects. It was very satisfactory in that it 
could apply to all situations and all treaties, as the Com-
mission had recognized in its preliminary conclusions on 
reservations to normative multilateral treaties, including 
human rights treaties, adopted at its forty-ninth session 
in 1997.47 Indeed, the Commission had found the Con-
ventions satisfactory from the outset of its work on the 
topic, in 1995, since it had decided that “there should be 
no change in the relevant provisions of the 1969, 1978 
and 1986 Vienna Conventions”.48 The Vienna regime 
provided the basis for all the Commission’s work on 
reservations. It was therefore essential that no attempt 
should be made to change that approach: it was a sen-
sible approach, to which the Commission had adhered 
rigorously, and to call it into question would cause the 
collapse of the whole edifice—admittedly incomplete, 
but already substantial—that had been patiently erected 
over the past 12 years, namely the set of provisions com-
prising the Guide to Practice.

18. The treatment of reservations to treaties under the 
Vienna Conventions, however, was by no means entirely 
satisfactory. States complained that it did not provide the 
necessary guidance on how to react to unilateral declara-
tions formulated by the contracting parties, either because 
the 1969 and 1986 Conventions were silent on the subject 
or because they were open to contradictory interpreta-
tions. That was why, at the beginning of the 1990s, States 
had invited the Commission to take up the topic again in 
order to eliminate the ambiguities in the Vienna rules on 
reservations.

19. He would not enumerate all the uncertainties sur-
rounding articles 19 to 23 of the 1969 and 1986 Vienna 
Conventions, since he had set them out in a detailed sur-
vey in his preliminary report in 1995,49 but the fact was 
that they were very numerous and related to important 
points. For example, it was hard to see how article 19 
of the Vienna Conventions, which set out the grounds 
for the invalidity of reservations, tallied with article 20, 
which stated the conditions under which a State or an 
international organization could object to a reservation 
and what the practical effects of an objection to a res-
ervation were. Moreover, the Vienna Conventions con-
tained no rule applicable to one particular category of 
unilateral declarations which were not, strictly speak-
ing, reservations but which resembled them in many 
respects, namely, interpretative declarations. The Com-
mission had included such declarations in its Guide to 
Practice, in which, taking its cue from an important 

47 Yearbook … 1997, vol. II (Part Two), p. 56, para. 157.
48 Yearbook … 1995, vol. II (Part Two), p. 108, para. 487 (d).
49 Ibid., vol. II (Part One), document A/CN.4/470, pp. 121 et seq., 

especially pp. 142–150, paras. 96–149.
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article published by Mr. McRae in 1978,50 it distin-
guished between simple interpretative declarations and 
conditional interpretative declarations. The latter cat-
egory of declarations had, however, given rise to some 
problems in cases where, practically speaking, they 
“behaved like” reservations. That had led a majority of 
the Commission to doubt whether it was necessary to 
formulate draft guidelines specifically relating to condi-
tional interpretative declarations; members had deemed 
it sufficient to include a general provision stating that the 
rules on reservations applied also to conditional inter-
pretative declarations. In principle, he shared that view 
but thought it premature to take a definitive position on 
the matter, since the Commission had not yet debated 
the fundamental question of the effects of reservations. 
Furthermore, that was what it had decided in 1999, in 
the commentary to draft guideline 1.2.1. Although the 
1969 and 1986 Vienna Conventions, along with the 1978 
Vienna Convention on succession of States in respect of 
treaties (hereinafter the “1978 Vienna Convention”)—
where succession to reservations was concerned—must 
remain a sort of compass, they did not resolve all the 
problems, and the more deeply one delved into the 
topic, the more complex it appeared. Although he had 
already produced 11 reports on the topic of reservations 
to treaties,51 he recognized that his task was far from 
complete, particularly because he—and the Commission 
with him—had seriously underestimated the difficulties 
and the very specific problems involved. Despite criti-
cisms of his slowness, he considered, however, that it 
was more worthwhile to conduct a meticulous, in-depth 
investigation leading to a complete and useful result for 
all future users of the Guide to Practice, than to do the 
job within an allotted time but leave various questions in 
abeyance. Nonetheless, he gave a solemn assurance that 
his study of the topic would be complete at the end of the 
current quinquennium.

20. In 1995, the Commission had adopted another fun-
damental decision, which he appealed to his colleagues to 
accept as it stood. That decision had been to adopt a prac-
tical guide on the subject of reservations, which would 
take the form of draft articles that could provide guidance 
for the practice of States and international organizations 
in that area.52 The Commission had thus determined from 
the start what the result of its work would be: not a treaty, 
nor even a protocol to the Vienna Conventions, but a set 
of guidelines that would not, in themselves, be binding in 
nature.

50 D. M. McRae, “The legal effect of interpretative declarations”, 
BYBIL, 1978, vol. 49, p. 155.

51 First report: Yearbook … 1995, vol. II (Part One), document 
A/CN.4/470; second report: Yearbook … 1996, vol. II (Part One), 
documents A/CN.4/477 and Add.1 and A/CN.4/478; third report: 
Yearbook … 1998, vol. II (Part One), document A/CN.4/491 and Add.1–
6; fourth report: Yearbook … 1999, vol. II (Part One), document A/
CN.4/499 and A/CN.4/478/Rev.1; fifth report: Yearbook … 2000, vol. II 
(Part One), document A/CN.4/508 and Add.1–4; sixth report: Yearbook 
… 2001, vol. II (Part One), document A/CN.4/518 and Add.1–3; seventh 
report: Yearbook … 2002, vol. II (Part One), document A/CN.4/526 and 
Add.1–3; eighth report: Yearbook … 2003, vol. II (Part One), document 
A/CN.4/535 and Add.1; ninth report: Yearbook … 2004, vol. II (Part 
One), document A/CN.4/544; tenth report: Yearbook … 2005, vol. II 
(Part One), document A/CN.4/558 and Add.1–2; and eleventh report: 
Yearbook … 2006, vol. II (Part One), document A/CN.4/574.

52 Yearbook … 1995, vol. II (Part Two), p. 108, para. 487 (b).

21. On that basis, the Commission had, to date, 
adopted 76 draft guidelines, along with fairly detailed 
commentaries,53 but only three draft model clauses, which 
accompanied draft guideline 2.5.8. The general plan of 
the Guide to Practice appeared in the second report, 
which he had presented to the Commission in 1996.54 If 
the Commission continued to follow that plan, the Guide 
should comprise four parts: definition of reservations and 
interpretative declarations; formulation, withdrawal and 
acceptance of reservations and interpretative declarations, 
and objections thereto; effects of reservations, interpre-
tative declarations, acceptances and objections; and the 
fate of reservations in the event of State succession. There 
might also be a fifth part relating to the settlement of dis-
putes arising out of the reservations regime.

22. The first part—on the definition of reservations—
had now been completed and, in his view, there was 
no need to reconsider it until the second reading of the 
Guide to Practice. The second part, although it already 
contained 41 draft guidelines, was not yet finished, but 
it should be completed during the current session. At the 
previous session, the Commission had also adopted five 
draft guidelines concerning, not the effects of reserva-
tions—the subject of the third part—but the validity of 
reservations and interpretative declarations.55 In his view, 
that issue, which was a prerequisite for the consideration 
of the effects of reservations, was of sufficient importance 
to merit a separate part to itself, but that meant that in all 
likelihood the Guide to Practice would consist of not five 
but six parts. The five draft guidelines adopted in 2006, 
which reproduced or complemented subparagraphs (a) 
and (b) of the celebrated but highly obscure article 19 of 
the Vienna Conventions, related to the question of what 
was meant by the terms “prohibited” and “specified” res-
ervations. All the draft guidelines already adopted, which 
would not be reviewed again before the second reading, 
appeared in paragraph 158 of the report of the Commis-
sion to the General Assembly on the work of its fifty-
eighth session.56

23. The hardest part of the task still lay ahead. In his 
tenth report (A/CN.4/558 and Add.1–2), he had proposed 
a definition of the object and purpose of the treaty, together 
with a set of draft guidelines relating to the competence to 
assess the validity of a reservation and the consequences 
of its non-validity.57 The Commission had decided to defer 
a decision on draft guidelines 3.3.2 (Nullity of invalid 
reservations), 3.3.3 (Effect of unilateral acceptance of an 
invalid reservation) and 3.3.4 (Effect of collective accept-
ance of an invalid reservation) and not to refer them to the 
Drafting Committee, in principle until such time as the 
effect of objections to or acceptance of reservations had 

53 Yearbook … 2006, vol. II (Part Two), pp. 138 et seq., 
paras. 158–159.

54 Yearbook … 1996, vol. II (Part One), pp. 50–51, para. 37.
55 Draft guidelines 3.1 (Permissible reservations), 3.1.1 (Reservations 

expressly prohibited by the treaty), 3.1.2 (Definition of specified 
reservations), 3.1.3 (Permissibility of reservations not prohibited by the 
treaty) and 3.1.4 (Permissibility of specified reservations), Yearbook 
… 2006, vol. II (Part Two), p. 134, para. 104. The text of the draft 
guidelines and the commentaries thereto are reproduced in ibid., 
pp. 143 et seq., para. 159.

56 Ibid.
57 Yearbook … 2005, vol. II (Part One), document A/CN.4/558 and 

Add.1–2, pp. 160–189, paras. 72–208.
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been considered. It had, however, decided at its previous 
session to refer to the Drafting Committee all the other 
draft guidelines that appeared in the tenth report, namely 
draft guidelines 3.1.5 to 3.1.9, relating to the object and 
purpose of the treaty; 3.2 to 3.2.4 on competence to assess 
the validity of reservations; 3.3 (Consequences of the 
non-validity of a reservation); and 3.3.1 (Non-validity of 
reservations and responsibility), which stated—although 
it probably went without saying—that an invalid reser-
vation “shall not, in itself, engage the responsibility of 
the State or international organization which has formu-
lated it”. Those were the draft guidelines that the Drafting 
Committee had been invited to consider without delay. It 
was therefore essential to establish the composition of the 
Committee. He also urged members who wished to take 
part in the Drafting Committee’s deliberations on reserva-
tions to treaties to acquaint themselves with the relevant 
passages in his tenth report, particularly paragraphs 72 to 
92 and paragraphs 147 to 194, as well as the summary of 
the relevant debates, which appeared in paragraphs 375 
to 388 and 411 to 428 of the report of the Commission 
to the General Assembly on the work of its fifty-seventh 
session,58 and in paragraphs 108 to 157 of the report on 
the work of its fifty-eighth session.59 The note by the Spe-
cial Rapporteur contained in document A/CN.4/572 and 
Corr.1 contained a new alternative version of draft guide-
line 3.1.5, drafted in the light of the Commission’s discus-
sions in 2005.60

24. Lastly, he urged members of the 2007 Drafting 
Committee not to go back on the spirit of the 14 draft 
guidelines that the Commission had referred to the Draft-
ing Committee in 2005 and 2006 but rather to concentrate 
entirely on the wording. It would be most regrettable—
and, indeed, counterproductive—if, as a result of the 
change in the membership of the Commission, the Draft-
ing Committee’s discussions were used as a pretext to 
reconsider the approach agreed by the plenary.

25. On a more general note, he commended the qual-
ity of a study on reservations to treaties in the context of 
State succession that the Secretariat of the Commission 
had recently placed at his disposal. In his view, however, 
it would be premature to broach that matter at the cur-
rent session. He also noted that, following the General 
Assembly’s approval of the Commission’s recommenda-
tion to that effect, a meeting would be held on 15 and 
16 May 2007 between the Commission and experts from 
the United Nations human rights treaty monitoring bodies 
to discuss reservations to human rights treaties.61

26. Turning to the presentation of his eleventh report on 
reservations to treaties (A/CN.4/574), he explained that he 
was in the process of completing the second part, which 
would, for administrative reasons, perhaps be issued as 
the twelfth report. The first part, which had already been 
distributed, contained a total of 24 draft guidelines and 
he would begin by discussing the first set, draft guide-
lines 2.6.3 to 2.6.6. In paragraphs 1 to 57, he described 
the reception given to his three latest reports and provided 

58 Ibid., vol. II (Part Two), pp. 67–68 and 69–70.
59 Yearbook … 2006, vol. II (Part Two), pp. 134–138.
60 Ibid., vol. II (Part One).
61 General Assembly resolution 61/34 of 4 December 2006, para. 16.

some information on recent developments in international 
practice and case law with regard to reservations. As far 
as those three reports were concerned, there were several 
elements that would repay discussion during the current 
session. He had in mind factors such as the difficulties 
encountered in defining objections to reservations, in view 
of the fact that the definition in question (draft guideline 
2.6.1, which appeared in paragraph 58 of the eleventh 
report) had been adopted only in 2006. Another matter 
was a terminological problem that had given rise to con-
siderable debate, namely whether, in ascertaining whether 
a reservation met the conditions set out in article 19 of 
the Vienna Conventions, the French text should use the 
word licéité, recevabilité, admissibilité or validité, and the 
English text the word “permissibility”, admissibility” or 
“validity”. In the end, the Commission had opted for the 
word “validity” (validité), at least for the purposes of the 
third part of the Guide to Practice. Lastly, he drew atten-
tion to paragraphs 44 to 56 of his eleventh report (“Recent 
developments with regard to reservations to treaties”) 
and, in particular, to the judgment by the ICJ of 3 Febru-
ary 2006 in the case concerning Armed Activities on the 
Territory of the Congo, which contained some extremely 
interesting observations on reservations to treaties, as did 
the joint separate opinion by several judges of the Court 
in the same case (paras. 44–53). Members of the Commis-
sion would be well advised to have the texts concerned 
before them during the consideration of draft guideline 
3.1.13. Lastly, paragraphs 53 to 55 of the eleventh report 
related to work on reservations to human rights treaties, 
which members should bear in mind at the forthcoming 
meeting with experts from the human rights treaty bodies.

The meeting rose at 6 p.m.

2915th MEETING

Tuesday, 8 May 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Ojo, Mr. Pellet, Mr. Perera, Mr. Petrič, 
Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, Mr. Var-
gas Carreño, Mr. Vázquez-Bermúdez, Mr. Wisnumurti, 
Ms. Xue, Mr. Yamada.

Reservations to treaties (continued) (A/CN.4/577 
and Add.1–2, sect. C, A/CN.4/584, A/CN.4/586, A/
CN.4/L.705)

[Agenda item 4]

eleVenth rePort of the sPeCial raPPorteur (continued)

1. Mr. PELLET (Special Rapporteur), continuing the 
general introduction to his eleventh report on reservations 
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to treaties,62 recalled that the texts of the 76 draft guide-
lines on reservations to treaties adopted so far, together 
with the footnotes referring the reader to the commentar-
ies thereto, were to be found in the Commission’s report to 
the General Assembly on the work of its fifty-eighth ses-
sion.63 Draft guideline 2.6.1 (Definition of objections to 
reservations), adopted on first reading after lengthy delib-
erations by the Commission and its Special Rapporteur, 
provided a definition of objections which should remain 
unaltered until the draft was considered on second read-
ing.64 The crucial part of that definition was the reference 
to statements whereby a State or organization purported 
to exclude or to modify the legal effects of the reservation, 
or the application of the treaty as a whole, in relations 
with the reserving State or organization. Draft guideline 
2.6.2 (Objection to the late formulation or widening of 
the scope of a reservation), likewise immutable until it 
came up for consideration on second reading, identified a 
completely different category of statements which, to his 
profound regret, the Commission had decided to describe 
as also being objections, namely statements whereby a 
State or international organization opposed the late for-
mulation of a reservation or the widening of the scope of 
a reservation.65

2. The four new draft guidelines, 2.6.3 to 2.6.6, con-
cerned what he had called, after some hesitation, the 
freedom (“faculté”) to make objections, not to the late 
formulation of a reservation, but to the reservation itself. 
His hesitation regarding the title was attributable to the 
fact that, like Sir Humphrey Waldock in the 1960s, he had 
wondered whether the formulation of reservations was not 
in fact a right, and an unlimited one at that, rather than a 
simple “faculté”.66 That view was all the more justifiable in 
that the Commission, in its consideration on second read-
ing of the draft articles on the law of treaties, had declined 
to make the freedom to formulate objections to a reserva-
tion contingent upon the reservation’s being incompatible 
with the object and purpose of the treaty.67 The ICJ, in its 
advisory opinion of 1951 on the question concerning Res-
ervations to the Convention on Genocide, had appeared 
to take the view that objections could be made to a reser-
vation only if the reservation was incompatible with the 
object and purpose of the treaty [see page 18 of the advi-
sory opinion]. The Commission, however, had done away 
with that linkage, and the United Nations Conference on 
the Law of Treaties had upheld that stance, despite the 
doubts voiced by some delegations.

3. That approach had been the sole means of remain-
ing faithful to the spirit of consensualism that permeated 
the entire law of reservations. As Sir Humphrey Waldock 

62 Reproduced in Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574.

63 Yearbook … 2006, vol. II (Part Two), pp. 138–158, paras. 158–159.
64 See the commentary to this draft guideline in Yearbook … 2005, 

vol. II (Part Two), pp. 77–82, para. 438. For the report of the Drafting 
Committee and the adoption of this draft guideline, ibid., vol. I, 
2842nd meeting, pp. 88–89, paras. 51–62.

65 Idem.
66 Yearbook … 1962, vol. II, document A/CN.4/144 and Add.1, 

p. 60, art. 17, para.1 (a) and pp. 62–66, paras. 1–12 of the commentary.
67 Yearbook … 1966, vol. II, document A/6309/Rev.1, pp. 202–

208, paras. 1–23 of the commentary of the section on reservations to 
multilateral treaties.

had affirmed during the Vienna Conference in 1968, the 
answer to the question whether a contracting State could 
lodge an objection other than on the grounds of incom-
patibility with the object and purpose of the treaty was 
surely in the affirmative,68 since a State could not impose 
unilaterally on other contracting States a modification to a 
treaty that was binding upon them.

4. As Daniel Müller had pointed out in his commentary 
on article 20 of the 1969 Vienna Convention, in a remark-
able work edited by Olivier Corten and Pierre Klein, Les 
Conventions de Vienne sur le droit des traités: Commen-
taire article par article, limiting the freedom to make 
objections to reservations to those that were incompatible 
with the object and purpose of the treaty would render the 
mechanism of acceptances and objections provided for in 
article 20 null and void.69

5. While States had the discretionary freedom to make 
objections to reservations, “discretionary” did not mean 
“arbitrary”, and that freedom was subject to procedural 
and form-related constraints covered in draft guidelines 
that he would introduce at a later meeting. As for the state-
ment of reasons, dealt with in draft guideline 2.6.10, the 
freedom to make objections was unlimited, and the rea-
sons could be legal in nature, for example alleged incom-
patibility of a reservation with the object and purpose of 
the treaty, or might be purely political or opportunistic 
reasons that the State was free to assess at its discretion. 
The State was not obliged to cite incompatibility with 
the object and purpose of the treaty in order to make an 
objection. He was thus at a loss to understand why States 
persisted in justifying their objections on the often far-
fetched grounds of incompatibility of the reservation with 
the object and purpose of the treaty. Perhaps States or 
their legal advisers were simply unaware that the freedom 
to make objections was entirely discretionary, in which 
case the Commission should remind them of that fact.

6. To repeat: no State could unilaterally impose upon 
another contracting State a modification to a treaty that 
the latter had signed of its own free will, and to limit in 
any way the freedom to raise objections to reservations 
would be to permit just such a unilateral imposition of 
modifications. Hence the need for draft guideline 2.6.3 on 
the freedom to make objections, which read: “A State or 
an international organization may formulate an objection 
to a reservation for any reason whatsoever, in accordance 
with the provisions of the present Guide to Practice.”

7. Logically, the objecting State could conclude that 
by objecting to the reservation, it was conveying the 
message that it did not intend to be bound by the treaty 
vis-à-vis the reserving State. To establish any other rule 
would be to accept that the reserving State could oblige 
the author of the objection to be bound by a treaty dif-
ferent from the one it had signed. Indeed, the Commis-
sion’s Special Rapporteurs had initially considered that 
an objection had the automatic effect of preventing the 
treaty from entering into force as between the objecting 

68 United Nations Conference on the Law of Treaties, First session… 
(see footnote 46 above), 25th meeting, 16 April 1968, p. 133, para 3.

69 Les Conventions de Vienne sur le droit des traités: Commentaire 
article par article, vol. I, O. Corten and P. Klein (eds.), Brussels, 
Bruylant, 2006, p. 837.
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and the reserving States. That was logical for advocates 
of the time-honoured system of unanimity, but illogical in 
a flexible system. It was accordingly understandable that 
Mr. Waldock, who had initially been in favour of an auto-
matic effect, had subsequently taken the line adopted by 
the ICJ, which in its advisory opinion of 1951 had consid-
ered that an objecting State was free to draw its own con-
clusions regarding the consequences of its objection for 
the continuance or severance of its treaty relations with 
the reserving State [see page 15 of the advisory opinion]. 
In that respect, the 1951 advisory opinion constituted an 
advance that had often been overlooked.

8. Even if one accepted the reasoning in the advisory 
opinion, however, what was the presumption if the object-
ing State or international organization said nothing about 
the consequences of its objection? In the draft article 
adopted in 1966, the Commission, in keeping with previ-
ous practice, had retained the principle that unless a con-
trary intention had been expressed by the objecting State, 
an objection precluded the entry into force of the treaty 
as between the objecting and the reserving State.70 The 
presumption, therefore, was that the treaty did not enter 
into force as between the two States. That presumption 
was all the more logical in that it applied only in cases in 
which the objection was based on the incompatibility of 
the reservation with the object and purpose of the treaty. 
If, in the view of the objecting State, a reservation vitiated 
the treaty, it made no sense for that State to continue to 
be bound vis-à-vis the reserving State by a treaty that it 
deemed to have been emasculated. Under the 1966 sys-
tem, States could draw whatever conclusions they wished 
from objections, but if they remained silent yet consid-
ered the reservation to be incompatible with the object 
and purpose of the treaty, then the two States were no 
longer bound thereby.

9. While the 1966 system may have been logical, that 
had not prevented the then-Soviet Union from pressing 
for a reversal of the presumption at the Vienna Confer-
ence. It had ultimately achieved that goal with the adop-
tion of a thoroughly illogical amendment that established 
the presumption that even though the reservation was 
deemed to be incompatible with the object and purpose 
of the treaty, the treaty, minus the reservation, neverthe-
less entered into force as between the reserving State and 
the objecting State.71 Article 20, paragraph 4 (b), and 
article 21, paragraph 3, of the 1969 Vienna Convention, 
which reflected that new presumption, were arguably the 
most unsatisfactory provisions of the Vienna Conventions 
where reservations were concerned—so much so that he 
had even wondered whether that logical aberration might 
justify the application of the exception that the Commis-
sion had envisaged to its general principles of 1985, by 
proposing an amendment of the Vienna Conventions in 
that regard.72

70 Yearbook … 1966, vol. II, document A/6309/Rev.1, Part II, p. 207, 
para. 21 of the commentary to article 17.

71 See United Nations Conference on the Law of Treaties, First and 
second sessions … (footnote 46 above), document A/CONF.39/L.3, 
pp. 265–266.

72 Yearbook … 1985, vol. II (Part Two), p. 35, para. 198.

10. After much hesitation, he had decided that it should 
not do so. Unfortunately, Cartesian logic was not a rule of 
jus cogens, and even though article 20, paragraph 4 (b), 
was an inane provision, it nevertheless reflected contem-
porary practice. States regularly objected to reservations 
by declaring them to be contrary to the object and pur-
pose of the treaty, yet almost always indicated that this did 
not prevent the treaty from entering into force as between 
themselves and the reserving State. The Soviet Union’s 
presumption regarding article 20, paragraph 4 (b), was 
thus consistently reaffirmed. The explanation by States 
that reservations were contrary to the object and pur-
pose of the treaty but that the latter nevertheless entered 
into force was totally superfluous, since article 20, para-
graph 4 (b) incorporated that presumption. The fact that 
States confirmed the presumption revealed, however, that 
the provision was useful to them, since it opened the door 
to the famous “reservations dialogue”, in other words, to 
discussions with the reserving State. A number of States 
had in fact defended the presumption, despite the criti-
cisms that might be levelled against it, during the debates 
in the Sixth Committee in 2005.73

11. All things considered, therefore, it seemed reason-
able for the Commission to endorse that practice by repro-
ducing the principle set out in article 20, paragraph 4 (b), 
and article 21, paragraph 3, which allowed the author of 
an objection to state that the objection did not prevent 
the treaty from entering into force as between it and the 
reserving State, without its having to justify that decision. 
Such was the purpose of draft guideline 2.6.4, which read:

“2.6.4 Freedom to oppose the entry into force of the 
treaty vis-à-vis the author of the reservation

“A State or international organization that formulates 
an objection to a reservation may oppose the entry into 
force of the treaty as between itself and the reserving State 
or international organization for any reason whatsoever, 
in accordance with the provisions of the present Guide to 
Practice.”

12. One important question that draft guideline 2.6.1 
on the definition of objections to reservations had delib-
erately not resolved was who had the freedom to make 
objections. The draft guideline stated that an objection 
could be formulated by a State or an international organi-
zation, but failed to specify which categories of States or 
international organizations could do so. Article 20, para-
graph 4 (b), of the 1986 Vienna Convention provided some 
guidance on that matter: it referred to “an objection by a 
contracting State or by a contracting organization”. One 
might conclude that contracting States or organizations 
were entitled to formulate objections, yet the phrase could 
not be construed to mean that only contracting States or 
contracting international organizations could do so.

13. Account must, however, be taken of the context and 
the object of the provision, which concerned the effect of 
an objection by a contracting State or a contracting inter-
national organization, the “effect” of an objection meaning 

73 See the Topical summary of the discussion held in the Sixth 
Committee of the General Assembly during its sixtieth session, 
prepared by the Secretariat (A/CN.4/560, mimeographed, available on 
the Commission’s website), paras. 213–225.
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that it was assumed that the objection would immediately 
produce consequences. Nonetheless, that did not rule out 
the possibility that other States or international organi-
zations could also object. Article 21, paragraph 3, of the 
Vienna Conventions did not incorporate such a limitation. 
In particular, he did not see why article 23, paragraph 1, 
should require the communication of reservations to con-
tracting States and to “other States [and international 
organizations] entitled to become parties to the treaty”, 
if those States were unable to react to them. If all States 
entitled to become parties to a treaty must be notified of 
the reservations, that implied that those States or interna-
tional organizations had the power to react, and thus were 
entitled to object.

14. In his view, not only contracting States and contract-
ing international organizations, but also all other States 
or international organizations entitled to become parties 
to the treaty, could formulate—as opposed to make—an 
objection to a reservation, the difference being that to 
“formulate” was to state a proposal or a position, whereas 
to “make” meant that the formulation of a reservation 
or objection had immediate effects and consequences. 
Thus, contracting States could make an objection to a 
reservation, whereas States entitled to become parties to 
the treaty could formulate such an objection. As long as 
the objecting State or international organization had not 
become a party to the treaty, its objection was merely a 
declaration of intent and would not produce effects until 
it became a party.

15. Those were the considerations which had led him to 
propose, in his eleventh report (para. 84), draft guideline 
2.6.5, which read:

“2.6.5 Author of an objection

“An objection to a reservation may be formulated 
by:

“(a) any contracting State and any contracting 
international organization; and

“(b) any State and any international organization 
that is entitled to become a party to the treaty.”

16. In the absence of practice, draft guideline 2.6.6, on 
joint formulation of an objection, fell within the realm 
of progressive development of international law. It took 
account of a growing trend and was the counterpart, in the 
area of objections, to draft guidelines 1.1.7 (Reservations 
formulated jointly) and 1.2.2 (Interpretative declarations 
formulated jointly).74 States increasingly consulted before 
making a reservation, and especially before making an 
objection. It was sensible to anticipate that development 
and to provide that objections could be formulated jointly, 
on the understanding, as pointed out by the Special Rap-
porteur in paragraph 86 of his eleventh report, that the 
unilateral nature of the objection was not called into ques-
tion. A joint objection would be a kind of unilateral dec-
laration by several parties directed at the author of the 

74 See the commentaries to these draft guidelines in Yearbook 
… 1998, vol. II (Part Two), pp. 106–107, and Yearbook … 1999, vol. II 
(Part Two), pp. 106–107, respectively.

reservation. In such a case, the objecting States would 
be acting unilaterally, even though they did so together. 
With that presentational trick, draft guideline 2.6.6 would 
safeguard the definition of objections to reservations in 
draft guideline 2.6.1. The text read: “The joint formula-
tion of an objection by a number of States or international 
organizations does not affect the unilateral nature of that 
objection.”

17. Once the Commission had concluded its discus-
sion of draft guidelines 2.6.3 to 2.6.6 and they had been 
referred to the Drafting Committee, as he hoped they 
would be, he would be ready to begin consideration of 
draft guidelines 2.6.7 to 2.6.15, which covered the form 
and procedure for the formulation of reservations.

18. Mr. GAJA said that the Special Rapporteur’s elev-
enth report contained a thorough analysis of relevant 
practice, a wealth of interesting points and a number of 
proposals, most of which did not call for further com-
ment. He would like, however, to make a few critical 
remarks regarding the part of the report currently under 
discussion.

19. In his view, the letter and spirit of the 1969 Vienna 
Convention justified draft guideline 2.6.3, according to 
which a State or an international organization could for-
mulate an objection to a reservation for any reason what-
soever. That was also confirmed by most State practice. 
Moreover, contrary to what was stated in paragraph 63 
of the report and by the Special Rapporteur in his intro-
ductory remarks, the 1951 advisory opinion of ICJ con-
cerning Reservations to the Convention on Genocide 
acknowledged the possibility of making objections which 
did not necessarily relate to compatibility with the object 
and purpose of the treaty. The advisory opinion noted that 
“[f]inally, it may be that a State, whilst not claiming that 
a reservation is incompatible with the object and purpose 
of the Convention, will nevertheless object to it” [p. 16 
of the advisory opinion]. Later in the same passage, the 
Court seemed to suggest that the effects of what might be 
called a “minor” objection were not necessarily the same 
as those provided for in the case of objections concerning 
the compatibility of a reservation with the object and pur-
pose of the treaty. The Court envisaged that, in the case 
of a “minor” objection, the reserving State and the object-
ing State could allow the treaty to enter into force in their 
mutual relations, “except for the clauses affected by the 
reservation” [ibid.].

20. Admittedly, the Vienna Convention did not explic-
itly distinguish between, on the one hand, objections con-
cerning the compatibility of a reservation with the object 
and purpose of the treaty and, on the other, minor objec-
tions, namely those which did not relate to the “valid-
ity” of the reservation, to use the term agreed on by the 
Commission at its fifty-seventh session.75 However, the 
regime of objections which had emerged from the Vienna 
Convention was not necessarily uniform. It could be 
argued, as had Judge Bruno Simma in his 1998 article 
in the Festschrift for Ignaz Seidl-Hohenveldern entitled 
“Reservations to human rights treaties—some recent 

75 See Yearbook … 2005, vol. II (Part Two), p. 64, paras. 353–358 
and pp. 70–71, paras. 430–431.
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developments”, that the Vienna Convention did not regu-
late objections relating to the validity of reservations.76 
Articles 20 and 21 thus referred only to minor objections. 
If objections relating to compatibility with the object and 
purpose of the treaty had the same effects as objections 
which did not call into question the validity of a reserva-
tion, it might be asked what purpose was served by a pro-
vision such as article 19 of the Convention, which set out 
three cases in which a reservation could not be formulated 
and was thus invalid.

21. The distinction between the two types of objections 
might raise questions as to the very purpose of objections 
when they related to the validity of reservations, a matter 
that would be dealt with at a later stage, when the question 
of the consequences of a reservation that had been per-
ceived as incompatible with the object and purpose of a 
treaty was discussed. For present purposes, the distinction 
between the two types of objections would appear to have 
consequences for the regime governing objections and the 
effects of such objections.

22. It might be doubted whether the presumption in 
article 20, paragraph 4 (b), of the 1969 Vienna Conven-
tion applied to any objection. According to that provision, 
an objection “does not preclude the entry into force of 
the treaty as between the objecting and reserving States 
unless a contrary intention is definitely expressed by the 
objecting State”. That solution seemed justifiable only in 
the case of a minor objection, i.e., one that did not relate 
to validity.

23. That diversity of regimes for objections could also 
help explain, at least in part, the somewhat contestable 
practice of some States, which declared that an objec-
tion formulated because a reservation was incompatible 
with the object and purpose of the treaty did not preclude 
the entry into force of the treaty vis-à-vis the reserving 
State. That practice might seem odd, as was noted in para-
graph 74 of his eleventh report, but it probably reflected 
the conviction that the presumption set forth in article 20, 
paragraph 4 (b), did not apply when an objection con-
cerned the validity of the reservation. If the objection 
affected the validity of the treaty, and the objecting State 
nevertheless intended the treaty to enter into force in its 
relations with the reserving State, it could not rely on that 
presumption and should say so. That was perhaps the rea-
son why States did not simply refer to the presumption in 
the Vienna Convention, but specified that the objection 
did not have the effect of preventing the entry into force 
of the treaty vis-à-vis the reserving State.

24. Article 20, paragraph 4 (b), was not consistent with 
article 19 unless it referred solely to minor objections. 
The same applied to the presumption set out in article 21, 
paragraph 3, according to which, if the objecting State did 
not oppose the entry into force of the treaty in its relations 
with the reserving State, “the provisions to which the res-
ervation relates do not apply as between the two States to 
the extent of the reservation”. That was a provision which, 
if it did not presuppose the validity of the reservation, 

76 B. Simma, “Reservations to human rights treaties—some recent 
developments”, in G. Hafner et al. (eds.), Liber Amicorum Professor 
Ignaz Seidl-Hohenveldern in Honour of his 80th Birthday, The Hague, 
Kluwer Law International, 1998, pp. 659 et seq., at p. 663.

would scarcely be consistent with the regime established 
in article 19. Accordingly, he agreed with Judge Simma’s 
view that articles 20 and 21 could not have as general a 
scope as might seem at first glance to be the case, and 
that it might be possible to generalize by saying that arti-
cles 20 and 21 concerned reservations which had over-
come the initial hurdle and thus were deemed to be valid.

25. If the idea that the effects of objections were not 
uniform was accepted, the fact that such a distinction 
between two types of objection existed should be speci-
fied in the draft guideline concerning their formulation. 
Above all, the Commission should not adopt texts which 
appeared to imply the existence of a uniform regime, as 
draft guideline 2.6.4 did in its current form.

26. Mr. PELLET (Special Rapporteur) said that the 
distinction drawn by Mr. Gaja between minor objections 
and objections relating to validity had its attractions. If 
retained, it would be of great importance for future work 
on the topic. However, he remained sceptical, because 
ultimately that opposition was based on scanty and super-
fluous practice, which consisted—for States that consid-
ered that a reservation was incompatible with the object 
and purpose of the treaty—in not basing themselves on 
the presumption in article 20, paragraph 4 (b). That was 
not a very weighty justification for a distinction of such 
importance. Moreover, it was a practice which States 
did not always apply; usually, they deemed a reservation 
to be incompatible but nevertheless remained bound by 
the treaty. Nothing in article 20, paragraph 4 (b), in the 
travaux préparatoires of the United Nations Conference 
on the Law of Treaties or in the Soviet Union’s proposals 
to reverse the presumption seemed to justify that opposi-
tion. He would not object if the Commission decided that 
it could use such flimsy criteria. That would be an elegant 
solution to the problems posed by the effects of objec-
tions. However, he was not certain whether there was suf-
ficient legal basis for introducing a distinction which he 
personally did not see in the Vienna Convention.

27. Mr. GAJA said that perhaps further thought should 
be given to what decision should be taken. His sugges-
tion had been based not only on practice but also, more 
decisively, on the logic of the Vienna Convention and the 
fact that article 19 set out categories of reservations which 
were not valid and that articles 20 and 21 were not suited 
to those reservations. Article 20, paragraph 5, with its pre-
sumption of acceptance, could be accepted for reserva-
tions which overcame the hurdle of validity, but it would 
be difficult to claim that the presumption applied even 
where validity was at issue.

28. Mr. McRAE congratulated the Special Rapporteur 
on his monumental contribution to the understanding of 
reservations and, more broadly, to the law of treaties.

29. Generally speaking, he was in agreement with the 
four draft guidelines presented, but wished to reflect fur-
ther on Mr. Gaja’s comments on distinctions between 
objections and, in particular, on objections that appeared 
to have no consequences.

30. The Special Rapporteur distinguished between res-
ervations, whose effect depended on the response to the 
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reservation, and objections, which took effect simply by 
virtue of the State making them, so that on that basis a 
reservation was “formulated”, whereas an objection was 
“made”. It was not clear, however, why the draft guide-
lines on reservations referred to the formulation of reser-
vations and the title of draft guideline 2.6.3 spoke of the 
freedom to make objections, whereas the body of the draft 
guideline addressed the formulation of objections, which 
was also the term used throughout the draft guidelines on 
objections. The Special Rapporteur had contended that in 
the case of States or international organizations not yet par-
ties to a treaty, it was inappropriate to use the word “make”, 
since such objections could only be “formulated” and could 
not be “made” until the State or international organization 
became a party to the treaty. The Special Rapporteur rec-
ognized that objections were made by a unilateral act of 
their authors if they were already parties to the treaty. If the 
wording “make an objection” were to be used consistently, 
draft guideline 2.6.5 would have to be divided between 
objections “made” by parties to the treaty and those “for-
mulated” by potential future parties. In any event, it would 
be useful to have some clarification from the Special Rap-
porteur on that terminological question.

31. His second comment related to the scope of draft 
guideline 2.6.3, where the freedom to make an objection 
was expressed in terms of freedom to object to a reserva-
tion. As the Special Rapporteur had pointed out, that free-
dom must be exercised in accordance with the procedural 
and formal requirements of the draft guidelines. However, 
the question arose whether there were any other limita-
tions on that freedom and, specifically, whether States 
were free to make an objection to a reservation which 
was in fact authorized by the treaty. He did not think that 
they were, and if that was the case, he wondered whether 
there might be a need to say so explicitly. The Special 
Rapporteur touched upon the matter in paragraph 65 of 
his eleventh report and had observed in his introductory 
remarks that a reservation was a proposal to modify the 
terms of the treaty and that the rationale for the freedom to 
make objections was that no State was obliged to accept 
that proposal for modification. However, in paragraph 65, 
he then qualified that remark by saying “except for those 
resulting from reservations expressly authorized by the 
treaty”. There, he seemed to be suggesting that States were 
not free to make an objection to a reservation expressly 
authorized by the treaty. To call derogations which were 
authorized by the treaty “reservations” caused some con-
fusion. However, there were examples in State practice of 
such terminology being employed. For instance, the North 
American Free Trade Agreement (NAFTA) did not permit 
reservations as such; the three signatory States must apply 
all the provisions of the Agreement. However, NAFTA 
did make provision for specific derogations which States 
could make at the time of acceding to the Agreement, dero- 
gations which it referred to as “reservations”. It seemed 
to make no sense to think of those derogations as reserva-
tions to which objections could be made. Nor did it seem 
possible to consider that those expressly permitted reser-
vations would ever be contrary to the object and purpose 
of the treaty, although in paragraph 65 the Special Rap-
porteur contemplated that eventuality. It would be useful 
to have some clarification on that point. The definition 
of reservations in draft guideline 1.1 did not seem on the 
face of it to exclude permitted reservations.

32. Regarding draft guideline 2.6.5, he endorsed the 
principle that an objection could be formulated by any 
State or international organization that was entitled 
to become a party to a given treaty. The report made a 
compelling case for the value of having advance warn-
ing of objections by States that might or would become 
parties to the treaty. Paragraph 81 of the eleventh report, 
however, related to the intention to become a party to the 
treaty, whereas draft guideline 2.6.5 related to the enti-
tlement to become a party, regardless of whether a given 
State or international organization intended to do so. The 
formulation of the draft guideline, although it might be 
undesirable, was unavoidable: there was no realistic way 
of insisting that a State that had not yet become a party to 
the treaty should demonstrate its intention to do so. More-
over, the outcome of the domestic processes that would 
permit a State to ratify a treaty might not be predictable 
enough to indicate whether it intended to become a party 
to such a treaty. A change of government or political 
alignments within a State might subsequently enable the 
treaty to be ratified. For those reasons, entitlement was, on 
balance, preferable as a criterion to intention.

33. Mr. GAJA said that Mr. McRae’s concern about the 
conflicting criteria of entitlement or intention was based 
on a misapprehension: the French text made no reference 
to “intention”. A mistranslation might be to blame.

34. Mr. GALICKI said that draft guidelines 2.6.3 and 
2.6.4 might contain inconsistencies, based, as they were, 
on article 20, paragraph 4 (b), of the 1969 Vienna Con-
vention, the wording of which as originally proposed was 
preferable to the final version decided on by States.77 In 
the case of draft guideline 2.6.3, the title was inconsistent 
with the content: the former referred to “making” objec-
tions, whereas the latter used the word “formulate”, which 
was a far weaker word. The inconsistency should be elimi- 
nated, or at least explained. The text as it stood left too 
much scope for interpretation.

35. The draft guideline was, moreover, inconsistent 
with draft guideline 2.6.4, according to which, in a clear 
reflection of article 20, paragraph 4 (b), of the Conven-
tion, a State or international organization that formulated 
an objection to a reservation could oppose the entry into 
force of the treaty as between itself and the reserving State 
or international organization for any reason whatsoever. 
That meant that an objection might be made on relatively 
minor grounds, with the result that an objection to a reser-
vation deemed incompatible with the object and purpose 
of the treaty did not necessarily preclude the entry into 
force of that treaty as between the reserving and object-
ing States. He wondered whether the Special Rapporteur 
agreed with him that the original wording of article 20, 
paragraph 4 (b), under which an objection by a contract-
ing State to a reservation automatically precluded the 
entry into force of the treaty concerned, was preferable 
to the current wording, and whether draft guideline 2.6.4 
adequately covered all eventualities.

77 For the discussion of article 17, paragraph 4 (b) of the draft articles 
adopted by the Commission at its eighteenth session and the changes 
thereto, see United Nations Conference on the Law of Treaties, First 
and second sessions … (footnote 46 above), documents A/CONF.39/14, 
pp. 132–138, paras. 172–189, and A/CONF.39/15, pp. 239–240, 
paras. 50–57.
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36. Mr. HASSOUNA asked whether, in view of the 
hope that the important and complex topic of reservations 
to treaties would be finalized by the end of the current 
quinquennium, the Special Rapporteur could give some 
indication of what could be achieved and within what time 
frame. Such a “road map” would be preferable to an open-
ended agenda. He also wished to know how State practice 
or legal opinion relating to the formulation of objections 
to reservations had evolved over recent years. It would be 
useful to learn whether the procedure had become stricter 
or more flexible over the long term. Lastly, draft guide- 
line 2.6.5 raised an interesting question regarding the 
rationale for giving the same legal rights to a State that 
had only signed a given treaty as to a State that had both 
signed and ratified it. He could identify no conclusive 
trend in State practice in that regard: some but not all 
States that had merely signed a treaty occasionally made 
objections to reservations.

37. The CHAIRPERSON, responding to proposals by 
Mr. PELLET (Special Rapporteur), said he would take it 
that the Special Rapporteur’s response to the points raised 
and his presentation of the next group of draft guidelines 
would be deferred to the next meeting.

Organization of the work of the session (continued)

[Agenda item 1]

38. Mr. YAMADA (Chairperson of the Drafting Com-
mittee) said that the following members had expressed 
their willingness to serve on the Drafting Committee 
on the topic of reservations to treaties: Mr. Candioti, 
Ms. Escarameia, Mr. Fomba, Mr. Gaja, Mr. Kolodkin, 
Mr. McRae, Mr. Niehaus, Mr. Nolte, Mr. Perera, Mr. Singh 
and Ms. Xue. Mr. Petrič would participate ex officio in 
his capacity as Rapporteur. Mr. Yamada would welcome 
more volunteers, especially from the African and the 
Latin American and Caribbean States. All members of the 
Commission, however, were of course entitled to attend 
meetings of the Drafting Committee.

The meeting rose at 11.25 a.m.
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eleVenth rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the members of the 
Commission to resume consideration of the topic of reser-
vations to treaties, and in particular draft guidelines 2.6.3 
to 2.6.6 in the eleventh report of the Special Rapporteur.78

2. Ms. ESCARAMEIA welcomed the eleventh report 
on reservations to treaties, which was well researched and 
highly analytical. The summary of past work and recent 
developments was very useful. She wondered, however, 
whether the reference to the case concerning Armed Ac-
tivities on the Territory of the Congo (New Application: 
2002) really supported draft guideline 3.1.13, as was 
stated in paragraph 48, because the reservation in ques-
tion had referred only to dispute settlement mechanisms 
and not to treaty monitoring bodies, whereas draft guide-
line 3.1.13 covered both. Moreover, several judges of the 
ICJ had expressed the opinion that a reservation to dispute 
settlement clauses could be incompatible with the object 
and purpose of the treaty [see paragraph 21 of the joint 
separate opinion of Judges Higgins, Kooijmans, Elaraby, 
Owada and Simma]. In general, a reservation concern-
ing the very existence of a treaty body was also contrary 
to the object and purpose of the treaty. Draft guideline 
3.1.13 should therefore be reconsidered in the light of 
those points. 

3. She then drew the Commission’s attention to recom-
mendation No. 5 of the Working Group on Reservations 
set up at the request of the Fourth Inter-Committee Meet-
ing of Human Rights Treaty Bodies to study the practice 
of treaty bodies in that area.79 According to that recom-
mendation, the treaty bodies were competent to assess the 
validity of reservations and the implications of a finding of 
invalidity of a reservation. Recommendation No. 7 gave 
the impression that the consequences of invalidity—that 
the State could be considered as not being a party to the 
treaty, or as a party to the treaty but that the provision to 
which the reservation had been made would not apply, or 
as a party to the treaty without the benefit of the reserva-
tion—could be determined by the treaty bodies (besides 
judicial organs). It would be useful to know whether the 
Special Rapporteur agreed with her interpretation of that 
recommendation.

4. Turning to the new draft guidelines presented in the 
eleventh report, she said that the word “freedom” in the 
title of draft guideline 2.6.3 (Freedom to make objections) 
seemed inappropriate. The Special Rapporteur justified 
his choice by saying that freedom was not unlimited, 
but a right was also subject to restrictions. The Special 
Rapporteur himself also used the word “right” several 
times, for example in paragraphs 63 and 66. Nor did the 

78 Reproduced in Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574.

79 Report of the meeting of the Working Group on Reservations 
(HRI/MC/2006/5), para. 16.
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argument that a State could not object to a reservation 
which it had previously accepted transform a “right” 
into a “freedom”, it was merely a consequence of the 
principle of good faith. She also thought that the phrase 
“for any reason whatsoever” in the text itself needed to 
be qualified, at least by a reference to the 1969 and 1986 
Vienna Conventions, if not to general international law, 
because the Guide to Practice could not include objec-
tions that were incompatible with the principle of good 
faith or jus cogens. That would also respond to the ques-
tion raised by Mr. McRae on the subject of objections 
to an expressly authorized reservation, which were also 
contrary to the principle of good faith. 

5. The same problems arose with regard to draft guide-
line 2.6.4 (Freedom to oppose the entry into force of the 
treaty vis-à-vis the author of the reservation). There again, 
the word “right” seemed more appropriate than “free-
dom”. The phrase “for any reason whatsoever” not only 
opened the door to all objections, even those contrary to 
jus cogens, but also gave the impression that the State 
must give a reason. It would be preferable to say “without 
any justification, in accordance with international law and 
the provisions of the present Guide to Practice”. 

6. Mr. Gaja’s proposal to distinguish between “major” 
objections (made on grounds of incompatibility of the 
reservation with the object and purpose of the treaty) and 
“minor” objections (made for political or other reasons) 
would certainly be useful when the Commission came to 
address the effects of objections, but at the present junc-
ture she did not see the point of that distinction, another 
disadvantage of which was that it gave prominence to 
“major” objections, although an objection made for po-
litical reasons might be much more important for the 
objecting State. 

7. With regard to draft guideline 2.6.5 (Author of an 
objection), she wondered whether it was really possible 
to speak of an “objection” by a potential party, because 
that was merely a unilateral act which did not produce any 
effects if the State in question did not become a party to 
the treaty. Draft guideline 2.6.6 (Joint formulation of an 
objection), for its part, seemed satisfactory.

8. In conclusion, she recommended that all the draft 
guidelines should be referred to the Drafting Committee. 

9. Mr. FOMBA said he agreed with the Special Rappor-
teur’s line of reasoning, which was based on a critical analy- 
sis of the relevant provisions of the Vienna Conventions 
and a rigorous analysis of the practice of States and interna-
tional organizations and the jurisprudence of the ICJ.

10. With regard to draft guideline 2.6.3, he endorsed 
the Special Rapporteur’s interpretation of the scope of the 
reason for the objection in paragraph 68 of his eleventh 
report. The reminder of the difficult gestation of the rel-
evant provisions of the Vienna Conventions (para. 69) was 
useful, as was the description of State practice (para. 74). 
The Special Rapporteur’s conclusions (para. 75) were 
important, logical and acceptable.

11. With regard to draft guideline 2.6.4, he subscribed 
to the conclusions which the Special Rapporteur had 

formulated in paragraph 77 on the basis of a broad inter-
pretation of the relevant provisions of the Vienna Conven-
tions. The distinction which the Special Rapporteur made 
between the freedom to react of States that were entitled 
to become parties to the treaty and the specific effects of 
those reactions (para. 78) was pertinent.

12. Draft guideline 2.6.5 did not pose any particular 
problem. Its justification (para. 82) was logical, coherent 
and relevant. The proposed distinction between “objec-
tions formulated” and “objections made” (para. 83) was 
also appropriate. However, in paragraph 84, the word 
“and” at the end of subparagraph (a) should perhaps be 
replaced by “as well as” or “but also” to show that, despite 
appearances, the door was not closed. 

13. As to draft guideline 2.6.6, he also agreed with the 
Special Rapporteur’s conclusions (para. 86): technically, 
there was nothing to prevent the joint formulation of an 
objection, which, however, still maintained its unilateral 
nature. Yet it was unfortunate that the practice cited by 
the Special Rapporteur was essentially that of the member 
States of the Council of Europe (para. 85). In that connec-
tion, he wondered whether there was a difference between 
a joint objection formulated by a number of States and 
“objections formulated in identical terms” by a number of 
States (para. 85) and whether in such cases they were paral-
lel, intersecting or joint objections. That said, he considered 
that the set of draft guidelines 2.6.3 to 2.6.6 was satisfac-
tory and could be referred to the Drafting Committee. 

14. Mr. KOLODKIN commended the Special Rappor-
teur’s outstanding report. With regard to draft guideline 
2.6.3, he wondered, like Mr. McRae, why the Special 
Rapporteur employed the words “make objections” in 
the title and “formulate an objection” in the actual text of 
the draft guideline. He also subscribed to the comments 
by Ms. Escarameia on the word “right”, which was more 
appropriate than “freedom”. However, that matter could 
be addressed at the second-reading stage. As to the phrase 
“for any reason whatsoever”, he was not opposed to it, 
as long as it expressed the key idea of the draft guide-
line, namely that an objection might be made not only on 
grounds of the incompatibility of the reservation with the 
object and purpose of the treaty, but also for other reasons. 

15. Draft guideline 2.6.4 concerned the presumption of 
non-entry into force of a treaty as between the author of 
an objection to a reservation and the author of the reser-
vation. As had been proposed by Mr. Gaja, a distinction 
could be drawn between the effects of objections, depend-
ing on whether they were “major” (because of incompati-
bility with the object and purpose of the treaty) or “minor” 
(for any other reason), the presumption being that the 
treaty would not enter into force as between the author of 
the objection and the author of the reservation in the first 
case but that it would do so in the second case. The latter 
case was the one envisaged in article 20, paragraph 4 (b), 
of the 1969 Vienna Convention. However, it was also 
possible to proceed from the principle that a reservation 
could not be formulated if it was incompatible with the 
object and purpose of the treaty; it was considered to be 
null and void and thus did not produce legal effects for the 
State that had opposed it. If that was so, the treaty entered 
into force between the two States, as in the second case. 
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Hence, there was no need to draw a distinction between 
the reasons for objections. It should, however, be noted 
that article 20, paragraph 4 (b), of the Vienna Convention 
also stated that the treaty entered into force as between 
the two States “unless a contrary intention is definitely 
expressed by the objecting State”. Draft guideline 2.6.4 
developed that provision, because it provided that the 
author of the objection could oppose the entry into force 
of the treaty; that went further than a declaration of inten-
tion. But it was important to be more specific, particularly 
in a Guide to Practice. A more direct formulation might 
be to say that if the reserving State did not withdraw the 
reservation and if the objecting State did not withdraw the 
objection, the treaty would not enter into force.

16. Draft guideline 2.6.5 was formulated too broadly. It 
provided in its subparagraph (b) that an objection to a res-
ervation could be formulated by “any State and any inter-
national organization that is entitled to become a party 
to the treaty”; that wording encompassed the States that 
had signed the treaty but had not ratified it, States that did 
not intend to become parties to the treaty and even those 
that had declared that they had no intention of becoming 
parties to it. It might be asked whether it was justifiable 
that those States should have the same right to formulate 
objections as did contracting parties. It was also unfortu-
nate that the Special Rapporteur had made virtually no 
reference to practice in his comments. Only the practice 
of the Secretary-General was cited in paragraph 80, and 
that practice was not representative. It would be useful to 
analyse the practice of States, as well as that of regional 
organizations, whose treaties might be open to signature 
by non-member States. That analysis would enable draft 
guideline 2.6.5—and perhaps even draft guideline 2.1.5 
adopted on first reading at the fifty-fourth session of the 
Commission80—to be considered in a new light. 

17. Draft guideline 2.6.6, which was the exact counter-
part of draft guideline 1.1.7, did not seem necessary in a 
guide to practice. It would be necessary if its purpose was 
to specify that a number of States or organizations could 
formulate an objection jointly. However, in its present 
drafting, it stressed the unilateral nature of joint objec-
tions, a point that could more appropriately be made in 
the commentary. 

18. With regard to the example cited in paragraph 56 
of the eleventh report, on an initiative by the Council of 
Europe to encourage its member States to adopt a common 
approach to reservations, he pointed out that the Russian 
Federation had not made a reservation to the International 
Convention for the Suppression of the Financing of Ter-
rorism. What the Council of Europe had regarded as a 
problematic reservation was a general statement of policy, 
of the sort referred to in draft guideline 1.4.4. That exam-
ple showed that the depositaries of treaties must exercise 
the greatest caution with regard to reservations.

19. Mr. SABOIA congratulated the Special Rapporteur 
on the enormous task he had accomplished and said he 
would begin by making a number of general comments 
on the eleventh report.

80 See the text of this draft guideline and the commentary thereto in 
Yearbook … 2002, vol. II (Part Two), pp. 34–38. 

20. The Special Rapporteur had indicated that the Com-
mission’s task was not to modify the 1969 and 1986 
Vienna Conventions, but to prepare a non-binding Guide 
to Practice to fill the gaps and address the ambiguities of 
those instruments in the area of reservations. Although he 
endorsed that approach, he pointed out that, when they 
made reservations or formulated objections, States were 
quite often guided by a logic that was more political than 
legal in nature, hoping thereby to reap the benefits of 
becoming parties to a given instrument while avoiding its 
inconveniences. Sometimes their actions were motivated 
by domestic political factors. It should also be borne in 
mind that the gaps and ambiguities in the Vienna Con-
ventions had perhaps been intentional, the aim being to 
facilitate the adoption of those instruments. He agreed, 
however, that the obligations entered into by States when 
they became parties to international treaties must be as 
clear as possible, and must be implemented with due 
regard for the principle of good faith. Moreover, some of 
the reasons that had underlain the ambiguities and gaps in 
the Vienna Conventions might no longer be valid. Never-
theless, to try to fill those gaps completely would perhaps 
go beyond what was expected of a Guide to Practice.

21. Turning to the draft guidelines proposed, he endorsed 
the distinction drawn by Mr. Gaja between reservations 
which were not valid because they fell under the general 
prohibitions set forth in article 19 of the 1969 Vienna 
Convention, and other reservations. The point needed to 
be examined further. The same applied to the comment 
by Mr. McRae on draft guideline 2.6.3 and the phrase “in 
accordance with the provisions of the present Guide to 
Practice”. He wondered whether it might not be useful, 
as suggested by Ms. Escarameia, to insert a reference to 
the Vienna Conventions and to general international law. 
He also agreed with Ms. Escarameia’s comment on para-
graph 48 concerning treaty monitoring bodies. Human 
rights treaties did not establish reciprocal relations 
between contracting States; rather, they committed them 
to comply with and promote the rights of individuals or 
groups. That characteristic explained the special impact 
of reservations, particularly as States would rarely formu-
late objections to them.

22. On draft guideline 2.6.4, he said that the objections 
likely to be formulated by States or international organi-
zations which were not parties to a treaty would produce 
legal effects only when those States or organizations 
became parties to the treaty in question. 

23. Ms. XUE said that the definition of objections to 
reservations, which was the subject of draft guideline 
2.6.1, was, in the opinion of the Special Rapporteur him-
self, deliberately incomplete, in that it did not specify who 
could formulate an objection, or when. Thus, at the pro-
cedural level, the draft guideline was not very useful in its 
current version. Perhaps the Drafting Committee might 
consider the question. 

24. Draft guideline 2.6.3 focused on the freedom of 
States to make objections to reservations. According to 
paragraph 65 of the Special Rapporteur’s eleventh report, 
a State was “never bound by treaty obligations that are 
not in its interests”. In her view, what mattered was not 
whether the reservation was in the interests of a State 
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party, but when it consented to accept the obligation. With 
regard to the question of authorized or permitted reser-
vations, if the reservation authorized was clear-cut, for 
instance concerning acceptance of the compulsory juris-
diction of the ICJ, the answer was relatively simple. If a 
State (or an international organization) formulated such a 
reservation, other States did not have the freedom to for-
mulate an objection. If, on the other hand, the reservation 
related to the discretionary power to choose the manner in 
which treaty obligations were implemented, could other 
States object to such a reservation if they disapproved of 
the choice? In her opinion, in such a case the criterion of 
the object and purpose of the treaty should not come into 
play, because once the treaty allowed such reservations, 
the presumption was that they were not incompatible 
with the object and purpose of the treaty, and thus other 
States did not have the freedom to make objections. As 
she understood it, that was also the Special Rapporteur’s 
position.

25. Another important issue was the limits on the free-
dom to make objections. If the Special Rapporteur’s propo-
sition was correct, namely that “a State or international 
organization that has accepted a reservation loses its right 
to formulate an objection later to the same reservation”, 
must the act of acceptance be explicit and formal, or could 
it also be implicit, through acquiescence? The Guide to 
Practice should also shed some light on other forms of 
acceptance, because it was important for the reserving 
State to ascertain its treaty relations precisely. The Spe-
cial Rapporteur had placed rather too much emphasis on 
the freedom to make objections, with a view to restricting 
reservations, and had paid less attention to the importance 
of maintaining the certainty of treaty relations. 

26. Draft guideline 2.6.4 was acceptable because it was 
in conformity with the provisions of the 1969 and 1986 
Vienna Conventions, but it lacked the reference to the cri-
terion of object and purpose of the treaty. The words “for 
any reason whatsoever” might well lead to a situation in 
which a State would have the unconditional freedom to 
oppose the entry into force of a treaty as between itself 
and the reserving State; that was not in line either with 
the Vienna Conventions or with the general principles of 
treaty law. Thus, objections with “minimum effect” might 
well become objections with “maximum effect”. 

27. She shared the concern expressed by some mem-
bers of the Commission with regard to subparagraph (b) 
of draft guideline 2.6.5, according to which a reserva-
tion could be formulated by “any State and any interna-
tional organization that is entitled to become a party to 
the treaty”. First, that did not reflect the settled practice 
of States, in accordance with which only States parties 
were notified of the reservation. Secondly, the practice 
of the member States of the European Union, referred to 
in paragraph 85, did not represent universal practice, and 
thus the example was not convincing. Thirdly, the words 
“entitled to become” were also problematic in the case 
where a State made it very clear that it had no intention 
of becoming a party to a treaty. Admittedly, a change of 
government might lead to a change in policy, but intention 
would still have to be expressed. Moreover, if there was 
no possibility for a State to enter into contractual treaty 
relations with other States, why should it have the right to 

question the contractual intention of other States by mak-
ing an objection to a reservation? That totally contradicted 
the principle of consent and good faith. It was desirable 
to maintain the integrity of treaty regimes by restricting 
reservations, but such restrictions must be reasonable if 
treaty regimes were to be preserved.

28. Subject to those comments, she had no objection 
to referring draft guidelines 2.6.1 to 2.6.6 to the Drafting 
Committee.

29. Mr. NOLTE said he agreed with the general thrust 
of the eleventh report, but had doubts about the phrase 
“for any reason whatsoever” in draft guidelines 2.6.3 
and 2.6.4, which seemed to open the door to arbitrari-
ness. Although he understood why the Special Rappor-
teur had chosen it and agreed with him that the principle 
of free consent underlay the whole reservations regime, 
he nevertheless wondered whether there were substan-
tive limits to the formulation of reservations. Perhaps it 
would be possible to find a formulation that echoed draft 
guideline 3.1.9 (Reservations to provisions setting forth 
a rule of jus cogens), which excluded objections that 
would have the effect of creating treaty relations that 
violated peremptory norms of general international law. 
While not easy to imagine, such a situation was never-
theless possible. Suppose, for example, that a reserva-
tion to a treaty excluded a certain part of the territory 
of a State from the scope of the treaty. It was unclear 
whether that reservation was incompatible with the 
object and purpose of the treaty and whether the reserv-
ing State was bound by the entire treaty, regardless of 
the reservation. Another State formulated an objection 
to the reservation, whereby it did not accept the territo-
rial limitation, but only where the exclusion of a certain 
racial group was concerned. At first glance, the effect of 
such an objection would be to produce a treaty relation 
which violated a peremptory norm of international law, 
namely the prohibition of racial discrimination. Such a 
possibility, albeit theoretical, should not be excluded. 

30. The first sentence of paragraph 65 of the report was 
misleading and could be misquoted for illegitimate pur-
poses. Sometimes States failed to properly identify their 
own interests, and those interests could change; thus, it 
was perfectly possible for a State to be bound by treaty 
obligations that were not in its interests. What the Spe-
cial Rapporteur probably intended to say was that a State 
could never be forced to enter into a treaty relation which 
it did not consider to be in its interests.

31. With regard to the freedom to make objections, he 
thought, like other members of the Commission, that it 
would be preferable to speak of a “right” rather than a 
“freedom”. The nuance could largely be explained by dif-
ferences in the respective legal systems. 

32. As to draft guideline 2.6.5, he agreed with Mr. Sab-
oia, who drew a distinction between two types of objec-
tions: objections in the strict sense, which only contracting 
parties could make, and conditional objections, which 
could be formulated by States that were entitled to become 
parties to the treaty. Like Ms. Xue, he was of the view that 
States parties to a treaty and non-States parties could not 
be treated in the same way. He therefore suggested that the 
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Drafting Committee come up with a formulation to distin-
guish between those two types of objections, depending 
on the status of the State concerned. 

33. Mr. WISNUMURTI said that the formulation pro-
posed by the Special Rapporteur for draft guideline 2.6.3 
clearly reflected the principle of consent embodied in the 
1951 advisory opinion of the ICJ on Reservations to the 
Convention on Genocide.

34. The Special Rapporteur had examined the link 
between objections to reservations to a treaty and reser-
vations incompatible with the object and purpose of the 
treaty by referring to the travaux préparatoires of the 
1969 Vienna Convention.81 The reference to that link had 
been omitted from draft guideline 2.6.3, and the Commis-
sion should consider including it for the sake of clarity 
and adding that the discretionary right to formulate an 
objection existed irrespective of whether a reservation 
was or was not compatible with the object and purpose 
of the treaty. 

35. While the phrase “for any reason whatsoever” was 
essential as a subjective criterion, the criterion of compat-
ibility was equally essential as an objective criterion; they 
were mutually complementary. Moreover, a reference to 
the compatibility criterion in the draft guideline would 
highlight the importance of the principle of consent.

36. He fully shared the views of other members of the 
Commission on the terms “freedom” and “right” and was 
in favour of employing the latter term in draft guidelines 
2.6.3 and 2.6.4. He did not have any specific comments 
on draft guidelines 2.6.4 to 2.6.6, except to say that the 
Commission should adopt the approach which he had 
described, with a view to strengthening the principle of 
consent in draft guideline 2.6.4.

37. Mr. GAJA said that Mr. Nolte’s point with regard 
to peremptory norms seemed to imply that the objection 
helped to shape the contents of the rights and obligations 
under the treaty, so that, in the bilateral relations between 
the reserving State and the objecting State, account should 
be taken not only of the reservation, but also of the objec-
tion. The objection might indicate that the reservation was 
acceptable up to a certain point, beyond which the treaty 
should be applicable as adopted, as though there were a 
sort of agreement between the parties to modify the treaty 
to that effect. That was not the way he understood the 
effects of objections. The Vienna Conventions did not 
give any definition of an objection, while the Commis-
sion had adopted one, which was based on the idea that 
the objecting State usually tried to persuade the reserving 
State to withdraw or modify its reservation. Pursuant to 
article 21, paragraph 3, of the Vienna Convention, either 
the objection ruled out bilateral relations, or the treaty 
did not apply between the two States to the extent of the 
reservation.

38. Mr. PELLET (Special Rapporteur), referring to 
Mr. Wisnumurti’s comment that the link with the object 
and purpose of the treaty should be reintroduced, won-
dered whether he envisaged a wording such as: “A State 

81 See footnote 46 above.

or an international organization may formulate an objec-
tion to a reservation even if it does not invoke the incom-
patibility of the reservation with the object and purpose 
of the treaty.”

39. Mr. WISNUMURTI said the point he had been mak-
ing was that if the words “for any reason whatsoever” 
were used in draft guideline 2.6.3, the phrase “irrespec-
tive of the validity of the reservation” should be added in 
order to place even greater emphasis on the principle of 
consent.

40. Mr. CANDIOTI, referring to a number of com-
ments made on draft guideline 2.6.3, said that the word  
“facultad ” in the Spanish version did not mean the same 
thing as “freedom” in the English version. The confusion 
was probably due to a translation problem. Referring to 
subparagraph (b) of draft guideline 2.6.5, he said he did 
not see why a State that was entitled to become a party to 
the treaty and that had been notified of the reservation, the 
express acceptance of a reservation or the objection to a 
reservation, in conformity with article 23, paragraph 1, of 
the 1969 Vienna Convention, could not have the freedom 
to make an objection. For that reason, he fully endorsed 
the draft guideline.

41. Mr. HASSOUNA, referring to the problem of trans-
lation raised with regard to draft guideline 2.6.3, proposed 
using the word “option” in English to render the idea of 
“faculté” and “facultad ”.

42. Mr. YAMADA said that, generally speaking, he 
supported the Special Rapporteur’s approach in draft 
guidelines 2.6.3 to 2.6.6, which were based on a logical 
interpretation of the 1969 and 1986 Vienna Conventions, 
and that consequently he was in favour of referring those 
draft guidelines to the Drafting Committee. He would 
merely like to have some clarification on paragraph 67, 
which, referring to the discretionary right of States and 
international organizations to make objections to reserva-
tions, began with the following words: “However, ‘dis-
cretionary’ does not mean ‘arbitrary’ and, even though 
this right undoubtedly stems from the power of a State to 
exercise its own judgement, it is not absolute. Above all, 
it must be exercised within the limits arising from the pro-
cedural and form-related constraints that are developed 
in greater detail later in this report.” At the beginning of 
the second sentence, the words “above all” did not seem 
to be a correct translation of “notamment”. Was he to 
understand that there were no constraints on the freedom 
to formulate objections apart from those of a procedural 
and form-related nature? In his introduction to the report, 
the Special Rapporteur had said that objections based 
on political motivation were permissible. Moreover, in 
paragraph 106 of the report, he even spoke of “purely po-
litical” reasons, and his intention seemed to be very clear. 
He therefore wondered whether a State could take advan-
tage of a reservation formulated by another State to refuse 
the treaty relation vis-à-vis the reserving State by formu-
lating an objection based on purely political reasons. 

43. Mr. PELLET (Special Rapporteur) drew attention to 
an error in the text at the end of paragraph 106: it should 
read: “without any gain to the reserving State” (not “with-
out any gain to the objecting State”).
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44. Mr. VÁZQUEZ-BERMÚDEZ, after congratulat-
ing the Special Rapporteur on the quality of his eleventh 
report, said that on the whole he endorsed the content of 
draft guidelines 2.6.3 to 2.6.5. With regard to the title of 
draft guideline 2.6.3, he thought, like Mr. Candioti, that 
there was a translation problem in the English version, 
whereas the Spanish word “facultad” was perfectly appro-
priate. With regard to the freedom to make objections, it 
should be noted that it was discretionary, but not arbitrary, 
because it must be exercised within the limits of interna-
tional law and the provisions of the Vienna Conventions, 
and not only with reference to the guidelines in the Guide 
to Practice to be adopted by the Commission. Hence the 
need to insert in draft guideline 2.6.3 an explicit reference 
to the provisions of the Vienna Conventions or perhaps a 
more general reference to international law, as suggested 
by Ms. Escarameia. The freedom to make objections 
could be exercised for any reason whatsoever, without 
any need for an explanation. Of course, that left open the 
possibility of opposing the entry into force of the treaty 
vis-à-vis the author of the reservation, as was indicated 
in draft guideline 2.6.4. There again, a reference to the 
provisions of the Vienna Conventions or to international 
law should perhaps be added. 

45. As to draft guideline 2.6.5, the Drafting Committee 
should insert—at any rate, when the time came to con-
sider the effects of objections—a few words in subpara-
graph (b) to make it clear that an objection formulated by 
a State or international organization that was entitled to 
become a party to the treaty would produce legal effects 
only once the State or organization in question had actu-
ally become a party to the treaty. In concluding, he said he 
was in favour of referring draft guidelines 2.6.3 to 2.6.5 to 
the Drafting Committee.

46. Mr. HMOUD said he could go along with either the 
term “freedom” or the term “right” (to make objections): 
whether a freedom or a right was concerned, the authors 
could not misuse it. On the other hand, the phrase “for any 
reason whatsoever” should be deleted, because it might 
well complicate the implementation of draft guideline 
2.6.3. He was opposed to the idea of giving a State that 
was not a party to a treaty the right to formulate objec-
tions. The idea was not to be found anywhere in the 1969 
and 1986 Vienna Conventions, which the Guide to Prac-
tice was not meant to amend; furthermore, nothing was 
gained thereby. He was in favour of referring draft guide-
lines 2.6.1 and 2.6.3 to 2.6.6 to the Drafting Committee.

47. Mr. PELLET (Special Rapporteur) said he was 
pleased that a considerable number of members had spo-
ken, and he thanked them for confining their remarks 
strictly to draft guidelines 2.6.3 to 2.6.6, as he had 
requested: that made it easier to have a well-ordered 
discussion. 

48. Introducing draft guidelines 2.6.7 to 2.6.15, on the 
form and procedure for formulating objections (para-
graphs 87 to 144 of the eleventh report), he said that, as to 
the form, article 23, paragraph 1, of the Vienna Conven-
tions was very clear, because it specified that objections 
“must be formulated in writing”. In the event of a coun-
ter-claim, for example regarding the time period in which 
the objection had been formulated, the written form was 

a very useful element of clarification, as in the case of 
reservations. Thus, draft guideline 2.6.7 reproduced that 
wording. He pointed out for the benefit of new members 
that the Commission had decided systematically to incor-
porate the provisions of the Vienna Conventions in the 
Guide to Practice so that the Guide constituted a self-suf-
ficient whole, obviating the need to refer to the Conven-
tion. With the benefit of hindsight, he considered that the 
order he had adopted in the eleventh report was not very 
logical and that the Drafting Committee should renumber 
the draft guidelines. Beginning with the question of the 
time at which an objection might or must be made, he 
recalled that draft guideline 2.6.1, which defined objec-
tions, made no mention of that time, as had been noted 
by Ms. Xue. That omission contrasted with the definition 
of reservations in article 2, paragraph 1 (d), of the Vienna 
Conventions, which was used in draft guideline 1.1 of the 
Guide to Practice. He had always been of the view that it 
was completely illogical to make reference to the time at 
which a reservation could be formulated in the definition, 
because the time was unrelated to the definition and had 
to do instead with the reservation’s formal validity. How-
ever, he had used the provisions of the Vienna Convention 
with regard to reservations. That said, the Commission, 
for its part, had not made the same mistake in its defini-
tion of objections in draft guideline 2.6.1 adopted by the 
Comission at its fifty-seventh session in 2005, the com-
mentary to which (para. (4)) expressly referred to a later 
guideline the question of the time at which an objection 
could be made or formulated.82

49. Since he had just referred to that commentary, he 
wished to say parenthetically that he was very dissatisfied 
with the French version of the report of the Commission to 
the General Assembly on the work of its fifty-seventh ses-
sion, in which the Secretariat had systematically replaced 
the present indicative by a ridiculous and unacceptable 
imperfect tense.

50. Returning to substantive questions, he observed that 
while, in giving the definition of objections, the Commis-
sion had not made the same mistake as the one to be found 
in the definition of reservations, since it had not referred 
to the time at which the objection could or must be for-
mulated or made, it had made another mistake by includ-
ing, in the circumstances recounted in paragraph 127 of 
the eleventh report, a partial indication of that time in 
the third paragraph of draft guideline 2.1.6 (Procedure 
for communication of reservations). Although that draft 
guideline concerned reservations and not objections, the 
third paragraph stated that “[t]he period during which an 
objection to a reservation may be raised starts at the date 
on which a State or an international organization received 
notification of the reservation”. The confusion was par-
ticularly unfortunate in that he did not see why, in the con-
text of the procedure for the formulation of reservations, 
one should suddenly come upon a provision concerning 
the procedure for the formulation of an objection and 
the time at which the objection could be formulated. The 
two should not have been lumped together; furthermore, 
the third paragraph of draft guideline 2.1.6 by no means 
exhausted the question of the time at which an objection 

82 See the text of this draft guideline and the commentary thereto in 
Yearbook … 2005, vol. II (Part Two), pp. 76–82, para. 438.
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could or must be formulated, because it established the 
dies a quo but not the dies ad quem, which was just as 
important for States in determining when they could for-
mulate or make an objection. As to the dies a quo, he had 
no substantive criticism of the third paragraph: in setting 
the dies a quo at the date at which the objecting State 
had received notification of the reservation, it drew the 
necessary conclusion from article 20, paragraph 5, of the 
1986 Vienna Convention, pursuant to which “a reserva-
tion is considered to have been accepted by a State or an 
international organization if it shall have raised no objec-
tion to the reservation by the end of a period of twelve 
months after it was notified of the reservation”. However, 
although the paragraph did not pose substantive problems 
as to the principle, its wording had the disadvantage of not 
mentioning the other possibility envisaged in article 20, 
paragraph 5, of the 1986 Vienna Convention, which speci-
fied that an objection was also possible until the date on 
which the State or international organization wishing to 
make an objection had expressed its consent to be bound 
by the treaty, if that date was subsequent to the notifica-
tion of the reservation. It would therefore be easiest to 
follow the wording of the relevant part of that provision 
as closely as possible, which would result, for draft guide-
line 2.6.13, in the wording proposed in paragraph 128 of 
the report. If, as he hoped, the Commission agreed to 
his suggestion, if need be with drafting improvements, a 
problem of duplication with the third paragraph of draft 
guideline 2.1.6 would inevitably arise. As he had noted in 
paragraph 129 of the report, the Commission could either 
decide to delete the third paragraph of draft guideline 
2.1.6, which would have the advantage of consistency but 
would present the difficulty of reverting to a provision in 
principle already definitively adopted on first reading, or 
else it could leave matters as they stood and perform the 
necessary tidying up during the second reading. It would 
be useful if the members of the Commission could indi-
cate which solution they preferred. 

51. The question of the dies a quo posed another prob-
lem. A practice had developed whereby States indicated 
in advance that they would object to certain categories 
of reservations even before those reservations were actu-
ally formulated. Many examples of that practice, which 
was “extra-treaty” in the sense that it had no basis in 
the Vienna Conventions (although it was not ruled out 
either), were cited in paragraphs 131 to 133 of the elev-
enth report. The Guide to Practice should confirm that 
practice for at least two reasons. First, strong arguments 
would be needed to condemn or at least disregard a wide-
spread practice that had never posed any particular prob-
lem, even though the conduct of States which resorted to 
such pre-emptive objections was not always consistent, 
because some confirmed objections of that type when the 
reservations contemplated by the pre-emptive objections 
were actually formulated. Secondly, pre-emptive objec-
tions were a perfect response to one of the most important 
functions of objections—perhaps their main function—
which, as the ICJ had observed in its 1951 advisory 
opinion on Reservations to the Convention on Genocide, 
cited in paragraph 122 of the report, was to serve as a 
warning to the author of the reservation. That opinion 
was the beginnings of a reply to the objections raised 
by members of the Commission to subparagraph (b) of 
draft guideline 2.6.5. Warnings could be issued without 

the objection producing its full effects: to formulate an 
objection, even if it could not yet produce its full effects, 
was to give such a warning. Of course, the warning would 
not produce concrete effects until a reservation that was 
the subject of the pre-emptive objection had actually been 
formulated. That was why, as an exception to the general 
rule, a pre-emptive objection was “formulated” and not 
“made”, a point rightly made by Mr. McRae. It was clear 
that pre-emptive objections were only “formulated”: they 
would not be “made” and would not produce effects until 
the reservations envisaged had actually been formulated. 
That was why he had proposed draft guideline 2.6.14 on 
pre-emptive objections (paragraph 135 of the report). 

52. That led him to ask whether, just as it was possible 
to formulate an objection in advance, it could also be 
formulated late—even though the word irritated some 
members of the Commission, who grew indignant at the 
very thought that the period of time specified either in 
the Vienna Conventions or in the Guide to Practice might 
not be respected. That was an unduly rigid approach, 
because it was hardly wise to oppose realistic practices 
which imparted some flexibility to the law and which 
States readily accepted. Although widespread, as was 
noted in paragraph 137 of the report, the practice of late 
objections could not run counter to the provisions of the 
Vienna Conventions; in particular, late objections could 
not produce effects which the Conventions subordinated 
to their timely formulation, for the Commission was not 
mandated to amend the Vienna Conventions. It also fol-
lowed from article 20, paragraph 5, of the Vienna Con-
ventions that if a State had raised no objection within 
one year after the formulation of the reservation or at the 
time at which it became a party, the reservation was con-
sidered to have been tacitly accepted by the State, and 
one could not, and must not, go back on that provision. 
Consequently, a late reservation could not obliterate an 
implicit acceptance. Why, then, make provision for the 
possibility of a late objection if it was not the equivalent 
of a refusal of acceptance? In a strictly positivist per-
spective, that would not serve any purpose, but it was a 
different matter when seen from a pragmatic standpoint. 
As indicated earlier, one (if not the) main function of 
an objection was to warn, and there was no reason why 
a State or international organization which had allowed 
the period of time to lapse should not want to warn the 
author of the reservation that in its view, the reservation 
could not or should not have been formulated. That way, 
the author of the objection set a date, and if a dispute 
subsequently arose either between it and the reserving 
State or between the reserving State and a third party, the 
judge or arbitrator could take account of the opinion thus 
expressed. Such late objections were perhaps not uni-
lateral acts, but they were declarations which, although 
maybe falling more within the regime of interpreta-
tive declarations than that of reservations, nevertheless 
fell within the framework of the draft guidelines. That 
faculté—a word perhaps incorrectly translated in the 
English version as “freedom”—to formulate objections, 
even if too late for them to produce normal effects, was 
particularly important for small States that did not have 
a legal service large enough to monitor all the reserva-
tions formulated by their partners and that were often 
unable to keep to the time periods, since it did at least 
allow them to voice their opinion. 
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53. For those reasons, he asked the Commission to 
confirm that useful practice, without tying its hands with 
regard to the potential effects of late objections, the main 
point being not to discourage the latter. He therefore sug-
gested for draft guideline 2.6.15 the wording to be found 
in paragraph 143 of the report, which could certainly be 
improved, in particular by deleting the word “cependant” 
in the French version, which was superfluous. That for-
mulation would probably give rise to criticism, but the 
principle of the guideline was indispensable if the law and 
States were to be left a little “breathing space”. 

54. There was one case in which the time when the 
objection was formulated was of particular importance: 
namely, when the State or international organization 
intended its objection to prevent the treaty from entering 
into force as between it and the author of the reservation. 
Article 20, paragraph 4 (b), of the Vienna Conventions 
specified that such an intention must be “definitely 
expressed by the objecting State [or international organi-
zation]”, which was very much in the spirit of the rever-
sal of the presumption that had taken place at the United 
Nations Conference on the Law of Treaties in 1968. The 
practice described in paragraphs 100 and 101 of the report 
showed that this was not always the case. However, lit-
tle could be derived from such practice in drafting the 
Guide to Practice, which should do no more than repeat 
article 20, paragraph 4 (b). Moreover, it seemed more or 
less clear, although the Vienna Conventions were silent 
on the point, that such intention must be expressed in the 
objection itself and within the period of time in which the 
objection could produce its full effects. As he would try to 
explain in greater detail when introducing draft guideline 
2.7.9, and as could be seen from paragraphs 176 to 179 of 
the report, once an objection was made, its author could 
no longer widen its scope. In other words, the effect of a 
simple objection which did not give rise to the non-entry 
into force of the treaty in the relations between the two 
partners was to allow the entry into force of the treaty, 
minus the reservations, in the relations between the two 
States. It would probably be disastrous for legal certainty 
if the objecting State were able to go back on its position 
once it had indicated that the treaty had in fact entered into 
force as between it and the reserving State. That was all 
the more true if the objecting State sought to formulate an 
objection once the period of time under article 20, para-
graph 5, of the Vienna Conventions had lapsed, because to 
admit that a State could put an end to treaty relations after 
the period of one year specified in that provision would be 
tantamount to opening the door to arbitrariness and deny-
ing the simple rule of pacta sunt servanda. 

55. Those considerations had led him to propose draft 
guideline 2.6.8, although, on rereading the text, which 
appeared in paragraph 104 of the report, he had had the 
impression that the wording had not fully attained its 
objective. It would need to be specified that the intention 
must be clearly expressed “when [the State or the interna-
tional organization] formulates the objection”, provided 
that the formulation was made within the period of time 
provided in article 20, paragraph 5, of the Vienna Conven-
tions and in draft guideline 2.6.13. Thus, the central idea in 
draft guideline 2.6.8 must be retained, but a phrase along 
the lines of “in conformity with draft guideline 2.6.13” 
should be inserted to deal with that minor problem. 

56. For the rest, the procedure with regard to objections 
differed little, if at all, from that relating to reservations 
themselves, and it was certainly no accident that it was 
described in part in article 23 of the Vienna Conven-
tions, entitled “Procedure regarding reservations”. That 
stemmed from a parallel treatment intentionally chosen 
by the Commission during its travaux préparatoires, as 
was noted in paragraphs 89 and 90 of the report. Thus, 
the Commission might consider systematically replacing 
the word “reservations” by “objections” in all the draft 
guidelines it had already adopted on the procedure for the 
formulation of reservations (cited in paragraph 94 and 
reproduced in footnotes 190 to 194 of the report). How-
ever, it would be sufficient and much more economical 
to proceed by simple reference, as the Commission had 
already done on many occasions, as was indicated in foot-
note 195. Draft guideline 2.6.9 could thus read: “Draft 
guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 are appli-
cable mutatis mutandis to objections.”

57. Paragraphs 105 to 111 of the report were devoted 
to the very sensitive question of the statement of reasons 
for an objection, for which he suggested that the Com-
mission, rather than fixing a rule, which would not have 
any basis either in the Vienna Conventions or in State 
practice, should instead adopt the text for draft guideline 
2.6.10 set out in paragraph 111 of the report, and perhaps 
replace the word “faite” by “formulée” in the French ver-
sion. That would not be the first time that the Commission 
had included in the Guide a recommended practice with 
an intentionally soft wording—a “soft law” provision was 
appropriate, because it would be difficult in the present 
case to go much further. As pointed out, the freedom to 
“formulate” objections and, in most cases, to “make” 
objections, was discretionary and could be based on po-
litical reasons which the objecting State did not neces-
sarily wish to make public, inter alia, so as not to make its 
relations with the author of the reservation more difficult. 
Nonetheless, it was useful to make the reasons known, 
both for the reserving State and for third parties called 
upon to assess the validity of the reservation, at least when 
the objection was based, for example, on compatibility 
with the object and purpose of the treaty. Paragraph 108 
of the report thus gave several examples of cases in which 
human rights bodies had taken account of the objections 
of States when deciding on the validity of reservations. It 
would be all the more reasonable to include in the Guide 
to Practice a guideline modelled on draft guideline 2.6.10 
since, in practice, States often explained the reasons for 
their objection and increasingly sought to justify their 
assertion of incompatibility with the object and purpose 
of the treaty.

58. He was convinced of the need to appeal to States for 
transparency and truth, but he had asked himself, when 
drafting the report, why the Commission had not included 
some such recommendation in the corresponding provi-
sions on reservations, and he had not come up with an 
answer. It seemed to him that the question of the reasons 
for reservations arose in more or less the same terms as 
that of the reasons for objections: the freedom of States 
and international organizations to formulate reservations, 
although not unlimited, was great and was restricted only 
by the provisions of article 19 of the 1969 and 1986 Vienna 
Conventions, which were reproduced in draft guideline 3.1. 
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Although it would be out of the question to oblige States to 
give reasons for the reservations which they formulated, 
even if they did so relatively often, nothing prevented the 
Commission from recommending that they should indicate 
the reasons for their reservations, out of a concern for trans-
parency which would be to their credit. He acknowledged 
that he had not given any thought to that point during the 
consideration of the question of the formulation of reser-
vations, and he would be pleased if the members of the 
Commission expressed their views on the matter during the 
debate and indicated whether they deemed it useful to add 
a draft guideline along those lines. If that suggestion met 
with support, he would submit a formal note so that the 
omission could be addressed.

The meeting rose at 1.05 p.m.
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[Agenda item 4]

eleVenth rePort of the sPeCial raPPorteur (continued)

1. Mr. PELLET (Special Rapporteur), introducing draft 
guidelines 2.6.11 and 2.6.12 presented in his eleventh 
report,83 said that, with respect to the confirmation of res-
ervations, according to article 23, paragraph 2, of the 1986 
Vienna Convention, a reservation formulated at the time 
of the signature of a treaty subject to ratification, in other 
words, one that would enter into force only after that rati-
fication, had to be formally confirmed when the State or 
international organization in question expressed its con-
sent to be bound by the treaty. Conversely, paragraph 3 of 
the same article stated that confirmation was not required 
in the case of objections to a reservation made prior to 
confirmation of the reservation. 

2. The report of the Commission to the General Assem-
bly on the work of its eighteenth session did not explain 
the obvious reasons for the difference in treatment of 

83 Reproduced in Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574.

objections and reservations,84 namely, as he had indi-
cated in paragraph 114 of his eleventh report, that the 
formulation of a reservation concerned all contracting 
States or contracting international organizations, or 
those entitled to become parties to the treaty, whereas 
objections mainly or exclusively affected bilateral rela-
tions between the reserving State and the objecting 
State. Once the reserving State had been notified of the 
objecting State’s intention, which happened as soon as 
the objection had been formulated and communicated in 
accordance with article 23, paragraph 1, of the Vienna 
Convention, the reserving State knew that an objection 
had been, or would be, entered to its reservation which 
displeased the objecting State. The commonsensical rule 
set forth in article 23, paragraph 3, should be incorpo-
rated as it stood in the Guide to Practice, but should be 
confined to objections, as acceptance would be dealt 
with at a later date. Draft guideline 2.6.11 would thus 
read:

“2.6.11 Non-requirement of confirmation of an 
objection made prior to formal confirmation of a 
reservation

“An objection to a reservation made by a State or an 
international organization prior to confirmation of the res-
ervation in accordance with draft guideline 2.2.1 does not 
itself require confirmation.”

3. Although the Commission had always hitherto incor-
porated the pertinent provisions of the 1986 Vienna Con-
vention in the Guide to Practice, draft guideline 2.6.11, 
which was unlikely to give rise to any difficulties, called 
for two comments. First it was self-evident that, while 
an objection made before the formal confirmation of a 
reservation did not require confirmation, that formality, 
albeit superfluous, was not prohibited. In fact, there were 
instances in which States had confirmed such objections 
even though that confirmation was unnecessary. The 
wording he proposed for draft guideline 2.6.11, which 
was calqued on article 23, paragraph 3, of the Vienna 
Convention, allowed full scope for that possibility.

4. His second comment was that, while the draft guide-
line concerned solely the non-requirement of confirma-
tion of an objection made prior to formal confirmation of 
a reservation, neither the draft guideline nor article 23, 
paragraph 3, of the Vienna Convention answered the 
question whether a State which had formulated an objec-
tion before becoming a party to the treaty in question had 
to confirm that objection on acceding to that treaty. The 
Vienna Convention was silent on that issue despite the 
fact that, during the United Nations Conference on the 
Law of Treaties, the delegation of Poland had put forward 
a proposal with a view to filling that gap.85 State practice 
was all but non-existent, although, as he pointed out in 
paragraph 118, the United States, which was not a party 
to the Vienna Convention, had announced its intention 

84 Yearbook … 1966, vol. II, document A/6309/Rev.1, Part II, p. 208, 
para. (5) of the commentary to article 18. 

85 Comments and amendments to the final draft articles on the law of 
treaties submitted in 1968 in advance of the Conference in accordance 
with General Assembly resolution 2287 (XXII) (A/CONF.39/6/Add.1), 
mimeographed, pp. 17–18.
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to confirm at least one of its objections to certain reser-
vations to the Convention if or when it became a party 
thereto.

5. The ICJ, in a passage of its advisory opinion of 1951 
on the question concerning Reservations to the Conven-
tion on Genocide cited in paragraph 119, had apparently 
taken the view that objections made by States not parties 
to a treaty would become final on ratification. Hence, on 
the grounds he had outlined in paragraph 120, it would 
seem necessary to interpret the 1969 Vienna Conven-
tion’s deliberate silence on the matter as being indicative 
of the absence of a confirmation requirement. Moreover, 
objections could perform their warning function more 
effectively if no formal confirmation was required in such 
cases.

6. For all those reasons, he believed that the idea under-
lying draft guideline 2.6.11 should be echoed in draft 
guideline 2.6.12, which would therefore read:

“2.6.12 Non-requirement of confirmation of an 
objection made prior to the expression of consent to be 
bound by a treaty

“If an objection is made prior to the expression of con-
sent to be bound by the treaty, it does not need to be for-
mally confirmed by the objecting State or international 
organization at the time it expresses its consent to be 
bound.”

7. He would present the remaining draft guidelines on 
the withdrawal and modification of objections to reserva-
tions once what would undoubtedly be a somewhat tech-
nical debate on the nine draft guidelines he had already 
introduced had been completed.

8. Mr. GAJA said that, in the statement he had made at 
the 2915th meeting, he had drawn a distinction between 
objections concerning the validity of reservations and 
other objections. He had termed the latter “minor objec-
tions” since, although he was not implying that they had 
little political significance, their consequences were nor-
mally minor in comparison with those of objections relat-
ing to the validity of reservations. That distinction also 
had implications for some aspects of the procedure for 
formulating objections and therefore for the subject mat-
ter of some of the draft guidelines under discussion, in 
particular the one dealing with the question of the period 
of time within which an objection might be raised. In 
that connection, it could be submitted that article 20, 
paragraph 5, of the Vienna Convention, which provided 
that objections had to be raised by the end of a period 
of 12 months after notification of the reservation, did not 
apply to objections relating to the validity of reserva-
tions, because articles 20 and 21 of the Convention had 
not been intended to cover objections to the reservations 
mentioned in article 19.

9. Even if, contrary to the argument he had put for-
ward at the 2915th meeting, it were to be held that arti-
cles 20 and 21 of the Vienna Convention applied to all 
objections and therefore to “minor” objections, the dis-
tinction between the two categories of objections should 
not be systematically disregarded. For cases in which it 

was impossible to determine from the text of an objec-
tion whether it concerned the validity of the reservation, 
an additional draft guideline should specify that, in the 
absence of any express or tacit indication to the contrary, 
an objection was presumed not to relate to the validity of 
the reservation. Since that presumption was true in most 
cases, a draft guideline along the lines he had suggested 
would be the most reasonable solution.

10. Apart from the distinction between the two catego-
ries of objections, most of the draft guidelines presented 
in the eleventh report called for little comment and he 
therefore had only two remarks to make on the guidelines 
currently being examined. 

11. The first remark pertained to pre-emptive objec-
tions, which draft guideline 2.6.14 deemed admissible. 
While there was merit in allowing a State to announce 
its stance on certain reservations in advance, it was hard 
to maintain that a pre-emptive position would produce 
legal effects after the subsequent formulation of a reser-
vation, as envisaged in the draft guideline. Such a position 
could not automatically be transformed into an objec-
tion; a State would have to react to an actual, rather than 
a hypothetical, reservation before one could speak of an 
objection. The 1969 Vienna Convention presupposed the 
communication of a reservation before an objection was 
raised. Article 23, paragraph 3, of the Convention referred 
to objections relating to reservations made or formulated 
at the time of signature of a treaty and subject to ratifica-
tion, acceptance or approval. It went no further than that. 
A State which had adopted a pre-emptive position had 
ample time and opportunity to react once the reservation 
had been notified. On receiving notification of a reserva-
tion, it would be free not to make the objection of which 
it had given notice if it had changed its mind or did not 
wish to raise an objection with respect to certain States, to 
make the objection, or to widen the scope of that objec-
tion. He noticed in passing that, although the Special Rap-
porteur had not yet introduced his draft guideline on that 
subject, it would be strange if a State, having given notice 
of a particular objection, were unable to widen the scope 
thereof when the reservation was actually formulated, as 
currently provided for in draft guideline 2.7.9.

12. His second comment was more in the nature of a 
reply because paragraph 127 of the eleventh report sug-
gested that he had been responsible for persuading the 
Special Rapporteur to add a third paragraph to draft 
guideline 2.1.6 as adopted by the Commission in 2002.86 
That paragraph had not lost its raison d’être in the long 
intervening period. Obviously its purpose had not been 
to settle the question of the deadline for formulating an 
objection—most of the language of the third paragraph 
of the guideline had been drawn from article 20, para-
graph 5, of the 1986 Vienna Convention. Its purpose had 
been to prevent the conclusion being drawn from para-
graph 2 of the draft guideline that notification of the res-
ervation by a State to the depositary had the same value 
as a communication to the other contracting States and 
international organizations. Paragraph 2, which stated 

86 See the text of this draft guideline and the commentary thereto 
in Yearbook … 2002, vol. II (Part Two), pp. 38–42; see in particular 
paragraph 24 of the commentary, p. 42.
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that “[a] communication related to a reservation shall be 
considered as having been made by the author of the res-
ervation only upon receipt by the State or by the organiza-
tion to which it was transmitted, or as the case may be, 
upon its receipt by the depositary”, might have created the 
impression that, in the absence of a depositary, a reserva-
tion would be transmitted directly to the other contract-
ing States and international organizations but that, in the 
converse case, it was sufficient to transmit the reservation 
to the depositary. In fact, the purpose of paragraph 3 was 
to make it clear that communication of a reservation by 
its author to the depositary was one thing and that com-
munication of a reservation to the other contracting States 
or international organizations was another and that the 
time period for raising an objection began only from the 
communication of a reservation to the contracting States 
or international organizations. While the author State had 
done all that was necessary by communicating the res-
ervation to the depositary, in order that the other States 
might be in a position to raise an objection within the 
requisite 12 months, the depositary would have to fulfil its 
duty of notifying the contracting States and international 
organizations of the reservation. 

13. It went without saying that the Commission could 
re-examine draft guideline 2.1.6, not simply in order to 
delete paragraph 3, as the Special Rapporteur had pro-
posed, but rather in order to amend paragraph 2 with a 
view to removing the ambiguity to which he had just 
drawn attention and to make it quite plain that the mere 
transmission of a reservation to the depositary did not 
mark the start of the period for raising an objection. The 
same idea could also be expressed in the draft guideline 
currently under examination, which did not sufficiently 
elucidate the distinction between the two moments in 
time, namely that of the communication being made to the 
depositary and that of the receipt of the communication 
by each contracting State or international organization. 

14. Mr. KOLODKIN said that, as far as draft guide-
line 2.6.15 on late objections was concerned, he was not 
prepared to divide objections to reservations into major 
and minor objections, as proposed by Mr. Gaja. He agreed 
with the Special Rapporteur’s view that objections to 
reservations formulated after the end of the prescribed 
period did not produce all the legal effects of an objec-
tion that had been made within that time period. However, 
the phrase “does not produce all the legal effects” was 
extremely vague: the reader could gather only that there 
were such effects, and that they were not identical with 
those of an objection made within the specified period, 
but what precisely those effects were could be conjec-
tured only after reading the commentary.

15. In his own view, late objections as such did not pro-
duce legal effects; the fact that they might possibly be 
taken into consideration by treaty monitoring or dispute 
settlement bodies was not a basis for regarding this as the 
legal effects of late objections. Moreover, in general the 
statements that the Special Rapporteur called “late objec-
tions” were not objections within the meaning of the term 
as defined in the Guide to Practice.

16. The Special Rapporteur had noted that the defini-
tion of “objection” contained in draft guideline 2.6.1 was 

incomplete, especially as it did not specify the time at 
which an objection might be made. Consequently draft 
guideline 2.6.1 had been supplemented by draft guide-
line 2.6.13 and it had now been made clear that an objec-
tion was a statement made within the specified period. 
The question was whether it was possible to regard late 
objections, in other words statements which had not been 
made within the specified period and which did not there-
fore fall within the definition of an objection, as genuine 
objections.

17. The Russian Federation’s so-called late objections 
to which the Special Rapporteur referred in footnote 265 
had been deliberately formulated in such a way that they 
could not be deemed formal objections to the reservations 
in question. Those statements had been intentionally for-
mulated late. Moreover, when transmitting those state-
ments to the United Nations Secretariat, the Permanent 
Representative of the Russian Federation had specifically 
drawn the Secretariat’s attention to the fact they were not 
formal objections intended to produce legal effects. The 
Secretary-General, acting in his capacity as depositary, 
was therefore right to circulate so-called late objections 
not as objections but as communications, thus retaining 
an absolutely neutral attitude. Should the Commission 
not take the same path and abandon the term “late objec-
tions”? In any event, it was necessary to indicate in draft 
guideline 2.6.15 that such “objections” did not produce 
legal effects.

18. The Guide to Practice offered alternatives to reserva-
tions. It said that a State might make a variety of political 
or interpretative declarations which did not constitute res-
ervations. Would it not be advisable to formulate a guide-
line which would reflect the right of a State to react to a 
reservation in a manner other than by raising an objec-
tion? Such a guideline would mirror current practice.

19. Mr. McRAE said that broadly speaking he endorsed 
the draft guidelines under discussion. Concerning the rec-
ommendation that Governments should provide reasons 
for their objections, it was obviously desirable to encour-
age Governments to explain their objections to a reserva-
tion, even though there was clearly no legal requirement 
under the 1969 Vienna Convention to do so. The Special 
Rapporteur had said that, on reflection, he felt that per-
haps the Commission should go further and encourage 
Governments to provide reasons for their reservations as 
well, something which the draft guidelines had so far not 
done. In fact, however, he was not sure there was really a 
parallel between reservations and objections when it came 
to providing reasons. A reservation was in a sense self-
explanatory: provided that it was not expressed in vague 
and general language, it was clear which provisions of the 
treaty it addressed. While it might be interesting to know 
what the domestic motivation had been for making the 
reservation, understanding those reasons would not nec-
essarily help one to understand the ambit, scope or mean-
ing of the reservation; indeed, in many instances there 
was no relationship between the reasons and the meaning 
of the reservation itself.

20. Objections were different. An objection could be 
something as opaque as a simple statement by a State that 
it objected to a reservation, in which case a statement of 



 2917th meeting—10 May 2007 23

reasons could help to provide an insight into what the State 
believed to be the legal problem with the reservation: for 
example, why it was perceived to be contrary to the object 
and purpose of the treaty. Such reasons might make it easi- 
er for the appropriate authority or interpreting body to 
make the necessary determination as to compatibility. The 
case for giving reasons for objecting to a reservation was 
therefore much stronger than the case for giving reasons 
in respect of the reservations themselves. States might be 
reluctant to provide reasons for their reservations, view-
ing them as individual or domestic considerations which 
gave no insight into the meaning of the reservation. By 
contrast, they might be more ready to disclose their rea-
sons for an objection, which often derived from a legal 
analysis of the provisions of the treaty. A guideline calling 
for an indication of reasons for reservations might thus be 
less likely to be observed than one calling for an indica-
tion of reasons for objections, and accordingly, for both 
practical reasons and reasons of principle, he was not con-
vinced that the Commission should add to the draft guide-
lines a recommendation that States should give reasons 
for their reservations.

21. As drafted, draft guideline 2.6.10 encouraged States 
to provide reasons for their objections, but was right not 
to impose an obligation on them to do so, since in his 
view there was no such obligation. He was not sure, how-
ever, that the phrase “whenever possible” was the best 
formulation; that was perhaps a matter for the Drafting 
Committee.

22. On the confirmation of objections, addressed in draft 
guideline 2.6.11, the proposition that an objecting State 
did not need to confirm its objection to a reservation after 
confirmation of the reservation itself was simply a conse-
quence of the Vienna Convention rule, and seemed appro-
priate. On the other hand, draft guideline 2.6.12, which 
provided that confirmation by an objecting State was not 
required at the time that this State expressed its consent to 
be bound by the treaty, might need further consideration. 
It raised the same concern that members of the Commis-
sion had voiced regarding draft guideline 2.6.5, namely 
that the rights of States that were entitled to become par-
ties to the treaty were assimilated with the rights of con-
tracting parties.

23. To recognize that States that were entitled to 
become parties to the treaty could make objections was 
a corollary of article 23, paragraph 1, of the 1969 Vienna 
Convention, and the Special Rapporteur had pointed 
out the practical benefits of such recognition, but as 
Mr. Kolodkin had pointed out at the previous meeting, the 
practice of depositaries other than the Secretary-General 
of the United Nations was not to do so. Thus, the basis 
in practice for granting objecting rights to States entitled 
to become parties to a treaty might be less strong. How-
ever, even if one accepted the freedom of such a State to 
object to reservations, he wondered whether absolving 
it of any need to confirm objections was perhaps going 
too far. When a State that had signed the treaty objected 
to a reservation and then shortly afterwards became a 
party to the treaty, the case for not having to confirm the 
objection was very strong. But what happened when a 
State entitled to sign a treaty had not done so, and was 
in fact hostile to the treaty? Draft guideline 2.6.5 gave 

that State the right to object to reservations. If it did so, 
and then 20 years later decided to become a party to the 
treaty, would the objections it had originally formulated, 
which had remained dormant, automatically become 
effective? Was there not a case for saying that there was 
an obligation to confirm such objections, or at least that 
objections made more than a specified number of years 
previously had to be confirmed? The matter seemed to 
require further consideration.

24. The final issue he wished to address was late objec-
tions. Draft guideline 2.6.15 stated that late objections did 
not produce all the legal effects of timely objections, but 
he shared Mr. Kolodkin’s doubts as to what legal effects 
they produced. The Special Rapporteur had pointed out 
that they had certain practical effects, such as leading to 
a reservations dialogue or assisting consideration by an 
interpretative body, but those were not legal effects. It was 
not clear that the late objection had any of the legal conse-
quences of a timely objection. 

25. Perhaps a late objection’s significance was that it 
served as an indication by the objecting State of how it 
interpreted the treaty. The objection had no legal effect in 
the present, because it was late, but it did provide some 
guidance for the future. The closest parallel to a late 
objection would then be an ordinary—rather than a con-
ditional—interpretative declaration.

26. Mr. CAFLISCH said that the Special Rapporteur’s 
clear and thorough eleventh report would facilitate the 
Commission’s arduous task, which resembled a math-
ematical exercise as much as an exercise in the codifica-
tion of practice on reservations.

27. Concerning draft guideline 2.6.15, he had no prob-
lem either with the text or with the comments on it in the 
report or even with the use of the word “formulated”. 
The important point was that practice tended to attribute 
either no effect or else only a limited one to late expres-
sions of opposition to a reservation. He agreed with the 
Special Rapporteur that some effect must be attributed 
to them, particularly with regard to the views—and they 
were only views—that the State might express about the 
reservation’s validity or lack thereof. Members would 
have noted that he was carefully avoiding the term “late 
objections” because such expressions of opposition 
did not have the effects of objections and accordingly 
did not deserve that denotation. The draft guideline 
should be worded so as to indicate that an objection to 
a reservation formulated after the end of the time period 
specified in draft guideline 2.6.13 was to be treated 
as a communication that did not produce all the legal 
effects of an objection made within that time period. The 
term “communication” was appropriate, and was to be 
found in paragraph 139 of the report. The point made by 
Mr. McRae about interpretative declarations was inter-
esting: that might indeed be a good description of the 
effect of a late objection (see the 2914th meeting, above, 
para. 19). 

28. Draft guideline 2.6.14, on pre-emptive objections, 
differed from draft guideline 2.6.15 in that the objections 
covered were true objections, had all the effects of objec-
tions and consequently deserved to be described as such. 
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They differed from normal objections in that they became 
operational only once the prerequisites cited, namely for-
mulation and notification of the reservation, had been ful-
filled. The practice might be useful for its deterrent effect 
on potential reserving States; for that reason the draft 
guideline should be retained. 

29. Draft guideline 2.6.13 was described by the Special 
Rapporteur as duplicating the third paragraph of draft 
guideline 2.1.6, and two avenues were open to the Com-
mission: either to delete that paragraph and the relevant 
portion of the commentary,87 or to retain both provisions 
and delete one on second reading. While in principle, texts 
that had already been adopted should be left untouched, 
no principle should be regarded as immutable. That was 
why he favoured resolving the matter straightaway if that 
was possible.

30. It was a good thing that the Special Rapporteur 
had had belated second thoughts regarding draft guide-
line 2.6.10. Notwithstanding what Mr. McRae had just 
said, he thought it appropriate to invite States to give 
reasons not only for their reservations but also for their 
objections thereto. The draft guideline, being simply a 
recommendation, seemed acceptable. 

31. Drawing a distinction, as Mr. Gaja wished to do, 
between objections to the validity of reservations and 
other objections was undoubtedly useful, but care should 
be taken with the language to be used. He was not sure 
it was appropriate to speak of minor and major reserva-
tions, or of primary and secondary reservations. What 
was important, and what secondary, in that context? The 
merits of the terms “freedom” (liberté or faculté), “pos-
sibility” (possibilité) and “right” (droit) to formulate res-
ervations and objections thereto had been hotly debated. 
The French texts were perfectly acceptable: it was essen-
tially a right, rather than a freedom, that was involved. 
On the other hand, he was not sure that the distinction 
between “making” and “formulating” objections was a 
useful one. Would that terminological nuance make the 
draft guidelines clearer, or simply create confusion in the 
reader’s mind? Perhaps it would be best to use the term 
“formulate” throughout.

32. Subject to those remarks, he was in favour of 
referring draft guidelines 2.6.7 to 2.6.15 to the Drafting 
Committee.

33. Mr. PELLET (Special Rapporteur) drew attention to 
an error in the mimeographed French version of his elev-
enth report: the draft guideline numbered 2.6.9 (para. 111) 
was in reality draft guideline 2.6.10.

34. Ms. XUE said that in general she agreed with the 
analysis in the eleventh report concerning the draft guide-
lines under discussion. The report made clear the Special 
Rapporteur’s intention with regard to the requirement of 
confirmation of an objection, but the ordinary reader of 
draft guideline 2.6.12 might find the language mislead-
ing. The phrase “prior to the expression of consent to be 
bound” was fairly vague, since it might be construed as 
referring to any time before the treaty entered into force 

87 See footnote 86 above.

for the party; yet according to treaty law and practice, the 
period of negotiation prior to signature could not be taken 
into account. There were two ways for a treaty to enter 
into force for States: either through definitive signature, 
or through signature subject to ratification, approval or 
acceptance. In the former case, mere signature would be 
sufficient for the treaty to enter into force for the State; in 
the latter case, the treaty entered into force only subject 
to subsequent ratification, approval or acceptance. In the 
former case, if a State made an objection to a reservation 
at the time of signature and the treaty then entered into 
force, the objection was acceptable; but if it did so only 
prior to signature, then there was a legal requirement for 
the State to repeat that objection at the time of signature. 
But in a situation in which signature was subject to rati-
fication or approval, if a State made an objection prior to 
signature and at the time of signature did not repeat its 
objection, then it must confirm its objection at the time 
of submission of the instrument of ratification, approval 
or acceptance.

35. The purpose of draft guideline 2.6.14 was not clear; 
the text provided no real guidance to States parties regard-
ing treaty practice and it might create confusion between 
two categories of action: political or policy positions on 
legal matters relating to a treaty, and the legal procedures 
to be observed by the potential State party.

36. With regard to draft guideline 2.6.15, she agreed 
with the concerns expressed by a number of members, 
and Mr. Kolodkin in particular. Article 20, paragraph 5, 
of the 1986 Vienna Convention, laid down a strict time 
period for the submission of objections in order to provide 
certainty in treaty relations. If the Commission wished to 
give States some leeway to raise late objections, it should 
specify what legal effects that could produce. The ref-
erence to “all the legal effects” of an objection, and, in 
paragraph 144, the indication of its not producing the 
“normal” effects, were extremely vague; what needed to 
be made clear was whether a late objection was allowed. 
If it was, it had to produce all the legal effects, and if it 
was not allowed, it did not produce legal effects. To allow 
States to make late objections would create additional 
legal rights for them. She was unaware of any provision 
to that effect in the Vienna Convention. As the practice 
showed, if late objections to a reservation were allowed to 
prevent the entry into force of a treaty, enormous difficul-
ties might ensue.

37. Mr. GALICKI said that while draft guidelines 
2.6.14 and 2.6.15 were very important from a practical 
point of view, he agreed with Ms. Xue that they could not 
be treated in the same way as the other draft guidelines. 
The Commission should consider how it might reflect the 
more political nature of those two draft guidelines. Both 
went beyond the temporal boundaries laid down for for-
mulating or making reservations under the Vienna Con-
vention, and both were to a large extent justified. They 
were not simply an invention of the Special Rapporteur, 
as the inconsistent practice of States showed. The Com-
mission must take note of State practice, but should make 
it clear that such practice did not have a legal basis stem-
ming from the Vienna Convention. Otherwise, the false 
impression would be given that the Commission sup-
ported such practice.
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38. Mr. CANDIOTI, endorsing Mr. Galicki’s com-
ments, said that the Commission should bear in mind the 
philosophy underlying the topic. The point was not to 
provide rules to supplement the 1969 and 1986 Vienna 
Conventions in the area of reservations or a restatement of 
what could or could not be done pursuant to those instru-
ments, but to produce a Guide to Practice and promote 
better practice in the future. The issue of reservations was 
very complex and at times chaotic. The Special Rappor-
teur had rightly raised a number of aspects of reservations 
which the Guide to Practice should address. He agreed 
that pre-emptive and late objections were actually com-
munications, but those communications were useful and 
might well be included in the Guide to Practice because 
they contributed to facilitating the dialogue on reserva-
tions, promoting wider participation in treaties and deal-
ing with reservations and objections in a more orderly 
manner. The same applied to the Special Rapporteur’s 
recommendation about giving reasons for objections, 
which would help the Guide to Practice specify how res-
ervations should be made. Likewise, it would be useful if 
at a later stage a guideline on providing reasons for reser-
vations could also be elaborated.

39. Mr. PELLET (Special Rapporteur), summing up 
the debate on draft guidelines 2.6.3 to 2.6.6, said he was 
pleased to note that there seemed to be a broad consensus 
for referring those draft guidelines to the Drafting Com-
mittee. However, before addressing the comments made 
on those provisions, he would like first to respond to 
two points which Ms. Escarameia had raised in connec-
tion with his introductory remarks. Ms. Escarameia had 
argued that, contrary to what was stated in paragraph 48 
of his eleventh report, the judgment of the ICJ of 3 Febru-
ary 2006 in the case concerning Armed Activities on the 
Territory of the Congo (New Application: 2002) did not 
confirm draft guideline 3.1.13, which he had proposed in 
his tenth report on reservations to treaties;88 Mr. Saboia had 
endorsed her viewpoint. The Special Rapporteur had some 
difficulty in understanding Ms. Escarameia’s argument. 
Paragraph 67 of the Court’s judgment in Armed Activities 
on the Territory of the Congo (New Application: 2002), 
cited in paragraph 47 of the report, clearly confirmed the 
position it had taken in the orders of 2 June 1999 con-
cerning the Legality of Use of Force (Yugoslavia v. Spain) 
and Legality of Use of Force (Yugoslavia v. United States 
of America) cases cited in footnote 103. The Court had 
concluded in 2006 that, in the circumstances of the case, 
Rwanda’s reservation to the jurisdictional clause in article 
IX of the Convention on the Prevention and Punishment 
of the Crime of Genocide was not incompatible with the 
object and purpose of that Convention [Armed Activities 
on the Territory of the Congo (New Application: 2002), 
para. 67 of the judgment]. That confirmed what was stated 
in draft guideline 3.1.13. He found it hard to imagine that 
things should be any different with regard to the lower 
monitoring threshold exercised by human rights bodies, or 
that the joint separate opinion of five judges should reach 
a different conclusion. Paragraph 21 of the joint separate 
opinion stressed that “the fact that a reservation relates to 
jurisdiction rather than substance [does not] necessarily* 
[result] in its compatibility with the object and purpose 

88 Yearbook … 2005, vol. II (Part One), A/CN.4/558 and Add.1–2, 
para. 99.

of a convention”. It followed a contrario that a reser-
vation relating to a jurisdictional clause or a monitoring 
clause was not necessarily incompatible with the object 
and purpose of the treaty; that, too, was exactly what draft 
guideline 3.1.13 stated. In introducing that consideration, 
the five judges had in fact cited his tenth report, which 
contained draft guideline 3.1.13 [see paragraph 14 of the 
joint separate opinion].

40. Ms. Escarameia had also asked how he interpreted 
recommendation 7 of the report of the working group 
on reservations, established by the fourth inter-commit-
tee meeting of chairpersons of the human rights treaty 
bodies,89 in light of the preliminary conclusions of the 
International Law Commission on reservations to norma-
tive multilateral treaties, including human rights treaties, 
adopted by the Commission at its forty-ninth session.90 
In the view of the working group, there was a rebut- 
table presumption that the author of an invalid reservation 
would prefer to remain a party to the treaty without the 
benefit of the reservation, rather than being excluded. It 
was clear that this presumption was incompatible with the 
preliminary conclusions of 1997, because at that time, the 
Commission had taken the view that there was no such 
presumption, and that it should be left to the reserving 
State to decide.91 At the most recent meeting with the 
human rights treaty bodies, he had indicated that he had 
changed his mind on that question, and the position which 
he had put to the human rights treaty bodies had been pre-
cisely the one which the working group had adopted in 
January 2006 in its conclusions. The recommendation in 
paragraph 7 of the report of the working group was per-
fectly acceptable to him, and he intended to reiterate it at 
the meeting with the human rights treaty bodies scheduled 
to take place the following week.

41. On a further comment concerning his introductory 
remarks, he said he found Mr. Saboia’s point regarding 
constructive ambiguity persuasive. However, it must be 
borne in mind that States expected the Commission to 
dispel the ambiguities in the 1969 and 1986 Vienna Con-
ventions regarding reservations, which had been shown to 
have a number of drawbacks.

42. Turning to the individual draft guidelines, he said 
he wished to begin with the most difficult problem, one 
which had been raised by Mr. Gaja concerning draft 
guidelines 2.6.3 and 2.6.4, but which went well beyond 
the scope of those two provisions. Mr. Gaja had drawn 
a distinction between major objections, based on the 
incompatibility of the reservation with the object and pur-
pose of the treaty, and minor objections, which basically 
concerned matters of political expediency. The distinc-
tion clearly existed, at least on an intellectual plane. In its 
1951 advisory opinion on Reservations to the Convention 
on Genocide, the Court had touched on minor objections 
in passing and had alluded briefly to the possibility of a 
separate legal regime for such objections [see page 13 
of the advisory opinion]. However, he did not think that 
was decisive: neither the Vienna Conventions nor their 

89 Report of the meeting of the Working Group on Reservations 
(HRI/MC/2006/5), para. 16.

90 Yearbook … 1997, vol. II (Part Two), pp. 56–57, para. 157.
91 Ibid., p. 57, para. 10 of the preliminary conclusions.
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travaux préparatoires contained the slightest indication 
of two separate regimes. That stood to reason. Certain 
States, which had eventually succeeded in exercising a 
predominant influence at the United Nations Conference 
on the Law of Treaties, at least where reservations were 
concerned, had been obsessed with the idea of making 
it as easy as possible to formulate reservations, thereby 
limiting the effects of objections as much as possible and 
placing major and minor objections on an equal footing. 
The result was not very cogent, because the unfortunate 
decision to reverse the presumption in article 20, para-
graph 4 (b), had been wrested from the Conference at the 
eleventh hour, and the consequences of that reversal for 
the remainder of the text had not been taken into account. 
Mr. Galicki and Mr. Kolodkin had alluded to these prob-
lems of consistency. The fact remained that the 1969 
Vienna Convention made no distinction between major 
and minor objections, and in particular it contained no 
correlation between objections with a maximum effect 
and “major” objections, on the one hand, and normal 
objections with a minimum effect and “minor” objections 
on the other. Moreover, Mr. Gaja had later acknowledged 
that this distinction had no basis in State practice either.

43. Nor was he personally convinced by the article by 
Bruno Simma in the Liber Amicorum in honour of Pro-
fessor Seidl-Hohenveldern,92 cited by Mr. Gaja. The only 
relevant passage, which was very brief, read:

Regarding these very consequences, we encounter a major gap in 
the Vienna Convention regime. The Convention does provide rules 
on acceptance of and objections to reservations as well as on the legal 
effects of such acceptances or objections (art. 20 ff.). But what it does 
not say is whether these rules are then applicable to all reservations, be 
they admissible or inadmissible, or only to those which in the view of 
other States parties have passed the ‘object and purpose’ test ... .93

What Simma had qualified as a “major gap” was either 
a major silence, no doubt in order to maintain the con-
structive ambiguity dear to Mr. Saboia, or else it simply 
resulted from the undue haste with which a major change 
in the presumption had taken place. Although that justi-
fied the Commission’s raising questions in that regard, it 
did not justify making a distinction between major and 
minor objections. The Vienna Convention made a distinc-
tion between objections, but in terms of the effect sought 
by their author, and not in terms of the author’s analysis 
of the reservation.

44. He had the impression that Mr. Gaja was testing the 
water, because even though the distinction he suggested 
was intellectually well founded, the question of whether 
it had concrete effects would not arise until the Commis-
sion examined the effects of reservations on that point. He 
agreed fully with Ms. Escarameia in that regard. More-
over, as Mr. Kolodkin had clearly shown, doubts were 
warranted as to the actual scope of the distinction. The 
presumption in article 20, paragraph 4 (b), could come into 
play only in the case of a minor objection. If the objection 
was major, the reservation could not in any event enter 
into force, on account of article 19 (c). In other words, in 

92 B. Simma, “Reservations to human rights treaties—some recent 
developments”, in G. Hafner et al. (eds.), Liber Amicorum Professor 
Ignaz Seidl-Hohenveldern in Honour of his 80th Birthday, The Hague, 
Kluwer Law International, 1998, pp. 659 et seq.

93 Ibid., at p. 663.

such cases a reservation would not be established and the 
distinction would not work, even when the Commission 
took up the question of effects. Although he did not rule 
out the possibility that it might do so, his instinct was to 
endorse Mr. Kolodkin’s view. He did not think that the 
Commission would be able to construct positive rules on 
that distinction, intellectually attractive though it was.

45. He fully agreed with the point made by Mr. McRae 
on draft guideline 2.6.3, one to which attention had also 
been drawn by Mr. Galicki and Mr. Kolodkin, and he 
confessed to being guilty as charged: it was of course 
unacceptable that the title should refer to the freedom to 
make objections, whereas the body of the text spoke of 
formulating objections. The title should be brought into 
line with the text, and not the other way round, because 
even though in most cases—namely those in which a con-
tracting State objected to a confirmed reservation—the 
objection was made and not simply formulated, occasion-
ally there had been instances in which the objection had 
not produced its full effects at the time of the formula-
tion, and in such instances, the objection was formulated 
before being made.

46. He acknowledged the validity of the argument put 
forward by Mr. McRae—and a similar point made by 
Ms. Xue—that the freedom to formulate objections was 
restricted not only by procedural requirements but also by 
the terms of the treaty itself, where it authorized certain 
specified reservations. He wondered, however, whether 
there was any need to say as much in the text, since the 
Guide to Practice was no more than a set of voluntary 
guidelines. States were free to include in any given treaty 
provisions on reservations that diverged from the recom-
mendations of the Guide to Practice. Although the excep-
tion was merely implied, it might justify Mr. McRae’s 
concern.

47. There was another reason why such cases should 
not appear in draft guideline 2.6.3. Ms. Escarameia had 
suggested that the phrase “for any reason whatsoever” 
should be toned down by the addition of a statement 
that the freedom—or right—to formulate an objection 
could be exercised only within the framework of the 
1969 and 1986 Vienna Conventions, and/or general 
international law and/or the Guide to Practice itself. 
That suggestion had been supported by several speak-
ers, including perhaps Mr. Kolodkin and Mr. Nolte, 
and certainly Mr. Saboia, Mr. Vázquez-Bermúdez and 
Mr. Hmoud. He fully supported the spirit of the sugges-
tion, but with one important caveat.

48. With regard to the question raised by Mr. Yamada, 
he had no absolutely no doubt that an objection could 
serve purely political ends: a State could simply inform 
another that it objected to a reservation. As he indicated in 
paragraph 67 of his eleventh report, however, the freedom 
to formulate an objection, though “discretionary”, was not 
arbitrary, inasmuch as it was circumscribed by law. The 
suggestion made by Ms. Escarameia and others had the 
great merit of emphasizing that legal framework. He was 
therefore all in favour of the Drafting Committee giving 
some thought to working out a text that would indicate that 
objections must be formulated in accordance with general 
international law or, better still, with the provisions of the 
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Guide to Practice. However, he was resolutely opposed to 
including any reference to the Vienna Conventions in the 
Guide to Practice. Although it systematically reflected all 
the provisions of the Vienna Conventions on reservations, 
the Guide must be capable of standing alone. Direct refer-
ences to the Vienna Conventions would fly in the face of 
that approach. 

49. He hoped that this would help allay the fear expressed 
by Mr. Nolte that the expression “for any reason whatso-
ever” could lead to the formulation of unlawful objections 
that were contrary to jus cogens. He found Mr. Nolte’s 
reasoning hard to understand. Although there was a risk 
of unlawful reservations, the same was not true of objec-
tions, as Mr. Gaja had pointed out. Mr. Nolte had also 
criticized the first sentence of paragraph 65 of the report, 
which stated that: “A State (or an international organiza-
tion) is, therefore, never bound by treaty obligations that 
are not in its interests.” The choice of words was indeed 
unfortunate and he suggested that the final phrase should 
be replaced by the phrase “to which it has not given its 
consent”. However, that change did not affect the wording 
of draft guideline itself.

50. Mr. Wisnumurti had suggested including in draft 
guideline 2.6.3 a link with the validity of the reservation 
concerned, with a text indicating that the freedom or right 
to formulate a reservation could be exercised whether or 
not the reservation was compatible with the object and 
purpose of the treaty, or whether or not the reservation 
was valid. The idea underlying that suggestion was per-
fectly acceptable, but he feared that any such addition 
would either lead the Commission into uncharted waters 
or else prove tautological. The Drafting Committee could, 
however, give the question some thought.

51. With regard to the title of the draft guideline, 
Mr. Kolodkin, Mr. Nolte and Mr. Wisnumurti had fol-
lowed Ms. Escarameia in criticizing the expression “free-
dom to make objections”. As Mr. Candioti had pointed 
out, however, the problem was largely a matter of transla-
tion: the word “freedom” did not convey all the nuances of 
the French “faculté”. The same strictures applied to draft 
guideline 3.1; Mr. Kolodkin had rightly drawn attention 
to the fact, noted in paragraph 40 of the eleventh report, 
that the United Kingdom had expressed the view that the 
term “freedom” should be changed to the term “right”. 
Clearly, it would be desirable to find a more satisfactory 
term for the English text; Mr. Hmoud’s suggestions at the 
2916th meeting should be taken into account. As several 
speakers had said, the mere fact that such a possibility 
was not unlimited did not prevent one from speaking of a 
right, since the exercise of a right was invariably limited 
by legal rules.

52. As Mr. Kolodkin had pointed out, the problem relat-
ing to objections was, in general terms, the same as that 
relating to reservations. In paragraphs 10 to 16 of his tenth 
report,94 he had explained in some detail why Sir Hum-
phrey Waldock, had—rightly, in his view—preferred the 
word “freedom” to the word “right”, bearing in mind that 
that freedom was the freedom to formulate reservations 

94 Yearbook … 2005, vol. II (Part One), document A/CN.4/558 and 
Add.1–2.

as opposed to making them. In the title of draft guide-
line 2.6.3, therefore, the word “make” should be replaced 
by the word “formulate”. As for the word “faculté”, it was 
for English-speakers to find the right term. The Drafting 
Committee might also wish to discuss the question. 

53. On the subject of corrections, he also wished to draw 
attention to a mistake in the French version of the report 
of the Commission to the General Assembly on the work 
of its fifty-eighth session, where the title of section 3 of 
the draft guidelines and the title of draft guideline 3.1 had 
become conflated.95 The French text should be brought 
into line with the English.

54. Much of what he had said about draft guide-
line 2.6.3 applied also to draft guideline 2.6.4, espe-
cially as concerned the distinction between “minor” and 
“major” objections. He was less sure, however, that his 
remarks about the word “faculté” applied equally to draft 
guideline 2.6.4, since there was no similar link with the 
notion of formulating an objection. The Drafting Commit-
tee should give careful consideration to the title of draft 
guideline 2.6.4. On the other hand, everything that he had 
said concerning the phrase “for any reason whatsoever”, 
and the associated safeguards, applied equally to both 
draft guidelines; and to delete the phrase, as suggested by 
Mr. Hmoud, would vitiate both provisions. Draft guide-
line 2.6.4, which was, as Ms. Xue had pointed out, a faith-
ful reflection of the corresponding provision in the Vienna 
Conventions, had not given rise to any particular com-
ment. Mr. Kolodkin had expressed interest in the practical 
consequences of the draft guideline, but it was premature 
to take up that point, which should be discussed in the 
section of the Guide to Practice relating to the effects of 
reservations, acceptances and objections.

55. Draft guideline 2.6.5 had been the subject of far 
more comment. The criticisms of subparagraph (b) had, he 
believed, again been based on a linguistic misunderstand-
ing. English-speaking members, starting with Mr. McRae 
and including Ms. Xue, Mr. Nolte and Mr. Hmoud, had 
expressed concern at the suggestion in paragraph 81 of 
the eleventh report that intention to become a party to the 
treaty was a sufficient criterion for entitlement to formu-
late an objection to a reservation. The French text, how-
ever, contained no reference to intention, either expressly 
or by implication, as Mr. Gaja had pointed out. Nor was 
the French text a product of the Special Rapporteur’s own 
fertile imagination, as Mr. Hmoud seemed to think; it was 
based on article 23, paragraph 1, of the 1969 Vienna Con-
vention and, as Mr. Candioti had said, it was hard to see 
why a State should accept a reservation if it had no means 
of reacting to it. Mr. Kolodkin’s observation that regional 
organizations did not communicate reservations to States 
outside the region, even if such States were entitled to 
become parties to the treaty, was interesting, but the only 
inference to be drawn was that depositary States did not, 
in that case, comply with the provisions of article 23, 
paragraph 1, of the Vienna Convention, which were well 
established and repeated in draft guideline 2.1.5. Such an 
omission did not, however, affect the entitlement of such 

95 Yearbook … 2006, vol. II (Part Two), p. 143. For the Drafting 
Committee’s comments on this topic, see Yearbook … 2006, vol. I, 
2883rd meeting, pp. 105–106, paras. 2–4.
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potential addressees to formulate an objection. An objec-
tion formulated by a non-contracting State was, as it were, 
a “proposed objection”, and he agreed with those members, 
including Ms. Escarameia, Ms. Xue, Mr. Saboia, Mr. Nolte 
and Mr. Vázquez-Bermúdez, who had said that such an 
objection would produce an effect only after the State in 
question had expressed its consent to be bound by the treaty 
concerned. Until that point, an objection could only be for-
mulated, not made. 

56. Accordingly, Mr. Fomba was surely right to have 
pointed out that the two categories of authors referred to 
in the draft guideline were not placed on an equal foot-
ing, and to have suggested highlighting the fact by replac-
ing the word “and” between the two subparagraphs by 
the words “as well as” or “but also”. Such an amendment 
could be considered, but, in his view, it would be out of 
place in the draft guideline. It might be better to deal with 
the point in the commentary.

57. With regard to draft guideline 2.6.6, Mr. Fomba had 
also asked whether similar objections formulated by sev-
eral States could not be considered to be objections for-
mulated jointly. In his opinion, the answer was definitely 
in the negative. Undoubtedly, there was a need to accept 
objections formulated jointly, but current State practice 
was to regard them as separate, parallel objections, for-
mulated separately by each objecting State. 

58. The draft guideline had not aroused much other com-
ment. Mr. Kolodkin had said that, rather than emphasizing 
the unilateral nature of objections formulated jointly, it was 
more important simply to indicate the existence of the free-
dom to formulate an objection. He endorsed that approach; 
the unilateral nature of such objections should merely be 
mentioned in the commentary. The Drafting Committee 
should, however, deliberate very carefully before taking 
any definitive decision on the wording, because, as it stood, 
the text was very similar to that of draft guidelines 1.1.7 
and 1.2.2, dealing respectively with reservations and in-
terpretative declarations formulated jointly, which had 
already been adopted by the Commission. Any change to 
draft guideline 2.6.6 must take that into account.

59. Apologizing for the length of his statement, he said 
he considered it a special rapporteur’s duty to respond 
fully to all comments. While it was not customary to re-
open the debate after a special rapporteur had delivered 
his concluding remarks, any members to whose com-
ments he had neglected to respond could console them-
selves with the knowledge that those comments had been 
fully reflected in the summary records. He presumed that 
there would be no objection to draft guidelines 2.6.3, 
2.6.4, 2.6.5 and 2.6.6 being referred to the Drafting Com-
mittee, which would be able to give them due considera-
tion and propose improvements.

60. The CHAIRPERSON said he took it that the Com-
mission wished to refer draft guidelines 2.6.3, 2.6.4, 2.6.5 
and 2.6.6 to the Drafting Committee.

It was so decided.

The meeting rose at 12.50 p.m.

2918th MEETING

Friday, 11 May 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Nie-
haus, Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič,  
Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas  
Carreño, Mr. Vázquez-Bermúdez, Mr. Wisnumurti, 
Ms. Xue, Mr. Yamada.

Reservations to treaties (continued) (A/CN.4/577 
and Add.1–2, sect. C, A/CN.4/584, A/CN.4/586, A/
CN.4/L.705)

[Agenda item 4]

eleVenth rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the topic 
of reservations to treaties, in particular draft guidelines 
2.6.7 to 2.6.15 proposed by the Special Rapporteur in his 
eleventh report.96

2. Ms. ESCARAMEIA observed that the Special Rap-
porteur was suggesting that the procedural rules for the 
formulation of objections, which constituted the subject 
of draft guideline 2.6.9, should be the same as those for 
reservations set out in the 1969 Vienna Convention. How-
ever, she pointed out that the reference to draft guide-
line 2.1.6 might be problematic because the situations 
were not identical: whereas the date of notification of a 
reservation marked the beginning of a 12-month period 
during which objections could be formulated, the notifica-
tion of an objection did not have that effect.

3. Like many other members of the Commission, she 
viewed draft guideline 2.6.10 (Statement of reasons) 
solely as a recommendation and consequently endorsed it.

4. While she likewise agreed with the contents of draft 
guideline 2.6.11 (Non-requirement of confirmation of 
an objection made prior to the formal confirmation of a 
reservation), the statement in paragraph 114 of the elev-
enth report that objections “affect primarily the bilateral 
relations between the author of a reservation and each of 
the accepting or objecting States or organizations” was 
too categorical: objections might affect the whole treaty 
and all parties, especially if they prevented the entry into 
force of the treaty between the reserving and the object-
ing State. Moreover, it might be important for the other 
parties to the treaty to know that an objection had been 
formulated and whether or not the treaty was in force 
between two States.

96 Reproduced in Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574.
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5. As to draft guideline 2.6.13 (Time period for for-
mulating an objection), she concurred with Mr. Caflisch 
that it would be preferable to delete paragraph 3 of draft 
guideline 2.1.6, which duplicated the draft guideline 
under consideration.

6. She shared the doubts expressed by several Commis-
sion members with regard to draft guideline 2.6.14 (Pre-
emptive objections), since she did not understand how 
early objections would automatically become objections 
upon notification of the reservation, or how that could be 
enforced in practice. She wondered in particular whether 
pre-emptive objections had to be sent to the depositary 
for forwarding to the other parties and how they could in 
fact be called objections if no reservation had yet been 
formulated. Mr. Candioti had proposed that they should 
be termed “communications”, but she would prefer to 
call them “conditional objections”. In any event, further 
explanations would be required on that point.

7. She shared the view of a number of other Commission 
members regarding draft guideline 2.6.15 in that she did 
not approve of the phrase “does not produce all the legal 
effects of an objection that has been made within that time 
period”. She agreed with Mr. Kolodkin that a late objec-
tion was not an objection, since it did not produce any 
legal effects. Nor was it an interpretative declaration, as 
Mr. McRae had suggested; rather, it was a simple state-
ment. All in all, she preferred to speak of “communica-
tions” rather than “objections”.

8. Having said that, she supported the referral of all 
the draft guidelines under consideration to the Drafting 
Committee.

9. Mr. FOMBA said that draft guidelines 2.6.7 (Writ-
ten form) and 2.6.9 (Procedure for the formulation of 
objections) did not call for any particular comments. He 
believed that greater clarity was required in draft guide-
line 2.6.8 (Expression of intention to oppose the entry into 
force of the treaty) and that the time period for formulat-
ing an objection should perhaps be specified.

10. Draft guideline 2.6.10 was acceptable for the rea-
sons set out in paragraphs 108 and 110 of the eleventh 
report. It did seem that a statement of the reasons for an 
objection would have more advantages than disadvan-
tages, since such a provision was no more than a recom-
mendation intended to guide State practice, a fact that 
should allay any anxieties. Draft guideline 2.6.11 was also 
acceptable, for it was based on State practice and its pur-
pose was to entrench the Vienna regime by repeating the 
rule expounded in article 23, paragraph 3, of the 1969 and 
1986 Vienna Conventions.

11. Turning to the “non-requirement of confirmation 
of an objection made prior to the expression of consent 
to be bound by a treaty”, the subject of draft guideline 
2.6.12, he considered that the Special Rapporteur’s argu-
ments in support of the guideline were well founded and 
acceptable, especially the fact that the non-confirmation 
of an objection posed no problem of legal security, as 
he had explained in paragraph 123 of his report. As for 
draft guideline 2.6.13, which to some extent duplicated 
paragraph 3 of draft guideline 2.1.6, he was personally 

in favour of the second of the two possible solutions pro-
posed by the Special Rapporteur, namely allowing the 
two guidelines to coexist, rather than deleting paragraph 3 
of draft guideline 2.1.6. With regard to draft guideline 
2.6.14, he considered that a separate guideline on pre-
emptive objections, as proposed by the Special Rappor-
teur, was preferable to a commentary supplementing draft 
guideline 2.6.13.

12. Turning to draft guideline 2.6.15 (Late objections), 
he said that the phrase “even when the reservation was 
formulated more than 12 months earlier” in paragraph 138 
of the report was rather vague and ought to be clarified. 
He also thought that he detected an inherent contradic-
tion in the phrase “even if these late objections do not 
produce any immediate legal effects” in the same para-
graph and wished to know what the difference between 
legal and practical effects might be. He wondered, too, 
what was meant by the expression “all the effects” in the 
phrase “does not produce all the legal effects of an objec-
tion” in the text of the draft guideline. Was it necessary to 
conclude a contrario that such an objection did produce 
effects and, if so, what effects? Lastly, he endorsed the rea-
sons put forward by the Special Rapporteur for employing 
the verb “formulate” rather than “make” in that particular 
case, and he agreed that draft guidelines 2.6.7 to 2.6.15 
should be referred to the Drafting Committee.

13. Ms. JACOBSSON congratulated the Special Rap-
porteur on his excellent report. She nevertheless sought 
clarification with respect to the wording used in draft 
guideline 2.6.13, namely the phrase “a State or an inter-
national organization may formulate an objection to a 
reservation by the end of a period of 12 months after it 
is notified of the reservation”. She wondered what was 
meant by “notified” and whether the word referred to the 
formal technical notification addressed to the depositary 
of the treaty, who was obliged to inform the other par-
ties to the treaty thereof in accordance with article 77, 
paragraph 1 (e) of the 1969 Vienna Convention, or sim-
ply to general knowledge of the existence of a reservation 
that had been reported by the press or media. Depositar-
ies did not always fulfil their obligation to inform, and it 
was sometimes hard to know which States were entitled 
to become parties to a treaty; that difficulty had arisen 
in the case of Iceland when it had sought to accede to 
the Treaty concerning the Archipelago of Spitsbergen, 
of which France was the depositary. The meaning of the 
word “notification” should therefore be clarified by the 
Drafting Committee or explained in the commentary.

14. She shared Ms. Escarameia’s views on draft guide-
lines 2.6.14 and 2.6.15 and also supported referral of the 
draft guidelines to the Drafting Committee.

15. Mr. WISNUMURTI said that in draft guideline 2.6.8 
the Special Rapporteur rightly reaffirmed the presumption 
of article 20, paragraph 4 (b) of the 1969 and 1986 Vienna 
Conventions that if an objection was not accompanied by 
a declaration opposing the entry into force of the treaty 
between an objecting State or international organization 
and the receiving State or international organization, the 
treaty would enter into force. He therefore agreed with the 
conclusion in paragraph 103 of the eleventh report that the 
objecting State must necessarily formulate the declaration 
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in question at the same time that it formulated the objec-
tion. As far as terminology was concerned, sometimes the 
draft guidelines spoke of “making an objection”, while at 
other times they used the word “formulate”. The Drafting 
Committee should ensure consistency in that regard.

16. As indicated in the eleventh report, State practice 
showed that Governments very much wished to have the 
option of raising an objection for pre-emptive purposes, 
for they could thus ensure to the fullest extent possible 
the legal effects of the provision they considered to be 
essential. He agreed that a pre-emptive objection would 
produce the legal effects of an objection only when the 
reservation had been actually formulated and notified, 
as proposed in draft guideline 2.6.14, and he considered 
that the term “objection” should be used in preference to 
“communication”, which seemed to be more an indication 
of form.

17. The wording of draft guideline 2.6.15 (Late objec-
tions) was somewhat unclear. In paragraph 138 of his 
report, the Special Rapporteur said that “late objections 
do not produce any immediate legal effects”; however, 
late objections did not produce any legal effects, immedi-
ate or otherwise, since they had not been made within the 
12-month period established in article 20, paragraph 5, 
of the Vienna Conventions. Later on, in paragraph 140, 
the Special Rapporteur wrote that a late objection could 
not “produce the normal effects of an objection made in 
good time”. It was unclear what was meant by “normal 
effects”. The same was true of the draft guideline itself, 
which stated that a late objection did not “produce all the 
legal effects of an objection made within [the specified] 
time period”. In order to dispel any uncertainty, it would 
be more appropriate simply to say that late objections had 
no legal effect.

18. Similarly, paragraph 139 of the report affirmed that

it follows from article 20, paragraph 5, of the Vienna Conventions 
on the Law of Treaties that if a State or international organization has 
not raised an objection by the end of a period of 12 months following 
the formulation of the reservation, or by the date on which it expressed 
its consent to be bound by the treaty, it is considered to have accepted 
the reservation with all the consequences that that entails.

He was uncertain whether that interpretation was cor-
rect. Given that the principle of consent was one of the 
underlying principles of the law of treaties, acceptance of 
a reservation could not be imposed on the author of a late 
objection against its will. The sole consequence of the late 
formulation of an objection was that it had no legal effect.

19. Mr. NOLTE, referring to draft guidelines 2.6.14 and 
2.6.15, said that although he understood the need to deal 
with such communications in order to take account of 
significant State practice in the area, it was going too far 
to speak of pre-emptive and late “objections”. Doing so 
might blur the distinction between the formal treaty-mak-
ing process and related political statements. It was true 
that “pre-emptive” communications could discourage the 
formulation of reservations and contribute to the interpre-
tation of the treaty and to the “reservations dialogue”, but 
there was no need to call them “objections”. The question 
of substance was whether a State that had made a pre-
emptive communication should be forced to confirm its 

position once a reservation had actually been formulated. 
In his view, that should be the case. The objection could 
then be formulated with full knowledge of its effects, 
which would be better for legal certainty. Likewise, “late” 
communications could contribute to the interpretation of 
the treaty and to the reservations dialogue without their 
being termed “objections”, although that was more debat-
able than in the case of “pre-emptive” communications. 
One solution might be to speak of “other objecting com-
munications”, which could be made before a reservation 
had been formulated and after the time period for formu-
lating objections had expired. It might also be envisaged 
that the depositary should transmit such communications 
as though they were real objections.

20. Mr. VÁZQUEZ-BERMÚDEZ, referring to draft 
guideline 2.6.10 (Statement of reasons), said that he 
shared the view of the Special Rapporteur, who in para-
graph 110 of the report wrote that “[i]n view of ... the 
absence of an obligation in the Vienna regime to state the 
reasons for objections, it would seem useful to include in 
the Guide to Practice a draft guideline encouraging States 
... to expand and develop the practice of stating reasons”. 
An objection giving reasons was in fact more likely to 
promote a dialogue on the reservation. With regard to the 
wording of the draft guideline, it would be preferable to 
replace the words “whenever possible” by “in general” so 
as not to imply that in some cases it might be impossible 
to explain the reasons for an objection.

21. Draft guideline 2.6.11 (Non-requirement of confir-
mation of an objection made prior to formal confirmation 
of a reservation) should be read together with draft guide-
line 2.6.13 (Time period for formulating an objection). 
As with reservations, the question of the time at which 
an objection could be formulated was part of the defini-
tion of objection, as the Special Rapporteur recognized in 
paragraph 59 of his eleventh report, where he added that, 
in order for the definition to be complete, it must specify 
which categories of States or international organizations 
could formulate an objection. Yet if an objection made 
before the expression of consent to be bound did not pro-
duce legal effects, there was no reason to call the expres-
sion of an opposition to a reservation an “objection”. 
Similarly, “late objections”, which could have practical 
effects by facilitating the reservations dialogue, did not 
have any legal effect, and the words “does not produce all 
the ... effects” in draft guideline 2.6.15 were misleading. 
Given that, as the Special Rapporteur pointed out, draft 
guideline 2.6.13 reproduced part of draft guideline 2.1.6, 
paragraph 3 of the latter and the part of the commentary 
relating to it should perhaps be deleted.

22. Mr. YAMADA said that he generally supported the 
contents of draft guidelines 2.6.7 to 2.6.15. With regard to 
the general approach, the primary objective of the Com-
mission’s work, as Mr. Candioti had pointed out, was to 
elaborate practical guidelines for States and international 
organizations, taking into account practice since the adop-
tion of the 1969 and 1986 Vienna Conventions. When 
State practice was not entirely consistent with the Vienna 
regime, the Commission should avoid an excessively 
rigid interpretation of those instruments, which it had 
been careful to do in the draft guideline on late objections. 
When State practice was not sufficient, the Commission 
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should take the needs of States and international organiza-
tions fully into account to ensure that its guidelines really 
were adapted to them.

23. He noted that State practice in the area covered by 
draft guideline 2.6.12 (Non-requirement of confirmation 
of an objection made prior to the expression of consent 
to be bound by a treaty), was all but non-existent, as the 
Special Rapporteur pointed out. In paragraph 119 of his 
report the Special Rapporteur quoted the 1951 advisory 
opinion of the ICJ on Reservations to the Convention on 
Genocide with regard to the signatory’s right to formulate 
an objection. In the subsequent paragraphs of the report 
he also seemed to be referring to cases in which signa-
tory States could make objections prior to the expression 
of consent to be bound by a treaty. The phrase “prior 
to the expression of consent to be bound by the treaty” 
implied that the guideline was referring to an objection 
formulated by a signatory State. If that was the case, he 
agreed with the content of the draft guideline: when a 
signatory State formulated an objection upon or after 
the signature of a treaty, confirmation of the objection 
should not be required. On the other hand, the language 
of draft guideline 2.6.12 was somewhat ambiguous and 
might be interpreted to include cases in which a non-
signatory State entitled to become a party to the treaty 
formulated an objection in accordance with draft guide-
line 2.6.5 (b). If that was not the case, it should be made 
clear in a footnote or in the commentary. However, he 
would have some difficulties if the draft guideline also 
covered objections formulated by non-signatory States, 
although it was hard to imagine a concrete example of 
such an objection. If a State formulated an objection to 
a reservation made by another State even before signing 
a treaty and did not become a party to the treaty until 
much later without confirming its objection, it would be 
difficult for the reserving State to know that an objec-
tion had been made long before. Accordingly, the Guide 
to Practice should indicate that a State or international 
organization that had formulated an objection to a reser-
vation to a treaty before having signed the treaty should 
confirm the objection when it actually became a party to 
the treaty.

24. With regard to draft guideline 2.6.14 (Pre-emptive 
objections), he sought clarification of the phrase “exclude 
the application of the treaty as a whole”. In the objection 
which it had formulated to reservations to article 66 of 
the 1969 Vienna Convention, cited in paragraph 131 of 
the report, Japan had not excluded the application of the 
treaty as a whole, but only of Part V of that Convention, 
which included article 66. Other States, such as Denmark 
and Finland, had formulated similar objections at that 
time.97 Thus, in formulating an objection to a reservation, 
a State or an international organization could exclude the 
application of a particular part of a treaty that was not 
necessarily limited to the article to which the reservation 
was made but did not amount to the entire treaty. As he 
understood it, the Special Rapporteur did not intend to 
exclude that possibility, but he would appreciate it if he 
could clarify his intention.

97 See Multilateral Treaties Deposited with the Secretary-General–
Status as at 31 December 2006, vol. II (United Nations publication, 
Sales No. E.06.V.3) chap. XXIII; available at http://treaties.un.org.

25. With those comments, he said that he was in favour 
of referring draft guidelines 2.6.7 to 2.6.15 to the Drafting 
Committee.

26. Mr. HMOUD, referring to draft guideline 2.6.12, 
said he continued to believe that an objection could be 
made only by a contracting party. If an objection by a State 
or international organization that was not yet a contract-
ing party did not produce legal effects at the time it was 
“made” or “formulated”, there was no reason to permit it. 
Paragraph 122 of the report contained no legal argument 
to justify the granting of such a right. Nothing prevented 
a State or international organization that was not yet a 
contracting party from making a statement expressing its 
concerns about a reservation, but on no account could that 
be termed an objection.

27. As to draft guideline 2.6.15, he pointed out that 
late objections had no legal effect and that the wording 
was ambiguous on that point. Once again, a State could 
make a statement in which it expressed its opposition to 
a reservation, but such a statement could not produce the 
legal effects of an objection. He recommended that the 
other draft guidelines should be referred to the Drafting 
Committee.

28. Mr. PELLET (Special Rapporteur) recalled that the 
Commission still had to consider draft guidelines 2.7.1 
to 2.7.9, on withdrawal and modification of objections 
to reservations (paras. 145–180 of the eleventh report). 
Of course, the Guide to Practice must contain guidelines 
on the subject, but he did not think that there was much 
to discuss: practice was more or less non-existent, and in 
general there was little question that the guidelines must 
be modelled to a greater or lesser degree on those relat-
ing to the withdrawal and modification of reservations. 
Within the framework of the traditional system of “una-
nimity” on reservations, the question of the withdrawal 
of an objection to a reservation had not arisen because 
the objection had produced both an immediate and radi-
cal effect in that it had prevented the reserving State from 
becoming a party to the treaty. The “flexible” system, 
which had been established first by the 1951 advisory 
opinion of the ICJ on Reservations to the Convention on 
Genocide and then by the 1969 and 1986 Vienna Con-
ventions, was necessarily different. It had therefore been 
perfectly normal that in his first report of 1962, which 
had marked the beginning of the Commission’s belated 
shift to the flexible system, Sir Humphrey Waldock had 
included a provision on the procedure for the withdrawal 
of objections.98 The provision, cited in paragraph 147 of 
the report before the Commission, reproduced mutatis 
mutandis the corresponding rules on the withdrawal of 
reservations. Although the provision seemed necessary 
and logical, it had vanished from the Commission’s final 
draft of 1966 in circumstances that he had been unable 
to ascertain. Not until the United Nations Conference on 
the Law of Treaties had the problem of the withdrawal 
of objections been reintroduced, in the same spirit. 
Although the provisions of the 1969 Vienna Convention 
offered few details in that regard, there was every reason 
to take the provisions on reservations as a model and 

98 Yearbook … 1962, vol. II, document A/CN.4/144, p. 62 (para. 5 
of draft article 19).

http://treaties.un.org
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simply to adapt to objections the rules applicable to res-
ervations included in the Guide to Practice in 2003 (draft 
guidelines 2.5.1 to 2.5.11).

29. Draft guidelines 2.7.1 (Withdrawal of objections to 
reservations) and 2.7.2 (Form of withdrawal of objections 
to reservations) merely reproduced article 22, paragraph 3, 
and article 23, paragraph 4, respectively, of the 1969 and 
1986 Vienna Conventions. The title of draft guideline 
2.7.1 might be misleading, and the Drafting Committee 
should perhaps change it. Although draft guideline 2.7.1 
introduced all the subsequent draft guidelines on the 
question of withdrawal or modification of an objection, 
in reality it dealt only with the time at which a reservation 
could be withdrawn. Draft guideline 2.7.3 (Formulation 
and communication of the withdrawal of objections to 
reservations) simply recalled that draft guidelines 2.5.4, 
2.5.5 and 2.5.6 were applicable mutatis mutandis to the 
withdrawal of objections to reservations.

30. The Commission had considered the effects of 
the withdrawal of reservations when it had studied the 
withdrawal procedure. Although rather formal pro-
cedural problems were involved, the Commission had 
considered, no doubt rightly, that it would be preferable 
to group everything on withdrawal together. Indeed, 
regardless of the effects of reservations, the effects of 
withdrawal could be dealt with in a manner vague and 
flexible enough to obviate the need to wait until the 
Commission had addressed the question. The same con-
siderations should apply to the withdrawal of objections 
to reservations, and the effects of withdrawal should be 
considered in the part of the Guide to Practice currently 
under discussion. On the other hand, it was surely not 
possible to refer to the guidelines dealing with the effects 
of the withdrawal of reservations because there the prob-
lems arose in very different—and not always simple—
terms. It was true that to withdraw an objection to a 
reservation was tantamount to accepting the reservation 
(and that was a partial response to the problem raised 
by Mr. Wisnumurti), but did that mean that the reserva-
tion had full effect on account of the withdrawal of the 
objection? The phrase “the reservation has full effect” 
in paragraph 159 of the eleventh report seemed logical, 
but it was not self-evident, if only because the effects 
of an objection were by no means unequivocal. If one 
adhered to the terms of the 1969 Vienna Convention, an 
objection could, depending on whether or not the reserv-
ing State made the declaration provided for in article 20, 
paragraph 4 (b), prevent entry into force of a treaty in 
the relations between two States. However, the effects 
of withdrawal were no more unequivocal than the effects 
of the objection. Withdrawal of the objection could also 
permit the entry into force of the treaty between all the 
parties. Just as an objection could block entry into force 
in certain specific cases, so could its withdrawal have 
the radical effect of facilitating it, and not only because 
the reservation would produce effects. In view of the 
complexity of the question, it would be preferable to 
consider that the withdrawal of an objection amounted 
to acceptance of the reservations. That was implicitly 
done in draft guideline 2.7.4 (Effect of withdrawal of 
an objection), which appeared in paragraph 160 of the 
report and which seemed adequate, once the Commis-
sion had defined the effects of acceptance.

31. It was possible, however, to be more specific with 
regard to the date on which withdrawal of an objection 
took effect. That was the purpose of draft guidelines 2.7.5 
(Effective date of withdrawal of an objection) and 2.7.6 
(Cases in which an objecting State or international or-
ganization may unilaterally set the effective date of with-
drawal of an objection to a reservation), the first paragraph 
of which was taken from article 22, paragraph 3 (b), of the 
1986 Vienna Convention. The logic of that rule was not 
necessarily irrefutable, as explained in paragraphs 163 
and 165 of the eleventh report, but in effect the result-
ing drawbacks were so limited and improbable that they 
surely did not justify rejecting an express rule contained 
in the Vienna Conventions. The rule set out in draft guide-
line 2.7.5 was obviously not imperative: not only could 
States set it aside, but it could also be paralysed by a uni-
lateral declaration by the author of the objection, whom 
nothing prevented from setting as the effective date of 
withdrawal of its objection a date later than that corre-
sponding to the presumption in the draft guideline. On the 
other hand, for the reasons indicated in paragraph 168 of 
the report, it was hardly acceptable that the author of the 
objection should set the effect of withdrawal of the objec-
tion at an earlier date, because then the reserving State, 
without being aware of it, would be bound by obligations 
that had been previously offset by the reservation, a situa-
tion which could hardly be contemplated. Of course, in 
principle the author of the reservation had every reason to 
welcome the withdrawal of the objection, because he thus 
obtained satisfaction, but in order to be able to welcome 
the withdrawal, he would still have to receive notification 
thereof.

32. It was also possible to consider—or to imagine, as 
practice was lacking—that a State or international organi-
zation might not withdraw its objection in full, but only 
in part, either by withdrawing the declaration provided 
for in article 20, paragraph 4 (b), of the Vienna Conven-
tion, which had prevented the treaty from entering into 
force in the relations between the reserving State and the 
objecting State, or by limiting the content of the objec-
tion, which would then concern only a specific part of the 
reservation. Those two possibilities were covered by the 
first paragraph of draft guideline 2.7.7 (Partial withdrawal 
of an objection), which appeared in paragraph 173 of the 
report and in which the phrase “on the treaty as a whole” 
was an implicit reference to draft guideline 1.1.1. The 
second paragraph avoided a repetition of the text of draft 
guidelines 2.7.1, 2.7.2 and 2.7.3, the latter having already 
referred to other draft guidelines.

33. The text of draft guideline 2.7.8 (Effect of a par-
tial withdrawal of an objection) was modelled on that of 
draft guideline 2.5.11 (Effect of a partial withdrawal of 
a reservation) contained in footnote 320 of the report.99 
However, for the reasons set out in paragraph 175, he had 
deemed it unnecessary to adopt such detailed provisions 
and thus proposed the text at the end of the paragraph.

34. Draft guideline 2.7.9 (Prohibition against the widen-
ing of the scope of an objection to a reservation) specifi-
cally contemplated the case in which a State that had made 

99 For the text of this draft guideline and commentary thereto, see 
Yearbook … 2003, vol. II (Part Two), pp. 91–92.
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a simple objection—i.e., without also making the declara-
tion under article 20, paragraph 4 (b), of the Vienna Con-
ventions, which made it possible to prevent the treaty from 
entering into force in the relations between the reserving 
State and the objecting State—wanted to widen its scope. 
He had already said what he thought about that procedure 
when he had introduced draft guideline 2.6.13. Just as the 
widening of the scope of a reservation, which draft guide-
line 2.3.5 addressed, must be regarded as a late formula-
tion of a new reservation, the widening of the scope of 
an objection must be taken to be a new objection which 
not only did not produce effects if it was formulated after 
the period of time stipulated in article 20, paragraph 5, of 
the Vienna Conventions but also could not be formulated 
after the initial objection made within that time period, 
even if the time period had not yet expired. That was 
tantamount to repudiating acceptance of the entry into 
force of the treaty between the two States concerned in 
the terms resulting from the interplay of reservation and 
objection, and it was out of the question, both for reasons 
of good faith and because the reserving State would not 
have the chance to take a position, and thus the object-
ing State would impose its will, although it had already 
made it known that it was in agreement with the entry into 
force of the treaty in the relations between the two States. 
That was the reason for the rather radical drafting of the 
draft guideline contained in paragraph 180 of the eleventh 
report.

35. Admittedly, the draft guidelines responded more to 
a logical and even mathematical necessity, as one member 
of the Commission had observed, although their poten-
tial practical utility could not be completely ruled out. 
He welcomed the Commission’s clear instructions to the 
Drafting Committee and hoped that all the draft guide-
lines would be referred to it. He thanked the members of 
the Commission for their positive response to most of his 
proposals and said that he was convinced by the argu-
ments put forward by nearly all those who had proposed 
changes to two of the draft guidelines.

Organization of the work of the session (continued)*

[Agenda item 1]

36. Mr. VARGAS CARREÑO said that the Planning 
Group, which he would chair as first Vice-Chairperson 
and of which Mr. Petrič had been appointed Rapporteur, 
would be composed of the following members of the 
Commission: Mr. Al-Marri, Mr. Caflisch, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Galicki, 
Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, Mr. Niehaus, 
Mr. Nolte, Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Valen-
cia-Ospina, Mr. Vázquez-Bermúdez, Mr. Wisnumurti, 
Ms. Xue and Mr. Yamada.

37. Mr. PELLET said that he would also like to join the 
Planning Group.

38. Mr. VARGAS CARREÑO said that Mr. Pellet’s 
presence in the Planning Group would be most welcome.

The meeting rose at 12.30 p.m.

* Resumed from the 2915th meeting.
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and Add.1–2, sect. C, A/CN.4/584, A/CN.4/586, A/
CN.4/L.705)

[Agenda item 4]

eleVenth rePort of the sPeCial raPPorteur (continued)

1. Mr. PELLET (Special Rapporteur), summing up the 
debate on draft guidelines 2.6.7 to 2.6.15, on the pro-
cedure for the formulation of objections, contained in 
paragraphs 87 to 144 of his eleventh report,100 said that 
the discussion on the draft guidelines had been calm, dis-
ciplined, serious and conclusive. As Special Rapporteur, 
he had been gratified to note that there had been a ready 
consensus that the draft guidelines should be referred 
to the Drafting Committee. All too often in the past, the 
Commission’s discussions had strayed from the point and 
the Drafting Committee, deprived of clear guidance, had 
been forced to depart from its role and tackle questions 
of principle. It was clear from the current debate, by con-
trast, that most of the draft guidelines had, by and large, 
given rise to few difficulties. The exceptions were draft 
guidelines 2.6.14 and 2.6.15, which clearly merited closer 
consideration. An important problem—albeit one that was 
more or less resolved—also arose in connection with draft 
guideline 2.6.12 (Non-requirement of confirmation of an 
objection made prior to the expression of consent to be 
bound by a treaty). He had, on the whole, been convinced 
by the criticisms that had been put forward.

2. To begin with the draft guidelines that had presented 
little or no difficulty, he noted that few members of the 
Commission had commented on draft guideline 2.6.7 
(Written form), but that of those who had, most had 
approved. They were right to do so, because it simply 
reflected article 23, paragraph 1, of the 1969 and 1986 
Vienna Conventions. Much the same could be said of 
draft guideline 2.6.8 (Expression of intention to oppose 
the entry into force of the treaty), although Mr. Fomba had 
wondered whether it might be appropriate to introduce a 
reference to a time limit. Such a reference was, however, 
probably unnecessary, because it appeared in other draft 
guidelines. Mr. Wisnumurti had asked whether, notwith-
standing its reflection of article 20, paragraph 4 (b), of the 

100 Reproduced in Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574.
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Vienna Conventions, it was logical for the draft guide-
line to refer both to the “making” and to the “formulat-
ing” of an objection to a reservation. While that comment 
was perhaps justified, in which case the verb “make” was 
preferable; there was a precedent in the Vienna Conven-
tions. Some words of explanation might be inserted in the 
commentary.

3. Everyone had been satisfied with draft guideline 2.6.9 
(Procedure for the formulation of objections), except for 
Ms. Escarameia, who had pointed out that the situation 
of reservations was not identical to that of objections, 
particularly because no time limit was established. It 
seemed, however, that she could accept the draft guide-
line as currently worded. A reference might be inserted 
in the commentary, pointing out that the phrase “muta-
tis mutandis” took account of the concerns expressed by 
Ms. Escarameia.

4. Rather to his surprise, given that it reflected no rule 
of positive law and took the form of a recommendation, 
draft guideline 2.6.10 (Statement of reasons) had been 
the subject of mostly favourable comment, from which 
one might perhaps conclude that the Commission, in its 
current composition, was “cautiously daring”. The most 
revolutionary proposal had—unsurprisingly—come from 
Mr. Gaja, and even that proposal did not relate directly 
to draft guideline 2.6.10, though it could most usefully 
be inserted in it. The proposal, which followed on from 
the distinction that Mr. Gaja had drawn between major 
and minor objections to reservations, was that the Com-
mission should establish a presumption, one way or the 
other, in the frequent cases in which an objecting State did 
not explain the reasons for its objection. Although he had 
already explained why the distinction between major and 
minor objections was not clear to him or, he believed, to 
others, it might conceivably be useful to establish the pre-
sumption that, in the absence of a statement of reasons, an 
objection had been made on the basis of the reservation’s 
incompatibility with the object and purpose of the treaty (a 
“major” objection); alternatively, the opposite presump-
tion could be made. His own view, however, was that 
there was not much point in such a presumption, unless 
the effects of the two kinds of objection were different, 
which he doubted. If it was decided that such a presump-
tion would be a useful addition to the draft guidelines, he 
would prefer—as would Mr. Gaja—that the objection be 
presumed to be a minor one.

5. A number of speakers, including Ms. Escarameia and 
Mr. Fomba, had approved the suggestion that the draft 
guideline should take the form of a recommendation, 
although there had been some doubts about the wording. 
Mr. McRae and Mr. Vázquez-Bermúdez had considered 
that the phrase “whenever possible” should be deleted. 
It was disappointing that only seven members had seen 
fit to respond to the question he had put to the Com-
mission when introducing the debate, namely whether 
it would be appropriate to draft a guideline parallel to 
draft guideline 2.6.10, under which reservations, too, 
should indicate the reasons why they were being made. 
Of those who had commented, Mr. McRae had expressed 
concern that States might be more reluctant to disclose 
their reasons publicly than in the case of objections, but 
that argument did not hold water, since States would be 

free to ignore the guideline, which would take the form 
of a mere recommendation. The important question was 
not whether States would follow such a recommendation 
but whether such a guideline was or was not desirable. 
Mr. Caflisch, Mr. Candioti, Ms. Escarameia, Mr. Fomba 
and Mr. Vázquez-Bermúdez had all replied in the affirma-
tive. There thus seemed to be considerable support for a 
new guideline along those lines. He was inclined to take 
it that the silence on the part of other members meant that 
they too were well disposed to the idea, but perhaps the 
Commission should break with tradition and let members 
who had not yet spoken comment on his suggestion. If 
sufficient support was forthcoming, he would prepare a 
note justifying the drafting of such a guideline.

6. Draft guideline 2.6.11 (Non-requirement of confir-
mation of an objection made prior to formal confirmation 
of a reservation) had aroused little comment, understand-
ably, since it simply repeated article 23, paragraph 3, of 
the 1986 Vienna Convention. Ms. Escarameia had, how-
ever, pointed out that, contrary to the assertion in para-
graph 114 of the report, an objection could have effects 
for the other contracting States. What she had said about 
treaties that did not enter into force as the result of an 
objection was correct, but only with regard to the plurilat-
eral treaties provided for in article 20, paragraph 2, of the 
Vienna Conventions. The same did not apply to multilat-
eral treaties in general. Although her comments would not 
affect the wording of the draft guideline, they would need 
to be reflected in the commentary.

7. Draft guideline 2.6.12 (Non-requirement of confir-
mation of an objection made prior to the expression of 
consent to be bound by a treaty) had been the subject 
of several comments, the most detailed of which had 
come from Ms. Xue, who had rightly pointed out that 
the guideline—which she did not oppose—applied only 
to formal treaties, namely those which entered into force 
only when a State deposited its instrument of ratification 
or the equivalent, as opposed to those that entered into 
force after signature alone. That principle was certainly 
very strong in francophone doctrine, and he accordingly 
welcomed the importance attached to it by Ms. Xue, but 
he wondered whether it should be mentioned in the draft 
guideline itself or whether a discussion in the commen-
tary would suffice.

8. Mr. McRae, Mr. Yamada and Mr. Hmoud had been 
concerned at the excessive time that was likely to elapse 
between the formulation of an objection and the time 
when it produced effects. Their concerns were similar to 
those expressed with regard to draft guideline 2.6.5 (b) 
(Author of an objection). He recognized that such a risk 
existed, but did not see how it could be avoided. It was 
to be hoped that the Drafting Committee would come up 
with a solution. He could not support the radical sugges-
tion made by Mr. Hmoud, since he thought it neither logi-
cal, practical, nor in line with current practice to restrict 
the freedom to formulate objections to contracting States. 
However, the line that the Drafting Committee decided to 
take on draft guideline 2.6.5 (b) would inevitably have an 
impact on the wording of draft guideline 2.6.12.

9. The main problem arising from draft guideline 2.6.13 
(Time period for formulating an objection), which largely 
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reproduced article 20, paragraph 5, of the 1986 Vienna 
Convention, related to the fact that, as he had pointed out 
in the report and in his introductory statement, it repeated 
much of the third paragraph of draft guideline 2.1.6 (Pro-
cedure for communication of reservations), which the 
Commission had, rather surprisingly, decided to retain, 
even though it related to the procedure for the commu-
nication of reservations rather than of objections. He had 
asked how the situation should be tackled: whether the 
repetition could be accepted for the first reading of the 
draft guidelines or whether either draft guideline 2.6.13 
or the third paragraph of draft guideline 2.1.6 should be 
deleted, with consequential adjustments to the commen-
tary. All those members who had spoken had favoured the 
deletion of the third paragraph of draft guideline 2.1.6. 
Surprisingly, Mr. Caflisch had said that principles were 
dangerous and had advocated taking immediate action. In 
less picturesque language, Ms. Escarameia, Mr. Fomba 
and Mr. Vázquez-Bermúdez had supported that posi-
tion. Mr. Gaja’s view seemed to be that, once the third 
paragraph of draft guideline 2.1.6 had been deleted, the 
text of the second paragraph of the same guideline and 
the text of draft guideline 2.6.13 should also be amended. 
The answer to Ms. Jacobsson’s question about the phrase 
“after it is notified of the reservation” was that the phrase 
was, as explained in paragraph 125 of the report, taken 
from article 20, paragraph 5, of the Vienna Conventions. 
He drew attention to the fact that the procedure for com-
munication of reservations, covered by draft guidelines 
2.1.5 and 2.1.6, was the subject of a lengthy commentary 
to be found in the Commission’s report to the General 
Assembly on its fifty-fourth session.101

10. As he had said at the outset, draft guidelines 2.6.14 
(Pre-emptive objections) and 2.6.15 (Late objections) had 
been the subject of the most criticism. The fact that the 
criticisms had been constructive and broadly similar in 
tenor would greatly facilitate the Drafting Committee’s 
work. He accepted the general thrust of the comments 
made, if not necessarily all the proposed textual amend-
ments. Although the two draft guidelines were, obviously, 
different, they also had much in common. In both cases, 
the author of an objection wanted to express opposition 
to a reservation outside the time frame established by 
the Vienna Conventions. He had, he believed, managed 
to give both draft guidelines real legal force, but perhaps 
he had allowed himself to be carried away by his flex-
ible conception of what could be categorized as a legal 
concept, which went beyond what most people would 
call positive law. Most speakers, however, had obviously 
thought that the draft guidelines assumed objections 
formulated outside the established time limits to have 
effects that in fact they lacked. Indeed, some, including 
Mr. Caflisch, Mr. Candioti, Ms. Escarameia, Ms. Jacobs-
son and Mr. Kolodkin, had questioned whether such a pro-
cedure could be termed an objection, and had suggested 
that it should be called a “communication”. Mr. Wisnu-
murti, however, had—rightly, in his view—said that the 
term “communication” related only to the form that such 
a reaction took; it did not convey its negative nature. 
Mr. Nolte had suggested the phrase “objecting communi-
cations”, for which, although it was acceptable in English, 
it was hard to find a satisfactory equivalent in French. His 

101 Yearbook … 2002, vol. II (Part Two), pp. 34–42.

own preference would be for the phrase “objecting decla-
rations”, since that would highlight the close relationship 
between unilateral and interpretative declarations that he 
had mentioned in his introductory statement. Although 
similar to such declarations, however, objecting declara-
tions, whether made early or late, belonged in a category 
of their own.

11. Mr. Gaja seemed to deny that pre-emptive objections 
had any legal effect, maintaining that an objecting State 
should be free to widen the scope of its objection when—
though he personally would prefer to say “until”—the 
scope of the reservation was widened. It was an important 
point: a pre-emptive objection had legal effects only once 
the reservation had actually been formulated and notified. 
That, incidentally, showed that such an objection did have 
a potential or delayed effect. Until that time, a State could 
withdraw it or widen its scope without any adverse con-
sequences. The text should, as Mr. Gaja said, be carefully 
reviewed.

12. In Mr. Caflisch’s view, such objections were real 
objections but did not take effect until the reservation 
itself was formulated. That seemed a sufficient response 
to the point raised by Ms. Xue, who had expressed doubts 
as to the usefulness of such “warning” objections, even 
though they were common practice. In his view, they 
were extremely useful: it was very important for States 
to have some idea of what kind of reaction a reservation 
was likely to provoke. As for a point raised by Ms. Escar-
ameia, it went without saying that potential objections, 
like real objections, must be communicated to the other 
parties to a treaty. Otherwise, there would be no point in 
formulating such “warning” objections.

13. Mr. Yamada had asked how the draft guideline 
would affect “intermediate” objections, such as that made 
by Japan, which was discussed in paragraph 131 of the 
report. It was a difficult question, but two points could be 
made. First, although he strongly doubted the validity of 
reservations with “super-maximum” effect, those having 
an intermediate effect, which accepted the entry into force 
of a treaty as between the reserving and the objecting State 
while excluding treaty relations to an extent going beyond 
the provisions to which the reservation related, seemed 
compatible with the Vienna Conventions, which provided 
for minimum and maximum effects in the case of reser-
vations. The second point was that, on closer inspection, 
the Japanese reservations in question proved to be sim-
ple declarations which the Government of Japan had then 
modified as it saw fit. That analysis provided further con-
firmation of the fact that there was nothing to prevent a 
State from reconsidering its pre-emptive objections. 

14. All in all, it seemed that the main objection to draft 
guideline 2.6.14 was terminological rather than really 
substantive; many members were plainly of the opinion 
that it was misleading to describe such declarations as 
objections and that the term needed some qualification. 

15. The criticism of draft guideline 2.6.15 had been 
more far-reaching, extending beyond mere terminologi-
cal questions. Mr. Kolodkin, supported by Mr. Caflisch, 
Ms. Escarameia, Mr. Fomba, Mr. Hmoud, Mr. McRae, 
Mr. Vázquez-Bermúdez, Mr. Wisnumurti and Ms. Xue had 
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submitted that late objections did not fall within the defini-
tion of objections to reservations supplied in draft guide-
line 2.6.1 as supplemented by draft guideline 2.6.13. On 
that point, he was unsure whether he had been convinced 
by Mr. Kolodkin’s line of argument or that of the mem-
bers who held similar views. First, draft guideline 2.6.1 
had deliberately—and wisely—not defined an objection in 
terms of the time at which it was entered. Secondly, he con-
tinued to be of the view that the questions of definition and 
validity should not be confused. An objection which was 
not valid for temporal reasons would nevertheless consti-
tute an objection, just as a late reservation, or a reservation 
incompatible with the object and purpose of a treaty, while 
not being valid, would still be a reservation, since definition 
and validity were separate issues. Objections, like reserva-
tions, could be valid or invalid. It could not be averred that 
a reservation was not a reservation because it was invalid, 
or that a late objection, being invalid, was not an objec-
tion. On the contrary, it was first necessary to determine 
whether a declaration could be described as a reservation 
or an objection, before going on to ascertain whether the 
reservation or objection was or was not valid.

16. It was therefore not on the basis of the argument put 
forward by Mr. Kolodkin and those who had supported 
him that he had ultimately come to agree with those mem-
bers’ basic position, but rather because, from a strictly 
positivist point of view, it was incorrect to say that what, 
for want of a better expression, he termed “late objec-
tions” produced “not all” the legal effects of an objection, 
as in point of fact they produced none of those effects. 
That conclusion would obviously entail a comprehensive 
recasting of draft guideline 2.6.15.

17. Mr. McRae’s development of Mr. Kolodkin’s argu-
ment and his explanation of why such declarations had 
practical, but no legal, effects raised a fundamental ques-
tion. The refusal to characterize the real effects produced 
by a declaration of a legal nature as “legal effects” bespoke 
a debatable and somewhat narrow conception of what 
constituted “law”. Sometimes a little general philosophy 
did not go amiss; his own notion of law was certainly 
broader than that of the vast majority of other members. 
While he did not share that highly positivist conception 
of law, he respected it and acknowledged that it was too 
widespread to warrant any attempt to oppose it. Despite 
his doctrinal regrets, he therefore conceded defeat, and in 
the Drafting Committee would support the idea that “late 
objecting declarations”, to use the infelicitous term, did 
not produce any legal effects. But after all, as Mr. Can-
dioti and Mr. Yamada had pointed out, the members were 
not meeting in order to defend doctrinal stances, but to 
help States, international organizations, courts, diplomats 
and even the academic community to put the law into 
practice.

18. He therefore recommended that draft guide-
lines 2.6.7 to 2.6.15 should be referred to the Drafting 
Committee in their entirety. 

19. The CHAIRPERSON said he took it that the Com-
mission wished to refer draft guidelines 2.6.7 to 2.6.15 to 
the Drafting Committee.

It was so decided.

20. The CHAIRPERSON invited members to turn to 
the discussion of draft guidelines 2.7.1 to 2.7.9, contained 
in paragraphs 145 to 180 of the eleventh report of the Spe-
cial Rapporteur.

21. Ms. ESCARAMEIA said that while draft guide-
line 2.7.1 (Withdrawal of objections to reservations) 
followed the wording of article 22, paragraph 2, of the 
1986 Vienna Convention, that article dealt with other pro-
cedural issues not covered by the draft guideline in ques-
tion which, as the Special Rapporteur had emphasized, 
was concerned only with the time at which an objection 
to a reservation might be withdrawn. She therefore won-
dered why it had not been entitled “Time of withdrawal of 
objections to reservations”.

22. She concurred with the contents of draft guide-
lines 2.7.2 (Form of withdrawal of objections to reserva-
tions) and 2.7.3 (Formulation and communication of the 
withdrawal of objections to reservations). However, the 
title of draft guideline 2.7.4, “Effect of withdrawal of an 
objection”, was too broad. Although the provisions of 
article 20, paragraph 5, of the Vienna Convention were 
applicable to objections, withdrawal of the latter could 
have several additional effects, which the Commission 
had yet to consider. For that reason, it might be advisable 
to amend the title to a wording such as “Acceptance of 
reservation by the withdrawal of an objection”, to make it 
more consonant with its contents.

23. While she endorsed draft guidelines 2.7.5 (Effective 
date of withdrawal of an objection), 2.7.6 (Cases in which 
an objecting State or international organization may uni-
laterally set the effective date of withdrawal of an objec-
tion to a reservation) and 2.7.7 (Partial withdrawal of an 
objection), she considered that the title of draft guideline 
2.7.8 (Effect of a partial withdrawal of an objection) was 
also too broad.

24. She did not agree with the suggestion, in para-
graph 171 of the report, that the arguments for allowing a 
partial withdrawal of a reservation might be transposed to 
the case of a partial withdrawal of objections. In fact, res-
ervations often undermined the integrity of the treaty and 
should clearly be discouraged if they were incompatible 
with its object and purpose, whereas objections promoted 
and sought to preserve the integrity of a treaty since they 
were intended to persuade the reserving State to change 
its opinion. They thus fulfilled an important role and 
could even draw attention to the invalidity of a reserva-
tion. No exact parallel could therefore be drawn between 
the partial withdrawal of reservations and of objections.

25. As for the widening of the scope of an objection, 
she had been surprised to note that, in paragraph 178 of 
the report, concerning draft guideline 2.7.9 (Prohibition 
against the widening of the scope of an objection to a res-
ervation), the Special Rapporteur seemed to infer from the 
lack of State practice that such widening was prohibited. 
In other cases, however, the Commission had not cited 
a dearth of State practice as grounds for concluding that 
such a practice was forbidden.

26. It was also hard to accept the strict prohibition con-
tained in that draft guideline against any widening of the 
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scope of an objection to a reservation, even within the 
12-month period prescribed by the 1969 Vienna Con-
vention for the formulation of an objection, especially in 
view of the fact that the opposite presumption applied in 
the case of reservations. The reason given for prohibit-
ing the widening of the scope of an objection was that it 
was inconsistent with the principle of good faith. No such 
argument had, however, been advanced when the Com-
mission had agreed to the widening of the scope of res-
ervations. Clearly, other members’ conception of a treaty 
was rather more contractual than her own, which was 
more concerned with preventing attacks on the integrity 
and validity of a treaty. She failed to see why an objection 
should not be widened within the 12-month period. Even 
after that period, some form of statement, which might 
not be termed an objection but which had the effect of 
giving warning of a party’s dissatisfaction with the res-
ervation, ought to be permitted. Draft guideline 2.7.9 
was therefore too rigid, especially when compared with 
the regime applicable to reservations. The Commission 
should draft a different guideline permitting the widening 
of the scope of an objection when it occurred within the 
12-month period.

27. The provisions on reservations in the 1969 Vienna 
Convention clearly indicated the time period within which 
reservations could be made, a matter of such importance 
that it was even an element of the definition of a reserva-
tion: under article 2, paragraph 1 (d), reservations could 
be made only up until the time the State became a party to 
a treaty. Draft guideline 2.3.1 had, however, permitted the 
late formulation of reservations, provided that no other 
contracting party objected.102 The Commission had also 
allowed the widening of the scope of a reservation, if no 
contracting party objected, in draft guideline 2.3.5.103 In 
Ms. Escarameia’s view, those draft guidelines conflicted 
with the Vienna Convention and sanctioned a practice that 
was undesirable. 

28. Article 20, paragraph 5, of the 1986 Vienna Con-
vention provided that a State or international organiza-
tion could raise an objection to a reservation within 12 
months of being notified of the reservation, but did not 
specify how many objections could be made to the same 
reservation within that period and was silent on the pos-
sibility of widening the scope of an objection to a reser-
vation within those 12 months. While she conceded that 
such action might constitute abuse of a right and would 
not always be consonant with good faith, that was not 
true in all circumstances. Since draft guideline 2.7.9 cat-
egorically prohibited any such widening, the Commis-
sion seemed to be applying more favourable treatment 
to reservations than to objections. She could not agree 
with that approach. 

29. While draft guidelines 2.7.1 to 2.7.8 could be 
referred to the Drafting Committee, draft guideline 2.7.9 
deserved further consideration, and might need to be sup-
plemented with a further guideline.

102 For the text of this draft guideline and the commentary thereto, 
see Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 185–189.

103 For the text of this draft guideline and the commentary thereto, 
see Yearbook … 2004, vol. II (Part Two), pp. 106–108.

30. Mr. GAJA said that, if he had understood correctly, 
the reason the Special Rapporteur was of the opinion that 
the scope of an objection to a reservation could not be 
widened was that, once an objection had been made, the 
treaty entered into force as between the reserving State 
and the objecting State, unless the latter opposed the entry 
into force of the treaty in their bilateral relations. Hence 
a subsequent objection to the reservation, even within the 
period prescribed by the Vienna Convention, would not 
produce any effect, as the reservation would be deemed to 
have already been accepted.

31. That argument could apply only if the reservation 
to which the objection was made was the only one to be 
formulated by a State or international organization. In the 
event of several reservations being made, there was noth-
ing to prevent a State from raising an objection first to 
one reservation, then to another, within the time period 
mentioned in article 20, paragraph 5, of the Vienna Con-
vention. That possibility was not excluded by the Vienna 
Convention. While all reservations had to be made, or 
confirmed, at the time of ratification or of any other act of 
acceptance of the treaty, there was nothing to indicate that 
objections must all be made at the same time. It would be 
helpful to make that point in a draft guideline, or at least 
in the commentary.

32. Similarly, it would be advisable to specify, at least 
in the commentary, that if a reservation had been com-
pletely withdrawn, the objection pertaining to it automati-
cally ceased to have effect and required no withdrawal. 
In the event of the partial withdrawal of a reservation, the 
situation was more complicated and should be elucidated 
in the commentary.

33. Mr. PETRIČ began by thanking the Secretariat, and 
in particular Ms. Arsanjani, Secretary to the Commission, 
for their friendly and effective assistance in the prepa-
ration of the Commission’s work, and in enabling new 
members to integrate into the Commission and resolve 
the many practical problems associated with their stay in 
Geneva.

34. The topic of reservations to treaties was both intel-
lectually stimulating and of great practical importance. 
The highly diversified and sometimes controversial prac-
tice of States and international organizations with regard 
to reservations and objections thereto called for the for-
mulation of guidelines on those matters. The Special 
Rapporteur’s proposals were well grounded in existing 
practice, the conclusions of previous special rapporteurs, 
and the relevant jurisprudence and doctrine.

35. He concurred with the Special Rapporteur’s views, 
conclusions and proposals concerning the withdrawal and 
modification of objections to reservations, as set forth in 
paragraphs 145 to 180 of his eleventh report. He endorsed 
the conclusion set forth in paragraph 150 that, although 
the withdrawal of a reservation and the withdrawal of an 
objection had different effects on the life of a treaty and 
differed in their nature and their addressees, they were 
similar enough to be governed by comparable rules and 
procedures. The Special Rapporteur had been wise to 
focus on the form of, procedure for and effects of with-
drawing an objection to a reservation, the time at which 
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such a withdrawal produced effects, and the issues raised 
by partial withdrawal and the widening of the scope of an 
objection to a reservation.

36. The 1969 and 1986 Vienna Conventions provided 
clear answers to some of those issues. Draft guidelines 
2.7.1 and 2.7.2 reproduced the wording of the Vienna 
Conventions and therefore required no amendment or in-
depth discussion. Similarly, draft guideline 2.7.3 was both 
logical and acceptable in that it proposed that guidelines 
2.5.4, 2.5.5 and 2.5.6 should be applicable mutatis mutan-
dis to the withdrawal of objections to reservations.

37. He endorsed the Special Rapporteur’s view that the 
withdrawal of an objection produced more effects than 
the withdrawal of a reservation. For that reason, the com-
plicated questions discussed in paragraphs 158 to 160 of 
the report regarding draft guideline 2.7.4 would clearly 
have to be revisited in due course. As for draft guideline 
2.7.5 (Effective date of withdrawal of an objection), the 
Special Rapporteur’s proposal to reproduce the wording 
of article 22, paragraph 3 (b), of the 1969 Vienna Con-
vention in the draft guideline was sensible. Any attempt 
to reflect all the problems and considerations set out in 
paragraphs 161 to 167 of the report would probably only 
render the draft guideline less clear.

38. Draft guideline 2.7.6 (Cases in which an objecting 
State or international organization may unilaterally set the 
effective date of withdrawal of an objection to a reser-
vation) and the reasoning behind it should not give rise 
to any major difficulties at the present stage. However, 
the question of the partial withdrawal of objections (draft 
guideline 2.7.7) was extremely complex, especially if one 
accepted the premise that a distinction must be drawn 
between different categories of objections according to 
their effects, ranging from super-maximum, to maximum, 
to normal. Although, in the Special Rapporteur’s opinion, 
the need for a rule was hypothetical, since there were no 
real cases of a partial withdrawal of an objection, draft 
guideline 2.7.7 did not provide any answers to the main 
queries raised in paragraph 172 as to the legal effects of 
such a partial withdrawal, and further consideration of 
that topic would therefore be required. The superfluous 
word “that” in the last line of the first paragraph of draft 
guideline 2.7.7 was probably indicative of drafting dif-
ficulties, and should be deleted.

39. The structure of draft guidelines 2.7.7 (Partial with-
drawal of an objection) and 2.7.8 (Effect of a partial with-
drawal of an objection) should be more logical. Draft 
guideline 2.7.7 should be confined to the right to make 
a partial withdrawal and to the procedure for doing so, 
while draft guideline 2.7.8 should be concerned with the 
legal effects of a partial withdrawal. As a result, the sec-
ond sentence in draft guideline 2.7.7 should be transposed 
to draft guideline 2.7.8. 

40. Draft guideline 2.7.9 (Prohibition against the wid-
ening of the scope of an objection to a reservation) was 
interesting, because no mention had been made of the 
possibility of such a practice, either in the Commission’s 
previous work, or in the Vienna Conventions (including 
the travaux préparatoires thereto). The Special Rappor-
teur had been right to conclude in paragraphs 176 to 180 

of his report that such action was simply not possible. 
Draft guideline 2.7.9 reflected that fact and was there-
fore acceptable. It was, however, necessary to consider 
whether there was any need for such a guideline, since it 
would be inadvisable to give States the impression that 
widening the scope of an objection to a reservation might 
become admissible at some time in the future. 

41. With that proviso, he was in favour of referring draft 
guidelines 2.7.1 to 2.7.9 to the Drafting Committee.

The meeting rose at 11.10 a.m.
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Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič, Mr. Sab-
oia, Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas Car-
reño, Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Ms. Xue, 
Mr. Yamada.

Organization of the work of the session (continued)*

[Agenda item 1]

1. The CHAIRPERSON announced that the Bureau, 
which had agreed on the work plan for the following 
three weeks, had concluded that the Commission could 
complete its consideration of the reports of Special Rap-
porteurs currently before it by 5 June and therefore rec-
ommended that the first part of the session should be 
shortened by three days. That recommendation was con-
sistent with the repeated request made by the General 
Assembly in its resolutions encouraging the Commission 
to take “cost-saving measures”. If he heard no objection, 
he would take it that the Commission agreed with the 
Bureau’s recommendation.

It was so decided.

Reservations to treaties (continued) (A/CN.4/577 
and Add.–21, sect. C, A/CN.4/584, A/CN.4/586, A/
CN.4/L.705)

[Agenda item 4]

eleVenth rePort of the sPeCial raPPorteur (concluded)

2. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the topic 
of reservations to treaties and in particular draft guide-

* Resumed from the 2918th meeting.
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lines 2.7.1 to 2.7.9 proposed by the Special Rapporteur in 
his eleventh report.104

3. Mr. GALICKI asked whether the draft guidelines 
concerning withdrawal and modification of objections to 
reservations also covered pre-emptive and late objections 
and, if so, to what extent. He endorsed the comment made 
by a number of members that it would be preferable to 
speak of pre-emptive or late “communications”. Given 
that the draft guidelines were based on both the 1969 and 
the 1986 Vienna Conventions, they should all include a 
reference to international organizations; that was not cur-
rently the case in draft guidelines 2.7.4 and 2.7.6, and they 
ought to be changed accordingly.

4. Mr. CAFLISCH said that he had a number of com-
ments on draft guidelines 2.7.6 and 2.7.7 considered 
together with draft guideline 2.7.8 and also on draft 
guideline 2.7.9. Draft guideline 2.7.6 (Cases in which an 
objecting State or international organization may unilater-
ally set the effective date of withdrawal of an objection to 
a reservation) was an exception to the principle set out in 
draft guideline 2.7.5 which held that the withdrawal of an 
objection to a reservation became operative when notifi-
cation of the withdrawal had been received by the author 
of the reservation. That allowed the author of the objec-
tion to set the time at which withdrawal took effect. That 
time, unilaterally decided by the author of the objection, 
must nevertheless be later than the time of notification of 
withdrawal. If that was not the case, i.e. if withdrawal of 
the objection could become operative prior to notifica-
tion, an objection could be withdrawn without the author 
of the reservation being notified. That would be contrary 
to the fundamental principle of mutuality inherent in the 
law of treaties. At a practical level, since withdrawal of 
the objection could, pursuant to draft guidelines 2.7.7 
and 2.7.8, be complete or partial and might also have 
very diverse effects, a situation of great legal uncertainty 
would occur, at least between the time at which the with-
drawal, unilaterally determined by the State or interna-
tional organization, took effect and the time withdrawal 
was notified. That being said, the author of the objection 
was also its master and, by limiting the scope of the objec-
tion, rendered a service to the author of the reservation. 
The author of the objection could set the time at which the 
withdrawal of the objection took effect provided that the 
author of the reservation was notified—in other words, 
provided that the withdrawal did not become operative 
before notification. Thus, draft guideline 2.7.6 went in the 
right direction.

5. With regard to draft guidelines 2.7.7 (Partial with-
drawal of an objection) and 2.7.8 (Effect of a partial with-
drawal of an objection), he noted that in his commentary 
the Special Rapporteur had clearly illustrated the diffi-
culties posed by the possibility of partial withdrawal of 
objections as well as the lack of State practice in that area 
(para. 170 of the report), and thus the need to elaborate 
simple guidelines, which the two draft guidelines seemed 
to be. Draft guideline 2.7.7 was meant to cover the actual 
possibility of partial withdrawals of objections, whereas 
draft guideline 2.7.8 was supposed to specify the effects 

104 Reproduced in Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574.

of such partial withdrawals in a very general way, as 
Mr. Petrič had pointed out. The difference was not clear-
cut, however, and that was somewhat awkward. The sec-
ond sentence of the first paragraph of draft guideline 2.7.7 
specified that “[t]he partial withdrawal limits the legal 
effects of the objection on the treaty relations between the 
author of the objection and … the author of the reserva-
tion or on the treaty as a whole”. That statement was cor-
rect, but it had to do with the effects of partial withdrawal 
and might—in fact, ought to—appear in draft guideline 
2.7.8 rather than in draft guideline 2.7.7.

6. Draft guideline 2.7.9 (Prohibition against the wid-
ening of the scope of an objection to a reservation), the 
last one in the eleventh report, prohibited the widen-
ing of the scope of objections to reservations “under 
way”. He believed that a parallel did and should exist 
with the problem of widening of the scope of reserva-
tions. If the widening of the scope of reservations or of 
objections were permitted, this would be prejudicial to 
article 19 and article 20, paragraph 5, of the 1969 and 
1986 Vienna Conventions. The possibility of widening 
the scope of an objection “under way” might, depending 
on its terms and the terms of the initial objection, allow 
the author of the objection to evade, entirely or partly, 
treaty obligations towards the author of the reservation. 
In other words, the text of draft guideline 2.7.9 was 
indispensable. It would stifle, a fortiori, any temptation 
on the part of a State or international organization to 
formulate an objection, withdraw it and then formulate 
an objection with a wider scope, although it seemed that 
if a widening of scope were permitted, it would at least 
presuppose that the initial objection was valid when the 
scope was widened.

7. He was in favour of referring draft guidelines 2.7.1 to 
2.7.9 to the Drafting Committee.

8. Mr. FOMBA said, with regard to the question of 
withdrawal and modification of objections to reserva-
tions, that the Special Rapporteur, having noted that the 
Vienna provisions contained not only a number of certain-
ties but also, and most importantly, several uncertainties, 
that the Commission’s work on the withdrawal of objec-
tions was very modest, that State practice was virtually 
non-existent and that the Vienna provisions needed to be 
explained and made more specific, had rightly and logi-
cally concluded in paragraph 151 of his eleventh report 
that it was necessary to follow the example of the draft 
guidelines on withdrawal and modification of reserva-
tions. Given that, as indicated in footnote 294, the central 
question of the effects of reservations, acceptances and 
objections would be the subject of a later report, the Spe-
cial Rapporteur had been correct in saying that it would 
be premature to assert that the consequence of withdraw-
ing an objection was that “the reservation had full effect” 
and had rightly underscored the manifold and complex 
nature of the effects of withdrawal of an objection, which 
he illustrated eloquently with examples (paras. 159 and 
160 of the report). He himself therefore endorsed draft 
guidelines 2.7.4, 2.7.5 and 2.7.6, which did not pose any 
particular problem.

9. As to the partial withdrawal of objections and the 
effects thereof, he said that the terminology used in 
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paragraph 169 of the report might well be confusing to 
the inexperienced reader because it covered “maximum”, 
“super-maximum”, “intermediary” and “minimum” 
effects, as well as “normal” or “simple” objections. How-
ever, a closer look revealed that there was a certain, not to 
say definite, logic in that terminology because it at least 
made an understanding possible. He also agreed with 
the Special Rapporteur when he said in paragraph 170 
that the fact that no case of a partial withdrawal of an 
objection had occurred in State practice did not appear 
to be sufficient grounds for ruling out that hypothesis. 
Personally, he thought that it would be more appropriate 
in paragraph 171 to say “to give greater effect” rather 
than “to give full effect” so as to keep the same logic 
and consistency throughout the line of reasoning. He 
also agreed with the Special Rapporteur that, in view of 
the complexity of the effects of objections, it was wise 
and sufficient to adopt a draft guideline 2.7.7 worded 
in general terms, as the Special Rapporteur proposed in 
paragraph 173. With respect to draft guideline 2.7.8, he 
considered it logical and relevant to adopt a text suffi-
ciently broad and flexible to cover all possible cases. On 
draft guideline 2.7.9, he shared the Special Rapporteur’s 
conclusion that it seemed necessary to specify firmly 
that it was not possible to widen the scope of an objec-
tion to a reservation. To allow such a possibility would 
open a Pandora’s box with regard to legal certainty and 
treaty relations. On that point, the argument which the 
Special Rapporteur developed in paragraph 176 of the 
report was sound, relevant and consistent.

10. He, too, was in favour of referring draft guide-
lines 2.7.1 to 2.7.9 to the Drafting Committee.

11. Mr. McRAE said that as he was in broad agreement 
with the tenor of draft guidelines 2.7.1 to 2.7.9, he would 
confine himself to commenting on draft guideline 2.7.9, 
relating to the widening of the scope of an objection. At 
the previous meeting, Ms. Escarameia had pointed out the 
inconsistency between allowing the widening of a reser-
vation but not the widening of the scope of an objection 
to a reservation. If, as was contemplated in draft guide-
line 2.3.5, a widened reservation was treated in the same 
category as a late reservation, it took effect as a reser-
vation only if no other contracting party objected. He 
was thus not certain whether there was an exact parallel 
between widening the scope of a reservation and widen-
ing the scope of an objection, if only because there was 
no such thing as an objection to an objection. The broader 
argument put forward by the Special Rapporteur in para-
graph 178 of the report was that if the scope of objections 
could be widened, the treaty relations with the reserving 
State could constantly be changed by the objecting State 
if it continually engaged in such widening. Ms. Escara-
meia had rightly noted that there was a built-in restraint, 
namely the 12-month time period for making objections. 
An objecting State should be allowed to widen the scope 
of its objection during that period. For example, it might 
have been convinced by objections by other States that 
its own objection was too narrow. There was therefore no 
reason why a State should not be able to modify its posi-
tion, provided that it did so within the 12-month period. 
Perhaps that point should be made explicit in draft guide-
line 2.7.9.

12. He suggested the inclusion of a recommendation 
that reasons should be given for withdrawal of an objec-
tion. Some members might find it odd that he should 
formulate such a recommendation on withdrawal of 
an objection when he had been reluctant to call for an 
explanation of reasons for reservations, but he had been 
impressed by the arguments put forward at the meeting 
with human rights treaty body experts, at which it had 
been explained that encouraging States to give reasons 
for their reservations would promote the “reservations 
dialogue”. He could understand why it might not be nec-
essary to provide reasons for the withdrawal of a reser-
vation, because the specific intent there was to end the 
reservations dialogue, but withdrawal of an objection was 
different because the treaty relations, including the reser-
vation, continued to exist, and the reservation still had to 
be dealt with in the context of the treaty as a whole. Giv-
ing reasons for the withdrawal of an objection might help 
the treaty body understand why the reservation was now 
viewed in a different light, and that might facilitate the 
dialogue between the treaty body and the reserving State. 
Moreover, if the treaty body had to make a determina-
tion of the validity of a reservation, knowing the reasons 
for the withdrawal of the objection could only be help-
ful. He therefore suggested that the Special Rapporteur 
should add a draft guideline recommending that reasons 
should be given for the withdrawal of an objection. With 
that addition, he agreed with those who had suggested 
that the draft guidelines should be referred to the Drafting 
Committee.

13. Mr. YAMADA said that he did not have any prob-
lems with draft guidelines 2.7.1 (Withdrawal of objections 
to reservations), 2.7.2 (Form of withdrawal of objections 
to reservations) or 2.7.3 (Formulation and communica-
tion of the withdrawal of objections to reservations). With 
regard to draft guideline 2.7.4 (Effect of withdrawal of 
an objection), he had difficulty grasping the manifold 
and complex nature of the withdrawal of an objection 
but agreed with the Special Rapporteur’s conclusion, 
which was reflected in the text of the draft guideline. 
Draft guidelines 2.7.5 (Effective date of withdrawal of an 
objection) and 2.7.6 (Cases in which an objecting State or 
international organization may unilaterally set the effec-
tive date of withdrawal of an objection to a reservation) 
did not present any problems.

14. As to draft guidelines 2.7.7 and 2.7.8, which related 
to the legal effects of the partial withdrawal of an objec-
tion, he said that it was premature to discuss the legal 
effects of reservations and objections to those reservations 
before the Special Rapporteur had presented his report 
on the question. The Commission had not dealt with the 
legal effects of an objection except in the case of draft 
guideline 2.6.4 (Freedom to oppose the entry into force 
of the treaty vis-à-vis the author of the reservation). Draft 
guideline 2.6.1 (Definition of objections to reservations) 
only defined the intention of the author of an objection, 
while draft guideline 2.6.4 specified the legal effects of 
an objection when the author of an objection opposed the 
entry into force of the treaty—the sole case, in his view, 
where an objection had legal effects. It was, of course, 
dangerous to simplify that complex matter. However, if 
a reservation sought to exclude the legal effect of certain 
provisions of a treaty, regardless of what the objecting 
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State did (remain silent, accept the reservation or object to 
the reservation), the reservation formulated by a reserving 
State remained valid vis-à-vis an objecting State as long 
as the objecting State did not oppose the entry into force 
of the treaty between itself and the reserving State. In 
other words, an objection in such a case was tantamount 
to a policy statement; accordingly, the only case in which 
a partial withdrawal of a reservation had legal effect was 
when the objecting State sought to restore treaty relations 
with the reserving State. However, he was not opposed 
to draft guidelines 2.7.7 and 2.7.8 as drafted by the Spe-
cial Rapporteur, even though there was some duplication 
between the second sentence of draft guideline 2.7.7 and 
draft guideline 2.7.8; the matter could be dealt with in the 
Drafting Committee.

15. With regard to draft guideline 2.7.9, he had under-
stood that, according to the Special Rapporteur, the wid-
ening of the scope of an objection was prohibited even 
within the 12-month period during which an objection 
could be formulated. That was a rather sweeping state-
ment, and he shared Ms. Escarameia’s point of view in 
that regard. In paragraph 177 of the eleventh report, the 
Special Rapporteur cited the case in which a State had 
formulated an initial objection that had not precluded 
the entry into force of the treaty as between itself and 
the reserving State and had later widened the scope of 
its objection, thereby precluding treaty relations. If the 
application of draft guideline 2.7.9 was limited to that 
case, it would not pose any problem, but if a State wished 
to widen the scope of an objection without altering the 
treaty relations, why was it necessary to be so strict as 
to prohibit such a step? As he had said earlier, such an 
objection was a policy statement, and the Commission 
should be more flexible. There was also another case, 
that in which a signatory State formulated an objection 
to a reservation before formally becoming a party to the 
treaty and then wished to formulate an additional objec-
tion upon becoming a party to the treaty within the pre-
scribed 12-month period.

16. He supported the referral of all the draft guidelines 
to the Drafting Committee, which should be asked to take 
into account the views expressed in plenary.

17. Mr. AL-MARRI commended the Special Rappor-
teur and said that his report, which dealt with the past five 
years of the Commission’s work on the topic, covered the 
main problems raised by reservations to treaties. The ques-
tion was a very technical one, on which the Special Rap-
porteur had conducted thorough research, leading him to 
formulate excellent proposals based on the many existing 
norms and customs. The eleventh report addressed sev-
eral issues relating to the law of treaties, notably the ques-
tion of who could decide on the validity of reservations 
and the question of reservations to human rights treaties. 
The draft guidelines that had been presented were a good 
starting point for legal experts, academics and students of 
international law. Several of the guidelines had to do with 
the formulation and withdrawal of reservations and had a 
clear basis. However, the Commission needed to consider 
one very important question, namely the freedom to for-
mulate objections, because objections sometimes had no 
legal effect when the treaty entered into force. They could 
also have no effect on relations between the objecting 

State and the reserving State, and there was thus no need 
to elaborate a draft guideline on that aspect.

18. The CHAIRPERSON invited the Special Rappor-
teur to summarize the debate on his eleventh report on 
reservations to treaties.

19. Mr. PELLET (Special Rapporteur) said that reser-
vations were not an absolute or even a necessary evil; 
although they had certain disadvantages, including that 
of having an effect on the integrity of a treaty (and there 
the dialectic between integrity and universality came up 
again), they also had advantages, a fact which some mem-
bers of the Commission seemed to overlook, in particular 
the advantage of allowing States which otherwise would 
not do so to become parties, since reservations were 
based on the State’s consent and sometimes conditioned 
it. He had had the impression that Ms. Escarameia had 
proceeded from the fundamentally flawed principle that 
reservations were inherently bad, whereas he had started 
from the much more historical and formal premise that 
the procedure for objections had always been treated in 
the same way as the procedure for reservations.

20. Notwithstanding the firm “philosophical” stance he 
had taken on reservations, he was not insensitive to the 
criticism of draft guideline 2.7.9 voiced by Ms. Escara-
meia and supported by Mr. McRae and Mr. Yamada. He 
did in fact believe that widening the scope of an objection 
to a reservation could be accepted if it really took place 
within the 12-month period, as Mr. Caflisch had stressed, 
and provided that such widening did not have the effect of 
modifying treaty relations, Mr. Gaja and Mr. Yamada hav-
ing suggested the proper course to take in that regard. That 
tied in with Mr. Gaja’s comment that a distinction should 
be drawn between the case in which the reserving State 
formulated a reservation and the much more complex one 
in which it formulated several reservations. It was cer-
tainly not necessary for draft guideline 2.7.9 to enter into 
all those details, since the situation had never presented 
itself and perhaps never would. However, it would be a 
good idea to refer it to the Drafting Committee, which, 
bearing the notion of the plurality of reservations in mind, 
might perhaps clarify the problem of the ratione temporis 
and add at the end a phrase such as “if the effect of the 
objection is to modify treaty relations” or “if withdrawal 
does not have the effect of modifying treaty relations”. On 
Mr. Galicki’s question as to whether the draft guideline 
covered later or pre-emptive objections, he maintained 
that preemptive objections were potential objections that 
were subordinated to an act conditioning the entry into 
force of the reservation, and thus his reply was in the 
affirmative in the current case, whereas late objections, 
which did not have legal effects, were not concerned.

21. Ms. Escarameia was right to say that draft guide-
line 2.7.1 (Withdrawal of objections to reservations) should 
specify the time of withdrawal. Draft guidelines 2.7.2, 
2.7.3 and 2.7.5 had not been the subject of comments or 
endorsed by speakers. As to draft guideline 2.7.4 (Effect of 
withdrawal of an objection), the title of which Ms. Escara-
meia considered too broad and proposed to reword to read 
“Acceptance of reservation by the withdrawal of an objec-
tion”, it would probably be preferable to leave the matter to 
the Drafting Committee, which should also reintroduce the 



42 Summary records of the first part of the fifty-ninth session

words “international organizations”, wrongly omitted in 
draft guidelines 2.7.4 and 2.7.6, as Mr. Galicki had pointed 
out. Mr. Yamada had asked why draft guideline 2.7.4, 
whose wording he had not criticized, was so complex, 
and he had answered his own question by commenting on 
draft guideline 2.7.7: those draft guidelines were complex 
because they dealt with complex questions. That said, he 
had been imprudent to say that a simple objection was 
merely a policy statement. Although Mr. Al-Marri seemed 
to be in agreement, he himself was hesitant and could not 
subscribe to that idea at present. He had tried to elaborate 
the draft guidelines, and draft guidelines 2.7.7 and 2.7.8 in 
particular, which Mr. Yamada had commented on at length, 
so as not to prejudge the question. On the other hand, 
Mr. Petrič and Mr. Yamada, supported by Mr. Caflisch, 
had probably been right to say that the second sentence 
of draft guideline 2.7.7 should be moved to draft guide-
line 2.7.8, in connection with which Ms. Escarameia had 
argued that objections should be encouraged and reserva-
tions discouraged.

22. He noted, however, that all members of the Com-
mission were in favour of referring the draft guidelines to 
the Drafting Committee, on the understanding that draft 
guideline 2.7.9 was most in need of recasting, bearing in 
mind the issue of the 12-month period. He welcomed the 
dialogue that had taken place and stressed that the topic 
was indeed complex because it had given rise to a pro-
tracted debate on purely procedural problems. Once it had 
completed its considerations of problems of formulation 
and procedure, the Commission would be able to resume 
its elaboration of the third part of the Guide to Practice, 
in particular questions of validity, the effects of possible 
invalidity and the effects of reservations and objections.

23. Mr. PETRIČ said that he firmly supported 
Mr. McRae’s proposal and thought that something should 
be added about explaining the reasons for objections. The 
discussion which the Commission had had with human 
rights experts had highlighted the full significance of 
the question, and he had been persuaded by the experts’ 
approach to reservations.

24. The CHAIRPERSON, noting that the Special Rap-
porteur and several other members had recommended that 
draft guidelines 2.7.1 to 2.7.9 should be referred to the 
Drafting Committee, said that if he heard no objection, he 
would take it that the Commission agreed to that proposal.

It was so decided.

Organization of the work of the session (continued)

[Agenda item 1]

25. In conformity with the wish expressed by Mr. Yam-
ada, Special Rapporteur on shared natural resources, the 
CHAIRPERSON proposed that a working group on the 
topic should be reconvened, to be chaired by Mr. Candioti. 
He took it that the Commission approved that proposal.

It was so decided.

The meeting rose at 11.10 a.m.

2921st MEETING

Friday, 18 May 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, Mr. Nolte, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vázquez-Bermúdez, Mr. Wako, 
Mr. Wisnumurti, Ms. Xue, Mr. Yamada.

Shared natural resources105 (A/CN.4/577 and 
Add.1–2, sect. A, A/CN.4/580,106 A/CN.4/L.717107)

[Agenda item 2]

fourth rePort of the sPeCial raPPorteur

1. The CHAIRPERSON invited Mr. Yamada, Special 
Rapporteur on shared natural resources, to introduce his 
fourth report on the topic (A/CN.4/580).

2. Mr. YAMADA (Special Rapporteur) said that the topic 
of shared natural resources, which had been included in 
the programme of work of the Commission since 2002,108 
was generally perceived to cover three kinds of natural 
resources: groundwaters, oil and natural gas. The Com-
mission had decided to take a step-by-step approach and 
to focus first on groundwaters.109 At the previous session, 
it had adopted on first reading a set of 19 draft articles 
on the law of transboundary aquifers, which it had trans-
mitted to the United Nations General Assembly together 
with the commentaries thereto. The text of the draft arti-
cles and the commentaries were reproduced in Chapter VI 
of the report of the Commission on the work of its fifty-
eighth session.110

3. In the discussions held in the Sixth Committee of 
the General Assembly at its sixty-first session in 2006, 
the delegations had welcomed the timely adoption of the 
draft articles on first reading and had expressed gener-
ally favourable responses to them. Those responses were 
reflected in section A of the topical summary of the dis-
cussion in the Sixth Committee of the General Assembly 
during its sixty-first session, prepared by the Secretariat 
(A/CN.4/577 and Add.1–2). He was expecting to receive 
Governments’ written comments and observations on 
the draft articles by 1 January 2008, as requested by the 

105 For the text of the draft articles on the law of transboundary 
aquifers adopted on first reading by the Commission and the 
commentaries thereto, see Yearbook … 2006, vol. II (Part Two), 
chap. VI, sect. C, pp. 91 et seq., paras. 75–76.

106 Reproduced in Yearbook … 2007, vol. II (Part One).
107 Mimeographed, available on the Commission’s website. See also 

below the summary record of the 2947th meeting, paras. 114–117.
108 Yearbook … 2002, vol. II (Part Two), p. 100, paras. 518–519.
109 Ibid., p. 101, para. 520.
110 Yearbook … 2006, vol. II (Part Two), chap. VI, sect. C, pp. 91 et 

seq., paras. 75–76.
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Commission.111 Accordingly, the Commission should 
defer consideration of the draft articles on second read-
ing until its sixtieth session in 2008, by which time those 
comments and observations would have been submitted.

4. UNESCO, which had rendered valuable assistance 
to the Commission for the past five years as the United 
Nations coordinating agency on the global water issue, 
was holding regional seminars in association with a 
number of regional organizations to brief Governments 
on the draft articles adopted on first reading, in order to 
assist them in formulating their comments. The first such 
seminar, for European Governments, was scheduled to 
take place in Paris at the end of May 2007. UNESCO 
also planned to hold a seminar in Canada for North 
American Governments and another in Argentina for 
Latin American and Caribbean Governments, both in the 
summer of 2007.

5. There was, however, one aspect of the topic that the 
Commission must address at the present session, namely 
the relationship between the work on transboundary aqui-
fers and possible future work on oil and natural gas. The 
first time the Commission had dealt with shared natural 
resources had been when it had formulated draft articles 
on the law of the non-navigational uses of international 
watercourses,112 which had eventually resulted in the 
1997 Convention on the Law of the Non-Navigational 
Uses of International Watercourses (hereinafter the “1997 
Watercourses Convention”). Article 2 of the Convention 
defined “watercourse” as “a system of surface waters and 
groundwaters constituting by virtue of their physical rela-
tionship a unitary whole and normally flowing into a com-
mon terminus”. Thus, the 1997 Watercourses Convention 
covered international surface waters, i.e. rivers and lakes, 
and only such groundwaters as were hydraulically linked 
to international surface waters. The last Special Rappor-
teur for the topic, the late Robert Rosenstock, had wanted 
to have the Convention also cover transboundary ground-
waters that were not linked to surface waters, and he had 
called such groundwaters “confined groundwaters”.113 
However, most members of the Commission had felt that 
confined groundwaters were more akin to oil and gas and 
that separate studies were required for them. Ultimately, 
the Commission had adopted a resolution recommending 
that the General Assembly should apply the draft articles 
mutatis mutandis to confined groundwaters, and that stud-
ies should be initiated on the subject of confined ground-
waters.114 The new topic of shared natural resources in the 
Commission’s programme of work was thus the follow-
up to the Commission’s recommendation and had been 
adopted on the basis of the syllabus prepared by Robert 
Rosenstock, in which he had proposed that studies on 
confined groundwaters, oil and natural gas should be 
undertaken.115 A formal decision on the final scope of the 
topic had not yet been taken.

111 Ibid., p. 91, para. 73.
112 Yearbook … 1994, vol. II (Part Two), p. 89, para. 222.
113 Yearbook … 1993, vol. II (Part One), document A/CN.4/451 

(first report), para. 11. See also Yearbook … 1994, vol. II (Part One), 
document A/CN.4/462 (second report), pp. 113–115, paras. 1–11, and 
annex, pp. 123–128.

114 Yearbook … 1994, vol. II (Part Two), p. 135 (resolution on 
confined transboundary groundwater).

115 Yearbook … 2000, vol. II (Part Two), Annex, pp. 147–148.

6. The matter had often been raised during the consid-
eration on first reading of the draft articles on the law of 
transboundary aquifers, because the proposed measures 
relating to aquifers might have implications for future 
work on oil and natural gas while, conversely, existing 
State practice and norms relating to oil and natural gas 
might have implications for the current work on trans-
boundary aquifers. At the previous session, he had been 
instructed to present a report on the question at the present 
session; delegations had also commented on the issue dur-
ing the debate in the Sixth Committee (A/CN.4/577 and 
Add.1–2, para. 24). The majority of the delegations that 
had commented had taken the view that the Commission 
should proceed with a consideration of the draft articles 
on the law of transboundary aquifers on second reading, 
independently of any work it might undertake on oil and 
natural gas.

7. His fourth report was rather brief and was intended 
only to assist members in taking a decision on that issue. 
Chapter I of the report described the origin, formation 
and exploitation of oil and natural gas (paras. 6–12). It 
also dealt with the similarities and dissimilarities between 
aquifers on the one hand and oil and natural gas on the 
other, not only with regard to their scientific and techni-
cal features, but also with regard to political, economic 
and environmental considerations (paras. 13–15). To 
summarize, there was a close similarity between the 
physical features of a non-recharging aquifer and those 
of the reservoir rock of oil and natural gas. The similari-
ties between groundwaters on the one hand and oil and 
natural gas on the other ended there; in all other respects 
they were different.

8. It would perhaps suffice to highlight some particu-
larly important characteristics of groundwaters. Fresh 
water was a life-supporting resource vital for human 
life and for which no alternative resource existed. It was 
vital to human hygiene and indispensable for food pro-
duction, and it was the essential component of natural 
ecosystems and of organic life on the planet. For those 
reasons alone, the management policy for groundwa-
ters must be completely different from that for oil and 
natural gas.

9. He also wished to emphasize the risk of a future 
global water crisis. Hundreds of millions of people, in 
particular in the developing world, might suffer from a 
shortage of clean and healthy fresh water. It was the Com-
mission’s urgent task to formulate a legal framework for 
international cooperation on reasonable and equitable 
management of water resources and thereby avert inter-
national disputes over water.

10. In his view, the Commission should proceed with 
consideration of the draft articles on the law of trans-
boundary aquifers on second reading at its sixtieth session 
and should endeavour to complete that second reading as 
expeditiously as possible, independently from any possi-
ble future work on oil and natural gas. He looked forward 
to hearing members’ views on that approach at the next 
few plenary meetings.

11. He was pleased that the Commission had approved 
his request to re-establish the Working Group on shared 
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natural resources, to be chaired by Mr. Candioti. His 
proposal for the Working Group was for it to begin by 
formulating a recommendation on the future programme 
of work on groundwaters, oil and natural gas, taking into 
account the views expressed in the plenary meetings; he 
then hoped to receive members’ input for the prepara-
tion of his fifth report, which he would submit early in 
2008. He planned to propose the complete set of draft 
articles for consideration on second reading. It would be 
very useful if members, and in particular new members, 
could express their views on the draft articles adopted on 
first reading and make suggestions for improvements. He 
would also like to hear whether they thought that the final 
product should take the form of a convention or of guide-
lines, as that would clearly affect the drafting.

12. He would hold an informal meeting, immediately 
following the end of the plenary, to brief the new mem-
bers on the background to the draft articles on the law of 
transboundary aquifers adopted on first reading. 

13. Mr. CANDIOTI (Chairperson of the Working 
Group on shared natural resources) announced that the 
Working Group was currently composed of Mr. Brown-
lie, Mr. Comissário Afonso, Ms. Escarameia, Mr. Gaja, 
Mr. Galicki, Mr. Hmoud, Ms. Jacobsson, Mr. McRae, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Vázquez-Ber-
múdez, Ms. Xue and himself, together with Mr. Yamada 
(Special Rapporteur).

The meeting rose at 10.30 a.m.

2922nd MEETING

Tuesday, 22 May 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, 
Mr. Kemicha, Mr. Kolodkin, Mr. Niehaus, Mr. Nolte, 
Mr. Pellet, Mr. Perera, Mr. Petrič, Mr. Saboia, Mr. Singh, 
Mr. Valencia-Ospina, Mr. Vargas Carreño, Mr. Vázquez-
Bermúdez, Mr. Wako, Mr. Wisnumurti, Mr. Yamada.

Organization of the work of the session (continued)*

[Agenda item 1]

1. The CHAIRPERSON informed the members of the 
Commission that the Special Rapporteur on the expulsion 
of aliens, Mr. Kamto, had been delayed and would not be 
able to introduce his report as planned. Consideration of 
the item would thus be postponed until a later meeting.

* Resumed from the 2920th meeting.

2. Before adjourning the meeting, he wished to inform 
the Commission that in keeping with tradition, he had 
extended an invitation to the current President of the 
International Court of Justice, Judge Rosalyn Higgins, to 
visit the Commission to hold a discussion with the mem-
bers. Judge Higgins had accepted the invitation and had 
suggested 10 July 2007 as the date for her visit; the Com-
mission would therefore receive her on that day. 

3. It had been brought to the attention of the Bureau 
that in the past several years successive Presidents of 
the International Tribunal for the Law of the Sea had 
expressed an interest in being invited to the Commission 
for an exchange of views. That interest had been infor-
mally reiterated in connection with the current session. 
The Bureau had discussed the matter and had decided to 
invite the current President of the Tribunal, Judge Rüdi-
ger Wolfrum, during the second part of the session on 
the clear understanding that the invitation did not create 
a precedent and would not necessarily be renewed on 
an annual basis, something which would be made clear 
to Judge Wolfrum when he came to the Commission. 
He had thus extended an invitation to Judge Wolfrum, 
and the Commission would be informed of the latter’s 
response.

4. Lastly, he said that, at the request of the General 
Assembly, the Secretariat had prepared a compilation of 
decisions of international courts, tribunals and other bod-
ies in which reference had been made to the draft articles 
on responsibility of States for internationally wrong-
ful acts, a topic which the Commission had completed 
in 2001.116 As some members of the Commission had 
expressed an interest in receiving that document, the Sec-
retariat had issued the compilation as documents A/62/62 
and Add.1; comments and observations by Governments 
on the subject had been issued as document A/62/63  
and Add.1.117

The meeting rose at 10.10 a.m.

2923rd MEETING

Wednesday, 23 May 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Galicki, 
Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, Mr. Kamto, 
Mr. Kemicha, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič, Mr. Saboia, 
Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas Carreño, 
Mr. Vázquez-Bermúdez, Mr. Wako, Mr. Wisnumurti, 
Mr. Yamada.

116 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 26, 
para. 76.

117 Mimeographed, available at www.un.org.
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Expulsion of aliens118 (A/CN.4/577 and 
Add.1–2, sect. E, A/CN.4/581119)

[Agenda item 7]

seCond rePort of the sPeCial raPPorteur

1. Mr. KAMTO (Special Rapporteur), introducing his 
second report on the expulsion of aliens,120 drew atten-
tion to a number of editorial corrections to be made to the 
French text.

2. He reminded members that in his preliminary 
report121 he had outlined his understanding of the sub-
ject. During its consideration of that report, the Com-
mission had endorsed most of his choices and, broadly 
speaking, the draft work plan annexed to the report. 
During the consideration by the Sixth Committee of the 
Commission’s report on the work of its fifty-seventh ses-
sion, representatives of several States had emphasized 
the importance, interest and topicality of the subject, but 
also its complexity and difficulty.122 On the whole, there 
had been clear support for the general approach he had 
proposed. The varied and, at times, contradictory sug-
gestions made on the content and especially the scope 
of the topic were set out in paragraphs 12 and 13 of his 
second report. The questions and doubts that had been 
raised would be answered in the second and subsequent 
reports.

3. It could safely be asserted that the topic indisput-
ably lent itself to codification, for a number of reasons. 
Rules of customary law existed on the matter, together 
with a large corpus of treaties, extensive State practice, 
legal writings dating back to the nineteenth century, and 
international and, in particular, regional jurisprudence 
that, while relatively recent, was nevertheless well estab-
lished. The subject was without question of topical rel-
evance, and the dramatic and often chaotic upsurge in 
the phenomena of refugees and illegal immigration lent 
some urgency to it. The question of expulsion of aliens 
was further complicated by the complex problem of com-
bating terrorism. States seemed at a loss to cope and had 
a tendency to give scant consideration to the rights of 
individuals scheduled for expulsion. The recent practice 
of a number of States, especially member States of the 
European Union, included the implementation of policies 
on the compulsory return of aliens, and even the organiza-
tion of Community charter flights or “pooled flights” and 

118 For the discussion of the Special Rapporteur’s preliminary report, 
see Yearbook … 2005, vol. II (Part Two), paras. 242–274. For the 
preliminary report, Yearbook … 2005, vol. II (Part One), document A/
CN.4/554. At its fifty-eighth session, the Commission had before it the 
Special Rapporteur’s second report (reproduced in Yearbook … 2006, 
vol. II (Part One), document A/CN.4/573) as well as a memorandum by 
the Secretariat on the subject (A/CN.4/565 and Corr.1, mimeographed, 
available on the Commission’s website), that it decided to discuss at the 
subsequent session (Yearbook … 2006, vol. II (Part Two), para. 252).

119 Reproduced in Yearbook … 2007, vol. II (Part One).
120 Yearbook … 2006, vol. II (Part One), document A/CN.4/573.
121 Yearbook … 2005, vol. II (Part One), document A/CN.4/554.
122 Ibid., vol. II (Part Two). See the topical summary of the 

discussion held in the Sixth Committee of the General Assembly during 
its sixtieth session, prepared by the Secretariat (A/CN.4/560), sect. E 
(mimeographed, available on the Commission’s website, documents of 
the fifty-eighth session).

the conclusion of “readmission agreements” and “transit 
agreements” with certain countries said to be the source 
of illegal immigration. Clearly, the expulsion of aliens, 
as the concept was envisaged in the second report, was 
becoming a major issue in contemporary international 
relations.

4. Although the General Assembly had addressed the 
question of international migration in general terms,123 the 
report of the Global Commission on International Migra-
tion established to address the phenomenon did not even 
touch on the problem of expulsion of aliens, instead not-
ing the extent of migration and its significance for the 
economies of developing countries and recommending 
some solutions.124 The conclusions of the Euro-African 
Ministerial Conference on Migration and Development 
held in Rabat on 10 and 11 July 2006 adopted a similar 
approach.125 Hence, for the time being at least, the Com-
mission was competing with no other international body 
in addressing the topic.

5. The preliminary report of the Special Rapporteur had 
concentrated on presenting methodological issues with a 
view to seeking guidance from the Commission as to how 
the topic could be discussed in the most suitable and com-
prehensive manner. He believed that this objective had 
been attained. While the preliminary report had sketched 
out the broad outlines of the topic, the second report, 
by way of embarking on a study of the general rules on 
expulsion of aliens, would seek to determine the scope of 
the topic more precisely, and also to propose definitions of 
its constituent elements.

6. First, as to the scope of the topic, he had tried to 
narrow it down by indicating the various categories of 
persons affected by expulsion, within the meaning of 
the term as used in paragraphs 187 to 193 of the second 
report. There was a consensus within the Commission 
and in the Sixth Committee that the topic should include 
persons residing in the territory of a State of which 
they did not have nationality, with a distinction being 
made between persons in a regular situation and those 
in an irregular situation, including those who had been 
residing for a long time in the expelling State; and also 
refugees, asylum seekers, stateless persons and migrant 
workers.

7. The consensus went no further, however, since some 
members of the Commission and representatives in the 
Sixth Committee were of the view that it would be dif-
ficult to include denial of admission to new illegal immi-
grants or those who had not yet become established in 
the receiving country, persons who had changed national-
ity following a change in the status of the territory where 
they were resident, particularly in the context of decolo-
nization, or nationals of a State in armed conflict with the 
receiving State.

123 See the report of the Secretary-General on international migration 
and development (A/60/205) of 8 August 2005.

124 Report of the Global Commission on International Migration, 
Migration in an Interconnected World: New Directions for Action, 
Switzerland, SRO-Kundig, 2005.

125 See the Rabat Plan of Action of the Euro-African Ministerial 
Conference on Migration and Development, 11 July 2006, available at 
www.unhcr.org.
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8. While he agreed that non-admission should not be cov-
ered, he was not convinced that the other situations should 
be excluded, for the reasons provided in paragraph 41 of the 
second report. In his view, the topic should include expul-
sion of aliens residing lawfully in the territory of a State, 
aliens with irregular status, refugees, displaced persons, 
asylum seekers and asylum recipients, stateless persons, 
former nationals of a State, persons who had become aliens 
through loss of nationality following the emergence of a 
new State, nationals of a State engaged in armed conflict 
with the receiving State, and migrant workers. The third 
report, on the other hand, would address the expulsion of 
nationals, an act that was, in principle at least, prohibited. 
Falling outside the scope of the topic were several catego-
ries of aliens, listed in paragraph 46 of the second report, 
the conditions and procedures for whose expulsion were 
governed by special rules.

9. On the basis of those considerations, he had proposed 
a draft article 1 entitled “Scope”, which was set out in 
paragraph 122 of the second report and read:

“(1) The present draft articles shall apply to any 
person who is present in a State of which he or she is 
not a national (ressortissant).

“(2) They shall apply, in particular, to aliens who 
are present in the host country, lawfully or with irregu-
lar status, to refugees, asylum seekers, stateless per-
sons, migrant workers, nationals (ressortissants) of 
an enemy State and nationals (ressortissants) of the 
expelling State who have lost their nationality or been 
deprived of it.”

10. As for the definition of key terms, great care must 
be taken when determining their exact content, since 
their meanings differed in ordinary and legal usage, the 
latter itself varying depending whether the terms were 
construed in a restrictive or a broad sense and whether 
expulsion was seen exclusively as a legal event or as also 
including the behaviour of States. For example, instead 
of defining the concept of alien on the basis of the link 
of nationality, through a distinction between a “national” 
(national) and a “non-national” (non-national), he had 
chosen to construe the concept from the standpoint of 
ressortissant and non-ressortissant, the two French terms 
“national” and “ressortissant” both being translated into 
English as “national”. The term “ressortissant”, when 
compared with others such as “national”, “citizen” and 
“subject”, seemed to be the broadest, and its opposite, 
“non-ressortissant”, seemed best suited to designate the 
entire range of aliens covered under the topic.

11. However, the term “ressortissant” could itself be 
used in several different senses. The plentiful case law of 
the PCIJ and, subsequently, of the ICJ gave it a restrictive 
interpretation, in which it had the same meaning as the 
word “national” and meant “possessing the nationality 
of”. Such was the conclusion that could be drawn from the 
LaGrand and Avena cases, to cite two recent examples.

12. The term “ressortissant” could also be very broad 
in meaning, especially when used in conjunction with the 
adjective “enemy”. According to the Dictionnaire de droit 
international public, edited by Jean Salmon, the term 
“ressortissant ennemi” [enemy alien] denotes a natural or 

legal person believed by a belligerent to be subject by law 
to the authority of an enemy Power, based on criteria used 
to determine that connection which may vary in domestic 
law from one State to another.126 Those criteria could be 
based on totally disparate elements, as in the Nottebohm 
case, namely “nationality, residence, personal or business 
associations as evidence of loyalty or inclusion in the 
Black List”.127

13. In between the very narrow and broad senses of the 
term “ressortissant”, there was an intermediate meaning, 
broader than the term “national” yet also more precise. 
According to that definition, the term “ressortissant” applied 
not only to nationals but also to persons who were subject 
to the authority of a given State as the result of a particular 
legal connection, for example the status of refugee or asy-
lum seeker, the legal relationship resulting from a situation 
of statelessness, or even a relationship of subordination, 
such as that created by a mandate or protectorate. That con-
ception was set out in a note dated 12 January 1935 by the 
French Ministry of Foreign Affairs, cited in paragraph 148 
of the report. However, the precise sense in which the term 
was to be used in the context of the topic was conveyed 
in the award rendered by the French–German Mixed Arbi-
tral Tribunal on 30 December 1927 in the Falla-Nataf and 
brothers v. Germany case: the full wording was to be found 
in paragraph 149 of the report.

14. As for the term “expulsion”, he had attempted first 
of all to distinguish it from certain related concepts such 
as “deportation”, “extradition”, “removal”, “escort to the 
border” (reconduite à la frontière), “refoulement”, “non-
admission”, “transfer” (transfert or transfèrement), and 
“surrender”. He had concluded that for the purposes of 
the topic, the word “expulsion” covered all the other con-
cepts, with the sole exception of “non-admission”, since 
they all described the same phenomenon, namely an alien 
compelled to leave the territory of a State. The main ques-
tion was how the crucial element of compulsion leading 
to expulsion was exercised. In the preliminary report, he 
had defined expulsion solely in terms of a unilateral act. 
However, taking account of the discussion in the Com-
mission during its consideration of that report and of the 
relevant international case law, he had now acknowledged 
the need to extend the concept to cover the behaviour of 
State authorities. Such were the lessons to be learned from 
the awards by the Iran–United States Claims Tribunal in 
International Technical Products Corporation, et al. v. the 
Government of the Islamic Republic of Iran and in the 
case of Jack Rankin v. the Islamic Republic of Iran, cited 
in paragraphs 190 and 191 of the report.

15. It was also noteworthy that in a case brought before 
the African Commission on Human and Peoples’ Rights 
in 2003, Interights (on behalf of Pan African Movement 
and Inter Africa Group) v. Eritrea, the complainant had 
alleged that in the second quarter of 1998, a period dur-
ing which an international armed conflict had broken out 
between Eritrea and Ethiopia, “thousands of persons of 
Ethiopian nationality were expelled from Eritrea, either 
directly or constructively by the creation of conditions in 

126 Brussels, Bruylant, 2001, at p. 1001.
127 Response of the Government of Liechtenstein, in Pleadings, 

Oral Arguments, Documents, Comprising Texts, Maps and Charts, 
vol. I, p. 411, para. 99.
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which they had no choice other than to leave” [see para-
graph 2 of the decision]. Unfortunately, the African Com-
mission on Human and Peoples’ Rights had not rendered 
a decision in that case, but the awards by the Iran–United 
States Claims Tribunal were unequivocal precedents.

16. Lastly, it had seemed to him that since the expulsion 
of an alien could be viewed solely in relation to the terri-
tory of the expelling State, and since the crossing of the 
territorial frontier of that State was necessarily involved, 
those two concepts needed to be defined in the context 
of the topic under consideration. He had accordingly pro-
posed definitions, not only of “alien”, “expulsion” and 
“ressortissant”, but also of “frontier” and “territory”.

17. A draft article on those definitions figured in para-
graph 194 of the report, and read:

“For the purposes of the draft articles:

“(1) The expulsion of an alien means the act or 
conduct by which an expelling State compels a ressor-
tissant of another State to leave its territory.

“(2) (a) An alien means a ressortissant of a State 
other than the territorial or expelling State;

“(b) Expulsion means an act or conduct by 
which the expelling State compels an alien to 
leave its territory;

“(c) Frontier means the zone at the limits 
of the territory of an expelling State in which 
the alien no longer enjoys resident status and 
beyond which the national expulsion procedure 
is completed;

“(d) Ressortissant means any person who, 
by any legal bond including nationality, comes 
under [the jurisdiction] [the personal jurisdiction] 
of a State;

“(e) Territory means the domain in which 
the State exercises all the powers deriving from 
its sovereignty.”

18. He also wished to propose an alternative to the defini-
tion of “ressortissant” in paragraph (2) (d) of draft article 2. 
Unlike the current definition, which deemed nationality to 
be merely one of a number of legal links that determined 
who was a ressortissant of a State, the alternative defini-
tion would make nationality the principal legal link, which 
might be supplemented by other links. A ressortissant 
would accordingly be taken to mean “any person who has 
the nationality of a State or who, by any other legal bond, 
comes under [the personal jurisdiction] [the jurisdiction] of 
a State”. That question of wording was perhaps a matter for 
the Drafting Committee to resolve if, as he hoped, the draft 
articles were referred to it for consideration.

19. Ms. ESCARAMEIA said that the Special Rappor-
teur had produced a well-researched, up-to-date, com-
prehensive and clear report. The topic posed two main 
problems. First, as expulsion of aliens was not covered as 
a separate chapter in the classic textbooks on international 
law, the Special Rapporteur had had to do a great deal 

of research to furnish material for the report. The focus 
was on results that actually affected people, rather than 
on some broad conceptual framework. Second, the use of 
terminology was quite difficult because the reality being 
described was constantly and rapidly evolving. Moreover, 
it depended to a great degree on internal laws, which often 
used different terms to refer to the same thing, or similar 
terms to refer to different things.

20. With regard to the scope of the topic, the Special Rap-
porteur was right to insist on the need to include as many 
aspects of the question as possible. Having heard the Spe-
cial Rapporteur’s introduction, she was pleased to note that 
he was now in favour of excluding denial of entrance from 
the topic, since it was not a case of expulsion.

21. She agreed with the Special Rapporteur that expul-
sion in situations of armed conflict should be included. 
The Commission needed to fill the lacuna that, despite the 
existence of practice, existed in that area. Like the Special 
Rapporteur, she was in favour of including the case of 
persons who had become aliens as a result of losing their 
citizenship.

22. The extremely helpful memorandum by the Secre-
tariat on the topic128 stressed the importance of address-
ing collective or mass expulsions, which differed from 
individual cases in that they might be more heavily influ-
enced by political factors. She also agreed that expulsion 
of aliens with a special privileged status and of nationals 
should not form part of the topic.

23. She had questions about some of the categories to 
be included. With regard to the concept of aliens with 
irregular status (paragraphs 54–56 of the second report), 
she sought clarification on the difference between the 
illegal stay and the illegal residence of an alien, referred 
to in paragraph 55. She supported a broad definition of 
refugees (paras. 57–71), which reflected recent devel-
opments in law, especially at the regional level, and she 
appreciated the Special Rapporteur’s effort to distinguish 
asylum seekers and asylum recipients from refugees 
(paras. 96–99), the two cases having often been conflated.

24. The assertion, in paragraph 106 of the second report, 
that loss of nationality resulted from a voluntary act was 
not always true, as, for instance, in the cases of women 
required to abandon their nationality in favour of their 
husband’s when they married a foreigner. The Commis-
sion had debated the issue when it dealt with diplomatic 
protection, and both the International Convention on 
the Elimination of All Forms of Discrimination against 
Women and the Convention on the nationality of married 
women dealt with the question.

25. With regard to deprivation of nationality (para. 107), 
she was not certain whether a person could be legally 
deprived of his or her nationality for failure to comply 
with the laws on nationality of the State of which he or 
she had become a national. That seemed to be a condi-
tional conferral of nationality. She would welcome clarifi-
cation from the Special Rapporteur on that question.

128 A/CN.4/565 and Corr.1, mimeographed, available on the 
Commission’s website.
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26. She also had problems with the reference in draft 
article 1, paragraph (2) (para. 122 of the second report), to 
aliens present in the host country “lawfully or with irregu-
lar status”; did “irregular status” mean “unlawfully”, or 
did it mean something else? As it stood, the phrase seemed 
vague; she suggested replacing it by “independently of 
the lawfulness of their status”, to show that the issue of 
lawfulness or unlawfulness was irrelevant.

27. As to the definitions, she found it surprising—albeit 
hardly crucial—that, in paragraph 133 of his second report, 
the Special Rapporteur distinguished between citizens and 
subjects, depending on whether the form of government 
was a republic or a monarchy. In her view, the point was 
whether an individual had rights vis-à-vis the political sys-
tem, regardless of what that political system might be. To 
cite one example, the Constitution of Spain used the word 
“citizen”. Thus, the word “subject” was not automatically 
used wherever the form of government was a monarchy.

28. On the term “ressortissant” (paras. 136–152), the 
Special Rapporteur explained that it was synonymous 
with “national” and had repeated that assertion in his 
introduction. She noted, however, that the English version 
of draft article 1 rendered ressortissant as “national (res-
sortissant)”, and also that in paragraph 150 it was stated 
that the term was broader and was understood to mean 
“any person who, as the result of any legal relationship, 
including nationality, comes under the authority of a given 
State”. Such a definition would include not only refugees 
and migrant workers, but even private investors who con-
cluded a bilateral investment treaty or contract with a 
State. Thus, the reference in the definition to a “legal rela-
tionship” with a State was too broad. She thought that the 
term “national” should be used instead of “ressortissant”.

29. When discussing the definition of expulsion, the 
Special Rapporteur dealt with a number of related con-
cepts. In his consideration of extradition (paras. 159–161), 
he should have made it clear that a criminal procedure 
was always involved, and that it was based on agreements 
between two States, which was not necessarily the case 
with expulsion and the other related concepts.

30. It might also be useful to include other concepts 
and to distinguish them from expulsion. For instance, 
the Commission should perhaps reflect on the defining 
characteristics of the concept of rendition, now com-
monly used in the context of the fight against terrorism. In 
that connection, she drew attention to an oversight in the 
penultimate sentence of paragraph 175 of the English ver-
sion of the second report: the reference should be to the 
Rome Statute of the International Criminal Court, not to 
the Statute of the International Court of Justice.

31. Turning to the concept of territory, which in draft 
article 2, paragraph (2) (e), was defined as the domain in 
which the State exercised all the powers deriving from its 
sovereignty (para. 194 of the second report), she asked 
whether, in the Special Rapporteur’s view, that also 
applied to territories under administration. As, in an era 
of self-determination, a State was probably no longer 
permitted to divest itself of such territories, she was not 
certain whether the exercise of sovereignty was an appro-
priate criterion for defining that term.

32. Nor did she understand why the Special Rapporteur 
defined “frontier” (draft art. 2, para. (2) (c)) in terms of 
the resident status of an alien. In her view, the concept of 
“frontier” also applied to other categories of persons who 
might not have the status of resident alien, such as migrant 
workers, refugees or asylum seekers. As for the definitions 
given for “expulsion of an alien” and “expulsion” (draft 
art. 2, paras. (1) and (2) (b)), they covered expulsion in 
terms of the act itself but not in terms of the consequences. 
For expulsion to be completed, the person must actually 
be expelled. Thus, reference should also be made to the 
enforcement and completion of the expulsion order.

33. On the definition of “alien” (draft art. 2, para. (2) (a)),  
she would be grateful if the Special Rapporteur could cite 
instances in which the territorial State was not the expel-
ling State. In her view, it would be preferable to have a 
simpler definition, along the lines of: “an alien means 
any individual who is not a national of the State in which 
he or she is present”. That was the definition given by 
the General Assembly Declaration on the Human Rights 
of Individuals Who are not Nationals of the Country in 
which They Live.129 Some years previously, the Institute 
of International Law had come up with a definition the 
gist of which was that an alien was a person who was 
not a national of the State where that person was present, 
without distinguishing between the different categories.130 
Such a simple definition would greatly simplify matters.

34. On the definition of “ressortissant” (draft art. 2, 
para. (2) (d)), she noted that the Special Rapporteur had 
offered an alternative definition of that term. However, 
a person could be under a State’s jurisdiction in respect 
of an act that took place on just one occasion, such as an 
investor or a contractor. On the difference between “juris-
diction” and “personal jurisdiction”, she asked whether, 
given the change just proposed by the Special Rapporteur, 
personal jurisdiction, like nationality, had to do with the 
personal status of the individual.

35. In her opinion, other concepts, such as “refugee”, 
“migrant worker” and “asylum seeker” would probably 
also have to be defined. Nonetheless, she was in favour of 
referring draft articles 1 and 2 to the Drafting Committee, 
taking into account the comments made in plenary.

36. Mr. VARGAS CARREÑO said that the Special 
Rapporteur’s second report was a good introduction to 
the topic, one that was important and of undeniable topi-
cal interest but also complex and difficult. He agreed 
with the predominant view in both the Commission and 
the Sixth Committee that the subject should be dealt with 
in a general, broad manner. However, caution should be 
exercised, because, strictly speaking, a number of issues 
related to the topic did not form part of it and should 
therefore be excluded from the process of codification and 
progressive development.

129 General Assembly resolution 40/144 of 13 December 1985.
130 See article 1 of the “Règles internationales sur l’admission et 

l’expulsion des étrangers proposées par l’Institut de droit international 
et adoptées par lui à Genève, le 9 Septembre 1892” (International 
regulations on the admission and expulsion of aliens proposed 
and adopted by the Institute of International Law at Geneva on 
9 September 1892), Annuaire de l’Institut de droit international, 1892–
1894, vol. 12 (Geneva session), Paris, Pedone, p. 218 (available only 
in French).
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37. He agreed with the Special Rapporteur about the meth-
ods and sources to be used, but believed that in addition to 
looking at national legislation, the Commission should also 
consider national jurisprudence. Not many national laws 
had dealt with the subject, and of those that had, most rec-
ognized the right of the State to expel aliens. However, in 
some cases—as was the recent practice of Latin American 
countries—judicial decisions had not accepted the absolute, 
unconditional right of the State to expel aliens and had set 
a number of conditions so as to ensure that such persons 
were not treated in an unjust or arbitrary manner. The codi-
fication process must take account of those recent judicial 
decisions and the relevant rules of international law, which, 
admittedly, were not very numerous either. One such rule, 
which was embodied in article 22, paragraph 9, of the 1969 
American Convention on Human Rights (“Pact of San José, 
Costa Rica”), was the prohibition on the collective expul-
sion of aliens. That provision, which had been adopted 
against the background of an armed conflict between El 
Salvador and Honduras and the collective expulsion by 
Honduras of Salvadoran nationals from its territory, had 
universal validity and might perhaps be incorporated in the 
draft articles under consideration.

38. Like the Special Rapporteur, he thought it neces-
sary to bear in mind the international jurisprudence that 
had recently begun to emerge. The starting point for the 
consideration of the subject should be that it was of great 
importance not only for international relations, but also 
because of the topicality of issues such as terrorism and 
the problem of the illegal entry, particularly into Western 
Europe and the United States, of economic refugees. The 
United States Congress was currently considering some 
highly controversial legislation on immigration, and it 
would have been useful for it to have had rules of interna-
tional law to which to refer. Thus, the Commission would 
be filling a significant gap in that area.

39. However, despite its importance for international 
relations, the topic continued by and large to be governed 
by internal law. In principle, just as the State had the right to 
admit an alien, it also had the right to expel such a person, 
but that should not be an absolute, arbitrary and uncondi-
tional right, and must be subject to certain criteria which 
it was up to the Commission to establish. In formulating 
those criteria, the Commission should bear in mind arti-
cle 22, paragraph 6, of the American Convention on Human 
Rights (“Pact of San José, Costa Rica”), which provided 
that an alien lawfully in the territory of a State party to the 
Convention could be expelled from it only pursuant to a 
decision reached in accordance with law. Thus, a State did 
not have full jurisdiction arbitrarily to expel an alien.

40. He also commended the Special Rapporteur’s efforts 
to define the scope of the topic and to distinguish the 
expulsion of aliens from other cases. That approach was 
the correct one, and every category of alien needed to be 
examined separately. The case of aliens residing legally in 
the territory of the expelling State was different from that 
of aliens with irregular status, refugees, displaced persons 
and beneficiaries of territorial asylum (as opposed to the 
Latin American phenomenon of diplomatic asylum), not 
to mention that of stateless persons, former nationals and 
migrant workers, all of whom should probably not be 
included in the topic.

41. It was also important to define the term “expulsion” 
carefully and precisely and to distinguish it from other 
situations which, in his view, should be excluded from 
consideration. Subject to some qualifications, he agreed 
with the Special Rapporteur’s approach. Expulsion could 
also take the form of deportation, removal or “escort to 
the border” (reconduite à la frontière), but a number of 
other situations were completely extraneous to the topic 
and should not be included, although they might per-
haps become the subject of separate codification work. 
Those situations included extradition, the legal basis for 
which did not reside solely in the domestic legislation of 
the State that granted extradition, but also in the law of 
the State requesting extradition. As Ms. Escarameia had 
rightly noted, extradition presupposed the initiation of 
criminal proceedings, which was not the case with the 
expulsion of aliens. Refoulement was likewise an entirely 
different case from the right of a State to expel an alien. 
Indeed, the principle of non-refoulement was an achieve-
ment for human rights protection embodied in the 1951 
Convention relating to the Status of Refugees and the 
1969 American Convention on Human Rights. Moreover, 
the 1984 Cartagena Declaration on Refugees131—which, 
although adopted on the basis of regional problems, had 
universal validity—established that the principle of non-
refoulement was a rule of jus cogens. Nor did he believe 
that transfer, regardless of whether it was in conformity 
with international law or, as in the case of the transfer of 
persons to the Guantanamo Bay detention camp, contrary 
thereto, should be included in the topic.

42. The second report provided an excellent starting 
point for the codification process upon which the Com-
mission was embarking. The two draft articles would, 
however, need further discussion; it was important that 
the introductory articles on the topic be compatible both 
with other international instruments and with other rules 
that the Commission might go on to incorporate in the 
draft articles. It would therefore be appropriate to refer 
them to the Drafting Committee, which should, however, 
defer their consideration until progress had been made 
with the rest of the text. Draft articles 1 and 2 should, 
without prejudice to any future developments, reflect the 
substantive rules that would gradually be adopted.

43. Mr. SABOIA, after commending the second 
report and the Secretariat memorandum on the expul-
sion of aliens,132 which provided full information on the 
legal background, case law and State practice, noted 
that the topic had always been a source of controversy. 
The arbitrary expulsion of aliens was the cause of suf-
fering, hatred among peoples and violence, and even 
a legal body such as the Commission should not lose 
sight of the manifold topical aspects of the question. The 
undisputed sovereign right of States to exercise con-
trol over the presence of aliens in their territory should 

131 Adopted at the Colloquium on the International Protection 
of Refugees in Central America, Mexico and Panama: Legal 
and Humanitarian Problems, held in Cartagena, Colombia, 
19–22 November 1984; the text of the conclusions of the declaration 
appears in OEA/Ser.L/V/II.66 doc. 10, rev.1. OAS General Assembly, 
fifteenth regular session (1985), resolution approved by the General 
Commission held at its fifth session on 7 December 1985.

132 A/CN.4/565 and Corr.1, mimeographed, available on the 
Commission’s website.
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be tempered by respect for the rules of international 
law that prohibited practices such as mass and collec-
tive expulsion, and by the recognition that all persons, 
including illegal aliens, were entitled to respect for their 
human rights and should not be subjected to humiliating 
treatment or arbitrary separation from their families. The 
rules of humanitarian law must also be strictly applied 
to the expulsion of aliens in situations of armed conflict. 
Special consideration should be given to the situation of 
particularly vulnerable groups, such as children, women 
and elderly, disabled or sick persons.

44. He welcomed the reference in paragraphs 17 to 19 of 
the second report to the continuing growth of the phenom-
enon of expulsion as a consequence of policies adopted 
by States in combating terrorism. Although the prevention 
of terrorism and the prosecution of its perpetrators must 
be priorities for the international community as well as 
for individual States, some policies had resulted in unduly 
generalized and arbitrary action being taken against per-
sons—and particularly aliens—of specific ethnic, cul-
tural or national origins or religious affiliation. States had 
sanctioned torture and inhuman or degrading treatment, 
indefinite detention and even the summary execution of 
innocent persons on the pretext of protecting national 
security. The practice of secretly transferring aliens for 
interrogation in other countries—so-called “extraordinary 
rendition”—was a serious breach of international human 
rights law and possibly of the law relating to the expul-
sion or transfer of aliens. The Special Rapporteur should 
examine that practice.

45. The report also described the arbitrary treatment suf-
fered by aliens as a result of policies adopted to stem ille-
gal migration flows. Notwithstanding the right of States 
to regulate and control immigration, it should be recog-
nized that increasing flows of migrants from poor coun-
tries as a result of globalization had led to a tightening of 
immigration policies and practices. Countries of origin or 
transit had often been pressed to enter into agreements 
on the early return of aliens, which greatly reduced their 
access to protection in the form of asylum or admission as 
a migrant. The Special Rapporteur should, however, make 
an effort not to appear selective by singling out certain 
countries—mostly in Western Europe—as the source of 
policies that caused difficulties for aliens. Examples could 
also be found in other regions.

46. With regard to the scope of the topic, he generally 
endorsed the proposals made in paragraphs 36 to 41 of the 
second report, particularly with regard to the situation of 
persons who had changed nationality following a change 
in the status of the territory in which they were resident. 
Such changes of nationality were often imposed on per-
sons who had lawfully resided in the territory concerned 
for a long time. He also agreed that the question of the 
prohibition of expulsion of nationals fell outside the scope 
of the topic, although a reference to the question might be 
made in the introduction or in the commentary.

47. With regard to the issue of refugees and asylum 
seekers, it was important to take into account not only the 
relevant principles and rules of the refugee conventions 
and protocols but also the decisions and recommendations 
of the Executive Committee of UNHCR. The language 

proposed for draft article 1 would therefore appear to be 
adequate.

48. With regard to the chapter on definitions, he had 
doubts as to the usefulness of relying on old jurisprudence 
that distinguished between nationals and members of 
minorities, such as the 1935 advisory opinion concerning 
Minority Schools in Albania mentioned in paragraph 141. 
The test of nationality and equality before the law should 
reflect contemporary rules of international law that had 
emerged since the establishment of the United Nations, 
such as article 15 of the Universal Declaration of Human 
Rights133 and articles 12 and 13 of the International Cov-
enant on Civil and Political Rights.

49. With regard to refoulement, international legal instru-
ments on refugees and decisions and principles adopted 
by the Executive Committee of UNHCR should be taken 
into account and treated as lex specialis in relation to per-
sons who might be defined as refugees or asylum seekers. 
Non-refoulement was a basic principle ensuring that per-
sons in danger of persecution or displaced persons were 
not deprived of essential safeguards or the minimum right 
to have their claim heard by the appropriate authorities, 
which should include representatives of UNHCR. Mass 
movements of people caught up in armed conflict were a 
cause of particular concern. The definitions of the terms 
“expulsion” and “refusal of admission”, and the commen-
tary thereto, must therefore not be such as to jeopardize 
the principle of non-refoulement.

50. He endorsed the statement contained in para-
graph 176 of the second report regarding the illegality of 
the practices of extrajudicial transfer and extraordinary 
rendition, from which the rule of law was totally absent.

51. The practice referred to in paragraph 185 of the sec-
ond report, whereby States established so-called “inter-
national areas” in airports, where aliens were considered 
to be still outside the national territory, could give rise 
to abuse. Indeed, such areas could not be considered to 
be outside the jurisdiction of the State concerned, whose 
laws and international obligations—including the right to 
consular assistance—must be respected. There had been 
cases in which, having served their sentence, aliens were 
sent back not to their country of habitual residence but to 
the last port of transit.

52. Lastly, while he found the text of draft article 2 pro-
visionally acceptable, he hoped that the Special Rappor-
teur would take account of the points he had raised in the 
follow-up provisions dealing with the legal circumstances 
delimiting States’ action in the field of expulsion of aliens.

53. The CHAIRPERSON, speaking in his capacity as a 
member of the Commission, said that the discussion so far 
had been two-dimensional, dealing only with the meaning 
of various terms. No headway would be made until the 
Commission was clear what the topic was actually about. 
The term “expulsion of aliens” conveyed little, unless 
accompanied by what common lawyers called “causes 
of action” or what the ICJ called “basis of claim”. Thus, 
in some cases, expulsion of aliens was accompanied by 

133 General Assembly resolution 217/III of 10 December 1948.
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general ill-treatment or torture, or by expropriation, in 
which case the question of damage to the rights of the 
State of origin might arise and the issue of diplomatic 
protection become relevant. Another possibility was that 
such expulsion might occur quite lawfully in principle 
but might, for example, involve the expulsion of pregnant 
women from a remote frontier post in a desert region. 
That would obviously represent a breach of general inter-
national human rights law. If State responsibility arose 
as a result of an expulsion, the responsibility could arise 
under general international law or, frequently, under a 
friendship, commerce and navigation treaty, which might 
well contain a compromissory clause—a reference to 
the jurisdiction of the court—and which might therefore 
be more relevant than general international law. He was 
confident that the Special Rapporteur would deal with all 
such matters in due course, but there was little evidence 
that the Commission had confronted the difficulty yet. As 
it stood, the definition of scope in the second report was 
somewhat limited.

54. Mr. KAMTO (Special Rapporteur), responding to 
Mr. Brownlie’s comments, said that the issues raised had 
been covered in the preliminary report134 and would be 
dealt with systematically in future reports, as was made 
clear in the draft work plan annexed to that document. 
Thus, the Commission was not in danger of losing sight 
of the overall picture. For the present, members should 
concentrate on the two draft articles contained in the sec-
ond report and, if they deemed appropriate, refer them to 
the Drafting Committee, which, for its part, could defer 
their consideration until the thrust of the other draft arti-
cles became clear.

55. Mr. HMOUD said that the scope of the topic, as 
currently defined, dwelt too much on the relationship 
between the individual and the State. He would favour a 
more general scope, which concentrated on the legality of 
a given action and the results of that action. The human 
rights focus of the present report made it more suitable for 
consideration by other international bodies. The Commis-
sion, however, should take a broader view.

56. Mr. CANDIOTI said that the draft articles repre-
sented the mere beginnings of a text, which would need 
fleshing out. Clearly, the scope of the draft articles could 
not be restricted to the experiences of individuals but must 
ultimately deal with the whole regime of the expulsion of 
aliens. Draft article 1 was a first attempt to determine the 
scope of a much wider subject.

57. Mr. COMISSÁRIO AFONSO, after paying tribute to 
the academic distinction of the Chairperson and the compe-
tence and professionalism of the Secretary to the Commis-
sion, Ms. Arsanjani, commended the second report on the 
expulsion of aliens, which built on the preliminary report, a 
document which had also been well received by the Com-
mission and the Sixth Committee. He fully endorsed the 
Special Rapporteur’s methodology and urged him to follow 
the draft work plan contained in annex I of the preliminary 
report, making the necessary adjustments as the work pro-
gressed. In that connection, he noted that, although detailed 
and exhaustive, the second report appeared to be silent on 

134 Yearbook … 2005, vol. II (Part One), document A/CN.4/554.

some of the concepts contained in the work plan, such as 
the concept of population exodus, which was surely still 
relevant to the topic.

58. He accepted the Special Rapporteur’s decision to 
reverse the order in which the scope and the definitions 
were considered, as indicated in paragraph 43 of the 
report. It did not seem of fundamental importance which 
was treated first. The Commission had, in the past, adopted 
both approaches, and both were equally justifiable.

59. The Special Rapporteur had, in his view, been too 
cautious in his approach to draft article 1, in paragraph (1) 
of which the expressions “alien” and “expulsion” that were 
at the core of the topic did not appear at all. The use of 
the word “ressortissant” in the first paragraph and the word 
“alien” in the second made the scope seem more like a defi-
nition, which would come under draft article 2. A simpler 
approach would be to state clearly that “the present draft 
articles shall apply to the expulsion of aliens”. The business 
of defining those concepts would come under the heading 
“Use of terms”, possibly in draft article 2.

60. Secondly, the report in general and the draft articles 
in particular paid little attention to the concept of the pres-
ence of an alien in the territory of a State. A clear defini-
tion of the word “presence” would seem to be important, 
not just because it was linked to the territory but also 
because it was implicit in and had some connection with 
the concepts described in paragraphs 154 to 177 of the 
report, including deportation, extradition, removal and 
refoulement. Indeed, a connection could also be found 
between presence and non-admission. Although the 
report rightly considered that non-admission did not fall 
within the scope of the topic, some caution and prudence 
were needed in the interests of a broader view. The draft 
articles should help to clarify the extent to which non-
admission was compatible with the concepts enumerated 
in the report. One example might be the principle of non-
refoulement, as applied to refugees, whose situation came 
under the scope of draft article 1, paragraph (2). Granted, 
the right to admit or not to admit an alien into its terri-
tory—like the right to expel or not to expel—was inher-
ent to the sovereignty of a State. There should, however, 
be restrictions to both. In the case of a person seeking 
refuge, non-admission by a State would be tantamount to 
a breach of the principle of non-refoulement if there was 
a well-founded threat to the life or freedom of that per-
son. Non-refoulement could, after all, apply even before 
refugee status had been granted. A closer look at the issue 
might well be warranted.

61. There was also a more practical dimension to the 
issue; recent events had borne out the findings of the 
Secretariat memorandum135 that States were increasingly 
resorting to the practice of intercepting illegal aliens who 
were attempting to reach their shores by sea. At the same 
time, the developments in the field of irregular immigra-
tion and expulsion, which the Special Rapporteur had out-
lined so well in paragraph 20 et seq. of his second report, 
testified to the need to pay greater attention to the concept 
of non-admission.

135 A/CN.4/565 and Corr.1, mimeographed, available on the 
Commission’s website.



52 Summary records of the first part of the fifty-ninth session

62. Although the report had demonstrated that the 
expulsion of aliens was indeed an act, or conduct, which 
could be attributed to a State, “conduct” appeared to be 
too general and too broad a term to form a constitutive 
element of the definition of expulsion, and should be 
regarded as the exception rather than the rule. Basically 
expulsion should be defined as an act, in other words a 
concrete measure taken by the expelling State and effected 
on the basis of law or of administrative procedures. State 
responsibility might be a better context in which to deal 
with conduct by a State which compelled an alien to leave 
its territory.

63. He was in favour of referring the draft articles to 
the Drafting Committee with the recommendation that 
the definitions should follow as closely as possible those 
already adopted in various international legal instruments.

64. Mr. PELLET said that, although he had always 
maintained that the expulsion of aliens was not an appro-
priate subject for the Commission, the Special Rappor-
teur’s excellent preliminary report, which had set the 
scene, and his clear second report which had, in accord-
ance with good practice, begun with the formulation of 
definitions, had almost persuaded him to the contrary.

65. The basic reason why, in his view, the topic did not 
lend itself to progressive development or codification was 
that the Commission would be required to steer a course 
between two almost unavoidable pitfalls. The first was 
that of being over-academic: despite the very substan-
tial human dimension and emotionally charged nature 
of the subject matter, there was a danger that it might be 
treated too blandly, in order to avoid arousing opposition. 
The second was that an excessively militant pro-human 
rights stance might lead the Commission to adopt well-
intentioned draft articles which would be unacceptable to 
States and therefore completely unrealistic.

66. It was very difficult to strike the right balance 
because there was no legal reason for choosing between 
the two alternatives of a bland and sanitized codification 
exercise and political and moral advances which would 
quickly be consigned to the graveyard of good intentions. 
Progress could be achieved on the subject only by mak-
ing political choices, which was not the Commission’s 
remit. In fact the subject called for negotiation among 
Governments rather than codification by experts possess-
ing no political legitimacy. The wise opinion reflected in 
footnote 55 of the second report therefore continued to 
hold good.

67. For the record, he had been disappointed that the 
subject had been included rather hastily in the Commis-
sion’s programme of work,136 while a much more attrac-
tive and useful topic proposed by the Special Rapporteur, 
that of international protection of persons in critical situa-
tions, seemed to have been consigned to oblivion.

68. Despite those grumbles, he commended the Special 
Rapporteur’s presentation of two clear, sound and, on the 
whole, convincing reports. As to the question raised in 
paragraph 30 of the preliminary report, namely, how to 

136 Yearbook … 2004, vol. II (Part Two), p. 120, para. 364.

deal with existing treaty rules on the issue, the Commis-
sion should not confine itself to attempting to bridge legal 
gaps in existing treaty rules or to take those rules up again 
in the draft articles, but should study the existing rules 
on the subject, compare them and endeavour to identify 
general rules, while retaining treaty rules as lex specialis.

69. The Special Rapporteur’s disquisition on refugees 
and stateless persons, in paragraphs 57 to 71 and 100 
to 104, respectively, of his second report had provided 
some useful insights and, like Ms. Escarameia, he had 
particularly appreciated the elucidation of the difference 
between asylum and refugee status. Nevertheless he still 
wondered how the Special Rapporteur intended to deal 
with the question of stateless persons in his study and in 
future draft articles. Notwithstanding the express refer-
ence to them in draft article 1, paragraph (2), it would 
seem from the definition contained in draft article 2, para- 
graph (2) (d), that the Special Rapporteur deemed refu-
gees to be ressortissants of their countries of residence. 
While in any case they would certainly not lose the 
nationality of the country from which they had fled, it 
seemed difficult to contend that refugees had no personal 
legal bond with their former country even if, simultane-
ously, they had a link with the receiving country which 
was not solely territorial. He therefore concluded that the 
Special Rapporteur’s obsession with the term “ressortis-
sant” merely created additional complications and did 
nothing to resolve the problem. Hence he agreed with sev-
eral previous speakers, who had doubtless read the report 
in English or Spanish, that the differentiation between  
“ressortissant” and “national” should be abandoned 
in favour of the much simpler distinction between the 
nationality or non-nationality of the person expelled.

70. A further reason why the question of the expulsion 
of stateless persons and refugees should not be included 
as such in the study was that both categories of persons 
had a very special status which was clearly and fully 
determined by positive international law, one with which 
it would be unwise to meddle. Moreover, the inclusion of 
stateless persons and refugees in the draft articles would 
lead the Commission to repeating what was already laid 
down in existing treaties or, worse, to amending their pro-
visions, something which it had not been asked to do.

71. On similar grounds, he would be less categorical 
than the Special Rapporteur had been in paragraph 41 of 
his second report about including the expulsion of aliens 
in situations of armed conflict within the scope of the 
topic. In that connection, he dissociated himself from the 
comments made by some speakers. Humanitarian law, 
whose well-established rules governed the law of armed 
conflict, covered expulsion in those circumstances. While 
the separation between the law of war and the law in time 
of peace was less marked than it had been in the past, he 
feared that, if the Commission embarked on the question 
of expulsion during wartime occupation, it would con-
fuse the two issues and depart too far from a reasonable 
conception of the topic. On that point he disagreed with 
Ms. Escarameia.

72. Ethnic cleansing was, however, a different matter. 
It was regrettable that the term appeared solely in para-
graph 114 and that the Special Rapporteur’s interest in 
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the notion and in its relationship with the subject had 
been confined to a few sparse allusions, for example in 
paragraph 156. In his own opinion, ethnic cleansing fell 
within the scope of the topic only when the persons who 
had been the victims of such cleansing were aliens, which 
had certainly not been the case in the principal instances 
of ethnic cleansing in recent years in Europe, namely in 
Bosnia and Herzegovina. Leaving aside his own hesita-
tions, he considered that the Commission should certainly 
discuss whether to include ethnic cleansing under the 
heading of expulsion of aliens.

73. His foregoing remarks did not detract in any way 
from his generally favourable opinion of the second report 
and he therefore saw no reason why draft articles 1 and 2 
should not be referred to the Drafting Committee. They 
did, however, require substantial recasting and to that end 
he would go on to suggest some amendments.

74. Like Mr. Comissário Afonso, he thought that the 
first paragraph of draft article 1 on scope encroached too 
far on the definitions contained in draft article 2. More-
over the two draft articles did not appear to be entirely 
consistent with one another. In draft article 1, the second 
half of paragraph (2) should be moved to paragraph (1) 
and paragraph (2) should be worded to read: “The pre-
sent draft articles shall apply to aliens who are present in 
the host State/territorial State, lawfully or with irregular 
status”. Nevertheless, he was dubious about the expres-
sion “host State” since expulsion was hardly a hospitable 
action, and, for that reason, “territorial State”, “State of 
residence” or “State in which they are present” might be 
more suitable terms.

75. Secondly, paragraph (1) of draft article 1 must state 
whether or not the draft articles applied in the event of 
an armed conflict. It might be prudent to exclude such a 
possibility and to concentrate on the law in time of peace, 
but either way it was necessary to explain which option 
had been chosen.

76. Thirdly, it must be clearly indicated that the draft 
articles concerned only natural persons. Perhaps that 
was axiomatic and it would be sufficient to include an 
unambiguous statement to that effect in the commentary. 
Fourthly, he was not opposed to attempting to list in a sec-
ond paragraph of draft article 1 individual categories to 
which the draft articles would apply, provided that it was 
made clear that the list was not exhaustive, as had been 
done through the inclusion of the phrase “in particular”. 
He was, however, of the opinion that refugees and state-
less persons should be expressly excluded by wording to 
that effect which could form a third paragraph.

77. As for draft article 2, despite the Special Rappor-
teur’s lengthy explanations, he was still convinced that 
there was nothing to be gained by preferring the term 
“ressortissant” to “national”, since it would give rise to 
confusion and complicate the Commission’s delibera-
tions, without offering any countervailing advantages. As 
the Special Rapporteur had demonstrated, the two words 
were very often interchangeable, and even in French the 
distinction between them was far from self-evident. Fur-
thermore, not only did he fail to see any justification for 
the Special Rapporteur’s cri du coeur at the beginning 

of paragraph 129 that “[i]n any case, we will refrain in 
the context of the present topic from defining ‘alien’ by 
invoking the criterion of nationality” but, what was more, 
that assertion could lead the Commission onto dangerous 
ground. It would be much simpler to state that, for the 
purposes of the draft articles, an alien was understood to 
mean a natural person who did not have the nationality 
of the expelling State, or of the State in which he was 
present, or of the State of residence. He really could not 
fathom the underlying reasons for the much more compli-
cated solution proposed by the Special Rapporteur.

78. He also had reservations about the definition of “res-
sortissant” in paragraph (2) (d) of draft article 2. First, the 
formulation in French was rather dated. According to para-
graph 149 of the second report, it had been taken from the 
Treaty of Peace between the Allied and Associated Pow-
ers and Germany (Treaty of Versailles), or from an arbitral 
award of 1927 (Falla-Nataf and brothers v. Germany), 
but such terminology was no longer used in French at the 
beginning of the twenty-first century. The phrasing “par 
quelque lien juridique ... relève de la compétence” (“by 
any legal bond ... comes under the jurisdiction”) was old-
fashioned and somewhat precious. Obviously, if that had 
been his only complaint, the Drafting Committee could 
easily have found a remedy, but he had a more radical 
suggestion—simply not to employ the word “ressortis-
sant”, which served no useful purpose in the context of the 
topic, thus obviating the need for a definition of the term 
in the draft articles. An alien was certainly a non-national 
and the wording proposed by Ms. Escarameia seemed 
entirely apt, especially as the wording in square brackets 
put forward by the Special Rapporteur in paragraph 194 
was evidence of his difficulties and neither of the notions 
he had suggested—”juridiction” or “compétence person-
nelle” (“jurisdiction” or “personal jurisdiction”) was very 
convincing. He would personally favour deleting para-
graph (2) (d) and replacing the term “ressortissant” in 
articles 1 and 2 with wording such as “a State compels a 
person not possessing its nationality to leave its territory” 
or “an alien is a person not possessing the nationality of 
the territorial State/expelling State/State of residence/
State in which he is present”, whichever was considered 
to be more suitable. If the notion of residence was used, it 
would also be necessary to include that of presence. The 
decisive proof that the term “ressortissant” was inappro-
priate and that “national” must be used instead was that 
the French word had been retained in italics in the English 
version of the report, because it had proved impossible to 
find any equivalent term in English. Hence the linguistic 
subtlety of the French expression had been entirely lost, 
although even in French the precise definition of “ressor-
tissant” was doubtful and the more usually accepted term 
was “national”. In fact, the judgments of the ICJ cited by 
the Special Rapporteur in his second report used the two 
terms interchangeably [paras. 136–152].

79. As they stood, paragraphs (1) and (2) (b) duplicated 
each other. It would be necessary either to draw a dis-
tinction between the two definitions by adopting a more 
general definition of “expulsion”, or to delete subpara-
graph (b). Subparagraph (a) referred to the “territorial 
or expelling State”, but there was no mention of “territo-
rial State” elsewhere. The terminology must therefore be 
unified.
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80. His comments might seem indicative of substantial 
disagreement but, apart from those relating to the Special 
Rapporteur’s infatuation with the word “ressortissant”, 
they were only points of detail which the Drafting Commit-
tee ought to be able to solve easily. It was to be hoped that 
the Drafting Committee could meet in the very near future 
to consider the two draft articles proposed by the Special 
Rapporteur. He disagreed with the proposal by Mr. Vargas 
Carreño to defer the Drafting Committee’s consideration 
of the draft articles and he regretted that the Special Rap-
porteur was apparently resigned to such a postponement. 
It was the task of the Drafting Committee to refine spe-
cial rapporteurs’ proposals and, furthermore, rapid agree-
ment on firmer, more rigorous definitions and on a field of 
study was essential, since it would be impossible to draft 
further articles if the Commission did not know whether it 
was talking about “ressortissants” or “nationals”, whether 
stateless persons and refugees were to be included within 
the scope of the topic, or whether armed conflicts should be 
taken into consideration. He therefore not only supported 
the referral of the two draft articles to the Drafting Com-
mittee, but also hoped that the Drafting Committee would 
examine them the following week.

81. Mr. CANDIOTI said he shared Mr. Pellet’s reserva-
tions about the use of the word “ressortissant” in the Spe-
cial Rapporteur’s otherwise magnificent report. The word 
“ressortissant” had no direct equivalent in Spanish. The 
expression employed in the Spanish version of the second 
report, namely “natural”, was incorrect, since it referred 
only to a person who had been born in a given place and 
did not cover the much wider concept of “ressortissant” 
as it was understood in French.

82. Mr. PELLET suggested that members who spoke 
Arabic or Chinese should indicate how the word “ressor-
tissant” had been translated. If the concept existed only 
in French, that would be a decisive argument in favour of 
abandoning the term.

83. Mr. HMOUD said that the term “ra`aya” used in the 
Arabic version of the report was almost synonymous with 
“national”, but stricto sensu meant persons who were pro-
tected by the State. It was an old notion dating back to 
the time when States which had dominions also extended 
their protection to the subjects of the occupied States.

84. Mr. KEMICHA confirmed that Arabic, unlike Span-
ish or English, had a term, namely “ra`aya”, which was 
exactly synonymous with “ressortissant”.

The meeting rose at 12.55 p.m.

2924th MEETING

Thursday, 24 May 2007, at 10 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Galicki, 
Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, Mr. Kamto, 

Mr. Kemicha, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič, Mr. Saboia, 
Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas Carreño, 
Mr. Vázquez-Bermúdez, Mr. Wako, Mr. Wisnumurti, 
Mr. Yamada.

Organization of the work of the session (continued)*

[Agenda item 1]

1. The CHAIRPERSON welcomed Mr. Michel, Under-
Secretary-General for Legal Affairs, Legal Counsel. He 
expressed the Commission’s appreciation to the Codifica-
tion Division for the assistance it provided to the Commis-
sion in its work and welcomed the frank dialogue which 
the Commission maintained with the Legal Counsel.

The meeting was suspended at 10.05 a.m. and resumed 
at 12.10 p.m.

Expulsion of aliens (continued) (A/CN.4/577 
and Add.1–2, sect. E, A/CN.4/581)

[Agenda item 7]

seCond rePort of the sPeCial raPPorteur (continued)

2. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the second 
report on the expulsion of aliens,137 which had been intro-
duced the previous day by the Special Rapporteur on the 
topic, Mr. Kamto.

3. Mr. FOMBA welcomed the second report on the 
expulsion of aliens, a topic which he regarded as particu-
larly important and interesting, given that the diaspora 
of his own country had often been confronted with the 
problem. He subscribed to the line of reasoning and con-
clusions of the Special Rapporteur, who had rigorously 
analysed a number of concepts that often gave rise to dif-
fering views insofar as their legal justification and mean-
ing were concerned. 

4. With regard to the feasibility and utility of the study, 
Mr. Pellet had noted during the debate at the previous 
meeting that the topic was more a matter of negotiation 
than of codification. Did that mean, then, that the Com-
mission should elaborate a practical guide to negotiation 
with guiding principles, guidelines or recommendations? 
Personally, he would prefer formal draft articles.

5. According to Mr. Hmoud, the Commission was not 
competent to consider the topic if it was only going to 
consider the link between the individual and human 
rights without addressing the problem of illegality. Yet 
that aspect was included right in the Special Rapporteur’s 
proposed work plan. Moreover, the Commission’s com-
petence was no longer questioned.

* Resumed from the 2922nd meeting.
137 Yearbook … 2006, vol. II (Part One), document A/CN.4/573.



 2924th meeting—24 May 2007 55

6. Some members had criticized the Special Rapporteur 
for not directly tackling the real questions of substance, 
but that criticism was unwarranted because he had clearly 
expressed his intention of elaborating a legal regime as 
comprehensive as possible on the topic of the expulsion 
of aliens. Nor was it justified to take the Special Rappor-
teur to task for delving immediately into the conceptual 
basis of the topic—it would be illogical and impossible 
to claim to be elaborating the legal regime of such a topic 
without first trying to clarify its key terms.

7. With regard to the changes in the structure of the 
study to which the Special Rapporteur referred in para-
graph 43 of his second report, Mr. Fomba said that he 
was not opposed to having definitions precede the scope, 
but the latter should go beyond mere ratione personae, 
as suggested by Mr. Candioti. It remained to be seen 
whether the list of categories of aliens concerned was 
adequate. Mr. Pellet had suggested excluding refugees 
and stateless persons from the list for reasons of lex 
specialis, which was perhaps appropriate, provided that 
their current legal status was clear. In the case of refu-
gees, it would be necessary to choose between a restric-
tive definition, such as the one in the 1951 Convention 
relating to the Status of Refugees, or an extensive one, 
such as in the 1969 OAU Convention governing the spe-
cific aspects of refugee problems in Africa. As to how to 
define the legal situation of applicants for refugee status 
between the time of submission of the application and 
the time of receipt of a response, he shared the Special 
Rapporteur’s view that the answer depended on national 
law and would be duly considered when the conditions 
for expulsion were studied.

8. The Special Rapporteur proposed initially to make 
no distinction between the various categories of aliens 
residing lawfully in a State. He himself wished to know 
whether that question would be addressed later (given that 
the length of stay could have implications for the conse-
quences of expulsion) and, if so, to what extent it might be 
taken up in the definitions.

9. The question of expulsion in the event of armed 
conflict was governed by international humanitarian 
law, which was why some members had argued that it 
should be left out; however, an in-depth study of prac-
tice might be useful before a decision was taken on the 
matter. With regard to migrant workers, he agreed with 
the suggestion that legal instruments of relevance from 
the standpoint of the principle of prohibition of collec-
tive expulsion should be given consideration at a later 
time, and he endorsed the Special Rapporteur’s criteria 
for identifying aliens whose expulsion was likely to be 
of relevance to the topic.

10. Turning to the two draft articles proposed by the 
Special Rapporteur, he said that in draft article 1 (Scope), 
the ratione materiae should be clarified before the ratione 
personae, and a new paragraph 1 should therefore be 
inserted in the proposed text indicating that the draft 
article applied to the expulsion of aliens; the two exist-
ing paragraphs would be maintained and renumbered 
accordingly. He also noted that in the French version, 
paragraph 2 referred to “asilés”, whereas the body of 
paragraph 122 spoke of “exilés” (in both cases rendered 

as “asylum seekers” in the English version). Those terms 
should be standardized, or else the Special Rapporteur 
should explain what the difference was, assuming there 
was one.

11. In draft article 2 (Definitions), the problematic term 
was “ressortissant” (of another State), which Mr. Pellet 
had proposed replacing with “non-national”. The basis for 
that proposal was that “alien” was defined as the oppo-
site of “national”, but practice showed that “national” and 
“ressortissant” were regarded as interchangeable. More-
over, the Special Rapporteur’s standpoint did not neces-
sarily contradict Mr. Pellet’s, because in paragraph 148 of 
his report he proposed that “ressortissant” should apply 
not only to nationals but also to persons who were subject 
to the authority of a given State as the result of a par-
ticular legal connection, such as refugees and stateless 
persons. Thus, it remained to be seen whether refugees 
and stateless persons should be included. If they were not, 
the scope of the topic would be confined to “non-nation-
als”, and that would settle the question, but it presupposed 
recasting the wording of the entire draft article 2, in which 
case the Commission would need to give the Special Rap-
porteur specific instructions. 

12. Some members had felt that the word “conduct” was 
inappropriate when defining expulsion and that it alluded 
to the question of responsibility. That might be the case, 
provided that the type of conduct contemplated actually 
constituted an internationally wrongful act. It had also 
been rightly noted that paragraph 1 and paragraph 2 (b) 
duplicated each other, but it might not be a bad idea to 
dissect the definition of expulsion, even at the risk of 
repetition.

13. The triple function given to “frontier” in para-
graph 2 (c) was useful and interesting. He welcomed the  
Special Rapporteur’s new version of paragraph 2 (d), al- 
though it remained subject to the decision on “ressortissant”.

14. In conclusion, he believed that the Commission 
should give the Special Rapporteur clear instructions on 
the scope of the key concepts to be defined, and he was 
in favour of referring the two draft articles to the Drafting 
Committee.

15. The CHAIRPERSON, speaking as a member of 
the Commission, reiterated the reservations that he had 
already expressed on the scope of the topic. The sequence 
in which the various aspects of the question were dis-
cussed did not sufficiently reflect the importance of one 
of its main aspects, namely legality and the reasons for 
the expulsion of aliens by States. In the work plan pro-
posed in the preliminary report,138 the question of the re-
sponsibility of the expelling State was addressed only in 
Part 3, on legal consequences of expulsion. By taking such 
an approach, the Special Rapporteur neglected the heart 
of the matter and focused chiefly on categories of aliens 
likely to be expelled, such as refugees or migrant workers, 
or on types of expulsion, such as extradition; that did not 
seem to be particularly useful, since those questions were 
already covered by international law.

138 Yearbook … 2005, vol. II (Part One), document A/CN.4/554.
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16. In defining the scope of the topic, it was important 
to bear in mind that expulsion was intrinsically linked to 
the duty of the State to control public order throughout 
its territory. That was why it would have been useful to 
include the question of non-admission, which, like expul-
sion, addressed the need of States to control the presence 
and movements of aliens for reasons of security. The 
topic raised not only the question of the human rights of 
expelled persons, but also that of the duty of a State to 
prevent the presence in its territory of aliens who might, 
for example, cause harm to its nationals. That should be 
the starting point of the study. It was unfortunate that 
the Special Rapporteur had addressed the topic from 
the standpoint of respect for human rights, thereby cre-
ating some confusion as to the legality of the expulsion 
of aliens, which was a priori perfectly lawful. In giving 
priority to human rights to the detriment of the rights and 
duties of States, the Commission was going about things 
in the wrong way. He reserved the right to return to the 
question at a later date.

17. Mr. McRAE said that, broadly speaking, he had no 
objection to the Special Rapporteur’s approach, which 
recognized the sovereign right of States to expel aliens 
from their territory but also acknowledged that, in exer-
cising that right, States must respect a number of rules, 
in particular the norms of international human rights law 
and international humanitarian law. It was unfortunate 
that the Special Rapporteur had not gone all the way with 
his logic and specified the content of those rules as well 
as the context in which States were usually led to order 
the expulsion of aliens, namely the maintenance of public 
order, as rightly pointed out by Mr. Brownlie. However, 
Mr. Brownlie’s doubts about the utility of an analysis of 
the legal consequences of expulsion for different catego-
ries of aliens did not seem to be well founded: on the con-
trary, it was an inescapable aspect of the topic that had 
perhaps been addressed too hastily by the Special Rap-
porteur. It should be borne in mind that the Commission 
was only at the beginning of its work on the expulsion of 
aliens and that it must therefore remain focused on the 
definition of the subject. Perhaps the Commission could 
agree that the main question under consideration was the 
expulsion by a State from its territory of persons who were 
not its nationals. That was the Special Rapporteur’s point 
of departure, as could be seen to a certain extent from 
the wording of his proposed draft article 2, paragraphs 1 
and 2 (b). However, in defining the meaning of “alien” for 
the purposes of the draft article, the Special Rapporteur 
referred to the notion of “ressortissant”, which seemed 
unnecessary; it was sufficient to say that an alien was any 
person who was not a national of the expelling State. The 
wording of paragraph 1 should be modified along those 
lines, and the current paragraph 2 (a) should be deleted.

18. The idea that the expulsion of aliens concerned the 
expulsion of persons “physically” present in the terri-
tory of the expelling State should also be expressed more 
clearly, and draft article 1, paragraph 1, should thus be 
modified. Although the distinction drawn in draft arti-
cle 1, paragraph 2, between categories of aliens on the 
basis of whether or not their presence in the territory 
of the expelling State was legal was definitely useful in 
analysing the legal consequences of expulsion, it should 
not be made at the current stage of work, when the scope 

of the draft article was at issue. Physical presence in the 
territory of the State expelling the person who was the 
subject of expulsion should be the sole criterion in defin-
ing the term “alien”. There should be no need to deter-
mine whether there was a link of nationality between the 
expelled person and a State other than the territorial or 
expelling State. The application of such a criterion would 
also settle the question of whether to include non-admis-
sion in the scope, which Mr. Brownlie favoured doing, 
since logically only persons seeking admission who were 
not physically present in the territory of the State con-
cerned would be excluded from the scope of draft arti-
cle 1. The idea that the only category of aliens of prime 
concern to States—and which should thus be given full 
attention by the Commission—was that of aliens physi-
cally present in the territory of the expelling State should 
also serve as the basis for a discussion on whether or not 
some forms of expulsion, such as extradition, or some 
categories of non-nationals, such as refugees, ought to be 
excluded from the scope of the draft article. The inclusion 
of those aliens might make it possible to close any exist-
ing gaps in international norms concerning them.

19. With regard to draft article 2, Mr. McRae said that 
he agreed with Ms. Escarameia, who had argued that 
the definition of the term “territory” in paragraph 2 (e) 
needed to be improved. To that end, the Special Rappor-
teur should rely more on the line of reasoning followed in 
paragraph 179 of his second report. While Mr. Brownlie’s 
proposal to include a study of expropriation in the con-
sideration of the impact of expulsion on the right to own 
property abroad could be considered, that should be done 
only after a thorough assessment of whether that option 
was of interest. The Commission would then have to exer-
cise great caution to ensure that an examination of that 
important branch of law did not distract it from its main 
subject of study.

20. Much still needed to be done to clarify the exact 
scope of the topic, but the two draft articles proposed by 
the Special Rapporteur were a useful starting point, and 
he had no objection to their being referred to the Drafting 
Committee.

21. Mr. CAFLISCH commended the Special Rap-
porteur for the quality of his second report, which pre-
pared the ground for the Commission’s consideration of 
the particularly complex topic of the expulsion of aliens. 
Although he endorsed the thrust of the report, the con-
cept of “ressortissant”, which at first glance did not pose 
any special problem, was defined in such general terms 
in draft article 2, paragraph 2 (d), that categories of per-
sons other than “nationals” in the strict sense might be 
regarded as “aliens” within the meaning of the draft arti-
cle. The scope of the definition of “ressortissant” should 
be restricted in order to avoid that trap. Perhaps the saf-
est way of dealing with the problem would be simply to 
abandon the notion in favour of “nationality”. He drew 
attention to paragraph 174 of the report and said that it 
was perhaps inappropriate to employ the word “transfer”, 
which was also used to mean the surrender to their State 
of nationality of persons already sentenced abroad to have 
them serve all or part of their sentence. Draft articles 1 
and 2 were a useful starting point for the Commission’s 
future work on the topic, but the question of the various 
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regimes governing expulsion should probably be consid-
ered in greater depth before a decision was taken on the 
definition of the terms “alien” and “expulsion”. Although 
he did not have a clear-cut opinion on the matter, he was 
not at all certain that he agreed with Mr. Pellet that the 
question of the expulsion of foreign nationals in situations 
of armed conflict should not be included.

The meeting rose at 1 p.m.

2925th MEETING

Friday, 25 May 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, 
Mr. Kamto, Mr. Kemicha, Mr. Kolodkin, Mr. McRae, 
Mr. Niehaus, Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič, 
Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas 
Carreño, Mr. Vázquez-Bermúdez, Mr. Wako, Mr. Wisnu-
murti, Ms. Xue, Mr. Yamada.

Expulsion of aliens (continued) (A/CN.4/577 
and Add.1–2, sect. E, A/CN.4/581)

[Agenda item 7]

seCond rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON, responding in his capacity as 
a member of the Commission to the opinion expressed 
at the previous meeting by Mr. McRae that it would not 
necessarily be appropriate to take up the subject of expro-
priation even in passing, explained that his earlier refer-
ence to expropriation had been made within the context 
of his more general point that, if the Commission were 
going to discuss the illegality of expulsion in certain cir-
cumstances, it would have to identify the causes of action, 
or the basis of claim, to enable it to discuss State respon-
sibility issues not in the abstract, but in relation to par-
ticular categories of illegality. 

2. In that connection, he had mentioned violations 
of friendship, commerce and navigation treaties, other 
bilateral treaties, and possibly human rights treaties; 
and, alongside those categories, one would also have 
to include international crimes including genocide, and 
the minimum international standard for the treatment of 
aliens. In fact, the overall point he had wished to convey 
was that the rubric “expulsion of aliens” was inadequate 
in that it amounted to no more than a convenient label 
and, for that reason, the Commission would have to take 
great care when defining the scope of the topic. He had 
alluded to expropriation only because, in real life, cases of 
expulsion were often part of a situation imposed on aliens 
and their property. Expropriation frequently accompanied 
expulsion of the individual concerned and, as the case of 

Loizidou v. Turkey had shown, individuals were some-
times not permitted to repossess property even when there 
had been no expropriation. He was not, however, propos-
ing that the Commission should take up the subject of 
expropriation; he had merely been attempting to illustrate 
the fact that various legal categories and causes of action 
were relevant to the issue of legality.

3. One of his objections to adhering to a narrow concep-
tion of expulsion was that, if it were to be accepted that 
the Commission was examining control over the presence 
of aliens in the territory of a State, and that such control 
was prima facie part of statehood, prima facie part of 
title to territory and prima facie lawful, premises which 
seemed to him quite acceptable, the question of control-
ling the presence of aliens would not be confined to the 
mechanics of expulsion, but would be further complicated 
by the wide variety of factors involved: first, illegal pres-
ence; secondly, informal migrants, e.g. unlicensed foreign 
traders; and thirdly, changes in domestic law relating to 
the licensing of individuals and their activities which 
meant that lawful visitors were reclassified as unlawful 
visitors. If the Commission was dealing with the question 
of the control of presence, it should logically also include 
refusal of entry among the situations it examined. 

4. Mr. GAJA said that the Special Rapporteur’s very use-
ful second report139 constituted a further step in the right 
direction. Given that the topic referred, not to expulsion in 
general, but to expulsion of aliens, it was understandable 
that the Special Rapporteur should endeavour to provide 
a definition of “aliens” when determining the scope of the 
topic; draft articles 1 and 2 were thus plainly linked. A 
difficulty inherent in that approach, however, was that, if 
the status of a person were to be considered in terms of 
that person’s relation with a State other than the expel-
ling State, as was done in draft article 2, paragraph (1), no 
weight would be given to his or her possible ties with the 
expelling State. If he or she were a dual national with the 
nationality of the expelling State, expulsion would not be 
lawful, if one agreed, as he did, with the opinion expressed 
in paragraph 47 of the report, to the effect that the expul-
sion of nationals was prohibited. Since the scope of that 
prohibition might be uncertain in the case of dual nation-
als, that question should be addressed in order to ascer-
tain to what extent the rules on expulsion of aliens were 
intended to apply to those persons, even though, strictly 
speaking, the prohibition of the expulsion of nationals did 
not form part of the topic.

5. Although draft article 1, paragraph (1), would seem 
to exclude dual nationals, draft article 2, paragraph (1), 
gave the contrary impression. Draft article 2 should men-
tion not only persons with dual nationality, but also state-
less persons, since they were definitely not encompassed 
by the concept of “ressortissants of another State”.

6. In practice, expulsion was closely bound up with the 
often difficult question of establishing the nationality of 
the person to be expelled, as the State of nationality was 
the only State obliged to admit him or her to its territory. 
While the statement in paragraph 152 of the second report 
to the effect that it was the responsibility of national 

139 Yearbook … 2006, vol. II (Part One), document A/CN.4/573.
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authorities to provide official documents attesting to such 
persons’ status was correct, more often than not, any 
such documents would be withheld by aliens threatened 
with expulsion, because once their nationality had been 
established, expulsion became easier as the national State 
could be requested to admit them.

7. Aside from that difficulty, which probably did not 
affect the scope of the topic, he was pleased to note that 
there was no indication that the State of destination was 
necessarily the State of nationality. There might be other 
States of destination and it would be necessary to examine 
whether and, if so, to what extent, the alien to be expelled 
was entitled to choose the destination when a State other 
than the State of nationality was willing to admit him or 
her. It was one thing to compel someone to leave a ter-
ritory; it was altogether another matter to compel that 
person to enter a country that he or she might have good 
reason to wish to avoid entering.

8. He agreed with the Special Rapporteur that the draft 
articles should not deal with extradition. Draft article 2, 
paragraph (1), should be amended to make that clear, 
because, as it stood, it appeared to include extradition, 
since the latter normally implied compulsion to leave the 
territory. However, the draft articles should cover dis-
guised extradition, in other words the use of expulsion as 
a means of handing over a person facing criminal proceed-
ings in a foreign country. That form of expulsion, which 
was not infrequent, raised the question of whether it was 
prohibited by international law, given that it might impair 
the entitlement of the alien to an appropriate procedure 
when criminal proceedings were pending or envisaged in 
the State of destination.

9. In his opinion, extraordinary rendition also came 
within the scope of the topic. The argument for excluding 
extraordinary rendition, which was put forward in para-
graph 177 of the second report, namely that it sometimes 
concerned nationals, was unpersuasive, because in reality 
the practice mostly affected aliens and constituted a form 
of compulsion to leave a territory, and a fairly unpleasant 
one at that. The definition in draft article 2, paragraph (1), 
encompassed both disguised extradition and extraordi-
nary rendition and should continue to do so, even if the 
draft articles also stated that extradition proper was cov-
ered by special rules which did not need to be addressed 
in that context.

10. As the Special Rapporteur had noted, the concept of 
refoulement had a variety of meanings. The term appeared 
to be used mainly in the context of non-admission. 
Although draft article 2 did not say as much explicitly, in 
paragraph 172 of his second report the Special Rapporteur 
apparently took the view that the term “expulsion” did not 
cover the situation of those who had not left an interna-
tional zone or centre where candidates for admission were 
detained, as there would be a phase during which the alien 
would be physically present in the territory, but somehow 
separate from it. If one concurred with what seemed to 
be the view of the Special Rapporteur, although it was 
not reflected in draft articles 1 and 2, that the rules on the 
expulsion of aliens should concern aliens irrespective of 
whether they were or were not regularly resident, it would 
be difficult to differentiate between residents with irregular 

status and persons who were in a sort of limbo awaiting 
admission, as persons in the latter category had often 
entered the territory irregularly and were being detained 
pending admission or refoulement to another State. More-
over, that detention could be protracted either because it 
was necessary to determine, first their State of nationality, 
and then whether that State was willing to admit them; or 
else because some of them might have claimed refugee 
status, and that claim would require consideration before 
refoulement or expulsion could be carried out. Even if 
the draft articles differentiated between refoulement and 
expulsion on the basis that refoulement, being related to 
non-admission, was an issue which should be left aside, 
it would be necessary to indicate that certain basic princi-
ples set forth in the draft articles also applied to persons 
not covered by the draft articles.

11. Although the distinction drawn between act and 
conduct in the definition of expulsion of an alien given 
in draft article 2, paragraph (1), might appear Byzantine, 
it was useful because it highlighted the fact that the exist-
ence of a formal act (usually an administrative act) pro-
viding for expulsion might not necessarily be required and 
that compulsion might take other forms in the absence of 
such an act. As the result was identical, the same sort of 
protection should be afforded in both cases. Furthermore, 
while an administrative act of expulsion was designed to 
compel the alien to leave the territory, its execution might 
be left in abeyance for some time. It should therefore be 
made clear that the draft articles applied not only to actual 
expulsion, but also to acts designed to bring about expul-
sion, and that their purpose was to forestall some of those 
acts and, if possible, to provide for remedies.

12. Mr. NIEHAUS commended the Special Rappor-
teur’s excellent and highly topical report on a crucial sub-
ject which raised a wide range of practical and theoretical 
legal issues. It was necessary first to determine exactly 
what was meant by “expulsion” and to define it as clearly 
and simply as possible. In that respect, the relevant provi-
sion of the International Covenant on Civil and Political 
Rights was pertinent.

13. On the structure of the two draft articles, he noted that 
it would be logical to define “expulsion” without reference 
to the term “alien”. A clearer definition than that contained 
in draft article 2, paragraphs (1) and (2) (b), might be: 
“Expulsion, whether collective or individual, means the act 
or omission of a State authority with the intention and effect 
of ensuring the removal of a person or persons, against their 
will, from the territory of that State”. The inclusion of the 
words “against their will” was vital.

14. Article 13 of the International Covenant on Civil and 
Political Rights established a universally accepted principle 
whereby aliens lawfully present could be expelled only in 
accordance with law and, although it did not cover aliens 
unlawfully present, it had become an international standard 
or benchmark. The Special Rapporteur was quite correct in 
saying that a State had the sovereign right to expel an alien 
from its territory, yet that right obviously had to be exer-
cised in accordance with international law. That meant that 
a State could not expel an alien arbitrarily, but must comply 
with the standards of public international law, human rights 
law and humanitarian law in general.
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15. As to the scope of the topic, it should be as wide-
ranging as possible. The Commission should—though 
perhaps at a later stage—also examine situations such as 
refusal of admission and expulsion in the event of armed 
conflict, since the treatment of the subject would be 
incomplete if they were ignored.

16. Although the inclusion of legal persons within the 
scope of the topic was likewise controversial, since there 
was a risk that the Commission might be distracted by the 
issue of expropriation, the important role of expropriation 
or confiscation in the context of expulsion of aliens sug-
gested that the issue should somehow be included in the 
study. 

17. Since the title of the topic was “expulsion of aliens”, 
a clear definition was obviously required not only of 
“expulsion” but also of the term “alien”. That defini-
tion should be kept as simple as possible: an alien was 
someone who was not a national of the expelling State. 
Hence the starting point for the Commission’s delibera-
tions was plainly the expulsion of individuals who were 
not the nationals of the expelling State and draft article 1, 
paragraph (1), on scope was therefore correct as currently 
worded. As a result of that provision, the following para-
graph (2), listing the various categories of aliens, was 
unnecessary and possibly confusing. However, it should 
somewhere be specified that the draft articles applied to 
non-nationals present in the host State whether lawfully 
or with irregular status.

18. The question of nationals of the expelling State who 
had lost that nationality or been deprived of it should be 
debated when the Special Rapporteur presented his third 
report, in which he intended to discuss that issue. 

19. Still on the subject of draft article 1, paragraph (1), 
he supported Mr. McRae’s proposal that the word “physi-
cally” should be inserted before “present”. He agreed with 
earlier speakers’ criticism of the expression “ressortis-
sant”. The difficulty of translating that term into Spanish 
was further evidence that its use would be totally inappro-
priate and he was therefore in favour of the deletion of the 
whole of paragraph (2) (d) of draft article 2.

20. Like Ms. Escarameia, he believed that a correct 
definition of “territory” would obviate the need for a 
definition of “frontier” and would render draft article 2, 
paragraph (2) (c) obsolete. In general, he agreed with the 
main thrust of the report, but concurred with Mr. Vargas 
Carreño that further in-depth discussion of the contents 
of the draft articles in the plenary was needed before they 
were referred to the Drafting Committee.

21. Mr. KOLODKIN said that the substantial second 
report presented by the Special Rapporteur was a logi-
cal continuation of his preliminary report. The Secretariat 
memorandum140 had been most informative.

22. As to the scope of the topic and the persons to be 
included within it, he was only partly in agreement with 
the Special Rapporteur. Obviously the draft articles should 

140 A/CN.4/565 and Corr.1, mimeographed, available on the 
Commission’s website.

cover persons who were not citizens of the expelling State, 
in other words foreign citizens and stateless persons, but it 
was important not to forget persons whose status had been 
altered as a result of a change in status of the territory in 
which they were residing, in particular persons who had 
become aliens because a new State had come into being. 
As the Special Rapporteur had proposed, it was appropri-
ate to examine the situation of persons lawfully present in 
the expelling State, separately from that of persons with 
irregular status, including those who had long been resi-
dent in the State intending to expel them.

23. On the other hand, he was doubtful whether it was 
advisable to include refugees within the scope of the 
topic. It would at least be necessary carefully to consider 
whether existing international legal norms did not already 
provide them with sufficient protection, given that refu-
gee law was already well developed. Persons with spe-
cial status, in particular those possessing privileges and 
immunities, should certainly not be included in the Com-
mission’s examination of expulsion of aliens.

24. The expulsion of a State’s own nationals lay outside 
the scope of the subject. The legislation of many States 
and several international agreements prohibited their 
expulsion and any reference to it in the commentary would 
therefore have to be correctly worded. He took issue with 
the Special Rapporteur’s statement in paragraph 47 of 
his second report that, in his personal view, international 
law did not authorize the expulsion of a State’s own citi-
zens. No State was in need of such authorization, since 
expulsion from its territory was a sovereign prerogative. 
If international law did not prohibit such acts, a State had 
a right to perform them. If the Commission was of the 
opinion that such a prohibition had become, or was in 
the process of becoming, a norm of general international 
law, an indication to that effect could be included in the 
commentary.

25. During the debate on the preliminary report,141 he 
had expressed his opposition to the inclusion of the expul-
sion of aliens in situations of armed conflict within the 
scope of the topic, 142 and he was still of the opinion that 
it was and should remain a matter to be dealt with under 
humanitarian law. He therefore agreed with Mr. Pellet that 
the draft articles should contain a specific provision in that 
regard. It might be wise to include in the draft articles a 
provision listing the persons to whom they did not apply.

26. The draft articles should focus on persons who were 
not citizens of the expelling State and who were physi-
cally present in its territory. It was impossible to expel 
someone who was not in the State’s territory; such a per-
son could only be refused entry. Hence, he agreed with the 
Special Rapporteur that refusal of entry ought not to be 
examined and that the difference between refusal of entry 
and expulsion should be explained in the commentary.

27. Expulsion itself should not be defined solely in rela-
tion to any given act, whether legal or non-legal. While 
there were grounds for considering extending the defi-
nition to cover a series of acts or a conduct on the part 

141 Yearbook … 2005, vol. II (Part One), document A/CN.4/554.
142 Yearbook … 2005, vol. I, 2850th meeting, p. 132, para. 36.
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of a State, he agreed with Mr. Comissário Afonso on the 
need for caution. The conduct in question had to conform 
to certain criteria in order to be covered by the concept 
of expulsion, and those criteria had to be identified and 
specified.

28. The Commission should focus on considering the 
regime relating to expulsion, including such issues as 
the right of States to expel individuals, when and how 
that right could be restricted, and the rights of persons 
subject to expulsion. If expulsion involved the commis-
sion of an internationally wrongful act, that brought into 
play relations in the ambit of international responsibility, 
diplomatic protection and the exercise of other human 
rights mechanisms established in international agree-
ments to which the expelling State was a party. Since 
such relations were covered by other rules of interna-
tional law, they should not fall within the scope of the 
draft articles.

29. The draft should reflect general considerations 
regarding the scope. The two draft articles proposed 
essentially delineated the parameters of the topic. The use 
of the concept of ressortissant in both articles was prob-
lematic, in his view. A Russian equivalent, urozhenets,  
did not appear in the translation of draft article 1, and the 
prescience of the translators might have been applauded, 
but for the fact that the term appeared in draft article 2, 
suggesting that the translators had simply been careless.

30. He could have understood the use of the term  
“ressortissant” if, as in the decision of the ICJ in the 
LaGrand case, it had simply been the translation into 
French of the word “national”. But as defined in draft arti-
cle 2, the term was not a synonym of “national”. In fact, 
the definition of ressortissant was not clear, and the lack 
of clarity extended to all the provisions in which the term 
appeared. In the report, it was translated into Russian as 
urozhenets: an urozhenets of a State was an individual who 
had been born in that State, the closest English equivalent 
probably being “native”. But ressortissant could also be 
translated into Russian as vykhodets, someone who origi-
nated from a State. Neither word, to his knowledge, had 
any specific legal connotations in Russian. 

31. The Russian language also had the term soot-
echestvennik za rubezhom (compatriot abroad), a broad 
concept covering people originally from the Russian Fed-
eration—former citizens of the Russian Federation who 
lived permanently in other countries and had become 
foreign citizens or stateless persons. The term was used 
in a Russian legislative act of 1999 on compatriots. Hun-
gary had a similar piece of legislation dating from 2001, 
the Hungarian law on Hungarians living in neighbouring 
countries (“Magyars”). The law had been considered by 
the Parliamentary Assembly of the Council of Europe;143 

it referred to Hungarian or Magyar nationals who were 
citizens not of Hungary but of the State in whose territory 
they resided. The term “citizens” was used in the Coun-
cil of Europe to describe the national affiliation of such 
individuals.

143 See Resolution 1335 (2003) of the Parliamentary Assembly of 
the Council of Europe, adopted on 25 June 2003 (20th sitting).

32. He had raised those points merely to illustrate the 
terminological complexity of the topic and to show that 
by introducing the term “ressortissant” as distinct from 
“national” or “citizen”, the Commission might only be 
exacerbating an already complicated situation. Hence, 
he urged the Special Rapporteur, for the purposes of the 
draft, to go back to defining the term “alien” on the basis 
of the concept of nationality.

33. The two draft articles raised other questions as well. 
Mr. Comissário Afonso might be right in suggesting that 
draft article 1, paragraph (1), should be formulated in a 
more straightforward fashion, stating simply that the draft 
articles applied to the expulsion of aliens. And was para-
graph (2) really necessary? As drafted, it contained a non-
exhaustive, illustrative list of persons to whom the draft 
articles applied, although the phrase “nationals ... who 
have lost their nationality or been deprived of it” was not 
particularly well worded. Perhaps the draft articles should 
begin with the definitions, simply doing away with the 
provision on the scope. In the final analysis, the scope 
emerged clearly from the title of the draft, and the defini-
tions helped to clarify it.

34. He agreed with many of the earlier comments about 
draft article 2: for example, on the duplication in para-
graphs (1) and (2) (b), on the term “frontier” and on the 
phrase “territorial or expelling State” in paragraph (2) (a). 
He would also not rule out the idea of including defini-
tions of other terms. 

35. It was possible that all the problems could be 
resolved by the Drafting Committee, which was a very 
capable body. It might be better, however, if the Special 
Rapporteur worked on the draft a little longer in the light 
of the discussion and, in particular, in light of the prob-
lems arising with the term ressortissant, so that the two 
draft articles could be referred to the Drafting Committee 
together with additional draft articles to be submitted to 
the plenary at a later date.

36. Lastly, Mr. Gaja had raised an important question 
that had practical significance: did an expelled person 
have the right to choose the receiving State—in other 
words, was that person’s consent necessary in order for 
him or her to be repatriated to a State of which he or she 
was a national? The question was faced by States that 
concluded readmission agreements. His own country had 
such agreements, and the question had often been dis-
cussed when they were concluded. In practical terms, the 
expelled person had to be given documents on the basis 
of which he could enter the State of nationality, which 
was obliged to admit him. However, the person might 
deliberately withhold the documents or even refuse to 
take possession of them. That was a real problem that the 
Commission must consider.

37. Mr. YAMADA commended the Special Rappor-
teur’s report, which was full of valuable analysis and 
reflected his deep understanding of the topic. The Special 
Rapporteur was making steady progress on the basis of 
the draft work plan contained in annex I to his preliminary 
report. The Secretariat was to be thanked for its memo-
randum, which also provided material indispensable to an 
understanding of the topic.
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38. He still had some conceptual and methodological 
difficulties with the topic, perhaps because the problem 
of expulsion of aliens had not yet arisen in his part of the 
world. The Commission should be addressing systematic 
phenomena that had grave political, social, economic and 
human rights implications. The report and the Secretariat 
memorandum gave examples of numerous categories 
of expulsion of aliens, but whether rules relating to all 
those categories could be formulated and applied across 
the board was open to question. Perhaps the Commission 
could look at them category by category and through that 
exercise make an informed decision on which should be 
chosen for study. 

39. Concerning draft article 1 on scope, he thought that 
paragraph (1) was formulated in somewhat sweeping 
terms and went beyond the scope of the topic, basically 
stating that the draft articles applied to all foreigners. More 
than 3 million foreigners were present every day in Japan: 
treaty merchants and their dependents under friendship, 
commerce and navigation treaties; students under govern-
ment scholarship and exchange programmes; trainees 
under Japanese development assistance programmes; 
members of the United States armed forces under the 
Status of Forces Agreement;144 and also tourists. It was 
difficult to imagine the draft articles applying to all those 
foreigners. The Commission was not dealing with for-
eigners in general, but rather with specific categories 
of foreigners: those who had been expelled, were being 
expelled or were at risk of being expelled.

40. Paragraph (2) was an illustrative, non-exhaustive 
list of the categories of foreigners to be covered by the 
draft articles. If it was to be retained, it should be incor-
porated into paragraph (1), but he would prefer to see it 
relegated to the commentary.

41. If, as was his understanding, the substantive articles 
were to regulate the rights and duties of expelling States 
vis-à-vis foreigners who had been or were to be expelled, 
there should be a subparagraph relating to the expelling 
State in the draft article on scope. If, in the substantive arti-
cles, the rights and duties of the destination State vis-à-vis 
the person expelled or about to be expelled and vis-à-vis 
the expelling State were to be regulated, then there should 
be a subparagraph relating to the State of destination in 
that draft article. On the other hand, a simpler approach 
could be used, as Mr. Comissário Afonso had proposed: 
there could be a single paragraph on scope saying that the 
draft articles applied to the expulsion of aliens. 

42. On draft article 2, clearly, the terms “alien” and 
“expulsion” must be defined, and he accordingly had 
no problem with its paragraphs (2) (a) and (b), although 
some drafting refinements were called for. He saw no 
need for paragraph (1), because it merely duplicated para-
graphs (2) (a) and (b). It was premature to try to define 
the terms in paragraphs (2) (c), (d) and (e), because the 
context in which they were to be used in the substantive 
articles was not yet known.

144 Agreement under article VI of the Treaty of Mutual Co-operation 
and Security between Japan and the United States of America, regarding 
facilities and areas and the status of United States armed forces in 
Japan, signed at Washington D.C. on 19 January 1960, United Nations, 
Treaty Series, vol. 373, No. 5321, p. 207.

43. While he had no intention of opposing the referral 
of the two draft articles to the Drafting Committee, he 
thought it would be difficult for the Committee to begin a 
drafting exercise without clear instructions from the ple-
nary as to what elements should be included in the articles 
and without having before it several of the substantive 
draft articles that the Special Rapporteur was proposing 
to submit in his third report.

44. Mr. HMOUD said that the expulsion of aliens was a 
fairly complicated issue involving many aspects of inter-
national law. The rules, whether arising from treaties, 
custom or judicial precedents, were limited, and those 
that existed should accordingly be codified and new ones 
developed to cover certain loopholes in the legal regime 
or regimes. 

45. The Special Rapporteur’s work plan was satisfac-
tory at the present stage, pending new developments in the 
Commission’s work on the topic. The Special Rapporteur 
appeared to consider that the starting point for that work 
was the contention that expulsion of aliens was a right 
of the expelling State, subject to limitations under inter-
national law—a contention supported by existing State 
practice. Work on the topic should proceed on the basis 
of that premise. Although some scholars viewed the sub-
ject of States’ rights and obligations in relation to expul-
sion of aliens from the perspective of the individual and 
human rights, the Commission should take an approach 
that did not emphasize advocacy and instead concentrated 
on strictly legal issues.

46. On the scope of the topic, he said that the draft arti-
cles should be the legal regime on expulsion of aliens 
but should not rewrite or amend existing lex specialis on 
matters already regulated by treaty law. The issue of refu-
gees came to mind in that connection. The second report 
proposed a broad definition of the term “refugee” which 
differed from that found in the 1951 Convention relating 
to the Status of Refugees in that it included not only war 
refugees but also refugees who had escaped generalized 
violence—something that had not yet been settled under 
international refugee law. While that definition was used 
for the purpose of the draft articles, the legal regime would 
necessarily overlap with existing legal regimes on refu-
gees, while having different legal effects. Accordingly, it 
should be made clear that the draft articles were without 
prejudice to existing obligations under international law.

47. Draft article 1 on scope indicated that the draft arti-
cles applied to stateless persons, yet under draft article 2, 
paragraph (2) (a), which defined an alien as a ressortis-
sant of a State other than the territorial or expelling State, 
stateless persons could not be considered aliens, and 
would thus be excluded from the scope. Draft article 1 
should therefore be revised to include in the scope the 
expulsion of all aliens present in the territory of the expel-
ling State. 

48. An alien should be defined as a person who was 
not a national of the expelling State. That approach 
avoided the unintended consequence of excluding from 
the application of the draft those individuals who did not 
have the nationality of any State. As the Special Rappor-
teur pointed out in paragraph 134 of his report, the term 
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“ressortissant” dated back to colonial times, when States 
had dominions and colonies whose peoples did not nec-
essarily possess the nationality of the colonial State but 
might be under that State’s protection. Since the end of 
the colonial era, international law had evolved and the 
term now meant merely “nationality”, as was indicated in 
the report. Accordingly, the term “nationality” was prefer-
able to “ressortissant”, which, as defined in draft article 2, 
paragraph (2) (d), meant a person under the authority of 
a State. If that definition was used, permanent residents 
would be considered ressortissants of the expelling State 
and as such would be excluded from the scope of the draft 
articles. 

49. In conclusion, he said that draft articles 1 and 2 
should be referred to the Drafting Committee.

50. Ms. JACOBSSON said that the report was valu-
able and thought-provoking. The 664-page memoran-
dum produced by the Secretariat was also an impressive 
achievement.

51. She welcomed the inclusion of the topic: it was an 
important one, and even if the same issues were addressed 
in other spheres of international law, such as international 
humanitarian and refugee law, there remained grey areas 
and lacunae that needed to be dealt with in the context of 
the topic. She agreed that there should be some kind of 
“without prejudice” clause saying that the Commission 
was not rewriting international humanitarian or refugee 
law, but attempting to identify those grey areas and tackle 
real problems faced by States in their day-to-day manage-
ment of aliens.

52. It was important to continue to discuss the terms 
used: for example, there was much uncertainty as to what 
was meant by “entry” or “presence”. To cite one concrete 
instance, if a person was on board a vessel in the territorial 
or archipelagic sea or the internal waters of a coastal State, 
that State was likely to argue that the person was not pre-
sent in its territory and hence could not be expelled as he or 
she had not been admitted to the territory. That then raised 
the question of denial of entry. Nevertheless, the person 
concerned would probably argue that he or she had entered 
the territory and was eligible to seek refugee or asylum sta-
tus. That had been well illustrated by the case of a Nor-
wegian vessel, the MV Tampa, which had taken on board 
about 430 refugees, most but not all of whom had been 
asylum seekers. As was well known, Australia had refused 
to admit the persons concerned to the territory of Christmas 
Island and had instead decided to take them on board an 
Australian vessel and remove them from Australia’s terri-
torial waters. The debate in international law circles con- 
tinued as to whether the persons concerned had been pre-
sent in the territorial sea of Australia. The issue was one 
that the Commission needed to look at, even if it decided to 
exclude denial of entry from the scope of its work. 

53. A few other concepts needed to be fleshed out more 
clearly. One was neutrality, which the report seemed to 
equate with non-participation in a conflict. That was not 
entirely correct. The treatment of aliens in a situation of 
armed conflict was addressed in the context of interna-
tional humanitarian law, but even there some grey areas 
existed. 

54. As to the draft articles themselves, she was very 
attracted to Mr. McRae’s idea that article 1, paragraph (2) 
might be unnecessary. If it was to be retained, what was 
meant by “present in” a State and “enemy State” must 
be better defined or more clearly explained. What was 
meant by the terms “territory”, “frontier”, “border” and 
“boundary” needed to be defined, or at least discussed.

55. Ms. XUE expressed her appreciation to the Special 
Rapporteur for a well-researched report that had been 
submitted in a timely manner, and to the Secretariat for 
the rich resources it had provided as a basis for the Com-
mission’s work. In his analysis of the concepts of alien 
and expulsion, the Special Rapporteur had clearly dem-
onstrated that the Commission must take into account the 
existing regimes with regard to each of the categories of 
aliens. He had posed the right questions and identified the 
areas that the Commission should consider, and she gen-
erally endorsed his approach.

56. Concerning the scope of the draft articles, she noted 
that paragraph 40 of the second report contained a lengthy 
discussion of the non-admission, or “expulsion”, of ille-
gal immigrants. She agreed with the Special Rapporteur’s 
position that the question could not be excluded from the 
scope of the topic without severely limiting it. As the Rep-
resentative of the Republic of Korea in the Sixth Commit-
tee had pointed out, to do so would not only unduly limit 
the scope of the Commission’s work but would also leave 
unaddressed the interests and concerns of many illegal 
residents around the world.145 She would go further and 
say that the same would be true of the interests and con-
cerns of illegal immigrants in general. 

57. She agreed with the Special Rapporteur that removal 
of an illegal immigrant who was at the border was strictly 
speaking non-admission, not expulsion. It was by virtue 
of that judicious distinction that non-admission did not, 
in the opinion of the Special Rapporteur, fall within the 
scope of the topic. In principle he was right, but the con-
clusion was rather too sweeping. The topic, as many mem-
bers had pointed out, differed from the traditional legal 
subject of alien expulsion in that it was not related only to 
non-admission per se and the criteria therefore. The pur-
pose and objective, as the Special Rapporteur had stated 
in his preliminary report, was to consider the minimum 
international standard of treatment for a special category 
of persons, characterized as refugees, displaced persons, 
asylum seekers, stateless persons and the like, in accord-
ance with international law, and particularly international 
human rights law. The Commission thus recognized that 
there were existing international regimes addressing each 
type of person, but that as a general principle, whether 
to admit a foreign national or stateless person into its 
territory or grant the person the right to stay and live in 
its territory was a sovereign decision of the receiving or 
host State. The issue was not admission, or the criteria for 
admission, but rather, proper treatment of such persons 
while they were under the control or in the custody of 
the host country. What must be determined was, not what 
legal status a person had, but how a non-national who 

145 Official Records of the General Assembly, Sixth Committee, 
Sixtieth session, summary record of the 11th meeting (A/C.6/60/SR.11), 
p. 17, para. 89.
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happened to be in the territory or under the jurisdiction 
or direct control of the receiving State should be treated 
before being expelled or allowed to stay in the country. 

58. During the discussion on the preliminary report, 
she herself had raised the MV Tampa case146 to which 
Ms. Jacobsson had referred. Strictly speaking, the persons 
on board a ship in the territorial waters of a coastal State 
were not under the direct control of that State, but were 
indeed under its jurisdiction. An additional issue was that 
the jurisdiction of the flag State of the ship and that of 
the coastal State overlapped. However, the decision as to 
the final destination of those persons was not a matter for 
the Commission, but a sovereign decision of the States 
concerned. The question was how to ensure that such 
persons were properly treated in accordance with inter-
national law. The case cited by Ms. Jacobsson was more 
complicated than the more frequent situation referred to 
by Mr. Gaja, where the persons concerned were already 
physically in the territory, albeit in the international zone 
delimited by the host country. 

59. To exclude illegal immigrants or aliens who were at 
the border or had just crossed it from the scope of the draft 
articles would be to exclude a large group of persons. 
Aliens who were “present in a State” pursuant to draft 
article 1 were already physically present in the country, 
regardless of how the term “zone” was defined. Moreover, 
such persons did not all have the same status. Some might 
be asylum seekers, others might be applying for refugee 
status, and yet others would need to be held until their 
nationality could be ascertained and it was decided to 
which country they should be returned. As Mr. Gaja had 
pointed out, and as she knew from her own experience, 
often such persons were not in possession of proper docu-
ments, and some had even destroyed them to avoid being 
returned. Sometimes they stayed in the international zone 
for weeks, months or even years. Such vulnerable groups 
must be included when addressing the question of the 
treatment of aliens, especially since international law had 
few rules on their treatment. If international law failed to 
protect them, their rights would easily be abused. 

60. The Special Rapporteur contended that a State’s 
obligations in the case of expulsion and in the case of 
non-admission were not identical. That was true in many 
instances, but in some respects, and particularly in terms 
of international minimum human rights standards, the 
proposition was arguable. In cases involving illegal stay, 
persons might be held for long periods in the detainment 
area. Thus, it was difficult to see what distinction the Spe-
cial Rapporteur was making. 

61. As to the draft articles themselves, she shared the 
view that draft article 1 was problematic. To begin with, 
French legal terms did not have the same currency as 
Latin ones. It would, for instance, be very difficult to find 
an equivalent Chinese term for the term “ressortissant”. 
Moreover, it was unclear whether the list in draft article 1, 
paragraph (2), was exhaustive or illustrative. Doubtless 
the Special Rapporteur was trying to narrow down the 
category of persons concerned. The case of foreign troops 

146 See Yearbook … 2005, vol. I, 2850th meeting, pp. 134–135, 
para. 59, and 2852nd meeting, p. 151, para. 60.

stationed in a country, such as United States troops in 
Japan, should not be included, because their presence was 
based on a special agreement which ensured their rights 
and privileges. She agreed with the suggestion that the 
commentary should explain which categories of persons 
were to be protected. The words “in particular” in para-
graph (2) were confusing and even illogical, given that, 
pursuant to paragraph (1), the draft articles applied to any 
person present in a State who was not a national of that 
State. Perhaps it would be best to have only one paragraph. 

62. With regard to the discussion on expulsion and 
related concepts (paras. 153–194 of the second report), 
she endorsed the Special Rapporteur’s clear analysis, but 
had a question about draft article 2 itself. A number of 
members had already pointed to problems with the terms 
“frontier” and “territory”. The category of persons to 
which she had referred earlier should also be included, 
because such persons were physically present in the fron-
tier zone. To dispel confusion between the two terms, their 
definitions needed to be refined. She had no objection to 
referring the two draft articles to the Drafting Commit-
tee, but shared the view that at the present stage it would 
be difficult to pursue the drafting exercise, because the 
Drafting Committee first needed to know which aspects 
of the protection of aliens during the expulsion process 
the Special Rapporteur intended to include in his next 
report. As an example of the types of issue that might 
need to be considered, she recalled a case of expropriation 
in which the host country had maintained that the person 
concerned was not naturalized but a Chinese national, yet 
at the same time would not allow him consular protection 
from the Chinese side, had confiscated all the property 
which he had accumulated in the host country over many 
years, and had compelled him to leave the country a pau-
per. That was the kind of problem that arose in practice. 
At the present stage it was difficult to envisage the final 
scope of the draft articles merely on the basis of the draft 
article on definitions.

63. Mr. WISNUMURTI commended the Special Rap-
porteur’s in-depth second report on the expulsion of 
aliens. The presentation and analysis of State practice 
had provided the Commission with a clear picture of the 
issues involved and the direction of further work.

64. The expulsion of aliens was an important issue and 
a matter of urgent national and international concern. The 
Special Rapporteur had noted that the war on terror had 
led to a growing tendency to expel aliens suspected of 
being a threat to the security of the State in the territory of 
which they were present and to stricter restrictions being 
imposed by some countries on persons wishing to enter or 
stay in those countries. 

65. Another new phenomenon was the increasing num-
ber of expulsions of immigrants or other aliens with an 
irregular status. As rightly pointed out by the Special Rap-
porteur in paragraph 30 of his second report, that practice 
was driven by socio-economic imbalances, aggravated 
by globalization and the rapid impoverishment of devel-
oping countries, and in some cases compounded by the 
consequences of repeated conflicts and political intoler-
ance. However, it should be recognized that the influx of 
irregular immigrants had also been generated by the need 
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for cheaper labour to support rapidly growing economies, 
including those of developing countries. Thus, the phe-
nomenon of irregular immigration should be addressed in 
a comprehensive manner, and not only from the vantage 
point of illegal presence. A State had the right to expel, but 
it also had the responsibility to exercise restraint, avoid 
over-hasty, arbitrary or mass expulsions and, above all, 
ensure the protection of the human rights and security of 
such persons. The Commission should endorse Mr. Yam-
ada’s suggestion to include an article or provision on the 
responsibilities and obligations of the expelling State. He 
welcomed the Special Rapporteur’s expressed intention 
of according particular attention to respect for the funda-
mental rights and dignity of the aliens concerned. Territo-
rial States should not rely solely on the unilateral measure 
of expulsion; they should also elaborate a legal frame-
work with the so-called “illegal immigration countries”.

66. The Special Rapporteur had proposed a list of dif-
ferent categories of persons to be included in or excluded 
from the scope of the topic. He endorsed the list of cat-
egories to be included. It should be noted, however, that 
legal instruments already existed for dealing with some 
of those categories, such as refugees, asylum seekers and 
asylum recipients. The Special Rapporteur should explore 
categories of persons not already covered by existing 
legal instruments.

67. With regard to the proposed draft article 1, on scope 
(para. 122), he shared the view that the term “national” 
should be used rather than “ressortissant”. The term 
“national” was commonly employed and easy to under-
stand, whereas “ressortissant” was too abstract and was 
interpreted as being wider in meaning than “national”. 
He was also of the view that there was no justification 
for having two paragraphs: paragraphs (1) and (2) should 
be merged. That could be discussed in the Drafting Com-
mittee. The words “in particular” in paragraph (2) were 
unclear and should not appear in the merged text of para-
graphs (1) and (2).

68. As to definitions, he shared the Special Rappor-
teur’s doubts about the relevance of extradition, a concept 
which was different from expulsion. Extradition referred 
to the surrender of a fugitive to a requesting State and was 
based on a bilateral agreement, whereas expulsion was a 
unilateral act of a State in whose territory the alien was 
present. The same applied to non-admission.

69. Turning to draft article 2 (para. 194), he noted that 
paragraphs (1) and (2) (b) overlapped; paragraph (1) was 
redundant, and should be replaced by paragraph (2) (b). 
He also had difficulty with the term “ressortissant” in 
paragraph (2) (a) and (d), for the reasons indicated earlier. 
It would be preferable to define the term “alien” along the 
lines of the definition which appeared in paragraph 124, 
i.e. a person who was under the jurisdiction of another 
State and did not hold the nationality of the forum State. 
Consideration should also be given to improving the 
definition of the term “territory” in draft article 2, para- 
graph (2) (e) by including land territory and the airspace 
above it as well as the territorial sea, internal waters and 
archipelagic waters. A clear definition of “territory” was 
essential in order to avoid situations such as the one 
referred to by Ms. Jacobsson. 

70. He associated himself with the remarks made by the 
Chairperson at the previous meeting on the structure of 
the draft articles. The Commission would have a clearer 
picture of the topic once the Special Rapporteur had cov-
ered expulsion regimes and the legal consequences of 
expulsion in a future report.

71. Mr. KAMTO (Special Rapporteur), on a point of 
clarification, said that he had referred to a number of con-
cepts not in order to include them in the topic but to show 
that they were unrelated to it. That was the case with non-
admission and extradition. 

72. The question raised on draft article 1 needed to be 
given close consideration in plenary. There had been pro-
posals to delete paragraph (2). If that were to be done, 
the definition would be very broad and would include 
all aliens, even those whom he had intended to exclude 
because they benefited from special regimes, such as dip-
lomats, armed forces on mission and official personnel. 
Either, as proposed by Mr. Wisnumurti, paragraphs (1) 
and (2) should be merged to produce a definition of the 
scope which would still indicate its limits, or else the 
two paragraphs should be retained, with a paragraph (1) 
posing the general rule and a paragraph (2) giving pre-
cise indications of the scope for the purposes of the draft 
articles. If no limits were set, the draft articles would be 
impossible to elaborate, and in any case inapplicable. He 
would welcome more precise suggestions from members 
on the question. 

73. With regard to draft article 2, he agreed with 
Mr. Fomba’s remark at the previous meeting that the 
global definition of the topic in paragraph (1) was redun-
dant; it would be better to launch directly into a defini-
tion of the various constituent concepts. As to the terms 
“national” and “ressortissant”, it would suffice to specify 
that they were used synonymously, which would be con-
sistent with the jurisprudence of the ICJ. 

74. Mr. HASSOUNA said that, despite the complexity 
of the issue and the fact that it had political as well as 
legal ramifications, the Commission was clearly right to 
attempt to codify the legal rules on the subject, since the 
subject was ripe for codification in the light of custom-
ary law, State practice, domestic legislation and case law. 
That necessary task should not be left to the politicians, 
who often complied with legal rules only under pressure 
from the courts and public opinion in their countries. 

75. The Special Rapporteur was to be commended for 
the clear and comprehensive analysis contained in his 
preliminary and second reports, which he had produced 
despite his very demanding national responsibilities. Hav-
ing first introduced the concept and methodology, together 
with a work plan which the Commission had endorsed, 
the Special Rapporteur was now ready to embark on a 
more comprehensive approach. That was the right way to 
proceed. He also commended the Secretariat’s very use-
ful, lengthy and comprehensive memorandum.

76. The topic was of great importance in a world of 
globalization, interdependence and the free movement of 
people in free trade areas, but which was also a world 
of human trafficking, transnational organized crime and 
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international terrorism. The Commission should not shirk 
the difficult issues involved. Thus, while terrorism was 
a scourge affecting all societies, Governments every-
where had, in their concern for security, been responsible 
for serious violations of civil liberties and human rights, 
including forcible transfers, extraordinary rendition and 
profiling of ethnic and religious groups. Such actions 
often strengthened extremism rather than weakening it. 
Terrorism must be countered through international co-
operation—whether bilateral, multilateral or under the 
aegis of the United Nations and other forums—and any 
action must be in full accordance with the rule of law.

77. The Commission must adopt a comprehensive 
approach to the topic, dealing with the whole legal regime 
of expulsion, in its broadest sense, since that was the best 
contribution it could make to the codification of inter-
national law. At the same time, its approach should be 
balanced: it should take into account a State’s right to 
protect its citizens and its duty to ensure law and order, 
but also the right of a non-national of a State to be treated 
in accordance with the minimum standards for the treat-
ment of aliens.

78. The report, while mentioning recent developments 
relating to the topic in the United Nations, the European 
Union and the United States of America, omitted any 
mention of developments in the Arab region. The Arab 
Charter on Human Rights, originally adopted by the 
League of Arab States in 1994147 and revised and updated 
at the Sixteenth Summit Conference of the League of 
Arab States held in Tunisia on 22–23 May 2004, con-
tained a provision very relevant to the topic of expulsion 
of aliens. Article 26, paragraph 2 of the Charter provided 
that: “No State party may expel a person who does not 
hold its nationality but is lawfully in its territory, other 
than in pursuance of a decision reached in accordance 
with law and after that person has been allowed to submit 
a petition to the competent authority, unless compelling 
reasons of national security preclude it. Collective expul-
sion of aliens is prohibited under all circumstances”. The 
main elements of the provision seemed to be, first, that 
nationality was the criterion; secondly, that due process 
must be adhered to; and, thirdly, that collective expulsion, 
which constituted a form of collective punishment, was 
prohibited in all circumstances.

79. With regard to draft articles 1 and 2, he concurred 
with the proposal that the physical presence of an alien 
should be emphasized. Thus the issue of refusal of 
admission should be excluded, but other categories of 
alien should be included, as should the very important 
phenomenon of rendition. Refugees, for example, even 
though they had their own legal status and their own legal 
regime—both under conventional law and under custom-
ary international law (which he took to include United 
Nations resolutions)—should be referred to in the Com-
mission’s proposed legal framework, so as to close any 
existing loopholes. The fact that a given group had its 
own legal regime was no reason to exclude it from what 
he hoped would be comprehensive draft articles. For the 
same reason, the expulsion of aliens in situations of armed 

147 Cairo, 15 September 1994, Human Rights Law Journal, vol, 18, 
No. 3, pp. 151 et seq.

conflict also needed consideration and special attention 
should be paid to the phenomenon of ethnic cleansing. 

80. With regard to definitions, the term “alien” could 
surely be defined more simply as “a non-national in rela-
tion to the expelling State”. As for the term “ressortis-
sant”, it was clear that it had caused some confusion, 
particularly for Spanish-speakers. The Special Rappor-
teur’s proposal to use the phrase “person under the juris-
diction of a State” was an improvement, but some further 
work would be required.

81. He endorsed in principle the proposal that the two 
draft articles should be referred to the Drafting Commit-
tee. It might, however, be preferable to do so after the 
presentation of the third report, which would provide 
more material on which to work.

82. Mr. VÁZQUEZ-BERMÚDEZ commended the 
second report, which was based on thorough research 
and good legal analysis with a view to determining the 
scope and the correct approach to the treatment of the 
topic. The memorandum by the Secretariat was out-
standing, backed up as it was by an exhaustive exami-
nation of the legal precedents. The expulsion of aliens 
was undoubtedly a difficult issue but one of great topi-
cality and importance for all States. Indeed, its impor-
tance would grow as international migration continued 
to increase. It was noteworthy that such migration was 
not all in one direction: it occurred not only from devel-
oping to developed countries, but also to and between 
developing countries, and could bring many benefits to 
the receiving States.

83. All States had to face the challenge of balancing 
their sovereign right to expel aliens, in the interests of 
maintaining internal law and order, with the formal and 
procedural restrictions imposed by international law, par-
ticularly human rights law. No international instrument 
governing all aspects of the topic existed, however, so it 
was appropriate that the Commission had embarked on 
elaborating a set of draft articles reflecting the state of 
contemporary international law. The Special Rapporteur 
rightly sought to make the draft articles as exhaustive as 
possible, without affecting existing multilateral conven-
tions, lex specialis rules or standards already established 
in international law, while filling existing gaps and clari-
fying grey areas. He could support the main thrust of draft 
article 1, but not the proposed wording, since mention 
would need to be made of exceptions such as diplomatic 
staff. Article 1, paragraph (1), should set forth the general 
provision, along the following lines: “The present draft 
articles shall apply to the expulsion of aliens”. The vari-
ous kinds of aliens referred to could then be listed.

84. With regard to draft article 2, although the defini-
tions could be reviewed when the form of the draft articles 
as a whole became clearer, it would be as well to decide on 
some definitions at the outset. As other speakers had said, 
the word “ressortissant” was inappropriate. Mr. McRae 
had rightly said that an alien should be defined not in rela-
tion to the country of origin but in relation to the territorial 
State in which he or she was present. A possible definition 
of the word “alien” might thus be: “For the purposes of 
the draft articles, an alien is a natural person who is not 
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a national of the State in whose territory he or she is pre-
sent”. Such a definition would also support another view 
that he shared with Mr. McRae, namely that the determin-
ing factor in expulsion was the physical presence of an 
individual in the territory—which did not include the ter-
ritorial sea—of the expelling State. Accordingly, the term 
“territory” would need to be defined for the purposes of 
the draft articles. 

85. Paragraph (1) and paragraph (2) (b) of draft arti-
cle 2 overlapped, since their wording was almost identi-
cal, the latter provision being the more accurate. While 
there might be consensus within the Commission that the 
“conduct” referred to involved coercion, the text should 
make it clear that the action concerned gave an alien no 
option but to leave the territory. Lastly, the terminology 
used should be consistent throughout: the phrases “terri-
torial State” and “host State” were used interchangeably. 
The former was preferable, since the concept of “host” 
seemed incompatible with that of expulsion. He sup-
ported the suggestion that the two draft articles could be 
referred to the Drafting Committee; however, they should 
be considered along with the next group of draft articles to 
be proposed by the Special Rapporteur, in order to afford 
a broader context for analysis.

86. Mr. WAKO congratulated the Special Rapporteur 
on his comprehensive report and the Secretariat on its 
excellently researched memorandum on the expulsion of 
aliens, which had contributed immensely to the quality of 
the Commission’s work. He said that the importance of 
the issue of aliens throughout history was reflected in the 
wealth of national, regional and international legislation, 
conventions and practice on the matter. A comprehensive 
codification text was therefore long overdue. Two factors 
had played a major role in modern times, the first being the 
increase in the number of international migrants—from 
82 million in 1970 to 175 million in 2000 and nearly 200 
million in 2005—60 per cent of whom lived in the devel-
oped world: a significant proportion in relation to their 
populations. As a result, the developed countries were, as 
stated in paragraph 20 of the second report, “transforming 
themselves into impenetrable fortresses”. 

87. The second factor was the increasing national 
security concerns of States in response to the threat of 
international terrorism. Such genuine concerns must be 
taken into account when the Commission formulated 
fundamental principles forming the legal basis for the 
expulsion of aliens under international law. Clearly, 
there were categories of aliens whose international legal 
regime was fairly well developed, such as diplomats, 
refugees, asylum seekers, stateless persons, migrant 
workers, nationals of an enemy State and nationals of 
an expelling State who had lost or been deprived of their 
nationality. Some speakers had suggested that the scope 
of the topic should encompass those categories. While 
he stood ready to be persuaded, he was inclined to the 
view that the Commission should distil the essential 
principles enshrined in State practice and international 
conventions so that the end result would be a conven-
tion of general application, while the specific needs of 
each category of alien could be left to the relevant con-
ventions. What the Commission could supply was a text 
codifying the general principles. 

88. The topic should essentially concern itself with two 
kinds of alien: those residing lawfully and those residing 
unlawfully or irregularly in a given territory. There was 
ample international provision for the former, including, 
first and foremost, article 13 of the International Cove-
nant on Civil and Political Rights. Article 7 of the General 
Assembly Declaration on the Human Rights of Individu-
als Who are not Nationals of the Country in which They 
Live, which appeared as an annex to General Assembly 
resolution 40/144, added an important rider to that provi-
sion, to the effect that “[i]ndividual or collective expul-
sion of such aliens on grounds of race, colour, religion, 
culture, descent or national or ethnic origin is prohibited”. 
Article 4 of Protocol 4 to the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms (Euro-
pean Convention on Human Rights) stated: “Collective 
expulsion of aliens is prohibited”. The OAU Convention 
governing the specific aspects of refugee problems in 
Africa and the International Convention on the Protec-
tion of the Rights of All Migrant Workers and Members 
of their Families prohibited collective expulsion and pro-
vided for review of individual cases. 

89. Slightly different considerations applied to the 
expulsion of aliens residing irregularly in a given terri-
tory. In such cases, mass expulsion was permitted in some 
circumstances. In that connection, the Commission would 
need to pay special attention to the issues of interna-
tional terrorism, drug trafficking and transnational organ-
ized crime. It should examine resolutions adopted by 
the United Nations and regional bodies dealing with the 
issue. Whereas at the national level, a state of emergency 
could be declared, derogating from a given human rights 
commitment, no such power existed at the international 
level. A middle way would therefore need to be found, 
allowing States to derogate from certain rights. The clue 
might lie in Protocol 7 to the European Convention on 
Human Rights, article 1, paragraph 2, of which stated 
that: “An alien may be expelled ... when such expulsion is 
necessary in the interests of public order or is grounded on 
reasons of national security”. More, however, would be 
needed, given the information contained in paragraphs 17 
to 19 of the second report.

90. The Commission would also need to address the 
question of whether non-admission should be covered 
by the draft articles. In that connection, article 5, para-
graph 1 (f), of the European Convention on Human Rights 
would be relevant, as would the Protocol against the Smug-
gling of Migrants by Land, Sea and Air, supplementing the 
United Nations Convention against Transnational Organ-
ized Crime. Migrants were liable to prosecution under that 
Protocol. The Commission would therefore need to con-
sider that category of alien, but it might well be that non-
admission should fall within the scope of the topic.

91. With regard to the wording of the draft articles, 
he would favour a simple but comprehensive definition, 
which was served by draft article 1, paragraph (1), with the 
possible addition of the words “physically” and “whether 
lawfully or unlawfully”; draft article 1, paragraph (2), 
could then be deleted. He agreed, however, with those 
who believed that it was premature to send the two draft 
articles to the Drafting Committee, because no consen-
sus had yet been reached on the scope of the exercise. 



 2926th meeting—29 May 2007 67

One possibility would be to await the submission of the 
Special Rapporteur’s third report; another would be to 
set up a working group to crystallize some of the princi-
ples involved before the draft articles were referred to the 
Drafting Committee.

The meeting rose at 1.10 p.m.
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seCond rePort of the sPeCial raPPorteur (concluded)

1. The CHAIRPERSON invited the Special Rapporteur 
on the expulsion of aliens to reply to Commission mem-
bers’ comments on his second report148 and to present his 
conclusions.

2. Mr. KAMTO (Special Rapporteur) thanked Commis-
sion members for their contribution to the debate; some 
of their observations had been most pertinent and he had 
taken careful note of them. It was, however, regrettable 
that the debate had not focused exclusively on his sec-
ond report on the expulsion of aliens; the new members 
of the Commission had expressed views on his prelimi-
nary report149 and in so doing had made general comments 
on questions on which the Commission had already sup-
plied very clear guidance, which had been endorsed by 
the Sixth Committee of the General Assembly (see para-
graphs 10–14 of the second report) and to which there 
therefore seemed little point in returning.

3. As for the choice of topic, he was convinced that it 
was both useful and timely and, above all, more ame-
nable to progressive development and codification than 
some other topics. Although he welcomed Mr. Pellet’s 
overall support for the report under consideration, he did 
not quite grasp the distinction he had drawn between sub-
jects which, like the expulsion of aliens, were allegedly 

148 Yearbook … 2006, vol. II (Part One), document A/CN.4/573.
149 Yearbook … 2005, vol. II (Part One), document A/CN.4/554.

a matter for political negotiation alone and those which 
were supposedly a matter for expert deliberation. In real-
ity it seemed that every subject called for both. In every 
case, whether the 1969 and 1986 Vienna Conventions, the 
Convention on the prohibition of the development, pro-
duction, stockpiling and use of chemical weapons and on 
their destruction or the Rome Statute of the International 
Criminal Court, it was the experts who had proposed legal 
or technical standards and the States which had under-
taken political negotiations on the final text. Generally 
speaking, each topic on the Commission’s agenda raised 
legal problems to which the members, in their capacity as 
experts, had to find answers. In that context, he particu-
larly wished to thank Mr. Fomba, whose lucid, measured 
replies to most of the general comments on the second 
report had evidenced a real understanding of the report’s 
approach.

4. Turning to the scope of the topic, he noted that 
Mr. Yamada had wondered if it would be advisable to for-
mulate rules applicable to all the categories of aliens listed 
in draft article 1, paragraph 2, or whether it would not be 
better to consider each category separately. The draft work 
plan in annex I to the preliminary report indicated very 
plainly that in Part 1, Chapter II, on general principles, he 
would endeavour to identify the general rules applicable 
to various categories of aliens before studying the more 
specific rules making up the particular regime for each 
category in Part 2, on expulsion regimes. Proceeding in 
that manner would obviate any risk of repeating either the 
grounds for expulsion or the legal consequences thereof.

5. He wished to reassure the Chairperson of the Com-
mission, who had insisted that the legal consequences 
of expulsion, including the possible expropriation of 
the expellee and the question of the admission of aliens, 
should be included in the scope of the topic, that he 
firmly intended to study the various legal consequences 
of expulsion for aliens, and the means of redress avail-
able not only to aliens, but also to the State of which they 
were nationals. The work of the Institute of International 
Law150 and the award in the Ben Tillett case had prompted 
some reflection on that question, which he would certainly 
examine at a later stage. Contrary to what Mr. McRae 
held, there was no a priori obstacle to mentioning the 
issue of expropriation from that angle, which would not 
interfere with the relevant national legislation. The Com-
mission could simply remind States that they were bound 
to rigorously apply their law on the subject in good faith, 
or to adapt the principles embodied in international case 
law on the expropriation of foreign companies to natural 
persons. The notion of the responsibility of the expelling 
State and its corollary, compensation, to which reference 
was made in the draft work plan in annex I to the prelimi-
nary report, met those concerns. Nevertheless, it appeared 
unnecessary to spell out in draft article 1 that the draft 
articles would apply also to the legal consequences of 
expulsion. Otherwise, it would also be necessary to say 
that they likewise applied to the procedure and reasons for 

150 See “Projet de déclaration internationale relative au droit 
d’expulsion des étrangers” (Draft international declaration on the 
right to expel aliens), Annuaire de l’Institut de droit international, 
1888–1889, vol. 10 (Lausanne session), Brussels, Librairie européenne 
Muquardt, p. 244 (available only in French), and “Règles internationales 
sur l’admission et l’expulsion des étrangers...” (footnote 130 above).
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expulsion, which did not seem sensible. The idea that the 
subject under examination was not confined to relations 
between the individual and the State could be conveyed 
by simplifying the wording of draft article 1.

6. For the reasons stated in his preliminary report and 
reiterated in his second report, he did not agree with 
Mr. Brownlie, Mr. Wako and Ms. Xue that non-admission 
should be included in the scope of the topic. His viewpoint 
had been endorsed by almost all of the Commission mem-
bers when the preliminary report had been considered in 
2005 and by States’ representatives in the Sixth Com-
mittee, apart from the Representative of the Republic of 
Korea (see paragraph 12 of the second report). Expulsion 
concerned aliens legally or illegally present in the terri-
tory of a State, whereas non-admission concerned aliens 
who were not yet present. It was impossible to expel a 
person from a territory before he or she had been admitted 
to it. Admission and non-admission were indubitably mat-
ters that fell within the scope of State sovereignty and thus 
not matters for international law. Furthermore, to develop 
rules on admission or non-admission would be contrary 
to the principle, to which Mr. Brownlie had rightly drawn 
attention, that it was the duty of every State to create the 
conditions for security and public order in its territory. 
As Mr. Gaja had said, the dividing line between refoule-
ment and non-admission was fine, but when refoulement 
occurred in a border area, before an alien had settled in 
any way in the territory of a State, it might arguably be 
tantamount to a refusal of admission, which lay within 
the discretion of a State. Nevertheless, that did not signify 
that an international zone in which the alien was seek-
ing admission or awaiting expulsion was a legal vacuum. 
Wherever they were, the persons concerned enjoyed fun-
damental human rights and were entitled to the protection 
afforded by existing international legal instruments and 
the relevant national laws. He did not therefore intend to 
create new rules in a sphere where legal instruments were 
in fact tending to proliferate. When considering the rules 
on expulsion, it would be sufficient to draw attention to 
the principles which an expelling State must respect in 
waiting zones.

7. Some Commission members had proposed that refu-
gees, stateless persons and nationals of an enemy State 
should be excluded from the scope of the topic on the 
grounds that their expulsion was already governed by 
specific texts; he personally was unable to concur with 
that opinion for a number of reasons, which would be set 
out in paragraphs 60 to 79 and 81 to 94 of his forthcom-
ing third report on the expulsion of aliens (A/CN.4/581). 
It should, however, be noted that the 1951 Convention 
relating to the Status of Refugees merely laid down the 
principle of the non-expulsion of refugees and the circum-
stances in which derogations were permitted. That text 
rested on a restrictive, obsolete conception of the term 
“refugee” and did not encompass new notions generated 
by practice, such as “temporary protection” or “subsidiary 
protection”. Moreover, neither the 1969 OAU Conven-
tion governing the specific aspects of refugee problems 
in Africa, the 1984 Cartagena Declaration on Refugees151 
nor the 1954 Convention relating to the Status of State-
less Persons dealt comprehensively with the expulsion of 

151 See footnote 131 above.

refugees. Furthermore the anti-terrorist dimension of the 
expulsion of aliens, which had been reflected in Security 
Council resolution 1373 (2001) of 28 September 2001, 
was absent from those texts, and that alone justified a 
re-examination of the expulsion of refugees and state-
less persons in the light of current law and practice. It 
was surprising that some members of the Commission, 
in particular Ms. Jacobsson and Mr. Pellet, had argued 
that the expulsion of the nationals of an enemy State 
should be excluded from the scope of the topic because 
it was already covered by international humanitarian 
law, in particular by the 1949 Geneva Convention rela-
tive to the protection of civilian persons in time of war 
(Convention IV), considering that that instrument did not 
in fact contain any provisions concerning the expulsion 
of that category of aliens. That question would be dealt 
with in greater detail in paragraphs 125 to 127 of his third 
report. An examination of State practice with regard to 
the expulsion of nationals of an enemy State revealed 
that it was highly disparate, to say the least. Nevertheless, 
much theoretical discussion had surrounded the subject, 
and the decision issued in 2004 by the Eritrea–Ethiopia 
Claims Commission had paved the way for further reflec-
tion, even if that decision had disregarded some aspects of 
prevailing practice.152 For all those reasons, he personally 
believed that it was imperative to include the nationals of 
an enemy State within the scope of the topic in order to 
fill the gaps in international law dealing with the matter.

8. Taking up a number of detailed points made about 
the scope of the subject, he agreed with Mr. Pellet that 
the commentary to article 1 should explain that the aliens 
in question were natural persons. Dual nationality and 
disguised extradition, two questions raised by Mr. Gaja, 
could be addressed in the fourth report on the expulsion of 
aliens, which would deal with the ratione materiae prin-
ciples of expulsion, and in the sixth report, which would 
be devoted to grounds for expulsion. In addition, Mr. Gaja 
had advocated the inclusion of a provision stipulating that 
the rules proposed in the draft articles were without preju-
dice to other rules which might be established with a view 
to protecting aliens’ rights, but he personally wondered 
whether the insertion of such a clause might not preclude 
any consideration of the legal consequences of expulsion. 
At all events, if that proposal was retained, that clause 
should be introduced at the beginning of part 3 of the 
study, which would in fact be devoted to the legal conse-
quences of expulsion.

9. He was not opposed to the suggestion of Mr. Saboia 
and Mr. Vargas Carreño that the principle of non-refoule-
ment should be included in the draft articles, provided that 
the principle was mentioned within the context of consid-
eration of the rules governing the expulsion of refugees. 
On the other hand, it seemed unnecessary to include the 
question of transfer or surrender within the scope of the 
topic, as Mr. Hassouna had suggested, since it was covered 
by international criminal law and came under the heading 
of cooperation in combating national and transnational 
crime. Responding to his request for information in early 
May 2007, officials of the INTERPOL General Secretariat 

152 Permanent Court of Arbitration, Eritrea–Ethiopia Claims 
Commission, Partial award, 17 December 2004, Civilians Claims, 
Eritrea’s Claims 15, 16, 23 and 27–32 , UNRIAA, vol. XXVI (Sales 
No. E/F.06.V.7). See also www.pca-cpa.org.

http://www.pca-cpa.org
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had clearly indicated that if transfer or surrender was made 
subject to the normative constraints associated with the 
expulsion of aliens, the work of INTERPOL would be ham-
pered and the whole system of international cooperation in 
combating crime rendered ineffective. Furthermore, such a 
move would seriously undermine the effectiveness of the 
fight against terrorism. For those reasons, it would be better 
to exclude that subject from the scope of the topic. If, how-
ever, the Commission felt otherwise, the Secretariat could 
ask INTERPOL directly for fuller information on the ques-
tion. In any case, expulsion in connection with terrorism 
would be duly analysed in the third report (A/CN.4/581).

10. With reference to some terminological points raised 
by Commission members, he noted that Ms. Escarameia 
had wondered whether it might not be better to speak of 
aliens who were present in the host country “indepen-
dently of the lawfulness of their status”, rather than of 
aliens who were present lawfully or with irregular status. 
An examination of practice revealed that either expres-
sion could be employed equally well, and he therefore 
had nothing against the consistent use of the phrase “alien 
present lawfully or unlawfully”. Ms. Escarameia had 
also commented that, contrary to the assertion made in 
paragraph 106 of the second report, the loss of national-
ity was not always voluntary, and she had cited the case 
of women who lost their nationality when they married a 
foreigner. Yet marriage was the result of a choice, and any 
choice constituted a voluntary act. Turning to Mr. Fom-
ba’s proposal to replace the words “se trouvant sur le ter-
ritoire” (“present on the territory”) with “se trouvant dans 
le territoire” (“present in the territory”) in the French ver-
sion, he explained that he had chosen the former word-
ing in order to bring out the fact that, for the purposes 
of the topic under consideration, an alien was considered 
to be a person who had crossed the border of the State 
concerned. However, since both phrases seemed to mean 
the same thing, he could accept that proposal. Mr. Pellet 
had asked about the origin of the term “territorial State”, 
which was in fact frequently used in legal writings and 
could also be found in studies by the Institute of Interna-
tional Law going back to the nineteenth century. He had 
thought it wise to employ that notion for there were situa-
tions in which it seemed impossible to speak of the “host 
State”, especially in the case of a State which was expel-
ling an alien, or of an “expelling State” when the expul-
sion decision was still pending. Nevertheless he was not 
opposed to the use of different terms when they reflected 
real practice. Lastly, he wished to assure Mr. Wako that he 
would distinguish between lawfully and unlawfully resi-
dent aliens when analysing expulsion regimes, but that 
this distinction would not constitute the backbone of the 
study. He recalled that in 2005 the Commission had given 
clear guidance on the topic,153 which had been approved 
by the Sixth Committee, namely that he should elaborate 
a legal regime as comprehensive as possible on the expul-
sion of aliens and not just a set of residual principles.154

11. Turning to the two proposed draft articles, he noted 
that some Commission members had recommended the 
outright deletion of paragraph (2) of draft article 1, which 

153 See Yearbook … 2005, vol. II (Part Two), Chap. VIII.
154 See paragraphs 10–14 of the Special’s Rapporteur second report, 

Yearbook … 2006, vol. II (Part One), document A/CN.3/573.

would completely thwart his aim of precisely defining 
the scope of the future draft articles. If draft article 1 was 
reduced to its current paragraph (1) alone, the scope of 
the topic would be limitless, with the result that the draft 
articles could then apply to the expulsion of all types of 
aliens, including foreign diplomats or the military person-
nel of multilateral forces—in other words to categories 
which, it was generally agreed, must be excluded from the 
topic. It seemed that a simpler wording of paragraph (1) 
highlighting the terms “expulsion” and “aliens” would 
meet the justified concerns expressed by Commission 
members, while paragraph (2) must be worded in such a 
way as to clarify the general statement contained in para-
graph (1). He therefore proposed recasting paragraph (1) 
of draft article 1 to read: “The present draft articles shall 
apply to the expulsion by a State of the aliens listed in 
paragraph 2 of this article who are present in its territory”. 
Another possible formulation might be: “The present draft 
articles shall apply to the expulsion of the aliens listed in 
paragraph (2) who are present in the territory of the expel-
ling State”. Paragraph (2) might read: “They shall con-
cern aliens lawfully or unlawfully present in the expelling 
State, refugees, asylum seekers, stateless persons, migrant 
workers, nationals (ressortissants) of an enemy State and 
nationals (ressortissants) of the expelling State who have 
lost their nationality or been deprived of it”.

12. The repetition in draft article 2, paragraphs (1) 
and (2) (b), was probably due to his keen but unneces-
sary concern to be didactic and clear. Some members had 
proposed the deletion of paragraph (2) (b), as a way of 
solving the problem, but it would be preferable to delete 
paragraph (1), as Mr. Yamada had suggested, so that arti-
cle 2 would have just one paragraph, the current para-
graph (2), which would be redrafted. The debate on that 
paragraph had centred mainly on the definition of the term 
“ressortissant” and strong opposition, led by Mr. Pellet, 
had been voiced, with one Commission member going so 
far as to say that he did not see why the French language 
should have such a hold over the Commission’s work. 
That linguistic controversy had obscured the real reasons 
for his choice of the term “ressortissant”.

13. The first point to be made was that special rappor-
teurs worked in one of the official languages of the United 
Nations and that the reports that they drafted in that lan-
guage constituted the authentic text, the other versions 
being translations. Secondly, translation problems, which 
were not new to the Commission, did not arise solely from 
French into other languages, which in the case at hand was 
English; it had often been hard to find the equivalent of an 
English word in French, yet that had not caused the term 
in question to be rejected. For example, the words “lia-
bility” and “responsibility” were translated by the single 
word “responsabilité”, while “boundary” and “frontier” 
were rendered as “frontière”. It was therefore surprising 
that Mr. Pellet had yielded so easily to the argument that 
there was no equivalent in other languages. Thirdly, his 
mother tongue was not Arabic, Chinese, English, French, 
Russian or Spanish, and he felt that one day some thought 
should be given to introducing an African language as a 
working language of the United Nations, even though that 
language would surely not be his own. That being so, he 
had tried, in paragraphs 147 to 149 of his second report, 
to explain why he did not think that it was enough to say 
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that, for the purposes of expulsion, an alien was a person 
who did not have the nationality of the host State. In some 
cases a person who did not have the nationality of the 
host State was still not treated by that country as an alien 
and could not therefore be expelled. From that point of 
view, that person was in the same situation as a national. 
Mr. Kolodkin’s comments regarding Russian and espe-
cially Hungarian practice confirmed that argument. The 
Commission would see that paragraph 46 of the third 
report mentioned the 1968 Italian South Tyrol Terrorism 
case, in which the Supreme Court of Austria had decided 
that Italian nationals born in the South Tyrol could not be 
expelled from Austria, because Austrian law required that 
they should be treated as nationals. Given that the ICJ, 
including in its most recent case law—which he had cited 
in his second report—used the terms “national” and “res-
sortissant” without distinction, and taking due account of 
the position of almost all Commission members who had 
spoken on the second report, he would in future use the 
term “ressortissant” as a synonym for “national”. In order 
to solve the problem raised by the situation of certain non-
nationals who enjoyed the same rights and protection as 
nationals, he proposed that an alien should be defined as 
a “person who does not have the nationality of the State 
in whose territory he or she is present, unless otherwise 
provided by the law of that State”.

14. The members who had voiced criticism of the term 
“frontier” had obviously not given careful consideration 
to either the exact content of the definition proposed or 
the problem he had been trying to solve. In the context 
of expulsion, a frontier could not be regarded merely 
as a line. It appeared in fact to be a zone: a port or air-
port zone, a customs zone or a zone delimiting maritime 
areas constituted frontier zones as far as immigration was 
concerned. Furthermore, all airports of the world had an 
“international zone” where police formalities for entry 
into the country were completed. It was not a line, it was 
a zone. As long as one had not left that zone, one was 
certainly in the territory of the State concerned, but one 
could not be expelled from it. One could only be sent 
back, denied entrance. The case of the MV Tampa cargo 
vessel, apart from the human drama involved, had shown 
that as long as a person was on a boat offshore, that person 
was considered to be in the immigration zone at the limits 
of the State’s territory. That was the nuance he had wished 
to introduce into his definition of the term “frontier”.

15. As for the word “territory”, he had merely used the 
classic definition unanimously accepted by legal writ-
ers, and in paragraphs 179 to 182 of his second report 
he had explained what it meant in physical terms. There 
was therefore nothing to discuss. Admittedly, one Com-
mission member had proposed that maritime areas should 
not be included in the notion of territory, but he did not 
think that a clearly accepted definition could be truncated 
in that way. In point of fact, the concern expressed by that 
member could be dispelled by his definition of frontier in 
the context of expulsion.

16. He endorsed the suggestion made by Mr. Gaja and 
supported by Mr. Kolodkin and others that the criterion for 
the notion of “compulsion” contained in the definition of 
the term “expulsion” should be specified. That is what he 
had tried to do in the new version of article 2, which read:

“For the purposes of the draft articles:

“(a) Expulsion means a legal act or conduct by 
which a State compels an alien to leave its territory;

“(b) Alien means a person who does not have the 
nationality of the State in whose territory he or she is 
present, except where the legislation of that State pro-
vides otherwise;

“(c) Conduct means any act by the authorities 
of the expelling State against which the alien has no 
remedy and which leaves him or her no choice but to 
leave the territory of that State;

“(d) Territory means the domain in which the State 
exercises all the powers deriving from its sovereignty;

“(e) Frontier means the zone at the limits of the 
territory of an expelling State in which the alien does 
not enjoy resident status and beyond which the expul-
sion procedure is completed.”

17. Apart from Mr. Niehaus, who had said that the two 
draft articles were not yet ready to be referred to the Draft-
ing Committee, and Mr. Wako, who considered such refer-
ral to be premature and had even proposed that a working 
group be set up, all the Commission members who had 
participated in the debate were in favour of sending the 
draft articles to the Drafting Committee. Mr. Kolodkin 
had requested that the Commission should work on them 
a little longer, but that had already been done—he hoped 
to Mr. Kolodkin’s taste. He informed Mr. Wako that it 
was the Commission’s usual practice to set up a working 
group only when there was a deadlock on a topic, when 
debates in plenary had not provided any indication of the 
exact direction work should take, or when one aspect of 
the topic presented particular difficulties and the Commis-
sion was divided on that issue or on the topic as a whole. 
That did not seem to be the case as far as the expulsion of 
aliens was concerned, and the Drafting Committee ought 
to be able to settle some of the minor points which had 
been raised.

18. Two strands of opinion had emerged among the 
many proponents of referring the two draft articles to the 
Drafting Committee. Some would like the Drafting Com-
mittee to examine the two draft texts at a later stage, while 
others would like it to do so immediately. Initially he had 
had no objection to the principle of deferring considera-
tion of the two draft articles by the Drafting Committee, 
but Mr. Pellet, supported by Mr. Fomba and the Chair-
person of the Drafting Committee, Mr. Yamada, had con-
vinced him that it would be better for the Commission’s 
work on the topic if such consideration took place without 
delay. Accordingly, he had reworked the two draft articles 
in question since the previous meeting of the Commission.

19. The CHAIRPERSON said that if he heard no objec-
tion he would take it that the Commission accepted the 
proposal to refer draft articles 1 and 2 to the Drafting 
Committee.

It was so decided.
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Effects of armed conflict on treaties155 (A/CN.4/577 
and Add.1–2, sect. D, A/CN.4/578,156 A/CN.4/L.718157)

[Agenda item 5]

third rePort of the sPeCial raPPorteur

Mr. Vargas Carreño took the Chair.

20. The CHAIRPERSON invited the Special Rappor-
teur to introduce his third report on the effects of armed 
conflicts on treaties (A/CN.4/578).

21. Mr. BROWNLIE (Special Rapporteur) said that the 
circumstances in which he was introducing his third report 
were unusual in that a quinquennium had just ended and 
the Commission had 16 new members.

22. For practical reasons, neither his first nor his second 
reports158 had been given full consideration. The draft arti-
cles he had proposed had not been referred to the Draft-
ing Committee, partly because they had given rise to a 
considerable amount of controversy, but mainly because 
priority had been given to other topics that had absolutely 
had to be finished before the end of the quinquennium. In 
addition, as he had had to honour other professional com-
mitments, the second report had been very succinct—in 
essence, a summary of the debate on the topic thus far, 
especially in the Sixth Committee. The first report was 
therefore still the foundation of the third, the more signifi-
cant part of which was devoted to the commentary to draft 
article 7. In it he outlined examples of State practice and 
case law relating to the categories of treaties set forth in 
that article, which prima facie were not suspended or ter-
minated as a result of an armed conflict. He drew attention 
to paragraphs 18 to 28—and especially paragraphs 22  
and 23—of his second report, which listed municipal 
court decisions where emphasis had been placed on the 
criterion of the object and purpose of the treaty.

23. He also wished to draw attention to what he consid-
ered to be some very difficult problems which were in a 
sense related to sources. Since a number of delegations 
had pointed out that some of the categories listed as can-
didates for inclusion in draft article 7 had not found much 
support in State practice and that it would be very difficult 
to identify relevant State practice in that sphere, it would 
be inappropriate to insist that the categories admitted to 
draft article 7 should all be deemed to constitute part of 
existing general international law. He had explained that 
in more detail in paragraphs 46 to 48 of his third report.

24. He noted that the topic had been deliberately left 
out of the 1969 and 1986 Vienna Conventions and added 
that it was important to read the draft articles, particularly 
draft articles 3 to 7, as a coherent whole.

155 For the discussion of draft articles 1 to 7 proposed by the Special 
Rapporteur in his second report, see Yearbook … 2006, vol. II (Part 
Two), Chap. X, pp. 167–171, paras. 181–211. For the second report, 
ibid., vol. II (Part One), document A/CN.4/570.

156 Reproduced in Yearbook … 2007, vol. II (Part One).
157 Mimeographed, available on the Commission’s website. See also 

the summary record of the 2946th meeting, below, paragraph 50.
158 Yearbook … 2005, vol. II (Part One), document A/CN.4/552 and 

Yearbook … 2006, vol. II (Part One), document A/CN.4/570.

25. Taking up draft articles 1 to 7 in greater detail, he 
said that, given the nature of the subject matter and the 
issues which had emerged during the consideration of the 
first two reports, he thought that it was essential to set up a 
working group. He agreed with Mr. Kamto that the estab-
lishment of a working group must not be an automatic 
process, but he was convinced that in the context of the 
effects of armed conflicts on treaties there were a number 
of key issues on which the Commission had to reach a 
collective decision, one good example being whether the 
definition of armed conflict for the purposes of the draft 
articles should include internal conflicts. That question 
had given rise to strong differences of opinion in both the 
Commission and the Sixth Committee. A working group 
would permit progress on that point and on other impor-
tant points.

26. One of the overall goals of his third report was to 
clarify the legal position, a task which was far from easy 
because the literature was quite varied, covered a very 
broad period of time and merely highlighted the uncer-
tainty of the law in that connection. The general line he 
had taken in making choices had been to promote the 
security of legal relations between States. That was the 
whole point of draft article 3, which had essentially been 
borrowed from the work of the Institute of International 
Law between 1983 and 1986.159 The main message of the 
draft article was that the outbreak of an armed conflict 
did not, as such, result in the termination or suspension 
of a treaty. He hoped that the Commission’s work on the 
topic would encourage States to supply examples of their 
practice in that field, since direct evidence thereof had 
been quite limited to date. He was further of the opinion 
that the giving of executive advice to courts should be 
included in State practice.

27. Although he had deemed it simpler to present a 
complete set of draft articles, the Commission must not 
assume that he had been rushing to judgement, or that he 
was proposing a definitive and dogmatic set of solutions. 
While he had adopted a normative format, he had delib-
erately left issues open until the Commission had formed 
a collective opinion, which he was prepared to accom-
modate. Moreover, since some of the draft articles were 
simply expository in nature, it would be premature to send 
them to the Drafting Committee. As he had explained in 
paragraphs 47 to 49 of his first report, it was essential 
to take account of policy considerations. As to the cur-
rent relevance of that question, one legal adviser from a 
Western country had said that he hardly ever had to deal 
with it in practice, while another had said that he encoun-
tered it constantly. For example, it had been central to the 
hearings of the Eritrea–Ethiopia Claims Commission in 
2005,160 during which his first report had been much cited.

28. Returning to his third report and the draft articles 
proposed therein, he said that, with reference to draft arti-
cle 1 (Scope), he concurred with the opinion expressed by 

159 See Institute of International Law, Yearbook, vol. 61, Session 
of Helsinki (1985), Part I (preparatory works), pp. 25–27, and Part II, 
pp. 278–283 (article 2 of the resolution on the effects of armed conflicts 
on treaties, of 28 August 1985).

160 The partial awards of the Eritrea–Ethiopia Claims Commission 
rendered on 19 December 2005 are available on the website of the 
Permanent Court of Arbitration (www.pca-cpa.org).

http://www.pca-cpa.org
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the United Kingdom in the Sixth Committee to the effect 
that the proposed expansion of the draft articles’ scope to 
encompass treaties concluded by international organiza-
tions raised difficulties which had been underestimated 
and which required in-depth consideration. The argu-
ments relating to that question, which would be examined 
by the Working Group, were set out in greater detail in 
paragraphs 8 to 10 of the report.

29. In draft article 2 (Use of terms), subparagraph (a), 
which was preceded by the introductory phrase “For the 
purposes of the present draft articles”, used the definition 
of the term “treaty” found in the 1969 Vienna Conven-
tion. In connection with subparagraph (b), he drew atten-
tion to the commentary contained in paragraphs 16 to 24 
of his first report161 and 8 to 13 of his second report,162 
which was supplemented by paragraphs 12 to 15 of his 
third report. Opinions in both the Commission and the 
Sixth Committee were widely divided on whether or 
not to include internal armed conflicts in the definition 
of “armed conflict”, and policy considerations pointed in 
different directions. The Commission was engaged in the 
progressive development of the law and not its mere codi-
fication, to which the topic was not at all suited. It was a 
fact that in recent decades a number of armed conflicts 
had been fuelled by State agents located outside the ter-
ritory of the State in which the armed conflict was taking 
place. Moreover, it would probably be unrealistic to pre-
tend that a neat distinction could be made between inter-
nal armed conflicts in the strict sense and those which had 
foreign connections and causes. Acceptance of the view 
that a large number of armed conflicts were partly inter-
nal and partly external would cause greater harm to the 
integrity of treaty relations, because then any number of 
excuses with some sort of factual basis could be invoked 
to allege the existence of an armed conflict within the 
meaning of draft article 2, and that might have the effect 
of suspending or terminating treaty relations. For that 
reason, he again thought that collective work culminat-
ing in the formation of a collective opinion was essential. 
He gathered that there was a consensus for having armed 
conflicts include situations in which an invasion was so 
effective that it very rapidly resulted in an armed occupa-
tion of a State without any armed conflict in the conven-
tional sense, situations that had been mentioned by the 
delegation of the Netherlands.163

30. Draft article 3 (Non-automatic termination or sus-
pension) was central to the whole set of draft articles. 
Paragraphs 16, 17 and 19 of the third report retraced the 
background of that draft article and reminded the reader 
that the phrase “ipso facto” had been deleted from the title 
and replaced by “necessarily” in the body of the text. In 
draft article 4 (The indicia of susceptibility to termina-
tion or suspension of treaties in case of an armed conflict), 
the reference to the intention of the parties had attracted 
considerable attention in the Sixth Committee, where nine 
States had been in favour of that criterion and eight had 
regarded it as problematical. The Commission’s debates 

161 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.
162 Yearbook … 2006, vol. II (Part One), document A/CN.4/570.
163 Official Records of the General Assembly, Sixth Committee, 

Sixty-first session, summary record of the 18th meeting (A/C.6/61/
SR.18), para. 33.

had revealed similar divergences of opinion, which were 
reflected in greater detail in paragraphs 22 and 23 of the 
report. Opposition to reliance upon intention was usu-
ally grounded in the difficulty of ascertaining the parties’ 
intention with certainty, but that was also true for many 
legal rules, including legislation and constitutional provi-
sions. In any event, the existence and interpretation of a 
treaty was not a matter of intention as an abstraction, but 
of the intention of the parties “as expressed in the words 
used by them and in the light of the surrounding circum-
stances”. The ultimate consideration was the aim of inter-
pretation. Surely that aim was to discover the intention of 
the parties and not something else.

31. In connection with draft article 5 (Express provi-
sions on the operation of treaties) he drew attention to the 
commentary contained in paragraphs 55 to 58 of the first 
report and in paragraphs 29 to 31 of the second report. 
The draft article was redundant from the point of view 
of the drafting process, but it should be retained for the 
sake of clarity. The former paragraph 2 of the draft arti-
cle formed the subject of a new draft article 5 bis (The 
conclusion of treaties during armed conflict), in which the 
term “competence” had been replaced by “capacity”. The 
draft article reflected the fact that, in practice, belligerents 
did conclude treaties between themselves during an armed 
conflict. He had withdrawn draft article 6 and replaced it 
with draft article 6 bis (The law applicable in armed con-
flict), which sought to provide useful clarification of the 
relationship between human rights and the law applicable 
in armed conflicts, as indicated in paragraphs 30 to 31 of 
the third report.

32. Lastly, he drew attention to the commentary to draft 
article 7 (The operation of treaties on the basis of neces-
sary implication from their object and purpose), which was 
to be found in paragraphs 62 to 118 of the first report; the 
draft article had attracted fairly numerous and very varied 
comments, which were summarized in the third report. 
It had been argued that article 7 was redundant because 
the criteria set out in draft article 4 permitted a classifica-
tion of treaties susceptible to termination or suspension, 
so that there was no need for an indicative list. Others 
had taken the view that the principle of an indicative list 
was acceptable, but that further study should be devoted 
to the items to be included in it. His own opinion was that 
such a list must be kept in some form or other, although 
the sources posed a problem, for some items on the list 
were clearly not supported by State practice. Others, like 
permanent regimes, did have such support, and he had 
garnered what State practice was available. If the indica-
tive list was not adopted, it would then be best to draw 
up an annex containing an analysis of State practice and 
case law. As the topic was extremely difficult and fraught 
with uncertainties, the Commission must be prepared to 
examine those categories that were not corroborated by 
State practice in the conventional form, but which did 
find backing in reputable legal sources: doctrinal material, 
some State practice and the decisions of municipal courts. 
The memorandum by the Secretariat164 contained some 
very helpful suggestions in that respect. Whether or not 
draft article 7 survived in its current form, which created 

164 A/CN.4/550 and Corr.1–2 (mimeographed, available on the 
Commission’s website, documents of the fifty-seventh session).
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a set of weak presumptions as to the types of treaty that 
did not necessarily entail termination or suspension, some 
other vehicle would still have to be found for recording 
legal practice that supported those categories.

33. The CHAIRPERSON thanked the Special Rappor-
teur for his introduction and invited members of the Com-
mission to make comments.

34. Mr. PELLET recalled that in his first report in 2005 
the Special Rapporteur had proposed a complete set of 
draft articles accompanied by commentaries, which had 
not been very well received. In his second report in 2006, 
he had confined himself to seven draft articles without 
proposing any modification of the previous year’s work 
and without taking account of the Commission’s substan-
tive criticism, which had appeared only in the commentar-
ies. It was scarcely surprising that the second report had 
not gone down any better than the first. What was surpris-
ing was that the third report simply reproduced the first, 
without any fundamental modification apart from the new 
draft article 6 and the splitting of draft article 5, which 
were in fact welcome changes. At least the observations 
made in the Sixth Committee and, to a lesser extent, those 
made in the Commission, had been reproduced after each 
provision. He had already commented at length on the first 
two reports and, given that the proposals contained in the 
third report were essentially unchanged, his observations 
also remained unchanged. However, it seemed useful at 
the beginning of a new quinquennium to outline in broad 
terms what he considered to be the difficulties raised, not 
by the draft articles themselves, but by the overall concep-
tion underlying them. Those problems could be divided 
into six categories.

35. First, generally speaking, it emerged from draft 
article 4, paragraph 1, that the whole set of draft articles 
was built on the criterion of the intention of the parties 
to the treaty, and the Special Rapporteur seemed unwill-
ing to review that approach, despite the numerous criti-
cal remarks it had prompted. Even if it was one of the 
possible criteria for deciding the fate of a treaty in the 
event of an armed conflict, it should not be the only one, 
especially as it was plain that when parties concluded a 
treaty they did not usually contemplate the possibility that 
a conflict might break out. Although—as draft article 4, 
paragraph 2 (b), acknowledged—the nature and extent 
of the armed conflict could not be ignored, there was no 
reason to subsume them under intention. Similarly, while 
the object and purpose of a treaty, which were of funda-
mental importance, were related to intention, the meaning 
of “intention” would have to be spelled out. A mere ref-
erence to article 31 of the 1969 Vienna Convention was 
not sufficient. Furthermore, while he personally did not 
oppose the principle of a list as proposed in draft article 7, 
he thought that such a list must be based on a set of cri-
teria and on an analysis of both international and domestic 
practice.

36. Secondly, it was inconceivable that the topic under 
consideration be studied without any reference whatso-
ever to the prohibition of the use of armed force in inter-
national relations, which had gradually taken shape over 
the past century. Yet the draft articles did not take account 
of that crucial development.

37. Thirdly, the Special Rapporteur contended that the 
topic was governed by the law of treaties. That was cer-
tainly one of its essential components, but its interest lay 
in the very fact that it was situated at the crossroads of sev-
eral bodies of rules: the law of treaties, of course, but also 
the law of armed conflicts and the law of responsibility. 
In that connection, it was a pity that the Special Rappor-
teur had not drawn more on the Secretariat’s remarkable 
memorandum on the question.

38. Fourthly, it was absolutely vital to decide whether 
to include non-international armed conflicts. He himself 
was convinced that, owing to their frequency and inten-
sity, such conflicts should be addressed and that they 
actually constituted one of the main reasons for reopening 
the subject at the beginning of the twenty-first century; 
if they were ignored, the 1969 Vienna Convention alone 
might suffice. He did not see why it would be harder, as 
the Special Rapporteur asserted, to distinguish between 
non-international armed conflicts and other forms of vio-
lence in the context of the topic under consideration. The 
Rome Statute of the International Criminal Court in fact 
established a distinction between non-international armed 
conflicts and other forms of internal violence not coming 
under its article 8.

39. Fifthly, he thought that a distinction should be drawn 
between the status vis-à-vis a treaty of States that were a 
party to a conflict and States that were neutral. The effects 
of armed conflicts on treaties could not be examined in the 
abstract: the status of the States concerned was a crucial 
factor.

40. Sixthly, the draft articles did not differentiate clearly 
enough between highly disparate situations. Further dis-
tinctions must be made in order to delimit the scope of the 
topic before starting to draw up draft articles proper: for 
example, between treaties which had entered into force 
and treaties which had only been signed but had not yet 
entered into force owing to an insufficient number of rati-
fications; between the impact of an armed conflict on the 
contracting parties and the impact on mere signatories; 
and between treaties concluded between States alone and 
treaties concluded by States and/or international organi-
zations whose members were parties to the conflict. Con-
trary to the Special Rapporteur’s contention, that would 
by no means amount to an expansion of the topic, whose 
title on no account implied that it was confined to trea-
ties between States. Lastly, a distinction should be drawn 
between provisions that were grouped together in the 
draft articles, since an armed conflict might very well 
affect only certain categories of provisions. It might even 
be possible to go a step further and to differentiate also 
between the obligations resulting from a treaty. In any 
case, that was a question that merited consideration.

41. He was pleased that the Special Rapporteur was 
receptive to the idea of referring the subject to a work-
ing group, which could solve the various problems before 
they reached the Drafting Committee stage. The work-
ing group should be mandated to formulate specific pro-
posals so that the Commission could take a definitive 
position on the following questions: whether the topic 
should cover non-international armed conflicts; whether 
it was necessary to tackle the issue of treaties to which 
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international organizations were parties to consider only 
treaties between States; and what implications the inter-
disciplinary nature of the various branches of interna-
tional law—law of treaties, law of armed conflicts, law 
of responsibility—and the prohibition of the use of force 
in international relations had for the Commission’s con-
sideration of the topic. Lastly, the working group should 
investigate the essential question of the divisibility of 
treaty provisions.

42. In addition to considering those major questions of 
principle, the working group should endeavour to develop 
a classification for criteria to be taken into account in 
determining the effects of armed conflicts on treaties 
(intention of the parties, nature of the conflict, object and 
purpose of the treaty, etc.), the treaty situations concerned 
(whether or not the treaty was in force), and the treaty par-
ties’ status vis-à-vis the conflict (belligerents or neutral), 
among others. It should also identify questions requiring 
clarification, taking as its starting point the comments 
already made by three Commission members on that sub-
ject165 and also the memorandum by the Secretariat. Then 
and only then, on the basis of the replies obtained and the 
classification established, would the Commission, under 
the guidance of the Special Rapporteur, doubtless be able 
to formulate and adopt a genuinely useful set of draft arti-
cles very quickly.

43. Ms. ESCARAMEIA said that, owing to a lack of 
time, she would deliver her observations at the following 
meeting; however, she wished to know if the plan was to 
consider all the draft articles contained in the third report, 
or only the first seven.

44. Mr. BROWNLIE (Special Rapporteur) reminded 
Mr. Pellet that the question of the lawfulness of the use 
of force had been duly addressed in the first and third 
reports. He informed Ms. Escarameia that the plan was 
initially to discuss only the first seven draft articles.

The meeting rose at 12.55 p.m.

2927th MEETING

Wednesday, 30 May 2007, at 10.05 a.m.

Chairperson: Mr. Edmundo VARGAS CARREÑO 
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Present: Mr. Brownlie, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kamto, Mr. Kemicha, Mr. Kolod-
kin, Mr. McRae, Mr. Niehaus, Mr. Nolte, Mr. Pellet, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Vázquez-Bermú-
dez, Mr. Wako, Mr. Wisnumurti, Ms. Xue.

165 See Yearbook … 2006, vol. I, 2896th meeting, p. 190, paras. 30 
and 36, and 2897th meeting, p. 199, para. 46.

Effects of armed conflicts on treaties (continued) (A/
CN.4/577 and Add.1–2, sect. D, A/CN.4/ 578, A/
CN.4/L.718)

[Agenda item 5]

third rePort of the sPeCial raPPorteur (continued)

1. Ms. ESCARAMEIA commended the clarity of the 
third report (A/CN.4/578) and of the Special Rapporteur’s 
approach, which left no doubt as to what the draft articles 
were to cover and made it easier to see what needed to be 
done. She had already commented on earlier versions of 
some of the draft articles, so would try to avoid repetition.

2. Her statement would fall into three parts. The first 
would consider some underlying problems of a structural 
nature in the draft articles; the second would consist of 
comments on the draft articles themselves; and the third 
would focus on action to be taken.

3. With regard to the structural problems, some issues 
needed to be addressed before the Commission could 
proceed with its work. First, a clearer distinction must be 
drawn between the effects of treaties on the conflicting 
parties and on third parties. Secondly, the differing effects 
of armed conflict on different provisions of the same 
treaty should be clarified. Thirdly, a distinction should be 
drawn between the suspension and the termination of a 
treaty; the Commission had tended to consider them as a 
single process, but in reality they might be quite different. 
Another question was the difference between the effects 
on a treaty of an international and of an internal conflict 
(assuming that both were to be covered by the draft arti-
cles). The same question arose as to the different effects 
of large-scale and small-scale conflicts. The “extent” of a 
conflict was mentioned in draft article 4, paragraph 2 (b), 
but only in relation to the question of determining the 
intention of the parties, which was a different issue alto-
gether. A further question related to the differing effects 
of armed conflicts, and of termination or suspension, on 
bilateral and on multilateral treaties, particularly those 
multilateral treaties that had a large number of parties. 
Lastly, the legality of a State’s position in relation to a 
given armed conflict needed further consideration. The 
issue was partially dealt with in draft article 10, but she 
would not comment in detail until that draft article had 
been introduced by the Special Rapporteur.

4. Another question was under which chapter of inter-
national law the draft articles belonged. The Special 
Rapporteur continued to assume, as in previous reports, 
that they formed part of the law of treaties. That, how-
ever, was to overlook the importance of other chapters, 
including the law of war. Draft article 10 had been added 
in recognition of that fact. Nonetheless, the criterion of 
the intention of the parties, which was typical of the law 
of treaties, was, along with the object and purpose of the 
treaty, cited as decisive. That was also the reason why so 
little attention had been devoted to internal conflicts—
given that no treaty had been concluded between the par-
ties to the conflict—or to the legality of a State’s position 
in a situation of war, although draft article 10 did address 
the question of self-defence. The law of war was, how-
ever, important in assessing such legality, while the law of 
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State responsibility could apply when assessing the con-
sequences of non-compliance with treaties suspended or 
terminated. The draft articles thus related to several areas 
of law. One possible explanation for the exclusion under 
article 73 of the 1969 Vienna Convention of situations of 
armed conflict might be that the drafters of the Conven-
tion had considered that armed conflict was covered by a 
special regime to which the law of treaties did not neces-
sarily apply.

5. The issue that she found most problematic was that 
of the criterion for susceptibility to termination or sus-
pension. Under draft article 4, the essence of the treaty 
lay in the presumed intention of the parties, which would 
determine whether the treaty remained in force in the 
case of armed conflict. As the presumed intention was, 
self-evidently, not expressed, the criterion given in draft 
article 4, paragraph 1, was the intention of the parties 
at the time the treaty was concluded, as determined 
by articles 31 and 32 of the 1969 Vienna Convention 
(draft article 4, paragraph 2 (a)) and by the nature and 
extent of the armed conflict in question (draft article 4, 
paragraph 2 (b)). Article 31 of the Vienna Convention, 
with its reference to the object and purpose of the treaty, 
seemed to provide the link to draft article 7, which gave 
the object and purpose of the treaty as a criterion for 
determining the types of treaties that were to continue in 
operation in the event of armed conflict. It was a com-
plex chain of reasoning, which ended up with a mixture 
of criteria: not only intention in draft article 4 and object 
and purpose in draft article 7 but also, in the latter, a list 
of categories of treaty. Even if the presumed intention of 
the parties were the only criterion—which it was not—
she did not believe it to be a fruitful point of departure, 
since account had to be taken of the future development 
of the treaty itself, particularly in circumstances as dra-
matic as the outbreak of war. In her view, a more satis-
factory criterion would be the viability of the continued 
operation of the various provisions of the treaty in armed 
conflicts. That would make it possible to deal with the 
provisions separately, taking into account the type of 
conflict involved and the legality of the position of a 
given party. Moreover, as had been suggested by several 
members over the past few years, including Mr. Mans-
field, Mr. Matheson, Mr. Pellet and herself, a list of fac-
tors or criteria could be drawn up, indicating whether 
the provisions of the treaty continued to apply. Such fac-
tors could include the object and purpose of the treaty; 
any textual reference to armed conflict in the treaty; the 
magnitude of the conflict; the number of parties to the 
treaty; the importance at the international level of the 
treaty’s continued applicability in time of war; and the 
question of whether there was a high or a low probabil-
ity of the treaty being applied in time of war. A list of 
categories of treaty likely to remain applicable in time 
of war could be appended in an indicative article. The 
Secretariat memorandum166 offered a wealth of useful 
material in that regard. The intention of the parties could 
also be included, but as just one factor among many. She 
was aware that her suggestion did not provide a defini-
tive solution; however, it was preferable to reliance on 
the intention of the parties.

166 A/CN.4/550 and Corr.1–2 (see footnote 164 above).

6. Turning to the text of the draft articles themselves, 
she concurred with the Special Rapporteur that the scope 
of the draft, as set out in draft article 1, should not, for 
purely practical reasons, extend to treaties concluded by 
international organizations; the Commission’s task was 
onerous enough as it was. The question of treaties provi-
sionally applied between parties was more problematic: 
article 25 of the 1969 Vienna Convention, referred to in 
paragraph 7 of the report, could not resolve the issue, 
given that article 73 stated that the provisions of the Con-
vention did not prejudge any question that might arise in 
regard to a treaty from the outbreak of hostilities between 
States. Further thought should be given to the issue.

7. With regard to the definition of armed conflict given 
in draft article 2, Ms. Escarameia could not tell from the 
Special Rapporteur’s comments whether he intended it 
to include internal armed conflict; the definition could be 
read either way. Given that internal conflicts were more 
common than international conflicts, and that the draft 
articles aimed to be of practical use, the scope should 
indeed include internal armed conflict. Situations of mili-
tary occupation should be included for the same reasons. 
She would therefore prefer a definition of armed conflict 
that combined the wording used in 1995 by the Appeals 
Chamber of the International Tribunal for the Former 
Yugoslavia in the Tadić case [decision on the defence 
motion of interlocutory appeal on jurisdiction, para. 70] 
and elements of article 18, paragraph 2, of the 1954 Con-
vention for the Protection of Cultural Property in the 
Event of Armed Conflict. The definition would thus read:

“For the purposes of the draft articles, armed con-
flict means:

“(a) resort to armed force between States or pro-
tracted armed violence between governmental author-
ities and organized armed groups or between such 
groups within a State;

“(b) situations of military occupation, even if 
there is no organized armed resistance.”

If it was decided that the scope of the draft articles would 
not extend to internal armed conflict, the current defini-
tion should, of course, be retained.

8. With regard to draft article 3, she recalled that 
when, at its fifty-eighth session, the Commission had 
discussed replacing the expression “ipso facto”, she had 
suggested the word “automatically” as an alternative.167 
The Special Rapporteur had replaced “ipso facto” with 
“non-automatic” in the title, but had opted for the word 
“necessarily” in the text itself. In the interests of secur-
ing consistency between title and text, the stronger word 
“automatically”—which was also closer in meaning to 
the term “ipso facto”—was preferable.

9. With regard to draft article 4, she could not accept 
the assumption that the interpretation of a treaty depended 
ultimately on determining the intention of the parties at 
the time that the treaty was concluded. That was not an 

167 Yearbook … 2006, vol. I, 2911th meeting, p. 303, para. 5. See 
also the 2895th to 2898th meetings (ibid.).
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easy or, indeed, always a practicable task, especially 
when an unforeseen event such as war between the par-
ties occurred.

10. New draft article 6 bis gave rise to a number of 
problems, most notably the statement that the application 
of standard-setting treaties was determined “by reference 
to” the applicable lex specialis, namely, the law appli- 
cable in armed conflict. The law of armed conflict was 
not, however, necessarily the applicable lex specialis in 
human rights or environmental matters in which other 
law might well take precedence. In its advisory opinion 
on the Legal Consequences of the Construction of a Wall 
in Occupied Palestinian Territory (paras. 102–113), the 
ICJ had referred to the advisory opinion of 1996 on the 
Legality of the Threat or Use of Nuclear Weapons and 
concluded that the International Covenant on Civil and 
Political Rights, the International Covenant on Economic, 
Social and Cultural Rights and the Convention on the 
rights of the child continued to apply in times of war. 
The law of armed conflict could thus not be considered 
lex specialis in relation to human rights law and did not 
always prevail over it. Perhaps the Special Rapporteur 
could clarify the situation and redraft the article.

11. With regard to draft article 7, a difficult and contro-
versial provision, she was opposed to its being annexed 
to the draft. The provision acted as a useful counterbal-
ance to the criterion of the intention of the parties, which 
was contained in draft article 4, and to which she was 
opposed; relegating it to an annex would diminish its 
force. With regard to draft article 7, paragraph (2) (b), she 
did not understand the Special Rapporteur’s reasons for 
excluding treaties codifying jus cogens rules. True, such 
rules might be difficult to determine, but there would be 
no need to do so, and in any case the Commission had 
already tested them in its commentaries to the draft arti-
cles on responsibility of States for internationally wrong-
ful acts168 and the topic of fragmentation of international 
law: difficulties arising from the diversification and 
expansion of international law.169 Moreover, paragraph 31 
of the memorandum by the Secretariat on the effect of 
armed conflict on treaties170 cited treaties or treaty pro-
visions codifying jus cogens rules as exhibiting a very 
high likelihood of applicability in case of armed conflict. 
For all those reasons, she considered that the draft article 
should remain in the body of the text.

12. She would refrain from commenting on the remain-
ing draft articles until they had been introduced by the 
Special Rapporteur. As to what action should be taken, 
some of the less problematic draft articles, such as draft 
articles 1, 3, 5, 5 bis and 10 to 14, could be referred to the 
Drafting Committee. The basic structural issues affecting 
the other draft articles would need to be discussed fur-
ther. She commended the Special Rapporteur’s openness 
to the idea of setting up a working group with a mandate 

168 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 26 et 
seq., para. 76, especially the commentary to draft article 26, pp. 84–85.

169 See the conclusions of the Study Group in Yearbook … 2006, 
vol. II (Part Two), p. 177, para. 251. The report of the Study Group (A/
CN.4/L.682 [and Corr.1] and Add.1) can be found in its entirety on the 
Commission’s website. The final text will appear as an addendum to 
Yearbook … 2006, vol. II (Part One).

170 A/CN.4/550 and Corr.1–2 (see footnote 164 above).

to settle questions relating to the scope of the draft articles 
and the criteria to be employed.

13. Mr. McRAE said that the three reports on the effects 
of armed conflicts on treaties all evidenced the commit-
ment to thorough analysis for which the Special Rappor-
teur was reknowned in academic circles. As the Special 
Rapporteur had pointed out, there was no agreed or settled 
position on the topic in the literature and thus there would 
clearly continue to be lively debate on the direction to be 
taken. The lack of any single solution or approach in the 
literature was reflected in State practice, as shown in the 
Secretariat’s excellent memorandum on the practice and 
doctrine.

14. He wished to set out his concerns about certain 
aspects of draft articles 4 and 7. The issues had been 
touched on by Mr. Pellet the previous day, and developed 
by Ms. Escarameia; and, as a new member of the Com-
mission, he wished to take a different approach, in an 
effort to ensure that he fully understood the implications 
of the Special Rapporteur’s own approach.

15. The Special Rapporteur’s starting point, as 
expressed in draft article 4, was that the effect of armed 
conflict on treaties was to be derived from the intention of 
the parties to the treaty at the time that it was concluded. 
In that, the Special Rapporteur was adopting the view of 
Sir Cecil Hurst in his classic article in the British Year 
Book of International Law,171 proposing an alternative to 
the view that it was the nature or character of the treaty 
provision itself that determined the consequence in the 
event of armed conflict. As an abstract proposition, there 
could be no quarrel with the idea that, where the parties to 
a treaty had expressed their view on whether the treaty or 
a provision thereof was to be terminated or suspended in 
the event of the outbreak of war, that view should govern. 
The problem was that this situation would seldom occur. 
In the vast majority of cases, the parties would not have 
expressed any opinion on the matter, as was evident from 
the Secretariat’s memorandum. Hurst had been aware of 
that, because he had said that the task of the international 
lawyer was to form a series of presumptions to determine 
the outcome, where the parties had not clearly expressed 
their intention in the treaty.172

16. A general rule based on the intention of the par-
ties would thus be of very limited application or utility, 
because the parties would generally have said nothing in 
the treaty about the consequences for the treaty of the out-
break of war. In effect, the general rule would become the 
exception, and another general rule would be needed. The 
problem was not resolved by the reference in the draft 
article to the use of articles 31 and 32 of the 1969 Vienna 
Convention as the touchstone for determining the inten-
tion of the parties. True, if there were words in the treaty 
that had to be interpreted, then articles 31 and 32 pro-
vided a framework for doing so; indeed, the Special Rap-
porteur linked the criterion of intention with the words of 
the treaty when he quoted from McNair, in paragraph 24 
of the third report, that interpretation was not a matter of 

171 C. J. B. Hurst, “The effect of war on treaties”, BYBIL, 1921–
1922, vol. 2, pp. 37–47.

172 Ibid., p. 40.
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intention as an abstraction, but an intention of the parties 
“as expressed in the words used by them”.173 Articles 31 
and 32 of the 1969 Vienna Convention provided no basis, 
however, for ascertaining an abstract intention of the par-
ties where the treaty was silent about the effect of armed 
conflict and there were no words to be interpreted. Inter-
pretation under article 31 proceeded from the ordinary 
meaning of the terms of the treaty, in their context and 
in the light of the object and purpose of the treaty. The 
United Nations Conference on the Law of Treaties had, 
however, rejected the idea that intention could be deter-
mined independently of the words used in the treaty.

17. It was interesting to note that, in positing an inten-
tion test in his 1922 article, Hurst had relied on a domestic 
contract-law analogy. As quoted in paragraph 32 of the 
first report,174 he had written that “just as the duration of 
contracts between private persons depends on the inten-
tion of the parties, so also the duration of treaties between 
States must depend on the intention of the parties”.175 In 
saying that, he had been reflecting the nineteenth-century 
view of English contract law, which regarded the inten-
tion of the parties as the governing consideration. He 
might well have changed his mind if he had seen the 
development of English contract law in the twentieth cen-
tury, when the common-law judges had come to reject 
the idea that the intention of the parties was the guide to 
determining the effect of impossibility or frustration on 
contracts, and had instead looked to the practical effect of 
the supervening event on the carrying out of the contract. 
The Special Rapporteur had made it clear that he viewed 
impossibility or the occurrence of supervening events as 
different from the effect of armed conflict, but that was 
nevertheless what Hurst had had in mind when drawing 
an analogy with domestic contract law. The problem with 
the current basis for draft article 4 was therefore that it 
relied for a general rule on what was essentially a fiction: 
the idea that, at the time they concluded the treaty, the par-
ties must have thought about and decided upon the effect 
of armed conflict on the treaty, even though they had said 
nothing about it in the treaty.

18. He made that criticism with some hesitation 
because, in general, he agreed with the Special Rappor-
teur’s endeavours to counter the theory that armed con-
flict abrogated treaties, a theory that was of little utility, 
since it was, at the very least, contradicted by the practice 
outlined in the Secretariat memorandum. He therefore 
supported the objective of draft article 3, which was based 
on a theory of continuation, even though he was not con-
vinced that there was any need to replace an inadequate 
abrogation theory with an intention theory. Nevertheless 
he could accept draft article 5, whose purpose, at least in 
part, was to indicate that, where the parties had expressed 
their intention with respect to armed conflict, that inten-
tion should prevail. 

19. Since, in practice, the intention of the parties would 
rarely provide any guidance in determining whether the 
treaty should be terminated or suspended in the event of 

173 A. McNair, The Law of Treaties, Oxford, Clarendon Press, 1961, 
p. 365.

174 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.
175 Hurst, loc. cit. (footnote 171 above), p. 40.

armed conflict, the de facto general rule under the draft 
articles would not be intention, but the object and pur-
pose of the treaty, as provided for in draft article 7, para-
graph (1). An object and purpose test could certainly be 
viewed as an intention-based test: obviously the purpose 
of examining the object and purpose of a treaty was to 
discern the intention that the parties had had in mind. 
That was probably the opinion of the Special Rapporteur, 
because he indicated in paragraph 34 of his third report 
that in the Sixth Committee he had raised the possibility 
of deleting draft article 7. It was, he had said, merely 
“indicative and expository”—in other words, simply an 
application of the draft article 4 “intention” test.

20. However, if draft article 7, paragraph (1), was 
regarded as an intention-based test, then there were two 
different intention-based tests in the draft articles: one in 
draft article 4, which sought to establish intention by ref-
erence to all of the elements set out in articles 31 and 32 of 
the 1969 Vienna Convention, of which object and purpose 
were only a part; and the other in draft article 7, para-
graph (1), under which intention was determined solely 
by reference to object and purpose without the other sup-
porting elements of articles 31 and 32 of the 1969 Vienna 
Convention. Once again, it seemed that relying on the fic-
tion of intention resulted in some confusion.

21. It therefore seemed that, apart from those cases 
where the parties had expressed their intention as to the 
effect of armed conflict on the treaty, it was necessary to 
make a pragmatic appraisal of that effect. The Commis-
sion would therefore have to move towards a compat-
ibility test to ascertain whether the operation of the treaty 
could survive armed conflict. The answer would vary 
from one treaty to another and perhaps from one provi-
sion of a treaty to another. If the armed conflict made it 
permanently impossible to carry out the essential objec-
tives of the treaty, then termination seemed to be the most 
probable course of action, but if it made carrying out those 
objectives only temporarily impossible, then suspension 
seemed likely. If continuation was theoretically possible, 
but to do so would make no sense in the light of the essen-
tial objectives of the treaty (an object and purpose test), 
then again termination or suspension might seem to be the 
logical consequence.

22. When, however, the logical consequence of the 
object and purpose was that the treaty should continue in 
the event of armed conflict then, obviously, it should con-
tinue. To that extent, there was some merit in the test put 
forward by the Special Rapporteur in draft article 7, para-
graph (1). At that point, it might seem that an intention 
test and an object and purpose test had merged, because 
the consequences that flowed from the object and purpose 
could be characterized as presumed intent. Nonetheless, 
presuming intent was simply another way of applying a 
fictional intention test.

23. Hence there would be some basis for starting with 
an object and purpose approach viewed broadly and, as 
Ms. Escarameia and Mr. Pellet had suggested, possibly a 
range of factors should be borne in mind. An object and 
purpose test which looked at the essential objectives of a 
treaty seemed to be a more appropriate approach to con-
tinuance than relying on some fictional intention.
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24. Even if the question of the general rule were to be 
resolved, he would still have some reservations about an 
approach involving listing categories of treaties that were 
presumed to continue. The whole treaty might continue 
or might be suspended in the event of armed conflict, but 
in some cases particular treaty provisions might be more 
susceptible to continuation than the treaty as a whole. 
Treaties of friendship, commerce and navigation might be 
an example of the latter. As the Secretariat memorandum 
pointed out, the fact that compromissory clauses in such 
treaties had been held to continue notwithstanding armed 
conflict had been the basis for establishing the jurisdic-
tion of the ICJ. Indeed, it seemed to be a matter of com-
mon sense that such clauses would continue. Would that 
nonetheless be true of all provisions of a friendship, com-
merce and navigation treaty? Would the right of estab-
lishment, for example, which was a common provision 
in early treaties of that kind, not be at least suspended, if 
not abrogated, in the event of armed conflict? The Spe-
cial Rapporteur had also pointed out in paragraph 83 of 
his first report176 that modern bilateral investment treaties 
should be treated like treaties of friendship, commerce 
and navigation in that regard. But would an investor–State 
dispute settlement procedure under a bilateral investment 
treaty continue in the event of armed conflict between the 
contracting parties? Would it not at least be suspended, 
given that there was a conflict between those provisions 
of the treaty and any rights a State might have in respect 
of enemy aliens?

25. All of the foregoing suggested that categorizing 
entire treaties for the purpose of determining continua-
tion might be too blunt an instrument and that, instead, 
much closer attention should be devoted to particular 
provisions, or types of provisions, of treaties. That might 
perhaps be more usefully done in the commentary than in 
the text of the draft articles.

26. Mr. VÁZQUEZ-BERMÚDEZ said he supported 
the Special Rapporteur’s proposal that a working group 
should be set up. Such a move would help the Commis-
sion to make substantive progress on the topic.

27. On the definition of “armed conflict” for the pur-
poses of the draft articles, he pointed out that the consid-
erable rise in the number of internal armed conflicts in the 
last 10 or 20 years meant that they currently accounted for 
the majority of such conflicts. If they were excluded from 
consideration, the treatment of the topic would therefore 
be incomplete and the draft articles would not apply to 
most of the armed conflicts actually taking place. At the 
same time, he took note of the Special Rapporteur’s word 
of warning with regard to potential damage to contractual 
obligations and treaty relations and the numerous addi-
tional excuses that could be proffered for suspending or 
terminating contractual relations.

28. For that reason, the draft articles should tender 
the principle of the continuity of treaties in the event of 
armed conflicts more categorical and decisive in con-
tent. In his first report the Special Rapporteur had pre-
sented a draft article 3 which read: “The outbreak of an 
armed conflict does not ipso facto terminate or suspend 

176 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.

the operation of treaties...”. That formulation had been a 
replication of article 2 of the resolution adopted by the 
Institute of International Law in 1985,177 which reflected 
the fact that legal writers had come to hold the opposite 
view to the one that had prevailed up until and during 
the nineteenth century, namely that war ipso facto termi-
nated treaties. In his third report, the Special Rapporteur 
had altered the title of the article to “Non-automatic ter-
mination or suspension” and in the text itself the words 
“ipso facto” had been replaced by “necessarily”. While 
draft article 3 constituted a major step towards uphold-
ing the principle of continuity, even as amended it did 
not sufficiently reinforce that principle. In the interests 
of treaty-based legal relations and the principle of pacta 
sunt servanda, all treaties bound the parties, who must 
comply with them in good faith.

29. In its current form, draft article 3 might be inter-
preted to mean that an armed conflict did not always 
terminate or suspend the operation of a treaty. In other 
words, it established a presumption, or general principle, 
in favour of termination or suspension. For that reason, it 
would be better for the draft article to be entitled “Princi-
ple of continuity”, and worded: “In general, the outbreak 
of an armed conflict does not lead to the termination or 
suspension of the operation of treaties...”. The phrase “in 
general” would indicate that continuity was the general 
rule, but that in some cases treaties might be terminated or 
suspended. In that connection, the Secretariat memoran-
dum, on the basis of an exhaustive examination of the per-
tinent legal precedents, had yielded the surprising finding 
that few treaties had been suspended during the Second 
World War and that only in a few exceptional cases had 
treaties been terminated on the grounds of the conflict.178 
Most recent practice also bore out the presumption of the 
continuity of treaties.

30. As for draft article 4, the central element for deter-
mining the susceptibility to termination or suspension of 
treaties in case of an armed conflict was indeed the inten-
tion of the parties to the treaty. In many or most cases, 
however, no clearly discernible intention existed. On 
some occasions, that presumed intention could amount 
to a fiction. Hence the Working Group ought to consider 
not only the intention of the parties, but also alternative 
criteria, including, as suggested by Mr. McRae, the com-
patibility of the object and purpose of the treaty with the 
pursuit of the armed conflict. A further important factor 
to be borne in mind when considering the suspension or 
termination of treaties was the compatibility of the treaty 
with the exercise of the right to individual or collective 
self-defence in accordance with the Charter of the United 
Nations and with the use of force in general. The Special 
Rapporteur had referred to that matter in draft article 10. 
Of course, the nature and scope of an armed conflict also 
had a bearing on the determination of the susceptibility to 
termination or suspension of treaties.

31. Although draft article 7 already contained a useful 
list of treaties the object and purpose of which involved 
the necessary implication that they would continue in 

177 Institute of International Law, Yearbook, vol. 61, Part II, Session 
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operation during an armed conflict and whose operation 
would not be inhibited by the outbreak of armed conflict, 
the Working Group should perhaps consider the addi-
tion of some further categories to the list and should also 
investigate the termination and suspension of specific 
provisions of treaties, rather than the termination or sus-
pension of treaties as a whole.

32. Mr. COMISSÁRIO AFONSO said that by revisiting 
some thorny issues the Special Rapporteur’s third report 
had provided members with ample opportunity to pon-
der those issues more thoroughly. The excellent idea of 
setting up a working group to consider them in greater 
depth bore testimony to the Special Rapporteur’s open-
ness and flexibility. He hoped that an informal working 
paper would be prepared by way of guidance for members 
of the Working Group.

33. He stressed his continued support for draft arti-
cle 1; the scope of the topic must be confined to States 
and, as the Commission had maintained from the out-
set, should exclude non-State actors, including interna-
tional organizations, the reason being that two separate 
conventions governed the law of treaties: one apply-
ing exclusively to States, the other covering legal rela-
tions between States and international organizations, or 
between international organizations themselves. The 
same distinction had been drawn in the field of respon-
sibility for internationally wrongful acts. The Commis-
sion should therefore honour that practice with respect 
to the topic under consideration.

34. The Commission should likewise be consistent 
when it came to the term “armed conflict” used in draft 
article 1 and defined in draft article 2 (b), in that it should 
be understood to refer solely to international, or inter-
State, conflicts. Both logically and from a policy point 
of view, it seemed inappropriate to extend the concept 
of a treaty applying as between States to cover conflicts 
involving non-State actors. Any attempt to include the 
idea of non-international conflicts within the term could 
indirectly widen the scope of the topic, thereby undermin-
ing draft article 1. Furthermore, if that approach were to 
be adopted, the security and homogeneity of treaty rela-
tions between States would no longer be guaranteed. As 
a middle way, the Commission could, however, possibly 
suggest that the Working Group explore the viability of 
introducing a provision similar to that contained in arti-
cle 3 of the 1969 Vienna Convention, which dealt with 
international agreements not within the scope of the 
Convention.

35. Draft article 3 required strengthening: it should not be 
just a point of departure, but a logical corollary of the fun-
damental principle of modern-day international relations 
that under the Charter of the United Nations the threat or 
use of force was prohibited. Accordingly, the life or death 
of a treaty should not be dependent on the outbreak of an 
armed conflict, but on the likelihood of compatibility of 
the conflict not only with the object and purpose of the 
treaty, but also with the Charter of the United Nations. As 
it stood, the article did not go far enough in that respect, 
particularly when read in conjunction with draft articles 4 
and 7, as the report recommended.

36. The Special Rapporteur had asked whether there 
was any need for draft article 7 indicating that treaties, 
the object and purpose of which involved the neces-
sary implication that they continued in operation during 
an armed conflict, were not terminated or suspended on 
the outbreak of such a conflict. In his view, the answer 
was that the provision was needed in order to strengthen 
draft article 3. The underlying idea could, however, be 
expressed more clearly.

37. Article 4 was problematic on at least two counts. 
First, the relationship between the principle of non-auto-
matic termination or suspension of treaties and the rel-
evance of the indicia of susceptibility to termination or 
suspension of treaties in cases of armed conflict should 
be more closely scrutinized. Moreover, in the past he had 
voiced his concern that the term “indicia of susceptibil-
ity” was too vague, and its intended meaning unclear. 
Secondly, while there could be no denying the importance 
of interpreting intention—indeed, articles 31 and 32 of 
the 1969 Vienna Convention set forth the golden rules 
of interpretation as they applied to all treaties without 
exception—it was not clear why the Special Rapporteur 
chose to highlight the important role of intention in draft 
article 4, rather than in draft article 3 or, for that matter, 
throughout the other draft articles.

38. He fully agreed with draft article 5 bis, since it had 
the merit of reaffirming the contents of article 6 of the 
1969 Vienna Convention which provided that “[e]very 
State possesses capacity to conclude treaties”.

39. Even though much progress had been made during 
the discussion of the three reports, much work remained 
to be done. In particular, the Commission had not yet 
resolved all the issues raised by the resolution adopted by 
the Institute of International Law at its Helsinki session in 
1985. The 1969 Vienna Convention contained no provi-
sions on the effects of conflicts on treaties; accordingly, 
consideration of the topic provided the Commission with 
an opportunity to address that matter in a comprehensive 
and satisfactory manner.

40. Mr. SABOIA said that the draft articles presented by 
the Special Rapporteur, combined with his lucid analysis 
of the topic, greatly contributed to the elucidation of a dif-
ficult and complex subject.

41. With reference to the conceptual background out-
lined in paragraphs 4 through 10 of the first report, it 
seemed particularly significant that, when elaborating the 
commentaries to the draft articles which had later become 
the 1969 Vienna Convention, the Commission had 
expressly opted to leave aside the question of the effect 
of armed conflicts on treaties since, as explained in para-
graph 7 of the first report, “the study of this topic would 
inevitably involve a consideration of the effect of the pro-
visions of the Charter [of the United Nations] concerning 
the threat or use of force upon the legality of the recourse 
to the particular hostilities in question”.179 That position 
had been even more clearly stated in the commentary to 
draft article 69 set forth in the Commission’s report to the 

179 Yearbook … 2005, vol. II (Part One), document A/CN.4/552, 
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General Assembly on the work of its eighteenth session180 
and quoted by the Special Rapporteur in paragraph 9 of 
his first report. The omission from the 1969 Vienna Con-
vention of any reference to the effects of armed conflicts 
on treaties therefore appeared to have been a deliberate 
attempt to preserve the stability of legal obligations con-
tained in treaties and to avoid including a specific pro-
vision enabling States parties involved in a conflict to 
modify their obligations on sole account of that conflict.

42. The occurrence of an armed conflict might indeed 
have effects on the operation of treaties. On the one hand, 
the nature of those effects might stem from the parties’ 
disinclination to continue to abide by their contractual 
obligations on account of the hostilities, in which case 
they could, when legally possible, avail themselves of 
the means provided for in the law of treaties for the ter-
mination or suspension of treaties. On the other, factual 
circumstances, including the outbreak of an armed con-
flict of a non-international nature, might render a treaty 
totally or partially inoperative, irrespective of the will 
of the State or States. In that event, those circumstances 
might be invoked either to justify the partial or total 
suspension of the treaty or, in accordance with the law 
of responsibility of States, to exempt the State from re-
sponsibility for non-compliance with its legal obligations 
under the treaty.

43. He was in favour of including non-international con-
flicts in the definition of armed conflict in draft article 2, 
for most of the reasons given by the Special Rapporteur in 
his first report and for those mentioned by Mr. Pellet in his 
statement at the previous meeting. Those armed conflicts, 
which had perhaps become more frequent than traditional 
conflicts between States, might well have effects on the 
operation of treaties. However, when hostilities involved 
States, the effects on treaties probably reflected the 
unwillingness of enemy States to continue to be bound by 
the obligations they had contracted, whereas in the case 
of non-international armed conflicts it was more probable 
that the conditions created by the conflict would affect the 
ability of the State concerned to ensure that all or part of 
the treaty remained operational. At first sight, the alterna-
tive wording proposed by Ms. Escarameia was appealing.

44. If the intention to which reference was made in draft 
article 4, paragraph (2), was the intention when the treaty 
was concluded, it was unclear how “the nature and extent 
of the armed conflict in question” referred to in subpara-
graph (b) could be used to measure that intention, because 
the possibility of a conflict might not have been foreseen 
when the treaty was concluded, and also because the 
intensity of a conflict did not necessarily have any par-
ticular impact on certain treaties.

45. It was unnecessary to make specific reference to 
the law of armed conflicts as the applicable lex specialis 
in draft article 6 bis, since the principle of lex specialis 
would apply in any case if a specific situation warranted 
it. The explicit mention of the law of armed conflict might 
even undermine the standards set by the categories of 
treaty mentioned in that draft article.

180 Yearbook … 1966, vol. II, document A/6309/Rev.1, Part II, 
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46. He concurred with the Special Rapporteur that the 
non-exhaustive list of categories of treaties to be found 
in draft article 7, paragraph (2), contained the most sig-
nificant examples of categories of treaties not suscepti-
ble to suspension or termination on account of an armed 
conflict and that it was helpful in establishing a prima 
facie presumption of the object and purpose of a treaty. 
He had taken particular note of the statement in para-
graph 69 of the first report to the effect that the wording 
of paragraph 2 (b) of that draft article, namely “treaties 
declaring, creating, or regulating permanent rights or a 
permanent regime or status” involved treaties relating to 
boundaries.

47. In concluding, he supported the Special Rappor-
teur’s suggestion that a working group should be estab-
lished in order to expedite progress on the topic.

48. Mr. GAJA said that the Special Rapporteur’s intro-
ductory remarks had been helpful, not only for new mem-
bers of the Commission, but also as a summing-up of the 
work done on the topic so far. He himself had initially 
been surprised to see that a complete set of draft articles 
had been submitted in the first report, but it had soon 
become clear that the purpose was to provide a general 
overview of the topic, including a preliminary assessment 
of the various issues. It had been an unusual way of pro-
ceeding, but not without merit. Novelty was welcome in 
that it prompted a reassessment of the traditional manner 
of examining issues.

49. He had expected to see in the second report a detailed 
analysis, based as far as possible on State practice, of the 
questions that had been touched on in the first report. In 
his introductory remarks at the previous meeting, the Spe-
cial Rapporteur had explained why such an analysis had 
been impossible. It was less clear, however, why the third 
report simply whetted the appetite for the next course.

50. At previous sessions he had raised points that he 
continued to see as important, so he would raise them 
again in the hope of putting them more persuasively 
than in the past. First, concerning the scope of the draft 
articles, article 73 of the 1969 Vienna Convention stated 
that the provisions of the Convention “shall not pre-
judge any question that may arise in regard to a treaty 
... from the outbreak of hostilities between States”. The 
Convention left open questions relating to the possible 
existence of special rules that would apply with regard 
to a treaty as a consequence of the outbreak of hostilities 
between States. Had those consequences been identical 
to those that generally applied, for example, in the event 
of a fundamental change of circumstances or superven-
ing impossibility of performance, there would have been 
no need for the “without prejudice” clause: the general 
rules in articles 61 and 62 of the 1969 Vienna Conven-
tion would simply apply. If any special rule existed 
with regard to termination or suspension of a treaty in 
the case of outbreak of hostilities, it was likely to affect 
only the relations of a State that was a party to an armed 
conflict with another State that was also a party to that 
conflict. It was the armed conflict between them that, 
as article 73 of the 1969 Vienna Convention suggested, 
might trigger special consequences and create a need to 
devise special rules.
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51. An armed conflict which a State party to a treaty 
might have with a third State should produce only the 
consequences generally provided by the 1969 Vienna 
Convention—in particular, fundamental change of cir-
cumstance or impossibility of performance. The same 
could be said of an internal armed conflict within a State 
party to a treaty. One would not have to look for special 
rules: the rules generally set for termination or suspension 
of treaties would simply have to be applied. His difficulty 
with the proposed text was that it was not possible to deal 
with international and internal conflicts affecting States 
parties to a treaty as if they all raised the same kind of 
problems. While he could sympathize with the case for 
dealing with internal conflicts, since they were more com-
mon than international ones, it would not be possible to 
devise special rules for such conflicts. On the other hand, 
the Commission could study the relationship between the 
application of treaties involving States in which internal 
conflicts were taking place and other obligations that 
States might have, in particular, the obligation of neutral-
ity towards States involved in conflicts, whether internal 
or international. In other words, the Commission could 
reconsider the case regarding the Kiel Canal regime (SS 
“Wimbledon”) and see which obligation prevailed, and to 
what extent. That was a different kind of problem from 
the identification of special rules when two States parties 
to a treaty were directly involved in a conflict.

52. Having been the first to speak on the first report on 
the topic, he had been the first to voice criticism of the use 
of intention as the main criterion for establishing whether 
termination or suspension would take place. He had since 
realized that what was really envisaged was not intention, 
a concept that had been commonly used in the 1920s, but 
rather the interpretation of a treaty, hence the references 
in draft article 4 to articles 31 and 32 of the 1969 Vienna 
Convention. He could accept that reference, although it 
did not offer a solution in all cases. As Mr. McRae had 
said, it could not be a general rule, but it might be an 
exception. In addition, the words in draft article 4, para-
graph (1), “at the time the treaty was concluded” should 
be deleted, since the phrase could not be fully reconciled 
with the rules of interpretation. Thus, rather than recon-
struction of a fictitious and subjective intention, it was 
interpretation of a treaty that was involved, and draft arti-
cle 4 then became coherent with draft article 7.

53. Although he would not quarrel with the approach 
taken by the Special Rapporteur in favour of stability in 
treaty relations, he would hesitate to state that an outbreak 
of hostilities between the parties to a treaty never entailed 
suspension of the treaty. True, the text of draft article 3—
unlike the title, as had helpfully been pointed out by 
Ms. Escarameia—no longer indicated as much, but only 
that an armed conflict did not “necessarily” terminate or 
suspend the operation of treaties as between the parties 
to a conflict. He found that position acceptable, although 
the wording proposed by Mr. Vázquez-Bermúdez better 
captured the idea that it could not be taken for granted that 
termination or suspension never took place. However, he 
disagreed with the assertion in paragraph 18 of the third 
report that there was no evident difference of meaning 
between the terms “necessarily” and “ipso facto”. That 
was not true: the latter meant “automatically”. He like-
wise disagreed with the indication in paragraph 57 that 

suspension or termination did not take place ipso facto. 
There were certainly instances in which a treaty could be 
regarded as automatically suspended because of the out-
break of an armed conflict between the parties—that was 
a regrettable but inevitable conclusion.

54. At the previous session he had given an example 
similar to the one just given by Mr. McRae, of a bilat-
eral trade agreement, which was unlikely to be applied 
once an armed conflict had begun between the parties to 
it: goods could hardly be exchanged simultaneously with 
shellfire. Another example would be that of multilateral 
law-making treaties, which were included in the list in 
draft article 7 of categories of treaties that should continue 
in operation during an armed conflict. In paragraphs 101 
to 103 of his first report,181 the Special Rapporteur had 
given three instances of State practice with regard to 
multilateral treaties of a non-political or technical nature. 
The views expressed in the texts cited showed that the 
treaty provision in question was not terminated because 
of the outbreak of hostilities; however, they also indicated 
that certain provisions of the treaty were automatically 
suspended.

55. He did not mean to suggest that any of the catego-
ries listed in article 7 should be deleted. He simply wished 
to express the hope that whatever relevant practice existed 
with regard to each of the categories would be collected 
and thoroughly analysed by the Special Rapporteur, who 
might, at the end of the day, conclude that practice was 
insufficient or not clear, or that it should be disregarded 
for other reasons. The Special Rapporteur had pointed out 
that the Commission must not be tied to old practice and 
should be free to develop other rules. Still, it would be 
interesting to look at practice first.

56. He welcomed the proposal to establish a work-
ing group, which might help the Commission to reach 
a consensus on the scope of the study and possibly also 
recommend a road map, but real progress would mostly 
depend on the Special Rapporteur, in whose ability to 
bring the study to a successful conclusion he had the full-
est confidence.

57. Mr. PERERA thanked the Special Rapporteur for his 
reports on the topic and for his comprehensive introduc-
tory remarks. His approach of presenting a complete set 
of draft articles helped one to gain an understanding of the 
overall nature and scope of the topic. The Secretariat had 
provided very useful input into the Commission’s work, 
particularly in the memorandum entitled “The effect of 
armed conflict on treaties: an examination of practice and 
doctrine”,182 a comprehensive compendium which would 
make an invaluable contribution to the study of the topic.

58. Draft articles 4 and those following adopted the test 
of the intention of the parties at the time the treaty was con-
cluded to determine the effect of armed conflict on trea-
ties. While the use of the intention criterion was certainly 
supported by doctrine, that should not rule out the use of 
other criteria that could help discover the intention of the 

181 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.
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parties, particularly in dealing with the difficulties inher-
ent in armed conflict situations. Mr. McRae had pointed 
out that in such situations, in assessing the intention of 
the parties, the intention criterion could well become the 
exception rather than the rule.

59. The Secretariat memorandum pertinently observed 
that modern consideration of the topic generally used a 
combination of the subjective test of the intention of the 
parties towards the treaty and an objective test of the trea-
ty’s compatibility with national policy during an armed 
conflict. The compatibility test could be particularly use-
ful where there were difficulties in inferring the intention 
of the parties. He would accordingly support the resort to 
a range of criteria, as suggested by several speakers.

60. His second point related to the fact that in draft 
article 7, paragraph (2), the Special Rapporteur had 
presented an indicative list of treaties, the object and 
purpose of which involved the necessary implication 
that they would continue in operation during an armed 
conflict. There was a substantial degree of convergence 
between the categories set out in draft article 7, para-
graph (2), and those in the Secretariat memorandum. 
Although the support provided for some of those catego-
ries by State practice and legal doctrine varied consider-
ably, he agreed with the Special Rapporteur that the draft 
article as currently formulated provided a useful starting 
point for further debate. The system of categorization 
employed in Chapter III of the Secretariat memorandum 
would also be an extremely useful guide in the Com-
mission’s further deliberations on the issue. He agreed 
with other speakers such as Mr. McRae that a distinc-
tion between specific provisions of a treaty—as opposed 
to broad categories of treaties—should be considered, 
with particular regard to dispute settlement provisions 
in treaties of friendship, commerce and navigation and 
investment treaties.

61. Accordingly, he supported the maintenance of draft 
article 7 in its present form pending further discussion. 
If, however, it was deleted, he agreed with the Special 
Rapporteur that an annex, which would constitute a valu-
able repository of existing State practice and case law on 
the subject, should be prepared. As Mr. Gaja had said, the 
Commission should compile additional practice for fur-
ther analysis by the Special Rapporteur.

62. His third point related to the impact of domestic 
hostilities on treaties, a subject raised in relation to the 
use of the term “armed conflict” in draft article 2 (b) and 
in Chapter VII, Section B of the Secretariat memoran-
dum. The applicability of international humanitarian and 
human rights law to non-international or internal armed 
conflicts and their role in affording maximum protec-
tion to the victims of such conflicts was now well estab-
lished, both in practice and doctrine. However, it would 
take a substantial leap to conclude that such conflicts 
involving States and non-State actors or non-State actors 
inter se would have a substantial impact on treaties con-
cluded between States. The thrust must be on the impact 
on treaties between States parties to a conflict. The cru-
cial question was whether such conflicts, by their nature 
or extent, were likely to affect the operation of treaties 
between a State party to an internal armed conflict and 

another State party or a third State. That, rather than 
the prevalence of internal conflicts in the contemporary 
world, should be the central consideration. Chapter VII, 
Section B of the Secretariat memorandum cited illustra-
tions given by certain authors of hypothetical and con-
crete situations in which domestic conflicts could have 
an impact on treaties. However, there was some doubt 
as to whether they could be viewed as constituting sig-
nificant State practice or established doctrine. As was 
pointed out in paragraph 146 of the memorandum, “[i]f 
the effect of armed conflict on treaties remains a vague 
area of international law, the effect of domestic hostili-
ties on treaties is even more so”. He was therefore of the 
view that it would be premature to include the issue at 
the present stage, and that doing so could lead to further 
ambiguities and problems in the treatment of a complex 
topic. A decision on its inclusion should await the fur-
ther evolution and precise identification of norms and 
principles concerning the effect of international armed 
conflicts on treaties concluded between States parties 
to an armed conflict or between such States parties and 
third States.

63. Lastly, he supported the proposal to constitute a 
working group to further consider those and other key 
issues that had been raised in the course of the plenary 
debate on the item.

64. Mr. KOLODKIN thanked the Special Rapporteur for 
his third report, which reflected some points raised in the 
debate in the Sixth Committee. He welcomed the replace-
ment of the expression “ipso facto” by “necessarily” in 
draft article 3. While he also welcomed the withdrawal 
of draft article 6, he was not convinced that the new draft 
article 6 bis was a viable text in view of the two categories 
of treaties singled out therein and the inclusion of draft 
article 7. The phrase “but their application is determined 
... in armed conflict”, was taken from paragraph 25 of 
the 1996 advisory opinion of the ICJ on the Legality of 
the Threat or Use of Nuclear Weapons, but it had been 
used there in a very specific context. The Court had been 
clarifying how article 6 of the International Covenant on 
Civil and Political Rights, concerning the right to life, was 
applied in situations of armed conflict. On the application 
in situations of armed conflict of human rights treaties and 
humanitarian law in general, however, the ICJ had given a 
more recent ruling in paragraph 106 of the 2004 advisory 
opinion on the Legal Consequences of the Construction 
of a Wall in the Occupied Palestinian Territory. If draft 
article 6 bis was retained, the model for its formulation 
should be drawn from the 2004 advisory opinion, not that 
of 1996.

65. Although the Special Rapporteur himself did not 
place much emphasis on its importance, the major inno-
vation in the third report was the new draft article 10. 
Even though that draft article had not yet been intro-
duced, he nevertheless wished to say a few words about 
it. The earlier text had been a neutral formulation that 
had drawn criticism, not least from himself. The new 
text clearly indicated that the consequences of a conflict 
for a treaty differed for an aggressor State and for a State 
exercising its right of self-defence. That was a step in the 
right direction. The only question was whether it was a 
big enough step.
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66. Reverting to draft articles 1 to 7, he said that a few 
fundamental problems remained. He remained opposed to 
the inclusion in the draft of a definition of “armed con-
flict”, even for the sole purposes of the draft articles. The 
concept must be left to the sphere of humanitarian law. 
The definition to be found in draft article 2 (b) itself raised 
doubts. First, it was circular: a conflict was defined as a 
conflict. Secondly, the basic emphasis was on the nature 
and extent of armed operations. In other words, a con-
flict was one whose nature and extent were such that they 
might entail consequences for treaties. But the applica-
tion of the 1949 Geneva Conventions for the protection 
of war victims, for example, did not require ascertaining 
the nature and extent of an armed conflict, or at least that 
was not envisaged in common article 2, which, in essence, 
simply said that the Conventions applied to cases of war 
or any other armed conflict.

67. Another aspect of the definition problem was that 
draft article 4, paragraph (2), said that the intention of the 
parties to a treaty relating to its susceptibility to termina-
tion or suspension was to be determined in accordance 
with the nature and extent of the conflict. If its nature and 
extent had to be assessed in each case when determining 
whether a treaty was susceptible to termination or suspen-
sion, then what need was there for a definition of “armed 
conflict”, a definition in which the nature and extent of the 
conflict featured as key elements?

68. He was likewise opposed to the inclusion of non-
international armed conflicts in the scope of the draft. 
Incidentally, he noted that the Russian Federation did 
not appear among the States listed in paragraph 12 of the 
report as being opposed to the inclusion of internal armed 
conflict in the scope. Having consulted the statement 
made on 3 November 2005 by his country’s Representa-
tive in the Sixth Committee, Mr. Kolodkin had found that 
she had indeed spoken against defining armed conflict for 
the purposes of the draft articles and against the inclu-
sion of internal conflicts in the scope.183 The tally of States 
opposed to and in favour of inclusion was thus at least 
even. The argument frequently voiced that internal con-
flicts were proliferating and that they frequently became 
intermingled with international conflicts did not deserve 
the importance accorded to it. What mattered was quality, 
not quantity.

69. As he saw it, the basis of the topic was the objective 
fact that armed conflict changed the quality of relations 
between States, and consequently, depending on a vari-
ety of circumstances, might have consequences for the 
treaties regulating such relations. It was precisely inter-
national armed conflicts per se that changed the quality 
of relations between States and accordingly could have 
a direct influence on international treaties between them. 
Non-international conflicts per se did not have that quali-
tative influence on relations between States and accord-
ingly on international treaties between them. They could 
create preconditions for invoking the impossibility of 
fulfilling treaties and other grounds for termination or 
suspension of treaties envisaged in general international 

183 Official Records of the General Assembly, Sixth Committee, 
Sixtieth session, summary record of the 20th meeting (A/C.6/60/SR.20), 
para. 42.

law and the 1969 Vienna Convention. But that was only 
an indirect influence on the operation of the treaty and 
should not be the subject of the Commission’s study.

70. Regarding the criterion of intention, the Special Rap-
porteur referred not only to the intention of the parties but 
also to their intention at the time the treaty was concluded. 
The Special Rapporteur had staunchly defended that cri-
terion, but he himself continued to have doubts about its 
being used as the basic or sole criterion. Those doubts 
were confirmed by a reading of the draft. Only in draft 
article 4, paragraph (1), was it indicated that the intention 
of the parties at the time the treaty was concluded was 
the sole criterion to be applied for determining the fate 
of treaties in case of an armed conflict. Indeed, the sec-
ond paragraph referred only to the intention of the parties, 
not to their intention at the time the treaty was concluded. 
Draft article 5 referred to treaties applicable to situations 
of armed conflict in accordance with their express provi-
sions, not in accordance with the intention of the parties 
at the time the treaty was concluded. Draft article 7, which 
listed the categories of treaties that continued in operation 
during an armed conflict, identified such treaties on the 
basis of their object or purpose, not of the intention of the 
parties at the time the treaties were concluded.

71. One could of course legitimately say that the inten-
tion of the parties was reflected in the provisions of the 
treaty, its object and purpose and its nature. But why 
establish as a criterion something that was at times so dif-
ficult to determine and that had sometimes occurred many 
years previously? When the parties specifically formu-
lated provisions of a treaty to deal with cases of armed 
conflict, problems in determining their intention should 
not arise. But in the modern-day world, the use of force 
was prohibited, and situations of armed conflict were an 
anomaly. In concluding treaties, States were generally not 
thinking about what would happen to the treaty’s provi-
sions in case of armed conflict. It was therefore hard to see 
how it would be possible to determine their intentions as 
to the fate of the treaty provisions in the event of conflict.

72. Of course, the role of the intention of the parties 
should not be underestimated. It was important for deter-
mining the actual content of the treaty’s provisions, the 
rights and obligations of the parties and their expressed 
will. In most cases, however, armed conflicts arose irre-
spective of the treaty or the intention of the parties in 
concluding it. The context was entirely different. To take 
the intention of the parties at the time the treaty was con-
cluded as a basis for determining its fate in a situation of 
armed conflict would be artificial in most cases.

73. In his view, the intention of the parties at the time 
the treaty was concluded could be only one of the cir-
cumstances to be taken into account in determining the 
fate of a treaty, or of some of its provisions, in the event 
of an armed conflict. The subject matter of draft articles 5 
and 7, namely the nature of the treaty or its express provi-
sions and the object and purpose of the treaty, and also 
the nature and extent of the conflict itself and the legality 
or illegality of the use of force by the parties thereto were 
of greater importance in determining the fate of the treaty 
or its individual provisions. Perhaps it would be useful to 
discuss the set of criteria, rather than singling out just one.
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74. He had been referring to the fate of the treaty or of 
its individual provisions because he believed that treaties 
should not be considered only in their entirety. In many 
cases they were clearly divisible. Some provisions of a 
treaty could be terminated in the event of a conflict, while 
others remained in force.

75. He did not share the general hostility to the inclu-
sion of treaties with international organizations. As in the 
case of the topic of responsibility of international organi-
zations, he did not fully understand why the wide diver-
sity of international organizations should be an obstacle 
to the elaboration of a few general minimum rules. He 
would need to hear more convincing arguments before he 
could conclude that treaties with international organiza-
tions should not be included.

76. He continued to believe that it was correct to ana-
lyse separately the effects of an armed conflict on the 
operation of treaties between States parties to the armed 
conflict and its effects on the operation of treaties between 
States parties to the conflict and third States. As yet, the 
reports of the Special Rapporteur had not undertaken any 
such analysis.

77. Lastly, he supported the Special Rapporteur’s pro-
posal that a working group be established.

78. Mr. PELLET said that Mr. Kolodkin’s argument 
against the inclusion of non-international conflicts—
namely that, unlike international conflicts, they did not 
affect the quality of relations between the parties, although 
they could have an indirect effect on the operation of the 
treaty –was true only of States that were parties both to 
the treaty and to the armed conflict, but not of relations 
between States parties to the armed conflict (and of course 
to the treaty) and third States. There was a much stronger 
case for third parties terms than for participants in non-
international armed conflicts, and it would be unwise to 
exclude them from the scope of the topic. In any case, 
even if Mr. Kolodkin’s argument on the change in the 
nature of the relations between the parties to the conflict 
might at first glance seem appealing, it did not justify the 
exclusion of non-international armed conflicts.

79. Mr. HMOUD thanked the Special Rapporteur for 
his third report, which reflected a scholarly and practical 
approach to a topic on which there was no settled State 
practice or consistent jurisprudence.

80. In his first report,184 the Special Rapporteur had pro-
duced a defensible set of draft articles covering various 
aspects of the topic, in the expectation that they would 
be further amended on the basis, inter alia, of comments 
from States and authoritative sources. However, account 
must be taken of the fact that States’ interests played a 
major role in the application or non-application of treaty 
provisions during war, hence the inconsistency of State 
practice. National interests were one reason why States 
were reluctant to put forward concrete views on key fac-
tors determining their approach to the draft articles and 
might be unwilling to commit themselves to positions 

184 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.

which they would be unable to adhere to if they became 
involved in an armed conflict. Thus, it was vital for the 
Commission to make its position clear on areas in which 
there were differences among States, while at the same 
time providing sufficient grounds for opinio juris to 
develop around the draft articles.

81. On draft article 1, he noted that, while State prac-
tice and national and international judicial decisions on 
the subject had usually concerned treaties between States, 
international organizations had increasingly become par-
ties to multilateral treaties with States, a circumstance 
which should be taken into account in the approach to 
the topic. The Commission should consider whether the 
termination or suspension of treaties between States as a 
result of war was to be treated identically or differently 
when an international organization was a party. Complex 
issues were involved, but international organizations, like 
neutral States, were affected by the termination or suspen-
sion, as a result of war, of a treaty to which they were par-
ties. The Commission should consider the effect of war 
on that growing number of treaties, even if it eventually 
decided not to include them.

82. With regard to the definition of armed conflict, the 
Special Rapporteur had rightly pointed out that in practice 
the distinction in international law between international 
and non-international armed conflict was sometimes 
blurred. That was especially true of the thin dividing line 
between wars of liberation and wars involving other non-
State actors who had effective control on the ground in 
their battles against Government forces. The nature of the 
difference between international and non-international 
armed conflicts sometimes needed to be asserted by the 
international community.

83. The effect on treaty obligations of the increasing 
number of non-international armed conflicts must not be 
ignored. The definition of armed conflict in draft article 2 
avoided dwelling on the international character of the 
conflict, thus allowing the articles to be applied flexibly, 
depending on the nature and intensity of the conflict. On 
the face of it, that approach seemed reasonable, pending a 
decision on whether to include treaties to which interna-
tional organizations were parties.

84. Doctrine was perhaps the most important factor in 
guiding the Commission’s work. What determined the 
effects of armed conflict on treaties? A consensus appeared 
to be emerging that the abrogation doctrine had been dis-
carded, although some support remained in the literature 
and in recent State practice in favour of treaty abrogation 
in times of war. However, the general trend was in favour 
of maintaining treaty integrity during armed conflict. That 
principle had been reflected in the draft articles, begin-
ning with draft article 3, pursuant to which treaties were 
not necessarily terminated or suspended during an armed 
conflict. While more assertive wording might be needed, 
the members of the Commission appeared to support the 
draft article’s general thrust. A test was needed to deter-
mine the susceptibility of treaties to termination or sus-
pension. Therein lay the major challenge, bearing in mind 
the differing tests that had been applied in national courts 
or accepted by legal scholars. The literature suggested 
that the starting point was the intention test. United States 
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courts and legal scholars had begun to adopt a supple-
mentary test, namely whether the application of all or 
part of a treaty was incompatible with pursuit of the war. 
That approach allowed national courts to refer to what the 
State regarded as national policy to determine the suscep-
tibility of a treaty or some of its provisions to continue in 
operation in time of war. The problem with that approach 
was that it would allow bodies other than the State which 
invoked national policy to decide whether the measure of 
abrogation was in conformity with national defence inter-
ests. Thus, for instance, one commentator had considered 
that the closure of the Suez Canal by Egypt in 1948 had 
exceeded national defence needs. The Commission must 
therefore decide whether intention was the appropriate 
test or whether another test was also required.

85. There was support for such a test in international 
practice, but the issue was the presumption of intention at 
the time of the conclusion of a treaty. If the Commission 
could not establish it through the methods of interpreta-
tion set forth in articles 31 and 32 of the 1969 Vienna 
Convention, it needed to find another solution. It could 
be said that the parties’ presumed intention was its indefi-
nite application, unless otherwise indicated in the treaty. 
That could be grounds for asserting the security of treaty 
relations and the continuation of the treaty’s application 
during armed conflict, but it would not be helpful if States 
and scholars did not accept the notion of presumed inten-
tion when the treaty was silent and intention could not be 
established. That approach remained the most valid, but 
other factors might have to be taken into account, such as 
the nature and extent of the conflict, which he viewed as a 
separate factor. That factor was also helpful in determin-
ing whether a given treaty was terminated or suspended 
and whether certain provisions continued to apply even 
though other parts of the treaty had been suspended or 
terminated. National courts had often determined which 
provisions applied and which did not on the basis of the 
nature and extent of the conflict. There had also been sup-
port by some scholars and courts for deciding whether 
certain treaty provisions continued in operation on the 
basis of the nature of the obligation.

86. He welcomed the extensive list of treaties in draft 
article 7, the object and purpose of which implied the 
presumption that they continued in operation during an 
armed conflict. He understood that not all those treaties 
had the same sustainability in time of armed conflict. 
Further work was needed to establish which treaties or 
treaty provisions were presumed by virtue of their object 
and purpose to remain applicable. The Special Rappor-
teur took the object and purpose test into account in draft 
article 7, but that did not conflict with the draft article 4 
test. There were several instances in the literature in 
which the object and purpose test was not viewed as sep-
arate from the intention test. That being the case, there 
was no reason why draft articles 4 and 7 should not be 
read together. The list of treaties the object and purpose 
of which created the presumption of applicability dur-
ing armed conflict helped States develop their practice 
and understand their obligations before they embarked 
on suspension or termination or before applying a test 
which might be more theoretical and produce detrimental 
results for States, were they to opt for a wrong applica-
tion of the test during armed conflict.

87. Mr. CANDIOTI said he agreed that the topic should 
be included as part of the subject of the law of treaties. 
However, the impact of other important branches of law, 
such as the law of armed conflict, the prohibition of the 
threat or use of force and the law of international respon-
sibility for wrongful acts, must also be borne in mind.

88. On draft article 1, he did not believe that it was 
justified to exclude from the scope the effects of armed 
conflicts on treaties to which international organizations 
were parties. In that regard he agreed with the comments 
by Mr. Hmoud and Mr. Kolodkin : as a working hypoth-
esis, the Commission should begin by analysing the clas-
sic topic of the legal effects of war on treaties. However, 
the rules which the Commission was elaborating could 
perhaps also apply to treaties to which international 
organizations were parties, which in many cases might be 
affected by an armed conflict, whether between States or 
of a non-international nature. The question should be left 
in abeyance and the working group should bear in mind 
the possibility of including treaties to which international 
organizations were parties. 

89. He endorsed the definitions of the terms “treaty” 
and “armed conflict” in draft article 2. The latter defini-
tion was sufficiently comprehensive to reflect present 
international circumstances.

90. Draft article 3 clearly formulated the fundamental 
principle of continuity of the operation of treaties in the 
event of armed conflict, although the drafting could be 
improved, as could that of draft article 4. Whereas draft 
article 3 established the principle of continuity, draft arti-
cle 4 established the exceptions to it, rightly focusing on 
the two elements that must without fail be borne in mind, 
namely the provisions of the treaty itself and the nature 
and extent of the armed conflict in question.

91. In the debate between those who were in favour of 
looking for the intention of the parties to the treaty at the 
time of its conclusion and those who favoured the object 
and purpose test, he preferred the latter criterion, which 
was used in draft article 7, paragraph (1), for inferring the 
continuity of certain treaties.

92. He had no objection to the inclusion of draft arti-
cle 5 for the sake of clarity, although strictly speaking it 
was unnecessary. He endorsed the inclusion of draft arti-
cle 5 bis, and also the deletion of draft article 6 and inclu-
sion of the reference to the applicable lex specialis in the 
new draft article 6 bis.

93. On draft article 7, he had already expressed doubts 
about the wisdom of establishing strict general catego-
ries of treaties which, by virtue of their object and pur-
pose, would necessarily entail the continuity of their 
operation. The great diversity of treaty law militated 
against the formulation of absolute positions. He was not 
opposed to the inclusion of an illustrative or indicative 
list; however, rather than referring to categories of trea-
ties, the examples should cite types of treaty provisions 
which established rights and obligations that could not 
be suspended, interrupted or terminated in the event of 
armed conflict.
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94. He supported the suggestion by the Special Rappor-
teur to set up a working group, with a view to facilitating 
the Commission’s work on an important topic.

95. Mr. HASSOUNA said that the topic under consid-
eration dealt with a difficult and controversial area of 
law, in which there was little consistent State practice. 
He welcomed the Special Rapporteur’s cautious approach 
and his presentation of the various options available, and 
also wished to congratulate the Secretariat on its excellent 
memorandum on the subject. 

96. He agreed that the Commission should not try to 
revise the 1969 Vienna Convention. That said, the Vienna 
Convention was not written in stone, and although the 
Commission should not contradict it, there was no reason 
it could not try to supplement it.

97. With regard to draft article 1, he was in favour of 
also including treaties involving international organiza-
tions. While that might cause problems if they were all 
to be enumerated, given the wide diversity of such trea-
ties, the Commission should at least seek to define the 
broad issues and draw a distinction between treaties to 
which international organizations were parties and those 
concluded between States only.

98. In draft article 2 and elsewhere in the draft articles, 
reference was often made to “a state of war”. Given the 
evolution of international law and the fact that war was 
prohibited under the Charter of the United Nations, he 
wondered whether it would be more appropriate to speak 
of “a state of belligerency”. He supported the inclusion of 
some aspects of internal armed conflicts, in view of their 
growing frequency, their prevalence and the difficulty of 
distinguishing them from international armed conflicts. 
It would be short-sighted to exclude them completely. 
He also favoured the inclusion of situations of military 
occupation.

99. On draft article 3, he welcomed the changes made by 
the Special Rapporteur to the title and the replacement of 
the words “ipso facto” by “necessarily”. He also favoured 
the insertion of wording which stressed the importance of 
continuity and stability in treaty relations.

100. With regard to draft article 4, the reference to the 
criterion of intention at the time the treaty was concluded 
might be insufficient and controversial. The concept of 
intention should be broadened to include all the circum-
stances surrounding the conclusion of the treaty, includ-
ing its object and purpose.

101. He welcomed the deletion of draft article 6. 
Although he supported draft article 6 bis, it lacked clarity 
as currently worded.

102. As to draft article 7, he endorsed the identification 
of factors of relevance in determining whether a given 
treaty should continue in operation in the event of armed 
conflict, including the object and purpose of the treaty 
and the intention of the parties. The list of treaties in draft 
article 7, paragraph (2), should be indicative, rather than 
exhaustive.

103. He agreed with the Special Rapporteur’s proposal 
to establish a working group to consider the topic. The 
Commission should address the potentially controversial 
issues of the composition, chairpersonship and mandate 
of the working group. Its mandate should cover basic 
practical issues and not open the door to a whole range of 
possible theoretical options and situations.

104. Mr. NOLTE said he agreed with the proposal that 
the draft articles should be referred to a working group for 
further consideration.

105. The Commission should try to steer a middle course 
between the competing goals of clarity and simplicity on 
the one hand, and comprehensiveness on the other. His 
sense was that the differences between the approach of 
the Special Rapporteur and that of Mr. Pellet and others 
originated, at least in part, in the different emphasis they 
placed on those two respective goals. Thus, whether to 
include treaties involving international organizations and 
non-international armed conflicts and whether to address 
substantive questions on the use of force and State respon-
sibility should also depend on striking a balance, for each 
particular issue, between the competing goals of clarity 
and comprehensiveness.

106. With regard to draft article 3, the choice between 
the words “necessarily” and “ipso facto” (or “automati-
cally”) was an important one. “Necessarily” implied that 
armed conflicts might, under certain circumstances, have 
the effect of automatically and directly terminating or sus-
pending a treaty, whereas “ipso facto” or “automatically” 
would mean that armed conflicts as such would never 
have such an effect and that, in order to suspend or ter-
minate a treaty, the procedure under draft article 8 would 
have to be followed.

107. He shared the doubts of those who thought that 
draft article 4 placed too much emphasis on the intention 
of the parties. The formulation in article 31 of the 1969 
Vienna Convention, in all its aspects, should provide 
the point of departure, rather than earlier formulations 
dating back to the 1920s. Otherwise, there would be a 
tension between the subjective general principle in draft 
article 4 and the much more objective approach in draft 
article 7.

108. He wondered whether draft article 6 bis should 
not reaffirm the lex specialis rule, namely the law appli-
cable in armed conflict, in more general terms, rather than 
restricting it to standard-setting treaties.

109. There was a marked contrast between the strong 
language used in draft article 7 and the explanation in 
the report that draft article 7, paragraph (2), contained 
an indicative list of weak rebuttable presumptions. If it 
was retained, draft article 7 should be reformulated to 
reflect its stated purpose more clearly. As to the options 
available regarding draft article 7, he would favour 
combining the Special Rapporteur’s approach with 
a list of relevant factors or criteria, bearing in mind 
that those factors or criteria should not create undue 
uncertainty and thereby undermine the usefulness of 
the articles.
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Organization of the work of the session (continued)*

[Agenda item 1]

110. Mr. GAJA (Chairperson of the Working Group on 
the external publication of International Law Commis-
sion documents) said that the following members had 
expressed their willingness to participate in the work-
ing group: Mr. Candioti, Ms. Escarameia, Mr. Kamto, 
Mr. Kolodkin, Mr. McRae, Mr. Nolte and Ms. Xue. He 
encouraged other members to put their names forward.

The meeting rose at 1 p.m.

2928th MEETING

Thursday, 31 May 2007, at 10 a.m.

Chairperson: Mr. Edmundo VARGAS CARREÑO 
(Vice-Chairperson)

Present: Mr. Brownlie, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kamto, Mr. Kemicha, Mr. Kolod-
kin, Mr. McRae, Mr. Niehaus, Mr. Nolte, Mr. Pellet, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Vázquez-Bermú-
dez, Mr. Wako, Mr. Wisnumurti, Ms. Xue, Mr. Yamada.

Effects of armed conflicts on treaties (continued) (A/
CN.4/557 and Add.1–2, sect. D, A/CN.4/578, A/
CN.4/L.718)

[Agenda item 5]

third rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON reminded the Commission that 
the Special Rapporteur’s suggestion that a working group 
be set up had been supported by all the members who had 
taken part in the discussion on the topic at the two pre-
vious meetings and that, following consultations, it had 
been suggested that the working group should be chaired 
by Mr. Caflisch. If he heard no objection, he would there-
fore consider that the Commission approved the creation 
of a working group on the topic of effects of armed con-
flicts on treaties, chaired by Mr. Caflisch.

It was so decided.

2. The CHAIRPERSON invited the Commission to 
comment on draft articles 1 to 7.

3. Ms. JACOBSSON said that the presentation of a 
whole set of draft articles facilitated analysis of the topic, 
since it enabled the Commission to understand how the 
Special Rapporteur himself viewed the topic in its entirety.

* Resumed from the 2924th meeting.

She also expressed appreciation of the open-minded 
spirit in which the Special Rapporteur had presented his 
third report, and endorsed the four objectives that he had 
set out.

4. With regard to draft article 1 (Scope), she agreed that 
both international and non-international armed conflicts 
should be covered, for the reasons given by the Special 
Rapporteur. In modern times, the distinction between the 
two had indeed been blurred and the analytical framework 
was often further complicated by the involvement of so-
called “external elements”. It was not unusual for States 
involved in the same international operation to be in dis-
agreement as to whether the conflict was of an interna-
tional or non-international nature. In fact, within a single 
country a conflict could have various different characters, 
depending on the situation on the ground where the opera-
tions took place, as in Afghanistan or Iraq. The distinction 
between international and non-international armed con-
flict was, therefore, artificial and theoretical rather than 
a reflection of reality. In the most recent regulations on 
jus in bello, moreover, the trend was clearly to regulate 
situations in all types of armed conflict without making 
such a distinction. It was a development that enhanced 
protection for both civilians and combatants and should 
be reflected in the Commission’s work.

5. Moreover, she believed that the draft articles should 
deal with occupation, not only because it was covered 
by the various Hague Conventions respecting the Laws 
and Customs of War on Land (1899 and 1907), the fourth 
Geneva Convention and the first Protocol Additional 
thereto, as well as the 1954 Convention for the Protection 
of Cultural Property in the Event of Armed Conflict, but 
also because occupation fell within the scope of the law of 
armed conflict and could put the validity of a treaty to the 
test. A State under occupation might find that its ability to 
fulfil its treaty obligations was affected. Such a risk arose 
in particular when an occupying power had to deal with 
commercial agreements relating to State-owned natural 
resources, such as oil and gas. National and international 
legal practice that existed in that connection had not yet 
been reflected in the Special Rapporteur’s report, but it 
might prove useful for further analysis of the subject.

6. She doubted whether it would be wise to include 
in the scope of the topic treaties involving international 
organizations. In that connection, she endorsed the argu-
ments put forward by the United Kingdom delegation in 
the Sixth Committee,185 but there were other arguments 
against such a move. Above all, the inclusion of such trea-
ties was likely to raise difficult questions, such as where 
to draw the line between different types of organizations, 
whether only governmental organizations should be cov-
ered, as Mr. Hassouna had suggested, or whether non-
governmental organizations or mixed organizations could 
also be covered and, if so, which ones. There was also 
the question of what kind of treaties would be involved. 
Moreover, it was not always easy to define what consti-
tuted an international organization; it was worth noting 
that the Charter of the United Nations referred to “regional 

185 Official Records of the General Assembly, Sixth Committee, 
Sixty-first session, summary record of the 19th meeting (A/C.6/61/
SR.19), para. 44.
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arrangements or agencies” rather than regional organiza-
tions. Lastly, given the close connection between the topic 
of effects of armed conflicts on treaties and that of respon-
sibility of States and, mutatis mutandis, of organizations, 
to which Mr. Pellet had drawn attention, and the fact that 
the Commission’s work on the responsibility of interna-
tional organizations was not yet concluded, it would seem 
premature to include treaties concluded by international 
organizations.

7. With regard to draft article 2 (Use of terms), she 
had no problem with the definition of the term “treaty”, 
although she wondered how agreements concluded by 
parties to a conflict that were not States should be han-
dled. As for the definition of the term “armed conflict”, 
however, she not only wholeheartedly agreed with the 
Special Rapporteur’s view that it was not the business of 
the Commission to find an all-purpose definition of the 
term, but she felt it was risky to try to come up with a 
definition even for the sole purpose of the consideration 
of the topic. The Commission was an important organ in 
the international legal field and its work, discussions and 
conclusions were widely circulated, read and used. Any 
definition that it adopted was likely to be used both within 
and outside the parameters determined by the Commis-
sion, and that could have negative side effects in other 
areas of international law, and principally international 
humanitarian law.

8. If the Commission decided, all the same, to take 
another look at the definition, it would have to conclude 
that the definition in draft article 2 was very wide, embrac-
ing as it did situations that could not necessarily be char-
acterized as armed conflicts, such as territorial disputes 
or responses to territorial infringements. The qualifying 
statement in the definition—that it related to “armed oper-
ations which by their nature or extent are likely to affect the 
operation of treaties between States parties to the armed 
conflict or between States parties to the armed conflict 
and third States”—was useful but not sufficient. The Spe-
cial Rapporteur seemed to have dismissed the concerns 
expressed at the previous sessions of the Commission, but 
they remained a problem, as noted by Mr. Kolodkin. Even 
so, she did not think that the definition proposed by the 
Special Rapporteur could be taken as intended to cover 
police enforcement operations, despite the fact that such 
operations might be of a semi-military nature or that it 
was sometimes difficult to determine whether an opera-
tion was one governed by the law of armed conflict or a 
police law enforcement activity. Such problems were not 
new, but they were made more complicated by the mod-
ern phenomenon of mixed conflicts. They also underlined 
the difficulty of defining the term “armed conflict”, which 
she doubted could be overcome by any tinkering with the 
definition. A reference to the formula in the Convention 
for the Protection of Cultural Property in the Event of 
Armed Conflict and the Tadić case was a step in the right 
direction, even though the definition given in the latter 
had been criticized. States involved in an operation had to 
deal with the categorization of a given conflict at a very 
practical and detailed level, since the rules of engage-
ment for their troops had to be adjusted, depending on 
whether they perceived the situation as an armed conflict. 
Modern international humanitarian law treaties refrained 
from defining the term “armed conflict”. The Commission 

should seek a definition of the term only if there was a 
clear need for one, and she remained to be convinced of 
such a need.

9. She would appreciate clarification of what was meant 
by the statement in paragraph 16 of the first report186 that 
“[p]olicy reasons indicate the inclusion of a blockade 
even in the absence of armed actions between the parties”. 
Such an inclusion was, in her view, in fact justified for 
legal reasons, since a blockade was an act of aggression, 
governed by special requirements with regard, inter alia, 
to its establishment, its notification, its application and its 
maintenance. The Special Rapporteur might perhaps be 
intending to refer to an embargo, but it was important to 
distinguish between the two concepts.

10. With regard to draft article 3 (Non-automatic ter-
mination or suspension), she agreed with Mr. Vázquez- 
Bermúdez that the principle of continuity should be 
clearly spelled out, in order to show clearly that it should 
act as the starting point. The phrase “parties to the armed 
conflict” should be replaced by the phrase “States parties 
to the armed conflict”, since, whereas non-State actors 
could be parties to a conflict, only States could be parties 
to a treaty, according to the definition in draft article 1.

11. With regard to draft article 4 (The indicia of sus-
ceptibility to termination or suspension of treaties in case 
of an armed conflict), she agreed with other members, 
including Mr. McRae and Mr. Perera, that the intention 
criterion should not exclude other criteria.

12. As for draft article 5 bis (The conclusion of treaties 
during armed conflict), the reference there, too, should be 
to “States parties to the armed conflict” and not to “par-
ties to the armed conflict”, since not all the latter had the 
capacity to conclude a treaty.

13. With regard to draft article 6 bis (The law appli-
cable in armed conflict), she said that she was slightly 
concerned by one aspect of the debate. She had the feel-
ing that the law of armed conflict, including international 
humanitarian law, was viewed by some members as an 
enemy to be kept at bay. She did not share that assump-
tion. International humanitarian law frequently offered a 
higher degree of protection of humanitarian values than 
“general” rules of international law. While it might be 
possible to derogate from human rights treaties, it was 
not possible to derogate from international humanitar-
ian law. A person sentenced to death in time of war who 
was protected by the rules and provisions of international 
humanitarian law enjoyed stronger legal safeguards than 
a person sentenced to death (outside the European legal 
context) in time of peace. The same applied to some 
environmental protection provisions under international 
humanitarian law. It would undoubtedly be safer to rely 
on the detailed provisions of the Convention on the prohi-
bition of military or any other hostile use of environmen-
tal modification techniques than on a general reference 
by the ICJ to the need to protect the environment in times 
of armed conflict [see Legality of the Threat or Use of 
Nuclear Weapons, paras. 27–32 of the advisory opinion].

186 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.
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14. Draft article 7 (The operation of treaties on the basis 
of necessary implication from their object and purpose) 
contained a useful indicative list, on which she intended 
to comment further when it was discussed in the working 
group that was to be set up.

15. Although she was fully aware that her statement 
should focus on draft articles 1 to 7, she could not refrain 
from making some comments about draft article 12 (Sta-
tus of third States as neutrals). There was, in her view, a 
problem with the way that the term “neutrals” was used 
in the draft article: she wondered whether it referred 
to States that had declared themselves neutral when an 
armed conflict broke out or only to States that enjoyed 
permanent neutrality. If the reference was only to the 
latter, the provision was not, as pointed out by the Spe-
cial Rapporteur, strictly necessary, since a State’s neutral 
status could never be altered by the draft articles. Few 
States were currently neutral, which was probably why 
the draft article had received general support in the Sixth 
Committee. That did not, however, solve the problem of 
neutrality versus non-belligerency. When the 1907 Hague 
Conventions respecting the Laws and Customs of War 
on Land had been concluded—and even earlier—it had 
been assumed that, if a war broke out, States that were 
not parties to the conflict were automatically neutral. The 
situation had changed, however, particularly after the 
establishment of the United Nations. First of all, there 
were situations in which neutrality was not possible, the 
prime example being those on which the Security Coun-
cil had taken a decision. Secondly, the practice was that 
States declared themselves to be non-belligerent, as Swe-
den had done during the war between Finland and the 
Union of Soviet Socialist Republics in 1939. The distinc-
tion between neutral and non-belligerent States was thus 
highly relevant in the context of the current discussion, 
since there was a connection between neutrality and third 
States. Third States were not automatically neutral and 
neutral States were not automatically third States. Such 
concepts and their role in the wider context undoubtedly 
merited further consideration by the Commission.

16. Lastly, she expressed appreciation of both the 
method used by the Special Rapporteur and the reports 
that he had produced. She looked forward to taking part 
in a working group on the topic.

17. Ms. XUE congratulated the Special Rapporteur on 
his third report and said that, after listening to his detailed 
presentation, she had gained a better understanding of 
all three reports submitted to date. On the key issues, the 
Special Rapporteur’s comments were helpful, and the set 
of draft articles he proposed could serve as a basis for the 
Commission’s deliberations.

18. With regard to the scope of the draft articles and 
the definition of the term “armed conflict”, she noted that 
in draft article 2 (b) the Special Rapporteur had taken 
account of the variety of opinions within the Sixth Com-
mittee and tactfully avoided defining the term. Indeed, as 
some members of the Commission and some delegations 
to the Sixth Committee had pointed out, the nature and 
modalities of armed conflict had changed considerably, 
particularly over recent decades, and international theory 
on the use of force had also developed significantly since 

the end of the Second World War. Nevertheless, the ques-
tion of whether the topic should cover non-international 
armed conflicts deserved serious consideration. In her 
view, it was clear, as she had stated on previous occasions, 
that internal armed conflicts should not be covered, first 
and foremost because the topic related rather to the law of 
treaties than to the law of armed conflict. In other words, 
it concerned treaty relations between States in the context 
of armed conflict and not the rules of State conduct in 
armed conflict, even though the two areas were related.

19. That point was particularly important if it was 
agreed that the principle of continuity and stability set out 
in draft article 3 should be the starting point. In the case 
of internal armed conflict, the normal operation of trea-
ties might be interrupted, but treaty relations under the 
law of treaties were quite different from those prevailing 
in the case of international armed conflict, particularly 
when such conflicts remained purely internal in nature, as 
they most often did. In internal armed conflict, the State 
remained responsible for its treaty obligations at the inter-
national level, unless and until the conditions for the sus-
pension or termination of the treaties concerned were met 
in accordance with treaty law. Draft article 3 was impor-
tant because it clarified the treaty relations between States 
in international armed conflict. In internal armed conflict, 
the belligerent party or local rebel forces were not bound 
by treaty obligations undertaken by their Government, 
either at times of ceasefire or at any other time. To what 
extent a Government should be held responsible for the 
discharge of treaty obligations entered into by such bod-
ies was another question. In Asia, for example, there had 
long existed local armed forces, with internal armed con-
flict occurring from time to time. Treaties concluded by 
the countries concerned, for example in relation to judi-
cial assistance, applied, in law, to the whole territory of 
the country but in practice were not operational in areas 
beyond Government control. To recognize the specific 
nature of internal armed conflict would help to preserve 
the integrity of the law of treaties and the law of State 
responsibility. In paragraphs 18, 21 and 22 of his first 
report,187 the Special Rapporteur, while confirming that 
there was a consensus in the doctrine on the basic charac-
ter of the distinction between international and non-inter-
national armed conflict, had said that two factors should 
be taken into consideration, namely the nature or extent 
of the armed conflict, on the one hand, and the content 
of the treaty concerned and the intention of the parties, 
on the other. Although such indicators were practical and 
useful, they could not address the difference in the treaty 
relations in the two types of armed conflict.

20. With regard to the criterion of intention, she noted 
that views were divided as to its applicability in determin-
ing treaty status in the case of armed conflict. In principle, 
she agreed with the Special Rapporteur that the criterion 
of presumed intent was the most appropriate for the pur-
poses of the draft articles. Having listened carefully to 
all the arguments, particularly the eloquent statement by 
Mr. McRae at the previous meeting, her view was that 
there was not much difference in substance between the 
various positions, since the wording of draft article 4, 
paragraph (2), actually included all the elements, apart 

187 Idem.
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from the subjective intention of the parties, including 
the object and purpose of the treaty, subsequent circum-
stances and the nature and extent of the armed conflict. 
There were, however, two problems with the draft article. 
The first arose from the phrase “at the time the treaty was 
concluded” in paragraph (1). The report drew attention to 
the content of article 31 of the 1969 Vienna Convention, 
which contained all the elements relevant to the interpre-
tation of a treaty, including its object and purpose, sub-
sequent agreements between the parties and subsequent 
practice in its application. It was well known, however, 
that rules of interpretation were normally applied not at 
the time of the conclusion of the treaty but at the time 
of its execution. The phrase “at the time the treaty was 
concluded” therefore conflicted with article 31 or, at least, 
was likely to give rise to dispute or misunderstanding. If 
the phrase was deleted, the term “intention of the parties” 
would be left in general terms and the detailed provisions 
contained in paragraph (2) of draft article 4 would gain in 
meaning. Of the two criteria, that of the object and pur-
pose of the treaty and that of intention, with all its atten-
dant elements, the latter was the more reliable. The second 
problem arising out of draft article 4 was the relationship 
between the criterion of intention and the criterion of the 
object and purpose of the treaty. In other words, when the 
criterion of intention included the object and purpose of 
the treaty, in line with article 31 of the 1969 Vienna Con-
vention, it seemed that another criterion had been created. 
The problem might, perhaps, relate rather to draft article 7 
than to draft article 4.

21. Draft article 7, which was related to draft articles 3 
and 4, had a twofold aim: one was to further clarify the 
criterion for the automatic operation of treaties in case of 
armed conflict, and the other was to consider the poten-
tial issue of severability. The treaties listed in the draft 
article did not, however, seem to fall into any particular 
category and the criterion of the object and purpose of 
the treaty was rather vague for the purposes of the draft 
article. Some of the treaties listed should be automati-
cally operative in the case of armed conflict, either by 
their very nature or by their object and purpose. Since 
international law was not clear in that regard, the issue 
could provide material for its progressive development 
and codification. For instance, the legal regimes estab-
lished by the law of the sea, the Antarctic Treaty, the 
outer space conventions and the Charter of the United 
Nations, among others, should by their very nature con-
tinue to apply in the case of armed conflict. Draft arti-
cles 3 and 7 would be useful and relevant with regard 
to diplomatic protection. When NATO had bombed the 
Chinese Embassy in Belgrade in 1999, she had, as a 
legal adviser, given it as her opinion that, in invoking 
the international responsibility of the wrongdoer, China 
should base its claim both on the Geneva Convention 
relative to the protection of civilian persons in time of 
war (Convention IV) and on the Vienna Convention on 
Diplomatic Relations, since article 22 of the latter, relat-
ing to the inviolability of diplomatic premises, applied 
both in time of peace and in time of armed conflict, as 
did the rule on the protection of diplomatic agents. It 
constituted consistent and general State practice, sup-
ported by opinio juris. As codified customary interna-
tional law, treaty provisions should have the same legal 
status. In that regard, the principle of continuity was also 

important. In draft article 7, the treaties listed in para-
graph 2, subparagraphs (a), (b), (g), (j) and (k), could 
easily be identified as treaties of automatic application. 
As for the other categories, one of two situations might 
apply: either the treaty was wholly operative even in 
time of armed conflict, as was, in the human rights field, 
the Convention on the Prevention and Punishment of 
the Crime of Genocide; or else certain of its provisions 
might be suspended, as was the case with the Interna-
tional Covenant on Economic, Social and Cultural 
Rights. The same went for treaties on the environment, 
such as the 1997 Watercourses Convention, some provi-
sions of which continued to apply even during armed 
conflict.

22. The question of severability inevitably arose in 
connection with the topic under consideration. In prac-
tice, if the Commission wished to ensure legal stability 
and security, it should allow partial suspension or ter-
mination of treaties in time of armed conflict. What was 
needed, therefore, was not an indicative list—such lists 
did not provide much guidance, as a rule—but a qualita-
tive provision indicating which types of treaties should 
automatically continue to operate and to what extent a 
treaty could operate partially. Since the Commission 
was still at the initial stage of drafting, it was too soon 
to tell where such a provision should be inserted. Once 
the criterion on the susceptibility to suspension or ter-
mination had been defined or refined, the issue should 
become clearer.

23. Lastly, she supported the proposal that a working 
group should be set up to discuss such key issues before 
the draft articles were referred to the Drafting Committee. 
She also wished to thank the Special Rapporteur for his 
valuable contributions to the study of the topic.

24. Mr. SINGH thanked the Special Rapporteur for his 
lucid and detailed presentation of the complex topic of 
the effects of armed conflicts on treaties; the decision to 
present a full set of draft articles enabled the Commission 
to get an overview of the topic. He also thanked the Secre-
tariat for the very useful memorandum it had prepared,188 

which contained a comprehensive examination of practice 
and doctrine in that regard. While the topic was generally 
part of the law of treaties, it was also closely related to 
other domains of international law, such as international 
humanitarian law, State responsibility and the peaceful 
settlement of disputes.

25. With regard to draft article 1, the scope of the topic 
should be limited to treaties concluded between States 
and should not include those concluded by international 
organizations. In that regard, he supported the arguments 
put forward by the Representative of the United Kingdom 
to the Sixth Committee,189 as quoted by the Special Rap-
porteur in his third report.

26. In draft article 2, the term “armed conflict” should 
be limited to conflicts between States parties to the con-
flict and should not extend to internal conflicts, in view 
of the fact that treaties were entered into by States and 

188 A/CN.4/550 and Corr.1–2 (see footnote 164 above).
189 See footnote 185 above.



 2928th meeting—31 May 2007 91

internal conflicts did not directly affect treaty relations. 
Although, as stated in paragraph 17 of the first report,190 
“[c]ontemporary armed conflicts have blurred the distinc-
tion between international and internal armed conflicts”, 
the involvement of “other States” in such conflicts in var-
ying degrees was significant. The definition of the term 
“armed conflict” given in draft article 2 (b) appeared to 
make the existence of an armed conflict contingent on 
its likely effect on the operation of treaties between the 
States parties to the conflict. The nature and extent of 
the conflict were already factors to be taken into account 
under draft article 4 in determining the intention of the 
parties and the question of whether an armed conflict had 
occurred should be considered independently of its effects 
on treaties.

27. Draft article 3 was useful, since it promoted the 
continuity and certainty of treaty relations. As for draft 
article 4, while the intention of the parties was relevant 
to the interpretation of a treaty, such intention should 
be determined on the basis of the text and the context 
of the treaty. It was highly unlikely that, at the time of 
the conclusion of the treaty, the parties would have con-
templated or provided for the likelihood of a situation 
of armed conflict between them. Accordingly, all the 
relevant circumstances—the object and purpose of the 
treaty, the nature and extent of the conflict or the situa-
tion arising therefrom, the nature of the treaty obligation 
itself, the subsequent actions of the parties in relation 
to the treaty and the legality of the actions of each of 
the parties to the conflict—should be taken into account 
in determining whether the treaty or some of its provi-
sions could continue in force in the context of an armed 
conflict.

28. In the new draft article 6 bis, the listing of standard- 
setting instruments needed further consideration and 
elaboration in the light of comments made by other mem-
bers of the Commission. Moreover, although the Special 
Rapporteur had indicated, in paragraph 10 of the first 
report, that the topic fell within the law of treaties, the 
only lex specialis identified was “the law applicable in 
armed conflict”.

29. In draft article 7, it would be useful to identify some 
general criteria for determining the type of treaties that 
would continue to apply, whether in whole or in part, dur-
ing an armed conflict. In particular, treaties that expressly 
applied in case of or during an armed conflict, or those, 
such as boundary treaties, that created a permanent regime 
and could therefore in no circumstances be terminated 
by an armed conflict, might be considered separately. It 
might also be possible to identify categories of treaty that 
could be considered to be suspended or terminated during 
an armed conflict, including treaties that operated through 
the cooperation and interaction of States parties, whether 
at the governmental level or through individuals and com-
panies, such as treaties of trade and commerce.

30. In concluding, he supported the Special Rappor-
teur’s proposal that the draft articles should be referred to 
a working group.

190 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.

31. Mr. FOMBA said that it was not clear from draft 
article 1 whether the question of the effect of armed con-
flicts related to treaties which were being provisionally 
applied as well as to those already in force. At first sight, 
that did not appear to be the case. As for the question of 
extending the scope of the topic to treaties concluded by 
international organizations, he had two comments on the 
view expressed in paragraph 9 of the third report: first, 
there was no reason to suppose that their situation was 
qualitatively different and, secondly, the difficulties men-
tioned by the Special Rapporteur were not necessarily real 
or insuperable.

32. He noted that while the title of the topic contained 
three key concepts—”treaty”, “armed conflict” and 
“effect”—draft article 2 covered only the first two. He 
asked whether the reason no mention was made of the 
word “effect” was that it was not problematic in the par-
ticular context of the topic. In paragraph 48 of the third 
report, however, the Special Rapporteur took pains to 
draw a distinction between “the effect of armed conflict 
on treaties as a precise legal issue” and the effects of other 
circumstances. The question therefore arose whether such 
situations were really all that different from situations 
of armed conflict, and, if so, to what extent. Surely the 
debate had not been definitively concluded on that point. 
As for the question whether the term “armed conflict” also 
applied to non-international armed conflicts, there was a 
real possibility that, in non-international armed conflicts 
stricto sensu, treaty relations between a State party and a 
third State would be changed. The matter should therefore 
be given further serious consideration, perhaps along the 
lines that Mr. Gaja had interestingly indicated.

33. With regard to draft article 3 and the replacement 
in the text of the words “ipso facto” by “necessarily”, he 
concurred with the Special Rapporteur’s view that there 
was no fundamental difference between the two terms, 
although “ipso facto” conveyed more faithfully the idea 
that there was no automatic termination or suspension fol-
lowing the outbreak of an armed conflict.

34. With regard to draft article 4, he noted that the plu-
ral word “indicia” was used, although it denoted only 
the criterion of intention, which was to be determined 
or identified in accordance with articles 31 and 32 of 
the 1969 Vienna Convention. To that criterion the Spe-
cial Rapporteur added the nature and extent of the armed 
conflict in question. Several questions arose in that con-
nection: whether the intention to suspend or terminate 
the application of a treaty in a situation of armed con-
flict was, as a rule, clearly indicated by the parties to 
the treaty; what the practice was in that regard; and to 
what extent it could be said that the nature and extent of 
an armed conflict constituted indicia of intention. Surely 
the two were different. It was also worth asking how far 
articles 31 and 32 were relevant in the particular context 
of the topic or, in other words, whether all the provisions 
they contained were valid and applicable to the effects 
of armed conflicts on treaties—which presupposed that 
all the criteria were evaluated. If the explicit reference 
in the draft article to articles 31 and 32 of the 1969 
Vienna Convention was inadequate, as some States and 
members of the Commission believed, paragraph 2 (a) 
should perhaps be reformulated to contain a reference to 
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the text of the treaty or to its object and purpose. As for 
the problem of establishing the intention of the parties 
with certainty, the Special Rapporteur had rightly stated 
that it should be seen in context, since the 1969 Vienna 
Convention contained effective methods for determining 
the meaning of a treaty. As for the legal consequences 
of the termination or suspension of treaties, which were 
governed by articles 70 and 72 of the Convention, the 
question arose whether the general regime should apply 
or whether some specific aspect of the effect of armed 
conflicts could or should justify a change in those arti-
cles and a different approach.

35. With regard to draft article 5 bis, he said that trea-
ties could and should also play an important role in the 
process of settling armed conflicts. The relevant fac-
tor, in his view, was not so much the “competence” or 
“capacity” to conclude a treaty, which remained intact, 
as the “faculty” or the “need” to do so, or the “oppor-
tuneness” of doing so.

36. With regard to draft article 7, he supported the 
proposal by the United States of America that the Com-
mission should enumerate the factors that might lead to 
the conclusion that a treaty should continue,191 be sus-
pended or be terminated in the event of armed conflict, 
the identification of which would be of practical use to 
States. He wondered, however, whether the United States 
and the Special Rapporteur attached the same meaning 
to the word “factors”, since the latter seemed to consider 
that they already appeared in the proposed list of treaties. 
As for the question whether the concept of State practice 
should also encompass the case law of domestic jurisdic-
tions and the opinions relating thereto issued by the exec-
utive, of which the Special Rapporteur claimed to have 
found no trace in State practice, as traditionally under-
stood, he believed that all sources that might throw light 
on the issue should be taken into account. In that regard, 
he noted that, in 2003, the French Society for Interna-
tional Law had organized a symposium in Geneva on 
practice and international law, during which an interest-
ing discussion had been held on the concept of “practices” 
in international law.192 As for the categories of treaty to 
be included in draft article 7, the current wording was, 
in his view, a useful starting point and he was in favour 
of the principle of classifying treaties, so long as such a 
classification was made on the basis and in the light of 
a whole range of criteria or factors to be determined. Of 
the four possible options set out in paragraph 56 of the 
third report, his preference was for the one appearing in 
subparagraph (c), according to which the list would rely 
not upon categories of treaties but upon relevant factors 
or criteria.

37. Lastly, he expressed support for the establishment 
of a working group and supported Mr. Pellet’s proposal 
regarding the working group’s terms of reference, which 
would cover practically all the important underlying 
issues.

191 Official Records of the General Assembly, Sixth Committee, 
Sixtieth session, summary record of the 20th meeting (A/C.6/60/
SR.20), para. 34.

192 Société française pour le droit international, Colloque de Genève: 
la pratique et le droit international, Paris, Pedone, 2004.

38. Mr. WISNUMURTI said that he had no difficulty 
with the formulation of draft article 1 on scope. He had 
an open mind as to the proposal to expand the scope by 
including treaties entered into by international organi-
zations and was prepared to listen to the views of other 
members of the Commission in plenary and in the work-
ing group to be established.

39. Draft article 2, paragraph 1, on the definition of 
“treaty”, seemed to be adequate, as it virtually repro-
duced article 2 (a) of the 1969 Vienna Convention. Nev-
ertheless, the question whether the definition of “armed 
conflict” should include “internal armed conflict” was a 
serious issue that had proved to be divisive and on which 
the Commission should take a decision. As stated by the 
Special Rapporteur in paragraphs 17 of his first report193 
and 14 of his third report, internal armed conflict could 
affect the operation of treaties, and sometimes there was 
no distinction between international and non-international 
armed conflicts. Indeed, while some internal armed con-
flicts escalated to such a degree that they affected treaty 
relations between the State party involved in them and 
another State party, not all internal armed conflicts 
affected treaties. In his view, the effects of an internal 
armed conflict on treaties depended on the nature and 
gravity of the conflict: if it affected the strategic interests 
of another State party, that might prompt the State party 
in question to become involved—directly or indirectly—
in the conflict, thereby creating a hostility between the 
two countries that provided grounds for suspension or 
termination of a treaty by one or both of the States par-
ties. It was essential, however, not to draw the over-hasty 
conclusion that the definition of “armed conflict” should 
include internal armed conflict. That would entail ventur-
ing into the very sensitive terrain of national sovereignty, 
since it would imply that one State party was involved 
in the internal armed conflict of another State party. For 
those reasons, the definition proposed by the Special Rap-
porteur in draft article 2 (b) was adequate to accommo-
date a situation where an internal armed conflict affected 
the operation of a treaty.

40. He welcomed the fact that, in draft article 3, the term 
“ipso facto” had been replaced with “necessarily”, which 
better conveyed the meaning of the chapeau. It might also 
be better to replace the word “non-automatic”, in the title, 
by “non-automaticity of”.

41. Regarding draft article 4, he said that while he agreed 
in principle that the test of the intention of the States par-
ties was an important factor in the interpretation of a 
treaty, the use of that criterion in article 4, paragraph (1), 
seemed to him to be unrealistic. The paragraph referred 
to the intention of the parties “at the time the treaty was 
concluded”. The fundamental reason for States to con-
clude a treaty was to promote friendship and cooperation 
in various fields of common interest or to settle a problem 
or dispute. To include a provision expressing their inten-
tion regarding the operation of the treaty in case of armed 
conflict would run counter to that aim. If the Commission 
really wanted to retain draft article 4, extensive redrafting 
would be needed.

193 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.
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42. On draft article 5, he welcomed the Special Rap-
porteur’s decision to split it into two separate articles, a 
change which reflected the views expressed earlier in 
the Commission and in the Sixth Committee. Draft arti-
cle 5 bis stated the accepted legal principle that it was not 
juridically impossible for two belligerents to conclude 
treaties during the course of a war—for instance, an armi-
stice agreement or an agreement on exchange of prisoners.

43. Regarding draft article 6 bis, he said that the prin-
ciple of continuity of the application of standard-setting 
treaties, including treaties on human rights and environ-
mental protection, was an essential part of the draft arti-
cles. However, he had doubts about the viability of the 
reference to the applicable lex specialis, as that might 
undermine the purpose of the draft article. After all,  
standard-setting treaties were also lex specialis. On the 
other hand he could endorse draft article 7, and welcomed 
the adoption of the object and purpose of a treaty as a 
test for the treaty’s continued operation during an armed 
conflict. He also agreed with the Special Rapporteur’s 
approach of including an indicative list of treaties that fell 
within the meaning of draft article 7, paragraph (1), and 
with his decision as stated in paragraph 44 of his third 
report to maintain the original approach to draft article 7, 
reflected in option (b) in paragraph 56 of the report. That 
did not preclude the need for a review of the indicative list 
of treaties that had the character of permanent regimes. 
In that connection, he proposed that the indicative list 
should include treaties or agreements delineating land and 
maritime boundaries, which by their nature also belonged 
within the category of permanent regimes.

44. In conclusion, he thanked the Special Rapporteur for 
his excellent work and welcomed the idea of continuing 
the task in a working group to be chaired by Mr. Caflisch.

45. Mr. WAKO, referring to draft article 1, said that 
if the Commission decided to include non-international 
armed conflicts in the scope of the topic, it would be nec-
essary to amend the draft article to include treaties entered 
into between States and international organizations. That 
change would also constitute recognition that the topic 
was based on the law of treaties but also cut across other 
domains of international law such as international humani- 
tarian law, the law of warfare and the law of the respon-
sibility of States.

46. In draft article 2, the definition of “armed conflict” 
had remained the same as in the first report and opinion 
was divided as to whether to include internal armed con-
flicts. Some members, such as Mr. Comissário Afonso, 
Mr. Kolodkin and Ms. Xue, believed, for good reason, 
that doing so would entail the danger of including non-
State actors. What was not in dispute was that traditional 
warfare, which had begun with official proclamations and 
denunciations, was on the wane, while the number of inter-
nal armed conflicts was increasing. It was also recognized 
that those conflicts could and usually did affect the opera-
tion of treaties as much as, if not more than, international 
armed conflicts. Many internal conflicts had been ended 
by the conclusion of a peace treaty between the State and 
non-State actors directly involved that was guaranteed by 
or entailed certain duties or obligations for other States, 
either individually or through regional, international, 

intergovernmental or non-governmental organizations. 
The issue that arose was whether the peace treaty could be 
suspended or even abrogated in the event of renewed hos-
tility, and, if so, what was the required level of intensity of 
hostilities. One might also ask whether the suspension or 
abrogation of a treaty, in whole or in part, by a State, non-
State actor or organization triggered its responsibility.

47. Other issues arose if internal armed conflict was to 
be included in the scope of the topic. For example, in most 
international human rights instruments, States undertook 
to ensure that their people enjoyed human rights. Some 
internal armed conflicts were caused by the State’s failure 
to fulfil those obligations. The issue then was whether a 
State that could be blamed for an internal armed conflict 
could use that conflict to abrogate or suspend a treaty or a 
provision of a treaty. It was doubtful whether a State could 
cite an internal civil war for which it was responsible as 
grounds for abrogating its responsibility in respect of 
treaty obligations. At most, it could suspend its fulfilment 
of those obligations on the grounds that it was unable to 
perform them, but even then other States and actors could 
hold it accountable. On the other hand, a State whose ter-
ritory was the theatre of an internal armed conflict caused 
by other States or non-State actors could probably abro-
gate or suspend the application of a treaty. In any event, 
whether to include internal armed conflicts was a ques-
tion of immense consequences to which the Commission 
must give due consideration and which, given that opin-
ion on it was divided, should indeed be referred to the 
working group. An in-depth study by the Secretariat on 
the question would also be of benefit. The remarks made 
by Ms. Escarameia and Ms. Jacobsson should likewise be 
taken into account.

48. In article 3, the question was whether the word 
“necessarily”, which had replaced the term “ipso facto” 
used in the first report, should be retained. He was not 
sure that it adequately reflected the impact of prohibi-
tion of recourse to the use of force. Clearer and stronger 
language would be preferable: perhaps the word “neces-
sarily” could be deleted in the first part of the draft article 
and the words “save in exceptional circumstances where 
the armed conflict is ‘lawful’ or ‘justified’ under interna-
tional law” added at the end.

49. Draft article 4 should definitely be referred to the 
Working Group. Despite the differing views on it, it had 
not been changed since the first report; the Special Rap-
porteur had simply given additional explanations to jus-
tify his approach. For those of the common law tradition, 
however, the differences were not as wide as it might 
seem. Any interpretation of a text, whether a constitution, 
legislation or contract, aimed to arrive at the “intention” 
of the authors. Even if the “intention” might not have 
been contemplated by the parties at the time the text was 
drafted, the authors would be presumed to have had it if 
that was the conclusion reached by following the estab-
lished rules of interpretation. It was true, as Ms. Xue had 
pointed out, that the phrase “at the time the treaty was 
concluded” was confusing. If it was to be retained, it 
should be made clear that it was the “express” intention, 
as opposed to the “presumed” or “implied” intention, 
that was meant. The first two paragraphs could then refer 
to “express intention”, which was defined by a reading 



94 Summary records of the first part of the fifty-ninth session

of the treaty itself and by the rules set out in articles 31 
and 32 of the 1969 Vienna Convention. Paragraph (2) (b) 
could become paragraph (3) and deal with the factors 
to be taken into account in arriving at the “implied” or 
“presumed” intention, such as the nature and extent of 
the armed conflict, the object and purpose of the treaty 
(which it would be useful to cite even though the phrase 
“express intention” took it into account), bilateral or 
multilateral treaties, and the international standards to be 
applied. Lastly, the current draft article 7 could become 
paragraph (4) of draft article 4. That idea might seem 
controversial, but it could be considered by the Work-
ing Group. The content of draft article 7 was important 
enough not to be relegated to an annex. Even if the Spe-
cial Rapporteur considered that its current placement was 
logical in view of the sequence of the draft articles, it 
could also form a part of draft article 4.

50. Mr. NIEHAUS said that the third report on the effects 
of armed conflict on treaties was clear and structured logi-
cally, but offered little that was new in comparison with 
the two previous reports. Some members reproached the 
Special Rapporteur for working at a slow pace, but it must 
be borne in mind that the topic was extremely complex and 
controversial, requiring painstaking analysis. The Secre-
tariat study was particularly useful in that regard.194 Hav-
ing already spoken on the two previous reports, he would 
limit himself to recalling his position on certain specific 
points, especially as the Special Rapporteur’s comments 
were so comprehensive that any additional remarks were 
likely to be superfluous. The topic obviously fell under 
the law of treaties, but its connections to other issues such 
as the law of war, the prohibition of the use of force and 
the law of responsibility should not be overlooked.

51. Concerning draft article 1, on the scope of the topic, 
he said that while the Commission’s task was not to rede-
fine the relevant provision of the 1969 Vienna Conven-
tion, nothing prevented it, as Mr. Hassouna had pointed 
out, from engaging in codification that might supplement 
the Convention without contradicting it. Not to do so 
would be to go against the development of international 
law. He did not agree with those members who opposed 
the inclusion of treaties concluded by international organi-
zations because of the difficulties involved, but he could 
accept that the idea might be considered at a later stage if 
at some point the Commission was asked to look into that 
category of treaties, even though the problems posed by 
armed conflicts for international organizations were quite 
different from those posed for States. That fact was self-
evident, but it must not be overlooked, even if the matter 
was considered later.

52. Regarding draft article 2, he endorsed Mr. Hassou-
na’s proposal to replace the term “state of war” in subpara-
graph (b) with the term “state of belligerency”, which was 
more compatible with the Charter of the United Nations and 
the development of international law. He also endorsed the 
inclusion of internal conflicts in the scope of the topic, par-
ticularly since they had become the most common kind and 
because it was sometimes difficult to distinguish between 
international and non-international armed conflicts, not to 
mention situations of military occupation.

194 A/CN.4/550 and Corr.1–2 (see footnote 164 above).

53. Draft article 3, as Mr. Comissário Afonso had 
pointed out, was particularly important in that it by and 
large formed the basis for the whole draft. That was why 
it might be better couched in more categorical terms. 
The replacement of “ipso facto” by “necessarily” was no 
improvement, since the phrases were not synonymous 
and, as had been pointed out in the Sixth Committee, 
the latter was weaker than the former. The most appro-
priate term might be “automatically”, as someone had 
suggested, since it had the advantage of being both more 
emphatic and more coherent with the title of the draft arti-
cle, at least in the English and Spanish versions.

54. Draft article 4 was in principle satisfactory, although 
its wording should perhaps be revised to delineate more 
clearly the two fundamental concepts of intention and 
object and purpose of the treaty. The criterion of object 
and purpose of the treaty was perhaps preferable, given 
that intention was generally difficult to identify.

55. The new draft article 5 was clearer for having been 
broken into two articles and presented no particular prob-
lems. Similarly, the reference to lex specialis in the new 
draft article 6 bis provided welcome clarification.

56. Draft article 7, on which the Special Rapporteur had 
commented more extensively than on any other, was in no 
way superfluous and provided a good counterweight to the 
element of the intention of the parties, as Ms. Escarameia 
had pointed out. The link it created with the element of the 
object and purpose of the treaty was extremely apposite, 
and the list it contained should be retained, even if it was 
not possible to endorse all the categories listed. In that con-
nection, he failed to understand why the Special Rappor-
teur had chosen not to include treaties that codified rules of 
jus cogens. He believed that this category of treaties ought 
in fact to be included at the beginning of the list.

57. In conclusion, he endorsed the establishment of 
a working group that would surely, under the guidance 
of its chairperson and the Special Rapporteur, bring the 
study of an important and interesting topic to fruition.

58. Mr. KEMICHA endorsed the Special Rapporteur’s 
decision to propose a full set of draft articles with com-
mentary, as that provided the Commission, and States, 
with a finished product—a “package”. The discussions 
since the first report nevertheless revealed that there was 
still a need for consensus on the overall approach and that 
substantive problems remained.

59. Regarding draft article 1, there were diverging 
views on the proposal to extend the scope of the topic to 
treaties concluded by international organizations. With all 
due respect for the reservations expressed on that point by 
the Special Rapporteur and the arguments put forward in 
the Sixth Committee by the Representative of the United 
Kingdom, he believed that such an extension was justified 
or at least merited thorough consideration before it was 
rejected, should that prove necessary.

60. The inclusion of internal armed conflicts in the defi-
nition of “armed conflict” in draft article 2 (b) had likewise 
given rise to a significant divergence of views. It would be 
difficult to settle for a combined reading of that text and 
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draft article 3, as the Special Rapporteur suggested should 
be done, in order to cover a situation that was supposed 
to form part of a definition of “armed conflict”, even if 
that definition was proposed solely “[f]or the purposes of 
the present draft articles”. As to matters relating to the 
legality of the use of force, the Special Rapporteur would 
surely have to take them into account, just as he would the 
resolution adopted on 28 August 1985 by the Institute of 
International Law.195

61. He welcomed the improvements made to the word-
ing of draft article 3 by the Special Rapporteur and agreed 
with others that it helped to consolidate the principle of 
continuity.

62. Draft article 4 raised another fundamental issue: the 
excessive and exclusive emphasis given to the intention 
of the parties. In determining the susceptibility of a treaty 
to termination or suspension in case of an armed conflict, 
it was erroneous to look for “the intention of the parties at 
the time the treaty was concluded”. The criterion of inten-
tion needed to be supplemented with presumptions relat-
ing to the nature and the object and purpose of the treaty. 
That was what the Special Rapporteur had done in draft 
article 7, where he had proposed a list of treaties whose 
object and purpose necessarily implied that they would 
continue to operate. A rewording of draft article 4 that 
incorporated all the various criteria would better reflect 
the current state of affairs and State practice.

63. The changes made to draft article 5 were welcome, 
as was the new draft article 6 bis on the law applicable in 
armed conflict, which had been proposed in response to 
comments made by members of the Commission.

64. Lastly, he noted that many members had drawn atten-
tion to the dangers and limitations of the list proposed in 
draft article 7. Since such a list was inevitably problemati-
cal, he thought that an effort should be made to incorporate 
the relevant criteria in paragraph 1 of that article. The other 
option, which he preferred, was to keep the list by way of 
illustration and have it preceded by a revised paragraph (1) 
that would define the “factors to be taken into account when 
determining whether a treaty should remain in force in case 
of an armed conflict”. In paragraph 56 of his third report the 
Special Rapporteur himself had put forward four options in 
order to take account of the problems and questions raised 
by the draft article. It would be for the Working Group to 
consider all the options and help the Commission settle the 
outstanding substantive problems.

65. The CHAIRPERSON invited the Special Rappor-
teur to introduce the seven other draft articles (8 to 14) 
contained in his third report on the effects of armed con-
flict on treaties.

66. Mr. BROWNLIE (Special Rapporteur) said that 
draft articles 8 to 14 dealt with matters that inevitably had 
strong connections with other areas of international law 
such as the law of armed conflict or State responsibility, 
but that it was not easy to define jus cogens as part of 
the present draft. The draft articles were purely expository 

195 Institute of International Law, Yearbook, vol. 61, Part II, Session 
of Helsinki (1985), p. 278.

and were not strictly necessary, especially draft article 8 
(Mode of suspension or termination), which referred to 
the 1969 Vienna Convention. If, as many members of the 
Commission had suggested, the Working Group on the 
effects of armed conflict on treaties wished to define the 
modes of suspension and termination of a treaty, he saw 
no problem with that, even though it did not seem to be 
the best way forward.

67. Draft article 9 (The resumption of suspended trea-
ties) was unchanged from the earlier version and further 
developed the general criterion of intention laid down 
in draft article 4. Draft article 12 (Status of third States 
as neutrals) was also not strictly necessary and referred 
back to the law of neutrality, an especially complex area 
of international law that was also difficult to define in the 
draft articles. Despite the reservations expressed by some 
members of the Commission, he thought that the criterion 
of intention, linked with the general rules of interpreta-
tion set out in article 31 of the 1969 Vienna Convention, 
should be applied in the draft articles. Draft articles 13 
(Cases of termination or suspension) and 14 (The revival 
of terminated or suspended treaties) were not strictly nec-
essary either and were expository in nature.

68. Turning to draft article 10 (Effect of the exercise of the 
right to individual or collective self-defence on a treaty), he 
said first of all that it was not true, as certain members of the 
Commission had suggested, that he had said nothing about 
the illegality of the use of force by States: he had referred to 
it in his first report and had reverted to it in paragraphs 59 
to 62 of his third report. It was after having examined the 
relevant sources of law, including the resolution adopted 
by the Institute of International Law in 1985, that he had 
taken the view that the legality of the use of force did not 
affect the outcome of suspension or termination of a treaty, 
and that what was needed was simply the strict applica-
tion of draft article 3. That analysis was correct, because at 
the time an armed conflict broke out it was impossible to 
know who the aggressor was. However, he had tried to take 
account of the criticism voiced by members of the Com-
mission and to show more clearly in the wording of the new 
draft article 10 that the question of the illegality of certain 
forms of the use of force was not being overlooked. Simi-
larly, it was to show that the Commission was conscious of 
the work of the Security Council and to address the criti-
cism that had been voiced in that connection that he had 
included draft article 11 (Decisions of the Security Coun-
cil), which remained as initially drafted. An understanding 
of his analysis was to be found in paragraphs 59 to 62 of 
his third report, wherein he explained that the outbreak 
of an armed conflict did not in itself entail termination or 
suspension of a treaty, whether or not the armed conflict 
was lawful. Only at a later stage, when the facts had been 
established, could one determine which rules on the use of 
force were applicable and then say that a State engaging 
in self-defence could not be viewed in the same light as an 
aggressor State.

69. Mr. PELLET said it was surprising to see that the 
entire set of draft articles submitted by the Special Rap-
porteur consisted of “without prejudice” clauses, except 
for the new version of draft article 10, which meant that 
the practical issues that actually lay at the core of the topic 
and raised the most complex and interesting problems 
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had been ignored. As to draft article 10, its new word-
ing represented a marginal improvement over the “with-
out prejudice” clause contained in the first report, but he 
was not convinced that it fully met the concerns he and 
other members of the Commission had raised about the 
need to take account of the fundamental principle of pro-
hibition of the use of force in international relations when 
considering the topic. While indifference to that principle 
had now been replaced by its being taken partially into 
account with the incorporation of article 7 of the 1985 
resolution of the Institute of International Law, the Spe-
cial Rapporteur should have selected article 9 of that reso-
lution, which precluded the possibility that an aggressor 
State might take advantage of the situation by terminat-
ing or suspending a treaty and would seem to be more 
essential. In his view, the question whether the principle 
of prohibition of the use of force in international rela-
tions had an impact on the handling of the topic—and, 
if so, what kind of impact—must be addressed compre-
hensively and discussed in depth by the Working Group. 
The Special Rapporteur seemed to think that that was not 
the case, given the explanations he gave in paragraph 61 
of the third report, which stated that the new version of 
draft article 10 was a clarification of the earlier version, 
whereas it actually went further towards taking account 
of the prohibition of the use of force and differed consid-
erably from the previous version. In addition, the point 
made in paragraph 62 was not clear to him, and he wished 
to be enlightened on that subject. In any case, he remained 
convinced that the topic’s relationship to the principle of 
prohibition of the use of force deserved more extensive 
consideration and that much more detailed conclusions 
should be drawn therefrom with reference, on the one 
hand, to the fate of treaties in force between the parties 
to the conflict and between those parties and third parties, 
and, on the other hand, to the fate of treaties that parties 
to the conflict might conclude with third parties during 
the armed conflict. The question of the effect of armed 
conflict and of the prohibition of the use of force on the 
conclusion of treaties in the course of a conflict, which 
presupposed the drawing of a distinction between treaties 
connected with the hostilities and treaties totally extrane-
ous to them, could not be ignored, for that would amount 
to dismissing an important aspect of the topic.

70. He found draft article 11 (Decisions of the Security 
Council), whose wording was unchanged, particularly 
perplexing, since in drafting it the Special Rapporteur had 
drawn on article 75 of the 1969 Vienna Convention. While 
it had been logical to include in that instrument a “without 
prejudice” clause on something of marginal importance in 
the context of the law of treaties, the legal effects of deci-
sions taken by the Security Council under Chapter VII of 
the Charter of the United Nations, namely in the event 
of a breach of the peace or act of aggression, and thus of 
armed conflict, were central to the topic under considera-
tion. In a sense, draft article 11 amounted to a statement 
that the draft articles on the effects of armed conflicts on 
treaties were without prejudice to the law of the Char-
ter of the United Nations applicable to armed conflicts, 
and that was not acceptable. Then there was the question 
of whether the topic under consideration encompassed 
peacekeeping operations carried out under Chapter VII 
of the Charter of the United Nations, which the Work-
ing Group would also have to consider. In his view, that 

line of reasoning showed how difficult it was to define 
the boundaries of the topic and to distinguish between 
international armed conflicts and non-international armed 
conflicts. The Working Group might wish to refer in that 
connection to paragraphs 143 to 145 of the excellent study 
prepared by the Secretariat entitled “The effects of armed 
conflicts on treaties: an examination of practice and doc-
trine”, even though the question was touched on only 
superficially. In most instances, peacekeeping operations 
under Chapter VII of the Charter of the United Nations 
that had a large international component and arguably 
constituted international armed operations were author-
ized in connection with internal armed conflicts, and that 
was a major argument in favour of including that question 
within the topic under consideration, contrary to what had 
been said by a number of members of the Commission.

71. Mr. BROWNLIE (Special Rapporteur) said that he 
had no objection to the Working Group studying various 
aspects of the law relating to the use of force by States 
or peacekeeping operations. Nevertheless, the Commis-
sion should not lose sight of the fact that, as he sought to 
explain in paragraph 62 of his report, at the time an armed 
conflict broke out, the principle of continuity enunciated 
in draft article 3 was applied, since very little was known 
about the nature of the conflict. It was only later, when 
an authorized body made findings as to which State was 
the aggressor and which was acting in self-defence, that 
draft article 10 came into play, bringing in the applicable 
law, which might be the Charter of the United Nations, a 
previous set of Security Council resolutions or a regional 
arrangement. There was thus a chronology to the appli-
cation of draft articles 3 and 10; moreover, regardless 
of what the provisions on the legality of the use of force 
might be, draft article 3 continued to apply and could not 
be ignored, something that Mr. Pellet did not seem to take 
sufficiently into account.

72. Mr. PELLET, returning to the question of the rela-
tionship between draft articles 3 and 10, said that, in his 
view, draft article 3 was not chronological in nature; if that 
had been the case, he would not have supported it. The arti-
cle did not state merely that treaties were not necessarily 
terminated or suspended at the “start” of an armed conflict 
but that treaties remained in force a priori between the par-
ties to the conflict. That starting point was indisputable, but 
then exceptions to that principle should be identified, con-
trary to the views of the Special Rapporteur, for whom draft 
article 10 matched up with draft article 3. In reality, draft 
article 10 said that a State could be acting in self-defence 
and that that situation might have consequences for deter-
mining which treaties remained in force and which were 
suspended or terminated. However, it should be made clear 
just what a State acting in self-defence had the right to do 
with regard to treaties and what its adversary, the aggres-
sor State, did not have the right to do. The fact that it was 
not possible to know which State was the aggressor until 
the Security Council had made a determination was indeed 
an additional complication, but that should not preclude 
a more thorough consideration of the vast and complex 
issues which draft article 10 only began to answer.

The meeting rose at 12.55 p.m.
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Later: Mr. Edmundo VARGAS CARREÑO  
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Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Mr. Kamto, 
Mr. Kemicha, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Saboia, Mr. Singh, 
Mr. Vázquez-Bermúdez, Mr. Wako, Mr. Wisnumurti, 
Ms. Xue, Mr. Yamada.

Organization of the work of the session (continued)*

[Agenda item 1]

1. The CHAIRPERSON announced that the Enlarged 
Bureau had met to consider a number of matters and make 
recommendations to the Commission. With the comple-
tion of the Commission’s work on four topics at the end 
of the previous quinquennium, the Enlarged Bureau had 
agreed that it should select further topics to be included 
on the Commission’s agenda. Following consultations, 
the Enlarged Bureau recommended the appointment of 
Mr. Valencia-Ospina as Special Rapporteur for the topic 
“Protection of persons in the event of disasters”. Consul-
tations were continuing on the appointment of further spe-
cial rapporteurs.

2. The Enlarged Bureau also recommended the estab-
lishment of a working group chaired by Mr. McRae to 
examine the possibility of considering the topic “Most-
favoured-nation clause”. Members would recall that the 
Working Group on the Long-term Programme of Work, 
reporting through the Planning Group, had made no final 
recommendation on that topic, and that the Commission 
had decided to seek the views of Governments.196 Only 
three Governments had commented; it was thus for the 
Commission to make a decision as to what course of 
action should be followed. In the view of the Enlarged 
Bureau, a working group should be established to recon-
sider the issue and report back to the plenary.

3. If he heard no objection, he would take it that the 
Commission agreed with the recommendations of the 
Enlarged Bureau.

It was so agreed.

Mr. Vargas Carreño (Vice-Chairperson) took the Chair.

* Resumed from the 2927th meeting.
196 Yearbook … 2006, vol. II (Part Two), p. 186, para. 259.

Effects of armed conflicts on treaties (continued) (A/
CN.4/557 and Add.1–2, sect. D, A/CN.4/578, A/
CN.4/L.718)

[Agenda item 5]

third rePort of the sPeCial raPPorteur (concluded)

4. The CHAIRPERSON invited the Commission to 
resume consideration of the Special Rapporteur’s third 
report on the effects of armed conflicts on treaties (A/
CN.4/578). 

5. Ms. ESCARAMEIA said she had a number of com-
ments to make on several of the draft articles, above all as 
they related to the 1969 Vienna Convention.

6. In presenting draft article 8, the Special Rapporteur 
had argued that it was, strictly speaking, superfluous, 
since under draft article 3, treaties continued to apply. In 
her view, however, there was a very considerable differ-
ence between the assertion that the principle of continuity 
of treaties applied and the statement that the provisions 
of the 1969 Vienna Convention would also apply in 
time of armed conflict. While the principles contained 
in articles 42 to 45 of the Convention should in general 
be applied, the usefulness of some of the provisions was 
debatable. For example, it was questionable whether arti-
cle 44, paragraph 2, of the 1969 Vienna Convention could 
be applied, since it provided that the suspension or termi-
nation of the treaty might be invoked only with respect 
to the whole treaty, the exceptions where separability of 
the provisions was possible being set out in paragraph 3. 
She wondered whether the opposite were not in fact the 
case, namely that the so-called exceptions actually consti-
tuted the rule. In any case, the Commission should take a 
closer look at article 44, paragraph 2, of the 1969 Vienna 
Convention. 

7. That provision established the general principle that 
the suspension or termination of a treaty could take place 
only as a result of the application of the provisions of the 
treaty or of the 1969 Vienna Convention. Yet draft arti-
cle 10 gave an additional ground for suspension or ter-
mination, namely self-defence. Thus, the Commission 
would be going beyond the grounds recognized in the 
Convention. Perhaps some adjustments were required. 

8. Her main problem with the reference to the articles 
of the 1969 Vienna Convention was that it was not clear 
what procedure the Special Rapporteur was suggest-
ing for suspension or termination of the treaty. The pro-
cedure laid down in articles 65 et seq. of the Convention 
was slow and cumbersome. Article 65, paragraph 2, for 
example, set a deadline of not less than three months for 
making objections to the notification of termination or 
suspension, except in cases of special urgency. However, 
all such cases were urgent, and a different formulation 
was needed. Further, the subsequent procedure for the 
peaceful settlement of disputes if objections were raised 
by another party (art. 65, para. 3) could not be easily 
applied in situations of armed conflict. Simple notification 
followed by automatic termination or suspension, where 
applicable, seemed a more attractive option. Those ques-
tions should be discussed in the Working Group. 
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9. She welcomed the Special Rapporteur’s decision to 
draw up a new draft article 10. Like Mr. Pellet, she had 
difficulty in understanding his reluctance to include it, 
which was apparently based on the reasoning that, pursu-
ant to draft article 3, the question of legality was irrel-
evant, because the treaty would in any case continue in 
operation. She disagreed: there were some very impor-
tant instances in which that would not be the case. For 
example, a State exercising self-defence had the right to 
denounce the treaty. She would appreciate some further 
explanation by the Special Rapporteur as to why he was 
so opposed to the inclusion of draft article 10. 

10. Draft article 11 was not—unfortunately, in her 
view—a reproduction of the corresponding articles of the 
1985 resolution of the Institute of International Law.197 
Instead, it was a simple “without prejudice” clause. That 
was not sufficient; in her view, it was very important to 
tackle those questions head-on. Articles 8 and 9 of the 
1985 resolution of the Institute of International Law 
should be included in the draft articles so that the issue 
of the termination or suspension of a treaty incompat-
ible with a Security Council resolution was addressed. 
In keeping with article 9 of the resolution, some wording 
should also be included in draft article 11 to the effect that 
the aggressor State could not terminate or suspend a treaty 
if it would benefit that State. In the context of draft arti-
cle 10, perhaps the Working Group should also discuss the 
situation of bilateral treaties between the aggressor State 
and the State acting in self-defence; there again, it should 
be possible to envisage a speedier procedure which ena-
bled a State to terminate or suspend the operation of a 
treaty incompatible with that State’s right of self-defence.

11. She had a less important concern with regard to 
draft article 13, which was another “without prejudice” 
clause. Two of the situations listed, namely supervening 
impossibility of performance and a fundamental change 
of circumstances, seemed to be closely bound up with 
situations of hostilities. While those situations could arise 
for other reasons in situations of armed conflict, the initial 
outbreak of hostilities undoubtedly constituted a funda-
mental change of circumstances. The 1969 Vienna Con-
vention had probably not considered it as such, because its 
article 73 addressed the outbreak of hostilities in another 
context, but it would nevertheless be useful to discuss the 
matter. Under article 61, paragraph 1, of the Convention, 
supervening impossibility of performance resulted from 
the “disappearance or destruction of an object indispensa-
ble for the execution of the treaty”, a situation so common 
in armed conflict that perhaps the Working Group should 
discuss the relationship between those two grounds for 
terminating or suspending a treaty and those same grounds 
in a situation of war or armed hostilities. 

12. In short, she did not see how draft article 3, in enun-
ciating the principle of continuity, could go so far as to 
assert that the 1969 Vienna Convention regime applied 
to all situations of armed conflict; as articles 73 and 75 
of the Convention made clear, it did not; hence the need 
to draw some distinction with regard to the 1969 Vienna 
Convention regime. 
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13. Mr. YAMADA, welcoming the proposal to establish 
a working group on the topic, said that he had already 
had occasion to express his views on most of the pro-
posed draft articles in 2005. He would now like to explain 
how he saw the scope of the topic and the purpose of the 
exercise. 

14. In his view, treaties could be divided into three 
categories. Treaties belonging to the first category were 
those which operated only in time of armed conflict. 
They were rules of warfare and were outside the scope of 
the topic. Treaties in the second category operated only 
in time of peace and ceased to operate in time of armed 
conflict. Classic examples were the 1922 Treaty for the 
Limitation of Naval Armament between France, Great 
Britain, Italy, Japan and the United States and the 1930 
International Treaty for the Limitation and Reduction of 
Naval Armament, regulating the number of warships and 
subsidiary naval vessels which each party could have. 
Those treaties ceased to operate as soon as armed con-
flict broke out among the contracting parties. Many dis-
armament treaties were in that category. For example, if 
an armed conflict broke out between a NATO State and a 
non-NATO State, what would be the status of the Treaty 
banning nuclear weapon tests in the atmosphere, in outer 
space and under water (Partial Test-Ban Treaty)? Under 
the NATO policy of flexible response, even if an adver-
sary used only conventional weapons, NATO retained 
the right to use nuclear weapons. Clearly, under such cir-
cumstances it could not be said that the adversary State 
was bound to honour the Partial Test-Ban Treaty. If the 
conflict developed into a nuclear war, it would be absurd 
to say that nuclear weapons could be employed, but not 
tested. Thus, treaties in that category were also outside 
the scope of the topic. He was not, however, suggesting 
any changes to draft article 1, but merely engaging in a 
conceptual exercise.

15. The treaties in the third category operated in time 
of peace and continued to operate as a whole or in part in 
time of armed conflict. That was the category which the 
Commission was addressing. The draft articles must pro-
vide practical and useful criteria for determining which 
provisions of such treaties continued in operation in time 
of armed conflict. He entirely agreed with the Special 
Rapporteur that the intention of the contracting parties at 
the time the treaty was concluded was the decisive factor. 
The problem was that in many cases, it was very diffi-
cult to obtain evidence that the parties had the intention to 
apply a given provision in time of armed conflict. 

16. The object and purpose test was also important in 
that context and should be developed further. Citing an 
example, he recalled that he had been closely involved 
in the negotiation of the Convention on the prohibition 
of the development, production, stockpiling and use of 
chemical weapons and on their destruction, which was 
a mixture of disarmament elements and rules of war. 
He had opposed the inclusion in that Convention of 
the provision on the prohibition of the use of chemical 
weapons, on the grounds that that prohibition was well 
established in treaty law, for example in the Protocol for 
the Prohibition of the Use in War of Asphyxiating, Poi-
sonous or Other Gases, and of Bacteriological Methods 
of Warfare, and in customary law, and that to include it 
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in the Convention would complicate its interpretation. 
Unfortunately, that had been a minority view, and ulti-
mately he had had to bow to the political mood of the 
time. The negotiating history of the Convention on the 
prohibition of the development, production, stockpiling 
and use of chemical weapons and on their destruction 
contained no indication as to whether the parties had 
had any intention to apply provisions other than the pro-
hibition on the use of such weapons in time of armed 
conflict. If asked whether the Convention’s prohibition 
on the production or possession of chemical weapons 
applied in time of armed conflict, his reply would be 
that he did not know, because production and posses-
sion were regulated in the same article that prohibited 
the use of chemical weapons. On the other hand, if 
asked whether its verification provision applied in time 
of armed conflict, he would answer confidently that it 
did not. He did not believe that the contracting parties 
would allow an intrusive inspection in time of armed 
conflict. Thus, there was a fine dividing line, and Gov-
ernments would need to know what criteria would help 
to pinpoint it. Perhaps the Commission could use some 
of the treaties listed in draft article 7, paragraph (2), for 
the purposes of an in-depth study to identify factors rel-
evant to determining which provisions would apply in 
time of armed conflict. 

17. Those comments should not be construed as a criti-
cism of the Special Rapporteur’s excellent work. His 
suggestion was to build on the Special Rapporteur’s 
proposals. 

18. Mr. McRAE said that the concerns he had expressed 
at the 2927th meeting about a general rule of intention as 
the foundation for determining whether a treaty was ter-
minated or suspended in the event of armed conflict under 
draft article 4 also applied to draft article 9 relating to the 
resumption of suspended treaties. Intention in respect of 
resumption after suspension was just as much a fiction 
as intention in respect suspension, if not more so. Nor 
would the problem be resolved by deleting the words “at 
the time the treaty was concluded”, as Ms. Xue and others 
had suggested in respect of draft article 4. It was true that, 
by taking account of a variety of factors, it might be pos-
sible to make an objective assessment of whether a treaty 
should or should not be terminated or suspended. Fixing 
the critical date for that determination at a time later than 
the time the treaty was concluded seemed sensible, and he 
therefore had no objection to deleting the words “at the 
time the treaty was concluded”. His point had been that to 
characterize the determination of the effect of the armed 
conflict on the treaty as a gauge of intention was, in most 
instances, fictional. However, he shared with Mr. Wako, 
Ms. Xue and others the desire to find objective criteria for 
that determination, and in that sense their views might not 
be so far apart. 

19. His second comment related to draft article 10, 
which was the only one to affirm a right to suspend a 
treaty, applicable to States exercising a right of individual 
or collective self-defence. According to draft article 8, 
the applicable “mode of suspension” would be that set 
out in articles 42 to 45 of the 1969 Vienna Convention. 
Under that Convention, the process for suspension could 
involve a three-month notice period and the possibility of 

arbitration or judicial determination. None of that seemed 
remotely likely to happen in the case of suspension due 
to armed conflict. The protagonists were highly unlikely 
to give notice of suspension, let alone wait three months 
before suspending. In many instances, there might be a de 
facto suspension of the treaty, which was contrary to the 
spirit, at least, of draft article 3. If such a de facto auto-
matic suspension occurred in some cases, he wondered 
whether the Working Group should not discuss the pos-
sibility of considering termination, which was generally 
not likely to occur, separately from suspension, which 
was a much more likely outcome.

20. Secondly, if the process for suspension under the 
1969 Vienna Convention applied to parties exercising their 
individual or collective right of self-defence, he wondered 
whether the draft articles really provided any recognition 
at all of the illegality of armed conflict. After all, in the 
absence of a provision in the draft articles equivalent to 
article 9 of the resolution of the Institute of International 
Law adopted in 1985, prohibiting an aggressor State from 
suspending or terminating a treaty, the aggressor State 
was equally entitled to invoke draft article 8 and follow 
the 1969 Vienna Convention procedure for suspending the 
treaty. So, although draft article 10 appeared to distinguish 
between the aggressor and the victim of armed conflict—
the State exercising the right of self-defence—perhaps all 
it really did was to recognize explicitly in the case of the 
victim State a right that the aggressor State implicitly had 
in any case. He therefore wondered whether the revised 
draft article 10 really addressed the concerns raised in the 
Sixth Committee.

21. His third and final comment related to the “without 
prejudice” provisions, namely the draft articles that sim-
ply preserved the law in certain areas and, as the Special 
Rapporteur pointed out, while not strictly necessary, were 
useful for expository purposes. The expository function 
was indeed useful, but so many of the draft articles had 
been characterized by the Special Rapporteur as exposi-
tory and not strictly necessary that it seemed legitimate to 
ask which of the provisions were necessary, and what the 
draft articles achieved, apart from preserving the exist-
ing law in certain areas. In his view, the answer was that 
the draft articles performed at least two functions. First, 
they affirmed the principle of continuity of treaties in the 
event of armed conflict (draft article 3), and, secondly, 
they established a test of intention combined with object 
and purpose, together with some presumptions about, or 
an indicative list of, continuing treaties (draft articles 4 
and 7). It might also be said that they performed the third 
function of affirming the right to suspend in the case of 
States exercising a right of individual or collective self-
defence, but, as he had said earlier, that was just an explicit 
affirmation of a right that existed in any case. Further, as 
Ms. Escarameia had suggested, it was possible that draft 
article 8 set out a process for suspension that might not 
otherwise be apparent.

22. The other draft articles were essentially expository. 
Perhaps that was all that was necessary, but the Working 
Group might wish to reflect on whether the two areas on 
which the law had been identified and clarified constituted 
a sufficient output on the topic, or whether the draft arti-
cles should be more ambitious in scope.
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23. Mr. KAMTO said that, in deciding whether non-
international armed conflicts ought to be covered by the 
draft articles, the Commission should take account of an 
intermediate category, namely the familiar phenomenon 
of internationalized internal armed conflict. Such con-
flicts should be covered by the draft articles, but internal 
conflicts stricto sensu should not, as they did not produce 
the same kind of effects on treaties as international armed 
conflicts. Even though they could lead to non-execution 
of the treaty—for instance, as a result of fundamental 
change of circumstances—they did not fall within the 
scope of the topic.

24. On the indicia of susceptibility to termination or 
suspension of treaties, he believed that the criterion of 
intention was not sufficient, even in the context of draft 
article 4; there were numerous other possible criteria. 
That draft article was, however, interesting on account of 
its focus on the nature and extent of the armed conflict: 
the less intense the conflict, the fewer the consequences 
for the treaty. That reference hinted at the need, to which 
several speakers had adverted, for a provision expressly 
dealing with situations of aggression (as opposed to 
small-scale conflicts such as border skirmishes). Draft 
article 10 went some way towards meeting that need, 
but not far enough. A fundamental distinction needed to 
be drawn between wars of aggression and other types of 
armed conflict that could have an impact on the principle 
of continuity of treaties. The distinction between the two 
forms of conflict should also go hand in hand with a dis-
tinction between suspension and termination of the treaty. 
Perhaps a war of aggression, the most serious form of 
armed conflict, would automatically entail suspension –
unless the State that was victim of the aggression decided 
to continue the application of the treaty—without neces-
sarily leading to the termination of the treaty. Termination 
would occur only if the victim State took the initiative 
in notifying the aggressor State thereof. As a number of 
members had noted, a provision reflecting article 9 of the 
1985 resolution of the Institute of International Law, cov-
ering States committing aggression, should be included 
in the draft.

25. A provision along the lines of draft article 7 was 
also well worth including. He was, however, concerned at 
the illustrative way in which it was worded, particularly 
in the list of types of treaty given in paragraph (2), the 
effect of which was to diminish rather than strengthen the 
normative authority of the draft article. The list should 
be retained, but in the commentary rather than the draft 
article itself.

26. With regard to draft article 12, he wondered whether 
“third States” were necessarily “neutral”, in the sense of 
that word under international law. If the two terms were 
not synonymous, it would suffice to omit the phrase 
“as neutrals”, since third States were by definition not 
involved in the armed conflict. On draft article 13, he 
wondered whether a material breach was indeed a tradi-
tional cause for the termination of a treaty. As for draft 
article 14, the wording of the French-language version 
should be tightened up.

27. Lastly, he welcomed the Special Rapporteur’s 
proposal to establish a working group on the topic, and 

supported Mr. Pellet’s proposals on the working group’s 
mandate and the questions that required clarification or 
further study.

28. Mr. VÁZQUEZ-BERMÚDEZ, referring to draft 
article 9, said that in accordance with the principle of con-
tinuity of treaties, the aim of which was to create stabil-
ity for treaties as a corollary of the principle pacta sunt 
servanda, if the effect of an armed conflict had been the 
suspension of the treaty, it must be presumed that, once 
the conflict was over, the treaty must be automatically 
resumed, unless it specifically provided otherwise. Under 
draft article 9, however, the resumption of a treaty sus-
pended as a consequence of an armed conflict was made 
to depend on the intention of the parties at the time the 
treaty was concluded, and that intention was to be deter-
mined in accordance with the provisions of articles 31 and 
32 of the 1969 Vienna Convention and with the nature and 
extent of the armed conflict in question. The provision, 
however, brought the same problems that affected draft 
article 4: where the treaty contained no explicit reference 
to the intention of the parties, it would be necessary to 
determine first whether there had been such an intention 
with regard to suspension or termination, and, secondly, 
whether there had been an intention for a suspended treaty 
to be resumed. He had already pointed out that, in some 
cases, a presumed intention might be fictitious. Draft arti-
cle 9, paragraph (2), and draft article 4 should specify that 
the intention was to be determined, not in accordance with 
the nature and extent of the armed conflict in question, 
but in the context of that armed conflict, particularly if 
draft article 9 referred to the intention of the parties at the 
time the treaty was concluded. In that context, he won-
dered why draft articles 4 and 9 referred to the “nature and 
extent” of the armed conflict, whereas draft article 2 (b) 
referred to the “nature or extent” of armed operations.

29. Draft article 8 referred the reader to articles 42 to 45 
of the 1969 Vienna Convention. Article 44, paragraph 1, 
of that Convention, in turn, referred the reader to arti-
cle 56, paragraph 1 (b) of which referred to the “nature 
of the treaty”. The point was that, under article 56, two 
criteria were given for determining whether a treaty con-
taining no provision regarding termination, denunciation 
or withdrawal was subject to denunciation or withdrawal, 
namely the intention of the parties and the nature of the 
treaty. In his view, “nature” referred to the subject matter 
of the treaty. The 1969 Vienna Convention thus contained 
two complementary criteria—one subjective and the other 
objective—that should also be applied to the susceptibil-
ity to suspension or termination of a treaty in the event of 
armed conflict.

30. That being so, the title of draft article 7 should read: 
“Continued operation of treaties on the basis of necessary 
implication from their nature”. The indicative list of trea-
ties appearing in paragraph (2) of the draft article would 
thus be based on the second criterion, the nature of the 
treaty, although the object and purpose test would, of 
course, remain, since the object and purpose of the treaty 
was part of the process for determining the intention of 
the parties.

31. In draft article 14, the word “competence” should 
be replaced by “capacity”, in line with the text of draft 
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article 5 bis. In draft articles 3, 5 and 14, the term “par-
ties” [to the armed conflict] should be replaced by 
“States parties”, as the former concept had a wider sense 
in international humanitarian law. If the omission of the 
word “States” was intentional, he would like to hear the 
reason why.

32. When considering draft articles 10 and 11, which 
constituted a step in the right direction, the Working Group 
should pay particular attention to the question of the right 
to individual or collective self-defence and the legitimate 
use of force under the Charter of the United Nations. In 
particular, it should, in considering the role of the Security 
Council in determining whether an act of aggression had 
taken place under Article 39 of the Charter of the United 
Nations, also take into account the fact that the Security 
Council—which was a political body par excellence—
had, on a few occasions, indeed determined that a State 
was an aggressor. Perhaps the Institute of International 
Law had had that situation in mind when including in 
article 9 of its resolution of 1985 a reference to General 
Assembly resolution 3314 (XXIX) of 14 December 1974.

33. Mr. KAMTO said that, if draft article 10, or a 
similar provision, were to be retained, it would be essen-
tial to discuss the last phrase regarding a later determina-
tion by the Security Council of a State as an aggressor. 
Admittedly, under the Charter of the United Nations, 
the Security Council was the sole United Nations body 
which had jurisdiction to determine the existence of an 
act of aggression, but in fact other United Nations bodies 
were also competent in that respect. For example, in the 
case concerning Military and Paramilitary Activities in 
and against Nicaragua, the ICJ had found that the United 
States had breached its obligation under international 
customary law not to use force against another State. 
Similarly, other instances of the use of force had been 
termed “aggression” in some General Assembly resolu-
tions. Draft article 10 should not therefore refer only to 
the Security Council in that connection.

34. Mr. CAFLISCH said that the mandate of the Work-
ing Group would not be to present draft articles. It would 
try to determine what direction the Commission’s debates 
should take and would tackle some substantive issues. If 
the Working Group attempted to address in depth all the 
numerous subjects raised by various speakers, it would 
still be meeting six months later. It would therefore have 
to concentrate on certain concerns, on which it would then 
submit a report which would, he hoped, have the approval 
of the Special Rapporteur. While the question raised by 
Mr. Vázquez-Bermúdez was undeniably of great signifi-
cance, it was a moot point whether it should be considered 
in the Working Group.

35. Mr. FOMBA, endorsing the comments made by 
Mr. Pellet at the 2926th meeting, said that in draft arti-
cles 10 and 11, it would be better to focus on the impact 
of the principle that the use of force was prohibited. To 
that end, the content and structure of draft article 10 could 
be reconsidered, with a view to emphasizing the main 
adverse consequence for the aggressor State, as outlined 
in article 9 of the resolution adopted by the Institute of 
International Law in 1985, and the main beneficial con-
sequence for the State which, as the victim of aggression, 

was exercising its right to either individual or collective 
self-defence, as described in article 7 of the same reso-
lution. Nevertheless, the Commission should then exam-
ine the contents of articles 7 and 9 of the resolution in 
order to ascertain whether all the elements thereof were 
still entirely necessary and justified. Some thought should 
likewise be devoted to the subsidiary consequences to be 
inferred from the two main consequences.

36. The content and structure of draft article 11 should 
be reviewed and the “without prejudice” formula dropped. 
As Mr. Pellet had suggested, in that context some consid-
eration should also be given to the question of peacekeep-
ing operations under Chapter VII of the Charter of the 
United Nations.

37. The CHAIRPERSON, speaking in his capacity as a 
member of the Commission, said that the very rich debate 
had shown not only that the excellent report presented by 
the Special Rapporteur had been rigorous, methodical and 
the fruit of thorough research, but also that there was agree-
ment on many points. Differences remained as to whether it 
was appropriate to include articles on other subjects already 
covered by existing standards or provisions of international 
law. Like the Special Rapporteur, he thought that those 
areas should be covered in the draft articles.

38. The Working Group was also faced with the arduous 
task of reconciling wide differences of opinion on a num-
ber of other issues, especially in draft article 10. It was 
clear that, although Article 51 of the Charter of the United 
Nations gave a State the immediate or automatic right 
to respond to an armed attack, neither the Charter of the 
United Nations nor any other international instrument had 
regulated the legal consequences of that unilateral act of a 
State. Hence it was up to the Security Council to determine 
the consequences of that armed attack or act of aggres-
sion. Yet, as Mr. Vázquez-Bermúdez and Mr. Kamto had 
pointed out, Security Council practice in that respect was 
relatively scarce. It was even possible that the Security 
Council might not take any action, either on account of 
the complexity of the matter, or because the victim or the 
aggressor State was one of its permanent members. More-
over, he shared the concerns of the United Kingdom that 
the unilateral right of a State to suspend a treaty might be 
inimical to the stability of treaty relations.198

39. Nevertheless, since the Institute of International Law 
had passed its resolution on the effects of armed conflicts 
on treaties in 1985 a number of developments had occurred, 
one of them being the adoption of instruments and conven-
tions on weapons of mass destruction, a matter of grow-
ing importance in the twenty-first century. All 33 States of 
the region had become parties to the 1967 Treaty for the 
Prohibition of Nuclear Weapons in Latin America (“Treaty 
of Tlatelolco”), which had in turn inspired similar treaties 
in the South Pacific, South-East Asia, Africa and Central 
Asia. Nevertheless, if such treaties were to be effective, the 
nuclear powers must undertake to respect the nuclear dis-
armament process and not to use nuclear weapons against 
the States parties. In the years following the adoption of the 
Treaty of Tlatelolco, various States including France had 
signed Additional Protocol I to the Treaty, in which they 

198 A/C.6/60/SR.20 (see footnote 191 above), para. 1.
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undertook to maintain the denuclearized status of the ter-
ritories for which they were internationally responsible in 
Latin America and the Caribbean—which, in the case of 
France, were French Guiana, Guadeloupe and Martinique. 
In the 1970s, China, France, the Union of Soviet Socialist 
Republics, the United Kingdom and the United States of 
America had signed Additional Protocol II, in which they 
undertook not to use nuclear weapons against the parties 
to that instrument. Nevertheless, on signing the additional 
protocols, France had issued interpretative declarations to 
the effect that, if one of the parties to the treaty attacked its 
territories with conventional weapons, it would no longer 
consider itself bound by the treaty and reserved the right 
to use nuclear weapons in those circumstances. That was 
a matter of concern to the Latin American and Caribbean 
States, which were striving to bring about general and com-
plete disarmament.

40. It was therefore all the more disquieting that, accord-
ing to one possible interpretation of draft article 10, a 
country would be entitled to use nuclear weapons. While 
he was pleased that Mr. Yamada had raised the issue, he 
disagreed with the view he had expressed. His own per-
sonal belief was that in times of armed conflict, it was 
possible to suspend certain clauses, such as the inspection 
clauses, of treaties prohibiting weapons of mass destruc-
tion, but that their substantive provisions should remain 
in operation. One solution might be to replace draft arti-
cle 10 with article 9 of the 1985 resolution of the Insti-
tute of International Law. The other solution, proposed by 
Mr. Yamada, would be to include in the list in draft arti-
cle 7 a reference to instruments or conventions on weap-
ons of mass destruction, possibly distinguishing between 
the substantive and procedural aspects of those treaties. In 
any event, that was a matter that merited the scrutiny of 
the Working Group.

41. Mr. BROWNLIE (Special Rapporteur), summing 
up the debate, said that it had highlighted areas, such as 
the status of internal armed conflicts, in which members 
of the Commission held converging views. While he 
confessed to having felt some intellectual resentment at 
having to redraft article 10, since he considered that draft 
article 3 should apply anyway, he was willing to “go with 
the flow” and to bow to social pressure by reformulating 
that draft article.

42. He had approached the topic from three overlapping 
perspectives. First, like a research student embarking on a 
thesis, he had delved into the literature on the subject. The 
Secretariat had greatly assisted him by locating the sub-
stantial amount of material which existed. Although some 
monographs and articles dated back to the First World War 
or earlier, he considered that they were still of relevance. 
His three reports were largely based on State practice and 
what knowledge could be gleaned from learned authors. 
The commentary to draft article 7 in his first report199 sum-
marized much of the State practice, by which he meant 
State practice based on opinio juris concerning the effect 
of armed conflicts on treaties, rather than on related sub-
jects such as fundamental change of circumstances or 
material breach.

199 Yearbook … 2005, vol. II (Part One), document A/CN.4/552.

43. Secondly, the draft articles constituted a clear but 
careful reflection of the fact that he had adopted the prin-
ciple of stability, or continuity, as a policy datum. One of 
the difficulties shared by all the members of the Commis-
sion was that of understanding what was actually entailed 
by that principle. The Commission should not appear to 
espouse the view that an armed conflict never had any 
effect on treaties. A delicate balance was required between 
the principle of the integrity of treaties and the realities 
of different situations. His policy prejudice in favour of 
the principle of continuity was therefore qualified by the 
need to reflect the evidence in State practice that, to some 
extent, armed conflict did indeed result in the suspension 
or termination of treaties.

44. The third—and quite important—perspective was 
an attempt to protect the project by carefully segregating 
other, controversial areas that probably lay outside the 
scope of the topic as approved by the General Assembly. 
His dilemma was therefore not merely one of presentation. 
The drawing of a boundary between the topic selected 
and adjacent areas of international law was a problem fre-
quently encountered in the issues considered by the Com-
mission; the expulsion of aliens, for example, was also 
linked to other topics. Nevertheless, that problem was 
compounded by a semi-constitutional issue. It had always 
been his understanding that the Commission, along with 
many other bodies, faced a glass ceiling which prevented 
it from dealing with matters of law which might lead 
to the amendment of the Charter of the United Nations. 
The 1974 definition of aggression in General Assembly 
resolution 3314 (XXIX), for example, had been adopted 
only after strenuous efforts. That was why he had used 
“without prejudice” clauses. When a former member of 
the Commission, Mr. Economides, had, for good reasons, 
suggested that the Commission should place the use of 
force by States on its long-term programme of work, the 
reaction had been an uneasy silence, the feeling being 
that it was not for the Commission to tackle such issues, 
the consideration of which would not be acceptable to 
the General Assembly. Indeed, when it had approved the 
current topic for consideration by the Commission, the 
General Assembly had probably never supposed that the 
Commission would venture so close to the borderline 
with the law relating to the use of force by States.

45. Turning to the issues brought up during the debate, 
he said that in discussing draft article 1 on the scope of 
the subject, Mr. Fomba had raised the question of the sta-
tus of treaties that were provisionally applied. He himself 
had raised it in both the first and third reports and had no 
strong position on it. It was quite a detailed and techni-
cal matter, however, and a collective view needed to be 
developed on whether such treaties should be included.

46. The question of the treaties of international organi-
zations would no doubt be one of the issues of principle 
to be considered by the Working Group. Some members 
seemed not to have made a clear distinction between the 
question of whether the effects of armed conflict on trea-
ties of international organizations was a viable subject—
which it probably was—and the very different question of 
whether it could be grafted on to the topic that the General 
Assembly had requested the Commission to study. With 
all due respect to those who wished to see it included, he 
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did not think the General Assembly had envisaged that 
possibility; he himself certainly had not.

47. Draft article 2 (b) on the definition of armed conflict 
was central to the Commission’s endeavour, yet it also 
came perilously close to the borderline with other areas 
of international law. The debate had revolved around the 
question of whether internal armed conflict was to be 
included, but the article was not drafted in those terms. 
It described armed conflict as a state of war or conflict 
which involved armed operations which by their nature 
or extent were likely to affect the operation of treaties. A 
number of speakers had made the point that the intensity 
of the armed conflict was of great relevance, but the pre-
sent drafting covered that point, with the use of the phrase 
“by their nature or extent”. Armed conflict should not be 
defined in quantitative terms; everything depended on the 
nature not only of the conflict but also of the treaty provi-
sion concerned. At least one speaker had also made the 
point that the Commission’s definition would inevitably 
be cited in the world at large. Draft article 2 (b) was not, 
however, a categorical definition, but was quite flexible.

48. He had always considered draft article 3 to be prob-
lematical, and had said as much in paragraph 28 of his 
first report. There were three interrelated aspects of the 
provision. The first was the temporal aspect: the treatment 
was deliberately chronological. The main thrust of the 
resolution adopted by the Institute of International Law in 
1985 had been that the incidence of armed conflict, law-
ful or unlawful, did not as such terminate or suspend the 
operation of a treaty, and that was all draft article 3 said. 
At a later stage, when the legality of the situation came 
to be assessed on the basis of the facts, the question of 
the applicable law might arise, and that law might not be 
the Charter of the United Nations. It could be a Security 
Council resolution under Chapter VII of the Charter of 
the United Nations or any one of several other applicable 
laws relating to the use of force.

49. The second aspect was that of continuity. Several 
speakers had said that draft article 3 stated the principle of 
continuity, and some had urged that this principle should 
be stated even more strongly. The difficulty was, however, 
that the draft article was deliberately not formulated in 
terms of the principle of continuity. One might say that it 
stated that principle indirectly, and that was probably true, 
but the idea came out much more clearly, though again 
mainly by inference, in draft articles 4, 7 and 9.

50. The third aspect of draft article 3 was that it was 
precisely the text that the Institute of International Law 
had adopted, after a great deal of discussion, in 1985. It 
had been a major historical advance in expert opinion that 
a significant majority of members of the Institute, from 
different nationalities and backgrounds, had been willing 
to move to that position. Thus, draft article 3 had a cer-
tain monumental significance that the Commission should 
try to retain. It was also necessary to preserve a proper 
relationship between draft articles 3 and 4, the first being 
a preventive principle and not strictly substantive, as he 
pointed out in paragraph 28 of his first report.

51. In draft article 4, he had carefully avoided saying 
that intention was the test or using the term in the abstract. 

The issue was one of interpretation in accordance with 
articles 31 and 32 of the 1969 Vienna Convention. More-
over, draft article 4 also referred to the nature and extent 
of the armed conflict. Some speakers had suggested that 
a more direct reference was needed to specific criteria 
of compatibility, but he believed that those criteria were 
already covered, and that adding the phrase “principles of 
compatibility” would not make things easier. Relabelling 
might work in the world of politics, but it did not work in 
international law. Ms. Xue had pointed out that the ref-
erence to intention at the time the treaty was concluded 
must be qualified in the light of articles 31 and 32 of the 
1969 Vienna Convention, which referred, inter alia, to the 
subsequent practice of the parties as evidence of intention.

52. Furthermore, in judicial practice, when discussing 
other topics of the law of treaties, intention was constantly 
referred to. It was sometimes called consent. Standard 
dictionaries, for example the Dictionnaire de la termi-
nologie du droit international edited by Jules Basdevant, 
had an entry on intention in which the PCIJ was quoted.200  
A more modern source, Jean Salmon’s Dictionnaire de 
droit international public, contained a whole series of 
quotations on intention, from the ICJ and other sources.201 
Intention should accordingly not be dismissed as some 
kind of unsophisticated and outdated aberration. Besides, 
if intention were to be set aside, what would happen when 
there was direct evidence of it? Should that evidence be 
ignored? Mr. Yamada had given a number of examples 
of such evidence, to which one might add notes of dip-
lomatic conferences—records kept by individual delega-
tions or jointly. It was simply not true that States never 
envisaged what would happen in the event of an armed 
conflict. In the Gabčíkovo–Nagymaros Project case, the 
Court had relied upon a set of treaty provisions that were 
derelict and that neither party had been applying, but had 
done so to avoid having to declare a non liquet.

53. True, intention was often constructed—in that 
sense, it was fictitious. But did that matter? If intention 
was deliberately disregarded, there would often be no 
legitimate basis for approaching a problem. The real dif-
ficulty was proving intention, and the treaty must always 
be linked with the nature of the armed conflict concerned. 
That created another factual challenge and possible dif-
ficulties in establishing proof.

54. Draft article 6 bis had attracted a good deal of valid 
criticism and would need further work. His instructions 
had been to take into account what the ICJ had said in its 
advisory opinion in the case concerning the Legality of 
the Threat or Use of Nuclear Weapons, yet he now real-
ized that the text should also refer to the 2004 advisory 
opinion on the Legal Consequences of the Construction of 
a Wall in the Occupied Palestinian Territory.

55. Draft article 7, which he hoped would be retained 
in one form or another, had an important function. While 
State practice was not as plentiful as might be desired, in 
certain categories such as treaties creating a permanent 
status it was still fairly abundant. Draft article 7 was the 
vehicle for expressing that State practice in an orderly way. 

200 Paris, Sirey, 1960, p. 341.
201 Brussels, Bruylant, 2001, pp. 593–594.
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It put the principle of continuity to work in the text with-
out actually spelling it out. The Commission had to decide 
whether to include in the list in paragraph 2 treaties codify-
ing jus cogens rules. The Secretariat memorandum202 had 
suggested that such treaties should be included, but that 
raised the problem of borderlines with other subjects. He 
was not sure that it was even technically correct to include 
such treaties, and if they were to be included, yet another 
“without prejudice” clause would be necessary. Through-
out its work on State responsibility, the Commission had 
carefully avoided straying into the sphere of jus cogens.

56. On draft article 10, the general view might be that 
the references to the law relating to the use of force should 
be strengthened. In its new, redrafted version, the draft 
article was a fairly careful compromise, and to go any fur-
ther might be to venture into uncharted juridical territory.

57. One general problem was the question of the extent 
to which the draft articles should refer to other fields of 
international law such as neutrality or permanent neutral-
ity. Armed conflict was self-evidently an ineradicable part 
of the topic, but other areas like neutrality were genuine 
borderline cases. As to other aspects of the law of trea-
ties, draft article 13 simply made the obvious point that 
the draft was without prejudice to the provisions already 
set forth in the 1969 Vienna Convention. As in the law of 
torts, there might be several overlapping causes of action. 
Thus, the effect of war on treaties might be paralleled 
by other types of fundamental change of circumstances. 
Separability had not been overlooked, but deliberately left 
aside, although it could be argued that it was a subset of 
the whole question of evidence of intention.

58. There was also the problem of sources of law, which 
arose in the context of draft article 7. In categories such 
as the law relating to diplomatic relations, there was very 
little explicit or direct evidence of the effect of armed 
conflict. However, one could to some extent draw safe 
inferences from the literature, as could be seen from the 
Secretariat memorandum. Thus, although there was little 
or no State practice supporting the inclusion of some of 
the categories in draft article 7, there were some reputable 
legal sources that could be relied on.

59. He apologized to Mr. Kolodkin for the omission 
from paragraph 12 of the third report of the Russian Fed-
eration as one of the States opposed to inclusion of inter-
nal armed conflict in the scope of the draft. The tally now 
was 10 States opposed to inclusion and 10 in favour.

60. The expository style of drafting would, he hoped, be 
maintained. If the draft were couched in the language of 
a diplomatic conference involving two not very friendly 
parties, the result would be a very mathematical or very 
political text that would not really be helpful to the Com-
mission’s end users. Draft articles 3 to 7 were meant to be 
read together and sequentially, not in isolation from one 
another.

The meeting rose at 12.40 p.m.

202 A/CN.4/550 and Corr.1–2 (see footnote 164 above).
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Reservations to treaties (continued)*(A/CN.4/577 
and Add.1–2, sect. C, A/CN.4/584, A/CN.4/586, A/
CN.4/L.705)

[Agenda item 4]

rePort of the drafting Committee

1. The CHAIRPERSON invited the Chairperson of the 
Drafting Committee to introduce the report of the Draft-
ing Committee on the topic “Reservations to treaties” (A/
CN.4/L.705).

2. Mr. YAMADA (Chairperson of the Drafting Com-
mittee) said that at its 2891st meeting, on 11 July 2006, 
the Commission had decided to refer draft guidelines 
3.1.5 to 3.1.13, 3.2, 3.2.1 to 3.2.4, 3.3 and 3.3.1 to the 
Drafting Committee.203 The draft guidelines fell into four 
general clusters, namely: (a) draft guidelines concerning 
various ways of addressing the definition of the object and 
purpose of the treaty (draft guidelines 3.1.5 and 3.1.6); 
(b) draft guidelines concerning different kinds of reserva-
tions that would help to elucidate the notion of incom-
patibility with the object and purpose of the treaty (3.1.7 
to 3.1.13); (c) draft guidelines concerning competence to 
assess the validity of reservations (3.2 and 3.2.1 to 3.2.4); 
and (d) draft guidelines concerning the consequences of 
the invalidity of a reservation (3.3 and 3.3.1). The Draft-
ing Committee had considered the draft guidelines in 
question for eight meetings but had so far managed to 
complete only those in the first two clusters. He wished to 
pay a tribute to the Special Rapporteur, whose mastery of 
the subject and spirit of cooperation had greatly facilitated 
the Drafting Committee’s work, and to thank the members 
of the Drafting Committee for their active participation.

3. Introducing the first cluster of draft guidelines (3.1.5 
and 3.1.6), he said that the Committee had had before it 
three alternative texts for draft guideline 3.1.5. The first 
two, entitled “Definition of the object and purpose of the 
treaty”, had been based on the proposals made by the 
Special Rapporteur in his tenth report204 and in the note 
presented by the Special Rapporteur in 2006.205 The third 

* Resumed from the 2920th meeting.
203 Yearbook … 2006, vol. I, 2891st meeting, p. 151, para. 44.
204 Yearbook … 2005, vol. II (Part One), document A/CN.4/558 and 

Add.1–2.
205 Yearbook … 2006, vol. II (Part One), document A/CN.4/572.
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alternative had also been based on a proposal by the Spe-
cial Rapporteur in paragraph 8 of his note and had been 
entitled “Incompatibility of a reservation with the object 
and purpose of the treaty”. While the Drafting Committee 
had chosen the third alternative, which it considered to 
be in line with the language of the 1969 and 1986 Vienna 
Conventions, the text had nevertheless been the subject 
of lengthy discussion. First, it had been pointed out that 
the phrases “serious impact” on “essential rules, rights or 
obligations” “indispensable to the general architecture 
of the treaty” virtually established a three-tiered thresh-
old of seriousness, essentiality and indispensability that 
was considered to be too high by some members. The 
Drafting Committee had finally compressed the wording 
by adopting the notion of “essential element”. The com-
mentary would clarify that the essential element tran-
scended a treaty provision and contextually embraced a 
rule, right or obligation as well as the terms of the treaty 
as a whole. The unduly strong term “indispensable” had 
been replaced by “necessary”. Secondly, it had been con-
sidered that the English expression “general architecture” 
posed difficulties in terms of scope and meaning. The 
Drafting Committee had therefore replaced “architec-
ture” by “thrust”, which was closer to the original French 
“économie générale”, although it remained mindful of 
the legal imprecision of that phrase, which might have to 
be reviewed on second reading. Thirdly, on the question 
of whether a treaty had a “raison d’être”, some members 
had requested that the reference to that concept should be 
deleted as it was too general and demanding, especially 
since it was not always possible to indicate just what the 
“raison d’être” of a treaty was. The commentary would 
reflect that viewpoint. Lastly, the Committee had decided 
to replace the phrase “thereby depriving it of its raison 
d’être”, seen as too demanding, by “in such a way that the 
reservation impairs the raison d’être of the treaty”.

4. In the case of draft guideline 3.1.6, whose title, 
“Determination of the object and purpose of the treaty”, 
remained unchanged, the Drafting Committee had had 
before it a proposal submitted by the Special Rapporteur 
in his tenth report. Several changes had been made to the 
text. First, the two paragraphs that had comprised the 
original draft guideline had been collapsed into one, the 
first sentence being a simplified version of the original 
paragraph 1. The reference to the preamble and annexes 
in the original paragraph 2 had been deleted, on the under-
standing that they were covered by the first sentence and 
that the commentary would offer an appropriate clarifica-
tion. The rest of that paragraph was now captured in the 
second sentence of the draft guideline, in which the words 
“the title of the treaty” had been moved to the beginning 
and the phrase “the articles that determine its basic struc-
ture” had been deleted. That matter would be addressed 
in the commentary. The Drafting Committee had moved 
away from the structure and language of article 31 of the 
1969 Vienna Convention, thus accentuating the focus on 
guidelines while remaining faithful to the Commission’s 
practice of avoiding the reproduction of texts of conven-
tional articles in separate guidelines. Some members had 
felt that the reference to the “subsequent practice” of the 
parties should be addressed in the commentary because 
subordinating reservations to such practice might give 
rise to complications that would have a bearing on the 
equality of the parties. Others, however, had felt that such 

inequality was a remote possibility and that, in practice, 
parties to a treaty took subsequent practice into account. 
In the final analysis, the Drafting Committee had consid-
ered that the phrase “where appropriate” was sufficiently 
flexible to allow the inclusion of subsequent practice in 
the text.

5. The draft guidelines in the second cluster (3.1.7 to 
3.1.13) were intended to constitute examples of the type 
of reservations that could be interpreted as incompatible 
with the object and purpose of the treaty. In that sense, 
they contributed to the understanding and further refine-
ment of the notion of “object and purpose of the treaty”.

6. The title originally proposed for draft guideline 3.1.7, 
“Vague, general reservations”, had been retained, the 
comma having simply been replaced by “or”. It was 
anticipated that the terms “vague” and “general” would 
be explained in the commentary. During the course of the 
discussion it had been suggested that the draft guideline 
should be framed in positive terms and placed in the second 
part, dealing with questions of form. However, it was soon 
recognized that vague or general wording could be used 
deliberately in a reservation in order to sidestep the object 
and purpose of the treaty. Accordingly, it had been deemed 
necessary to mention compatibility with the object and 
purpose of the treaty, in order to bring the draft guideline 
within the realm of the part under consideration. It should 
be noted that “shall” had been used instead of “should”; 
the inclusion of the phrase “in particular” was aimed at 
accommodating the possibility of determination for other 
purposes, such as “effect” and “meaning” which, while 
essential, were not the subject matter of the draft guideline. 
The term “worded” had been preferred to “formulated”, as 
it placed emphasis on the content of the reservation.

7. The original title of draft guideline 3.1.8, “Reserva-
tions to a provision that sets forth a customary norm”, had 
been replaced by “Reservations to a provision reflecting 
a customary norm” as a consequence of changes made 
to the text of the guideline. During the discussion, the 
Drafting Committee had sought to respond to some views 
expressed regarding the wording of paragraph 1, which 
had been inverted to focus on the treaty provisions that 
were subject to reservation rather than on the customary 
nature of the norm. The verb “reflects” rather than “sets 
forth” was intended to accentuate, as it did in the dictum of 
the ICJ in the Military and Paramilitary Activities in and 
against Nicaragua case, the independent existence of a 
customary law, irrespective of its codification or embodi-
ment in a treaty provision, without taking any position on 
the form or the substance. The commentary would address 
the time element by noting that treaty provisions reflected 
a customary norm at the time a reservation was made. In 
addition to providing for the formulation of a reservation 
to a treaty provision that reflected a customary norm, the 
Drafting Committee had considered it useful to add a 
positive element, namely that the customary character of 
a treaty provision was a pertinent factor for the assess-
ment of the validity of the reservation. The logical conse-
quence of the proposition in paragraph 1 in relation to a 
customary norm was intimated in paragraph 2. The words 
“in relations between” had been replaced by “which shall 
continue to apply as such between” in order to give the 
text clarity and emphasize the continuing effect of the 
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customary norm, irrespective of whether a reservation had 
been made to a treaty provision. The phrase “which are 
bound by that norm” at the end of the paragraph sought 
only to emphasize that the customary norm continued to 
apply in situations where the reservation related to a dis-
pute settlement provision of the treaty in question.

8. The title of draft guideline 3.1.9, “Reservations to 
a provision setting forth a rule of jus cogens”, had been 
changed to “Reservations contrary to a rule of jus cogens”. 
It had been changed as a result of the discussions on the 
substance of the draft guideline which had reflected the 
doctrinal difficulties of the subject as well as the incon-
clusiveness of the debate in plenary. The first issue had 
been to decide whether a different guideline on jus cogens 
was necessary, since draft guideline 3.1.8 dealt with a 
customary norm and provided a solution which logically, 
but not necessarily ideologically, was equally applicable 
to jus cogens. The view had been expressed that such a 
guideline was necessary not only because of the distinct 
characteristics of a jus cogens norm but also in the light 
of the recent judgment of the ICJ in the case concerning 
Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide. Another issue that the 
draft guideline as originally formulated did address was 
a situation in which a treaty had nothing to do with a jus 
cogens norm but a reservation made to that treaty did have 
a bearing on such a norm. It had been stressed that the 
making of a reservation did not necessarily constitute a 
breach of an obligation and that an alteration of an obliga-
tion should not affect the peremptory norm. The Draft-
ing Committee had subsequently decided to approach the 
matter from the perspective of the reservation itself, since 
the reservation could not, through its legal effects, affect 
a treaty in a way contrary to jus cogens. Consequently, it 
had been decided to track more closely the definition of a 
reservation found in the Vienna Convention, but in a more 
simplified version, and the result was the text set out by 
the Drafting Committee in its report.

9. Draft guideline 3.1.10, whose title, “Reservations to 
provisions relating to non-derogable rights”, remained 
unchanged, had been the subject of extensive discussion. 
First, there had been a consensus on the need to give the first 
sentence a negative formulation to emphasize the excep-
tional nature of the possibility of formulating a reservation 
to a non-derogable right. The words “may formulate a res-
ervation ... providing” had thus been replaced by “may not 
formulate a reservation... unless”. The Drafting Committee 
had then discussed whether a reservation should relate to 
a treaty provision or to the treaty as a whole, including the 
regime that it established. That problem could be solved by 
deleting the words “treaty provision” and leaving only a 
reference to “treaty” or by replacing the word “provision” 
with “treaty” wherever it appeared in the text. Thirdly, 
after deciding on the change to a negative formulation, 
the Drafting Committee had discussed which phrase—
“compatible with the essential rights and obligations aris-
ing out of that treaty” or “preserves the essential rights 
and obligations arising out of the treaty”—was preferable 
in the second part of the first sentence. It had been noted 
that while the two alternatives could be used interchange-
ably, the former flowed more logically from the language in 
the second sentence. That had led the Drafting Committee 
to consider whether the “essential rights and obligations” 

arising out of the treaty, mentioned in the first sentence, 
were coterminous with the “object and purpose of the pro-
vision” cited in the second sentence. Some members saw 
a disconnect between the two sentences and stressed the 
need for better coherence. Others considered that the two 
sentences addressed separate issues and thought that they 
should be separated into two paragraphs, while retaining 
the test of incompatibility with the object and purpose of 
the treaty in the second sentence. That minority view would 
be reflected in the commentary. The majority, however, had 
felt that the draft guideline dealt with a single issue. Since 
the guideline, like others in the same cluster, already dealt 
with matters of compatibility or incompatibility with the 
object and purpose of the treaty, it had been considered that 
the deletion of the reference to object and purpose in the 
second sentence would not obscure the intention. In fact, 
for a derogation to be made to a non-derogable right, it had 
to be compatible with the essential rights and objections 
arising out of the treaty. The term “shall” had been used in 
preference to “must”.

10. Draft guideline 3.1.11, whose original title—
“Reservations relating to the application of domestic 
law”—had been simplified to read “Reservations relating 
to internal law”, constituted another illustration of a res-
ervation that could be incompatible with the object and 
purpose of the treaty if it purported to make application 
of the treaty subject to the integrity of domestic law. It 
had been pointed out that the draft guideline was related 
to draft guideline 3.1.7 in the sense that vague or general 
reservations very often referred to unspecified provisions 
of international law, including a State’s constitution. In 
any event, a reservation could belong to more than one 
category. The Drafting Committee had opted, for clarity’s 
sake, to delete the double negative in the final part of the 
guideline and to replace the phrase “only if it is not incom-
patible” with the phrase “only insofar as it is compatible”. 
It had also been observed that while the French expression 
“droit interne” could be used both for States and inter-
national organizations, the English equivalent, “domes-
tic law”, could only be applied in respect of States and 
was seldom used in an international setting. The Drafting 
Committee, recalling that the expressions “internal law of 
a State” and “rules of an international organization” were 
used in article 46 of the 1986 Vienna Convention, had 
decided to use similar wording in the English text of the 
draft guideline. Since some members had also felt that the 
guideline had to be more precise, the Drafting Committee 
had added the words “specific norms” after “integrity of” 
in order to broaden the scope to include case law or even 
unwritten rules. The Drafting Committee had also decided 
that it would be better to repeat the expression used in the 
definition of reservations (draft guideline 1.1.1, “Object 
of reservations”) and to replace the phrase “the applica-
tion of a provision of a treaty” with “the legal effect of 
certain provisions of a treaty or of the treaty as a whole”. 
Lastly, there had been some question as to whether the 
title ought to be modified in order to reflect the content of 
the draft guideline more accurately, but the Drafting Com-
mittee had ultimately felt that the phrase “droit interne”, 
which would be rendered in the English text as “internal 
law” rather than “domestic law”, was sufficient, it being 
understood that when read in conjunction with the text of 
the draft guideline it would be considered to include rules 
of international organizations as well.
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11. Draft guideline 3.1.12, whose title—”Reservations 
to general human rights treaties”—had not been changed, 
dealt with reservations to general human rights treaties, 
such as the International Covenant on Civil and Political 
Rights and the International Covenant on Economic, 
Social and Cultural Rights, and not with reservations to 
treaties relating to specific rights, such as the Convention 
against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment. Although it was sometimes 
difficult to make that distinction, the draft guideline was 
meant to be applied only to general human rights trea-
ties, and an analysis of that distinction would appear in 
the commentary. There was a wide range of practice in 
that area, and the draft guideline had been worded in a 
flexible way to allow sufficient leeway for interpretation. 
The Drafting Committee had also considered whether it 
could expand the term “indivisibility” used in the original 
version by adding terms often used in human rights dis-
course such as “impartiality” and “non-selectivity”. It 
had thought, however, that it should be cautious and use 
only terms that were fairly general and relevant to res-
ervations to human rights treaties. In the final analysis, 
it had drawn on the Vienna Declaration and Programme 
of Action adopted in 1993 by the World Conference on 
Human Rights,206 paragraph 5 of which provided that 
“[a]ll human rights are universal, indivisible and interde-
pendent and interrelated”, and inserted the words “inter-
dependence and interrelatedness” in the draft guideline 
to describe the rights in respect of which a reservation 
might be incompatible with the object and purpose of the 
treaty. The Drafting Committee had also decided to add 
the words “or provision” after the words “that the right” 
in order to broaden the scope of the draft guideline. In 
the English text the phrase “account should be taken” had 
been replaced by “account shall be taken” and “rights 
set out therein” had been replaced by “rights set out in 
the treaty” for the sake of clarity, while the expression 
“general structure” had been replaced by “general thrust 
of the treaty” in order to bring the wording into line with 
draft guideline 3.1.5, Lastly, the word “seriousness” had 
been replaced by “gravity”.

 12. Draft guideline 3.1.13, entitled “Reservations to 
treaty provisions concerning dispute settlement or the 
monitoring of the implementation of the treaty”, also gave 
examples of reservations incompatible with the object and 
purpose of the treaty. In the English text, the title had been 
changed, with the word “clauses” replaced by “provi-
sions” in order to take account of a change to the chapeau, 
while in subparagraph (b) the words “its author” had been 
replaced by “the reserving State or international organiza-
tion” for the sake of clarity. The discussion had focused 
on two main points: first, some members had wondered 
whether the statement in subparagraph (a) that the provi-
sion to which the reservation related constituted the rai-
son d’être of the treaty put the threshold too high. There 
were not many treaties in which the dispute-settlement or 
monitoring mechanism provisions constituted the raison 
d’être. Other members had wondered whether a reserva-
tion relating to such provisions could be incompatible with 
the object and purpose of the treaty, bearing in mind the 
desirability of more universal participation. It had been 
pointed out, however, that the subparagraph was meant 
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to cover exactly that category of treaties, most of which 
were optional protocols whose main object was a commit-
ment to a compulsory dispute-settlement or monitoring 
mechanism. It had been proposed that the word “consti-
tutes” should be replaced by “is an expression of”, “par-
ticipates in”, “contributes to” or “is an integral element 
of”. Ultimately, the Drafting Committee had decided that 
the simplest solution would be to use the words “essen-
tial to”, a choice that was sufficiently clear, neutral and 
flexible. However, it had decided to modify slightly the 
beginning of subparagraph (a) so that it started with the 
words “The reservation” and to use a phrase taken from 
the definition of reservations (draft guideline 1.1), so that 
the subparagraph would read: “The reservation purports 
to exclude or modify the legal effect of a provision of the 
treaty essential to its raison d’être”. Secondly, the Draft-
ing Committee had wondered whether draft guideline 
3.1.13 ought to be followed by an additional draft guide-
line that would deal with reservations to provisions relat-
ing to the implementation of the treaty, such as those that 
provided for its application in internal law, which were 
essential to the effective implementation of the treaty. It 
had been pointed out that such provisions, although not 
very common, might become more frequent. The Drafting 
Committee, however, had been of the view that at the cur-
rent stage there was no need for such an additional guide-
line. That category of reservations could be covered either 
by the general draft guideline 3.1.5 or by draft guideline 
3.1.11, on reservations relating to internal law. The com-
mentary to either of those guidelines should mention that 
specific category of reservations. The text of an additional 
draft guideline relating to reservations to provisions for 
implementation of a treaty drafted by a member of the 
Commission had been provided to the Drafting Commit-
tee, but the proposal had not been formally referred to 
it by the plenary. The Drafting Committee had taken no 
action on the proposal, on the understanding that it would 
be mentioned in the commentary.

13. In conclusion, the Chairperson of the Drafting Com-
mittee commended the draft guidelines contained in the 
report of the Drafting Committee to the Commission  
(A/CN.4/L.705) for provisional adoption on first reading.

14. The CHAIRPERSON thanked the Chairperson of 
the Drafting Committee for his statement and invited the 
members of the Commission to consider the draft guide-
lines one by one before adopting the report of the Drafting 
Committee as a whole.

draft guidelines 3.1.5 to 3.1.11

Draft guidelines 3.1.5 to 3.1.11 were adopted.

draft guideline 3.1.12

15. Mr. WAKO pointed out that draft guideline 3.1.12 
was the only one that applied to a special group of trea-
ties—human rights treaties—which often protected non-
derogable rights. Such was the case, for example, with the 
Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment and the International 
Covenant on Civil and Political Rights. One might then 
wonder whether draft guideline 3.1.10 adequately covered 
the treatment of non-derogable rights in those treaties, 
since it stipulated that a reservation must be compatible 
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with the obligations arising out of a treaty. Where human 
rights treaties were concerned, however, no such a win-
dow of escape was possible: no reservation could be com-
patible with obligations relating to non-derogable rights. 
Clarification on that point would thus be welcome. More 
generally he thought it would be useful if members could 
be provided with a copy of the statement by the Chairper-
son of the Drafting Committee.

16. Mr. YAMADA (Chairperson of the Drafting Com-
mittee) said that his statement would be distributed to all 
members of the Commission. He regretted that the Spe-
cial Rapporteur was not present, as he was better quali-
fied to reply to Mr. Wako’s question. In general, when a 
reservation was made to a provision in a human rights 
treaty, it was not only draft guideline 3.1.12 but also draft 
guideline 3.1.10 that would apply. The draft guidelines 
must be taken together. Draft guideline 3.1.12 had been 
added to specify the factors that made it possible to assess 
a reservation’s compatibility with the object and purpose 
of a human rights treaty.

17. Ms. ESCARAMEIA said that, in her view, the non-
derogable nature of the rights concerned was not in doubt. 
Draft guideline 3.1.10, which contemplated the possibility 
of formulating a reservation to a provision relating to non-
derogable rights, was addressed to provisions relating to 
the regime of such rights and not to their content. There 
might be several provisions in a single treaty relating to 
the regime of a non-derogable right and one could thus 
formulate a reservation to them without disputing the 
right as such.

18. The CHAIRPERSON said he took it that Mr. Wako 
had been simply requesting clarification and was not 
opposed to the adoption of draft guideline 3.1.12.

Draft guideline 3.1.12 was adopted.

draft guideline 3.1.13

19. Mr. CANDIOTI pointed out that in the French text 
of subparagraph (b) the words “La réserve n’ait pour 
effet” should be replaced with “La réserve ait pour effet”, 
as agreed with the Special Rapporteur.

With that amendment to the French text, draft guide-
line 3.1.13 was adopted.

The draft guidelines contained in document A/
CN.4/L.705 as a whole, as amended, were adopted.

Shared natural resources (continued)* (A/CN.4/577 
and Add.1–2, sect. A, A/CN.4/580, A/CN.4/L.717)

[Agenda item 2]

fourth rePort of the sPeCial raPPorteur (continued)

20. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the fourth 
report on shared natural resources and to make comments 
thereon.

* Resumed from the 2921st meeting.

21. Mr. KOLODKIN welcomed the very short but use-
ful fourth report on shared natural resources, which dealt 
among other things with the relationship between the 
work on groundwaters and that on oil and natural gas. 
Like the Special Rapporteur, he thought that those two 
aspects of the topic called for very different approaches. 
The Commission should therefore continue with and even 
complete its consideration of the draft articles on the law 
of transboundary aquifers on second reading and then, 
and only then, look into whether it should take up oil and 
natural gas. For that purpose, an in-depth analysis of State 
practice and applicable instruments should be carried out. 
Many treaties, including those on maritime delimitation, 
contained provisions relating to hydrocarbons. Some 
were in fact reproduced in the Handbook on the Delimi-
tation of Maritime Boundaries prepared by the Division 
for Ocean Affairs and the Law of the Sea of the Office of 
Legal Affairs.207 It would be useful if the Secretariat drew 
on that document to prepare a study for the Commission 
in order to help it in making its decision.

22. Mr. CANDIOTI said that, as he understood it, the 
Commission already had a mandate to consider the ques-
tion of oil and natural gas. At best it could consider what 
form to give to its future work and whether it was advis-
able to first complete its consideration on second reading 
of the draft articles on the law of transboundary aquifers, 
but it could not go back on its decision to address that 
aspect of the topic.

23. Ms. ESCARAMEIA recalled that the Commission 
had a mandate to consider “shared natural resources”, 
which included oil and natural gas.208 If, as Mr. Kolodkin 
suggested, it undertook a study of that aspect of the topic 
before deciding whether it should deal with it or not, it 
would behave as if there were no mandate from the Sixth 
Committee. It seemed logical to first complete the con-
sideration of transboundary aquifers and then to continue 
working on oil and natural gas, as had been agreed.

24. Mr. KOLODKIN said he thought that the Commis-
sion was sufficiently autonomous to decide, after a pre-
liminary consideration of oil and gas, whether it needed 
to pursue work on that aspect of the topic.

25. Mr. SABOIA said that the comments by States on 
the draft articles on the law of transboundary aquifers 
adopted by the Commission needed careful considera-
tion, in view of the complexity of the discussion on the 
subject at the previous session of the General Assembly. 
He welcomed the fact that in its work on the topic of 
shared natural resources, the Commission had succeeded 
in preserving a crucial balance between recognition of a 
State’s permanent sovereignty over its natural resources 
and of its right to carry out activities relating to those 
resources on the one hand and, on the other hand, its duty 
not to cause significant harm to other States. The work 

207 United Nations publication, Sales No.: E.01.V.2.
208 See Yearbook … 2002, vol. II (Part Two), pp. 100–102, 

paras. 518–520. The General Assembly, in paragraph 2 of its resolution 
57/21 of 19 November 2002, took note of the Commission’s decision to 
include in its programme of work the topic “Shared natural resources”. 
See also the topical summary of the discussion in the Sixth Committee 
of the General Assembly during its sixty-first session, prepared by the 
Secretariat (A/CN.4/577 and Add.1–2), para. 24.
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in progress could help foster much-needed cooperation 
among aquifer States in obtaining equitable and reason-
able utilization of aquifers.

26. In his fourth report, the Special Rapporteur asked 
the Commission to take a position on the future course 
of its work, particularly whether it should consider the 
question of transboundary resources in oil and natural gas 
without awaiting completion of the work on transbounda-
ry aquifers. At the most recent session of the General 
Assembly, some delegations had expressed their views on 
the advisability of taking up the issue of oil and gas, but no 
clear trend had been discernible on that issue. According 
to paragraph 24 of the topical summary of the discussion 
held in the Sixth Committee, prepared by the Secretariat 
(A/CN.4/577), it had been suggested that consideration 
of that issue would be complex and that there might be 
opposition from oil- and gas-producing States that recog-
nized those resources as sovereign property. That opinion 
seemed to imply that when the Commission dealt with 
transboundary groundwaters and transboundary aquifers 
it was not dealing with resources subject to the sovereignty 
of the States in which those resources were located. It 
was precisely because those resources were transbounda- 
ry and therefore fell under the jurisdiction of different 
States that guidelines were useful in promoting coopera-
tion and adequate protection of the resources without 
affecting the sovereignty of the aquifer State over the part 
of the resource that lay in its territory. The use of the word 
“shared” in the title of the topic should not be construed 
as qualifying in any way the sovereignty of the State over 
the natural resources in its territory.

27. After having outlined in paragraphs 13 to 15 of his 
fourth report the important differences between ground-
waters and oil and natural gas, particularly with regard to 
the location and the form of exploitation of those two types 
of natural resources, the Special Rapporteur then arrived 
at the conclusion that the majority of regulations to be 
worked out for oil and natural gas would not be directly 
applicable to groundwaters, which meant that a separate 
approach was required for oil and natural gas, and that the 
Commission should therefore proceed with and complete 
the second reading of the law of transboundary aquifers. 
He agreed with that recommendation.

28. Mr. FOMBA said that the idea of postponing the 
consideration of comments and observations by States 
on the draft articles on the law of transboundary aqui-
fers until January 2008 was reasonable: it followed from 
the idea of gaining fuller information on their points of 
view. As to the fundamental question of the relationship 
between the work on groundwaters and that on oil and 
natural gas, in his fourth report the Special Rapporteur 
had built a solid case based on the following main argu-
ments: the existence of a dialectical link between the 
two subjects in terms of the implications of the proposed 
measures (para. 3); the need for in-depth study of the sci-
entific and technical aspects as well as the political and 
economic aspects of the question of oil and natural gas 
(para. 5); the non-renewable nature of oil and natural gas 
as a resource, based on an analysis of the processes of 
their formation and accumulation and the implications of 
the fluid nature of oil and natural gas for the exploitation 
of transboundary oilfields (para. 11); the identification 

of certain specific aspects of pollution involving oil and 
natural gas (para. 12) which would make it necessary to 
take a different approach when considering environmen-
tal problems of oil and gas; the need to treat oil and gas 
as a single resource because they coexisted in the same 
geological formation (para. 13); and the similarities and 
differences between groundwaters and oil and natural gas, 
particularly from the standpoint of their extraction and 
commercial value (paras. 13–14).

29. From that generally coherent line of argument, the 
Special Rapporteur drew a number of conclusions that 
were set out in paragraph 15 of his report, chief among 
which was that the Commission should proceed with and 
complete the second reading of the law of transbounda-
ry aquifers independently from its future work on oil and 
natural gas. He fully agreed, but would like clarification 
on a number of points. For example, paragraph 10 of the 
report contained the statement that “[i]n general, States 
or their political subdivisions retain the right to lease 
oilfields under their jurisdiction”. He wished to know 
if this meant that it was not always the case, and if so, 
what became of the principle of permanent sovereignty of 
States over their natural resources. In any event, it would 
be better to amend the first sentence in that paragraph 
to read: “By virtue of the principle of permanent sover-
eignty of States over their natural resources, they have the 
right to lease oilfields under their jurisdiction”. The use 
of the phrase “It seems” at the beginning of paragraph 11 
reflected uncertainty as to the existence of transboundary 
oilfields: he wished to know when the necessary informa-
tion would be available. He would also like to know if oil 
and gas always coexisted in the same reservoir rock, as 
stated in paragraph 13, and whether survey and extraction 
of groundwaters took place only on the land or, if sub-
marine groundwaters existed, in which case the wording 
of the fourth sentence in paragraph 14 should be slightly 
revised by changing the phrase “take place on the land” 
to read “generally take place on land”. The paragraph 
also indicated that groundwater was not internationally 
traded, with a few exceptional cases, and it would have 
been useful to give at least one example thereof, if only 
in a footnote.

30. Mr. COMISSÁRIO AFONSO said that, as a mem-
ber of the Working Group on shared natural resources, he 
welcomed the General Assembly’s favourable reaction 
to the draft articles on the law of transboundary aqui-
fers adopted on first reading by the Commission at its 
fifty-eighth session.209 It was now for the Commission to 
decide on the future course of its work on the topic. In 
that connection, he supported the Special Rapporteur’s 
proposal to deal with the question of oil and natural gas 
separately and suggested that the Commission should 
establish a fixed timetable for that purpose in order to 
give the question priority consideration. The fact that 
transboundary aquifers and oil and natural gas were being 
treated separately in no way meant that one or the other 
was being neglected. Some members of the Commission 
had expressed concern on that subject, but since the Com-
mission had already embarked on that route, it should go 
all the way.

209 Yearbook … 2006, vol. II (Part Two), Chap. VI, sect. C, pp. 91 et 
seq., paras. 75–76.
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31. He was firmly convinced that the Commission 
should seek, insofar as possible, to establish a comprehen-
sive legal regime for shared natural resources. Of course, 
one might think that since water was the central element 
linking the 1997 Watercourses Convention and the law 
of transboundary aquifers, the Commission should not 
extend its work on the topic of shared natural resources 
to cover oil and natural gas, yet it would seem that the 
“shared” nature of the resources should be the primary 
consideration. Even if oil and natural gas were not indis-
pensable to human life, they held strategic importance for 
States, and elaborating rules of law on the subject would 
promote greater stability in international relations. It was 
after all the lack of rules that caused uncertainty and, at 
times, conflicts. The Commission should look into the 
issue of energy, but given that it was currently a particu-
larly sensitive question, it must take a cautious approach.

32. For the time being, it was difficult to know what the 
content and structure of the work on oil and natural gas 
were to be. Nevertheless, despite the definite differences 
between that question and the question of transboundary 
aquifers, one could find links between the two subjects, 
including in terms of the general principles that applied, 
such as the principle of State sovereignty, the obligation 
not to cause damage, the obligation to cooperate and 
respect for environmental protection rules. The Commis-
sion should, of course, expect to run into technical or other 
problems, but that should not prevent it from addressing 
that aspect of the topic.

33. Mr. WISNUMURTI said that the issue of whether 
the Commission should also take up the question of oil 
and gas had indeed been contentious, as reflected in the 
debate in the Sixth Committee. In his report, the Special 
Rapporteur had diligently explained the respective char-
acteristics of groundwaters and oil and gas, noting their 
similarities and dissimilarities. He agreed that groundwa-
ters were a life-supporting resource for which there was 
no alternative, whereas oil and natural gas were important 
resources but were not essential to human life and could 
be replaced by various alternative resources.

34. With regard to future work, he was of the view 
that priority should be given to transboundary aquifers 
in order not to divert the Commission from that topic, 
on which much progress had been made. The question 
of oil and natural gas deserved separate study, given its 
complexity and the specific characteristics of that type 
of natural resource as compared with groundwaters. He 
agreed with the Special Rapporteur that the Commission 
should proceed with and complete the second reading of 
the law on transboundary aquifers independently from its 
future work on oil and natural gas. In the meantime, the 
Secretariat should be tasked with preparing a study on 
that question in order to facilitate its consideration when 
the Commission decided to take it up.

35. Mr. McRAE said that in his fourth report the Special 
Rapporteur clearly set out the differences as well as some 
similarities between groundwaters on the one hand and 
oil and natural gas on the other; he also showed that there 
was no basis for linking the work on the two subjects or 
delaying the final consideration of the draft articles on 
transboundary aquifers.

36. He agreed with the idea put forward by Mr. Gaja 
in the Working Group on the topic that a working group 
should be established to consider whether and how the 
Commission should deal with the question of oil and 
natural gas, especially in view of the differences of view 
expressed by States in the Sixth Committee on the future 
work on shared natural resources. The Commission should 
be cautious and start by considering a variety of issues 
relating to oil and natural gas, such as the conclusion of 
agreements between Governments and private parties for 
the exploitation of oil and gas fields.

37. As to the final form that the draft articles on trans-
boundary aquifers should take, he did not think that they 
should become a multilateral treaty since the issues raised 
were essentially settled by regional and bilateral agree-
ments. Assistance for States wishing to conclude such 
agreements was thus important, and model principles or 
a model convention might be more appropriate for that 
purpose.

38. Mr. SABOIA agreed with Mr. McRae that the draft 
articles on transboundary aquifers should take the final 
form of a model convention on which States could rely in 
concluding more specific regional or bilateral agreements. 
That approach would also help to build cooperation 
among aquifer States in the sharing of natural resources.

39. Ms. ESCARAMEIA, referring to Mr. McRae’s 
comments on whether the Commission should proceed 
with work on oil and natural gas, recalled that a feasibil-
ity study on the question had been undertaken by a for-
mer member of the Commission, Mr. Rosenstock, who 
had concluded that the work should be done.210 A copy 
of that document should be distributed to members of the 
Working Group on shared natural resources, along with 
the text of the resolution in which the General Assem-
bly had tasked the Commission with considering the 
topic “shared natural resources”,211 so that they could see 
whether the exact nature of the resources was mentioned. 
She also pointed out that, under article 18, paragraph 3, 
of the Statute of the International Law Commission, the 
Commission had to give priority to requests from the 
General Assembly to deal with any question.

40. Mr. WISNUMURTI said that Mr. McRae should 
be more specific about Mr. Gaja’s proposal regarding the 
establishment of a working group to study the question of 
oil and natural gas. As he recalled it, Mr. Gaja had in fact 
proposed that the Secretariat should be asked to carry out 
research on the question, including on the relevant State 
practice, something that would be perfectly appropriate. 
For his part, he thought that the Working Group on shared 
natural resources should continue to consider whether the 
Commission should take up the question of oil and natural 
gas. It appeared in fact that its members had reached a 
consensus on the matter.

41. As to the final form of the draft articles, he agreed 
with Mr. McRae that the Commission should address that 

210 Yearbook … 2000, vol. II (Part Two), Annex, pp. 147–148.
211 General Assembly resolution 57/21 of 19 November 2002, 

para. 2.
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question early on or solicit the views of States on it, since 
its work would be affected by the decision made.

42. Mr. KEMICHA endorsed both proposals made by 
Mr. McRae, i.e. that a working group should be estab-
lished to study the advisability of working on the question 
of oil and natural gas as “shared” natural resources and 
that the draft articles should take the final form of a model 
convention rather than a multilateral treaty.

43. Mr. CANDIOTI said that the Working Group on 
shared natural resources had not yet decided whether the 
Commission should undertake work on oil and natural 
gas, and it did not seem appropriate for the plenary to 
address matters that were still pending. Mr. Gaja’s pro-
posal had been to request the Secretariat to carry out a 
preliminary study on State practice and existing agree-
ments on oil and natural gas, but the proposal had not yet 
been given thorough consideration.

44. As to the final form of the draft articles, he wished 
to emphasize that on first reading the Commission had 
adopted a set of general principles whose purpose was 
precisely to encourage States, particularly transbounda-
ry aquifer States, to conclude more specific and detailed 
supplementary regional or bilateral agreements. The draft 
that had been adopted thus fully acknowledged the impor-
tance of rules established by States at the regional or bilat-
eral levels.

45. Mr. PERERA said first of all that the draft articles on 
the law of transboundary aquifers carefully preserved the 
balance between the principle of reasonable and equitable 
utilization of aquifers and the corresponding obligation 
not to cause significant harm to other aquifer States and 
to ensure the protection, preservation and management of 
transboundary aquifer formations. They also provided for 
both general and specific measures to enhance interna-
tional cooperation.

46. On the relationship between the work on trans-
boundary aquifers and possible future work on oil and 
natural gas, he said that he had read with interest the 
explanations given by the Special Rapporteur in para-
graphs 13 to 15 of his fourth report on shared natural 
resources. During the debate on that topic in the Sixth 
Committee some delegations had expressed the view 
that the Commission should not forgo the opportunity 
to develop an overarching set of rules for all shared 
natural resources, including oil and natural gas (see A/
CN.4/577 and Add.1–2, para. 24). He therefore broadly 
agreed with the Special Rapporteur’s view that the 
Commission should proceed with and complete the sec-
ond reading of the draft articles on the law of trans-
boundary aquifers. At the same time, he saw merit in the 
idea that the Secretariat should initiate an independent 
study on existing State practice and norms relating to oil 
and natural gas, as such a study could provide guidance 
that would enable the Commission to take an informed 
decision on the matter. The work on oil and natural gas 
could result in an independent set of draft articles, or 
perhaps a separate chapter of the draft articles on trans-
boundary aquifers, without in any way jeopardizing 
the valuable work already done by the Commission on 
groundwaters.

47. Mr. VÁZQUEZ-BERMÚDEZ said that he fully 
endorsed the idea that the Secretariat should carry out 
a study on State practice regarding oil and natural gas 
so that the Commission might have all the informa-
tion it needed to successfully complete its work on that 
question within the Working Group on shared natural 
resources, and that it therefore seemed unnecessary to 
set up a new working group for that purpose. Never-
theless, as the Special Rapporteur had rightly pointed 
out, the topic of oil and natural gas raised specific ques-
tions related to the location of oilfields, most of which 
were on the continental shelf, and the particular envi-
ronmental problems posed by their exploitation, in 
particular the conservation of the marine environment. 
The Special Rapporteur stressed that some regulations 
in the law of non-recharging transboundary aquifers 
might be relevant to the question of oil and natural gas, 
but pointed out that the majority of regulations to be 
worked out in that field would not be directly applicable 
to groundwaters. The Special Rapporteur accordingly 
concluded that the Commission should proceed with 
and complete the second reading of the draft articles on 
the law of transboundary aquifers independently of its 
future work on oil and natural gas. He himself endorsed 
that conclusion.

48. Ms. XUE said it was unfortunate that, in general, 
States did not give sufficient attention to the question of 
shared natural resources, as could be seen from the pau-
city of agreements concluded in that area. The Arrange-
ment on the Protection, Utilization and Recharge of the 
Franco–Swiss Genevese Aquifer, which had entered 
into force on 1 January 1978, was merely an isolated 
case.212 As for international regulations on groundwaters, 
they were largely similar to regulations on international 
watercourses. Consequently, she thought it of the high-
est importance that the Commission continue its work  
in that area.

49. As to the final form of the draft articles on the law 
of transboundary aquifers, she thought it was a bit too 
early to consider that question. It was States that would 
have the final word on that subject, since the Commis-
sion could only make proposals. Nevertheless, it seemed 
appropriate to think in terms of a model agreement. She 
supported the proposals made by the Special Rapporteur 
in paragraphs 14 and 15 of his fourth report and thought 
that a study needed to be carried out on the question of 
oil and natural gas so that the Commission could make an 
informed decision on the approach it should take to that 
subject, as distinct from that of groundwaters.

50. Mr. HMOUD said that there were major differ-
ences not only between transboundary aquifers and oil 
and natural gas, but also in the manner in which States 
dealt with shared oil and natural gas. That stemmed from 
the fact that States dealt with oil and natural gas as an 
economic and industrial necessity and had therefore, 
in certain cases, entered into bilateral and multilateral 

212 Signed in Geneva and Saint Julien-en-Genevois on 9 June 1977, 
L. A. Teclaff and A. E. Utton, International Groundwater Law, Oceana 
Publications, London, 1981, pp. 464–477. For more information 
on the Franco–Swiss Genevese Aquifer, see the second report of the 
Special Rapporteur, Yearbook … 2004, vol. II (Part One), document A/
CN.4/539 and Add.1, Annex IV, sect. C.
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arrangements to regulate cooperation and exploitation. 
The general principles set out in the draft articles on 
transboundary aquifers could be pertinent in develop-
ing a legal regime on transboundary oil and natural gas, 
although they had to be adapted to that type of resource. 
The legal regime should codify existing legal practice 
and cover areas where no agreement was usually reached 
among States, without going into issues that raised po-
litical and economic tensions among the States that shared 
such resources.

51. Regarding the Commission’s future approach to 
the topic of shared natural resources, he supported the 
proposal that the Commission, after having received the 
comments of States on the draft articles on the law of 
transboundary aquifers adopted on first reading, should 
undertake the second reading of the draft while at the 
same time exploring the legal literature and State practice 
on shared oil and natural gas resources.

The meeting rose at 12.40 p.m.

2931st MEETING

Tuesday, 5 June 2007, at 10.05 a.m.

Chairperson: Mr. Edmundo VARGAS CARREÑO 
(Vice-Chairperson)

Present: Mr. Candioti, Mr. Comissário Afonso, 
Ms. Escarameia, Mr. Fomba, Mr. Galicki, Mr. Hassouna, 
Mr. Hmoud, Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Vázquez-Bermú-
dez, Mr. Wako, Mr. Wisnumurti, Mr. Yamada.

Shared natural resources (continued) (A/CN.4/577 
and Add.1–2, sect. A, A/CN.4/580, A/CN.4/L.717)

[Agenda item 2]

fourth rePort of the sPeCial raPPorteur (concluded)

1. Mr. HASSOUNA thanked the Special Rapporteur for 
submitting a concise report clearly setting out the issues on 
which he wanted members of the Commission to express 
their views. Those issues had also been discussed inten-
sively in the Working Group on shared natural resources 
chaired by Mr. Candioti. 

2. In presenting his fourth report and during his briefing 
for new members on the law of transboundary aquifers, 
the Special Rapporteur had frequently referred to the valu- 
able contribution made by experts on groundwaters, who 
had helped to enlighten members on the difficult technical 
aspects of the issue. The inference to be drawn was that, 
in view of the possibility of having recourse to experts, 
the Commission need no longer be sceptical about the 
feasibility and wisdom of its taking up difficult and com-
plex subjects. 

3. In his report, the Special Rapporteur had also referred 
to the role played by UNESCO in organizing regional 
seminars in Europe, Latin America and North Africa 
with a view to briefing Governments on the draft articles 
adopted by the Commission on first reading213 so as to 
assist them in formulating their comments. Similar semi-
nars should be organized by UNESCO, in association with 
the regional organizations concerned, in Africa and Asia, 
in view of the importance of shared natural resources—
whether water, oil or gas—for countries in those regions, 
including those in the Middle East. 

4. The draft articles adopted on first reading took a bal-
anced approach to the utilization, protection, preservation 
and management of transboundary aquifers and aquifer 
systems. That approach was based on fundamental prin-
ciples of international law underlying the sovereignty of 
aquifer States, the equitable and reasonable utilization of 
a transboundary aquifer or aquifer system, the obligation 
not to cause significant harm to other aquifer States and 
the obligation for aquifer States to cooperate and exchange 
data and information. The decision to draft the text in 
general terms had been wise, giving States flexibility in 
devising arrangements to cooperate in managing and pro-
tecting aquifers. At the same time, enhanced cooperation 
and a strengthened system for monitoring among States 
should be encouraged, since that would ensure better pro-
tection and preservation of ecosystems. 

5. The fourth report rightly emphasized the similarities 
and dissimilarities between aquifers on the one hand and 
oil and natural gas on the other. While there were some 
physical similarities, there were significant differences 
as to their political, economic, environmental and human 
implications, which was why they warranted different 
approaches. He supported the approach suggested by the 
Special Rapporteur of proceeding with the consideration 
of the draft articles on the law of transboundary aquifers 
on second reading so as to complete that process expedi-
tiously, in view of the urgency of the issue, irrespective 
of whether any future work was to be undertaken on oil 
and natural gas. Concurrently with that step, the Com-
mission could seek Governments’ and expert opinions on 
existing State practice and legal instruments pertaining to 
the issue of oil and natural gas, without prejudice to any 
future action the Commission might take in dealing with 
the subject. 

6. Lastly, concerning the Special Rapporteur’s request 
for guidance as to whether the final product on the 
law of transboundary aquifers should take the form of 
a convention or of guidelines, he noted that the text 
as currently drafted most closely resembled the sub-
stantive provisions of a framework convention. From 
a legal standpoint, a binding convention would be a 
more appropriate legal instrument, since it would have 
stronger legal authority and offer better terms of refer-
ence. However, its relationship with other bilateral and 
regional agreements affecting the management and 
protection of transboundary aquifers would have to be 
determined, and that could prove a complex issue. On 
the other hand, from a practical viewpoint, a declaration 

213 Yearbook … 2006, vol. II (Part Two), Chap. VI, sect. C, pp. 91 et 
seq., paras. 75–76.
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of principles embodied in guidelines would be easier to 
adopt as a first step, while deferring a decision on the 
final outcome, pending a careful reading of the prefer-
ences of States, whose position would eventually deter-
mine their willingness to abide by the provisions of a 
binding convention. 

7. Mr. GALICKI said that the Special Rapporteur was 
to be congratulated for his fourth report on shared natural 
resources which, though brief, was rich in substance. The 
report had been prepared at a time of uncertainty, in the 
interim between the Commission’s adoption on first read-
ing of the draft articles on the law of transboundary aqui-
fers in 2006 and the deadline of 1 January 2008 for the 
submission of comments and observations on the draft 
articles by States. Faced with the dilemma of whether 
to wait passively for the reaction of States to the draft 
articles or to continue the work on the remaining part of 
the general topic of shared natural resources, the Special 
Rapporteur had rightly decided to continue the work on 
unfinished business. Since the question of transboundary 
groundwaters was just part of the general topic of shared 
natural resources, and on the basis of opinions expressed 
both in the Commission and in the Sixth Committee, the 
Special Rapporteur had turned in the fourth report to other 
shared natural resources such as oil and natural gas. 

8. In paragraph 5 of the report, the Special Rapporteur 
had raised the crucial question of whether it was appro-
priate for the Commission to proceed with the second 
reading of the draft articles on the law of transboundary 
aquifers independently from the work on oil and natural 
gas. In paragraph 15, he answered that question in the 
affirmative. Although in general he himself agreed with 
the Special Rapporteur’s conclusion and the technical 
and legal justification provided for it, which revealed 
the many differences between those two categories of 
shared natural resources, he thought it would be diffi-
cult for the Commission to ignore the reciprocal impact 
that regulations governing the categories of resources 
would have. 

9. He fully agreed that it would not be wise for the Com-
mission to postpone embarking on the oil and natural gas 
exercise until work on the elaboration of rules on trans-
boundary aquifers was complete. Such a delay would be 
totally unreasonable and unjustified. On the other hand, 
there was no certainty that the Commission’s future 
work on legal regulations governing oil and natural gas 
would be independent of the results of its earlier work 
on transboundary groundwaters—quite the contrary. Sim-
ply by looking at the titles of the draft articles on the law 
of transboundary aquifers adopted on first reading, one 
could see that for the most part they could be transposed 
to form future rules regulating oil and natural gas. There 
were, of course, some exceptions, deriving mainly from 
differences in the physical characteristics of those two 
categories of natural resources. Article 10 dealing with 
recharge and discharge zones could not be applicable to 
oil and natural gas. Similarly, questions of prevention, 
reduction and control of pollution, regulated by article 11, 
were totally different in the case of oil and natural gas. 
Groundwaters should be protected against pollution, 
while oil and natural gas themselves might be dangerous 
sources of pollution.

10. On the other hand, he did not agree with the view 
that one of the main reasons justifying different regula-
tion of the two resources was connected with the fact 
that groundwaters enjoyed the status of “life-supporting” 
resources, while oil and natural gas were purely energy 
resources. That seemed to be a simplification that failed 
to take into account the importance of those energy 
resources for the improvement of living conditions for 
ordinary people.

11. In short, the Commission should not dismiss a priori  
all possible links between the two fields of the codifica-
tion exercise, which should remain two closely related 
elements of one general topic, namely the legal status of 
shared natural resources. Without delaying the work on 
the law of transboundary groundwaters, the Commission 
could turn that work to the benefit of its future work on 
oil and natural gas, following, at least in part, previously 
elaborated rules. The Commission would probably not be 
able to avoid some obvious duplication of certain rules; 
such duplication should not be seen in a negative light, 
but rather as strengthening the status and importance of 
such regulations.

12. For that reason, Mr. Galicki was in favour of ensur-
ing that both codification exercises took the same final 
form—either as conventions, including, possibly, frame-
work conventions, or as draft articles. Formal harmoni-
zation of the final results of the Commission’s work on 
codifying the legal status of natural resources would un-
doubtedly enhance the legal significance of the exercise. 
However, a final decision as to the form to be adopted 
should not be made in undue haste. The Commission 
should be flexible and listen carefully to the opinions 
and comments of States, in order to avoid confusion or 
dissatisfaction.

13. Mr. SINGH thanked the Special Rapporteur for 
his informal presentation on transboundary aquifers, 
which had been extremely helpful for new members of 
the Commission. The fourth report dealt with the crucial 
question of how the Commission should proceed in its 
further consideration of the topic, and in particular with 
the relationship between the work on groundwaters and 
that on oil and natural gas. The Special Rapporteur con-
sidered that while some of the regulations of the law of 
the non-recharging transboundary aquifer might be rel-
evant to the question of oil and natural gas, the majority 
of regulations to be worked out for oil and natural gas 
would not be directly applicable to groundwaters; fur-
thermore, trying to link the work on groundwaters with 
the work on oil and natural gas might result in undue 
delay in the completion of the work on groundwaters. 
Accordingly, the Special Rapporteur recommended a 
separate approach for oil and gas.

14. The considerations relating to transboundary oil and 
gas resources were clearly different from those relating 
to transboundary aquifers, and he therefore supported the 
Special Rapporteur’s recommendation that the Commis-
sion should proceed with and complete the second read-
ing of the law of transboundary aquifers independently 
from its future work on oil and natural gas. However, 
issues relating to oil and gas should be studied, and the 
Secretariat could be asked to look into the relevant State 
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practice and agreements and to identify suitable experts 
and institutions which could assist the Commission in its 
consideration of the topic.

15. Mr. YAMADA (Special Rapporteur), summing up 
the debate on his fourth report on shared natural resources, 
said he was grateful to have received almost unanimous 
approval for his suggested approach of proceeding with 
and completing the second reading of the law of trans-
boundary aquifers. His fifth report, which he hoped to 
submit in February 2008, would contain the whole set 
of draft articles for consideration on second reading, 
and would take into account the comments and observa-
tions to be submitted by Governments by 1 January 2008 
and incorporate the necessary improvements to the text 
adopted on first reading. 

16. Although differing views had been expressed on 
whether it had already been decided that oil and natural 
gas were to be included in the topic of shared natural 
resources, there seemed to be a consensus as to the need 
to conduct some preliminary feasibility studies on oil and 
natural gas. Several members had proposed that a com-
pilation of relevant State practice, regulations and agree-
ments should be prepared. The Working Group on shared 
natural resources already had a mandate to consider that 
issue, and its Chairperson would in due course report to 
the plenary on its findings.

17. Members had raised the question of the final form of 
the draft articles: some favoured model principles, others 
a framework convention. The debate had not been con-
clusive. As the issue was included in the mandate of the 
Working Group, the Commission would be well advised 
to await its report. The text adopted on first reading had 
been drafted in normative form, but without prejudging 
the final form, a decision on which must be made during 
the second reading.

18. He had taken due note of the comments made on the 
first-reading text. As members would not have an official 
forum in which to express their views on the text until the 
start of the second reading, he would be glad to receive 
their views informally.

19. On the matter of continued dialogue with experts, 
he informed members that from 29 to 30 May 2007 
UNESCO had organized a workshop on transboundary 
aquifers, held in Paris with the cooperation of the French 
Water Academy (Académie de l’eau) and the French 
Geological Survey. About 25 officials from Ministries 
of Foreign Affairs and the environment and scientists 
from Western and Eastern Europe had been briefed on 
the text adopted by the Commission on first reading and 
requested to urge their Government to submit written 
comments by the deadline. UNESCO was also planning 
to organize a workshop in Montreal, Canada, in Septem-
ber 2007 with the participation of officials and experts 
from the Americas. Mr. Yamada had asked UNESCO to 
endeavour to organize workshops in Africa and Asia, but 
it had not yet identified cooperative agencies or organi-
zations in those regions. Meanwhile, the Asian–African 
Legal Consultative Organization would hold its annual 
meeting from 2 to 6 July 2007 in Cape Town, South 
Africa. Forty-six member States from Africa and Asia 

would take part in that meeting. One important aspect 
of that organization’s work was dealing with the topics 
considered by the Commission. He was now consulting 
with the Secretary-General, Mr. Kamil, to find a way 
of briefing the members and requesting them to submit 
their comments in time for the second reading. 

20. Mr. Fomba had raised several issues concerning the 
fourth report. First, regarding paragraph 10, Mr. Fomba 
had said that States or their political subdivisions always 
retained the right to lease oilfields under their jurisdic-
tion, and that the words “in general” must therefore be 
deleted. His own understanding was that in most cases, 
oil and natural gas were treated as public property and 
States or political subdivisions had jurisdiction over those 
resources. However, he had been informed that in excep-
tional cases, oil and gas were treated as the private prop-
erty of the owner of the land above the reservoir rock. 
That was why the words “in general” had been inserted. 
He would investigate further and try to find some concrete 
examples. 

21. Secondly, Mr. Fomba thought that the words “it 
seems that”, at the beginning of paragraph 11, cast uncer-
tainty upon the description that followed. That was cor-
rect. When writing the report, he had been informed by 
experts that there were transboundary oilfields in many 
parts of the world, and in particular, on continental 
shelves. As yet, he had been unable to obtain a world map 
of transboundary oilfields, and could not make a defini-
tive statement on that subject; however, he would look 
further into the matter.

22. Thirdly, on paragraph 13, Mr. Fomba had asked 
whether oil and natural gas were always to be found 
together. Citing paragraph 6 of the report, Mr. Yamada 
replied that oil and natural gas often coexisted in the same 
rock reservoir, natural gas accumulating in the upper zone 
and oil in the lower zone, but that in some cases only oil 
and in other cases only natural gas was present.

23. The fourth and fifth questions related to para-
graph 14. He could provide no definitive answer to the 
question whether there were groundwaters under the sea-
bed. Hydrogeologists informed him that there were sub-
marine aquifers, but that they usually consisted of brine. 
He was not sure whether there were submarine aquifers 
containing fresh water, but he would look further into the 
question. As to whether groundwaters were internation-
ally traded, he had not yet heard of the existence of such 
a trade on a large scale. He had incorporated the phrase 
“with a few exceptional cases” in the light of cases such 
as the daily supply of water by Malaysia to Singapore. 
Water supplied there was mostly surface water but might 
include some extracted groundwaters.

24. That concluded his summing up of the debate on the 
fourth report on shared natural resources.

The meeting rose at 10.45 a.m.
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CN.4/577 and Add.1–2, sect. B, A/CN.4/582,215 A/
CN.4/583,216 A/CN.4/L.720217)

[Agenda item 3]

fifth rePort of the sPeCial raPPorteur

1. The CHAIRPERSON declared open the second part 
of the fifty-ninth session of the International Law Com-
mission and invited members to begin their consideration 
of the fifth report on responsibility of international organi-
zations (A/CN.4/583).

2. Mr. GAJA (Special Rapporteur), introducing his fifth 
report, said that the report examined the content of the 
international responsibility of international organizations 
and that it corresponded to Part Two of the draft articles 
on responsibility of States for internationally wrongful 
acts.218 The general model of those draft articles would 
also be followed in the third and fourth parts of the draft, 
which would be entitled “Implementation of interna-
tional responsibility of an international organization” and 
“General provisions”, respectively.

214 For the text of the 30 draft articles provisionally adopted by the 
Commission and the commentary thereto, see Yearbook … 2006, vol. II 
(Part Two), chapter VII, section C, paras. 90–91.

215 Reproduced in Yearbook … 2007, vol. II (Part One).
216 Idem.
217 Mimeographed; available on the Commission’s website.
218 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 26, 

para. 76.

3. During the previous quinquennium, the Com-
mission had provisionally adopted 30 draft articles, 
constituting Part One of the study, entitled “The interna-
tionally wrongful act of an international organization”. 
A few questions relating to that part, mentioned in para-
graph 3 of the report, had been left outstanding and a 
discussion on them should, in his view, be postponed. 
The need for such postponement was obvious when it 
came to draft article 19, on countermeasures, which 
had been left blank until the issue could be considered 
in the context of the implementation of international 
responsibility. Other questions could be settled imme-
diately, but it seemed preferable not to consider them 
until the Commission undertook its final review of the 
draft articles adopted on first reading. According to the 
Commission’s practice, that review would take place on 
second reading, but since the Commission had in fact 
provisionally adopted all the draft articles on the topic at 
the same session that they had been proposed, there had 
been no opportunity for it to respond to the comments 
made by States and international organizations (see A/
CN.4/582). Those comments had been duly noted, but 
given that they referred to questions already dealt with, 
having been submitted after the provisional adoption of 
the texts to which they referred, it seemed reasonable 
not to wait until the second reading before considering 
certain key questions.

4. The review of the draft articles should also be based 
on the practice that had developed since their adoption. 
After the submission of the fifth report, draft articles 3 
and 5 and the related commentary had been quoted in 
extenso by the Grand Chamber of the European Court 
of Human Rights in the Behrami and Behrami v. France 
and Saramati v. France, Norway and Germany cases. The 
Commission could acknowledge with satisfaction that an 
international judicial body had paid close attention to its 
work, though one should also add that the Court’s conclu-
sion—that the conduct of forces authorized by the United 
Nations Security Council, such as the NATO-led Interna-
tional Security Force in Kosovo (KFOR), was attributable 
to the United Nations and not to the States that had sent 
contingents—was not based on an accurate analysis of the 
Commission’s views. It had happened that the Commis-
sion’s work was sometimes misunderstood, as was illus-
trated by certain of the impressive series of references to 
the draft articles on State responsibility collected in the 
compilation of decisions of international courts, tribunals 
and other bodies219 and the comments and information 

219 A/62/62 and Add.1.
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received from Governments,220 submitted to the General 
Assembly at its sixty-second session. Nevertheless, the 
Commission might welcome the considerable global 
attention given to the draft articles.

5. Returning to the report itself, he said that he had 
included some comments often made about the draft 
articles so that he could provide an appropriate response. 
For example, with regard to the idea that he had not 
taken sufficient account of the great variety of inter-
national organizations, he noted that the draft articles 
were worded in terms so general that they could apply 
to most if not all such organizations. The fact that some 
articles were only marginally relevant for a number of 
international organizations did not necessarily mean that 
the draft articles should not contain a general provision 
applying to all international organizations. In addition, 
the final version would certainly contain a provision 
such as draft article 55 of the draft articles on respon-
sibility of States, to the effect that the “articles do not 
apply where and to the extent that the conditions for the 
existence of an internationally wrongful act or the con-
tent or implementation of the international responsibility 
of a State [or, in the current instance, an international 
organization] are governed by special rules of interna-
tional law”.221

6. Another criticism mentioned in the report was that 
the draft articles were insufficiently based on practice. In 
his view, that criticism rang hollow when it came from 
States or international organizations that had failed to 
provide information on their practice, notwithstanding 
the request made to them by the Codification Division of 
the United Nations Office of Legal Affairs on behalf of 
the Commission. The solution lay with the authors of the 
criticism, or at least with those who had information but 
did not communicate it, and it was not right for the Com-
mission to refrain from continuing its examination of the 
topic until such time as further information on practice 
became available. The Commission’s study would, in any 
case, provide States and international organizations with 
a general framework, albeit based on insufficient practice, 
that would probably assist them in focusing on the main 
legal issues and disclosing factors in practice that had thus 
far been unobtainable.

7. A further criticism, the consideration of which could 
serve as an introduction to the draft articles proposed for 
Part Two, was that the draft articles mainly reproduced the 
draft articles on responsibility of States with only minor 
adaptations. J. E. Álvarez claimed that the Commission’s 
six years of work on the topic had consisted of replacing 
the word “State” in the draft articles on responsibility of 
States with the words “international organization”.222 In 
fact, the reports on responsibility of international organi-
zations spoke for themselves; it was clear that all avail-

220 A/62/63 and Add.1.
221 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 30 

and 140.
222 J. E. Álvarez, “International organizations: accountability 

or responsibility?”, Responsibility of Individuals, States and 
Organizations: Proceedings of the 35th Annual Conference of the 
Canadian Council on International Law, Ottawa, October 26–28, 
2006, Ottawa, Canadian Council on International Law, 2007, pp. 121–
134. Available at: www.asil.org.

able practice, whether covered by the draft articles on 
responsibility of States or not, had been analysed from 
the point of view of international organizations. It was not 
surprising that, given the general nature of the provisions, 
the principles stated in the draft articles on responsibility 
of States applied equally, in many cases, to international 
organizations. In those circumstances, it seemed reason-
able for the Commission to use the same language as that 
used in the draft articles on responsibility of States. That 
had been done with many of the draft articles in the second 
part of the report, which dealt with the general principles 
relating to the content of the international responsibility 
of international organizations.

8. According to Christian Dominicé, draft articles 28 
to 39 of the draft articles on responsibility of States 
should undoubtedly apply to matters relating to the inter-
national responsibility of international organizations, 
including the United Nations223 (see paragraph 22 of the 
report). There seemed little alternative to reproducing the 
relevant articles relating to State responsibility in draft-
ing articles 31 (Legal consequences of an internationally 
wrongful act), 32 (Continued duty of performance) and 
33 (Cessation and non-repetition). Practice of interna-
tional organizations with regard to reparation was both 
limited and not always clear. In that case, the replacement 
exercise seemed a bit more problematic, even though a 
few instances of practice could be found that favoured the 
application to international organizations of most of the 
rules contained in the draft articles on responsibility of 
States. Thus the report gave several examples of satisfac-
tion provided by international organizations in practice, 
in the form of an apology, when they had committed an 
internationally wrongful act.

9. Two issues specific to international organizations 
were given special consideration in the report (see para-
graphs 27–35). The first, to which the Commission had 
drawn the General Assembly’s attention in its report on 
the work of its fifty-eighth session, was whether members 
of an international organization that were not responsi-
ble for an internationally wrongful act of that organiza-
tion had an obligation to provide compensation to the 
injured party, should the organization not be in a posi-
tion to do so.224 A clear majority of States had expressed 
the view that the Commission should not state such an 
obligation, since it did not exist. Why should States that 
were not held responsible for an internationally wrong-
ful act be held responsible for a subsidiary obligation 
with regard to the injured party, and on what basis? It 
had been noted that the question of whether members 
were required by the rules of the organization concerned 
to provide it with adequate means to make reparation 
was a different problem. Even though the existence of 
such an obligation in the internal rules of most interna-
tional organizations could be established, there was still 
no justification for setting out a general rule in the draft 
articles, since the obligation on members to provide the 
organization with funds did not mean that they were 

223 C. Dominicé, “The international responsibility of the United 
Nations for injuries resulting from non-military enforcement 
measures”, in M. Ragazzi (ed.), International Responsibility Today: 
Essays in Memory of Oscar Schachter, Leiden, Martinus Nijhoff, 2005, 
pp. 363–370.

224 Yearbook … 2006, vol. II (Part Two), p. 21, para. 28 (a).
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required to compensate the injured party. In his view, 
the question should be discussed in the commentary; 
it should not give rise to a draft article setting forth an 
obligation the implementation of which the injured party 
might well be unable to secure.

10. The second specific issue addressed in the part 
of the report relating to compensation for damage was 
taken up in paragraphs 32 to 35. Article 32 of the draft 
articles on responsibility of States for internationally 
wrongful acts provided that “[t]he responsible State may 
not rely on the provisions of its internal law as justifica-
tion for failure to comply with its obligations under this 
Part”.225 That wording could not simply be transposed 
to the draft articles on responsibility of international 
organizations for it might well be that, where relations 
between an international organization and its members 
were concerned, the international organization was enti-
tled to rely on the provisions of its internal rules as jus-
tification for not giving compensation to its members. If 
one accepted that point of view, two options were pos-
sible: either it should be mentioned in draft article 35 or 
the Commission could decide that it was not necessary 
to take it into account, owing to the principle of lex spe-
cialis, to which express reference would be made in a 
final provision. In his view, draft article 35 should, for 
the sake of clarity, contain a proviso that drew attention 
to the distinction that might exist between rules appli-
cable to relations between an international organization 
and its members, and those applying to relations with 
non-members.

11. With regard to the final chapter of Part Two, he 
recalled that, in chapter III of the 2006 report to the 
General Assembly, the Commission had also drawn 
the General Assembly’s attention to the consequences 
of serious breaches under peremptory norms of inter-
national law that might be committed by international 
organizations. Specifically, the question had been 
whether in such cases States and other international 
organizations were under an obligation to cooperate to 
bring the breach to an end.226 The idea that international 
organizations, like States, had such an obligation had 
enjoyed strong support in the Sixth Committee. How-
ever, that should not be taken to imply that an interna-
tional organization taking such action should act beyond 
its powers under its constitutive instrument or any other 
relevant rule. What had been said about the obligation to 
cooperate in paragraph 1 of article 41 of the draft articles 
on responsibility of States should apply also to the obli-
gations set out in paragraph 2 of the same article, namely 
that no State should recognize as lawful a situation cre-
ated by a serious breach of a peremptory norm nor ren-
der aid or assistance when maintaining that breach.227 In 
paragraph 64 of his report he referred in that connec-
tion to United Nations Security Council resolution 662 
(1990) of 9 August 1990, which stated the duty for all 
international organizations not to recognize the annexa-
tion of Kuwait by Iraq. He should perhaps have drawn 

225 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 28 
and 94.

226 Yearbook … 2006, vol. II (Part Two), p. 21, para. 28 (b).
227 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 29 

and 113–114. See also paragraphs (2)–(12) of the commentary, ibid., 
pp. 113–115.

attention in the report also to paragraph 160 of the advi-
sory opinion of the ICJ on the Legal Consequences of 
the Construction of a Wall in the Occupied Palestin-
ian Territory, according to which “the United Nations, 
and especially the General Assembly and the Security 
Council, should consider what further action is required 
to bring to an end the illegal situation resulting from 
the construction of the wall and the associated régime, 
taking due account of the present Advisory Opinion”. 
The advisory opinion, and other examples given in the 
report, concerned serious breaches committed by States, 
not by international organizations. Article 41 of the draft 
articles on responsibility of States ought perhaps to have 
mentioned the fact that international organizations were, 
like States, under an obligation to bring a breach to an 
end, not to recognize as lawful the situation created by 
a serious breach and not to render aid or assistance in 
maintaining that situation. Nonetheless, it seemed feasi-
ble to mention that both international organizations and 
States had such an obligation when article 44 of the draft 
articles on responsibility of international organizations 
considered the consequences of a serious breach of a 
peremptory norm of international law.

12. Ms. ESCARAMEIA drew attention to the introduc-
tion to the report, particularly the comments appearing 
in paragraph 7, and said that the difficulty created by the 
great variety of international organizations could not be 
settled with a provision along the lines of article 55 of the 
draft articles on responsibility of States for internation-
ally wrongful acts because the question at issue was not 
“special rules” but “special international organizations”, 
which had their own internal rules. The matter ought to 
be thought through more thoroughly. As for the concept 
of “objective” personality mentioned in paragraph 8, she 
wondered why recognition was always limited to injured 
States and did not include injured international organiza-
tions and other entities under international law. The prob-
lem was in fact a far more general one, having to do with 
the scope of international obligations and those to whom 
they were due. In that regard, the Commission’s last Spe-
cial Rapporteur on State responsibility, James Crawford, 
had, in his third report,228 made a distinction that she still 
did not understand between Part One of the draft articles 
on responsibility of States, which related to all wrongful 
acts, and Part Two, which was restricted to obligations 
owed to one or more States or to the international com-
munity as a whole.

13. Of the proposed provisions, draft articles 31 to 34 
and 37 to 43 did not give rise to any problems. Draft 
article 35, on the other hand, allowed an international 
organization too much power when it came to determin-
ing failure to comply with obligations owed to the inter-
national community as a whole or even breaches of jus 
cogens. Ms. Escarameia also questioned the need for the 
word “pertinent” in the draft article.

14. In draft article 36, the Special Rapporteur had based 
the provision on the corresponding provision of the draft 
articles on responsibility of States and thereby excluded 
any injured parties that were not States, international 

228 Yearbook … 2000, vol. II (Part One), document A/CN.4/507 and 
Add.1–4.
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organizations or the international community as a whole. 
The examples that he gave, however, including those in 
paragraphs 44, 45 and 46 of the report, concerned repa-
rations made by international organizations to individu-
als and not to States. She therefore wondered why other 
subjects of international law could not be covered.

15. With regard to draft article 44, she found it difficult 
to understand the doubts expressed in paragraph 61 of the 
report as to whether an international organization, like a 
State, had the obligation to cooperate to bring to an end 
breaches of jus cogens. International organizations had 
the same obligations in that regard as States, and not to 
recognize that obligation was tantamount to treating them 
as minor subjects of international law. Their internal rules 
had no bearing on the matter.

16. Mr. GAJA (Special Rapporteur), referring to 
Ms. Escarameia’s last point, said that under draft arti-
cle 44 international organizations were under an obliga-
tion, in exactly the same way as States, to cooperate to put 
an end to a serious breach by an international organization 
of an obligation arising out of jus cogens.

17. Mr. PELLET said that if it had only been a mat-
ter of commenting on the draft articles proposed by 
the Special Rapporteur, his statement would have been 
extremely brief, since, apart from a translation problem 
with the French text of draft article 35, he was in agree-
ment with all the proposed draft articles and, for the 
most part, with the explanations given by the Special 
Rapporteur. He disagreed with the Special Rapporteur 
very strongly, however, with regard to what the latter 
had omitted. Moreover, he was only partially convinced 
by the methodological proposals made at the beginning 
of the report.

18. Taking up the last point first, he noted that in 
paragraphs 3 to 6 of the report the Special Rappor-
teur described how he intended to continue his con-
sideration of the topic, and despite the rather anodyne 
description that he gave of them, his methodological 
intentions could have significant consequences for 
the way the Commission worked and, indeed, its very 
nature. Although not categorically opposed to what the 
Special Rapporteur was suggesting, he wanted to be 
sure that before it encouraged the Special Rapporteur 
to go ahead, the Commission fully understood the pro-
foundly innovative nature of the Special Rapporteur’s 
proposals. On the face of it, the Special Rapporteur’s 
proposals bore all the hallmarks of common sense: the 
Commission could reconsider certain issues already 
“provisionally” adopted, “in the light of the comments 
made by States and international organizations”. The 
justification for such a reconsideration seemed to be 
that, in contrast with what had happened with most of 
the other topics that it had considered, the Commission 
had thus far provisionally adopted all the draft articles 
on the topic at the same session at which the Special 
Rapporteur had presented them. Moreover, in submit-
ting his report, the Special Rapporteur had added that 
the Commission had been criticized for not taking suf-
ficient account of outside opinion. In his view, how-
ever, the words “most other topics” could only really 
mean the topic of reservations to treaties. In all other 

cases, except on the odd occasion, special rapporteurs 
submitted their reports more or less on time, and that 
was how the Commission worked when it decided to 
refer draft articles to the Drafting Committee: the Draft-
ing Committee considered them the same year and the 
Commission adopted them immediately upon receiving 
the report of the Chairperson of the Drafting Commit-
tee. That long-standing practice had the obvious draw-
back that comments by States fell a bit flat and had no 
real impact on the elaboration of draft articles adopted 
on first reading, given that the record of the comments 
by delegations in the Sixth Committee, should they be 
required, did not become available until the second 
reading. The only way of avoiding that drawback was 
to submit reports late so that they could only be consid-
ered the following year. Such a delaying strategy might 
have certain advantages, but it should not be held up as 
a model. The other option, the one proposed by the Spe-
cial Rapporteur, was to wait until States had expressed 
their views before reconsidering draft articles that had 
already been adopted. That, however, had wide-ranging 
consequences, two of which should give the Commis-
sion pause for thought. First, it amounted to introduc-
ing a one “1 bis” reading of the draft articles, between 
the first and second readings. The Commission would 
adopt draft articles in year A and then readjust them in 
the light of comments by States in year A + 1 or A + 2, 
but in either case, it would still be a first reading, with a 
subsequent second reading still to come. Thus the Com-
mission would move imperceptibly from two readings 
to three. The process by which the Commission codified 
international law was already terribly cumbersome, and 
if the Special Rapporteur’s suggestion was followed 
it would become even more so. Another result would 
be a change in the role, or even the very nature, of the 
Commission, which was in danger of becoming, if not 
a rubber stamp, then at least a sounding board for the 
opinions of States, and he was strongly opposed to such 
an outcome. The Commission should, obviously, be sen-
sitive to what the representatives of States said, because 
one of the Commission’s main assets was the dialogue 
that developed over time between the political decision 
makers, i.e. States, and the independent experts mak-
ing up the Commission. The Commission’s task, how-
ever, was to set out the ideas of independent experts that 
made logical and scientific sense rather than political 
sense. The second reading was the stage at which the 
Commission took account of the political concerns of 
States, although even then it was not obliged to submit 
to those concerns. In any case, since States had the last 
word, it would be absurd for the Commission to sub-
mit texts that were not generally acceptable. The system 
proposed by the Special Rapporteur, however, was in 
danger of leading the Commission off in a disturbing 
direction. He feared that if the Commission followed 
the Special Rapporteur in that direction, it would ulti-
mately focus more on giving States—or rather, the small 
number of States that had expressed views—what they 
wanted rather than on bringing its professional exper-
tise to bear on its texts to ensure their coherence. For 
that reason he would prefer to adhere as closely as pos-
sible to the Commission’s traditional practice. The arti-
cles adopted on first reading would thus, in principle, 
have been adopted definitively rather than provisionally 
and could not be reconsidered until the second reading. 
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There could, of course, be reasonable exceptions to, or 
even violations of, any principle, and if on reflection a 
provision that had been adopted seemed illogical or too 
obviously out of line with the rest of the text, the Com-
mission should not feel that it was trapped by a princi-
ple that had been interpreted too rigidly. The principle 
itself, however, should be maintained.

19. As far as substance was concerned, he had no real 
objection to the draft articles being referred in their 
entirety to the Drafting Committee. In fact he believed 
that they should be adopted as they stood, since it was 
hard to see what improvements the Drafting Commit-
tee might make. Apart from a very small number of 
cases, only one of which, in draft article 35, seemed 
justified, and for which the Special Rapporteur had 
given an excellent explanation when introducing his 
report, the Special Rapporteur’s proposal was simply 
to transpose the 2001 draft articles on responsibility 
of States for internationally wrongful acts to respon-
sibility of international organizations. In his view, that 
was fully justified and he was totally persuaded by the 
arguments presented by the Special Rapporteur both 
in his introduction and in paragraph 2 of the report: 
there was no reason to depart from the 2001 articles if 
neither practice nor logic warranted it. He also agreed 
with the Special Rapporteur’s view—not shared by 
Ms. Escarameia—that there was no need to enter into 
greater detail to adapt the provisions to particular cat-
egories of organization. The principles contained in 
the draft articles were generally applicable and even 
if, as the Special Rapporteur had noted, some of them, 
such as self-defence, were of no practical use in the 
case of some international organizations, that was of 
no importance.

20. On the other hand, he was not at all convinced by 
what the Special Rapporteur had chosen not to propose. 
Paragraph 13 of the report stated that “the current draft 
is intended to follow the same general pattern as that 
of the articles on State responsibility”. Again, he had 
no objection to the principle itself, which seemed quite 
right to him. The draft articles on responsibility of States 
had been discussed with great care and at great length 
on the basis of reports that had been the subject of both 
political and academic debate, and it would be better not 
to depart from them any further than was strictly neces-
sary. That did not mean that no additions should be made 
where such additions were necessary. However, it was 
absolutely essential, in his view, to add one or several 
provisions on the role that could or ought to be played by 
States in the reparation owed by an international organi-
zation that was liable for an internationally wrongful act. 
Of course, there was no question of saying that States 
were responsible for an act of an international organiza-
tion, but the fact remained that such organizations were 
inextricably linked with their member States, and that 
was bound to have consequences where reparation was 
concerned.

21. He endorsed the statement in paragraph 22—the 
most important point made in the report, along with the 
position of Dominicé cited in footnote 17 of the report—
that international organizations were responsible for 
their acts and their omissions, that they should respond 

to any failure to comply with international law for which 
they were liable and that, except in a few rare cases, 
States were not and should not be responsible for the 
actions of international organizations.229 He had devoted 
much time in the past to arguing that the legal person-
ality of international organizations was opaque, acting 
as a screen between them and their member States, and 
he wrongly suspected the Special Rapporteur of com-
ing down in favour of the transparency of their legal 
personality.

22. One of the consequences of the principle of the re-
sponsibility of international organizations was that they 
had to make reparation for any injury their unlawful 
behaviour might have caused to third parties. However, 
the Commission could not and must not stop there, for, 
as Álvarez, who was cited in footnote 17, had written, 
“When it comes to [international organizations], some of 
which are purposely kept by their members at the edge 
of bankruptcy, the concept of responsibility-cum-liability 
seems something only a law professor (or the writer of a 
Jessup Moot problem) would love”.230

23. In most major cases, international organizations 
were unable to discharge their obligation to make repa-
ration because they lacked the resources to do so. That 
was a basic fact that the Commission could not over-
look. In that connection, he was not convinced by the 
pretext that the Special Rapporteur used in paragraph 30 
of the report to sidestep that issue: “Obligations exist-
ing for member States or organizations under the rules 
of the responsible organization need not be recalled 
here.” In the first place, the problem did not have to do 
with the “rules of the responsible organization”—it had 
to do with general international law: if an organization 
was responsible, did general international law require 
that its member States provide the organization with the 
means of discharging its obligations arising from its re-
sponsibility? In his view, the answer to that question 
could only be yes. Moreover, that affirmative response 
must surely be included in the actual text of the draft 
articles and not in the commentary. If not, there was 
no point in undertaking the project; a single article 
would suffice, which might read: “The provisions of the 
articles on responsibility of States for internationally 
wrongful acts shall apply mutatis mutandis to respon-
sibility of international organizations for internationally 
wrongful acts.”

24. In his view, that point lay at the heart of the topic 
before the Commission. It was imperative that the princi-
ple of the exclusive responsibility of international organi-
zations for their internationally wrongful acts should be 
preserved. At the same time, it was equally imperative 
that realistic compromises be found that, without calling 
that fundamental principle into question, would guaran-
tee victims a reasonable likelihood of reparation for the 
injury they had suffered.

25. Under the leadership of the Special Rapporteur, 
the Commission should find a way of striking a balance 

229 Dominicé, loc. cit. (footnote 223 above), at p. 368.
230 Álvarez, loc. cit. (footnote 222 above), at p. 128.
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between the exclusive responsibility of the organization 
and the means of effectively implementing that respon-
sibility in respect of the victims. The road to take was 
clear: the Commission must establish principles accord-
ing to which the organization’s member States must 
allow the organization to discharge its obligation to make 
reparation, as the Russian Federation had indicated in a 
statement delivered in the Sixth Committee,231 cited in 
paragraph 29 of the report.

26. The basis of that obligation was, first of all, practi-
cal, as it was the only realistic way that reasonable guar-
antees of reparation could be given, but it also had to be 
pragmatic and realistic. In his view, that basis ought to 
have its underpinnings in jurisprudence as well as in prec-
edents and elements of practice indicating that States real-
ized that if the organization was unable to pay, they must 
nevertheless allow it to discharge its indisputable obliga-
tion to make reparation. He firmly believed that it was 
not incongruous from a legal standpoint to state that in 
joining an international organization a State accepted the 
obligations that resulted from membership, including the 
obligation to make reparation, which was an inescapable 
consequence of responsibility. To that end, it was impera-
tive that the Special Rapporteur focus on that key problem 
in his next report and formulate one or more draft articles 
that reflected that necessity.

27. He wished to draw the Commission’s attention to 
the unacceptable translation into French of paragraph 35, 
which meant absolutely nothing at all. The frequency of 
translation errors in the Commission’s texts was, to his 
way of thinking, becoming quite a problem. The cor-
rect translation of the phrase “the relations between an 
international organization and its member States and 
organizations” was “les relations entre une organisation 
internationale et les États et organisations internationales 
qui en sont membres”, and not the one given in the report.

28. He wished to make several detailed observa-
tions, not on the draft articles themselves, but on some 
of the justifications for them advanced by the Special 
Rapporteur. In paragraph 29, for example, the Special 
Rapporteur’s interpretation of the statement of Belgium 
to the Sixth Committee seemed to him inaccurate. Bel-
gium had said that if member States were required to 
make contributions in accordance with the rules of the 
organization, that did not mean that they themselves 
were required to compensate the party injured by an 
internationally wrongful act, nor did it mean that the 
injured party could bring legal action against them.232 
He shared that view, but he disagreed with the interpre-
tation given by the Special Rapporteur when he said: “In 
other words, the existence of an obligation for member 
States would entirely depend on the rules of the organi-
zation; when the obligation existed, it would benefit the 
injured party only indirectly” (para. 29). In fact, what the 
Special Rapporteur was saying was different from what 
Belgium had said, for the two reasons mentioned earlier. 
First, the problem was not a problem of the rules of the 

231 Official Records of the General Assembly, Sixth Committee, 
Sixty-first session,18th meeting (A/C.6/61/SR.18), para. 68.

232 Ibid., 14th meeting (A/C.6/61/SR.14), para. 42.

organization but one of general international law; fur-
thermore, the Special Rapporteur did not draw the right 
conclusions from those observations.

29. In paragraph 41, the position of the IAEA as formu-
lated by its Director-General was based on a terminologi-
cal misunderstanding. In the passage quoted, the IAEA 
drew a distinction between what it called “reparation 
properly so called” on the one hand and satisfaction on 
the other hand, whereas satisfaction was not one of the 
three possible options for reparation.

30. In paragraph 52, the Special Rapporteur wrote con-
cerning the NATO bombing of the Chinese embassy in 
Belgrade: “A further apology was addressed … by the 
German Chancellor Gerhard Schroeder on behalf of Ger-
many, NATO and NATO Secretary-General …”. That 
statement left him extremely perplexed; he wished to 
know whether those apologies had been made by Ger-
many on its own behalf or also on behalf of NATO.

31. The draft articles proposed by the Special Rap-
porteur, particularly subparagraph (b) of draft article 33, 
elicited the same criticisms as the provisions of the 2001 
draft articles on State responsibility for internationally 
wrongful acts on which they were based. Moreover, 
the chapeau of article 38 was highly questionable, as 
it called for the re-establishment of the situation that 
had existed before there was knowledge of the wrong-
ful act, whereas in order for restitution to be complete, 
it ought to have called for the re-establishment of the 
situation that would have existed had the internationally 
wrongful act never been committed. Lastly, draft arti-
cles 39 and 41 were too general. That being said, the 
2001 articles on State responsibility did exist, they had 
been adopted after meticulous and occasionally difficult 
drafting, and on the whole they were a great success. 
There was thus no reason to depart from them. Accord-
ingly, he did not think that the criticisms that Ms. Escara- 
meia had made with regard to the Special Rapporteur’s 
draft should lead to its modification. While they were 
obviously not unfounded from a substantive standpoint, 
it was too late to go back over the 2001 draft. Observa-
tions could perhaps be made in the commentary, but not 
in the draft article itself.

32. In conclusion, he was in favour of sending the 
draft articles proposed by the Special Rapporteur to the 
Drafting Committee. That body’s work should be largely 
formal, since it should not lead the Drafting Commit-
tee or the Commission to modify text that was directly, 
and rightly, modelled on the 2001 provisions. However, 
the Commission could not—and he wished to stress the 
point—stop there; the Special Rapporteur and the entire 
Commission must give serious thought to the obligations 
incumbent on member States vis-à-vis the organization 
to which they belonged deriving from the organization’s 
responsibility.

The meeting rose at 4.40 p.m.
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Cooperation with other bodies

[Agenda item 10]

statement bY the President of the 
international Court of justiCe

1. The CHAIRPERSON announced that, following a 
well-established practice, the Commission was to receive 
the customary visit from the President of a unique insti-
tution—the only permanent court of international jus-
tice in non-criminal matters with general jurisdiction. 
He warmly welcomed Judge Rosalyn Higgins, President 
of the International Court of Justice. Although she saw 
before her a new Commission, 16 new members having 
been elected since her previous visit, she was a stranger 
to none of them. The Court and the Commission had 
long-established synergies in advancing international law 
in the service of the international community, and the 
Court’s work had special relevance for the work of the 
Commission.

2. Ms. HIGGINS (President of the International Court 
of Justice) said she was delighted to address the Commis-
sion and congratulated its new members on their election. 
For the past decade, the President of the International 
Court of Justice had been invited to address the Com-
mission and engage in an exchange of views. The Court 
greatly appreciated those exchanges, and she herself was 
happy to be with the Commission for that purpose for a 
second time. She would report on the judgments rendered 
by the ICJ over the past year, drawing special attention to 
aspects of its work that had particular relevance for the 
work of the Commission.

3. The Court had rendered three decisions so far in 
2007: an order regarding provisional measures, a judg-
ment on the merits, entailing some important jurisdic-
tional issues, and a judgment on preliminary objections. 
The three cases had involved States from Africa, Europe 
and Latin America, and the subject matter had ranged 
from environmental issues to genocide and to diplomatic 
protection of shareholders. If any evidence was needed 
that the topics the Commission examined were of the 
highest relevance for the Court, it was to be found in the 
fact that in every one of those cases the parties had relied 
upon, and the Court had carefully considered, the work of 
the Commission.

4. She would begin with the request for provisional 
measures in the case concerning Pulp Mills on the River 
Uruguay. In 2006, the Court had handed down an order 
for the indication of provisional measures in that case. 
At that time, Argentina had initiated proceedings against 
Uruguay regarding alleged violations of the Statute of the 
River Uruguay,233 arguing that Uruguay had not respected 
the procedures under the Statute when authorizing the 
construction of two pulp mills and that the construction 
and commissioning of those mills would damage the 
environment. In its order of 13 July 2006, the Court had 
found that the circumstances of the case, as they presented 
themselves at that moment, were not such as to require 
the exercise of the Court’s power under article 41 of the 
Statute to indicate provisional measures.

5. Now it was Uruguay that had submitted a request to 
the Court for the indication of provisional measures—the 
first time in 61 years that a respondent had taken such a 
step. It had argued that since 20 November 2006, organ-
ized groups of Argentine citizens had been blockading 
bridges leading to Uruguay, that the action was causing 
it enormous economic damage and that Argentina had 
taken no steps to put an end to the blockade. It had asked 
the Court to order Argentina to take “all reasonable and 
appropriate steps ... to prevent or end the interruption of 
transit between Uruguay and Argentina, including the 
blockading of bridges and roads between the two States”; 
to “abstain from any measure that might aggravate, extend 
or make more difficult the settlement of that dispute”; 
and to “abstain from any other measure that might preju-
dice the rights of Uruguay in dispute before the Court” 
[para. 13 of the 2007 order]. By that time the owner of 
one of the two planned pulp mills had already decided to 
relocate the mill out of the River Uruguay area.

6. With regard to the first provisional measure requested, 
the Court had found that notwithstanding the blockades, 
the construction of the Botnia pulp mill had progressed 
significantly since the summer of 2006 and that work 
was continuing [para. 40 of the 2007 order]. It was not 
convinced that the blockades met the test for ordering 
provisional measures, namely that they represented an 
imminent risk of irreparable prejudice to the rights of 
Uruguay in the dispute before it [ibid., para. 41].

7. With respect to the other two provisional measures 
sought by Uruguay, the Court had recalled that although 
in several past cases it had indicated provisional measures 
directing parties not to aggravate the dispute, it had never 
done so when the measure had not been ancillary to another 
provisional measure. It had therefore restricted itself to reit-
erating its call to the parties, made in its earlier order, “to 
fulfil their obligations under international law”, “to imple-
ment in good faith the consultation and co-operation pro-
cedures provided for by the 1975 Statute”, and “to refrain 
from any actions which might render more difficult the 
resolution of the present dispute” [ibid., para. 53].

8. During the proceedings, Uruguay had argued that 
the blockades by Argentine citizens could not be justi-
fied as countermeasures taken in response to the alleged 

233 Signed at Salto (Uruguay) on 26 February 1975, United Nations, 
Treaty Series, vol. 1295, No. 21425, p. 331.
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violations of the 1975 Statute. Referring to the Commis-
sion’s draft articles on responsibility of States for interna-
tionally wrongful acts, counsel for Uruguay had argued 
that the dispute fell squarely within the terms of article 52, 
paragraph 3, the commentary to which explained that  
“[w]here a third party procedure exists and has been 
invoked by either party to the dispute, the requirements of 
that procedure, e.g. as to interim measures of protection, 
should substitute as far as possible for countermeasures”.234 
In Uruguay’s view, if countermeasures were not justifi-
able where the responsible party was complying with a 
provisional measures order, then it followed a fortiori that 
they could not be justifiable when the indication of pro-
visional measures had been refused by the ICJ and where 
the responsible party (Uruguay) was pursuing diplomatic 
dispute settlement procedures in good faith. In any event, 
Argentina had not claimed to be taking countermeasures 
and the Court had not had to resolve that question.

9. One month after the order in the Pulp Mills on the 
River Uruguay case, the Court had delivered its judg-
ment in the first legal case in which one State had made 
allegations of genocide against another: Application of 
the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v. Serbia 
and Montenegro). The Court had been acutely sensitive to 
its responsibilities and had, as always, simply but meticu-
lously applied the law to each and every one of the issues 
before it. It would be impossible to recount, even in sum-
mary form, all the legal and factual findings set out in the 
Court’s 171-page judgment. She would simply focus on 
the aspects of the case that seemed of particular interest, 
including those parts of the reasoning that had direct rel-
evance to the work of the Commission.

10. The case had been extremely fact-intensive. The 
hearings had lasted for two and a half months, witnesses 
had been examined and cross-examined and thousands of 
pages of documentary evidence submitted. A substantial 
portion of the judgment was devoted to analysing that evi-
dence and making detailed findings as to whether alleged 
atrocities had occurred and, if so, whether there was the 
specific intent on the part of the perpetrators to destroy in 
whole or in part the protected group, which the ICJ had 
identified as the “Bosnian Muslims”. Given the excep-
tional gravity of the offence of genocide, the Court had 
required that the allegations be proved by evidence that 
was “fully conclusive” [para. 209 of the judgment]. It had 
made its own determinations of fact based on the evidence 
before it, but had also greatly benefited from the findings 
of fact that had been made by the International Tribunal 
for the Former Yugoslavia when dealing with accused 
individuals. The Court had termed the Tribunal’s working 
methods rigorous and open, thus enabling it to treat its 
findings of fact as “highly persuasive” [para. 223].

11. The Court had carefully worked through each el-
ement of the definition of genocide in article II of the 
Convention on the Prevention and Punishment of the 
Crime of Genocide. With regard to the definition of the 
protected group, it had shared the view set out by the 
Commission in its commentary to the articles of the draft 

234 Yearbook … 2001, vol. II (Part Two) and corrigendum, para. (2) 
of the commentary, p. 136.

code of crimes against the peace and security of mankind 
that the intention “must be to destroy at least a substantial 
part of a particular group” [para. 198].235

12. As for the question whether the deliberate destruc-
tion of the historical, cultural and religious heritage of the 
protected group could constitute the deliberate infliction 
of conditions of life calculated to bring about the physi-
cal destruction of the group, the Court had agreed with 
the Commission’s conclusion in its report to the General 
Assembly on the work of its forty-eighth session that the 
travaux préparatoires for the Convention on the Preven-
tion and Punishment of the Crime of Genocide clearly 
showed that the definition of genocide was limited to the 
physical or biological destruction of the group.236 Conse-
quently, the Court had found that the attacks on the cul-
tural and religious property of the Bosnian Muslims could 
not be considered to be a genocidal act within the mean-
ing of article II of the Convention.

13. The applicant had argued that the specific intent could 
be inferred from the pattern of atrocities. The Court had 
been unable to accept that argument. The specific intent 
had to be convincingly shown by reference to particular 
circumstances; a pattern of conduct would not be accepted 
as evidence of the intent’s existence unless genocide was 
the only possible explanation for the conduct concerned.

14. The Court had made 45 pages of findings of fact 
on various atrocities, and while it had jurisdiction only 
to make determinations as to genocide, it was clear that 
it saw those as crimes against humanity. In many cases, 
Bosnian Muslims had been the victims of those acts, 
but with one exception, the evidence did not show that 
those terrible acts had been accompanied by the specific 
intent to destroy the group as such. The exception was 
Srebrenica, where, the Court had found, there was conclu-
sive evidence that killings and acts causing serious bodily 
or mental harm targeting the Bosnian Muslims had taken 
place in July 1995. Those acts had been directed by the 
main staff of the Republika Srpska Army (VRS), who had 
possessed the specific intent required for genocide. That 
finding had been consistent with the jurisprudence of the 
International Tribunal for the Former Yugoslavia.

15. Having determined that genocide had been commit-
ted at Srebrenica [para. 297 of the judgment], the next step 
had been for the Court to decide whether the respondent 
was legally responsible for the acts of the VRS. That ques-
tion had two aspects, which the Court had considered sepa-
rately. First, the Court had had to ascertain whether the acts 
committed at Srebrenica had been perpetrated by organs of 
the respondent, i.e. by persons or entities whose conduct 
was necessarily attributable to it because they were in fact 
the instruments of its action. If that question was answered 
in the negative, the Court had then to decide whether the 
acts in question had been committed by persons who, while 
not organs of the respondent, had nevertheless acted on 
the instructions of, or under the direction or control of, the 
respondent. The Commission’s draft articles on the respon-
sibility of States had been central to the Court’s reasoning 
[para. 385 of the judgment].

235 Yearbook … 1996, vol. II (Part Two), p. 45 (para. (8) of the 
commentary to article 17 (Crime of genocide)).

236 Ibid., pp. 45–46 (para. (12) of the commentary).
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16. With regard to attribution on the basis of the conduct 
of the respondent’s organs, the Court had noted that the 
rule, which was one of customary international law, was 
reflected in article 4 of the Commission’s draft articles on 
State responsibility for internationally wrongful acts.237 
Applying the rule to the present case, the Court had had to 
determine whether the acts of genocide committed in Sre-
brenica had been perpetrated by “persons or entities” having 
the status of organs of the Federal Republic of Yugoslavia, 
as the respondent had been known at the time, under its 
internal law as it was then in force [para. 386 of the judg-
ment]. Although there had been much evidence of direct 
or indirect participation by the official army of the Federal 
Republic of Yugoslavia, along with the Bosnian Serb armed 
forces, in military operations in Bosnia and Herzegovina in 
the years prior to the events at Srebrenica, the Court had 
found that it had not been proved before it that the army of 
the Federal Republic of Yugoslavia had taken part in the 
massacres at Srebrenica, nor that the political leaders of 
the Federal Republic of Yugoslavia had been engaged in 
preparing, planning or carrying out the massacres. Further, 
neither the Republika Srpska nor the VRS were de jure 
organs of the Federal Republic of Yugoslavia, since none 
of them had the status of organ of that State under its inter-
nal law. There had been no doubt that the Federal Republic 
of Yugoslavia had been providing substantial support to the 
Republika Srpska, and that one of the forms that this sup-
port had taken was payment of salaries and other benefits 
to some officers of the VRS; however, after very careful 
consideration, the Court had determined that “this did not 
automatically make them organs of the [Federal Republic 
of Yugoslavia]” [ibid., para. 388].

17. The issue had also arisen as to whether the respond-
ent might bear responsibility for the acts of the paramili-
tary militia known as the “Scorpions” in the Srebrenica 
area. On the basis of the materials submitted to it, the Court 
had been unable to find that the “Scorpions”—referred to 
in those documents as “a unit of Ministry of Interiors of 
Serbia” —had been de jure organs of the respondent in 
mid-1995. The Court had further noted that “in any event 
the act of an organ placed by a State at the disposal of 
another public authority should not be considered as an 
act of that State if the organ [had been] acting on behalf of 
the public authority at whose disposal it had been placed” 
[para. 389]. That finding recalled the language of article 6 
of the Commission’s draft articles on responsibility of 
States for internationally wrongful acts.238

18. The applicant had raised an argument that required 
the Court to go beyond article 4 of the Commission’s draft 
article on State responsibility. It had submitted that the 
Republika Srpska, the VRS and the “Scorpions” must be 
deemed, notwithstanding their apparent status, to have 
been de facto organs of the Federal Republic of Yugo-
slavia at the relevant time and that all their acts in con-
nection with Srebrenica had thus been attributable to the 
Federal Republic of Yugoslavia, just as if they had been 
organs of that State under its internal law. The Court had 
addressed that question in its 1986 judgment in the case 
concerning Military and Paramilitary Activities in and 

237 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 40–42.
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against Nicaragua, where it had held that persons, groups 
of persons or entities could, for purposes of international 
responsibility, be equated with State organs, even if that 
status did not follow from internal law, provided that the 
persons, groups or entities acted in “complete depend-
ence” on the State, of which they were ultimately merely 
the instrument [see paragraphs 398–400 of the judgment 
of the ICJ in Application of the Convention on the Pre-
vention and Punishment of the Crime of Genocide (Bos-
nia and Herzegovina v. Serbia and Montenegro)]. In the 
Genocide case, the Court had found that while the po-
litical, military and logistical relations between the fed-
eral authorities in Belgrade and the authorities in Pale, 
and between the Yugoslav army and the VRS, had been 
strong and close in previous years, they had, at least at the 
relevant time, not been such that the Bosnian Serbs’ po-
litical and military organizations were to be equated with 
organs of the Federal Republic of Yugoslavia. There had 
been some differences over strategic options at the time, 
which provided evidence that the Bosnian Serb leaders 
had some qualified, but real, margin of independence.

19. The Court had therefore found that the acts of geno-
cide at Srebrenica could not be attributed to the respond-
ent as having been committed by its organs or by persons 
or entities wholly dependent upon it [para. 413 of the 
judgment].

20. The Court had then had to address the second ques-
tion, namely, that of attribution of the genocide at Srebren-
ica to the respondent on the basis of direction or control. 
On that subject, the applicable rule, which was also one 
of customary law, had been laid down in article 8 of the 
Commission’s draft articles on responsibility of States: 
“The conduct of a person or group of persons shall be 
considered an act of a State under international law if the 
person or group of persons is in fact acting on the instruc-
tions of, or under the direction or control of, that State 
in carrying out the conduct.”239 That provision had had 
to be understood in the light of the Court’s jurisprudence 
on the subject, particularly that in the 1986 Military and 
Paramilitary Activities in and against Nicaragua judg-
ment, which had set out the test of showing that “effective 
control” had been exercised or that the State’s instruc-
tions had been given in respect of each operation in which 
the alleged violations had occurred, and not generally 
in respect of the overall actions taken by the persons or 
groups of persons having committed the violations. The 
applicant had questioned the validity of applying that test 
by, inter alia, drawing attention to the 1999 judgement of 
the Appeals Chamber of the International Tribunal for the 
Former Yugoslavia in the Tadić case. There, the Appeals 
Chamber had not followed the Military and Paramilitary 
Activities in and against Nicaragua case test and had 
instead taken the view that acts committed by Bosnian 
Serbs could give rise to international responsibility of the 
Federal Republic of Yugoslavia on the basis of the “over-
all control” exercised by the Federal Republic of Yugo-
slavia over the Republika Srpska and the VRS, without 
there being any need to prove that each operation during 
which acts had been committed in breach of international 
law had been carried out on the instructions of the Federal 
Republic of Yugoslavia or under its effective control.

239 Ibid., pp. 26 and 47.
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21. The President of the International Court of Justice 
wished to step back from the details of the law of State re-
sponsibility to reflect for a moment on the fragmentation 
of international law, a topic that had recently occupied the 
Commission. The Study Group chaired by Mr. Kosken-
niemi had completed its work at the previous session, and 
in its final report it had used the contrast between the Mili-
tary and Paramilitary Activities in and against Nicaragua 
and Tadić cases as “an example of a normative conflict 
between an earlier and a later interpretation of a rule of 
general international law”.240 The report stated that such 
conflicts created two types of problem: first, they dimin-
ished legal security because legal subjects were no longer 
able to predict the reaction of official institutions to their 
behaviour and to plan their activity accordingly; and sec-
ondly, “they put legal subjects in an unequal position vis-
à-vis each other”.241

22. Perhaps the Court’s handling of the “Nicara-
gua/Tadić” issue in its judgment in Application of the 
Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v. Serbia 
and Montenegro) would assuage the concerns of those 
who saw a normative conflict between ICJ and Interna-
tional Tribunal for the Former Yugoslavia. The former 
had given careful, and respectful, consideration to the 
Appeals Chamber’s reasoning but had ultimately decided 
to follow the Nicaragua test. The reasoning had been 
meticulously laid out in its judgment. First, the Court 
had observed that International Tribunal for the Former 
Yugoslavia “was not called upon in the Tadić case, nor 
[was] it in general called upon, to rule on questions of 
State responsibility, since its jurisdiction [was] criminal 
and extend[ed] over persons only” [see paragraph 403 
of the Court’s decision]. Thus, the Tribunal’s judgement 
had addressed an issue which was not indispensable for 
the exercise of its jurisdiction.

23. Secondly, insofar as the “overall control” test was 
employed to determine whether an armed conflict was or 
was not international, the sole question which the Appeals 
Chamber of the International Tribunal for the Former 
Yugoslavia was called upon to decide, it might well be 
that the test was applicable and suitable; the ICJ had been 
careful not to take a position on that point in the Applica-
tion of the Convention on the Prevention and Punishment 
of the Crime of Genocide case, as that was not a question 
at issue before it.

24. Thirdly, the Court had observed that logic did not 
require the same test to be adopted in resolving the two 
issues, which were different: the degree and nature of a 
State’s involvement in an armed conflict on another State’s 
territory which was required for the conflict to be character-
ized as international could very well, and without logical 
inconsistency, differ from the degree and nature of involve-
ment required to give rise to that State’s responsibility for a 
specific act committed in the course of the conflict.

25. Lastly, the Court had noted that the “overall control” 
test had the major drawback of broadening the scope of 

240 A/CN.4/L.682 [and Corr.1] and Add.1 (see footnote 28 above), 
para. 50.
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State responsibility well beyond the fundamental principle 
governing the law of international responsibility: namely, 
that a State was responsible only for its own conduct, in 
other words the conduct of persons acting, on whatever 
basis, on its behalf. In that regard, the “overall control” 
test was unsuitable, for it stretched too far the connection 
that must exist between the conduct of a State’s organs 
and its international responsibility.

26. While deciding to follow its settled jurisprudence on 
the test of “effective control”, which was also the Com-
mission’s position in its commentary to article 8 of the 
draft articles on responsibility of States,242 the Court had 
emphasized that it attached the utmost importance to the 
factual and legal findings made by the International Tri-
bunal for the Former Yugoslavia in ruling on the criminal 
liability of the accused before it and had taken the fullest 
account of the trial and appellate judgements of the Tribu-
nal dealing with the events underlying the dispute.

27. Turning back to the findings on responsibility, 
Ms. Higgins said the Court had held that there was insuf-
ficient proof that instructions had been issued by the fed-
eral authorities in Belgrade or by any other organ of the 
Federal Republic of Yugoslavia, to commit the massacres 
in Srebrenica, still less that any such instructions had been 
given with specific genocidal intent. Some of the evidence 
on which the applicant had relied related to the influence, 
rather than the effective control, that President Milošević 
had or had not had over the authorities in Pale. It had not 
established a factual basis for attributing responsibility on 
the basis of direction or effective control.

28. The Court had then come to the question of the 
respondent’s responsibility on the ground of the ancillary 
acts enumerated in article III of the Convention on the 
Prevention and Punishment of the Crime of Genocide, 
including complicity. The Court had referred to article 16 
of the Commission’s draft articles on responsibility of 
States, reflecting a customary rule, which provided that:

A State which aids or assists another State in the commission of an 
internationally wrongful act by the latter is internationally responsible 
for doing so if:

(a) that State does so with knowledge of the circumstances of the 
internationally wrongful act; and

(b) the act would be internationally wrongful if committed by that 
State.243

29. That provision concerned a situation characterized 
by a relationship between two States, which was not the 
precise situation before the Court. Nonetheless, the Court 
had thought it still merited consideration. The Court had 
found no reason to make any distinction of substance 
between “complicity in genocide”, within the meaning 
of article III (e) of the Convention on the Prevention and 
Punishment of the Crime of Genocide, and the “aid or as-
sistance” of a State within the meaning of article 16 of the 
Commission’s draft articles on responsibility of States. 
In other words, to ascertain whether the respondent was 
responsible for “complicity in genocide”, the ICJ had 
had to examine whether organs of the respondent State, 
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or persons acting on its instructions or under its direction 
or effective control, had furnished “aid or assistance” in 
the commission of the genocide in Srebrenica. The Court 
had found that the respondent had supplied quite substan-
tial aid of a political, military and financial nature to the 
Republika Srpska and the VRS, long before the tragic 
events at Srebrenica, and that the aid had continued dur-
ing those events. However, a crucial condition for com-
plicity had not been fulfilled. The Court had felt that it 
lacked conclusive proof that the respondent’s authorities, 
when providing that aid, had been fully aware that the 
VRS had had the specific intent characterizing genocide 
as opposed to other crimes.

30. The Court had proceeded to consider the duty to 
prevent genocide enshrined in article I of the Conven-
tion on the Prevention and Punishment of the Crime of 
Genocide. The Court had held that the respondent could 
and should have acted to prevent the genocide, but that it 
had not. The respondent had done nothing to prevent the 
Srebrenica massacres despite the political, military and 
financial links between its authorities and the Republika 
Srpska and the VRS. It had therefore violated the obli-
gation in the Convention on the Prevention and Punish-
ment of the Crime of Genocide to prevent genocide. In 
that regard, the Court had made a clear distinction in 
law between complicity in genocide and the breach of 
the duty to prevent genocide. The Court had found it 
conclusively proven that the leadership of the Federal 
Republic of Yugoslavia, and President Milošević above 
all, had been fully aware of the climate of deep-seated 
hatred that had reigned between the Bosnian Serbs and 
the Muslims in the Srebrenica region, and that massacres 
were likely to occur. They might not have had knowl-
edge of the specific intent to commit genocide, but it 
must have been clear that there had been a serious risk 
of genocide in Srebrenica. Moreover, the legal issue had 
not been whether, had the respondent made use of the 
strong links it had with the Republika Srpska and the 
VRS, the genocide would have been averted. The Court 
had referred to article 14, paragraph 3, of the Commis-
sion’s draft articles on responsibility of States, a general 
rule of the law of State responsibility, which provided 
that:

The breach of an international obligation requiring a State to prevent a 
given event occurs when the event occurs and extends over the entire 
period during which the event continues and remains not in conformity 
with that obligation.244

31. That obviously did not mean that the obligation to 
prevent genocide came into being only as the perpetration 
of genocide commenced; that would be absurd, since the 
whole point of the obligation was to prevent, or attempt 
to prevent, the occurrence of the act. A State’s obligation 
to prevent, and the corresponding duty to act, arose at 
the instant the State learned of, or should normally have 
learned of, the existence of a serious risk that genocide 
would be committed, which it could contribute to pre-
venting. If the genocide was not ultimately carried out, 
then a State that had omitted to act when it could have 
done so could not be held responsible a posteriori, since 
the event which must occur for there to be a violation of 
the obligation to prevent had not happened.

244 Ibid., pp. 27 and 59.

32. The final obligation that the Court had considered 
was the duty to punish genocide. The Court had held that 
the respondent had violated its obligation to punish the 
perpetrators of genocide, including by failing to cooperate 
fully with the International Tribunal for the Former Yugo-
slavia with respect to the handing over of General Ratko 
Mladić for trial.

33. What the Court had sought to do in its judgment in 
the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide case had not only 
been to answer the claims before it, but also systemati-
cally to elaborate and explain each and every element 
in the Convention on the Prevention and Punishment of 
the Crime of Genocide, believing, exceptionally, that 
the latter task was also a necessary contribution to clar-
ity and understanding. The Court regarded as extremely 
important, for the future, its views on the bases of State 
responsibility for genocide and the precise circum-
stances in which the duty of a State to prevent genocide 
in another State’s territory might arise, as well as the 
scope of that duty.

34. Six weeks previously, the Court had delivered its 
judgment on preliminary objections in the Ahmadou 
Sadio Diallo case between Guinea and the Democratic 
Republic of the Congo, which concerned the diplomatic 
protection of nationals residing abroad. It was a classi-
cal case, perhaps, in the Western context, but somewhat 
unusual as an intra-African case. Mr. Diallo, a Guin-
ean citizen, had resided in the Democratic Republic of 
the Congo for 32 years, founding two companies: an 
import–export company and a company specializing in 
the containerized transport of goods. Each company was 
a société privée à responsabilité limitée (private limited 
liability company) of which Mr. Diallo was the gérant 
(manager) and, in the end, the sole associé (partner). 
Towards the end of the 1980s, the two companies, acting 
through their gérant, had initiated various steps, includ-
ing judicial ones, in an attempt to recover alleged debts 
from the State and from publicly- and privately-owned 
companies. On 31 October 1995, the Prime Minister of 
Zaire (as the Democratic Republic of the Congo was then 
called) had issued an expulsion order against Mr. Diallo 
and on 31 January 1996, he had been deported to Guinea. 
The deportation had been served on Mr. Diallo in the form 
of a notice of refusal of entry (refoulement) on account of 
“illegal residence” (séjour irrégulier).

35. Since only States could be parties to cases before 
the ICJ, Mr. Diallo’s case had come to the Court by vir-
tue of Guinea seeking to exercise diplomatic protection 
of Mr. Diallo’s rights. The Court had recalled that under 
customary international law, as reflected in article 1 of the 
Commission’s draft articles on diplomatic protection,

diplomatic protection consists of the invocation by a State, through 
diplomatic action or other means of peaceful settlement, of the re-
sponsibility of another State for an injury caused by an internation-
ally wrongful act of that State to a natural or legal person that is a 
national of the former State with a view to the implementation of such 
responsibility.245

245 Yearbook … 2006, vol. II (Part Two), p. 26, para. 50.
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36. The Court had further observed that “[o]wing to the 
substantive development of international law over recent 
decades in respect of the rights it accords to individu-
als, the scope ratione materiae of diplomatic protection, 
originally limited to alleged violations of the minimum 
standard of treatment of aliens, has subsequently widened 
to include, inter alia, internationally guaranteed human 
rights” [para. 39 of the judgment].

37. The Democratic Republic of the Congo had chal-
lenged the Court’s jurisdiction on two bases: first, that 
Guinea lacked standing because the rights belonged to the 
two Congolese companies, not to Mr. Diallo; and second, 
that neither Mr. Diallo nor the companies had exhausted 
local remedies. The Court had examined whether Guinea 
had met the requirements for the exercise of diplomatic 
protection under customary international law in terms of 
three categories of rights: Mr. Diallo’s individual rights, 
his direct rights as associé in the two companies and the 
rights of those companies, “by substitution”.

38. In terms of Mr. Diallo’s individual personal rights, the 
central issue had been that of his expulsion and whether 
local remedies had been exhausted. The President noted 
that, in 2004, the Commission had included the topic of 
“Expulsion of aliens” in its programme of work,246 and that 
the second247 and third reports (A/CN.4/581) of the Special 
Rapporteur, Mr. Maurice Kamto, were being considered 
during the current session. As the third report stated, the 
right to expulsion was not absolute and must be exercised 
in accordance with the fundamental rules of international 
law. The report further observed that a study of national and 
international treaty practice and case law revealed several 
general principles that were applicable to the expulsion of 
aliens, including non–discrimination, respect for the fun-
damental rights of the expelled person, the prohibition of 
arbitrary expulsion, the duty to inform and the procedure 
prescribed by the law in force (para. 27).

39. Such principles were indeed the backdrop to the 
Court’s consideration of whether local remedies had in 
the Ahmadou Sadio Diallo case been exhausted, or had 
needed to be exhausted, when the expulsion had been 
characterized by the Government as a “refusal of entry” 
when it was carried out. Refusal of entry was not appeal-
able under Congolese law. The Democratic Republic of 
the Congo had contended that the immigration author-
ities had “inadvertently” used the term “refusal of entry” 
instead of “expulsion”, and that the error had not been 
intended to deprive Mr. Diallo of a remedy. (Under Con-
golese law, expulsion was subject to appeal.) The Court 
had decided that the Democratic Republic of the Congo 
could not rely on its own error to claim that Mr. Diallo 
should have treated the measure taken against him as an 
expulsion [para. 46 of the judgment]. Incidentally, the Spe-
cial Rapporteur’s second report on the expulsion of aliens 
observed that no real terminological distinction could be 
drawn among the three terms “expulsion”, “escort to the 
border” (reconduite à la frontière) and “refoulement”.248 
The Commission might wish to review that in the light 
of the particular facts of the Ahmadou Sadio Diallo case.

246 Yearbook … 2004, vol. II (Part Two), p. 120, para. 364.
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40. The Democratic Republic of the Congo had main-
tained that even if the expulsion had been treated as a 
“refusal of entry”, Mr. Diallo could have asked the com-
petent authorities to reconsider their position, and that 
such a request would have had a good chance of success. 
As the commentary to article 14 of the draft articles on 
diplomatic protection stated, such administrative meas-
ures could be taken into consideration for purposes of the 
local remedies rule only if they were aimed at vindicating 
a right and not at obtaining a favour. That was not the 
situation in the present case.249

41. With respect to the second category of rights—
Mr. Diallo’s direct rights as associé in the two Congolese 
companies—Guinea had referred to the Barcelona Trac-
tion case and article 12 of the draft articles on diplomatic 
protection, which provided that

[t]o the extent that an internationally wrongful act of a State causes 
direct injury to the rights of shareholders as such, as distinct from those 
of the corporation itself, the State of nationality of any such share-
holders is entitled to exercise diplomatic protection in respect of its 
nationals.250 

The Court had thus found that Guinea did indeed have 
standing with respect to Mr. Diallo’s direct rights as asso-
cié of the two companies.

42. The most complicated issue in the Ahmadou Sadio 
Diallo case had been the question whether Guinea could 
exercise diplomatic protection with respect to Mr. Diallo 
“by substitution” for the two Congolese companies. Guinea 
had sought to invoke the Court’s dictum in the Barcelona 
Traction case, where the Court had referred to the pos-
sibility of an exception, founded on reasons of equity, to the 
general rule of the protection of a company by its national 
State, “when the State whose responsibility is invoked is 
the national State of the company” [para. 92 of the judg-
ment of 1970 in the Barcelona Traction case]. In the four 
decades since the Barcelona Traction case, the Court had 
not had occasion to rule on whether, in international law, 
there was indeed an exception to the general rule “that the 
right of diplomatic protection of a company belongs to its 
national State” [ibid., para. 93], which allowed for the pro-
tection of the shareholders by their own national State “by 
substitution”, and on the reach of any such exception.

43. Guinea had pointed to the fact that various interna-
tional agreements, such as agreements for the promotion 
and protection of foreign investments and the 1965 Con-
vention on the settlement of investment disputes between 
States and nationals of other States, had established spe-
cial legal regimes governing investment protection, or 
that provisions in that regard were commonly included 
in contracts entered into directly between States and for-
eign investors. After careful consideration, the Court had 
found that this specific treaty practice could not with cer-
tainty be said to show that there had been a change in the 
customary rules of diplomatic protection; it could equally 
show the contrary, namely that special arrangements had 
been made to step outside of those customary rules of 
diplomatic protection. The Court had further observed 
that, “[i]n that context, the role of diplomatic protection 
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somewhat faded, as in practice recourse is only made to 
it in rare cases where treaty régimes do not exist or have 
proved inoperative” [see paragraph 88 of the judgment in 
the Ahmadou Sadio Diallo case].

44. Ultimately, the Ahmadou Sadio Diallo case had 
not proved to be a second Barcelona Traction case. After 
carefully examining State practice and decisions of inter-
national courts and tribunals, the Court had been of the 
opinion that those did not reveal—at least at the present 
time—an exception in customary international law allow-
ing for protection by substitution.

45. The Court had then considered the separate question 
of whether customary international law contained a more 
limited rule of protection by substitution, such as that set 
out in article 11, subparagraph (b), of the Commission’s 
draft articles on diplomatic protection, which would apply 
only where a company’s incorporation in the State hav-
ing committed the alleged violation of international law 
“was required by it as a precondition for doing business 
there”.251 However, that very special case had not seemed 
to correspond to the one before the Court, as it had not 
been satisfactorily established that the incorporation of 
Mr. Diallo’s two companies in the Democratic Republic 
of the Congo would have been “required” of their found-
ers to enable them to operate in the economic sectors 
concerned. Therefore, the question of whether draft arti-
cle 11, subparagraph (b), did or did not reflect customary 
international law had been, rather deliberately, left open. 
The Court had thus found Guinea’s application inadmis-
sible insofar as it concerned the protection of Mr. Diallo 
in respect of alleged violations of the rights of his two 
companies [para. 95 of the judgment].

46. In terms of pending cases, after an “African year” 
with cases between the Democratic Republic of the Congo 
and Uganda, the Democratic Republic of the Congo 
and Rwanda, and Guinea and the Democratic Republic 
of the Congo, the Court was now in a “Latin American 
and Asian year”. It had concluded hearings in two cases 
involving Nicaragua, and they were both under delibera-
tion: one was a case on the merits concerning a maritime 
delimitation with Honduras; the other was a case at the 
preliminary objections stage with Colombia, which con-
cerned territorial sovereignty and maritime delimitation 
questions. In November 2007, the Court would hear argu-
ments on the merits in a case between Malaysia and Sin-
gapore concerning sovereignty over certain areas.

47. Three new contentious cases had been filed with 
the Court the previous year (one of which had later been 
withdrawn), as well as two requests for the indication of 
provisional measures. In April 2007, Rwanda had filed an 
application relating to a dispute with France.252 Rwanda 
sought to found jurisdiction on article 38, paragraph 5, 
of the Rules of Court, which meant that no action would 
be taken in the proceedings unless and until France con-
sented to the Court’s jurisdiction in the case. The Court’s 
current docket therefore stood at 12 cases.253 It had been 
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making every effort to maximize the throughput of its 
work. It was committed to a very full schedule of hear-
ings and deliberations, with more than one case in pro-
gress at all times. It was also endeavouring to hear cases 
very shortly after they became ready: there was only one 
case on the docket which was ready for hearings but yet 
to be scheduled, the rest of the pending cases still being at 
the written pleadings stage. In terms of strategic planning, 
the Court tried to establish a calendar that had a mixture 
of preliminary objections and merits cases, always bear-
ing in mind that if a request for provisional measures was 
made, it had priority under the Statute of the International 
Court of Justice.

48. The agenda of the International Law Commis-
sion was also a busy and interesting one. The topics the  
Commission was examining were of the highest rele-
vance for the Court, which would continue to follow the 
former’s work with great interest. On behalf of the Court, 
Ms. Higgins wished the Commission every success in the 
work of its fifty-ninth session.

49. The CHAIRPERSON thanked the President of the 
International Court of Justice for her skillful statement. 
Speaking in his personal capacity as a member of the 
Commission, he noted that the work of the Court was very 
much focused on substantial written pleadings. However, 
at the end of the first round of oral hearings, it was some-
times the practice of the Court to put questions to the par-
ties, which could be answered during the second round 
of oral hearings or within a few weeks after the closure 
of the hearings. In the former case, the second round of 
oral hearings was to some extent guided by the Court and 
the parties had some notice of where its concerns lay. He 
asked whether it would be practicable for the Court to put 
such questions on the basis of the written pleadings prior 
to the commencement of the oral hearings.

50. Ms. HIGGINS (President of the International Court 
of Justice) said that the Court had from time to time con-
sidered whether it would be possible to request the par-
ties to provide useful information at an earlier stage of 
the proceedings, and had not yet decided against such a 
procedure once and for all. However, for the time being, 
it felt that such a practice might place undue constraints 
on the way a party wished to present its case and give 
too early an indication of the Court’s thinking. The work-
ing methods of the Court were regularly reviewed by the 
Rules Committee and she would refer the interesting idea 
raised by Mr. Brownlie to that body.

51. Ms. ESCARAMEIA, referring to the President’s 
recent statement in another forum that the International 
Court of Justice had not taken up regional court judge-
ments invoked by States because the issues involved were 
not precisely the same, asked how the Court would react 
to a ruling handed down by a regional or ad hoc court 
if the issue were the same, and whether it would respect 
such a ruling. She wondered whether the topic had been 
discussed within the Court. The Commission, in its work 
on fragmentation of international law, had decided to 
defer consideration of the relationship between courts for 
the time being. She asked whether the Court would find 
any work undertaken by the Commission in that regard 
useful. Secondly, in view of the criticism from some 
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quarters that the Court should have been more active in 
pursuing documents in the Application of the Convention 
on the Prevention and Punishment of the Crime of Geno-
cide case, she wondered whether any consideration had 
been given to making the Court’s procedures more proac-
tive and prosecutorial when criminal issues were at stake.

52. Ms. HIGGINS (President of the International 
Court of Justice) said it was extremely important that 
all courts respect each other and avoid any pretensions 
to exclusiveness or hierarchy. The International Court 
of Justice must, however, consider technical rules and 
determine what ruling might or might not apply and in 
what circumstances. All courts could gain much from 
each other. It was, therefore, hard to give a generalized 
answer to Ms. Escarameia’s first question. For example, 
in a series of cases relating to the Vienna Convention 
on Consular Relations, in which the United States of 
America had been the respondent, the Court’s attention 
had been drawn to a decision by the Inter-American 
Court of Human Rights that the right of an individual 
under article 36 of the Convention to have his or her con-
sul notified in the event of his or her arrest or detention 
was a human right. The International Court of Justice 
had not said that the Inter-American Court had erred; 
it had simply determined that the individual right con-
cerned was contained within a treaty, and whether it was 
classified as a human right was immaterial. In that case, 
therefore, the ICJ had made no use of the other court’s 
ruling. On the other hand, in current litigation before the 
Court between Colombia and Nicaragua, reference was 
being made to a decision by the Central American Court 
of Justice relating to a treaty the status of which was 
open to question. That treaty was currently being trans-
lated and studied by the ICJ and it remained to be seen 
what the outcome would be.

53. With regard to the question whether the Court 
might change its procedures, she said that the answer 
was in the negative. The Court would not become more 
prosecutorial. It was a long-established practice that the 
parties were required to bring evidence before the Court. 
They had ample time to gather what material they under-
stood would be needed, as a matter of law, in order to per-
suade the Court to decide in their favour. She understood 
that more cases would be coming before the International 
Tribunal for the Former Yugoslavia, but the ICJ had made 
it clear that its own decisions had been based on the evi-
dence that had been before it at the time.

54. Ms. XUE, after commending the excellent work by 
the International Court of Justice over the past year, said 
that she had been particularly happy to hear of the impor-
tance attached by the Court, and the parties to disputes 
before it, to the Commission’s work, which had made a 
great contribution to the development of international 
law. Indeed, it would be no exaggeration to say that the 
Commission’s work had been put into practice since the 
adoption of the draft articles on responsibility of States 
for internationally wrongful acts, which were extensively 
quoted in the literature. The Court itself had cited some of 
the draft’s provisions as evidence of customary interna-
tional law. Ms. Xue wondered how the President viewed 
that phenomenon.

55. Ms. HIGGINS (President of the International Court 
of Justice) said it would not be correct to say that the Court 
regarded the totality of the draft articles on responsibility 
of States as customary international law; to date, it had 
had occasion only to pronounce on, agree with and find 
useful formulations in certain specific articles, to which 
it had referred as customary international law. Difficulties 
might arise when the Court came to deal with a provision 
that might be regarded by scholars as a development of 
international law rather than a restatement of it. A case in 
point was article 11, subparagraph (b), of the draft articles 
on diplomatic protection, regarding which she believed 
there was general agreement that the provision did not 
represent customary international law. It would be for 
the Commission to decide whether it represented a useful 
development of that area of law. Within limited param- 
eters, however, the draft articles on responsibility of 
States had at times proved very useful.

56. Mr. DUGARD said he wished to raise the ques-
tion of the collection and presentation of evidence. There 
had been a time when the Court had not been called on 
to deal with complicated factual disputes, but that situa-
tion had changed over recent years, with such cases as 
that concerning Armed Activities on the Territory of the 
Congo  (Democratic Republic of the Congo v. Uganda) or 
the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide case. In the latter 
case, the Court had been confronted by decisions of the 
International Tribunal for the Former Yugoslavia, which 
had had before it evidence gathered over many years, 
whereas the International Court of Justice had been called 
on to make a determination largely on the basis of written 
pleadings, without many oral statements by witnesses. He 
wondered whether the President thought that the Rules of 
Court needed to be changed to provide for such cases, or 
whether she believed it could manage with its somewhat 
outdated rules on evidence gathering.

57. Ms. HIGGINS (President of the International Court 
of Justice) said that the Court’s procedures were clearly 
not sufficiently detailed to deal with the whole range of 
issues before it. In the run-up to the Application of the 
Convention on the Prevention and Punishment of the 
Crime of Genocide case, there had been a moment when 
it had seemed that one of the parties might request a very 
substantial number of witnesses, and the Court had started 
internal deliberations on drawing up rules covering that 
specific case in order to give the parties equal time to 
present their case as they wanted. The issue had lost its 
urgency when the number of witnesses had reverted to 
more manageable dimensions, but there were undoubtedly 
many lessons to be learned with regard to evidence. There 
might be a case for an initial round of evidence includ-
ing affidavit evidence, followed by oral evidence at  
cross-examination. One anomaly had arisen in recent 
years: technical evidence had come to be deployed as part 
of a legal team’s argument rather than being regarded as 
expert evidence available to be examined by one side or 
the other. That approach could give rise to its own prob-
lems, particularly if the expert spoke at a late stage of the 
proceedings, thus giving the opposing side no opportunity 
to respond. In short, the answer to Mr. Dugard’s question 
was that the situation was not satisfactory and would have 
to be dealt with.
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58. Mr. HASSOUNA said that, over recent years, the 
Court had issued a number of important judgments in 
cases of a highly political nature, such as the Application 
of the Convention on the Prevention and Punishment of 
the Crime of Genocide case or the advisory opinion on 
the Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory, and he wondered 
whether such rulings had contributed to the settlement of 
the disputes concerned, and whether the parties—or the 
United Nations, as the case might be—had implemented 
them. It was a fundamental issue related to the enforce-
ment of international law.

59. Ms. HIGGINS (President of the International 
Court of Justice) said that the degree of compliance with 
the Court’s judgments was surprisingly high. Since the 
Court had come into being, there had been only a hand-
ful of cases—a maximum of five—in which the parties’ 
compliance had not been immediately forthcoming. She 
would prefer to focus on other cases, like the Territorial 
Dispute (Libyan Arab Jamahiriya/Chad) case, in which 
the Libyan Arab Jamahiriya, having been found not to be 
lawfully in occupation of the Aouzou Strip for 40 years, 
had started to withdraw within two months of the Court’s 
ruling. She also recalled with pleasure the sight of the 
Ambassadors of Cameroon and Nigeria informing the 
General Assembly of their satisfaction at the successful 
outcome of the case concerning the Land and Maritime 
Boundary Between Cameroon and Nigeria. She did not 
recognize a distinction between the bulk of the Court’s 
rulings, which were often very difficult for the par-
ties to comply with, and cases that might generally be 
thought of as highly politicized. As for the Application 
of the Convention on the Prevention and Punishment of 
the Crime of Genocide case, the Court had made some 
specific requests especially with regard to the return of 
General Mladić to the International Tribunal for the For-
mer Yugoslavia, and she would confine herself to say-
ing that she was confident that its findings were playing 
their part on the diplomatic scene. As for United Nations 
activity in the context of the advisory opinion cited, the 
Secretariat had drawn up a list of the property taken and 
had carried out identifications and evaluations; however, 
whether that would help in the medium term she was not 
in a position to say. Ultimately, however, an advisory 
opinion was just that; the question of compliance did not 
arise.

60. Mr. CAFLISCH noted that, in its consideration of 
the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide case, the Court 
had made a distinction between the tests to be applied in 
criminal international law and other matters. If he under-
stood correctly, the International Tribunal for the Former 
Yugoslavia had, in the Tadić case, applied the “overall 
control” test, whereas the International Court of Justice 
had applied the stricter test of direct effective control. In 
view of the general principles of criminal law, which pro-
vide for far stricter standards to be applied, he would have 
expected the Court’s test to be less rather than more strict. 
He did not seek to criticize the Court’s actions but rather 
to draw attention to a paradox.

61. Ms. HIGGINS (President of the International Court 
of Justice) said that the Court had at no stage considered 

what the respective tests should be for a criminal case and 
for a major violation of international law in an inter-State 
case. Rather, it had considered what the test should con-
sist of under contemporary customary international law, 
in the context of State responsibility. In that connection, it 
had considered whether it should apply the not unreason-
able test applied by another court that was deciding, in a 
case that was not State-to-State, whether a given conflict 
was international. The Court was therefore not compar-
ing criminal law with non-criminal law, but instead had 
been comparing two different issues in international law 
for which a test was required. In doing so, it had acted 
according to precedent.

62. The CHAIRPERSON thanked Ms. Higgins, on 
behalf of the Commission, for her heartening statement 
and her helpful replies to members’ questions.

Responsibility of international organizations (con-
tinued) (A/CN.4/577 and Add.1–2, sect. B, A/
CN.4/582, A/CN.4/583, A/CN.4/L.720)

[Agenda item 3]

fifth rePort of the sPeCial raPPorteur (continued)

63. Mr. OJO said he shared the concern of the Spe-
cial Rapporteur that the draft articles on responsibility 
of international organizations had not sufficiently taken 
into account the great variety of such organizations, 
even though that variety could hardly justify any seri-
ous criticism of the draft articles, since, in spite of their 
differences, all such organizations shared characteristics, 
values and other attributes which qualified them as inter-
national organizations in the first place. Similarly, the dif-
ferences in size, language, race, culture, resources, wealth 
and power among States had not inhibited any concerted 
effort to establish general rules governing their relations 
with each other.

64. Draft article 2 defined an international organiza-
tion only in relation to its legal personality. It was silent, 
however, on the effect of recognition on that person-
ality, which was crucial, particularly where it related 
to the effect of non-recognition of an organization by 
an injured State on the organization’s responsibility 
towards that State. It might safely be argued that recog-
nition was presumed as soon as the act or omission of 
the organization affected the injured State, inasmuch as, 
even under the now archaic constitutive theory, recog-
nition was a tool employed by a State to confer a benefit, 
material or otherwise, on the State being recognized. 
Non-recognition could not be a justification for expos-
ing the non-recognizing State to any form of injury. A 
more accurate view was that the legal personality of an 
organization was an objective fact that flowed naturally 
from its nature, purpose, functions and, sometimes, the 
size of its membership.

65. Draft articles 31, 32 and 33 emphasized the need 
to impose on international organizations the duty to 
continue to perform an obligation even after it had been 
breached, the justification being that such a duty was a 
legal consequence not of the breach but of the fact that 
the original obligation remained. That position was 
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correct and merely restated the universal principle that 
a party should not benefit from its own wrongful act. 
Only when a breach effectively terminated an obligation 
did the duty of continued performance cease. It might 
be necessary to insert a proviso to that effect in draft 
article 32.

66. The duty to make reparation for injury caused by 
an internationally wrongful act was as well established 
for international organizations as for States, following 
the principle that a party was presumed to intend the 
natural consequences of its act. As a legal person under 
international law, an international organization should 
bear full responsibility for its acts or omissions, but such 
responsibility should not extend to its constituent mem-
bers, whether States or other international organizations. 
For the purposes of the organization’s responsibility, its 
members were unknown to international law, even though 
they themselves were usually international persons. The 
response by a preponderant number of delegations to the 
Sixth Committee, as noted in paragraph 28 of the report, 
that there was no basis for holding members of an inter-
national organization liable for injury caused by that or-
ganization was therefore a statement of the obvious. Draft 
article 34 also reflected general practice among States and 
international organizations.

67. The 1986 Vienna Convention had codified the set-
tled rule that a party could not rely on its internal rules as 
a justification for the non-performance of its obligations 
under international law. The Special Rapporteur sought, 
however, to introduce a departure from that rule in cases 
where the relations between an organization and its mem-
ber States and organizations so dictated. If, however, 
members of an international organization were not liable 
for an injury caused by that organization, the organiza-
tion should not rely on internal rules or relations between 
it and its members to shirk its obligation under interna-
tional law. The reasons offered by the Special Rapporteur 
for such a departure from established principles were 
not convincing and draft article 35 should be reworded 
accordingly.

68. With regard to draft article 40, there was no justi-
fiable reason why reparation made by an international 
organization for injury caused by an internationally 
wrongful act should not follow the form already estab-
lished by State practice, as reflected in the draft articles 
on responsibility of States for internationally wrongful 
acts.254 However, satisfaction by way of an expression 
of regret, formal apology or other modality was useful, 
where it was acceptable to the injured party; and there 
appeared to be no reason why such satisfaction should be 
given only insofar as an injury could not be made good 
by restitution or compensation (draft art. 40, para. 1). The 
draft article should be reworded to make satisfaction a full 
and final reparation for an injury, even where restitution 
or compensation would have been appropriate, provided 
that such satisfaction was acceptable to the injured party.

69. With regard to draft article 41, paragraph 2, although 
payments of interest on principal sums naturally ran until 

254 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 26, 
para. 76.

the date the obligation to pay was discharged, there was 
nothing to stop the party entitled to the interest from waiv-
ing it. He therefore suggested the addition of a proviso to 
that effect.

70. Turning to draft article 44, he said that, since no der-
ogation was permitted from peremptory norms of general 
international law, it was in the interests of the interna-
tional community to ensure that any derogation from or 
breach of such norms was terminated as soon as possible. 
Draft article 44 imposed a duty of cooperation to that end 
on States, but, since States already had such an obliga-
tion under the draft articles on responsibility of States, 
the draft article should restrict itself to imposing a duty 
on international organizations to cooperate with States in 
achieving that end.

71. Mr. McRAE said that, as a new member of the Com-
mission, he found it somewhat difficult to comment on 
the fifth report on responsibility of international organiza-
tions since a thorough understanding of the issues raised 
in it required familiarity with earlier debates on previous 
reports. His trepidation was increased by the fact that 
Mr. Pellet had described his views on reservations to trea-
ties as “positivist”, while Mr. Brownlie had characterized 
his statement on the effects of armed conflict on treaties 
as “post-modernist heresy”. He was therefore unsure how 
his opinion on the responsibility of international organiza-
tions would be perceived.

72. The Special Rapporteur and the Commission were 
right to embark on the challenging task of establishing 
rules on the responsibility of international organizations 
by first determining whether the concepts of responsibility 
found in the draft articles on responsibility of States were 
appropriate for international organizations. In the process, 
the Commission was both building on and contributing 
to the notion of international legal personality and how 
it applied to international organizations, by highlighting 
the way in which that concept had progressed from the 
somewhat qualified view of the legal personality of inter-
national organizations expressed in 1949 in the advisory 
opinion of the ICJ on Reparation for Injuries to the more 
absolute view propounded in its 1980 advisory opinion 
on the Interpretation of the Agreement of 25 March 1951 
between the WHO and Egypt.

73. Some of the difficulties in that area were connected 
with the questions of how absolute the legal personality 
of international organizations should be and also to what 
extent it was necessary to look behind that personality 
and to deal not with the organization as such, but with the 
member States themselves. That question appeared to be 
implicit in some of the issues discussed at the previous 
meeting.

74. In paragraph 7 of his fifth report, the Special Rap-
porteur had responded to criticism that the rules devel-
oped to date took insufficient account of the great variety 
of international organizations by suggesting that this was 
a minor defect, because most of the rules adopted to date 
operated at a level of generality that did not make them 
appropriate only for a certain category of organizations. 
He had likewise suggested that a provision along the lines 
of draft article 55 of the draft articles on responsibility 
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of States255 could possibly be added in order to exclude 
circumstances where an organization had particular or 
special rules governing its responsibility.

75. He agreed with Ms. Escarameia that this response 
required further discussion. While it was true that some 
rules on responsibility would, in practice, apply only to 
certain organizations that operated in a narrow sphere 
of competence, the argument that the rules on respon-
sibility operated only at a level of generality tended to 
break down when it came to the subject matter of the 
draft articles currently under consideration, in other 
words those on reparation and the provision of com-
pensation. Those were obligations of potentially much 
greater specificity, and since any international organiza-
tion could potentially violate some international obliga-
tion, the rules relating to reparation would potentially 
apply to any international organization. For that reason, 
the question whether those rules were appropriate for all 
organizations was important.

76. The incorporation of an article similar to draft arti-
cle 55 on responsibility of States would not really go far 
enough; although it would preserve such particular rules 
as an organization might have on responsibility, it would 
not offer an answer to what might be the more problem-
atic case of organizations possessing no rules at all and no 
procedures or capacity for dealing with the consequences 
of being held internationally responsible. The Commis-
sion might be creating rather than solving problems by 
treating smaller international organizations with limited 
capacities and processes for dealing with the conse-
quences of international responsibility in the same way 
as the United Nations, an organization that could clearly 
handle issues of responsibility. In fact, the Commission 
might be formulating rules that would work admirably 
for some international organizations, but which would be 
unrealistic for many smaller organizations.

77. In that respect, the approach outlined by Mr. Pel-
let the previous day illustrated the flaw inherent in the 
Commission’s logic. In starting with the principle that 
international organizations must be held responsible for 
their wrongful acts, then adding the principles that re-
sponsibility entailed the obligation to provide reparation 
for the wrongful act and that member States not respon-
sible for the internationally wrongful act of the organi-
zation were not responsible for compensating the injured 
party when the organization was not in a position to do so, 
the Commission was faced with a dilemma, since some 
organizations simply might not be in a position, either 
constitutionally or financially, to provide reparation.

78. If the Commission’s model of an international or-
ganization was the United Nations, the World Bank, the 
European Community or even the World Trade Organi-
zation, those rules on responsibility and reparation could 
work, but in the case of a much smaller organization, with 
less institutional capacity, the likelihood of reparation 
being provided might be rather remote.

79. Although Mr. Pellet’s solution, that of crafting 
draft articles imposing on member States an obligation 

255 Ibid., pp. 30 and 140.

to provide international organizations with the means 
(which presumably would mean funding in many cases) 
to allow them to fulfil their international responsibilities, 
seemed to be a good idea in theory, it was questionable 
whether it was really practical. What would be the con-
sequences of such an obligation and would it mean that 
injured parties were more likely to receive compensation 
for the internationally wrongful acts of organizations? 
Would a member State that was reluctant to accept an 
independent obligation to compensate for an international 
organization’s wrongful act for which it was not respon-
sible be willing to achieve what was, in effect, the same 
result by accepting an obligation to furnish the organiza-
tion with the means to provide compensation?

80. An approach treating all international organizations 
in the same way would probably run into problems. It 
was understandable that member States did not wish to 
be independently responsible for providing injured parties 
with compensation for organizations’ actions for which 
they bore no responsibility as a State, and that position 
seemed all the more defensible in the case of large multi-
lateral organizations where the actions of the organiza-
tion could be more readily distinguished from those of 
the States themselves and the organization might be in a 
position to provide redress. That would not, however, be 
true of many international organizations.

81. The crucial issue was therefore the extent to which 
States could hide behind the “corporate veil” of an inter-
national organization, with the result that a party injured 
by a wrongful act of the organization went uncompen-
sated. Mr. Pellet’s proposal was an attempt to avoid that 
predicament by imposing on States an obligation to act 
within the organization to ensure that reparation was 
provided. A possible alternative solution would be to 
distinguish between different organizations, or different 
types of organizations. Would it not be more appropri-
ate to have differing rules on responsibility, at least as 
far as reparation was concerned, given that organiza-
tions themselves differed vastly in scope, mandate and 
capacities?

82. It might be advisable to revisit the whole question 
of whether member States bore direct responsibility to 
provide reparation when the scope, capacity and insti-
tutional structure of an organization made the provision 
of reparation difficult, if not impossible; it could well 
be that in such cases, the member States should bear 
an obligation to compensate. Of course that approach 
conflicted with the notion of legal personality and 
was contrary to the ideas put forward by the Institute 
of International Law in 1995, but the Institute’s report 
had been concerned with international organizations as 
a whole.256 It was questionable whether looking behind 
the legal personality of a more limited group of organi-
zations would produce undesirable consequences—such 
as active interference by States in the working of the or-
ganization—of the magnitude predicted by the Institute 
of International Law.

256 “The legal consequences for member states of the non-fulfilment 
by international organizations of their obligations toward third parties”, 
Institute of International Law, Yearbook, vol. 66, Part I, Session of 
Lisbon (1995), Paris, Pedone, 1995, pp. 251 et seq.
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83. Another way of tackling the obligation to provide 
reparation would be in terms of the subject matter of the 
wrongs committed. The practice of international organi-
zations was a useful guide in that context. He sympa-
thized with the Special Rapporteur, who was dealing with 
limited practice and with criticism—often from those 
who were in a position to provide information on practice, 
but who were not doing so. Two striking facts emerged 
from the report: first, notwithstanding the lack of practice, 
Governments seemed to believe that international organi-
zations should be held responsible for their wrongful 
acts; secondly, the cases where responsibility was most 
commonly acknowledged involved the treatment of indi-
viduals by international organizations, with regard either 
to the wrongful treatment of employees or to injuries to 
individuals in the course of peacekeeping operations. Per-
haps wrongs committed in relation to individuals formed 
an identifiable category of responsibility which could 
itself be subject to some more specific treatment, in the 
same way as breaches of obligations under contemporary 
norms, regarding which the Special Rapporteur had for-
mulated specific draft articles.

84. He had raised those questions, not because he was 
in fundamental disagreement with the Special Rapporteur 
over the draft articles he had produced in the past, or in 
his fifth report, but because he thought that the issue of 
the breadth of application required more debate in the 
Commission. While one law professor’s fantasy about the 
Commission’s approach to the topic, to which the Special 
Rapporteur had alluded the previous day, did not, unfor-
tunately, reflect reality, the concern that the Commission 
was ignoring the variety of organizations and the diver-
sity in their abilities to address questions of responsibility, 
especially the specific problem of reparation, was one that 
deserved fuller discussion.

85. Mr. PELLET, responding to Mr. McRae’s com-
ments, said that the paucity of material supplied by inter-
national organizations when they had been requested to 
illustrate their practice in the field of responsibility was 
probably due more to the absence of such practice than to 
any unwillingness to provide examples.

86. Mr. McRae had asserted that some international 
organizations might be unable to provide reparation for 
constitutional or financial reasons, but in his own opin-
ion, those were two entirely different matters. There 
was no need to spend time examining constitutional 
obstacles, since it was plain that international organiza-
tions were responsible for their wrongful acts and had 
to provide redress. There was no reason why they, any 
more than States, should find shelter behind their con-
stitutions. His practical and financial concerns were 
prompted by the fact that no international organization 
had the resources to offer reparation if it caused substan-
tial injury or damage.

87. He feared that Mr. McRae was indeed a positivist 
rather than a post-modernist, since it was not the Commis-
sion’s task to ascertain whether member States were pre-
pared to be held directly or indirectly responsible for the 
wrongful acts of an international organization to which 
they belonged. Their responsibility in that event was gov-
erned by objective rules of international law.

88. Lastly, he still maintained that treating international 
organizations differently according to their size and func-
tions was a bad idea. Should States be treated differently 
depending on whether they were large or small, rich or 
poor? Of course not; States were responsible because they 
had legal personality under international law, and when 
they caused injury through an internationally wrong-
ful act, they therefore had to provide compensation. He 
failed to see why a different reasoning should be applied 
in the case of international organizations. Moreover, he 
was profoundly disturbed by the idea of varying levels of 
responsibility contingent on the size of the organization. 
In point of fact, the dangers should not be overstated: a 
very large organization such as the United Nations, which 
engaged in intensive practical activity, was far more likely 
to cause substantial damage than a small organization 
with one specific function and few resources. Hence he 
saw no other solution than the one he had outlined the 
previous day.

89. Mr. GAJA (Special Rapporteur) said he wished 
immediately to clarify a number of points raised by 
Mr. McRae. First, the term “special rules”, if it were 
incorporated in a future article along the lines of draft 
article 55 on responsibility of States, would not refer 
only to the relevant rules of the organization, but could 
also refer to special rules developed by international 
law for certain types of organization such as integration 
organizations. The real question was whether a reference 
to something which was as yet unexplored was really 
helpful.

90. Secondly, when looking at remedies, it was neces-
sary to bear in mind that it could not be taken for granted 
that member States were never responsible. At the pre-
vious session, the Commission had adopted some draft 
articles which were relevant to some of the issues raised 
by Mr. McRae. One of those draft articles provided for 
the responsibility of member States when they had led 
the injured party to rely on their responsibility, a situation 
which was likely to arise when the organization causing 
the injury was very small and member States played a 
more prominent role in its activities.

91. Mr. NOLTE said it was impossible, at the current 
stage, to expect the Special Rapporteur to propose more 
highly differentiated rules given the relative lack of dis-
cernible practice. In general, he endorsed the draft arti-
cles although, like Mr. McRae, he was uncertain whether 
future practice would bear out all the abstract rules which 
had been formulated.

92. He wished to draw the Commission’s attention to 
what he considered to be a lacuna. In 2005, the Com-
mission had provisionally adopted a draft article 16 
(now 15), entitled “Decisions, recommendations and 
authorizations addressed to member States and inter-
national organizations”,257 which had been based on 
the Special Rapporteur’s third report258 dealing with the 
responsibility of an international organization in con-
nection with the act of a State or another international 

257 Yearbook … 2005, vol. II (Part Two), p. 47, para. 206.
258 Ibid., vol. II (Part One), document A/CN.4/553.
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organization. According to that draft article, an inter-
national organization incurred responsibility not only 
if it adopted a decision which bound member States 
to commit an internationally wrongful act, but also if 
it issued recommendations and authorizations to do so. 
That provision raised the obvious question of whether 
an international organization should bear the same 
amount of responsibility for wrongful acts committed 
on the strength of a recommendation or authorization 
as for those resting on a binding decision. The Special 
Rapporteur had broached that question in paragraph 43 
of his third report, where he had concluded that “since 
the degree of responsibility concerns the content of re-
sponsibility, but not its existence, the question should be 
examined at a later stage of the present study”.

93. The time had come to deal with that important issue, 
as the Commission was currently debating the content of 
responsibility. He would have expected the Special Rap-
porteur to address the matter in the context of draft arti-
cle 42 concerning contribution to the injury. That draft 
article should play a much more important role than its 
counterpart in the draft articles on responsibility of States, 
namely, draft article 39,259 because the responsibility of 
an international organization was often accompanied by 
the additional or contributory responsibility of another 
State or international organization, precisely because of 
the division of labour which international organizations 
made possible. The draft articles on responsibility of 
international organizations should therefore include some 
general guidance as to the distribution of responsibility, 
at least with respect to acts stemming from such differ-
ent categories of sources of authority as binding decisions 
and mere recommendations.

94. Such guidance should bear in mind the fact that 
States were not generally held responsible for instigating 
an internationally wrongful act committed by another 
State. Unless there were pertinent reasons to the con-
trary, the situation should not be fundamentally different 
for international organizations. It was doubtful whether 
there was always justification for holding international 
organizations responsible for making their recommen-
dations in the first place. If, however, the Commission 
thought that it could identify such a rule, it should make 
it clear that the responsibility was relatively limited in 
comparison to that of the States which had actually com-
mitted an internationally wrongful act on the basis of 
that recommendation. His opinion in that respect had 
been confirmed by the statement of the President of the 
International Court of Justice regarding the Application 
of the Convention on the Prevention and Punishment of 
the Crime of Genocide case, in which she had empha-
sized that the strict standard of responsibility as for-
mulated in Military and Paramilitary Activities in and 
against Nicaragua meant responsibility for actual acts 
and not responsibility for some form of general influ-
ence or control. There was no reason to impose stricter 
standards of responsibility on international organiza-
tions than on States.

259 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 29 
and 109.

95. Mr. Nolte did not endorse Ms. Escarameia’s argu-
ment that non-State actors should be covered by the draft 
articles and he also disagreed with Mr. Pellet’s submis-
sion that member States had a duty to provide an interna-
tional organization with the means to fulfil its obligations 
arising from its international responsibility. In that con-
nection he, too, had a positivist streak and was of the 
opinion that the Special Rapporteur had convincingly 
demonstrated that such a duty had not been accepted 
in international practice to date, and, indeed, had been 
openly contradicted thereby. On the other hand, it might 
be advisable to give some consideration to Mr. McRae’s 
suggestion that exceptions might be allowed for certain 
kinds of organization.

96. He recommended that the draft articles should be 
referred to the Drafting Committee, subject to the reserva-
tions he had just expressed.

97. Mr. GAJA (Special Rapporteur) said he wished to 
make it clear that the text of draft article 15 did not fol-
low the proposal he had put forward in his third report, 
because the Commission had taken a different view. Draft 
article 15 made an international organization’s respon-
sibility for an internationally wrongful act committed by 
a State conditional upon the fact that, when the State had 
carried out the act in question, it had relied on the organi-
zation’s recommendation or authorization. The situation 
was complicated by the simultaneous responsibility of 
various subjects. Draft article 42 concerning contribution 
to the injury would not be the appropriate place to address 
the question of degrees of responsibility, because it dealt 
with the contribution of the injured party and not that of 
the many subjects involved in the commission of the act. 
As the issue of levels of responsibility had not been cov-
ered in the draft articles on responsibility of States in view 
of its complexity, he would therefore welcome sugges-
tions from other members.

Organization of the work of the session (continued)*

[Agenda item 1]

98. Mr. CAFLISCH (Chairperson of the Working Group 
on effects of armed conflicts on treaties) announced that 
the Working Group comprised Mr. Comissário Afonso, 
Ms. Escarameia, Mr. Fomba, Mr. Gaja, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Ojo, Mr. Pellet, Mr. Perera, Mr. Vargas 
Carreño, Mr. Vázquez-Bermúdez, Mr. Wako, Mr. Wisnu-
murti, Ms. Xue and Mr. Yamada, together with Mr. Brown-
lie (Special Rapporteur) and Mr. Petrič (Rapporteur), ex 
officio. He invited any other members who wished to join 
the group to do so.

The meeting rose at 1 p.m.

* Resumed from the 2929th meeting.
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2934th MEETING

Wednesday, 11 July 2007, at 10 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Mr. Dugard, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Meles-
canu, Mr. Niehaus, Mr. Nolte, Mr. Pellet, Mr. Perera, 
Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, Mr. Vascian-
nie, Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Ms. Xue, 
Mr. Yamada.

Responsibility of international organizations (con-
tinued) (A/CN.4/577 and Add.1–2, sect. B, A/
CN.4/582, A/CN.4/583, A/CN.4/L.720)

[Agenda item 3]

fifth rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the Commission to 
continue its consideration of the fifth report of the Special 
Rapporteur on responsibility of international organiza-
tions (A/CN.4/583).

2. Mr. DUGARD said that he had two brief comments 
on the draft articles proposed by the Special Rapporteur 
in his fifth report. The first concerned draft article 40, 
paragraph 3, on satisfaction, which provided that satisfac-
tion “may not take a form humiliating to the responsible 
international organization”. That wording, which had not 
appeared in the provision on satisfaction initially pro-
posed by the Special Rapporteur during the elaboration 
of the draft articles on responsibility of States, had been 
introduced at the request of many Commission members 
who had argued that small States in particular might be 
compelled to apologize in the most humiliating man-
ner and that this would infringe on their sovereignty.260  
It might be asked whether the same considerations were 
valid for international organizations. In his view, an 
international organization that acted wrongfully should 
be required to apologize, even if doing so was humiliat-
ing for it. It was in that context that one ought to view 
the apologies made by the former Secretary-General, 
Mr. Kofi Annan, in respect of the failure of the United 
Nations to act in Srebrenica261 and Rwanda.262 There was 
no need for article 40, paragraph 3, but if the Commis-
sion decided to retain it, the final proposition should be 
deleted. In the case of the United Nations, apologies, if 
they were made, should probably come from the Security 

260 See Yearbook … 2000, vol. II (Part Two), pp. 35–36, paras. 154–
160. See draft article 37 and the commentary thereto, as adopted on 
second reading by the Commission, see Yearbook … 2001, vol. II (Part 
Two) and corrigendum, pp. 105–107. 

261 See the Report of the Secretary-General pursuant to General 
Assembly resolution 53/35: the fall of Srebrenica (A/54/549).

262 See the Letter dated 15 December 1999 from the Secretary-
General addressed to the President of the Security Council 
(S/1999/1257), transmitting the report of the Independent Inquiry into 
the actions of the United Nations during the 1994 genocide in Rwanda.

Council, the highest executive body of the Organization. 
In any case, that situation illustrated the need to distin-
guish between various organizations. 

3. Secondly, with regard to draft article 44, paragraph 2, 
he said that international organizations should be bound 
by a positive obligation, namely to declare a situation to 
be unlawful and to call upon States not to recognize it or 
render aid or assistance in maintaining that situation. That 
had been United Nations practice on numerous occasions, 
whether in Katanga in 1960, in Rhodesia in 1965 or with 
regard to the bantustans of South Africa, the invasion of 
Cyprus by Turkey, the annexation of Jerusalem by Israel 
and the invasion of Kuwait by Iraq. It should therefore be 
indicated that international organizations were under an 
obligation to declare such a situation unlawful. Silence 
might be interpreted as approval. Article 44, paragraph 2, 
must therefore be reconsidered.

4. The CHAIRPERSON, speaking in his capacity as 
member of the Commission, said that he had reservations 
about the idea that the Security Council might make apol-
ogies or give some form of satisfaction. It was conceiv-
able that, as part of its responsibilities under Chapter VII 
of the Charter of the United Nations, the Security Council 
might take positions on the validity of the acts of States, 
but it would be troubling to see it in a sense applying rem-
edies, because it was not a court of law.

5. Ms. XUE, responding to a comment made by 
Mr. Dugard regarding article 40, paragraph 3, said that 
it had been the Chinese member of the International Law 
Commission who, during the elaboration of the draft arti-
cles on responsibility of States, had proposed the inser-
tion, in the provision presented by the Special Rapporteur, 
of wording stipulating that satisfaction could not take a 
humiliating form.263 At the close of the nineteenth century, 
the representative of China, which had been defeated in a 
war, had been ordered by representatives of the victorious 
State to kneel down before that State’s flag. The Chinese 
people had never forgotten that humiliating episode, yet 
it could not be said that China was a “small State”. It was 
inconceivable that someone might wish to impose such a 
humiliation on the representative of an international or-
ganization, and that should not be permitted. Thus arti-
cle 40, paragraph 3, was not without merit in the context 
of international organizations. 

6. Mr. DUGARD thanked Ms. Xue for her com-
ments, but said that he found it difficult to imagine that a  
Secretary-General of the United Nations or a high official 
of the European Union could be compelled to kneel before 
the flag of any State. A distinction between States and 
international organizations seemed justified in that regard. 
As to the comment by the Chairperson, he observed that 
the Security Council could very well formulate apologies 
in a situation arising under Chapter VII of the Charter 
of the United Nations. In any case, the whole question 
needed to be given further consideration.

7. Mr. PELLET said that if article 44 was changed in line 
with Mr. Dugard’s wishes to indicate that international 

263 Yearbook … 1984, vol. I, 1865th meeting, statement by Mr. Ni, 
p. 306, para. 20.
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organizations should, when they could, take positive 
action to put an end to a serious breach stemming from a 
peremptory norm of international law, it seemed to sug-
gest a contrario that article 44, paragraph 1, was being 
interpreted as meaning that the cooperation required of 
States pursuant to article 41 of the draft articles on re-
sponsibility of States for internationally wrongful acts264 
might only be passive. He was therefore opposed to the 
proposed change, but thought that it should be stressed 
in the commentary that in such situations international 
organizations must, like States, take all measures at their 
disposal to put an end to the breach. 

8. Mr. DUGARD said that he fully concurred with 
Mr. Pellet, but it was precisely because international 
organizations should be under a positive obligation that 
article 44, paragraph 2, ought to be reconsidered; in its 
current form, it implied that international organizations 
could simply do nothing. 

9. Mr. FOMBA said that the Special Rapporteur’s 
methodological approach did not appear to raise any 
deontological problems, but if it did, it was important 
to be cautious and realistic. He endorsed paragraph 7 of 
the report, in which it was noted that “most, if not all, 
articles that the Commission has so far adopted on inter-
national responsibility, whether of States or of interna-
tional organizations, have a level of generality that does 
not make them appropriate only for a certain category 
of entities”. As to the definition of an international or-
ganization (paras. 8–9 of the report), and in particular 
its central constituent element in the context of respon-
sibility, namely international legal personality, the Spe-
cial Rapporteur was perhaps right in his reluctance to 
embark upon a theoretical or in-depth analysis of the 
link that existed or might exist between recognition of 
the international organization, its legal personality and 
its international responsibility. Thus, the proposal “that 
the draft articles should consider recognition of an inter-
national organization on the part of the injured States 
as a prerequisite of its legal personality and hence of its 
international responsibility” (para. 9) was open to criti-
cism and should not be approved. It was enough to recall 
that such a subordination of the legal personality of an 
international organization was contrary to the idea that 
every international organization was endowed with an 
international legal personality from the moment it came 
into being, in accordance with the definition proposed 
during the work on the codification of the law of treaties. 
The ICJ had upheld that fundamental proposition in its 
1949 advisory opinion on Reparation for Injuries, and 
he referred in that connection to the dissenting opinion 
of Judge Krylov, according to whom “[i]t is true that the 
non-member States cannot fail to recognize the exist-
ence of the United Nations as an objective fact” (p. 48 
of that opinion). 

10. The question raised in paragraph 27 as to whether 
States should be required to assist the international organi-
zation in providing compensation for damages which the 
latter caused was not theoretical either. It arose, for exam-
ple, when the reparation claimed included compensation 

264 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 29 
and 113–114.

exceeding the organization’s financial means. The desire 
to have an effective and functional reparation mechanism 
was a good justification for such a solution, but no clear-
cut policy had been established in that regard. Accord-
ingly, either the Commission should forgo consideration 
of the question or, conversely, it should take it up but 
should do so de lege ferenda. Such an approach would run 
counter to the Special Rapporteur’s conclusion in para-
graph 30 that “no additional obligation should be envis-
aged for member States”. A number of proposals had been 
made in that connection. Mr. Pellet had suggested a spe-
cific approach, namely the obligation of member States 
to give the international organization the means to meet 
its obligations in respect of responsibility. Mr. McRae 
had proposed a case-by-case approach based on a clearly 
established classification of international organizations. 
Such an approach was not necessarily easy or useful. 
Nevertheless, the Commission should consider closely all 
proposals that might prove relevant. 

11. In the note dated 24 June 1970 from the Direc-
tor General of the IAEA, referred to in paragraph 41 of 
the fifth report, the distinction made between “satisfac-
tion” and “reparation properly so called” was erroneous, 
because the former was merely a form of the latter.

12. He shared the Special Rapporteur’s view, expressed 
in paragraph 37 of the report, that it would be unwise and 
impractical to widen the scope of obligations considered 
to include obligations towards subjects of international 
law other than States or international organizations.

13. The draft articles did not pose any particular diffi-
culty. To the extent that they were modelled on the arti-
cles on responsibility of States, it would be pointless to 
look for differences where they did not exist. That would 
probably facilitate the Drafting Committee’s work, which 
would be limited to a purely formal exercise. 

14. A number of questions should be addressed in 
greater depth, in particular the financial independence 
of international organizations, which was an important 
way of ensuring the effectiveness of their legal person-
ality. Specific cases in which international organizations 
could not meet their financial obligation to make repara-
tion for damages should also be identified. In addition, 
it was important to consider cases in which the interna-
tional organization was handicapped by the non-payment 
or delayed payment of member States’ contributions and 
to look into the legal basis of a possible obligation on 
the part of member States in such cases. The relationship 
between a possible differentiated approach to the extent 
of the international organization’s responsibility based on 
the legal nature of the action that was the origin of the 
wrongful act and the question of a possible additional re-
sponsibility of member States should also be examined. 

15. He was in favour of referring all the draft articles to 
the Drafting Committee. 

16. Mr. HMOUD commended the Special Rapporteur 
on the quality of his fifth report, in which the approach 
that had been taken to responsibility of States was applied 
to international organizations. Given the opinions of 
States and organizations, together with the jurisprudence 
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on the question, there seemed to be no reason to follow 
a different approach and create separate general rules on 
the consequences of a wrongful act by an international 
organization. An international organization which com-
mitted a wrongful act was responsible for repairing its 
consequences in the same manner as a State. 

17. The question, then, was what happened when an or-
ganization was unable to provide reparation to the injured 
party. Were the member States under a direct obligation to 
repair the injury on behalf of the organization or to pro-
vide sufficient support for it to repair the damage caused? 
As the organization had a legal personality, it should, as a 
general rule, be the responsible party, without the respon-
sibility of member States being incurred. Likewise, the 
organization should not be able to rely on its internal rules 
to avoid the consequences of its internationally wrong-
ful acts. On the other hand, the injured party should have 
the chance to cite the rules of the organization that were 
part of international law if such rules provided that the 
member States were under an obligation to make repara-
tions. The Commission should look into the possibility of 
elaborating a draft article to that effect.

18. The proposal that member States should be required 
to provide sufficient financial support to the international 
organization to enable it to assume the consequences of its 
internationally wrongful act would constitute unnecessary 
interference in the internal affairs of the organization and 
its relations with member States. The language of draft arti-
cle 34 made it sufficiently clear that the organization was 
under an obligation to make reparations in accordance with 
international law. The organization and its members must 
find the means to allow the organization to meet its obli-
gations to make reparations; otherwise, the organization’s 
existence and functioning would be jeopardized. On the 
question of how an organization could meet its financial 
obligations if it was dissolved, he thought that the same 
rules should be applied as were applicable when the organi-
zation had an obligation vis-à-vis any third party.

19. On the subject of serious breaches by international 
organizations of obligations stemming from peremp-
tory norms of international law, the view appeared to 
be emerging in the international community that those 
organizations should be treated as States insofar as the 
obligation to cooperate to end the breach was concerned. 
In that connection, paragraph 63 of the report should be 
taken into account in the commentary to the draft articles. 
An international organization should not be required to 
cooperate to bring a serious breach to an end unless such 
cooperation was in keeping with its mandate and rules. 

20. Mr. CAFLISCH endorsed the content of the fifth 
report and its draft articles. He agreed in particular with 
the idea that distinctions should not be made between 
types of international organizations, for example “ordi-
nary” and “supranational” organizations, or between 
political and technical or universal and regional organiza-
tions. He fully concurred with the explanations concern-
ing draft article 34 provided in paragraphs 19 to 31 of the 
report, and supported in particular draft articles 43 and 44, 
on serious breaches of international law by international 
organizations and their consequences. Draft articles 31 to 
44 could be referred to the Drafting Committee. 

21. He would convey a number of editorial suggestions 
on draft articles 31 and 35 directly to the Special Rap-
porteur and also wished to correct the French version of 
paragraph 25 of the report, which stated the exact oppo-
site of what was meant. The phrase in question should 
read: “La pratique des organisations internationales est 
abondante en matière de réparation des conséquences 
dommageables d’un fait illicite, encore que cette répara-
tion soit souvent accordée ex gratia ...”.

22. He agreed with Mr. Nolte on the need to resolve the 
question of responsibility of international organizations in 
respect not only of their acts and decisions, but also of 
their recommendations and authorizations. Like Mr. Pel-
let, he thought that it would be useful to stipulate in one 
way or another that the States members of an international 
organization should give the organization the means to 
bear the consequences of its wrongful behaviour. 

23. Mr. SABOIA thanked the Special Rapporteur for 
his fifth report. He doubted whether it was appropri-
ate to extend the concept of countermeasures to inter-
national organizations, a question that had been raised 
in paragraph 3 of the report. In certain cases expressly 
foreseen in their rules, international organizations could 
legally take measures against a State or another organiza-
tion which was in breach of an international obligation, 
but such measures would constitute sanctions rather than 
countermeasures. 

24. He took a positive view of the suggestion to recon-
sider a number of questions during the first reading of the 
draft articles, since the Commission could benefit from 
further observations and comments of States, interna-
tional organizations and other sources; as an independent 
body of experts, the Commission would not, of course, be 
bound by such observations and comments.

25. He was in general agreement with the draft arti-
cles proposed by the Special Rapporteur and was in 
favour of their being referred to the Drafting Commit-
tee. He agreed with Ms. Escarameia and Mr. Ojo that the 
phrase “Unless the rules of the organization otherwise 
provide” at the beginning of draft article 35 should be 
reviewed, because this wording made it too easy for the 
organization to use its rules as justification for failure 
to comply. Whereas in a strictly legal sense the respon-
sibility of international organizations was separate from 
that of their member States, from a broader, more po-
litical point of view, member States were usually respon- 
sible for most of the policies and decisions that might in 
some cases lead an international organization to breach 
an international obligation or even a norm of interna-
tional law. Mr. McRae and Mr. Pellet had addressed that 
question in their statements. Mr. McRae had argued that 
smaller and weaker institutions might find it difficult 
to comply with rules of responsibility and that in some 
cases member States should be made directly respon- 
sible. He personally thought that it would be very  
difficult to establish such a typology of international 
organizations, and he preferred Mr. Pellet’s suggestion 
that a new article should be drafted to reflect the obli-
gation of member States to provide the international 
organization with the means to compensate the injured 
party for its internationally wrongful act. 
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26. The CHAIRPERSON, speaking in his capacity as a 
member of the Commission, said that he was not opposed 
to the draft articles being referred to the Drafting Com-
mittee. However, he shared the view of members who 
were uneasy about the way in which the Commission 
had approached the problem of responsibility of member 
States in the case of an organization that did not have the 
means to provide adequate reparation.

The meeting rose at 11 a.m.

2935th MEETING

Thursday, 12 July 2007, at 10.10 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Mr. Dugard, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Meles-
canu, Mr. Niehaus, Mr. Nolte, Mr. Pellet, Mr. Perera, 
Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez-Ber-
múdez, Mr. Wisnumurti, Ms. Xue, Mr. Yamada.

Responsibility of international organizations (con-
tinued) (A/CN.4/577 and Add.1–2, sect. B, A/
CN.4/582, A/CN.4/583, A/CN.4/L.720)

[Agenda item 3]

fifth rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON reminded members that, at 
the 2932nd meeting, Mr. Pellet had urged the Commis-
sion to incorporate in the draft articles an additional pro-
vision dealing with the obligation of member States of 
an international organization to provide the organization 
with means of effectively carrying out its obligations that 
might arise as a result of its responsibility. That proposal 
had now been circulated to the Commission in written 
form. He suggested that the Commission should first con-
clude its plenary debate on the fifth report of the Special 
Rapporteur, who would then sum up the debate. Follow-
ing the possible referral of all or some of draft articles 31 
to 44 to the Drafting Committee, the Commission could 
then turn to the consideration of Mr. Pellet’s proposal.

It was so agreed.

2. Mr. VASCIANNIE commended the Special Rappor-
teur on the analytical manner in which he had broached the 
topic of the responsibility of international organizations 
in his insightful fifth report and on his skill in extracting 
guidance for the Commission from very limited practice.

3. Notwithstanding the wide variety of international 
organizations, to which reference was made in para-
graph 7 of the report, he could think of five reasons why 

they should not be classified in different categories for 
the purpose of formulating rules on their international re-
sponsibility, and why the approach adopted by the Special 
Rapporteur deserved support.

4. First, the rules on responsibility were pitched at a 
level of generality that encompassed organizations of 
varying sizes and forms. Secondly, there was next to 
no practice in the area of responsibility suggesting that 
there should be one set of rules for one class of organi-
zation and a different set for others. Such a differential 
approach would amount to progressive development and 
would be in need of clear policy support. Thirdly, if such 
an approach were adopted, what criteria would be used 
for classification? Would the criterion be the number of 
States members of the organization; the power of the 
member States; the size of the organization’s budget; its 
longevity; its objectives; whether it aspired to regional 
or universal membership; or the degree of risk it was 
likely to incur? Some of those criteria cut in differing 
directions and would probably make the classification 
unworkable in practice.

5. Fourthly, since a differential approach had not been 
adopted in the sphere of State responsibility, the onus 
was on the proponents of classification to show why the 
approach adopted with regard to responsibility of States 
was inappropriate in the case of international organiza-
tions. Lastly, there appeared to be no convincing reason of 
principle for introducing a classification of international 
organizations for purposes of responsibility. While it had 
been suggested that such a classification might be help-
ful in the context of reparation, he was uncomfortable 
with that idea. Why should a poor organization be able 
to act without incurring responsibility, by passing on re-
sponsibility to its member States, while rich organizations 
would not be allowed to do so?

6. As for the issue of recognition of an international 
organization’s legal personality by an injured State, dis-
cussed in paragraph 8 of the fifth report, he was of the 
opinion that an international organization owed respon-
sibility to all States and all other organizations and not 
just to member States, or States which had recognized it. 
His reasons for reaching that conclusion could again be 
listed.

7. First, in principle, an international organization 
should be responsible for all its wrongful acts, irrespec-
tive of the political inclination or opinions of the injured 
State or organization (recognition being a political act). 
Secondly, it was unclear to whom a State should turn if it 
was wronged by an international organization it had not 
recognized. Trying to obtain reparation from the member 
States might prove problematic if some of them had not 
been recognized by the victim State. Moreover, member 
States might refuse to pay reparation to the victim State 
on the grounds that it had not recognized their organiza-
tion. Thirdly, in the advisory opinion on Reparation for 
Injuries, recognition had not been a factor in determining 
objective personality for the purposes of a claim brought 
by the United Nations. The converse would appear to be 
logically true, so that recognition should not be a factor 
in determining objective personality in respect of liability 
for claims.
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8. Lastly, he was uncertain whether the European Com-
mission’s comments quoted in paragraph 9 of the report 
had the implication ascribed to them by the Special Rap-
porteur. While the European Commission distinguished 
between member States, third States that recognized the 
organization and third States that did not to do so, it did 
not spell out the consequences of that distinction. It might 
be going too far to interpret the European Commission’s 
position as meaning that “responsibility of an interna-
tional organization would arise only towards non-member 
States that recognize it”.

9. What would happen if the international organization 
could not afford to pay compensation for its wrong? In 
that situation, should international law pierce the insti-
tutional veil? Those against such action argued that an 
organization had its own legal personality and must, by 
extension, be responsible for its own liabilities, however 
incurred. They also submitted that it was the organiza-
tion, as distinct from its members, that had committed the 
wrongful act and might point to municipal law analogies 
and the Barcelona Traction case in support of their con-
tention that member States were not liable for the wrong-
ful act of the organization.

10. Too much reliance on that line of argument could, 
however, lead to the evasion of responsibility or, worse, 
result in the victim being left without recourse. He was 
therefore inclined to support Mr. Pellet’s suggestion that 
a legal duty should be imposed on States to pay repara-
tion in some circumstances. He had initially considered 
the possibility of inserting hortatory language encourag-
ing States to facilitate payment when the organization 
was unable to pay, but had subsequently reached the con-
clusion that such an approach would be inappropriate, 
given that States’ treasuries rarely responded to soft law. 
What was important was that the system of responsibility 
should not leave an international organization’s wrongful 
act unremedied.

11. On the matter of reparation (draft articles 37 to 
42), there was a case for offering a victim State a choice 
between restitution and compensation in some instances. 
A Government whose embassy had been destroyed in 
State X might not wish to rebuild it and might prefer com-
pensation. That situation did not appear to be covered by 
draft article 38 (a) or (b).

12. Moreover, there might also be a case for requiring 
the victim to take reasonable steps to mitigate the damage. 
Draft article 42 would take into account the victim’s con-
tribution to the injury, but it should be borne in mind that 
victims sometimes contributed to the level of the damage. 
Such a position could be justified by analogy with munici-
pal law. Nevertheless, he had reservations about the refer-
ence to “omission” in that draft article, because that word 
implied that the State or international organization had a 
duty to avoid placing itself in a position where a wrong 
could be done to it.

13. In draft article 40, a reference to the concept of 
“abuse of rights” might obviate the need for the express 
statement that “satisfaction … may not take a form humili-
ating to the responsible international organization”. The 
matter of making a formal apology was in the realm of 

lex ferenda and, although the Commission might well 
be guided by the draft articles on responsibility of States 
for internationally wrongful acts,265 great care would be 
needed because, almost by definition, if the proffering of a 
formal apology were to be made a legal requirement, that 
would not only be humiliating, but also a contradiction in 
terms, because it would diminish the apparent sincerity or 
value of the apology.

14. He also wondered whether, in draft article 44, it 
might be useful to include a provision to the effect that 
negotiations regarding a situation and the outcome of 
those negotiations did not constitute recognition of a 
situation created by a serious breach of an obligation 
under a peremptory norm of general international law, 
in order to facilitate solutions in situations where the law 
was only one of a number of factors to be considered. It 
might be helpful if the provision were also to indicate that 
provision of accommodation for individuals in unlawful 
situations did not necessarily imply that an organization 
was helping to maintain that situation. He had in mind the 
well-known case of the bantustan passports.266 If the inter-
national organization took the position that since bantus-
tans were illegal, no legal consequences should arise from 
their actions,267 that placed individuals within the bantus-
tans at a severe disadvantage. The rules on peremptory 
norms might therefore require some qualification in the 
context of the draft articles.

15. Mr. NIEHAUS said that the fifth report on respon-
sibility of international organizations was an extremely 
clear and legally profound study of a topic of particular 
significance. Since it summarized work on the topic to 
date and drew attention to outstanding issues requiring 
further examination, it was also extremely helpful to new 
members at the beginning of the new quinquennium.

16. He was in agreement with the contents of the report. 
He, too, considered it vital not to succumb to the temp-
tation of differentiating between various categories of 
organizations on the basis of whether they were universal, 
regional, political, technical and the like. The draft arti-
cles should maintain their general character in order to 
encompass all kinds of international organizations.

17. An international organization was emphatically 
responsible for the wrongful acts it committed and for the 
consequences of those acts. Draft article 34 was therefore 
particularly apposite. If an international organization was 
unable to make full reparation for the injury caused by 
an internationally wrongful act on its part, its member 
States or other member international organizations should 
be placed under an obligation to do so. Mr. Pellet’s pro-
posal in that regard therefore offered an appropriate solu-
tion which deserved the Commission’s support. At some 
future date, it might also be advisable to consider whether 
international organizations which were members of other 
international organizations should be required to provide 
the latter with the means of meeting their obligations.

265 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 26, 
para. 76 (see footnote 116 above).

266 See the advisory opinion of the ICJ in the Namibia case.
267 See General Assembly resolutions 3411 (XXX) D of 

28 November 1975 and 31/6A of 26 October 1976.
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18. He supported all the draft articles contained in the 
fifth report, although he had some difficulty with draft 
article 35, which would allow an organization to rely on 
its own rules as justification for failure to comply with 
obligations deriving from its relations with its members. 
Since, as Ms. Escarameia had pointed out, that provision 
would enable an organization to do whatever it liked, it 
would obviously conflict with the remainder of the draft 
articles and with the spirit of the report and should there-
fore be amended.

19. Mr. Nolte’s ideas about a broader regulation of an 
international organization’s responsibility were most 
interesting.

20. In conclusion, he said that in his view draft arti-
cles 31 to 44 should be referred to the Drafting Committee.

21. Mr. HASSOUNA said that the fifth report on re-
sponsibility of international organizations was clear, pre-
cise, comprehensive and informative for new members. 
The Special Rapporteur’s task had been made all the more 
difficult by the lack of practice and case law on the sub-
ject. International organizations had increased in number, 
jurisdiction and importance in recent years and, for that 
reason, their comments were of great relevance to the 
Commission’s review of the articles provisionally adopted 
on first reading, although clearly they should be regarded 
as merely informative and should not bind the Commis-
sion or influence its conclusions in any way. Although a 
number of provisions relating to the responsibility of States 
were reproduced in the draft articles on the responsibility 
of international organizations, he totally agreed with the 
Special Rapporteur that it should not be assumed that solu-
tions applying to States were generally applicable to inter-
national organizations, because of the inherent differences 
between the former and the latter. While States had general 
sovereignty and defined rights and obligations, organiza-
tions had limited jurisdiction and did not possess sovereign 
rights and obligations. Despite those differences, it might 
have been wise, however, for the Commission to deal with 
the two questions of the responsibility of States and of 
international organizations together as one subject, since 
they obviously complemented each other.

22. Uncertainty as to whether the current draft articles 
took account of the great variety of international organi-
zations had been prompted by legitimate concerns aris-
ing from the fact that some of the hundreds of existing 
international organizations were limited in membership, 
scope or functions, while others had universal member-
ship, wide scope and broad powers. At the regional level, 
some organizations were of a mere technical nature, while 
others were regional arrangements under Chapter VIII of 
the Charter of the United Nations, with specific powers in 
the field of preserving regional peace and security. While 
he agreed that it would be impossible to take full account 
of such a wide variety of international organizations in 
the draft articles, he believed that the general rules appli- 
cable to all organizations should be combined with 
clauses making exceptions for certain organizations, such 
as the United Nations, that had special responsibilities to 
redress unlawful situations and end serious breaches of 
an obligation arising under a peremptory norm of general 
international law, within the meaning of draft article 44.

23. Another important issue that was sometimes over-
looked was the responsibility of an international or-
ganization as distinct from that of its member States. 
While an international organization had an independ-
ent legal personality and should therefore assume full 
responsibility for its wrongdoing, in practice the deci-
sion-making process raised more complex issues. Inter-
national organizations’ decisions were often subject to 
the approval or acquiescence of their member States. In 
the United Nations, for instance, the implementation of 
Secretariat decisions on a number of sensitive issues, 
including peacekeeping operations in Bosnia and Her-
zegovina and Rwanda and sanctions regimes, had been 
monitored by the Security Council, the organ with pri-
mary responsibility for international peace and security. 
In those circumstances, it might be possible to conclude 
that all the parties involved bore joint responsibility for 
an unlawful act, though the nature of that responsibility 
—legal, political or moral—would certainly remain 
open to debate.

24. If an international organization was unable to make 
reparation, in the form of compensation, for the injury 
caused by an internationally wrongful act it had commit-
ted, member States, even those not responsible for the act, 
might be willing to make voluntary contributions in order 
to preserve the credibility of their organization. It was, 
however, doubtful whether member States would be pre-
pared to accept a legally binding obligation to pay com-
pensation for an act for which they were not responsible.

25. In concluding, he recommended that the draft arti-
cles contained in the fifth report be referred to the Draft-
ing Committee.

26. Mr. MELESCANU said that the task of drawing 
up rules on the responsibility of international organiza-
tions was an extremely exacting one that would require 
much effort, notwithstanding the enormous body of work 
already accomplished on the draft articles on State re-
sponsibility for internationally wrongful acts. Although, 
at first sight, the existence of that text might appear to 
be an advantage, the Special Rapporteur had had to make 
a detailed analysis of each provision on responsibility 
of States in order to ascertain whether the provision in 
question was also applicable to the responsibility of inter-
national organizations. Even if the Special Rapporteur 
ultimately decided that a given provision should be repli-
cated (and that did not mean simply transposing it), that 
would entail much more work than might at first sight be 
supposed. Criticism levelled at the Special Rapporteur on 
that score was therefore unjust.

27. The second difficulty stemmed from the specific 
nature of the subject matter of the draft articles. In his 
view, the responsibility of international organizations 
was a subject derived from public international law, a 
sort of halfway house situated midway between the re-
sponsibility of sovereign, independent States, which was 
based on well-established rules of customary law recently 
codified by the Commission, and the criminal respon-
sibility of individuals. The special nature of the respon-
sibility of international organizations called for specific 
solutions. That difficulty had been highlighted by Mr. Pel-
let in his statement and the new proposal he was shortly 



140 Summary records of the second part of the fifty-ninth session

to introduce. The fact of the matter was that international 
organizations had no assets other than those provided by 
their member States.

28. The third difficulty was that the notion of an inter-
national organization encompassed an enormous variety 
of organizations ranging from integration organizations 
such as the European Union to entities which amounted 
to no more than mechanisms for implementing certain 
international or other agreements. At the current stage 
of its deliberations, the Commission should concentrate 
on attempting to formulate general rules covering the 
responsibility of international organizations as a whole, 
rather than becoming bogged down in an examination of 
criteria for determining separate categories of organiza-
tions. However, he would not rule out such an approach 
at some point in the future, should attempts to establish a 
general regime fail.

29. The difficulties he had just outlined highlighted the 
importance of the Special Rapporteur’s study, and he was 
in favour of referring the draft articles presented in the 
fifth report to the Drafting Committee.

30. One key question concerned reparation for injury 
occasioned by a wrongful act of an international organiza-
tion. He fully agreed that member States could not be held 
responsible and that it was for the international organiza-
tion itself to make reparation for any injury it caused. On 
the other hand, it had to be acknowledged that an interna-
tional organization had no assets other than those provided 
by the contributions assessed from its member States. 
Even where it did have other sources of income—as in 
the case of wealthy bodies such as the International Tele- 
communication Union, or the World Intellectual Prop-
erty Organization, which gained much revenue from fees 
for patent registration—the approval of member States 
through adoption of the budget was necessary in order to 
determine how financial resources were to be spent. It was 
all very well to lay down a rule that the international or-
ganization, not its member States, bore responsibility, but 
in practice it might turn out to be a dead letter; the right 
to reparation would be impossible to implement simply 
because international organizations had no real means of 
making reparation unless member States played a role. As 
usual, Mr. Pellet had put his finger on a truly crucial ques-
tion. Indeed, it was probably the most important question 
of all, and the Commission must resolve it. In all other 
respects, the draft articles appeared to be progressing at a 
satisfactory pace.

31. One way forward was through Mr. Pellet’s proposal. 
While it was better than nothing, it was not entirely sat-
isfactory; for a start, what would happen if a State voted 
against an international organization’s decision to make 
reparation? Surely it could not be obliged to contribute? 
Another possibility would be to recommend that all inter-
national organizations should create mechanisms accept-
able to member States, providing for reparation for injury, 
but that was not an entirely satisfactory solution either. 
It would be difficult—if not impossible—for the United 
Nations to adopt amendments to the Charter of the United 
Nations on reparation for injury, and many other organi-
zations would have enormous difficulty in creating such 
systems.

32. A third option would be to expand the relevant por-
tion of the draft articles on two levels, perhaps with the 
addition of new provisions: first, provisions on the respon-
sibility of international organizations for injury caused by 
wrongful acts; and second, on the basis of the Commis-
sion’s work on international liability for injurious conse-
quences arising out of acts not prohibited by international 
law, provisions to create an obligation for member States 
to compensate victims of wrongful acts of international 
organizations. Unless a generally acceptable scheme for 
reparation for injury was found, the draft articles would 
remain a highly stimulating intellectual exercise but one 
devoid of any practical impact in real life.

33. Mr. PETRIČ congratulated the Special Rapporteur 
on an excellent report and supported the referral of all the 
draft articles to the Drafting Committee. He welcomed 
the fact that the Special Rapporteur had based his con-
clusions and proposals on an analysis of the materials 
while keeping carefully in mind the parallel between the 
responsibility of States and that of international organiza-
tions. That had enabled him to strike an excellent balance 
and to highlight the truly essential differences between 
States and international organizations in the context of 
responsibility.

34. Both States and international organizations acted via 
their agents—physical persons or organs whose wrong-
ful acts might give rise to claims of responsibility. That 
essential factor had been duly taken into account in the 
Special Rapporteur’s report. He strongly supported the 
view expressed therein that special rules were needed for 
the responsibility of international organizations only in 
those areas where differences really existed; in other mat-
ters, the rules on responsibility of States were perfectly 
adequate.

35. While he fully supported the excellent and well-bal-
anced draft articles on reparation, restitution, compensa-
tion and satisfaction, he thought that moral satisfaction 
should also be covered. There was no persuasive reason 
whatsoever why international organizations should not be 
bound, where necessary, to provide moral satisfaction to 
injured parties.

36. On the capability of international organizations to 
provide financial compensation for damage, he supported 
the view that member States should not automatically be 
liable for the financial obligations resulting from a wrong-
ful act of an international organization. International 
organizations and member States were entirely different 
legal personalities and financial entities. Member States 
were bound by the rules of an international organization 
or its constituent instrument to secure the financial means 
necessary for all the activities of the organization. Thus, 
they were required to provide resources for unexpected 
expenses, and that would include compensation. Compen-
sation should be treated like any other financial obligation 
of an international organization that arose unexpectedly 
and was not foreseen in the regular budget.

37. By way of example, he noted that the IAEA, of 
which he chaired the Board of Governors, had recently 
resumed its activities in the Democratic People’s Repub-
lic of Korea. Inspectors had arrived and begun their work. 



 2935th meeting—12 July 2007 141

That new activity had been totally unforeseen, and the 
means to carry out those inspections, which had not been 
provided for in the regular budget, had had to be secured. 
Various possibilities had been explored—additional fund-
ing, reserve funding, and so forth—and ultimately the 
resources had been found. Paying compensation could 
constitute a similar challenge for which an organization 
would have to find the means. To provide for automatic 
responsibility on the part of member States for finding 
such financial means would, however, be going too far.

38. He supported the Special Rapporteur’s view, set out 
in paragraph 4 of the report, that decisions on the topics 
the Special Rapporteur mentioned in paragraph 3 should 
be postponed. He would even suggest that they should be 
reconsidered, rather than postponed ad kalendas grecas. 
True, international organizations were varied and numer-
ous, but they should be dealt with as a single category. 
General rules rather than different rules covering the dif-
fering responsibility of the various categories of interna-
tional organizations should be formulated.

39. Ms. XUE commended the Special Rapporteur’s 
fifth report which, as usual, was comprehensive, clear 
and enlightening, and reflected his painstaking efforts to 
collect useful materials and examples of the practice of 
international organizations. In principle, she endorsed the 
draft articles as submitted and supported their referral to 
the Drafting Committee.

40. International organizations, like sovereign States, 
should be held accountable for breaches of their interna-
tional obligations, and the draft articles, especially those 
on the content of international obligations, dealt well 
with such situations. Yet when they were actually put into 
practice, difficulties might arise owing to the differences 
between sovereign States and international organizations.

41. The rule on non-repetition, for example, seemed 
quite reasonable and clear: if an international organiza-
tion breached an international obligation, it should give 
assurances that the act would not be repeated in future. 
In actual practice, however, things were not so simple. 
The head of an organization might make such assur-
ances on its behalf but was often not in a position to carry 
them through because everything was contingent on the 
organization’s decision-making process. That might well 
be a primary rather than a secondary rule. When a State 
made assurances of non-repetition of a wrongful act, the 
way it would prevent such an act from recurring or what 
domestic measures would be taken were not a matter of 
international law. In the case of international organiza-
tions, though, it was the decision-making process, powers 
and rules of the organization itself that guaranteed that 
such an act would not be repeated in the future, and in 
most cases that was indeed a matter of international law. 
To take an extreme case, there had been heated debate 
about whether the United Nations should be held respon-
sible for the genocide in Rwanda. Even if the Secretary- 
General had made assurances that such serious violations 
of international law would not be repeated, it was really 
up to Member States to make good on those assurances, 
in which political or moral as well as legal considerations 
might come into play, hence the importance of organiza-
tions’ institutional decision-making processes.

42. Secondly, as with responsibility of States, consid-
eration of the responsibility of international organizations 
started with the principles in the Chorzów Factory juris-
prudence, namely, that full compensation must be pro-
vided for the injured party and the situation re-established 
which would have existed had the act not been commit-
ted [p. 47 of the judgment]. That rule was reasonable and 
should apply to international organizations as well, but 
the question then arose as to where international organi-
zations were to find the necessary means to comply with 
it. Paragraphs 27 and 28 of the report indicated that most 
States did not accept the idea that additional funding 
should be made available to international organizations 
by their members to enable them to fulfil their obligation 
to compensate injured parties. It had since been suggested 
that States simply lacked the necessary political will. A 
more likely reason, however, was the complicated institu-
tional decision-making processes that might be involved.

43. In 2003, when Ms. Xue had been accredited to the 
Organization for the Prohibition of Chemical Weapons 
(OPCW), she had learned of the recent termination of 
the appointment of the previous Director-General of the 
OPCW, Mr. Bustani. The injured party had appealed 
to the ILO Administrative Tribunal, seeking moral as 
well as financial damages, and had won his case. He 
had announced that if he was awarded moral damages, 
he would donate them to an OPCW technical aid fund, 
which he had duly done. Consequently, the organiza-
tion had not had to provide compensation from its own 
budget and the problem of lack of funding had not had 
to be addressed.

44. An informal debate had subsequently arisen among 
member States as to whether those that voted against such 
a decision or abstained during the voting should have to 
help pay for the decision to be implemented. It had been 
argued that since the decision had been adopted by the 
organization, all members were bound by it, irrespective 
of their individual positions. In a domestic setting, if a 
State adopted a certain foreign policy, financial resources 
had to be mandated to ensure that the policy was carried 
out. However, it was not clear whether, in the context of 
an international organization, the member State had to 
alter its foreign policy position if that position was over-
ruled. More consideration should be given to the differ-
ences between the obligations of sovereign States and of 
member States of international organizations in terms of 
the decision-making process.

45. In the context of satisfaction, the Special Rappor-
teur had given a number of examples of specific ways in 
which an organization could seek to make amends for a 
wrongful act. A representative of the organization could, 
for instance, express regret or apologize to the injured 
party. Very often, however, satisfaction was not sufficient, 
and compensation or restitution should follow. If the or-
ganization did not have the means to fulfil such an obliga-
tion, the same practical problem arose, and analogies with 
sovereign States were not very helpful.

46. In the Bustani v. Organization for the Prohibition 
of Chemical Weapons case she had mentioned earlier, 
there had been no relevant internal rules, or at least they 
had not been clear enough to help resolve the problem. 
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Paragraph 29 of the fifth report of the Special Rapporteur 
indicated that “the existence of an obligation for member 
States would entirely depend on the rules of the organi-
zation; when the obligation existed, it would benefit the 
injured party only indirectly”. In theory, that was a very 
sound and coherent analysis, but in practice, it was diffi-
cult to place so much emphasis on the importance of inter-
nal rules. Very often no such rules existed. Moreover, the 
distinction between direct and indirect responsibility of 
member States was unclear and unhelpful. For instance, 
paragraph 52 of the report referred to the apology made 
by the German Chancellor after the NATO bombing of 
the Chinese Embassy in Belgrade, but it was not clear 
on whose behalf he had apologized. When the United 
States had provided compensation for that bombing, it 
was hardly likely that it had done so pursuant to inter-
nal rules of NATO or on behalf of NATO. Rather, it had 
done so because United States military forces had been 
directly responsible for the act. That was the sort of prob-
lem that arose when the rules were tested by being put 
into practice.

47. With regard to draft article 36, she agreed in princi-
ple that the scope of obligations should be confined to cer-
tain categories of subjects of international law. The rules 
governing the responsibility of States were also very clear 
in that respect.

48. Ms. Escarameia had appeared to query the useful-
ness of the draft article. Its purpose was surely to draw 
a distinction between two types of cases: purely admin-
istrative matters, such as labour disputes; and genuine 
breaches of international obligations. Such a distinction 
was necessary if the rules governing the responsibility of 
international organizations were to be truly meaningful. 
However, it must be made clear in what circumstances 
such rules should apply. In that connection, paragraph 46 
of the report provided a good example for the purposes of 
a case study.

49. Regarding draft article 40, she agreed that satisfac-
tion should not take a form humiliating to the responsi-
ble international organization, but considered it unlikely 
that representatives of major international organizations 
such as NATO and the United Nations would ever be 
subjected to such treatments. She was more concerned 
about the situation of smaller international organizations. 
In the light of recent developments in human rights law 
and international law, clear legal guarantees must be pro-
vided to ensure respect for the responsible party which 
had committed a wrongful act.

50. Further reflection was required on draft articles 43 
and 44, which covered the special category of respon-
sibility for a serious breach of an obligation arising under 
a peremptory norm of general international law. While 
she was aware that in the area of State responsibility such 
a special category was an instance of progressive devel-
opment endorsed by the academic world and States in 
general, she questioned the need for it in the context of 
intergovernmental organizations, where member States 
participated in the decision-making process. It should also 
be recalled that the United Nations had its own system of 
collective security as well as special guarantees for the 
protection of human rights.

51. In conclusion, she thanked the Special Rapporteur 
for his excellent report. The purpose of her remarks had 
been to offer a more practical perspective on the issues at 
stake.

52. Ms. ESCARAMEIA, clarifying her earlier remarks, 
said she had queried, not the usefulness of draft article 36, 
but, instead, the absence of a reference in its first para-
graph to the obligations of the responsible organization 
owed to individuals. Several examples of cases of obli-
gations owed to individuals were given in the report; in 
particular, reference was made to General Assembly reso-
lution 52/247 of 26 June 1998, which dealt exclusively 
with compensation to individuals. Some mention of indi-
viduals should therefore be made in the draft article.

53. Ms. XUE said she understood Ms. Escarameia’s 
concern. However, the draft article did not exclude the 
possibility of individual parties seeking redress, and thus 
the rule in question was appropriate.

54. Mr. DUGARD said he tended to agree with 
Ms. Xue: while there was no reason why major interna-
tional organizations such as NATO and the United Nations 
should ever be required to make humiliating statements 
by way of apology, the situation was more difficult for 
smaller organizations. That raised the issue of whether 
the Commission should legislate for the lowest common 
denominator, namely smaller, less important international 
organizations, or whether it should be more concerned 
about the major ones.

55. Mr. PELLET said he failed to understand why it 
should be more hurtful for a small international organi-
zation to issue an apology than for a larger one. He was 
somewhat surprised that Ms. Xue, having quite rightly 
cautioned against treating sovereign States and interna-
tional organizations in the same way, should then pro-
ceed to do exactly that. He was at a loss to understand 
why the issue had been raised in the first place: any 
international organization—large or small—that com-
mitted an internationally wrongful act must bear the 
consequences.

56. Ms. XUE said that the question at issue was sat-
isfaction in a humiliating form, not an apology. She 
agreed with Mr. Pellet that small and large international 
organizations alike should give satisfaction. She was 
not concerned about the situation of major international 
organizations such as NATO and the United Nations, 
since no one would dare to treat them in a humiliating 
fashion, but about those in a weaker position. Even in the 
present civilized age, legal guarantees were still needed to 
protect them. She failed to see the logic of the argument 
that if there was no need to worry about the large interna-
tional organizations, there was no need to worry about the 
smaller ones.

57. Mr. GAJA (Special Rapporteur), summing up the 
debate on his fifth report on responsibility of interna-
tional organizations, thanked members of the Commis-
sion for their input. He understood how difficult, and 
sometimes frustrating, it had been for them to com-
ment on the draft articles contained in Part Two only, 
without being able to touch on matters relating to those 
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contained in Part One, which had already been provi-
sionally adopted. He hoped there would be an opportu-
nity to discuss at least some of the key issues relating 
to Part One in the near future. Regrettably, such an 
opportunity would not be available with respect to the 
draft articles on responsibility of States, although some 
interesting suggestions made in the debate on respon-
sibility of international organizations also seemed to be 
applicable to the responsibility of States. A case in point 
was Mr. Vasciannie’s suggestion concerning mitigation 
of damage. However, he would be reluctant to take up 
such a suggestion with regard to the responsibility of 
international organizations only, while no decision on 
the ultimate fate of the draft articles on responsibility of 
States had yet been taken. While he appreciated the com-
ments made relating to general issues, he would confine 
his remarks to those relevant to draft articles 31 to 44.

58. Mr. McRae had noted that practice relating to repa-
ration by international organizations mainly concerned 
the treatment of individuals in respect of their employ-
ment or conduct during peacekeeping operations. By 
and large, something similar could be said of State prac-
tice relating to reparation. That did not mean, however, 
that reparation was not also due for other internation-
ally wrongful acts. The purpose of stating the general 
principle of the Chorzów Factory case was to affirm that 
those who committed wrongful acts could not benefit 
from them, yet it did not necessarily follow that repara-
tion would be sought or made whenever a wrongful act 
occurred: in international relations the main considera-
tion was often not reparation, but the cessation of the 
wrongful act.

59. Mr. Ojo had referred to the possibility of waiv-
ers of claims, which was clearly implied and would be 
dealt with in Part Three, concerning implementation of 
responsibility.

60. Mr. Nolte had pointed out that the obligation to 
make reparation should reflect the extent of the inter-
national organization’s involvement in the wrongful act 
when the responsibility arose in relation to the wrong-
ful act of a member State. It was a difficult question in 
view of the number of different subjects that could be 
involved and their varying degrees of direct or indirect 
responsibility. The question had been left aside when the 
Commission had considered similar problems arising in 
relations between States. Perhaps there were more cases 
involving international organizations, but he found it dif-
ficult to imagine what kind of rules could be established 
on that issue. He nonetheless took the point that it would 
be useful to draw attention to the question in the commen-
tary to Part Two and thereafter in Part Three.

61. While sympathizing with Ms. Escarameia’s view 
that the draft articles should cover reparation owed to 
subjects other than States and international organizations, 
he pointed out that the same argument could have been 
made for the draft articles on responsibility of States, 
which contained no such provision. Moreover, problems 
relating to the implementation of responsibility towards 
subjects other than States could not be considered sepa-
rately from the responsibility of such subjects towards 
States and international organizations, and the time for an 

overall consideration of matters relating to international 
responsibility was not yet ripe. The reason he had pro-
vided examples in the report of cases of reparation made 
to individuals was not only the absence of more directly 
relevant practice, but also the fact that, in many respects, 
it was likely that similar solutions would apply irrespec-
tive of whether the reparation was owed to a State or an 
individual.

62. There had been mixed reactions to Mr. Pellet’s 
informal proposal for a new provision made orally at 
a previous meeting, the implication of which would be 
that it was an obligation under general international law 
for member States of international organizations to pro-
vide funds when the organizations did not have suffi-
cient means to make reparation as required. There was 
no practice to support the existence of such an obliga-
tion. Furthermore, the overwhelming response of States 
to a similar question raised in chapter III of the Com-
mission’s report to the General Assembly on the work of 
its fifty-eighth session had been that there was “no basis 
for such an obligation”; he referred to paragraphs 27 
and 28 of his report in that connection, and especially 
to footnote 24.

63. In his view, too much importance had been attached 
to the issue. As Mr. Hmoud had pointed out, an obligation 
to provide funds normally existed under the relevant rules 
of the organization concerned, although as Ms. Xue had 
quite rightly added, such an obligation was perhaps not 
always explicitly stated. There was a general obligation 
of cooperation and, when necessary, the funds must be 
found, as was borne out by the example of IAEA activities 
in the Democratic People’s Republic of Korea referred to 
by Mr. Petrič. Cases in which it was impossible to make 
reparation were as likely to arise with international organi-
zations as with States.

64. His preference would be to include a recommenda-
tion in the commentary to the effect that member States 
of international organizations should make appropriate 
arrangements according to their rules, along the lines 
suggested by Mr. Melescanu. If, however, the Commis-
sion decided that a general statement should be made 
regarding the obligation for member States to provide 
funds, he would of course follow the majority view, 
although he was not in favour of that solution. Such a 
concern might be expressed as a general proposition, 
although probably not in Part Two, as Mr. Pellet had 
suggested, because, as Mr. Petrič had pointed out, the 
situation did not only concern reparation when a breach 
occurred, but referred more generally to the obligations 
of organizations. There was no need to wait for a breach 
to occur before making provision for the funds. Thus, 
there were alternatives to Mr. Pellet’s proposal that war-
ranted consideration.

65. He disagreed with those members who had sug-
gested that the proviso in draft article 35 implied the 
unlimited power of an international organization to 
flout its obligation to provide reparation. It was merely 
a reference to the relevant rules based on the constituent 
instruments of the organizations concerned. That inter-
pretation should dispel all doubts expressed regarding 
the supposedly large loophole that the proviso might 
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open up. Whether or not explicitly stated in draft arti-
cle 35, the possibility remained that the rules govern-
ing reparation could be modified in relations between 
an international organization and its member States; 
obligations vis-à-vis States which were not members 
and the international community would clearly not be 
affected. The difficulties in the decision-making process 
referred to by Ms. Xue could not be used as justification 
for failing to provide reparation to non-member States or 
the international community as a whole. When a breach 
occurred, there was an obligation to provide reparation 
which must be fulfilled.

66. While he agreed with Mr. Dugard that it was unlikely 
that satisfaction taking a form humiliating to the respon-
sible international organization would ever be sought, he 
did not consider to be a sufficiently valid reason to justify 
the deletion of text in draft article 40, paragraph 3, par-
ticularly since there was a parallel reference in the draft 
articles on responsibility of States. Moreover, the deletion 
might lead to the a contrario argument that satisfaction in 
a humiliating form was permissible in the case of interna-
tional organizations.

67. Contrary to Mr. Ojo’s opinion, draft article 44 did 
not replicate draft article 41 on responsibility of States, 
which referred to breaches by States only. It should be 
noted that the Commission had been encouraged by the 
Sixth Committee to draft a provision on such types of 
breaches by international organizations. Under draft arti-
cle 44, paragraph 1, international organizations had a duty 
to cooperate to bring to an end any serious breach, but as 
Mr. Hassouna had pointed out, that did not exclude the 
possibility that a specific international organization, such 
as the United Nations, might be required to do more under 
its relevant rules. The matter could be taken up in the 
commentary to the draft article, thereby perhaps allaying 
some of the doubts expressed by Mr. Dugard. It should 
also be noted that draft article 44 went further than the 
advisory opinion of the ICJ on the Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian 
Territory, which merely said that “the United Nations … 
should consider what further action is required to bring to 
an end the illegal situation resulting from the construction 
of the wall and the associated régime” [p. 200, para. 160 
of the advisory opinion].

68. That concluded his summing up of the debate. He 
hoped there would be no objection to draft articles 31 
to 44 being referred to the Drafting Committee, on the 
understanding that a new proposal by Mr. Pellet for an 
additional provision would be discussed separately.

69. The CHAIRPERSON said he took it that the Com-
mission wished to refer draft articles 31 to 44 to the Draft-
ing Committee.

It was so decided.

70. The CHAIRPERSON invited members to consider 
the text of a new provision proposed by Mr. Pellet, which 
read: “The member States of the responsible interna-
tional organization shall provide the organization with the 
means to effectively carry out its obligations arising under 
the present Part.”

71. Mr. PELLET, introducing his proposal, suggested 
that, if adopted, the new provision should be inserted 
either after draft article 42 or after draft article 44. He 
had already explained the reasons for his proposal at 
some length at the 2932nd meeting and, encouraged 
by expressions of support, had resolved to persevere 
with it. His main concern, shared by several other 
members, was based on various doctrinal and practical 
considerations.

72. In theory there was no doubt that, except as provided 
in draft article 29, international organizations alone bore 
responsibility for their acts or omissions. They had a legal 
personality, and it was not possible to “pierce the institu-
tional veil”, to use Mr. Vasciannie’s words, which acted 
as a screen between their international responsibility and 
member States. The main consequence of such respon-
sibility was the obligation to make reparation, and since 
the organization bore sole responsibility, it was the or-
ganization that must make reparation.

73. Nevertheless, those principles could, concretely, 
lead to an absurd situation: international organizations 
would have to provide reparation for internationally 
wrongful acts imputable to them, yet, when the injury in 
question exceeded the threshold of “normal” damages, 
for instance following the dismissal of a high-ranking 
official, they might not have the funds in their ordinary 
budget to fulfil that obligation. He stressed that, irrespec-
tive of whether the member States approved of the inter-
nationally wrongful act committed, his proposal was in no 
way intended to shift the obligation of reparation from the 
international organization to its member States.

74. The Special Rapporteur was opposed to the pro-
posed draft article, largely on the basis of responses by 
States to the question put to them in paragraph 28 (a) 
of the Commission’s report on its fifty-eighth session.268 
The negative reaction by States was, however, entirely 
understandable, given the way in which the question 
was worded, namely: “Do members of an international 
organization that are not responsible for an internation-
ally wrongful act of that organization have an obligation 
to provide compensation to the injured party, should the 
organization not be in a position to do so?” He agreed 
entirely: clearly, States were not bound to provide com-
pensation to the injured party; their obligation—quite 
a different one –was to contribute to the budget of the 
international organization concerned. His proposed draft 
article did not seek to impose any such obligation on 
States. Far from being revolutionary, as several speak-
ers had suggested, his proposal was in conformity with 
both lex lata and common sense—the law was not, after 
all, necessarily incompatible with common sense. All it 
aimed to do was to underline the fact that member States 
were obliged, by contributing to its budget, to provide an 
international organization with the means to discharge 
its obligations. In freely choosing to join the organiza-
tion, a State accepted the risks and the advantages of 
participation and joint action.

75. Some speakers had suggested that his proposal 
ignored the decision-making process and thereby 

268 Yearbook … 2006, vol. II (Part Two), chap. III, p. 21.
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undermined the concept of State sovereignty, but, just as 
national parliaments were obliged to provide the budget-
ary resources for the country’s national obligations to be 
discharged, so they were bound by the obligations of an 
international organization of which they were members.

76. Listening to some speakers, he had had the impres-
sion of stepping back sixty years into the era of McCarthy-
ism, when the United States had attempted to prevent the 
General Assembly and the International Labour Confer-
ence from honouring the awards of compensation made 
by the United Nations and ILO Administrative Tribunals 
to staff members who had been deemed sympathetic to 
communism. He drew the Commission’s attention to 
three extracts from the advisory opinion by the ICJ, of 
13 July 1954, on the Effect of awards of compensation 
made by the United Nations Administrative Tribunal. The 
Court had stated:

As this final judgment has binding force on the United Nations 
Organization as the juridical person responsible for the proper obser-
vance of the contract of service, that Organization becomes legally 
bound to carry out the judgment and to pay the compensation awarded 
to the staff member. It follows that the General Assembly, as an organ 
of the United Nations, must likewise be bound by the judgment.[p. 53]

Again:

The Court therefore considers that the assignment of the budget-
ary function to the General Assembly cannot be regarded as conferring 
upon it the right to refuse to give effect to the obligation arising out of 
an award of the Administrative Tribunal. [p. 59]

The Court had concluded that:

the General Assembly has not the right on any grounds to refuse to 
give effect to an award of compensation made by the Administrative 
Tribunal of the United Nations in favour of a staff member of the 
United Nations whose contract of service has been terminated without 
his assent. [p. 62]

It followed that international organizations were legally 
obliged to discharge their financial obligations arising 
in the context of reparation and that member States 
had no choice but to enable them to do so. That is what 
would have happened in the Bustani v. Organization 
for the Prohibition of Chemical Weapons case, to which 
Ms. Xue had referred, but for Mr. Bustani’s gracious ges-
ture in returning the compensation he had been awarded 
to the OPCW. State sovereignty was not infringed in 
any way: nobody forced States to go through the formal 
procedure of joining an international organization. To 
paraphrase the judgment by the PCIJ in the case of the 
S.S.“Wimbledon”, State sovereignty was not encroached 
upon, but exercised.

77. Contrary to the Special Rapporteur’s repeated asser-
tion that there was no practice to support that position, he 
believed that a solution was always found in such cases. 
International organizations almost invariably retained 
funds to cover payment of compensation. He was, how-
ever, inclined to concur with the objection by Mr. Niehaus 
that the proposed draft article was badly worded, inas-
much as it referred to the member States of the organiza-
tion concerned, whereas, in fact, the onus lay on all its 
members. He therefore suggested that the word “States” 
should be deleted.

78. The additional draft article that he had proposed 
was not the only way of dealing with the issue; there was 
no reason why there should not also be specific arrange-
ments to provide for compensation. However, in a set of 
draft articles such as the one with which the Commission 
was concerned, there needed to be a provision pitched at 
a sufficient level of generality. That said, if the Commis-
sion failed to adopt some provision dealing with the abso-
lutely central problem of reconciling the responsibility of 
international organizations with the obligation to make 
reparation, the whole codification exercise would amount 
to nothing and the Commission would make a laughing 
stock of itself. He urged members to support his proposal 
by referring it to the Drafting Committee.

79. The CHAIRPERSON, speaking in his capacity 
as a member of the Commission, recalled that he had 
expressed similar views during the discussion on draft 
article 29, although at that time his position had found 
little support.

80. Mr. CANDIOTI supported the inclusion of the addi-
tional draft article, as orally amended by Mr. Pellet on the 
basis of a suggestion by Mr. Niehaus. The obligation to 
provide an international organization with the means to 
carry out its obligations must indeed lie with all members, 
not just with States.

81. Mr. HMOUD said that the proposed additional draft 
article had no place in the body of law that the Commis-
sion was trying to codify. The issue of reparation was a 
matter for international organizations to resolve through 
their internal rules. Indeed, systems already existed 
whereby organizations set aside sufficient funds for the 
payment of compensation. Organizations such as the 
United Nations levied an assessment on each country, part 
of which was earmarked for such unexpected payments. 
It was therefore hard to understand why an additional 
obligation needed to be imposed on States. As Mr. Pel-
let had said, States were aware of their obligations when 
joining an organization, including obligations arising out 
of a wrongful act of that organization. If the additional 
draft article was adopted, it would send the message that, 
ultimately, an international organization’s responsibility 
was mitigated, because member States could be relied on 
to bail them out. Mr. Pellet’s proposal nevertheless war-
ranted further consideration.

82. Ms. ESCARAMEIA said that Mr. Pellet’s argu-
ments, persuasive though they were, had not entirely won 
her over. The phrase “shall provide the organization with 
the means to effectively carry out” could, as it stood, cover 
a multitude of different situations. If it referred only to the 
obligation on States to pay their assessed contributions, 
thus providing sufficient resources to meet unexpected 
expenses, no problem arose. The proposed draft article, 
however, aimed at dealing with situations in which States 
might have to pay additional sums, and that was where 
problems might arise, both at the legal level—because 
the organization’s internal rules or constituent instrument 
might not allow such a procedure—and at the political 
level, in that a member of a small organization, or of a 
large organization in which a restricted organ had the 
power to make decisions, might find itself obliged to pay 
for the consequences of a wrongful act which it had voted 
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against or opposed. She was, however, sympathetic to the 
gist of the proposed text, which would be improved if the 
onus were placed on the organization rather than its mem-
bers. A text should be drafted calling upon international 
organizations to make provision in their budgets for such 
contingencies, which could then be met without recourse 
to additional contributions from members.

83. Mr. GALICKI said he was strongly in favour of the 
proposed additional draft article. Failure to adopt such a 
provision would make the Commission’s text less effec-
tive. Draft article 39, for example, would lose all its force 
if compensation for the damage exceeded an organization’s 
budget or other financial resources. An organization’s sta-
tus as a subject of international law was not original, but 
derived from the status of its member States as subjects 
of international law. It followed that its international respon-
sibility also derived from the responsibility of States, and 
a proper balance should be struck between the two. States 
establishing an international organization should provide 
for the organization’s ability to be not only fully but also 
effectively responsible, financially and otherwise. More-
over, some special regimes contained provisions similar to 
the proposed additional draft article. The 1972 Convention 
on the international liability for damage caused by space 
objects contained provisions on joint and several liability 
for damage caused by an international organization’s space 
activities, liability which was to be shared with member 
States. A general regime such as that envisaged in the draft 
articles should not prevent claimants from receiving satis-
faction purely owing to the organization’s inability to pay 
compensation. The proposed draft article seemed to meet 
the basic requirements of common sense and justice. It was 
also sufficiently general as to give States some leeway in 
fulfilling their obligations.

84. Mr. PETRIČ, after welcoming Mr. Pellet’s assur-
ance that he did not advocate the direct obligation of 
States to provide compensation, said that, nonetheless, 
he could not support the proposed additional draft article, 
on the grounds that it would set the dangerous precedent 
of relieving international organizations of their legal re-
sponsibility, in the belief that States would always act as 
a safety net. Many different factors were involved in the 
discharge of liability, and an international organization 
should not necessarily feel that it could turn to its mem-
bers for extra funds. As one who in his diplomatic role 
often had to deal with large budgets, he knew that a po-
litical process was involved in an organization’s efforts to 
find ways and means of meeting its financial obligations. 
How it did so was up to the individual organization. He 
was absolutely opposed to the establishment of an obliga-
tion on member States to make special, separate provision 
for the possible consequences of an organization’s wrong-
ful acts. At the same time, the subsidiary organs and the 
agents of an organization had to be aware that they them-
selves bore responsibility. While he did not dismiss the 
proposed draft article out of hand, he had serious reserva-
tions about the current text and urged the Commission to 
give it further consideration so that a common position 
could be adopted.

The meeting rose at 1 p.m.
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Reservations to treaties (continued)* (A/CN.4/577 
and Add.1–2, sect. C, A/CN.4/584, A/CN.4/586, A/
CN.4/L.705)

[Agenda item 4]

twelfth rePort of the sPeCial raPPorteur

1. The CHAIRPERSON invited the Special Rapporteur 
to introduce his twelfth report on reservations to treaties 
(A/CN.4/584).

2. Mr. PELLET (Special Rapporteur) said that his 
twelfth report dealt with the procedure for acceptances of 
treaties, which was the subject of 13 draft guidelines. He 
drew attention to the footnote on page 1, which indicated 
that the twelfth report in fact constituted the second part 
of his eleventh report,269 from which it carried on. In pro-
ducing it, he had proceeded on the basis of a number of 
provisions of the 1969 and 1986 Vienna Conventions of 
relevance to the formulation of objections and had ana-
lysed their scope, attempted to fill their lacunae and dis-
cussed their implications.

3. Logically, the point of departure of the current study 
was article 20, paragraph 5, of the 1969 and 1986 Vienna 
Conventions, which draft guideline 2.8 (Formulation of 
acceptances of reservations) did not reproduce word for 
word, for the sake of coherence, although it reflected the 
paragraph’s main idea. Draft guideline 2.8 introduced 
the principle—probably the most important one of the 
report—that “[t]he acceptance of a reservation arises from 
the absence of objections to the reservation formulated 
by a State or international organization on the part of the 
contracting State or contracting international organiza-
tion”. That was the principle of the tacit acceptance of 
reservations. The second paragraph of the draft guideline 
set out the conditions in which the absence of objections 
was established, either because the contracting State or 
international organization had made an express statement 
in that respect, or because the State or international or-
ganization had kept silent.

* Resumed from the 2930th meeting.
269 Reproduced in Yearbook … 2006, vol. II (Part One), document 

A/CN.4/574.



 2936th meeting—13 July 2007 147

4. As noted in paragraph 8 [188]270 of the report, there 
was no need to speak of “early acceptance” in the case 
of treaty clauses that expressly permitted a reservation. 
Those were special clauses which precluded the need for 
acceptance and derogated from the ordinary law of trea-
ties, which was all that was of interest to the Commission. 
Similarly, he was not convinced by the distinction between 
tacit and implicit acceptances of reservations. According 
to some authors, the former resulted from a ratifying State 
having remained silent, even though the reservation had 
already been made, whereas implicit acceptances resulted 
from silence having been kept for 12 months following 
formulation of the reservation. Although that distinction 
was of interest at a doctrinal level, it served no practical 
purpose. In both cases, silence was tantamount to accept-
ance. Accordingly, the distinction should not be evoked in 
the Guide to Practice.

5. Questions relating to the time period, which con-
cerned the right to formulate an objection to a reservation, 
had been the subject of draft guideline 2.6.13, which the 
Commission had sent to the Drafting Committee dur-
ing the first part of the current session. For that reason, 
the second paragraph of preliminary draft guideline 2.8 
merely referred to draft guideline 2.6.13. As a precaution, 
however, he had proposed in paragraph 25 [205] of the 
report a draft guideline 2.8.1 bis (Tacit acceptance of res-
ervations), which reproduced the wording of draft guide-
line 2.6.13. Since the Commission had referred the latter 
draft guideline to the Drafting Committee, draft guideline 
2.8.1 bis appeared to be superfluous.

6. As indicated in paragraph 27 [207] of the report, the 
advantage of draft guideline 2.8.1 was that it showed 
that acceptances of and objections to reservations were 
two sides of the same coin. It might be asked, however, 
whether the phrase “Unless the treaty otherwise pro-
vides” in square brackets should be retained. He had been 
reluctant to include it, but had eventually decided that 
it should be kept, first of all for a formal reason, since 
it was employed in article 20, paragraph 5, of the 1969 
Vienna Convention, which should be followed as closely 
as possible, and secondly because it might prove useful 
in the current case because it expressly stipulated that the 
12-month time period was not immutable and that the 
States which negotiated the treaty could change it. Para-
graphs 33 [213] to 39 [219] of the report showed that 
the 12-month time period had become a customary rule 
which could be derogated from. He also stressed the fact 
that the time period could begin as from notification of 
the reservation, as from the date of ratification or, more 
broadly, as from the expression of consent to be bound, if 
the latter was given subsequently.

7. The system of tacit reservations was acceptable for 
general multilateral conventions; however, he wondered 
whether in the case of multilateral conventions with lim-
ited participation, referred to in article 20, paragraph 2, 
of the 1969 and 1986 Vienna Conventions, the princi-
ple of tacit acceptance was needed. The question arose 
because if the requirement of unanimous acceptance was 
to be interpreted strictly, it would mean that any new 

270 The numbers in brackets refer to the original numbering by the 
Special Rapporteur.

contracting State could undermine the previous una-
nimity by opposing the reservation. However, two deci-
sive factors would tend to prevent that from happening. 
First, article 20, paragraph 5, of the Vienna Conventions 
expressly referred to article 20, paragraph 2 (on limited 
treaties), which showed that the authors of the Conven-
tions had sought, through the principle of tacit accept-
ance, to achieve clarity and stability in treaty relations, an 
objective which, secondly, would not be attained if each 
new accession to the treaty could call into question the 
participation of the author of the reservation to the treaty. 
That was illustrated by draft guideline 2.8.2 (Tacit accept-
ance of a reservation requiring unanimous acceptance by 
the other States and international organizations), which 
read: “A reservation requiring unanimous acceptance by 
the parties in order to produce its effects is considered to 
have been accepted by all the contracting States or inter-
national organizations or all the States or international 
organizations that are entitled to become parties to the 
treaty if they shall have raised no objection to the reserva-
tion by the end of a period of 12 months after they were 
notified of the reservation.”

8. The principle of the tacit acceptance of reservations 
as posed in the 1969 and 1986 Vienna Conventions and 
specified in draft guidelines 2.8 to 2.8.2 was enormously 
useful. It had the essential function of preventing any 
uncertainty in the treaty relations between the reserving 
State and the other parties from lasting indefinitely. The 
principle of tacit acceptance thus made it possible to dis-
pel all uncertainty at the end of a reasonable time period, 
i.e. 12 months.

9. Draft guidelines 2.8.3 to 2.8.6 clearly needed edito-
rial improvements, but they should not give rise to any 
fundamental opposition. The four cases drew on the 
principles set out in the Vienna Conventions or the draft 
guidelines already adopted. Draft guideline 2.8.3 (Express 
acceptance of a reservation) provided that express accept-
ance could be formulated at any time before the above-
mentioned time period of 12 months but also thereafter. 
Nothing prevented a State from expressly accepting a res-
ervation even if it had tacitly accepted it earlier.

10. Draft guideline 2.8.5 (Procedure for formulating 
express acceptances) referred to the relevant provisions 
that the Commission had adopted on the formulation of 
reservations themselves.

11. Draft guideline 2.8.6 (Non-requirement of confir-
mation of an acceptance made prior to formal confirma-
tion of a reservation) reproduced, with minor adaptations, 
the provisions of article 23, paragraph 3, of the 1969 and 
1986 Vienna Conventions. He had refrained from pro-
viding a draft guideline on potential early acceptances, 
contrary to what he had done for pre-emptive objections. 
Article 20, paragraph 5, of the 1969 Vienna Convention 
virtually ruled out any such possibility. Another disad-
vantage was that it would encourage the formulation of 
reservations.

12. The aim of draft guideline 2.8.12, which appeared at 
the end of the twelfth report, was to establish the defini-
tive and irreversible nature of acceptances of reservations. 
The 1969 and 1986 Vienna Conventions were silent on 
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the matter, unlike in the case of objections, but it would 
be contrary to the object and purpose of article 20, para-
graph 5, of the Conventions to permit the accepting State 
or international organization to go back on its acceptance 
once it had been established. Two cases could arise. In 
one, supposing that the reservation had been accepted in 
writing before the end of the 12-month time period set 
in article 20, paragraph 5, there was no question that this 
unilateral act of the State or international organization—
express acceptance—had given rise not only to expecta-
tions but also to rights for the reserving State, this State 
could become a party, and its reservation could produce 
effects. To go back on those rights might constitute an 
estoppel; in any event, it would be contrary to the general 
principle of good faith. In the other possible case, if the 
reservation had been the subject of a tacit acceptance by 
a State or international organization which had kept silent 
for more than 12 months, the problem would be similar, 
since, in remaining silent, the State or international or-
ganization in question would have created expectations 
on the part of the reserving State at the very least. In any 
case, such a withdrawal would be null and void, because 
an objection did not produce effects once the 12-month 
time period had ended, as the vast majority of Commis-
sion members had argued during the discussion on draft 
guideline 2.6.14. Thus, whether express or tacit, accept-
ances of reservations were irreversible.

13. Draft guidelines 2.8.7 to 2.8.11 sought to resolve 
the particular problems relating to the acceptance of res-
ervations to the constituent instrument of an international 
organization. Even though the question was a rather mar-
ginal one, it must be said that such problems were numer-
ous and not always very simple. For that reason, they were 
the subject of detailed commentaries in paragraphs 60 
[240] to 90 [270] of the twelfth report. The authors of 
the 1969 Vienna Convention, although reluctant to make 
distinctions between various types of treaties, had been 
aware of the specific problems posed by the constituent 
instruments of international organizations, including with 
regard to reservations, as article 20, paragraph 3, of the 
1969 Convention showed: “When a treaty is a constitu-
ent instrument of an international organization and unless 
it otherwise provides, a reservation requires the accept-
ance of the competent organ of that organization.” It 
would in fact be odd to subject reservations to constituent 
instruments to the entire Vienna regime. The formulation 
of reservations to constituent instruments clearly posed 
very serious problems, at least if the reservation related 
to the composition or functioning of the organization. For 
example, it would be strange, to say the least, for a State 
to become a Member of the United Nations, ratify the 
Charter of the United Nations and make a reservation to 
Article 23, on the composition of the Security Council, or 
to Article 17, on the approval of the budget, without the 
express acceptance—in the latter case, in any event—of 
the Organization. It was those considerations that had led 
the International Law Commission to conclude in 1962, 
during the elaboration of the draft articles on the law of 
treaties,271 which had been at the origin of the 1969 Vienna 
Convention, and more specifically in its commentary to 
article 20, paragraph 4, adopted on first reading, that “in 
the case of instruments which form the constitutions of 

271 Yearbook … 1962, vol. II, document A/5209, p. 161.

international organizations, the integrity of the instrument 
is a consideration which outweighs other considerations 
and … it must be for the members of the organization, 
acting through its competent organ, to determine how 
far any relaxation of the integrity of the instrument is 
acceptable”.272 That was the prevailing practice, as indi-
cated in paragraph 67 [247] of the report. Accordingly, 
he saw no reason why the entire text of article 20, para-
graph 3, of the 1969 and 1986 Vienna Conventions should 
not be reproduced in the Guide to Practice.

14. As he had explained in paragraph 69 [249], however, 
that principle was far from solving all the problems that 
could and did arise. First of all, article 20, paragraph 3, of 
the 1969 and 1986 Vienna Conventions did not say what 
was meant by “constituent instrument of an international 
organization”. It was clear that a constituent instrument 
was the treaty by which the organization was created, its 
structure defined, its organs established and the modali-
ties of their functioning determined. However, “pure” 
constituent instruments according to that definition were 
rather rare, because most of the time the instrument mixed 
substantive provisions with provisions of an organic or 
organizational nature. That was the case, for example, 
with the Charter of the United Nations, Articles 1 and 2 
of which in particular contained substantive provisions 
unrelated to the functioning of the Organization. An even 
more striking case was that of the 1982 United Nations 
Convention on the Law of the Sea, which was the con-
stituent instrument of the International Seabed Authority 
but which chiefly contained substantive provisions gov-
erning the law of the sea. One might be tempted to draw 
a distinction between rules applicable to reservations to 
genuinely constituent—i.e. institutional—provisions and 
rules applicable to reservations to substantive provisions 
of the same treaty. He was opposed to doing so, more 
for reasons of convenience than of principle, although it 
could also be argued that such a distinction should not 
be made because article 20, paragraph 3, of the Vienna 
Conventions did not do so. It was, in fact, no easy matter 
to distinguish between the two types of provisions, which 
sometimes coexisted in the same article. Thus, he did not 
propose adopting a draft guideline on that point; it would 
be sufficient to include a reference to it in the commentary 
based on the material contained in paragraphs 73 [253] to 
77 [257] of the twelfth report.

15. On the other hand, he did not intend to remain 
silent on another question which the 1969 and 1986 
Vienna Conventions had left unanswered: whether the 
acceptance required by the competent organ of the or-
ganization must be express or could be tacit. It might be 
argued that it would be legitimate to apply the ordinary 
law of reservations there in the absence of exceptions 
made in the Vienna Conventions for constituent instru-
ments and simply to say that tacit acceptance was suffi-
cient, so as not to paralyse the exercise of the broad right 
to formulate reservations, which was what the authors 
of the Vienna Conventions had wanted. That, however, 
would be entirely unacceptable for the reason he had 
just indicated, which had to do with the particular nature 
of constituent instruments, namely that it would greatly 
facilitate the formulation of reservations, which was to 

272 Ibid., p. 181 (para. (25) of the commentary).
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be avoided, especially in the case of institutional provi-
sions. Moreover, and that in itself seemed to be reason 
enough, an a contrario interpretation of article 20, para-
graph 5, would appear to exclude the transposition of 
the principle of tacit acceptance when the acceptance of 
reservations to constituent instruments was concerned. 
That provision referred expressly to article 20, para-
graph 2, on limited treaties, and to paragraph 4, i.e. to 
general cases, but it deliberately refrained from citing 
article 20, paragraph 3, on constituent instruments. One 
could thus conclude, as draft guideline 2.8.8 (Lack of 
presumption of acceptance of a reservation to a constitu- 
ent instrument) stipulated, that the acceptance of the 
reservation by the competent organ of the organization 
must not be presumed and that draft guideline 2.8.1 on 
the tacit acceptance of reservations was therefore not 
applicable to acceptance by the competent organ of res-
ervations to a constituent instrument.

16. Another lacuna in the 1969 and 1986 Vienna Con-
ventions related to the very definition of the “organ com-
petent” to accept the reservation, a term which article 20, 
paragraph 3, of the Conventions used but did not define. 
He had been somewhat hesitant to propose a definition 
because the competent organ might vary considerably 
from one organization to another; nonetheless, he thought 
that draft guideline 2.8.9 (Organ competent to accept a 
reservation to a constituent instrument) might provide 
useful guidance. It read: “The organ competent to accept 
a reservation to a constituent instrument of an interna-
tional organization is the one that is competent to decide 
whether the author of the reservation should be admitted 
to the organization, or failing that, to interpret the con-
stituent instrument.”

17. That provision, which systematized a rare practice, 
was of course far from resolving all the problems that 
might arise in that regard. A reservation to a constitu-
ent instrument was usually formulated at the time of the 
instrument’s ratification, which very often was before 
the instrument came into force and thus before an organ 
competent to assess the admissibility of the reservation 
existed. As could be seen in the examples given in para-
graph 81 [261] of the report, that was not a textbook 
case: the question had in fact arisen, in cases of reser-
vations formulated prior to the entry into force of the 
constituent instrument, as to who could accept those 
reservations. As indicated in paragraphs 82 [262] and 
83 [263], two solutions were contemplated to respond 
to that situation. The first was unanimous acceptance 
by all States that had already expressed their consent to 
be bound. The second was to do nothing and consider 
that the reservation would not be established until, the 
constituent instrument having entered into force, the 
competent organ as defined in draft guideline 2.8.9 had 
accepted the reservation. The disadvantage of the second 
solution was that it allowed a nagging uncertainty to per-
sist as to the status of the reserving State or international 
organization, the very situation which article 20, para-
graph 5, of the 1969 Vienna Convention sought to avoid. 
Accordingly, he suggested retaining the first solution in 
draft guideline 2.8.10 (Acceptance of a reservation to 
the constituent instrument of an international organiza-
tion in cases where the competent organ has not yet been 
established), which provided that if it was formulated 

before the entry into force of the constituent instrument, 
“a reservation requires the acceptance of all the States 
and international organizations concerned”. In that con-
nection, he did not think that the draft guideline should 
speak of “all the States” or of the States and international 
organizations “concerned”; there was no reason why it 
should not read “all the contracting States or interna-
tional organizations”. He left that question for the Draft-
ing Committee to consider.

18. Paragraphs 86 [266] to 90 [270] of the report 
addressed a final problem that had not been settled by 
the 1969 and 1986 Vienna Conventions: whether the 
requirement of an express acceptance of reservations to 
the constituent instrument of an international organiza-
tion excluded the possibility of States taking an individ-
ual position on the reservation. Arguments to the contrary 
could be cited: one might ask what purpose such a pos-
sibility served, since the States in question would prob- 
ably be called upon to give their view within the  
competent organ of the organization, which was usually 
a plenary body, and since, regardless of whether they 
objected or accepted individually, their position would 
not have any real immediate effect for those States that 
reacted to a reservation in any case. Indeed, either they 
would be bound by the reservation because the competent 
organ had accepted it, or the reservation would not pro-
duce effects, because the competent organ had rejected 
it. It might be asked whether the States could still take a 
formal position vis-à-vis the reservation. Even if it might 
seem odd to encourage them to do something which 
served no legal purpose, he was in favour of allowing for 
such a possibility, because it was always useful to know 
the views of contracting States and international organi-
zations. Such knowledge could help the competent organ 
to arrive at its own position and above all could offer an 
opportunity for a fruitful reservations dialogue. He there-
fore proposed that the Guide to Practice should include 
draft guideline 2.8.11 (Right of members of an interna-
tional organization to accept a reservation to a constitu-
ent instrument), which read: “Guideline 2.8.7 does not 
preclude the right of States or international organizations 
that are members of an international organization to take a 
position on the validity or appropriateness of a reservation 
to a constituent instrument of the organization. Such an 
opinion is in itself devoid of legal effects.”

19. That concluded his introduction of draft guidelines 
2.8 to 2.8.12, which he hoped the Commission would 
refer to the Drafting Committee. Recalling that document 
A/CN.4/584, artificially referred to as his twelfth report, 
was actually the continuation of the eleventh, he said that 
it was not the end. He had just completed a section on the 
procedure relating to interpretative declarations, thereby 
concluding his work on the procedure for the formula-
tion of reservations and interpretative declarations, which 
constituted the second part of the draft Guide to Practice. 
In 2008, the Commission would thus be able to continue 
with and, it was to be hoped, conclude the third part of the 
Guide, on the validity of reservations, and then begin the 
adoption of the fourth part, on the effect of reservations.

The meeting rose at 11.10 a.m.



150 Summary records of the second part of the fifty-ninth session

2937th MEETING

Tuesday, 17 July 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Mr. Dugard, Ms. Escarameia, 
Mr. Fomba, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Meles-
canu, Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič, 
Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, Mr. Var-
gas Carreño, Mr. Vasciannie, Mr. Vázquez-Bermúdez, 
Mr. Wisnumurti, Ms. Xue, Mr. Yamada.

Reservations to treaties (continued) (A/CN.4/577 
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CN.4/L.705)

[Agenda item 4]

twelfth rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the Commission to 
continue its consideration of the twelfth report of the Spe-
cial Rapporteur on the topic of reservations to treaties (A/
CN.4/584).

2. Ms. ESCARAMEIA, after commending the Spe-
cial Rapporteur, whose powers of analysis and capac-
ity to scrutinize all possible situations and problems 
never failed to amaze her, for his twelfth report on res-
ervations to treaties, noted that paragraph 2 [182] of the 
report stated that acceptances of reservations were irre-
versible, the reasoning being that article 22 of the 1969 
Vienna Convention referred only to the withdrawal of 
reservations and objections to reservations and not to 
acceptances. In her view, the absence of a reference to 
acceptances did not necessarily indicate that they were 
final. Rather, it seemed logical to apply the same regime 
to acceptances as to withdrawal of reservations or of 
objections to reservations. She would, however, return 
to the issue in connection with draft guideline 2.8.12. 
On the other hand, she agreed with the Special Rappor-
teur’s view that there was no need to make a distinction, 
for the purposes of the draft guidelines, between tacit 
and implicit acceptances or to refer to so-called “early 
acceptances” in cases where reservations were expressly 
referred to in a treaty.

3. With regard to draft guideline 2.8 (Formulation of 
acceptances of reservations), she endorsed its content but 
drew attention to the need to bring the English text into 
line with the original French. In the phrase “the contract-
ing State”, the word “the” should thus be replaced by the 
word “a” or, for even greater clarity, the word “another”. 
As for the words in square brackets in the second para-
graph of the draft guideline, they should, in her view, be 
retained because, even if they were not strictly necessary, 
their inclusion would make for greater clarity both in the 
draft guideline and in the commentary.

4. With regard to draft guideline 2.8.1 (Tacit acceptance 
of reservations), she preferred, in principle, its simpler 
wording to that of draft guideline 2.8.1 bis, since, as the 
Special Rapporteur had pointed out, draft guideline 2.6.13 
had already been referred to the Drafting Committee and 
there was no point in simply repeating it almost word 
for word. As for the phrase currently in square brack-
ets (“Unless the treaty otherwise provides,”), she would 
favour its inclusion, since it also appeared in article 20, 
paragraph 5, of the 1969 and 1986 Vienna Conventions. 
Its inclusion would cause no harm and it would serve the 
useful purpose of emphasizing the subsidiary nature of 
the provision.

5. Turning to treaties with limited participation, and to 
draft guideline 2.8.2 (Tacit acceptance of a reservation 
requiring unanimous acceptance by the other States and 
international organizations), she endorsed the position 
adopted by the Special Rapporteur, namely that newcom-
ers to a treaty should not be permitted to object to res-
ervations that had been unanimously accepted. She was, 
however, concerned that, as drafted, the phrase “all the 
States or international organizations that are entitled to 
become parties to the treaty” implied that such States or 
organizations could accept a reservation before becoming 
parties, which was surely not what was intended. Accept-
ance was limited to contracting parties and not open to 
potential parties, as could be inferred from article 20,  
paragraphs 2 and 5, of the Vienna Conventions and, 
indeed, as was stated in paragraph 59 [239] of the report. 
She was not sure how the existing draft should be amended 
in order to clarify the situation. Perhaps the best solution 
would be to draft a guideline 2.8.2 bis.

6. She endorsed the content of draft guideline 2.8.3 
(Express acceptance of a reservation). However, she had 
serious doubts about the example, given in paragraph 49 
[229], of a so-called “reservation” by France to the Con-
vention providing a Uniform Law for Cheques, made 
40 years after France’s accession to that Convention. 
According to the definition contained in article 2, para-
graph 1 (d), of the 1969 and 1986 Vienna Conventions, 
the French action was not a reservation, because one of 
the constituent elements of a reservation was the time at 
which it was made. She did not know how the depositary 
had reacted, but the German response to the “reservation” 
seemed to be more in the nature of a political understand-
ing or a courtesy than an acceptance in the legal sense. She 
endorsed draft guidelines 2.8.4 (Written form of express 
acceptances), 2.8.5 (Procedure for formulating express 
acceptances) and 2.8.6 (Non-requirement of confirmation 
of an acceptance made prior to formal confirmation of a 
reservation).

7. Turning to section 3, relating to treaties establishing 
international organizations, she endorsed draft guide-
lines 2.8.7 (Acceptance of reservations to the constituent 
instrument of an international organization), 2.8.8 (Lack 
of presumption of acceptance of a reservation to a con-
stituent instrument) and 2.8.9 (Organ competent to accept 
a reservation to a constituent instrument). Draft guideline 
2.8.10 (Acceptance of a reservation to the constituent 
instrument of an international organization in cases where 
the competent organ has not yet been established), how-
ever, should be amended along the lines already suggested 
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by the Special Rapporteur during his presentation; the 
word “concerned”, the meaning of which was potentially 
very broad, should be replaced by a phrase along the lines 
of “that have expressed their consent to be bound by the 
treaty”.

8. Draft guideline 2.8.11 (Right of members of an inter-
national organization to accept a reservation to a constitu-
ent instrument) was a useful provision, but she was uneasy 
about some of the terms used. First, the word “right”, 
which appeared both in the title and in the text, was too 
strong as a translation of the French word “faculté”, par-
ticularly as the position taken was one devoid of legal 
effects. She would prefer a word such as “possibility”, 
“faculty” or “capacity”. Secondly, the word “accept” in 
the title of the draft article was misleading, since members 
could also object to a reservation, as was made clear in the 
text of the draft guideline by the words “take a position 
on”. In the title, the word “accept” should therefore be 
replaced by the words “respond to” or “react to”.

9. With regard to the provision relating to the irrevers-
ibility of acceptances of reservations, she said it was her 
belief that, in draft guideline 2.8.12 (Final and irreversible 
nature of acceptances of reservations), the same regime 
should apply both to tacit acceptances (which were the 
most common) and to express acceptances (which were 
very rare); in other words, they should become final only 
once 12 months had passed. The 1969 and 1986 Vienna 
Conventions were silent on the issue, but the Special Rap-
porteur had argued that article 20, paragraph 5, pointed 
in the direction of the final and irreversible nature of 
acceptances, which would be operative after 12 months 
in the case of tacit acceptances but immediately in that 
of express acceptances. According to the Special Rappor-
teur, any other approach would undermine the principle 
of good faith and militate against the stability of treaty 
relations. That might be true if an acceptance came after 
several years had elapsed, but not if it came within a 
certain period. During the discussion on draft guideline 
2.7.9 (Prohibition against the widening of the scope of 
an objection to a reservation), there had been a measure 
of consensus that the scope could be widened within a 
12-month period; and that was borne out by the statement 
in paragraph 92 [272] of the report, discussing the accept-
ance of reservations, that “[a] comparable conclusion 
must be drawn with regard to the question of widening the 
scope of an objection to a reservation”. It stood to reason 
that, if an objection was not final until a 12-month period 
had elapsed, a State should also be able to change its mind 
over the same period about the acceptance of a reserva-
tion. She therefore proposed that draft guideline 2.8.12 
should be amended to state that an acceptance was final 
and irreversible after a 12-month period had elapsed after 
notification of the reservation. Subject to that amendment, 
she was in favour of referring all the draft guidelines to 
the Drafting Committee.

10. Mr. McRAE said that he, too, was impressed by the 
content, detail and depth of the discussion in the twelfth 
report. He had no major objections to any of the draft 
guidelines, all of which should be referred to the Draft-
ing Committee. He agreed, however, with most of the 
points raised by Ms. Escarameia. As she had indicated, 
for example, draft guideline 2.8.2 (Tacit acceptance of a 

reservation requiring unanimous acceptance by the other 
States and international organizations) referred to the pos-
sibility of objections by States or international organiza-
tions that were entitled to become parties to the treaty. 
Such States or organizations were, however, irrelevant 
for purposes of determining whether acceptance had or 
had not been unanimous; if they were not yet parties to a 
treaty, they could not be considered as such.

11. With regard to draft guideline 2.8.12, his concern 
differed slightly from that of Ms. Escarameia and would 
not be met simply by the addition of a reference to a 
12-month period. In his view, there could be circumstances 
in which a State might wish to revisit its acceptance of a 
reservation, either because it found that the reservation 
had far wider application than anticipated, as a result of 
a statement by the reserving State or, perhaps, owing to 
a judicial interpretation. If the content of the reservation 
turned out to be significantly different from what had been 
supposed, there was surely a case for entitling the accept-
ing State to reconsider its position. He acknowledged that 
an amendment to that effect would have an impact on 
security in treaty relations, but it could be argued that the 
original acceptance really related to what was effectively 
a different reservation.

12. With regard to draft guideline 2.8.9 (Organ compe-
tent to accept a reservation to a constituent instrument), 
he wondered whether the issue had any place in the draft 
guidelines. The question of the organ competent to accept 
a reservation to a constituent instrument was a matter for 
the members of the organization concerned, or at least for 
the organization itself. At best, the draft guideline would 
serve as a fallback position, when the organization was 
unable to provide an answer.

13. With regard to draft guideline 2.8.11 (Right of 
members of an international organization to accept a 
reservation to a constituent instrument), he agreed with 
Ms. Escarameia that both the title and the text would ben-
efit from further work. First, the title referred to the right 
to “accept” a reservation, whereas the text referred to the 
right to “take a position” on the validity or appropriate-
ness of a reservation. Moreover, the second sentence of 
the text used the word “opinion” to denote what in the 
first sentence was described as a “position”. The Draft-
ing Committee should review the text carefully. Lastly, he 
wondered whether there was any need to specify that in 
such cases the State’s opinion was devoid of legal effects. 
Given that knowledge of a State’s position might well 
encourage the reservations dialogue favoured by the Spe-
cial Rapporteur, he wondered whether at least some of 
those positions were not more akin to interpretative decla-
rations, and could usefully be characterized as such.

14. Mr. NOLTE said that the twelfth report on reserva-
tions to treaties was thorough, systematic and pragmatic. 
Nevertheless, he wished to make two points regarding the 
acceptance of reservations to the constituent instrument 
of an international organization.

15. His first point concerned draft guideline 2.8.7. Para-
graph 77 [257] of the report suggested that it was debatable 
whether a distinction should be made between the strictly 
constitutional provisions of constituent instruments and 
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their material or substantive provisions. In the Special 
Rapporteur’s view, there was no value in introducing a 
guideline that attempted to define the concept of “constitu- 
ent instrument” and it would make more sense to set out 
the difficulties of defining the concept in the commentary. 
While he agreed with the Special Rapporteur that it would 
be difficult to provide an exact definition of the concept 
of a “constituent treaty” or to delimit “strictly constitu-
tional” and “substantive” provisions, he thought it would 
be possible and advisable to address the problem in draft 
guideline 2.8.7, rather than in the commentary, by sim-
ply replacing the first word “when” with the phrase “as 
far as”. The draft guideline would then read: “As far as 
a treaty is a constituent instrument of an international or-
ganization and unless it otherwise provides, a reservation 
requires the acceptance of the competent organ of that or-
ganization.” That formulation would alert the reader to the 
existence of an important distinction without attempting 
to delineate the boundary between strictly constitutional 
and substantive provisions, whereas a reference to that 
distinction in the commentary could easily be overlooked.

16. His second point concerned draft guideline 2.8.10. 
He was somewhat uncomfortable with the Special Rap-
porteur’s suggestion that a reservation formulated before 
the entry into force of a constituent instrument of an 
international organization “requires the acceptance of 
all the States and international organizations concerned” 
only, and not that of the organs of the international or-
ganization concerned. As he understood it, that provi-
sion would mean that a State which acceded to a treaty 
at a very early stage might have its reservation accepted 
much more easily than if it were to accede later. In that 
case, States that acceded at a later stage and the organs 
of the international organization might be faced with a 
precedent which they would not have accepted if the 
reserving State had formulated its reservation at a later 
date. He wondered whether the interests of early legal 
security should really prevail in such circumstances. 
After all, the treaty had not yet entered into force and, 
once it had done so, the organs of the newly established 
international organization might immediately take a 
decision on whether to accept reservations. If the Com-
mission were to take the view that the interests of early 
legal security should indeed prevail, consideration could 
perhaps be given to requiring all signatories to the treaty 
to accept the reservation concerned.

17. Having listened to the points made by Ms. Escara-
meia and Mr. McRae regarding the final and irrevers-
ible nature of acceptances of reservations, he tended to 
concur with the Special Rapporteur. He could imagine 
circumstances in which the full implications of a reserva-
tion might become clear only some time after it had been 
accepted; however, if such a case were to arise, it would 
be more appropriate for the accepting State to react by 
explaining and interpreting its acceptance.

18. In conclusion, he was in favour of referring all the 
draft guidelines contained in the twelfth report to the 
Drafting Committee.

19. Mr. MELESCANU said he had initially supposed 
that the subject of reservations to treaties was a straight-
forward topic which the Commission could quickly 

dispatch. Over the years, however, he had come to realize 
that it was in fact extremely complex. The Special Rap-
porteur’s very thorough Guide to Practice would therefore 
be of great practical value to all those who, in their profes-
sional capacity, were concerned with such matters.

20. He, too, was in favour of referring the draft guide-
lines contained in the twelfth report to the Drafting 
Committee.

21. Draft guideline 2.8.2 (Tacit acceptance of a reserva-
tion requiring unanimous acceptance by the other States 
and international organizations) was absolutely necessary 
in order to secure the stability of a treaty establishing an 
international organization. Furthermore, the provision 
was also needed to make it clear that only contracting par-
ties and those States or international organizations enti-
tled to become parties to the treaty were required to accept 
such reservations.

22. Notwithstanding the excellent arguments put for-
ward by Ms. Escarameia and Mr. McRae regarding draft 
guideline 2.8.12 (Final and irreversible nature of accept-
ances of reservations), he agreed with Mr. Nolte that it 
was difficult to contend that the draft guideline should 
be redrafted in order to cover the eventuality that the full 
extent of the effects of a reservation might not have been 
realized when it was accepted, or that it might subse-
quently be interpreted in a broader sense by the courts.

23. On the other hand, the language of draft guideline 
2.8.12 needed to be less categorical, in order to cover situ-
ations in which a State which was a member of an interna-
tional organization ceased to exist and its successor State 
or States became members of that organization. In such 
circumstances, the successor State might have a position 
on a reservation very different from that held by its prede-
cessor. Given that State practice allowed successor States 
some latitude during the process of assuming the obliga-
tions of the predecessor State, it would be wise to find 
more flexible wording for the draft guideline in question.

24. Mr. PELLET (Special Rapporteur), replying to the 
comments of Ms. Escarameia, Mr. McRae and Mr. Meles-
canu on draft guideline 2.8.12, reminded Mr. Melescanu 
that the effects of the succession of States on reservations 
to treaties would be covered by a set of draft guidelines in 
the fifth part of the Guide to Practice. The Secretariat had 
already provided him with a very full study on the matter, 
to which he wished to give further thought before making 
it public.

25. While he was prepared to accept some of the sug-
gestions made by Ms. Escarameia and Mr. McRae, that 
was not true of their observations in connection with draft 
guideline 2.8.12, since it was necessary to bear in mind 
the differing effects of objections, and reservations and 
of acceptances. An acceptance had far-reaching effects 
in that it resulted in the treaty entering into force for the 
State making the reservation. To withdraw an acceptance 
once the treaty had entered into force would be contrary 
to the principle of good faith, and would also have very 
serious effects. That was why it was impossible to align 
the wording of the draft guidelines on acceptances with 
those on objections.
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26. Mr. Nolte had been right to counter Mr. McRae’s 
argument that, many years after a reservation had been 
made, it might be interpreted in an unforeseen manner, 
by pointing out that, in that case, the accepting State 
would not be bound by that interpretation, in accordance 
with the principle of relative res judicata. Mr. McRae 
had given the impression that a decision of an interna-
tional court was of universal application, whereas in fact 
it was binding only on the parties to the dispute and in 
respect of that particular case. He was therefore most 
uncomfortable with the idea that acceptance might be 
revoked on the strength of a court’s interpretation of a 
reservation. It would be more logical for the State in 
question to formally declare that it had accepted a reser-
vation on the understanding that it was to be interpreted 
in a particular manner.

27. In other respects he was inclined to agree with the 
criticisms of his wording of the draft guidelines in his 
twelfth report.

28. Ms. ESCARAMEIA, responding to Mr. Pellet’s 
comment concerning draft guideline 2.8.12, that the result 
of the suggestion she and Mr. McRae had made would be 
that a treaty which had already entered into force would 
cease to operate between the two States in question, said 
that almost no instances of that happening had ever been 
recorded. In 99.9 per cent of cases, the treaty would 
remain in force if an acceptance was withdrawn, because 
even in the event of an objection being made to a reserva-
tion, the treaty normally entered into force as between the 
reserving and the objecting State.

29. Mr. PELLET (Special Rapporteur) said that if his 
answer was a poor argument, so was the “quantitative” 
objection to it.

The meeting rose at 10.55 a.m.
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twelfth rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the twelfth 
report of the Special Rapporteur (A/CN.4/584), which 
contained draft guidelines 2.8 to 2.8.12.

2. Ms. XUE, said that the wording of draft guideline 2.8 
(Formulation of acceptances of reservations) was precise 
and logical, but was perhaps somewhat too abstract for 
the practitioner and ought to be simplified.

3. Noting that in paragraph 17 [197] of the report the 
Special Rapporteur stated that “[i]t arises from both the 
text of the 1969 and 1986 Vienna Conventions and their 
travaux préparatoires and the practice that tacit accept-
ance is the rule and express acceptance the exception”, 
she pointed out that tacit acceptance was more a common 
practice than a rule, not so much because it was the opinio 
juris of States, but for reasons of procedural convenience.

4. With regard to draft guidelines 2.8.1 and 2.8.1 bis 
(Tacit acceptance of reservations), she said that she much 
preferred the latter because although the content of the 
two was identical, the wording of draft guideline 2.8.1 bis 
was clearer than that of 2.8.1, which contained an imprac-
tical cross-reference.

5. She endorsed the content of draft guideline 2.8.2 (Tacit 
acceptance of a reservation requiring unanimous accept-
ance by the other States and international organizations), 
but upon reflection it seemed to her that it might pose a 
number of practical problems. For example, when a treaty 
establishing an international organization was concluded, it 
was possible that all the contracting States might sign the 
final act, but that some might not ratify it in due time. Under 
the terms of the 1969 and 1986 Vienna Conventions, how-
ever, the latter States were also entitled to be notified of all 
legal acts on the part of the other contracting States. If they 
formulated an objection to a reservation made by a signa-
tory State, the reserving State might contest their status.

6. Draft guideline 2.8.4 (Written form of express accept-
ances) was well founded from a theoretical point of view 
but might pose practical problems, which she would dis-
cuss when she addressed draft guideline 2.8.8.

7. As to draft guideline 2.8.7 (Acceptance of reserva-
tions to the constituent instrument of an international 
organization), the Special Rapporteur had raised very per-
tinent questions in paragraph 69 [249] and had dealt with 
them in a sensible manner.

8. With regard to draft guideline 2.8.8 (Lack of presump-
tion of acceptance of a reservation to a constituent instru-
ment), she said that at first sight it had seemed very clear, but 
after having listened to the questions raised by a number of 
members she had had second thoughts. She now wondered 
how the draft guideline could be applied in practice and 
what was meant by the phrase “shall not be presumed”. If it 
meant that acceptance should be express, and express only, 
it would be preferable to say so. Or, bearing in mind draft 
guideline 2.8.4, did it mean that the international organiza-
tion must always express its acceptance in writing? It was 
common knowledge that organizations did not always do 
so in practice. The words “shall not be presumed” might 
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be taken to mean that acceptance should be expressed in 
conformity with the rules of the international organization 
concerned, in other words that the organization should take 
a decision or a position vis-à-vis such a reservation. There 
again, she wondered whether that corresponded to practice. 
She would return to that point when she addressed draft 
guideline 2.8.9.

9. Noting that draft guideline 2.8.8 also provided that 
“[g]uideline 2.8.1 is not applicable”, meaning that the 
time period of 12 months was not applicable to the reser-
vations in question, she enquired whether that meant that 
the time period should be longer or shorter, or that accept-
ance should only be express.

10. In respect of draft guideline 2.8.9 (Organ competent 
to accept a reservation to a constituent instrument), she 
said she agreed with those members who had argued that 
it should be up to the member States to decide, but she 
would not object if it was the competent organ that took 
that decision.

11. With regard to draft guideline 2.8.10 (Acceptance 
of a reservation to the constituent instrument of an inter-
national organization in cases where the competent organ 
has not yet been established), she recalled that the type of 
instrument in question often stipulated that the instrument 
would enter into force when a certain number of States had 
ratified it. However, she wondered what would happen if 
all States which ratified the instrument formulated a res-
ervation at the same time—what rule should be applied? 
Since it was sometimes desirable for political reasons for 
the instrument to enter into force as soon as possible, it 
was probable that ratification would be accepted and that 
the instrument would enter into force before the end of the 
12-month time period.

12. She was sceptical about draft guideline 2.8.11 
(Right of members of an international organization to 
accept a reservation to a constituent instrument). States 
could always make a political declaration, and she did not 
see any point in mentioning that in a guideline.

13. She had no difficulty with draft guideline 2.8.12 
(Final and irreversible nature of acceptances of reserva-
tions) and was in favour of referring draft guidelines 2.8 
to 2.8.12 to the Drafting Committee.

14. Mr. FOMBA noted that the Special Rapporteur pro-
posed to focus on the question of how and under what 
procedural conditions a State or international organiza-
tion could expressly accept a reservation while leaving 
open the question of whether and in what circumstances 
an express acceptance was necessary in order to “estab-
lish the reservation”. Thus he differentiated between two 
types of things: on the one hand, between the possibility 
of the express acceptance and the need for—and hence 
justification of—such acceptance, and, on the other hand, 
between cases in which the aim was to “establish the res-
ervation” and cases in which the objective was to “make 
the reservation”. That raised the two questions. The first 
was whether the matter of justification was unimportant, 
or whether it would be taken up later. The second con-
cerned the underlying reason for the second distinction: 
was it linked to the question of legal effects?

15. With regard to the issue of the express or tacit accept-
ance of reservations, the Special Rapporteur’s interpreta-
tion of “silence”—more specifically, of the consequences 
that should be drawn from it—was logical, consistent and 
persuasive. As to the proposals to distinguish between 
tacit and implied acceptances or to introduce the notion 
of early acceptance when the reservation was permitted 
by the treaty, he agreed with the Special Rapporteur that 
such proposals should not appear in the Guide to Practice, 
because they would complicate matters for its users. The 
Special Rapporteur did, however, seem to have a prefer-
ence for the term “tacit”, although he sometimes used 
both words indiscriminately. Regarding the question as to 
whether in some cases an objection to a reservation was 
not tantamount to tacit acceptance, a question that the 
Special Rapporteur had deemed “paradoxical”, asserting 
that it was not a simple hypothesis but above all a problem 
of the effects of acceptances of objections on reservations, 
he agreed with the Special Rapporteur that at the current 
stage, it was sufficient to refer to the matter in the com-
mentary to draft guideline 2.8.1; he would nevertheless 
reserve his reply for the part of the Guide to Practice that 
would deal with effects.

16. Draft guideline 2.8 (Formulation of acceptances of 
reservations) did not pose any particular problem of sub-
stance. As to what ought to be done with the words in 
square brackets, the argument based on the “definitional 
role” of the guideline was relevant and decisive. He there-
fore proposed that paragraph 2 should be redrafted to 
read: “The absence of objections to the reservation may 
arise from an express acceptance stemming from a uni-
lateral statement in this respect or from a tacit acceptance 
arising from silence kept by a contracting State or con-
tracting international organization within the time periods 
specified in guideline 2.6.13.” That wording was termino-
logically repetitive, but could be improved, the main point 
being to reflect the idea of express acceptance and tacit 
acceptance in the actual body of the guideline. As to the 
scope ratione personae of draft guideline 2.8, he strongly 
endorsed the line of reasoning set out by the Special Rap-
porteur in paragraph 16 [196]. The Special Rapporteur’s 
assertion that draft guideline 2.8 was not intended to 
establish cases in which it was possible or necessary to 
resort to either of the two possible forms of acceptances 
was understandable; nevertheless, he would have to deal 
with it, at least theoretically, and, most importantly, he 
would have to consider whether in some cases it would 
not be preferable to reverse the order of things and make 
express acceptance the rule rather than the exception.

17. The justification given for draft guideline 2.8.1 bis 
(Tacit acceptance of reservations) in paragraph 24 [204] 
seemed to him valid. He asked the Special Rapporteur 
whether he could provide an example that illustrated the 
situation described in the phrase in square brackets. As to 
the possible options, given that the wording of draft guide-
line 2.8.1 bis repeated part of the text of draft guideline 
2.6.13, on the time period for formulating an objection to 
a reservation, it would be wiser and more sensible simply 
to refer to draft guideline 2.6.13. In any case, the justifica-
tion which the Special Rapporteur gave in paragraph 27 
[207] was acceptable. He also wondered whether, by 
evoking the dialectic between acceptance and objec-
tion (and by stating that objection excluded acceptance 
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and vice versa), the Special Rapporteur was not already 
providing a negative answer to the paradoxical question 
raised in paragraph 12 [192].

18. In the light of the reference to draft guideline 
2.6.13, it was not absolutely necessary to retain the phrase 
“unless the treaty otherwise provides”. As to the time 
period, he wondered whether there was not a contradic-
tion in the ideas which the Special Rapporteur set out in 
paragraph 40 [220], namely that, first, States and interna-
tional organizations that were not already parties to the 
treaty apparently did not enjoy a period of reflection; sec-
ondly, they usually had more than 12 months to consider 
the reservation that had been formulated; and, thirdly, in 
any case they had at least one year to consider reserva-
tions. He endorsed the Special Rapporteur’s interpreta-
tion, in paragraph 43 [223], of cases in which unanimity 
remained the rule.

19. Neither the objective nor the wording of draft 
guideline 2.8.2 (Tacit acceptance of a reservation requir-
ing unanimous acceptance by the other States and inter-
national organizations) posed any particular problem. 
As to the question of the link between the validity of a 
reservation and the simple possibility of expressing con-
sent—tacitly or openly—to a reservation, he agreed with 
the Special Rapporteur that this aspect of the topic should 
not be elucidated in the section of the Guide dealing with 
procedure, but in the one that dealt with effects, which 
would be the subject of a future report.

20. With regard to draft guideline 2.8.3 (Express accept-
ance of a reservation), he said that allowing for such a 
possibility did not seem at all problematic; on the con-
trary, it constituted an important argument from a tele-
ological point of view. Moreover, he agreed with the 
Special Rapporteur’s interpretation in paragraph 47 [227].

21. He wished to draw attention to a mistake in the French 
version: in paragraph 52 [232], the text of article 23, para-
graph 1, of the 1986 Vienna Convention as quoted con-
tained an erroneous repetition of the phrase “aux États 
contractants et autres organisations contractantes”.

22. Draft guideline 2.8.4 (Written form of express 
acceptances) did not call for any particular comment, and 
the Special Rapporteur’s explanation of it was very clear. 
However, it seemed that the text constituted something 
of a contradiction in terms, since the Special Rapporteur 
said, first, that by very definition, an express acceptance 
must be formulated in writing; secondly, that the simple 
fact that an acceptance was express did not necessarily 
mean that it was in writing; and, thirdly, that insofar as Sir 
Humphrey Waldock’s various proposals and drafts were 
concerned, a written version was required in every case.

23. With regard to draft guideline 2.8.6 (Non-require-
ment of confirmation of an acceptance made prior to 
formal confirmation of a reservation), he said that there 
was some confusion in the questions addressed. In para-
graph 57 [237], the Special Rapporteur spoke of the con-
firmation of express acceptances; in the title, however, he 
referred to the confirmation of an objection. Even better, 
or worse, the title did not correspond to the content, which 
did in fact deal with express acceptance. The title should 

therefore be corrected by replacing the word “objection” 
with the term “express acceptance” (assuming that this 
was actually the subject of the draft guideline). As to the 
formulation of an acceptance prior to the expression of 
consent to be bound by a treaty, he could agree for the 
time being with the Special Rapporteur that there was no 
reason to establish a parallel with “preventive objections”, 
for the reasons set out in paragraph 59 [239]. Neverthe-
less, he wondered whether the question of the concrete 
responsibility of such acceptance had been exhaustively 
considered. With regard to the acceptance of reservations 
to the constituent instrument of an international organiza-
tion, the Special Rapporteur stated in paragraph 65 [245] 
that “the diversity of bilateral relations between States or 
member organizations is largely inconceivable”. He won-
dered whether “largely” meant that it was conceivable 
elsewhere or that it was, a contrario, conceivable.

24. Turning to draft guideline 2.8.7 (Acceptance of res-
ervations to the constituent instrument of an international 
organization), he said that although it was legitimate and 
useful to stress at that point the special nature of the rules 
applicable to the constituent instruments of international 
organizations with regard to the acceptance of reserva-
tions, a number of questions which the positive law of 
Vienna did not regulate—rightly or wrongly—did in fact 
arise: the definition of a constituent instrument, the defini-
tion of the organ competent to decide on acceptance of 
a reservation and the determination of the consequence 
of the acceptance formulated by the competent organ on 
the power or right of member States of the international 
organization to react individually.

25. With regard to draft guideline 2.8.8 (Lack of pre-
sumption of acceptance of a reservation to a constituent 
instrument), he said that there he subscribed to the Spe-
cial Rapporteur’s view that it was useful to reiterate the 
idea that the presumption of acceptance by the compe-
tent organ of the organization did not apply in that con-
text. The actual wording of the draft guideline did not 
call for any particular comment. Interesting ideas had 
been put forward concerning the definition of the words 
“constituent instrument of an international organiza-
tion”, such as making a distinction between constituent 
instruments stricto sensu and hybrid constituent instru-
ments, or between “organizational” and “substantive” 
provisions, by establishing a differentiated legal regime. 
That was all intellectually stimulating, but it might prove 
very complicated for the practitioner, namely the user of 
the Guide to Practice. He therefore agreed with the Spe-
cial Rapporteur that there was no value in defining the 
concept of “constituent instrument” of an international 
organization in a draft guideline. It would be wiser to 
discuss the difficulties associated with that concept in 
the commentary to draft guideline 2.8.7, which intro-
duced it, or, if absolutely necessary, in the commentary 
to draft guideline 2.8.8.

26. Taking up draft guideline 2.8.9 (Organ competent to 
accept a reservation to a constituent instrument), he said 
that the wording of the guidelines should be harmonized 
by saying, wherever necessary, “constituent instrument 
of an international organization” (2.8.7, 2.8.8, 2.8.9, 
etc.). On the whole, he agreed with the line of reason-
ing followed by the Special Rapporteur, particularly in 
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paragraph 78 [258] of the report. Like the Special Rap-
porteur, he thought that it would be helpful to indicate in 
the Guide to Practice how the term “competent organ” 
was to be understood. However, he wondered whether 
the residuary criterion of competence to interpret the 
constituent instrument applied regardless of the political, 
quasi-jurisdictional or jurisdictional nature of the organ 
in question. With regard to the specific case in which the 
competent organ did not yet exist, the proposal to find a 
modus vivendi for the period of uncertainty between the 
time of signature and the entry into force of the constituent 
instrument was interesting, but the example of an “interim 
committee responsible for setting up the new international 
organization” did not seem to be based on common prac-
tice, as it mainly concerned treaties concluded under the 
auspices of the United Nations.

27. Draft guideline 2.8.10 (Acceptance of a reservation 
to the constituent instrument of an international organiza-
tion in cases where the competent organ has not yet been 
established) was clearly useful, but its wording should 
be reviewed; in particular, the phrase “all the States 
and international organizations concerned” might give 
rise to questions. Did it include States and international 
organizations which intended to become parties? As to 
the question of whether the competence of the organ 
of the organization precluded individual reactions by 
other members of the organization, he strongly endorsed 
the view expressed by the Special Rapporteur in para-
graphs 86 [266] and 88 [268].

28. In the case of draft guideline 2.8.11 (Right of 
members of an international organization to accept 
a reservation to a constituent instrument), he said he 
thought that it was indeed useful to specify that the right 
of members of an international organization to take a 
position individually was not altered by the competence 
of the organ of the international organization, since the 
positive law of the Vienna regime did not address the 
question and, even more importantly, in view of the fact 
that “the organization’s consent is nothing more than the 
sum total of acceptances of the States members of the 
organization” (para. 83 [263]). With regard to the second 
sentence of the draft guideline, on the other hand, he 
wondered what point there was in taking a position if it 
was devoid of any effect.

29. Noting the Special Rapporteur’s observation with 
regard to draft guideline 2.8.12 (Final and irreversible 
nature of acceptances of reservations) that the effects pro-
duced by an express acceptance were no different from 
those produced by a tacit acceptance, he asked whether 
the Special Rapporteur was already anticipating the con-
clusion of the forthcoming report on that question. In 
order to justify the idea that acceptance—whether express 
or tacit—should be final, the Special Rapporteur had 
put forward two main arguments, namely the dialectical 
relationship between the objection and the acceptance 
(objection excluded acceptance and vice versa) and the 
need to stabilize treaty relations through the framework 
for the objections mechanism. At first glance, that line of 
reasoning was logical and valid, and thus acceptable. In 
fact, however, everything depended on how the dialecti-
cal relationship between the objection and the acceptance 
was perceived. A strict and uncompromising position 

would lead one to endorse the Special Rapporteur’s pro-
posal, whereas a relativistic view would ultimately allow 
for the possibility of reversible acceptance, the point 
being to be able to assess its actual impact on the cer-
tainty of treaty relations, but also, and most importantly, 
to identify any relevant case or cases in which the excep-
tion might or ought to come into play. In that regard, some 
of the ideas that had been expressed should perhaps be 
closely examined. Ultimately, the question was whether 
the Commission was prepared to send the message that 
the will of the State should be given free rein, at the risk 
of undermining—unduly and without any restriction—the 
fundamental principles of the integrity of treaties, legal 
certainty and good faith. 

30. He was in agreement with referring draft guide-
lines 2.8 to 2.8.12 to the Drafting Committee.

31. Mr. PELLET (Special Rapporteur) thanked 
Mr. Fomba for his close reading of the twelfth report on 
reservations to treaties and confirmed that there was an 
error in paragraph 52 [232] of the French version, which 
appeared in the quotation of article 23, paragraph 1, of 
the 1986 Vienna Convention. In addition, draft guide-
line 2.8.6 should read “Inutilité de la confirmation d’une 
acceptation faite avant la confirmation formelle de la 
réserve” (“Non-requirement of confirmation of an accept-
ance made prior to formal confirmation of a reservation”). 
The mistake had apparently been reproduced in all lan-
guage versions of the report, and a corrigendum should 
therefore be issued.

32. Mr. WISNUMURTI said that the twelfth report on 
reservations to treaties reflected an in-depth analysis of 
the various legal aspects relating to the procedure for 
acceptances of reservations, which formed the basis of 
the Special Rapporteur’s proposed draft guidelines. On 
the whole, he had no difficulties with the draft guide-
lines, but he nevertheless wished to make a few com-
ments. In paragraph 8 [188] of the report the Special 
Rapporteur analysed the concept of express and tacit 
acceptance of reservations and referred to the distinction 
made by some authors between “tacit” and “implicit” 
acceptances on the basis of the two cases covered by 
article 20, paragraph 5, of the 1969 Vienna Convention. 
An acceptance was tacit if a State or international or-
ganization raised no objection to the reservation by the 
end of a period of 12 months after it was notified of the 
reservation. It was implicit if a State or international or-
ganization made no objection to the reservation when 
it expressed its consent to be bound by the treaty. In 
paragraph 10 [190], the Special Rapporteur provided a 
logical explanation of the different grounds of the two 
concepts stemming from article 20, paragraph 5, of the 
Convention. In his own view, that doctrinal distinction 
had the value of providing a better understanding of the 
subsequent draft guidelines.

33. He noted that the Special Rapporteur proposed two 
alternative provisions relating to tacit acceptance of reser-
vations, namely draft guideline 2.8.1 bis (para. 25 [205]) 
and draft guideline 2.8.1 (para. 26 [206]), each of which 
had advantages and disadvantages. He thought that draft 
guideline 2.8.1 should be retained because it made a spe-
cific cross-reference to draft guidelines 2.6.1 to 2.6.14. 
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That approach not only avoided repetition but also clearly 
showed the necessary link between draft guideline 2.8.1, 
draft guideline 2.6.13 and article 20, paragraph 5, of the 
1969 Vienna Convention. In other words, draft guide-
line 2.8.1, on tacit acceptance of reservations, was not 
a stand-alone provision but a further elaboration of the 
provision dealing with the time period for formulating an 
objection (draft guideline 2.6.13). As draft guideline 2.8.1 
made a cross-reference to previous draft guidelines, and 
in particular to draft guideline 2.6.13, which contained 
the phrase “unless the treaty otherwise provides”, the 
phrase should not be repeated in draft guideline 2.8.1. He 
noted that in paragraph 32 [212], the Special Rapporteur 
explained that the phrase meant that the presumption of 
tacit acceptance in the absence of an objection was not 
absolute, in the sense that the 12-month period could be 
altered if the States or international organizations parties 
to the treaty so wished.

34. He did not see why the Special Rapporteur thought 
that the notion of implicit acceptance of reservations 
should not be reflected in the Guide to Practice. In the 
report, the Special Rapporteur had discussed at length 
the two cases contemplated in article 20, paragraph 5, 
of the 1969 Vienna Convention, i.e. tacit acceptance and 
implicit acceptance, as well as the doctrinal distinctions 
underlying the different rationale for each, and he was 
not convinced that it would be wise to exclude either. 
Would it not be logical to have a draft guideline on 
implicit acceptance, given that, as in the case of tacit 
acceptance, it was contemplated in article 20, para-
graph 5, of the Convention and in draft guideline 2.6.13? 
It would be useful for legal advisers of foreign minis-
tries and practitioners if the Guide to Practice contained 
a draft guideline indicating that a State or international 
organization was considered to have accepted a reser-
vation if it had formulated no objection thereto when 
it had expressed its consent to be bound by the treaty. 
That would certainly be a factor which States and inter-
national organizations would have to take into account 
before they decided to express their consent to be bound 
by the treaty.

35. As to draft guideline 2.8.11 (Right of members of 
an international organization to accept a reservation to a 
constituent instrument), he agreed with the Special Rap-
porteur that member States and international organiza-
tions should be able to take individual positions on a 
reservation, irrespective of draft guideline 2.8.7, which 
provided that a reservation required the acceptance of 
the competent organ of the organization concerned. 
However, like Ms. Escarameia and Mr. McRae, he had 
difficulty with the wording of the draft guideline and 
thought that it should be reformulated so as to avoid giv-
ing the impression that a member State or organization of 
an international organization had the right to challenge 
a decision of the competent organ of that international 
organization outside the framework of the latter if that 
decision differed from its own position, especially if the 
State or international organization was permitted to take 
a different position on the validity or appropriateness of 
a reservation already accepted by the competent organ. 
That might undermine the integrity of the constituent 
instrument and the international organization concerned. 
For those reasons, draft guideline 2.8.11 should simply 

indicate that, notwithstanding draft guideline 2.8.7, 
States or international organizations could express their 
own opinion on a reservation to a constituent instrument 
of the organization. If that watered-down formulation 
was retained, it no longer seemed necessary to include 
the safeguard clause in the last sentence of draft guide-
line 2.8.11, the title of which should then be adjusted 
accordingly.

36. He agreed with Ms. Escarameia and Mr. McRae that 
the wording of draft guideline 2.8.12 was too categorical. 
The Special Rapporteur had proposed the draft guideline 
in absolute terms to protect the integrity of the constitu-
ent instrument, but States and international organizations 
should have the possibility of withdrawing their accept-
ance if a fundamental change of circumstances required 
them to do so on the basis of their higher interests. On the 
other hand, he did not share the view that in such cases the 
State or international organization concerned should only 
be required to make a statement or interpretative declara-
tion concerning the reservation to accommodate the new 
circumstances instead of withdrawing or amending the 
acceptance.

37. Mr. HMOUD thanked the Special Rapporteur for 
his twelfth report on reservations to treaties, which dealt 
with the procedure for acceptances of reservations. The 
report contained a thorough analysis of the travaux pré-
paratoires of the 1969 and 1986 Vienna Conventions and 
the practice of States and international organizations on 
the question and was thus instrumental to a better under-
standing of the reasoning behind the draft guidelines in 
the report. The draft guidelines were very useful for the 
application of the legal regime of reservations to treaties, 
as they reflected the content of the Conventions and cov-
ered areas on which the Conventions were silent.

38. He did not see any need to make a distinction 
between implicit acceptance and tacit acceptance. 
Instead, a single term should be used to signify the lack 
of express objection. Accordingly, acceptance should 
be regarded as tacit in both situations contemplated in 
article 20, paragraph 5, of the 1969 Vienna Convention. 
He preferred draft guideline 2.8.1 bis to draft guideline 
2.8.1, but agreed with Mr. Fomba that the phrase “in 
accordance with guidelines 2.6.1 to 2.6.14” should be 
replaced by “in accordance with guideline 2.6.13”, the 
only draft guideline on objections that was related to 
tacit acceptance. That said, it was not very clear what 
was meant by the “presumption” of tacit acceptance. It 
would seem, based on a reading of paragraph 32 [212], 
that the term “presumption” indicated that the treaty 
could provide for a time frame that was different from 
the 12-month period. Then, in paragraph 36 [216], it 
was stated that the 12-month time period “provides a 
time frame for the presumption of tacit acceptance. If 
a State does not object within a period of 12 months, it 
is presumed to have accepted the reservation”. Further 
on, in paragraph 38 [218], the Special Rapporteur wrote 
that “the objection constitutes the act that reverses the 
presumption of tacit consent”. The question therefore 
arose as to whether a different time frame in the treaty 
reversed the presumption or whether the presump-
tion continued after the 12-month period, in keeping 
with State practice regarding late reservations. Did the 
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presumption take effect from the moment the reservation 
was notified, and would it only be reversed by the for-
mulation of an objection by a State or international or-
ganization? Tacit acceptance, and acceptance in general, 
was not presumed: article 20, paragraph 5, of the 1969 
Vienna Convention stipulated that a reservation was 
“considered” to have been accepted; however, the word 
“considered” signified a determination, and not a pre-
sumption. The Special Rapporteur also argued that, once 
the time period had elapsed, the State or international 
organization was considered to have accepted the res-
ervation and could no longer validly object to it. In that 
connection, draft guideline 2.8.8 (Lack of presumption 
of acceptance of a reservation to a constituent instru-
ment) should not refer to the presumption of acceptation 
either, but should be worded to indicate that acceptance 
must be express or must arise from an act of the organ 
competent to formulate it, for example the absence 
of objection to the admission of a reserving member. 
Draft guideline 2.8.2 (Tacit acceptance of a reservation 
requiring unanimous acceptance by the other States and 
international organizations) was acceptable, because it 
addressed considerations of legal certainty. However, as 
a number of Commission members had pointed out, it 
ought to be reworded to remove the unintended implica-
tion that States and organizations which were not yet 
parties were included in the “unanimous acceptance of 
the parties”.

39. The distinction drawn in draft guideline 2.8.9 (Organ 
competent to accept a reservation to a constituent instru-
ment) between two categories of competent organs, i.e. 
the one that was competent to decide whether the author 
of the reservation should be admitted to the organization, 
or failing that, the one that was competent to interpret the 
constituent instrument, was in keeping with the practice 
of international organizations in that area. As Mr. McRae 
had pointed out, it should be left to the rules of the organi-
zation to decide on the matter and to designate another 
organ or reverse the hierarchy of the two organs referred 
to in the draft guideline. 

40. The general rule set out in draft guideline 2.8.12 
(Final and irreversible nature of acceptances of reserva-
tions) was warranted for reasons of legal certainty; the 
question was whether it should be formulated in such 
absolute terms. If a State which had accepted a reserva-
tion came to the conclusion that in certain circumstances 
the reservation was no longer compatible with the object 
and purpose of the treaty, should it not have the excep-
tional right to revoke its acceptance and even to preclude 
the entry into force of the treaty between it and the reserv-
ing State? That possibility of derogation from the general 
rule should be looked into more closely. He was in favour 
of referring draft guidelines 2.8 to 2.8.12 to the Drafting 
Committee. 

41. Mr. PETRIČ said that he had no particular objec-
tion to the draft guidelines proposed by the Special Rap-
porteur in his twelfth report on reservations to treaties. 
Most of the issues raised by Commission members could 
be settled in the Drafting Committee, including the 
question of the phrase in square brackets in draft guide- 
line 2.8 (Formulation of acceptances of reserva-
tions), which did not pose any problems of substance. 

Personally, he preferred draft guideline 2.8.1 bis, which 
was more explicit and more effective. On the other hand, 
there were a number of problems with draft guideline 
2.8.2 (Tacit acceptance of a reservation requiring unani-
mous acceptance by the other States and international 
organizations). Although the emphasis on “unanimous 
acceptance” and the time period of 12 months was jus-
tified, it was difficult to place States and international 
organizations which had already signed or ratified a 
treaty on an equal footing with States and international 
organizations that were entitled to become parties to the 
treaty or had signed but not yet ratified it. He agreed with 
Ms. Xue that the Special Rapporteur might have gone 
too far in referring to States and international organi-
zations “entitled to become parties”. Draft guideline 
2.8.4 (Written form of express acceptances) also posed a 
problem: it was not certain that it had to be so categori-
cal and restrictive. Express acceptance of a reservation 
could certainly be formulated very clearly, but in another 
way—for example, in a statement by a Head of State 
or Minister for Foreign Affairs. However, he would not 
object if the majority of Commission members thought 
that the draft guideline should be retained as it stood. 

42. He had no difficulty with draft guideline 2.8.6 
(Non-requirement of confirmation of an acceptance 
made prior to formal confirmation of a reservation) or 
draft guideline 2.8.8 (Lack of presumption of accept-
ance of a reservation to a constituent instrument). With 
regard to draft guideline 2.8.7 (Acceptance of reserva-
tions to the constituent instrument of an international 
organization), he agreed with the comment made by 
Mr. Nolte at the previous meeting that the Commission 
should perhaps distinguish between the various provi-
sions of the constituent instrument. As to draft guide-
line 2.8.9 (Organ competent to accept a reservation to 
a constituent instrument), he shared Mr. McRae’s view 
that it would be preferable to explain what the compe-
tent organ was and to establish a closer link between 
the international organization and its constituent 
instrument, without being specific or restrictive. Draft 
guideline 2.8.11 (Right of members of an international 
organization to accept a reservation to a constituent 
instrument) was also problematic, and, like Ms. Xue, 
he had doubts about its usefulness. States and interna-
tional organizations always had the right to make state-
ments, to comment and to express their views, but he 
wondered whether the draft guideline did not give those 
statements a little too much importance. At the least, the 
draft guideline could be reformulated, as proposed by 
Mr. Wisnumurti, because the use of the word “right” in 
the English text seemed to be excessive. Draft guide-
line 2.8.12 (Final and irreversible nature of acceptances 
of reservations) reflected the sole approach possible in 
the interest of legal certainty; there was no place for the 
concept of fundamental change of circumstance. He was 
in favour of referring the draft guidelines to the Drafting 
Committee. 

43. Mr. PELLET (Special Rapporteur) said that the 
word “right” in the English version of draft article 2.8.11 
was not a good translation for “faculté”. The Drafting 
Committee should return to that question and use a word 
that was not as strong as “right”, such as “faculty” or 
“possibility”.



 2938th meeting—18 July 2007 159

Responsibility of international organizations (con-
tinued)* (A/CN.4/577 and Add.1–2, sect. B, A/
CN.4/582, A/CN.4/583, A/CN.4/L.720)

[Agenda item 3]

fifth rePort of the sPeCial raPPorteur (concluded)*

44. The CHAIRPERSON said that as the Commission 
had not had sufficient time to complete its consideration 
of the additional draft article proposed by Mr. Pellet, it 
would hear the comments of members of the Commis-
sion on the proposed text rather than continue the general 
debate on the topic.

45. Speaking in his capacity as a member of the Com-
mission, he said that the introduction of the proposed 
draft article had been better than the draft article itself. 
The reasons given in support of the additional draft 
article had been clearly explained, and he endorsed 
them, but he thought that the draft article itself was too 
vague compared to those reasons and that the problem it 
addressed ought to have been fully explored at the fifty-
eighth session, when the Commission had considered 
and adopted draft article 29 on first reading.273 The basic 
assumption behind draft article 29 was that the members 
of an international organization were not responsible as 
such for the organization’s acts. Yet, Mr. Pellet’s pro-
posal was in effect telling member States ex post facto 
that they should create a claims account or insurance 
fund to help the organization pay reparations to the vic-
tims of its wrongful acts. While he would like to see the 
draft article referred to the Drafting Committee, he nev-
ertheless thought that more work on its substance was 
still needed.

46. Mr. SINGH said that he fully endorsed the aim of 
Mr. Pellet’s proposal, which was to ensure that an inter-
national organization that had incurred responsibility 
under the draft articles under consideration discharged 
its responsibility and to guarantee that international 
organizations settled liabilities arising out of that re-
sponsibility. However, the proposal did not take account 
of the principle that an international organization had 
an identity which was distinct from that of its member 
States. Since an international organization was funded 
by contributions from its member States, it was clear that 
when the organization was not in a position to meet its 
liabilities, it would turn to its member States. However, 
that was a matter which concerned relations between the 
organization and its member States and had no place in 
the draft articles.

47. In practice, States took questions concerning the lia-
bilities of international organizations of which they were 
members very seriously. One good example was that of 
the International Tin Council, which by the time it had 
ceased its operations had accumulated some £512 million 
in debts, debts that its creditors had attempted in vain to 
recover in the British courts; only after negotiations had 
the creditors agreed to accept £182.5 million as a final 
settlement of their claims against the Council, and it was 

* Resumed from the 2935th meeting.
273 Yearbook … 2006, vol. II (Part Two), p. 121, para. 91.

the member States that had provided the funds that had 
allowed the Council to pay its debts.274 

48. Mr. NOLTE said that in his first statement on the 
Special Rapporteur’s fifth report he had already explained 
briefly why he had not been persuaded by Mr. Pellet’s criti-
cism that the Special Rapporteur should have included a 
duty on the part of the States members of an international 
organization to provide it with the means to honour its 
obligations arising out of its internationally wrongful acts. 
Mr. Pellet, having introduced a proposal on the subject, 
felt compelled to give his reasons more fully.

49. To start with, he was not convinced by the reasons 
given by Mr. Pellet in support of his proposal. Mr. Pellet’s 
first point consisted in an analogy with national consti-
tutional law. It was not true, however, that national par-
liaments were required under constitutional law to vote 
the funds which States needed to meet their international 
obligations. The State as such had that duty under inter-
national law, and under its constitutional law it might also 
even be bound to fulfil its international obligations. He 
was not aware that the constitutional law of Germany, the 
United Kingdom or the United States required the parlia-
ments of those countries to provide funds to honour the 
State’s international obligations. The absence of such an 
obligation stemmed from the basic freedom of parliamen-
tarians to vote in accordance with their own conscience. 
That freedom was the reason that conclusions applicable 
to the problem at hand could not be drawn from national 
constitutional law. The only question that could arise was 
whether the opposite, a contrario conclusion should not 
be drawn: if the absence of an obligation on the part of 
national parliaments to provide funds was based on the 
freedom of parliamentarians, it might be otherwise in 
cases such as the one before the Commission, in which 
that freedom was not involved.

50. Secondly, in his argument Mr. Pellet had cited the 
1954 advisory opinion rendered by the ICJ (Effect of 
awards of compensation made by the United Nations 
Administrative Tribunal) on the obligation of the General 
Assembly to approve the necessary funds to honour a 
judgement of the United Nations Administrative Tribu-
nal. However, that precedent was much more limited than 
Mr. Pellet suggested. It did not concern general interna-
tional law, but only the treaty constituting the Charter of 
the United Nations. Moreover, the judgment did not pos-
tulate an obligation on the part of the Member States of 
the United Nations, but only on the part of the General 
Assembly. Lastly, it had to do with the special case of 
the effects of a final judgment within a constitutional sys-
tem. It might sometimes be possible in national constitu-
tional law for courts to require parliaments to provide or 
set aside funds in order to implement final judgments, but 
that possibility was much narrower than Mr. Pellet’s inter-
pretation of it. It did not include a general requirement to 
provide the necessary funds to meet such obligations.

51. Thirdly, in his most general point, Mr. Pellet argued 
that it would be absurd and pointless to enunciate rules on 
the responsibility of international organizations if mem-
ber States were not under an obligation to provide such 

274 See the International Tin Council cases.
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organizations with the funds needed to answer for their 
internationally wrongful acts. Personally, he did not think 
that the absence of such an obligation would be absurd. 
It made perfect sense to leave it to the international or-
ganization and to its internal or external political process 
to find the necessary funds. In that respect, international 
organizations were in the same position as States. Often, 
the political pressure to honour their commitments was 
such that member States felt compelled to make the nec-
essary funds available.

52. In other cases, such as the agreement to which 
Mr. Singh had referred concerning the International Tin 
Council, the international organization might be con-
ceived in a way that suggested that the liability of member 
States was limited to their contributions as determined by 
the constituent instrument. In yet other cases, the inter-
national credibility of the organization and its member 
States would suffer, just as would that of a State that did 
not honour its commitments. That political effect was the 
consequence of the separate legal personality of the inter-
national organization, the very feature which Mr. Pellet 
had so emphasized. It would be unbalanced if the inter-
national organization had only the advantages of a legal 
personality but not its potential disadvantages. 

53. He did not mean to say that it was not desirable for 
States to provide the funds needed for an international or-
ganization to fulfil its obligations. However, once it was 
accepted that an international organization had a separate 
legal personality with respect to some of its activities, the 
issue could not be addressed under general international 
law, but only on the basis of the treaty law in question. 
The ICJ had taken that approach in its advisory opinion on 
Certain Expenses of the United Nations. It might be pos-
sible in some cases to interpret the constituent instrument 
of an international organization as enunciating a duty on 
the part of its member States to pay their contributions in 
accordance with the needs and international obligations of 
the organization, but it went too far, and would unneces-
sarily limit the options States had when creating an inter-
national organization, to postulate that such a duty existed 
under general international law for all organizations.

54. Mr. VÁZQUEZ-BERMÚDEZ said that interna-
tional law placed obligations on international organiza-
tions that were responsible for an internationally wrongful 
act, in particular the obligation to provide reparation for 
the damage incurred by the act. Thus, as the Special Rap-
porteur had pointed out in his fifth report, it would be 
illogical for the responsibility of international organiza-
tions not to be incurred. Moreover, although the member 
States could not themselves be held responsible for the 
organization’s wrongful act, they must provide it with 
the means of making reparation for the damage. States 
which had replied to the question which the Commission 
had asked them on that matter in Chapter III of its most 
recent report275 had taken the position that there was no 
direct obligation on the part of States to compensate for 
the damage. The interest of Mr. Pellet’s proposed draft 
article, which concerned the progressive development of 
law, was that it made it possible to actually implement the 
responsibility of international organizations; otherwise, 

275  Yearbook … 2006, vol. II (Part Two), p. 21, para. 28 (a).

the notion of such responsibility would simply remain 
wishful thinking. With such an article, the States members 
of international organizations would also be more careful 
to prevent international organizations or their agents from 
committing wrongful acts.

55. Mr. YAMADA said that he agreed with the substance 
of the draft article proposed by Mr. Pellet. Member States 
should not be able to hide behind the legal personality of 
the international organization. They must do their utmost, 
in good faith, to ensure that the international organization 
fulfilled its obligations resulting from its internationally 
wrongful act. He therefore had no difficulty in endorsing 
Mr. Pellet’s proposal as a political declaration or recom-
mendation of the Commission. However, he wondered 
whether the proposal could be acceptable as a legally 
binding provision. If he understood correctly, Mr. Pellet 
wanted to have the proposal included in Part Two, and not 
in chapter (x), on the responsibility of a State in connec-
tion with the act of an international organization, which 
had been adopted in 2006. In other words, member States 
were not responsible for the organization’s internationally 
wrongful act. The proposal was clearly formulated. The 
obligation of the member States was not to compensate 
the victim on the part of the international organization but 
to provide the organization with the means to compensate 
the victim. However, in the real world, such an obligation 
often created financial obligations for the member States.

56. The question therefore arose as to the legal justifica-
tion for linking the two elements under consideration. The 
first element was the fact that the member States were not 
responsible for the wrongful act of the international or-
ganization. The second element was the fact that the mem-
ber States were obliged to bear financial obligations. Two 
approaches were possible. The first would be to recognize 
the responsibility of member States and to try to deal with 
it in article 29 in chapter (x). That approach might not be 
viable, as it had already been vigorously rejected by many 
States during the debate on it in 2006 in the Sixth Com-
mittee of the General Assembly.276 A second approach 
would be to retain the proposal in Part Two, as Mr. Pellet 
wished, but to make it abundantly clear that the obligation 
of member States was one of conduct and not of results. 
For example, the beginning of the draft article might read: 
“The member States shall take all appropriate measures to 
provide the organization with the means …”. 

57. It should also be made clear that the member States 
did not bear any financial obligations, whether severally 
or jointly. Otherwise, it would lead to unacceptable situa-
tions. For example, several member States might attempt 
in good faith to provide the organization with the means 
for compensating the victim, without being able to secure 
the approval of the majority of member States. The vic-
tim might then claim the total amount of compensation 
from the sympathetic member States, and it would be 
up to those States to recover the moneys from the other 
member States. Clearly, that would be unacceptable. In 
supporting Mr. Pellet’s proposal, Mr. Galicki had argued 
that a precedent to the proposed provision existed in the 

276 See Official Records of the General Assembly, Sixth Committee, 
Sixty-first session, summary records of the 13th to 16th meetings 
(A/C.6/61/SR.13–16) and of the 18th to 19th meetings (A/C.6/61/
SR.18–19), passim.
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area of outer space. However, that situation related not to 
a responsibility regime but to provisions governing the 
obligation to compensate in the event of an accident and 
constituted a lex specialis, not general international law.

58. Mr. Pellet’s proposal should be carefully examined; 
for Mr. Yamada’s part, he remained open to any other 
suggestions. 

59. Mr. WISNUMURTI said that as he had not taken 
part in the debates in plenary on the topic, he wished to 
express his appreciation to the Special Rapporteur for his 
clear and succinct fifth report. The draft articles proposed 
therein were straightforward and reflected the general pat-
tern of the relevant articles on responsibility of States for 
internationally wrongful acts.277 He shared many of the 
Special Rapporteur’s views, including on the diversity of 
international organizations and the consequent need to 
maintain a level of generality in elaborating the draft arti-
cles. Likewise, he agreed with the Special Rapporteur that 
the international legal personality of organizations did not 
depend on recognition of the injured party. 

60. With regard to Mr. Pellet’s proposal, he said that the 
obligation of the responsible international organization, 
regardless of its size, to pay reparations to the injured party 
should not be compromised by an obligation of the organi-
zation’s member States to provide financial support for the 
organization to enable it to do so, unless the rules of the 
organization provided for such an obligation. Thus Mr. Pel-
let’s proposed draft article might not solve the problem. 
Although it was formulated in general terms that did not 
directly relate to the financial problem faced by the interna-
tional organization, it still had the effect of interfering in the 
internal affairs of the organization. It was incumbent upon 
the international organization and its members to take the 
necessary measures to enable the organization to pay repa-
ration for its internationally wrongful act up front, either 
when States created the organization or when the organiza-
tion had to deal with a financial problem. 

61. Mr. AL-MARRI said that he endorsed the additional 
draft article proposed by Mr. Pellet. The States members 
of an international organization, when the latter commit-
ted an internationally wrongful act, could distance them-
selves from it, for example through a statement, but they 
could not, as member States, avoid their legal obligations. 
The member States were the source of the organization’s 
financing, and they could not be exonerated from all re-
sponsibility when the organization to which they belonged 
committed an internationally wrongful act and lacked the 
means to pay reparations. 

62. Mr. VALENCIA-OSPINA said that the additional 
draft article proposed by Mr. Pellet was an attempt to 
address the legitimate concern expressed by the Commis-
sion in the question posed in that connection to States in 
chapter III of its 2006 report.278 As formulated, the ques-
tion implied recognition of an additional direct obligation 
on the part of members towards the party injured by the 
internationally wrongful act of an insolvent international 

277 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 26, 
para. 76.

278 Yearbook … 2006, vol. II (Part Two), p. 21, para. 28(a).

organization. That proposition had been rejected by the 
majority of States which had expressed their views in 
writing or in the Sixth Committee.279 Interpreting that 
widely shared sentiment, Mr. Pellet had transformed the 
direct obligation of members to pay compensation to the 
injured party into an obligation of members to provide 
the organization with the means to honour its own obliga-
tion to pay reparation. When he had introduced his draft 
article, Mr. Pellet had defined the proposal’s parameters. 
However, despite the shift of emphasis, the obligation was 
still additional, to be borne by the members of the organi-
zation. Yet even with that change, there was no need for 
any such obligation. 

63. The obligation to help bear the “expenses of the or-
ganization”, a phrase that had not really been heard during 
the debate, was in fact inherent in the position of States 
as members of an international organization. It concerned 
all expenses, both those under the regular budget and any 
unforeseen or extraordinary expenses, regardless of the 
duration of the budget cycle. The fact that an obligation 
incurring an expense for the organization arose after the 
annual, biennial or any other regular budget was approved 
on no account implied that the obligation of the members 
to help meet that expense was an additional obligation 
that must be expressly provided for in the draft articles on 
responsibility of international organizations. In joining an 
international organization, a State or other international 
organization undertook to contribute to the expenses of the 
organization in a proportion determined by the competent 
organ, in which all the members were usually represented. 
For the United Nations, that was set out succinctly in Arti-
cle 17, paragraph 2, of the Charter of the United Nations, 
a provision also found in the constituent instruments 
of other international organizations, regardless of their 
objectives or size. Each member’s share was normally 
calculated as a percentage. An increase in the individual 
contribution of each member State did not require the 
imposition of an additional obligation but resulted natu- 
rally from the application of the scale of assessments to a 
total volume of expenses in excess of the amount initially 
approved in the regular budget. 

64. That applied regardless of the origin of the organi-
zation’s obligation to compensate the injured party and 
whether or not an internationally wrongful act was 
involved. Various examples had been cited during the 
debate, and Mr. Pellet had drawn attention to the juris-
prudence of the ICJ, as attested to in its advisory opinion 
on the Effects of awards of compensation made by the 
United Nations Administrative Tribunal, a decision whose 
limitations Mr. Nolte had referred to. In another advisory 
opinion, on the Difference Relating to Immunity from 
Legal Process of a Special Rapporteur of the Commission 
on Human Rights [para. 66], the Court had pointed out that 
“the question of immunity from legal process is distinct 
from the issue of compensation for any damages incurred 
as a result of acts performed by the United Nations or by 
its agents acting in their officia1 capacity. The United 
Nations may be required to bear responsibility for the 
damage arising from such acts”. Reference could also be 
made in that connection to the mechanism for compensa-
tion for death, injury or illness of United Nations staff or 

279 See footnote 276 above.



162 Summary records of the second part of the fifty-ninth session

experts attributable to the performance of official duties 
on behalf of the Organization.

65. Interpreting Article 17, paragraph 2, of the Charter 
of the United Nations in its advisory opinion on Certain 
Expenses of the United Nations, the Court had noted that:

The obligation is one thing: the way in which the obligation is 
met—that is from what source the funds are secured—is another. The 
General Assembly may follow any one of several alternatives: it may 
apportion the cost of the item according to the ordinary scale of assess-
ment; it may apportion the cost according to some special scale of 
assessment; it may utilize funds which are voluntarily contributed to 
the Organization; or it may find some other method or combination of 
methods for providing the necessary funds. In this context, it is of no 
legal significance whether, as a matter of book-keeping or accounting, 
the General Assembly chooses to have the item in question included 
under one of the standard established sections of the “regular” budget 
or whether it is separately listed in some special account or fund. The 
significant fact is that the item is an expense of the Organization and 
under Article 17, paragraph 2, the General Assembly therefore has 
authority to apportion it. [pp. 169–170]

66. The final form the draft articles on responsibility of 
international organizations would take was still uncertain. 
The inclusion of a text like the one proposed by Mr. Pellet 
could give rise to misinterpretations in that, in the absence 
of such a text, the Member States of the United Nations 
would not be bound, under Article 17, paragraph 2, of the 
Charter of the United Nations, to bear the expenses incum-
bent on the Organization in the form of compensation for 
an internationally wrongful act by the Organization. 

67. The obligation to pay compensation to the party 
injured by the internationally wrongful act of an organi-
zation was incumbent solely upon the latter, even in the 
case of insolvency, and not upon its members. The pay-
ment of such compensation was an expense of the organi-
zation which its members had committed themselves to 
financing ab initio. Thus, to ensure that the injured party 
received compensation, it would probably be more use-
ful from a legal standpoint to elaborate a draft article 
expressly imposing on the international organization the 
obligation to adopt, in its rules, the mechanisms needed 
to ensure effective compliance by its members with their 
obligation to bear all the organization’s expenses.

68. Mr. McRAE said that the idea put forward by 
Mr. Pellet in his proposed additional draft article did 
not pose any problem for him, and he accepted the logic 
behind it. On the other hand, to enunciate such a legal 
obligation in a draft article was more problematic: its 
existence in general international law had yet to be dem-
onstrated. In that connection, he agreed with the view 
expressed by Mr. Nolte and suggested replacing the words 
“shall provide the organization” with the phrase “should 
provide the organization”, although personally he would 
prefer to see the question addressed in the commentary, as 
the Special Rapporteur himself had suggested.

69. Mr. DUGARD said that Mr. Pellet’s proposal raised a 
question of policy in respect of responsibility of international 
organizations. A cautious approach would be to refuse to 
expand the responsibility of international organizations by 
expanding the responsibility of the organization’s member 
States. That approach had been reflected in draft article 29, 
which had already been adopted on first reading. Another 
approach, the one followed by Mr. Pellet, would be to make 

international organizations more responsible by clearly 
specifying that their member States were under an obliga-
tion to provide the organization with the means to fulfil its 
obligations. It must be recognized that if no such obligation 
were imposed upon member States, it would be impossi-
ble for the responsibility of an international organization 
to be effectively carried out. In a word, the question was 
whether the Commission ought to approach the matter from 
the broader perspective of the interests of the international 
community or from the narrower viewpoint of sovereign 
States. The Commission must also decide whether it should 
confine itself to a strict codification of international law or 
whether it should also engage in its progressive develop-
ment. In the case at hand, he thought that the Commission 
should give preference to progressive development. He 
therefore supported Mr. Pellet’s proposal, while endorsing 
the drafting change suggested by Mr. McRae.

70. Mr. PELLET said that the debate showed just how 
divided the Commission was. All the members agreed 
that his proposed draft article reflected a real problem, but 
the solution he suggested remained highly controversial. 

71. Mr. GAJA (Special Rapporteur) apologized for the 
delay with which the debate had taken place, which had 
been due to his absence from Geneva.

72. The draft articles on responsibility of member States 
for the internationally wrongful acts of international organi-
zations had already been provisionally adopted in 2006, 
and it would be inappropriate to revise them. The outcome 
had been a middle course, and the responsibility of member 
States had been admitted in three types of circumstances. 
Draft article 29 covered the case in which a State mem-
ber of an international organization was responsible for an 
internationally wrongful act of the organization when the 
member State had accepted that it could be held respon-
sible for that act or had led the injured party to rely on its 
responsibility. Draft article 28 contemplated a situation in 
which member States attempted to circumvent one of their 
obligations by transferring certain functions to an interna-
tional organization which had no such obligation.

73. The issue which the Commission was currently 
discussing arose when member States were not held 
responsible for an internationally wrongful act and the 
international organization which was responsible for it did 
not have the means to provide compensation. That was 
not, then, a subsidiary responsibility of member States. In 
practice, however, the difference for the member States 
concerned between a subsidiary responsibility and an 
obligation to compensate or to provide the organization 
with the means to compensate was somewhat questiona-
ble. In other words, was there a difference for the member 
States between their money going to the organization, and 
thus indirectly to the victims, or to its going directly to the 
victims? Mr. Pellet was certain that there was. In Mr. Pel-
let’s view, the many States which had spoken against 
establishing an obligation had done so because the ques-
tion posed by the Commission had not specified that the 
money would be paid to the organization for the purpose 
of compensating the victims.

74. Having looked again at the comments made by 
States in the Sixth Committee which were mentioned 
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in the fifth report (para. 29), he had been able to detect 
only one which had argued the existence of an obliga-
tion for member States that was not based on the rules of 
the organization. It was a comment by the Russian Fed-
eration, which had contended that States establishing an 
international organization were required to “give it the 
means to fulfil its functions, including those which had 
led it to incur responsibility towards a third party”.280 In 
the view of several other States, an obligation existed for 
the member States only if provided for in the constituent 
instrument or the rules of the organization. In practice, 
when member States did in fact provide an organization 
with the necessary means to make compensation, they did 
so expressly on the basis of the rules of the organization 
or else ex gratia, through voluntary contributions. That 
practice certainly did not confirm the existence of an obli-
gation in general international law for member States to 
provide an organization with the means to compensate.

75. Mr. Pellet’s proposal was ambiguous because it did 
not make it clear that the basis of the obligation was a rule 
of general international law, which was necessarily implicit 
if the proposed draft article was added. If an additional draft 
article on the subject was necessary, as several members 
of the Commission had suggested, reference would have 
to be made to the rules of the organization, rules which 
would enunciate, either expressly or implicitly, the exist-
ence of an obligation for member States to cooperate with 
the organization. He therefore proposed the following draft 
article: “In accordance with the rules of the responsible 
international organization, its members are required to take 
all appropriate measures in order to provide the organi-
zation with the means for effectively fulfilling its obliga-
tions under the present chapter.” He also suggested that the 
members of the Commission should hold consultations to 
see whether they could agree on a compromise solution. If 
that was not possible, perhaps the Commission could either 
take a vote or establish a working group. 

76. The CHAIRPERSON endorsed the idea that the 
members of the Commission should hold consultations. 
If the consultations were not successful, Mr. Pellet’s pro-
posal would be put to a vote. 

77. Mr. PELLET said that he withdrew his proposal, 
since Mr. Gaja’s was perfectly acceptable. He suggested 
that, if there was no objection, Mr. Gaja’s proposal might 
be referred to the Drafting Committee; there was no need 
for consultations.

78. After an exchange of views on the question in which 
Mr. BROWNLIE, Mr. CANDIOTI, Mr. GAJA, Mr. NOLTE 
and Mr. PELLET took part, the CHAIRPERSON said that 
if he heard no objection, he would take it that the Commis-
sion wished to refer the additional draft article proposed by 
the Special Rapporteur to the Drafting Committee.

It was so decided.

The meeting rose at 1.05 p.m.

280 Official Records of the General Assembly, Sixth Committee, 
Sixty-first session, summary record of the 18th meeting (A/C.6/61/
SR.18), para. 68.
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twelfth rePort of the sPeCial raPPorteur (continued)

1. Mr. GAJA said that the work of the Special Rappor-
teur on reservations to treaties was always remarkable, 
even when he became mired in matters of detail, or when 
the multiplicity of cross-references to other parts of the 
Guide to Practice made for difficult reading, the depth 
of his research and ability to organize material had to be 
acknowledged. He regretted having been unable to attend 
all the meetings on the agenda item, especially the one at 
which the Special Rapporteur had made his presentation.

2. In his view, the question of the formulation of accept-
ances of reservations was best approached by consider-
ing first the admittedly rare case in which acceptance was 
not simply an absence of objections to the reservation in 
question, as indicated in draft guideline 2.8, but instead 
an act through which a State or organization expressed its 
consent to the formulation of a reservation.

3. He was not of the opinion that the 1969 Vienna Con-
vention allowed for such express acceptance only when 
the State or organization expressed its consent to be bound 
by the treaty. As with a reservation or objection, article 23 
of the Convention did not seem to exclude the possibility 
of formulating an acceptance prior to the expression of 
consent to be bound by the treaty. Nor did article 20, para-
graph 5 exclude that possibility, contrary to the assertion 
in paragraph 59 [239] of the report. It was clear, however, 
that where acceptance preceded the expression of consent, 
it would produce effects only when bilateral relations as 
between the reserving State and the accepting State were 
established on the basis of the treaty.

4. The Commission should place next to express accept-
ance, not tacit acceptance, but presumption of acceptance. 
Although the report used the two terms interchangeably, 
as in paragraph 36 [216], it was important to distinguish 
between them. If a State publicly criticized a reservation 
but omitted to formulate an objection in accordance with 
the procedure laid down in the 1969 Vienna Convention, 
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it would hardly be appropriate to refer thereafter to its tacit 
acceptance. However, the absence of objection would 
allow for the application of a presumption of accept-
ance. Accordingly, the term “tacit acceptance” should be 
replaced by “presumption of acceptance” in draft guide-
lines 2.8, 2.8.1 or 2.8.1 bis, and 2.8.2.

5. With regard to the choice between draft guidelines 
2.8.1 and 2.8.1 bis, his preference was for the latter, which 
seemed more “user-friendly”: in a guide to practice, it was 
important to give the reader all the information required 
in as clear a fashion as possible and to avoid elaborate 
cross-references.

6. He had some doubts as to whether draft guideline 
2.8.2 was in conformity with the 1969 Vienna Conven-
tion. It covered the case in which a reservation had to be 
accepted by all the parties on account of the limited num-
ber of the negotiating States and the object and purpose 
of the treaty, as indicated in article 20, paragraph 2 of the 
Convention. According to paragraph 5 of the same article, 
the general rule relating to the presumption of acceptance 
was applicable even in the case referred to in paragraph 2. 
A State was thus free to raise an objection until the time 
of its expression of consent to be bound by the treaty, pro-
vided that a period of 12 months had elapsed since notifi-
cation of the reservation. While he did not agree that such 
a rule “would have extremely damaging consequences for 
the reserving State, and, more generally, for the stability 
of treaty relations”, as asserted in paragraph 41 [221] of 
the report, he understood the reasons given for the solu-
tion proposed, namely to limit the scope of the presump-
tion by stating that only the 12-month period should apply. 
However, in the case in question it was unlikely that the 
treaty could enter into force unless all the States that had 
participated in negotiations became parties to it.

7. He shared the doubts raised with regard to draft guide-
line 2.8.9, concerning which organ within an international 
organization was competent to accept a reservation to a 
constituent instrument; a simple reference to the relevant 
rules of the organization concerned would be preferable.

8. He also endorsed the concerns expressed about the 
usefulness of draft guideline 2.8.11 as currently worded. 
It related to the constituent instrument of an international 
organization or an act modifying it, which would have to 
be ratified by all member States or by a certain number 
of them. The fact that the acceptance of the competent 
organ within the organization was required did not nec-
essarily imply that member States had no right to formu-
late objections to reservations or to accept them. If such a 
right existed, as the report seemed to suggest, it could not 
be stated in general terms that those objections or accept-
ances had no legal effects.

9. On the other hand, in the interest of legal security, it 
was necessary to state clearly, as in draft guideline 2.8.12, 
that once a reservation had been accepted, it could not be 
withdrawn.

10. In conclusion, he reiterated his view that the rule 
relating to the presumption of acceptance laid down in 
the 1969 Vienna Convention was applicable only when 
the reservation was deemed valid within the meaning 

of article 19 of the Convention. If the reservation was 
not valid, there could be no acceptance or presumption 
of acceptance merely on the ground that the 12-month 
period since notification of the reservation had elapsed.

11. Mr. VÁZQUEZ-BERMÚDEZ commended the 
Special Rapporteur’s twelfth report, and in particular the 
quality of the legal analysis of the issues. States would 
undoubtedly find the draft guidelines useful for resolving 
problems that arose in practice.

12. He disagreed with the argument put forward in 
paragraph 11 [191], and subsequently developed in para-
graphs 39 [219] and 40 [220], that it was sufficient for 
practical purposes to distinguish the States and interna-
tional organizations which had a period of 12 months to 
raise an objection from those which, not yet being parties 
to the treaty at the time of the formulation of the reserva-
tion, had time for consideration until the date of expres-
sion of their consent to be bound by the treaty. In his view 
that was not always the case. Article 20, paragraph 5, of 
the 1969 Vienna Convention provided that

[f]or the purposes of paragraphs 2 and 4 and unless the treaty otherwise 
provides, a reservation is considered to have been accepted by a State 
if it shall have raised no objection to the reservation by the end of a 
period of twelve months after it was notified of the reservation or by 
the date on which it expressed its consent to be bound by the treaty, 
whichever is later.

He drew particular attention to the phrase “whichever is 
later”.

13. It was clear that only States and international organi-
zations which were contracting parties could accept res-
ervations. However, pursuant to article 23, paragraph 1, 
of the 1986 Vienna Convention, a reservation must be 
communicated not only to the contracting States and 
organizations but also to other States and international 
organizations entitled to become parties to the treaty. He 
had no problem with the argument that if a contracting 
State or organization received notification of a reserva-
tion and raised no objection within a 12-month period, it 
should be presumed to have tacitly accepted the reserva-
tion. Nor did he have any problem with the idea that if a 
State or organization which received notification of the 
reservation was not yet a contracting party and the date 
on which it consented to be bound by the treaty fell after 
the expiry of the 12-month period, the period for consid-
eration of the reservation lapsed on the date of its expres-
sion of consent, and that if no objection had been raised, 
the State or organization was presumed to have tacitly 
accepted the reservation.

14. However, article 20, paragraph 5, of the 1969 Vienna 
Convention provided for a third case: a State or organi-
zation entitled to become party to a treaty might receive 
notification of a reservation and within the 12-month 
period express its consent to be bound without raising any 
objection to the reservation. In that case, if the expression 
“whichever date is later” was applied stricto sensu, the 
State or organization in question still had the remainder 
of the 12-month period from the date of notification of the 
reservation in which to raise an objection. Consequently, 
the fact that it had not raised an objection to the reserva-
tion at the time of expression of consent to be bound by 
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the treaty should not be considered as an acceptance of the 
reservation. The State or organization concerned might 
well raise an objection to the reservation after its expres-
sion of consent, but prior to the expiry of the 12-month 
period; that would be logical where a State or organiza-
tion that had already decided to consent to be bound by the 
treaty did not wish to delay depositing its instrument of 
ratification or accession in order to analyse a reservation 
of which it had received notification only the day before, 
secure in the knowledge that it still had the remainder of 
the 12 months in which to raise an objection. That was a 
completely different scenario from the one in which the 
date of expression of consent came after the expiry of the 
12-month period, as should be clearly explained in the 
draft guidelines or in the commentary thereto, preferably 
in connection with draft guideline 2.8.1 bis.

15. He was in favour of retaining the bracketed refer-
ences to express and tacit acceptance in the text of draft 
guideline 2.8 so that the subject matter of the draft guide-
line would immediately be clear to the reader. His prefer-
ence would be for draft guideline 2.8.1 bis, which duly 
reflected the text of article 20, paragraph 5, of the 1969 
Vienna Convention and was easier to understand at a 
glance than draft guideline 2.8.1.

16. As for draft guideline 2.8.2, he agreed that it was 
necessary in order to ensure stability in treaty relations. 
He endorsed the Special Rapporteur’s view that the exist-
ence of the presumption relating to the tacit acceptance of 
a reservation in article 20, paragraph 5, of the 1969 Vienna 
Convention did not preclude States or organizations from 
expressly accepting a reservation. He also agreed that 
there was nothing to prevent States and organizations that 
had raised an objection to a reservation from expressly 
accepting it at a later date.

17. Given that article 23, paragraphs 1 and 3, of the 
1969 and 1986 Vienna Conventions explicitly provided 
for express acceptance of reservations, draft guideline 
2.8.3 was useful. However, the word “contracting” should 
be inserted before “State or international organization” for 
the sake of consistency with article 20 of the Conventions. 
Draft guideline 2.8.4 was a useful reminder of a require-
ment of article 23, paragraph 1, of the Conventions.

18. He drew attention to an apparent contradiction 
between draft guideline 2.8.8, according to which accept-
ance by the competent organ of the organization should 
not be presumed, and the last sentence of paragraph 71 
[251], which referred to cases in which the organ implic-
itly accepted the reservation. With regard to draft guide-
line 2.8.10, he concurred with other members that the 
phrase “all the States and international organizations 
concerned”, in paragraph 85 [265] of the report, required 
clarification.

19. As for draft guideline 2.8.12, while he understood the 
Special Rapporteur’s concern to promote legal certainty 
in treaty relations, it was necessary to provide for the pos-
sibility that a State or international organization might wish 
to change its mind; following its acceptance of a reserva-
tion, it might subsequently decide to enter an objection, 
even one which might prevent the entry into force of the 
treaty as between the reserving party and itself.

20. Mr. PELLET (Special Rapporteur) said he had some 
sympathy with Mr. Gaja’s argument that it would be more 
appropriate to refer to “presumption of acceptance” rather 
than “tacit acceptance”. He wondered whether, if draft 
guidelines 2.8, 2.8.1 and 2.8.2 were amended along the 
lines suggested by Mr. Gaja, that might meet the concerns 
of Mr. Vázquez-Bermúdez regarding the third possibility 
provided for under article 20, paragraph 5, of the 1986 
Vienna Convention, namely, that the State or organiza-
tion could still raise an objection during the remainder of 
the 12-month period. That might obviate the need for an 
explicit reference in the draft guidelines; some mention in 
the commentary should suffice.

21. He also wondered whether the insertion of the word 
“contracting” before “State or international organization” 
in draft guideline 2.8.3 would meet some of the other con-
cerns raised by Mr. Gaja.

22. Mr. VÁZQUEZ-BERMÚDEZ reiterated that the 
presumption in question arose only upon the expiry of the 
12-month period or at the time of expression of consent 
to be bound by the treaty, provided that it came after the 
12 months had elapsed: article 20, paragraph 5, of the 
1969 Vienna Convention provided that the later date was 
the one applicable. Furthermore, the Special Rapporteur 
seemed to have been thinking along the same lines, as was 
borne out by his statement in the last sentence of para-
graph 40 [220]: “In any case, the phrase ‘whichever is 
later [the end of the period of 12 months or the date on 
which it expressed its consent to be bound by the treaty]’ 
ensures that States and international organizations have at 
least one year to consider reservations.”

23. Mr. GAJA said that he had no objection to draft 
guideline 2.8.3 as currently worded. Contrary to what 
was stated in the report, neither article 20, paragraph 5, 
nor article 23 of the 1969 Vienna Convention laid down 
the condition that only contracting States and contracting 
organizations could formulate acceptances of reservations.

24. Ms. JACOBSSON thanked the Special Rapporteur 
for an enlightening presentation. Few members could 
have foreseen that so many booby traps surrounded the 
form and procedure for the formulation of acceptances 
and reservations. On the whole, she was in favour of the 
draft guidelines and of their referral to the Drafting Com-
mittee. She nonetheless wished to make a few comments.

25. First, her preference was for draft guideline 2.8.1 bis, 
despite the fact that to some extent it duplicated draft 
guideline 2.6.13. Repetition could sometimes be useful. 
Draft guideline 2.8.1 bis spelled out clearly the conditions 
for the procedure of tacit acceptance, and, as Mr. Gaja had 
said, was more “user-friendly”.

26. Secondly, she agreed with several other members 
that the text of draft guideline 2.8.2 needed to be clarified 
with respect to States and organizations which were not 
yet parties to the treaty.

27. Thirdly, she was inclined to agree with Ms. Xue 
that application of the very strict rule contained in draft 
guideline 2.8.4 might pose problems in practice. How-
ever, given the requirements of article 23, paragraph 1, 
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of the 1969 Vienna Convention, she doubted whether the 
problems could be resolved in the Drafting Committee, 
although she was willing to engage in a discussion on the 
matter.

28. Several members had suggested that draft guide-
line 2.8.12 should be reformulated. She too could foresee 
situations in which the irreversible nature of acceptances 
of reservations could do more harm than good where pre-
serving the integrity of treaty relations was concerned. 
Moreover, there was a slight imbalance in that the reserv-
ing State could withdraw its reservation but the accepting 
State could never withdraw its acceptance. However, in 
the light of the arguments of the Special Rapporteur and 
other members, she was in favour of retaining the current 
wording of the draft guideline for the time being, but sug-
gested that the text should be the subject of further discus-
sion in the Drafting Committee.

The meeting rose at 10.40 a.m.
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CN.4/L.705)

[Agenda item 4]

twelfth rePort of the sPeCial raPPorteur (concluded)

1. The CHAIRPERSON invited the Special Rapporteur 
on reservations to treaties to sum up the debate on his 
twelfth report (A/CN.4/584). He informed the members 
of the Commission that the Enlarged Bureau had recom-
mended the appointment of Mr. Kolodkin as Special Rap-
porteur on the topic entitled “Immunity of State officials 
from foreign criminal jurisdiction”. He took it that the 
Commission agreed to that recommendation.

It was so decided.

2. Mr. PELLET (Special Rapporteur) said that, as 
he had feared, only a few members of the Commission 
had expressed their views on the first part of his twelfth 
report, which dealt with a very technical and dry sub-
ject. He was thus all the more grateful to those who had 

taken the trouble to read the report carefully and com-
ment on it. A number of other members had let him know 
informally that they had not taken the floor because the 
proposed draft guidelines had not posed any particular 
problems for them, apart from possible drafting ques-
tions. Although doubts had been expressed as to the utility 
of draft guideline 2.8.11 (Right of members of an interna-
tional organization to accept a reservation to a constituent 
instrument), all speakers had been in favour of referring 
draft articles 2.8 to 2.8.12 to the Drafting Committee. Two 
points, however, had given rise to criticism or suggestions 
that went beyond simple drafting problems. He wished to 
stress that, notwithstanding the recent misguided practice 
of the Commission, which, when unable to take a decision, 
had often left it to the Drafting Committee to do so, the 
Drafting Committee’s role was to draft and not to decide 
questions of principle. The Commission should therefore 
put an end to that regrettable practice. If any members 
were opposed to drawing conclusions from the debate, 
which they had every right to do, then he would ask the 
Chairperson to take a vote—at least an indicative one—
to ensure that the Drafting Committee did not yet again 
replace the plenary in deciding questions of principle. 

3. He would first address the suggestions of Commis-
sion members which he felt were primarily of a drafting 
nature and on which the Drafting Committee was com-
petent to decide. The clumsy wording of the draft arti-
cles concerned might have suggested that there had been 
disagreement, although no principle had been at issue and 
it should be possible to find a solution that satisfied all 
members. For example, it had been noted that the English 
translation of draft guideline 2.8 (Formulation of accept-
ances of reservations) posed problems. That was certainly 
true for the translation of the French word “objection”, 
which appeared in the plural in the English text although 
it should be in the singular, since it was in the singular in 
the sole authentic, authoritative version of the draft guide-
line, namely the French. If there were other problems, 
whether in the English or in the other language versions, 
the Drafting Committee could easily deal with them, too.

4. Another question raised did not concern the draft 
guideline itself but the explanation of it given in para-
graph 17 [197] of the report, where he had written that 
“tacit acceptance [was] the rule and express acceptance 
the exception”. He had had a purely quantitative statement 
in mind and did not think that, legally speaking, express 
acceptance was an exception to a principle of tacit accept-
ance that was obligatory for States. He thus believed that 
he could fully reassure those who had expressed concern 
in that regard; once again, the problem seemed to be one 
of translation. 

5. With one exception, all speakers had been in favour 
of including the phrase that had been left in square brack-
ets in the text of draft guideline 2.8. One member of the 
Commission had made a useful proposal for new wording 
which would surely make it possible to incorporate the 
words “tacit acceptance” and “express acceptance” more 
harmoniously in the second paragraph of draft guide-
line 2.8, which would then read: “Express acceptance 
arises from a unilateral statement in this respect and tacit 
acceptance from silence kept …”. Yet again, the problem 
was mainly one of drafting.
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6. The same could be said of the problem posed by draft 
guideline 2.8.1 (Tacit acceptance of reservations), and in 
that connection he noted that, despite the divergent posi-
tions expressed by speakers, it would appear that the vari-
ant proposed in draft guideline 2.8.1 bis was preferred. 
In any event, the two draft guidelines were intended to 
mean the same thing, and the Drafting Committee might 
decide the question, which did not raise any issue of prin-
ciple. If it adopted draft guideline 2.8.1 bis, the question 
of whether all the draft guidelines from 2.6.1 to 2.6.14 
or only draft guideline 2.6.13 should be referred to the 
Drafting Committee would no longer arise, which was an 
additional reason to retain that variant. 

7. A number of members had pointed out that after 
explaining the doctrinal difference between “implicit 
acceptance” and “tacit acceptance” in paragraphs 9 [189] 
to 11 [191], he had used the two terms indiscriminately in 
the rest of the report and had at times confused the two. It 
was unfortunate that those speakers had not cited the para- 
graphs concerned; those passages would have to be care-
fully identified when the new version of the commentary 
to the future guidelines was drafted, although the problem 
related only to paragraphs of the report and not to the draft 
guidelines themselves. 

8. A more important substantive question had been vig-
orously argued by another speaker, who had contended 
that the words “whichever is later” in article 20, para-
graph 5, of the 1969 and 1986 Vienna Conventions neces-
sarily implied that the contracting States and international 
organizations had at least one year to react. He fully 
agreed with that assertion, but just as he considered that it 
would certainly be useful to place greater emphasis on the 
scenario in which the contracting State or international 
organization became a party by the end of the 12-month 
period following notification, he also wondered whether 
such a scenario must or even could have an impact on the 
wording of the draft guideline. In any event, the Drafting 
Committee might give the question some thought. 

9. The comment made with a certain insistence by sev-
eral speakers on draft guideline 2.8.2 (Tacit acceptance 
of a reservation requiring unanimous acceptance by the 
other States and international organizations), which, they 
had argued, posed problems as currently worded, was an 
entirely different matter. He could endorse that view, even 
though on reflection he thought that the criticism was 
sometimes rather muddled. Having reread the draft guide-
line, he admitted that it posed a real problem which the 
Commission should try to address. In that connection, he 
was not at all certain that he had really succeeded in cat- 
egorizing the problems raised. However, he had even-
tually concluded that it was necessary to differentiate 
between a number of scenarios, which would probably 
lead to different solutions, yet those solutions were none 
other than the ones contained in draft guidelines 2.8.1 and 
2.8.2. Thus, the problem was not one of principle, and it 
was for the Drafting Committee to settle it.

10. All told, there were four scenarios. In the first, if 
a treaty made its own entry into force subject to unani-
mous ratification by the signatories, or even to ratification 
by a specific number of signatories, the principle set out 
in article 20, paragraph 5, of the 1969 and 1986 Vienna 

Conventions clearly applied, because the treaty could not 
enter into force until all the signatories had ratified it with-
out objecting to the reservation, which could occur at any 
time until ratification. That should probably be expressly 
stated so as not to continue giving the impression that 
the Guide to Practice was incompatible with the text of 
the Vienna Conventions on that point, as some members 
seemed to think. It would perhaps be enough to spell that 
out in the commentary to draft guideline 2.8.1.

11. The other scenarios were more difficult. What hap-
pened if for some other reason the reservation had to be 
accepted by all the parties? If the treaty was in force, there 
was no problem, because it was a simple matter to identify 
the parties: those that had expressed their consent to be 
bound and that had 12 months in which to raise an objec-
tion after they had been notified, as stipulated in draft 
guideline 2.8.2. What happened, however, with States 
or international organizations that intended to become 
parties? To remain faithful to the spirit of article 20, one 
would have to conclude that they had 12 months to rati-
fy, starting from notification, and that upon notification 
or during the 12-month period they might decide not to 
accept—and that was the principle set out in draft guide-
line 2.8.1.

12. In the last scenario, the treaty was not in force 
and the parties could react to the reservation at any 
time between notification and the end of the subsequent 
12-month period or until entry into force, whichever came 
later. Thus, a number of scenarios existed for which either 
draft guideline 2.8.1 or draft guideline 2.8.2 was always 
applicable, and he could not imagine that an additional 
draft guideline was necessary. On the other hand, those 
scenarios needed to be formulated in a way that made it 
clear when draft guideline 2.8.2 had to be applied. That 
might seem rather convoluted, but on reflection he had 
concluded that he had no real difference of opinion with 
the members of the Commission. Accordingly, it would 
be up to the Drafting Committee to verify which of the 
possibilities, i.e. draft guideline 2.8.1 or 2.8.2, should be 
applied to each scenario, on the understanding that there 
was probably no reason to retain the reference to States 
or international organizations that “are entitled to become 
parties to the treaty”, and it would also be necessary to 
decide whether to speak of “parties”, as was the case in 
article 20, paragraph 2, of the 1969 Vienna Convention, 
or of “contracting parties”, as was done later on in arti-
cle 20. When giving its opinion on that rather technical 
question, the Drafting Committee should probably review 
the wording of draft guideline 2.8.2, bearing in mind the 
need to safeguard treaty relations. 

13. The problems posed by draft guidelines 2.8.3 to 
2.8.10 were much less complicated. Agreement seemed 
to be unanimous on draft guideline 2.8.3 (Express accept-
ance of a reservation), including on its wording, although 
one Commission member continued to contend that the 
illustration given in paragraph 49 [229] was not a good 
example, since a late reservation, in that member’s view, 
was not a reservation. Such a position undermined the 
Commission’s carefully considered decision, adopted 
by a formal vote, that late reservations must be treated 
as reservations, although they could be objected to later 
and should be discouraged. As Special Rapporteur, it was 
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his job firmly to oppose such undertakings, which would 
only destabilize the draft guidelines and make them less 
coherent. On the other hand, the Drafting Committee 
would probably want to take account of the suggestion 
to insert the word “contracting” before the phrase “State 
or an international organization” (and to delete the word 
“an”) in draft guideline 2.8.3 in order to avoid any incon-
sistency with article 20 of the 1969 Vienna Convention. 

14. Some members thought that the wording of draft 
guideline 2.8.4 (Written form of express acceptances) 
might pose practical problems. He did not really under-
stand why that was—on the contrary, he would have 
thought that the requirement of an acceptance in writing 
would avoid practical problems—and he did not see how 
the Commission could reconsider the point without call-
ing into question one of the fundamental postulates upon 
which the draft guidelines were based, namely compli-
ance with the Vienna text, unless there was a very impor-
tant reason, which was not the case. 

15. There had been no criticism, not even as to form, of 
draft guideline 2.8.5 (Procedure for formulating express 
acceptances) or draft guideline 2.8.6 (Non-requirement of 
confirmation of an acceptance made prior to formal con-
firmation of a reservation), except in connection with a 
purely technical mistake in the title of 2.8.6. On the other 
hand, a proposal had been made by one member and sup-
ported by another which, if adopted, would have a con-
siderable impact: to distinguish between the institutional 
provisions and the substantive provisions of the constitu-
ent instrument. He was not at all in favour of that idea, for 
both the theoretical and practical reasons set out at length 
in paragraphs 73 [253] to 78 [258]. Could one really 
apply to reservations to Articles 1 and 2 of the Charter 
of the United Nations the ordinary rules applicable to the 
acceptance of reservations without the General Assembly 
or the Security Council having something to say about 
it? He did not think so, because to do so would not be in 
keeping with practice: regardless of their object, reserva-
tions to constituent instruments were always submitted to 
an organ of the organization. 

16. Draft guideline 2.8.8 (Lack of presumption of 
acceptance of a reservation to a constituent instrument) 
had not given rise to much discussion either, apart from 
the comment that reference should be made to the rules of 
the organization. Although that suggestion was valid for 
draft guideline 2.8.9 (Organ competent to accept a reser-
vation to a constituent instrument), he did not think that it 
should be followed for 2.8.8, where it was not the rules of 
the organization that were important but the transparency 
of the process and the certainty that should result from it. 
The problem was one of certainty and not of the pre-emi-
nence or constitutionality of the rules of the organization. 
One Commission member had contended that there was a 
contradiction between draft guideline 2.8.8 and the end of 
paragraph 71 [251] of the report. He disagreed: that was 
a drafting problem, because the purpose of draft guide-
line 2.8.8 was precisely to avoid the situation described in 
the last sentence of paragraph 71 [251]. 

17. The more numerous criticisms of draft guideline 
2.8.9 had partly convinced him, in that the organ com-
petent to accept a reservation to a constituent instrument 

was first and foremost the organ so designated, expressly 
or implicitly, in the constituent instrument of the interna-
tional organization. That principle should be embodied in 
the draft guideline from the outset, as several members of 
the Commission had suggested. However, he did not think 
that this was sufficient. The current wording retained its 
eminently practical interest as a “safety net” for cases in 
which the constituent instrument said nothing or nothing 
clear could be deduced from it. It might in fact be useful 
to specify what the practice was if the constituent instru-
ment was silent.

18. With regard to draft guideline 2.8.10 (Acceptance 
of a reservation to the constituent instrument of an inter-
national organization in cases where the competent organ 
has not yet been established), he recalled that he had been 
the first to express confusion at his own drafting. The 
phrase “the acceptance of all the States and international 
organizations concerned” was in fact odd; to resolve the 
problem, it would probably suffice to replace it with the 
more appropriate phrase “the acceptance of all the con-
tracting States and international organizations”.

19. In that connection, one Commission member had 
raised an interesting legal question: what happened in the 
case of reservations formulated by the last State that rati-
fied? The problem did in fact arise, but it was more closely 
linked to the question of the effect of reservations and 
acceptances than that of their formulation. However, if 
the words “contracting States and international organiza-
tions” were replaced with “States and international organi- 
zations concerned”, that might pose procedural problems 
not for the last State to ratify, but for the first. What would 
happen if the first State to ratify, wanted to formulate a 
reservation to the constituent instrument and there was no 
one to react? Would it simply be necessary to wait for the 
second ratification, or did something more complicated 
have to be found? If there was any need for a discussion 
of what was after all a rather academic problem, it should 
take place only in the commentary. In any event, it might 
be preferable to refer to the “signatory” States and inter-
national organizations in order, as had been pointed out, 
to prevent conditions from becoming increasingly strin-
gent as the number of contracting parties rose. 

20. Turning to draft guideline 2.8.11 (Right of members 
of an international organization to accept a reservation to 
a constituent instrument), he pointed out that the French 
word “faculté” had been incorrectly translated—and that 
was a recurring problem—into English as “right”; that 
should be corrected. The draft guideline had given rise to 
two other criticisms which must be taken seriously. The 
less serious was the fact that its title was inconsistent with 
its content: the draft guideline concerned not only accept-
ance, but also the reaction to the reservation in the broad 
sense, whether it was an acceptance or an objection. That 
criticism was absolutely right, and some thought needed 
to be given to the wording on that basis. 

21. On a more fundamental matter, the question had 
been raised whether any purpose was served by having 
a guideline that confined itself to stating that the conduct 
to which it referred had no legal effect. He conceded that 
such wording was somewhat unusual for a positivist jurist, 
and it ought to be reconsidered, as had been suggested, to 
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avoid giving the impression that the members of the inter-
national organization could reconsider the position taken 
by the competent organ, which was binding on all, and to 
abandon the current wording in favour of an approach that 
was not so heavily negative. It might be possible to say, as 
had been proposed, that the right was “without prejudice 
to the effects that might be produced by its exercise”.

22. Draft guideline 2.8.12 (Final and irreversible nature 
of acceptances of reservations) was surely the most con-
troversial. Some members had asserted that it was too 
categorical and that it should stipulate that within the 
12-month time period a State or international organization 
which had given its acceptance was always free to change 
its position, and that once it had expressly formulated its 
acceptance it could still withdraw and make a reservation. 

23. Other members, meanwhile, had vigorously 
defended the draft guideline, and he thanked them, for it 
was very important that the draft guideline should stress 
the categorical nature of the rule. First, he saw no reason 
that the legal regime for express acceptances should be 
brought into line with the regime for tacit acceptances, as 
had been recommended as a justification for altering the 
draft guideline. He did not see why, if a State took the ini-
tiative—which nothing compelled it to do—of formally 
declaring before the end of the 12-month period that it 
accepted the reservation, that this should be the same as 
if the State had done nothing and had simply let the time 
period elapse. That was not supported by the text of the 
1969 Vienna Convention and was quite simply at vari-
ance with the principle of good faith, which was essen-
tial in relations between States. Secondly, the proposal 
was particularly troublesome in that while the Commis-
sion had not yet taken up the question of the effects of 
reservations and acceptances, it was aware that, under 
articles 20 and 21 of the 1969 and 1986 Vienna Conven-
tions, acceptance was necessary for a treaty to enter into 
force in respect of the reserving State, and that if the 
first express acceptance was formulated before the end 
of the 12-month period, it produced fundamental effects 
for the respective situation of the States concerned. The 
possibility of withdrawing the acceptance would thus be 
highly destabilizing from the standpoint of the security 
of legal relations. 

24. Thirdly, to affirm, as had been done during the 
debate, that such withdrawals of acceptance were quite 
rare was not convincing. The question was what to do 
if they did occur. The reply must be very clear, and a 
State that had taken the initiative of committing itself 
unilaterally should not be able to go back on an accept-
ance which produced legal effects. Nor was he any more 
convinced by another suggestion, supported by several 
members, to make it possible to withdraw an express 
acceptance if it had been made on the basis of a par-
ticular treaty interpretation which was contradicted, 
perhaps much later, by a judicial interpretation. Quite 
apart from the fact that, legally speaking, the interpre-
tation concerned had only the relative authority of res 
judicata, the correct response to such a situation, as one 
member had put it so well, was certainly not withdrawal 
of the acceptance but rather the formulation of an in-
terpretative declaration, which, unlike an acceptance 
and in conformity with draft guideline 2.4.3, could be 

formulated at any time. That should be specified in the 
commentary or else in the draft guideline itself. To go 
back on the principle reflected in draft guideline 2.8.12 
would constitute a grave danger for the security of legal 
relations and would lead to a result that was contrary to 
the fundamental principle of good faith. That was not a 
drafting problem, and the Commission should not rely 
on the Drafting Committee, as it had done too often in 
the recent past, because the question was one of princi-
ple that must be decided in plenary meeting.

25. Noting that a narrow majority of Commission mem-
bers had supported draft guideline 2.8.12, he asked the 
Chairperson to hold an indicative vote on the question so 
as to avoid having the Drafting Committee decide on a 
question of principle that was not within its competence.

26. The CHAIRPERSON suggested that the Commis-
sion should indicate by show of hands whether it agreed 
with the principle expressed in draft guideline 2.8.12 that 
when express acceptance was given, such acceptance 
bound the State or international organization that gave it 
without any possibility of reversing the acceptance, even 
during the 12-month period that might follow it. 

27. By means of a vote by show of hands, the Commis-
sion expressed its approval of draft guideline 2.8.12 in 
principle.

28. Mr. PELLET (Special Rapporteur) said that a sec-
ond problem of principle also arose. In his statement at 
the previous meeting, Mr. Gaja, commenting on draft 
guidelines 2.8, 2.8.1 and 2.8.2, had said that it would be 
preferable to speak of “presumption of acceptance” rather 
than “tacit acceptance”. Personally, he was firmly con-
vinced that this distinction, although hardly reflected in 
the report, was very important and that the point was not 
simply one of drafting. In defence of his proposition that 
silence maintained for 12 months or until ratification cre-
ated a simple presumption of acceptance, Mr. Gaja had 
argued that the reservation could prove impermissible 
for several reasons, above all on account of its incom-
patibility with the object and purpose of the treaty. One 
might object that this had nothing to do with the ques-
tion of the formal validity of the reservation, which was 
dealt with in the second part of the Guide to Practice, but 
rather concerned the issue of substantive validity, which 
was addressed in the third part. However, the point of that 
observation was sufficiently important for the attention 
of States to have been drawn to it already in the second 
part. Moreover, it might also help dispel the fears of those 
members of the Commission for whom draft guideline 
2.8.12 was too inflexible. Not only was Mr. Gaja’s posi-
tion of principle compatible with article 20, paragraph 5, 
of the 1969 Vienna Convention, which indicated that the 
consequence of the silence of the State or international 
organization was not that the reservation was accepted but 
that it was “considered to have been accepted”: it was its 
inescapable consequence. 

29. It was for the Drafting Committee to propose word-
ing to render the idea that silence was tantamount to pre-
sumption of acceptance rather than to tacit acceptance, 
but the subtle distinction was important enough that the 
matter should be decided in plenary meeting.
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30. In concluding his remarks, he requested the Com-
mission to refer the draft guidelines contained in his 
twelfth report to the Drafting Committee. 

31. The CHAIRPERSON said he took it that the Com-
mission considered, with Mr. Gaja and the Special Rap-
porteur, that the words “presumption of acceptance” 
should be used rather than “tacit acceptance” in draft 
guidelines 2.8, 2.8.1 and 2.8.2 and that it decided to refer 
the draft guidelines proposed by the Special Rapporteur in 
his twelfth report to the Drafting Committee. 

It was so decided.

32. The CHAIRPERSON said that the Commission had 
thus concluded its consideration at the current session 
of the topic of reservations to treaties and that he would 
adjourn the meeting to enable the Drafting Committee on 
responsibility of international organizations to meet.

The meeting rose at 11.05 a.m.

2941st MEETING

Tuesday, 24 July 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Mr. Dugard, Ms. Escarameia, 
Mr. Fomba, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kamto, Mr. Kolodkin, Mr. McRae, 
Mr. Niehaus, Mr. Nolte, Mr. Ojo, Mr. Pellet, Mr. Perera, 
Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez- 
Bermúdez, Mr. Wisnumurti, Ms. Xue, Mr. Yamada.

Expulsion of aliens (continued)* (A/CN.4/577 
and Add.1–2, sect. E, A/CN.4/581)

[Agenda item 7]

third rePort of the sPeCial raPPorteur

1. Mr. KAMTO (Special Rapporteur), introducing his 
third report on expulsion of aliens (A/CN.4/581), said that, 
having defined the scope of the topic and the key terms 
in his second report,281 he was now embarking on a con-
sideration of the general principles of the law governing 
expulsion of aliens and proposing five new draft articles. 
Upon close examination, the expulsion of aliens was seen 
to involve, on the one hand, the fundamental principle of 
State sovereignty in the international order and the terri-
torial jurisdiction that flowed from that principle, and, on 
the other hand, the fundamental principles underpinning 

* Resumed from the 2926th meeting.
281 Yearbook … 2006, vol. II (Part One), document A/CN.4/573. 

For the discussion of this report by the Commisison, see the 2923rd to 
2926th meetings above.

the international legal order and basic human rights which 
all States must respect.

2. The right to expel could thus be seen to be a right 
inherent in the sovereignty of the State, not one granted 
by an external rule of customary law. It was, so to speak, a 
natural right of the State emanating from its full authority 
over its territory. That had never raised serious doubts in 
the literature and was confirmed by State practice and 
ample international case law. That right, which existed 
irrespective of any special provision in internal law, was 
nevertheless not absolute: it must be exercised within 
the limits of international law—first, limits inherent in 
the international legal order that formed the basis of the 
international legal system and existed independently of 
other constraints relating to special areas of international 
law; and second, those derived from international human 
rights law, since expulsion affected human beings who 
enjoyed certain non-derogable rights under contemporary 
international law. 

3. Draft article 3, entitled “Right of expulsion”, pro-
posed a rule on the right of the State to expel an alien 
and stated that this right was restricted by the fundamen-
tal principles of international law, thereby dissociating 
the requirement of respect for those principles from the 
requirement of respect for fundamental human rights, 
something that would be addressed in other provisions. 
It was to be found in paragraph 23 of the third report and 
read:

“1. A State has the right to expel an alien from its 
territory.

“2. However, expulsion must be carried out in 
compliance with the fundamental principles of interna-
tional law. In particular, the State must act in good faith 
and in compliance with its international obligations.”

4. Independently of the general rules of international 
law, the exercise of the right to expel foreigners was lim-
ited by a number of principles specifically governing that 
right. Some of those limits related to the person to be 
expelled. Even though the topic did not at first sight appear 
to cover nationals of an expelling State, since they could 
not be aliens in their own country, it had seemed impor-
tant to begin by recalling the principle of non-expulsion 
by a State of its own nationals, especially as historically 
there had been some—albeit not many—exceptions to 
that principle, a few of which still persisted. Those excep-
tions justified addressing the expulsion of nationals under 
the topic. 

5. It would be recalled that, following its consideration 
of his second report, the Commission had decided to use 
the terms “ressortissant” and “national” as synonyms; 
anything in the third report that might seem to indicate the 
contrary should be disregarded. The distinction crept in 
at certain points and was to some degree pertinent in the 
context of expulsion of nationals, but he had endeavoured 
to respect the general trend in the Commission away from 
making such a distinction. 

6. The principle of non-expulsion of nationals was 
far from absolute. Certain individuals or categories of 
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individuals, particularly deposed Heads of State and 
the members of their families, had, in the past and even 
quite recently, been expelled from their own countries 
and gone into exile. Such had been the fate during the 
twentieth century of members of certain royal families 
who had been dethroned, and of the former Head of State 
of Liberia, Charles Taylor, who had been expelled from 
his country to Nigeria and subsequently brought before 
an international tribunal.282 The only basic requirements 
were that there should be a State willing to receive the 
persons expelled in such special cases and that they had 
the right to return to their own country if the receiving 
State no longer wished them to be in its territory; in the 
absence of that right, they would be placed in the same 
situation as that of a stateless person. 

7. Draft article 4 (Non-expulsion by a State of its nation-
als) was to be found in paragraph 57 of the report, and 
read: 

“1. A State may not expel its own nationals.

“2. However, if, for exceptional reasons it must 
take such action, it may do so only with the consent of 
a receiving State.

“3. A national expelled from his or her own coun-
try shall have the right to return to it at any time at the 
request of the receiving State.”

8. The second principle relating to expulsion of indi-
viduals was that of non-expulsion of refugees. It might 
be asked whether there was any need to consider that 
issue and to devote a draft article to it, given the exist-
ence of the 1951 Convention relating to the Status of 
Refugees and a number of regional instruments that 
contained provisions on their expulsion. Examination 
of those provisions led one to answer in the affirma-
tive, for the reasons set out in paragraphs 62 to 73 of 
the report. Recent developments in international law in 
connection with the fight against international terrorism 
suggested that there was arguably a case for including 
terrorism among the grounds for expulsion of a refugee, 
in addition to the grounds cited in articles 32 and 33 of 
the 1951 Convention. As was indicated in paragraphs 76 
and 77 of the third report, Security Council resolution 
1373 (2001) of 28 September 2001 could be taken to 
imply that a refugee might be expelled for committing 
or facilitating terrorist acts. 

9. Draft article 5 (Non-expulsion of refugees) was to be 
found in paragraph 81 of the report, and read:

“1. A State may not expel a refugee lawfully in its 
territory save on grounds of national security or pub-
lic order [or terrorism], or if the person, having been 
convicted by a final judgement of a particularly serious 
crime or offence, constitutes a danger to the commu-
nity of that State.

“2. The provisions of paragraph 1 of this article 
shall also apply to any person who, being in an unlaw-
ful situation in the territory of the receiving State, has 

282 See Security Council resolution 1688 (2006) of 16 June 2006.

applied for refugee status, unless the sole manifest pur-
pose of such application is to thwart an expulsion order 
likely to be handed down against him or her [against 
such person].”

10. The square brackets had been placed around the 
phrase “or terrorism” for reasons explained in the report. 
Of course, terrorism could be addressed in the context of 
State security, but since it had been identified as a discrete 
phenomenon and specific international legal instruments 
had been elaborated on the question, including a Security 
Council resolution, which had quasi-legislative authority 
at the international level, a specific reference thereto 
might usefully be included in the draft articles by way of 
progressive development of international law. 

11. There was ample justification for proposing draft 
article 5. It filled a gap in existing legal instruments on 
refugees. Articles 32 and 33 of the 1951 Convention were 
worded in the negative, and thus did not establish a rule 
on expulsion of refugees. The proposed draft article sup-
plemented those provisions without straying too far from 
existing positive law. 

12. The principle of non-expulsion of stateless persons 
flowed from the same logic, mutatis mutandis, as the prin-
ciple regarding refugees, as paragraphs 82 to 94 of the 
report showed. Draft article 6 (Non-expulsion of stateless 
persons) was contained in paragraph 96 of the report, and 
read: 

“1. A State may not expel a stateless person [law-
fully] in its territory save on grounds of national secu-
rity or public order [or terrorism], or if the person, 
having been convicted by a final judgement of a par-
ticularly serious crime or offence, constitutes a danger 
to the community of that State.

“2. A State which expels a stateless person under 
the conditions set forth in these draft articles shall 
allow such person a reasonable period within which to 
seek legal admission into another country. [However, 
if after this period it appears that the stateless person 
has not been able to obtain admission into a host coun-
try, the State may [, in agreement with the person,] 
expel the person to any State which agrees to host him 
or her].”

13. The term “lawfully” in the first paragraph was in 
square brackets. While it was used in article 31 of the 
1954 Convention relating to the Status of Stateless Per-
sons, the question was whether the draft article should 
cover only stateless persons in a lawful situation, a con-
cept whose meaning was far from clear. A person was 
stateless because no national legislation existed that made 
it possible to confer nationality on him or her. It was a de 
facto situation. Could one then speak of “lawful” pres-
ence? How was one to determine whether a person with 
no nationality had entered a country lawfully? The Com-
mission should discuss the issue further. 

14. A study of case law showed that if the task of 
finding a receiving State was left solely to the state-
less person who was about to be expelled, the expulsion 
might never occur, even if there were real grounds for 
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carrying it out, hence the idea that the expelling State 
could become involved in the search for a receiving 
State. The principle was that a stateless person must not 
be expelled when no State of destination had been estab-
lished, that such a person should only be expelled to a 
State that agreed to accept him or her, and that the task 
of finding such a State must not fall solely to the state-
less person. The proposed wording to that effect was in 
square brackets.

15. The principle of prohibition of collective expulsion 
operated differently depending on whether it occurred in 
peacetime or in time of war. In the former, collective 
expulsion was absolutely prohibited. The mass expul-
sions once so common in Europe, particularly from the 
seventeenth to the mid-twentieth century, were a thing 
of the past. The collective expulsion of aliens was now 
prohibited, and absolutely no derogations were permit-
ted, under a number of international legal instruments 
and the case law of regional human rights courts. For 
example, in the Čonka v. Belgium case, the European 
Court of Human Rights had found that the applicants’ 
expulsion might have been collective. However, the 
mass expulsion of individuals whose individual cases 
had been examined could not be regarded as constituting 
collective expulsion. 

16. In time of war, collective expulsion was a differ-
ent matter. Practice varied from the eighteenth century to 
the present. While fairly common in the eighteenth cen-
tury, the practice of collective expulsion of nationals of 
enemy States had diminished in the nineteenth and much 
of the twentieth centuries. However, instances had been 
recorded recently, for example in the 1998 war between 
Eritrea and Ethiopia. Neither the law of armed conflict 
nor international humanitarian law resolved the matter. 
On the contrary, the monumental research work on cus-
tomary international humanitarian law carried out under 
the auspices of the ICRC did not contain a single rule, 
among the 161 rules identified, on the collective expul-
sion of foreign nationals of an enemy State in time of 
war.283 It appeared, from an analysis of practice, doctrine 
and case law, that there was no rule of international law 
that required a belligerent State to allow nationals of an 
enemy State to remain in its territory; that there was also 
no rule that required such State to expel them; that the col-
lective expulsion of that category of aliens was practised 
by some States, to varying degrees; and that the practice 
was sometimes particularly entrenched in that the lit-
erature seemed to consider that such expulsion must be 
permitted only in the case of aliens who were hostile to 
a receiving State at war with their country. It followed, 
a contrario, that foreign nationals of an enemy State who 
were living peaceably in the host State and causing no 
trouble could not be collectively expelled; their expulsion 
must obey the ordinary law governing expulsion in time 
of peace. 

17. On that basis, there was reason to propose draft 
article 7 (Prohibition of collective expulsion), which was 
contained in paragraph 135 of the report, and read: 

283 See J.-M. Henckaerts and L. Doswald-Beck (eds.), Customary 
International Humanitarian Law, vol. I: Rules, ICRC and Cambridge 
University Press, 2005.

“1. The collective expulsion of aliens, including 
migrant workers and members of their family, is pro-
hibited. However, a State may expel concomitantly the 
members of a group of aliens, provided that the expul-
sion measure is taken after and on the basis of a reason-
able and objective examination of the particular case of 
each individual alien of the group.

“2. Collective expulsion means an act or behav-
iour by which a State compels a group of aliens to 
leave its territory.

“3. Foreign nationals of a State engaged in armed 
conflict shall not be subject to measures of collective 
expulsion unless, taken together as a group, they have 
demonstrated hostility towards the receiving State.”

Paragraph 1 of draft article 7 was based on the case law of 
the European Court of Human Rights.

18. Having succinctly outlined the content of his third 
report, he was prepared to hear any criticisms and com-
ments that members of the Commission might wish to 
offer.

19. Ms. ESCARAMEIA thanked the Special Rappor-
teur for a comprehensive and well-researched report con-
taining an abundance of historical references. She agreed 
with a great many of the points made in the report, but 
wished to comment on a few small matters with which she 
did not agree. Her remarks should not, therefore, be con-
strued as indicating disapproval of the report as a whole.

20. Her first point, on draft article 3, related to the theo-
retical distinction—a central issue in the report—between 
the right of expulsion and the exercise of that right. In 
paragraph 5, the Special Rapporteur referred to the need to 
strike a balance between the State’s sovereign right and the 
right of the individual to human dignity. In other words, the 
right to expel related to sovereignty and the conditions in 
which it was exercised related to human dignity. The right 
to expel was therefore considered as an inherent right in the 
traditional world order, which was divided into States with 
their respective territories, frontiers and population. How-
ever, she wished to challenge that traditional view.

21. In paragraphs 19 to 23 the Special Rapporteur put 
forward the theory that the limits to the right of expulsion 
derived only from the existence of other States, and were 
thus “inherent in the international legal order”. Such lim-
its were to be distinguished from limits to the exercise of 
the right of expulsion, where human rights considerations 
were taken into account, referred to in paragraph 24 as 
“external to the international legal order”. She disagreed: 
the protection of human dignity must be considered to be 
one of the main pillars of the present international legal 
order, as integral to it as sovereignty, particularly since 
some of the norms in question were norms of jus cogens. 
She could therefore not accept the Special Rapporteur’s 
distinction between internal rights, based on sovereignty, 
and external rights, relating to human rights. In her view, 
human rights relating to expulsion affected not only the 
procedure for expulsion, but also the very existence of 
that right; in certain cases, they might even prevent expul-
sion from taking place.
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22. As an example of State practice, in the last footnote 
in paragraph 8 of the report, the Special Rapporteur cited 
the United States Assistant Secretary of State Dutton’s let-
ter to a member of Congress in 1961: “it may be pointed 
out that under generally accepted principles of interna-
tional law a State may expel an alien whenever it wishes, 
provided it does not carry out the expulsion in an arbitrary 
manner”. There again, the Special Rapporteur’s theory 
was based on a distinction between substance and pro-
cedure, yet that theory had been challenged many years 
previously. In paragraph 8 of the report, reference was 
made to a statement by the umpire in the Boffolo case of 
1903 to show that the right of expulsion was an inherent 
right of States. However, another statement by the umpire 
in the same case showed that the possibility of expulsion 
was itself limited by the considerations of the dignity of 
the individual; it read: “A State possesses the general right 
of expulsion; but—[e]xpulsion should only be resorted to 
in extreme circumstances and must be accomplished in 
the manner least injurious to the person affected” [p. 528]. 
Given that human rights were now far more developed 
than had been the case at the time that statement was 
made, the Special Rapporteur’s theory warranted fur-
ther reflection, especially since it had so many practical 
implications.

23. For example, in paragraph 7 of the report, the Spe-
cial Rapporteur argued that the right to expel could be 
restricted “only by the State’s voluntary commitments or 
specific erga omnes norms”. That seemed to exclude cus-
tomary law as a source of restrictions on the right to expel, 
which was particularly puzzling in the light of the Special 
Rapporteur’s remark in his oral presentation to the effect 
that because the right to expel was an inherent right, cus-
tomary law should not be taken into account. The wealth 
of State practice and case law available on the subject 
indicated the contrary—that customary law did indeed 
exist in that area. She sought clarification in that regard.

24. The meaning of the phrase “specific erga omnes 
norms” was obscure. They could encompass several 
human rights norms, even some norms of jus cogens, 
which would seem to suggest that the right itself had a 
dimension that did not derive only from the existence 
of other sovereign States, but also from the existence of 
individuals whose rights must be respected in the interna-
tional legal order.

25. The Special Rapporteur’s theoretical construct was 
clearly reflected in draft article 3: paragraph 1 related to 
the right; paragraph 2 to the procedure. According to the 
former, the right was absolute and restrictions were placed 
only on its exercise. Nevertheless, the considerations in 
the latter paragraph, namely good faith and compliance 
with international obligations (presumably, the principle 
pacta sunt servanda), also related to the existence of other 
States. She wondered why no direct reference was made 
to the rights of the person or to rules of jus cogens, some 
of which would embody such rights.

26. On the actual exercise of the right of expulsion, she 
endorsed the categorical nature of draft article 4, para-
graph 1, but found the expression “for exceptional rea-
sons” used in paragraph 2 unjustifiable. It was not clear 
what exceptional reasons could justify a State’s decision 

to expel its own nationals. Her understanding of the pre-
sent state of international law was that the prohibition 
on the expulsion of nationals was absolute. The Special 
Rapporteur cited many international instruments to pro-
vide examples of exceptions. Of the more recent exam-
ples the most interesting one concerned the debate during 
the drafting of article 3 of Protocol No. 4 to the Euro-
pean Convention on Human Rights, mentioned in para-
graphs 50 and 51, but it involved a case of extradition, not 
of expulsion. Likewise, the case of what was described 
in paragraph 55 as the “negotiated expulsion” of Charles 
Taylor in fact concerned his surrender to a special inter-
national court.

27. The only instrument that might provide an excep-
tion was the African Charter on Human and Peoples’ 
Rights. However, it was a regional instrument, and might 
be contradicted by the provisions of other regional instru-
ments. Furthermore, some of the situations it covered 
involved criminal proceedings and were thus more likely 
to fall into the category of extradition cases. She would 
welcome some clarification from the Special Rapporteur 
on those points. Of all the draft articles in the report, draft 
article 4 was the one that posed the most serious problem 
of substance. Moreover, it made no reference to due pro-
cess of law in respect of the expulsion decision, nor did it 
specify whether the “exceptional reasons” must be based 
on existing law. Consequently, it provided fewer guar-
antees for the individual than did the African Charter on 
Human and Peoples’ Rights. Her preference would be to 
delete paragraph 2; if it was retained, its provisions would 
need to be made more restrictive.

28. Draft article 5 dealt with the non-expulsion of refu-
gees who were lawfully in the territory of a State, but it 
would be useful to mention, at least in the commentary, 
persons waiting to be granted refugee status, since they 
were afforded protection under article 31 of the 1951 
Convention relating to the Status of Refugees. As worded, 
the grounds on which expulsion of refugees was permit-
ted were too broad, and implied, a contrario, that offences 
against national security or public order and, perhaps, acts 
of terrorism would not result in a judgement. A reference 
to the principle of non-refoulement, which was guaran-
teed under article 33 of the 1951 Convention and widely 
regarded as constituting customary law, might also be 
appropriate. It should be noted that the Convention listed 
only two exceptions to the principle of non-refoulement: 
when the refugee was regarded as a danger to the security 
of the country in question, or, by virtue of having been 
convicted by a final judgement of a particularly serious 
crime, constituted a danger to the community of that 
country. More restrictions were required in order to safe-
guard the refugee against the risk of persecution in the 
country of return.

29. As for the bracketed reference to terrorism, Security 
Council resolution 1373 (2001) of 28 September 2001, 
which, incidentally, applied to nationals as well as refu-
gees, referred to asylum seekers and persons who abused 
refugee status and not to refugees in general. Moreover, 
the resolution was silent on the matter of whether a judge-
ment was required in respect of the terrorist acts in ques-
tion. In the event of a judgement and conviction, it would 
be a matter of extradition and not of expulsion.
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30. With regard to draft article 6 on the non-expulsion 
of stateless persons, it was not clear what would happen 
if no country was willing to host the person in question. 
Such a situation warranted further reflection. 

31. The situation of migrant workers and members of 
their families, including the possibility of their collec-
tive expulsion, should be the subject of a separate article 
based on article 22 of the International Convention on 
the Protection of the Rights of All Migrant Workers and 
Members of their Families, rather than being dealt with 
under draft article 7. Situations involving the expulsion of 
migrant workers arose much more frequently than those 
relating to stateless persons, and such individuals required 
a higher level of protection than did, for instance, nation-
als of an enemy State.

32. It seemed from the report that the Special Rappor-
teur had some doubts as to whether the prohibition on 
collective expulsion was a prohibition under international 
law, although the wealth and comprehensive nature of the 
examples of regional practice he had proffered, drawn 
from every continent but one, should leave no room for 
doubt. The text of draft article 7 required some refine-
ment. In paragraph 1, the word “reasonable” should be 
replaced by a stronger word such as “fair”. Moreover, in 
paragraph 3, it was not sufficiently clear that the phrase 
“[f]oreign nationals of a State engaged in armed conflict” 
referred to nationals of a State directly engaged in armed 
conflict with the host State. The phrase “taken together 
as a group” was dangerously ambiguous. The words 
“demonstrate hostility”, too, were vague, and some quali-
fier such as the adjective “grave” or “serious” should be 
inserted. The need for a threshold for such hostility should 
also be made clear in the commentary.

33. In conclusion, she said that, broadly speaking, she 
endorsed the basic principles outlined by the Special Rap-
porteur in his third report. She was in favour of the draft 
articles being referred to the Drafting Committee, with 
the possible exception of draft article 4, given her con-
viction that the prohibition on the expulsion of nationals 
should be absolute.

34. Mr. PELLET said he had found the third report 
interesting and on the whole convincing, although he had 
some sympathy with the criticisms voiced by Ms. Escara-
meia. The Special Rapporteur was less persuasive con-
cerning the draft articles themselves, on which he would 
focus his comments. However, he wished at the outset to 
make two points on the report.

35. First, he quite failed to see the relevance to the 
topic of the distinction drawn by Herbert Hart between 
“primary rules” and “secondary rules”284 referred to in 
paragraph 24 of the report. Secondly, there seemed to 
be several instances in the report—for instance, in para-
graphs 51 and 55—of confusion between the concepts 
of expulsion and extradition, a number of examples of 
which had been given by Ms. Escarameia. Although the 
distinction between expulsion and extradition had been 
discussed in connection with the second report, it would 

284 H. L. A. Hart, The Concept of Law, 2nd ed., Oxford University 
Press, 1994, chap. V, pp. 79 et seq.

appear that it needed to be reviewed and applied more 
rigorously.

36. With regard to draft article 3, paragraph 2 seemed 
to state the obvious, and was surely true, mutatis mutan-
dis, of any right exercised by a State. It invited the absurd 
inference that, a contrario, there were some rights of 
States that could be exercised in bad faith and in disre-
gard of the fundamental principles of international law 
and of those States’ international obligations. Rather than 
knocking on open doors, it would be preferable to state 
explicitly at the outset that the right of expulsion could be 
exercised only in accordance with the provisions of the 
draft articles, and also, but perhaps elsewhere in the text, 
that the State must of course comply with its specific obli-
gations under the relevant treaties. However, he agreed 
with the Special Rapporteur’s view that the question of 
compliance with procedural rules could be dealt with at a 
subsequent stage. 

37. The text of draft article 4 was unobjectionable as 
it stood, but its scope should be extended. In the para-
graphs introducing the draft article, the report discussed 
in some detail the question of the acquisition of national-
ity, with particular reference to specific cases of dual or 
multiple nationality, the aim apparently being to highlight 
the fact that the problem of expulsion was particularly 
acute, both in theory and in practice, in cases of dual or 
multiple nationality (two distressing cases in point being 
the expulsion of Franco-Algerians by France and of 
Anglo-Pakistanis by the United Kingdom). Having built 
up a formidable body of evidence, however, the Special 
Rapporteur had not developed the theme further and the 
draft articles themselves, curiously, did not broach the 
question of dual or multiple nationality at all. He won-
dered, therefore, given the substantial practice described 
in the report—including a number of recent cases, some 
of which might, however, relate to extradition rather than 
to expulsion—whether it might not be worthwhile to 
draft an article specifically dealing with the question of 
what might more appropriately be called “banishment”, 
or at least to mention it in draft article 4. Such a course 
of action would also make it possible to clarify the phrase 
“for exceptional reasons”, which Ms. Escarameia had, 
rightly, in his view, criticized for its vagueness.

38. With regard to draft articles 5 and 6, he was, as he 
had said before, doubtful whether it was right to con-
centrate on the specific cases of refugees and stateless 
persons. He had not been persuaded either by the draft 
articles themselves or by the Special Rapporteur’s asser-
tion in his introduction to the report that there were seri-
ous omissions from the 1951 Convention relating to the 
Status of Refugees and the 1954 Convention relating to 
the Status of Stateless Persons. Articles 32 and 33 of the 
former and article 31 of the latter were well-established 
provisions and, by attempting to rewrite them, the draft 
articles risked creating conflicts of rules that might be dif-
ficult to settle. The two Conventions worked reasonably 
well, but, if they had shortcomings, it would be more sen-
sible to amend the Conventions themselves than to pro-
duce alternative rules.

39. With specific regard to draft article 5, he was 
strongly against the inclusion of the words “or terrorism” 
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in paragraph 1. Not only was the expulsion of terrorists 
sufficiently covered by the phrase “on grounds of national 
security or public order”, but the specific inclusion of a 
reference to the fashionable concept of terrorism might 
give the false impression that, by contrast, article 32 of 
the 1951 Convention would not permit the expulsion of 
foreign nationals in case of a terrorist threat. Moreover, 
as Ms. Escarameia had noted, the problem of terrorism 
was not exclusively confined to situations involving refu-
gees and stateless persons. He was also opposed to the 
inclusion in paragraph 1 of only part of the wording of 
article 33 of the 1951 Convention, reproduced in para-
graph 66 of the report. Such a cherry-picking approach in 
the draft article risked upsetting the careful balance of the 
original provision.

40. As for draft article 6, he saw no need to delete the 
word “lawfully”, which appeared in square brackets; to 
do so would, again, be to rewrite the well-established pro-
vision contained in article 31, paragraph 1, of the 1954 
Convention relating to the Status of Stateless Persons, 
thereby fragmenting the law of statelessness. Despite 
the arguments put forward by the Special Rapporteur, he 
could not see that, in the special circumstances of expul-
sion, it made much difference whether the stateless per-
son’s presence in the country was lawful or unlawful. He 
was therefore opposed to the inclusion of draft articles 5 
and 6, whose provisions might conflict with those of the 
very widely ratified 1951 and 1954 Conventions, which, 
in his view, reflected general international law and should 
remain untouched. However, should the Commission 
nonetheless decide to refer those two draft articles to the 
Drafting Committee, he commended draft article 5, para-
graph 2, which introduced a valuable new element in the 
context of the progressive development of international 
law, though not of its codification stricto sensu. Whatever 
course the Commission decided to adopt, it should take 
care not to change the general sense of the provisions of 
the 1951 and 1954 Conventions.

41. With regard to draft article 7, like Ms. Escarameia 
he had some concerns about the wording, although they 
differed from hers. In his view, the phrase “reasonable and 
objective examination” was perfectly appropriate in the 
circumstances. The more detailed the requirements, the 
more ways States would find of bypassing the intended 
effect; conversely, by couching the requirement in general 
terms, the draft articles might well provide more effective 
protection for the aliens concerned. The same went for 
the word “group”: the more flexible the language of the 
draft article, the more effective the prohibition of collec-
tive expulsion would be. 

42. There might also be a case for reversing the order of 
paragraphs 1 and 2. Paragraph 3, meanwhile, was exces-
sively high-minded. Realistically, provision should be 
made for situations in which nationals of States engaged 
in armed conflict with the host State might be expelled, if 
that was the only, or the most effective, way of ensuring 
their protection from popular vengeance. After all, it was 
better to be expelled than exterminated.

43. He therefore recommended that, while draft arti-
cles 3, 4 and 7 should be referred to the Drafting Com-
mittee, it would be premature to refer draft articles 5 

and 6 to that subsidiary body, for a reason of principle, 
namely that the whole issue of the expulsion of refugees 
and stateless persons should be considered in depth by 
the Commission in plenary session, perhaps following 
the establishment of a working group that could briefly 
consider the main issues. The need to protect refugees 
and stateless persons must be balanced against the need 
to protect the integrity of the relevant provisions of the 
1951 and 1954 Conventions. He intended no criticism 
of the report; he merely felt that the full Commission 
should give more thought to the principles involved 
before the text of draft articles 5 and 6 was referred to 
the Drafting Committee.

44. Mr. AL-MARRI, after thanking the Special Rappor-
teur for his excellent report, said that, although the right 
of expulsion was a sovereign right of the State, it was not 
absolute, since States were obliged to act within the limits 
prescribed by international law, as stated in draft article 3, 
paragraph 2. The report mentioned a number of general 
principles, particularly in relation to regional human 
rights case law, under which States were prohibited from 
the collective or arbitrary expulsion of refugees or state-
less persons and were obliged to observe the principles 
of non-discrimination and respect for the basic rights 
of the person expelled. Moreover, in expelling an alien, 
a State was required to respect its own laws and appli- 
cable international rules. In that connection, the phrase 
“for exceptional reasons” in draft article 4 required fur-
ther clarification. 

45. The report rightly distinguished between refugees 
and asylum seekers: whereas the status of the former was 
determined by international law, regional asylum seeking 
was governed by internal law. The Commission should 
undertake a careful study of the rules governing the expul-
sion of persons in both categories. As for the exceptions 
to the principle prohibiting the expulsion of a refugee, 
although national security and public order constituted 
possible exceptions to the rule, other categories might be 
added, including combating terrorism. That was reflected 
in draft article 5.

46. Draft article 6 rightly set out the principle that the 
expulsion of stateless persons should be prohibited. Since 
the expulsion of a stateless person was different from that 
of an alien, however, in that it would not be easy to find 
a country willing to accept a stateless person, the pro-
posed wording of paragraph 2 was not satisfactory, and 
amounted to progressive development of international 
law. In that connection, he wondered what the position 
would be if a person deported to his country of origin was 
exposed to harassment owing to his or her ethnic origin, 
religion or political opinions. The Commission should 
seek an alternative solution. 

47. As for draft article 7, he commended the discussion 
in the report of State practice and jurisprudence governing 
the prohibition of collective expulsion in both peacetime 
and time of war. On that basis, he found the text of the 
draft article generally acceptable. Collective expulsions 
should be prohibited; instead, each case should be consid-
ered on its merits and individuals should be expelled only 
if they constituted a threat to the State.
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48. Mr. DUGARD, after congratulating the Special 
Rapporteur on an informative, thorough and thoughtful 
report, said that he wished, nonetheless, to draw attention 
to a number of issues, some of which had already been 
raised by Ms. Escarameia and Mr. Pellet. First, he noted 
that paragraphs 7 and 22 of the report referred to restric-
tions on the right to expel aliens imposed by erga omnes 
and jus cogens rules and by peremptory norms. Consid-
eration should, however, be given to the fact that such 
restrictions were most frequently imposed by customary 
norms of international law, which did not necessarily con-
stitute peremptory norms.

49. With regard to draft article 5, he fully endorsed the 
views expressed by Mr. Pellet and Ms. Escarameia: it 
would be very unfortunate to include a reference to ter-
rorism in the draft article. The principal difficulty lay in 
the inability of the international community to agree on 
a definition of the term “terrorism”, and, in that connec-
tion, he looked forward to hearing from Mr. Perera, who 
was deeply involved in the efforts by the Sixth Commit-
tee to come up with a comprehensive definition. States 
abused the term for political purposes and even the 
Security Council, in its wisdom, was prepared to use the 
term in the absence of an agreed definition. The report 
mentioned Security Council resolution 1373 (2001) of 
28 September 2001 in that connection, but others, such 
as Security Council resolution 1465 (2003) of 13 Febru-
ary 2003, were of equal importance. If the Special Rap-
porteur felt it necessary to cite examples of exceptional 
cases constituting a threat to national security, he need 
look no further than the core crimes listed in the Rome 
Statute of the International Criminal Court.

50. The report should also, in his view, have paid 
much more attention to the question of whether a State 
had the right to deport a holder of dual or multiple 
nationality. Dual nationality was a fact of international 
life, and was not contrary to international law, yet the 
practice persisted of deporting political dissidents or 
other groups considered undesirable. Political dissi-
dents had been expelled from South Africa under the 
apartheid regime. In that connection, the Commission 
should consider whether it should support the inclusion 
in the draft articles of the “genuine link” principle of 
the Nottebohm case. 

51. Similarly, even though the United States Supreme 
Court had ruled the practice unconstitutional as long ago 
as the nineteenth century, some countries used denation-
alization as a punishment and as a prelude to expulsion. 
Although it was frequently the case that no other State 
was prepared to accept such a person, denationalization 
was seen by some States as providing a licence for expul-
sion. Political dissidents had been stripped of their nation-
ality in the Soviet Union in the 1930s, as had the German 
Jews in 1941; some 8 million black South Africans had 
suffered that fate in the 1970s and 1980s. That phenom-
enon, too, was not dealt with adequately in the present 
draft articles.

52. He would be happy for the draft articles to be 
referred to the Drafting Committee, subject to further 
consideration of his suggestion concerning the problems 

of dual or multiple nationality and deprivation of nation-
ality in connection with the expulsion of aliens.

The meeting rose at 11.35 a.m.
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[Agenda item 7]

third rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the Spe-
cial Rapporteur’s third report on the expulsion of aliens 
(A/CN.4/581).

2. Mr. SABOIA said that he agreed with the approach 
adopted in the report, namely, that the right of expulsion 
should be defined as a right of the State, but not as an 
absolute right, since it must be exercised within the limits 
set by international law. The Special Rapporteur distin-
guished between the limits deriving from the international 
legal order, as referred to in draft article 3, paragraph 2, 
and the limits or obligations specific to particular areas 
of international law forming part of the conditions for the 
exercise of the right of expulsion. In the light of the dis-
cussion at the preceding meeting, account must be taken 
of the comment by Ms. Escarameia, who had stressed that 
human rights rules must not be regarded as external to 
the international legal system and that they must therefore 
be seen not only as determining the exercise by the State 
of its right to expel aliens, but also as affecting the con-
tent of that right. In his own view, consideration should 
also be given to the possibility of including a reference in 
paragraph 2 to the peremptory norms of international law, 
mentioned by the Special Rapporteur in paragraph 22 of 
his report.

3. Draft article 3, paragraph 2, would be more explicit, 
and more normative, if, as Mr. Pellet had proposed, it con-
tained the words “in accordance with the draft articles” 
and a reference to the applicable treaty rules and rules of 
general international law.
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4. Draft article 4, paragraph 2, should be stricter in stat-
ing exceptions to the general rule prohibiting the expul-
sion of nationals. In that connection, the Commission 
might use the wording of human rights instruments such 
as the African Charter on Human and Peoples’ Rights, as 
referred to in paragraph 54 of the report. Mr. Pellet had 
rightly pointed out with regard to paragraph 2 that more 
attention should be paid to dual nationals. Mr. Dugard had 
also made an important comment on denationalization 
and the tragic consequences it might have, since, in Han-
nah Arendt’s words, it deprived the persons concerned “of 
the right to have rights”.285

5. With regard to refugees and the general principle 
of the prohibition of their expulsion, draft article 5 was 
generally acceptable. As to the explanations given in the 
report, a distinction could, of course, be made between 
the institution of asylum, which had an individual conno-
tation, and the concept of refugee, which had taken on a 
more collective connotation, but, for practical reasons, the 
term “asylum seekers” had come to mean persons, often 
in large numbers, who were fleeing situations of conflict, 
disaster or civil strife and who were in need of immedi-
ate protection. They had to be able to have their claim to 
refugee status given fair consideration and that could take 
some time. Perhaps paragraph 2 should expressly men-
tion the principle of non-refoulement. In that connection, 
it would be useful for the Commission to have the advice 
of or a briefing by an international protection officer from 
the Office of the United Nations High Commissioner for 
Refugees, who might provide more detailed information, 
at the next session, on the relevant standards applicable to 
refugees and asylum seekers.

6. Referring to draft article 6 on the non-expulsion of 
stateless persons, the word “lawfully” should be retained 
because there was nothing to prevent a stateless person 
from having his presence in the host State recognized 
by that State. Both draft article 5 and draft article 6 were 
useful, but Mr. Pellet had been right to say that, if those 
articles were retained, the terminology of the 1951 Con-
vention relating to the Status of Refugees and the 1954 
Convention relating to the Status of Stateless Persons 
should be used. He personally was also not in favour of 
the inclusion of the word “terrorism” in those two articles, 
since terrorist acts or activities were covered by the words 
“threat to national security”.

7. In draft article 7 on the prohibition of collective 
expulsion, the words “demonstrated hostility towards the 
receiving State” in paragraph 3 were too subjective and it 
would be better to use wording along the following lines: 
“engaged in hostile activities or behaviour towards the 
receiving State”.

8. Still referring to collective expulsions, he had been 
surprised to read the last footnote in paragraph 113 of the 
report, relating to the reply by Brazil to a questionnaire 
from the Rapporteur of the Organization of American 
States on migrant workers and their families, which stated 
that “Brazil gave a rather lengthy reply in order to obscure 
the fact that, under its legislation, it is possible to practise 

285 H. Arendt, The Origins of Totalitarianism, London, George Allen 
& Unwin, 1962, p. 296.

collective expulsion”. Although he acknowledged that the 
Brazilian reply was not straightforward, he saw no basis 
for the Special Rapporteur’s assumption with regard to 
the intention of that reply and considered that it might 
be helpful to clear up some of the points that might have 
given rise to that misunderstanding. First of all, what was 
known in Brazil as an “expulsion” was a specific measure 
taken against an individual who had committed an offence 
or who was regarded as a threat to national security or 
public order; it was thus a penalty involving a prohibition 
on entering the national territory. That was more clearly 
indicated in the rest of the reply, which could be found on 
the Internet, since expulsion procedures were individually 
considered by a competent judge. Account must also be 
taken of the provisions of the Brazilian Constitution and 
the fact that the American Convention on Human Rights: 
“Pact of San José, Costa Rica” expressly prohibited col-
lective expulsions. Brazil was a party to that Convention 
and had recognized the competence of the Inter-American 
Court on Human Rights to consider individual cases.

9. In conclusion, he congratulated the Special Rappor-
teur on his work and said that he was in favour of refer-
ring the draft articles to the Drafting Committee.

10. Mr. VARGAS CARREÑO said that he fully agreed 
with the rules the Special Rapporteur had proposed by way 
of an introduction in Part One of his report on general prin-
ciples. Like the Special Rapporteur, he thus considered that 
the right of the State to expel aliens from its territory was 
confirmed in positive international law, but must be exer-
cised in conformity with other basic rules of international 
law or, in other words, as the Special Rapporteur stated, 
that the right to expel was a right inherent in State sover-
eignty, even if it was not an absolute right, since it must be 
exercised within the limits set by international law. Such 
limits derived from general international law, as embod-
ied in treaties, international custom and the general legal 
principles that required a State not to act arbitrarily, but in 
good faith and rationally. Such limits were, however, also 
defined in specific instruments, especially in the areas of 
international human rights law, international humanitarian 
law and international refugee and migrant worker law.

11. He therefore endorsed draft article 3 as proposed 
by the Special Rapporteur on the right of expulsion, even 
if its paragraph 2 could be improved. The Commission 
might adopt Mr. Pellet’s suggestion of indicating that 
expulsion must be carried out in accordance with the rules 
stated in the draft articles. It would also be advisable to 
maintain the principle that expulsion must be in conform-
ity with the basic principles of international law. In any 
event, those principles had their source in international 
human rights law, based on the relationship of the State 
with persons in its territory rather than with other States, 
and the element of good faith was therefore not unneces-
sary and must be retained as one of the rules on which the 
expulsion of an alien had to be based.

12. It was very important that the draft articles should 
contain a provision relating to the prohibition of the expul-
sion of nationals, which was, unfortunately not a thing of 
the past: in Chile, for example, during the military regime 
in place under General Pinochet until the 1990s, hundreds 
of Chileans had been administratively expelled from their 
country simply for having been political dissidents. That 
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must not happen again, in any part of the world. The pro-
hibition of the expulsion of nationals was the corollary, or 
other side of the coin, of the right of all persons to live in 
their country, an absolute and unconditional right recog-
nized in international instruments, such as article 22, para-
graph 5, of the American Convention on Human Rights: 
“Pact of San José, Costa Rica”, article 3, paragraph 1, of 
Protocol No. 4 to the European Convention on Human 
Rights and other texts, such as article 12, paragraph 4, of 
the International Covenant on Civil and Political Rights 
and article 12, paragraph 2, of the African Charter on 
Human and People’s Rights.

13. A person’s right not to be expelled from his country 
undoubtedly involved a link of nationality with the State 
in question. Even though international law recognized dual 
nationality, the draft articles did not have to contain a pro-
vision on the situation of dual nationals, especially if what 
was to be protected was the right of every person not to be 
expelled from the territory of the State whose nationality he 
held, whatever the origin of that nationality. As Mr. Pellet 
had recalled at the preceding meeting, many such expul-
sions that had taken place in the past had concerned per-
sons with dual nationality. The only exceptions to that right 
related to extraditions in the case of countries that allowed 
the extradition of nationals or in the case of the execution 
of a sentence such as banning, which might be provided 
for instead of a custodial sentence. None of those situations 
must, however, be regarded as an expulsion and, in order to 
make that right absolute, no exceptions should be allowed, 
and paragraph 2 of article 4 should therefore be deleted and 
paragraph 3 redrafted in order to guarantee persons who 
did not reside in the territory of the State of which they 
were nationals the right to return to that State, either on 
their own initiative or at the request of the receiving State.

14. Draft articles 5 and 6 on non-expulsion of refugees 
and stateless persons were generally satisfactory. Particu-
larly as far as refugees were concerned, they reflected the 
principle of non-refoulement provided for in the 1951 
Convention, as supplemented by later instruments such 
as the 1984 Cartagena Declaration,286 which even allowed 
the principle of non-refoulement to be regarded as a rule 
of jus cogens.

15. Like other members of the Commission, he con-
sidered that the provision must not refer expressly to ter-
rorism, a problem that had not yet been conventionally 
defined. The grounds of national security or public order 
referred to in paragraph 1 of draft articles 5 and 6 should 
suffice to meet any concern that might arise in that regard.

16. Draft article 6, paragraph 2, was a truly important 
provision that formed part of the progressive develop-
ment of the law and filled a legal vacuum.

17. The prohibition of collective expulsions, as dealt with 
in draft article 7, must apply both in time of peace and in 
periods of armed conflict. Collective expulsions had been 

286 Adopted at the Colloquium on the International Protection 
of Refugees in Central America, Mexico and Panama: Legal 
and Humanitarian Problems, held in Cartagena, Colombia, 
19–22 November 1984; the text of the conclusions of the declaration 
appears in OEA/Ser.L/V/II.66 doc. 10, rev.1. OAS General Assembly, 
fifteenth regular session (1985), resolution approved by the General 
Commission held at its fifth session on 7 December 1985.

supported by doctrine in the nineteenth and early twentieth 
centuries, but, at present, the main regional instruments, 
such as article 22, paragraph 9, of the American Conven-
tion on Human Rights: “Pact of San José, Costa Rica”, 
article 4 of Protocol No. 4 to the European Convention on 
Human Rights and article 12, paragraph 5, of the African 
Charter on Human and People’s Rights, categorically pro-
hibited collective expulsions of aliens, without making any 
distinction between time of peace and time of war. That was 
provided for in article 22, paragraph 1, of the International 
Convention on the Protection of the Rights of All Migrant 
Workers and Members of their Families, which also con-
tained an interesting provision stating that: “Each case of 
expulsion shall be examined and decided individually.” For 
those reasons, draft article 7, paragraph 1, must be retained, 
even if the situation of migrant workers and members of 
their families could, in view of its particular importance, be 
the subject of a separate paragraph of draft article 7.

18. The definition of collective expulsion contained in 
draft article 7, paragraph 2, was satisfactory, but para-
graph 3 should be deleted. It was not easy to determine 
that a group as such had demonstrated hostility to the 
receiving State and that provision could give rise to sub-
jective interpretations. In any event, a reasonable and 
objective examination of the particular situation of each 
of the aliens forming the group provided for in para-
graph 1 might be enough protect the legitimate rights and 
meet the concerns of the receiving State while protecting 
the rights of the aliens concerned.

19. He was in favour of referring the proposed draft arti-
cles to the Drafting Committee.

20. Mr. PERERA said that, in his third report, the Spe-
cial Rapporteur discussed the basic principles of interna-
tional law relating to the expulsion of aliens and described 
the approach he had adopted in preparing the draft articles 
as the building of a structure that struck a balance between 
the right of expulsion as an attribute of State sovereignty 
and the exercise of that right on the basis of respect for 
human rights and human dignity. Draft article 3 reflected 
that attempt to strike a balance between the right of expul-
sion and the ways it was exercised. In general, he endorsed 
that draft article.

21. With regard to draft article 4, he agreed with the 
opinion of some members that the principle of the non-
expulsion of nationals must be stated categorically and 
absolutely as allowing for no derogation. The cases of 
the extradition or handing over of nationals must be dis-
tinguished from the exercise of the right of expulsion. In 
that connection, as had been suggested, the question of 
dual nationality might be worth studying. It was a grow-
ing problem that gave rise to rather complex questions. It 
might be discussed in the framework of draft article 4 or, 
as Mr. Pellet had proposed, dealt with in a separate article.

22. Draft articles 5 and 6 stated the rule that, in general, 
refugees and stateless persons could not be expelled. 
Those provisions were in keeping with the general pro-
tection granted to those categories of persons in the 1951 
Convention relating to the Status of Refugees and the 
1954 Convention relating to the Status of Stateless Per-
sons and they belonged in the draft articles. In the case 
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of exceptions to the rule, the draft articles reflected the 
two criteria provided for in the above-mentioned Conven-
tions, namely, national security and public order, which 
had long been recognized. The key question raised by 
the report under consideration related to the possibility 
of making terrorism a third criterion in view of the grave 
danger which it constituted for the international commu-
nity and which had not existed in all its present forms and 
manifestations in the 1950s when the two Conventions 
had been drafted. While conceding that terrorism could 
be considered as a danger to national security and public 
order, the Special Rapporteur made convincing arguments 
in favour of separate treatment of that problem. He referred 
to Security Council resolution 1373 (2001) of 28 Septem-
ber 2001, which had been adopted under Chapter VII of 
the Charter of the United Nations and imposed obliga-
tions that bound States both before and after the granting 
of refugee status in order to guarantee that asylum seek-
ers were not involved in terrorist activities. The obligation 
to prevent the improper use of refugee status for terrorist 
purposes had originated in the Declaration to Supplement 
the 1994 Declaration on Measures to Eliminate Interna-
tional Terrorism,287 adopted by the General Assembly in 
its resolution 51/210 of 17 December 1996, which, for 
the first time, made it an obligation for States to ensure, 
before granting refugee status, that the asylum seeker 
had not participated in terrorist acts, and, after granting 
refugee status, to ensure that this status was not used to 
commit terrorist acts against other States or their citizens. 
Those obligations must, of course, be implemented on 
the basis of respect for international human rights stand-
ards. A practically identical provision was to be found in 
article 7 of the draft comprehensive convention on inter-
national terrorism now being negotiated. From the point 
of view of progressive development, a definite trend was 
thus taking shape in the practice of States as reflected in 
General Assembly declarations, Security Council resolu-
tions and the draft conventions being negotiated on the 
use of refugee status for terrorist purposes. In the context 
of the draft articles under consideration, however, the use 
of the generic term “terrorism” as a ground for derogating 
from the principle, without reference to specific serious 
offences, might create more problems than it would solve.

23. There were two options the Commission could con-
sider in that regard. It could either use the term “terror-
ism” in relation to certain offences as defined in generally 
accepted multilateral conventions on the suppression of 
terrorism, or it could adopt the less ambitious and direct 
approach of incorporating the concept of terrorism in 
“national security” and “public order”, with a detailed 
commentary on trends in the use of refugee status for ter-
rorist purposes. That would facilitate interpretation and 
application in the context of changes in the way the terms 
“national security” and “public order” were being used 
as derogations from the principle of the non-expulsion of 
refugees.

24. As to draft article 7, the Special Rapporteur pro-
vided a great deal of useful documentation in his report 
on the implementation of the principle of the prohibition 
of collective expulsions in time of peace and in time of 
war. He was to be commended on the explicit reference to 

287 General Assembly resolution 49/60 of 9 December 1994.

“migrant workers and members of their families”, since 
protection was granted to that category of persons by arti-
cle 22 of the International Convention on the Protection of 
the Rights of All Migrant Workers and Members of their 
Families. Because of the vulnerability of those categories 
of persons, who must be better protected, he agreed with 
Ms. Escarameia’s proposal that there should be a separate 
provision on the question.

25. Mr. Petrić thanked the Special Rapporteur for his 
report, whose basic premise he endorsed. A close study 
of relatively recent cases of expulsions that had taken 
place since the Second World War in Europe might help 
shed some light on the topic. He was thinking, for exam-
ple, of the collective expulsions authorized by the Pots-
dam Agreement of 2 August 1945,288 and those to which 
Mr. Dugard had referred at the preceding meeting and 
which South Africa had carried out during the apart-
heid period after stripping the persons concerned of their 
nationality.

26. The Special Rapporteur indicated that the right to 
expel aliens was a sovereign right of the State, but that 
the State was not authorized to expel its own nationals 
(draft article 4). Could it be considered that the collec-
tive expulsion of nationals was implicitly covered by draft 
article 4? He also referred to so-called “population trans-
fers”, which were in fact collective expulsions. 

27. With regard to draft article 3, he did not share 
Ms. Escarameia’s opinion concerning the distinction 
the Special Rapporteur had drawn between primary and 
secondary rules. The victims of expulsion enjoyed their 
fundamental rights, which were of the same nature as the 
rights of the State to expel aliens, but, in specific cases of 
expulsion, the fundamental rights of the individual placed 
procedural limits on the fundamental right of the State to 
expel. The Special Rapporteur had not tried to establish a 
hierarchy between the right of the State to expel and the 
fundamental rights of the individuals expelled. He also 
agreed with Mr. Pellet’s comments on draft article 3: mere 
“respect for the basic principles of international law” was 
not enough and might, to some extent, cause confusion. It 
would therefore be better to adopt the wording proposed 
by Mr. Pellet and endorsed by Mr. Vargas Carreño and 
Mr. Saboia, namely, “in accordance with the rules stated 
in the present draft articles”.

28. He agreed with the principles embodied in draft 
article 4, paragraphs 1 and 2, but considered that the pro-
cedural guarantees applicable to the expulsion of an alien 
should also be applicable to the consent of the receiving 
State as a condition for the lawfulness of the expulsion. 
He was nevertheless in favour of referring draft articles 3 
and 4 to the Drafting Committee. 

29. Like other members of the Commission, he was 
of the opinion that draft articles 5 and 6 were not really 
necessary, since the specific problems of refugees and 
stateless persons were well covered in the 1951 and 
1954 Conventions. In fact, the Commission must take 
a decision of principle: if it wanted to adopt a position 
de lege lata, those two draft articles were unnecessary, 

288 British and Foreign State Papers, vol. 145, p. 852.
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but, if it wanted an approach de lege ferenda, a new text 
was necessary and the reference to terrorism should be 
retained because it was a fact of life in the modern-day 
world, despite the lack of a legal definition. Its absence 
from the draft articles might be interpreted a contrario 
as meaning that expulsion did not apply to terrorists. He 
was nevertheless in favour of the deletion of those two 
draft articles.

30. As to draft article 7, he supported Ms. Escarameia’s 
proposal for a separate provision on migrant workers. 
Referring to paragraph 114 of the report and the footnotes 
thereto, the Special Rapporteur attached too much impor-
tance to the number of persons expelled in determin-
ing whether a collective or an individual expulsion was 
involved. In his own view, it was not so much the number 
of persons concerned as the lawfulness of the procedure 
that must be taken into account in distinguishing between 
the two.

31. At the end of draft article 7, paragraph 3, the words 
“taken together as a group, they have demonstrated hos-
tility towards the receiving State” should be deleted or 
redrafted because they had a connotation of collective 
guilt or collective punishment. It would be better to stress 
the idea that, even in the event of armed conflict, the col-
lective expulsion of aliens was unacceptable. He never-
theless agreed that draft article 7 should be referred to the 
Drafting Committee.

32. Mr. McRAE thanked the Special Rapporteur for 
his report, which shed good light on the practice of 
States in respect of expulsion. Although he agreed with 
the basic principle stated in draft article 3, paragraph 1, 
he thought that the words “fundamental principles of 
international law” introduced unnecessary complexity. 
Like Mr. Pellet, moreover, he considered that the dis-
tinction between primary and secondary rules was not 
really necessary because it gave the impression that cus-
tomary international law in general was not taken into 
account. In his view, reference should be made simply 
to international law, and not only to the draft articles, 
since this emphasized that the right of expulsion was 
not unlimited. 

33. Draft article 4 related to the expulsion of nationals 
and he wondered why that question was dealt with in draft 
articles on the expulsion of aliens. In that connection, he 
agreed with Mr. Dugard, who was of the opinion that, if 
the Commission wanted to include nationals in the draft 
articles, it should discuss the question of denationaliza-
tion prior to expulsion and then deal specifically with 
the situation of persons with dual nationality or multiple 
nationalities.

34. Like Mr. Pellet and Mr. Petrić, he thought that 
the inclusion of some provisions of the 1951 and 1954 
Conventions in draft articles 5 and 6 might create some 
confusion; it would suffice to say that the expulsion of 
refugees was governed by the 1951 Convention and the 
expulsion of stateless persons, by the 1954 Convention. 
Draft article 4, paragraph 2, was also somewhat problem-
atic because, if reference was to be made to “exceptional 
reasons”, it must at least be explained what those excep-
tional reasons were.

35. In draft article 5, the Special Rapporteur proposed 
that reference should be made to terrorism. In his own 
view, “grounds of national security or public order” 
included “grounds of terrorism”, but the real question was 
whether the Commission wanted to include a reference to 
terrorism in the draft articles or whether it preferred that 
States should do so. If it did not do so, States would. It 
was therefore better for the Commission to do so because 
it could thus circumscribe the issue, as Mr. Perera had 
indicated.

36. The fact of applying draft article 6 only to stateless 
persons “lawfully” in the territory of a State gave rise 
to a problem because stateless persons “unlawfully” in 
the territory of a State should also benefit from protec-
tion. The question was whether the same type of protec-
tion should be provided. A distinction should be drawn 
between those two types of stateless persons, but with-
out excluding those in an unlawful situation from the 
draft articles.

37. He agreed with the reservations expressed with 
regard to draft article 7, paragraph 3, on measures of 
collective expulsion in the event of armed conflict. The 
Commission must not depart from the fundamental prin-
ciple that expulsion had to be applied on an individual 
basis. A general provision thus worded would make it 
possible to target groups in which some members might 
have engaged in hostile activities. If the Commission 
followed Mr. Pellet’s reasoning that collective expul-
sion might be in the interest of the group, it would have 
to be clearly stated that it was justified in order to pro-
tect the group.

38. In conclusion, he agreed that draft articles 3 and 7, 
and draft article 4, could be referred to the Drafting Com-
mittee if the Commission was of the opinion that the case 
of nationals should be included. Draft articles 5 and 6 
could be referred to the Drafting Committee as well, sub-
ject to the reservation he had mentioned concerning the 
conventions on refugees and stateless persons.

39. Mr. CAFLISCH thanked the Special Rapporteur 
for his report, whose rigour and attention to practice he 
greatly appreciated. With regard to terminology, he won-
dered whether the word “non-expulsion” might not be 
replaced by the words “prohibition of expulsion” or “pro-
hibition on expelling”.

40. Draft article 4, which related to the prohibition of 
expulsion by a State of its own nationals, raised the ques-
tion of dual nationals, as well as that of denationalization 
prior to expulsion. Those two questions would have to be 
settled either in draft article 4 or in one or two separate 
provisions. Basically, he could not yet see how the prob-
lem of dual nationality was to be solved. Denationaliza-
tion prior to expulsion must quite simply be prohibited. 
Exceptions to the prohibition of the expulsion of nation-
als should, moreover, be defined as precisely as possible. 
The words “for exceptional reasons” did not fully meet 
that requirement. He nevertheless agreed on the need, as 
provided for in draft article 4, paragraph 2, not to expel 
nationals, even “for exceptional reasons”, unless the 
receiving State so consented.
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41. He appreciated the explanations that preceded draft 
article 5 on the expulsion of refugees, as well as the rela-
tive precision of the wording describing the reasons allow-
ing a State to derogate from the prohibition on expelling 
a refugee, but he had not yet decided whether terrorism 
should be mentioned, although Mr. Pellet’s arguments in 
that regard were quite interesting.

42. Referring to draft article 7 on collective expulsions, 
he welcomed the way in which the Special Rapporteur 
dealt with the question of the expulsion of enemy nation-
als in time of conflict, i.e. “prudently”. Despite wording 
that was somewhat inexact, such as “they have demon-
strated hostility” and “taken together as a group”, draft 
article 7, paragraph 3, was generally acceptable.

43. Subject to his comments on draft article 4, he agreed 
that draft articles 3 to 7 could be referred to the Drafting 
Committee.

44. Mr. PELLET, referring to the condition relating to 
the consent of the receiving State laid down in draft arti-
cle 4, paragraph 2, said that, when an alien was expelled, 
he was either sent home or the approval of the receiving 
State was required. In any event, that alternative should 
be referred to somewhere; hence, as far as aliens were 
concerned, paragraph 2 did not belong in draft article 4.

45. Mr. KAMTO (Special Rapporteur) said that the des-
tination of the person expelled would be dealt with later. 
With regard to the expulsion of nationals by a State, preci-
sion was necessary and a provision to that effect must be 
included in the draft articles.

46. Mr. GAJA said that the Special Rapporteur’s third 
report contained a number of useful proposals which did 
not contest the principle that a State was authorized to expel 
aliens, but tended to impose some restrictions designed to 
provide greater protection for the individuals concerned. 
Restrictions applicable to expulsion should be affirmed 
in the same paragraph as the right of the State. The Com-
mission did not have to look for the basis for those restric-
tions in general international law or the general principles 
of law. It could simply identify a general trend in favour 
of such restrictions in human rights instruments and the 
practice of the relevant treaty bodies.

47. Although he agreed with the tenor of draft arti-
cle 4, paragraph 1, he had some reservations about the 
exception provided for in paragraph 2. He could under-
stand that, in some cases, the presence in the territory 
of a State of a former emperor or dictator might be a 
security risk, but such exceptional situations were not 
important enough to be mentioned. Moreover, since 
most human rights instruments prohibited the expulsion 
of nationals, none of them clearly provided for excep-
tions, and practice in relation to exceptions was limited, 
if not nonexistent, he would prefer draft article 4, para-
graph 2, to be deleted, thereby supporting the position 
of some of the speakers who had preceded him, but per-
haps not for the same reasons. As Mr. Caflisch had sug-
gested, one should consider whether the prohibition of 
expulsion should not be extended to persons who were 
not nationals, but who were closely linked to the State 
concerned. Draft article 6 on non-expulsion of stateless 

persons was designed to protect stateless persons, but 
only to a certain extent. However, a specific provision 
prohibiting expulsion in certain cases ought to go farther 
than the 1954 Convention. In the views it had adopted 
in 1996 in Stewart v. Canada, the Human Rights Com-
mittee had cited a number of cases in referring to arti-
cle 12, paragraph 4, of the International Covenant on 
Civil and Political Rights, which provided that “[n]o 
one shall be arbitrarily deprived of the right to enter his 
own country”, without expressly mentioning nationality. 
The Human Rights Committee referred to “nationals”, 
but also to persons having “special ties to or claims in 
relation to a given country”. The Human Rights Com-
mittee also included “long-term residents”, “nationals of 
a country who have there been stripped of their national-
ity in violation of international law and … individuals 
whose country of nationality has been incorporated into 
or transferred to another national entity whose national-
ity is being denied them” and finally referred to long-
term immigrants [paras. 12.1 to 12.8 of the decision]. 
That list of special cases was in no way exhaustive and 
should be completed. 

48. In paragraphs 41 and 42 of his report, the Special 
Rapporteur referred in the context of nationality to the 
existence of family ties as grounds for the prohibition of 
expulsion. That question should be considered separately 
because it also related to immigrants who had been resid-
ing in the country for a relatively short time. He did not 
understand why reference was made in paragraph 46 to the 
practice of certain countries that did not expel the persons 
in question, on ethnic and other grounds, as being closely 
linked to the majority of nationals. That restriction was 
based only on the internal law of certain States, so that 
no general conclusion could be drawn. It also reflected a 
nationalistic approach that was not unlawful, but should 
not be encouraged.

49. He supported the principle of the prohibition of col-
lective expulsion in time of peace and the way it was set 
out in draft article 7. He nevertheless considered that the 
risks frequently run by persons, particularly large num-
bers of persons, who were subjected to collective expul-
sion should be emphasized more than had been done in 
the commentary. The tragic cases that had occurred over 
the years showed that such persons were often treated 
inhumanely and even lost their lives.

50. Mr. HASSOUNA said that he agreed with the struc-
ture of draft article 3, which struck a balance between the 
right of the expelling State and the rights of the expelled 
person. Thus, paragraph 1 recognized the right to expel 
an alien as an established principle of international law, 
while paragraph 2 restricted the exercise of that right 
under the principles of international law. In that context, 
it was indicated that the State must act in good faith and 
on the basis of respect for its international obligations. In 
his view, a general reference to international law might be 
enough, but, if more precision was required, a reference 
to the fundamental rights of the expelled persons might 
be added. 

51. With regard to draft article 4 on non-expulsion by 
a State of its nationals, he was grateful to the Special 
Rapporteur for having used the terms “ressortissant” and 
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“national” of a State as synonyms, thus taking account 
of the comments made by various members of the Com-
mission during the consideration of the second report.289 
Noting that draft article 4, paragraph 2, referred to the 
possibility for a State to expel its own national “for excep-
tional reasons”, he said that this rather vague term should 
be clarified and explained in order to prevent any kind of 
abuse. According to draft article 4, paragraph 3, a person 
expelled from his own country had the right to return to 
it at any time at the request of the receiving State, but he 
thought that the right of return should also be granted in 
the case where the ground for the expulsion had ceased to 
exist, for example, if there was no longer any reason for 
the expulsion because new evidence had been uncovered 
in the context of legal proceedings.

52. He welcomed the fact that the two categories of 
persons dealt with in draft article 5 (Non-expulsion of 
refugees) and draft article 6 (Non-expulsion of stateless 
persons) had been included in the draft articles despite the 
existence of a statute or legal regime applicable to them 
in treaty law and customary international law. The draft 
articles on the expulsion of aliens could supplement those 
specific legal regimes without contradicting them.

53. Draft article 5, paragraph 1, included reasons of 
“national security” and “public order” as grounds for the 
expulsion of a refugee, but the meaning of those terms 
was broad enough to cover any act of terrorism of which a 
refugee might be suspected or guilty. It was therefore not 
necessary to refer specifically to terrorism, particularly as 
international efforts to agree on a definition of terrorism 
had still not been successful. If, however, some members 
considered that the Commission should refer to terrorism 
in its draft articles in order to emphasize the importance of 
that problem at the present time, the term “national secu-
rity” might be explained in the commentary.

54. In draft article 6, paragraph 1, it would be better to 
delete the word “[lawfully]” and distinguish in the com-
mentary between lawful and unlawful residents. He also 
thought that the words “[or terrorism]” should be deleted 
for the reasons he had just explained. In paragraph 2, he 
agreed with the Special Rapporteur’s suggestion that ref-
erence should be made to the intervention of the expelling 
State to find a host State for the expelled stateless person, 
since that was a matter of the progressive development of 
international law.

55. The prohibition of collective expulsions, as dealt 
with in draft article 7 on prohibition of collective expul-
sion, was based on rejection of the concept of collec-
tive guilt that was widely present in international human 
rights law and international humanitarian law. Collec-
tive expulsions were contrary to the provisions of most 
regional human rights conventions, such as the Arab 
Charter on Human Rights, article 26, paragraph 2 of 
which provided that the collective expulsion of aliens 
was prohibited “under all circumstances”. The order of 
the paragraphs of draft article 7 should be inverted so 
that the definition of collective expulsion came before 
its prohibition; the word “reasonable” in paragraph 1 

289 Yearbook … 2006, vol. II (Part One), document A/CN.4/573. See 
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should be replaced or even deleted because of its ambigu- 
ous connotation; and the reference in paragraph 3 to “[f]
oreign nationals of a State… taken together as a group, 
[demonstrating] hostility towards the receiving State” 
should be replaced or amended. Lastly, he agreed with 
the suggestions that particular attention should be paid 
in some draft articles to a number of important and topi-
cal questions as the expulsion of migrant workers, dual 
nationality and denationalization. In conclusion, he sup-
ported the referral of draft articles 3 to 7 to the Drafting 
Committee.

56. Mr. WISNUMURTHI said that the research the 
Special Rapporteur had conducted and his clearly-
worded analysis of State practice, judicial decisions, 
arbitral awards and opinio juris had enabled him to 
understand the bases on which the five draft articles had 
been prepared. In that regard, however, he considered 
that draft article 3, paragraph 2, on the right of expulsion 
did not sufficiently reflect the different limitations men-
tioned by the Special Rapporteur. Of course, mentioning 
all of them would overload the paragraph. In order to 
solve that problem, there were three possibilities: first, 
delete the second sentence of paragraph 2 and keep only 
the first; secondly, delete the second sentence, keep the 
first and add a provision, perhaps a new paragraph 3, 
referring to pacta sunt servanda, good faith and the 
requirement of respect for jus cogens; and, thirdly, on 
the basis of what Mr. Pellet had proposed, amend para-
graph 2 by stating simply that expulsion must be carried 
out in accordance with the provisions of the treaty or 
convention in question.

57. In draft article 4 on non-expulsion by a State of its 
nationals, the words “for exceptional reasons” in para-
graph 2 were too general and might give rise to mul-
tiple interpretations. Perhaps the Special Rapporteur 
could explain why he had not used the same terms as in 
draft article 5, paragraph 1, i.e. “on grounds of national 
security or public order”, while, in paragraph 55 of his 
report, he used the words “national security”. He there-
fore proposed that the words “for exceptional reasons” 
should be replaced by the words “for reasons of national 
security”.

58. Draft article 4, paragraph 3, confirmed the right of 
a person expelled from his own country to return to his 
country of nationality, only at the request of the receiv-
ing State. Did that mean that, if the receiving State did 
not make such a request, a national could not exercise 
his right to return to his country of nationality? Perhaps 
the Special Rapporteur could clarify that point. Still with 
regard to draft article 4, he agreed with Mr. Pellet and 
Mr. Dugard that the Special Rapporteur should broaden 
the scope of the provisions on non-expulsion of nationals 
to include persons with dual or multiple nationality.

59. Referring to draft article 5 on non-expulsion of refu-
gees, he agreed with the Special Rapporteur’s arguments 
in paragraph 76 of his report that terrorism justified spe-
cial treatment and that this was the approach taken by the 
international community in dealing with acts of terrorism, 
which were not considered ordinary crimes. That was 
reflected not only in a number of Security Council resolu-
tions, but also in the final document of the 1995 World 
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Summit for Social Development.290 For those reasons, he 
was of the opinion that the words “or terrorism” in draft 
article 5, paragraph 1, should be retained. He neverthe-
less shared the concern of some members that the use of 
the word “terrorism” separately from the words “national 
security” might imply that terrorism was not covered by 
the words “national security”. In order to solve that prob-
lem, he proposed that the words “including terrorism” 
should be added after the words “national security”. 

60. His opinion concerning the need to include the word 
“terrorism” in draft article 5 also applied to draft article 6 
on non-expulsion of stateless persons and, in particular, 
its paragraph 1. He proposed that the square brackets 
around the word “lawfully” should be removed, in con-
formity with the 1951 Convention relating to the Status of 
Refugees and the 1954 Convention relating to the Status 
of Stateless Persons. Paragraph 2 of draft article 6 did not 
give rise to any problems, but he did wonder about the 
words “in agreement with the person” in square brackets. 
In the situation referred to in the second sentence of para-
graph 2, was it really necessary for a State to ask for the 
stateless person’s agreement before it could expel him?

61. Draft article 7 on the prohibition of collective 
expulsion did not give rise to any difficulty. He supported 
Ms. Escarameia’s proposal that, in paragraph 1, the word 
“reasonable” should be replaced by the word “fair”.

62. In conclusion, he agreed that draft articles 3 to 7 
should be referred to the Drafting Committee.

63. Mr. VASCIANNIE said that, according to the Spe-
cial Rapporteur, the right of expulsion was an inherent 
right. States had that right because they were States. 
They could expel persons because they had the “natural” 
right to do so, and it emanated from their sovereignty. 
He was not enthusiastic about that approach, which 
was based on writings and arbitral decisions relating to 
expulsion. He would prefer the right of expulsion to be 
grounded in customary law so that it would then have no 
“inherent” status and would be subjected it to the same 
processes of change and development as other customary 
rules. When reference was made to an “inherent” right, it 
was not known exactly whether it had a special status in 
relation to other rules of law which might in fact restrict 
the right of expulsion. Of course, that was purely a mat-
ter of policy preference and, if the facts led the Special 
Rapporteur to the conclusion that the right of expulsion 
had traditionally been and continued to be regarded as an 
inherent right, the facts must then be respected. In that 
connection, he nevertheless noted that one of the author-
ities in that field, Mr. Goodwin-Gill, tended to regard the 
right of expulsion as a positive right that had developed 
from the practice of States and opinio juris, and not nec-
essarily as an inherent right.291

64. His second general comment related to the ques-
tion of human rights. Noting that, in several parts of his 

290 Report of the World Summit for Social Development  
(Copenhagen, 6–12 March 1995), A/CONF.166/9, Resolution I, Annex 1 
(Copenhagen Declaration on Social Development) and Annex II 
(Programme of Action of the World Summit for Social Development).

291 G. S. Goodwin-Gill, International Law and the Movement of 
Persons between States, Oxford, Clarendon Press, 1978, pp. 21–22.

report, the Special Rapporteur carefully evaluated the 
role of human rights in relation to the right of expulsion, 
he wondered, also from a policy perspective, whether 
more emphasis might not be placed in certain places on 
the impact of human rights developments that had taken 
place since widespread acceptance of the International 
Covenant on Civil and Political Rights. The point was not 
that the Special Rapporteur relied unduly on end-of-cen-
tury State practice, for such practice still had evidential 
weight. He was simply suggesting that the Special Rap-
porteur might place greater emphasis on certain human 
rights, as Ms. Escarameia had pointed out, with more 
details and greater clarity.

65. As to the content of the draft articles, he agreed 
with the wording of draft article 3, paragraph 1, but 
he had some reservations about paragraph 2 because it 
could be considered, as Mr. Pellet had said, that it merely 
stated the uncontroversial point that expulsion must be 
carried out in compliance with the basic principles of 
international law. He personally thought that, quite apart 
from that statement of the obvious, the main problem 
to which that article gave rise was that it was limited to 
saying that a State must act in good faith and in com-
pliance with its international obligations. Perhaps the 
Special Rapporteur should incorporate in the text of that 
draft article some of the specific rules of international 
law that actually limited the right of the expelling State. 
For example, article 13 of the International Covenant on 
Civil and Political Rights provided that an alien lawfully 
in the territory of a State party could be expelled “only in 
pursuance of a decision reached in accordance with law” 
and it embodied safeguards that the expulsion decision 
would be reviewed. Similar wording could be included 
in draft article 3, paragraph 2, to reflect those procedural 
rules, which were important because they were also 
substantive rules. The Special Rapporteur might also 
question whether the exercise of the right of expulsion 
provided for in draft article 3, paragraph 1, should not be 
limited when it was nearly certain that the person being 
expelled would be subjected to torture and other forms 
of inhuman treatment in breach of the Covenant. It might 
be mentioned in the body of draft article 3, paragraph 2, 
or in the related commentary that the State must take 
account of a number of elements before carrying out the 
expulsion of an alien. In some countries, the length of 
residence, conduct and family or community ties were 
examined, as part of the expulsion process, if such el- 
ements had not risen to the level of customary law. Those 
were humanitarian considerations that States should be 
encouraged to bear in mind when they were about to 
hand down an expulsion order.

66. He could support draft article 4 as proposed by the 
Special Rapporteur, but, as part of the codification and 
progressive development of international law, he could 
also support a provision simply stating that a State could 
not expel its nationals. The exception to that rule now set 
out in paragraph 2 was not easy to justify and it was, in 
addition, sharply limited by paragraph 3; those two para-
graphs should therefore be deleted.

67. In draft article 5, the inclusion of a provision relat-
ing to refugees might help strengthen the notion that the 
principle of non-refoulement was part of customary law 



184 Summary records of the second part of the fifty-ninth session

and, consequently, dissuade States from thinking about 
denouncing the 1951 Convention relating to the Status 
of Refugees and the 1967 Protocol. However, Mr. Pel-
let had made the point that deviating from the approach 
adopted in the 1951 Convention might weaken the sys-
tem of protection established by that instrument. The 
Commission therefore had to be cautious in wording 
draft article 5 in order to prevent it from appearing to 
derogate from the regime established by the 1951 Con-
vention and the 1967 Protocol. It was also not necessary 
to keep the words in square brackets in draft article 5, 
paragraph 1; however terrorism was defined, it consti-
tuted a danger to national security and public order and 
was thus already covered. 

68. Draft article 6 was acceptable, provided that the 
terms “lawfully” and “terrorism” were not retained and 
it was specified that, if a stateless person could not find 
anywhere to go or the State expelling him could not find 
a State willing to receive him, he should be authorized to 
remain in the country wishing to expel him. The approach 
taken in draft article 7 was appropriate, but paragraph 3 
could be amended in order better to protect individuals 
and avoid any possibility of collective guilt. In conclu-
sion, he said that he was in favour of referring the draft 
articles to the Drafting Committee, even though he had 
reservations about draft article 3.

69. Mr. NOLTE said that he agreed with most of the 
Special Rapporteur’s views and suggestions and would 
therefore speak only on the points on which his own 
views differed. Like several other members of the Com-
mission, he had some reservations about the methodo-
logical approach adopted by the Special Rapporteur and, 
while he fully endorsed the basic premise stated in draft 
article 3 that the right of a State to expel aliens was not 
absolute, he would explain the limitations applicable to 
the exercise of that right in a slightly different way. The 
main limitations were human rights as derived from trea-
ties and customary international law, including rules of 
jus cogens. He would thus not emphasize, as the Special 
Rapporteur did, the “limits inherent in the international 
legal order” because they basically involved inter-State 
relations, not international law relations between a State 
and an individual. In his opinion, the second sentence of 
draft article 3, paragraph 2, should be amended to read: 
“In particular, the State must respect its obligations arising 
from human rights.” As Mr. Gaja had suggested, more-
over, paragraphs 1 and 2 should be combined in order 
to make the principle a more unitary one. Apart from 
the question of the basis and limits of the right of expul-
sion, he agreed with Ms. Escarameia that the distinction 
between the internal and external limits of the right of 
expulsion did not serve much purpose, and with Mr. Pel-
let and Mr. McRae that the distinction Herbert Hart had 
drawn between “primary rules” and “secondary rules”292 
did not really fit in the present study.

70. With regard to draft article 4, he agreed with the 
principle stated in paragraph 1 that a State could not 
expel its own national, but, like several other members 
of the Commission, he was not sure whether the excep-
tion stated in such vague terms in paragraph 2 (“for 

292 Hart, op. cit. (see footnote 284 above).

exceptional reasons”) was well founded. After all, the 
cases cited by the Special Rapporteur to justify it related 
mainly to extradition, not to expulsion. He was also not 
sure whether the Special Rapporteur was reintroducing 
his initial interpretation of the concept of “ressortis-
sant” in paragraph 43 of his report in order to extend 
the concept of “national”, which had apparently been 
agreed on as being the opposite of that of “alien”. The 
Special Rapporteur used that usual interpretation of the 
concept in paragraph 28 of his report, but the reference 
to the decision of the Human Rights Committee in the 
Stewart v. Canada case (para. 43 of the report) was not 
sufficient. While agreeing that the questions raised by 
Mr. Gaja about the term “national” were worth asking, 
he did not think that they belonged in a draft article relat-
ing to “ressortissants”.

71. Referring to draft articles 5 and 6 relating to refu-
gees and stateless persons, respectively, he supported 
the view expressed by Mr. Pellet and other members 
such as Mr. McRae and Mr. Petrić that the Commis-
sion should not use language different from that of the 
1951 and 1954 Conventions. He did, however, fully 
agree with the principle stated in draft article 7 and 
wished to refer in that regard to certain experiences that 
had not been mentioned in the report. Under the Nazi 
regime, Germany had carried out terrible, inexplicable 
mass expulsions as a prelude to the Holocaust and as 
part of the aggressions it had perpetrated during the 
Second World War. It must also not be forgotten that, 
after the war and as a reaction to the German aggres-
sion, over 10 million Germans had been expelled from 
their homeland. It was of course not a matter of rela-
tivizing German guilt, but it was conceivable that the 
collective expulsions of Germans after 1945 would not 
be justified today. As to the text of the draft article, he 
agreed with the Special Rapporteur’s view, as further 
explained by Mr. Pellet, that the words “reasonable and 
objective examination” in paragraph 1 were better than 
the word “fair”, as suggested by Ms. Escarameia. The 
word “reasonable” was probably more helpful for the 
victims of collective expulsions than the word “fair” 
because it left more room for considerations other than 
legal process. Referring to draft article 7, paragraph 3, 
he shared Ms. Escarameia’s doubts about the words 
“taken together as a group, they have demonstrated 
hostility towards the receiving State”, which were too 
vague and general and thus gave a State engaged in 
armed conflict too easy an excuse for carrying out an 
unjustified collective expulsion. It would be better to 
apply the principle of the distinction drawn in interna-
tional humanitarian law between civilians and combat-
ants, with the result that only the members of the group 
who had actually behaved in a clearly hostile manner 
would be liable to expulsion in time of war.

72. On the basis of those comments, he agreed that draft 
articles 3, 4 and 7 should be referred to the Drafting Com-
mittee. He nevertheless shared Mr. Pellet’s view that the 
Commission as a whole should decide whether the draft 
articles should contain rules relating to refugees and state-
less persons and, if so, whether such rules should devi-
ate from the relevant conventions. He personally did not 
endorse either of those two options.
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73. Mr. HMOUD commended the Special Rapporteur 
on his third report on the expulsion of aliens, which gave 
a good overview of theory and practice in that regard. 
The Special Rapporteur had adopted the approach of 
reconciling different political and legal considerations 
and giving an overview of the formulation of the rules of 
international law relating to the expulsion of aliens. The 
fact was that the State had a set of powers enabling it, 
for example, to control its territory and conduct its inter-
nal affairs for the purpose of safeguarding its interests 
and its security. However, the rights deriving from those 
powers, particularly the right to expel aliens, were not of 
an absolute nature in international law. The right of the 
expelling State was thus limited by other considerations 
linked primarily to human rights such as the right to law-
ful and non-arbitrary proceedings. The State had discre-
tionary power by which it could decide whether aliens 
could be present in its territory in return for respect for 
its internal procedures, but it had to fulfil its obligations 
under international law and, in particular, act in good 
faith and respect its human rights obligations. In that 
context, draft article 3 struck a suitable balance between 
the rights of the State and its obligations under interna-
tional law.

74. There was at first glance no reason to consider the 
question of the expulsion by a State of its own nation-
als in draft articles relating to the expulsion of aliens. 
Although those two questions received different legal 
treatment, they shared a number of principles which 
served as the basis of human rights in international law. 
In addition, practical problems arose in the case of dual 
nationality or the effective nationality of the person in 
question, and that justified the inclusion in the draft 
articles of certain principles relating to the expulsion of 
nationals. International law offered maximum protec-
tion to nationals against expulsion from their State of 
nationality and the source of the obligation of the State 
not to expel its nationals was to be found in international 
law, as the practice of States, some human rights instru-
ments, jurisprudence and doctrine showed. It could, 
however, be asked whether there were any exceptions 
to the rule. Draft article 4, which authorized a State to 
expel its nationals “for exceptional reasons”, allowed a 
State the possibility of abuse and such “exceptional rea-
sons” would have to be defined so that the expulsion of 
a national would appear to be an extreme measure of 
last resort. The extradition of nationals was not prohib-
ited in international law, however, and the wording of 
the relevant draft articles should reflect the fact that the 
extradition of nationals was not subject to the rules pro-
hibiting their expulsion.

75. He stressed once again that draft articles 5 and 6 
dealt with questions relating to the international law 
applicable to refugees and stateless persons, and estab-
lishing hybrid principles in the present draft articles in 
order to protect that category of persons from expul-
sion amounted to the rewriting of the international law 
on those two issues. The 1951 Convention relating to 
the Status of Refugees and the 1954 Convention relat-
ing to the Status of Stateless Persons had codified the 
protection of refugees and stateless persons, includ-
ing the protection of such persons from forced return 
and expulsion. State practice was abundant, and those 

Conventions could be amended only in accordance with 
certain procedures. In his report, the Special Rapporteur 
drew attention to the “gaps” in the 1951 Convention 
with regard to the protection of refugees in time of war. 
It was not, however, the Commission’s task to redefine 
the concept of “refugee” and to include a principle of the 
prohibition of such persons in its draft articles, for that 
would not strengthen the protection of refugees fleeing 
an armed conflict. Even if draft article 5 was adopted as 
it stood, a State bound only by the definition of “refu-
gees” contained in the 1951 Convention would be bound 
only to protect against the expulsion of refugees covered 
by that definition and persons who had become refugees 
as a result of war would be excluded from the scope of 
that protection.

76. The temporary protection of refugees in time of war 
outside the framework of the 1951 Convention ended 
when the conflict ended. The refugees must then return 
to their country, even en masse, and that was, on the 
face of it, contrary to draft article 7 on the prohibition 
of collective expulsion. That example showed the type 
of problems to which the draft articles could give rise if 
they applied to the expulsion of refugees or overlapped 
with the law relating thereto. Draft article 5 reproduced 
the wording of articles 32 and 33 of the 1951 Conven-
tion in such a way that it had the effect of altering the 
scope of article 33, which applied to any refugee, whether 
“lawfully” or “unlawfully” in the territory of the receiving 
State, and prohibited expelling or returning a refugee to a 
country where “his life or freedom would be threatened 
on account of his race, religion, nationality, membership 
of a particular social group or political opinion”. Under 
that article, moreover, the refugee could be returned only 
if there were serious reasons for regarding him as a danger 
to national security or if he had been convicted as a result 
of a final judgement, but draft article 5 applied only to 
refugees “lawfully” present in the territory of the receiv-
ing State, and that was contrary to article 33 of the 1951 
Convention. Consequently, draft articles 5 and 6 should 
be replaced by articles providing that the expulsion of 
refugees or stateless persons was subject to the rules of 
international law and the legal obligations of the receiv-
ing State.

77. International practice showed that States had dif-
ferent opinions on the question of collective expul-
sion and that no universal rule prohibiting that practice 
seemed to exist. A principle of that kind, together with 
exceptions, nevertheless seemed to be emerging from 
regional practice. A State that enforced its own laws in a 
“non-arbitrary” manner should be in a position to expel 
a group of individuals in strict conditions, provided that 
it respected the right to due process of each individual 
making up the group. The adoption of an absolute pro-
hibition of collective expulsion was therefore contrary 
to the power of the State with regard to the conduct of 
its internal affairs. Although the International Conven-
tion on the Protection of the Rights of All Migrant Work-
ers and Members of their Families prohibited collective 
expulsion, there was no reason for a specific provision 
of the draft articles to be devoted to migrant workers. 
That Convention had been in force only since 2003 and 
the prohibition of expulsion for which it provided was 
more a treaty obligation than an obligation of customary 
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international law. As such, that obligation must remain 
in the Convention as an obligation on its own merits and 
not be stated in the draft articles in favour of migrant 
workers. Consideration should also be given to the ques-
tion whether the definition of collective expulsion as the 
expulsion of a “group of aliens”, as taken from the work 
of the European Commission on Human Rights, should 
or should not be further refined. What did the term 
“group of aliens” mean? Did it reflect a specific num-
ber or must it be considered that a group of aliens was 
one regarded or treated as such by the expelling State? 
Must it be considered that a State which expelled a large 
number of persons whose residence permits had expired 
was carrying out a collective expulsion (even though it 
applied due process of law and did not contravene the 
principle of non-discrimination)? The answer to those 
questions would determine whether the act in question 
came within the definition of collective expulsion or was 
an exception to the principle of the prohibition of collec-
tive expulsion.

78. The practice of States with regard to expulsion 
in time of war was mixed. The law of armed conflict 
did not prohibit the expulsion of aliens from the terri-
tory of a belligerent State and he was not in a position 
to support the Special Rapporteur’s view that the 1949 
Geneva Convention relative to the protection of civil-
ian persons in time of war (Convention IV) implicitly 
prohibited such a practice. If it did, a provision to that 
effect would have been included in that text, as in the 
case of an occupying Power which proceeded to transfer 
its own civilian population to the territory it occupied. 
Nonetheless, such considerations should not prevent the 
Commission from deciding to prohibit collective expul-
sion, provided that the rule was accompanied by broader 
exceptions than those provided for in time of peace. 
Such exceptions should be applied only in the light of 
considerations of high national security and after all the 
other possible options had been exhausted. In conclu-
sion, he was in favour of referring draft articles 3, 4 and 
7 to the Drafting Committee. He would like draft arti-
cles 5 and 6 to be amended in accordance with the sug-
gestions just made.

The meeting rose at 12.55 p.m.
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third rePort of the sPeCial raPPorteur (continued)

1. Mr. FOMBA congratulated the Special Rapporteur 
on his highly erudite and instructive third report on the 
expulsion of aliens (A/CN.4/581), with its emphasis on 
thorough research and rigorous analysis. The general aim 
was twofold: first, to strike a balance between the inter-
ests of the expelling State and those of the expellees; and 
secondly, to identify balanced general principles resting 
on lex lata, or lex ferenda if necessary—a difficult and 
sensitive exercise in which the Special Rapporteur had 
succeeded brilliantly. He broadly endorsed the Special 
Rapporteur’s views concerning the method of work and 
the conceptual basis of the draft articles.

2. Draft article 3, paragraph 1, was well founded in 
international law and practice regarding the right of 
expulsion, and the content of paragraph 2 was convinc-
ingly explained in paragraph 22 of the report. While the 
wording of that draft article should certainly underscore 
the need to respect the fundamental principles of interna-
tional law, the formulation “in accordance with interna-
tional law” might be sufficient. There was no need to go 
any further and place particular emphasis on such axio-
matic legal principles as good faith and compliance with 
international obligations.

3. Prima facie there was reason to doubt the wisdom 
of referring to the non-expulsion by a State of its own 
nationals in the context of the expulsion of aliens, since 
the terminology could seem vague and contradictory, as 
was illustrated by the fact that in draft article 4, para-
graph 1, the Special Rapporteur had decided to use the 
terms “ressortissants” and “nationals” as synonyms, yet 
in paragraph 43 of the report he stated that the principle 
of non-expulsion of nationals should be understood in the 
broad sense, as applying to “ressortissants” of a State. 
Hence, it would seem that the notion of “ressortissant” 
was wider in scope than that of “national”, which made it 
all the more vital to determine which categories of persons 
were covered. The clear and logical explanation set out in 
paragraph 43 should, however, remove any doubts as to 
the pertinence of the draft article. In any event, the fact 
remained that the notion of “alien” could be understood 
only by reference and in opposition to that of “national”, 
and that the question of the equal or unequal treatment of 
aliens as compared with nationals and its implications for 
expulsion were an underlying element of the Special Rap-
porteur’s conceptual approach.

4. The uncertainty therefore related to whether draft 
article 4, paragraph 1, should refer to “its own nation-
als” or “its own ressortissants”. If the term “national” 
in the strict sense were to be retained, that would leave 
unresolved the question of the status of a person who had 
been stripped of his or her nationality but who had not 
acquired another nationality and who was being expelled 
from the territory of his or her former national State. On 
the other hand, if the term “ressortissant” were to be 
retained, that would make it possible to cast a wider net 
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and to take account not only of nationals stricto sensu, 
but also of persons who had been stripped of their nation-
ality and those with a status similar to that of nationals 
either under the law of the host State, or by virtue of the 
ties they had with the latter, a point discussed in para-
graph 43 of the report.

5. In draft article 4, paragraph 2, while he could under-
stand and accept the expression “exceptional reasons”, it 
might give rise to doubts as to the precise nature of the 
much-cited concepts of national security and public order, 
whether there might be any other grounds, and how to 
avoid or reduce the risk of abuses. It would be useful to 
provide some clarification of those questions in the com-
mentary. Another important practical point was what 
would happen if the national State were, without due 
cause, to refuse the right of return.

6. Turning to draft article 5 (Non-expulsion of refu-
gees), he noted that, in paragraph 59 of the report, the 
Special Rapporteur had drawn a distinction between 
“refugees” and “territorial asylees” and concluded that 
the rules applicable to the expulsion of the two catego-
ries of persons should be analysed separately. He asked 
when that would be done. In paragraph 65, a distinc-
tion was made between “expulsion” and “repatriation”, 
but when there was constraint and repatriation was no 
longer voluntary but forced, the dividing line between 
the two notions surely became blurred. On the other 
hand, the differentiation between “temporary protec-
tion” and “subsidiary protection” in paragraph 72 was 
interesting and useful.

7. With reference to draft article 5, paragraph 1, he 
agreed with the Special Rapporteur that it was not easy 
to define the exact content and meaning of the notions 
“endangerment of security” and “threat to or endanger-
ment of public order”. Although the Special Rapporteur 
had put forward some good reasons why terrorism could 
possibly be included by way of progressive development, 
in order to lessen the difficulties that its inclusion would 
entail, it might be advisable to say no more than “for rea-
sons of national security and/or public order, including 
terrorism”. The phrase “against him or her” in paragraph 2 
of the same article might be sufficient, but if more explicit 
wording were desired, at the risk of being repetitious, the 
expression “against such person” could be used. 

8. As for draft article 6, in paragraph 86 of the report the 
Special Rapporteur raised some legitimate points regard-
ing undocumented stateless persons. If, in draft article 6, 
paragraph 1, the term “lawfully” were retained, that 
would mean that the Commission was abiding by the let-
ter and spirit of article 31 of the 1954 Convention relating 
to the Status of Stateless Persons, but that did nothing to 
address the position of the undocumented stateless person, 
or answer the question of what legal regime was appli- 
cable in that case. An answer would nevertheless have to 
be found. The crux of the matter was whether it would 
be advisable to treat undocumented stateless persons dif-
ferently from refugees. Prima facie he would be inclined 
to delete the word “lawfully” and to leave the possibility 
open, even though that did not by any means solve all the 
problems. His comments with respect to the reference to 
terrorism in draft article 5 also applied to draft article 6.

9. The attempt in paragraph 2 of the same article to 
engage in progressive development by giving the expel-
ling State a new role seemed to meet a logical and practical 
need springing from a concern for efficiency, and his ini-
tial feeling was that it should be accepted. The moot point 
concerning the stateless person’s consent was whether or 
to what extent a host State chosen without the agreement 
of that person would offer sufficient guarantees of his or 
her security and peace of mind. For that reason, he would 
be in favour of retaining the phrase “in agreement with the 
person” and deleting the square brackets so as to retain 
the full text.

10. A question of principle had been raised, namely 
whether draft articles 5 and 6 should be retained, and the 
view had been expressed that it would be unwise to tamper 
with the relevant provisions of the 1951 Convention relat-
ing to the Status of Refugees or of the 1954 Convention 
relating to the Status of Stateless Persons, but that, if that 
had to be done, their integrity should be preserved at all 
costs. Personally, he did not consider that the contents of 
the two paragraphs of article 6 as they stood greatly dis-
turbed that integrity, inasmuch as the few changes proposed 
seemed, on the contrary, to supplement those Conventions 
in a useful manner. It was hard to see how a general conven-
tion on the expulsion of aliens could ignore refugees and 
stateless persons. All things considered, he would prefer to 
maintain the current versions of draft articles 5 and 6, sub-
ject to a few drafting improvements, but if that could not be 
done, his preference would be to replicate the content of the 
relevant provisions of the above-mentioned conventions.
Failing that, it would be better to simply refer to the relevant 
articles of those Conventions. He would, however, support 
any compromise solution reached by the Commission. 

11. The substance of draft article 7 on the prohibition of 
collective expulsion did not raise any particular difficul-
ties as far as the scope ratione personae was concerned. 
Moreover, it was unnecessary to devote a separate article 
to migrant workers because the constituent elements of 
the regime laid out in article 22, paragraph 1, of the Inter-
national Convention on the Protection of the Rights of All 
Migrant Workers and Members of their Families were to 
be found in draft article 7, paragraph 1. The expression 
“reasonable and objective examination” was acceptable, 
but could possibly be replaced by the words “thorough 
and objective examination”. As for paragraph 3 of that 
draft article, the rationale set out in paragraph 134 of the 
report appeared to be sound, especially as international 
humanitarian law was silent on the subject. The sticking 
point in that context was not the legitimacy of the excep-
tion to which reference was made, but the way it was 
worded, especially in respect of the reason for expulsion. 
That part of paragraph 3 should therefore be reviewed.

12. In concluding, he supported the referral of draft arti-
cles 3 to 7 to the Drafting Committee.

13. Mr. NIEHAUS congratulated the Special Rappor-
teur on his third report on the expulsion of aliens. It would 
make a very valuable contribution to the Commission’s 
work on a most important subject which would help to 
bolster human rights and international humanitarian law 
in a field where serious violations of human dignity were 
not a thing of the past, but were still occurring.
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14. While the sovereign right of a State to expel an alien 
from its territory constituted an unquestionable principle 
of contemporary international law, it had to be exercised 
in compliance with the general principles of international 
law, treaty obligations and customary law, and the State 
must act reasonably and in good faith. Specifically, expul-
sion must respect the relevant legal instruments, espe-
cially in the fields of human rights, humanitarian law, 
international refugee law and migration law.

15. Article 3, paragraph 1, was perfectly clear in that 
respect. Paragraph 2 also performed its function, although 
its wording could be improved and expanded to make it 
more emphatic. The provision that he found most problem-
atic, however, was draft article 4, although, unlike some 
members, he considered that the draft articles should deal 
with the expulsion by a State of its own nationals, a funda-
mental, absolute and unconditional principle that needed 
to be highlighted. That principle was set forth in the first 
paragraph of the article, the force of which was, how-
ever, weakened by the contents of the second paragraph, 
which allowed for exceptions, and by the provisions of 
the third paragraph. The fact that so many international 
instruments recognized the right of every person not to be 
expelled from the State of which he or she was a national 
confirmed that it was firmly enshrined in contemporary 
international law.

16. The sole possible exceptions, which had to be based 
on court decisions, were extradition, accepted by certain 
countries and, rarer still, the penalty of exile, when freely 
chosen by the person concerned as an alternative to depri-
vation of liberty. While such exceptions were disagreeable 
in that they implied a certain disregard for the fundamen-
tal rights of the individual, nonetheless their recognition 
in the internal law of some States made it necessary to 
acknowledge their existence, but to consider them as the 
only admissible exceptions. To that end, he suggested that 
the second and third paragraphs of draft article 4 should 
be amended to simply mention those exceptions and to 
include the vital stipulation that all such cases must be 
subject to the appropriate judicial procedure.

17. In view of the difficulty of expelling nationals, some 
States stripped citizens of their nationality in order to rid 
themselves of persons whose presence was inconvenient 
or undesirable for political or economic reasons. It was 
a relatively little known fact that in Latin America dur-
ing the Second World War, not only had resident German 
civilians been conscripted or expelled, but in some Cen-
tral American countries second-generation nationals of 
German origin had been detained or expelled for the sole 
purpose of divesting them of their assets. Those persons 
had been sent to concentration camps in the United States 
and their assets expropriated or confiscated. They had 
been stripped of their nationality not by the courts, but by 
mere executive decree, and German nationality imposed 
on them in order to declare them enemy belligerents and 
thereby provide a pretext for robbing them of their prop-
erty. The lawsuits to settle their claims had dragged on 
for decades and the amounts of compensation—when any 
was awarded—had been ridiculously small in proportion 
to the enormous economic and moral damage inflicted. 
Yet such blatant human rights violations on the other 
side of the Atlantic had gone unnoticed. Accordingly, he 

supported Mr. Dugard’s suggestion to include denation-
alization in peacetime and time of war in the scope of the 
topic, since such flagrant violations of human rights and 
the international legal order could easily take place again.

18. The question of dual nationality and the problems 
it could cause should also be studied and dealt with in a 
separate draft article.

19. Draft articles 5 and 6 were similar and, as Mr. Pellet 
had pointed out, raised the same substantive issues. While 
he had no objection to them, he was concerned by the fact 
that they repeated the provisions of the 1951 Convention 
relating to the Status of Refugees and the 1954 Conven-
tion relating to the Status of Stateless Persons. That being 
so, he wondered what was the purpose of those two arti-
cles and whether it would not be better simply to refer to 
the relevant articles of the two Conventions.

20. He concurred with the views of several other 
members with regard to the incorporation of an express 
mention of terrorism; there was not yet any clear, inter-
nationally accepted definition of the term, which had a 
number of—sometimes contradictory—meanings. Like 
Mr. Vargas Carreño, he was of the opinion that the terms 
“national security” and “public order” covered that perni-
cious problem quite adequately.

21. Draft article 7 on the prohibition of collective expul-
sion was logical and coherent. The second sentence of 
paragraph 1 was particularly apt and necessary.

22. Lastly, having regard to the comments made, he was 
in favour of the draft articles being referred to the Draft-
ing Committee.

23. Ms. XUE said that the third report on the expul-
sion of aliens rested on well-documented research and 
provided a historical review of the development of the 
law together with a conspectus of current international 
practice and contemporary international law. The Special 
Rapporteur’s balanced, prudent, thought-provoking and 
far-sighted approach constituted an excellent contribu-
tion to the Commission’s work. She endorsed the general 
thrust of the report and agreed that in principle draft arti-
cles 3 to 7 could be referred to the Drafting Committee.

24. The Special Rapporteur offered a convincing analy-
sis of States’ right of expulsion in paragraphs 15 to 22 of 
the report, clearly highlighting the two aspects of the prin-
ciple of sovereignty in relation to the expulsion of aliens. 
The arguments concerning the inherent nature of the prin-
ciple were strong and convincing, but those in favour of 
the progressive development and codification of interna-
tional law in that field would have been far more cogent 
if contemporary developments in the international legal 
order—particularly in regard to human rights protection, 
development, and traditional and non-traditional threats 
to peace and security—had been emphasized in the sec-
tion on the factual background. In other words, it was not 
only the legal principle of sovereignty as such that intrin-
sically determined that the right of expulsion was not an 
absolute right; the current legal order, which had evolved 
greatly since the end of the Second World War, also 
imposed certain limits on that right. For that reason, many 
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of the cases cited in the report were no longer relevant, 
or no longer regarded as acceptable or applicable in con-
temporary international law. Draft article 3 would reflect 
those changes more accurately if the two paragraphs were 
merged, so that it became clear that the contents of para-
graph 2 set out the conditions for the exercise of the right 
of expulsion proclaimed in paragraph 1.

25. As for draft article 4, she agreed in principle that a 
State should not expel its nationals. The inclusion of such 
a principle in the draft articles might, however, open up a 
whole range of complicated issues relating to nationality. 
The examples given in the report showed that the Special 
Rapporteur’s conception of expulsion was rather broad. 
If the involuntary removal of nationals from a State’s ter-
ritory, by means of measures such as surrender, extradi-
tion or special political arrangement, was deemed to be 
an exception to the principle, the consent of the receiving 
State might not be the only condition that had to be met. 
Moreover, the right of the nationals expelled in such cases 
to return to their home country did not necessarily depend 
on the request of the receiving State, as provided in draft 
article 4, paragraph 3.

26. As Mr. Gaja had said, expulsion was a harsh 
measure for a State to impose on an individual. A State 
should not and, in fact, could not, expel a person unless 
another State was willing to accept him or her. During 
and even after the Cold War, the removal of nationals in 
extraordinary circumstances had often complicated rela-
tions between States and had had a significant political 
impact on the security and public order of the States con-
cerned. In many cases, however, the person concerned 
might choose to leave his or her home country, as for-
mer Liberian President Charles Taylor had done. She 
therefore welcomed the Special Rapporteur’s acknowl-
edgement of political reality and the fact that he had not 
made the non-expulsion by a State of its nationals a rigid 
rule. Nevertheless, the draft article, as it stood, required 
closer examination. 

27. Turning to draft articles 5 and 6, she said that, 
given that draft article 1 explicitly stated that refugees 
and stateless persons fell within the definition of “aliens” 
and were thus included within the scope of the draft arti-
cles, it would be desirable to incorporate in them draft 
articles specifically dealing with the non-expulsion of 
refugees and stateless persons. As the draft articles were 
meant to be an overarching legal document encompass-
ing various types of acts of expulsion of aliens, choosing 
to omit refugees and stateless persons would not further 
the protection of those people. A general reference to 
existing legal regimes on refugees and stateless persons 
under the 1951 and 1954 Conventions would address the 
concerns raised in that respect during the Commission’s 
deliberations.

28. In her view, it was unnecessary to include a refer-
ence in the draft articles to terrorism as a separate ground 
for expelling refugees or stateless persons, as the subject 
was sufficiently covered by the reference to national secu-
rity or public order provisions. Current developments in 
international law as well as international action to com-
bat terrorism had enhanced international cooperation 
between States in many fields, particularly that of judicial 

assistance, but had not led to terrorism being placed in a 
separate category from threats to national security among 
the conditions for expelling aliens, particularly refugees 
and stateless persons.

29. On draft article 6, she supported the proposal to delete 
the word “lawfully” from paragraph 1, because the main 
focus of the draft articles was on expulsion, and the Special 
Rapporteur’s argument in favour of its deletion was quite 
convincing. Article 31 of the 1954 Convention relating to 
the Status of Stateless Persons should apply to such people 
even if they were illegally present in the receiving State.

30. Lastly, on draft article 7, she supported the Special 
Rapporteur’s position that collective expulsion should be 
prohibited under international law. In his report, he had 
listed a series of historical instances of collective expul-
sion but, as a result of more recent developments, it could 
certainly be held that any collective expulsion of aliens on 
grounds of race, religion, nationality or political opinion 
was prohibited under international law. Indeed, the cri-
terion should relate to qualitative rather than quantitative 
considerations. One exception, however, concerned cases 
where the national State might request the receiving State 
to return a group of its nationals who had illegally entered 
the country, with a view to preventing any recurrence of 
such illegal action. Expulsions in such circumstances, 
even if regarded as collective, should not be characterized 
as such within the meaning of the draft articles. 

31. She concurred with those members who believed 
that migrant workers were a separate issue deserving spe-
cial treatment in the draft articles in the light of recent 
developments with regard to their protection. 

32. Whether, in times of armed conflict, aliens should 
be subject to collective expulsion very much depended 
on the extent of the threat they posed to the security of 
the State of residence. A hostile attitude, or even hostile 
activity, might not in itself constitute sufficient grounds 
for their expulsion. Given the changes in the law on the 
use of force and the application of humanitarian law in 
time of armed conflict, the conditions for such expulsions 
should be spelled out if a provision on that subject were to 
be retained in draft article 7. Action to protect aliens from 
a hostile social environment in their country of residence 
in time of armed conflict should perhaps not be regarded 
as collective expulsion, but instead termed “temporary 
removal”, a term which carried a positive rather than a 
negative connotation. Paragraph 3 should in principle be 
deleted, but if most members preferred to retain it, its sub-
ject matter merited separate treatment.

33. Mr. VÁZQUEZ-BERMÚDEZ thanked the Special 
Rapporteur for his rigorous legal analysis of the topic and 
thorough research work. In paragraph 7 of the report, the 
Special Rapporteur affirmed that the right to expel was a 
natural right of the State emanating from its own status as 
a sovereign legal entity with full authority over its terri-
tory, that it was a right inherent in the sovereignty of the 
State, and that it was not an absolute right, as it had to 
be exercised within the limits established by international 
law. Instead of speaking of a “right” to expel, however, 
he himself would prefer to refer to the “competence” of a 
State to expel an alien from its territory. 
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34. State sovereignty was the foundation for a whole 
set of competences that were intrinsic to the exercise of 
its functions. Such competences were chiefly territorial, 
relating to activities carried out within its boundaries, and 
personal, relating to persons residing or staying in its ter-
ritory and to its nationals, even when they were outside its 
territory. The State’s competences were exercised fully, 
exclusively and independently but were limited or con-
ditioned by international law. Obviously, the State had 
competences with respect to the entry into and residence 
of aliens in its territory, including the competence to expel 
an alien from its territory, one which was discretionary 
but not unlimited. The limits derived from the obliga-
tions imposed on the State by international law, especially 
international human rights law, international humanitar-
ian law, and international law regulating refugees and 
migration. 

35. In the context of inter-State relations, it was per-
haps appropriate to speak of a right of a State vis-à-vis 
another State, but in the context of the topic of expulsion 
of aliens, the antithesis was that between the State and 
aliens as individuals enjoying the rights accorded them 
under international law. Consequently, it was perhaps 
inappropriate to speak of the right of a State to expel vis-
à-vis the rights of such individuals; instead, one should 
speak of the competence of a State to expel, a competence 
which was nevertheless limited by international law. 
Accordingly, he suggested that the title of draft article 3 
should be “Competence to expel” and that paragraphs 2 
and 3 should be reworded in order to express more clearly 
the general principle that a State had the competence to 
expel an alien from its territory subject to the obligations 
imposed by international law, particularly international 
human rights law. 

36. The article should retain the references to the obli-
gation to act in good faith and in compliance with inter-
national obligations, in addition to incorporating a direct 
reference to human rights. The latter was important, since 
human rights pertained to persons as human beings, irre-
spective of their status as nationals or aliens vis-à-vis a 
given State, and some human rights were relevant for pur-
poses of assessing the lawfulness and limits of an expul-
sion. Examples were the likelihood that a person would be 
tortured or subjected to other violations of human rights in 
the country to which he or she was being expelled; where 
the expulsion violated the principle of non-discrimination 
on grounds of colour, race, sex or religion; or where it 
violated the principle of legality in respect of the substan-
tive and procedural requirements for lawful expulsion, as 
set forth, inter alia, in article 13 of the International Cov-
enant on Civil and Political Rights. Other relevant rights 
were family rights, the right of family reunification and 
the property rights of aliens. 

37. Although the Special Rapporteur rightly affirmed 
that the State’s competence to expel was restricted by 
international law, he himself agreed with other members 
that it was not useful to apply the distinction between 
primary and secondary rules. However, the approach of 
listing the principles relevant for purposes of determin-
ing the limits regarding the categories of persons to be 
expelled, starting with the principle of non-expulsion 
of nationals, was, in his view, a useful one. In view of 

the explicit prohibition on expulsion of nationals in the 
American Convention on Human Rights: “Pact of San 
José, Costa Rica”, Protocol No. 4 to the European Con-
vention on Human Rights, the Arab Charter on Human 
Rights and the implicit prohibition in the International 
Covenant on Civil and Political Rights and the Afri-
can Charter on Human and Peoples’ Rights, he fully 
endorsed draft article 4, paragraph 1. As Mr. Caflisch had 
suggested, however, its title could be improved through 
the replacement of the expression “non-expulsion” by 
“prohibition of expulsion”.

38. The recent example given in the report of an excep-
tion to the principle whereby a State was prohibited from 
expelling a national was actually an instance of surren-
der of a person to a court. The distinction between extra-
dition, surrender of a person to a court (both of which 
could include nationals), and expulsion must be kept in 
mind. 

39. Draft article 4, paragraph 2, should be deleted, since 
expelling nationals was categorically prohibited. Para-
graph 3 should be relocated to the commentary in order 
to make it clear that while expulsion of nationals was 
prohibited, if it occurred the State had the obligation to 
allow the national to return at any time at the request of 
the receiving State. He supported the suggestion that the 
Commission should deal with dual and multiple nation-
ality, in the context of expulsion, even though it would 
seem at first sight that the prohibition of expulsion also 
applied to such cases. It would also be useful to look at the 
phenomenon of deprivation of nationality and subsequent 
expulsion in order to prevent abuses such as those that 
had occurred in the past, as Mr. Dugard and Mr. Niehaus 
had urged. It should be kept in mind, however, that the 
legislation of many countries permitted the cancellation 
or revocation of naturalization papers granted to an alien, 
inter alia, if he or she obtained them fraudulently, also 
providing for his or her expulsion. 

40. He supported the Special Rapporteur’s proposal 
to include draft article 5 on non-expulsion of refugees, 
which was consistent with the principle of non-refoule-
ment. However, account must of course be taken of the 
1951 Convention relating to the Status of Refugees and 
the 1954 Convention relating to the Status of Stateless 
Persons. He also agreed on the need to include a specific 
article on non-expulsion of stateless persons. The word-
ing of draft articles 5 and 6 could be improved, however.

41. On the Special Rapporteur’s idea of including a ref-
erence to terrorism in paragraph 1 of those two provisions, 
it should be noted that the paragraph stated the grounds 
for lawful or non-arbitrary expulsion, namely national 
security or public order. The idea was to avoid listing 
all the grave offences justifying expulsion that a refugee 
or stateless person might be alleged to have committed. 
Were terrorism to be included, it should not be linked to 
the concepts of national security and public order, and it 
would also be necessary to include the list of the most 
serious crimes of concern to the international community 
as a whole under the Rome Statute of the International 
Criminal Court, namely genocide, crimes against human-
ity and war crimes. That, of course, was not what was 
intended. 
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42. Another even better reason for not including ter-
rorism in the draft articles was that if an alien present in 
the territory of a State, irrespective of whether he or she 
was a refugee or stateless person, was suspected of hav-
ing committed an act of terrorism or genocide, the State 
in question must not use those allegations as grounds for 
expelling the person, but must instead bring the person 
before a court or extradite him or her. Expulsion in such 
cases would reduce the likelihood of the person con-
cerned being brought to justice and would simply pass the 
problem on to the receiving State. The obligation set out 
in the Declaration on Measures to Eliminate International 
Terrorism adopted by the General Assembly in its resolu-
tion 51/210 of 17 December 1996 should be understood 
to mean that States must ensure that applicants for asylum 
had neither committed nor been accomplices to acts of 
terrorism and that they must not mistakenly or inadvert-
ently grant refugee status to persons who were not in fact 
refugees but simply criminals who sought to take advan-
tage of such status. States must obviously also ensure 
that persons who had already been granted refugee status 
were brought to justice if they committed or assisted in 
terrorist acts or other grave offences such as those he had 
mentioned. 

43. It was for those reasons that no reference to terror-
ism should be included in the draft articles, rather than 
because negotiations regarding a general convention 
against terrorism incorporating the definition of terror-
ism to be found in the 1999 International Convention for 
the Suppression of the Financing of Terrorism had not yet 
been concluded.

44. On draft article 7, he endorsed the categorical for-
mulation prohibiting the collective expulsion of aliens 
both in peacetime and in time of war and emphasizing 
the need for examination of the particular case of the indi-
vidual alien. Paragraph 3 should be deleted, however, as 
it could give rise to abuse. He also favoured the inclu-
sion of an article specifically prohibiting the expulsion 
of migrant workers and their families, as suggested by 
Ms. Escarameia.

45. Lastly, he was in favour of the referral of the draft 
articles to the Drafting Committee.

46. Ms. JACOBSSON said she wished to add her voice 
to those of members who had praised the Special Rappor-
teur’s well-researched and balanced report, which offered 
the Commission a range of possible choices both on mat-
ters of principle and on more detailed substantive matters.

47. In paragraph 4 of the report, the Special Rapporteur 
contrasted the principle of sovereignty and the funda-
mental principles underpinning the legal order and basic 
human rights. The implication appeared to be that there 
was a dichotomy between sovereignty and human rights, 
a view she did not share. Others had expressed similar 
concerns. It was true that the implementation of human 
rights had formerly been seen as primarily an internal 
affair, but that view no longer prevailed—and rightly so.

48. Mr. Vasciannie had questioned the underly-
ing assumption in the report that the right of expulsion 
flowed from the concept of sovereignty, instead citing the 

suggestion by Guy Goodwin-Gill that the right of expul-
sion stemmed from customary law and that accordingly it 
was subject to modification, development and restraints 
in the same manner as any other part of customary law.293 
Sovereignty and the duty of States to protect human rights 
were now seen as two sides of the same coin. Embodied 
in the privilege of being a sovereign State was the duty 
of that State to respect human rights and protect its peo-
ple. Hence, the obligation of States to respect and ensure 
respect for human rights could be seen as an intrinsic 
element of the privilege of sovereignty. Irrespective of 
whether one shared Mr. Vasciannie’s point of view or 
that of the Special Rapporteur, the assumption that sov-
ereignty implied a duty of the State to respect and protect 
human rights should be made unambiguously clear in the 
wording of the draft articles.

49. Turning to draft article 3 on the right of expulsion, 
she endorsed its basic underlying assumption that a State 
had the right to expel an alien and that this right was not 
unlimited. Like others, however, she felt that the word-
ing did not properly reflect that postulation. The Special 
Rapporteur stated in his report that the traditional view 
that the right of expulsion was an absolute right had been 
completely abandoned and that for almost two centuries 
that freedom had been subject to limits. He demonstrated 
his point through evidence of extensive State practice and 
treaty law, and other members of the Commission had 
given more modern examples. While she welcomed that 
clear position, it was for that very reason that she thought 
draft article 3 should be reworded and that paragraph 1 
should not stand alone but be combined with a clear stipu-
lation that the right of expulsion was indeed subject to 
limitations. It was not enough to refer to “fundamental 
principles of international law” in a separate paragraph. 
The word “however” should be deleted and the limita-
tions should be seen as part of the concept of the right to 
expel aliens, not separate from it. Perhaps that was what 
Mr. Vasciannie had meant when he had said that the right 
of expulsion was a part of customary law, rather than an 
outflow of the principle of sovereignty.

50. Did article 3, paragraph 2, state the obvious, as 
Mr. Pellet claimed? The answer was certainly in the 
affirmative. One could not foresee any situation in which 
a State had the right to act contrary to the principles of 
international law, good faith or its international obliga-
tions. However, that must not lead to the conclusion that 
there was no need for a reference to the parameters of 
international law. The problem was that the draft arti-
cle did not go far enough in stating the obvious, since 
it entailed the slight risk that an a contrario conclusion 
would be drawn. She therefore supported Mr. McRae’s 
suggestion that a reference to international law should 
be included in order to show that the right of expulsion 
was not absolute—although that would still not make it 
entirely clear that what was meant was restrictions in the 
context of human rights, as Mr. Nolte had pointed out. The 
two paragraphs of draft article 3 should be merged into 
one, to read: “A State has the right to expel an alien from 
its territory. Such a right of expulsion is not unlimited. It 
must be carried out in compliance with international law, 
in particular, human rights obligations.” As procedures 

293 Goodwin-Gill, op. cit. (see footnote 291 above).
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and procedural guarantees were to be discussed in future 
reports, she would simply note that those in the Interna-
tional Covenant on Civil and Political Rights were of par-
ticular interest, as Mr. Vasciannie had mentioned.

51. On draft article 4 on non-expulsion by a State of its 
nationals, she did not think the reference in paragraph 24 
of the report to Hart’s distinction between primary and sec-
ondary rules294 made the text confusing. She saw it rather as 
a tool to help members of the Commission understand the 
thinking behind the Special Rapporteur’s desire to make a 
distinction between substantive and procedural rules, and 
as a way of justifying addressing both those facets in the 
report. The Commission did not have to subscribe to Hart’s 
thinking: the ideas expressed in the report neither com-
menced nor ended with his structural analysis.

52. Draft article 4 was a major source of concern to her, 
as it was to many other members. The prohibition against 
a State’s expelling its own nationals was, and should be, 
absolute. State practice was in fact more reliable than the 
report tended to indicate. Paragraph 2 of the draft article 
was too imprecise. Not only did it indicate that there were 
exceptions to the rule, but it also attempted to cover cases 
of extradition, rather than expulsion. She was in favour of 
either improving the drafting or else deleting the article 
altogether.

53. On draft articles 5 and 6, while she was not opposed 
to their inclusion, she agreed with many other members 
that they needed to be more carefully worded. If they were 
retained, special attention should be given to dual nation-
ality, migrant workers and denationalization. Terrorism, 
on the other hand, should not be included, not because 
of the lack of a definition of terrorism, but because of the 
great risk that States might bypass other legal require-
ments, particularly those connected with the obligation 
to legislate and institute juridical procedures relating to 
suspected, tried or convicted terrorists. The real test of 
whether a State was governed by the rule of law was that 
it treated its criminals, including terrorists and war crimi-
nals, in accordance with accepted legal standards.

54. Although terrorism could rightly be seen as being 
covered by grounds of national security or public order, 
some members had called for it to be listed and treated 
separately. She failed to see what would be gained thereby. 
It was indeed a heinous crime, as had been recognized 
by the international community. However, States had 
adopted a number of conventions on terrorism, most of 
which imposed clear obligations on States to legislate and 
either prosecute or extradite individuals who had commit-
ted such crimes. That body of law should be strengthened, 
not undermined.

55. In grey areas, for example, where there was not 
enough evidence to convict a suspected terrorist for plan-
ning a crime of terrorism, the State could expel an alien 
by reference to national security or public order, but the 
starting point was the legal procedure applied in the indi-
vidual case. Including terrorism might, as Mr. Perera had 
said, create more problems than it solved. Like Mr. Sab-
oia, she would like to see a clear reference to the principle 
of non-refoulement.

294 Hart, op. cit. (see footnote 284 above).

56. She would defer commenting on draft article 6 for 
the present. In discussing draft article 7, the Special Rap-
porteur made a distinction between situations of armed 
conflict and other situations. While she agreed with others 
that collective expulsion was prohibited in peacetime, the 
situation in time of armed conflict was less clear. The Spe-
cial Rapporteur was right to claim that despite the lack of 
clear guidance in international humanitarian law, which 
had not developed in accordance with modern standards, 
citizens of an enemy State enjoyed basic human rights 
protection in times of armed conflict. If international 
humanitarian law was silent on the matter, there was room 
for provisions aimed at preventing the abuse of any right 
there might be of collective expulsion. In an attempt to 
broaden the protection under international humanitarian 
law, the Special Rapporteur had placed conditions on the 
right of expulsion in armed conflict, which some members 
of the Commission had claimed did not go far enough. 
The situation in armed conflict needed more thorough dis-
cussion if an acceptable and enduring end product was to 
be achieved: the problem was mentioned nowhere in the 
study of customary law by the ICRC.295

57. In conclusion, she said that draft articles 3, 4 and 
7 could be referred to the Drafting Committee, whereas 
draft articles 5 and 6 needed more attention.

58. Mr. PELLET said that Mr. Vasciannie’s position 
was not necessarily incompatible with an attempt to iden-
tify the basis for the competence to expel. It was certainly 
rooted in customary rules, but that did not preclude ana-
lysing why a State had the right to expel, and within what 
limits. That said, after listening to Ms. Jacobsson and oth-
ers, he remained of the view that the Special Rapporteur’s 
attempt to draw a distinction between a right of expulsion 
that was based on sovereignty and the limits on that right, 
anchored in the ideology of human rights, was not only 
wrong but even dangerous. The PCIJ, in the SS ”Wimble-
don” case, had said in essence that in protecting human 
rights, States were not limiting their sovereignty but fulfill-
ing obligations inherent in that sovereignty. The idea that 
its sovereignty put a State above the law was indefensible. 
Consequently, he was surprised that some members of the 
Commission attached so much importance to including 
a reference to international law in draft article 3, since 
it was impossible to envisage a State being permitted to 
exercise a right without taking into account international 
law. All that was necessary—indeed, indispensable—was 
to make it clear that the limits to the right of expulsion 
were clearly indicated in subsequent articles of the draft.

59. Mr. DUGARD reminded members that the distinc-
tion between primary and secondary rules traditionally 
observed by the Commission had been developed by 
Mr. Roberto Ago, its second Special Rapporteur on the 
topic of State responsibility.296 The issue had also come up 
in the context of the topic of diplomatic protection. Inter-
estingly enough, Mr. Ago had devised his scheme with-
out any reference to Herbert Hart’s writings, yet some 

295 Henckaerts and Doswald-Beck, op. cit. (see footnote 283 above).
296 See Yearbook … 1970, vol. II, document A/CN.4/233, p. 179, 

para. 11, for the proposal of Special Rapporteur Ago, revisited by the 
Commission in Yearbook … 1973, vol. II, document A/9010/Rev.1, 
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members were now attributing the distinction solely to 
Mr. Hart. That was incorrect from a historical standpoint.

60. The CHAIRPERSON, speaking as a member of 
the Commission, said he could confirm those remarks, 
having long ago attended the first lecture given by Her-
bert Hart upon his assumption of the chair of jurispru-
dence at Oxford University, in the course of which he had 
expounded his theory of primary and secondary rules by 
drawing an analogy with a cricket match.

61. In the report before the Commission, the Special 
Rapporteur did a good job of providing the necessary 
background material, but while the foundations were 
good, there were problems with the superstructure—the 
draft articles themselves. The first was the major inconsist-
ency between draft article 3 and draft article 7, the latter 
being much more liberal, although both articles actually 
dealt with the same subject matter, as collective expulsion 
was nevertheless expulsion. However, the proviso in draft 
article 7, paragraph 1, that collective expulsion could be 
carried out only “on the basis of a reasonable and objec-
tive examination of the particular case of each individual 
alien of the group” posed a problem: one could imagine 
people forming clubs in order to enjoy the benefits of col-
lective expulsion, because a higher level of legal protec-
tion was afforded under draft article 7 than under draft 
article 3.

62. He very much agreed with Mr. Pellet that the his-
torical background to the subject did not square with the 
fashionable perspectives now being advanced. In the 
nineteenth century, the question of expulsion of aliens 
had been part of the larger problem of the presence of 
aliens and the incorporation of their interests and eco-
nomic activities into the life of sovereign States. The 
human rights aspect of expulsion was important, but there 
were two other important aspects: the economic control 
exercised by a State within its territory, and the question 
of security, obviously including the problem of terrorism. 
The category of expulsion of aliens was part and parcel 
of the old problem of the international minimum stand-
ard for the treatment of aliens, including conditions for 
the presence of aliens in State territory, their subjection to 
taxation regimes and the like, a part of the law that ran in 
parallel to norms relating to human rights.

63. The essence of the subject, however, was the con-
trol that a State had over its territory. Broadly speaking, it 
was a question of public order, and the wording of draft 
articles 5 and 6 acknowledged as much. The question of 
sovereignty and control had several facets. It connoted 
not only a power to control but various duties to control. 
There was no polarity between human rights concerns 
and the question of control. The report seemed to miss 
the point that control often involved positive elements, 
even from a human rights perspective. Article 1 of the 
European Convention on Human Rights read: “The High 
Contracting Parties shall secure to everyone within their 
jurisdiction the rights and freedoms defined in Section I of 
this Convention.” Many other similarly important duties 
under customary law could be listed, such as the duty to 
control the activities of armed bands, which had been a 
major issue in the Armed Activities on the Territory of the 
Congo (Democratic Republic of the Congo v. Uganda) 

case. The topic involved the protection of human rights 
in general and the security of foreign nationals and their 
property on the territory of a State, but it was the indi-
vidual’s nationality and presence in the territory that were 
the dominant issues.

64. The question of expulsion could be approached in 
two ways: under draft article 3 through the formulation 
of a right to expel and a reference to the legal standards 
governing that right; and under draft article 7 subject to 
the requirements of a monitoring procedure for each indi-
vidual concerned. Those two approaches were obviously 
inconsistent, and it was to be hoped that in the Drafting 
Committee the Special Rapporteur could make the choice 
between them clearer. He agreed with Mr. Vasciannie that 
customary law should provide the basis for determining 
which was the appropriate standard. The basis of the legal 
standards was the control of State territory and the power 
and the duty to maintain public order and protect national 
security. Incidentally, national security was as much a 
matter of human rights as of any other domain: there was 
no polarity between human rights and other legal values. 
Those premises were not inimical to the rights of individ-
uals or groups, and provided the most appropriate basis 
for approaching some of the problems raised by the topic.

65. Draft article 4 was being characterized as posing a 
problem of scope, but he viewed things slightly differ-
ently. In the first place, the Special Rapporteur’s asser-
tion in paragraph 33 of the report that nationality was a 
matter that fell within the competence of the State was 
incorrect. The confusion arose because individual States 
had the power to remove and confer nationality, but their 
decision to do so came within the framework of public 
international law. A useful analogy had been drawn in the 
Nottebohm case: only a State could create its own territo-
rial sea, but it could not do so except within the frame-
work of public international law. The same applied to the 
baselines of the territorial sea created by Norway in the 
Fisheries case. The problem of dual and multiple nation-
alities would also have to be dealt with somehow, possi-
bly in the commentary.

66. Second, the non-expulsion of nationals was not so 
much an independent rule as a lack of competence of the 
State. Third, cases of negotiated transfers, such as that 
of Charles Taylor, were not really relevant. As the Spe-
cial Rapporteur recognized in paragraph 55 of the report, 
a State could not expel its nationals without the express 
consent of a receiving State.

67. He was not sure what should be done with draft arti-
cle 4. It could perhaps be deleted and the issues it raised 
mentioned in the commentary to draft article 3. The prob-
lem with draft article 4 was that a provision couched in the 
form of a negative exhortation often created a normative 
possibility even when that was not the intention. Persons 
faced with the exhortation “do not dump rubbish here” 
could be relied upon to dump rubbish somewhere else.

68. With regard to draft article 5, he endorsed Mr. Pel-
let’s comment concerning the risks of incorporating the 
language of existing multilateral standard-setting treaties. 
Some members were in favour of deleting the draft arti-
cle. However, his own preference would be to include a 
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“without prejudice” clause along the lines of draft arti-
cle 5, together with an explicit indication that a person 
who failed to obtain refugee status retained a residual 
status as a person present within the territory of a State 
who was thus subject to expulsion in accordance with the 
normal principles of international law.

69. Turning to draft article 6, to which Mr. Pellet’s 
comment also applied, he said that the non-expulsion of 
stateless persons was analogous to that of nationals and 
consequently came under the competence of the State 
concerned. The status of stateless persons arose from 
their presence, lawful or otherwise, on the territory of the 
State; their presence afforded them some level of legal 
protection.

70. He was deeply sceptical about the concept of col-
lective expulsion, taken up in draft article 7, except as a 
useful political shorthand to describe certain situations. 
The concept lacked precision, and the need for a special 
provision was not self-evident. It would be more logical 
to have a provision on discriminatory expulsion, but in 
principle that was covered by draft article 3.

71. He agreed with Mr. Gaja and other members that the 
proviso in draft article 3, paragraph 2, should form part 
of paragraph 1. He also agreed that the reference to “the 
fundamental principles of international law” was inappro-
priate. He suggested it should be replaced by a proviso 
to the effect that the exercise of the right must be com-
patible with the principles of general international law. It 
might perhaps still be useful to refer draft article 3 to the 
Drafting Committee so that the problems it posed could 
be thrashed out there. He had some doubts, however, con-
cerning draft articles 5 and 6, which seemed to be shared 
by other members of the Commission.

72. On the whole, he was reluctant to refer the draft 
articles to the Drafting Committee for a number of rea-
sons. First, there were too few provisions dealing directly 
with the expulsion of aliens: draft articles 4, 5 and 6 dealt 
with issues on the boundaries of the topic. Secondly, draft 
article 3 needed some refinement: not enough emphasis 
had been laid on the question of nationality. Thirdly, the 
relationship between draft articles 3 and 7 required clari-
fication. It might also be appropriate to have an additional 
draft article on migrant workers; it seemed odd to deal 
with the matter under draft article 7. Lastly, it was impor-
tant to include a provision along the lines of draft article 5 
on the beneficiaries of treaties of friendship, commerce 
and navigation, which also covered the status and condi-
tions of aliens.

73. Ms. JACOBSSON said that the Chairperson had 
been rather unjust in saying that members failed to see the 
topic in its historical perspective, namely as an offshoot of 
the question of the international minimum standard for the 
treatment of aliens. Most members saw that very clearly; 
however, given the fact that the historical background had 
been very thoroughly examined by the Special Rappor-
teur, they had preferred to focus on new developments. 

74. As for Mr. Pellet’s comments, she had carefully 
avoided suggesting that the different approaches fol-
lowed by the Special Rapporteur and Mr. Vasciannie were 

contradictory. Instead, she had said that they approached 
the situation from different angles. Different approaches 
could lead to the same result, and were not necessarily 
incompatible.

Cooperation with other bodies (continued)*

[Agenda item 10]

statement bY the rePresentatiVe of the 
inter-ameriCan juridiCal Committee

75. The CHAIRPERSON welcomed Mr. Herdocia 
Sacasa, Chairperson of the Inter-American Juridical 
Committee and a former member of the Commission, and 
invited him to address the Commission.

76. Mr. HERDOCIA SACASA (Chairperson of the 
Inter-American Juridical Committee) said that in 2006, 
the Inter-American Juridical Committee had held its cen-
tenary celebrations in Rio de Janeiro, Brazil, where its 
predecessor, the Permanent Commission of Jurisconsults 
of Rio de Janeiro, had first met in 1906. The centenary had 
provided an opportunity to assess the invaluable contribu-
tion of the Latin American and Caribbean region and the 
inter-American system to many aspects of international 
law, including the very concept of its codification. It had 
also provided the opportunity to highlight the role played 
by the Committee in the development of the Inter-Ameri-
can Peace System, and notably the American Treaty on 
Pacific Settlement (“Pact of Bogotá”), which ensured that 
conflicts were resolved promptly. The importance of that 
Treaty in dealing with and preventing conflicts among 
States in the Americas was not always sufficiently empha-
sized. When conflicts did break out, however, they were 
usually of an internal nature and served as a warning of 
need to strengthen democracy and the rule of law and as 
a reminder of the relevance of the Inter-American Demo-
cratic Charter.

77. Other achievements recalled during the centenary 
celebrations had included the Inter-American Juridi-
cal Committee’s contribution to the development of the 
principle of non-intervention under the 1933 Montevideo 
Convention on the Rights and Duties of States adopted by 
the Seventh International Conference of American States, 
originally promoted by José Gustavo Guerrero, a Central 
American citizen of world renown who had enjoyed the 
distinction of presiding over both the PCIJ and the ICJ. 
Also worthy of note had been the Committee’s role in 
establishing legal equality among States and the exclu-
sion of the power of veto from all procedures in the inter-
American system.

78. In 1947, the Inter-American Juridical Commit-
tee had drafted a declaration on the international rights 
and duties of man, which had later become the American 
Declaration on the Rights and Duties of Man, adopted at 
the Ninth International Conference of American States, 
held in Bogota in 1948,297 preceding by a few months the 

* Resumed from the 2933rd meeting.
297 International Conferences of American States, Second 
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adoption of the Universal Declaration of Human Rights.298 
From the outset, the Committee had been committed to 
promoting social rights, as was borne out by its drafting of 
the 1948 Inter-American Charter of Social Guarantees.299 
That year, the Ninth International Conference of Ameri-
can States had requested the Committee to prepare a draft 
statute for an inter-American court in order to protect 
human rights. It was to become the cornerstone of human 
rights in the Americas, in the form of the American Con-
vention on Human Rights: “Pact of San José, Costa Rica”.

79. The Inter-American Juridical Committee had made 
useful contributions on other important legal issues such 
as the right of asylum, diplomatic protection, the conti-
nental shelf, economic integration and exclusive eco-
nomic zones. In March 1971, its Rapporteur on the law of 
the sea, Mr. Vargas Carreño, had proposed the idea of the 
patrimonial sea. That idea had influenced national legisla-
tion and the discussions that had taken place in the United 
Nations on the exclusive economic zone during the Third 
United Nations Conference on the Law of the Sea.

80. Equally laudable had been the Inter-American Juridi-
cal Committee’s contribution to representative democ-
racy. It had declared that all States in the inter-American 
system were obliged to exercise effectively representative 
democracy in their systems and political organizations; 
further, it had declared the principle of non-intervention 
and the right of each State of the system to choose its 
political, economic and social system without any outside 
interference and to organize itself in the most appropriate 
manner, subject to the obligation to exercise effectively 
representative democracy.

81. The Inter-American Juridical Committee had also 
delivered a number of courageous opinions on various 
sensitive issues, such as the extraterritoriality of laws and 
limits to the exercise of jurisdiction, for instance with 
respect to the Helms-Burton Act,300 which might well be 
of relevance to the Commission’s new topic of extraterri-
torial jurisdiction. Its opinion in the case of Carlos Tünner-
mann Bernheim, Nicaragua’s Ambassador to the United 
States who had also been Permanent Representative to the 
OAS—had had implications regarding the headquarters 
agreements of international organizations and their regu-
lations governing the dismissal of representatives. With 
regard to the United States v. Álvarez-Machaín case, the 
Inter-American Juridical Committee had affirmed the vio-
lation of sovereignty and territorial integrity of one State 
and the duty of another to repatriate the person who had 
been abducted.

82. In its efforts to combat corruption, the Inter-Ameri-
can Juridical Committee had drawn extensively on the 
Commission’s work in the area of diplomatic protection, 
and in particular the basic principle that nationality must 
be acquired in a manner that did not contradict interna-
tional law. At its sixty-sixth Regular Session in 2005, the 
Committee had issued an opinion proposing, by way of 

298 General Assembly resolution 217 (III) of 10 December 1948.
299 International Conferences of American States, Second 
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300 Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 
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progressive development, the need for a regulation to 
combat corruption. Pursuant to that opinion, in the event 
of a conflict of nationality, if the nationality of the request-
ing State was the dominant or predominant nationality, or 
the genuine and effective link, extradition should not be 
refused on the sole basis of nationality; when national-
ity was acquired or invoked fraudulently or unlawfully, 
extradition should not be refused solely on the basis 
of nationality. That clearly tied in with the topic of the 
obligation to extradite or prosecute, currently being con-
sidered by the Commission, and was reflected in many 
inter-American instruments, including the Inter-American 
Convention against Corruption.

83. Turning to the future work of the Inter-American 
Juridical Committee and the challenges that lay ahead, he 
stressed the importance of forging international law in a 
spirit of cooperation and responsibility and with a sense 
of humanity. Like the Commission, the Inter-American 
Juridical Committee considered that it need not confine 
itself to traditional topics, but could also deal with new 
issues arising under international law and the urgent con-
cerns of the international community. 

84. On the occasion of its centenary, the Inter-American 
Juridical Committee had reflected on the most significant 
developments in contemporary society. The first was the 
increasingly broader scope of international law, which 
now covered areas that had formerly fallen exclusively 
within the jurisdiction of States. As the Study Group on 
fragmentation of international law: difficulties arising 
from the diversification and expansion of international 
law could attest,301 in the last 50 years the scope of inter-
national law had broadened to such an extent as to encom-
pass virtually all areas of international affairs, ranging 
from trade to protection of the environment.

85. The second development was the demise of State 
monopolies, which opened the way for new subjects of 
international law and other emerging partners to take their 
place alongside the once-powerful State leviathan. The 
concept of security had also changed radically: the new 
threats posed were complex and transnational, calling for 
greater collective efforts and a legal framework of regional 
scope. That change was accompanied by an increasing 
interdependence of national legal systems and international 
law, which made it easier for subjects of international law 
to move from one system to another, and for individuals to 
come under the jurisdiction of international law, especially 
in the areas of human rights and community law.

86. The last development was the rise of a new body 
of law of universal application reflected in norms of 
jus cogens or erga omnes obligations and, above all, in 
regional and subregional regulations established to pro-
tect collective interests essential to the group of States 
concerned. A case in point was the inter-American regu-
lations governing representative democracy and human 
rights that constituted a system of inter-American public 
order norms that the Commission would refer to as erga 
omnes partes.

301 See the conclusions of the work of the Study Group on this topic 
in Yearbook … 2006, vol. II (Part Two), para. 251. The full report of the 
Study Group (A/CN.4/L.682 [and Corr.1] and Add.1) is available on the 
Commission’s website (see footnote 28 above).
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87. Such norms did not only give rise to collective obli-
gations, but also entailed a joint and several responsibility 
to respond to grave violations of those obligations. Legal 
solidarity was an inter-American principle that went 
beyond mere cooperation between States and signified the 
capacity of States that were not directly affected by viola-
tions to defend the very values, principles and regulations 
that had led to the establishment of the OAS. Such soli-
darity was in keeping with the spirit of the Commission’s 
own draft articles on responsibility of States for interna-
tionally wrongful acts.302

88. All those developments were taking place in a world 
undergoing a transition which ushered in a new era. Hence 
the Inter-American Juridical Committee’s insistence on 
the need to secure those vital human values that would 
avert the risk of the world being dragged into a century 
of dehumanization. International law was at the heart of 
efforts towards the consolidation of a jus gentium with 
new social dimensions. In a recent study addressing the 
legal aspects of the interdependence of democracy, com-
prehensive development and the fight against poverty, the 
Committee had noted the importance of upholding the 
human rights underpinning democracy and development, 
implementation of which, despite their being enshrined 
in relevant international and inter-American instruments, 
was weak.

89. The purpose of the Inter-American Juridical Com-
mittee’s reflection on those significant developments was 
to draw up an agenda for the future consisting of topics of 
direct relevance to the public. They included the consumer 
protection, access to public information, the right to an 
identity, the protection of migrant workers and their fami-
lies and combating all contemporary forms of discrimi-
nation. The Committee also intended to enhance its role 
as an independent consultative body and to make greater 
use of its specialist skills in selecting more far-reaching 
and challenging issues for inclusion on its agenda. In that 
regard, he paid tribute to the valuable role played by the 
Commission’s own Planning Group in providing guid-
ance to organizations such as his own in identifying areas 
ripe for codification or progressive development. The 
Inter-American Juridical Committee could break new 
ground by responding boldly and imaginatively to the 
challenges facing it. Among the new topical issues on its 
agenda were legal cooperation with Haiti and strengthen-
ing of jurisdictional mechanisms available in the OAS. 
The inclusion of the latter was perhaps prompted by the 
need to consider the reasons for the low rate of ratification 
of treaties such as the American Treaty on Pacific Settle-
ment (“Pact of Bogotá”) and the large number of reserva-
tions regarding the compulsory jurisdiction of the ICJ, as 
well as to ensure that the powers conferred by the Inter-
American Democratic Charter relating to constitutional 
remedies could be exercised by all State bodies and not 
only by the executive. 

90. As for measures to combat all forms of discrimina-
tion and intolerance, the central question was whether an 
additional, regional instrument was needed to comple-
ment the International Convention on the Elimination of 

302 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 26, 
para. 76.

All Forms of Racial Discrimination. The Inter-American 
Juridical Committee had delivered an opinion in which it 
had found that the relevant regional instruments such as 
the Charter of the Organization of American States and 
the American Declaration on the Rights and Duties of 
Man explicitly or implicitly covered all forms of exist-
ing and potential discrimination. It had concluded that the 
value of a new instrument would reside in its coverage of 
new and contemporary forms of discrimination not con-
templated in earlier instruments.

91. The Inter-American Juridical Committee had dis-
cussed the possibility of drafting a new inter-American 
instrument on the right to information. In that connection, 
Mr. Herdocia Sacasa drew attention to the judgement of 
the Inter-American Court of Human Rights in the Claude 
Reyes et al. v. Chile case concerning Chile’s alleged viola-
tion of article 13 of the American Convention on Human 
Rights (“Pact of San José, Costa Rica”) by refusing access 
to public information in connection with the environmen-
tal impact of a foreign investment contract. The Court had 
found that, by expressly stipulating the right to “seek” 
and “receive” “information”, article 13 of the Convention 
protected the right of all individuals to request access to 
State-held information, with the exceptions permitted by 
the restrictions established in the Convention. Further-
more, such restrictions must have been established by 
law, be enacted for reasons of general interest, respond to 
a purpose allowed by the Convention, and be necessary 
in a democratic society and proportionate to the interest 
justifying them. The Court’s contribution to the presump-
tion that all public information should in principle be 
accessible to individuals must be recognized. The Com-
mission’s draft articles on prevention of transboundary 
harm from hazardous activities were also relevant to the 
issue of access to public information. Also important was 
the existence of effective legal remedies to guarantee the 
right of access to public information. A related aspect of 
the question currently being considered by the Commit-
tee was the need to separate the issue of access to public 
information from that of the protection of information and 
personal data, including transboundary transfers of data.

92. Another important issue under consideration by 
the Inter-American Juridical Committee was the legal 
situation of migrant workers and their families under 
international law. The legal aspects of human mobility, 
especially with regard to human rights, should be prop-
erly reflected in legislation on migrant workers. Some 
progress had already been made with the entry into force 
of the International Convention on the Protection of the 
Rights of All Migrant Workers and Members of their 
Families, the advisory opinions of the Inter-American 
Court of Human Rights, the judgments of the ICJ, espe-
cially in the Avena case, the mandates stemming from the 
Summit of the Americas and the adoption of the Inter-
American Program for the Promotion and Protection of 
the Human Rights of Migrants, Including Migrant Work-
ers and their Families.

93. With regard to the International Criminal Court, the 
OAS sought to encourage ratification of the Rome Stat-
ute of the International Criminal Court and had mandated 
the Inter-American Juridical Committee to promote co-
operation with the Court. On the basis of an exchange of 
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information with 17 States, it had provided States not par-
ties to the Statute with information on the mechanisms 
available to overcome constitutional and legal obstacles 
to ratification. The Committee had used questionnaires 
as a very useful source of information on best practices 
regarding the incorporation of crimes under the Statute 
into national legislation, and on ways of amending that 
legislation so as to promote cooperation with the Court.

94. The Inter-American Juridical Committee had 
also been considering the issue of the right to identity. 
In response to a request for its opinion on the scope of 
that right, the Committee had, in March 2007, held an 
extraordinary session on children, the right to identity and 
citizenship. Its deliberations were continuing, but it had 
found that there was no consistent position on the ques-
tion. Although in some cases and under some constitutions 
it was seen as an autonomous right, it was generally seen 
as interrelated with or stemming from other rights, such as 
the right to be registered, the right to a name, the right to 
nationality or the right to legal personality. Accordingly, 
the Inter-American Court of Human Rights had found 
that, in accordance with doctrine and jurisprudence, the 
right to identity was both autonomous and an expression 
of other rights, providing the means to their enjoyment. 
In order to secure universal realization of the right to civil 
identity in the Americas, it was, in the Committee’s view, 
vital that all persons should carry an identification docu-
ment officially confirming that identity.

95. The Inter-American Juridical Committee was 
engaged in the planning of the seventh Inter-American 
Specialized Conference on Private International Law. The 
theme of the Conference, on which two special rappor-
teurs specializing in the topic were working, was to be 
consumer protection.

96. Closer cooperation and dialogue between the Inter-
American Juridical Committee and the Commission 
would be of great benefit to both parties. The Commis-
sion should consider sending a representative to the Com-
mittee’s next regular session in Rio de Janeiro. At a time 
when international law was in a transitional stage between 
two epochs, an exchange of information between the two 
bodies was crucial. Mr. Herdocia Sacasa also suggested 
that the Commission’s forthcoming sixtieth anniversary 
could be marked by a campaign, using the framework of 
the Committee’s structures and, in particular, its annual 
courses on international law, to raise regional awareness 
of the immense volume of work done by the Commission 
on providing a structure for a new vision of international 
law on the part of the international community.

97. Mr. VARGAS CARREÑO, after thanking Mr. Her-
docia Sacasa for his exhaustive presentation of the Inter-
American Juridical Committee’s work, said that among 
the many conclusions that might be drawn from his state-
ment was the urgent need for continual dialogue between 
the Commission and the Committee, which would enrich 
the work of both. The two bodies had similar functions, 
despite their differences. The Commission’s primary 
mandate was the codification and progressive develop-
ment of international law, whereas the Committee, which 
had also had such a function in the past, had narrowed 
its range. Globalization had resulted in a new universality 

in international law, so a regional body had to be cau-
tious in its codification work and should focus rather on 
specific problems relating to its region. In the framework 
of its Specialized Conferences on Private International 
Law, the Inter-American Juridical Committee had been 
instrumental in the adoption of a number of fundamen-
tal instruments in that area, including the Inter-American 
Convention against Corruption, which had been the first 
such convention in the world. It had also made signifi-
cant contributions, at an international level, for exam-
ple on the law of the sea, through its important work on 
exclusive economic zones and the continental shelf. The 
Committee also played a vital role as a dispute settlement 
body. He recalled the case concerning Carlos Tünner-
mann Bernheim, who, as Ambassador of Nicaragua to the 
United States of America, had been declared persona non 
grata by the latter country, but who was also Ambassa-
dor to OAS. The resulting dispute had been settled within 
the inter-American system. The Inter-American Juridical 
Committee had also been involved in dealing with the 
extraterritorial repercussions of legislation such as the 
Helms-Burton Act. The Committee should not duplicate 
efforts at international level, but should make specific 
regional contributions, as it was doing in areas such as the 
promotion of democracy, and the new draft social charter 
of the Americas, which deserved the Commission’s sup-
port. He therefore endorsed Mr. Herdocia Sacasa’s sug-
gestion that the Committee should take advantage of the 
Commission’s forthcoming sixtieth anniversary to pro-
mote awareness of its work.

98. Mr. PELLET said that, although links existed 
between the Commission and regional bodies such as the 
Inter-American Juridical Committee, they were, by and 
large, extraordinarily formal and had no real practical 
consequences. He therefore wondered whether Mr. Her-
docia Sacasa had any practical suggestions for improving 
the situation, particularly in the context of the Commis-
sion’s forthcoming sixtieth anniversary celebrations. The 
Commission would also welcome suggestions on how to 
improve the process for selection of topics, given most 
States’ extreme reluctance to offer any guidance in that 
regard. The Commission would welcome suggestions on 
topics from regional bodies, inter alia from an American 
perspective.

99. Mr. NIEHAUS said that the parallel nature of 
the work undertaken by the Commission and the Inter-
American Juridical Committee underlined the crucial 
need for closer cooperation between the two. The Com-
mittee focused on areas such as the legal issues relating 
to the integration of the developing countries of the con-
tinent and the scope for harmonizing their legislation. It 
was thus clear that the Committee played a vital role in 
defending democracy in the continent. In that connection, 
he asked whether, in the context of the realization of the 
right to information, the Committee had encountered any 
instances of legislation incompatible with that right, and, 
if so, what steps it could take to rectify the situation.

100. Mr. SABOIA welcomed Mr. Herdocia Sacasa’s 
suggestion that cooperation between the Commission 
and the Inter-American Juridical Committee should be 
strengthened. Against the background of the Committee’s 
recent centenary, it should be borne in mind that the two 



198 Summary records of the second part of the fifty-ninth session

themes of legal equality and the principle of non-inter-
vention had been discussed as long ago as 1906 and at 
the Second International Peace Conference at The Hague 
in 1907 but still had resonance for the Americas and the 
world. Curiously, the American continent, though not a 
model of democracy, had remained faithful to interna-
tional law and its principles. In that connection, he asked 
how the Committee viewed the new threats to security, 
including terrorism, and their impact on human rights 
and democracy. It was a topic that deserved special con-
sideration, given the difficulty that many international 
organizations, including the United Nations, had in strik-
ing a balance between measures to combat terrorism and 
respect for human rights.

101. Ms. ESCARAMEIA, referring to Mr. Herdocia 
Sacasa’s suggestion that dialogue between the two bod-
ies should be enhanced, said it would be a good idea 
for a representative of the Commission to participate 
actively in the Inter-American Juridical Committee’s 
sessions and report on the Commission’s work. As for 
the idea of involving the Commission in the Committee’s 
annual courses on international law, she wholeheart-
edly endorsed that suggestion. It would be most helpful 
if the Committee could occasionally devote a meeting 
to discussing topics on the Commission’s agenda. She 
also wished to echo Mr. Pellet’s request that the Com-
mittee suggest topics for consideration by the Commis-
sion. Such suggestions would be particularly valuable 
in view of the Committee’s tendency to regard the law 
as a tool for social change in areas such as democracy 
and development, an approach that differed from that 
of the Commission. With regard to efforts to promote 
wider acceptance of the compulsory jurisdiction of the 
ICJ, she wondered whether the Inter-American Juridical 
Committee was examining specific declarations or reser-
vations on the matter, or whether it was simply engaging 
in political lobbying to urge more countries to accept the 
Court’s jurisdiction.

102. Mr. VASCIANNIE concurred with the view that 
the Commission and the Inter-American Juridical Com-
mittee should work towards greater collaboration. He 
also supported the suggestion that representatives of the 
Commission should give lectures during the Committee’s 
annual courses on international law, which were respected 
throughout Latin America and the Caribbean for their 
outstanding quality. He asked how the Committee chose 
topics for its agenda and whether there was any tension 
between questions that were seen as largely political 
and those that were perceived as largely legal. He won-
dered how the Committee reconciled the two conflicting 
demands in deciding what should go on its agenda.

103. Mr. HERDOCIA SACASA (Chairperson of the 
Inter-American Juridical Committee) said he welcomed 
the evident support within the Commission for a strength-
ening of ties with the Committee. Specific steps that 
could be taken included the presence of a representative 
of the Commission at the Committee’s sessions and those 
of its bureau, which would lead to a mutually beneficial 
exchange of information and a greater understanding 
of how the topics under consideration by the two bod-
ies interrelated. Another useful step would be to forge 
closer links between the rapporteurs of the two bodies: 

much expertise could be shared and time saved, with 
benefit to both rapporteurs and to both bodies. Thirdly, 
as he had suggested, a representative of the Commission 
could take part in the international law courses organ-
ized by the Committee, and could explain the Commis-
sion’s work and show how it overlapped with that of the 
Committee. A further possibility would be to establish a 
forum that would provide a focus for the discussion of 
the new challenges generated by the modern world. Such 
a forum could, perhaps, be held during the international 
law courses.

104. The Inter-American Juridical Committee’s top-
ics were chosen for a variety of reasons. For example, a 
member of the Inter-American Court of Human Rights 
attending the Committee’s meetings as an observer might 
request the Committee to take up the question of non-
compliance with the Court’s judgments in a given area. 
Officials of the Court or of international organizations 
might ask the Committee to include specific items on its 
agenda, either because legislation had shortcomings to be 
addressed or simply because greater knowledge needed to 
be built up on a specific topic. 

105. With regard to Mr. Niehaus’s question concern-
ing the right to information, he said that there were un-
doubtedly glaring deficiencies. The Claude Reyes et al. 
v. Chile case had drawn attention to a problem that was 
not confined to Chile. Judicial mechanisms were not flex-
ible enough to accommodate requests relating to viola-
tions of the right to information. Some States restricted 
the procedure to information on the administrative sector, 
despite the fact that the American Convention on Human 
Rights: “Pact of San José, Costa Rica” contained provi-
sions guaranteeing access to information. Much remained 
to be done to bring national legislation into line with the 
Convention.

106. On the question regarding security, he said that the 
Inter-American Juridical Committee conducted its work 
in the context of the Bridgetown Declaration of Princi-
ples of 10 May 1997 and the Declaration on Security in 
the Americas, adopted by the OAS Special Conference on 
Security held in Mexico City in October 2003.303 Those 
Declarations were not, however, reflected in national leg-
islation, which continued to ignore the social, cultural, 
human and democratic dimensions of security. As for the 
question regarding acceptance of the compulsory jurisdic-
tion of the ICJ, he confirmed that the Committee had for 
some time been seeking how to promote wider accept-
ance of the Court’s jurisdiction by virtue of accession to 
instruments such as the American Treaty on Pacific Set-
tlement (“Pact of Bogota”). As for Mr. Vasciannie’s ques-
tion, some items were placed on the Committee’s agenda 
because they raised important topical legal issues. Others 
emanated from the OAS General Assembly, and might be 
of a more political nature, but the Committee restricted 
itself to the legal aspects of a given topic. Often, however, 
the legal and the political overlapped.

107. The CHAIRPERSON thanked the Chairperson of 
the Inter-American Juridical Committee for his statement.
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Organization of the work of the session (concluded)*

[Agenda item 1]

108. Mr. YAMADA (Chairperson of the Drafting Com-
mittee) announced that the Drafting Committee for the 
topic of expulsion of aliens would be composed of the 
following members: Mr. Kamto (Special Rapporteur), 
Mr. Candioti, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Kolodkin, Mr. McRae, Mr. Niehaus, Mr. Perera, 
Mr. Saboia, Mr. Singh, Mr. Vargas Carreño, Mr. Vascian-
nie, Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Ms. Xue 
and Mr. Petrič (ex officio).

The meeting rose at 1.10 p.m.

2944th MEETING

Friday, 27 July 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Al-Marri, Mr. Candioti, Mr. Comis-
sário Afonso, Mr. Dugard, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kamto, Mr. Kolodkin, Mr. McRae, 
Mr. Niehaus, Mr. Nolte, Mr. Ojo, Mr. Pellet, Mr. Perera, 
Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez- 
Bermúdez, Mr. Wisnumurti, Ms. Xue, Mr. Yamada.

Expulsion of aliens (continued) (A/CN.4/577 
and Add.1–2, sect. E, A/CN.4/581) 

[Agenda item 7]

third rePort of the sPeCial raPPorteur (concluded)

1. The CHAIRPERSON invited the members of the 
Commission to continue and complete their consideration 
of the third report of the Special Rapporteur on the expul-
sion of aliens (A/CN.4/581).

2. Mr. KOLODKIN commended the Special Rappor-
teur on the quality of his report, which had given rise 
to an in-depth debate in the Commission. He endorsed 
unreservedly the right of expulsion provided for in draft 
article 3, paragraph 1, which stemmed directly from State 
sovereignty and reflected an objective reality, with the 
limitations imposed on its exercise by international law. 
The wording of paragraph 2, however, was not entirely 
felicitous. It probably depended on the definition of the 
scope of the draft articles and, in particular, the question 
whether the scope should cover all categories of aliens. If 
that was the case, it should be made clear that the right to 
expel aliens must be exercised in conformity with the pro-
visions of the current draft articles. If not, the reference

* Resumed from the 2933rd meeting.

to the draft articles was insufficient. The words “funda-
mental rules of international law” should be deleted and 
he supported the idea of merging the two paragraphs of 
draft article 3.

3. He had no objection if the draft articles strengthened 
the rules prohibiting the State from expelling its nation-
als, although, strictly speaking, the draft articles related 
only to the expulsion of aliens. He noted that the Constitu-
tion of the Russian Federation prohibited the expulsion of 
nationals. The reference in draft article 4, paragraph 2, to 
exceptions to that principle could be retained.

4. He did, however, have serious reservations about the 
inclusion of refugees and stateless persons in the draft 
articles because the regime applicable to those categories 
of persons was defined in the 1951 Convention relating to 
the Status of Refugees and the 1954 Convention relating 
to the Status of Stateless Persons. By adopting provisions 
on refugees and stateless persons which differed from 
those set out in the two Conventions, the Commission 
might cause a fragmentation of the legal regime. More-
over, the draft articles introduced by the Special Rappor-
teur were different from the corresponding provisions of 
those two instruments, and not only in form.

5. For example, draft article 5 linked articles 32 and 33 
of the 1951 Convention relating to the Status of Refu-
gees, although they dealt with different points. Article 32 
covered the expulsion of refugees who were lawfully 
in the territory of a State, whereas article 33 prohibited 
the expulsion or refoulement of all refugees, regardless 
of whether they were in a lawful or unlawful situation. 
Article 32, paragraphs 2 and 3, provided substantial guar-
antees with regard to the rights of refugees, whereas arti-
cle 33 did not. He thus did not see how the two articles 
could be linked, as the Special Rapporteur had proposed.

6. The Commission must come to an agreement on the 
principles. It must decide whether refugees and state-
less persons should be included in the scope of the draft 
articles and, if so, whether the relevant provisions of the 
1951 Convention relating to the Status of Refugees and 
the 1954 Convention relating to the Status of Stateless 
Persons should be reviewed. He was opposed to such 
a decision in both cases, but the adoption of a “without 
prejudice” clause should not be ruled out.

7. He agreed with the idea in draft article 7 of prohib-
iting the collective expulsion of aliens, although more 
details and substantive changes were needed, but the 
question should not be considered in the draft articles 
because it was a matter of humanitarian law. If the Com-
mission decided to include it, however, it should be made 
clear that the draft article should apply only in the context 
of an international armed conflict and that the question of 
the expulsion of hostile or enemy aliens must be the sub-
ject of separate provisions in the draft articles. Otherwise 
it might be thought that the Commission was applying 
the general regime applicable to aliens to such persons 
and the impression would be given that the tendency was 
to apply the basic provisions of the regime applicable in 
time of peace to the expulsion of aliens in time of armed 
conflict. He was not convinced that this was justified. The 
prevailing opinion in the doctrine was that States had 
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the right to expel enemy aliens collectively. That opin-
ion was confirmed in paragraph 1020 of the study by the 
Secretariat,304 which specified that this right was an excep-
tion to the prohibition of mass expulsion. Consequently, 
the difference between the regime applicable in time of 
peace and in time of armed conflict must be retained. Fur-
thermore, the collective expulsion of enemy aliens could 
not be regarded as collective punishment; rather, it was a 
control measure applied by a State party to an armed con-
flict and it was in conformity with the Geneva Convention 
relative to the protection of civilian persons in time of war 
(Convention IV). It went without saying that the guaran-
tees and rights applicable to the expulsion of enemy aliens 
must be respected, especially articles 35 and 36 of that 
Convention. He reiterated that, in his opinion, the ques-
tion of the expulsion of enemy aliens in time of armed 
conflict must not be included in the scope of the draft arti-
cles, but, if it was, it should be considered independently 
of the question of the expulsion of aliens in time of peace. 
On another matter, he said that the definition of collective 
expulsion in draft article 7, paragraph 2, was unsatisfac-
tory and the Commission should consider it again once it 
had decided how to define “expulsion”.

8. He proposed that draft articles 3, 4 and 7 should be 
referred to the Drafting Committee, which should decide, 
however, whether draft article 4, paragraph 1, should be 
retained as it stood. With regard to draft article 7, the 
Drafting Committee should confine itself to formulating 
a prohibition of collective expulsion, without including 
the case of enemy aliens, and should also specify what it 
meant by “collective expulsion”.

9. Mr. KAMTO (Special Rapporteur) thanked the 
members of the Commission for their contributions to 
the debate. Their positions on the five draft articles were 
sometimes at variance with each other and doctrinal or 
ideological preferences occasionally did not reflect cur-
rent international practice and even current positive law 
in some cases.

10. The members of the Commission who had taken 
part in the debate were unanimously in favour of refer-
ring draft articles 3 and 7 to the Drafting Committee. 
As to draft article 4, only Ms. Escarameia and Mr. Nie-
haus had clearly called for its deletion. Mr. McRae won-
dered whether its inclusion was warranted, Mr. Brownlie 
thought that it was on the boundaries of the topic, and 
Mr. Vasciannie and Ms. Xue endorsed it. The other mem-
bers of the Commission had taken a number of different 
positions. Thus, with the exception of three participants in 
the debate, all the others were in favour of referring draft 
articles 3, 4 and 7 to the Drafting Committee.

11. Opinions on draft articles 5 and 6 were even 
more varied. Mr. Brownlie, Mr. Hmoud, Mr. Kolodkin, 
Mr. Nolte, Mr. Pellet and Mr. Petrič, were clearly opposed 
to their retention, while Mr. Fomba, Mr. Vázquez-Bermú-
dez and Ms. Xue supported them. On the whole, the other 
members of the Commission were of the view that the 
two draft articles should be worded to ensure that the rel-
evant provisions of the 1951 and 1954 Conventions were 

304 A/CN.4/565 and Corr.1, mimeographed, available on the 
Commission’s website.

not altered in any way. Those who were opposed to the 
retention of the provisions did not say that no reference 
should be made to refugees or stateless persons, but that 
their case could be dealt with either by a “without preju-
dice” clause or by a footnote. All things considered, it was 
clear from the debates that the five draft articles could be 
referred to the Drafting Committee.

12. A number of points raised during the consideration 
of the draft articles called for explanations. On draft arti-
cle 3, two major questions had arisen. First, there was 
the distinction which he had drawn between the funda-
mental principles of the international legal system as an 
inter-State legal order and the principles or rules deriving 
from specific areas of international law, such as interna-
tional human rights law, humanitarian law and refugee 
law. In his opinion, such a distinction existed and it was 
defensible from the standpoint of the theory of interna-
tional law. Secondly, the question of the merger of draft 
article 3, paragraphs 1 and 2, of which several members 
of the Commission were in favour, could be considered 
by the Drafting Committee. Having listened to the argu-
ments on paragraph 2 put forward by Ms. Jacobsson, 
Mr. McRae and Mr. Pellet, he suggested the following 
new wording, which would take account of the points 
they had made: “However, expulsion must be carried 
out in compliance with the relevant rules of international 
law, in particular fundamental human rights, and the pre-
sent draft articles.”

13. The debates on draft article 4 (Non-expulsion by a 
State of its nationals) had focused on whether it belonged 
in a study on the expulsion of aliens and on the content of 
paragraph 2. On the first point, he did not think that the 
category of nationals should be left out. It was common 
practice for an international convention to refer to a con-
cept which, although not its main subject, was nonethe-
less related to it. Thus, the provision should be retained 
in the draft articles. As to paragraph 2, it was astonishing 
that some members, demonstrating a somewhat unusual 
approach to human rights, had refused to learn the lessons 
of history and had fiercely contested the relevance of the 
examples cited. It was incorrect to say that the Charles 
Taylor case was one of extradition or of judicial transfer. 
In actual fact, it had had to do with Charles Taylor’s nego-
tiated expulsion by the rebel authorities towards a receiv-
ing State, namely, Nigeria.

14. He acknowledged that the words “exceptional rea-
sons” in paragraph 2 were imprecise and could give rise to 
abuse; the Drafting Committee should attempt to clarify 
their meaning.

15. He did not intend to consider the questions raised 
by dual nationality, multiple nationality and depriva-
tion of nationality—the latter term being broader than 
“denaturalization”, the word used by Mr. Caflisch, and 
more appropriate than “denationalization”, employed by 
other members—and even less to propose draft articles 
at the current stage. Contrary to what Mr. Brownlie had 
said, he had not asserted that the question of national-
ity did not fall within the competence of international 
law, but that the conditions for access to the nationality 
of a State depended on the latter: the assessment of the 
link of nationality was a matter of international law, but 
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the criteria for the granting of nationality were defined 
by domestic law. In his own opinion, the prohibition 
of expulsion was required of any State of which a per-
son was a national. It seemed to him that his viewpoint 
was more protective of the rights of the persons con-
cerned than one which, in the case of dual nationality, 
was tantamount to granting the right to expel to the State 
which could invoke a less effective link of nationality 
with the person concerned. In Part Three on the legal 
consequences of expulsion, he would draw a distinc-
tion and conclude that the State which could claim the 
most effective link—what was called “active” national-
ity—could invoke that argument to exercise diplomatic 
protection. Given the very large majority in favour of 
considering the issue, he undertook to conduct, with 
the Secretariat’s assistance, a study on the questions of 
dual nationality, multiple nationality and deprivation of 
nationality, to be contained in an addendum to the third 
report, which the Commission should be able to consider 
at its sixtieth session.

16. The major problem raised by draft article 5 (Non-
expulsion of refugees) appeared to be the merger of arti-
cles 32 and 33 of the 1951 Convention relating to the Status 
of Refugees. He had the impression that the provisions of 
that Convention were so sacrosanct that there was simply 
no question of touching them, even to improve them. He 
understood the argument put forward by Mr. Pellet and 
several other members, including Mr. Kolodkin, when 
they said that the coexistence of two conventions with 
non-identical provisions on the same subject might cause 
difficulties, but thought that international law would be 
able to resolve such a problem, as had been seen in the 
context of the Commission’s work on fragmentation of 
international law.

17. The above comments were also valid for draft arti-
cle 6. He recalled that the 1951 Convention had already 
been amended, in a sense, by regional legal instruments, 
including in respect of the definition of “refugee”, as he 
had indicated in his second report.305 He strongly dis-
agreed with Mr. Kolodkin’s analysis of the distinction 
which the authors of the Convention had supposedly tried 
to make between articles 32 and 33. In actual fact, arti-
cle 33 merely repeated part of article 32, adding an addi-
tional criterion to justify expulsion. What distinguished 
the two articles was the principle of non-refoulement and 
the fact that the provision set out in article 33 could not be 
claimed “by a refugee whom there are reasonable grounds 
for regarding as a danger to the security of the country in 
which he is”.

18. As he had indicated in his report, the principle of 
non-expulsion in article 32 of the 1951 Convention was 
worded in a negative way: it did not state that a refugee 
could not be expelled, but that he could be expelled only 
in certain circumstances. Thus, the first element of his 
proposal was the idea that the principle was expulsion, 
not non-expulsion, but that it could be derogated from 
in certain circumstances. The second element was based 
on an attempt at a clarification with regard to articles 32 
and 33: the idea was that the former could serve to regu-
late the question of refugees in a lawful situation and 

305 Yearbook … 2006, vol. II (Part One), document A/CN.4/573.

the latter that of refugees in an unlawful situation, in 
the context of draft article 5, paragraph 2, and that con-
clusions could be drawn later, when the procedure for 
expulsion and the limits ratione materiae of those rules 
were discussed. Responding to the concerns expressed 
by Ms. Escarameia and Ms. Jacobsson, he said that he 
would consider the question of non-refoulement at that 
time, by focusing on refugees in an unlawful situation; 
the others could not be refoulés, since their status pro-
tected them.

19. Noting that views were divided in the Commis-
sion on a number of questions, such as the reference to 
terrorism, he asked the plenary for clearer instructions. 
He would not make draft articles 4 and 5 a question of 
principle. He had merely wanted to improve on the pro-
visions of the 1951 Convention, primarily by guarantee-
ing greater protection for the rights of refugees, but, if 
the Commission wished to preserve this Convention’s 
“monument”, he could agree to the proposal for a “with-
out prejudice” clause. In his fourth report, he would 
nevertheless attempt to explain what he had intended to 
do, in particular by addressing the questions of the tem-
porary protection of persons who had requested the sta-
tus of refugees and the residual rights of persons whose 
request had been denied.

20. There had been virtual unanimity among the mem-
bers of the Commission that the reference to terrorism 
was inappropriate. Several members had proposed that 
the words “including terrorism” should be added after 
“national security”, but it would be better to place any 
such clarification in the commentary.

21. With regard to draft article 7 (Prohibition of col-
lective expulsion), he did not see why there should be 
a separate provision for migrant workers. Moreover, the 
argument put forward seemed insufficient because the 
principle of the collective expulsion of migrant workers 
was stated in a treaty provision and was thus not a matter 
of customary law. He was unhappy with the definition of 
collective expulsion in paragraph 2, no doubt because he 
was unhappy with the definition of expulsion itself.

22. Paragraph 3 was the paragraph of draft article 7 that 
gave rise to the most problems, a number of members 
having called for its deletion because it was a question 
of international humanitarian law. He did not understand 
that argument, especially since, in the context of the 
expulsion of aliens, the Commission had, for example, 
considered questions relating to human rights: should it 
leave everything that had to do with human rights in the 
field of human rights? Why was international humanitar-
ian law so special that it could not be referred to any-
where other than in the 1949 Geneva Conventions for 
the protection of war victims? He could agree with the 
idea that a separate provision was needed because the 
proposal was purely formal, but no one had put forward 
a convincing argument for not addressing the question. 
Moreover, as confirmed in his discussions with ICRC 
officials, international humanitarian law did not settle 
the matter at all. What he had wanted to show with the 
provision was that the individual expulsion of a national 
of an enemy State was governed by the ordinary law on 
the expulsion of aliens and that there was no reason to 
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set up a special regime. On the other hand, the collective 
expulsion—or “mass expulsion”, which amounted to the 
same thing, notwithstanding the point Mr. Kolodkin had 
tried to make—was prohibited in time of peace by all the 
international instruments which he had examined, hence 
his recapitulation of the principle. However, he had also 
studied the doctrine, case law since the eighteenth cen-
tury and State practice, and he had found that practice had 
fluctuated: it was not that States considered that the col-
lective expulsion of nationals of an enemy State was pro-
hibited, but that they sometimes tolerated their presence, 
provided that such nationals did not have a hostile atti-
tude towards the receiving State. The doctrine, and British 
doctrine in particular, which was reflected in Oppenheim’s 
International Law306 and which had been cited by the Eri-
trea–Ethiopia Claims Commission, had tended to support 
the collective expulsion of alien nationals in time of war 
[see paragraph 81 of the decision of 17 December 2004]. 
He was thus departing somewhat from what might appear 
to be jurisprudence and doctrine when he proposed that 
the expulsion of the nationals of an alien State should be 
prohibited, provided that those aliens, collectively, as a 
group—and the concept of group was unrelated in the 
current context to nationality, enemy or ethnic criteria—
had not engaged in activities hostile to the receiving State.

23. As a result of the debates, Mr. Pellet had proposed 
specifying instead that such aliens could be expelled if 
their security was in danger, i.e. in their own interest. 
He had no objection to that, but the opposite could be 
retained because there was a balance to be struck between 
the protection of alien nationals of an enemy State and 
the interests of the expelling State in cases in which those 
nationals constituted a threat to the expelling State’s 
peace and security. In order to take account of Mr. Pel-
let’s proposal, he suggested that the end of draft article 7, 
paragraph 3, should be amended to read: “unless, taken 
together or collectively, they have been the victims of 
hostile acts or have engaged in hostile activities against 
the receiving State”.

24. Turning to more “peripheral” considerations, he 
noted that Mr. Pellet had called for a provision or a draft 
article on the concept of banishment, but he did not really 
see the need for it, since banishment was part of his pro-
posed definition. Ms. Escarameia, Ms. Jacobsson and 
Mr. Saboia had asked for a provision on non-refoulement, 
but he had already indicated that he wanted to deal with 
that question not at the current stage, when he was address-
ing the categories of persons whom it was prohibited to 
expel, but, rather, in the context of the substantive nor-
mative limitations on the principle of the non-expulsion 
of refugees, in particular those who had not yet obtained 
official refugee status. Mr. Al-Marri’s concern about the 
expulsion of an alien to a country in which he or she was 
in danger of torture or ill-treatment and Mr. Brownlie’s 
concern about the risk of discrimination would be consid-
ered in his fourth report because those questions were also 
related to substantive limitations on the right to expel.

25. Mr. Fomba and Mr. Nolte had asked why the dis-
tinction between “national” and “ressortissant” had been 

306 R. Y. Jennings and A. D. Watts (eds.), Oppenheim’s International 
Law, 9th edition, vol. I, Peace,  Harlow, Longman, 1992.

used in paragraph 43. The reason was very simple: when 
the Commission had decided to use the two terms as syno-
nyms, the third report had already been completed and he 
had just had time to insert a sentence in the introduction 
referring to the Commission’s decision.

26. Mr. Niehaus had suggested introducing the require-
ment of a judicial decision for the expulsion of a national. 
Although such an expulsion was possible, the require-
ment did not seem necessary, since the reasons for such 
an expulsion usually did not leave open the possibility of 
a trial.

27. He hoped that he had answered most of the members’ 
questions and he proposed that the Commission should 
refer draft articles 3 to 7 to the Drafting Committee. 

28. After a procedural discussion in which the Chair-
person, Ms. Escarameia and Mr. Pellet took part, the 
CHAIRPERSON noted that a majority of the members 
were in favour of referring draft articles 3 to 7 to the 
Drafting Committee.

It was so decided. 

Programme, procedures and working methods 
of the Commission and its documentation (A/
CN.4/577 and Add.1–2, sect. G, A/CN.4/L.716,307 A/
CN.4/L.719308) 

[Agenda item 8]

long-term Programme of work of the Commission: 
rePort of the working grouP on the most-faVoured-
nation Clause

29. The CHAIRPERSON invited the Chairperson 
of the Working Group on the most-favoured-nation 
clause to introduce the report of the Working Group (A/
CN.4/L.719).

30. Mr. McRAE (Chairperson of the Working Group on 
the most-favoured-nation clause), introducing the report 
of the Working Group, said that the Working Group had 
been established by the plenary to examine the possibility 
of the inclusion of the topic of the most-favoured-nation 
clause in the long-term programme of work of the Com-
mission.309 In 2006, at the fifty-eighth session, the Work-
ing Group on the long-term programme of work had 
considered the topic, but the Commission had not taken 
any decision on it. The Commission had then asked Gov-
ernments for their views and the Sixth Committee of 
the General Assembly had subsequently received three 
comments.310 

31. The Working Group had had before it a discus-
sion paper prepared by Mr. Perera and himself which 
set out the past work of the Commission on the topic, 
new issues that had arisen as a result of the application 

307 Mimeographed, available on the Commission’s website.
308 Idem.
309 See the 2929th meeting above, para. 2.
310 Yearbook … 2006, vol. II (Part Two), p. 186, para. 259.
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of the most-favoured-nation clause, the work which 
the Commission might undertake and the arguments 
for and against making a contribution in that area  
(A/CN.4/L.719, Annex). The Working Group had con-
cluded that the Commission could play a useful role in 
providing clarification of the meaning and effect of the 
most-favoured-nation clause in the field of investment 
agreements. Such work could be useful to Governments 
which were negotiating investment agreements, includ-
ing regional free-trade agreements and economic inte-
gration agreements, as well as to courts in interpreting 
the clause. Consequently, the Working Group had rec-
ommended that the topic of the most-favoured-nation 
clause should be included in the Commission’s long-
term programme of work. In reaching its conclusion, 
the Working Group had borne several considerations in 
mind. First, although circumstances had changed percep-
tibly since it had examined the clause in the final draft 
articles of 1978,311 the Commission must ensure that it 
did not give the impression that doubts were being cast 
on its past work on the topic and it should take that work 
into account. Secondly, the Commission should proceed 
cautiously through a step-by-step approach to the topic 
and establish a working group to prepare for the con-
sideration of the topic by undertaking a comprehensive 
review of State practice and jurisprudence since the con-
clusion of the Commission’s work on the topic in 1978, 
articulating all the issues arising out of the inclusion of a 
most-favoured-nation clause in investment agreements, 
establishing a dialogue with other bodies concerned with 
the issue, including the Organisation for Economic Co-
operation and Development, UNCTAD and WTO, and 
preparing commentaries—rather than draft articles—on 
model most-favoured-nation clauses, including those 
developed from State practice and jurisprudence in the 
area. Lastly, the Working Group had suggested that the 
Commission should annex the discussion paper con-
tained in document A/CN.4/L.719 to its annual report to 
the General Assembly to give Governments the opportu-
nity to comment on the topic. 

32. The CHAIRPERSON thanked Mr. McRae for his 
introduction and asked the members of the Commission 
for their comments. 

33. Mr. CANDIOTI said that the useful report prepared 
by the open-ended Working Group established to exam-
ine the possibility of including the topic of the most-
favoured-nation clause in the Commission’s long-term 
programme of work should not have been introduced in 
plenary because that was contrary to the usual procedure. 
The document (A/CN.4/L.719) should be submitted to the 
Working Group on the long-term programme of work so 
that it could examine it and report to the Planning Group, 
which was responsible for drafting a final recommenda-
tion on the question and referring it to the plenary. The 
failure to abide by that procedure might create an unfor-
tunate precedent and leave the door open to new topics 
being included “out of the blue” in the long-term pro-
gramme of work of the Commission.

34. Mr. SABOIA said that he agreed with Mr. Candioti; 
the Commission should follow its usual procedure. 

311 Yearbook … 1978, vol. II (Part Two), pp. 16–73, para. 74.

35. Mr. PELLET recalled that, at the preceding ses-
sion, the Working Group on the long-term programme of 
work, which he had chaired, had not succeeded in tak-
ing a position on the question of a study on the topic of 
the most-favoured-nation clause and, already departing 
from the usual procedure, had decided that Governments 
should be asked for their views. Although he had been 
shocked that a task which was incumbent upon the Plan-
ning Group should be entrusted to a working group, he 
had not objected to that decision because an equivalent 
procedure had been chosen and because that was not the 
most important point. As a comparable result had been 
achieved, Mr. Candioti’s call for procedural orthodoxy 
was surprising and seemed to be based on the pure pleas-
ure of involving a large number of bodies, something that 
would result in a pointless detour as far as practice was 
concerned. 

36. Mr. McRAE said that the Working Group which he 
had chaired had discussed the question and had concluded 
that, as it had received its mandate from the plenary, it 
should report back to it.

37. Mr. YAMADA said that he agreed with Mr. Can-
dioti’s proposal that the Commission’s usual procedure 
should be followed. 

38. Following an indicative vote requested by the 
CHAIRPERSON, it was decided, by 16 votes in favour 
and 9 abstentions, that the report prepared by the Working 
Group established to examine the possibility of the inclu-
sion of the topic of the most-favoured-nation clause in the 
long-term programme of work of the Commission should 
be submitted to the Planning Group.

Cooperation with other bodies (continued)

[Agenda item 10]

statement bY the rePresentatiVe of the asian–afriCan  
legal ConsultatiVe organization

39. Mr. KAMIL (Secretary-General of the Asian–Afri-
can Legal Consultative Organization (AALCO)) said 
that he would briefly describe some interesting observa-
tions on questions of international law made by repre-
sentatives to the forty-sixth annual session of the member 
States of AALCO. Most of them had stressed that they 
generally appreciated the work of the Commission on 
the topic of diplomatic protection, as well as the adop-
tion on second reading of the relevant draft articles.312 
One representative had noted that the draft articles 
dealt only with the rules governing the circumstances 
in which diplomatic protection could be exercised and 
the conditions which must be met for it to be exercised, 
and not with ways of acquiring nationality. He had also 
stressed that, in draft article 4 (State of nationality of 
a natural person), the Commission had rightly specified 
that States had the right to determine who their nation-
als were and had pointed out that States should avoid 
adopting laws that increased the risk of dual nationality, 
multiple nationality or statelessness. 

312 Yearbook … 2006, vol. II (Part Two), paras. 49–50, pp. 24 et seq.
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40. The same representative had also noted that, in 
the context of draft article 7 (Multiple nationality and 
claim against a State of nationality), the nationality of 
a person was determined as a function of his “predomi-
nant” nationality and that the criterion of preponder-
ant nationality was somewhat subjective, as confirmed 
in paragraph (5) of the commentary to draft article 7, 
which stressed that none of the factors to be taken into 
account in deciding which nationality was predominant 
was decisive. The representative had pointed out that 
draft article 7 was not based on customary international 
law and that it was premature in the context of an exer-
cise of progressive development of international law, 
since customary international law recognized the rule of 
the non-opposability of diplomatic protection against a 
State in respect of its own nationals. In paragraph (3) of 
its commentary to draft article 7, the Commission could 
thus not reasonably consider that the awards of the Iran–
United States Claims Tribunal reflected the development 
of the international law of diplomatic protection. More-
over, most disputes before that Tribunal, including all 
those brought by claimants having dual nationality, had 
involved a private party on one side and a Government 
or Government-controlled entity on the other, and many 
of those disputes came under the rules of domestic law 
and general principles of law. The inclusion of such a 
controversial article in the final text might deter States 
from adopting the final instrument.

41. It had also been stressed that extending diplomatic 
protection to corporations (chapter III of the draft articles) 
was in most cases not necessary because the circumstances 
in which corporations performed their activities and the 
procedures for the settlement of disputes were largely 
regulated by the bilateral and multilateral treaties which 
had been signed between and among States and which 
were binding on them. With regard to undue delay in the 
remedial process, as referred to in draft article 15 (b), the 
representative had considered that sluggish judicial pro-
ceedings could not be considered ipso facto to justify an 
exception to the rule of the exhaustion of local remedies. 
Judicial proceedings in some countries were more time-
consuming, for unavoidable reasons. Equality before the 
law and non-discrimination being generally accepted 
principles, the judicial authorities of a State could not and 
should not treat their own citizens and foreign nationals 
differently. 

42. Another representative had welcomed the adop-
tion of the 19 draft articles on diplomatic protection and 
stressed that they summarized and further developed the 
rules of international law applicable to diplomatic protec-
tion. For other representatives, certain elements of the 
draft articles had not been corroborated by State practice 
and the time was thus not ripe to adopt a legally binding 
instrument based on the draft articles. One representative 
had welcomed the Special Rapporteur’s decision not to 
include the “clean hands” doctrine in the draft articles and 
another had said that the scope of draft article 19 (Rec-
ommended practice) gave rise to great difficulties. While 
noting that the draft article corresponded to his country’s 
practice of responding to legitimate requests for diplo-
matic protection from its nationals abroad, he had nev-
ertheless expressed the hope that it would be withdrawn 
from the set of articles adopted.

43. On the topic of reservations to treaties, one rep-
resentative had noted that the draft guidelines adopted 
so far by the Commission were a significant contribu-
tion to the codification and progressive development of 
international law. His delegation had held the view that 
sovereign States had the right to make reservations, as 
provided in the 1969 Vienna Convention. The prohibition 
of reservations was only an exception to the general rule. 
The practice in certain regions of restricting reservations 
could not be universally applied. There should be a bal-
ance between the legal security of treaty relations and the 
freedom to conclude treaties. For another representative, 
who had also supported the work of the Commission, it 
was preferable to maintain the position taken in the 1969 
Vienna Convention, namely, that it was the prerogative of 
the signatory States to accept or reject a reservation and 
that, if they had doubts about the validity of a reservation, 
they could raise them through diplomatic channels. 

44. One representative had supported the codification of 
the topic of unilateral acts of States, which would provide 
the international community with guidelines concern-
ing the extent to which States could be considered to be 
bound by their voluntary commitments. For efficiency’s 
sake, the Commission might have to consider limiting 
the scope of the study to certain categories of acts rather 
than proceeding with the codification of unilateral acts of 
States in general.

45. With regard to responsibility of international organi-
zations, one representative had commented on the draft 
articles in Chapter V (arts. 17–24) on circumstances pre-
cluding wrongfulness, adopted by the Commission at 
its fifty-eighth session.313 The representative noted that, 
although the Special Rapporteur had pointed out in para-
graph 5 of his fourth report that the analysis had followed 
the general pattern adopted in the draft articles on respon-
sibility of States for internationally wrongful acts under 
the heading “Circumstances precluding wrongfulness”,314 
in general, the position and functions of international 
organizations should be differentiated from those of 
States. Circumstances precluding wrongfulness were thus 
different in the two cases. 

46. On draft article 17, the same representative had 
raised a question on the elements constituting “valid con-
sent”. The validity of the consent of a State or interna-
tional organization should be based on their will, without 
any pressure or violation of their sovereignty or independ-
ence. Every instance of consent should in principle be 
taken as valid and it was also important to determine the 
limits of consent in an objective manner. The same repre-
sentative had referred to considerable inconsistencies in 
the section on self-defence, which should be corrected. 
For example, draft article 18 did not completely reflect 
the content of paragraphs 15 to 17 of the report. For that 
representative, a clear distinction must be made between 
“self-defence” and “lawful use of force” in the framework 
of the reasonable implementation of the objectives of a 
given mission. Moreover, draft article 18 appeared to be 
limited to self-defence as used in Article 51 of the Charter 

313 Ibid., pp. 121 et seq., para. 91.
314 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 27–28 
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of the United Nations. Yet that provision related exclu-
sively to States and did not concern international organi-
zations. In other words, the draft article on self-defence 
seemed to contain elements of progressive development, 
since no one had ever suggested that customary law took 
account of the activities of international organizations. 
It was therefore unnecessary to refer, even indirectly, to 
Article 51. As to state of necessity, draft article 22 pro-
vided that necessity could not be invoked by international 
organizations as a ground for precluding wrongfulness. 
The representative had argued that the words “essential 
interest” and “international community” were ambiguous 
and the Special Rapporteur’s arguments in paragraphs 35 
to 42 had not provided any objective definition of or deci-
sive factors for a determination of those concepts. The 
same representative had agreed with draft article 23 on 
compliance with peremptory norms of international law.

47. With regard to the question posed in para-
graph 28 (a) of the report of the Commission on the 
work of its fifty-eighth session,315 the representative had 
said that, when an international organization was not in a 
position to provide compensation to the injured party for 
its internationally wrongful act, its States parties, to the 
extent that they had participated in the decision resulting 
in the wrongful act, should try to offer compensation, 
taking due account of the rules of the organization. 

48. Another representative had expressed strong sup-
port for the work of the Commission on the responsibility 
of international organizations and had noted that this 
responsibility and responsibility of States were the two 
pillars of international responsibility for internationally 
wrongful acts. Both should be included in a basically 
uniform system analogous to the relationship between 
inter-State treaties and treaties between States and inter-
national organizations or between international organi-
zations. Hence, it was necessary to adhere to the same 
structure of common headings and provisions, paral-
leled by revisions and additions reflecting the distinctive 
qualities of each international organization. The Com-
mission must ensure that there was no departure from 
that structure. Another representative had welcomed the 
draft articles on circumstances precluding wrongful-
ness adopted by the Commission at the fifty-eighth ses-
sion and had observed that member States which had 
exercised a key influence on the international organiza-
tion in its commission of a wrongful act should be held 
accountable; member States should not be able to shift 
their responsibility to the international organization and 
necessity was not a circumstance precluding wrongful-
ness for international organizations.

49. In respect of shared natural resources, one repre-
sentative had stated that his Government had welcomed 
the timely completion on first reading of the set of 19 draft 
articles on the law of transboundary aquifers316 and that 
it generally supported the principles embodied therein. 
Another representative had stressed that it would be pref-
erable not to prejudge the final form that the work would 
take and that the Commission should be cautious with 
regard to the study of oil and natural gas.

315 Yearbook … 2006, vol. II (Part Two). p. 21.
316 Ibid., pp. 94 et seq., para. 76.

50. One delegation had commented on the second 
report317 and the seven draft articles introduced by the 
Special Rapporteur on the topic of the effects of armed 
conflicts on treaties, noting that there were several con-
ventions and legal instruments which were related to the 
topic and that the Commission’s mandate was to sup-
plement the existing international instruments. It had 
also agreed with the view expressed by the Special Rap-
porteur in paragraph 4 of his second report, for which 
general support was expressed by States, that the topic 
was not part of the law relating to the use of force, but 
was closely related to other areas of international law, 
such as the law of treaties, international humanitarian 
law, State responsibility and self-defence. The delega-
tion had also argued that non-international armed con-
flicts might adversely affect the ability of the States 
concerned to fulfil their treaty obligations, but the inclu-
sion of such conflicts in draft article 2 (b) would broaden 
the scope of the term “armed conflict”. The intention of 
the parties at the time the treaty was concluded was a fun-
damentally important factor in determining the validity 
of a treaty in the event of armed conflict. The intention 
of the parties at the time of the treaty’s conclusion might 
be deduced from the text of the treaty, including its 
preamble and annexes, as well as the travaux prépara-
toires and the circumstances of the treaty’s conclusion. 
The indicia of susceptibility to termination or suspen-
sion of treaties in the event of an armed conflict did not 
make any distinction between the State resorting to the 
unlawful use of force in violation of the Charter of the 
United Nations and the State which exercised its inher-
ent right of self-defence; the two could not be placed on 
an equal footing. As the Institute of International Law 
had rightly put it in article 7 of its resolution adopted 
on 28 August 1985 on the effects of armed conflicts on 
treaties,318 States should be entitled to suspend in whole 
or in part the operation of a treaty which was incompat-
ible with their inherent right of self-defence. Such a dis-
tinction should be reflected throughout the draft articles. 
For the same delegation, the integrity and continuity of 
international treaties were two basic principles of the 
law of treaties and they should be taken into account. 
Thus, draft article 6 should be retained, either as such, 
or as part of draft article 4.

51. The categories of treaties referred to in draft arti-
cle 7 might be re-examined to identify criteria for deter-
mining which treaties should remain in force during an 
armed conflict. Erga omnes obligations constituted one 
such criterion, and treaties which encompassed such obli-
gations could not be suspended or terminated in such a 
case. That should be made clear in draft article 7.

52. For another delegation, the question of the effects 
of armed conflicts on treaties was a grey zone of inter-
national law. Article 73 of the 1969 Vienna Convention 
made it clear that the question should not be prejudged. 
The issue was extremely complex and the doctrines and 
practices of States before the Second World War were 
no longer very relevant. Today, armed conflicts took 
the form of police actions, self-defence or humanitarian 

317 Yearbook … 2006, vol. II (Part One), document A/CN.4/570.
318 Institute of International Law, Yearbook, vol. 61, Part II, session 
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intervention. New legal regimes, such as in the areas of 
human rights and the environment, must also be operative 
during armed conflicts. Another delegation had expressed 
opposition to the Special Rapporteur’s proposal that “ipso 
facto” should be replaced by “necessarily”, which was 
less incisive, and had also argued that the draft articles 
should not rule out the possibility of automatic suspension 
or termination. With regard to the relation of the topic to 
other areas of international law, that delegation’s position 
was in conformity with the principles stated by the ICJ in 
its advisory opinion on the Legality of the Threat or Use 
of Nuclear Weapons, namely, that although certain human 
rights and environmental principles did not cease to be 
applicable in time of armed conflict, their application 
was determined by lex specialis, i.e. the law applicable to 
armed conflicts which was deemed to govern the conduct 
of hostilities [see paragraph 25 of the advisory opinion]. 
Lex specialis should also be applicable during situations 
of armed conflict as long as it included not only treaties of 
international humanitarian law, but also bilateral treaties 
concluded between the parties to the conflict.

53. For another delegation, armed conflicts should be 
limited to international armed conflicts. Treaties should 
include those concluded between States and international 
organizations. When judging whether a treaty had been 
suspended or terminated because of an armed conflict, it 
was important to take into consideration the intention of 
the signatory States at the time of conclusion of the treaty, 
the implementation of the treaty, the situation that pre-
vailed upon the outbreak of the conflict and the nature, 
objective and purpose of the treaty. In the view of that del-
egation, the legitimacy of the use of force affected treaty 
relations and the issue should be given further study.

54. Another delegation had commented on three provi-
sions of the draft articles introduced by the Special Rap-
porteur, namely, draft article 2 (b), draft article 3 and draft 
article 4. With regard to draft article 2 (b), the delegation 
had thought that it might be preferable to have a broader 
provision and to leave to whoever was applying the draft 
article the task of deciding case by case. One solution 
might be to adopt a simpler formulation, indicating that 
the articles were applicable to armed conflicts, with or 
without a declaration of war. As to draft article 3, a conflict 
usually resulted in a suspension of treaties between the 
States concerned, which clearly were unable to apply the 
provisions of a treaty concluded with what had become an 
enemy State. It seemed unrealistic to postulate a general 
principle of continuity in such cases. In draft article 4, the 
Special Rapporteur had made the intention of the parties 
the main criterion for deciding on the suspension or ter-
mination of treaties. That question must be considered in 
greater depth, at the same time as other possible criteria, 
which might stem, for example, from articles 31 and 32 of 
the 1969 Vienna Convention, as well as from the nature of 
the armed conflict.

55. On the question of the obligation to extradite or 
prosecute (aut dedere aut judicare), one representative 
had referred to the need to be cautious and to recognize the 
treaty basis of the obligation. It was important to establish 
an international network to ensure that perpetrators of seri-
ous international crimes did not find a safe haven, but the 
cardinal principles of criminal justice must also be borne 

in mind. Those principles were relevant, for instance, to 
constraints on extradition based on the sovereign crimi-
nal jurisdiction of the requested State, the human rights 
of the accused and the need to ensure due process and the 
independence of prosecution; a more guarded formulation 
was required, which could read, “to submit the case to the 
competent authorities for the purpose of prosecution”, as 
opposed to an outright “obligation to prosecute”. 

56. For another delegation, a major obstacle to the 
implementation of the obligation in question was the pro-
tracted nature of extradition procedures in some countries. 
That might lead to prescription of the prosecution of the 
suspect, which would subsequently prevent the request-
ing State from instituting its own criminal proceedings or 
referring the case to the requested State for prosecution. 
The international community should therefore attempt to 
establish rules governing extradition procedures in order 
to speed them up. The human rights of persons subject to 
extradition must also be protected.

57. On the topic of the expulsion of aliens, one delega-
tion had stressed the need for a balance to be maintained 
between the right of the State to expel and the protection 
of the rights of aliens. The draft articles should also cover 
illegal immigrants. Another representative had noted that 
the topic was particularly relevant at a time in which glo-
balization had led to an enormous increase in migrations. 
The right of the State to expel aliens was inherent in the 
State’s sovereignty, but it was not absolute. The Commis-
sion should be encouraged to undertake a detailed study 
of customary international law, treaty law and jurispru-
dence at the global, regional and national levels.

58. At its forty-sixth session, AALCO had adopted a 
resolution in which it had expressed its appreciation for 
the fruitful exchange of views on the items discussed dur-
ing the joint AALCO–International Law Commission 
meeting held in New York in 2006 in conjunction with 
the meeting of legal advisers of the United Nations. He 
looked forward with interest to the views and suggestions 
of the members of the Commission on topics that might 
be taken up at the next joint meeting. The AALCO Secre-
tariat would continue to prepare notes and comments on 
the items considered by the Commission so as to assist 
representatives of AALCO member States to the Sixth 
Committee during the consideration of the report on the 
work of the Commission at its fifty-ninth session. An 
item entitled “Report on matters relating to the work of 
the International Law Commission at its fifty-ninth ses-
sion” would be considered by AALCO at its forty-seventh 
session. 

59. Mr. HASSOUNA asked how cooperation between 
AALCO and the Commission could be further developed. 
It would also be useful if the Commission could have 
information on the activities of the five regional centres 
for arbitration set up by AALCO.

60. Mr. DUGARD noted that few States in Africa or 
Asia made comments on the Commission’s draft arti-
cles and that international law thus inevitably tended to 
be developed in a Eurocentric manner. He asked whether 
AALCO could encourage its members to comment on the 
draft texts prepared by the Commission.
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61. Mr. KAMIL (Secretary-General of the Asian-Afri-
can Legal Consultative Organization) said that seminars 
and study days, as well as the annual joint meeting in 
New York, were useful tools for improving cooperation 
between AALCO and the Commission. In reply to a com-
ment by Mr. Hassouna, he said that detailed information 
on the AALCO centres for arbitration could be found at 
its website, www.aalco.int. The sixth such centre had been 
established in Nairobi following a decision taken at the 
organization’s session held in Cape Town. As to the com-
ment by Mr. Dugard, he said that the records of AALCO 
sessions contained all the comments of member States on 
the work of the Commission; he promised to send a copy 
of those records to every member of the Commission.

62. Mr. SINGH, joined by Mr. CANDIOTI, 
Mr. PERERA and Mr. WISNUMURTI, described the 
genesis of AALCO and drew attention to the importance 
and usefulness of its activities for the International Law 
Commission.

The meeting rose at 1.10 p.m.
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The obligation to extradite or prosecute (aut dedere 
aut judicare)319 (A/CN.4/577 and Add.1–2, sect. F, A/
CN.4/579 and Add.1–4,320 A/CN.4/585321)

[Agenda item 6]

seCond rePort of the sPeCial raPPorteur

1. Mr. GALICKI (Special Rapporteur), introducing 
his second report on the obligation to extradite or pros-
ecute (aut dedere aut judicare) (A/CN.4/585), said that 
the report drew heavily on his preliminary report;322 in 
places, the two were almost identical. There were three 
main reasons for such an approach. The first was that 
around half the members of the Commission had been 
replaced as a result of the election at the end of 2006. It 

319 For the history of the Commission’s work on the topic, see 
Yearbook … 2006, vol. II (Part Two), chapter XI.

320 Reproduced in Yearbook … 2007, vol. II (Part One).
321 Idem.
322 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.

therefore seemed worth recapitulating, for the benefit of 
new members, the main ideas set out in the preliminary 
report, together with a summary of the discussion in the 
Commission and later in the Sixth Committee. Secondly, 
it would be necessary to ascertain the views of the new 
members on the most controversial issues covered in the 
preliminary report before the Commission could pro-
ceed to a substantive elaboration of draft rules or articles. 
Lastly, there was undoubtedly a need for a wider response 
from States to the questions posed in paragraph 30 of the 
Commission’s report to the General Assembly on the work 
of its fifty-eighth session.323 At the time when the report 
had been finalized, only seven States had responded. That 
number had since risen to 21, but it still seemed neces-
sary to repeat the request to States in order to obtain the 
fullest possible picture of States’ internal regulations and 
international commitments concerning the obligation to 
extradite or prosecute.

2. The second report began with a preface and an intro-
duction which briefly outlined the history of the Com-
mission’s work on the topic. Chapter I (paras. 9–72) dealt 
with a number of old and new aspects of the topic for the 
benefit of new members. Paragraphs 9 to 19 addressed 
some of the principal questions discussed during the 
fifty-eighth session. The first had been whether the obli-
gation aut dedere aut judicare derived exclusively from 
international treaties specifically relating to it or whether 
it could be considered to be based also on existing, or 
emerging, principles of customary international law. The 
preliminary report had posed much the same question. 

3. The second question had been whether there existed 
a sufficient customary basis for applying the obligation to 
extradite or prosecute to at least some categories of crime, 
for instance to the most serious crimes recognized under 
customary international law, such as war crimes, piracy, 
genocide and crimes against humanity. Thirdly, it had 
been asked whether it was generally acceptable to draw a 
distinction between the concept of the obligation to extra-
dite or prosecute and the concept of universal criminal 
jurisdiction, and whether the Commission should embark 
on a consideration of the latter concept, and, if so, to what 
extent. The fourth question had been whether one of the 
alternative obligations—to extradite or to prosecute—
should be given priority over the other, or whether both 
carried equal weight, and also to what extent the fulfil-
ment of the one obligation released States from the other.

4. Another question had been whether there should be 
a third possibility, or “triple alternative”, involving the 
jurisdiction of international tribunals, since State practice 
was increasingly evolving in that direction. In Argentina, 
for example, Law 26.200 implementing the Rome Statute 
of the International Criminal Court included a provision 
under which Argentina was obliged to extradite or surren-
der persons suspected of crimes falling within the juris-
diction of the International Criminal Court or, failing that, 
to take all such measures as might be necessary to exer-
cise its jurisdiction over that offence. Legislation recently 
enacted in Panama, Peru and Uruguay to implement the 
Rome Statute of the International Criminal Court also 
provided for the aut dedere aut judicare obligation.

323 Yearbook … 2006, vol. II (Part Two). p. 21.
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5. The last question had been whether the final product 
should take the form of draft articles, rules, principles, 
guidelines or recommendations, or whether it was too 
soon to reach a decision on the matter. Divergent views 
had been expressed on that and the other questions raised 
and he would therefore welcome a conclusive response 
from the newly elected Commission, which could also 
draw on the views expressed in the Sixth Committee. 
Thanks to the kind assistance of the Secretariat, those 
views were set out in paragraphs 21 to 39 of the report.

6. Paragraphs 40 to 60 contained the Special Rappor-
teur’s concluding remarks concerning the debate in the 
Commission and the Sixth Committee on the preliminary 
report. Given the specific nature of that report, comments 
had largely focused on the main issues to be considered 
by the Commission and the Special Rapporteur in future 
work on the topic. Within those parameters, however, 
a great variety of opinions had been expressed with 
regard to both the substance and the presentation of the 
text, starting with its title and including the final form it 
should take.

7. The comments and information received from Gov-
ernments in response to the Commission’s request were 
summarized in paragraphs 61 to 72. The full replies 
appeared in document A/CN.4/579 and Add.1–4. The 
information received from States was set out in four clus-
ters: (a) international treaties containing the obligation 
aut dedere aut judicare; (b) domestic legal regulations; 
(c) judicial practice; and (d) crimes or offences to which 
the principle was applied. Such an arrangement would 
make it easier to conduct any future comparative exercise. 
He wished once again to express his gratitude to the Sec-
retariat for its assistance and cooperation in that regard. 
The four addenda to the document contained information 
which, owing to its late submission, would be considered 
in the third report. 

8. Chapter II (paras. 73–116) contained the core of the 
work. It consisted, as was the Commission’s tradition 
when it engaged in the process of codification and pro-
gressive development of a topic of international law, of 
a draft text —the final form of which was to be decided 
later—aimed at reflecting current international law and 
State practice in that field. Although the comments and 
information provided by States were still far from com-
plete and did not yet constitute a solid basis for con-
structive conclusions, it already seemed quite feasible to 
formulate a provisional draft article on the scope of appli-
cation of any future draft articles on the topic, the text of 
which would be the following:

“Article 1. Scope of application

“The present draft articles shall apply to the estab-
lishment, content, operation and effects of the alterna-
tive obligation of States to extradite or prosecute per-
sons under their jurisdiction.”

9. Paragraphs 79 to 104 contained a short survey of 
the three main elements of the draft article and the prob-
lems that, in his view, might give rise to discussion in the 
Commission. Those elements were (a) the time element, 
namely the extent to which any draft articles should 

concern themselves with the periods of establishment, 
operation and effects of the obligation aut dedere aut 
judicare; (b) the substantive element, namely the alterna-
tives of extradition or prosecution; and (c) the personal 
element, namely what persons might be the subject of the 
obligation aut dedere aut judicare.

10. At least three separate periods of time, each possess-
ing its own specific characteristics, relating respectively 
to the establishment, operation and effects of the obliga-
tion aut dedere aut judicare, needed to be reflected in the 
draft articles. With regard to the question of sources, the 
first of those periods was of paramount importance. For 
the Commission to conclude that the obligation was cus-
tomary in nature, it needed to refer to State practice dur-
ing the period at which the obligation was established.

11. With regard to the substantive element, the Com-
mission would need to decide whether an obligation to 
extradite or prosecute existed; if so, to what extent; and 
whether it was absolute or relative (para. 89). Numerous 
questions might arise in that connection, three of which 
were discussed in paragraphs 90 to 92 of the report. The 
first was which of the alternative courses of action should 
have priority and whether States had the freedom to 
choose between extradition and prosecution. The second 
was whether a custodial State was entitled to refuse an 
extradition request if it was prepared to undertake a pros-
ecution itself or if the arguments used in the extradition 
request were shown to be flawed or incompatible with 
the custodial State’s legal system. The third question was 
whether the obligation aut dedere aut judicare included or 
excluded the possibility of any third choice. That question 
had particular importance in the light of the possibility 
of the parallel jurisdiction of the International Criminal 
Court on the basis of accession to the Rome Statute of the 
International Criminal Court. 

12. Lastly, it should be remembered that the obligation 
to extradite or prosecute was not an abstract one but one 
which existed vis-à-vis specific natural persons. A further 
condition for natural persons to be covered by the obli-
gation was that they should be under the jurisdiction of 
the States bound by the obligation. The term “under their 
jurisdiction” in draft article 1 meant both actual jurisdic-
tion, which was effectively exercised, and potential juris-
diction that a State was entitled to establish over persons 
committing specific offences. Ultimately, the Commis-
sion would need to decide how far the concept of uni-
versal jurisdiction should play a role in the scope of the 
obligation aut dedere aut judicare. It would also, at a later 
stage, have to consider the question of the crimes and 
offences that would be covered by the obligation. For the 
time being, as indicated in paragraph 100 of the report, 
there seemed to be no need to include a direct reference 
to such crimes and offences in the text of draft article 1.

13. Paragraphs 105 to 116 contained specific sugges-
tions and ideas for the subsequent draft articles. Thus draft 
article 2, which could be entitled “Use of terms”, should 
include a definition or description of the terms used for 
the purposes of the draft articles. The list of such terms 
remained open and its content would depend on needs 
perceived during the elaboration of other draft articles. 
It would probably include such terms as “jurisdiction”, 
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“prosecution”, “extradition” and “persons under juris-
diction”. Another draft article or articles might contain a 
more detailed description of the obligation aut dedere aut 
judicare and its constituent alternative elements.

14. Given the fairly wide consensus that international 
treaties were a generally recognized source of the obliga-
tion to extradite or prosecute, a draft article—referred to 
as draft article X in paragraph 108—might be formulated 
along the following lines: “Each State is obliged to extra-
dite or to prosecute an alleged offender if such an obliga-
tion is provided for by a treaty to which such State is a 
party.” Such an article would, of course, be without preju-
dice to the recognition of international customary norms 
as a possible source of the criminalization of certain acts 
and of the obligation to extradite or prosecute.

15. Another source of interesting suggestions for possi-
ble subsequent draft articles was the draft code of crimes 
against the peace and security of mankind, adopted by the 
Commission in 1996.324 The draft code incorporated the 
aut dedere aut judicare rule and, in the commentary, pre-
pared the ground for possible further draft articles on the 
topic.325 Paragraph 114 of the report contained four pos-
sible provisions, which, he stressed, were not formal pro-
posals for draft articles. However, since they expressed 
views of the Commission, albeit in a different context, it 
seemed appropriate to bring them to the Commission’s 
attention for possible further consideration.

16. He wished to confirm that the preliminary plan of 
action set out in paragraph 61 of the preliminary report,326 
including the gathering and analysis of information con-
cerning legislation, both international and national, judi-
cial decisions and State practice and doctrine, remained 
the main road map for his further work. He was confident 
that, once further views and comments had been received 
from Governments, there should be a sufficient basis for 
the effective elaboration of draft articles.

17. Mr. DUGARD, after wishing the Special Rappor-
teur well with his difficult task, said that it had been wise 
to reproduce in the second report the ideas and concepts 
contained in the preliminary report. He feared, however, 
that the second report was weaker than its predeces-
sor, since it tried to take into account the many doubts 
expressed in the Sixth Committee, which confused rather 
than clarified the discussion of the topic.

18. The Commission would need to decide how the 
topic should be approached. The report recognized that 
it involved a comparative study of legislation, judicial 
decisions, treaties and customary rules. The question was 
how the necessary information was to be obtained. The 
debate in the Sixth Committee had proved unhelpful in 
that regard, since it failed to address the questions raised 
by the Commission. Such a failure to provide information 
was, however, not surprising, since most delegates to the 
Sixth Committee if indeed they were lawyers at all, were 
international lawyers, and were not versed in the niceties 
of criminal law, criminal procedure or extradition law.

324 Yearbook … 1996, vol. II (Part Two), p. 17, para. 50.
325 Ibid., pp. 27–33 (draft articles 8–10 and the commentaries thereto).
326 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.

19. As for comments provided by Governments, he 
noted that of the 20 replies he had seen, six had come 
from Asia, 10 from Europe, two from Latin America, 
one from North America and only one from Africa. Such 
a sample was hardly representative and, in any case, 
the responses were not particularly helpful, since they 
consisted simply of an account of those States’ legisla-
tion and the treaties to which they were parties. What 
was needed from States was input from their criminal 
and extradition lawyers, rather than a mere list of trea-
ties to which States were parties or details of legisla-
tive enactments and cases. The United Kingdom’s reply, 
for example, had provided a very inadequate account 
of British law, and most of the other States’ informa-
tion had probably been equally incomplete. The general 
comments by the United States on the draft had, how-
ever, been particularly useful. While he disagreed with 
the cautious approach adopted by the Government of the 
United States, which argued that there was no custom-
ary rule and that a treaty must be in force before the 
obligation came into effect, at least its reply was a clear 
statement of principle and position and expressed some 
helpful ideas on the subject. It was important to pay heed 
to those comments. 

20. Although the topic was not particularly difficult in 
itself, it was hard to decide how to approach it and deter-
mine its scope. For example, it was crucial to ascertain 
whether a customary rule or general principle existed 
and whether the obligation arose only in the event of a 
treaty, the view taken by the United States. Secondly, it 
was necessary to consider whether the rule applied only to 
international crimes or also to other crimes such as mur-
der; and, if it applied only to international crimes—which 
was his own view—whether it applied to customary law 
crimes, such as genocide, war crimes and crimes against 
humanity, in other words the core crimes of the Rome 
Statute of the International Criminal Court, or whether it 
applied to treaty crimes, such as those characterized in the 
anti-terrorism conventions. Did it also apply to narcotic 
drugs and anti-counterfeiting conventions? Did it apply to 
both multilateral and bilateral treaties? In that connection, 
once again the United States had offered some helpful 
comments to the effect that it was opposed to finding that 
such an obligation existed in bilateral treaties.

21. Another important matter, which raised the whole 
issue of universal jurisdiction, was whether the obligation 
would come into play only if jurisdiction had first been 
established. The Commission could not ignore the subject 
of universal jurisdiction, any more than it could ignore 
other forms of extraterritorial jurisdiction, such as active 
or passive personality jurisdiction or protective jurisdic-
tion. Naturally, it would be necessary to have regard to 
the fact that treaties differed in their jurisdictional rules; 
the Convention for the suppression of unlawful seizure of 
aircraft laid down limited jurisdictional rules, whereas the 
International Convention for the Suppression of Terror-
ist Bombings established much wider jurisdictional rules. 
It was, however, important to stress that the obligation 
aut dedere aut judicare arose only after jurisdiction had 
been established. In other words, it would be necessary 
to establish whether the custodial State had jurisdiction to 
prosecute and whether, if it decided not to do so, it had the 
competence to extradite.



210 Summary records of the second part of the fifty-ninth session

22. Of course, there was no problem with territorial-
ity, but all the other forms of extraterritorial jurisdiction 
would require some examination, as the United States 
had pointed out. One particular problem which the Com-
mission would have to address if it looked at universal 
jurisdiction in isolation was the question that had arisen 
in the case concerning the Arrest Warrant of 11 April 
2000 (Democratic Republic of the Congo v. Belgium), 
namely, whether such jurisdiction came into play only 
when the person concerned was present in the terri-
tory of the State, or whether it also applied in cases in 
which the person was absent. The Commission did not 
really need to concern itself with that issue because, in 
the context of the obligation aut dedere aut judicare, it 
arose only when the person was present in the territory. 
It was important to stress that all anti-terrorism conven-
tions gave jurisdiction where the person was present in 
the territory of the State, which meant that, in effect, the 
obligation aut dedere aut judicare came into operation 
only when the person was present in the territory.

23. It would then be necessary to study limitations on 
extradition. While most States refused to extradite in par-
ticular circumstances, for instance if the person was a po-
litical offender, the anti-terrorism conventions adopted a 
different approach. The Convention for the suppression 
of unlawful seizure of aircraft was silent on the subject, 
whereas the International Convention for the Suppression 
of Terrorist Bombings excluded exceptions for political 
offences. The Commission would also have to examine 
the question of whether a State was under an obligation 
to extradite a person to a State which had a judicial sys-
tem falling short of the required standards, in other words 
where extradition would deny that person due process of 
law or protection of their human rights.

24. Nationality was another vexed question, as was 
shown by the current confrontation between the United 
Kingdom and the Russian Federation. He was personally 
of the opinion that the United Kingdom position took inad-
equate account of the fact that many States were constitu-
tionally bound not to extradite their own nationals. Thus, 
although the European arrest warrant excluded national-
ity as a possible ground for refusing extradition, constitu-
tional courts in countries such as the Czech Republic and 
Poland had declined to comply with the European arrest 
warrant when it affected one of their nationals.

25. Paragraph 14 of the second report referred to some 
of the practical difficulties encountered in the process 
of extradition which the Commission might have to 
scrutinize. In his view, it would be necessary to draw 
a line between the broad principles of extradition law 
and some of the more technical approaches. He there-
fore suggested that the Commission should return to the 
preliminary plan of action set out in paragraph 61 of the 
preliminary report, which provided a valuable basis for 
its work.

26. In his view, it would be advisable for the final prod-
uct to take the form of draft articles. Although he basically 
agreed with the proposed draft article 1, the formulation, 
which referred to the establishment, content, operation 
and effects of the obligation, was inelegant, and unnec-
essarily cumbersome. He would prefer to say, quite 

simply:”The present draft articles shall apply to the obli-
gation of States to extradite or prosecute.” He concurred 
with the Special Rapporteur that aut dedere aut judicare 
was an obligation, not a principle. Noting the reference to 
primary and secondary rules in paragraphs 59 and 85 of 
the second report, he again urged the Commission not to 
become too involved in distinctions between primary and 
secondary rules, given that it was uncertain whether refer-
ence was being made to the formulation of Roberto Ago327 
or that of H. L. A. Hart.328 In addition, in draft article 1 
he would favour omitting the word “alternative”: as the 
Special Rapporteur conceded that there was uncertainty 
as to whether the obligation was conditional or alterna-
tive, it was probably unnecessary to engage in such a 
jurisprudential debate at the current stage. If the “triple 
alternative” were to be included, it should be dealt with in 
a separate codicil to the draft articles, but it should not be 
considered at the outset.

27. Lastly, the Special Rapporteur included the phrase 
“under their jurisdiction”, but in paragraphs 96 to 97 of 
his second report, he suggested that the obligation aut 
dedere aut judicare came into being when a person was 
only potentially under the jurisdiction of the State. He 
personally disagreed, since his own position was that the 
person must be present and in the custody of the State. A 
State might exercise jurisdiction on grounds of territorial-
ity, active or passive personality, the protective principle 
or universal jurisdiction, but only if the person was actu-
ally in its custody. It was hard to see how a State could be 
expected to extradite a person who was only potentially 
within its jurisdiction.

28. In conclusion, although aut dedere aut judicare was 
likely to be a difficult topic to deal with, because its scope 
was uncertain, he agreed with the Special Rapporteur’s 
decision to prepare a set of draft articles on the subject. 
Given that it constituted a useful starting point, it would 
be more helpful to refer draft article 1 to the Drafting 
Committee than to a working group.

29. Ms. ESCARAMEIA commended the Special Rap-
porteur’s second report, with its useful recapitulation of 
the previous year’s debate on the topic in the Commission 
and in the Sixth Committee and analysis of Governments’ 
comments. The comparatively large number of comments 
received since the finalization of the second report showed 
that States were interested in the subject.

30. Paragraph 77 of the report contained an interesting 
analysis of the three elements proposed in draft article 1 
(the temporal, substantive and personal elements), which 
had been further clarified by the Special Rapporteur’s 
presentation of his report. It would be better to entitle 
the draft article “scope of the draft articles”, or simply 
“scope”, rather than “scope of application”, a title which 
might give the mistaken impression that the draft articles 
were restricted to the application of the aut dedere aut 
judicare obligation and did not deal with the question of 
sources or with other vital questions such as universal 
jurisdiction and the surrender of suspects to international 
criminal tribunals.

327 See footnote 296 above.
328 Hart, op. cit. (see footnote 284 above).
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31. The time element related to the establishment, oper-
ation and production of effects of the obligation in ques-
tion. While she endorsed the explanatory approach of the 
draft article, which offered a dynamic view of the whole 
procedure and showed that it was a process evolving over 
time, the use of the words “establishment” and “opera-
tion” was perplexing. “Establishment” was not a term 
commonly used in the context of an obligation; it seemed 
to relate more to a treaty obligation and would thus pre-
judge the issue of whether the obligation was sometimes 
of a customary nature.

32. In that connection, she concurred with the Special 
Rapporteur’s conclusion in paragraph 112 that the exist-
ence of generally binding rules of a customary nature 
could be inferred from the large number of treaties incor-
porating such an obligation. Her own view, stated at the 
previous session, that for certain types of crimes aut 
dedere aut judicare was a norm of customary law, had 
been confirmed by a number of studies, including one 
carried out by Amnesty International in 2001, which had 
examined the practice of 125 States with regard to uni-
versal jurisdiction,329 and another conducted in the field 
of international humanitarian law by the ICRC in 2005.330 
Most of the legal literature considered that opinio juris, 
supported by intensive State practice, made it possible to 
establish that the obligation to extradite or prosecute was 
already an obligation of a customary nature with respect 
to certain crimes. Furthermore, the idea that it was not just 
a State’s right, but also its duty, to extradite or prosecute 
the perpetrators of crimes under international law was 
also gaining ground. For all those reasons she would pre-
fer a reference to the “existence”, rather than the “estab-
lishment”, of the obligation.

33. In using the term “operation”, rather than, for 
instance, “exercise”, the Special Rapporteur was proba-
bly seeking to convey the idea of a process, rather than a 
one-off obligation, but “operation” was more appropriate 
to the context of a principle, whereas the term “exercise” 
would be more apt when referring to an obligation.

34. She wished to make five points in connection with 
the substantive question of the content of the obliga-
tion. First, the adjective “alternative” should be deleted, 
since it was unclear whether both parts of the obliga-
tion always carried equal weight, a question which that 
adjective prejudged. She believed that both parts carried 
equal force. Furthermore, the word “alternative” was 
redundant, the antithesis already being conveyed by the 
conjunction “or”.

35. Secondly, on the question whether aut dedere aut 
judicare was an obligation or a principle, the Special Rap-
porteur affirmed that the term “obligation” had greater 
force than “principle” and was more appropriate to the 
nature of a secondary rule. The notion of “principle” 
would, however, place the precept on a higher plane than 
a mere treaty obligation. It could also be argued that the 
“obligation” would constitute the operative aspect of the 
principle from which it arose.

329 Universal Jurisdiction: The duty of States to enact and implement 
legislation (IOR 53/003/2001–IOR 55/018/2001), September 2001.

330 Henckaerts and Doswald-Beck, op. cit. (see footnote 283 above).

36. Thirdly, she did not agree with the statement in 
paragraph 87 of the report that the obligation as a whole 
was conditional; in her view it took the form of a choice 
between prosecution or extradition. It was therefore 
unclear why so much stress was placed on the condi-
tional nature of the obligation, although it might become 
important for the further development of the topic. Except 
when a specific treaty prescribed otherwise, the choice of 
whether to prosecute or extradite seemed to lie with the 
custodial State, bearing in mind that this State’s constitu-
tion might prohibit extradition on grounds of nationality 
or because of the likelihood of the extradited person being 
subjected to persecution for political or other reasons, 
the death sentence or life imprisonment. If the custodial 
State could not extradite, it was then under an obligation 
to prosecute; extradition was, however, not necessarily 
always the option that took precedence.

37. Fourthly, the obligation should exclude the obliga-
tion to surrender a suspect to an international criminal 
court or tribunal, because the considerations involved 
with respect to extradition and to surrender differed in 
nature. The relationship between requests for extradition 
and for surrender was regulated by the constituent instru-
ments of the tribunals or courts in question. Accordingly, 
the Commission should not embark on a consideration 
of the “triple alternative”. If it did so, however, it should 
examine the question as a separate issue.

38. Lastly, with regard to the types of crimes to be 
covered by the draft articles, it would be useful to dis-
tinguish, as proposed in the preliminary report, between 
three categories of crimes: crimes under international law, 
crimes of international relevance, and ordinary crimes 
under national law. Different rules should apply to each 
category. When the crime fell into the first category, the 
grounds for refusing extradition must be subject to stricter 
limitations. Crimes under international law and crimes of 
international relevance should certainly be covered by 
the obligation to extradite or prosecute, and some ordi-
nary crimes under national law should perhaps also be 
included.

39. She agreed with the Special Rapporteur that the 
personal element should be restricted to natural persons 
and that the concept of jurisdiction should be applied in 
its widest form. For that reason, the Commission’s con-
sideration should encompass extraterritorial jurisdiction, 
active and passive personality, reasons of security and 
universal jurisdiction. While the concept of universal 
jurisdiction was distinct from that of aut dedere aut judi-
care, the two concepts appeared together in some instru-
ments, for example in articles 8 and 9 of the draft code 
of crimes against the peace and security of mankind331 
and in the draft convention on jurisdiction with respect to 
crime prepared in 1935 by the Harvard Research in Inter-
national Law.332 The topic of universal jurisdiction was 
relevant only as a means for asserting national jurisdic-
tion over a crime or determining which crimes should be 
subject to the obligation aut dedere aut judicare as serious 

331 Yearbook … 1996, vol. II (Part Two), p. 17, para. 50. (See 
footnote 324 above.)

332 Supplement to the AJIL, vol. 29 (1935), Codification of 
International Law, Part II, “Draft convention on jurisdiction with 
respect to crime”, p. 435.
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crimes under international law, a notion referred to in the 
2001 Princeton Principles on Universal Jurisdiction.333 As 
universal jurisdiction and the obligation aut dedere aut 
judicare were related but conceptually quite different, it 
would be wise to have a draft article spelling out the rela-
tionship and the distinction between them.

40. In chapter II, section B (Plan for further develop-
ment), the Special Rapporteur proposed a draft article 2 
on definitions, of which she was in favour, provided that 
the final decision concerning its content was left open 
until the end of the exercise. He had also suggested a 
draft article X on sources. Such a provision would be 
useful mainly in order to obviate the need for an addi-
tional requirement of executory measures, or even bilat-
eral treaties, before a treaty obligation became effective. 
If a State was a party to a multilateral treaty, that in itself 
should be sufficient. Nevertheless, the language pro-
posed could be read as excluding customary law as a 
source and asserting no more than the principle pacta 
sunt servanda, as if any doubts existed on that score. 
While an article on that subject would offer a means of 
countering objections such as those voiced in the com-
ments of the United States, it should be redrafted in order 
to dispel the impression that it merely repeated article 26 
of the 1969 Vienna Convention.

41. She endorsed the pertinence of the Special Rappor-
teur’s preliminary plan of action as set out in the prelimi-
nary report,334 but believed that it would require redrafting 
in the light of the debates at the current session in order 
to propose a structured approach to the topic, rather than 
merely providing a list of issues for consideration.

42. She was in favour of referring draft article 1 to the 
Drafting Committee.

43. Mr. PELLET endorsed Mr. Dugard’s remarks con-
cerning Governments’ reactions in the Sixth Committee 
and in their written replies. He was troubled by the grow-
ing tendency of several special rapporteurs to allow them-
selves to be guided by States’ positions. That approach 
would be understandable if any clear guidance could be 
deduced therefrom, but that was not generally the case. 
Determining the overall stance of Governments was 
more like divining the meaning of the Sibylline Oracle. 
Although the Commission should listen to the views of 
individual Governments when they had something to say, 
it should be able to forge ahead under its own steam and 
should not attempt to plot its course by reference to cur-
rents of thought that were all but unfathomable.

44. Although he should by rights have little to say con-
cerning the first three parts of the second report, because 
in the main it recapitulated earlier instalments, the Spe-
cial Rapporteur had given him a good excuse, by citing 
the maxim repetitio est mater studiorum, to summarize 
the reactions he had already expressed to the preliminary 
report at the Commission’s meeting on 27 July 2006.335

333 S. Macedo (ed.), The Princeton Principles on Universal 
Jurisdiction, Princeton University, 2001.

334 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.
335 Yearbook … 2006, vol. I, 2901st meeting, pp. 234–236, 

paras. 58–70.

45. He had principally wished to caution the Special 
Rapporteur against what he and Mr. Candioti had termed 
the “García Amador syndrome”, in other words the temp-
tation to encompass the whole range of international 
criminal law on the pretext that the subject under con-
sideration touched on numerous other questions. It was 
very important to remain focused on what was a rather 
technical subject, whose scope should not be exaggerated. 

46. In particular, the topic should not be seen as an 
opportunity to attempt to redefine or list for the umpteenth 
time crimes which might be covered by the obligation to 
extradite or punish. The Commission should confine itself 
to determining the categories which might ipso jure entail 
the application of the principle, even in the absence of 
treaties. He was somewhat reassured by the fact that in 
paragraph 55 of the second report the Special Rappor-
teur endorsed “proposals that such categories of specific 
crimes be identified”, the emphasis being on categories, 
not crimes. It was important to identify criteria without 
attempting to set in stone a rapidly evolving area of law, 
bearing in mind that conservatism was a danger inherent 
in the codification and even the progressive development 
of international law. Once a standard had been embodied 
in an instrument, especially if the latter took the form of a 
convention, it became much more difficult for that stand-
ard to develop. By seeking to define a category or catego-
ries, a criterion or criteria, that danger was not completely 
banished, because the law would then become more rigid, 
but there was less likelihood of the frame being frozen: 
the film must run on and practice must be allowed to 
evolve. Although practice was moving in the right direc-
tion, there was still a considerable danger that necessary 
developments in practice might be halted by the codifica-
tion exercise.

47. Another reason for not drawing up an unduly 
detailed list of offences that triggered the obligation to 
extradite or punish was that it was simply impossible. 
In addition to the categories of offences just mentioned, 
States could undertake to extradite or prosecute the 
alleged perpetrators of any other offence covered in a 
bilateral or multilateral treaty. One might object that this 
was a case of leges speciales and thus outside the scope 
of the topic, which concerned only cases in which there 
was no obligation to extradite or prosecute under any 
existing treaty. That, however, was not a sound objec-
tion, for the future draft must, first, aim to catalogue 
the categories in which the obligation to extradite or 
punish was incumbent ipso jure upon States, irrespec-
tive of whether a treaty on the matter existed—and such 
cases did exist, a point on which he vehemently dis- 
agreed with the United States. Secondly, it must also 
take account of the fact that while States could under-
take by treaty to extradite or punish, that was not neces-
sarily the end of the story. In fact, the draft could render 
great service, since many treaties enshrined only a com-
mitment to extradite or prosecute without going into the 
modalities for fulfilling that commitment. It could thus 
establish rules applicable in situations that the parties 
had not foreseen when signing the treaty. It might also 
help in establishing priorities where States had poten-
tially incompatible obligations by virtue of customary 
law or of their various treaty commitments to extradite 
or punish.
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48. It was in respect of the hierarchy of priorities that 
the problem mentioned in paragraph 35 of the report 
arose most pointedly: the surrender of suspects to an 
international criminal tribunal. As some delegations in 
the Sixth Committee had remarked, and as indicated 
in paragraph 35 and by Ms. Escarameia, the question 
was governed by distinct legal rules. Nevertheless, the 
implementation of the obligation to extradite or pros-
ecute could be blocked if surrender to an international 
criminal court took priority over aut dedere aut judi-
care. The problem was complicated still further by the 
fact that for States for whom the obligation arose by 
virtue of bilateral relations, the statute of the interna-
tional criminal court concerned could be res inter alios 
acta. All such hypotheses must be envisaged in the 
future draft. 

49. Still on the categories of offences that entailed 
ipso jure, and without specific provision therefore in a 
treaty, the application of the obligation to extradite or 
prosecute, he noted that in the report the Special Rap-
porteur envisaged all possible categories except the one 
that he himself regarded as the most obvious, namely, 
crimes against the peace and security of mankind. That 
omission was all the more surprising and unfortunate in 
that, first of all, it concerned one of the Commission’s 
real achievements, namely the adoption in 1996 of the 
draft code of crimes against the peace and security of 
mankind,336 and that, secondly, those crimes were per-
haps the sole crimes, but certainly the hard core of 
crimes, to which the principle aut dedere aut judicare 
applied ipso jure. Lastly, the draft code clearly estab-
lished the obligation to extradite or punish. Admittedly, 
the Special Rapporteur devoted two paragraphs of his 
report to the draft code but, in drawing a distinction 
between crimes which entailed ipso jure the obligation 
to extradite or prosecute and other crimes, he never once 
entertained the possibility that the first category might 
simply consist of crimes against the peace and security 
of mankind. 

50. His second general remark was that paragraph 26 
of the report cited the view “that the principle aut dedere 
aut judicare was not part of customary international law 
and … certainly did not belong to jus cogens”. While 
the first assertion was totally wrong, at least regarding 
certain categories of crimes, the second merited further 
consideration. It certainly showed that some States were 
not well disposed towards extending the obligation to 
extradite or prosecute to any crimes other than those 
against the peace and security of mankind. His initial, 
perhaps erroneous, impression was that the prohibition 
on perpetrating a crime against the peace and security 
of mankind was part of jus cogens. If that was so, then 
it was by no means evident that the obligation either to 
punish or to extradite was not also a peremptory norm. 
That question needed to be resolved, and fairly quickly, 
for if aut dedere aut judicare could in some cases be 
considered a peremptory norm, the Commission must 
ask whether there were also cases in which the norm 
applied but was not peremptory.

336 Yearbook … 1996, vol. II (Part Two), p. 17, para. 50.

51. His last general point concerned the relationship of 
the topic with that of universal jurisdiction, a point which 
seemed to cause the Special Rapporteur understandable 
unease. He himself would have preferred the topic of 
universal jurisdiction to be placed on the Commission’s 
agenda, but since the Commission had chosen otherwise, 
it was necessary to abide by that decision and not to con-
fuse the two. In paragraph 103, the Special Rapporteur 
was extremely cautious in his statement that “to some 
extent” the crimes or offences that “could, or should”, be 
covered by the obligation to extradite or punish “would 
fall” among the crimes subject to universal jurisdiction. 
To what extent? What were the links between the two 
questions? The Commission would have to provide an 
answer sooner rather than later.

52. In principle he found nothing to criticize in draft 
article 1, other than the infelicitous use of the word “fonc-
tionnement” in French, although the word “operation” in 
English did seem much better. He entirely agreed with the 
Special Rapporteur and Mr. Dugard that one should speak 
of a “principle” rather than an obligation. 

53. On the explanations given for draft article 1, whose 
referral to the Drafting Committee he supported, one 
could hardly quarrel with the comment in paragraph 95 to 
the effect that the extradition of legal persons would be, to 
say the least, a difficult proposition. However, it might be 
useful to say so explicitly in draft article 1. For example, 
the text might state that if a legal person committed or was 
complicit in a crime that fell into one or more of the cat-
egories that brought the principle aut dedere aut judicare 
into play, consequences would ensue. If the crime was 
a breach of jus cogens or a crime against the peace and 
security of mankind, a substitute principle for aut dedere 
aut judicare should be found.

54. In paragraph 96, the Special Rapporteur said that 
the phrase “under their jurisdiction” did not mean that 
a natural person must be physically present in the ter-
ritory of a given State or “in the hands” of that State. 
What, then, did it mean? Paragraph 97 seemed to imply 
that States must prosecute such persons in absentia. He 
personally was not in principle opposed to trial in absen-
tia, but agreed with the comments by Mr. Dugard and 
Ms. Escarameia on the subject. One could not dedere 
(give) what one did not habere (have). “Under the juris-
diction of” thus had to mean “in the territory or under 
the control of”. 

55. Lastly, he did not understand what use the Spe-
cial Rapporteur was intending to make of the distinction 
between three types of jurisdiction described as “extrater-
ritorial” in paragraph 98.

56. In conclusion, he admitted to being a surgeon rather 
than an anaesthetist, having the tiresome habit of not lull-
ing Special Rapporteurs into a false sense of security by 
lavishing praise on them. As a special rapporteur himself, 
he was only too well aware of what a thankless task it 
was. Anyone who accepted the job of special rapporteur 
and acquitted himself or herself of the task conscien-
tiously deserved the Commission’s gratitude. That was 
certainly true of Mr. Galicki.
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Responsibility of international organizations (con- 
cluded)* (A/CN.4/577 and Add.1–2, sect. B, A/
CN.4/582, A/CN.4/583, A/CN.4/720)

[Agenda item 3]

rePort of the drafting Committee

57. Mr. YAMADA (Chairperson of the Drafting Com-
mittee) introduced the titles and texts of draft articles 31 
to 45 [44]** adopted by the Drafting Committee, as con-
tained in document A/CN.4/L.720, which read:

RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS

Part two

CONTENT OF THE INTERNATIONAL RESPON-
SIBILITY OF AN INTERNATIONAL ORGANIZATION

ChaPter i

GENERAL PRINCIPLES

Draft article 31. Legal consequences of 
an internationally wrongful act

The international responsibility of an international organization 
which is entailed by an internationally wrongful act in accordance with 
the provisions of Part One involves legal consequences as set out in 
this Part.

Draft article 32. Continued duty of performance

The legal consequences of an internationally wrongful act under 
this Part do not affect the continued duty of the responsible interna-
tional organization to perform the obligation breached.

Draft article 33. Cessation and non-repetition

The international organization responsible for the internationally 
wrongful act is under an obligation:

(a) to cease that act, if it is continuing;

(b) to offer appropriate assurances and guarantees of non-repeti-
tion, if circumstances so require.

Draft article 34. Reparation

1. The responsible international organization is under an obliga-
tion to make full reparation for the injury caused by the internationally 
wrongful act.

2. Injury includes any damage, whether material or moral, caused 
by the internationally wrongful act of an international organization.

Draft article 35. Irrelevance of the rules of the organization

1. The responsible international organization may not rely on its 
rules as justification for failure to comply with its obligations under 
this Part.

2. Paragraph 1 is without prejudice to the applicability of the rules 
of an international organization in respect of the responsibility of the 
organization towards its member States and organizations.

Draft article 36. Scope of international 
obligations set out in this Part

1. The obligations of the responsible international organization set 
out in this Part may be owed to one or more other organizations, to one 
or more States, or to the international community as a whole, depending 
in particular on the character and content of the international obligation 
and on the circumstances of the breach.

* Resumed from the 2938th meeting.
** The draft article numbers between square brackets correspond to 

the draft article numbers as proposed by the Special Rapporteur.

2. This Part is without prejudice to any right, arising from the 
international responsibility of an international organization, which may 
accrue directly to any person or entity other than a State or an interna-
tional organization.

ChaPter ii

REPARATION FOR INJURY

Draft article 37. Forms of reparation

Full reparation for the injury caused by the internationally wrongful 
act shall take the form of restitution, compensation and satisfaction, 
either singly or in combination, in accordance with the provisions of 
this chapter.

Draft article 38. Restitution

An international organization responsible for an internationally 
wrongful act is under an obligation to make restitution, that is, to 
re-establish the situation which existed before the wrongful act was 
committed, provided and to the extent that restitution:

(a) is not materially impossible;

(b) does not involve a burden out of all proportion to the benefit 
deriving from restitution instead of compensation.

Draft article 39. Compensation

1. The international organization responsible for an internation-
ally wrongful act is under an obligation to compensate for the damage 
caused thereby, insofar as such damage is not made good by restitution.

2. The compensation shall cover any financially assessable dam-
age including loss of profits insofar as it is established.

Draft article 40. Satisfaction

1. The international organization responsible for an internation-
ally wrongful act is under an obligation to give satisfaction for the 
injury caused by that act insofar as it cannot be made good by restitu-
tion or compensation.

2. Satisfaction may consist in an acknowledgement of the breach, 
an expression of regret, a formal apology or another appropriate 
modality.

3. Satisfaction shall not be out of proportion to the injury and may 
not take a form humiliating to the responsible international organization.

Draft article 41. Interest

1. Interest on any principal sum due under this chapter shall be 
payable when necessary in order to ensure full reparation. The interest 
rate and mode of calculation shall be set so as to achieve that result.

2. Interest runs from the date when the principal sum should have 
been paid until the date the obligation to pay is fulfilled.

Draft article 42. Contribution to the injury

In the determination of reparation, account shall be taken of the con-
tribution to the injury by wilful or negligent action or omission of the 
injured State or international organization or of any person or entity in 
relation to whom reparation is sought.

Draft article 43.337 Ensuring the effective 
performance of the obligation of reparation

The members of a responsible international organization are 
required to take, in accordance with the rules of the organization, 
all appropriate measures in order to provide the organization with 
the means for effectively fulfilling its obligations under the present 
chapter.

337 The following text was proposed, discussed and supported by 
some members: “The responsible international organization shall take 
all appropriate measures in accordance with its rules in order to ensure 
that its members provide the organization with the means for effectively 
fulfilling its obligations under the present chapter.”
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ChaPter iii

SERIOUS BREACHES OF OBLIGATIONS UNDER  
PEREMPTORY NORMS OF GENERAL INTERNATIONAL LAW

Draft article 44 [43]. Application of this chapter

1. This chapter applies to the international responsibility which is 
entailed by a serious breach by an international organization of an obli-
gation arising under a peremptory norm of general international law.

2. A breach of such an obligation is serious if it involves a gross 
or systematic failure by the responsible international organization to 
fulfil the obligation.

Draft article 45 [44]. Particular consequences  
of a serious breach of an obligation under this chapter

1. States and international organizations shall cooperate to bring 
to an end through lawful means any serious breach within the meaning 
of article 44 [43].

2. No State or international organization shall recognize as lawful 
a situation created by a serious breach within the meaning of article 44 
[43], nor render aid or assistance in maintaining that situation.

3. This article is without prejudice to the other consequences 
referred to in this Part and to such further consequences that a breach to 
which this chapter applies may entail under international law.

58. At its 2935th meeting, on 12 July 2007, the Com-
mission had referred 14 draft articles proposed by the 
Special Rapporteur in his fifth report, namely draft 
articles 31 to 44, to the Drafting Committee. At its 
2938th meeting, on 18 July 2007, the Commission had 
also referred to the Drafting Committee a supplementary 
draft article proposed by the Special Rapporteur, tak-
ing into account a written proposal by a member of the 
Commission and the debate in plenary. In five meetings, 
held on 18, 19, 20 and 25 July 2007, the Drafting Com-
mittee had successfully completed its consideration of 
all the draft articles referred to it. He wished to pay trib-
ute to the Special Rapporteur, Mr. Giorgio Gaja, whose 
mastery of the subject, guidance and cooperation had 
greatly facilitated the work of the Drafting Committee. 
He also thanked the members of the Drafting Committee 
for their active participation and valuable contributions 
to the successful outcome.

59. The 15 draft articles before the Commission, draft 
articles 31 to 45 [44], formed Part Two of the draft, con-
cerning the content of the international responsibility of 
an international organization, in other words the legal 
consequences for a responsible international organization 
arising from the new legal relationship that ensued from 
the commission of an internationally wrongful act.

60. Part Two comprised three chapters. Chapter I, 
consisting of draft articles 31 to 36, set forth a series of 
general principles. Chapter II, entitled “Reparation for 
injury” and comprising draft articles 37 to 43, addressed 
the various forms of reparation and their interrelationship, 
including the implications of the contribution of the vic-
tim to the injury. Chapter III, comprising draft articles 44 
[43] and 45 [44], focused on a particular category of legal 
consequences: those arising from serious breaches of obli-
gations under peremptory norms of general international 
law. The draft articles corresponded to draft articles 28 to 
41 on responsibility of States for internationally wrongful 

acts.338 However, draft article 43 was new and had no cor-
responding provision in the draft articles on responsibility 
of States.

61. The Drafting Committee had made no changes to 
the text proposed by the Special Rapporteur for draft arti-
cles 31 to 34, which corresponded to draft articles 28 to 31 
of the draft on responsibility of States. 

62. Draft article 31 set out the general parameters for 
the operation of Part Two, linking it to Part One, which 
had already been provisionally adopted. Draft article 32 
addressed the continued duty of performance. While a 
breach of an obligation under general international law 
would not as such affect the underlying obligation, the 
commentary would indicate that there were situations in 
which the duty of continuing performance could cease. 
That could be the case in treaty relations, when a material 
breach of a bilateral treaty might cause the injured inter-
national organization to terminate the treaty. It had been 
suggested in plenary that an explicit proviso to that effect 
should be incorporated in draft article 32, but the Drafting 
Committee had deemed it sufficient to explain the matter 
in the commentary.

63. Draft article 33, on cessation and non-repetition, 
addressed two separate but interrelated matters arising 
from the breach of an international obligation, which, 
however, were not per se legal consequences of such a 
breach, namely cessation of the wrongful act and assur-
ances and guarantees of non-repetition. Those matters 
were addressed in subparagraphs (a) and (b), respec-
tively. It had been pointed out in plenary, and acknowl-
edged in the Drafting Committee, that the specificities of 
the decision-making processes of the responsible interna-
tional organizations might make it difficult to envisage a 
situation in which an offer of assurances and guarantees 
of non-repetition by an international organization might 
be applicable. The commentary would draw attention to 
that question. While practice in the area concerned mostly 
States, the Drafting Committee had not seen any merit in 
providing for a different rule in respect of international 
organizations.

64. Draft article 34 laid down the legal principle stated in 
the Chorzów Factory case that “any breach of an engage-
ment involves an obligation to make reparation” [p. 29], 
and that in that respect the responsible organization must 
endeavour to “wipe out all the consequences of the ille-
gal act and reestablish the situation which would, in all 
probability, have existed if that act had not been commit-
ted” [p. 47]. The Drafting Committee had acknowledged 
the paucity of relevant practice, most of it being related 
to settlement of disputes concerning employment and 
contractual relationships. That, however, had not been 
considered to be a sufficient reason to depart from the 
well-established principle. The Drafting Committee had 
also acknowledged that it might be worthwhile to high-
light in the commentary the peculiarity that might arise in 
respect of international organizations where full repara-
tion might be contingent upon the extent of involvement 
of the international organization and its members.

338 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 28–29 
and pp. 87–116.
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65. Draft article 35, which largely corresponded to 
draft article 32 of the draft on responsibility of States,339 
had been a source of detailed discussion in the Drafting 
Committee. It dealt with the irrelevance of the rules of 
the organization. In particular, the discussion had focused 
on the proviso proposed by the Special Rapporteur that 
was intended to cover the special situation of interna-
tional organizations where their rules could themselves 
be the basis of a breach of an international obligation. It 
would be recalled that draft article 4 defined rules of the 
organization as including, in particular: the constituent 
instruments; decisions, resolutions and other acts of the 
organization taken in accordance with those instruments; 
and established practice of the organization. Moreover, 
under draft article 8, a breach of an international obliga-
tion was contemplated where there had been a breach of 
an obligation established by a rule of the organization. 
It had therefore been necessary to address the situation 
where the rules of the organization might have a bearing 
on responsibility as it related especially to members of 
the organization.

66. A number of issues had been raised by the proviso, 
in particular, whether the proviso was itself necessary, 
whether it was sufficiently clear, and whether it would 
apply to situations contemplated in draft articles 44 [43] 
and 45 [44]. The concern of those who had had doubts 
about the proviso had centred mainly on its seemingly 
broad scope. It had been feared that it would be used by 
the responsible organization to obviate the consequences 
that could arise as a result of a breach of an international 
obligation, in particular in respect of serious breaches of 
obligations under peremptory norms of general interna-
tional law. However, it had been clearly understood in the 
Drafting Committee that the proviso had a more limited 
scope: it applied in relation to members of the organiza-
tion and did not apply to obligations towards the interna-
tional community as a whole.

67. As to whether the proviso was sufficiently clear, 
there had been some concern that it seemed to prevail 
over the main rule. It had been suggested that it should 
be uncoupled from the main rule and that the main rule, 
namely non-reliance on rules of the organization as jus-
tification, should be given greater prominence. Accord-
ingly, it had been agreed that the main rule should be 
reflected separately, as paragraph 1 of draft article 35. In 
other words, the responsible organization could not rely 
on its rules as justification for failure to comply with its 
obligations under Part Two of the draft. The reference to 
“pertinent” rules had been deleted, as it was unnecessary. 
The present formulation followed more closely the lan-
guage of the corresponding article in the draft on respon-
sibility of States.

68. As to the proviso itself, it had been suggested that, if 
captured in a separate paragraph, it should take the form 
of a “notwithstanding” clause, so as to state that, notwith-
standing the main rule contained in paragraph 1 of draft 
article 35, the rules could provide otherwise in respect of 
the responsibility of the organization towards one or more 
of its members. Its formulation as a “notwithstanding” 
clause had, however, posed a number of difficulties. It 

339 Ibid., pp. 28 and 94.

remained unclear, particularly as a result of the combina-
tion of “notwithstanding” and “may provide otherwise”, 
and it seemed to affect the basic rule. Ultimately, it had 
been considered appropriate to formulate the proviso as a 
“without prejudice” clause. Paragraph 2 of draft article 35 
thus provided that: “Paragraph 1 is without prejudice to 
the applicability of the rules of an international organi-
zation in respect of the responsibility of the organization 
towards its member States and organizations.” The com-
mentary would have more to say regarding the conse-
quences of a breach of an international obligation arising 
from a breach of a rule of the international organization 
vis-à-vis non-members. In addition, draft article 35 had 
a bearing on any provision that might be formulated in 
future on lex specialis.

69. The final draft article in the chapter, concerning the 
scope of the international obligations set out in that Part, 
had also been a source of considerable debate. Draft arti-
cle 36 corresponded to draft article 33 of the draft articles 
on responsibility of States.340

70. The initial problem had been whether there was any 
justification for specifying that the obligations set out in 
Part Two were owed only to other organizations, States 
or the international community as a whole, and not to any 
other person or entity. It had been argued that the likeli-
hood of obligations of a responsible organization affect-
ing other persons or entities was greater than in the case 
of a responsible State, with which the draft articles on re-
sponsibility of States had been concerned.

71. However, it had been recalled that the scheme under 
Part Two did not exclude the possible situation in which 
an internationally wrongful act might involve legal conse-
quences with regard to relations between an international 
organization responsible for that act and persons or entities 
other than a State or an international organization. After all, 
article 1 of the draft articles provided that the draft articles 
applied to the international responsibility of an interna-
tional organization for an act that was wrongful under inter-
national law. The only limitation consisted in the fact that 
Part Two did not apply to obligations concerning repara-
tion to the extent that such obligations might arise towards 
or be invoked by a person or entity other than a State or 
an international organization. The right of such person or 
entity other than a State or international organization, as 
pointed out in paragraph 2 of draft article 36 proposed by 
the Special Rapporteur, was not thereby prejudiced. That 
understanding had contributed to an agreement that there 
was no need to change paragraph 1.

72. That, however, had resulted in the transfer of some 
concerns to paragraph 2. In particular, it had been sug-
gested that paragraph 2, which had a corresponding pro-
vision in article 33 of the draft articles on responsibility 
of States, was unclear and might occasion misinterpreta-
tion by judicial bodies to the effect that the articles had 
nothing to do with the rights of persons or entities other 
than States or international organizations. At any rate, the 
phrase “which may accrue” seemed to cast doubt as to the 
existence of the right of the person or entity other than a 
State or international organization.

340 Ibid.
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73. It had also been pointed out that there was an asym-
metry between paragraphs 1 and 2. Whereas paragraph 1 
addressed “obligations”, paragraph 2 referred to “rights”: 
paragraph 2 ought therefore to be recast to conform with 
the language of paragraph 1.

74. It had been confirmed that “may accrue” was a ref-
erence to the contingency of a direct claim arising, rather 
than an expression of doubt regarding the existence of 
such a right.

75. After extensive discussion, it had been suggested 
that paragraph 2 of draft article 36 should be reformulated 
to read: “This Part is without prejudice to any right of a 
person or entity other than a State or an international or-
ganization, arising from the international responsibility of 
an international organization.”

76. While initially there had been differing views as to 
whether that language broadened or narrowed the scope 
of the original formulation, ultimately there had seemed 
to be some general understanding that, in substance, the 
two options were the same.

77. However, different conclusions had been drawn from 
such an understanding. One group had felt that it was nec-
essary to maintain the integrity and consistency between 
the texts on responsibility of States and on international 
responsibility of international organizations. In the inter-
ests of ensuring certainty and predictability in legal inter-
pretation, the Commission would be hard pressed to find 
a justification for any departure from the language used in 
the draft articles on responsibility of States, even if such 
a change was only of a drafting nature. In other words, 
it would be difficult to explain the more direct language, 
when in fact the draft articles on responsibility of States 
did not seek to downplay the rights of persons and enti-
ties other than States and when no evolution had taken 
place. That group had considered it important to retain 
the text provided by the Special Rapporteur. It had been 
clearly understood that the commentary would reflect the 
nuanced differences between the role of persons and enti-
ties in respect of responsibility of States and of respon-
sibility of international organizations.

78. The other group had been of the view that the more 
direct language of the alternative text had been clearer 
and conveyed the import of the paragraph in better terms. 
The situation regarding responsibility of States was not 
entirely similar to that regarding responsibility of inter-
national organizations. The fact that “rules of the organi-
zation” were part of international law created a different 
situation justifying the use of more direct language. That 
situation presented broader prospects for the assertion of 
rights relating to persons or entities other than States or 
international organizations in the realm of international 
responsibility of international organizations. That group 
had been in favour of changing the text, on the under-
standing that the commentary would indicate that the use 
of different language was not intended to change the sub-
stance of the text from the corresponding paragraph in the 
draft articles on responsibility of States.

79. In the final analysis, a straw vote had been cast, the 
results of which indicated a preference for the retention of 
the language proposed by the Special Rapporteur.

80. Turning to the draft articles comprising Chapter II of 
Part Two, he said that the chapter, which dealt with repara-
tion for injury, contained seven draft articles, namely draft 
articles 37 to 43. Draft articles 37 to 42 corresponded to 
draft articles 34 to 40 on responsibility of States for inter-
nationally wrongful acts. The Drafting Committee had not 
made any changes to those draft articles as proposed by 
the Special Rapporteur, other than a minor correction in 
draft article 41. As to draft article 43, it was an amended 
version of the supplementary draft article referred to the 
Drafting Committee on 18 July 2007.

81. Draft article 37 introduced the various forms of rep-
aration for injury caused by an internationally wrongful 
act. Since there was no reason to consider that the obli-
gation to provide reparation should apply differently to 
States and to international organizations, nothing seemed 
to justify a departure in the current draft from the generic 
language used in draft article 34 on responsibility of 
States. Draft article 37 thus described restitution, compen-
sation and satisfaction, either singly or in combination, as 
the various forms of reparation for an injury caused by the 
wrongful act of a responsible international organization.

82. Draft article 38 set out restitution as the first form of 
reparation owed by a responsible international organiza-
tion. As with the other forms of reparation, the practice 
concerning international organizations in that regard was 
limited. However, instances that could be found in prac-
tice confirmed the applicability to international organi-
zations of the obligation to make restitution. Comments 
made in plenary as to the drafting of the provision had 
not been prompted by any specificity that the situation of 
international organizations would present in that respect. 
Accordingly, the Drafting Committee had retained for 
draft article 38 the wording of draft article 35 on respon-
sibility of States,341 with the usual replacement of “State” 
by “international organization”.

83. The Drafting Committee had come to the same con-
clusion in respect of draft article 39, dealing with com-
pensation. The Special Rapporteur had pointed out that 
the suggestion made in plenary that a choice between res-
titution and compensation should be offered to the injured 
party would be more properly addressed in Part Three of 
the draft, on the implementation of responsibility. There 
was actually a provision to that effect in draft article 43, 
paragraph 2 (b), on responsibility of States.342

84. Draft article 40 laid down the obligation to give sat-
isfaction and detailed its various possible forms and con-
ditions for its exercise. Unlike draft articles 37 to 39, it 
had given rise to an extensive debate in the Drafting Com-
mittee. As had been pointed out in plenary, satisfaction 
might well appear as a form of reparation more frequently 
resorted to by international organizations than restitution 
or compensation; at the same time, it raised some spe-
cific issues which the Drafting Committee had carefully 
considered.

85. It would be recalled that some members of the 
Commission had expressed doubts as to the need to 

341 Ibid., pp. 28 and 96.
342 Ibid., pp. 29 and 119.
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maintain the reference to a “formal apology” in draft 
article 40, paragraph 2, as well as to the mention of sat-
isfaction in a humiliating form in paragraph 3. They had 
argued, especially in respect of the latter point, that con-
siderations which applied to States in that regard were 
of doubtful relevance as far as international organiza-
tions were concerned. In any event, for an injured party 
to make a claim in respect of a humiliating form of sat-
isfaction would be, according to one view, an abuse of 
rights, making it unnecessary to retain an express refer-
ence in the draft article. Arguably, a situation where a 
responsible international organization would be humili-
ated in giving satisfaction was not likely to occur often 
in practice. However, the Drafting Committee had felt 
that the possibility of such a humiliation could not be 
excluded. It had also considered that the deletion of the 
relevant language in paragraph 3 could have the unde-
sirable effect of implying that even a humiliating form 
of satisfaction could be required from the responsible 
organization.

86. In the course of the discussion on draft article 40, 
paragraph 3, it had also been suggested that the words 
“or its organs” should be added after “responsible inter-
national organization”, so as to take account of the limited 
composition and specific powers of some organs which 
would be particularly targeted by a request for a humiliat-
ing form of satisfaction. Such a situation would, however, 
necessarily affect the responsible organization through its 
organs, and thus did not require a specific addition to the 
provision. 

87. The possibility of adding the words “or its mem-
bers” at the end of draft article 40, paragraph 3, had 
attracted more support within the Drafting Committee, 
as it had appeared to make the prospect of a humiliating 
form of satisfaction a more realistic one. One could for 
instance think of a peacekeeping force whose acts would 
be attributed to the United Nations and, if wrongful, entail 
its international responsibility. The injured party might 
request that the organization should give some form of 
satisfaction humiliating to the State providing the force. 
In such a case, the legal personality of the organization 
would not be affected, as the obligation to give satisfac-
tion would still rest with it, and not with the State. The 
State, however, could be indirectly humiliated in being 
specifically targeted by the injured party.

88. While they had agreed that such a case might well 
occur in practice, several members of the Drafting Com-
mittee had considered that the suggested addition to draft 
article 40, paragraph 3, would put too much emphasis 
on member States in a situation where the international 
organization was responsible and obliged to give sat-
isfaction. In practical terms, the organization would be 
expected to consult with its member States and opt for a 
form of satisfaction that would be humiliating neither for 
it nor for them.

89. Following a straw vote, it had been decided to retain 
draft article 40 in the formulation initially proposed by the 
Special Rapporteur, on the understanding that the com-
mentary would address the issue of member States being 
humiliated by a specific form of satisfaction requested 
from the organization.

90. Draft article 41 dealt with the interest on any princi-
pal sum, due in order to ensure full reparation. It had been 
suggested in plenary that a proviso should be added to 
paragraph 2, stating that the injured party might waive the 
interest or stop it from running at any time before the obli-
gation to pay was fulfilled. The possibility of a waiver was 
not confined to the payment of interest, as it was indeed 
not infrequent in practice that an injured party did not 
require full reparation. Moreover, it should be noted that 
the issue of waiver of a claim was addressed in Part Three 
of the draft articles on responsibility of States. The Draft-
ing Committee had adopted draft article 41 unmodified, 
except for the replacement of “payable” by “due” in the 
first sentence, in order to align the text with that of draft 
article 38 on responsibility of States.343

91. Draft article 42 related to the contribution to the 
injury. It would be recalled that some comments had been 
made in plenary to the effect that some general guidance 
should be given regarding the distribution of responsibility 
according to certain categorical distinctions. Arguably, 
the responsibility of an international organization for a 
recommendation should be limited, compared to that of 
a State acting on the basis of that recommendation. How-
ever, that was not an issue dealt with in draft article 42, 
which was concerned with the contribution of the victim 
to the injury caused by the internationally wrongful act.

92. Two other issues raised in plenary had also been 
addressed during the discussion on draft article 42 in the 
Drafting Committee. First, it had been confirmed that 
the phrase “wilful or negligent” applied to the omission 
as well as to the action of the injured party. Secondly, 
the Special Rapporteur had indicated his willingness to 
specify in the commentary that draft article 42 was with-
out prejudice to the duty of the victim of the internation-
ally wrongful act to mitigate damage.

93. Comments similar to those previously made in rela-
tion to draft article 36 had been voiced during the discus-
sion on draft article 42 in the Drafting Committee. It had 
been recalled, for instance, that draft article 1 of the draft 
on diplomatic protection344 considered the natural or legal 
person as directly injured by the internationally wrongful 
act, whereas draft article 42 referred only to any person 
or entity “in relation to whom reparation is sought”. That 
limitation had seemed to some members all the more dif-
ficult to accept given that some of the most frequent issues 
arising in practice concerned breaches of labour con-
tracts within international organizations. In such cases, 
the contribution of the victim to the injury could play a 
predominant role.

94. The Drafting Committee had felt nonetheless that 
any modification to draft article 42 in that respect would 
not be consistent with decisions previously made regard-
ing the scope of the draft articles. The commentary to 
the draft article would make an explanatory reference 
to the draft articles on diplomatic protection, in order to 
clarify the different conceptual approaches adopted in that 
text and in the current draft respectively. It had already 
been acknowledged that the draft should cover only the 

343 Ibid., pp. 29 and 107.
344 Yearbook … 2006, vol. II (Part Two), pp. 26 et seq., para. 50.
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responsibility of an international organization towards a 
State or another international organization, and the obliga-
tions stemming therefrom. That did not mean that persons 
or entities other than States and international organiza-
tions could not be considered as injured under other rules 
of international law.

95. Draft article 43 was an amended version of the sup-
plementary draft article referred to the Drafting Commit-
tee on 18 July 2007. It would be recalled that the initial 
proposal made in plenary had been modified before it 
was sent to the Drafting Committee, with the inclusion 
of a reference to the rules of the organization. In plenary, 
while some members of the Commission had considered 
that member States of an international organization were 
obliged under general international law to provide the or-
ganization with the means to effectively provide repara-
tion, others had been of the view that no such obligation 
existed outside the rules of the responsible organization. 
For that reason, they had considered that there was no 
need to add to the draft articles a provision imposing on 
States the obligation embodied in the supplementary draft 
article.

96. The Drafting Committee had held an extensive 
discussion on the supplementary draft article. According 
to one view, the text proposed by the Special Rappor-
teur could be read as affirming that member States were 
bound by the obligation contemplated by the provision 
unless the rules of the organization provided otherwise. 
In order to clarify the relationship between the organi-
zation and its members in that regard, it had been sug-
gested that the phrase “in accordance with” should be 
replaced by “according to”, “under” or “following the 
rules of the organization”. Notwithstanding potential 
problems of translation, it had been considered that “in 
accordance with” was a standard phrase, making it suffi-
ciently clear that member States must abide by the rules 
of the organization.

97. It had been agreed that the phrase “in accordance 
with the rules of the organization” should be placed 
between the words “take” and “all appropriate meas-
ures”. That shift would go along with the broadly shared 
view that the obligation contemplated by draft article 43 
originated in the rules of the organization. The commen-
tary would also make it clear that, even if the rules of 
the organization did not contain any express provision 
to that effect, they encapsulated a general obligation of 
cooperation. In compliance with that obligation of co-
operation, member States would have to consider giving 
the organization the means for fulfilling its obligation of 
reparation.

98. Several members of the Drafting Committee had 
expressed concern that the supplementary draft article 
placed the onus on member States. According to that view, 
the obligation contemplated in draft article 43 should be 
worded in a way that would bind the international organi-
zation rather than its members. The following text had 
been proposed: “The responsible international organiza-
tion shall take all appropriate measures in accordance 
with its rules in order to ensure that its members provide 
the organization with the means for effectively fulfilling 
its obligations under the present chapter.”

99. For its proponents, that was a more appropriate text 
for a set of draft articles devoted to the responsibility of 
international organizations; it could also prompt interna-
tional organizations to adapt their internal rules in order to 
meet their obligations under Part Two.

100. Whereas the view had been expressed that the 
two provisions were complementary and could actually 
be combined in a single draft article, several members of 
the Drafting Committee had considered that the provision 
stressing the obligation of the international organization 
differed in subject matter from that embodied in the pro-
posed supplementary draft article. The view had also been 
expressed that the proposal made in the Drafting Com-
mittee would state an obligation without specifying how 
it was to be fulfilled. The commentary could make it clear 
that the responsible international organization should 
strive to develop rules in order to meet its obligations 
towards injured parties.

101. Given the variety of views expressed on that issue, 
the Drafting Committee had resolved to adopt the text of 
the supplementary draft article as amended in the course 
of its debate, accompanied by a footnote to the draft arti-
cle which would reproduce the alternative proposal as 
one supported by some of its members. The differences 
of views would also be reflected in the commentary to the 
draft article.

102. He also wished to draw attention to a minor edit-
ing amendment to draft article 43: the words “the present 
chapter” should be replaced by “this chapter”, for the sake 
of consistency with the other draft articles.

103. With regard to the placement of the draft article, 
it had been agreed that it should be located at the end of 
Chapter II as it related to all the obligations of reparation, 
and that it should be entitled “Ensuring the effective per-
formance of the obligation of reparation”.

104. The last chapter in Part Two, namely Chap-
ter III, consisted of two draft articles dealing with seri-
ous breaches of obligations under peremptory norms of 
general international law. Those draft articles, which cor-
responded to draft articles 43 and 44 as originally pro-
posed by the Special Rapporteur, had been renumbered 
after the inclusion of a new draft article 43 at the end of 
Chapter II.

105. Draft article 44 [43] defined the parameters of 
application of Chapter III. In plenary, doubts had been 
expressed regarding the necessity of distinguishing a spe-
cific category of breaches of obligations of jus cogens by 
international organizations. There was, however, broad 
agreement within the Commission as well as in the replies 
by States to the question raised in Chapter III of the Com-
mission’s 2006 report on the work of its fifty-eighth ses-
sion.345 As there appeared to be no reason to differentiate 
in that respect between the situation of a State and that 
of an international organization, draft article 44 [43] pro-
vided for the applicability of Chapter III of Part Two to 
breaches by international organizations of obligations 
under peremptory norms of general international law.

345 Ibid., para. 28.
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106. Draft article 45 [44] set out particular consequences 
of a serious breach within the meaning of draft article 44 
[43]. As could be clearly inferred from its paragraph 3, it 
was not the purpose of draft article 45 [44] to provide an 
exhaustive description of all the particular consequences 
entailed by a serious breach by an international organi-
zation of an obligation under jus cogens. Some specific 
rules might indeed entail resort by States and interna-
tional organizations to further consequences other than 
those stated in draft article 45, paragraphs 1 and 2. Those 
provisions should be interpreted as laying down general 
consequences applying as a minimum in case of serious 
breach by an international organization of an obligation 
of jus cogens.

107. The level of generality of the draft article, com-
bined with the “without prejudice” clause embodied in 
paragraph 3, made it unnecessary to include in the provi-
sion the additions suggested in plenary. It would also be 
odd to extend to international organizations obligations 
that had not been contemplated in the corresponding arti-
cle on responsibility of States, namely draft article 41.346

108. The suggestion had been made in plenary to extend 
to subjects other than States and international organiza-
tions the obligations set out in paragraphs 1 and 2 of draft 
article 45 [44], namely the obligation to cooperate to bring 
the breach to an end as well as the duty not to recognize 
the situation as lawful and not to render aid or assistance 
in maintaining it. That suggestion, which raised issues 
similar to those addressed in relation to draft articles 36 
and 42, had also been considered by the Drafting Com-
mittee. Again, it had appeared that an express reference 
in the draft article to other subjects would substantially 
affect the scope of the text, which dealt with obligations 
of international organizations towards States and other 
international organizations. Nevertheless, the commen-
tary to draft article 45 [44] would make it clear that the 
particular consequences contemplated in paragraphs 1 
and 2 were without prejudice to the obligations that other 
entities might have in the event of a serious breach by an 
international organization of an obligation under a per-
emptory norm of general international law.

109. The commentary to draft article 45 [44] would 
also state in clear terms that the obligation to cooperate to 
bring such a breach to an end should not be understood as 
requiring from international organizations any action out-
side their competences and functions, as defined by their 
constituent instruments or other pertinent rules.

110. In concluding his introduction of the second report 
of the Drafting Committee, he commended draft arti-
cles 31 to 45 [44] contained in the report for adoption by 
the Commission on first reading.

111. The CHAIRPERSON invited the Commission to 
adopt the titles and texts of draft articles 31 to 45 [44].

Draft articles 31 to 42

Draft articles 31 to 42 were adopted.

346 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 29 
and 113–114.

Draft article 43

112. Mr. GALICKI asked whether draft article 43 was 
to be adopted with or without the accompanying footnote. 

113. The CHAIRPERSON confirmed that the footnote 
was an integral part of the text to be adopted.

Draft article 43, as orally amended by the Chairperson 
of the Drafting Committee, was adopted.

Draft articles 44 [43] and 45 [44]

Draft articles 44 [43] and 45 [44] were adopted.

The titles and texts of draft articles 31 to 45 [44] on 
responsibility of international organizations, as a whole, 
as orally amended, were adopted on first reading.

The meeting rose at 12.55 p.m.
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The obligation to extradite or prosecute (aut dedere 
aut judicare) (continued) (A/CN.4/577 and Add.1–2, 
sect. F, A/CN.4/579 and Add.1–4, A/CN.4/585) 

[Agenda item 6]

seCond rePort of the sPeCial raPPorteur (continued)

1. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the second 
report of the Special Rapporteur on the obligation to extra-
dite or prosecute (aut dedere aut judicare) (A/CN.4/585).

2. Mr. McRAE thanked the Special Rapporteur for pro-
viding the new members with an opportunity to comment 
on his preliminary views and for reviewing in his second 
report the substance of the debate in the Commission and 
the comments made by Governments.

3. One might have thought that the topic was self-con-
tained, and yet, as the Special Rapporteur had shown, it 
raised broader questions, such as its link with universal 
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jurisdiction and with the jurisdiction of international 
criminal tribunals. There was thus a risk that the scope 
of the topic would expand out of control; that was proba-
bly what Mr. Dugard had had in mind at the previous 
meeting, when he had suggested that the Commission 
should return to the plan of action contained at the end 
of the preliminary report. In his own view, the success of 
the work on the topic would depend on the way in which 
the Special Rapporteur was able to confine it and ensure 
that it dealt with related areas only to the extent neces-
sary. For example, as some members of the Commission 
and delegations to the Sixth Committee had commented, 
there was no need to provide a full treatment of the prin-
ciple of universal jurisdiction, although some degree of 
overlap was inevitable. The same applied for the ques-
tion raised by the Special Rapporteur on the “triple 
alternative”: in principle, he should focus on the obli-
gation to extradite or prosecute and should leave aside 
the possibility of surrendering the alleged offender to 
the International Criminal Court or another international 
criminal tribunal, but it was not so easy to compartmen-
talize the issue. Was an obligation to extradite fulfilled if 
the person concerned had been surrendered to an inter-
national tribunal? The Special Rapporteur had to address 
that question, but, once again, care must be taken not 
to enlarge the scope of the topic too much, because, as 
Mr. Pellet had pointed out at the previous meeting, the 
issue involved the relationship between treaties and, if 
a customary obligation was being considered, the issue 
was that of the relationship between treaties and custom-
ary international law.

4. The main question raised by the consideration of the 
topic, in any case as a starting point for any treatment of 
the issue, was whether the obligation to extradite or pros-
ecute was found only in treaties or whether it also existed 
in customary international law. If it did, its scope would 
have to be determined. The Special Rapporteur recog-
nized in paragraph 40 of his preliminary report347 that this 
was one of the crucial problems which the Commission 
must resolve. In fact, its resolution would affect the Com-
mission’s approach to the treatment of the topic and the 
content of the draft articles.

5. The three members of the Commission who had spo-
ken after the Special Rapporteur at the previous meet-
ing had taken the view that, at least to some extent, the 
obligation to extradite or prosecute existed in custom-
ary international law and they seemed to think that work 
on the topic should proceed on that basis. However, the 
Commission should be more explicit and open on that 
point. For those members, although the Special Rappor-
teur made frequent reference to customary international 
law in his reports, it was unclear where he stood. In para-
graph 40 of the preliminary report, the Special Rappor-
teur noted that a growing number of scholars supported 
the view that the obligation to extradite or prosecute was 
based on a customary international obligation and, in 
paragraph 109 of his second report, he cautiously stated 
that the development of international practice based on 
the growing number of treaties establishing and confirm-
ing such an obligation might lead at least to the beginning 
of the formulation of an appropriate customary rule. As he 

347 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.

saw it, the Special Rapporteur was justified in his caution. 
However, the proposition in the footnote to paragraph 109 
of his second report, according to which the fact alone 
that a State entered into treaties containing obligations to 
extradite or prosecute was strong evidence that it intended 
to be bound by that principle of customary international 
law, went too far. The Special Rapporteur seemed to be 
leaning towards that view when he said, in paragraph 112 
of his second report, that the growing quantity of such 
obligations accepted by States under treaties could be 
considered justification for the change of quality of those 
obligations—from purely treaty obligations to custom-
ary rules. However, the Commission’s work could not 
rest on that analysis: quantity was important, but showed 
only a frequent practice and did not necessarily of itself 
constitute an opinio juris. The Commission should not 
base itself solely on the content of treaties, but also on 
national legislation and evidence of actual compliance. 
If the Commission was to be credible, the identification 
of an obligation in customary international law to extra-
dite or prosecute had to be built on rigorous analysis. One 
State at least, setting out a carefully considered argument, 
had taken the view that such an obligation had no source 
in customary law; regardless of whether there was agree-
ment on that assertion, it had to be taken into account.

6. The growing number of treaties containing the obli-
gation to extradite or prosecute was an important start-
ing point, as the Special Rapporteur had said, but it was 
only a starting point. The Commission must also consider 
domestic law: for example, how many States had included 
in their legislation the obligation to extradite or prosecute 
independently of corresponding treaty obligations? How 
was the obligation, whatever its source, actually fulfilled? 
The Special Rapporteur was right in indicating that, to 
continue its work, the Commission needed more responses 
from Governments. As had been suggested in the Com-
mission and in the Sixth Committee, the most appropriate 
place to begin looking for a customary law obligation was 
in the area of serious international crimes. Consequently, 
the Special Rapporteur should consider whether States’ 
obligations with respect to such crimes required action 
to ensure prosecution, either through direct prosecution 
of the alleged offender or through extradition to another 
State.

7. Clarification of whether there was an obligation to 
extradite or prosecute in customary international law 
would help settle a number of other issues raised by the 
Special Rapporteur. On the question of rights, to which 
reference was made in paragraph 88 of the second report, 
if the obligation was based only on treaty law, then the 
other States parties might also have the correlative right to 
demand the fulfilment of treaty obligations. On the other 
hand, if it was an obligation under customary law, the 
existence of correlative rights was a much more compli-
cated question and answers were far less obvious.

8. The same applied to the questions raised by the 
Special Rapporteur in paragraphs 91 and 92 on priority 
between the obligation to extradite and the obligation to 
prosecute and on whether States had discretion to choose 
between the two, as well as on whether the obligation was 
conditional or alternative, the reply to which was in large 
part contingent on whether the obligation was deemed to 
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be based primarily on a treaty or on customary law. The 
scope of draft article 1 likewise depended on clarification 
of that question. In paragraph 81, the Special Rapporteur 
recognized that the sources of the obligation to extradite 
or prosecute were paramount with respect to the establish-
ment of the obligation. He agreed, but that was also true 
for the content, operation and effects of the obligation. 
Hence the need to know whether draft article 1 applied to 
both a treaty-based regime and a regime based on custom-
ary law or only to a treaty-based regime. Before referring 
draft article 1 to the Drafting Committee, the Commission 
should wait until the Special Rapporteur had submitted 
other draft articles that would help provide clarification 
on that point.

9. The CHAIRPERSON, speaking as a member of the 
Commission, said that he fully agreed that there was a 
need to distinguish clearly between what was presented as 
being a matter of customary law and what was enunciated 
simply as practice, but was not necessarily representative 
of opinio juris. The whole area of criminal jurisdiction 
and extradition was particularly complex, precisely in the 
context of the sources of the law and the extent to which a 
principle of customary law could be said to have emerged.

10. It would also be difficult to avoid the question of 
progressive development. If the Commission deemed 
it necessary to formulate proposals de lege ferenda, it 
should do so because that was not beyond its mandate.

11. It seemed very difficult to decide whether the obli-
gation to extradite or prosecute was an obligation or sev-
eral obligations under international law without dealing 
with certain corollaries, in particular the question whether 
universal jurisdiction constituted a lawful basis for pros-
ecution. Universal jurisdiction should be exercised only if 
guarantees of due process, including the presence of wit-
nesses and the existence of evidence, were observed; that 
was not always the case.

12. Mr. DUGARD said that he agreed entirely with 
Mr. McRae that it was very difficult to be certain whether 
the obligation to extradite or prosecute was based on 
customary law or not. Even Bassiouni and Wise,348 the 
authors of the leading work on the subject, disagreed on 
the subject. However, as the Chairperson had just pointed 
out, the Commission had the opportunity to engage in pro-
gressive development. Thus, priority should not be given 
to verifying the existence of a customary obligation to 
prosecute or extradite before embarking on codification; 
instead, the Commission should choose between progres-
sive development and an approach which would blur the 
line between progressive development and codification.

13. Mr. GAJA said that he appreciated the care with 
which the Special Rapporteur had laid the basis for his 
work, although it might delay his analysis of the subject. 
The study contained in the second report was clearly valu- 
able and showed the great attention which the Special 
Rapporteur had given to the variety of comments made 
in both the Commission and the Sixth Committee. It was 

348 M. C. Bassiouni and E. M. Wise, Aut Dedere Aut Judicare: 
The Duty to Extradite or Prosecute in International Law, Dordrecht, 
Martinus Nijhoff, 1995.

perhaps understandable, however, that he should be some-
what impatient to see how the Special Rapporteur would 
reply to some of those comments. 

14. Having had the opportunity to speak on the topic at 
the previous session, he would confine himself to recall-
ing the general thrust of the comments he had made. At 
the outset of a discussion on aut dedere aut judicare, it 
made sense to refer to various issues which might be con-
nected to the topic, such as the scope of universal juris-
diction or the limits to extradition. However, it should be 
clear that those issues would have to be addressed only 
insofar as they were directly relevant. To contribute to 
defining what was relevant, it might be useful to describe 
the system underlying aut dedere aut judicare: accord-
ing to a treaty or perhaps a rule of general international 
law, one or more States enjoyed priority jurisdiction with 
regard to a certain crime. They would also be under an 
obligation to prosecute the alleged offender, but only if 
the offender was present in their territory, since trial in the 
absence of the offender would be of little use and would 
also raise the question of how the rights of the accused 
would be respected. Hence, if the alleged offender was in 
the territory of another State, in order to exercise its prior-
ity jurisdiction, a State would have to request extradition 
from the State in whose territory the offender was present. 
That State would probably not be one of those that had 
priority jurisdiction; otherwise, it would have exercised 
it. The requested State might be under an obligation to 
extradite the alleged offender, but, even when there was 
a treaty or a rule of general international law prescrib-
ing extradition for the crime, there might be provision for 
exceptions. Thus, the rules on extradition and the related 
exceptions were important, but only indirectly relevant to 
the obligation for the requested State to prosecute, and 
they should not be included in the Commission’s study.

15. The obligation to prosecute arose only if the 
requested State did not extradite. In that case, the rule 
giving priority to the requesting State in the exercise of 
jurisdiction no longer applied. The requested State might 
have jurisdiction for the crime irrespective of aut dedere 
aut judicare. However, when that obligation applied, the 
requested State necessarily had jurisdiction, at least under 
a treaty providing for aut dedere aut judicare, and it even 
had the obligation to exercise that jurisdiction.

16. The existence of the universal jurisdiction of 
the requested State was not a precondition. Even if the 
requested State did not have jurisdiction for the crime, it 
acquired it on the basis of aut dedere aut judicare and it 
would have an obligation to exercise it.

17. Another scenario was possible: State A, in whose 
territory the alleged offender was present, was under an 
obligation to prosecute, but State B requested extradition. 
If State A acceded to that request, it could be deemed to 
have fulfilled its obligation to prosecute because it had 
made it possible for a willing State to do so. That sce-
nario could be described as aut judicare aut dedere, since 
extradition was merely a modality for complying with the 
obligation to prosecute.

18. Several conclusions could be drawn from his brief 
description of the legal institution of aut dedere aut 
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judicare. First, the road map outlined in paragraph 61 of 
the preliminary report349 should be made more precise 
to enable the Commission to focus on issues that were 
directly relevant. Secondly, with regard to draft arti-
cle 1, the word “alternative” should be deleted because, 
although the formulation of the obligation suggested that 
there was an alternative, it would be misleading to say 
that the requested State always had a choice. In many 
cases under international law, the requested State was 
under an obligation to extradite and only in the second 
scenario which he had just described—aut judicare aut 
dedere—did the requested State have an actual alternative 
because it could use extradition as a way of complying 
with its obligation.

19. Thirdly, it was pointless to ask whether the requested 
State would have jurisdiction irrespective of aut dedere 
aut judicare. As noted by other members of the Commis-
sion, the obligation to prosecute, whether under a treaty 
or under international law, was triggered by the presence 
of the alleged offender in the territory of the requested 
State and the latter’s refusal to extradite to a State that had 
priority jurisdiction.

20. Mr. FOMBA, referring to the question of the link 
between the principle of universal jurisdiction and the obli-
gation to extradite or prosecute, said that, in order to know 
whether the two should be dealt with together or separately, 
it was important to identify what, de jure or de facto, linked 
or distinguished them from the point of view of substance. 
In any case, the Commission had before it a two-sided 
obligation that was formulated not in a cumulative, but in  
an alternative manner. The second aspect of the obliga-
tion—the obligation to prosecute—raised the question of 
jurisdiction for prosecution, hence the need to compare 
the two institutions and to determine their objective, their 
content, their legal foundation and the way in which they 
actually operated or should operate.

21. The principle of universal jurisdiction was designed 
to ensure that punishment for certain particularly serious 
crimes was inescapable. It recognized that the courts of all 
States were entitled to try acts committed abroad, regard-
less of where they had been committed or the nationality 
of the offender or the victim, and it was based on both cus-
tomary law and treaty law. It could reasonably be asserted 
that, in accordance with general international law, States 
could invoke universal jurisdiction for certain particularly 
serious crimes. It was also the case that, in accordance 
with international treaty law, several instruments defining 
international offences provided for a system of universal 
jurisdiction.

22. The obligation aut dedere aut judicare, which was 
meant to prevent impunity, was an essential element of 
the system of State jurisdiction and cooperation in crimi-
nal matters. That alternative obligation, which could also 
be called a conditional obligation in the sense that the 
implementation of one of the terms was subordinate to 
the non-implementation of the other, was usually treaty-
based. However, it could reasonably be argued that crimes 
against the peace and security of mankind came under 
customary law.

349 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.

23. To conclude on that point, it could be asserted, first, 
that the two elements—universal jurisdiction and aut 
dedere aut judicare—had the same objective; secondly, 
that the objective was of particular importance and of an 
absolute nature for the category of crimes against the peace 
and security of mankind; thirdly, that it was only logical 
that the exercise of universal jurisdiction should have pri-
ority; and, fourthly, that, otherwise, and solely residually, 
the obligation to extradite should be established as a rule. 
In that connection, he did not clearly understand what the 
Special Rapporteur meant by the word “simultaneous”, 
which he used in paragraph 104 of his second report in 
connection with the Princeton Principles on Universal 
Jurisdiction:350 did he mean that the obligation to extradite 
or prosecute was applicable to both “serious crimes” and 
“other crimes” or that it was applicable at the same time 
as universal jurisdiction? In the latter case, it would be an 
odd assertion, given that a person could not be tried and 
extradited at the same time.

24. He had no objection to the preliminary formulation 
of a draft article on scope, since the text proposed by the 
Special Rapporteur seemed at first glance to move in the 
right direction by indicating the essential aspects to be 
covered. The terminology employed was perhaps not per-
fect because the use of terms such as “establishment” or 
“operation” could create difficulties. The words “alterna-
tive obligation” might prejudge the reply to the question 
whether there was a cumulative obligation (para. 90 of the 
report) and he therefore proposed the following wording: 
“The present draft articles shall apply to the definition, 
scope and implementation of the obligation to extradite 
or prosecute.”

25. The Special Rapporteur was right to give detailed 
consideration to the question of the reciprocal effects of 
the two terms of the obligation from the dual point of 
view of form and content and to speak of “obligation” 
rather than “principle”. On the question whether a State 
could refuse extradition when it “is ready to enforce its 
own means of prosecution” (para. 91), the answer would 
appear to be that it could, subject to questions of prior-
ity between the requesting State and the requested State, 
because that was part of the logic according to which a 
State which did not extradite was under an obligation 
to try. That logic also meant that a State could refuse to 
extradite if it considered that the request for extradition 
was unjustified or incompatible with its domestic law, 
subject to that presumption being well founded and to 
guarantees of protection and effectiveness.

26. With regard to the existence of a “triple alternative”, 
he said that it was of little importance whether it was the 
State that tried, provided that there was no parody of jus-
tice, or the International Criminal Court. The important 
thing was to prevent impunity. Accordingly, the principle 
of complementarity, which raised the question of com-
petition between national courts and the International 
Criminal Court, was applicable and the problem thus 
arose in different terms depending on whether surrender 
to the International Criminal Court had priority. If it did, 
the obligation aut dedere aut judicare should not come 
into play.

350 Macedo, op. cit. (see footnote 333 above).
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27. As to the scope ratione personae of the obligation, 
although it was clear that it concerned natural persons, 
further consideration should be given to whether it also 
applied to legal persons. He agreed with the Special Rap-
porteur on the meaning of the words “under their jurisdic-
tion” in paragraph 96 of the report. As to the scope ratione 
materiae of the obligation, the Commission should not 
redefine the crimes, but should focus instead on the rel-
evant categories of crimes on the basis of an irrefutable 
criterion, such as the particular seriousness of a crime, or 
crimes against the peace and security of mankind.

28. On the approach to be followed, a draft article 2 on 
use of terms was in fact necessary and even indispensable, 
although it was difficult at the current stage of work to 
provide a comprehensive list of terms for definition. How-
ever, it was clear that, despite their possible ramifications, 
three key concepts, namely, “obligation”, “extradite” and 
“prosecute”, were included in the current wording of draft 
article 1. With regard to the main obligation, several arti-
cles would in fact be necessary before it could be defined 
in detail.

29. Draft article X (para. 108) was useful, although 
it merely stated an obvious fact of international law. In 
addition, its scope was limited, since it did not answer 
the important question of the customary nature or basis 
of the obligation. He also endorsed the idea of system-
atically studying all international treaties in order to have 
a sounder foundation. The instructions provided by the 
Commission in the 1996 draft code of crimes against the 
peace and security of mankind351 were of some use, but 
the Commission should consider whether and to what 
extent they should be further clarified or supplemented. 
The preliminary plan of action should remain the road 
map because a consideration of the essential aspects it 
contained would certainly help the work advance. He 
was in favour of referring draft article 1 to the Drafting 
Committee.

30. The CHAIRPERSON, speaking as a member of 
the Commission, said that it seemed unhelpful to refer to 
treaty law in the context of the topic under consideration. 
What would be the point of recommendations concerning 
the obligation aut dedere aut judicare that were based on 
treaty law? They would simply be tautological and serve 
no purpose. Instead, the Commission should either pro-
duce recommendations based on the principles of general 
international law or customary international law or it 
should make proposals with a view to the progressive 
development of law. It had never occurred to him that the 
“obligation” of a State to extradite or prosecute could be 
exercised, so to speak, on its own, independently of the 
application of other rules of international law, especially 
rules governing the existence of a legitimate basis for the 
exercise of that jurisdiction.

31. Mr. KAMTO, referring to the scope of the topic, 
said that it might have been wiser to take a closer look at 
the meaning of the part of the title that was in Latin. Other 
Latin expressions were used to describe the obligation 
to extradite or prosecute, such as aut dedere aut punire 
or aut dedere aut prosequi, the latter being preferred by 

351 Yearbook … 1996, vol. II (Part Two), p. 17, para. 50.

many authors because it reflected the obligation to pros-
ecute and not necessarily the obligation to punish. In any 
case, the current title could be retained because the word 
judicare automatically implied prosequi and might lead to 
punire. He did not think that there were any good reasons 
not to include the obligation to surrender or transfer to an 
international court, at least at the current stage of work, 
bearing in mind in particular that the jurisdiction of the 
International Criminal Court was in principle subsidiary, 
or complementary, to that of national courts. As the State 
had initial jurisdiction, as a matter of principle, for trying 
crimes under article 5 of the Rome Statute of the Interna-
tional Criminal Court, it could be seen that the obligation 
aut dedere aut judicare was also applicable in such a case. 
In any event, the topic could not be defined well unless an 
effort was made to set it apart from related concepts, such 
as transfer or universal jurisdiction.

32. With regard to the origin—or source—of the obli-
gation aut dedere aut judicare, he broadly agreed with 
the views expressed by Mr. McRae and Mr. Gaja. The 
Special Rapporteur had rightly stressed in paragraph 81 
of his second report that it was a matter of paramount 
importance to decide whether the obligation was only 
treaty-based or whether it was also based on custom-
ary law. The treaty origin of the obligation was clear, 
whereas the question of its foundation in customary law 
was still the subject of heated discussions in international 
criminal law, as Mr. Dugard had recalled. Assuming that 
such an obligation existed in customary law, it still had 
to be ascertained whether the obligation existed prior to 
the emergence, in international law, of certain catego-
ries of offences whose commission was either a viola-
tion of a peremptory norm of international law or one 
of the most serious crimes covered by the Rome Statute 
of the International Criminal Court. If the emergence of 
aut dedere aut judicare as a principle or, more exactly, 
as an obligation in customary law was concomitant 
with or subsequent to the appearance of that category 
of offences, was it in that case an obligation in custom-
ary law or a principle which derived logically from the 
peremptory nature of those norms? Even if it was teleo-
logical, since the final objective was to combat impunity, 
as Mr. Fomba had rightly recalled, was it not precisely 
because those were jus cogens obligations and were thus 
particularly serious crimes for the international law that 
the State was under an obligation to try or prosecute? In 
that case, would the obligation still be a norm of custom-
ary origin or would it be a peremptory norm, as viewed 
from its other side?

33. Assuming that the obligation aut dedere aut judi-
care was linked to that category of offences, it would be a 
derived norm rather than a customary norm. Accordingly, 
the obligation aut dedere aut judicare would then clearly 
be tied in with the question of universal jurisdiction, 
which the Special Rapporteur might consider in greater 
depth in his future reports, and would thus be limited in its 
scope—apart from cases in which it was treaty-based—to 
that type of offence, which would need to be examined. If 
it was assumed that the obligation aut dedere aut judicare 
was a norm which did not originate in a treaty and that 
it was linked to that category of jus cogens obligations, 
i.e. offences resulting from the violation of norms of jus 
cogens, it would then have the character of a peremptory 
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norm. In other words, the obligation aut dedere aut judi-
care might have a variable legal status in international law 
depending on the nature of the offence in question.

34. The implementation of the obligation raised the 
question of jurisdiction. As noted by Mr. Dugard, that 
obligation applied only when the jurisdiction of the cus-
todial State was established. In that sense, aut dedere aut 
judicare was an obligation derived from a peremptory 
norm or a customary norm, or even a treaty norm, and 
was exercised on the basis of territorial jurisdiction. Con-
versely, it could be asked whether a State could be bound 
by such an obligation when the alleged offender was not 
in its territory. In actual fact, the implementation of the 
obligation presupposed, at least in principle, a dual juris-
diction: that of the custodial State, but also that of the State 
to which the alleged offender might be extradited when 
the custodial State did not want to exercise the judicare 
or when the State to which the person must be extradited 
had priority. The question then arose whether the dedere 
could apply in the absence of an express request by the 
State to which the custodial State could extradite. Must 
extradition be automatic when it was based on customary 
law, provided that the custodial State considered that it 
did not have jurisdiction to try, as had been suggested in 
the context of the Hissène Habré case, for example?

35. The whole point of those questions became clear in 
paragraphs 89 to 92 of the report. To consider that the 
obligation was alternative, i.e. that the custodial State had 
the choice between extraditing or trying, was tantamount 
to acknowledging that it could extradite, including to a 
State which had not made an express request. Otherwise, 
could the custodial State have an obligation to give prior-
ity to extradition? Could it choose to give preference or 
priority to its willingness to try rather than extradite? And 
what happened if it did not want to try the person and the 
other State did not want to either? What would the custo-
dial State be required to do? He hoped that on the basis of 
his observations, the Special Rapporteur would consider 
the topic in greater depth and move ahead in the direction 
mapped out in his preliminary report.

36. With regard to draft article 1, it did not seem very 
wise to explain in detail the content of the obligation. It 
would be enough to delete the words “the establishment, 
content, operation and effects” because that was what the 
Special Rapporteur must clarify as he proceeded with his 
work on the topic. To say that the present articles applied 
to the obligation of States to extradite or prosecute per-
sons under their jurisdiction would also avoid taking the 
risk of leaving out some aspects of the obligation under 
consideration. Notwithstanding those comments, he was 
not opposed to referring the draft article to the Drafting 
Committee. 

37. Mr. CAFLISCH said that the second report on the 
obligation to extradite or prosecute contained a useful 
clarification of questions linked to the definition of the 
topic and stressed the need to avoid delving into related 
areas of international law or insisting on limitations so 
strict that there would be nothing much left to say. If the 
topic was confined to the treaty-based origins of the pre-
cept of aut dedere aut judicare, its sole interest would be 
to describe the operation of that obligation when it was 

expressly provided for, whereas there was every reason to 
consider that the precept was one of the rules of general 
international law, provided, of course, that the Commis-
sion drew the necessary conclusions and undertook to 
define it and delimit its scope. If the precept was regarded 
as a rule of general international law, clearly, it was neces-
sary to speak of “obligation” and not “principle”.

38. One boundary which must be drawn to narrow 
down the topic was to distinguish it from the surrender 
of suspects to international criminal tribunals, which was 
another matter entirely. What was involved was not extra-
dition, since the criminal jurisdiction of one State was 
not substituted for that of another, but the involvement 
of an international body established by the community of 
States. Moreover, conditions of surrender varied from one 
international criminal tribunal to another. Sometimes, sur-
render must take place as soon as the suspect was appre-
hended, although the international tribunal could return 
the suspect to the custodial State if it deemed that the case 
was not sufficiently important (the International Tribunal 
for the Former Yugoslavia and the International Tribunal 
for Rwanda) and, sometimes, the obligation to surrender 
did not apply unless the custodial State or the State to 
which the suspect had been extradited did not or could 
not prosecute and try (the International Criminal Court). 
Hence, the question of surrender to international criminal 
tribunals could hardly be included in the obligation to try 
or extradite.

39. The topic before the Commission was closely linked 
to the question of universal jurisdiction, as shown by the 
resolution on universal jurisdiction in criminal matters 
adopted by the Institute of International Law in 2005.352 
Paragraph 2 of that text established a link between uni-
versal jurisdiction and the obligation to try or extradite, 
stating that, although universal jurisdiction was primarily 
based on customary international law, “[i]t can also be 
established under a multilateral treaty in the relations 
between the contracting parties, in particular by virtue of 
clauses which provide that a State party in the territory 
of which an alleged offender is found shall either extra-
dite or try that person”. The topic under consideration was 
thus closely related to the issue of universal jurisdiction 
and, consequently, to reply to the question asked by the 
Special Rapporteur in paragraph 74 of his second report, 
special attention did in fact have to be paid to that link. 
The issue of universal jurisdiction was similar to the obli-
gation to extradite or prosecute in its objective, which was 
to prevent persons suspected of having committed serious 
offences of concern to the international community as a 
whole from evading punishment. Hence, the Commission 
should define those categories of serious offences with all 
necessary caution and retain those which it had become 
customary to refer to as “international crimes”, namely, 
war crimes and crimes against humanity and genocide, 
as well as serious human rights violations which did not 
come under that first category and, perhaps also in that 
case, other acts covered by conventions which provided 
for the obligation to try or surrender the suspect. It could 
thus be seen that customary law did play a certain role in 
the topic after all. 

352 Institute of International Law, Yearbook, vol. 71, Part II, Session 
of Krakow (2005), Resolution III, Paris, Pedone, 2006, p. 297.
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40. Once the consideration of questions related to the defi- 
nition of the obligation aut dedere aut judicare was com-
pleted, it would be necessary to identify the cases in which 
the rule could not be applied. The first such case involved a 
national of the custodial State. Contrary to the view of the 
Monegasque authorities (para. 67 of the second report), the 
alternative obligation was not really applicable in that case 
because the custodial State did not have a choice: it must 
prosecute and try, and could not extradite unless domes-
tic law so allowed. The rule aut dedere aut judicare was 
also not applicable if the extradition of the suspect might 
have serious consequences for that person’s human rights, 
in particular with regard to the right to life and the pro-
hibition of torture. Nor was the rule applicable if the cus-
todial State itself did not have criminal jurisdiction in the 
matter. In that case, there was no alternative obligation and 
only the obligation to extradite remained, where applica-
ble. That situation should remain the exception because, to 
the extent that the Commission confined itself to essential 
categories of crimes, the rule of universal jurisdiction (and 
hence the jurisdiction of the custodial State) would be appli- 
cable. Lastly, the obligation aut dedere aut judicare would 
not be applicable if the State requesting extradition did not 
have jurisdiction because, in such a case, the suspect might 
slip through the net. The custodial State could no longer 
try the suspect because it had extradited him, and the State 
which had obtained his extradition could not try him either 
because its courts did not have jurisdiction. The jurisdic-
tion of the requesting State could stem from the place of 
the offence, active or passive personality, the principle of 
protection or the principle of universal jurisdiction, in the 
case of an offence under the categories referred to earlier—
additional proof of the links between the precept under con-
sideration and the concept of universal jurisdiction.

41. As to the questions in abeyance referred to in para-
graphs 77 to 116 of the second report, he had no objec-
tion in principle to the Special Rapporteur’s proposals, 
although the wording of paragraph 115 needed to be quali-
fied. It was not enough for another State, when requesting 
extradition, to declare itself ready to prosecute and try a 
suspect; that State must also be seen to have jurisdiction. 
He was nevertheless in favour of referring the draft article 
to the Drafting Committee.

42. Mr. PERERA said that two aspects of the report 
called for particular attention, namely, the source of the 
obligation to extradite or prosecute and the scope of the 
topic, especially the relationship between that obligation 
and the principle of universal jurisdiction.

43. With regard to the source of the obligation, the sec-
ond report reflected the cautious approach adopted both 
by the Commission and by the Sixth Committee in con-
cluding that, at least at present, there was no obligation 
under customary law to extradite or prosecute that was 
applicable in general to all criminal offences. At the same 
time, there appeared to be a broad consensus that inter-
national treaties increasingly embodied such an obliga-
tion in respect of offences falling within their scope. The 
Commission must give closer attention to the question 
whether the obligation was gradually acquiring a custom-
ary-law character, at least for certain categories of crimes, 
and must take into account current developments in State 
practice and jurisprudence.

44. The factors which needed to be taken into account 
included the acceptance of the obligation to extradite or 
prosecute by a growing number of States as State parties 
to treaties dealing with the suppression of serious inter-
national crimes, and thus an increase in State practice 
leading to a broad network of international legal obli-
gations to extradite or prosecute; the adoption by those 
States of domestic legislation to give effect to the obliga-
tion to extradite or prosecute; judicial decisions, of which 
the Lockerbie case was a good example, referring to the 
existence of a principle of customary international law, 
aut dedere aut judicare; and doctrinal support, as referred 
to in the second report (para. 109), for the idea that grow-
ing acceptance of the obligation and State practice in 
respect of a wide range of international treaties embody-
ing it should lead to the entrenchment of the principle in 
customary international law. In his view, there was a suf-
ficient customary basis for the limited category of “grave 
international crimes” with broad recognition in interna-
tional law. That category also included crimes defined 
in a number of international conventions whose purpose 
was the suppression of terrorism and drug trafficking and 
which were widely accepted by the international com-
munity. That was a crucial issue and he looked forward 
to the next report, in which the Special Rapporteur had 
undertaken to present a systematic survey of the relevant 
international treaties, classified according to the extent of 
the obligation they defined. That would certainly simplify 
the Commission’s task.

45. With regard to the scope of the topic, the second 
report raised the important issue of the relationship 
between the obligation to extradite or prosecute and 
the principle of universal jurisdiction. Work should 
focus primarily on the issues arising out of the obliga-
tion to extradite or prosecute and a boundary line must 
be drawn between the obligation and the principle of 
universal jurisdiction, but that should not necessarily 
result in the watertight compartmentalization of the two 
related principles. Although not automatically entailing 
a general study of the principle of universal jurisdiction, 
the study of the obligation to extradite or prosecute must 
of necessity recognize the obvious linkages between the 
two and take account of the fact that the principle of 
universal jurisdiction was a key component of the full 
implementation of the obligation to extradite or pros-
ecute. In practice, the State in whose territory the sus-
pect was present must ensure that its courts were vested 
with the jurisdiction to prosecute that person, regardless 
of where the offence had been committed, when it was 
not in a position to extradite the suspect to a request-
ing State with the necessary jurisdiction. International 
treaties containing the obligation to extradite or pros-
ecute, particularly sectoral conventions dealing with the 
suppression of certain terrorist crimes, provided for dif-
ferent types of jurisdiction. The farthest-reaching provi-
sion was the requirement that a contracting State should 
establish its jurisdiction for the offences specified in the 
convention when the alleged offender was present in its 
territory and the State did not extradite. In such a case, 
the State was under an obligation to assume jurisdiction. 
The only link between the crime and the State which 
exercised jurisdiction in such instances was the presence 
of the alleged offender in its territory and the control 
which the custodial State had over that person. That 
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requirement was nearly the same as the principle of uni-
versal jurisdiction. As noted by Mr. Dugard at the previ-
ous meeting, some conventions, such as the International 
Convention for the Suppression of Terrorist Bombings 
and the International Convention for the Suppression of 
the Financing of Terrorism, had a broader jurisdictional 
basis. On the question of surrender to international tri-
bunals, he agreed with the previous speakers that there 
was a need to be cautious and that distinct rules might 
be applicable.

46. The Special Rapporteur was proposing draft article 1 
on the basis of the material contained in the preliminary353 
and second reports. It recognized the alternative nature 
of the obligation, deriving directly from the traditional 
expression of aut dedere aut judicare, which was prem-
ised on the choice between extradition and prosecution; 
and it was broadly acceptable. However, the Special Rap-
porteur raised several questions on the substance of the 
provision, namely: which alternative should have priority 
in the practice of States which implemented the obliga-
tion; whether States were free to choose between extradi-
tion and prosecution; and whether the custodial State had 
the discretion to refuse a request for extradition when it 
was prepared to prosecute or when the request was mani-
festly wrongful. Those issues must be approached in the 
light of the historical evolution of the legal concept of 
extradition as an attribute of sovereignty and a preroga-
tive of the State. A requested State would thus be free to 
refuse a request for extradition on the basis of legal or 
other impediments, such as the constitutional prohibition 
of the extradition of a national. In such instances, how-
ever, refusal would immediately give rise to the obliga-
tion to prosecute so that the alleged offender did not evade 
justice. Thus, it was not a question of priority, and the two 
sides of the alternative obligation must be placed on an 
equal footing.

47. Another issue was that of the application of tradi-
tional restrictions on extradition. Current developments 
with regard to the non-applicability of the political-
offences exception in the case of serious international 
crimes, in view of their predominantly criminal and 
indiscriminate nature, must be duly taken into considera-
tion. The International Convention for the Suppression of 
Terrorist Bombings, the International Convention for the 
Suppression of the Financing of Terrorism and the draft 
comprehensive convention on terrorism currently being 
elaborated contained an identical provision excluding 
the applicability of exceptions in respect of crimes under 
those instruments.

48. The States parties to those conventions had adopted 
legislation which amended their extradition laws by 
removing the application of the political-offences excep-
tion in respect of the category of crimes covered by those 
instruments. However, another traditional limitation, 
namely, the right to refuse extradition when the request 
itself was made in bad faith, was not in the interest of 
criminal law or was for the purpose of prosecuting or pun-
ishing a person on account of his race, religion, nation-
ality or opinion, was expressly retained and remained 
applicable. Those developments were directly relevant to 
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the practical application of the obligation and deserved 
careful consideration for the preparation of future draft 
articles.

49. As to further work on the topic, he agreed that the 
formulations referred to in paragraphs 113 and 114 of the 
second report, on the important work accomplished by the 
Commission on the 1996 draft code of crimes against the 
peace and security of mankind, would provide invaluable 
material and serve as useful guidelines for further work 
on the draft articles. Like Mr. McRae, he thought that 
the Commission should wait to have more draft articles 
before referring them to the Drafting Committee.

Effects of armed conflicts on treaties (concluded)* (A/
CN.4/577 and Add.1–2, sect. D, A/CN.4/578, A/
CN.4/L.718)

[Agenda item 5]

rePort of the working grouP

Mr. Vargas Carreño (Vice-Chairperson) took the Chair.

50. The CHAIRPERSON invited the Chairperson of 
the Working Group on the effects of armed conflicts on 
treaties to introduce the report of the Working Group (A/
CN.4/L.718).

51. Mr. CAFLISCH (Chairperson of the Working 
Group on the effects of armed conflicts on treaties), refer-
ring to the approach taken by the Working Group, said 
that its mandate was very broad, namely, to seek a com-
mon position on several key matters raised during the 
plenary debate on the Special Rapporteur’s third report. 
The Working Group had understood that the purpose of 
the exercise was to facilitate the transmission of the draft 
articles to the Drafting Committee by developing specific 
guidance on those key matters and, where possible, even 
to suggest drafting. At the same time, the Working Group 
had appreciated that matters of drafting were primarily the 
province of the Drafting Committee, with one exception 
(relating to draft article 4), and that had been the approach 
which it had taken.

52. The work programme of the Working Group had 
been organized into three clusters of issues: the scope of 
the draft articles; draft articles 3, 4 and 7, as proposed by 
the Special Rapporteur; and other matters raised during 
the debate in plenary, including the question of the legal-
ity of the use of force. The Working Group had completed 
consideration of the first two clusters, as well as of some 
matters in the third. However, several issues required 
more time for reflection and, accordingly, it was recom-
mended in the last paragraph of the report that the Work-
ing Group should be re-established the following year to 
complete its work.

53. In paragraph 4 of its report, four main recommenda-
tions were formulated. First, the Working Group recom-
mended that draft articles 1 to 3, 5, 5 bis, 7, 10 and 11, as 
proposed by the Special Rapporteur in his third report, 
should be referred to the Drafting Committee together

* Resumed from the 2929th meeting.
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with the recommendations contained in paragraph 4 (1) (a)  
to (d) of its report. With regard to draft article 1, the Work-
ing Group had been of the view that the draft articles 
should apply to all treaties between States where at least 
one was a party to an armed conflict. In addition, there 
had been agreement that it was premature to take a defini-
tive decision on whether treaties involving international 
organizations should be included within the scope of the 
draft articles. It had been decided to leave the matter in 
abeyance until a later stage in the development of the 
draft articles. In the meantime, the Working Group rec-
ommended that the Secretariat be requested to circulate a 
note to international organizations asking for information 
about their practice with regard to the effect of armed con-
flict on treaties involving them.

54. Turning to draft article 2, he said that the defini-
tion proposed by the Special Rapporteur did not exclude 
internal armed conflicts per se. Although there had been 
differences of opinion on the inclusion of that type of con-
flict, the Working Group had ultimately decided that, in 
principle, the definition should cover internal armed con-
flicts, but that States should be able to invoke the exist-
ence of an internal armed conflict in order to suspend or 
terminate a treaty only when the conflict had reached a 
certain intensity. The intensity threshold had been intro-
duced so as to favour the continuity principle contained 
in draft article 3 by limiting the kinds of internal conflicts 
which could be invoked to suspend or terminate the appli-
cation of a treaty. It had also been agreed that occupation 
in the course of an armed conflict should likewise not be 
excluded from the definition.

55. The Working Group had also considered draft arti-
cle 7 and the question of the inclusion of a list of catego-
ries of treaties in the draft articles. It had thought that the 
essence of paragraph 1 should be retained, with a caveat 
that its formulation should be aligned with that proposed 
for draft article 4. In addition, the provision should be 
placed closer to draft article 4. It was proposed that the list 
of categories in paragraph 2 should be placed in an appen-
dix to the set of draft articles with an indication that the 
list was non-exhaustive, that the various types of treaties 
on the list might be subject to termination or suspension 
either in whole or in part and that the list was based on 
practice and, accordingly, its contents might change over 
time. He also drew the Commission’s attention to foot-
note 3 in the report of the Working Group, where it was 
suggested that the Drafting Committee should review the 
list taking into account the views expressed in the plenary 
debate. The Working Group had agreed that the Drafting 
Committee, when considering draft articles 10 and 11, 
should proceed along the lines of articles 7, 8 and 9 of the 
resolution adopted by the Institute of International Law354 
on the same topic.

56. As to the Working Group’s second recommenda-
tion, relating to draft article 4, he recalled that this provi-
sion had given rise to difficulties in plenary. The Working 
Group had decided to reformulate the draft article by sug-
gesting that resort should be had both to the rules on the 
interpretation of treaties contained in the 1969 Vienna 

354 Institute of International Law, Yearbook, vol. 61, Part II, Session 
of Helsinki (1985), p. 278.

Convention, i.e. articles 31 and 32, and to the nature and 
extent of the armed conflict, its effect on the treaty, the 
subject matter of the treaty and the number of parties to 
it. The Working Group recommended that the Commis-
sion refer that formulation of draft article 4 to the Drafting 
Committee.

57. The third recommendation of the Working Group 
was that draft article 6 bis be deleted. The provision would 
raise more questions than initially apparent and its subject 
matter would be better dealt with in the commentary, pos-
sibly to draft article 7.

58. The fourth and final recommendation was that the 
Working Group be re-established in the following year 
to complete its work, particularly on issues relating to 
draft articles 8, 9 and 12 to 14. He hoped that the Working 
Group would be able to meet early at the next session of 
the Commission in order to finalize its recommendations 
on the other draft articles, so that the Drafting Committee 
could work on a complete set of proposals.

59. The CHAIRPERSON said that, if he heard no 
objection, he would take it that the Commission wished 
to adopt the report of the Working Group and the recom-
mendations contained in paragraph 4 thereof.

It was so decided.

60. The CHAIRPERSON said that, in keeping with the 
decision that had just been taken, draft articles 1 to 3, 5, 
5 bis, 7, 10 and 11, as proposed by the Special Rapporteur 
in his third report, together with the guidance contained 
in paragraph 4 (1) (a) to (d) of the report of the Working 
Group, as well as the revised draft article 4 contained in 
paragraph 4 (2) of the report, would be referred to the 
Drafting Committee. In addition, as also recommended 
by the Drafting Committee, draft article 6 bis would be 
deleted and its content would be reflected in a commen-
tary, perhaps to draft article 7.

Mr. Brownlie (Chairperson) resumed the Chair.

The obligation to extradite or prosecute (aut dedere 
aut judicare) (continued) (A/CN.4/577 and Add.1–2, 
sect. F, A/CN.4/579 and Add.1–4, A/CN.4/585) 

[Agenda item 6]

seCond rePort of the sPeCial raPPorteur (continued)

61. THE CHAIRPERSON said that, as time still 
remained, he invited the Commission to resume its con-
sideration of the second report of the Special Rapporteur 
on the obligation to extradite or prosecute (aut dedere aut 
judicare) (A/CN.4/585).

62. Mr. SABOIA commended the Special Rapporteur 
on his second report, which defined the extent and con-
tent of the obligation to extradite or prosecute in a bal-
anced manner. The obligation was part of the issue of 
criminal jurisdiction and its international dimension and 
its application had evolved over time. Extradition, which 
usually had a basis in treaties but could also be carried 
out by States on the basis of reciprocity, corresponded to 
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the shared interest of States, namely, ensuring that seri-
ous offences committed in the territory of another State 
did not go unpunished. Many treaties provided that, when 
the requested State refused extradition, it must institute 
criminal proceedings against the alleged offender. In that 
respect, bilateral and, in certain cases, multilateral treaties 
concerning extradition and reciprocal judicial assistance 
established the conditions under which that alterna-
tive obligation was exercised. He agreed with the view 
expressed by the Special Rapporteur in paragraph 47 of 
his report that, rather than considering the technical or 
procedural aspects of extradition, the Commission should 
concentrate on the conditions for the triggering of the 
obligation to extradite.

63. The interest of the international community in the 
repression of certain grave offences had contributed to 
the progressive development of rules of international law 
imposing on States the obligation to exercise jurisdiction 
in that regard, no matter where or by whom the offences 
were alleged to have been committed. The number of 
international legal instruments establishing that kind of 
jurisdiction attested to an emerging customary rule that 
might be applicable to all States, at least in respect of jus 
cogens.

64. In his opinion, the Commission was in fact in 
the presence of an obligation and not a mere principle, 
although its extent and implications were more limited in 
the case of treaties on cooperation in the area of extra-
dition, which covered most crimes punishable by the 
criminal legislation of the contracting States, whereas 
international crimes were defined in the relevant constitu-
ent instruments. As indicated in paragraph 54, for that cat-
egory of crimes, there was general recognition by States 
of the emergence of a customary or generally binding 
obligation to extradite or prosecute. Another argument in 
favour of that position could be drawn from the Rome 
Statute of the International Criminal Court, according to 
which a State party had an obligation to exercise its juris-
diction over the crimes defined in the Statute when the 
conditions for the establishment of that jurisdiction were 
fulfilled.

65. With regard to extradition, article 90 of the Rome 
Statute of the International Criminal Court, on compet-
ing requests, might be of relevance for the topic under 
consideration. He was not calling for extensive treatment 
of the concept of surrender, but the distinction between it 
and extradition should be taken into account.

66. As to the starting point for the draft articles, and spe-
cifically paragraph 74 on the link between universal juris-
diction and the obligation to extradite or prosecute, he 
believed that it would be necessary to establish a distinc-
tion between the two concepts, since they both referred 
to the broader subject of jurisdiction, but not go any fur-
ther than that in the treatment of universal jurisdiction. 
The proposed text of draft article 1 seemed to be a good 
starting point for the definition of the scope of the draft 
articles and he was in favour of referring it to the Drafting 
Committee.

67. The answer to the question whether the obligation to 
extradite or prosecute was absolute or relative depended 

on whether the Commission was dealing with obligations 
arising out of an extradition treaty—in which conditions 
did in fact exist regarding the exercise of jurisdiction by 
the requested or requesting State and in which the role of 
national legislation and courts was greater—or with situ-
ations in which the obligation to extradite or prosecute 
derived from provisions of a multilateral treaty defining 
categories of international crimes, for which the obli-
gation was more comprehensive or even absolute. That 
obligation, at least in some cases, should be seen as an 
obligation of behaviour rather than one of result.

68. With regard to paragraph 99, in which the Special 
Rapporteur advocated a wide concept of jurisdiction, 
“including all possible types of jurisdiction—both ter-
ritorial and extraterritorial”, he said that caution should 
be exercised not to legitimize the abuse of extraterri-
torial jurisdiction, through which some States or judi-
cial systems tried to extend their national legislation 
beyond the limits of legitimate jurisdiction, in viola-
tion of international law. He agreed with the reasoning 
in paragraph 102 on the need to consider international 
customary rules as a possible source of criminalization 
of certain acts, but thought that strict criteria should be 
used to determine the types of offences that belonged 
in that category. The provisional formulation of a draft 
article X proposed in paragraph 108 would not be suf-
ficient in respect of obligations arising out of custom-
ary norms or multilateral treaties which established 
obligations with regard to international crimes. On the 
other hand, the same provision might be seen as exces-
sive in the case of the implementation of the obligation 
under extradition treaties, when a requested State, hav-
ing refused extradition, found itself unable to establish 
grounds for prosecution.

69. Replying to the question asked by the Special Rap-
porteur in paragraph 116 of the report, he said that the 
“preliminary plan of action” remained a good road map 
for future work, on the understanding that it should reflect 
the ongoing debate in the Commission and the Sixth 
Committee. At least provisionally, the outcome of the 
work should take the form of draft articles.

70. Mr. VARGAS CARREÑO said he was pleased that 
the Commission had included the obligation to extradite 
or prosecute (aut dedere aut judicare) in its long-term 
programme of work and he paid tribute to the Special 
Rapporteur for his preliminary355 and second reports.

71. He agreed with Mr. Dugard that responsibility for 
the codification and progressive development of the topic 
was incumbent above all on the Special Rapporteur and 
the Commission, although the opinions of the Sixth Com-
mittee and Governments must be taken into consideration.

72. The obligation to extradite or prosecute was appli-
cable only if a State had jurisdiction to accuse a person of 
an offence and if that person was physically present in its 
territory. As to the question of which part of the alterna-
tive obligation should take precedence, it was important 
to bear in mind the territory in which the offence had been 
committed. In the course of its work, the Commission 

355 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.
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should also clarify whether the rule aut dedere aut judi-
care, which was generally accepted in international law, 
was absolute or relative. In any event, given current prac-
tice, the main limitation on the obligation to extradite 
appeared to be the nationality rule. In such cases, a State 
could not extradite its national and was under an obliga-
tion to try him. One such recent treaty which established 
the obligation to try a national who could not be extra-
dited was the 2003 United Nations Convention against 
Corruption (Merida Convention).

73. One of the most difficult and controversial aspects 
of the topic was that of sources. At the previous meet-
ing, Mr. Dugard had drawn the Commission’s atten-
tion to the comments by the United States that, since, 
in international law, the obligation to extradite or pros-
ecute was limited to what the relevant international legal 
instruments provided, only binding instruments could 
make provision for the obligation aut dedere aut judi-
care (A/CN.4/579 and Add.1–4). That was an interest-
ing viewpoint, particularly since international law was 
composed primarily of international conventions and the 
international community was increasingly trying, with 
the help of conventions, to punish illegal acts or crimes 
against humanity. The International Convention for the 
Protection of All Persons from Enforced Disappearance, 
adopted at the end of 2006, was a recent example. How-
ever, that did not suggest that customary international 
law should be left out. It could be applicable, in par-
ticular in the absence of a binding treaty between two 
States, but a treaty which defined a particular behaviour 
as an international crime could be considered, in view 
of the large number of States parties to it, to have estab-
lished a customary norm which was also applicable to 
non-States parties. However, the imprecise application 
of a so-called “customary law” had more drawbacks than 
advantages and he referred in that context to the Pino-
chet case. Pinochet had been present in London when a 
Spanish judge, citing two offences duly defined in Span-
ish law, namely, genocide and terrorism, had requested 
his extradition to Spain. The Court of Appeal of the 
House of Lords had not accepted the offences cited by 
the Spanish judge to justify the extradition. However, it 
had recognized that the 1984 Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, to which Chile, Spain and the United King-
dom were parties, was the legal instrument applicable 
in that situation. He believed that in practice, there was 
always a treaty that might be invoked without it being 
necessary to resort to a vague customary law.

74. The Commission should also consider two important 
questions relating to universal jurisdiction and referral to 
an international jurisdiction, the International Criminal 
Court in particular. Before referring to universal juris-
diction, it was first necessary to define a number of el-
ements which the Commission had not yet discussed. As 
to the possibility of referral to the International Criminal 
Court, that did not necessarily stem from the obligation 
aut dedere aut judicare, but from the provisions of the 
Rome Statute of the International Criminal Court itself, 
which stated that its jurisdiction was complementary to 
national jurisdictions and was exercised as an alternative. 
If the Commission decided to address that point, it should 
do so in a separate provision.

75. He endorsed draft article 1 on the scope of appli-
cation, but thought that the word “alternative” should be 
deleted. He also agreed with the three elements proposed 
by the Special Rapporteur in paragraph 77 of the report 
for determining the scope of the draft articles, namely, the 
time element, the substantive element and the personal 
element. The Special Rapporteur should develop those 
three elements further when he introduced his third report 
to the Commission. He was in favour of referring draft 
article 1 to the Drafting Committee.

76. Mr. NIEHAUS congratulated the Special Rappor-
teur on the quality of his second report on the obligation 
to extradite or prosecute. The importance of the topic 
could be seen in the fact that it had been one of the pro-
jects considered as early as 1949, at the first session of the 
International Law Commission.356

77. He recalled that, in paragraph 61 of his preliminary 
report, the Special Rapporteur had introduced a very clear 
preliminary plan of action for a study of the topic. In his 
view, the suggestions made therein must be followed up 
because they would greatly facilitate the Commission’s 
work. The Commission should not wait for comments or 
information from the Sixth Committee or Governments 
with some exceptions.

78. The Special Rapporteur had allowed himself to be 
too influenced by the views expressed in the Sixth Com-
mittee, the effect of which had been to undermine his 
second report. Like Mr. Pellet, he personally considered 
that the growing tendency to follow the positions of States 
was a negative development. He also agreed with those 
members of the Commission who had argued that the best 
contribution to the consideration of the topic could be 
made by specialized criminal experts, because that would 
make it possible to have an in-depth comparative study 
and would provide a clear idea on how to treat the subject 
matter.

79. The Commission must decide whether the obliga-
tion to extradite or prosecute was based on a customary 
norm or general principle or originated in a treaty and also 
whether it was applicable solely to international crimes, 
regardless of the basis of such crimes in customary law 
or treaty law, or also to offences which were not deemed 
international or ordinary. It should also examine the imple-
mentation of universal jurisdiction, the need for an extra-
territorial jurisdiction to be able to try or extradite, the 
question of limitations on extradition (political offences 
and guarantees of due process, as well as the problem 
of the existence of constitutional provisions which pro-
hibited the extradition of nationals) and the problems to 
which insufficient evidence gave rise.

80. He endorsed draft article 1, as contained in para-
graph 76 of the second report, which augured well for 
future draft articles. The three elements proposed in draft 
article 1 were important and should be clearly formulated; 
that was a matter for the Drafting Committee. He also 
agreed with the Special Rapporteur and other members 
of the Commission that an obligation, and not a principle, 
was at issue. On the other hand, he disagreed with the idea 

356 Yearbook … 1949, p. 280.
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of making distinctions between primary and secondary 
rules because that might cause the Commission to make 
serious mistakes.

81. It emerged from paragraphs 106 to 108 of the sec-
ond report that the Special Rapporteur had a rather clear 
idea of the probable content of the future draft articles. 
It would have been preferable for the other draft articles 
to have been submitted at the same time as draft article 1 
because that would have facilitated the Commission’s 
work. In other words, if the Commission had been able 
to consider the scope of the draft articles at the same 
time as such concepts as “extradition”, “prosecution” and 
“jurisdiction”, or if it had been able to undertake a clear 
and detailed analysis of the main obligation of aut dedere 
aut judicare, it would have been able to go to the very 
heart of the matter in a more comprehensive way. In that 
connection, he was not convinced by the arguments in 
favour of draft article 2 contained in paragraph 106. He 
was in favour of referring draft article 1 to the Drafting 
Committee.

The meeting rose at 1 p.m.

2947th MEETING

Friday, 3 August 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, 
Mr. Kamto, Mr. Kolodkin, Mr. McRae, Mr. Niehaus, 
Mr. Nolte, Mr. Ojo, Mr. Perera, Mr. Petrič, Mr. Saboia, 
Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas Carreño, 
Mr. Vasciannie, Mr. Vázquez-Bermúdez, Mr. Wisnu-
murti, Mr. Yamada.

The obligation to extradite or prosecute (aut dedere 
aut judicare) (concluded) (A/CN.4/577 and Add.1–2, 
sect. F, A/CN.4/579 and Add.1–4, A/CN.4/585)

[Agenda item 6]

seCond rePort of the sPeCial raPPorteur (concluded)

1. Mr. WISNUMURTI thanked the Special Rapporteur 
for his enlightening second report, contained in document 
A/CN.4/585, and for having summarized the main ideas 
contained in the preliminary report357 and the discussions 
held thereon in the Commission and Sixth Committee for 
the benefit of new members.

2. The second report raised a number of pertinent and 
difficult questions, the first of which was whether the 
obligation to extradite or prosecute had become part of 

357 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.

customary international law, or whether the legal source 
of the obligation included customary international law or 
general principles of law aside from treaties. He shared 
the Special Rapporteur’s view that aside from interna-
tional treaties, customary international law was also a 
legal source of the obligation insofar as it related to certain 
categories of crimes generally recognized as being subject 
to universal jurisdiction, such as genocide, crimes against 
humanity, war crimes and terrorism. He nevertheless felt 
that there was a need for further study of the question.

3. With regard to draft article 1, while he had no seri-
ous difficulty with the title, his preference would be for 
the title to read “Scope of the present articles”. As for the 
text of the draft article, he concurred with the view that 
it would be better to delete the words “the establishment, 
content, operation and effects of”. Those clusters consti-
tuted important aspects of the obligation to extradite or 
prosecute which would facilitate the Commission’s future 
work on the draft articles and should therefore be taken up 
in the third report, rather than in the context of draft arti-
cle 1. The word “alternative”, in the phrase “alternative 
obligation of States to extradite or prosecute”, was also 
redundant and could be deleted.

4. Like the Special Rapporteur, he favoured the use of 
the term “obligation” rather than “principle” in the draft 
articles, in line with the Commission’s normal practice. 
He endorsed the view that draft articles on the obligation 
to extradite or prosecute should be limited to rules of a 
secondary character rather than principles of a primary 
nature. He also endorsed the statement in paragraph 85 of 
the report to the effect that the term “obligation” reflected 
the generally recognized character of aut dedere aut judi-
care as a secondary rule.

5. There was no straightforward answer to the question 
whether, in implementing the obligation, priority should 
be given by States to extradition or to prosecution. Vari-
ous factors had to be taken into account by the custodial 
State before it took any decision to implement the obliga-
tion, such as the terms of an extradition treaty with the 
State requesting extradition, where such a treaty existed; 
the availability of sufficient prima facie evidence; the 
national interest of the custodial State and that of the 
requesting State; and the nature of the bilateral relations 
between the two States. For those reasons, there was 
strong justification for the view that States had freedom 
of choice between extradition and prosecution of the per-
son concerned. In that connection, he was of the opinion 
that the custodial State had sufficient margin to refuse 
extradition if, in the context of the implementation of its 
obligation, it decided to prosecute the person, or when 
there was insufficient evidence on the basis of which the 
custodial State could implement its obligation to extradite 
or prosecute.

6. On the question of the “triple alternative”, he agreed 
that there might be a possibility of parallel jurisdictional 
competences, not only on the part of the States concerned, 
but also of international criminal courts, as established in 
the Rome Statute of the International Criminal Court and 
supported by judicial practice. However, he stressed the 
need for caution: the Commission must look closely at the 
obligation to surrender persons to international criminal 
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courts and decide whether it should be included in the 
draft articles as part of the concept of the obligation to 
extradite or prosecute, given that surrender to interna-
tional criminal courts was an instance of lex specialis.

7. While he agreed that a clear distinction should be 
made between the concept of the obligation to extradite 
or prosecute and that of universal jurisdiction, and that the 
Commission should focus on the former, as also recom-
mended by the Sixth Committee, he believed that univer-
sal jurisdiction should at some stage be included in the 
study. The Commission would have to consider it when 
addressing the different categories of crimes to be cov-
ered by the obligation to extradite or prosecute, which in 
his view primarily comprised international crimes subject 
to universal jurisdiction.

8. He supported the general thrust of the Special Rap-
porteur’s plan for further development set out in para-
graphs 105 to 116 of the second report. He agreed that the 
formulation of a future draft article 2 on the use of terms 
should remain open until the Commission had a compre-
hensive view of the draft articles. There seemed to be a 
general consensus that international treaties were a more 
generally recognized source of the obligation to extradite 
or prosecute. However, he would have to reserve his posi-
tion on how that legal source was to be reflected in the 
formulation of a draft article along the lines of draft arti-
cle X, as set out in paragraph 108 of the report, until the 
Commission had addressed another legal source, namely 
customary international law, at least with respect to cer-
tain international crimes which were subject to universal 
jurisdiction.

9. In conclusion, he endorsed the proposal to refer draft 
article 1 to the Drafting Committee.

10. Mr. KOLODKIN thanked the Special Rapporteur for 
his second report, which responded to some comments and 
summarized the key issues, taking into account the discus-
sions held during the fifty-eighth session, and the views of 
States and the Sixth Committee as well as written submis-
sions. The Special Rapporteur’s efforts to take account as 
far as possible of the views of member States, however 
diverse they might sometimes be, were also praiseworthy. 
He endorsed the Special Rapporteur’s proposal to recircu-
late the request for information addressed to States at the 
fifty-eighth session;358 perhaps more questions could be 
added in order to elicit more detailed comments along the 
lines of those submitted by the United States.

11. Additional information was required from States, 
not only relating to their practice, legislation and jurispru-
dence, but also regarding their views on the source of the 
obligation to extradite or prosecute. Otherwise it would 
be difficult to determine whether or to what extent the 
obligation to extradite or prosecute existed in customary 
international law. His initial reply to the question would 
be in the negative. Nonetheless, an academic answer 
would be inappropriate: information on the practice and 
opinio juris of a large number of States was necessary; 
the opinion of just one State, however eminent, would not 
suffice.

358 Yearbook … 2006, vol. II (Part Two), p. 21, para. 30.

12. As had been observed, there were not enough inter-
national treaties containing such an obligation to dem-
onstrate that it was a customary norm. On the contrary, 
it could be argued that States concluded a multitude of 
treaties in different areas precisely because there was 
no customary norm under international law and because 
the obligation to extradite or prosecute was a complex 
issue. States were willing to assume such an obligation 
only if it was enshrined in a treaty. That was why many 
States made extradition conditional upon the existence of 
a treaty. Moreover, for some States, such as the United 
States, a multilateral treaty on the prevention of a specific 
offence which contained a provision on extradition might 
not suffice—a special extradition treaty was required. 
Such practice was fairly widespread. In any case, the obli-
gations of States under customary international law could 
not be admitted lightly; strong evidence in their favour 
was required.

13. Even stronger evidence was required to advance 
the theory of the peremptory nature of the obligation to 
extradite or prosecute. He would not dismiss that theory 
outright: by all means the Commission and the Spe-
cial Rapporteur could analyse it. However, it would be 
wrong to infer the peremptory nature of the obligation 
on the basis of the peremptory nature of norms prohibit-
ing, for example, crimes against the peace and security 
of mankind or crimes subject to universal jurisdiction. 
The nature of a secondary rule—and the obligation 
under consideration was a secondary rule—could not be 
deduced from the nature of a primary rule to which the 
secondary rule related; other criteria must be taken into 
consideration. In order to qualify as a peremptory norm, 
the obligation aut dedere aut judicare must comply with 
the criteria laid down in article 53 of the 1969 Vienna 
Convention.

14. While he agreed with the Special Rapporteur on 
the need to draw a clear distinction between universal 
jurisdiction and the obligation aut dedere aut judicare, 
he considered that the intellectual distinction or relation-
ship between the two concepts should be dealt with in the 
reports, or in the commentaries to the draft articles, but 
not in the draft articles proper—leaving aside the question 
of the form that the final product should take. In his view, 
the presumption should be that when a State decided to 
extradite or prosecute, it already had the jurisdiction to do 
so. It was therefore not important whether such jurisdic-
tion was universal or not. The draft articles must be based 
on the presumption of the existence in the State concerned 
of the jurisdiction necessary to extradite or prosecute a 
person, but there was no need to draft provisions on juris-
diction as such.

15. He also agreed with the Special Rapporteur on the 
need to draw a clear distinction between extradition and 
surrender to the International Criminal Court. However, 
the “triple alternative” should not be included in the draft 
articles. He did not believe that such an alternative was 
sufficiently widespread to warrant consideration by the 
Commission.

16. Due attention should be paid to the link between 
extradition and the principle of reciprocity, which the 
Special Rapporteur had not touched upon. Some States, 
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including the Russian Federation, could extradite on the 
basis of reciprocity as well as by virtue of treaties, without 
thereby considering themselves bound to extradite under 
customary international law. It could be that extradition 
and the obligation to extradite or prosecute were two dif-
ferent matters. The principle of reciprocity might be the 
basis for extradition, but not for the obligation to extradite 
or prosecute. Some further study of the question might 
therefore be necessary.

17. He supported much of what had been said regarding 
draft article 1. The reference to the obligation to extradite 
or prosecute as alternative in nature should be deleted; it 
would be more appropriate in the commentary. Likewise 
the reference to “the establishment, content, operation and 
effects of” the obligation should be deleted. Perhaps he 
had not sufficiently comprehended the Special Rappor-
teur’s comments on the time element, in paragraphs 79 
to 81 of the report, to be able to understand the need for 
its inclusion in the draft article.

18. He was not convinced that the obligation applied 
simply to persons under the jurisdiction of a State. He 
did not see how it was possible to extradite a person who 
was under a State’s jurisdiction but not in its territory. He 
had mentioned earlier the presumption of the existence 
of jurisdiction; it might be more accurate to say that the 
existence of jurisdiction was a necessary precondition 
for a State’s decision to extradite or prosecute. However, 
it was a necessary, but not a sufficient condition: another 
necessary condition was the person’s presence in the ter-
ritory of the State to which the request for extradition 
was addressed. That aspect of the matter also required 
further study.

19. He agreed that the obligation applied to natural per-
sons only, although it had been suggested that some refer-
ence should be made to situations involving the criminal 
prosecution of legal persons. The concept of criminal re-
sponsibility and the criminal prosecution of legal persons 
was not found in all legal systems, and the inclusion of 
legal persons in the scope of the draft articles could lead 
to substantive problems.

20. Given that draft article 1 dealt with the scope of 
application, he suggested that some reference should be 
made in that draft article to the category or categories of 
crimes to which the draft articles applied, for instance 
crimes under international law or crimes against the peace 
and security of mankind. Perhaps that should be the sub-
ject of a separate paragraph in the draft article.

21. He shared the views of those who did not see that 
anything would be gained by the inclusion of the draft 
article X proposed in paragraph 108. Perhaps the Special 
Rapporteur had some further arguments to deploy in its 
favour.

22. In conclusion, he said he would be ready to continue 
work on draft article 1 in the Drafting Committee at the 
next session, on the basis of the discussions held during 
the current session and in the Sixth Committee, and in the 
light of the new draft articles to be proposed by the Spe-
cial Rapporteur in his third report.

23. Mr. VALENCIA-OSPINA said he welcomed the 
opportunity to address the Commission for the first time 
on the topic of the obligation to extradite or prosecute. 
The second report provided an update on the discussions 
held during the fifty-eighth session and on the comments 
submitted in writing by Governments and made orally in 
the Sixth Committee. Both the reports drafted on the topic 
thus far were preliminary in nature—much of the second 
report was repetition—and invited the Commission to 
undertake a systematic study of the topic, which had been 
on the long-term agenda of the Commission since its first 
session, in 1949. He wished the Special Rapporteur every 
success in a task which was fraught with difficulties.

24. In view of the preliminary nature of the two reports, 
he would begin with a brief preliminary overview of how 
he perceived the origin, purpose and nature of the obliga-
tion aut dedere aut judicare and then make some general 
comments and suggestions on draft article 1.

25. The Latin maxim aut dedere aut judicare reflected 
a general principle of jus gentium and was a development 
of the term aut dedere aut punire (to extradite or to pun-
ish) originally formulated by Grotius.359 In the debate 
thus far, some members of the Commission had rendered 
“judicare” indiscriminately as “punish” (punire) and 
“prosecute” (judicare). For the purposes of the codifica-
tion and progressive development of the topic, the maxim, 
as enshrined in modern positive law, recognized the exist-
ence not only of a principle but also, implicitly, of an 
international obligation. The old formulation aut dedere 
aut punire presumed the guilt of the alleged perpetrator 
of the offence, whereas aut dedere aut judicare rightly 
presumed the innocence of the person tried for the com-
mission of an offence. That was the only way in which an 
obligation of that nature could be viewed in the modern 
world, in the light of the basic principles of criminal law 
and respect for due process.

26. The maxim had been incorporated in a large num-
ber of bilateral and multilateral treaties, many of which 
the Special Rapporteur had referred to in his reports. 
Its importance had also been recognized by the United 
Nations General Assembly, which had adopted many reso- 
lutions on the matter: since 1946 a number of General 
Assembly resolutions relating to war crimes and crimes 
against humanity had included a statement to the effect 
that the refusal of States to cooperate in the arrest, extra-
dition, prosecution and punishment of persons guilty of 
war crimes and crimes against humanity was contrary to 
the purposes and principles of the Charter of the United 
Nations and the generally recognized norms of interna-
tional law.

27. It was therefore only logical that the Commission 
must determine whether the obligation aut dedere aut 
judicare derived exclusively from the relevant interna-
tional instruments and, in particular, treaties, or whether 
it was also a general obligation under customary interna-
tional law. In that regard, the comments submitted by the 
United States, to which the Special Rapporteur intended 

359 H. Grotius, De Jure Belli Ac Pacis, book II, chap. XXI, paras. III 
and IV (English translation by F. W. Kelsey), The Law of War and 
Peace, in J. B. Scott (ed.), Classics of International Law, Oxford, 
Clarendon, 1925, pp. 526–529.
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to refer in his next report, were worthy of note. It should 
be recalled that the matter had been referred to the ICJ 
in the Lockerbie (Libyan Arab Jamahiriya v. United 
Kingdom) and (Libyan Arab Jamahiriya v. United States 
of America) cases. In its orders of 14 April 1992, the 
Court had decided not to exercise its power to indicate 
provisional measures as requested by the Libyan Arab 
Jamahiriya. Although the Court itself had been silent 
concerning the obligation in question, two judges had 
confirmed in their dissenting opinions the existence of 
“the principle of customary international law aut dedere 
aut judicare” (dissenting opinion of Judge Weeramantry, 
p. 69), and of “a right recognized in international law 
and even considered by some jurists as jus cogens” 
(dissenting opinion of Judge Ajibola, p. 82). Naturally, 
those dissenting opinions were not a sufficient basis for 
accepting that to extradite or prosecute was a rule under 
customary international law; however, it was worth 
looking into the limits of those opinions in the light of 
State practice.

28. It seemed from the reports that, under the relevant 
provisions of most international instruments, States 
viewed extradition or prosecution as a right rather than 
an obligation. However, in order to establish the exist-
ence of such an obligation under customary international 
law, it must also be established that, in international 
efforts to combat crime, States considered the maxim 
not only as enshrining a right or power, but above all 
as a limitation, in accordance with the law, on the exer-
cise of their sovereignty that could be inferred from their 
practice.

29. Aside from the foregoing, the importance of such an 
obligation was clear. On the one hand, the international 
community had a genuine interest in ensuring that under 
no circumstances should the perpetrator of an offence be 
exempt from criminal responsibility and find a safe haven 
where his crime would go unpunished. On the other hand, 
the maxim aut dedere aut judicare, insofar as it was bind-
ing, guaranteed greater legality, transparency and cer-
tainty in the exercise of international criminal justice.

30. In that connection, repeated practice, the consist-
ency of its implementation, States’ discernible percep-
tion of the practice as a legal obligation, and the opinions 
of some judges and framers of treaties suggested that, at 
least for certain categories of crimes—those which on 
account of their gravity could be considered as subject 
to international law—the obligation in question was cus-
tomary in nature. The position the Commission finally 
took on the question, which might possibly be the result 
of progressive development, would first warrant careful 
reflection.

31. The Special Rapporteur had described the obliga-
tion arising from aut dedere aut judicare as “alternative”. 
In other words, when seeking international cooperation in 
criminal matters, States had two options—to extradite or 
to prosecute—and possibly also the option to surrender 
the accused to an international criminal court (the “triple 
alternative”). Without entering into a debate as to whether 
the obligation related to conduct or result—a distinction 
not drawn by the Commission in article 12 of its draft 
articles on responsibility of States for internationally 

wrongful acts360—it could be said that what was alterna-
tive was not the obligation per se, but rather its perfor-
mance, the term used by the ICJ in its judgment in the 
Gabčíkovo–Nagymaros Project case. The performance of 
the obligation could be secured through one option or the 
other, and decided by the State on a case-by-case basis.

32. That did not mean that the State was required to 
choose one of the options. A State might be empowered 
to extradite a person but not have the jurisdiction to pros-
ecute him or her. In that event, it would fulfil its obli-
gation through extradition to another State. Irrespective 
of whether the maxim envisaged the “triple alternative”, 
for practical purposes there was also the option that the 
alleged culprit could be surrendered to an international 
court. The case might also arise where there was no basis 
for extradition under international law, and in such cases 
the obligation could be met only through prosecution, 
provided that the State had jurisdiction.

33. The obligation aut dedere aut judicare could thus be 
described in minimalist terms as a basic obligation under 
which, in the event of grave breaches of international 
law, States had limited options. First, they could extradite 
the alleged culprit or perhaps surrender him or her to an 
international court, on the basis of a treaty, reciprocity or 
another source. Secondly, they could prosecute the per-
son in question where they had the necessary jurisdiction 
and decided in accordance with domestic legislation, not 
to extradite, or in the absence of any treaty establishing 
the particular conditions for extradition. If any of those 
methods was followed, the obligation was understood as 
having been fulfilled. 

34. That might give rise to at least two problems. The 
first, as mentioned in the report, related to the nature of the 
offences to which such an obligation applied. If, as appeared 
to be the case, it applied only to categories of offences 
which, owing to their gravity, were considered to come 
under international law or be of international concern, the 
obligation aut dedere aut judicare would become a mere 
subcategory of universal jurisdiction. The second problem 
was to determine when and under what qualitative condi-
tions it might be considered that the obligation had been 
fulfilled with respect to its second component, judicare. 
Faced with such complex questions as those, it would seem 
advisable that, in elaborating the draft articles, the Special 
Rapporteur should concentrate on identifying the category 
or categories of offence to which the obligation aut dedere 
aut judicare applied and determining how close was the 
connection between that obligation and universal jurisdic-
tion, a connection which had already been recognized by 
the Institute of International Law.361 He should also estab-
lish the criteria for determining the circumstances under 
which it could be claimed that the obligation had been met 
when the component chosen was judicare, and identify the 
situations in which the obligation could not be met through 
the application of the judicare component alone. 

360 Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 27 
and 54–57; see, in particular, page 55, paragraph (4) of the commentary.

361 Institute of International Law, Yearbook, vol. 71, Part II, 
Session of Krakow (2005), Resolution III, “Universal criminal juris- 
diction with regard to the crime of genocide, crimes against humanity 
and war crimes”, Paris, Pedone, 2006, p. 297. See also ibid., vol. 60, 
Part II, Session of Cambridge (1983), Resolution III, “New Problems 
of Extradition”, p. 305.
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35. With regard to draft article 1, he endorsed the Span-
ish title “Ámbito de aplicación”, which was the form of 
words traditionally used in the Commission’s texts. The 
corresponding term in English, however, was simply 
“Scope”, not “Scope of application”. The words “of appli-
cation” should, therefore, as pointed out by Ms. Escara-
meia, be deleted. The text of the draft article could also 
be simplified. The words “establishment, content, opera-
tion and effect” could be deleted, since they introduced a 
number of highly ambiguous elements that were not suf-
ficiently specific to enable the scope of the draft articles 
to be determined in each concrete case. The choice of 
four different words suggested that the degree of obliga-
tion applicable to each under the draft articles would dif-
fer, depending on the time element. The time of operation 
and effects, however, was of little significance; what was 
important was the moment at which the obligation was 
established. In that connection, he drew attention to para-
graph 1 of draft article 14 of the draft articles on respon-
sibility of States for internationally wrongful acts entitled 
“Extension in time of the breach of an international 
obligation”, which read: “The breach of an international 
obligation by an act of a State not having a continuing 
character occurs at the moment when the act is performed, 
even if its effects continue.”362 Moreover, it was incongru-
ous to bracket three concepts that referred to the temporal 
nature of the obligation—“establishment”, “operation” 
and “effect”—with the word “content”, which had noth-
ing to do with the time factor. In any case, to use the word 
“content” was tautological, since the aim of the draft arti-
cles as a whole was to establish the content of the obli-
gation aut dedere aut judicare. To say that draft article 1 
applied to its own content was circular and added nothing 
to the reader’s understanding. 

36. Lastly, the word “alternative” could also be deleted. 
The obligation aut dedere aut judicare was “alternative” 
only in the manner in which it might be fulfilled. To 
retain the word “alternative” in the text of the article as a 
description of the obligation could, therefore, give rise to 
the mistaken impression that the obligation itself, rather 
than compliance with it, was of an alternative nature. He 
hoped that a clearer form of words might be found, which 
would also incorporate the phrase “aut dedere aut judi-
care” in the wording of the draft article.

37. For the reasons given above, he was in favour of a 
simplified text along the lines suggested by Mr. Dugard 
early on in the debate and subsequently supported by 
Mr. Kamto and Mr. Wisnumurti. He suggested the 
following:

“Scope

“The present draft articles shall apply to the obliga-
tion of States to extradite or prosecute (aut dedere aut 
judicare) persons under their jurisdiction.”

He would support the proposal that the draft article should 
be referred to the Drafting Committee at the current ses-
sion, on the understanding that it would be amended in 
the light of the points already made in the Commission’s 
discussion. If the elements more appropriately dealt with 

362 Yearbook … 2001, vol. II (Part Two) and corrigendum, p. 27.

in subsequent draft articles were removed, the simplified 
text would not be materially affected by later develop-
ments. The Drafting Committee should also ensure that 
the terminology used to translate the Latin maxim aut 
dedere aut judicare was harmonized in all the Commis-
sion’s official languages. 

38. Mr. HASSOUNA said that the topic was both legally 
complex and of growing importance to the international 
community, since it reflected recent developments in 
international criminal law, the purpose of which was to 
deny impunity to persons suspected of having committed 
international crimes, by depriving them of safe havens.

39. As a new member, he was grateful to the Special Rap-
porteur for summarizing, in his second report, the content 
of the preliminary report and the discussion in the Com-
mission and the Sixth Committee in 2006. Such a sum-
mary would greatly assist new members in formulating 
their views on the main issues, as would the compilation 
of comments and information received from Governments 
(A/CN.4/579 and Add.1–4) and the topical summary of 
the discussion held in the Sixth Committee (A/CN.4/577 
and Add.1–2) helpfully prepared by the Secretariat. In his 
view, the Commission should not disregard the opinions 
of delegations to the Sixth Committee, as had been sug-
gested by some members of the Commission. Such opin-
ions reflected the official position of the very Member 
States of the United Nations that would eventually adopt 
or reject the product of the Commission’s work. While, as 
an independent body, the Commission was not bound by 
States’ opinions, it should take them into consideration as 
far as possible. In that connection, he was pleased to learn 
that the number of replies to the question posed in para-
graph 30 of the Commission’s report on the work of its 
fifty-eighth session had grown over the past few months. 
The invitation to States to submit information should, 
however, be repeated in chapter III of the Commission’s 
report on its fifty-ninth session. Among the States that had 
replied, African and, to a lesser degree, Asian States were 
conspicuous by their absence. Given that they represented 
an important segment of the international community, it 
was regrettable to have been deprived of their views; he 
therefore hoped that more African and Asian States would 
respond shortly, particularly in view of the interest shown 
in the topic at the most recent meeting of AALCO, held in 
Cape Town in July 2007.

40. Turning to specific issues raised during the debate, 
he said that, with regard to the scope of the topic, he shared 
the views of those who believed that the Commission 
should focus on the issues directly relating to the obliga-
tion to extradite or prosecute and avoid related issues such 
as the technical aspects of extradition law or deportation 
procedures. While it should recognize the link between 
universal jurisdiction and the obligation to extradite or 
prosecute, the Commission should restrict itself to refer-
ring to their interrelationship and drawing a distinction 
between the two concepts. A further distinction should be 
drawn between extradition and surrender to an interna-
tional criminal tribunal, which was a process governed 
by distinct legal rules. He would support the inclusion in 
the Commission’s work on the topic of an analysis of the 
relationship between the obligation to extradite or pros- 
ecute and other principles of international law, particularly 
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State sovereignty—and the limitations on it—and human 
rights protection.

41. The fundamental question of the nature of the obliga-
tion to extradite or prosecute, and whether it had become 
a part of customary international law, required close scru-
tiny, in view of the divergent opinions that were appar-
ent among States and legal scholars alike. In his view, the 
answer to the question whether there was an emerging 
customary source of that obligation, side by side with the 
accepted treaty-based source, could be ascertained mainly 
through existing State practice, particularly in relation to 
the most serious international crimes such as genocide, 
war crimes, crimes against humanity, torture and terrorist 
acts. As for the final form the Commission’s work should 
take, he would favour a set of draft articles.

42. He wished to suggest a number of amendments 
to draft article 1. The word “establishment” should be 
replaced by a word such as “existence”, and the term 
“operation” by the word “application”. He would also 
favour the deletion of the word “alternative” in referring 
to the obligation to extradite or prosecute. Better still 
would be to redraft the article in more general terms so 
as to include all its existing elements without excluding 
other relevant ones.

43. There was a case for referring the draft article to the 
Drafting Committee. However, such a referral should, in 
his view, be deferred, for two reasons: first, on the prac-
tical grounds that the Drafting Committee would not be 
able to take up the matter until the next session; and, sec-
ondly, because draft article 1 needed to be considered in 
conjunction with future draft articles substantively con-
nected with it, which the Special Rapporteur had prom-
ised to submit in the context of his third report.

44. Ms. JACOBSSON said that the Special Rap-
porteur’s “road map” was well designed and carefully 
thought through. She welcomed his confirmation that the 
preliminary plan of action set out in the preliminary report 
would be retained for further work. She also appreciated 
his willingness to listen to the views of new members of 
the Commission.

45. The title of the topic clearly indicated that it was 
primarily the procedural aspects of the obligation to extra-
dite or prosecute that would be addressed. However, as 
many other members had stressed, it was impossible to 
avoid also addressing the jurisdictional grounds for the 
obligation, and the way to identify those grounds was 
to consider the categories of crimes involved in order to 
establish whether procedural consequences flowed from 
given treaty obligations.

46. Both the title of the topic and draft article 1 referred 
to an obligation of States to prosecute or extradite, but, in 
her view, it could sometimes be a principle as well. Some 
treaties contained a limited and clearly defined obligation 
on States to prosecute or extradite, whereas others, such 
as the 1949 Geneva Conventions for the protection of war 
victims, also embodied the principle of universal jurisdic-
tion. She accepted, however, the argument that the title 
should be retained for the time being: partly because the 
parallel question of a State’s right, rather than obligation, 

to prosecute and extradite needed to be discussed, and 
also because the current title did not exclude the existence 
of a principle. Moreover, the word “obligation” seemed 
more appropriate from a legal point of view for the pur-
pose of the exercise.

47. The Special Rapporteur’s premise was that univer-
sal jurisdiction and the obligation aut dedere aut judicare 
were separate bases for jurisdiction, even though there 
existed a relationship between them. She agreed with that 
assumption as a working hypothesis, but she was not yet 
convinced that it would always be possible to separate 
the two, particularly in the grey areas of serious breaches 
of international humanitarian law, torture and genocide. 
The principle of universal jurisdiction should therefore be 
analysed in order to establish whether it might correspond 
with the obligation aut dedere aut judicare and, if so, in 
what circumstances.

48. As for the question whether the so-called “triple 
alternative” should be considered by the Commission, 
she believed that it could not be totally disregarded. At 
the least, there needed to be an analysis and an explana-
tion—on a juridical basis and also from a theoretical per-
spective—of whether surrender to international tribunals 
was legally different from the obligation aut dedere aut 
judicare—not least since the obligation to do so was most 
often treaty-based—and, if so, why and how. The situa-
tion was complicated by the different ways in which the 
word “surrender” was used. By contrast with its use in 
the Rome Statute of the International Criminal Court, the 
term as used in the European Arrest Warrant, introduced 
in 2002,363 really amounted to extradition. At one stage, 
some European courts had refused to “surrender”—or 
extradite—persons under the Warrant, but it seemed that 
this was no longer the case and, according to the Euro-
pean Commission, the European Arrest Warrant was 
now “a success”: in 2006, nearly 6,900 arrest warrants 
had been issued, and in 1,200 cases the wanted person 
had been traced and arrested. The Warrant was not an aut 
dedere aut judicare procedure, properly speaking, since 
it focused on serious national crimes rather than interna-
tional crime, but it had elements that were closely related 
to aut dedere aut judicare. It was no coincidence that it 
used the same term—”surrender”—as the Rome Statute 
of the International Criminal Court. It would be helpful 
if the Special Rapporteur could examine the differences 
and similarities between surrender and extradition, both 
because of its legal and political dimension and also in 
the light of extensive regional State practice. Her purpose 
in suggesting that course of action was to help narrow 
down the topic so as to focus on the nature of the core 
obligation.

49. She wholeheartedly agreed with the Special Rap-
porteur’s contention that both the obligation to prosecute 
and the obligation to extradite should be subject to more 
detailed analysis, since their scope and the interpretation 
of the two concepts were not always clear, even under 
existing treaties. She therefore welcomed his intention 
to formulate draft rules on the concept, structure and 

363 Official Journal of the European Communities, No. L. 190, 
18 July 2002, Council Framework Decision of 13 June 2002 on the 
European arrest warrant and the surrender procedures between Member 
States (2002/584/JHA), pp. 1–18.
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operation of the obligation. The division of the scope of 
application into three main elements—the time element, 
the substantive element and the personal element—was 
a good starting point. The time element—the “periods of 
establishment, operation and production of effects”—was 
important, particularly in situations where dual criminal-
ity was involved and States had different statutory limita-
tions. As for the substantive element, the obligation either 
to prosecute or to extradite was, generally speaking, an 
obligation and not primarily a right, particularly if the 
obligation was applied in the context of universal juris-
diction. In that connection, she noted, in relation to the 
question whether the obligation to extradite was absolute 
or relative, that the conditional element—in the sense 
that the will of another sovereign State was involved and 
human rights obligations might intervene—did not dimin-
ish the force of the obligation.

50. Any legal procedure was subject to restraints. In 
the case of the obligation to extradite or prosecute, the 
primary restraint was the requirement of due process, 
which extended to the requirement that the extradition 
request should be based on juridical grounds. There were, 
however, other restraints, such as the risk that the person 
subject to the extradition request might suffer torture or 
the death penalty. The crucial issue was not so much the 
restraints that a State imposed on itself in setting up the 
conditions for extradition, as what happened if a State did 
not want to prosecute and was prevented from extradit-
ing. In that connection, she noted that the report contained 
no reference to two elements of particular interest: diplo-
matic guarantees, and the political element, namely that a 
State might want to extradite for political reasons.

51. She concurred with the Special Rapporteur’s conclu-
sion that the concept of jurisdiction should be understood 
in its broadest sense. There were close and multifaceted 
links between the establishment of jurisdiction and the 
possibility of extradition. The more restrictive a State’s 
basis for jurisdiction under domestic law—if, for exam-
ple, the State based its jurisdiction solely on the princi-
ple of territoriality—the more likely it seemed to accept 
extradition in order to prevent impunity.

52. As for the legal source of the obligation, she noted 
that members of the Commission and delegates to the 
Sixth Committee had been cautious in their responses, 
with the exception of the United States, which had taken 
a firm position on the matter. She wondered whether an 
obligation to prosecute or to extradite could exist with-
out any basis in a treaty, in other words, whether it could 
be based in customary law. She was inclined to think it 
could. True, extensive State practice developed under 
treaty commitments did not necessarily mean that such 
practice could be considered customary law, but it might, 
as Mr. Vargas Carreño had pointed out, be an indication of 
the existence or emergence of customary law. The ques-
tion should be further analysed.

53. Draft article 1 should be simplified. In that connec-
tion, the wording suggested the day before by Mr. Kamto 
could be helpful. The Commission should await the next 
set of draft articles before referring draft article 1 to the 
Drafting Committee, thereby gaining a clearer picture of 
the situation as a whole.

54. Mr. HMOUD, after congratulating the Special Rap-
porteur on a thorough and balanced report, said that, over 
the years, bilateral and multilateral treaties relating to 
criminal law had laid down the principle or obligation to 
extradite or prosecute, the purpose of which was to deny 
the perpetrators of certain crimes a safe haven. The princi-
ple had become a standard legal tool to combat impunity 
with regard both to ordinary crimes under national law 
and to crimes affecting the international community as a 
whole, but it did not exist in a legal vacuum: it had to 
operate within the context of both national and interna-
tional law. A State in whose territory the perpetrator of a 
crime was present could extradite such a perpetrator only 
if its national law did not criminalize the act committed, 
or it would prosecute the perpetrator only if it was under 
no international legal obligation to extradite. National and 
international law were thus both relevant.

55. That was why multilateral law-enforcement instru-
ments had several integral obligations, including the obli-
gation to extradite or prosecute. Such instruments usually 
defined the crime concerned and imposed on States parties 
the obligation to enact legislation to give effect to such a 
definition, among other obligations. They also, however, 
provided for jurisdiction, which could be mandatory in 
some cases and optional in others. That was crucial in 
terms of the obligation to extradite or prosecute, because, 
under such treaties, a State might choose not to exercise 
its option of jurisdiction over the crime, although, in that 
case, it had to extradite the accused to a requesting State 
that wished to exercise jurisdiction, as it was commonly 
entitled to do in treaties relating to organized crime, ter-
rorism or attacks against United Nations personnel. It was 
the presence of the individual in that State or his or her 
being under its control that triggered the obligation, not 
the fact that he or she was under its jurisdiction. For that 
reason, the phrase “under their jurisdiction”, in draft arti-
cle 1, should be amended, so that a State could prosecute 
the person concerned if it exercised jurisdiction over the 
offence or extradite him or her if it lacked such jurisdic-
tion or did not exercise it.

56. The source of the obligation to extradite or prosecute 
was relevant in that connection. If there was no treaty pro-
viding for such an obligation, the requested State would 
need a legal basis to meet the extradition request. If its 
national law provided for jurisdiction over the crime, it 
might opt to prosecute, or to extradite if its internal law so 
permitted: several States had laws that authorized extra-
dition in cases of dual criminality without benefit of a 
treaty. In such cases, however, prosecution or extradition 
became a right for the requested State, to be exercised 
under its national law, and not an obligation.

57. As for the question whether the principle of extradi-
tion or prosecution had a basis in customary international 
law, the principle was, as already stated, a tool with which 
to combat impunity. Yet in order to combat impunity, the 
international community must agree on the categories or 
types of crimes to which such a goal undeniably applied. 
The most serious crimes of concern to the international 
community as a whole were more limited in range than 
those covered by the bilateral and multilateral treaties 
which applied the principle aut dedere aut judicare; they 
included genocide, war crimes, crimes against humanity 
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and aggression, as was evident from the criminalization 
of such acts under the Rome Statute of the International 
Criminal Court, whose object and purpose was to put 
an end to impunity for the perpetrators. No State ever 
declared that it supported such crimes, or that it was will-
ing to provide a safe haven for those who had committed 
them. Accordingly, combating those crimes was an obli-
gation under customary international law.

58. But did the “prosecute or extradite” tool have the 
status of an obligation under customary law in the battle 
against such crimes? In recent years, as a reaction to the 
grave crimes committed by some individuals in various 
parts of the world, several offenders had been brought 
to justice in one way or another, or else States had been 
eager to extradite them in order to rid themselves of the 
political and moral burden of their presence. Some had 
been sent for trial before international tribunals, others 
had been returned to their home country for prosecution 
and some had been tried in national courts on the basis of 
universal jurisdiction. Yet there seemed to be no instance 
of their ever facing justice on the basis of a customary 
legal obligation to extradite or prosecute. Nevertheless, 
that should not deter the Commission from including in 
the scope of the articles the obligation to extradite or pros-
ecute the perpetrators of the most serious crimes of inter-
national concern on a basis other than treaty law.

59. One argument advanced in favour of such an 
approach was that a State which was a party to a signifi-
cant number of law-enforcement instruments embodying 
the obligation to extradite or prosecute became bound by 
such principle under customary international law and that 
the opinio juris condition had been met for that State. But 
that was a false argument which confused treaty obliga-
tions with customary law requirements. In fact, a State 
was bound by that principle under every treaty, subject 
to those treaties’ distinct conditions and in relation to dif-
ferent crimes. The “extradite or prosecute” tool did not 
exist in the abstract for that State and was not transformed 
into a customary obligation for it. For example, although 
the dozen or so sectoral conventions against terrorism 
contained an obligation to extradite or prosecute, each 
convention had its own provisions governing the bring-
ing of charges, jurisdiction, definition of crimes, scope 
and judicial cooperation. Yet it could not be claimed that 
a State which was a party to all those conventions was 
under an abstract customary law obligation to prosecute 
or extradite terrorists, since for that State the principle aut 
dedere aut judicare was defined in each case by the spe-
cific treaty, which determined the content of the principle. 
However, under customary law the principle would be 
devoid of content.

60. In short, aut dedere aut judicare was an obligation 
incumbent on a State under its treaty law. It should also be 
an obligation under the draft articles in relation to the most 
serious crimes of international concern, such as genocide, 
war crimes, crimes against humanity and aggression, 
even if the obligation was not part of that State’s treaty 
obligations. It was also a right for the State in accordance 
with its national laws.

61. As an obligation, it had two components: prosecution 
and extradition. To describe it as an alternative obligation 

was misleading and unnecessary. The word “alternative” 
should therefore be deleted from draft article 1.

62. As for the hierarchy within the obligation as between 
extradition or prosecution, there should be no doubt in the 
light of international practice and the normal interpre-
tation of the legal texts that the obligation provided the 
requested State with a choice between exercising criminal 
jurisdiction under certain conditions or extraditing under 
other conditions. That was not, however, an absolute rule, 
since it was possible to find treaties providing for priority 
of jurisdiction between the States parties. For that reason, 
a State on whose territory a crime had been committed 
might have priority of jurisdiction under a certain treaty 
and could therefore demand that the requested State extra-
dite the accused even though the latter State might also 
have criminal jurisdiction. While, as a general rule, the 
State on whose territory the accused was present had a 
choice, the relevant treaty should decide the priority or 
hierarchy.

63. Turning to the question of the relationship between 
universal jurisdiction and the principle aut dedere aut 
judicare, Mr. Hmoud gave it as his opinion that they 
were two entirely different things: the first was a matter 
of jurisdiction, the second was a legal process. In recent 
years, however, the measures taken to deny a safe haven 
to the perpetrators of the most serious crimes of concern 
to the international community had included resort to the 
universal jurisdiction of States. That trend had given rise 
to requests for the extradition of suspects, but on the basis 
of the concept of bringing the perpetrators to justice in 
the State exercising universal jurisdiction, rather than in 
implementation of an aut dedere aut judicare obligation 
stricto sensu. Nevertheless, the fact that the goal of deny-
ing impunity to perpetrators of crimes was common to 
both universal jurisdiction and the principle aut dedere 
aut judicare enabled the two issues to be linked. However, 
the link should be confined to the most serious crimes of 
concern to the international community. In other cases, a 
State could exercise universal jurisdiction only within the 
context of treaty provisions authorizing such jurisdiction, 
thereby applying the aut dedere aut judicare obligation.

64. It was hard to see how the Commission could fail to 
deal with the issue of the “triple alternative”, namely to 
extradite, prosecute or surrender the suspect to an interna-
tional criminal tribunal. The creation of the international 
criminal court with its complementarity and extradition 
procedures, together with the operation of several inter-
national criminal tribunals, warranted consideration of 
that issue in the draft articles. Although several of those 
tribunals’ constituent instruments regulated the relation-
ship between surrender to the tribunal and the obligation 
of a State party to extradite or prosecute, it was neces-
sary to look into the legal situation that arose when such 
a relationship was not regulated by a treaty, or when there 
was a conflict between the State’s various international 
obligations.

65. In conclusion, he recommended that draft article 1 
should be eventually referred to the Drafting Committee.

66. Mr. KAMTO said that Mr. Hmoud’s statement had 
shown that the question of the source of the obligation aut 
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dedere aut judicare still required clarification. Although 
he had no doubt that the Special Rapporteur would con-
duct extremely rigorous investigations to determine 
whether that obligation existed under customary interna-
tional law outside the framework of treaty law, it seemed 
to him that if the Commission were to consider aut dedere 
aut judicare in the light of breaches of obligations owed 
to the international community as a whole or in relation 
to crimes against the peace and security of mankind, the 
source of the obligation could not be the same as for sim-
ple obligations under treaties that included an aut dedere 
aut judicare clause.

67. In that context, the Commission could either try to 
confirm the existence of such an obligation under cus-
tomary international law—though he feared that such an 
investigation would produce a fairly meagre result, or, as 
suggested by Mr. Caflisch, it could look for the source 
among the principles of international law, along with prin-
ciples such as that of sovereignty, or else it could view it 
as an obligation closely linked to rules whose violation 
would constitute a breach of jus cogens or of a duty owed 
to the international community as a whole. The reason 
why he took that view was quite simply that it would be 
extremely difficult to demonstrate that States had applied 
the principle aut dedere aut judicare under customary law 
to past instances of genocide.

68. He also wished to point out, with respect to the link-
age between aut dedere aut judicare and universal juris-
diction, that in the case of Hissène Habré, Senegal—the 
State on whose territory Habré was present—had claimed 
that it could not prosecute him because Senegalese law 
did not permit it and that the Constitution would have to 
be amended in order to make his prosecution possible. 
Belgium had requested Habré’s extradition on the basis 
of universal jurisdiction, not on that of a bilateral extra-
dition treaty between Belgium and Senegal.364 Universal 
jurisdiction and the obligation aut dedere aut judicare 
should not be confused; instead, the scope of each notion 
should be carefully delimited and any points of intersec-
tion identified.

69. Mr. COMISSÁRIO AFONSO congratulated the 
Special Rapporteur on an excellent second report on the 
obligation to extradite or prosecute which, together with 
the preliminary report, constituted a solid basis for tack-
ling the substantive issues raised by the topic.

70. He agreed that the topic’s aim should be to curtail 
the impunity of persons suspected of having committed 
serious crimes. In an era of globalization, the law was 
becoming increasingly internationalized, as was crime. 
At the same time, the moral values of humankind were 
increasingly shared by people all round the world and 
sovereign entities were cooperating, rather than compet-
ing, in the combating and punishment of heinous crimes. 
Thus the obligation aut dedere aut judicare translated 
the duty of States to act and cooperate in the defence 
of their common and universal interests. That partly 
explained the expansion of universality of suppression 
and jurisdiction, and also justified a pragmatic approach 

364 See the opinion of the Dakar Court of Appeals of 
25 November 2005.

to the issue under consideration. The Commission should 
therefore base its work on a very clear road map along 
the lines of that outlined by the Special Rapporteur in his 
preliminary report.

71. In that context, a discussion of the source of the 
obligation aut dedere aut judicare was important in order 
to provide the necessary legal foundations for its wider 
and, if possible, universal acceptance. Such acceptance 
could be achieved by affirming the dual nature of the 
obligation as a customary rule of international law, on the 
one hand, and as a treaty-based obligation, on the other. 
As Mr. Kamto had so eloquently argued at the previous 
meeting, the Commission must remember that aut dedere 
aut judicare had a variable legal status. He endorsed that 
position, which had been echoed by many other members, 
and also strongly supported the idea of determining cat-
egories of crimes as proposed in paragraph 20 of the pre-
liminary report,365 although, of course, the Commission 
could change or adapt that categorization to fit its own 
purposes. Accordingly, the exercise should involve both 
the codification and the progressive development of inter-
national law, and should keep in mind the Commission’s 
own draft code of crimes against the peace and security 
of mankind.

72. On draft article 1, he said that while he accepted 
its main thrust, greater economy with words would be 
advisable. It did not appear to be necessary to mention 
the defining elements of the concept aut dedere aut judi-
care under the heading of “scope”; a general and simple 
statement would suffice. No doubt the Drafting Commit-
tee could deal with that matter appropriately. In his view, 
paragraph 114 (d) of the second report provided a basis 
for the separate draft article, different from that on the 
use of terms, which would probably be required in order 
to define, clarify and pinpoint the concept of the obliga-
tion itself. In the past, defining the scope of a concept had 
sometimes proved a painful but nevertheless ultimately 
successful exercise, the topic of diplomatic protection 
being a case in point.

73. As to the substantive element discussed in para-
graphs 82 to 93 of the report, he agreed that the term 
“obligation” was more appropriate than “principle” for 
codification purposes, but he saw no necessary incompat-
ibility between the two terms.

74. The Commission should take the position that the 
obligation to extradite or prosecute most emphatically 
existed, even if there was disagreement as to the sources 
of that obligation. It should also affirm that the essence 
of the obligation resided in its alternative nature. The 
absence of that condition, or the introduction of an order 
of priority or other elements, would undermine the integ-
rity and balance of the obligation. Similarly, it was neces-
sary to exclude, or distinguish between, other concepts 
which were similar but different such as primo judicare 
et deinde dedere (prosecute first and extradite later) or the 
“triple alternative”. Although the principle of complemen-
tarity as set out in the Rome Statute of the International 
Criminal Court served the important purpose of combat-
ing impunity, it should not be confused with aut dedere 

365 Yearbook … 2006, vol. II (Part One), document A/CN.4/571.
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aut judicare. It could, however, be argued that the root 
cause might be the same. If a State was unwilling or un-
able to prosecute, it should surrender the alleged offender.

75. As to the personal element, the term “persons” 
would require definition in the draft article on the use of 
terms. In paragraph 108 the Special Rapporteur presented 
a provisional draft article X which was presumably a 
reminder of the principle pacta sunt servanda. In addition 
to that provision, the Commission should also contem-
plate situations beyond treaty obligations, in which, even 
in the absence of treaty law, States were duty bound to 
extradite or prosecute. The categorization of crimes might 
possibly take care of that concern.

76. He supported the referral of draft article 1 to the 
Drafting Committee.

77. Mr. VÁZQUEZ-BERMÚDEZ said that the obli-
gation upon custodial States to extradite or prosecute 
alleged offenders who were in their territory constituted 
a formidable legal tool for securing justice, because it 
ensured that alleged offenders who were neither in the 
State where the crime had been committed, nor in a State 
that had a legal base for exercising criminal jurisdiction 
over the conduct or the offender, could be brought before 
a competent criminal court.

78. Although the legal theory regarding aut dedere aut 
judicare derived from Grotius366 and Vattel,367 more mod-
ern proponents, such as Gilbert Guillaume,368 claimed that 
the related precept of aut dedere aut punire could be traced 
further back to the Spanish legal writer Diego de Covarru-
bias y Leyva. The first international convention to include 
a provision on the obligation aut dedere aut judicare had 
been the International Convention for the Suppression 
of Counterfeiting Currency, adopted in Geneva in 1929. 
Following its inclusion in some subsequent international 
instruments, recognition of the obligation had become 
generalized with the entry into force of the 1970 Conven-
tion for the suppression of unlawful seizure of aircraft and 
a number of other conventions on cooperation in crimi-
nal matters. Since then, the international community had 
tended to include the obligation to extradite or to pros-
ecute in practically all multilateral treaties concerning the 
suppression of certain crimes. Thus, the obligation aut 
dedere aut judicare was included as a necessary mecha-
nism in all treaties on criminal matters.

79. The Special Rapporteur’s study of numerous multi-
lateral and bilateral treaties containing that obligation 
would be a useful means of revealing evidence of opinio 
juris on the subject. Of course, in order for the Commis-
sion to decide whether aut dedere aut judicare was an 
obligation under customary law, that study would have to 
be rigorous and complemented by an analysis of national 
laws, State practice and existing case law.

366 See footnote 359 above.
367 E. de Vattel, The Law of Nations or the Principles of Natural Law 

Applied to the Conduct and to the Affairs of Nations and of Sovereigns 
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Carnegie Institution, 1916.

368 G. Guillaume, “Terrorisme et droit international”, Collected 
Courses of the Hague Academy of International Law, 1989, vol. 215 
(1990), pp. 287–416.

80. Obviously, the Commission’s work consisted not 
only in codifying international law, but also in putting for-
ward proposals de lege ferenda for the progressive devel-
opment of international law. In addition, the Commission 
must base its deliberations on its own substantial achieve-
ments, such as the 1996 draft code of crimes against the 
peace and security of mankind,369 which elaborated on 
that obligation. In determining and defining the scope of 
aut dedere aut judicare, the Commission should clarify 
the links which might exist with the principle of univer-
sal jurisdiction and distinguish between the two concepts. 
The obligation should not cover ordinary crimes but only 
limited categories of offences, such as crimes against the 
peace and security of mankind, crimes under international 
law, and the most serious crimes of concern to the interna-
tional community.

81. As for the content of the obligation, it seemed inap-
propriate to describe the obligation as an alternative 
between extradition and prosecution, because a State’s 
obligation to prosecute an alleged offender present in its 
territory arose only when it did not grant extradition. In 
other words, the custodial State’s refusal to allow extra-
dition generated the obligation to prosecute the suspect 
present in its territory and to exercise its criminal juris-
diction. If, on the other hand, it complied with a request 
for extradition, it would have fulfilled its obligation aut 
dedere aut judicare.

82. On the other hand, he agreed with Mr. Gaja that if the 
custodial State possessed the basis for exercising jurisdic-
tion and received a request for extradition, the obligation 
was instead an obligation aut judicare aut dedere and the 
obligation to prosecute would not then flow from a refusal 
to allow extradition. If the custodial State prosecuted the 
alleged offender, it would have honoured its obligation 
but if, for any reason, it decided not to prosecute, it must 
allow the suspect’s extradition.

83. If no request for extradition was submitted, the 
custodial State would meet the obligation aut dedere aut 
judicare if it prosecuted the alleged offender. The Com-
mission itself had provided guidance in that respect in 
paragraph (7) of the commentary to article 9 of the draft 
code of crimes against the peace and security of mankind, 
where it stated:

In the absence of a request for extradition, the custodial State would 
have no choice but to submit the case to its national authorities for 
prosecution. This residual obligation is intended to ensure that alleged 
offenders will be prosecuted by a competent jurisdiction, that is to say, 
the custodial State, in the absence of an alternative national or interna-
tional jurisdiction.370

Further, paragraph (2) of the commentary to article 9 
stated that:

[t]he fundamental purpose of this principle is to ensure that individuals 
who are responsible for particularly serious crimes are brought to jus-
tice by providing for the effective prosecution and punishment of such 
individuals by a competent jurisdiction.371

84. As some members had indicated, there were some 
factors which could influence compliance with the 

369 Yearbook … 1996, vol. II (Part Two), p. 17, para. 50.
370 Ibid., p. 32.
371 Ibid., p. 31.
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obligation, for example when the basic laws of the cus-
todial State prohibited the extradition of its nationals, 
which would mean that it could not allow extradition, in 
which case it would have to fulfil the obligation by pros-
ecuting the suspect. Basic human rights standards were 
also important. The laws of many States and international 
conventions on extradition provided, for example, that 
extradition was not obligatory if the statutory penalties 
in the requesting State included degrading treatment or 
the death sentence, but that if it was certain that no such 
penalties would apply, extradition could be granted. It 
was also important to take account of guarantees of due 
process. In addition, it might be necessary to set priori-
ties in the event that there were two or more competing 
requests for extradition of the same alleged offender by 
two or more States.

85. Lastly, surrender to the International Criminal 
Court or other international criminal tribunals was 
something entirely distinct from the obligation to extra-
dite or prosecute. Nevertheless, any interconnections 
that might arise when the two processes were being car-
ried out should be addressed, even though article 90 of 
the Rome Statute of the International Criminal Court 
governed such situations.

86. Turning to the text of draft article 1, he agreed that 
it should be worded in a simpler and more direct fashion. 
The reference to the “establishment, content, operation 
and effects” of the obligation could be deleted, as those 
subjects would be developed in later articles. On the other 
hand, draft article 1 should make it clear at the outset that 
the State on which the obligation was incumbent was the 
custodial State, not simply all States in general, and that it 
applied not to persons under its jurisdiction but to alleged 
offenders. That would avert the problem of determining 
whether the person was under the jurisdiction of the State 
or in its territory. In the definition of the custodial State, it 
might be made clear whether the obligation applied only 
when the alleged offender was in the territory of the State 
or also when he or she was under the jurisdiction of the 
State, for example, in a ship flying the flag of that State or 
in similar situations.

87. In conclusion, he thanked the Special Rapporteur 
for his excellent work and encouraged him to continue in 
the same vein.

88. Mr. GALICKI (Special Rapporteur), summing up 
the debate on his second report on the obligation to extra-
dite or prosecute (aut dedere aut judicare), expressed 
his sincere gratitude to all members of the Commission 
for their constructive and friendly criticism. His spe-
cial thanks went to the newly elected members who had 
responded to his request for comments, not only on the 
second report, but also on the preliminary report.

89. He had included in the second report many difficult 
problems and questions that had arisen, for the purpose of 
obtaining answers and suggestions, both from the mem-
bers of the Commission and, later, from the delegates to 
the Sixth Committee. Members of the Commission had 
offered a wide variety of views, remarks and suggestions 
during the debate both on the substance and on the formal 
aspects of the exercise, starting with the title and ending 

with the choice of the final form to be given to the Com-
mission’s work.

90. As to the title, the notion of an “obligation” seemed 
to prevail over that of a “principle”. Accordingly, he 
agreed that, at least for the present, the title should be 
retained as currently formulated. Indeed, an “obligation” 
aut dedere aut judicare seemed to provide safer ground 
for continuing further constructive analysis than did a 
“principle”. It did not, of course, exclude the possibility, 
and even the necessity, of considering the parallel ques-
tion of the right of States to extradite or prosecute as a 
kind of a sui generis counterbalance to that obligation.

91. Some doubts had been expressed as to the use of 
the Latin formula “aut dedere aut judicare”, and par-
ticularly with regard to the “judicare” element, which 
did not precisely reflect the scope of the term “pros-
ecute”. While he agreed with those remarks, he thought 
it premature at that stage to concentrate on the precise 
formulation of the terms. In the preliminary report, he 
had reviewed the various terms used at different peri-
ods of the development of the obligation, starting with 
Grotius’s famous phrase “punire”. The precise meaning 
and exact scope of the term “judicare”, which was the 
one now generally used, should be defined in the future 
draft article 2, “Use of terms”, as should the other terms 
as used for the purposes of the draft articles. The total 
elimination of the Latin origin of the obligation in ques-
tion would not be appropriate, since it persisted both in 
legislative practice and in the doctrine.

92. The debate in the Commission had generally focused 
on three main problems: first, how to approach the topic 
from the standpoint of the sources of the obligation; sec-
ond, what kind of interrelationship, if any, between the 
obligation aut dedere aut judicare and the concept of uni-
versal jurisdiction should be accepted for the purposes 
of the draft; and, third, how the limits of the obligation’s 
scope and of the application of the future draft should be 
established. Although those questions had already been 
posed at the previous session, members’ views had been 
significantly clarified during the debate at the current 
session.

93. As to the first question, although there was a general 
consensus that treaty provisions existed which could be 
considered an incontrovertible source of the obligation aut 
dedere aut judicare, there seemed to be a growing inter-
est among members in the possibility of also recognizing 
a customary basis for the obligation, at least with regard 
to some categories of crimes such as the most serious 
crimes recognized under customary international law. He 
conceded that, in giving examples of such crimes, he had 
omitted crimes against the peace and security of mankind. 
But he was pleased to note that one member of the Com-
mission had added that category to those which could be 
considered as a possible background for the application 
of the obligation.

94. At the previous session, members of the Commis-
sion had been much more cautious with regard to the 
question whether the obligation had a customary basis. 
Now, their attitude seemed generally more permissive, 
although he acknowledged the warnings from many 
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members that such a conclusion should be based only 
on a very solid analysis of the international, legislative 
and judicial practice of States. As one member had cor-
rectly stressed, for that purpose it was necessary to ascer-
tain both the practice and opinio juris of a large number 
of States. Therefore, it seemed worthwhile to continue 
requesting States to provide information, either directly 
from Governments or through their delegates to the Sixth 
Committee, although the latter’s contribution had been 
criticized by some members.

95. The growing number of responses to the request 
contained in Chapter III of the Commission’s report on 
the work of its fifty-eighth session in 2006 justified a cer-
tain optimism as to the likelihood of sufficient representa-
tive information being received from States in time for 
inclusion in the third report, to be submitted in 2008.

96. As to the second question, concerning universal 
jurisdiction, an evolution could also be seen as com-
pared to the position taken by members the previous 
year. Then, the prevailing opinion had been that the 
relationship between the obligation to extradite or pros-
ecute and the principle of universal jurisdiction should 
be given very careful treatment, and that the distinction 
between universal jurisdiction and the obligation aut 
dedere aut judicare should be clearly drawn. During the 
current session, however, a more permissive approach 
had been taken by a large number of members. It had 
been suggested that the two institutions should be stud-
ied in parallel, and that universal jurisdiction needed to 
be analysed in order to determine whether and, if so, 
where, that basis for jurisdiction might overlap with the 
obligation aut dedere aut judicare. He agreed with those 
suggestions, especially in the light of the interesting con-
clusions referred to by one member and contained in the 
resolution adopted by the Institute of International Law 
in 2005 in Krakow, entitled “Universal criminal jurisdic-
tion with regard to the crime of genocide, crimes against 
humanity and war crimes”.372 A mutual relationship, and 
to some extent an interdependence, between universal 
jurisdiction and the obligation aut dedere aut judicare 
had been clearly revealed in that resolution. However, he 
was convinced that the main focus of the Commission’s 
consideration should remain the obligation to extradite 
or prosecute and that it should not be dominated by the 
question of universal jurisdiction.

97. Coming to the third question, concerning the 
scope of application of the draft articles and, as some 
members had suggested, the scope of the obligation aut 
dedere aut judicare, he agreed with the view that the 
two components of the obligation should not be treated 
as alternatives, but that the interrelationship and interde-
pendence of the two elements—dedere and judicare—
should be carefully and thoroughly analysed, preferably 
in the third report, which would also consider the spe-
cific characteristics of both elements and the conditions 
necessary for their application. Taking into account the 
opinions expressed by most members of the Commis-
sion, he would consider withdrawing his initial proposal 
for a possible “triple alternative” and would instead try 

372 Institute of International Law, Yearbook, vol. 71, Part II, Session 
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to present and analyse possible specific situations relat-
ing to the surrender of persons to the International Crim-
inal Court which might have an impact on the obligation 
aut dedere aut judicare. However, he was not fully 
convinced that the time element in the proposed draft 
article 1 dealing with the scope of application should 
be treated in a unified way, without any differentiation 
between the periods relating to the establishment, opera-
tion and effects of the obligation in question.

98. Many members had suggested referring draft arti-
cle 1 to the Drafting Committee for further elaboration. In 
principle, he was not opposed to that suggestion, but for 
practical reasons he would suggest instead that it should 
be referred to the Drafting Committee along with some 
other draft articles which he was planning to present at the 
next session. A small group of draft articles could more 
easily be considered by the Drafting Committee, taking 
into account possible interdependences between them. He 
had made a number of substantive suggestions concerning 
such future articles in the final part of his second report, 
and they seemed to have been fairly favourably received 
by the members of the Commission.

99. In view of the very full participation in the debate 
and owing to time constraints, he had been able to touch 
only on the most important general problems and ques-
tions raised. He could assure members that all remarks, 
views and comments, positive as well as critical, had 
been carefully noted and would be taken into account 
in the next report. He wished to express once more his 
deep gratitude to all members of the Commission for their 
valuable assistance and friendly help in his work on the 
obligation aut dedere aut judicare, which, thanks to them, 
would be of a better standard and much more effective. 
He was equally grateful to the Secretariat for assisting 
him in gathering appropriate materials and in preparing 
his two reports.

100. The CHAIRPERSON said that if he heard no 
objection, he would take it that, as recommended by the 
Special Rapporteur, the Commission wished to leave draft 
article 1 in abeyance pending the submission of further 
draft articles at the next session.

It was so decided.

Expulsion of aliens (concluded)* (A/CN.4/577 
and Add.1–2, sect. E, A/CN.4/581)

[Agenda item 7]

Progress rePort bY the ChairPerson 
of the drafting Committee

101. Mr. YAMADA (Chairperson of the Drafting Com-
mittee), introducing the third report of the Drafting Com-
mittee to the current session of the Commission, said that 
unlike the two previous reports, it was simply an oral pro-
gress report, and was devoted to the topic “Expulsion of 
aliens”.

* Resumed from the 2944th meeting.
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102. At its 2926th meeting, the Commission had referred 
draft articles 1 and 2 proposed by the Special Rapporteur 
in his second report,373 as later revised, to the Drafting 
Committee. At its 2944th meeting, the Commission had 
also referred to the Drafting Committee draft articles 3 
to 7, contained in the Special Rapporteur’s third report 
(A/CN.4/581).

103. The Drafting Committee had held three meetings, 
on 26, 30 and 31 July 2007. While it had made good pro-
gress in its consideration of the draft articles, it had been 
unable to complete its work. Some of the articles that it 
had adopted had a bearing on the draft articles still to be 
considered. It had therefore been decided that the draft 
articles provisionally adopted thus far should remain in 
the Drafting Committee until it completed its work. That 
would afford it the flexibility to revisit all those draft arti-
cles once it had a full picture of the content of all the draft 
articles referred to it at the present session.

104. He wished to pay tribute to the Special Rapporteur, 
whose mastery of the subject, guidance and cooperation 
had greatly facilitated the Drafting Committee’s work. He 
also thanked the members of the Drafting Committee for 
their active participation and valuable contributions to the 
successful outcome.

105. The Drafting Committee had been able to make 
progress at three levels of generality. First, it had been 
able to reach agreement on several texts of parts of draft 
articles, including on the deletion of certain proposed 
texts. Secondly, it had decided to retain certain provisions 
in square brackets, on the understanding that it would 
examine them at a later stage in light of the treatment to 
be given to certain articles that had already been proposed 
or of whether the terms in question would be used in the 
draft articles at all. Thirdly, it had begun but been unable 
to complete discussion on some draft articles, although 
several alternative texts had been proposed.

106. Regarding the agreement reached on several texts 
of draft articles, including on the deletion of certain texts, 
the Drafting Committee had provisionally adopted texts 
of parts of draft articles 1 and 2, relating to scope and use 
of terms respectively. It would, however, revisit draft arti-
cle 1, on scope, once it became clear how questions relat-
ing to expulsion of nationals, including questions of dual 
and multiple nationality, would be dealt with. With regard 
to draft article 2, the Drafting Committee had been able to 
reach agreement on the use of the terms “expulsion” and 
“alien” for the purposes of the draft articles. The definition 
of “expulsion” comprised a formal act (acte juridique) 
and conduct attributable to a State by which an alien was 
compelled to leave the territory of that State. The various 
elements would be further developed in the commentary, 
including the question of intention in the case of conduct 
consisting of an omission.

107. In view of the inclusion of conduct in the definition 
of expulsion, the Drafting Committee had not seen any rea-
son for retaining the definition of “conduct” proposed by 
the Special Rapporteur in the light of the debate in plenary. 
The definition of “expulsion” did not include extradition 

373 Yearbook … 2006, vol. II (Part One), document A/CN.4/573.

to another State or surrender to an international criminal 
court. The definition of “alien” omitted the phrase “except 
where the legislation of that State provides otherwise”, 
which had been intended to safeguard the interests of those 
aliens who had acquired certain protected rights. That mat-
ter would be dealt with in the commentary. As the definition 
was linked with paragraph 2 of draft article 1, which was 
pending, the Drafting Committee might have to return to 
it later. In addition to deleting the definition of “conduct”, 
the Drafting Committee had deleted the definition of “terri-
tory”. It had been felt generally that the proposed definition 
might give rise to more problems than it solved. A more 
detailed description of the discussion on these issues would 
be given at the appropriate time.

108. The Drafting Committee had decided to place square 
brackets around draft article 1, paragraph 2. That provision, 
regarding aliens of particular relevance for the purposes of 
the draft articles, had a bearing on the definition of “alien” 
in draft article 2 and needed to be addressed at a later stage, 
once the Drafting Committee had decided further to clarify 
the scope of the draft articles through an inclusionary or 
exclusionary provision or a combination thereof. A new 
draft article addressing the exclusionary aspects of the mat-
ter had been proposed by the Special Rapporteur, but no 
definitive conclusions had been reached on it.

109. The Drafting Committee had also decided to exam-
ine the definition of “frontier” at a later stage when it would 
become clearer from the other draft articles whether such 
a definition was required. The understandings reached 
on texts or their deletion and on putting square brackets 
around certain provisions had been reflected in a confer-
ence room paper.374

110. Turning to provisions on which the Drafting Com-
mittee had been able to have some preliminary discus-
sion without reaching a conclusive decision, he said, 
first, that in the light of the discussion on draft article 1, 
paragraph 2, the Special Rapporteur had proposed a new 
draft article which sought to exclude from the application 
of the draft those aliens whose departure from the terri-
tory of a State might be governed by special rules of inter-
national law. That provision was intended to cover aliens 
with special privileges and immunities and members of 
armed forces. The discussions in the Drafting Committee 
had resulted in alternative texts.

111. Secondly, the Drafting Committee had begun dis-
cussions on draft article 3, but had been unable to com-
plete them owing to lack of time. The Special Rapporteur 
had proposed a text that sought, in part, to combine the 
original paragraphs 1 and 2. The texts proposed in rela-
tion to those draft articles on which discussions had been 
incomplete had been reflected in a conference room docu-
ment, together with draft articles 4 to 7, which the Draft-
ing Committee had not had an opportunity to discuss.

112. He hoped that the Commission would wish to take 
note of the progress made so far, which should assist the 
Drafting Committee in continuing its work on the topic at 
the following session.

374 Unpublished.
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113. The CHAIRPERSON said that if he heard no 
objection, he would take it that the Commission wished to 
take note of the progress report by the Chairperson of the 
Drafting Committee.

It was so decided.

Shared natural resources (concluded)* (A/CN.4/577 
and Add.1–2, sect. A, A/CN.4/580, A/CN.4/L.717)

[Agenda item 2]

rePort of the working grouP

114. Mr. CANDIOTI (Chairperson of the Working 
Group), introducing the report of the Working Group 
(A/CN.4/L.717), said that at its 2920th meeting, on 
16 May 2007, the Commission had decided to establish 
a Working Group on shared natural resources to assist 
the Special Rapporteur in formulating a future work pro-
gramme, taking into account the views expressed in the 
Commission on the Special Rapporteur’s fourth report. 
The Working Group had held four meetings and had dealt 
with three issues, namely, the substance of the draft arti-
cles on the law of transboundary aquifers adopted on first 
reading;375 the final form that the draft articles should 
take; and issues involved in the consideration of oil and 
gas. Paragraphs 4 to 7 of the report of the Working Group 
reflected its deliberation on those matters.

115. It had been recognized that the draft articles 
adopted on first reading had already been submitted to 
States for comments. The comments made in the Work-
ing Group on the substance and form of the draft arti-
cles had been understood to be of an informal character, 
intended to assist the Special Rapporteur in considering 
future work on the topic. The Working Group had also 
exchanged views regarding the future consideration of 
shared oil and gas resources. It had been agreed, as a 
first step, that a questionnaire on State practice would 
be prepared for circulation to Governments. That meas-
ure would be accompanied by an effort by the Secre-
tariat to identify expertise within the United Nations 
system to provide the necessary scientific and technical 
background information for further consideration of the 
subject. So far, preliminary contacts had been estab-
lished with the United Nations Environment Programme 
(UNEP), whose Division of Technology, Industry and 
Economics was based in Paris, and with the United 
Nations Economic Commission for Europe.

116. It was his hope that the Commission would wish 
to take note of the report of the Working Group. He 
expressed appreciation to all the members of the Work-
ing Group for their useful contributions, to the Special 
Rapporteur for his diligence and helpful guidance, and 
to the Secretariat for its very efficient assistance to the 
Working Group.

* Resumed from the 2931st meeting.
375 For the text of the draft articles on the law of transboundary 

aquifers adopted on first reading by the Commission and the 
commentaries thereto, see Yearbook … 2006, vol. II (Part Two), Chap. 
VI, sect. C, pp. pp. 91 et seq., paras. 75–76.

117. The CHAIRPERSON said that, if he heard no 
objection, he would take it that the Commission wished 
to take note of the report of the Working Group on shared 
natural resources.

It was so decided.

The meeting rose at 12.50 p.m.

2948th MEETING

Monday, 6 August 2007, at 10.10 a.m.

Chairperson: Mr. Edmundo VARGAS CARREÑO 
(Vice-Chairperson)

Present: Mr. Candioti, Mr. Comissário Afonso, 
Mr. Dugard, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, 
Mr. Kolodkin, Mr. McRae, Mr. Nolte, Mr. Perera, Mr. Sab-
oia, Mr. Singh, Mr. Valencia-Ospina, Mr. Vasciannie, 
Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Mr. Yamada.

Draft report of the Commission on the 
work of its fifty-ninth session

Chapter V. Shared natural resources (A/CN.4/L.709 and Add.1)

1. The CHAIRPERSON invited the members of the 
Commission to consider chapter V of the draft report on 
shared natural resources.

A. Introduction (A/CN.4/L.709)

Paragraphs 1 to 3

Paragraphs 1 to 3 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session

Paragraphs 4 to 11 

Paragraphs 4 to 11 were adopted.

Paragraph 12

2. Ms. ESCARAMEIA proposed that the wording of 
the first sentence should be amended to read: “Pollution 
in relation to oil and natural gas stored in reservoir rock 
itself seemed to be minimal.”

Paragraph 12, as amended, was adopted.

Paragraphs 13 and 14

Paragraphs 13 and 14 were adopted.

Paragraph 15

Paragraph 15 was adopted, subject to a minor drafting 
change.
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Paragraph 16

3. Following a discussion in which Mr. McRAE, 
Mr. SABOIA and Mr. VASCIANNIE took part, it was 
proposed that, in the second sentence, the words “prevari-
cate on” should be replaced by the word “ask”.

It was so decided.

4. Following a discussion in which Ms. ESCARA-
MEIA, Mr. NOLTE, Mr. YAMADA and the CHAIR- 
PERSON took part, it was decided that the Secretariat 
would amend the wording of paragraph 16 to reflect the 
fact that, during the debate in plenary, some members of 
the Commission had also stated that, in accordance with 
the relevant General Assembly resolutions, the Commis-
sion had been entrusted with the task of discussing the 
question of oil and natural gas, which was part of the topic.

Paragraph 16, as amended, was adopted. 

Paragraphs 17 to 19

Paragraphs 17 to 19 were adopted.

Paragraph 20

5. Mr. PERERA proposed that, in the first sentence, the 
words “Some members” should be replaced by the words 
“The members”.

Paragraph 20, as amended, was adopted. 

Paragraphs 21 to 23

Paragraphs 21 to 23 were adopted.

Section B, as amended, was adopted.

Document A/CN.4/L.709, as amended, was adopted, 
subject to the insertion of section C, entitled “Shared 
natural resources: report of the Working Group”(A/
CN.4/L.709/Add.1). 

Chapter VIII. Responsibility of international organizations (A/
CN.4/L.713 and Add.1–3)

6. The CHAIRPERSON invited the Commission to 
begin its consideration of chapter VIII of the draft report 
on responsibility of international organizations.

A. Introduction (A/CN.4/L.713)

Paragraphs 1 to 3

Paragraphs 1 to 3 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session

Paragraphs 4 to 15

Paragraphs 4 to 15 were adopted.

Paragraph 16

7. Mr. HMOUD recalled that it was the Special Rap-
porteur who had prepared the supplementary draft article 
submitted to the Drafting Committee and paragraph 16 
should therefore be amended by adding the following 
sentence before the last sentence: “The Special Rappor-
teur then submitted a different supplementary draft article 
on the same question.” The last sentence of paragraph 16 
should therefore be amended to read: “… the Commission 
referred the supplementary draft article submitted by the 
Special Rapporteur to the Drafting Committee.”

Paragraph 16, as amended, was adopted.

Paragraphs 17 and 18

Paragraphs 17 and 18 were adopted, on the under-
standing that the numbers would be filled in by the 
Secretariat.

Section B, as amended, was adopted.

8. The CHAIRPERSON said that the Commission 
would continue its consideration of chapter VIII when 
documents A/CN.4/L.713/Add.2–3 had become available.

Chapter I. Organization of the session (A/CN.4/L.710)

9. The CHAIRPERSON invited the members of the 
Commission to consider chapter I of the draft report.

Paragraphs 1 to 4 

Paragraphs 1 to 4 were adopted.

Paragraph 5

10. Ms. ESCARAMEIA said that the names of Mr. Can-
dioti and Mr. Gaja should be added to the list of members 
of the Planning Group.

Paragraph 5, as amended, was adopted.

Paragraphs 6 and 7

Paragraphs 6 and 7 were adopted.

Paragraph 8

11. Mr. NOLTE said that the names of the members of 
the Working Group on the most-favoured-nation clause 
should be indicated. He therefore proposed that they 
should be added.

Paragraph 8, as amended, was adopted.

Paragraphs 9 to 12

Paragraphs 9 to 12 were adopted.

Chapter I of the draft report, as amended, was adopted.

The meeting rose at 11.10 a.m.
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2949th MEETING

Monday, 6 August 2007, at 3 p.m.

Chairperson: Mr. Edmundo VARGAS CARREÑO 
(Vice-Chairperson)

Later: Mr. Ian BROWNLIE

Present: Mr. Brownlie, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Hassouna, Mr. Hmoud, 
Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, Mr. Pellet, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vasciannie, Mr. Vázquez-Bermúdez, Mr. Wisnu-
murti, Mr. Yamada.

Mr. Vargas Carreño (Vice-Chairperson) took the Chair.

Draft report of the Commission on the work 
of its fifty-ninth session (continued) 

Chapter VII. Effects of armed conflicts on treaties (A/CN.4/L.708 
and Corr.1 and Add.1)

A. Introduction (A/CN.4/L.708)

Paragraphs 1 to 3

Paragraphs 1 to 3 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session (A/CN.4/L.708 
and Corr.1)

Paragraph 4

Paragraph 4 was adopted.

Paragraph 5

Paragraph 5, as corrected in document A/CN.4/L.708/
Corr.1, was adopted.

Paragraphs 5 bis and 5 ter

Paragraphs 5 bis and 5 ter, contained in document A/
CN.4/L.708/Corr.1, were adopted, with an editorial cor-
rection to paragraph 5 bis proposed by Mr. McRae.

1. general remarks on the toPiC 

(a) Introduction by the Special Rapporteur 

Paragraphs 6 to 9

1. Mr. GAJA said he wished to make a general remark 
on the manner in which the discussion on the topic had 
been presented in the draft report. A similar remark that 
he had made in the past had gone unheeded. Chapter VII, 
on the effects of armed conflicts on treaties, was very 
readable but represented what might be called creative 

reporting. Chronological accuracy was obviously not 
sought in the interests of giving a clearer idea of the 
issues. However, that approach created certain distor-
tions. Since the discussion was presented according to 
subtopics, the absence of comments on some subtop-
ics might be taken as signifying that everyone agreed 
on those points. Moreover, the Special Rapporteur’s 
responses were not always reflected, perhaps suggesting 
that he had had nothing to say on certain points, which 
was not necessarily true. 

2. He suggested that at the Commission’s sixtieth ses-
sion the preparation of the draft report should be a bit less 
creative; above all, consistency amongst the various chap-
ters should be pursued. The topic of armed conflict had 
been treated in a manner entirely different from the way 
in which other topics had been dealt with. The Secretariat 
should assist the Rapporteur in adopting a reasonably uni-
form approach. 

3. In response to a question from the CHAIRPERSON, 
he said that he was not pressing for a revision of that 
chapter of the report, but simply urging the Secretariat to 
see that it was drafted differently in 2008.

Paragraphs 6 to 9 were adopted.

(b) Summary of the debate

Paragraph 10

4. Mr. PELLET said that the phrase “continued concep-
tion” in the second sentence seemed strange. He proposed 
that the word “continued” should be deleted.

Paragraph 10, as amended, was adopted.

Paragraph 11

Paragraph 11 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 12

Paragraph 12 was adopted.

2. artiCle 1. sCoPe

(a) Introduction by the Special Rapporteur

Paragraph 13

Paragraph 13 was adopted.

(b) Summary of the debate

Paragraph 14

5. Mr. PELLET, supported by Mr. CANDIOTI, said that 
the second sentence was inaccurate: the word “conflicts” 
should be replaced by “treaties”. 

6. Mr. BROWNLIE (Special Rapporteur) said he did 
not think the sense was altered but had no objection to 
that proposal.

Paragraph 14, as amended, was adopted.
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Paragraph 15

7. Mr. PELLET drew attention to the third sentence, 
which read: “It was also recalled that the Charter of the 
United Nations made reference to ‘regional arrangements’ 
… as opposed to ‘international organizations’.” While 
that was certainly true from a legal standpoint, the rea-
soning seemed incomplete. Something should be added 
to clarify the point, or else the sentence should be deleted.

8. Mr. HASSOUNA said that he himself had made the 
point that the regional arrangements covered by Chapter 
VIII of the Charter were different from other organiza-
tions. He would prefer not to delete the phrase.

9. Ms. ESCARAMEIA said that she, like Mr. Pellet, 
had had difficulty understanding the sentence. It seemed 
strange to compare regional arrangements with interna-
tional organizations. Moreover, she failed to see how the 
sentence fit in with the summary of the debate, and she 
agreed that something seemed to be missing in the logic. 
She supported the proposal to delete the sentence.

The third sentence of paragraph 15 was deleted.

Paragraph 15, as amended, was adopted.

Paragraph 16

Paragraph 16 was adopted, with an editorial correc-
tion proposed by Mr. Gaja.

Paragraph 17

Paragraph 17 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 18

Paragraph 18 was adopted.

3. artiCle 2. use of terms

(a) Introduction by the Special Rapporteur

Paragraph 19

Paragraph 19 was adopted.

(b) Summary of the debate

Paragraph 20

Paragraph 20 was adopted.

Paragraph 21

10. Mr. CAFLISCH said that in the footnote regarding 
the Tadić case, it was cited as having been decided by an 
“Appeals Chamber”, but the reference should also specify 
the court of which that Chamber was part. The case was 
extremely well known and the decision had been widely 
disseminated.

With that editorial correction, paragraph 21 was 
adopted.

Paragraph 22

11. Mr. GAJA said that as the final sentence reflected 
comments he had made, he wished to propose that the first 
part of that sentence should be amended to read: “One 
should also consider the relationship between obligations 
under a treaty and other obligations ... .” The remainder of 
the sentence, “that States … in conflicts.”, would remain 
unchanged. The footnote at the end of the paragraph 
wrongly cited the Kiel Canal Collision case: he had actu-
ally referred to the S.S. “Wimbledon” case.

Paragraph 22, as amended, was adopted.

Paragraph 23

Paragraph 23 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 24

Paragraph 24 was adopted.

4. artiCle 3. non-automatiC termination or susPension

(a) Introduction by the Special Rapporteur

Paragraph 25

Paragraph 25 was adopted.

(b) Summary of the debate

Paragraph 26

12. Mr. PELLET drew attention to the final sentence 
of the paragraph and proposed the addition of the word 
“solely” before the phrase “on the outbreak of armed con-
flict” and the word “also” before the phrase “on the likeli-
hood of ”.

Paragraph 26, as amended, was adopted.

Paragraph 27

Paragraph 27 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 28

13. Mr. PELLET said that in the final sentence, the 
French phrase “en matière d’avis d’experts” was a poor 
way of translating “in expert opinion”. He proposed that 
it should be replaced by “sur le plan doctrinal”.

14. Mr. BROWNLIE (Special Rapporteur) endorsed 
that proposal and said that in English as well, “in expert 
opinion” was not the “mot juste”. The use of the phrase 
“at the doctrinal level” would be a definite improvement.

Paragraph 28, as amended, was adopted.

5. artiCle 4. the indiCia of susCePtibilitY to termination or susPen-
sion of treaties in Case of armed ConfliCt

(a) Introduction by the Special Rapporteur

Paragraph 29

Paragraph 29 was adopted.
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(b) Summary of the debate

Paragraph 30

15. Mr. GAJA asked what was meant by the phrase “the 
interpretation of express provisions in a treaty” in the final 
sentence. 

16. Mr. McRAE said that it was he who had made that 
point during the debate. What he had meant was that if 
a treaty contained no provisions on the consequences of 
armed conflict, there was nothing to interpret. A better 
way of conveying that point might be to replace the phrase 
“the interpretation of express provisions in a treaty” with 
the words “the interpretation of the provisions of a treaty”.

17. Mr. PELLET said that he had had the same prob-
lem as Mr. Gaja. One did not necessarily interpret only 
provisions in the light of articles 31 and 32 of the 1969 
Vienna Convention: silence could also be interpreted. In 
the penultimate sentence, the words “ou trop incertain” 
(“or too uncertain”) should be inserted after the words 
“trop compliqué” (“too complicated”). 

Paragraph 30, as amended by Mr. McRae and Mr. Pel-
let, was adopted.

Paragraphs 31 and 32

18. Mr. VÁZQUEZ-BERMÚDEZ proposed that a 
new paragraph should be inserted after paragraph 32 to 
reflect a view that had been expressed during the debate 
in plenary but was not covered in the draft report. The 
new paragraph would read: “It was also suggested that in 
addition to the intention of the parties another criterion 
should be included, namely the nature of the treaty, which 
depends on its subject matter.”

19. Mr. HMOUD recalled that there had also been a 
suggestion to cite the nature of armed conflict as an addi-
tional criterion. He proposed that an appropriate reference 
to the nature of armed conflict should be included in the 
new paragraph proposed by Mr. Vázquez-Bermúdez.

20. Mr. BROWNLIE (Special Rapporteur) said that the 
point made by Mr. Vázquez-Bermúdez was already cov-
ered in paragraph 31.

21. Mr. PELLET endorsed Mr. Brownlie’s comments. It 
would make more sense to make an addition to the second 
sentence of paragraph 31 following the colon, than to add 
a new paragraph, which in any case should logically fol-
low paragraph 31 and not paragraph 32.

22. Mr. BROWNLIE (Special Rapporteur) said that 
paragraph 31 contained a long list of factors, including 
“the extent of the conflict”, which was more inclusive 
than the proposed new paragraph. 

23. Mr. VÁZQUEZ-BERMÚDEZ said that there was 
no reference in paragraph 31 to the nature of the treaty, 
which was quite different from the object of the treaty. 
He would not insist on his proposal for a new paragraph; 
however, the point that had been made in plenary must 
be reflected somewhere. If the Commission decided that 
it should be reflected in paragraph 31, he would suggest 

that the part of the second sentence which read “includ-
ing: the object of the treaty” should be reformulated to 
read “including: the nature of the treaty, which depends 
on its subject matter”.

24. Mr. SABOIA endorsed the basic thrust of the pro-
posal by Mr. Vázquez-Bermúdez and said that he would 
be in favour of an amendment to paragraph 31, if the 
Commission deemed it appropriate.

25. Ms. ESCARAMEIA said that the points made 
by Mr. Hmoud and Mr. Vázquez-Bermúdez could be 
reflected through two simple amendments to the second 
sentence of paragraph 31. First, the phrase “the extent of 
the conflict” should be expanded to read: “the nature and 
extent of the conflict”. Secondly, the phrase “including: 
the object of the treaty” should be reformulated to read: 
“including: the nature of the treaty, i.e. its subject matter; 
the object of the treaty ...”, with the remainder of the sen-
tence unchanged.

26. Mr. VÁZQUEZ-BERMÚDEZ endorsed that 
proposal.

Paragraph 31, as amended by Ms. Escarameia, was 
adopted.

Paragraph 32 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 33

Paragraph 33 was adopted.

6. artiCle 5. eXPress ProVisions on the oPeration of treaties

 artiCle 5 bis. the ConClusion of treaties during armed ConfliCt

(a) Introduction by the Special Rapporteur

Paragraphs 34 and 35

Paragraphs 34 and 35 were adopted.

(b) Summary of the debate

Paragraph 36

Paragraph 36 was adopted.

7. artiCle 6 bis. the law aPPliCable in armed ConfliCt

(a) Introduction by the Special Rapporteur

Paragraph 37

Paragraph 37 was adopted.

(b) Summary of the debate 

Paragraph 38

27. Ms. ESCARAMEIA expressed concern about the 
final clause in the first sentence, which read: “so as to 
clarify that human rights treaties were not to be excluded 
as a result of the operation of lex specialis”. Since it was 
a point that she had raised during the debate, she would 
prefer it to be reflected more accurately. She therefore 
proposed that it should be reformulate to read: “so as to 
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clarify that human rights treaties were not to be excluded 
as a result of the operation of international humanitarian 
law and that the categorization as lex specialis depended 
on the specific situation at issue”.

28. Mr. PELLET said that the reference to international 
humanitarian law would suffice, particularly since the 
question of lex specialis was already dealt with in the 
second sentence. It did not seem necessary to have two 
rather lengthy explanations of lex specialis in the same 
paragraph.

29. Mr. McRAE said that the reference to international 
humanitarian law was understandable, but that the second 
part of Ms. Escarameia’s proposed text might give rise to 
confusion. 

30. Mr. BROWNLIE (Special Rapporteur) said that 
the reference to lex specialis should be retained, since it 
related to the advisory opinion issued by the ICJ in the 
Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory case.

31. Ms. ESCARAMEIA said that, in her view, the refer-
ence to lex specialis in the first sentence was too broad: 
the Court had been referring to a specific situation. Her 
intent, however, was merely that her view, right or wrong, 
should be accurately reflected in the report.

32. Mr. KOLODKIN pointed out that several mem-
bers had referred to the Court’s advisory opinions in the 
Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory case and in the Legality 
of the Threat or Use of Nuclear Weapons case and how 
they ought to be covered in draft article 6 bis. During the 
debate, he had recalled that in both advisory opinions the 
Court had used the term lex specialis with reference to 
humanitarian law. However, he felt that the second sen-
tence of the paragraph reflected Ms. Escarameia’s views.

33. Mr. SABOIA said that there was no clear link 
between the first and second sentences. The former 
referred to one of the advisory opinions in question, 
while the latter did not. In any event, he requested that the 
second sentence should be retained as currently worded 
because it reflected his own view. Perhaps another sen-
tence could be added at the end of the paragraph to reflect 
Ms. Escarameia’s differing view. 

34. Ms. ESCARAMEIA said that she, too, had referred 
to the Court’s advisory opinions and might well have 
interpreted them differently from other members. Per-
haps, as Mr. Saboia had suggested, it would be a good 
idea to draft another sentence indicating that some mem-
bers considered that the advisory opinions in question 
did not necessarily lead to the conclusion that the law of 
armed conflict always constituted lex specialis.

35. The CHAIRPERSON suggested that, in order to 
expedite the proceedings, Ms. Escarameia, Mr. Saboia, 
Mr. Pellet and any other members who so wished should 
briefly consult with a view to reaching agreement on a 
suitable text for paragraph 38.

It was so decided.

36. Ms. ESCARAMEIA proposed that, on the basis of 
informal consultations she had just held with Mr. Hmoud 
and Mr. Saboia, the following sentence should be added 
at the end of the paragraph: “Some other members were 
of the view that the article should be deleted because the 
applicability of human rights law, environmental law or 
international humanitarian law depended on specific cir-
cumstances, which could not be subsumed under a general 
article.”

37. Mr. GAJA said that he would have difficulty accept-
ing the additional sentence proposed by Ms. Escarameia. 
The phrase “depended on specific circumstances” sug-
gested, doubtless unintentionally, that human rights law, 
environmental law and international humanitarian law 
generally did not apply.

38. Ms. ESCARAMEIA suggested that the word 
“choice” could be inserted, so that the relevant phrase 
would read “the choice of applicability of human rights 
law, environmental law or international humanitarian law 
…”. That would avoid the implication that none of the 
bodies of law in question would apply.

39. Ms. JACOBSSON said that the word “choice” 
should be avoided. On the contrary, the paragraph dealt 
with one of the few situations in international law where 
States had no choice. She agreed with Mr. Gaja, how-
ever, that the wording of the proposed additional sentence 
should be amended.

40. Mr. HMOUD said that the intention behind the pro-
posed additional sentence was to make it clear that there 
was no contradiction between the two bodies of law appli-
cable in armed conflict.

41. Mr. PELLET said that the reference to lex specialis 
at the end of the first sentence needed some explanation; 
as it stood, it was ambiguous. He therefore suggested that 
the phrase “constituted by humanitarian law” should be 
inserted after the words “lex specialis”, in keeping with 
the wording of paragraph 106 of the advisory opinion on 
Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory. By the same token, the 
word “humanitarian” should be inserted before the phrase 
“law of armed conflict” in the last sentence.

42. The CHAIRPERSON suggested that the Commis-
sion should accept the amendment proposed by Mr. Pellet 
and the addition of a new sentence worded as additionally 
proposed by Ms. Escarameia.

It was so decided.

Paragraph 38, as amended, was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 39

43. Mr. GAJA said that he had some misgivings about 
the tone of the paragraph and in particular the second 
sentence, which read: “His instructions had been to take 
into account what the International Court of Justice had 
said in its advisory opinion in the case concerning the 
Legality of the Threat or Use of Nuclear Weapons, yet he 
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now conceded that the text should also refer to the 2004 
advisory opinion on the Legal Consequences of the Con-
struction of a Wall in the Occupied Palestinian Territory.” 
Perhaps the sentence should be redrafted.

44. Mr. BROWNLIE (Special Rapporteur) said that, 
in his view, the paragraph satisfactorily reflected the 
sequence of events relating to the preparation of draft 
article 6. It might now seem redundant, since the Working 
Group had subsequently decided to delete the draft arti-
cle. However, he saw no need for any redrafting.

45. Mr. GAJA said that, in the light of those comments, 
he would not insist on any redrafting.

Paragraph 39 was adopted.

8. artiCle 7. the oPeration of treaties on the basis of the neCessarY 
imPliCation from their objeCt and PurPose

(a) Introduction by the Special Rapporteur

Paragraph 40

Paragraph 40 was adopted.

(b) Summary of the debate

Paragraph 41

46. Mr. PELLET said that the words in brackets at the 
end of the penultimate sentence should be converted into 
a footnote.

Paragraph 41, as amended, was adopted.

Paragraph 42

Paragraph 42 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 43

Paragraph 43 was adopted.

9. artiCle 8. mode of susPension or termination

(a) Introduction by the Special Rapporteur

Paragraph 44

Paragraph 44 was adopted.

(b) Summary of the debate

Paragraph 45

47. Mr. GAJA noted that there were no concluding 
remarks by the Special Rapporteur on draft articles 8 
or 9. The Commission’s “creative reporting” approach 
would seem to demand some response to the debate from 
the Special Rapporteur, unless the intention was for the 
reader to interpret what lay behind the Special Rappor-
teur’s silence.

48. Ms. ESCARAMEIA said that the paragraph failed 
to reflect one aspect of the topic that had been discussed 
at length in the Commission. She therefore proposed that 
a sentence should be added at the end of the paragraph, 

to read: “Some members also stated that the procedure 
foreseen in article 65 et seq. of the Vienna Convention 
on the Law of Treaties could not be applicable to situa-
tions of armed conflict, in which the procedure should be 
simpler.”

49. Mr. BROWNLIE (Special Rapporteur) said that he 
had no objection to the proposed amendment. That point 
of view had been expressed and should be reflected in the 
report.

50. Mr. CAFLISCH said that the discussion had dealt 
with a point that had yet to be resolved and should indeed 
be reflected in the report. He suggested, however, that the 
words “would not … be applicable” should be amended 
to read “might not … be applicable”.

51. Mr. McRAE suggested that the words “in which” 
should be replaced by the words “for which”.

Paragraph 45, as amended, was adopted.

10. artiCle 9. the resumPtion of susPended treaties

(a) Introduction by the Special Rapporteur

Paragraph 46

Paragraph 46 was adopted.

(b) Summary of the debate

Paragraph 47

Paragraph 47 was adopted.

11. artiCle 10. effeCt of the eXerCise of the right to indiVidual or 
ColleCtiVe self-defenCe on a treatY

(a) Introduction by the Special Rapporteur

Paragraph 48

Paragraph 48 was adopted.

(b) Summary of the debate

Paragraph 49

Paragraph 49 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 50

52. Mr. BROWNLIE (Special Rapporteur) said that 
he wished to recast the final phrase, “uncharted juridical 
territory”, which was a mixed metaphor: territory was 
“mapped” rather than “charted”. In response to a sugges-
tion by Mr. McRae, he said that the phrase should read 
“uncharted juridical seas” rather than “uncharted juridical 
waters”.

53. Mr. PELLET said that the Special Rapporteur 
had not, as stated in the first sentence of the paragraph, 
“recalled” the general view but had “noted” it. 

Paragraph 50, as amended by Mr. Brownlie (Special 
Rapporteur) and Mr. Pellet, was adopted.
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12. artiCle 11. deCisions of the seCuritY CounCil

artiCle 12. status of third states as neutrals

artiCle 13. Cases of termination or susPension

artiCle 14. the reViVal of terminated or susPended treaties

(a) Introduction by the Special Rapporteur

Paragraph 51

54. Mr. McRAE said that the third sentence lacked a 
main verb. He suggested that it should be reworded to 
read: “The point was that the issue of neutrality had not 
been ignored; it was just that the draft articles were to be 
without prejudice.”

Paragraph 51, as amended, was adopted.

(b) Summary of the debate

Paragraph 52

55. Mr. PELLET said that two aspects of the paragraph 
gave rise to concern. First, he could see no reason why 
Chapter VII of the Charter of the United Nations should 
not be given its proper title, which was “Action with 
Respect to Threats to the Peace, Breaches of the Peace, 
and Acts of Aggression”. The Commission should not 
tinker with the original wording. Secondly, the mean-
ing of the penultimate sentence as currently worded was 
obscure. He therefore suggested that the phrase “in the 
case of a topic specifically concerned with the effect of 
armed conflicts on treaties” should be inserted after the 
word “insufficient”.

Paragraph 52, as amended, was adopted.

Paragraph 53 

Paragraph 53 was adopted.

Paragraph 54

56. Mr. BROWNLIE (Special Rapporteur) said that his 
view was that a fundamental change of circumstances 
following the outbreak of armed conflict between States 
parties to a treaty belonged to a different area of law; he 
had never said that the outbreak of armed conflict could 
not constitute a fundamental change of circumstances or 
a supervening impossibility of performance. He resented 
being misrepresented on such a basic question of law.

Paragraph 54 was deleted.

Paragraph 55

Paragraph 55 was adopted.

(c) Special Rapporteur’s concluding remarks

Paragraph 56

Paragraph 56 was adopted.

Section B, as amended, was adopted.

Mr. Brownlie took the Chair.

Chapter VIII. Responsibility of international organizations (con-
tinued) (A/CN.4/L.713 and Add.1–3)

C. Text of the draft articles on responsibility of international 
organizations provisionally adopted so far by the Commission 
(A/CN.4/L.713/Add.1–3)

1. teXt of the draft artiCles

Paragraph 1

Paragraph 1 was adopted.

2. teXt of the draft artiCles with Commentaries thereto adoPted bY 
the Commission at its fiftY-ninth session

Paragraph 2

Paragraph 2 was adopted.

Commentary to the chapeau of Part Two (Content of the international 
responsibility of an international organization)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

The commentary to the chapeau of Part Two (Content 
of the international responsibility of an international or-
ganization) was adopted.

Chapter I. General principles

Commentary to draft article 31 (Legal consequences of an internation-
ally wrongful act)

Paragraph (1)

57. Mr. VALENCIA-OSPINA asked whether it was 
necessary to number the paragraph, as there was only one.

58. The CHAIRPERSON replied that it was unnecessary.

The commentary to draft article 31, as amended, was 
adopted.

Commentary to draft article 32 (Continued duty of performance)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

59. Mr. PELLET said that paragraph (2) was too suc-
cinct, since the last sentence merely stated “This will 
depend on the character of the obligation concerned.” For 
its meaning to be clear to the reader, the sentence should 
at the very least indicate which obligations could still be 
performed after a breach and which could not. An example 
of relevance to the article should be provided, as had been 
done in paragraph (4) of the commentary to article 33, but 
given the paucity of practice, a theoretical example would 
suffice. It was awkward to have such insubstantial com-
mentaries, and he therefore asked the Special Rapporteur 
to find some examples.

60. Mr. GAJA (Special Rapporteur) said that the com-
mentaries could be lengthened if the Commission so 
wished. He would look at the commentaries to the cor-
responding draft articles on the responsibility of States 
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for internationally wrongful acts376 in order to see if they 
offered any examples and, if they did, he would adapt 
them. If they did not provide any examples, he would sub-
mit that Mr. Pellet’s remark had been made five years too 
late. Personally, he would prefer to retain the commentary 
as it stood rather than possibly stating the obvious.

61. The CHAIRPERSON suggested that after the Spe-
cial Rapporteur had consulted the commentaries to the 
draft articles on the responsibility of States for interna-
tionally wrongful acts, he should report back briefly to the 
Commission at the following meeting.

Paragraphs (3) and (4)

Paragraphs (3) and (4) were adopted.

Commentary to draft article 33 (Cessation and non-repetition)

Paragraphs (1) to (6)

Paragraphs (1) to (6) were adopted.

The commentary to draft article 33 was adopted.

Commentary to draft article 34 (Reparation)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

Paragraphs (3) and (4)

62. Mr. PELLET took issue with the phrase “Ce fait révèle 
l’insuffisance …” in the French version of paragraph (3). 
The corresponding phrase “This fact points to …” in the 
English was somewhat better. In his opinion, it would be 
more apt in the French version to use the expression “Ce 
fait résulte de l’insuffisance …” (“This fact results from the 
inadequacy ...”). In addition, the French version of the last 
sentence in that paragraph was incomprehensible. In his 
view, the legal consequences to which it referred were those 
deriving from the organization’s responsibility. Even if rep-
etition was normally shunned in French, it would be clearer 
if the sentence spoke of the “conséquences juridiques de sa 
responsabilité” (“legal consequences of its responsibility”). 
Furthermore, paragraphs (3) and (4) should be inverted, 
because paragraph (4) concerned the actual principle of 
reparation and should therefore precede paragraph (3), 
whereas paragraph (3) concerned the implementation of 
the principle and ought to follow paragraph (4).

63. Mr. GAJA (Special Rapporteur) said that in English 
the words “results from” would be too strong; he there-
fore suggested the phrase “This fact is linked to the inade-
quacy …”. He agreed that it would be judicious to amend 
the last part of the last sentence of paragraph (3) so that it 
referred to the “legal consequences of the responsibility 
that it incurs under international law”. On the other hand, 
he considered it inadvisable to invert paragraphs (3) and 
(4), as the argument regarding ex gratia compensation in 
paragraph (4) stood in opposition to what had been said 
in paragraph (3). Of course, it would be possible to ignore 
ex gratia compensation entirely, but none of the Commis-
sion members had deemed such action wise because the 
draft articles under consideration had to take into account 

376 Yearbook … 2001, vol. II (Part Two) and corrigendum, 
commentary to draft article 29, p. 88.

the fact that some international organizations had inad-
equate funds while others were very generous. He there-
fore considered that the order of the paragraphs in the 
commentary should be left unchanged, but would bow to 
the Commission’s decision on the matter.

64. Mr. PELLET requested clarification of the meaning 
of “indique le contraire” and “point in a different direc-
tion”, because he did not see why the fact that international 
organizations sometimes granted ex gratia compensation 
would exempt them from the legal consequences of their 
responsibility; that was a non sequitur. The opposite would 
be that they were bound to provide compensation. Since 
full reparation was the subject of paragraph (2), paragraph 
(4) would make sense if it followed paragraph (2), but as it 
stood paragraph (4) was ambiguous.

65. The CHAIRPERSON agreed that Mr. Pellet had 
some justification for stating that paragraph (4) was 
unclear.

66. Mr. McRAE said that part of the difficulty lay in 
the fact that the “different direction” related to the first 
and, possibly, second sentence of paragraph (3) rather 
than to the third sentence of that paragraph. He therefore 
suggested that recasting the last sentence of paragraph (3) 
to read “However, that inadequacy cannot exempt an or-
ganization from the legal consequences that result from 
its responsibility under international law” would avoid 
the problematical phrase “legal consequences that it 
incurs” while conveying the desired meaning. He further 
suggested that the difficulty posed by paragraph (4) could 
be surmounted by running its two sentences together so 
that they read: “The fact that international organizations 
sometimes grant compensation ex gratia is not due to an 
abundance of resources …”.

67. Mr. GAJA (Special Rapporteur) said that he could 
accept Mr. McRae’s suggestions but would still prefer, 
in the second sentence in paragraph (3), the expression 
“linked to” rather than “results from”.

Paragraphs (3) and (4), as amended, were adopted.

Paragraphs (5) and (6)

Paragraphs (5) and (6) were adopted.

The commentary to draft article 34, as amended, was 
adopted.

Commentary to draft article 35 (Irrelevance of the rules of the 
organization)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

68. Mr. McRAE said that “suffer exceptions” should be 
replaced by “admit of exceptions”.

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

The commentary to draft article 35, as amended, was 
adopted.



 2950th meeting—7 August 2007 253

Commentary to draft article 36 (Scope of international obligations set 
out in this Part)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

Paragraph (5)

69. Mr. PELLET said that the inclusion of the word 
“likely” in the last sentence of the paragraph was indicative 
of an excessively cautious approach: the issues of interna-
tional responsibility arising in the context of employment 
were certainly similar to those examined in the draft. He 
asked if any of the draft articles actually stipulated that an 
international organization was exempt from responsibility 
vis-à-vis its staff. The radical statement contained in para-
graph (5) had been a shattering revelation, especially as 
in some of his reports the Special Rapporteur had rightly 
quoted examples of the abundant case law of international 
administrative tribunals.

70. Mr. GAJA (Special Rapporteur) expressed surprise 
at Mr. Pellet’s comment because, as paragraph (4) made 
clear, article 36, paragraph 2, was calqued on article 33, 
paragraph 2, of the draft articles on responsibility of 
States for internationally wrongful acts.377 That point had 
been discussed both in plenary and in the Drafting Com-
mittee. Part One of the draft articles dealt with the respon-
sibility of international organizations in general, while 
Part Two and Part Three would cover only such obliga-
tions of international organizations as arose from interna-
tionally wrongful acts towards States, other international 
organizations or the international community as a whole. 
The limitation had been established for reasons which had 
been fully explained. That was why it was probably more 
accurate not to make any reference to an international 
organization’s responsibility towards its staff. The words 
“likely to be” had been included because the Commis-
sion had not analysed that matter and the draft articles 
and commentaries thereto did not deal with questions of 
employment. Assertions must not be made unless they 
were supported by proof, and that was the reason for the 
cautious tone of the sentence. Nevertheless, as it would 
not be too bold to say “are similar to”, he could accept the 
deletion of “are likely to be”. He was not, however, pre-
pared to reopen the question of whether the Commission 
should include employment issues in the draft articles.

71. Mr. PELLET said that, although he had been con-
vinced by most of the Special Rapporteur’s reply, the para-
graph should nevertheless be amended because it was too 
late to make such a bald statement. He suggested that the 
sentence should read: “It emerges from article 36, para-
graph 2, that the consequences of these breaches are not 
covered by the draft; certain issues of international respon-
sibility arising in the context of the international civil ser-
vice are very similar to those examined in the draft.” That 
wording would make sense and would be consistent with 
the idea that the draft articles on responsibility of States 
for internationally wrongful acts were not being called into 
question. While he had been persuaded by the Special Rap-
porteur’s argument, he would prefer not to beg the ques-
tion by omitting an express reference to the relevant article. 

377 Ibid., pp. 28 and 94.

Lastly, he once again urged the deletion of the phrase “likely 
to be”, since he was familiar with the branch of law in ques-
tion and he saw no reason for such a defensive attitude.

72. Mr. GAJA (Special Rapporteur) repeated that he 
was prepared to delete “likely to be” but said that he had 
not quite grasped Mr. Pellet’s first proposal. The purpose 
of the paragraph in question was to explain the text of the 
article. It should not imply that what was said in Part Two 
with regard to States or other organizations would neces-
sarily apply to natural persons.

73. Mr. PELLET drew attention to the fact that arti-
cle 1, on the scope of the draft articles, stated that the 
draft articles applied to the international responsibility of 
an international organization for an act that was wrongful 
under international law. It excluded responsibility vis-à-
vis officials or staff only in article 36, paragraph 2. While 
he agreed with the explanation of that exclusion provided 
by the Special Rapporteur, namely that the draft articles 
on the responsibility of international organizations should 
not diverge from those on State responsibility, he still did 
not concur with the wording of the last sentence of para-
graph (5) and thought that it should be amended in the 
manner he had proposed.

74. The CHAIRPERSON suggested that the Special 
Rapporteur should prepare a proposal which would sat-
isfy Mr. Pellet and submit it to the Commission at the next 
meeting.

The meeting rose at 5.55 p.m.

2950th MEETING

Tuesday, 7 August 2007, at 10 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Nolte, Mr. Pellet, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez-Ber-
múdez, Mr. Wisnumurti, Mr. Yamada.

Draft report of the Commission on the work 
of its fifty-ninth session (continued)

Chapter VIII. Responsibility of international organizations (con-
tinued) (A/CN.4/L.713 and Add.1–3)

C. Text of the draft articles on responsibility of international 
organizations provisionally adopted so far by the Commission 
(continued) (A/CN.4/L.713/Add.1–3)

2. teXt of the draft artiCles with Commentaries thereto adoPted bY 
the Commission at its fiftY-ninth session (continued)

1. The CHAIRPERSON recalled that two questions 
had been left in abeyance during the adoption of the 
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commentaries contained in the addendum to the chap-
ter on responsibility of international organizations (A/
CN.4/L.713/Add.1): paragraph (2) of the commentary 
to draft article 32 and paragraph (5) of the commentary to 
draft article 36. The Special Rapporteur had indicated that 
he would check the corresponding article of the draft arti-
cles on responsibility of States for internationally wrongful 
acts and that he would meet with Mr. Pellet to final-
ize new wording for the last sentence of paragraph (5) of 
the commentary to draft article 36.

Commentary to draft article 32 (Continued duty of performance) 
(concluded)

Paragraph (2) (concluded)

2. Mr. GAJA (Special Rapporteur), referring to para-
graph (2) of the commentary to draft article 32, proposed 
that the words “and of the breach” should be inserted at 
the end of the second sentence and that a third sentence 
should be added, to read: “Should, for instance, an inter-
national organization be under the obligation to transfer 
some persons or property to a certain State, that obligation 
could no longer be performed once those persons or that 
property have been transferred to another State in breach 
of the obligation.”

Paragraph (2) of the commentary to draft article 32, as 
amended, was adopted.

The commentary to draft article 32, as amended, was 
adopted.

Commentary to draft article 36 (Scope of international obligations set 
out in this Part) (continued)

Paragraph (5) (continued)

3. Mr. GAJA (Special Rapporteur) said that the last 
sentence of paragraph (5) of the commentary to draft 
article 36 should be amended to read: “While the conse-
quences of these breaches, as stated in paragraph (1), are 
not covered by the draft, certain issues of international 
responsibility arising in the context of employment are 
arguably similar to those that are examined in the draft.”

Chapter IV. Reservations to treaties (A/CN.4/L.706 and Add.1–3)

4. The CHAIRPERSON invited the members of the 
Commission to begin the adoption of chapter IV, on reser-
vations to treaties, of the draft report of the Commission.

A. Introduction (A/CN.4/L.706)

Paragraphs 1 to 4

Paragraphs 1 to 4 were adopted.

Paragraph 5

5. Ms. ESCARAMEIA asked whether the information 
in the footnote at the end of the paragraph was up to date.

6. Mr. PELLET (Special Rapporteur) said that he would 
check on that point and forward the relevant information 
to the Secretariat.

Paragraph 5 was adopted, subject to that amendment.

Paragraphs 6 to 9

Paragraphs 6 to 9 were adopted.

Section A was adopted, subject to the amendment of 
paragraph 5.

B. Consideration of the topic at the present session (A/CN.4/L.706/
Add.1–2)

Paragraph 1

7. Mr. PELLET (Special Rapporteur) said that, since the 
topic was his, he had drafted the commentary and he had 
noticed that a number of mistakes had slipped through. He 
would therefore give the corrections directly to the Sec-
retariat, unless the English version was also affected. He 
also asked what was meant by the asterisk which appeared 
in parentheses in paragraph 1 of the French text. 

8. The CHAIRPERSON said that the Secretariat would 
check whether the asterisk could be deleted.

Paragraph 1 was adopted. 

Paragraphs 2 and 3

9. The CHAIRPERSON said that paragraphs 2 and 3 
should be replaced by the following: 

“2. The Commission considered the eleventh  
report of the Special Rapporteur at its 2914th to 
2920th meetings, held on 7 to 11 and on 15 and 16 May 
2007, and the twelfth report at its 2936th to 2940th 
meetings, held on 13 and on 17 to 20 July 2007. 

“3. At its 2917th, 2919th and 2920th meetings, 
held on 10, 15 and 16 May 2007, the Commission 
decided to refer draft guidelines 2.6.3 to 2.6.6, 2.6.7 
to 2.6.15 and 2.7.1 to 2.7.9 to the Drafting Committee 
and to review the wording of draft guideline 2.1.6 
in the light of the discussion. At its 2940th meeting, 
held on 20 July, the Commission decided to refer 
draft guidelines 2.8 and 2.8.1 to 2.8.12 to the Drafting 
Committee.”

Paragraphs 2 and 3, as amended, were adopted.

1. introduCtion bY the sPeCial raPPorteur of his eleVenth rePort

Paragraph 4

10. Mr. VASCIANNIE proposed that the words “to 
Practice” should be inserted after “Guide” in the fourth 
line. 

Paragraph 4, as amended, was adopted.

Paragraph 5

11. The CHAIRPERSON, speaking as a member of 
the Commission, proposed that the end of the last sen-
tence should be modified to read: “… the object and pur-
pose of the treaty would render ineffective the procedure 
for acceptance of and objections to reservations under 
article 20”.

Paragraph 5, as amended, was adopted.
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Paragraph 6

12. Mr. CAFLISCH, referring to the last sentence, said 
that it was not “surprising” that States invoked incompati-
bility with the object and purpose of the treaty as a ground 
when formulating an objection. 

13. Mr. PELLET (Special Rapporteur) said that he had 
in fact intended to propose that the end of the sentence 
should be amended to read: “States did, surprisingly 
enough, quite frequently invoke that very ground.”

14. Mr. CAFLISCH said that it was the word “surpris-
ingly” which posed a problem for him, but he would not 
insist.

Paragraph 6, as amended by the Special Rapporteur, 
was adopted.

Paragraph 7

15. Mr. PELLET (Special Rapporteur) said that the 
paragraph should read: “Draft guideline 6.1.3 conveyed 
the idea that any State or international organization had 
the freedom to make objections.”

Paragraph 7, as amended, was adopted.

Paragraph 8

16. Mr. PERERA said that, in the sixth line, the words 
“the reservation” should be replaced by “the objection”.

17. Mr. VASCIANNIE said that the title of the advi-
sory opinion referred to in the paragraph should be cited  
[Reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide]. 

18. Mr. PELLET (Special Rapporteur) said that the sen-
tence related to the position of Sir Humphrey Waldock 
and that reference should thus be made to his report.378 

19. The CHAIRPERSON said that the Secretariat would 
take care of the matter.

Paragraph 8, as amended, was adopted.

Paragraphs 9 to 11

Paragraphs 9 to 11 were adopted.

Paragraph 12

20. Mr. GAJA proposed that the third sentence should 
be amended to read: “The intention should be expressed 
at the latest when the objection would produce its full 
effects.”

Paragraph 12, as amended, was adopted.

Paragraphs 13 to 18

Paragraphs 13 to 18 were adopted.

378 Yearbook … 1962, vol. II, document A/CN.4/144 and Add.1.

Paragraph 19

21. Mr. PELLET (Special Rapporteur) said that the 
word “Thus” at the beginning of the third sentence should 
be deleted because the third sentence was not an illustra-
tion of the preceding one, but introduced a different idea. 

Paragraph 19, as amended, was adopted.

Paragraphs 20 and 21

Paragraphs 20 and 21 were adopted.

2. summarY of the debate

Paragraph 22

22. Mr. GAJA, noting that it was his opinion that was 
reflected in paragraph 22, said that two amendments 
should be made. In the second sentence, the words “did 
not draw any distinction” should be replaced by “did not 
expressly make any distinction” and the beginning of 
the third sentence should be deleted so that the sentence 
would start with the words “One might well ask”. 

Paragraph 22, as amended, was adopted.

Paragraphs 23 to 26

Paragraphs 23 to 26 were adopted.

Paragraph 27

23. Mr. McRAE, recognizing the comment he had 
made on NAFTA, proposed that the words “certain ‘res-
ervations’ or derogations” should be replaced by “certain 
derogations, but called them reservations”.

Paragraph 27, as amended, was adopted.

Paragraph 28

24. Mr. NOLTE said that, in the third line, the word 
“clarified” should be replaced by “qualified”.

Paragraph 28, as amended, was adopted.

Paragraphs 29 to 37

Paragraphs 29 to 37 were adopted.

Paragraph 38

25. Mr. GAJA said that, in the second sentence, the 
words “should also be drawn” should be replaced by “was 
drawn”. 

Paragraph 38, as amended, was adopted.

Paragraphs 39 and 40

Paragraphs 39 and 40 were adopted.

Paragraph 41

26. Mr. PELLET (Special Rapporteur) said that the 
words “did not produce legal effects” at the end of the 
first sentence should be replaced by “did not produce any 
legal effect”. 

Paragraph 41, as amended, was adopted.
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Paragraphs 42 and 43

Paragraphs 42 and 43 were adopted.

Paragraph 44

27. Mr. PELLET (Special Rapporteur) said that the last 
part of paragraph 44, starting with the third sentence, 
should be made into a separate paragraph 44 bis.

Paragraph 44, as amended, was adopted.

Paragraph 45

28. After a debate in which Mr. PELLET (Special Rap-
porteur), Ms. ESCARAMEIA and Mr. GAJA took part, 
Mr. PELLET proposed that the penultimate sentence 
should be amended to read: “An absolute prohibition 
seemed far too categorical to be justified. For other speak-
ers, it was not possible to draw an exact parallel between 
widening of the scope of a reservation and widening of 
the scope of an objection.” He also suggested that in the 
last line, the words “an additional” should be replaced by 
“a widened”.

It was so decided.

Paragraph 45, as amended, was adopted.

Paragraph 46

29. Mr. PELLET (Special Rapporteur) said that the last 
sentence should be made into a separate paragraph 46 bis.

30. Mr. GAJA said that the words “every reservation” 
in the second sentence should be replaced by “different 
reservations”.

Paragraph 46, as amended, was adopted.

3. sPeCial raPPorteur’s ConCluding remarks

Paragraph 47

Paragraph 47 was adopted.

Paragraph 48

31. Mr. PELLET (Special Rapporteur) said that the end 
of the last sentence should be amended to read: “given 
that the Guide to Practice contained only residual rules, 
which States were free to follow or not, by rendering them 
inapplicable through treaty provisions which provided 
otherwise”. It was not true that the Guide to Practice con-
tained only “recommendations”: it aimed to reflect legal 
rules, even if they were not binding.

The adoption of paragraph 48 was postponed pend-
ing the English translation of the amendment to the last 
sentence.

Paragraph 49

32. Mr. NOLTE, noting that there was an inconsistency 
in the English text between the first and the last sentences, 
suggested that the words “should be included in the con-
text of ” in the first sentence should be replaced by “should 
be put in the context of”. 

33. Mr. CAFLISCH proposed that, in the English ver-
sion, in the first sentence, the words “somewhat con-
vinced by the argument” should be replaced by “receptive 
to the argument”.

Paragraph 49, as amended in the English version, was 
adopted.

Paragraphs 50 to 52

Paragraphs 50 to 52 were adopted.

Paragraph 53

34. Mr. FOMBA said that, in the French version, the 
words “plutôt qu’au caractère” should be replaced by 
“plutôt que sur le caractère”.

Paragraph 53, as amended in the French version, was 
adopted.

Paragraphs 54 and 55

Paragraphs 54 and 55 were adopted.

Paragraph 56

35. Mr. PELLET (Special Rapporteur) said that the 
part of the paragraph that began with the second sentence 
should become a separate paragraph 56 bis. 

Paragraph 56, as amended, was adopted.

Paragraph 57

Paragraph 57 was adopted.

Paragraph 58

36. Mr. NOLTE said that, for the sake of consistency 
with paragraph 41, the words “objecting declarations” 
should be replaced by “objecting communications” in the 
last sentence.

Paragraph 58, as amended, was adopted.

Paragraph 59

37. Mr. PELLET (Special Rapporteur), following up 
on a suggestion by Mr. Fomba, proposed that, in the last 
sentence, the words “a late objection did not produce 
the same legal effects as those produced by an objection 
formulated on time” should be amended to read: “a late 
objection did not produce legal effects”.

Paragraph 59, as amended, was adopted.

Paragraphs 60 to 63

Paragraphs 60 to 63 were adopted.

C. Text of the draft guidelines on reservations to treaties pro-
visionally adopted so far by the Commission (A/CN.4/L.706/
Add.3)

1. teXt of the draft guidelines

38. The CHAIRPERSON, recalling that subsection C.1 
(Text of the draft guidelines) had already been adopted, 
invited the members of the Commission to consider sub-
section C.2.
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2. teXt of the draft guidelines and Commentaries thereto adoPted 
bY the Commission at its fiftY-ninth session

Paragraph 1

Paragraph 1 was adopted.

Commentary to draft guideline 3.1.5 (Incompatibility of a reservation 
with the object and purpose of the treaty)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

39. Mr. PELLET (Special Rapporteur) said that the 
bibliographical references in the first footnote to the 
paragraph should be amended to read: “(P. Reuter, “Soli-
darité et divisibilité des engagements conventionnels”, in 
Y. Dinstein, International Law at a Time of Perplexity: 
Essays in Honour of Shabtai Rosenne, Dordrecht, Marti-
nus Nijhoff, 1989, p. 627; also reproduced in P. Reuter, Le 
développement de l’ordre juridique international—Écrits 
de droit international, Paris, Economica, 1995, p. 366)”. 

40. Mr. GAJA said that, in the first sentence, the word 
“reservations” should be replaced by “article 19” because 
that fit with “seven other provisions of the Vienna Con-
vention, including one—article 20, paragraph 2—which 
concerns reservations”. 

41. Mr. PELLET (Special Rapporteur) said that the 
French version did not need to be corrected because it 
said, much more cautiously, that the concept of the object 
and purpose of the treaty was far from being confined “to 
the field of reservations” (“au domaine des réserves”), 
and not “to reservations”. The problem was thus one of 
translation. 

42. Mr. GAJA said that, even with that correction, the 
French text gave rise to a problem because “the field of 
reservations” and “seven other provisions” could not be 
placed on the same plane. One way or another, article 19 
had to be introduced.

43. Mr. PELLET (Special Rapporteur) said that, in that 
case, it would be preferable to say “… to article 19 …, 
including outside the field of reservations”. 

44. Mr. GAJA proposed that the first sentence should 
be replaced by two sentences which would read: “In 
fact, the concept of the object and purpose of the treaty 
is far from being confined to reservations. In the Vienna 
Convention, it occurs in eight provisions, only two of 
which—article 19 (c) and article 20, paragraph 2—con-
cern reservations.”

Paragraph (2) was adopted with the amendment pro-
posed by Mr. Gaja.

Paragraph (3)

Paragraph (3) was adopted.

Paragraph (4)

45. Mr. GAJA said that, in the last footnote to the 
paragraph, the words “the Japanese member of the 

Commission” after “Tsuruoka” should be deleted: there 
was no need to mention nationality, especially since that 
had not been done for the other members cited.

46. Mr. PELLET (Special Rapporteur) said that he 
had thought it useful to specify that, until the end, Japan 
had taken very inflexible positions on draft article 18, 
although he admitted that this detail was more appropri-
ate in a report of the Special Rapporteur than in a report 
of the Commission.

Paragraph (4) was adopted with the amendment pro-
posed by Mr. Gaja.

Paragraph (5)

47. Mr. GAJA said that, in the English version, the 
words “in a reasonable manner” should be added after 
“resolving”. 

Paragraph (5), as amended in the English version, was 
adopted.

Paragraph (6)

48. Mr. PELLET (Special Rapporteur) said that, at the 
end of the English version of the paragraph, the word 
“sic” in square brackets should be deleted because, as he 
understood it, “paragraph” was the English translation of 
both “paragraphe” and “alinéa”. It should, however, be 
retained in the French version. 

Paragraph (6), as amended, was adopted.

Paragraphs (7) to (11)

Paragraphs (7) to (11) were adopted.

Paragraph (12)

49. Mr. NOLTE said that he had doubts about whether the 
word “effectiveness”, which had been taken from the judg-
ment of the European Court of Human Rights cited in the 
first footnote to the paragraph, was appropriate. The word 
played a much greater role in the European context than in 
public international law in general, and what was consid-
ered the core of the treaty was thereby enlarged. Thus, in 
a sense, any reservation impaired the effectiveness of the 
treaty. That was probably not what the Commission meant 
and he therefore suggested that the reference to “effective-
ness” should be deleted or at least qualified. 

50. The CHAIRPERSON, speaking as a member of the 
Commission, said that he was opposed to the deletion of a 
term which a particular court had used. It would be better 
to comment on it. 

51. Mr. PELLET (Special Rapporteur), acknowledging 
that it was debatable whether the effectiveness of a treaty 
could be placed on an equal footing with its “raison d’être” 
or its “fundamental core”, proposed that the sentence 
should be amended to read: “In other words, it is the rai-
son d’être of the treaty, its ‘fundamental core’, that is to be 
preserved in order to avoid endangering the ‘effectiveness’ 
of the treaty as a whole.” The reference to the footnote in 
question would then be placed at the end of the sentence. 

Paragraph (12), as amended, was adopted.
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Paragraph (13)

52. Mr. PELLET (Special Rapporteur) said that, at the 
beginning of the second sentence, the words “Most mem-
bers of the Commission” should be replaced by “Some 
members of the Commission”. 

Paragraph (13), as amended, was adopted.

Paragraph (14)

53. Mr. PELLET (Special Rapporteur) said that the last 
footnote to the paragraph should read: “See paragraph 
(10) above” (and not “See paragraph (12) above”).

Paragraph (14), as amended, was adopted.

Paragraph (15)

54. Mr. NOLTE proposed that the end of the first sen-
tence should be amended to read: “rather than establish-
ing a clear criterion that can be directly applied in all 
cases” so as not to give the impression that the criterion 
established by draft guideline 3.1.5 was never directly 
applicable.

Paragraph (15), as amended, was adopted.

The commentary to draft guideline 3.1.5, as amended, 
was adopted.

Commentary to draft guideline 3.1.6 (Determination of the object and 
purpose of the treaty)

Paragraph (1)

55. Mr. PELLET (Special Rapporteur) said that, for the 
sake of clarity, the words “in which category the process 
falls” should be replaced by “and it is in fact a question of 
interpretation”. 

Paragraph (1), as amended, was adopted.

Paragraphs (2) and (3)

Paragraphs (2) and (3) were adopted. 

Paragraph (4)

56. Mr. NOLTE, pointing out that it was difficult to refer 
to the concept of “intuition” in such a context, proposed 
that the end of the first sentence should simply read: “in 
which subjectivity inevitably plays a considerable part.”

Paragraph (4), as amended, was adopted.

Paragraphs (5) to (7)

Paragraphs (5) to (7) were adopted.

Paragraph (8)

57. After a discussion in which Mr. GAJA, Mr. PELLET  
(Special Rapporteur), Mr. NOLTE, Mr. SABOIA and the 
CHAIRPERSON took part, it was decided that the words 
“Thus, for example” at the beginning of the second sen-
tence should be deleted and that the last phrase in the first 
footnote to the paragraph should end with the following 
words: “here, however, the focus is on the validity of that 
quasi-reservation clause.”

Paragraph (8), as amended, was adopted.

Paragraphs (9) and (10)

Paragraphs (9) and (10) were adopted.

Commentary to draft guideline 3.1.7 (Vague or general reservations)

Paragraph (1)

58. Mr. McRAE, referring to the last sentence, said he 
did not think that there was a great difference between 
“worded” and “formulated” and therefore suggested that 
the words “rather than ‘formulated’ ” should be deleted.

Paragraph (1), as amended, was adopted.

Paragraphs (2) to (7)

Paragraphs (2) to (7) were adopted.

Paragraph (8)

59. Mr. PELLET (Special Rapporteur) said that, in 
the first sentence of the French version, the word “que”, 
which was a mistake, should be replaced by “et non”. 

Paragraph (8), as amended in the French version, was 
adopted.

Paragraph (9)

60. The CHAIRPERSON suggested that, in the first 
sentence, the words “as well”, which were not needed, 
be deleted. 

61. Mr. GAJA proposed that, in the second sentence, 
the following phrase should be inserted after the word 
“judged”: “according to article 57 of the European Con-
vention on Human Rights”. 

Paragraph (9), as amended, was adopted.

Paragraph (10)

Paragraph (10) was adopted.

Paragraph (11)

Paragraph (11) was adopted, subject to minor drafting 
changes.

The commentary to draft guideline 3.1.7, as amended, 
was adopted.

Commentary to draft guideline 3.1.8 (Reservations to a provision 
reflecting a customary norm)

Paragraph (1)

62. Mr. PELLET (Special Rapporteur) said that, at the 
end of the first sentence of the French version, the word 
“conventionnelle” should be replaced by “coutumière”.

Paragraph (1), as amended in the French version, was 
adopted.

Paragraphs (2) to (15) 

Paragraphs (2) to (15) were adopted.
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Paragraph (16)

63. Mr. PELLET (Special Rapporteur) said that, for the 
sake of consistency, the words “set forth” in the first line 
should be replaced by “reflected”. 

Paragraph (16), as amended, was adopted.

Paragraphs (17) and (18)

Paragraphs (17) and (18) were adopted.

The commentary to draft guideline 3.1.8, as amended, 
was adopted.

Commentary to draft guideline 3.1.9 (Reservations contrary to a rule 
of jus cogens)

Paragraphs (1) to (4) 

Paragraphs (1) to (4) were adopted.

Paragraph (5)

64. Mr. PELLET (Special Rapporteur) said that, in the 
last footnote to the paragraph, the reference to “paragraph 
(7)” should be changed to “paragraph (2)” and the words 
“see paragraph (3) above” should be inserted at the end. 

Paragraph (5), as amended, was adopted.

Paragraphs (6) to (9)

Paragraphs (6) to (9) were adopted.

Paragraph (10)

The adoption of paragraph (10) was postponed until a 
later meeting.

The meeting rose at 1 p.m.

2951st MEETING

Tuesday, 7 August 2007, at 3.05 p.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Nolte, Mr. Pellet, 
Mr. Perera, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez-Ber-
múdez, Mr. Wisnumurti, Mr. Yamada.

Draft report of the Commission on the work 
of its fifty-ninth session (continued)

Chapter IV. Reservations to treaties (continued) (A/CN.4/L.706 and 
Add.1–3) 

B. Consideration of the topic at the present session (continued) 
(A/CN.4/L.706/Add.1–2)

1. The CHAIRPERSON invited the Commission to 
resume its consideration of document A/CN.4/L.706/
Add.1.

3. sPeCial raPPorteur’s ConCluding remarks

Paragraph 48 (concluded)

2. The CHAIRPERSON recalled that the adoption of 
paragraph 48 had been deferred, pending the English 
translation of an amendment to the last sentence. He read 
out the following proposed text and invited members 
to comment on the alternatives placed between square 
brackets: “He wondered, however, whether that last point 
ought to be mentioned in the text, given that the Guide to 
Practice only contained [auxiliary] [residuary] [default] 
rules, which States were free to follow or set aside by 
contrary treaty provisions.”

3. Mr. PELLET (Special Rapporteur) expressed support 
for the proposed text and said that the adjective “aux-
iliary” seemed to be the best translation for the French 
“supplétive de volonté”.

Paragraph 48, as amended, was adopted.

Section B, as amended, was adopted.

C. Text of the draft guidelines on reservations to treaties pro-
visionally adopted so far by the Commission (concluded) (A/
CN.4/L.706/Add.3) 

2. teXt of the draft guidelines and Commentaries thereto adoPted 
bY the Commission at its fiftY-ninth session (concluded)

4. The CHAIRPERSON then invited the Commission 
to resume its consideration of document A/CN.4/L.706/
Add.3. 

Commentary to draft guideline 3.1.6 (Determination of the object and 
purpose of the treaty) (concluded)

Paragraph (5) (concluded)

5. The CHAIRPERSON said that the word “Com-
mittee” should be replaced by “Commission”, thereby 
aligning the English text with the French original. He 
also drew attention to an error in the footnote related to 
paragraph (5), where the date “1955” should read “1994”. 
The same correction should be made to all other refer-
ences to the same work by W. A. Schabas379 wherever they 
appeared in the draft report. 

Paragraph (5), as amended, was adopted.

The commentary to draft guideline 3.1.6, as amended, 
was adopted.

Commentary to draft guideline 3.1.7 (Vague or general reservations) 
(concluded)

Paragraph (7)

6. The CHAIRPERSON said that Mr. Hmoud wished to 
propose an amendment to paragraph (7) of the commen-
tary to draft guideline 3.1.7, which the Commission had 
dealt with at the previous meeting. If he heard no objec-
tion, he would take it that the procedure was acceptable to 
the Commission.

It was so decided.

379 W. A. Schabas, “Reservations to human rights treaties: time for 
innovation and reform”, Canadian Yearbook of International Law 1994.
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7. Mr. HMOUD queried the appropriateness of the 
phrase “the so-called ‘Sharia reservation’ ” in para-
graph (7), which implied that all reservations to treaties 
based on Sharia law were general and vague, whereas 
some were specific. A case in point was the reservations 
entered by some States to the Convention on the rights of 
the child, mention of which was made in the report. He 
suggested that a phrase along the lines of “some Sharia 
reservations” would be more appropriate. 

8. Mr. PELLET (Special Rapporteur) endorsed the 
general thrust of Mr. Hmoud’s suggestion; however, bas-
ing himself on the French text, he would prefer it to be 
rendered as: “That same objection arises in connection 
with some reservations falling under the heading of what 
is sometimes called the ‘Sharia reservation’ ”.

Paragraph (7), as amended, was adopted.

The commentary to draft guideline 3.1.7, as amended, 
was adopted. 

Commentary to draft guideline 3.1.9 (Reservations contrary to a rule of 
jus cogens) (concluded)

9. The CHAIRPERSON said that in the light of consul-
tations between Mr. Pellet and Mr. Gaja, it was proposed 
that a new paragraph should be added to the commentary 
to draft guideline 3.1.9.

10. Mr. GAJA proposed that the following text should 
be added to the commentary to draft guideline 3.1.9 as 
paragraph (10 bis):

“The draft guideline also covers the case in which, 
although no rule of jus cogens was reflected in the 
treaty, a reservation would require that the treaty be 
applied in a manner conflicting with jus cogens. For 
instance, a reservation could be intended to exclude a 
category of persons from benefiting from certain rights 
granted under a treaty, on the basis of a form of dis-
crimination that would be contrary to jus cogens.”

11. Mr. PELLET (Special Rapporteur) questioned the 
need for the word “also” and suggested its deletion.

Paragraph (10 bis), as amended, was adopted.

The commentary to draft guideline 3.1.9, as amended, 
was adopted.

Commentary to draft guideline 3.1.10 (Reservations to provisions relat-
ing to non-derogable rights)

Paragraph (1) 

12. Mr. GAJA proposed that the phrase “as yet unre-
solved” in the first sentence should be deleted.

13. Mr. PELLET (Special Rapporteur) said that he 
objected to that proposal because the word “unresolved” 
was very important. Draft guideline 3.1.9 did not resolve 
the dilemma of ascertaining the validity of a reservation 
to a provision reflecting a norm of jus cogens. The Com-
mission had not achieved any agreement on that point, the 
Drafting Committee had turned the problem on its head 

and the result had been a compromise provision which 
sidestepped the issue. Hence it was quite legitimate to 
reflect that situation somewhere in the commentaries. He 
had done that as diplomatically as possible in the com-
mentary to draft guideline 3.1.9, but he had been more 
explicit in the commentary to draft guideline 3.1.10 
because, although the Commission had not been able to 
settle the matter of reservations to peremptory norms of 
general international law, the question of reservations to 
non-derogable obligations could be solved without adopt-
ing a stance on jus cogens. Thus, the little phrase was 
meaningful, and he was opposed to its disappearance.

14. Ms. ESCARAMEIA agreed with the Special Rap-
porteur but said that, as paragraph (1) stood, it seemed to 
imply that the Commission was on the point of resolving 
the question, which was untrue. Instead of calling attention 
to the significance of reservations to jus cogens norms, the 
phrase at issue diminished it, because it implied that draft 
guideline 3.1.9 was of little or no importance. She would 
therefore prefer the deletion of the phrase “as yet unre-
solved” in the first sentence.

15. Mr. NOLTE proposed that the Commission should 
use compromise wording based on his formal point of 
departure that no specific assertion should be made in 
a commentary which was extraneous to an issue. The 
subject in question had been covered in draft guide-
line 3.1.9, and if some aspects remained unresolved, that 
should be stated in the commentary to that draft guide-
line. Since the Commission purported to have addressed 
some aspects of the matter in draft guideline 3.1.9, it 
could not simultaneously claim in the commentary to 
the next draft guideline that the question was as yet 
unresolved. Nevertheless, he understood why the Spe-
cial Rapporteur wished to direct the reader’s attention to 
the fact that not much had been resolved. Accordingly, 
it might be possible to say that the question of reserva-
tions to non-derogable obligations was very similar to 
the difficult question of reservations to treaty provisions 
reflecting peremptory norms of general international 
law. That would draw attention to the difficulty referred 
to in the commentary to draft guideline 3.1.9 without 
adding anything untoward in paragraph (1).

16. The CHAIRPERSON said that two problems arose 
in connection with paragraph (1): one of substance and 
the other of opacity, in that the reader would be per-
plexed about what was meant in that commentary if 
reference was made to an issue which had not yet been 
resolved. Further ambiguity stemmed from the fact that 
if the commentary to draft guideline 3.1.9 reflected a 
compromise, some people would contend that this was 
one way of resolving the issue. For that reason, while  
he would prefer the deletion of the phrase in question, he  
believed there was room for a thoughtful footnote by the 
Special Rapporteur, which would take the heat out of  
the issue but still make the point, albeit not in the text 
of the commentary.

17. Mr. PELLET (Special Rapporteur) said that he was 
deeply disappointed that draft guideline 3.1.9 did not 
answer an important question to which a response ought 
to have been found. Furthermore, the translation into Eng-
lish was inaccurate, as the words “as yet” did not appear in 
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the French. He was convinced that the Commission would 
not resolve the question, to which he would never return, 
and he therefore urged the retention of the phrase. More-
over, he could not entirely agree with the Chairperson’s 
statement. Nevertheless, as the question of jus cogens had 
not been solved, it was necessary to specifically mention 
that fact. He therefore proposed the deletion of the phrase 
“as yet unresolved” and the addition at the end of the sen-
tence, following the footnote reference, of the phrase “it 
may, however, be resolved separately”. That was a mean-
ingful statement which did not rub salt in the wound. All 
the same, he regretted the position taken by the Drafting 
Committee and the Commission.

18. Mr. KOLODKIN asked whether in the second sen-
tence of the paragraph the word “objections” referred 
to the treaty provisions or to the reservations to such 
provisions.

19. The CHAIRPERSON explained that the word 
“objections” referred to the treaty provisions. 

20. Mr. PELLET (Special Rapporteur) proposed that 
the sentence should be recast to read “States frequently 
justify their objections to reservations to such provisions 
...”.

Paragraph (1), as amended, was adopted.

Paragraph (2)

21. Mr. GAJA requested clarification regarding the term 
“petitio principii” and suggested that the first sentence in 
paragraph (3) should be moved to the end of paragraph (2).

22. Mr. PELLET (Special Rapporteur) said that while 
he agreed that the first sentence of paragraph (3) should 
be moved to the end of paragraph (2), he was puzzled 
as to why Mr. Gaja should be unhappy about the expres-
sion petitio principii. When the Human Rights Committee 
had said that “a State has a heavy onus to justify such a 
reservation” that was, in his eyes, a petitio principii: in 
its eagerness to defend human rights the Committee had 
said that the State must justify a reservation, but it had 
not given a single reason for that statement, which had no 
legal basis and simply mirrored the deeply held convic-
tion of the members of the Human Rights Committee.

23. The CHAIRPERSON suggested that the 
phrase should read in English: “The last point is 
question-begging”.

Paragraph (2), as amended, was adopted.

Paragraph (3)

Paragraph (3) was adopted.

Paragraph (4)

24. Ms. ESCARAMEIA said that the first name in the 
first footnote to the paragraph should be corrected to 
Mr. António Cançado Trindade.

Paragraph (4) was adopted with that amendment to 
the footnote.

Paragraph (5)

Paragraph (5) was adopted.

Paragraph (6)

25. Mr. NOLTE said that he had two problems with the 
sentence which began with the words “Denmark objected 
...”. According to his reading of Denmark’s objection to 
the reservations of the United States to articles 6 and 7 
of the 1966 International Covenant on Civil and Political 
Rights, there had been two reasons for the objection: the 
first had been that the reservations of the United States 
related to non-derogable right; while the second had been 
that the reservations were incompatible with the object 
and purpose of the Covenant. He therefore disagreed with 
the Special Rapporteur’s interpretation of Denmark’s 
objection. Furthermore, he wondered what was meant by 
“essential provisions” in the same sentence: did it refer to 
articles 6 and 7 of the International Covenant on Civil and 
Political Rights? He suspected that the Special Rapporteur 
had wished to imply that the reservations left the essential 
provisions of the treaty empty of any substance, because 
the point was that a reservation to a non-derogable right 
was incompatible only when it conflicted with the object 
and purpose of a treaty as a whole. He therefore suggested 
either the deletion of the whole of paragraph (6) because 
it did not prove the point, or the reformulation of the last 
two sentences.

26. Mr. PELLET (Special Rapporteur) said that he 
partly agreed with Mr. Nolte. He was not in favour of 
deleting the entire paragraph, as it did partly illustrate 
the point he was trying to make. But he accepted that he 
had, perhaps, been stretching the meaning of Denmark’s 
objection. He therefore proposed that the penultimate 
sentence should be amended to read: “Denmark objected 
not only because the United States reservations related to 
non-derogable rights, but also because their wording was 
such that they left essential provisions of the treaty empty 
of any substance.”

27. Mr. NOLTE said that he could accept the proposed 
amendment.

Paragraph (6), as amended, was adopted.

Paragraphs (7) and (8)

Paragraphs (7) and (8) were adopted.

The commentary to draft guideline 3.1.10, as amended, 
was adopted.

Commentary to draft guideline 3.1.11 (Reservations relating to internal 
law)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

Paragraph (5)

28. Mr. NOLTE said that the first sentence of para-
graph (5) was too strongly worded. It was based on the con-
cluding observations of the Human Rights Committee with 
regard to the United States reservations to the International 
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Covenant on Civil and Political Rights380. He did not think 
that these observations suggested that the mere fact that the 
United States had formulated reservations so that it would 
not have to change its legislation was incompatible with 
the object and purpose of the treaty; the Human Rights 
Committee had only expressed its regret that they had that 
effect. It was easy to imagine cases where a State might 
formulate a reservation or reservations so that it would not 
have to change its law immediately, but such reservations 
would be perfectly legitimate and would not necessarily 
violate the object and the purpose of the treaty. The aim 
of the International Covenant on Civil and Political Rights 
was not to make States change their practice but to secure 
compliance with its obligations. The object and the pur-
pose of the treaty was the decisive factor, and he therefore 
suggested that the second part of the sentence should read 
“even though a treaty’s object and purpose would have it 
change its practice”.

29. Mr. PELLET (Special Rapporteur) said that although 
he understood Mr. Nolte’s concerns, he did not under-
stand the solution he was recommending. The problem 
would not be solved by introducing the idea of the object 
and purpose of a treaty into the sentence. The difficulty 
lay in the fact that if a State’s practice was not consonant 
with a provision of the treaty, the State was expected to 
change its practice. He failed to see how the amendment 
proposed by Mr. Nolte would answer the concerns he 
had expressed, but would not oppose the sentence being 
worded “even though the correct application of the treaty 
should lead it to change its practice”.

30. Mr. GAJA drew attention to the reference to the rules 
of the organization in the first footnote to paragraph (5) 
and said that, in the light of the Commission’s debate on 
the rules of international organizations and also of the 
previous year’s discussion of disconnection clauses, it 
was necessary to make a proviso concerning the effects 
which reservations relating to the rules of organizations 
might have in relations between the organization and its 
members. Perhaps some wording on that subject could be 
added to the end of the footnote.

31. The CHAIRPERSON invited Mr. Gaja to pro-
duce a written text on that point for the Commission’s 
consideration.

32. Mr. NOLTE asked whether the Commission really 
wished to imply that the United States, by formulating its 
reservations and understandings, had violated the object 
and purpose of the International Covenant on Civil and 
Political Rights because it did not wish to change its own 
law. He fully agreed that certain of its reservations did 
violate the object and purpose of that instrument, but he 
did not believe that the Commission supported the prin-
ciple that when a State ratified a treaty, it could not make 
reservations designed to ensure that it would not have 
to change its law forthwith. Of course, the State under-
took not to change its law if it was compatible with the 
treaty, but what was important was that any reservations 
it made should not violate the object and purpose of the 
treaty, not the fact that it did not wish to change its law. 

380 Official Records of the General Assembly, Fiftieth session, 
Supplement No. 40 (A/50/40), vol. I, chap. VI, para. 279.

Moreover, that was a point which concerned not only the 
United States but potentially all other States as well. It 
was not a treaty in the abstract, but the object and purpose 
of the treaty, that sought to change State practice, which 
was why a reservation had to be prohibited if it conflicted 
with that object and purpose. He therefore maintained his 
proposed amendment.

33. The CHAIRPERSON said that the first sentence 
of paragraph (5) seemed acceptable as it stood, and it 
would be unfortunate if it was unnecessarily altered. In 
any event, the concluding observations of the Human 
Rights Committee concerning United States policy were 
reflected verbatim in the footnote whose reference was at 
the end of the first sentence.

34. Mr. SABOIA said the aim of draft guideline 3.1.11, 
on reservations relating to internal law, was to make it 
clear that a State or an international organization could not 
modify or exclude the legal effect of a treaty because of its 
internal law. The concluding observations of the Human 
Rights Committee indicated that the sheer quantity of the 
reservations made by the United States on grounds of its 
internal law essentially voided the provisions of the Inter-
national Covenant on Civil and Political Rights and cre-
ated an imbalance between the obligations accepted by 
members in general and by those that made such substan-
tive reservations. He agreed with the change proposed by 
Mr. Pellet: it was important to preserve the object of draft 
guideline 3.1.11, which was to prevent internal law from 
being used as an excuse to block the application of an 
important provision of a treaty. 

35. Mr. PELLET (Special Rapporteur) agreed with the 
Chairperson’s remark about the link between the footnote 
whose reference was at the end of the first sentence and 
the text of paragraph (5). The problem raised by Mr. Nolte 
might be attributable to a faulty translation from French 
to English: “would have it change its practice” was not 
the most accurate equivalent of the French “vise à”. The 
French text made it clear that the object of the treaty was 
a change in a State’s practice. Mr. Nolte’s proposal simply 
reflected circuitous reasoning: in attempting to define the 
phrase “only insofar as it is compatible with the object and 
purpose of the treaty” contained in draft guideline 3.1.11, 
the Commission would be saying that something was not 
compatible with the object and purpose of a treaty if it was 
not compatible with the object and purpose of the treaty. 
His own proposal would be to translate the French phrase 
by the words “aims at”, which would avoid that tautology.

36. Mr. NOLTE said that it was the actual wording of 
draft guideline 3.1.11 that constituted circular reasoning. 
He was willing to compromise, however, and suggested 
that the phrase “a treaty would have it change its prac-
tice” should be replaced by “the object of the treaty is 
to change its practice”. The point of substance was that 
it was not appropriate for the Commission to state that 
every time a State formulated reservations that had the 
effect of preventing it from having to change its law, 
that was incompatible with the object and purpose of the 
treaty. Such instances occurred more often than one might 
think, and not only in the field of human rights. A serious 
misunderstanding in respect of treaty practice might arise 
in the future if that point was not made clear. 
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37. Mr. KOLODKIN said that he agreed with Mr. Nolte. 
The explanation in the first sentence of paragraph (5) went 
further than the draft guideline itself. There did indeed 
seem to be a problem with the translation from French 
into English, but even the French text did not constitute an 
appropriate commentary on the draft guideline. In addi-
tion, the commentary seemed to focus exclusively on res-
ervations to human rights treaties, even though the draft 
guideline applied to a much wider range of instruments. 
There were numerous examples of reservations aimed 
at preserving the integrity of internal law that had been 
made to treaties having nothing to do with human rights. 
He cited the example of a reservation to a railway trans-
port treaty, which concerned a very specific provision of 
the treaty that did not fully correspond to the reserving 
State’s internal law. The reservation was fully compatible 
with the object and purpose of the treaty; it had been made 
to a secondary provision of the treaty. 

38. Mr. HMOUD said that he agreed with Mr. Nolte. It 
did not make sense to say that a State could not make a 
reservation on the basis of its domestic law in order to 
exclude a certain international obligation; of course it 
could: the important thing was simply that the reservation 
should not go against the object and purpose of the treaty. 
That was precisely why the Human Rights Committee 
had objected to the position of the United States. It had 
first made the point that the reservations were regrettable 
and had then added that reservations designed to preserve 
internal law were incompatible with the object and pur-
pose of a treaty. Paragraph (5) seemed to prohibit the for-
mulation of reservations that were incompatible with the 
international obligations set out in the treaty, and not spe-
cifically with the object and purpose of the treaty, which 
was what the text ought to say. 

39. Mr. McRAE said that essential difference between 
the positions espoused by Mr. Nolte and Mr. Pellet was 
the difference between “object” and “aim”. He could go 
along with either wording.

40. The CHAIRPERSON suggested that, on Mr. Gaja’s 
proposal, the following text should be added to the foot-
note whose reference was placed after “domestic law” 
in the first sentence of paragraph (5): “However, the ref-
erence to the rules of the organization may not raise a 
similar problem if the reservation only applies to the rela-
tions between the organization and its members.”

41. Mr. McRAE suggested that the opening phrase 
of the footnote, which currently read “Or international 
organizations their ‘rules of the organization’ ”, should be 
reworded to read: “Or in the case of international organi-
zations, the ‘rules of the organization’ ”.

42. Mr. NOLTE proposed that the phrase “even though 
a treaty would have it change its practice” in the first sen-
tence of paragraph (5) should be amended to read “even 
though the treaty’s aim is to change its practice”. He fur-
ther proposed that the footnote reference at the end of that 
sentence should be inserted earlier in the sentence, after 
the words “any new obligation”. That should make it clear 
that the example of the reservations entered by the United 
States given in that footnote related to a situation in which 
the State refused to accept any new obligation and not to 
the aim of the treaty to change its practice.

43. Mr. GAJA proposed that the phrase “to change its 
practice” should be replaced by “to change a practice of 
States parties to the treaty”.

Paragraph (5), including the text of the footnote whose 
reference was placed after “domestic law” in the first sen-
tence, as amended, was adopted. 

Paragraphs (6) to (8) 

Paragraphs (6) to (8) were adopted.

The commentary to draft guideline 3.1.11, as amended, 
was adopted.

Commentary to draft guideline 3.1.12 (Reservations to general human 
rights treaties)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

44. Mr. PELLET (Special Rapporteur), replying to 
a question from Mr. NOLTE, said that the adjective 
“general” that qualified “reservation” in the final sentence 
needed to be retained because it was crucial to the mean-
ing of the entire paragraph. General reservations could 
not be made in connection with certain rights, such as the 
right to life, for example, but they could be made with 
regard to some rights that were of lesser importance. The 
whole point was the general nature of the reservation, not 
simply the ability to make a reservation.

Paragraph (2) was adopted.

Paragraph (3)

45. The CHAIRPERSON, speaking as a member of the 
Commission, said that the second sentence singled out 
a particular author as “hardly to be suspected of ‘anti-
human-rightsism’ ”. That seemed gratuitous and should 
be deleted.

Paragraph (3), as amended, was adopted.

Paragraphs (4) and (5)

Paragraphs (4) and (5) were adopted.

Paragraph (6)

46. Mr. NOLTE said that draft guideline 3.1.12 referred 
to the “indivisibility, interdependence and interrelated-
ness” of the rights set out in a human rights treaty. That 
wording was explained in paragraph (6) of the commen-
tary, which seemed to suggest that all rights in human 
rights treaties were interrelated, interdependent and 
indivisible. That was not true: they were to some degree, 
but certain human rights could nevertheless be the sub-
ject of reservations. He suggested the addition of a new 
sentence at the end of the paragraph to explain that idea, 
which would read: “This element should not be under-
stood, however, to mean that every single human right 
contained in a general human rights treaty is an essential 
element thereof ”.
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47. Mr. PELLET (Special Rapporteur) pointed out 
that paragraph (7) conveyed that notion, and conveyed 
it more clearly. He saw no reason to include the sen-
tence proposed by Mr. Nolte but would nevertheless not 
oppose it.

48. Mr. NOLTE said that paragraph (7) covered a differ-
ent aspect of the draft guideline than the one addressed in 
his proposal. He would not, however, press for the adop-
tion of his proposal.

Paragraph (6) was adopted.

Paragraph (7)

Paragraph (7) was adopted.

Paragraph (8)

Paragraph (8) was adopted, with an editorial correc-
tion proposed by Mr. Pellet to the French text.

The commentary to draft guideline 3.1.12, as amended, 
was adopted.

Commentary to draft guideline 3.1.13 (Reservations to treaty provi-
sions concerning dispute settlement or the monitoring of the imple-
mentation of the treaty)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

Paragraphs (5) and (6)

49. Mr. NOLTE said that the reference in paragraph (5) 
to the “extreme” position taken by the European Court 
of Human Rights in the Loizidou case seemed out of 
place and should be deleted. He proposed that the phrase 
“took a position that was just as extreme” in the first 
sentence of that paragraph should be deleted and that the 
remainder of that sentence should be merged with the 
second sentence.

50. Mr. PELLET (Special Rapporteur) endorsed that 
proposal and added that in paragraph (6) the phrase “with 
all its nuances” should be deleted.

51. The CHAIRPERSON, supported by Mr. PELLET 
(Special Rapporteur), pointed out that subparagraph 2 of 
paragraph (6) was not grammatically consistent with the 
other two subparagraphs and suggested that the inconsist-
ency should be corrected.

Paragraphs (5) and (6), as amended, were adopted.

Paragraph (7)

52. Mr. NOLTE said that, for the sake of accuracy and 
clarity, the words “might” should be deleted and the words 
“the two types of provision” should be replaced by “treaty 
provisions concerning dispute settlement and those con-
cerning the monitoring of the implementation of a treaty”, 
words similar to those used in the previous paragraph.

53. Mr. PELLET (Special Rapporteur) said that as long 
as the French text remained unchanged, he could go along 
with that proposal.

54. Mr. CAFLISCH said that the French text could not 
possibly remain unchanged, since the text proposed in 
English diverged widely from the original French.

55. Mr. SABOIA asked for clarification as to whether it 
was customary in the commentary to mention that some 
members had disagreed on certain points, as was done at 
the start of paragraph (7).

56. Mr. PELLET (Special Rapporteur) said that it was 
legitimate to mention that there might have been dis-
agreement among Commission members, since the Com-
mission had just undertaken the first reading of the text; 
moreover, such a statement reflected the real situation. 
The second amendment proposed by Mr. Nolte, however, 
would not improve the French phrase “dissocier ces deux 
types de clauses”, where the word “ces” made it clear that 
there were two different types of provisions involved. He 
proposed that the English version should be aligned with 
the French text to read: “a distinction between these two 
types of provisions”.

57. Mr. McRAE expressed support for Mr. Pellet’s pro-
posal, which would make the paragraph read more clearly.

Paragraph (7), as amended, was adopted.

The commentary to draft guideline 3.1.13, as amended, 
was adopted.

Section C as a whole, as amended, was adopted.

Chapter V. Shared natural resources (concluded)* (A/CN.4/L.709 
and Add.1)

58. The CHAIRPERSON drew attention to section C 
of Chapter V of the draft report of the International Law 
Commission on the work of its fifty-ninth session, which 
appeared in document A/CN.4/L.709/Add.1, and con-
tained the report of the Working Group on shared natural 
resources. The Commission had already considered and 
taken note of that report. He therefore took it that the 
Commission wished to include it as section C of Chap-
ter V of the Commission’s report.

It was so decided.

Chapter V of the draft report of the Commission as a 
whole, as amended, was adopted.

Chapter VII. Effects of armed conflicts on treaties (concluded)** (A/
CN.4/L.708 and Corr.1 and Add.1)

59. The CHAIRPERSON drew attention to section C of 
Chapter VII, which appeared in document A/CN.4/L.708/
Add.1 and contained the report of the Working Group on 
the effects of armed conflicts on treaties. The Commis-
sion had already considered and adopted that report. He 
therefore took it that the Commission wished to include it 
as section C of Chapter VII of the Commission’s report.

It was so decided.

* Resumed from the 2948th meeting.
** Resumed from the 2949th meeting.
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Chapter VII of the draft report of the Commission as a 
whole, as amended, was adopted.

Chapter VIII. Responsibility of international organizations (con-
tinued) (A/CN.4/L.713 and Add.1–3)

60. The CHAIRPERSON invited the Commission to 
consider section C of chapter VIII, which appeared in 
document A/CN.4/L.713/Add.2.

C. Text of the draft articles on responsibility of international 
organizations provisionally adopted so far by the Commission 
(continued) (A/CN4/L.713/Add.1–3)

2. teXt of the draft artiCles with Commentaries thereto adoPted bY 
the Commission at its fiftY-ninth session (continued)

Commentary to draft article 37 (Forms of reparation)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

The commentary to draft article 37 was adopted.

Commentary to draft article 38 (Restitution)

The commentary to draft article 38 was adopted.

Commentary to draft article 39 (Compensation)

Paragraph (1)

61. Mr. PELLET said that the quotation from the let-
ter of the Secretary-General was not entirely appropri-
ate, because it did not concern compensation as much 
as it did the principle of responsibility. He wondered 
whether the relevant correspondence might not contain a 
more apposite illustration of the practice of international 
organizations.

62. Mr. GAJA (Special Rapporteur) said that the quo-
tation should be read in connection with the subject of 
the draft article and in the context of the letter from the 
Secretary-General to the Permanent Representative of 
the Soviet Union, quoted in paragraph (2), who had chal-
lenged the legality of the payment of compensation by the 
United Nations. He had quoted from that case because it 
was the best-known example of an international organiza-
tion paying compensation to States for damages suffered 
by their nationals. He was, however, prepared to search 
for another illustration of the point to be conveyed.

Subject to possible improvements by the Special Rap-
porteur, paragraph (1) was adopted.

Paragraphs (2) and (3)

Paragraphs (2) and (3) were adopted.

Paragraph (4)

63. Ms. ESCARAMEIA said that there had been con-
siderable discussion within both the Commission and the 
Drafting Committee on compensation to individuals. She 
conceded that the issue was partly covered by draft arti-
cles 36 and 42, but draft article 39 dealt with compensa-
tion most directly, and for that reason she proposed an 
additional paragraph along the following lines:

“Since article 39 must be read in conjunction with 
paragraph 2 of article 36 on the scope of international 
obligations, the existence of rights that directly accrue 
to the individual is not prejudiced.”

A footnote should then refer the reader to General Assem-
bly resolution 52/247 of 26 June 1998 on third-party lia-
bility: temporal and financial limitations.

64. The CHAIRPERSON said that the proposed amend-
ment was substantive. He therefore requested Ms. Escara-
meia to circulate her proposal, which would be considered 
at the next meeting.

Programme, procedures and working methods of the 
Commission and its documentation (concluded)*** 
(A/CN.4/577 and Add.1–2, sect. G, A/CN.4/L.716, 
A/CN.4/L.719)

[Agenda item 8]

rePort of the Planning grouP

65. Mr. VARGAS CARREÑO (Chairperson of the 
Planning Group), introducing the report of the Planning 
Group (A/CN.4/L.716), said that the Planning Group 
had held six meetings. Its agenda had included relations 
between the Commission and the Sixth Committee; the 
establishment of and the work of the Working Group on 
the long-term programme of work; the work programme 
for the remainder of the quinquennium; the Commission’s 
documentation and publications, including the publica-
tion of Commission documents by members of the Com-
mission, the waiver of the 10-week advance submission 
requirement, the backlog of Yearbooks and the renewal 
of mandates of current publications; the date and place of 
the sixtieth session; and commemoration of the sixtieth 
anniversary of the Commission.

66. Two issues warranted particular attention: relations 
between the Commission and the Sixth Committee and 
the sixtieth anniversary of the Commission. The Planning 
Group was of the view that regular discussion on how to 
improve the dialogue between the Commission and the 
Sixth Committee would be useful. It had also considered 
ways of making Chapters II and III of the Commission’s 
annual report more user-friendly. For example, sugges-
tions had been made concerning the drafting of executive 
summaries in Chapter II and further improvement in the 
preparation of issues raised by the special rapporteurs in 
Chapter III. The Planning Group had been unable to com-
plete its consideration of those matters.

67. A number of suggestions had been made concerning 
the commemoration of the Commission’s sixtieth anniver-
sary; they were listed in paragraph 24 of the report. In the 
light of consultations he had held, he wished to propose 
that a group be established to deal with organizational 
matters and to make specific suggestions for the holding 
of a solemn meeting with dignitaries and a meeting with 
legal advisers to discuss the work of the Commission. The 
group would be composed of Mr. Candioti, Mr. Comis-
sário Afonso, Mr. Galicki, Mr. Pellet and Mr. Yamada,

*** Resumed from the 2944th meeting.
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with the Chairperson of the Commission and the Chair-
person of the Planning Group serving ex officio. He 
hoped that the group would be able to meet before the 
end of the current session to hold a preliminary exchange 
of views and to consider how to communicate after the 
closure of the session in order to make arrangements. 
Among the issues to be discussed were the dates of the 
commemoration, which depended on the schedule of the 
Secretary-General of the United Nations, and an appro-
priate agenda.

68. As indicated in paragraph 26 of the report, it was 
recommended that the sixtieth session be held in Geneva 
from 5 May to 6 June and from 7 July to 8 August 2008. 
Should the recommendations of the Planning Group 
be accepted by the Commission, they would be repro-
duced, with any necessary adjustments, as Chapter X of 
the Commission’s report on the work of its fifty-ninth 
session.

69. The CHAIRPERSON invited the Commission to 
consider the report of the Planning Group (A/CN.4/L.716) 
with a view to its adoption.

A. Programme, procedures and working methods of the 
Commission and its documentation

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

1. relations between the Commission and the siXth Committee

Paragraph 3

70. Mr. PELLET suggested the insertion of an elec-
tronic link to the Official Documents System of the 
United Nations (ODS) for ease of reference.

Paragraph 3, as amended, was adopted.

Paragraph 4

Paragraph 4 was adopted.

2. working grouP on the long-term Programme of work

Paragraph 5

Paragraph 5 was adopted.

3. work Programme of the Commission for the remainder of the 
quinquennium

Paragraph 6

71. Mr. PELLET proposed the following amendments 
to subparagraph (a) (Reservations to treaties). For 2009, 
the existing paragraph should be replaced by the follow-
ing: “The Special Rapporteur is expected to submit his 
fourteenth report on effects of reservations and objections 
to reservations and probably on succession of States and 
international organizations with regard to reservations, 
which would enable the Commission to complete the first 
reading of the draft Guide to Practice.” The paragraph 
relating to 2010–2011 would then read: “The Special 
Rapporteur is expected to submit his fifteenth and six-
teenth reports with a view to the completion of the second 
reading of the draft Guide to Practice.”

72. Ms. ESCARAMEIA asked whether, in subpara-
graph (c) (Effects of armed conflicts on treaties), the para-
graph relating to 2008 should contain a reference to the 
forthcoming addendum to the third report.

73. The CHAIRPERSON, speaking in his capacity as 
Special Rapporteur, said that he saw no need for such a 
reference. The addendum to his report would be only one 
of several studies, including that by the Working Group.

74. Mr. GALICKI noted, with regard to subpara-
graph (f) (The obligation to extradite or prosecute (aut 
dedere aut judicare)), that the paragraph relating to 2010–
2011 should state that “the Commission will complete the 
first reading ...”.

75. The CHAIRPERSON said that while each special 
rapporteur would doubtless look at the programme relat-
ing specifically to his work, there nevertheless remained 
a potential problem with divergences from uniformity 
of style. He took it that the Secretariat would attend to 
the matter.

Paragraph 6, as amended, was adopted.

4. honoraria

Paragraph 7

Paragraph 7 was adopted.

5. doCumentation and PubliCations

(a) External publication of International Law Commission documents

Paragraphs 8 and 9

Paragraphs 8 and 9 were adopted.

(b) Processing and issuance of reports of Special Rapporteurs

Paragraph 10

Paragraph 10 was adopted.

Paragraph 11

76. Mr. PELLET asked why, in a paragraph relating to 
the Planning Group, a reference was suddenly made to the 
Commission itself. Secondly, the phrase in the French text 
“a reconnu” sounded awkward. The phrase “était consci-
ent de” would be preferable. Lastly, he wished to know 
what the consequences of not adhering to the established 
word-limit would be.

77. The CHAIRPERSON said that the word “recog-
nized” was perfectly acceptable in the English text. As for 
the reference to “the Commission” rather than “the Plan-
ning Group”, all references to the Planning Group would 
automatically become references to the Commission in 
the final report. Any anomalies were therefore ephemeral.

78. Ms. ARSANJANI (Secretary to the Commission) 
said that, as noted in paragraph 12 of the report, the Com-
mission believed that an a priori limitation could not be 
placed on the length of its documentation. Commission 
documents, including reports by special rapporteurs, 
commonly did not respect the word-limit; the reference to 
four weeks in paragraph 11 had been inserted in order to 
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protect the Department for General Assembly and Confer-
ence Management, which was not obliged to process doc-
uments exceeding the established word-limit within four 
weeks. The request for the exemption from the 10-week 
rule for submission of pre-session documents had been 
made in recognition of the fact that, without the exemp-
tion, all documents, including the Special Rapporteurs’ 
reports, would have had to be submitted 10 weeks before 
the opening of the session. 

Paragraph 12

Paragraph 12 was adopted.

(c) Backlog relating to the Yearbook of the International Law 
Commission

Paragraph 13

Paragraph 13 was adopted.

(d) Other publications and the assistance of the Codification Division

Paragraphs 14 and 15

Paragraphs 14 and 15 were adopted.

Paragraph 16

79. Mr. PELLET said that the words “in English” should 
be inserted after the phrase “the Codification Division 
issued this publication”. The publication had not appeared 
in any of the other official languages.

Paragraph 16, as amended, was adopted.

Paragraphs 17 to 23

Paragraphs 17 to 23 were adopted.

6. Commemoration of the siXtieth anniVersarY of the Commission

Paragraph 24

80. Mr. NOLTE said that he had previously suggested 
that academic institutions should be encouraged to par-
ticipate in the observance of the Commission’s sixtieth 
anniversary. He therefore proposed that a comma and the 
words “academic institutions” should be inserted after the 
words “professional associations” in paragraph 24 (c).

81. Mr. VARGAS CARREÑO endorsed that proposal.

Paragraph 24, as amended, was adopted.

Paragraph 25

82. The CHAIRPERSON said that a footnote listing the 
members of the group would be added to the paragraph.

Paragraph 25, as amended, was adopted.

B. Date and place of the sixtieth session of the Commission

Paragraph 26

Paragraph 26 was adopted.

The report of the Planning Group as a whole, as 
amended, was adopted.

The meeting rose at 6 p.m.

2952nd MEETING

Wednesday, 8 August 2007, at 10.05 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Nolte, Mr. Pellet, 
Mr. Perera, Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Valen-
cia-Ospina, Mr. Vargas Carreño, Mr. Vasciannie, 
Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Mr. Yamada.

Cooperation with other bodies (concluded)*

[Agenda item 10]

statement bY the rePresentatiVe 
of the CounCil of euroPe

1. The CHAIRPERSON invited Mr. Lezertua, Direc-
tor of Legal Advice and Public International Law of the 
Council of Europe, to take the floor.

2. Mr. LEZERTUA (Director, Legal Advice and Pub-
lic International Law of the Council of Europe) said that 
the Warsaw Declaration and Action Plan, which had been 
adopted at the Council of Europe Summit held in 2005, 
attached great importance to legal activities. In the past 
year, the Council of Europe had focused much of its atten-
tion on action to combat terrorism. Since November 2001, 
it been endeavouring to make a practical contribution by 
offering the added value it had created to strengthen legal 
action and cooperation against terrorism and its sources 
of funding, and to safeguard fundamental values. It con-
tinued to carry out its work in that regard with a view 
to the full implementation of the standards adopted and 
the strengthening of the capacity of States to combat ter-
rorism effectively while guaranteeing full respect for the 
human rights and fundamental freedoms without which 
Europe could not exist. 

3. The new Council of Europe Convention on the Pre-
vention of Terrorism, adopted in May 2005, had been 
followed by the adoption of Security Council resolution 
1624 (2005) of 14 September 2005, which was based 
on the Convention. The Council of Europe Convention 
on the Prevention of Terrorism had entered into force on 
1 June 2007 and had already been signed by 39 mem-
ber States of the Council of Europe. It was the first of 
the three conventions adopted at the Warsaw Summit to 
enter into force. In addition, the new Council of Europe 
Convention on Laundering, Search, Seizure and Confis-
cation of the Proceeds from Crime and on the Financing 
of Terrorism, which took account of recent trends in that 
regard, particularly the recommendations of the Financial 
Action Task Force, had been signed by 25 countries and 
ratified by two, and would enter into force when six States 
had ratified it. Those two conventions were open, under

* Resumed from the 2944th meeting.



268 Summary records of the second part of the fifty-ninth session

certain conditions, to non-member States of the Council 
of Europe. The process of the signature and ratification of 
the other Council of Europe instruments relating to coun-
ter-terrorism was also underway. Six States thus intended 
to ratify the Protocol amending the European Convention 
on the suppression of terrorism, which, to date, had been 
signed by 44 States and ratified by 25 others.

4. The Council of Europe Committee of Experts on 
Terrorism (CODEXTER) continued to prepare country 
profiles on legislative and institutional counter-terrorism 
capacity. Twenty such profiles already existed and had 
been extremely successful, as they were widely used by 
States and academic institutions. The Security Council 
Counter-Terrorism Committee was also using them for its 
own needs in connection with the monitoring of the imple-
mentation of Security Council resolution 1373 (2001) of 
28 September 2001. That cooperation between the Coun-
cil of Europe and the United Nations in the implemen-
tation of Security Council resolutions 1373 (2001) and 
1624 (2005) was taking place at the operational level as 
well, since Council of Europe experts were taking part 
in evaluation visits by the Security Council Counter- 
Terrorism Committee in United Nations Member States 
that were also members of the Council of Europe.

5. CODEXTER also continued to identify gaps in inter-
national law and action against terrorism. In that connec-
tion, it was paying particular attention to the question of 
the use of the Internet for terrorist purposes and cyberter-
rorism and to the challenge that forged identity documents 
represented for immigration authorities. A new recom-
mendation by the Committee of Ministers to member 
States on cooperation between the Council of Europe and 
its member States and INTERPOL had been added to the 
Council of Europe’s legal arsenal, together with the four 
recommendations on special investigation techniques, the 
protection of witnesses and collaborators of justice, iden-
tity and travel documents and assistance to crime victims 
that had been drafted in the last two years.

6. An international conference entitled “WHY TER-
RORISM? Addressing the Conditions Conducive to 
the Spread of Terrorism” had been held in 2007 for the 
purpose of making a contribution to the United Nations 
Global Counter-Terrorism Strategy381 and, in particular, 
chapter I of the Plan of Action on “measures to address 
the conditions conducive to the spread of terrorism” and 
article 3 of the Council of Europe Convention on the Pre-
vention of Terrorism. For that same purpose, the Secre-
tary-General of the Council of Europe had convened an 
ad hoc meeting in April 2007 of the chairmen of the rel-
evant Council of Europe committees on terrorism to dis-
cuss the Council of Europe’s contribution in that regard. 
The meeting had adopted a road map for the Council of 
Europe’s contribution to the implementation of the United 
Nations Global Counter-Terrorism Strategy. A third Coun-
cil of Europe Convention on Action against Trafficking in 
Human Beings had been opened for signature at the War-
saw Summit. To date, it had been signed by 36 States and 
ratified by seven. Ten ratifications were necessary for its 
entry into force.

381 General Assembly resolution 60/288 of 8 September 2006, 
Annex.

7. With regard to action to combat corruption, he 
recalled that, with the Group of States against Corruption 
(GRECO), the Council of Europe had an integrated moni-
toring and fully operational system that might serve as an 
example for action to be taken at the global level. GRECO 
had recently been joined by Italy and Monaco and now had 
46 member States; it continued to evaluate its members, 
including the United States, using methods that had been 
tried and tested. The Third Evaluation Round, which had 
been inaugurated in early 2007, related to transparency 
in the financing of political parties and the incriminations 
provided for in the Council of Europe Criminal Law Con-
vention on Corruption and the additional protocol thereto.

8. Nationality law was another important aspect of the 
Council of Europe’s work that had traditionally been of 
interest to the International Law Commission. The Coun-
cil of Europe Convention on the avoidance of stateless-
ness in relation to State succession had been signed by 
four member States and ratified by one. To enter into 
force, it had to be ratified by three. It had been prepared 
in accordance with a 1999 recommendation by the Com-
mittee of Ministers to member States on the prevention 
and reduction of statelessness and was based on practi-
cal experience built up in recent years on succession of 
States and statelessness in a number of countries. It also 
took account of the Convention on the reduction of state-
lessness, the 1996 Venice Commission Declaration on the 
Consequences of State Succession for the Nationality of 
Natural Persons and the work of the International Law 
Commission, particularly the draft articles on nationality 
of natural persons in relation to the succession of States.382

9. The Council of Europe continued to coordinate and, 
where possible, develop synergies between the various 
bodies responsible for improving the functioning of jus-
tice. A good example was the work that would soon begin 
on the revision of recommendation No. R (94) 12 on the 
independence, efficiency and role of judges.

10. As far as family law was concerned, the revision of 
the European Convention on the adoption of children was 
a priority. A draft Council of Europe convention on the 
adoption of children (revised) and its explanatory report 
had been finalized and approved by the Committee of 
Ministers and transmitted to the Parliamentary Assembly 
for its opinion. The drafting of the convention was thus in 
the final phase and it should be adopted within the next 
few months.

11. Action to combat cybercrime was another key area 
of the Council of Europe’s work, in which it had a defi-
nite advantage, namely, the Convention on cybercrime, 
which had entered into force in 2004 and was still the 
only international treaty on the subject. The Council of 
Europe recommended the widest possible ratification of 
that Convention and the Additional Protocol to the Con-
vention concerning the criminalisation of acts of a racist 
and xenophobic nature committed through computer sys-
tems, which had entered into force in 2006. The Commit-
tee set up under the Convention on cybercrime had met in 
June 2007 to consider some specific questions concerning 
provisions of the Convention, including those relating to 

382 Yearbook … 1999, vol. II (Part Two), p. 20, para. 47.
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liability of legal persons, spam, phishing, pharming, the 
expedited preservation of stored computer data, terrorist 
propaganda on the Internet, mutual assistance in cases of 
computer-related offences, site blocking and evidence in 
electronic form. 

12. With regard to action to combat crime, particular 
attention was being given to counterfeit medicines and 
pharmaceutical crime with a view to the preparation of a 
binding legal instrument, to be based on the conclusions 
of the international conference on that topic held in Mos-
cow in October 2006. The implementation of the Council 
of Europe conventions on cooperation in the criminal jus-
tice field was being given particular attention in order to 
provide specific solutions to the practical problems that 
arose in that regard, to speed up procedures and to prevent 
disputes between States. Consideration was also being 
given to updating some legal instruments on the transfer 
of convicted persons.

13. Referring to the activities being carried out by the 
Committee of Legal Advisers on Public International 
Law (CAHDI), he welcomed the excellent cooperation 
between that body and the International Law Commis-
sion. CAHDI had worked to improve the implementation 
of sanctions adopted by the United Nations, as well as 
respect for human rights. In that connection, a database 
on the situation in the member States of the Council of 
Europe had been set up in addition to those on the practice 
of States and the organization and functions of the Office 
of the Legal Adviser in Ministries for Foreign Affairs, 
which were public and provided updated information on 
those questions.

14. CAHDI also played an important role as European 
Observatory on Reservations to International Treaties, 
whose activities had increased when the scope of its work 
had been expanded to include reservations to interna-
tional treaties against terrorism, whether or not objections 
could be made to them. CAHDI had therefore drawn up 
a list of “possibly problematic” reservations and, on its 
recommendation, the Secretary-General of the Council of 
Europe had taken measures with a view to the withdrawal 
of such reservations. A dialogue had thus been established 
between CAHDI and reserving States, whether or not they 
were members of the Council of Europe.

15. The next meeting of CAHDI would be held on 10 
and 11 September 2007 in Strasbourg. It would be an 
opportunity for legal advisers to discuss the report on the 
fifty-ninth session of the International Law Commission. 
CAHDI would also focus on digests of State practice 
and the work of the ICJ. The adoption of a draft recom-
mendation by the Committee of Ministers to member 
States on acceptance of the jurisdiction of the ICJ was 
on the agenda, as was another draft recommendation on 
the nomination of international arbitrators and concilia-
tors. CAHDI would continue to support the International 
Criminal Court (ICC). On the initiative of CAHDI, the 
Council of Europe had organized the fourth consultation 
meeting in Athens in September 2006 with the participa-
tion of the President and the Chief Prosecutor of the ICC; 
the meeting had discussed the interaction between ICC 
and national courts, agreements on witnesses and the 
implementation of ICC decisions.

16. The Committee of Ministers of the Council of Europe 
had, moreover, recently invited CAHDI to look into the 
so-called “disconnection clause”, which had appeared 
in the last few years in several Council of Europe con-
ventions, including the three conventions adopted at the 
Warsaw Summit and the Council of Europe Convention 
on the Protection of Children against Sexual Exploitation 
and Sexual Abuse, adopted in July 2007. CAHDI would 
be called upon specifically to examine the consequences 
of that clause in international law.

17. The Council of Europe’s constitutional law and elec-
toral activities were carried out primarily by the European 
Commission for Democracy through Law, better known 
as the Venice Commission. At the request of the Com-
mittee of Ministers, the Venice Commission had submit-
ted a report on democratic oversight of security services 
in the member States of the Council of Europe that had 
been prepared as a result of proposals by the Secretary-
General following the investigation, under article 52 of 
the European Convention on Human Rights, of allega-
tions of secret detentions and illegal inter-State transfers 
of detainees involving member States of the Council of 
Europe. The Venice Commission had adopted an impor-
tant opinion on the very sensitive issue of video surveil-
lance by private operators in public places and the private 
sphere and by public authorities in the private sphere. It 
had also handed down other opinions, for example, on 
the draft constitution of Montenegro, early elections in 
Ukraine, amendments to the election code of Armenia and 
the Kosovo ombudsman bill.

18. High-level conferences had been held in autumn 
2006 and in 2007. For example, the twenty-seventh Con-
ference of European Ministers of Justice had been held in 
Yerevan in October 2006 and the Ministers had adopted 
a resolution on the victims of crime. In that connection, 
he recalled that the Council of Europe Convention on the 
Prevention of Terrorism was the only treaty now in force 
in the world containing a provision on the protection and 
compensation of victims of terrorism. The Council of 
Europe Convention on the Protection of Children against 
Sexual Exploitation and Sexual Abuse, adopted in July 
2007, would be open for signature at the Conference of 
European Ministers of Justice, to be held in Lanzarote, 
Spain, in October 2007.

19. A High-Level Conference of Ministers of Justice 
and the Interior had been held in Moscow in November 
2006 to consider ways of improving European coopera-
tion in the criminal justice field. That topic had also been 
on the agenda of the European Conference of Prosecutors 
held in Warsaw in June 2007.

20. In conclusion, he stressed that the Council of 
Europe’s aim was to build a Europe without dividing lines 
based on the common values embodied in the Statute of 
the Council of Europe, namely, democracy, human rights 
and the rule of law.

21. The CHAIRPERSON invited the members of the 
Commission to put questions to Mr. Lezertua.

22. Mr. PELLET said that relations between the Com-
mission and CAHDI were very close, but, in his view, 
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extremely formal. He wondered whether other methods 
of operation might be possible. He also wished to know 
what proposals the Council of Europe intended to make 
concerning the nomination of international arbitrators and 
conciliators.

23. Ms. ESCARAMEIA, referring to Mr. Lezertua’s 
comment on action to combat cybercrime, said that she 
wished to know whether he thought it might be of some 
interest for the Commission to carry out a possible study 
of cyberterrorism and cybercrime in general. She also 
wished to know whether CAHDI was planning to devote 
one of its sessions to the work of the Commission.

24. Mr. NOLTE asked Mr. Lezertua whether the Coun-
cil of Europe was involved in any way in the United 
Nations General Assembly’s work on the rule of law at 
the national and international levels. He also wished to 
know the Council of Europe’s position on the protection 
of human rights in relation to the sanctions provided for 
by the Security Council as part of action to combat ter-
rorism. Referring to the conclusion by the Venice Com-
mission on CIA flights, namely, that a number of member 
States of the Council of Europe must improve their vigi-
lance, he asked what role the Council of Europe might 
play in monitoring international standards in that regard.

25. Mr. LEZERTUA (Director, Legal Advice and Pub-
lic International Law of the Council of Europe), reply-
ing to the questions by Mr. Pellet and Ms. Escarameia on 
the formality of relations between CAHDI and the Com-
mission and the possible holding of a special session of 
CAHDI on the work of the Commission, said the fact 
that CAHDI met only twice a year for one week was an 
obstacle to the establishment of a more lively and fruitful 
debate. However, since he too was convinced of the need 
to introduce greater flexibility in exchanges between the 
two bodies, he would work with his colleagues to ensure 
more active cooperation.

26. The question of international arbitration was on the 
agenda of the next meeting of CAHDI, which would be 
held in September 2007. As part of the Third Evaluation 
Round, moreover, GRECO would be considering the 
implementation of the Additional Protocol to the Crimi-
nal Law Convention on Corruption relating specifically to 
corruption in connection with arbitration.

27. Considerable efforts had been made to prepare the 
Convention on cybercrime because it was very difficult 
to set standards in that regard. The Cybercrime Conven-
tion Committee had already met once and the Commis-
sion could probably provide it with valuable assistance, 
perhaps by convincing some non-European States of the 
need for that instrument; that might offer an opportunity 
for more dynamic exchanges between the Council of 
Europe and the Commission.

28. In reply to Mr. Nolte, he said that he was not aware 
of any particular reactions within the Council of Europe as 
a result of the adoption of United Nations General Assem-
bly resolution 61/39 of 4 December 2006 on the rule of 
law at the national and international levels. However, the 
Council participated actively in the implementation of 
General Assembly and Security Council resolutions, in 
particular in the area of the fight against terrorism.

29. With regard to action on the case of the CIA flights, 
pressure on European Governments to consider the need 
to monitor the activities of foreign military intelligence 
services in their territory had increased since the publica-
tion of the second report by Mr. Marty, the Rapporteur 
of the Council of Europe Parliamentary Assembly on that 
question. The new recommendation the Parliamentary 
Assembly had just submitted to the Committee of Minis-
ters might lead to the adoption of measures.

30. Mr. BENÍTEZ (Secretary of CAHDI and Chief, 
Public International Law and Anti-Terrorism Division of 
the Council of Europe) said that the question of the rule 
of law at the national and international levels had been 
on CAHDI’s agenda since 2006 and that the proposals by 
Mexico and Switzerland on ways and means of imple-
menting the General Assembly resolution were being 
considered. CAHDI would continue its consideration of 
that question at its September 2007 meeting and Mr. Pel-
let, who would be present, would be able to report on it to 
the members of the Commission.

31. The question of targeted sanctions provided interest-
ing examples of “quiet diplomacy”. From the very begin-
ning, CAHDI had understood the dilemma faced by the 
member States of the Council of Europe, which must, on 
the one hand, comply with the provisions of the European 
Convention on Human Rights and, on the other, with the 
requirements of the Charter of the United Nations. It had 
not prepared any normative texts or recommendations 
because it had considered that it was not its place to focus 
on the United Nations system of sanctions, but it had con-
centrated on the national aspect of the question, namely, 
the attitude of domestic courts towards persons contesting 
decisions adopted by national authorities in accordance 
with Security Council resolutions, and on the establish-
ment of a restricted database relating to such cases, which 
the President of the Security Council had asked to consult.

32. Replying to Ms. Escarameia, he said that, although 
the Convention on cybercrime was an instrument adopted 
by a regional organization, it was open to signature by 
non-member States of the Council of Europe, and that 
explained why the Council was not at present in favour 
of the negotiation of an instrument of universal scope 
and preferred to give priority to promoting the full imple-
mentation of that Convention. The Council had, however, 
held a debate on whether the Convention on cybercrime 
really made it possible to deal with the reality of cyber-
terrorist attacks, particularly those targeting critical infra-
structures. The Council had requested a study which had 
concluded that it was not necessary to prepare a specific 
instrument against cyberterrorism and that it was enough 
to rely on the combination of the Convention on cyber-
crime and the Council of Europe Convention on the Pre-
vention of Terrorism.

33. Mr. HASSOUNA asked whether CAHDI cooper-
ated with regional organizations in Africa, Asia and Latin 
America which played a role similar to that of the Council 
of Europe.

34. Ms. JACOBSSON said that she would like further 
information on the intentions of the Council of Europe 
with regard to the consequences of the “disconnection 
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clause” contained in several recent instruments, a matter 
which the Commission had discussed in connection with 
its work on the fragmentation of international law.

35. Mr. GALICKI, referring to Ms. Jacobsson’s ques-
tion, recalled that the problem had arisen in particularly 
acute form at the time of the adoption of the Council of 
Europe Convention on the Prevention of Terrorism. 

36. Mr. LEZERTUA (Director, Legal Advice and Pub-
lic International Law of the Council of Europe) said that 
relations between the Council of Europe and the African 
Union and the Organization of American States were spo-
radic. They were in no way comparable to the relations 
that had been established with universal organizations 
such as the United Nations. In the framework of intercul-
tural dialogue, more regular exchanges had taken place 
with the Member States of the United Nations, but they 
were admittedly limited to that type of question.

37. “Disconnection clauses” were a complex matter 
that had given rise to major problems on two occasions. 
The first had been when the three “Warsaw Conventions”, 
namely, the Council of Europe Convention on the Pre-
vention of Terrorism, the Council of Europe Convention 
on Laundering, Search, Seizure and Confiscation of the 
Proceeds from Crime and on the Financing of Terrorism 
and the Council of Europe Convention on Action against 
Trafficking in Human Beings, had been opened for signa-
ture by the member States of the Council of Europe. The 
European Commission had requested the inclusion of a 
disconnection clause in each of the treaties for the purpose 
of regulating the relations established by them among the 
member countries of the European Union; that had been 
accepted after the Council of Europe and the European 
Commission had agreed that those clauses would relate 
only to the possibility of implementing means other than 
those provided for in the texts in question and could not 
have the effect of exempting the States concerned from 
their treaty obligations. 

38. The European Commission had also requested the 
inclusion of a disconnection clause at the time of the 
signature of the Council of Europe Convention on the 
Protection of Children against Sexual Exploitation and 
Sexual Abuse, and it had been accepted. However, since 
some member States had stressed that this was an ad hoc 
solution adopted as a matter of urgency and that it in no 
way prejudged the inclusion of such a clause in other 
conventions in future, it had been decided that CAHDI 
should be entrusted with the task of carrying out a study 
on the consequences of disconnection clauses for interna-
tional law. The contours of that study would be defined 
in September 2007 by the Committee of Ministers of the 
Council of Europe and the first report by CAHDI on the 
question was scheduled for March 2008.

Draft report of the Commission on the Work 
of its fifty-ninth session (continued)

Chapter VIII. Responsibility of international organizations (con-
tinued) (A/CN.4/L.713 and Add.1–3)

C. Text of the draft articles on responsibility of international 
organizations provisionally adopted so far by the Commission 
(continued) (A/CN.4/L.713/Add.1–3)

2. teXt of the draft artiCles with Commentaries thereto adoPted bY 
the Commission at its fiftY-ninth session (continued)

Commentary to draft article 39 (Compensation) (continued)

Paragraph (4) (continued)

39. The CHAIRPERSON, suggesting that the mem-
bers of the Commission might take up an issue left pend-
ing at the preceding meeting, invited them to consider 
Ms. Escarameia’s proposal that the following new para-
graph 4 bis should be added to the commentary to arti-
cle 39: “Since article 39 must be read in conjunction with 
article 36, paragraph 2, on the scope of international obli-
gations, the existence of rights that directly accrue to indi-
viduals is not prejudiced.” The footnote would read: “See, 
for example, General Assembly resolution 52/247, dated 
26 June 1998, on compensation of individuals injured as 
a result of wrongful acts by United Nations peacekeeping 
forces.”

40. Mr. GAJA (Special Rapporteur) said he did not 
think that it was wise to add such a paragraph to the com-
mentary to article 39, which related to compensation, 
because the same thing would then have to be done for 
the other forms of reparation for injury. If something was 
to be added, it should be done in paragraph (5) of the com-
mentary to article 36 (Scope of international obligations 
set out in this Part).

41. Ms. ESCARAMEIA said that she did not object to 
the Special Rapporteur’s suggestion, but she would like 
the wording adopted to be as close as possible to the 
wording she had proposed.

42. The CHAIRPERSON proposed that the Special 
Rapporteur and Ms. Escarameia should agree on spe-
cific wording that the Commission might adopt at a later 
meeting.

It was so decided.

Paragraph (1) (concluded)

43. After an exchange of views in which Mr. PELLET 
and Mr. GAJA (Special Rapporteur) took part, it was 
decided that the third and fourth sentences should be com-
bined and that the words “the respective States” should be 
followed by the following words: “in accordance with the 
statement by the United Nations in the letter that it would 
not evade responsibility…”.

Paragraph (1), as amended, was adopted.

Commentary to draft article 40 (Satisfaction)

Paragraphs (1) to (6)

Paragraphs (1) to (6) were adopted.

The commentary to draft article 40 was adopted.

Commentary to draft article 41 (Interest)

The commentary to draft article 41 was adopted.
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Commentary to draft article 42 (Contribution to the injury)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

The commentary to draft article 42 was adopted.

Commentary to draft article 43 (Ensuring the effective performance of 
the obligation of reparation)

Paragraph (2)

44. Mr. PELLET said that, in order to justify the very 
important fact that the purpose of draft article 43 was not 
to transfer the responsibility of an international organiza-
tion to a State, the commentary was based on opinions 
expressed by States and on practice. However, an equally 
important theoretical consideration did not appear in 
the commentary: since international organizations were 
considered to have legal personality, they were respon-
sible, and their responsibility could not be transferred to 
a State. In order to reflect that consideration in the com-
mentary, the following sentence should be added at the 
end of paragraph (2): “Moreover, since it is recognized 
that international organizations have international legal 
personality of their own, it is [in theory] inconceivable 
that they should not be held solely responsible for their 
internationally wrongful acts.” A footnote referring to the 
advisory opinion of the ICJ in the case concerning Cer-
tain Expenses of the United Nations might also be added 
after the words “of their own”.

45. Mr. GAJA (Special Rapporteur) said that the foot-
note was inappropriate because it referred only to the 
United Nations. Moreover, the text proposed by Mr. Pel-
let was unnecessary and belonged more at the beginning 
of the commentary, in connection with paragraph (1).

46. The CHAIRPERSON proposed that the Special 
Rapporteur and Mr. Pellet should agree on wording and 
that the Special Rapporteur should report back to the 
Commission at the next meeting, until when the adoption 
of paragraphs (1) and (2) would be suspended.

It was so decided.

Paragraph (3)

Paragraph (3) was adopted.

Paragraph (4)

47. Mr. GAJA (Special Rapporteur), supported by 
Mr. PELLET, proposed that the words “in the Drafting 
Committee” in the first line should be deleted and that the 
words “the Drafting Committee” in the last line should be 
replaced by the words should be replaced by the words 
“the Commission”.

Paragraph (4), as amended, was adopted.

Paragraph (5)

48. Mr. PELLET said that the words “of the Drafting 
Committee” should also be deleted. 

Paragraph (5), as amended, was adopted.

Paragraph (6)

49. Mr. NOLTE said that the second sentence, which 
went too far, should be toned down somewhat because 
it implied that, for all organizations, the general duty to 
cooperate involved an obligation to finance the organiza-
tion. That was open to question, however, as the exam-
ple of the International Tin Council showed. He therefore 
proposed that the word “generally” should be added after 
the word “may” in the second sentence.

Paragraph (6), as amended, was adopted.

Paragraph (7)

50. Mr. PELLET said that the two opinions reflected 
in paragraph (7) should be shown separately in two sen-
tences, the first ending with the words “general inter-
national law” and the second, which would follow on 
immediately, beginning with the words “Other mem-
bers considered that that principle could be stated by the 
Commission…”.

51. After a discussion in which Ms. ESCARA-
MEIA, Mr. GAJA (Special Rapporteur), Mr. HMOUD, 
Mr. NOLTE and Mr. PELLET took part, Mr. Pellet’s pro-
posal was adopted following an indicative vote.

Paragraph (7), as amended, was adopted.

The meeting rose at 12.55 p.m.

2953rd MEETING

Wednesday, 8 August 2007, at 3.05 p.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Pellet, Mr. Perera, 
Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Valencia-Ospina, 
Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez- 
Bermúdez, Mr. Wisnumurti, Mr. Yamada.

Draft report of the Commission on the work 
of its fifty-ninth session (continued)

Chapter VIII. Responsibility of international organizations (con-
tinued) (A/CN.4/L.713 and Add.1-3)

C. Text of the draft articles on responsibility of international 
organizations provisionally adopted so far by the Commission 
(continued) (A/CN.4/L.713/Add.1–3)

2. teXt of the draft artiCles with Commentaries thereto adoPted bY 
the Commission at its fiftY-ninth session (continued)

1. The CHAIRPERSON drew attention to the portion of 
chapter VIII contained in document A/CN.4/L.713/Add.1. 
One issue remained to be settled, namely a proposal by 
Ms. Escarameia for an additional sentence to be inserted 
in paragraph (5) of the commentary to draft article 36.
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Commentary to draft article 36 (Scope of international obligations set 
out in this Part) (concluded)*

Paragraph 5 (concluded)*

2. Mr. GAJA (Special Rapporteur) said that the pro-
posed new text, to be inserted after the first sentence, 
would read: “Another area is that of breaches committed 
by peacekeeping forces and affecting individuals.” The 
footnote would read: “See, for instance, General Assem-
bly resolution 52/247 of 26 June 1998 on third-party lia-
bility: temporal and financial limitations.”

Paragraph (5) of the commentary to draft article 36, as 
amended, was adopted.

The commentary to draft article 36, as amended, was 
adopted.

3. The CHAIRPERSON invited the Commission to 
consider a number of issues that had been left pending 
in the portion of chapter VIII contained in document A/
CN.4/L.713/Add.2.

Commentary to draft article 43 (Ensuring the effective performance of 
the obligation of reparation) (concluded)

Paragraph (1) (concluded)

4. Mr. GAJA (Special Rapporteur) said that Mr. Pellet 
had proposed that the following sentence should be added 
at the beginning of the paragraph: “International organi-
zations that are considered to have a separate interna-
tional legal personality are in principle the only subjects 
for which the legal consequences of their internationally 
wrongful acts are entailed.”

5. Mr. McRAE suggested that the second half of the sen-
tence should be recast to read: “... the only subjects whose 
internationally wrongful acts entail legal consequences”.

6. The CHAIRPERSON said that it would be safer to 
retain the text proposed by the Special Rapporteur, which 
was the product of careful consultations. 

Paragraph (1), as amended, was adopted.
Paragraph (7) (concluded)

7. Mr. GAJA (Special Rapporteur) said that in order to 
clarify any possible ambiguity, he had thought it worth-
while to expand the commentary, since some members of 
the Commission favoured the view that the obligation of 
reparation already existed under general international law, 
while others considered that it did not exist or that it could 
be stated only as a possible rule of progressive develop-
ment. He therefore proposed the following text to replace 
the existing first sentence of the paragraph: 

“The majority of the Commission maintained that no 
duty arose for members under general international law 
to take all appropriate measures in order to provide the 
responsible organization with the means for fulfilling its 
obligation to make reparation. However, some members 
were of the contrary opinion, while some other mem-
bers expressed the view that such an obligation should 
be stated as a rule of progressive development.”

Paragraph (7), as amended, was adopted.

* Resumed from the 2950th meeting.

The commentary to draft article 43 as a whole, as 
amended, was adopted.

Commentary to draft article 44 [43] (Application of this chapter)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

The commentary to draft article 44 [43] was adopted.

Commentary to draft article 45 [44] (Particular consequences of a seri-
ous breach of an obligation under this chapter)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

8. Mr. PELLET said that it was not clear from the state-
ment by the Russian Federation quoted in the paragraph 
that the draft article concerned serious breaches of obli-
gations under jus cogens rather than simply unlawful 
acts. He therefore proposed that the quotation should be 
deleted or else given a context in order to show the link 
with serious breaches.

9. Mr. GAJA (Special Rapporteur) said that, in the con-
text, it was clear that the Russian Federation was address-
ing serious breaches of obligations under peremptory 
norms of general international law. He had included the 
quotation because it was a specific reply to the question 
that had been put to Governments. There was no need for 
clarification. He would, however, engage in further con-
sultations if the Commission so wished.

10. Mr. KOLODKIN said that he saw no problem with 
the quotation. The first sentence of the paragraph set the 
scene, and the context of the quotation was clear.

11. Mr. CANDIOTI said that he understood Mr. Pel-
let’s concern. The Commission was endorsing the Rus-
sian Federation’s opinion, which seemed to be that States 
should cooperate in terminating any unlawful act by an 
international organization, whereas the draft article was 
concerned solely with serious breaches of general inter-
national law.

12. Mr. KOLODKIN proposed that the quotation should 
be deleted. Thus no one State would be singled out.

13. Mr. SABOIA, supported by Mr. PELLET, said that 
the solution proposed by Mr. Kolodkin was fair. The quo-
tation should be deleted, but the reference to the statement 
by the Russian Federation should be retained for ease of 
consultation.

14. The CHAIRPERSON said that he took it that the 
Commission wished to delete the quotation from the Rus-
sian Federation.

It was so decided.

Paragraph (2), as amended, was adopted.

Paragraphs (3) to (5)

Paragraphs (3) to (5) were adopted.
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Paragraph (6)

15. Mr. PELLET said that his concern with regard 
to paragraph (6) was the same as that regarding para-
graph (2): the quotation from the advisory opinion of the 
ICJ on the Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory referred to an 
illegal situation but did not specify in what way the situa-
tion involved a serious breach of international law. He 
therefore suggested that the quotation should be replaced 
by one indicating the seriousness of the breach involved.

16. Mr. GAJA (Special Rapporteur) said that the quota-
tion bore no relation to the one in paragraph (2), which 
he had chosen because it had neatly expressed a point of 
view. In the case of paragraph (6), the problem was that 
the ICJ had not said in so many words that there existed 
an obligation under a peremptory norm of general inter-
national law. Indeed, there was no reference to peremp-
tory norms in the advisory opinion. The opinion was well 
known and, in his view, there was no need for the Com-
mission to go into detail on the Court’s conclusions.

17. Mr. HMOUD pointed out that the delegation of Jor-
dan, the observer for Palestine and other interested dele-
gations had considered the whole legal regime of the wall 
to be contrary to the right to self-determination, which 
was a peremptory norm of international law. ICJ had not 
spelled that out, but he hoped that the implication that a 
peremptory norm had been breached had been intentional.

18. Mr. PELLET proposed that the quotation should 
be replaced by the following sentence, which appeared 
in paragraph 159 of the advisory opinion: “Given the 
character and the importance of the rights and obligations 
involved, the Court is of the view that all States are under 
an obligation not to recognize the illegal situation result-
ing from the construction of the wall”, which, at the least, 
implied that serious breaches of international law were 
involved.

Paragraph (6) was provisionally adopted, subject to 
the outcome of further consultations between the Special 
Rapporteur and Mr. Pellet.

Paragraphs (7) and (8)

Paragraphs (7) and (8) were adopted.

1. teXt of the draft artiCles (concluded)**

19. The CHAIRPERSON drew attention to document 
A/CN.4/L.713/Add.3, which contained the text of the 
draft articles on responsibility of international organiza-
tions. Since the Commission had already provisionally 
adopted the draft articles, it did not need to consider them 
again. He therefore took it that the Commission agreed to 
include the text of the draft articles in Chapter VIII.

It was so decided.

Section C.1 of Chapter VIII of the report of the Com-
mission was adopted.

** Resumed from the 2949th meeting.

Chapter IV. Reservations to treaties (continued)*** (A/CN.4/L.706 
and Add.1–3)

20. The CHAIRPERSON drew attention to the por-
tion of Chapter IV contained in document A/CN.4/L.706/
Add.2, which contained a summary of the debate on the 
twelfth report on reservations to treaties.

21. Ms. ESCARAMEIA suggested that the Commis-
sion should defer consideration of the document, which, 
although substantive, had been issued only that morning. 
Members would have had little time in which to absorb 
the information.

22. The CHAIRPERSON said that, regrettably, exigen-
cies of time required the Commission to proceed with its 
consideration of the document immediately.

B. Consideration of the topic at the present session (continued)***

Paragraph 1

23. The CHAIRPERSON said that paragraph 1 was 
redundant and should be deleted.

Paragraph 1 was deleted.

Paragraphs 2 and 3

Paragraphs 2 and 3 were adopted.

Paragraph 4

24. The CHAIRPERSON said that the blanks in the 
first phrase should be filled as follows: “At its 2950th and 
2951st meetings, on 7 August 2007, ...”.

Paragraph 4, as orally revised, was adopted.

Paragraph 5

Paragraph 5 was adopted.

4. introduCtion bY the sPeCial raPPorteur of his twelfth rePort

Paragraph 6

25. Mr. PELLET said that, as it stood, the penultimate 
sentence was meaningless. He therefore suggested the 
following amendment: “Moreover, there was no need to 
consider treaty provisions that expressly authorize a res-
ervation to be anticipated acceptances.”

Paragraph 6, as amended, was adopted.

Paragraph 7

Paragraph 7 was adopted.

Paragraph 8

26. Mr. PELLET (Special Rapporteur) proposed, first, 
that the words “which was also contained” in the second 
sentence should be amended to read “although it was 
contained”. Secondly, the beginning of the third sen-
tence, which read “Retaining it might serve to indicate ...”

*** Resumed from the 2951st meeting.
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should be reworded to read “Retaining it had the advan-
tage of indicating ...”.

Paragraph 8, as amended, was adopted.

Paragraphs 9 to 14

Paragraphs 9 to 14 were adopted.

Paragraph 15

27. Mr. PELLET (Special Rapporteur) said that the 
words “a question” in the first sentence should be amended 
to read “another question”.

Paragraph 15, as amended, was adopted.

Paragraphs 16 to 18

Paragraphs 16 to 18 were adopted.

5. summarY of the debate

28. The CHAIRPERSON announced that consideration 
of section B.5 would be postponed until the next day to 
allow members sufficient time to peruse the document.

Chapter II. Summary of the work of the Commission at its fifty-
ninth session (A/CN.4/L.711)

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

Paragraph 3

29. Mr. PELLET said that paragraph 3 should mention 
that the Drafting Committee had also considered draft 
articles 1 and 2. He therefore proposed that the end of 
the last sentence should read, “… to the Drafting Com-
mittee, which considered draft articles 1 and 2, although 
it was not possible for the Commission to discuss those 
draft articles in plenary meeting”, or words to that effect. 

30. The CHAIRPERSON noted that a progress report 
had been presented but that the draft articles had not been 
adopted by the Commission.

31. Mr. PELLET asked why no reference was made to 
that fact.

32. The CHAIRPERSON said that he would consult the 
Secretary of the Commission regarding the amendment of 
paragraph 3.

Paragraphs 4 to 6

Paragraphs 4 to 6 were adopted.

Paragraph 7

33. Ms. ESCARAMEIA asked why the paragraph did 
not allude to the presentation of the Planning Group’s 
report to the plenary Commission and to the report’s 
inclusion in the final chapter of the Commission’s report. 
She therefore proposed that the first sentence should be 
supplemented to read: “The Commission set up a Plan-
ning Group to consider its programme, procedures and 
working methods, which presented its report, which is 
reflected in Chapter X of the Commission’s report.”

34. Ms. ARSANJANI (Secretary to the Commission) 
explained that the final chapter of the Commission’s 
report reflected only the fact that the Planning Group had 
been established. The entire report of the Planning Group 
was incorporated in the Commission’s report as a Com-
mission decision. It did not therefore form a specific sec-
tion of the last chapter of the report.

35. Ms. ESCARAMEIA said that, in that case, since the 
purpose of Chapter II was to guide readers of the report, 
it should indicate where the substance of the Planning 
Group’s discussions could be found in the report.

36. The CHAIRPERSON asked the Secretary to inves-
tigate ways of improving the narrative clarity of para-
graph 7, provided that such action would not be contrary 
to any established convention.

Paragraph 7 was adopted on the understanding that 
editorial improvements would be made to the text.

Paragraph 8

37. Ms. ESCARAMEIA said that the Commission’s 
meetings with treaty-monitoring bodies during the past 
year had been much more formal than those held in previ-
ous years. That being the case, she wondered why there 
was no reference to the seminar that had been held with 
representatives of treaty-monitoring bodies and the rep-
resentative from the Sub-Commission on the Promotion 
and Protection of Human Rights.

38. Mr. PELLET said that he did not understand what 
had determined the order in which the various entities 
were listed. It would be more logical to put them in the 
order in which their presentations had been heard. It might 
also be advisable to add a phrase reading “and organized a 
seminar with United Nations human rights experts” at the 
end of the paragraph.

39. Mr. SABOIA agreed with Mr. Pellet’s proposal and 
endorsed Ms. Escarameia’s comments. He also pointed 
out that it was inappropriate to refer to the persons who 
had participated in the meetings as “experts” because they 
had attended in their capacity as representatives of treaty-
monitoring bodies.

40. Mr. CAFLISCH concurred with Mr. Saboia and 
emphasized that not all participants had been United 
Nations experts, for some had been representatives of the 
European Court of Human Rights. Moreover, not all of 
them had been experts on matters concerning reservations 
to treaties.

41. The CHAIRPERSON said that all the proposals 
were sound. Mr. Pellet’s suggestions regarding presenta-
tion should be adopted and Ms. Escarameia had also made 
a valid point concerning improvements to the reference 
to the meetings in question. However, given that it would 
be impossible to go into great detail in Chapter II, con-
tacts with treaty-monitoring bodies would be chronicled 
elsewhere in the report. The points made by Mr. Caflisch 
and Mr. Saboia should be accepted and the paragraph 
should specify that the individuals in question were mem-
bers of particular treaty-monitoring bodies. He invited 
Ms. Escarameia to supply the appropriate wording.
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42. Mr. PELLET suggested that it would be wise to 
abide by the wording used in General Assembly resolu-
tion 61/34 of 4 December 2006, on the report of the Inter-
national Law Commission on the work of its fifty-eighth 
session.

43. The CHAIRPERSON suggested that even though 
the Secretary had emphasized that Chapter II was a sum-
mary of the Commission’s work and that Chapter X was 
the proper place for a more detailed account, the end of 
the paragraph should be modified to indicate that the per-
sons in question were members of human rights monitor-
ing bodies and that not all were from the United Nations.

44. Mr. VALENCIA-OSPINA agreed with Mr. Pellet’s 
solution and proposed that the sentence should read: “The 
Commission convened a meeting with representatives 
of the United Nations human rights bodies set up under 
human rights instruments and with regional human rights 
bodies.”

45. The CHAIRPERSON suggested that members 
should hold consultations with a view to finding more 
apposite wording.

Paragraph 9

46. Mr. PERERA said that the paragraph should also 
state that the seminar had been addressed by several 
members of the Commission. The details could appear in 
chapter X.

Paragraph 9, as amended, was adopted, subject to 
minor editorial corrections.

Paragraph 10

Paragraph 10 was adopted.

47. Mr. CANDIOTI, supported by Mr. SABOIA, said 
that although he had refrained from commenting on each 
point, he was unhappy with editorial policy. Chapter II 
always amounted to no more than a shorthand, not to say 
statistical, account of the Commission’s work and left the 
reader unenlightened on a number of important matters. It 
was a lacklustre way of describing all the discussions that 
had taken place. Chapter II should be more user-friendly; it 
should awaken the reader’s curiosity and generate a desire 
to know what happened next. He therefore suggested 
that, in future, chapter II should summarize the substan-
tive content of reports and indicate in greater detail what 
questions had been most hotly debated. Meatier presenta-
tion and better “selling” of the Commission’s work would 
influence discussions in the Sixth Committee.

48. Mr. PELLET said that Mr. Candioti had touched on 
a sore point. He personally disliked chapter II on princi-
ple. No attempt should be made to prepare a summary 
for the lazy—the more interesting chapter II was, the less 
some members of the Sixth Committee would read the 
remainder of the report. It would be wiser to highlight 
the main issues in the separate chapters of the report. If 
an overview was prepared, it was certain that 90 per cent 
of delegates to the Sixth Committee would read only that, 
and no serious discussion could be based on a digest. The 
better chapter II was, the more harm it would do.

49. The CHAIRPERSON said that while he did not 
wish to embark on a discussion of the content and struc-
ture of the report, he believed that some important issues 
had been broached. He found Mr. Candioti’s proposals 
persuasive. Chapter II was rather dry, and as a wide pub-
lic did consult the Commission’s publications, editorial 
policy must be discussed by the Planning Group.

50. Ms. ESCARAMEIA pointed out that chapter II 
of the Commission’s report was indeed on the Planning 
Group’s agenda for the following year. Priority should 
therefore be given to that subject and a meeting should be 
held on it at the beginning of the session, since the Secre-
tariat required guidance as early as possible on the draft-
ing of the report. She supported the views of Mr. Candioti 
and did not feel that a digest would promote laziness. She 
was sure that Mr. Pellet did not read every article in every 
international law journal and that he often read abstracts 
in order to find out if the full article would be of interest to 
him. An expanded chapter II should summarize the most 
controversial issues; as it stood, the chapter said nothing 
of substance.

The meeting rose at 4.20 p.m.

2954th MEETING

Thursday, 9 August 2007, at 10 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Mr. Comis-
sário Afonso, Ms. Escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. Hassouna, Mr. Hmoud, Ms. Jacobs-
son, Mr. Kolodkin, Mr. McRae, Mr. Nolte, Mr. Pellet, 
Mr. Perera, Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Valencia- 
Ospina, Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez-
Bermúdez, Mr. Wisnumurti, Mr. Yamada.

Draft report of the Commission on the work 
of its fifty-ninth session (continued)

Chapter VIII. Responsibility of international organizations (con-
cluded) (A/CN.4/L.713 and Add.1–3) 

C. Text of the draft articles on responsibility of international 
organizations provisionally adopted so far by the Commission 
(concluded) (A/CN.4/L.713/Add.1–3)

2. teXt of the draft artiCles with Commentaries thereto adoPted bY 
the Commission at its fiftY-ninth session (concluded)

Commentary to draft article 45 [44] (Particular consequences of a seri-
ous breach of an obligation under this chapter) (concluded)

Paragraph (6) (concluded)

1. The CHAIRPERSON, recalling that paragraph (6) 
of document A/CN.4/L.713/Add.2 had been left pending, 
invited Mr. Gaja to read the proposal which he had pre-
pared together with Mr. Pellet. 
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2. Mr. GAJA (Special Rapporteur) proposed that, to meet 
Mr. Pellet’s request, an excerpt from the advisory opinion 
on the Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory be included. The text 
in question should be inserted in quotation marks after the 
words “for all States” and the footnote should be amended 
so that it referred to paragraph 159 of the opinion.

Paragraph (6), as amended, was adopted.

The commentary to draft article 45 [44], as amended, 
was adopted.

Section C.2, of Chapter VIII of the draft report of the 
Commission as amended, was adopted. 

Chapter VIII of the draft report of the Commission, as 
a whole, as amended, was adopted.

Chapter IV. Reservations to treaties (concluded) (A/CN.4/L.706 
and Add.1–3)

3. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of chap-
ter IV.B of the draft report on reservations to treaties (A/
CN.4/L.706/Add.2).

B. Consideration of the topic at the present session (concluded)

5. summarY of the debate

Paragraph 19

Paragraph 19 was adopted.

Paragraph 20

4. Mr. GAJA proposed that the first sentence should be 
moved to paragraph 19. The rest of the paragraph should be 
divided into two parts, the first part ending with the words 
“and the State accepting the reservation”; the new para-
graph would start with “It was further pointed out”. The 
beginning of the penultimate sentence should be worded: 
“Another view was that, according to the Vienna Conven-
tion, the absence of an objection gave rise to a presump-
tion”. In the last sentence, the words “It was also understood 
that” should be replaced by “It was suggested that”.

Paragraph 20, as amended, was adopted.

Paragraphs 21 to 24

Paragraphs 21 to 24 were adopted.

Paragraph 25

5. Mr. PELLET (Special Rapporteur) said that the last 
sentence should be amended to read: “Moreover, the draft 
guideline did not make it clear which provisions of draft 
guideline 2.8.1 did not apply.”

6. Mr. HMOUD suggested that the following sentence 
should be inserted after the first sentence: “According to 
one view, the notion of presumption should be replaced 
by the notion of tacit acceptance.”

Paragraph 25, as amended by Mr. Pellet and 
Mr. Hmoud, was adopted.

Paragraphs 26 to 28

Paragraphs 26 to 28 were adopted.

Paragraph 29

7. Ms. ESCARAMEIA said that the following words 
should be inserted at the end of the first sentence: “and 
that the title of the guideline did not reflect its contents 
because the position taken on a reservation could be an 
objection.”

Paragraph 29, as amended, was adopted.

Paragraph 30

8. Mr. PELLET (Special Rapporteur) said that the 
words “such a regime would conform” at the end of the 
paragraph should be amended to read: “such a regime 
should conform”.

9. The CHAIRPERSON said that Ms. Escarameia had 
circulated a proposal in writing which read:

“With regard to draft guideline 2.8.12, some mem-
bers considered that acceptances should not have in all 
circumstances a final and irreversible nature. It was 
pointed out that an express acceptance should be con-
sidered final and irreversible only 12 months after the 
reservation was made because that was the period that 
applied, by their nature, to tacit acceptances.”

10. Mr. PELLET (Special Rapporteur) said that he was 
astonished by the word “because” in the second sentence 
of Ms. Escarameia’s proposal. What followed that word 
was not an explanation but a comparison. He therefore 
suggested that the end of the sentence should be replaced 
by the words: “as is the case with tacit acceptances”.

11. Mr. NOLTE asked why the two sentences had 
been separated. As to substance, he seemed to recall 
that the opinion expressed in the second sentence had 
also been expressed by the members who had formu-
lated the opinion expressed in the first sentence. Thus, 
the second sentence should begin with the words: “They 
pointed out”.

12. Ms. ESCARAMEIA said that Mr. Pellet was right 
and that she endorsed his proposed amendment. As to 
Mr. Nolte’s proposal, the members in question were not 
exactly the same and it would thus be preferable to retain 
the words “It was also pointed out”.

Paragraph 30, as amended, was adopted.

Paragraphs 31 to 32

Paragraphs 31 to 32 were adopted.

6. sPeCial raPPorteur’s ConCluding remarks

Paragraphs 33 to 42

Paragraphs 33 to 42 were adopted.
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Paragraph 43

13. Mr. PELLET (Special Rapporteur) said that, at the 
beginning of the first sentence of the French version, the 
words “il était d’accord que son titre” should be replaced 
by “il convenait que son titre” and that, at the beginning 
of the second sentence of both versions, the words “the 
expression relating to legal effects” should be replaced by 
“what was said relating to legal effects”.

Paragraph 43, as amended, was adopted.

Paragraph 44

Paragraph 44 was adopted.

Section B, as reproduced in document A/CN.4/L.706/
Add.2, as amended, was adopted.

Chapter IV of the draft report of the Commission, as a 
whole, as amended, was adopted.

rePort on the meeting with human rights treatY bodies PrePared bY 
the sPeCial raPPorteur (ilC(liX)/rt/CrP.1383)

14. The CHAIRPERSON invited the Special Rap-
porteur to speak on his report on the meeting with 
human rights treaty bodies, which had taken place on  
15 and 16 May at the United Nations Office at Geneva on 
the Commission’s initiative. 

15. Mr. PELLET (Special Rapporteur) said that the 
meeting with the human rights treaty bodies, which had 
focused primarily on the question of reservations to 
human rights instruments, had provided an opportunity 
for a fruitful exchange of views, of which it would be a 
shame not to have any record. Accordingly, he had pre-
pared, under his own responsibility, a report (ILC(LIX)/
RT/CRP.1), which he offered to place on the Commis-
sion’s website; a reference to that effect could be included 
in chapter X of the Commission’s report. 

16. The CHAIRPERSON, speaking as a member of the 
Commission, pointed out that the Commission’s website 
was an official context and that all members would have 
to be consulted in that regard. 

17. Mr. PELLET (Special Rapporteur) read out the first 
footnote of his report:

“The present report—which is not a ‘statement 
of conclusions’—was prepared solely by the Special 
Rapporteur on reservations to treaties. It was submitted 
for opinion to outside participants and to those members 
of the Commission who had made introductory presen-
tations, but in no way engages their responsibility.”

18. Mr. NOLTE said that, if the report was to be placed 
on the Commission’s website, the footnote would have to 
be amended to indicate more clearly that the text did not 
engage the Commission’s responsibility.

19. Mr. VALENCIA-OSPINA said that he wondered 
whether the document in question should not instead be 
annexed to the tenth report on reservations to treaties.384

383 Mimeographed, available on the Commission’s website, in 
English and French only, documents of the fifty-ninth session.

384 Yearbook … 2005, vol. II (Part One), document A/CN.4/558 and 
Add.1–2.

20. Mr. GAJA said that the report could be placed on 
the Commission’s website and also be the subject of a 
document with restricted distribution, but still accessible 
to the public. 

21. Mr. PELLET (Special Rapporteur) said that noth-
ing prevented him from annexing the report to his tenth 
report on reservations to treaties, but it would be better to 
make it available on the Commission’s website, with an 
amendment to the footnote along the lines suggested by 
Mr. Nolte. 

22. The CHAIRPERSON said he took it that the 
members of the Commission wished to place docu- 
ment ILC(LIX)/RT/CRP.1 on the Commission’s website. 

It was so decided.

Chapter VI. Expulsion of aliens (A/CN.4/L.707/Rev.1)

23. The CHAIRPERSON invited the members of the 
Commission to consider chapter VI of the draft report on 
the expulsion of aliens, notwithstanding the absence of 
the Special Rapporteur on the topic. 

A. Introduction 

Paragraphs 1 to 4

Paragraphs 1 to 4 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session

Paragraphs 5 to 14

Paragraphs 5 to 14 were adopted.

Paragraph 15

24. Mr. PELLET, referring to the French version, said 
that the word “énoncer” in the third sentence should be 
replaced by “mentionner”.

Paragraph 15, as amended in the French version, was 
adopted.

Paragraphs 16 and 17

Paragraphs 16 and 17 were adopted.

Paragraph 18

25. Mr. PELLET said that the words “or an obligation 
to expel them” at the end of the second sentence should 
be deleted because it suggested that a State could be 
bound by an obligation to expel enemy aliens, and that 
seemed absurd.

26. The CHAIRPERSON said that it would be diffi-
cult to take a decision on Mr. Pellet’s suggestion without 
checking with the Special Rapporteur, who was solely 
responsible for the content of the introductory part of 
the chapter. 

Paragraph 18, as amended, was adopted, subject to 
the Special Rapporteur’s approval.
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Paragraphs 19 to 25

Paragraphs 19 to 25 were adopted.

Paragraph 26

27. Mr. GAJA suggested that the word “interests” in the 
first sentence should be replaced by “situation” and that 
the words “in international zones” at the end of the sen-
tence should be deleted. 

28. Mr. PERERA said that, in the penultimate sentence, 
the words “in the territory” should be replaced by “in 
the international zone” because that was more in keep-
ing with the question addressed in the paragraph, namely, 
non-admission.

Paragraph 26, as amended, was adopted.

Paragraphs 27 to 32

Paragraphs 27 to 32 were adopted.

Paragraph 33

29. Mr. GAJA said that the paragraph was unneces-
sary and should be deleted, since the question of the 
non-expulsion by a State of its nationals was dealt with 
in paragraphs 44 to 50.

It was so decided.

Paragraphs 34 to 37

Paragraphs 34 to 37 were adopted.

Paragraph 38

30. Mr. VÁZQUEZ-BERMÚDEZ proposed that the 
last sentence should be deleted because the view that 
it referred to had not been explained, it was unneces-
sary in the light of the content of the first sentence and 
it had become irrelevant, the Drafting Committee hav-
ing decided not to include a definition of the concept of 
“territory”. 

31. Mr. WISNUMURTI proposed that the words “or 
archipelagic waters” should be inserted in the last part 
of the second sentence, which would then read: “in the 
territorial sea, internal waters or archipelagic waters of a 
State”.

Paragraph 38, as amended, was adopted.

Paragraph 39

Paragraph 39 was adopted.

Paragraph 40

32. Ms. ESCARAMEIA, noting that it was her opin-
ion which had been reflected in the second sentence, said 
that the words “considered by the Special Rapporteur as” 
should be inserted after “whereby only the rules” and the 
words “, because they derived from sovereignty,” inserted 
after “in the international legal order”.

Paragraph 40, as amended, was adopted. 

Paragraph 41 to 43

Paragraphs 41 to 43 were adopted.

Paragraph 44

33. Mr. VARGAS CARREÑO said that, in fact, a 
majority of members had approved the inclusion of a pro-
vision relating to expulsion of nationals; thus, the words 
“A number” should be replaced by “A majority”.

Paragraph 44, as amended, was adopted.

Paragraphs 45 and 46

Paragraphs 45 and 46 were adopted.

Paragraph 47

34. Mr. GAJA said that, in order better to reflect the 
debate, the fourth sentence should be amended to read: 
“Expulsion of nationals could at best be justified, in 
extreme cases, in terms of a state of necessity.”

Paragraph 47, as amended, was adopted.

Paragraphs 48 to 51

Paragraphs 48 to 51 were adopted.

Paragraph 52

35. Mr. VÁZQUEZ-BERMÚDEZ pointed out that the 
first sentence of paragraph 52 of the English version said 
exactly the opposite of what was stated in the first sen-
tence of the original French version and in the Spanish 
version. The English translation of the sentence therefore 
needed to be corrected.

Paragraph 52 was adopted with the correction to the 
English text.

Paragraphs 53 to 60

Paragraphs 53 to 60 were adopted.

Paragraph 61

36. Mr. PERERA recalled that a number of members, 
including himself, had referred to the need for a separate 
article on migrant workers, given their vulnerability, and 
proposed that this could be stated, for example, by adding 
the following sentence: “Some members suggested add-
ing a separate article on migrant workers, having regard 
to their particular vulnerability.”

Paragraph 61, as amended, was adopted.

Paragraphs 62 to 83

Paragraphs 62 to 83 were adopted. 

Section B, of Chapter VI of the draft report of the Com-
mission as amended, was adopted.

Chapter VI of the draft report of the Commission, as a 
whole, as amended, was adopted.

Chapter X. Other decisions and conclusions of the Commission (A/
CN.4/L.715 and Add.1)

37. The CHAIRPERSON proposed that the Commis-
sion should adopt the part of chapter X of the report con-
tained in document A/CN.4/L.715, which had already 
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been adopted by the Planning Group (see the 2951st meet-
ing, above, paragraphs 65–82).

The part of sections A and B of Chapter X contained in 
document A/CN.4/L.715 was adopted.

38. The CHAIRPERSON invited the members of the 
Commission to adopt the part of chapter X of the report 
contained in document A/CN.4/L.715/Add.1. 

A. Programme, procedures and working methods of the 
Commission and its documentation (concluded)

2. Cost-saVing measures

Paragraph 1

Paragraph 1 was adopted.

4. inClusion of new toPiCs on the Programme of work of the 
Commission and establishment of working grouPs to Consider  
feasibilitY of Certain toPiCs

Paragraph 2 

39. Mr. VALENCIA-OSPINA thanked the Commission 
for appointing him Special Rapporteur on the topic “Pro-
tection of persons in the event of disasters”. He asked the 
Commission to approve his request for the Secretariat to 
prepare a background study on the topic, initially limited 
to natural disasters. If that request was granted, a para-
graph 2 bis would need to be added to that effect.

40. The CHAIRPERSON said that the Secretariat would 
take care of that matter.

41. Ms. ESCARAMEIA asked whether it might not 
be possible to expand the topic to include other types of 
disasters. 

42. Mr. VALENCIA-OSPINA said that it was up to the 
Commission to decide the exact scope of the work. In any 
event, his preliminary study would focus on that initial 
aspect of the topic.

Paragraph 2 was adopted.

Paragraph 3

43. Mr. KOLODKIN, speaking as Special Rapporteur 
on the topic “Immunity of State officials from foreign 
criminal jurisdiction”, asked the Commission to request 
the Secretariat to prepare a background study on the topic.

Paragraph 3 was adopted.

Paragraph 4

44. Mr. PELLET said it should be stated that the open-
ended Working Group referred to in the first sentence had 
worked on the basis of a paper prepared by Mr. McRae 
and Mr. Perera. 

Paragraph 4, as amended, was adopted.

9. meeting with united nations human rights eXPerts

45. After a discussion in which Mr. NOLTE, the 
CHAIRPERSON and Mr. PELLET took part, it was pro-
posed that the title of subsection 9 should be amended to 
read: “Meeting with human rights experts”.

It was so decided.

Paragraph 5

46. Mr. CAFLISCH said that, for consistency’s sake, 
the footnote whose reference was placed after “human 
rights experts” in the second sentence should be amended 
to read: “The participants were”. He also pointed out that 
Mr. Vincent Berger, whose name appeared in the footnote, 
was Jurisconsult at the European Court of Human Rights. 

47. Mr. PELLET said that the words “representatives 
from human rights treaty bodies” should be avoided and 
that it would be better to refer to “members” of those 
bodies. He also suggested that the full stop at the end of 
the first sentence should be replaced by a semi-colon and 
that the following phrase should be added: “experts from 
regional organizations were also invited”. With regard 
to the above-mentioned footnote, it seemed to him that 
it was incorrect to refer to the “former Sub-Commission 
on the Promotion and Protection of Human Rights”, since 
legally speaking, it had not yet been disbanded. If his 
impression was correct, then the prefix “ex-” should be 
deleted.

48. Ms. ARSANJANI (Secretary to the Commission) 
said that the Secretariat would check on that question.

Paragraph 5, as amended, was adopted.

C. Cooperation with other bodies

Paragraphs 6 to 11

Paragraphs 6 to 11 were adopted.

D. Representation at the sixty-second session of the General 
Assembly

Paragraph 12

Paragraph 12 was adopted.

Paragraph 13

49. The CHAIRPERSON said that paragraph 13 should 
read: “At its 2954th meeting, on 9 August 2007, the Com-
mission requested Mr. Kamto, Special Rapporteur on the 
topic ‘Expulsion of aliens’, to attend the sixty-second 
session of the General Assembly, on 4 December 1989, 
under the terms of paragraph 5 of General Assembly reso-
lution 44/35.”

Paragraph 13, as amended, was adopted.

E. International Law Seminar

Paragraphs 14 to 18

Paragraphs 14 to 18 were adopted.

Paragraph 19

50. Mr. VARGAS CARREÑO said that he was the for-
mer Executive Secretary of the Inter-American Commis-
sion of Human Rights, not the former Secretary-General 
of the Inter-American Commission of Human Rights, as 
indicated in paragraph 19.

Paragraph 19, as amended, was adopted.
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Paragraph 20

51. Mr. McRAE said that the words “and they also 
attended” should be replaced by “where they attended” 
and that the words “Disputes Settlement System” in the 
English version should be corrected to read “Dispute Set-
tlement System”. 

Paragraph 20, as amended, was adopted.

Paragraphs 21 to 27

Paragraphs 21 to 27 were adopted.

52. Mr. CANDIOTI said that, before chapter X was 
adopted, he would like to refer again to document A/
CN.4/L.715. Following the amendment to paragraph 4 of 
document A/CN.4/L.715/Add.1, the words “on the basis 
of a paper prepared by Mr. Nolte” should be added at the 
end of paragraph 5 of A/CN.4/L.715. 

It was so decided.

The part of section A and sections C, D and E con-
tained in document A/CN.4/L.715/Add.1, as amended, 
were adopted. 

Chapter X of the draft report of the Commission, as a 
whole, as amended, was adopted.

The meeting rose at 1.05 p.m.

2955th MEETING

Friday, 10 August 2007, at 10.10 a.m.

Chairperson: Mr. Ian BROWNLIE

Present: Mr. Caflisch, Mr. Candioti, Ms. Escara-
meia, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. Hassouna, 
Mr. Hmoud, Ms. Jacobsson, Mr. Kolodkin, Mr. McRae, 
Mr. Nolte, Mr. Pellet, Mr. Perera, Mr. Petrič, Mr. Saboia, 
Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas Carreño, 
Mr. Vasciannie, Mr. Vázquez-Bermúdez, Mr. Wisnu-
murti, Mr. Yamada.

Draft report of the Commission on the work 
of its fifty-ninth session (concluded)

Chapter II. Summary of the work of the Commission at its fifty-
ninth session (concluded)* (A/CN.4/L.711)

Paragraphs 7 to 9 (concluded)*

1. The CHAIRPERSON invited the Commission to 
resume its consideration of chapter II of its draft report 
(A/CN.4/L.711) and drew attention to amendments that 
had been made to paragraphs 7, 8 and 9 as agreed at the 
2953rd meeting. The new text read:

* Resumed from the 2953rd meeting.

“7. The Commission set up the Planning Group 
to consider its programme, procedures and working 
methods (chap. X, sec. A). A Working Group on the 
long-term programme of work was established, under 
the Chairpersonship of Mr. Enrique Candioti, which 
will submit its final report to the Commission at the end 
of the current quinquennium topic (chap. X, sect. A.2). 
The Commission decided to include in its current pro-
gramme of work two new topics, namely ‘Protection 
of persons in the event of disasters’ and ‘Immunity of 
State officials from foreign criminal jurisdiction’. In 
this regard, it decided to appoint Mr. Eduardo Valencia-
Ospina as Special Rapporteur for the former topic and 
Mr. Roman A. Kolodkin as Special Rapporteur for the 
latter topic (chap. X, sect. A.4). The Commission also 
established a Working Group on the most-favoured-
nation clause under the Chairpersonship of Mr. Donald 
McRae to examine the possibility of considering 
the topic ‘Most-favoured-nation clause’ (chap. X, 
sect. A.4).

“8. The Commission continued its traditional 
exchanges of information with the International Court 
of Justice, the Inter-American Juridical Committee, the 
Asian–African Legal Consultative Organization, the 
European Committee on Legal Cooperation and the 
Committee of Legal Advisers on Public International 
Law of the Council of Europe (chap. X, sect. D). 
The Commission also organized a meeting with 
United Nations and other experts in the field of human 
rights, which was devoted to discussions on reserva-
tions to human rights treaties (chap. X, sect. A.9). The 
Commission also held an informal meeting with the 
International Committee of the Red Cross on matters 
of mutual interest (chap. X, sect. D).

“9. An international law seminar was held with 25 
participants of different nationalities. Members of the 
Commission gave lectures and were involved in other 
activities concerning the seminar (chap. X, sect. E).”

Chapter II of the draft report as a whole, as amended, 
was adopted.

Chapter IX. The obligation to extradite or prosecute (aut dedere aut 
judicare) (A/CN.4/L.714 and Add.1)

2. The CHAIRPERSON drew attention to the portion of 
the chapter contained in document A/CN.4/L.714.

A. Introduction

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

B. Consideration of the topic at the present session

Paragraph 3

Paragraph 3 was adopted.

1. introduCtion bY the sPeCial raPPorteur

Paragraph 4

Paragraph 4 was adopted.
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Paragraph 5

3. Mr. FOMBA drew attention to the phrase “consisting 
of the surrender of the individual to a competent inter-
national criminal tribunal” in the first sentence and sug-
gested that the word “individual” should be replaced by 
“suspect” or “alleged perpetrator”.

4. Mr. GAJA suggested that the term “alleged offender” 
would be more appropriate.

5. Mr. GALICKI (Special Rapporteur) endorsed that 
suggestion.

Paragraph 5, as amended by Mr. Gaja, was adopted.

Paragraph 6

6. Mr. FOMBA said that the amendment made to para-
graph 5 should also be made in the third sentence of the 
French version of paragraph 6. Referring to the last sen-
tence, he questioned the accuracy of the phrase in French 
“les crimes et les infractions”, since the latter subsumed 
the former.

7. Mr. GALICKI (Special Rapporteur) said that all lan-
guage versions should be based on his original wording 
“crimes and offences”.

Paragraph 6 was adopted.

Paragraphs 7 and 8

Paragraphs 7 and 8 were adopted.

Section A and B. 1 contained in document A/
CN.4/L.714, as amended, was adopted.

8. The CHAIRPERSON drew attention to the portion 
of chapter IX contained in document A/CN.4/714/Add.1.

2. summarY of the debate

(a) General comments

Paragraph 1

9. Mr. PELLET said that the phrase “and the so-called 
‘triple alternative’ suggested by the Special Rapporteur” 
was rather esoteric and required some explanation. He 
suggested that it should be expanded to read: “and the 
question of surrendering an individual to an international 
court, the so-called ‘triple alternative’ suggested by the 
Special Rapporteur”.

10. Mr. GALICKI (Special Rapporteur) endorsed 
Mr. Pellet’s comments but suggested that the addition of 
the word “question” after “so-called ‘triple alternative’ ” 
would suffice.

Paragraph 1, as amended, was adopted.

Paragraph 2

11. Mr. PELLET questioned the need for the adjective 
“rigorous” before the noun “analysis” in the first sentence 
and suggested its deletion. Moreover, he was not entirely 

satisfied with the overall structure of the paragraph, and 
in particular the position of the second sentence which 
raised the issue of jus cogens. As the third sentence fol-
lowed logically from the first sentence, he suggested that 
the second sentence should be moved to the end of the 
paragraph, or else be made the subject of a new paragraph. 

12. Mr. GALICKI (Special Rapporteur) said that his 
preference was for the second sentence to be moved to 
the end of the paragraph. 

13. Mr. McRAE said that he wished to retain the words 
“rigorous analysis”, since he had used those words him-
self during the debate. His point had been that before 
taking any position on such a difficult and controversial 
matter, the Commission must conduct a thorough analysis 
of the situation, and he had not been satisfied with the 
references provided in the second report (A/CN.4/585). 

14. Mr. GALICKI (Special Rapporteur) said that he 
agreed with Mr. McRae on the need to retain the word 
“rigorous”; it was important to reflect as faithfully as pos-
sible the actual words used by speakers during the debate.

Paragraph 2, as amended, was adopted.

Paragraph 3

15. Mr. PERERA suggested that the phrase “in presence 
of one or more treaties” in the first sentence should be 
amended to read “in the context of one or more treaties”.

Paragraph 3, as amended, was adopted.

Paragraph 4

16. Mr. GAJA suggested that a new sentence should be 
added after the third sentence which would read: “Some 
other members pointed out that a custodian State often 
acquired jurisdiction only as a consequence of the fact of 
not extraditing the alleged offender.”

17. Mr. NOLTE suggested the insertion of the qualifier 
“only” in the second sentence before the word “insofar”.

18. Mr. GALICKI (Special Rapporteur) endorsed those 
suggestions.

Paragraph 4, as amended, was adopted.

Paragraph 5

19. Ms. ESCARAMEIA suggested that, in order to 
ensure that the penultimate sentence tied in with the last 
sentence, the latter should be reworded to read: “Some 
members thought that to present the obligation as an alter-
native would tend to obscure its nature.”

20. Mr. GALICKI (Special Rapporteur) said he was 
agreeable to that suggestion.

Paragraph 5, as amended, was adopted.

Paragraph 6

Paragraph 6 was adopted.
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Paragraph 7

21. Ms. ESCARAMEIA suggested that the follow-
ing sentence should be added in order to reflect a view 
expressed by several members during the debate: “Some 
members noted that the constituent instruments of some 
international criminal tribunals deal with the question of 
concurrent requests for extradition and for surrender to 
the international tribunal.”

Paragraph 7, as amended, was adopted.

(b) Comments on draft article 1 proposed by the Special Rapporteur

Paragraph 8

22. Mr. HMOUD said that several members had made 
a point relating to the term “jurisdiction” in draft article 1 
that was not covered in the paragraph. He therefore pro-
posed the addition of a new sentence along the lines of: 
“Several members had proposed that the word ‘jurisdic-
tion’ at the end of draft article 1 should be replaced by 
‘present in their territory or under their control’; that was 
to clarify that the custodian State may not have criminal 
jurisdiction over the individual concerned.”

23. The CHAIRPERSON said that the Secretariat would 
find a suitable formulation for the proposed amendment.

24. Ms. ESCARAMEIA said that the fourth sentence 
did not accurately reflect the point made in connection 
with the alternative obligation and suggested that it should 
be reformulated to read: “It was also considered that the 
adjective ‘alternative’ should be deleted, since the alter-
native character of the obligation was a matter which the 
Commission would examine at a later stage.”

Paragraph 8, as amended, was adopted.

(c) Comments on the future work of the Commission on the topic

Paragraphs 9 to 11

Paragraphs 9 to 11 were adopted.

3. sPeCial raPPorteur’s ConCluding remarks

Paragraphs 12 to 15

Paragraphs 12 to 15 were adopted.

Paragraph 16

25. Ms. ESCARAMEIA said that, to the best of her rec-
ollection, the Special Rapporteur had not expressed the 
view ascribed to him in the first sentence, although he had 
said that the word “alternative” should not appear in draft 
article 1. 

26. Mr. GALICKI (Special Rapporteur) concurred: the 
sentence did not reflect his original idea. He therefore pro-
posed that the word “treated” should be replaced by the 
more neutral word “described”. 

Paragraph 16, as amended, was adopted.

Chapter IX of the report of the Commission as a whole, 
as amended, was adopted.

Chapter III. Specific issues on which comments would be of par-
ticular interest to the Commission (A/CN.4/L.712)

27. The CHAIRPERSON invited the Commission to 
consider chapter III of the draft report, which was con-
tained in document A/CN.4/L.712.

A. Reservations to treaties

Paragraph 1

Paragraph 1 was adopted.

Paragraph 2

28. Ms. ESCARAMEIA said that she had never before 
seen the suggestion that States’ replies to the Commis-
sion’s questions should be addressed to the Special 
Rapporteur. 

29. Mr. PELLET (Special Rapporteur) said that the pro-
cedure was helpful in identifying the general direction 
of State practice and also in rectifying mistakes before 
reports came out. 

30. Ms. ESCARAMEIA said that it was a welcome 
innovation that should be extended to the work of all the 
special rapporteurs.

31. The CHAIRPERSON, replying to a question by 
Mr. CANDIOTI, said that replies from Governments 
would be published in the usual way. 

Paragraph 2 was adopted.

Paragraph 3

Paragraph 3 was adopted.

B. Shared natural resources

Paragraph 4

32. Mr. NOLTE asked why there was no reference to the 
questionnaire that was to be sent to Governments.

33. Mr. YAMADA (Special Rapporteur) said that the 
questionnaire, which had been drawn up by the Working 
Group on shared natural resources, was currently being 
sent out. The questionnaire was, of course, dealt with in a 
substantive chapter of the report, but it might well be an 
improvement to include a reference to it in the paragraph 
under consideration as well. 

34. The CHAIRPERSON suggested that a footnote 
would refer the reader to the substantial chapter.

35. Ms. ESCARAMEIA said that while a footnote was 
better than nothing, she would have preferred a fuller ref-
erence to the questionnaire.

Paragraph 4 was adopted with the editorial change 
suggested by the Chairperson.

C. Expulsion of aliens 

Paragraph 5

36. Mr. NOLTE said that the questions posed in sub-
paragraphs (a) to (h) were so broad that States might be 
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deterred from answering them in full. Moreover, he noted 
that in three cases—subparagraphs (a), (c) and (h)—the 
questions related both to national practice and to the legal-
ity of such practice. He was aware that, in the absence of 
the Special Rapporteur, the Commission should be wary 
of tampering with the original questions; nevertheless, 
he wished to propose an amendment that would, while 
fully respecting the Special Rapporteur’s intentions, give 
greater emphasis to the questions by deleting the ques-
tions in subparagraphs (a) and (b) and adding a subpara-
graph (i) requesting States’ opinion on the possible basis 
of or limit to the practice referred to in subparagraphs (a) 
to (h) under international law. 

37. Mr. PELLET noted that the English text of subpara-
graph (a) did not correspond to that of the French and 
Spanish texts: the first sentence ought to read: “State prac-
tice with regard to the expulsion of nationals.” In addition, 
some of the questions might have been better phrased—
for example, the question “Is it permissible under interna-
tional law?” would better read “Should it be permissible 
...?” However, as a matter of principle, the Commission 
should not rewrite the questions in the absence of the Spe-
cial Rapporteur.

38. Mr. FOMBA and Mr. VASCIANNIE concurred 
with that view. 

39. Mr. SABOIA supported Mr. Nolte’s proposal. With-
out changing the substance of the questions, it would 
make States’ tasks easier by grouping all the requests for 
their opinion in one subparagraph.

40. Mr. VARGAS CARREÑO said that, whatever 
wording was chosen, the Commission should specify 
that the question did not refer to extradition. If no such 
clarification was made, States would provide irrelevant 
information. 

41. The CHAIRPERSON invited members to take an 
indicative vote on whether it was desirable, in the absence 
of the Special Rapporteur on the expulsion of aliens, to 
modify the questions proposed by him.

There were 2 votes in favour and 14 against. Accord-
ingly, the Commission decided not to modify the questions 
proposed by the Special Rapporteur on the expulsion of 
aliens.

Paragraph 5 (a) was adopted.

Paragraphs 5 (b) and 5 (c)

Paragraphs 5 (b) and 5 (c) were adopted.

Paragraph 5 (d)

42. Mr. NOLTE said that he wondered whether subpara-
graph (d) properly reflected draft article 7 as proposed by 
the Special Rapporteur, in which a reference was made to 
the collective expulsion of a group of foreign nationals of 
a State engaged in armed conflict, who had displayed a 
hostile attitude. 

43. The CHAIRPERSON recalled that the Commission 
had just decided not to modify the questions suggested by 
the Special Rapporteur.

Paragraph 5 (d) was adopted.

Paragraph 5 as a whole was adopted with minor edito-
rial amendments.

Paragraph 6

Paragraph 6 was adopted.

D. Responsibility of international organizations

Paragraphs 7 and 8

Paragraphs 7 and 8 were adopted.

E. The obligation to extradite or prosecute (aut dedere aut 
judicare)

Paragraph 9

Paragraph 9 was adopted.

Paragraph 10

44. Mr. PELLET, supported by Mr. CAFLISCH, said 
that the questions in paragraph 10 should be reworded in 
the third person, so that, for example, the phrase “Do you 
have authority under your domestic law ...” would read: 
“Is the State authorized under its domestic law …”.

45. Mr. GALICKI (Special Rapporteur) said that his 
aim had been to elicit frank responses from States; how-
ever, if it was not the Commission’s tradition to put direct 
questions to States, he requested the Secretariat to reword 
the questions appropriately.

46. Mr. KOLODKIN said that States should be asked 
specifically whether they deemed the obligation aut 
dedere aut judicare to be an obligation under customary 
international law.

47. Mr. CAFLISCH supported Mr. Koldokin’s proposal 
and suggested that, in order to make the question more 
sharply focused, States should be asked to what extent 
they deemed the obligation aut dedere aut judicare to be 
an obligation under customary international law.

48. Mr. GAJA said that, if it was necessary to find out 
whether there was any State practice which pointed to the 
existence of a customary rule of aut dedere aut judicare, 
one could not rely on statistics based on the replies to that 
question.

49. Mr. KOLODKIN said that his question was not 
intended to produce a straw poll but to elicit information 
about practice and an opinio juris. 

50. Ms. JACOBSSON said that she favoured Mr. Kolod-
kin’s proposal without the additional wording suggested 
by Mr. Caflisch. She was afraid that the answer to the 
questions regarding the existence of State practice might 
be a laconic “no” and so, without the proposed new ques-
tion, no opinio juris would be forthcoming, despite the 
fact that many States did have an opinio juris even when 
they had no State practice.
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51. The CHAIRPERSON, speaking as a member of the 
Commission, said that while past experience had shown 
that obtaining even “yes” or “no” responses from States 
was often a matter of good fortune, such short replies 
were not necessarily a bad thing. If Governments were 
asked to supply too much detailed information about State 
practice, they might not bother to answer at all. For that 
reason, a simple question should be asked in order to elicit 
at least a brief opinion from States.

52. Mr. CAFLISCH, supported by Mr. GALICKI 
(Special Rapporteur) and Ms. ESCARAMEIA, said that 
his additional wording would make the question more 
pointed and was therefore more likely to produce answers 
that would show whether practice existed in certain areas 
and whether an opinio juris existed. He therefore insisted 
on its maintenance. 

53. Mr. CANDIOTI said that he was also in favour of 
adding Mr. Caflisch’s additional query, as it would be 
interesting to know if States considered that there was a 
customary obligation to extradite or prosecute in respect 
of certain crimes or categories of crimes. 

Paragraph 10 (f), as amended, was adopted.

Paragraph 10 as a whole, as amended, was adopted.

Paragraph 11

54. Mr. CANDIOTI, supported by Mr. KOLODKIN and 
Mr. VARGAS-CARREÑO, asked if it would be possible 
to seek the Special Rapporteur’s agreement to include 
the words “and any other further views” after the word 
“information”, because the crucial question was whether 
Governments or States regarded the obligation as a cus-
tomary obligation, as a principle of general international 
law, or only as a treaty-based obligation. To date, only one 
Government had expressed an opinion on that subject, 
and it would be helpful for the Commission’s future work 
on the topic to ascertain the views of other Governments. 

Paragraph 11, as amended, was adopted.

Chapter III of the draft report of the Commission as a 
whole, as amended, was adopted.

55. Mr. WISNUMURTI, speaking on a point of clari-
fication, said that at the 2954th meeting, when the Com-
mission had discussed chapter VI on the expulsion of 
aliens (A/CN.4/L.707/Rev.1), he had proposed the inser-
tion of the term “archipelagic waters” in paragraph 38 of 
that chapter. Another colleague had expressed the view 
that the report should reflect members’ statements in the 
plenary. He therefore wished to draw attention to his 
statement to the plenary at the 2925th meeting.

56. The CHAIRPERSON drew attention to chapter VII 
of the report, on the effects of armed conflicts on treaties, 
and suggested that, to ensure consistency with the reports 
of other bodies, the Secretariat should be requested, when 
editing the final version of the report, to move the Spe-
cial Rapporteur’s concluding remarks, which currently 
appeared after each draft article, to the end of the chapter 
and to place them in a separate section entitled “Special 
Rapporteur’s concluding remarks”.

57. Mr. CANDIOTI supported the Chairperson’s sug-
gestion, which would help the reader to gain a more 
focused view of a topic. In the future, that modification 
should be applied to each chapter.

58. The CHAIRPERSON said that if he heard no objec-
tion, he would take it that the Commission wished to 
adopt his suggestion.

It was so decided.

The draft report of the International Law Commis-
sion on the work of its fifty-ninth session as a whole, as 
amended, was adopted.

Closing remarks

59. The CHAIRPERSON said that the session had been 
a successful one. The level of participation had been 
impressive and thorough debates had been held. While 
half the members were new, they had obviously settled 
in well, as the old guard continued to keep the Commis-
sion’s institutional memory alive. He thanked all mem-
bers for their spirit of cooperation and good temper and 
commended in particular the members of the Bureau and 
the Chairperson of the Drafting Committee, who had a 
demanding role to play.

60. As the session drew to a close, he wished to indulge 
in a bit of introspection. The Commission was a body for 
which there was no paradigm: it was somewhat similar 
to the treaty monitoring bodies, although they were not 
primarily deliberative, as it was; it was also similar in 
some respects to the Inter-American Juridical Commit-
tee, although that body was not, as the Commission was, 
subject to the discipline of the General Assembly and its 
Sixth Committee. 

61. The first point he wished to make about the Com-
mission was that its professional composition was sig-
nificant: several vocations and forms of experience were 
represented. It currently counted among its members 14 
ambassadors, 3 legal advisers to foreign ministries, 1 for-
eign minister and 10 professors. Two of the professors 
were also judges ad hoc at the International Court of Jus-
tice, and one had been both a legal adviser and a judge at 
the European Court of Human Rights. 

62. A second distinguishing feature of the Commis-
sion was its overall structure and the role of regional and 
language groups. In anthropological terms, it might be 
characterized as an acephalous confederation of regional 
clans. That formation was conducive to transparency and 
guaranteed that the main forms of civilization and the 
principal legal systems of the world were represented, as 
stipulated in article 8 of the Commission’s Statute.

63. The third feature was the Commission’s political 
status, its deliberative and consultative function as a 
subsidiary organ of the General Assembly. Lastly, there 
was the Commission’s parliamentary aspect, by which he 
meant that its end product must be a collegiate, institu-
tional effort that reflected the different regions and legal 
groups involved in its work. 
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64. The Commission’s current programme of work 
included some of the most important topics in current 
international affairs. At the current session, the Commis-
sion’s methods of work had not encountered any new 
problems. Still, when the object of a particular exercise 
was the progressive development of international law, 
he believed that the situation should be more openly 
acknowledged. It was not always easy or necessary to 
classify projects as belonging to either the progressive 
development or the codification of international law, but 
doing so would make it easier to determine, for example, 
the precise role of State practice.

65. The Commission should also give further thought 
to the procedure for referring draft articles to the Draft-
ing Committee. That procedure sometimes involved the 
intermediate stage of consideration in a working group, 
and he had become convinced of the value of that step. It 
was often difficult, although not impossible, to arrive at 
a collegiate, considered view within the plenary, and in 
such cases consideration in a working group was justified 
and perhaps even unavoidable. In the case of expulsion 
of aliens, however, the draft text had had to be referred 
directly to the Drafting Committee, albeit with guidance 
from the plenary. Some members of the Commission were 
concerned that the debate on the formulation of guidance 
could reopen the entire subject. Accordingly, the use of 
the intermediate stage of the working group deserved fur-
ther consideration. 

66. There had been fewer “mini-debates” in the current 
session than in the past. Such debates were sometimes 
useful, since they seemed to result in shorter substantive 
statements. With regard to sources, he noted that Com-
mission members seemed to like to refer to treaty law, 
yet in fact there was no such thing. One could say that a 
concordance of treaty obligations constituted evidence of 
the formation of customary international law, but to speak 
of treaty law was to ignore problems of opinio juris and 
a number of other issues. In addition, he had the impres-
sion that the Commission was not very interested in State 
practice. It was true that waiting for States to send evi-
dence of their practice on certain subjects might prevent 
the Commission from moving forward on certain topics. 

States were often busy or reluctant to commit themselves 
on certain questions in documents that were to be made 
available for general distribution. 

67. Lastly, there was a tendency to allow fashionable el-
ements in thinking about the law to stand in the way of 
effective analysis of problems. Expulsion of aliens, for 
example, was often treated as a question of human rights, 
which of course it was, but was it helpful to describe it 
exclusively as such? Article 1 of the European Convention 
on Human Rights said that the High Contracting Parties 
had the duty to secure within their jurisdiction the rights 
and freedoms defined in the Convention. Thus, there was 
no dichotomy between the maintenance of human rights 
and the control which a State had over its territory: the State 
had a duty, not just a prerogative, to control its territory. To 
speak about sovereignty was to miss that point completely. 
If one group threatened another group, such as foreign 
visitors or a minority, for example, within the territory of 
a State, that State had a duty to use its jurisdiction to pre-
vent breaches of human rights standards. A State also had 
the duty to make sure its territory did not play host to the 
operations of armed bands—an issue central to the recent 
ICJ case concerning Armed Activities on the Territory of 
the Congo (Democratic Republic of the Congo v. Uganda). 
There was thus a symbiosis, and not a polarity, between the 
control of territory and human rights.

68. In conclusion, he said that his long career in interna-
tional law carried a number of drawbacks, among which 
were cynicism and pessimism. Yet even against that back-
drop, he could say that the Commission was doing very 
well, and he wished to commend all its members.

Closure of the session

69. After the customary exchange of courtesies, the 
CHAIRPERSON declared the fifty-ninth session of the 
International Law Commission closed.

The meeting rose at 12.35 p.m.
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