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I'nasa 1

’

OPTAHHU3ALHA CECCHH

1. KoMuccusi Me)AyHapogHOro mnpaBa, YUpeXIeH-
Hasi Bo HcnoqHeHue pesonountn 174 (I1) Tenepans-
Holt AccaM6iaeu ot 21 Hos6ps 1947 roma, nposena
B COOTBETCTBHH C MPHJIOXEHHBIM K 3TOH pe30JilHu
[Tonoxennem o KoMuCCHH C BHECEHHBIMH B HEro
BIOCJIEACTBHH H3MEHEHHUSIMH CBOIO TPHALATH MEPBYIO
CECCHI0 B MECTE€ CBOEro MOCTOSIHHOrO mnpeGbhiBaHHsA
B Oragenenun Opranu3dauud O6beauHeHHbiXx Haumi
B )eneBe ¢ 14 mas no 3 asrycra 1979 roxa.
Ceccust 6bl1a oTKpbiTa 3amecTHTeseM [eHepanbHo-
ro cekpeTapsi IOPHCKOHCYJbTOM T[-HOM JpHKOM
Ceem.

2. Pabora KoMHccHH B XOJe 3TOH CECCHH H3J1araer-
cs B HacrosileM Aokaane. B raaee 11 poknana,
Kacamwleiics mpaBonpeeMcTBa rocynapcts B ApY-
rHX 006/1aCTsIX, NOMHMO [OrOBOPOB, COJAEPXKHT-
csl onucaHdHe pa6oTel KOMHCCHH Ha 3THM BOMPOCOM,
a Takxe TMpedBapHTeJbHO mnpH'IAThie Komuccuei
JBaaLaThb MAATb TPOEKTOB CTAaTvH H KOMMEHTapHH
K HuM. B raase IIl, kacamwoieiics orBercTBeHHOC-
TH TOCYIapcTB, CONEPXKHTCH omnucaHHe pabotnl Ko-
MHCCHH Haj 3THM BOIPOCOM, a TaKxXe TpPHIUaTh
JBa NpPOEKTa CTaTtel, NPHHATHIX B NpPeABAPHTEbHOM
nopsiike [0 HACTOSIILEr0O BPEMEHH, H KOMMEHTa-
PMH K MATH H3 3THX CTaTed, NPHHATHLIX B TNpeaBa-
pHTeJLHOM TMNOpsiiKe Ha TpPHALATh NEePBOH CECCHH.
B rnase IV no Bompocy o poroBopax Mexnay ro-
CylapcTBaMH H MeXIYHapOIAHBIMH OpraHH3aLUAMH
HJIH MeXAY IBYMSl HJH HECKOJbKHMH MeXIyHapol-
HbIMH OpraHH3aiHsIMH COLEPXKHUTCH ONHUCaHHe paboThl
KoMHccHu Hal 3THM BONpPOCOM, a TaKXKe LIECTbAECST
IeCTh MPOEKTOB cTaTeil, NPUHATHIX B NpeABapHTEb-
HOM TNopsiike A0 HaCTOSIILEro BpPeMEHH, H KOMMEH-
TapHd K ABajllaTH ABYM H3 3THX CTareil, MPHHATHIX
B MpelABapHTEJbHOM IMOpPsilKe Ha TPHALATbL NepBoOi
ceccun. B raasax V, VI, VII u VIII usnaraercs
pabora KomHcCHH Ha ee TPUAUATbL MNEPBOH CECCHH
COOTBETCTBEHHO HaJ CJELYIOLIHMH BONpPOCAaMH: Mpa-
BO HECYNOXOAHbIX BHIOB HCMNOJb30OBAHHS MEXIY-
HapoIHbIX BOAHBIX TNyTeH; CTaTyC AHNJOMAaTH4YeC-
KOro Kypbepa H AHMIJIOMATHYECKOH MOYTH, HE CO-
NPOBOXAaeMOH AHMJIOMATHYECKHM KYDbEpPOM; HMMY-
HHTET ToCylapCTBa H ero CO6CTBEHHOCTH OT HHOCT-
PaHHOH IOPHCAHKLUHH H 0630p mpoilecca 3akKJIOUeHHs
MHoOrocTopoHHuX aorosopoB. M Hakonen, raasa IX
KacaeTcsl Ha3HaYeHHs CHEeLHaJbHbIX IOKJAAYHKOB,
nporpaMmbl H MeToAOB paboThl KoMHCCHH, a TaKxKe
psila aAMHHHUCTPATHBHBIX H JPYTHX BOMNPOCOB.

A. Yaennt KoMHCCHH H HX yuacTHe B paboTe CeCCHH

3. Unenamu KomuccHH sBASIIOTCA:
I-u Xynwo BAPBOCA (AprenTHuHa)

-1 Moxammen BEIDKAYH (Anxup)

Cap Ppsucuc BIJIJIET (Coennnennoe. KopoJes-
ctBo Benuko6puranuu u CesepHoil HMpaanauu)

[-u Crepan BEPOCTA (Asctpus)

I'-n Bytpoc Byrpoc 'AJIU (Eruner)

['-n dmmanysae Komkoe JAN3HE (lana)

- C. T1. J)KATOTA (Hugus)

I'-u Jleonapno JMAC ITOHCAJIEC (Benecysna)

I'-n Xyan Xoce KAJIBE-HU-KAJIBE (Ilepy)

- Xopxe KACTAHDBEJIA (Mekcuka)

-t Po6epr KBEHTHMH-BAKCTEP (Hosasi 3e-
JaHausa)

®psuk K. Ix. K. HIDKEHTA (Kenus)

K. ¥. TIMHTO (llpu Jlauka)

-H TToaw PEUTEP (®panuus)

H Buanem PUGATEH (HUOJEPJIAHODbI)

H Comnonr CYUAPUTKYJI (Taunaun)

-u A6ayn Xakum TABHUBH (Adranucran)

H Oyny THAM (Ceneran)

1 Hukonait YILIAKOB (Cowa Coetrckix Co-
unasucTHYeckux Pecnmy6aHK)

C-u Jlaypen B. ®PIHCHUC (SImaiika)

[-u Conpsun LLIYPYOKA (SInonus)

-1 Muaan LHAXOBHY (IOrocnasus)

-1 Ctusen M. LIBEBEJIb (Coennnennsie LTaThl
AmMepuku)

-4 Henc DBEHCEH (Hopserus)

[-u Anexcaugp STHKOB (Boarapus)

4. 29 mas 1979 rona Komuccus usbpana r-ua Menca
dsencena (Hopserus), r-ua Byrpoca Bytpoca I'aau
(Erunet) u r-na Xyauo Bap6ocy (ApredtuHa) une-
HaMH KoMHccHH /151 3an0NHEHUS BAKAHCHH, BO3HHK-
WIKX B pe3yabTaTe BbiXoja H3 coctaBa KoMHcCHH
r-ua Po6Gepro Aro, r-Ha A6ayansl 3ab-DpHaHa u
r-Ha )Ko3e Cetrre Kamapbl B CBSI3H ¢ HX H36paHHEM
B cocTaB MexayHapoaHoro Cyna.

5. Ha 3acenanusax Tpuauatbh nepsoii cecchu Komuc-
CHH TIDHCYTCTBOBAJIH Bce ee uneHbl. Hekotopbie uie-
Hoi KOMHCCHH He CMOrJH NPHCYTCTBOBATb Ha BCeX
3acefaHusax KomuccHu .

B. J10oJIKHOCTHBIE JHIA

6. Ha cBoem 1530-m 3acenmanuu 14 mas 1979 rona
Komuccust ua6pana caeaylolHX AOJXKHOCTHBIX JIHL:

IIpedcedareas: -1 Munan Illaxosuu
epsoiii samectureas IIpedcedareasn:
r-u K. Y. Ilunto

! Bonpoc 06 yyacTHH B pa6ore cM. myHKT 209, HuXxe.
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Bropoi samectureasv IIpedcedarean:

r-dH Jleonapno uac I'oHcanec

IIpedcedareas Pedakyuonnozo Komurtera:

r-i Buanem Pudaren

Hokaaduux: r-H IOMMmanysabp Komxoe [laasue.

7. Ha tpuauatbh nepeoil eeccun Komuccun ee Pac-
IIHPEeHHOe GIOPO COCTOAJIO H3 JOJIKHOCTHBIX JIHL,
6biBIIMX mpeAcenaTteaeli KOMHCCHH H CNEUHEJbHBIX
jgoknaguukoB. Ilpencenarenem PaciunpenHoro Giopo
sBasincst [peacenatenn Komuccuu Ha Tekylue# cec-
cuu. [To pekomengauuu Pacmupennoro Gopo Ko-
MHCCHSI Ha cBoeM 1549-M 3acegaHHH, COCTOSIBLUEM-
¢t 11 wuiona 1979 roma, yupenusa Ha TeKylled
ceccun [pynny njaHHpPOBaHHs [Jisl PACCMOTDPEHHS
BOMPOCOB, KacCalOUIHXCSl OPraHH3alHH, MPOrpaMMbl
H MeTtodoB paGoTel KoMHccHH, H s npejacTabJe-
HUS JOoKJaja No 3THM BompocaM PacluHpeHHOMY
6iopo. B cocrap I'pynnbl m1aHHPOBAHHS BOLIJIH:
r-u K. Y. IMuuto (Ilpencenatenn), csp’ PpaHcHe
Bsaner, r-u Jleonapao Huac Toncanec, r-u ®psHK
K. 1. K. Haxenra, r-u IToab Peiitep, r-H A6ayn
Xakum Ta6ubn, r-u [lyny Tuam, r-H Hukonait Yua-
KoB, r-H Jlaypea Bb. ®psHcuc, r-u Csuasun Llypyoka,
r-i CruBen M. lllBeGenb W r-H AnekcaHap $HkoB.

C. PepakuHOHHBIH KOMHTET

8. Ha coem 1543-m 3acepanun 31 Mas 1979 rona
Komuccusi HasHauuaa PenakUuHOHHBIH KOMHTET B
caedyouleM coctase: r-H Xyano Bap6oca, r-u Cre-
¢dan Bepocta, r-i Po6epr Kseuruu-Bakctep, r-n
®p3nk K. Jx. K. Huxenra, r-H Iloab Pefitep, r-u
Comnonr Cyuaputkynab, r-H HHkonaft Ywakos, r-u
Jlaypea B. ®psucuc, r-u Csnasun Llypyoka, r-u
Crusen M. llBeGenb u r-H Anekcauap slHkos. I'-H
Bunnem Pudaren 6bi1 H36paH KomHccHeH AJ51 BHI-
nonaHenus: o6sisaHHocrelt Ilpeacenatens Pepakunon-
Horo koMmuTera. I'-u IMmanysab Konxoe Jansue Tak-
JKe MpHHsT ydyacTue B paGote KOMHCCHH B KauecT-
Be Jloknaauuka KoMHuccHH.

D. Pabouyas rpynmna no cratycy AHNJOMATHYECKOro
Kypbepa H JHNJOMATHYECKOH MOYTH, HE CONpo-
BOXJaeMOH AHNJOMATHYECKHM KypbepoMm

9. Ha cBoem 1546-m 3acepmannu 6 uioHs 1979 rozpa
KoMuccus BHOBb yupeauaa Pa6ouyio rpynny no
CTaTycy IHIJIOMAaTHYECKOTO Kypbepa H IHIJIOMATH-
4YeCKOH MOuThl, He COMPOBOXIAaeMOH IHIJOMaTHuec-
KHM KypbepoM, [JIs. H3yueHHsl 3TOro BONpoca B
COOTBETCTBHH C NpPOCHLOOH, H3JOXKEHHOH B NMyHKTe O
pa3aeaa I pesomouun 33/139 I'enepaabHoit Accam6-
Jed ot 19 nekabps 1978 roma, u mnpeacTaBieHHs
Komuccun poknaga no stomy Bonpocy. B coctas
Pa6oueii rpynnel Bouwau: r-H AJjekcaHgp $IHKos
(IMpencenatens), r-H Immanysap Komkoe [answue,
r-H Jleonapao Huac T'oHcanec, r-H Buanem Puda-
reH, -0 Commonr CyuaputKyab, r-H A6Gayn Xakum
Ta6u6u, r-u Hdyay Tuam, r-u Hukonait Yuakos,
r-u Jlaypen B. ®psncuc u r-u FleHc DBenceH.

E. Pabouas rpynna no o630py npouecca
3aKJI04eHH MHOMOCTOPOHHHX JOroBOPOB

10. Ha cBoem 1546-M 3acenanun 6 uions 1979 roaa
Komuccusi BHOBbL co3fana PaGouylo rpynmy, yupek-
JeHHylo B 1977 roay ansi H3yueHHs BoINpoca, 03a-
raaBjeHHoro «O630p npouecca 3aKJAIOYEHHS MHOTO-
CTOPOHHHX [OTOBOpPOB», N0 KoTopomy Komuccuu
6LIJIO NPEJIOKEHO NPeACTABHTb CBOH 3aMeEYaHHsi BO
HCIOJIHEHHe TMyHKTa 2 pesonouud 32/48 IeHepadb-
Hoit AccamGaen ot 8 pekaGpsi 1977 roma. Kommuc-
CHfl TaKXe pacLIHpHJa uJeHCKHH coctaB PaGoueii
rpynnel H npefoxuia eil npeacraBuTh Komuccun
OKOHUATeJNbHBIH JOKJAaJ] Mo 3TOMY Bonpocy. B cocras
Pa6oueii rpynnbl BouwsH: r-H Po6Geptr KBeHTHH-
Bakcrep (Ilpeacenartenn), cap PpsHcuc Baaner,
r-iH dmManysab Komxkoe [ansue, r-u JleoHapno
Hnac Toncanec, r-u Xyan Xoce Kausbe-u-Kaabe,
r-i ®pask K. JIx. Hmxenra, r-u K. Y. Ilunro,
r-i Hukona#t ¥Yiwakos, r-u Jlaypea B. ®psHcHuc,
r-H Cauasun Llypyoka H r-u Anekcanap Slukos.

F. IOpuanuecknit craryc unesos Komuccuu
B MecTe €€ MOCTOSIHHOro npebniBanus

11. B noknane o pabote cBoed TpHALATOH CeCCHH
KoMHccHa yKasana Ha Heo6XOJHMOCTh 60Jiee yeTKO
ONpelle/uTh «IOPHAHYECKHH cTaTyc KoMHccHH B Mec-
Te ee NOCTOSHHOrO NpeObIBaHHsA, BKJIIOYAs HMMYHH-
TeTbl, NMPHBHJETHH H JbrOTbl, Ha KOTOpble HMeIT
npaBo KoMHccHSI H ee dsieHbl», H npocHaa [enepadb-
HOro cekpeTrapsi H3yUHTb 3TOT BOMPOC H <«IPHHATb
COOTBETCTBYIOLIHE MePbl B KOHCYJbTalUHH CO LIBEH-
LapCKHMH BJIACTAMH> 2,

12. Ha cBoem 15832-m 3acenaunu 16 mas 1979 roga
3aMecTHTeNb [eHepaslbHOrO cekpeTapsi IOPHCKOH-
cyabr Opranusanud O6benuHenHbix Hauuit cpenan
3asiBjleHHe B OTHOLUEHHH Mep, KOTOpble GblJIH IIpH-
HATBI BO HCIOJIHEHHE BbILIEYNOMAHYTOH NPOCLOHI,
M COOGLIHJ, YTO OH OblMl HH(OPMHPOBAH LIBeHUAp-
CKHMH BJIaCTSIMH O pelleHHH, NPHHATOM MO 3TOMY
Bonpocy PeaepanbHbiM coBetoM 9 Mas 1979 ropa.
Tekct 3Toro pelleHHsi B TOM BHAE, KaK OHO H3Jja-
raeTcsi B KOMMIOHHKe Ha HMs ['enepaibHOro cek-
perapsi, IMIacHT cjeayioluee:

Mo npennoxenuio PenepasbHOro NOJUTHYECKOro Aenapra-
menra PenepanpHuil coBer nocraHoBun 9 mas 1979 rona
npenoctaBuTh uyjeHaM KoOMHCCHH MeXIyHapogHOro mnpasa
Ha nepuoja ceccHit Komuccuu B JKeneBe, no anasorus, te xe
NPHBHJIETHH H HMMYHHTeTH, KOTOPHIMH MOJB3YIOTCS CYAbH
Mexaynapoasoro Cyaa Bo BpeMs HX npe6GuBanus B lllBed-
uapud. Peub HIET O NPHBHJErHSAX H HMMYHHTETaX, KOTOPHIMH
MONMBb3YIOTCS TJ1aBbl  MHCCHA, AaKKDEIHTOBAHHHE MNpDH MeXAy-
Hapoauux opraHH3zauusax B )KeneBe. Uzsenam Komuccuu
MeX/AyHapOJAHOro NpaBa NpejoCTaBJsieTCsT MPaBoO Ha MoJyue-
HHE CeuHaJbHOro yJAOCTOBEpeHHs! KpacHOro uBeTa.

13. 21 mas 1979 rogma [lpeacemarenr Kommucchu
MeXAYHapoJHOTO mpaBa OT HMeHH KoMHcCHH M ee
YIEHOB B COOTBETCTBYIOLIEM NHCbMe Bhipasua Pe-

2 Exeeodnux Komuccuu meadynapoduozo npasa, 1978 200,
tom Il (yacte BTOpas), crp. 191, nokyment A/33/10, nyHkT
199.
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AepanbHomy cosety llseiiuapuun u DeaepanbHomy
MOJIHTHYECKOMY JenapTaMeHTy NPH3HATEeNbHOCTb 3a
BHILIEYNIOMSIHYTOE pelieHHe, KOTOpoe O6JerudT ee
yjeHaM OCylUecTB/JeHHe HX (QYHKIUHI BO BpeMs cec-
cuii Komuccuu B JKeHese.

G. Cekperapnar

14. 3amectHTenp [eHepasnbHOTO cekperapsi OpHC-
KOHCynbT T-H JOpuk Cell npeicTaBnisil Ha CECCHH
Fenepanbhoro cekperapsi. Jupekrop Otnena KoaH-
¢buKauuH YnpasjeHHs MO NpaBOBBIM BOMpOCaM
r-1 Banewtnn A. PoMaHoB BbMOAHAA (YHKLUHH
cekperapsi KoMHcCHH H B OTCYTCTBHE KOPHCKOHCYJb-
Ta npeactasasi [eHepaibHOro cekpeTtapsi. 3aMeCTH-
tesab AMpektopa Otaena konudukauuu r-H CaHTbs-
ro Toppec-bepHapaec BbimonHsn GYHKUMH 3aMeCTH-
Tenss cekpetaps Komuccuu. Crapuiuii coTpyAHHK
1o MpaBOBbBIM BOMpocaM r-H 3ayapao BaneHcus-
OcnuHa BHIMOJHAN 0GS3aHHOCTH CTApLIETO MOMOLL-
HHKa ceKpeTaps, a COTPYAHHKH MO NMpPaBOBLIM BONpPO-
cam r-H Mopuraka Xahaws u r-u Jlsppu . IdxoH-
COH BBINOJIHSIIH (DYHKUHH TNOMOLLHHKOB CeKpeTapsi
Komuccuu.

¢

H. HoBecTka aus

15. Ha cBoem 1530-m 3acemauuun 14 mas 1979 roaa
KomHccusi mpuHsiiia NOBECTKY IHSI CBOell TpHALATH
nepBoil CECCHH, COCTOALLYIO H3 CeAYIOLHX NMYHKTOB:

1. 3anonHenHe cayuyafiHbx BakaHcuii B KoMHccun (cTaThd
11 Tlonoxeuus)

2. OTBeTCTBEHHOCTb rOCydapCTB

3. TlpaBonpeemcTBO ToCcyaapcTB B APYrHX o6JjacTsx, 1o-
MHMO JIOrOBOPOB

4. Bonpoc 0 n0roBopax MexX/1y rocylapeTBaMH H MEXNy-
HapOJHbHIMH OPraHH3alHAMH HJIH MeXAYy ABYMSA HJH
HECKOJIbKHMH MEeX/JAYHapPOJAHHIMH OPraHH3aLHAMH

5. [lpaBo HecyLOXOAHBIX BHAOB HCMOJbL3OBAaHHA MeXAy-
HapOAHBIX BOJHHIX MyTeH

6. O630p mporecca 3aKJIOYEHHs] MHOTOCTOPOHHHX JOTOBO-
pos (nyHKT 2 pesomiouun 32/48 I'enepanbuoit Accam6-
JIeH)

7. Ctatyc DMNJOMaTHYeCKOro Kypbepa H [HMJOMAaTHue-
CKOM MOYTH, He COMPOBOXAAEMOH HHIJIOMaTHYECKHM
Kypbepom (nyHKT 5 pasgena 1 pesomounn 33/139
T'enepaabuofii AccamGred; nyukt 5 pesomounn 33/140
T'enepanbuoit AccaMmbiaen)

8. OTHOLIEHHS MEXJY rocylapCcTBaMH H MeXAYHaPOAHBIMH
OpraHH3anHAMH (BTOpas uacTb BOMpoOca)

9. MexayHapoaHas OTBETCTBEHHOCTb 3a BpelHbI€ NOcae]-
CTBHS, BHTEKaIOLHe H3 aKTOB, He 3aNpPeLleHHBX MeX Y-
HapOAHHM TNpPaBOM

10. IOpHCAHKIHOHHBIE HMMYHHTETH [OCYLAapcTB H HX COG6-
CTBEHHOCTH

11. HoarocpouHas mporpamma pa6oTH

12. OpraHn3annsa AajbHeflled paGoTH

13. CoTpyaHHYeCTBO ¢ NPYrHMH OpraHaMH

14. BpeMa ¥ MecTO npoBeleHHs TPHAUATb BTOPOA CECCHH
15. I pyrue Bompoch

16. KomHccus paccMoTpesa Bce MYyHKTHl CBOEH MO-
BECTKH JIHfl, 3@ HCKJIoueHHeM nyHKTa 8 [OTHoweHHus
MeXAY roCyAapCTBaMH M MeXAYHAapOJAHbIMH OpPTraHH-
3auusivi  (BTopasi uyacTb Bomnpoca)] M mnyHkta 9
(MexayHapoaHasi OTBETCTBEHHOCTb 33 BpeJHbIE TMO-
CJIeICTBHS, BLHITEKAIOILME H3 aKTOB, He 3anpelleHHbIX
MeXIYHAapOIHbIM NMPAaBOM), KOTOpble GblIH PACCMOT-
peHbl JIHIIb ¢ TOYKH 3peHHsi opraHu3auuy 3. B Teve-
HHe ceccid KoMuccusi npoBesna NATbAECAT YeThIpe
OTKPBITHIX 3acenaHus (1530—1583-e 3acenanus)
M ABa 3aKpHIThiX 3acefdanus (29 Mas u 30 uioas
1979 rona). Kpome toro, PenaklHOHHBIH KOMHTET
npoBeJ ABanlaTh OJHO 3acefaHHe, PacuinpenHoe Glo-
po KoMuccuu — nathb 3acenanut u 'pynna naanupo-
BaHHA — YeTbipe 3acenanusi. Pa6ouas rpynna o
CTaTycy AHMNJIOMATHUECKOTO Kypbepa H AHIJOMaTHYe-
CKOH TIOYTHI, He COMPOBOXKAaeMOH AHIJIOMaTHYECKHM
KypbepoM, mpoBena TpH 3aceilaHus, a Pa6ouas
rpynna no o63opy npouecca 3akJOUYeHHS MHOTOCTO-
pPOHHHX NOTOBOPOB — MATb 3acelaHHH.

3 CMm. nyHkTH 196 u 206, HuxXe.



Faasa Il
NNPABONPEEMCTBO IrOCYJAPCTB B APYIUX OBJACTSAX, NOMHMO AOroBOPOB

A. BBepenue

1. MCTOPHYECKHHN OB30OP PABOTbl KOMHUCCHH

17. Ha cBoeit neBsitHazuatoli ceccun B 1967 rony
KoMuccrsl NpHHsa HOBble Mepbl ISl paCCMOTpPEeHHs
Bonpoca o «[IpaBonpeeMcTBe rocyaapcTs H NpaBH-
TeJbCTB» ¢, BHECEHHOTO B CIIHCOK BOMPOCOB, KOTOPbIH
6bls1 cocTaBsJeH KoMHccHel B Uensix KOAH(DHKaUWH
B 1949 rony®. KomHccusi mocTaHoBHJa pacnpene-
JUTb BOMPOC MEXAY HEeCKOJbKHMH clelHalbHbIMH
NOKJ1aauHKaMH, pasfesuB €ro B COOTBETCTBHH C Tpe-
Msl OCHOBHBIMH pasjiejaMH 06luero mjaHa, H3JI0XEeH-
HOTO B IOKJaje, KOTOPHIH Obla nmpeactas/eH Komue-
cuH B 1963 roay [TonkomuTeToM no npaBonpeeMcTBY
roCynapcTB M NMpaBHTeAbCTB 8. DTH TpH paszena 6bliH
o3arJyiaBjieHbl CJAEAYIOUIHM 06pa3om:

a) [lpaBonpeeMCTBO B OTHOLUEHHH IOTOBOPOB*

b) TlpaBompeeMCTBO B OTHOLWEHHH NpaB H 06s3aH-
HOCTeH, BO3HHKAIOWHX H3 HHbIX HCTOUYHHKOB,
NOMHMO [IOTOBODOB; H

c) INpaBonpeeMcTBO B OTHOIUEHHH 4YJEHCTBA B
MeXAYHaPOIHBIX OpraHH3aLHsX.

18. B 1967 rony KoMmuccust Takke HasHauujJa c3pa
Xsmbpu Yonmoka CnenvanbHblM AOKJIATUHKOM I10
BOMPOCY O MpaBONpeeMCcTBe B OTHOLIEHHH AOFOBOPOB,
a r-ua Moxammena bemxayn — CrneunanbHblM A0OK-
JlafYuKoOM MO BONPOCY O NMpaBoNpeeMCTBe B OTHOLIe-
HHH NpaB H 0Gsi3aHHOCTEH, BO3HHKAIOLUIHX H3 HHbIX
HCTOUHHKOB, MOMHMO LoroBopos. KomuccHsa npHHAga
pellieHHe BpeMeHHO OTJIOXKHTb PAcCCMOTPEHHE TpPeThb-
ero pasjiesa, a HMEHHO BOMpoca O MpaBONpeeMCTBe
B OTHOLUEHHH YJIEHCTBA B MEXJYHapOIHbIX OpTaHH-
3auusax 7.

19. B 1974 roay Ha OCHOBaHWH MpeBapHTEJbHOTO
npoekTa ctaTeil, paHee npHHsaToro KomHccHed, H ¢
yUeTOM [MOJIyueHHbBIX K TOMY BpeMeHH 3aMeuaHHi
MPaBUTENLCTB OCYA2PCTB-uieHoB KoMHCCHS TMpHHS-
Jla OKOHYaTeNbHbIH cBOJ M3 39 crareit o mpasompe-
eMCTBe rocy4apcTB B OTHOLIEHHH 10roBopoB 8. I'ene-
paibHasi Accambiesi B cBoeil pesosound 3496 (XXX)

* Tlogpo6HYyI0 HCTODHYECKYIO COpaBKy MO BceH TeMe B le-
noM cM. Yearbook.., 1968, vol. 11, pp. 213 ef seq., document
AJ/7209/Rev.1, paras. 29—42 u Exezodnux.., 1969 20d, Tom II,
cTp. 245 n panee, pokyment A/7610/Rev.l, nyHkte 20—34.

5 Cm. Yearbook.., 1949, p. 281, document A/925, para. 16.

8 Yearbook.., 1963, vol. II, p. 260, document A/5509,
annex II.

7 Yearbook.., 1967, vol. 11, p. 368, document A/6709/Rev.1,
paras. 38—41.

8 Exeeodnux.., 1974 ¢od, Tom Il (uacTb nepmas), ctp. 210
H fanee, fokymeHT A/9610/Rev.l, rnasa II, pasgen D.

ot 15 pexka6pa 1975 roxa nocTaHoBHJA CO3BaThb
B 1977 rony KoHdepeHUHIO MOJHOMOUYHBIX NTPEeACTaBH-
Teled A1 pacCMOTPEHHS 3TOr0 HpoeKTa craTted H
«BOIJIOILEHHSI Pe3y/bTaToB ee paGoThl B MeXAyHa-
pPOAHOH KOHBEHUHH H TAaKHX [JPYTHX [NOKyMeHTax,
KOTOpble OHa MOXeT CYeCTb Leaecoo6pa3HbIMH».,
B coorsetcTBuH ¢ pesosiouueit 31/18 I'enepaJibHoil
Accam6nen ot 24 Hosi6pa 1976 roma KoudepeHuus
Oprannsaunn O6benuHennbix Hauuit no Bompocy o
npaBonpeeMcTBe TOCYAAPCTB B OTHOLIEHHH AOTrOBO-
poB Gbisia npoBeleHa B Bene ¢ 4 anpens no 6 mas
1977 rona. KoHdepenllns ono6pHaa AOKJIaA, peKo-
MeHayouwuli I'eHepanbHoit Accambiee NPHHATH pe-
lleHHe O HOBOM co3biBe Kondepenuunun B mnepsoit
nosoBuHe 1978 roma Ha 3akKJ/IOUHTEJbHYIO CECCHIO
MPOJOJKHTEIbHOCTBIO B YeThipe HeaenH °. [Tocne pac-
CMOTpeHHs1 3TOro Aoknana I'enepanbHasi Accambies
B pe3oiounu 32/47 ot 8 meka6ps 1977 roma yTBep-
Iuna co3biB BO306GHOBJAeHHOH ceccun KoudepeHuuu
B BeHe Ha nepHoZa B TPH uJH, B c1yuae HeoOX0aHMOC-
TH, B UeTbipe HelaesH, HaunHas ¢ 31 uions 1978 roxna.
Ha Bo3o6HOBJeHHO#N ceccud, npoxoxuBuieli B Bene
¢ 31 mionss no 23 aBsrycra 1978 ropa, KoHdepeHnuust
3aBepiliijia pacCMOTpPeHHe JAaHHOro NMpOoeKTa cTraTef
u 23 asrycta 1978 roma npuusita TekcT «BeHckoi
KOHBEHLHH O MPaBONpeeMCTBe rOCYAapCcTB B OTHOLUe-
HHH JA0roBOPOB» 10,

20. Tlocae HazHauenusi r-na M. Bemkayu Cneunasnb-
HbIM [OKJaA4YHKOM OH npeiacTaBHa Komuccuu Ha ee
nBaauatoil ceccun B 1968 romy mepBblfl AoKJaL O
npaBoMNpeeMcTBe TOCYJapcTB B OTHOLUGHHH NpaB H
06s13aHHOCTeH, BO3HHUKAIOLIHX H3 HHBIX HCTOYHHKOB,
nomMumo gorosopos !'. B stom gokaane r-u Bemxayu
paccMoTpeJ, B HYacTHOCTH, Bonpoc o6 oxBate HOpY-
4YeHHOH eMy TeMbl H, CJI€I0OBAaTe/bHO, O HaAJdeXKalleM
3arnaBHH LJISl Hee, a TaKXe pasJH4Hble acneKThl

® Ogpuyuarvuoie oruerst  Kongepenyuu Opezanusayuu
O6vedunennstx Hayuldl no sonpocy o npasonpeemcrse 2ocy-
dapcrs & ornowenuu dozosopos, ToM 111, Joxymentor Konge-
penyuu (usnanne Opranusauun O6beauHeHHnx Hauui, B
npoaaxe noy Ne R.79.V.10), ctp. 140 aura. tekcra, AOKy-
ment A/CONF.80/15, nynkt 26. CwM. Takke Oguyuasohsie
oruerel Ieneparonoli Accambaeu, Tpudyate sTopas ceccus,
Honoanenue MNe 32 (Aj32/32), ctp. 57 amra. Tekcra.

10 Tekcr KonBenuun (Kotopas 3jech K jaJiee GyieT Ha3h-
BaTbcoA <BeHcKas KoHBeHuHs1 1978 rona») cM. Oguyuaisshee
oruero. Kongepenyuu Opzanuzayuu O6vedunennoix Hayud
no sonpocy o npasonpeemcTee 20cydapcTs 8 OTHOWeERUU OO-
zoaopoa, ToMm llI, Joxymenrer Kongpepenyuu (uut. pabora),
crp. 185 u pnanee aura. tekcra. KonseHums oTKpuTa Ans
MOAMHCAHHA BCEMH rocyiapcTsaMu B LlenTpanbHbiX yupexie-
HHAx Opranuszaumn OGveannenunix Hauuii, Hoio-Hopk, no
31 aprycra 1979 roaa. KonBeHuus noase:xuT paTHdHKaluu,
H K Hell MOXeT NPHCOeXHHHTbCS J1060€ TOCYAiapCTBO.

' Yearbook.., 1968, vol. 11, p. 94, document A/CN.4/204.
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MpasonpeemMcTBO rocyaapcTs B APYrax 061acTaAX, NOMHMO ROTOBOPOB 11

BO3MOXHOH pa36uBKH 3TOro Bonpoca. Ilocse o6ecyx-
JeHHs JdaHHOro foknaaa KomHccHss B TOM e rony
NpHHSAMA psifl pelieHHil, U3 KOTOPbIX OAHO Kacajioch
OXBaTa H 3ar/laBHs [JaHHOH TeMbl, a Apyroe — mep-
BOOYEPEJHOCTH PacCMOTDeHHS] OQHOTO KOHKDETHOro
acrnekta npaBONpeeMCTBA FOCYAAPCTB.

21. TlonnepxaB peKOMeHALAUHH, COIdEpXAllHECs B
nepBoM fokJaane CrnennajbHOTO foKJaaguuka, Komuc-
CHSl coujia, YTO KpDHTepHeM 17151 NMPOBEeNeHHS FpaHH
MeX/y HOpYYeHHOH eMy TeMOH H BONpPOCOM O Hpa-
BONpeeMCTBe B OTHOLUEHHH NOFOBOPOB JAOJKeH GbiThb
«TMpeAMeT MpaBoNpeeMcTBa», TO eCTb CoJepXKaHHe
NpaBONpeeMCTBa, a He ero ycJoBHs. B cooTBeTcTBUH
¢ npeasoxenneM CrnelnanbHOro gokJaagunka Komue-
CHsl NIOCTAHOBH/A H3BATb H3 HAa3BAHHS TeMbl BCSKOe
ynoMHHaHue 06 HCTOYHHKAX, C TeM 4YTOObl H36exaTb
Kakoil Obl TO HH ObiNO JBYCMEICJEHHOCTH B OTHOLUe-
HHUH TpaHul naHHoi#l Tembl. CooTBeTcTBeHHO, Komuc-
CHsI H3MEHHW/Ja Ha3BaHHe TeMbl, 3aMeHHB MNepBOHA-
yajabHylo dopmynupoBky «IIpaBonpeeMcTBO B OTHO-
LIEHHH NpaB H 06A3aHHOCTeH, BO3HHKAIOIHX H3 HHBIX
HCTOYHHKOB, NOMHMO JOr0BOpOB» cJelyiolleii: «IIpa-
BOMpeeMCTBO B ApYTrHX o6JacTsaX, NOMHMO [AOTOBO-
poBe» 2,

22, 310 peweHHe ObJIO MNOATBEPMHAEHO B MYHKTe
4 b pesoaouuu 2634 (XXV) Tenepanbhoit Accam6-
Jgen ot 12 Hosi6psa 1970 roana, B KotopoM I'eHepasib-
Hast Accam6iest pekoMenaoBajsa Komuccuu mpoaos-
XKaTb CBOW paGoTy C LeJblo «A0CTHKEeHHs nporpecca
B JleJle pacCMOTPeHHs BONpOCa O MpaBONpeeMCTBe
rocyfapcTB B APYrHx o6/1acTsx, MOMHMO JOTOBOPOBY.
OTtcyrcTBHe B TekcTe 3Toll peKoMeHaauuH ['eHepaJb-
Ho#t Accam6/ien KakKoH-TH60 CCHIIKH Ha «npaBompe-
€MCTBO NMPAaBHTEJNbCTB» OTpa)caeT pelleHHe, NMPHHS-
Toe KoMuccHeii Ha nBanuartoli cecCHH O MpenocTaB-
JIEHHH NMepBOOYepeJHOCTH BONPOCY O NpaBONpeeMCTBe
roCyAapcTB H pacCMOTPEHHH BOMpPOCA O NpaBonpeeM-
CTBe NPAaBUTE/bCTB MOKA JHILIb MOCTONbKY, «OCKOJb-
Ky 3TO HeoGXOZHMO /sl MOJIHOTHl HCC/eJOBaHHS
BOMpOCa O MpaBoNpeeMCTBe FOCYAapcTBy '3,

23. Kak ykasbiBajoch Bbillie '4, B nepBoM noKaaze
CneunanbHOro AOKJAaAYHKA CONepIKUTCA 0630p pas-
JIHUHLIX KOHKPETHbIX ACMEeKTOB BONpOCA O MpaBonpe-
eMCTBe TOCYAApCcTB B APYTHX 06/acTsAX, NOMHMO 0-
roBopoB. B noknane Komuccun o pabote ee npanua-
TOH CeccHH OTMeuaeTcs B 3TOH CBSI3H, UTO B Xoje
JHCKYCCHH

psAR 4jeHoB KOMHCCHH 3aTPOHYJH HeKOTOpble KOHKpeTHhle
acrnexkTbl paccMarpHBaeMoil TeMbl (rocyaapctBeHHas co6CT-
BEHHOCTb, IOCyAapcTBeHHble JOJTH, NMPaBOBOH peXHM rocy-
AapcTBa-npeAllecTBEHHHKA, TEePPHTOPHAJbHblE MNpPOGJEMBI,
cTatyc JKHresell, npuoGpeTeHHble NpaBa) H BBICKasajH B
3TOR CBSI3H HECKONbKO 3aMeyaHHH NpeABapHTENLHOTO Xa-
pakrepa. :

B noxknane nanee roBOpPHTCSH, YUTO, YYHTEIBAs OOLIHp-
HOCTb H CJOXHOCTb Te€Mbl,

12 Ibid., p. 216, document A/7209/Rev.l,
CM. Takxe MyHKTH 47 H 48, HiHXe.

13 Yearbook.., 1963, vol. II, p. 224, document A/5509,
para. 57.

14 Tlymxr 20.

para. 46.

ynensl KoMuccHd npH3HaAM KedaTenbHbHIM NpPelOCTaBHTD
NPHOPHTET HeMeAJeHHOMY H3y4eHHI0 OAHOrO HJH JABYX
KOHKPETHHIX ee aClleKTOB, MpHYeM 3TO OTHIOAb He AOJXKHO
03HayaTh, uTO BCe OCTajbHble OTHOCALIHECS K JaHHOR
TeMe BONpochl He GYAYT paccMOTpeHbl mo3gHee !5,

B nokJaazne, KpoMe TOro, OTMe4aeTcs, YTO CPeaH uJe-
Hos KoMuccHu npeo6iagajo MHeHHe, 4YTO CHayaJja
c/ieflyeT pacCMOTpeTb 3KOHOMHYECKHe acMeKThl npa-
BonpeeMcTBa. B HeM rosopHTes:

BHauyasne 6bl0 MpeasoXeHO B MepBYyi0 ouepelb PaccMOT-
peTb npo6JeMn rocylapcTBeHHOR cCOGCTBEHHOCTH H rocyjpap-
CTBeHHBIX AojroB. OAHAKO, MOCKOJbKY 3TOT acNeKT Bompoca
NpeACTaBJANCA CAHIIKOM OrPaHHUYEHHBIM, GHIJI0 MpPeAsOXKeHO
06belHHHTb €ro ¢ BONPOCOM O NMPHPOAHBIX pecypcax, 4TOOGH
OXBaTHTb MpobJeMbl NMpaBoNpeeMcTBA B OTHOWIEHHH Pa3Juy-
HbIX 3KOHOMHYECKHX pecypcoB (HHTepecOB H mpaB), BKJioYas
CMeXHble BOMpPOCH KOHLECCHOHHHIX MpaB H [paBHTEJbCTBEH-
HBIX KOHTPaKTOB (rnpHoGpeTeHHHX mnpaB). Iloatomy Komuccus
pelliHja Ha3BaTh 3TOT aclMeKT paccMaTPHUBaeMOil TeMbl «NPaBo-
NpeeMcTBO TOCYyAapCTB B 3KOHOMHUeCKOH M (HHAHCOBON
obsnacTtax» U nopyyuaa CrneuHanbHOMY JNOKJAAaAuHKY MOATOTO-
BHTb AOKJajA MO JaHHOMY Bongocy Anf chenywouell [ABaguats
nepso#t] ceccuu Komuccuu !6.

24. Bropoii noknaa CneuuasnbHOro Aokjaaguhka!7,
npeiacTasJeHHbll HA ABaauaTth nepsod ceccHH Ko-
muccHu B 1969 roay, 6b1 o3araabJgaen «IIpuo6peten-
Hbleé 3KOHOMHUYeCKHe H (PHHAHCOBBIE MpaBa W MpPaBo-
npeeMcTBO rocynapcTs». Kak oTMeuaercsi B AoK/aane
Komuccun o pa6orte 3Tol ceccHH, B Xode ofcyxne-
HHS 3TOro Bonpoca 6OJBLIHHCTBO YJEHOB COYJH, YTO
BOMPOC O NpuoGpeTeHHbIX NMpaBax SIBJASETCS Upe3Bbl-
4YaHHO CNOPHBIM H YTO ero mnpex/eBpeMeHHOe HCCJe-
JOBaHHe MOXKeT 3aJepXXaTb BCIO paboTy MO AaHHOH
TeMe B UejoM. OHH mnoJaraju, YTO «AOJKeH ObITb
NPHHAT 3IMMHPHYECKHH MeTold KoAau(pHKaUHH npaBo-
npeeMCcTBa B 3KOHOMHYeCKHX H (PHHAHCOBHIX BOMpPO-
caX, KOTOpblif 6bl HauHHAJCS C HCCJAeNOBAHHSA TOCY-
JapCTBEHHOH COGCTBEHHOCTH H TOCYAaDCTBEHHbIX 10+
roe» '8, B noknaze Komuccuu oTmeuaercs, uTo
Komuccus «npocuna CneunaabHOFO JOKJIaA4YHKA NOI-
FOTOBHTb APYrodl AOKJald, COMepXKallluii MPOeKT cTa-
Tel O npaBoMNpeeMCTBe FOCYAapCcTB B IKOHOMUYECKUX
u GUHAHCOBBIX BOMpocax». KpoMe Toro, B HEM OTMe-
yaertcsi, uTo «KoMHCCHA NpHHsJIa BO BHHMaHHe .Ha-
Mepenust CrienHaJ bHOFO JOKAaAYHKA NMOCBATHTb CBOH
caelylolIHi [LOKJ1al rocylapcTBeHHOH cOGCTBeH-
HOCTH H roCcyLapCTBeHHbIM JoJaram» 19,

25. B nepuon ¢ 1970 nmo 1972 rom ua amsapuathb
BTOpOH — ABajllaTb 4eTBepToii ceccusix Komuccuu
CneunasbHbli JOKJaAYHK NPeACTaBHJI HA paccMoTpe-
HHe KoMmuccuu TpH gokaama: B 1970 rony — cBoi
TpeTHit aokaan ?’, B 1971 romy — cBOH 4eTBepThlii
doknan 2! u B 1972 roay — cBoil naTHIi Agoknan 22,

15 Yearbook.., 1968, pp. 220—221,
AJ7209/Rev.l, paras. 73 and

16 Jbid., p. 221, para. 79.

17 Exceeo0nux.., 1969 eod, tom I,
A/CN.4/216/Rev.1.

'8 Tam e, ctp. 2563, mokymenr A/7610/Rev.l, nyHkr 61.

V9 Tam se, ctp. 253, nyHkr 62.

20 Ewezodnuk.,, 1970 209, tom I, ctp. 155, nokymeHrt
A/CN.4/226.

2! Exezodnuk.., 1971 200, tom Il
183, dokyment AJCN.4/247 u Add.1.

22 Eaweeodnuk., 1972 209, tom LI, crp. 77, nokymewnr
A/CN.4/259.
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Bce 3TH A0oKaaabl GbIH NOCBSILIEHBl IPAaBOTNPEEeMCTBY
rocyJlapcTB B OTHOLUEHHH TOCYAApCTBEHHOH cOGCT-
BEHHOCTH H COJEepKaJH NPOEKThl CTaTell MO 3TOMY
Bonpocy. 3ausitasi pelweHHeM APYrHx 3apad, KomHc-
CHSl HE CMOr/Ja paccMOTpeTb 3TH JOKJaJbl HH Ha
nsaauath BTopoil (1970 ron), HH Ha ABaaLaTh TPeTh-
eit (1971 ron), uu Ha ABaguate yetBepToit (1972 ron)
ceccusix. TeM He MeHee KoMHCCHS BKJIOUHJIA pe3loMe
,TPETbEro H 4eTBepPTOro AOKAaA0B B JlOKJaa 0 paboTe
ee JBanuaTh TpeTbell ceccud 23 W KpaTkHiH 0630p
nATOro AOKJAaja B JOKJajg o paGoTe ee ABailaTh
yeTBEPTOH CeCCHH 4.

26. Ha aBaauartb nsato#t (1970 roa), Asaauath wec-
toit (1971 roa) u aBaguatbh ceAbMmoil (1972 ron)
ceccunx enepanbholi AccamGien B Xome paccMOT-
peuusi lllecTniM KoMHTeTOM JAoKnados KoMHccHH
MEXJAyHapOJAHOro NnpaBa psa NpeicTaBHTeseil BhIpa-
3HWJIH TOXejJaHue, 4ToObl OblT JOCTHFHYT Tporpecc
B M3YUeHHH NpaBoONpeeMcTBa rocylapcTB B APYrux
o6nacTsix, NOMHMO J0roBopoB 2°. JIBeHaaLATOro
Hosn6pss 1970 roma Tenepanbhas Accambnes mnpu-
Hana pesodiouuio 2634 (XXV), B nyukte 4 b Ko-
TOpO# OHa peKoMeHAoBajsa KOMHCCHH NPOMOMKHTDL
cBolo pa6oTy no BOMpocy O MpaBoOlNpeeMCTBe Trocy-
JapcTB B LeJfAX AOCTHXEHWsl Tporpecca B pac-
CMOTpPeHHH 5Toro Bomnpoca. TpeTbero aekabps
1971 rona B nyHkre 4 a uyactd | pe3soaiounn 2780
(XXVI) T'enepanbHas Accambies BHOBb peKoO-
mennoBana KomHccuu foctHub nporpecca B pac-
cMOTpeHHH 3Toro Bomnpoca. Hakoneu, 28 Hosn6ps
1972 ropa B nyskte 3 ¢ yactu | pesomounn 2926
(XXVII) Tenepanbnas Accambaesti pekomeHAoBasa
KoMHccHH «npoposixath cBolo paboTy 1Mo BOMpocy
0 TpaBonpeeMcTBe TOCyAapCcTB B APYrHX 06JacTsX,
NOMHMO JOTOBOPOB, C yYyeTOM MHeHHH H coobpaxe-
HHH, HalleJUIHX OTPa)KeHHe B COOTBETCTBYIOIIHX pe-
somouusx IenepanbHoit Accambien».

27. B 1973 roay Ha aBanuatb naToil ceccud Komuc-
cud CreuHanbHblii AOKJAAYHK MpPeACTaBHJ LIECTOM
Joknan 26, nocBsilleHHBIH, KaK H TPH MNpeablaAyLIHX
JOKJaAa, NpaBoNpeeMCcTBY rOCYAapCTB B OTHOLIEHHH
ny6aHYHOH co6CTBeHHOCTH. B wectoM pokaane 6bia
nepecMOTPEH H JOMOJIHEH MpPOEKT paHee NpejicTas-
JIeHHbIX Ha pacCMOTpeHHe craTell ¢ yyeToM, B 4acT-
HOCTH, NpeJBapHTENbHOrO MPOEKTa CTaTell 0 NpaBo-
npeeMcTBe rocyapcTB B OTHOILEHHH AOTOBOPOB, MpPH-
usaitoro Komuccueit B 1972 roay ?’. B noknane
cojepxanach cepHsl IPOEKTOB cTaTel, KacaloUUXCs

23 Eacezodnuk.., 1971 20d, Tom Il (uacTh mepsas), crp. 329
H panee, nokymeHnt A/8410/Rev.l, nyuktnt 77—98.

24 EwcecoOnuk.., 1972 208, tom 1l, ctp. 267, ROKymeHT
A/8710/Rev.1, nyukr 71.

25 Cm. Oguyuarenete orwerst Ienepassroii Accambaeu,
deadyate naTas ceccus, nPusoHcenus, TYHKT 84 NMOBECTKH
IHs, LOKYMeHT A/8147, nyuxkt 72; ram wxe, dsadyare wecrasn
ceccusn, npuaosxcenusi, NYHKT 88 [OBECTKH [1HSA, AOKYMEHT
A/8537, nyukt 135; Tam ace, dsadyars cedomasn ceccusn, npu-
AoKcenus, NYHKT 85 NOBeCTKH AHs, AOKyMeHT A/8892, myHKT
194.

26 FEacecodnux., 1973 200, tom 11, ctp. 3 u nanee, 0OKy-
meHT A/CN.4/267.

27 Eacezodnuk.., 1972 200, tom ll, ctp. 267 u nanee, no-
kymeHT A/8710/Rev.1, rnasa llI, pasgea C.

ny6JaHYHONH COGCTBEHHOCTH B LUeJoM. B 3THX craTbsx
ny6aMuHas cOOGCTBEHHOCTb MNOApa3fjensjach Ha TpH
cJleflylolllHe KaTeropHH: rocylapcTBeHHass coGCTBeH-
HOCTb; COGCTBEHHOCTb TePPHTOPHAJIbLHO-aAMHHHCTpA-
THBHBIX €IHHHL, HHBbIX, HeXeJH ToCyAapcTBa, HJH
ny6JHUYHBIX TIPEATIPHATUH HJIH OPraHH3auHH; H, HaKo-
Hell, COOCTBEHHOCTb TEepPpPHTOPHH, 3aTpariBaeMoH
NIpaBONpeeMCTBOM TOCYAApCTB.

28. Llecroit noknaa CneunanbHOTO AOKJAAUHKA ObLI
paccmoTped KoMHccHell Ha ee ABajuarth nsiTodl cec-
cud B 1973 rony. IlpuHuMasi BO BHHMAaHHe CJOXHBIA
xapakTep TeMbl, KoMHccHs TIocJie AeTaJbHOro 06CYyXK-
JleHHs1 H no npeanoxenuio CrneuHanbHoOro J0KJajguH-
Ka peluusa BpeMeHHO OrpaHHYHTb CBOE HcCJeloBa-
HHe TOJBKO ONHOH H3 TpexX KaTerophit nyGJaHUHO#H
coGCTBEHHOCTH, paccMmaTpuBaeMblx CrneuvasbHbIM
JIOKJaAuHKOM, @ HMEeHHO: roCy1apCTBEHHOH COOCTBEH-
HOCTLIO 28, B ToM e roay KoMHccHsi ipuHsiia B mep-
BOM UTEHHH NMPOEKT BOCbMH CTaTeH, TeKCT KOTOPhIX —
B NepecMOTpPeHHOH Ha HblHeUIHeHd cecCHH (OpPMYJH-
POBKEe — BOCNPOH3BOAHTCS HUXKe 29,

29. TenepanbHasi Accam6aes B nyukte 3 d cBoef
pesomonuu 3071 (XXVII) ot 30 Hosa6ps 1973 rona
pekoMeHaoBana KOMHCCHH «TIPOJOJ/IKHTL MOATOTOBKY
NpoeKTa cTaTefl O mNpaBolpeeMCTBe rOCyAapcTB B
ApPyrHx o6aacTsiX, TOMHMO JOrOBOPOB, C YUeTOM MHe-
HHH H TpeiNOXXeHHH, YNOMSHYTBIX B COOTBETCTBYIO-
ILHX pe3ogiouunx [eHepanbHoit AccamGiens.

30. B 1974 roay Ha aBaauatb wiectoii ceccHd Ko-
MuccHH CrelHalbHBIE AOKJAAYHK MPeACTaBHI Cellb-
MO#l IOKJaj, MOCBAULEHHBIH HCKIIOUHTENbHO MNMpaBo-
npeeMCTBY rocyaapcTB B OTHOLIEHHH TOCYAapCTBeH-
HOH coGcTtBeHHocTH 30 Jloknan coaep:kas ABaauLaTb
JBA TIPOEKTa cTaTell C KOMMEHTAPHSAMH K HHM, KOTO-
pble SIBHAHCb NPOJOJIKEHHEM BOCbMH TNPOEKTOB CTa-
teil, npuusThix B 1973 roay. KoMuccHs He HMeJa
BO3MOXHOCTH pacCMOTpeTb AaHHbIH N0OKJaA Ha CBOEH
JBAALATh LIECTOH CECCHH, MOCKOJNbKY BO HCNOJHEHHE
nyHktoB 3 @ u 3 b pesomounn 3071 (XXVIIT) Tene-
panbHOH AccamGieH OHA MOCBATHJIA GOJbIIYIO YacThb
CECCHH BTOPOMY UTeHHIO NPOEKTOB cTaTed O Mpaso-
NpeeMCcTBe TOCYAapCTB B OTHOLIEHHH AOrOBOPOB H
pa3paGoTKe NepBOH CepHH MpPOEKTOB cTaTed 06 OT-
BeTCTBEHHOCTH rocyaapcts 3!

31. B Tom xe roay B nynkte 45 pasgena I pesomouun
3315 (XXIX) ot 14 nexa6ps 1974 roma TI'enepasb-
Has Accambaes pekoMennoBasa KoMHCCHH «Tpoao-
JKHTb MOATOTOBKY Ha MepBOOYepeHOH OCHOBE NIPOEK-
Ta cTaTefi O NpaBONpeeMCTBe TOCYAapcTB B APYTHX
06s1acTsiX, IOMHMO A0roBopoB». Brnocnenctsuu lene-

28 EwcecoOnux.., 1973 eo0d,
A/9010/Rev.1, nynxr 87.

29 TekcTnl crarel 1—8 M KOMMEHTApHH K HHM, MPHHATHE
Komucenent Ha ee pBaguath nsatoft ceccuu, cM. Emezodnux.,
1973 20d, Tom 1l, cTp. 236 u nanee, nokyment A/9010/Rev.1,
rnasa III, paspen B. Tekct Bcex crareit, npunatuix Komnuc-
cuefi, cM. paszen B, Huxe.

30 Emezodnux.., 1974 200, tom Il (uactb nepsas), ctp.
109, nokyment A/CN.4/282.

81 Tam e, crp. 375, nokyment A/9610/Rev.1, nynxr 160.

ToM II, crp. 236, nokyment
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paabHas AccambJess caenana TaKHe XKe pPeKOMeH-
pauuM B nyHkTe 4 ¢ pesosouuH 3495 (XXX) ot
15 mexa6pst 1975 roaa, B nyHkre 4 ¢, i pesoawouun
31/97 ot 15 neka6ps 1976 roaa u nyHkre ¢, i peso-
mounn 32/151 ot 19 geka6ps 1977 roga. B nocaen-
Hell pe3oJIOLUHH Takxe roBopHTcA, uto KoMuccuu
clefyeT NpoAoJKaTb AeHCTBOBaTb B TOM Xe Ha-
NpaBJeHHH, «CTPeMsCb 3aBepLHTb IepBoe uTeHHe
rpynnel cTaTeH, KacallWuXCcs rocyaapcTBeHHONR co6-
CTBEHHOCTH H TOCYAApPCTBEHHLIX [OJTOBY.

32. Ha aBaauatbh ceabMoit ceccun B 1975 roay Ko-
MHCCHSl paccMoTpeJia npoekTh cratedl 9 — 15 u X,
Y n Z, cogepxamnecs B ceAbMOM Jokaaae Creuu-
aJbHOTO JOKJaA4yHKa, H Nepefana HX B PenakiumuoH-
HbIH KOMHTeT, 3a HCKAoueHHeM ctathbi 10, B KoTOpo#
FrOBOPHTCA O MpaBax Aep:KaBbl, MPefOCTaBJAIIEN
KOHLeccHIo %, H B OTHOWeHHH KoTopoil Komuccus
3apesepBHpoBaJia cBOlo nosuuuio. [locae paccmor-
peHHs BceX MNepefaHHbIX eMy cTaTed (3a HCKIIO-
yeHHeM, IO [pPHYHHE HEXBAaTKH BpEMEHH, cTa-
Teft 12—15) PenakuHOHHBIH KOMHTET NpeACTaBHJ
Komuccuu TekcTol crateit 9 H 11, a Tak:Ke Ha OCHOBe
crateit X, Y U Z TekcThl ctaTbd X H NOAMYHKTA €
cratbi 3. KoMHccHA NMpHHSAJNA B NepBOM UTeHHH Bce
TeKCTbl, NpeacTaBJeHHble KoMHTeTOM, BHecs He-
CKOJIbKO H3MeHeHHIT 33,

33. Ha gBaauate BocbMmo#it ceccHH Komuccun B
1976 romy Crnenua/ibHBI KOKJTafYHK TMPeACTABHJ
BOCbMOH JAokJan 34, KacalwoluuiicA npaBolpeeMcTBa
rocyiapcTs B OTHOWEHHH rocynapcTBeHHON cob6cT-
BEHHOCTH H AONOJHHTEJbHO COfepKalUUi WeCcTh NMpo-
eKTOB cTaTedl (craTbH 12—17) ¢ KOMMeHTapuaMH.
Ha stoit ceccun Komuccus paccmorpena BOCHMOH
JOKJAaj U MPHHsAJA B N€PBOM YTEHHH TEKCT MOANYHK-
Ta f ctatbH 3 u TeKcThl ctareli 12—16. TekcThl 3THX

32 TIpoext ctarbu 10 raacur caegywouiee:

«Crarsr [0.— [Ipasa Oepacastl, npedcraerstowed Kom-
yeccuro

1. Tlo cMBbicly HacTosimeil cTraTbM TEPMHH «KOHIECCHA»
O3HauaeT aKT, NOCPeACTBOM KOTODPOro rocyaapcTBO Npero-
CTaBJsieT HA TEPPHUTOPHH, BXoisuleill B chepy AeificTBuA ero
HAaHOHAJBLHOH IOPHCAHKIHH, YacTHOMY NpPeANPUATHIO HJH
4acTHOMY JIHLY HJIH JPYTFOMY rocyiapcTBy NpaBoO Ha ynpasJe-
HHe oblLlecTBeHHOH# cYXKO60A WM Ha 3KCNJAyaTauHIO KaKHX-
N160 MPHPOAHHIX pecypcoB.

2. HeszaBuCHMO OT BHAa NpaBONpPEEMCTBA TOCYLApPCTB
rocynapcTBO-NpeeMHHK 3aMeHsieT rocylapcTBO-NpeAlecTBeH-
HHK2 B OTHOWIEHHH ero MpaB COGCTBEHHOCTH Ha BCIO NMyGJaHu-
HYI0 COGCTBEHHOCTD, AIBJAIOMYIOCH NpeiMETOM KOHLECCHH Ha
TEPPHTODHH, 3aTpParHBaeMol CMeHOH CyBepeHHTeTa.

3. CyuwecTBoBaHHe LOroBOPOB O MNepejaue, perJaMeHTH-
pyloUIHX cynb6Yy KOHLECCHH, He 3aTparHBaeT HCKJIIOUHTEJbHO-
ro npaBa rocylapcTBa Ha MYOJHUHYIO COGCTBEHHOCTb H
MPUPOAHLE PECYPCH HA €r0 TEPPHTOPHH>.

33 TekcTbl NOANYHKTA e cTatbd 3 H crateit 9, 11, X H Kom-
MeHTapHH K HHM, npHHATHEe KoMHccHell HAa ee [BaAlaTh celb-
Mot ceccuH, cM. Eacezodnux.., 1975 20d, Tom II, ctp. 134 u
npanee, pokyMment A/10010/Rev.l, raasa III, pasgen B, 2.
Craten 9 4 11, npHHsATHIE HA ABaALATL CEAbMON CECCHH, GBIIH
HCKJIOUEHB M3 PacCMOTPeHHsl Ha TeKylleH CecCHH B uwenasx
3aBepIUEHHS NepBOro YTEHHA NAHHOTO NMpoeKTa (CM. MyHKT 43,
HHXKe). TekcT Bcex crateil, npuHateix KoMmHuccuel, cM. pas-
nen B, Huxe.

34 Exceco0nuxk.., 1976 200, Tom II (uactb nepBas), ctp. 69,
nokyment A/CN.4/292.

cTareil B [lepeCMOTPeHHON Ha HblHelIHel ceccHu ¢op-
MYJHPOBKe BOCIPOH3BOAATCH HHxKe 35,

34. Ha naBamuath neBsatodl ceccun KoMuccuun B
1977 roay CneusanbHbH HOKJAAYHK MNpPeACTaBHJ
deBATbIN pokaag 38, kacarowHitcs InpaBonpeeMcTBa
rOCYAapCTB B OTHOLIEHHH TOCYAapCTBEHHbIX DOJTOB H
cozepXKaliui ABaALATb NPOEKTOB CTaTeH C KOMMeEHTa-
pusiMi. Ha Toit ke ceccun Komuccus paccmotpena
3TH MPOEKTHI CTaTeH, 3a HCKAKOYeHHeM ctaTbd W, a
TakKe ABa HOBbIX MpOEKTa crarel, MpeAcTaBJeHHbIX
CrielnaJbHLIM JOKIaAYHKOM B XO€ CECCHH, H MPHHSA-
Jla B NMepBOM YTEHHH TeKCThl cTaTed 17—22. TekcTol
3THX CTaTell B NE€PeCMOTPEHHOH Ha HblHellIHeH ceccHH
(OpPMYJIHPOBKE TaKKe BOCNMPOH3BOAATCA HHXKe 7.

35. Ha tpunuartoit cecchu Komuccun B 1978 ronmy
CreuHa/bHbI#l LOKNAAUHK TPENCTABUA JeCATHIA LOK-
nan %, B KOTOPOM OH NPOLOJKHJ H3ydeHHe BOMPO-
ca O InpaBonpeeMcTBe TOCYAApCTB B OTHOLIEHHH
rocyZapCcTBeHHbIX AOJTOB, H MNPEATONKHA ABA AONOJ-
HHUTEJbHbIX IIpOeKTa cTaTeH, KacaloLIMXCS COOTBeT-
CTBEHHO Mepexoja rocyaapcTBeHHbIX A0JTOB B cayyae
OTJEJIeHHA YaCTH HJH 4acTeHd TEPPHTOPHH rocyaapcrt-
Ba (cTatbs 24) ¥ paszgesa rocydapCTBEHHBIX A0J-
roB B CJyyae pe3feJieHHs rocyaapcrsa (craths 25).

36. Komuccusa paccMmoTpena ctathbi 24 u 25, a TaKxe
cratbio W, cojepxaluylocs B [AeBATOM JAOKJaje
CrneunajbHOro JOKJMaguHKa, H NPHHAMA TEKCTHl CTa-
teit 233° (ma ocHoBe cratbu W), 24 u 25. Dtu TpH
cratbd 3aBeplaioT pasgen 2 (Ilonoxenus, otHocs-
IHeCA K pasjHuYHBIM THIaM IPaBONpeeMCTBa rocy-
aapctB) yacti 11 naHHoro npoekra (IIpaBonpeemcT-
BO B OTHOWIEHMH FOCYJAapCTBEHHBIX HOAroB) 40,

37. Kpome Toro, Ha Tpuauatoii ceccuu Komuccus
nonyuuna gokymeHT cepud of the United Nations
Legislative nox na3sanueM: Matlerials on succes-
sion of States in respect of maltters other than
treaties #1, conepxamuit noa60pKy MaTepHasoB, KO-
TOpble KacaloTcs NMPAKTHKH TOCyNapcTB H MeXAYyHa-
POLHBIX OpraHH3alMil OTHOCHTENBHO MPaBONpPEeMCT-

35 TekcTh noanyukra f crarbu 3 u cratefi 12—16 u Kowm-
MEHTapHH K HUM, NPUHATHIe KoMHCccHel HA ee ABAajUAThL BOCH-
Moii ceccuH, cM. Exceeodnux.., 1976 20d, Tom 11 (uacTb BTO-
pas), ctp. 147 u pnanee, gokymeut A/31/10, rnasa IV,
pasaen B, 2. Tekct Bcex crateil, npuuaTHX KOMHCCHed, cM.
paszen B, umuxe.

36 Excezo0Hux.., 1977 200, ToM I1 (uactb nepsas), cTp. 45
aHr/1. Tekcra, gokvMeHT A/CN.4/301 u Add.l.

3 Tekcthl ctaTedl 17—22 H KOMMEHTApHH K HHUM, NpHHATHE
KomHccHelt Ha ee ABaauath JeBATON cecCHH, cM. Excecodnux..,
1977 200, Tom Il (uactb BTOpas), cTp. 68 H Kasee, JOKYMEHT
A/32/10, rnasa III, pasgen B, 2. TekcT Bcex craTel, NpHHs-
Toix KoMHccuelt, cMm. pasnen B, nuxe.

38 Encezo0nux.., 1978 209, tom 1l (uacTb nepBasi), AOKyMeHT
A/CN.4/313.

3% Tlocsie MPHHATHA cTaTbH 23 O4MH M3 uJeHoB KoMHccHH
NpeACTaBHI MEMOPaHAYM OTHOCHTEJbHO NYyHKTa 2 3TOf
cratbd (ram ae, nokyment A/CN.4/L.282 u Corr.1).

40 TekcTH craTeft 23—25 U KOMMEHTapHH K HHM, NMPHHSA-
Thle KoMHccHell Ha ee Tpuauatofi ceccHH, cM. Exweeodnux..,
1978 200, Tom Il (uactb BrOpas), ctp. 100 u nanee, KOKy-
MeHT A/33/10, rnaBa IV, pasgen B, 2. Tekct Bcex crartef,
npuHATbix KomHccuelt, cM. pasgen B, nuxe.

4! Hspanue Opranunsaunn O6vennnennnix Hauuit, B npo-
naxe nog Ne E/F77.V.9.
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Ba rocyfapcTB B ApPYruHx o6Jactsx, MOMHMO 1Or0BO-
poB. DTo U3gaHHe, IOATOTOBJeHHOe Mo npockle Ko-
mucchu 42 Ormenom koaudukauuH YmnpapBjeHHS MO
npaBoBbiM BompocaMm Opranusauud OGbeqHHEHHBIX
Hauui, conep»xHT MaTepuaJ/bl, npeicTaBJjeHHbIe npa-
BHTE/bCTBAMH FOCYJapCTB-YIEHOB H MeX/yHa PO HBbI-
MH OpraHH3allHsMH, a TaKXKe MaTepHaJbl, Co6paHHble
B XOJe HayuHO-HCC/Mel0oBaTe/bCcKOH pa6oThl, Mpo-
nenanHolt Otgesom.

38. B noanyukte & nynkra 4 uyactuh | pesosiounun
33/139 or 19 nekabpsi 1978 roga IeHepanbHas Ac-
cam6aesi pekomeHnoBana KOMHCCHH <«NpPOMOJKHTH
CBOI0 paGoTy MO BOMPOCY O MpaBONpPeeMCTBE TroCy-
NapcTB B JAPYrux o6sacTaX, NOMHMO JAOrOBOpOB,
CTpeMsiCb 3aBeplLIHTb Ha CBoeH TpHALATbL MNepBOH
CECCHH epBOe YTeHHe IpoeKTa cTaTed O mpasompe-
eMCTBe roCydapCTB B OTHOLUEHHH rOCyLapCTBeHHOH
COGCTBEHHOCTH H rOCYyJapCTBEHHBIX HOJIOBS.

39. Ha rekywe#i ceccun CneunanbHbifi HOKJaLUHK
npeactaBua oauHHajauathii goknaa (A/CN.4/322
u Corr.l u Add.l n 2) o npasonpeeMcTBe B OTHO-
IIEHHH TOCYNapCTBEHHBIX apXHBOB, B KOTOPOM JO-
MOJIHHTEJLHO COJEepIKaTCs TeKCThl LecTH craTel
(cratbu A, B, C, D, E u F) %3,

40. Komuccuss Ha cBoux 1560—1565-M 3acenanusx
paccMoTpesa ofuHHaauaTbiii gokjan CrnelHa/abHOrO
JIOKJaJYHKa U Mepefaja COAEpPKABIIHECS B HEM MPO-
extol crateii A u C Ha paccMoTpeHHe Pejaakuuos-
HOro KoMHTeta. PaccMorpeB 3TH ABa mpoekTta cra-
te#l, KoMurer npeacraBua KOMHCCHH TeKCTH cTaTed
A n C. Ha cBoem 1570-m 3acenanuH KoMHccus B
MepBOM YTEHHH IPHHAJMA peKoMeHAOBaHHble Pepak-
UHOHHBIM KOoMHTeTOM TeKcThl crateii A u C ¢ Heko-
TOPbLIMH M3MEHEHHSIMH H NMOCTAaHOBH/IA NO6ABHTb HX
BMecCTe C COOTBETCTBYIOLUHMH KOMMEHTApHSAMH K AaH-
HOMY MPOEKTY NpH yCJI0BHH, UTo KoMHCCHs fenaeT aTo
C HaMepeHHEM pelIHTb BOMPOC 06 OKOHYATEJbHOM
MecTe yKasaHHBIX CTarefl B NMpOeKTe B CBeTe 3aMe-
yaHu#i rocymapctB. Ha 1581-m 3acenannu Kommuc-
CHSl [TOCTAHOBHJA H3MEHHTb OGo3HaueHue ctaTbd C,
Ha3BaB ee craTbell B.

4]1. Kpome TOro, Ha TpHALATb TpeThed CECCHH B
cBeTe pekomeHpauup [eHepanabHoii Accam6aen,
ynoMuHaeMoii Boile 44, Komuccus Ha cBoeMm 1560-m
3aceaHHH OCTAHOBHJA, 4TO PenakUHOHHLIH KOMH-
TeT JOJXKEH paccMOTpeThb NepBble ABajlaTb MAThb
cTaTell mpoekTa. 3TH CTaTbH ObLIH MPHHATH B 1973
roay H B nepuoa 1975—1978 rogoB B xone nBan-
uaTh NATOH M ABailaTb CeibMOH — TPHALATOH cec-
cuft KoMHccHY npH TOM yCJIOBHH, YTO OKOHYATe/bHOE
collepKaHHe HX TOJOXeHHH OydeT B 3HAYHTEJbHOH
CTEMEHH 3aBHCETb OT pE3yJAbTAaTOB, JOCTHIHYTHIX

42 Cm. Emezodnux.., 1973 200, tom 11, ctp. 236, nokyment
A/9010/Rev.1, nyuxkr 90.

43 Bocnpoussoautca B Ewecodnuxe.., 1979 200, tom 11
(4acTb nepBas). YKasareab CONEPIKAHHUA ITOro AOKAana, a
TaKxe TEKCTH MpeljaraeMHx B HeM CTaTeld CM. NYHKTH
53—54, Huxe.

44 CM. nyHKT 38, BBlLIE.

Komuccueit B ee nasnbHefieii pa6ote no JaHHOMY
Bonmpocy. HMcxoms u3 storo, KoMuccuss Ha cBOHX
ABajuaTbh OATOH H ABajUaTh CelbMOfi — TpHAUATOH
CECCHfIX NMOCTAHOBHJIA «BHOBb BEPHYTbCA K pacCMOT-
PEHHIO NpPHHATBIX Ha ABajUaTb IATOH CECCHH TeK-
CTOB CTaTefl B XOJe MEPBOr0 UTEHHSI MPOEKTa.., ¢
TeM 4YTOGbI BHECTH, €CJIH NMOHAJ00HTCS, BCe HEO6XO0MH-
Mble H3MEHEHHSs 43,

42. PepakuHoHHBII KOMHTET paccMoTpes JABaAlaThb
naTh cTaTtell, NpuHATHIX KoMmuccuelt B npeasapureb-
HOM TNOpsiiKe Ha ee ABajuaTb OSATOH H ABaALAThb
celbMOH — TPHALATOH ceccHax, H mpeacTasua Ko-
MHCCHH TeKCThbl cTaTeil 1 —23, peKOMeHAYyS MpH 3TOM
HCKMIOYHTh cTaTbi 9 M |1, mpuHATHIE B npeiaBapH-
TeJbHOM TNOps/IKe Ha ABaaUaTb celbMOH ceccHH S,
Ha 1568—1570-m 3acemanusx Komuccus B mepsom
UTEHUH TpHHAJNA peKOoMeHAOBaHHble PegakunoH-
HBIM KOMHTETOM TeKCThl cTaTell 1—23 H TeMm cambiM
yTBepAuaa pekoMmeHnzauuH KoMmHTeTa mo HeKOTOpBIM
HepelIeRHBIM BOMpPOCAM, KacalolHMCH TE€X TEKCTOB
M HX uvacTeHdl, KOTOpble B MHpeXXHHX cTathax X, 14,
18 u 20 6bliM npuBeleHBl B KBaApaTHBHIX CKOOKax;
COOTBETCTBYIOLLLHE MOSICHEHHS] MpPHUBENEHBl HHXe B
KOMMeHTapHsIX K HOBBIM cTaTbsM 9, 12, 16 u 18,
COOTBETCTBEHHO 47.

43. Taxxe no pekoMmeHnaunu PenakuHOHHOro KOMH-
tTeta KomucCHA NOCTAHOBHJA CUHTaTh OHIBIUYIO
cTarteio 9, osarnaBneHHyl0 «OG6IUHH TMpHHUMN Tepe-
X0[a rocynapCTBEHHOH COGCTBEHHOCTH», H3JHLIHef
B CHJYy TOro ¢akra, YTO B YacTH NpoeKTa, 03arjas-
sneHHoH «[ocynapcTBeHHas CO6CTBEHHOCTb», NOAPOG-
HO paccMaTpPHBAETCH BONPOC O Mepexoje Kak ABHXKH-
MOH, TaKk H HeJBHXXHMOH rocylapCTBEHHOH COGCT-
BEHHOCTH MpPH pa3/JHYHLIX THMAaxX MNpaBONpeeMCTBa
rocyaapcts. I1pHHsATas B NpeiBapHTEbHOM MOPSAKE
craTthsl 9 mepecTtana oTBevaTb TpPeGOBAHHAM, H IPH
ee TOJKOBAHHH MOIJIH BO3HUKHYTb Cepbe3Hble Mpo6-
JeMbl B CBeTe TOH MOAPOGHO# H nocjeaoBaTeNbHORH
TPaKTOBKH BOMpoca O MepexOofe roCydapCTBEHHOM
COGCTBEHHOCTH, KOTOPOH cTajla nNpHAepXKHBATbCA
KomHccusi mocJle mpenBapHTENbHOrO NPHHATHS 3TOH
cratbi. [lostomy Komuccus mpuimaa K BeBOAY, uUTO
cefiuac 6ecrnoJsie3H0 MNHITAaTbCA BHIPA6OTaThb HOBYIO
hopMyJIHPOBKY MNpexkHe#d cratbH 9 ¢ Lenablo oxBa-
THTb BC€ pacCcMaTpHBaeMble B JaHHOM IPOEKTe KOH-
KpPeTHblE CHTyallHH H 4TO 3Ty CTaTbl0 HaOJeXHT
HckatouHTh. [1IpHHAB 370 peenne, KomuccHs yTBep-
IH1a pekoMeHAauHi0O PelaklHOHHOro KoMmHTeTa 06
HCKJIIOUeHHH mnpexHeHd ctatbd 11, kKoTopas G6biia
o3arnaBneHa «[lepexom rocyaapcTBeHHBIX OOXO-
HBIX THTYJOB» H OblJa MOCTaBJeHa B KBaJpaTHHIX
CKOOKax B CHJIy OTOBOPOK, BbICKa3aHHbIX HEKOTOPLIMH
yjJeHaMH KOMHCCHH OTHOCHTENLHO ee TeKCTa, H ¢
ueablo O6paTHTb BHHMaHHe Ha MOJHSTbIE WHMH BO-

45 Exeeodnux.., 1973 200, tom 1I, crp. 236, moxyment
A/9010/Rev.1, nyukt 91. CM. Takke Exezoduux.. 1978 200,
11'351 1l (4acte BTOpas), ctp. 137, noxyment A/33/10, nyHKT

46 CM. nyHKT 43, HHXe.

47 PekomeHpaliH, npeicTaBieHHble PegakHOHHBIM KOMHU-
TeTOM B 3TOR ¢BA3H, cM. A/CN.4/L.299/Rev.1.
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npocel. Kak ykazana KoMHccHsi B NMyHKTe 3 KOM-
MEHTapHA K cTaThe ll, rnaBHas uenb BKAOHEHHS
3TOH CTaTbH B IPOEKT COCTOs/A B TOM, 4TOOHl CAe-
JaTb AOXOAHLIE THTYJbl FOCYyAapcTBa-NpeALIeCTBEH-
HHKa HCKJIIOUEeHHeM K H3JIOXKeHHOH B cTaTbe 9 HOp-
Me 0 pH3HYECKOM MeCTOHAXOXMIEHHH 48,

44, Kak pekomeHzoBajock B pesonaiouuu 33/139
FenepanbhHoit  Accambien, KoMHccus Ha cBoell
TPHALATbL MEPBOH cecCHH 3aBepiliua NepBOe uTeHHe
npoekTa craTeil O MPOBONPEEeMCTBE TOCYAAapCTB B
OTHOLUEHHH TOCyJapCTBEHHOH COOGCTBEHHOCTH M TO-
CydapcTBeHHbIX A0JaroB. IIpoekThl 3THX cTarteil ¢
KOMMEHTapHSIMH, NPHHATLIMH Ha JABaALUAaTb NSATOH M
JNBajlLAaTh CeAbMOil — TPHALATH NEPBOH CeCCHAX H
nepeCcMOTPEHHBIMH Ha TpHAUATb NMepBoil cecchn Ko-
MHCCHH, BOCNPOH3BOAATCA B pa3feje B Hacrosiuef
rJ1aBbl, HHXe.

45. B coorsercTBUH co cTaTthAMH 16 M 21 cBoero
[Tonoxenuss KoMHcCHA TNOCTAHOBHAA MPENpPoOBOAHTD
3TOT NpeABapHTeNbHbBIH NPOEKT cTareil uepe3 [eHe-
pajbHOro cekperaps NpaBUTEe/bCTBAM TOCYyAapCTB-
YJIEHOB AJS MOJYUEeHHA OT HMX 3aMeuaHHi.

2. OBIIME 3AMEYAHUY IO IPOEKTY CTATEN
a) Dopma npoekra

46. Tak xe Kak W npH Koaubukauws Komuccueit
APYrux TeMm Hajajexamiasa ¢opMma KoAHpuHKauHH
npaBoNmpeeMcTBa TOCYAAapCTB B APYrHX 06JacTsiX,
IOMHMO AOrOBOPOB, MOXeET GLITb OMpejAeeHa Jullb
nocje 3aBeplleHHs H3yueHHs 3toro Bonpoca. Ko-
MHCCHA B COOTBETCTBHH cO CBoHM [losoxenuem
cIenaeT TOrja peKOMeHIalHWH, KOTOpble OHA CouTeT
uenecooGpasnbiMd. He mnpenonpenenssa csoux pe-
Komenaauuit, Komuccusa npHHa/na peieHHe yxXe ced-
4yac npHaaTh H3yUeHHIO JaHHOH TeMbl GOpMY npoekTa
crared, CYHTAdA, UTO 3TOT METOA sIBJAETCA HauboJsee
3(GeKTHBHBIM /11 BbLIAABJIEHUA W PA3BUTHS HOPM
MEeX/JYyHapoAHOro MpaBa MO /[AaHHOMY BOIPOCY.
[Ipoekr coctaBasietcst B ¢opMe, KOTOpasi MO3BOJHT
HCIO0J/b30BATh €ro B KauecTBe OCHOBLI [/ KOHBEH-
LLHH, ecau GyleT NPHHATO pelueHHe 0 HEOOXOLHMOCTH
3aKJIOUYEHHs1 TaKOH KOHBEHLHH.

b) Cepepa npumenenusn npoekra

47. Kak orTMeuasnoch Bbllle 4%, BbIpa)KeHHe «Ipyrue
obnacTH, NOMHMO JOrOBOPOB» He ynoTpe6/asAa0ChH
HU B OJHOM U3 Ha3BaHUHU TPeX TeM, HA KOTOpLie Gblj
pasz6utr B 1967 romy BOmMpoC O «IpaBOMpeeMCTBe
rocyfapcTB M NPaBHTENbCTB», a HMEHHO: @) TNpaBo-
npeeMCTBO B OTHOLUEHHH [OroBopos; &) mnpasofmpe-
eMCTBO B OTHOLUEHHH NpaB W 00s13aHHOCTeH, BO3HH-
KalOWHX H3 HHBIX UCTOYHHKOB, NMOMHMO JOTOBOPOB;
M C) NpaBOMpeeMCTBO B OTHOLIEHHH UJIEHCTBA B
MeXAYHapoaHbIX opraHusauusix. B 1968 rogy B
JOKJaje, NpeACTaBJeHHOM Ha [BajuUaTof CecCHH

48 Ewezodnux.., 1975 eod, tom lII, crp.
A/10010/Rev.1, rnasa IlI, paszen B, 2.
4? CM. nyukte 17 u 21, Buiume.

136, nokymeHT

Komuccuu, CneuHanbHblii 1OKNaA4YHK N0 BTOPOil TeMme
r-1 M. BemxayHd 3aMeTun, YTo eCcAH CPaBHUTH Ha-
3pande 3toll Tembl ([IpaBompeeMCTBO B OTHOLIEHHH
npaB H 0O6si3aHHOCTeH, BO3HHKAIOWIHX M3 HHBIX
MCTOYHHKOB, TOMHMO AOrOBOPOB) C Ha3BaHHeM mep-
Bo#l Tembl (IIpaBonpeeMcTBO B OTHOLIEHHH AOTOBO-
pPOB), TO MOXHO YBHAETb, YTO CJOBO «IOTOBOD>»
paccMaTpuBaeTcs B 3THX ABYX Ha3BaHHAX C ABYX
pa3UYHbIX TO4YeK 3peHHs. B mepBoM cayuae noro-
BOD fBJSIETCA MNpeAMeTOM MpaBONpeeMcTBa, a BO
BTOPOM — HCTOYHHKOM mnpasonpeeMcTBa. Creuxalb-
HBIH JOKJaA4YHK OTMEeTHJ, UYTO TaKoe pasiejeHHe
BONPOCA CTPajaeT He TOJbLKO OTCYTCTBHEM e€JHHO-
06pa3usi, HO H TeM HeA0CTATKOM, YTO OHO HCKJKOYaeT
M3 BTOpOil TeMbl BCe 06JacTH, ABJSOLLHecs MNpej-
MeTOM JOroBOpHBIX mMoJoxkeHHH. OH ykasand, 4To
BO MHOTHX CJyyasix cCMeHa OAHOro rocyiapcTtsa ApY-
THM CONMPOBOXKAeTCA 3aK/Al0YeHHeM J0roBopa, pery-
JHpPYIOLLEro, CpeAH Mpouero, HeKOTOpble AaCMeKTHl
NpaBOMpeeMCTBa, KOTOpPhLle, CJeA0BaTe/NbHO, OKa3bl-
BAlOTCA HCKJIOUEHHBIMH H3 BTOPOH TeMbl MO TeM
Ha3BaHHeM, KoTopoe eif 6buio xaHo B 1967 roay.
[TockoabKy K mepBOH TeMe 3TH acmeKThl TaKXe He
OTHOCATCS, TO, eca¥ Obl 3TO Ha3BaHHe ObLIO COXpa-
HeHo, KomHccusa 6blia Obl BbIHYXKAEHA NpPH H3yue-
HHH TpaBONpeeMcTBA TrOCYAApPCTB HCKJIOYHTbL H3
pacCMOTpPeHHs] 3HAUHTEJbHYIO YacTh BONPOCOB, OTHO-
CALLHXCA K 3TOH TeMe 50,

48. B coorBeTcTBHH ¢ 3THM CreuHalbHbIH AOKAaA-
UHK NpEeJIONKHJ NPHHATbH B KaueCTBe KPUTEPHS A
BHI6Opa Ha3BaHHs BTOPOH TeMbl npedmer npasonpe-
emcrsa W Ha3BaTb ee «[lpaBompeeMcTBO B ApPYrux
o6JacTsix, MOMHMO JOTOBOpPOB» °!. DT0O mpeoxe-
HHe 6bio npuHATo Komuccuelt, KoTopasa 3asBuaa
B CBoeM JoKnajze o pafoTe [ABaALATOH CECCHH
caeayouee:

Bce uynednt KOMHCCHH, NpHHABLIHE yyacTHE B NMPEHHAX, CO-
rJacHiAMCh ¢ TEM, YTO KPHTepHeM IJsl NMpOBeleHHs paarpa-
HHYEHHS] MeXAy AaHHON TeMofi M TeMON npaBOnpeeMcTBa B
OTHOILIEHHH JOTOBOPOB AOJIKEH GbITh «IIPeMET NPABONpPEEeMCT-
Ba», TO eCcTb COJEpIKAHHE NpaBONpeeMcTBa, a He YCJIOBHE
nocaenHero. C TeM uTo6H H3GerkaTb Kako#f 6nl TO HH GHLIO
JLBYCMBICIEHHOCTH, B COOTBETCTBHH ¢ mnpeanoxenuneM Cne-
I[HAJbHOrO JOKJaJ4HKa GHJIO pelleHO HCKJIOYHTb H3 Ha3Ba-
HHSl TeMbl BCAKOE YNOMHHaHHe 06 «HCTOYHHKAX», MOCKOJbKY
Ni060e Takoe YNOMHHAHHE MOMET HAaBECTH Ha MEHICJAb, YTO
CylUleCTByeT HaMepeHHe pa3le/]HTb JaHHHIA BOMpOC Ha
HECKOJbKO dactell mNyTeM TmnPOBEACHHA pPa3JHuMs MeXay
AOTOBOPHEIM NpaBONPeEMCTBOM H HeJlOrOBOPHBLIM NpaBoNpeeM-
CTBOM °2,

49. B xone nepBoro YTéHHsi AAHHOrO MPOEKTa cTaTeH
KoMHceus couna Uenecoo6pasHbiM COXPaHHTb TO
HasBaHHe MpOEKTa, B KOTOPOM, MOJOGHO cTartbe |
MPOEKTa, YMOMHHAETCS BHIPAXKEeHHEe «TpaBONMpeeMCT-
BO [OCYynapcTB B APYrux ob6aacTax, MOMHMO JOro-

50 Yearbook.., 1968, vol. Il
A/CN.4/204, paras. 18—21.

51 Cccnnky Ha BkioyeHHe [enepasbHoii AccaMGreeft B Ha3s-
BaHHE BOMNpPOCA CJI0BA «FOCYAapCTB® MOC/E C/0Ba «NPaBONpeeM-
CTBO® CM., MYHKT 22, BHille.

52 Yearbook.., 1968, vol.
AJ7209/Rev.1, para. 46.

pp. 96—97, document

I, pp. 216—217, document
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BopoB» 3. OnpHako KomHccHsi moHHMaeT, 4uToO — B
CBeTe pelleHHsl OTPaHHYHTL CoAepxaHHe paspaba-
THIBAEMOT'0 MPOEKTa NpaBONpPeeMCTBOM TOCY1apCTB
B OTHOLUEHHH TrOCYAapcTBEHHOH COGCTBEHHOCTH H
rocyAapCcTBeHHBIX NOJIOB, a TaKxe B CBeTe colep-
xauleiicsi B pe3oiounn 33/139 I'enepanbHoit AccaMm-
6JieH peKoMeHJalUHH OTHOCHTEJbHO 3aBepLIeHHs Tep-
BOTO UTEHHSI 3TOr0 TNpOeKTa — Ha3BaHHe JNaHHOro
MpoeKTa HeTOYHO OTpaKaeT cdepy nNpPHMeHeHHs
HacTosILMX cTaTed. B 3Tol CBA3H MOXHO Obl10 OHI
HCTIOJIb30BaTh Apyrue 6GoJiee MOAXOAsLIHEe (DOPMYJIH-
pOBKH, HampuMep «[IpaBonpeeMcTBO rocynapcTe B
HEKOTOPBIX APYTrHX 06/1acTAX, MOMHMO [OTrOBOPOB»
HJad TouHee «IIpaBompeeMcTBO rocyaapcTB B OTHO-
LIeHHH TOCyAapCTBEHHOH COGCTBEHHOCTH, roCyaapcT-
BEHHBIX JOJIrOB H rOCylapCTBEHHBIX apxHBOB». Ko-
MHCCHSl OTJIOXKHJIA DelLleHHe MO 3TOMYy BOMpoCY, ¢
TeM uTO6Hl yuecTh 3aMeyaHHs, KOTOphle rocylapcTBa
MoxesaloT clenath No AaHHOH TeMe.

¢) Crpykrypa npoexra

50. IBanuaTtb naTh CTaTed JaHHOrO NPOEKTa, MpPH-
HaTbiXx KoMuccHeli B npelBapHTeIbHOM TNOpslKe
BIJIOTH A0 TPHAUATOH CECCHH BKJIOUHTE/bHO, GblJIH
pa3jie/ieHbl Ha ABE YaCTH, KOTOPbIM Mpe/LIecTBOBalH
craTbd |1—3, a uMeHHO: yacTb I, o3arsaBieHHyio
«[IpaBonpeeMcTBO rocyaapcTs B OTHOLIEHHH rOCY-
AapCTBEHHOH COGCTBEHHOCTH» H BKJIOYawllylo cra-
i 4—16, ¥ uacte ll, o3arnasnennyio «Ilpasonpe-
€MCTBO TOCYNapCTB B OTHOIIEHHH ToCyAapCTBEHHBIX
JOJroB» H BKJualollylo crated 17—25. Ha csoei
TPUALATL MEePBOH CECCHH B LeJAX COXpaHeHHs CO-
OTBETCTBHSI MEXAY CTPYKTYPHBIM AeJIeHHEM HAacCTOsi-
ero NMpoeKTa M CTPYKTYPHBIM AejeHHeM Benckoit
konbeHuuu 1978 roga o npasonpeeMcTBe TOCYAapCTB
B OTHOLIEHHH HOTrOBOPOB % W BeHcKoH KOHBEHIHH
1969 roga o npaBe MeXAYHapOAHBIX AOrOBOPOB 5%,
KoMHCCHA NMOCTaHOBHJA H3MEHHTb CTPYKTYpPY mpen-
BAapHTENLHOrO NMPOEKTa H pa3bHUTh e€ro Ha TpH Yac-
TH /s BKJIOYEHHS, KaK 3TO aeJjaeTcss B BeHCKo#
KoHBeHLUHH 1969 roaa, mepBbIX Tpex cTarTell Mpoekra
B NMEepBYIO yacTb, 03arsaBJjeHHylo «Bpexenue». Ilpu
sToM npexHue uyactd I u Il 6mau cooTBercTBYlO-
UM o6pa3oM mnepeHyMepoBaHbl. Bo BBEdEHHH CO-
Iep3KaTcs MOJIOXKeHHs, Kacalolyecss 1aHHOrO TPOeK-
Ta B LEJNOM, a B Ka)IOH M3 MocJedyOUHX yacTei
MOJIOXKEHHS, KacalollHecss HCKIIUHTEJIbHO TOH HJH
HHOll KaTeropHd KOHKDETHO paccMaTpHBAEeMbIX BO-
npocoB. UTo Kacaercsl Ha3BaHHA [ABYX HOC/EIHHX
yactedf, TO, TMPHHHMAas BO BHHMAaHHE H3JI0XKeHHbIe

53 YkazaHHe Ha H3MeHeHHe BO ()PaHLY3CKOM TeKCTe Ha-
3BaHHA cM. pa3flen B, nyHkr 3 KomMMeHTapHsa K cTaTtbe I,
HHXKe.

54 Nlns cnpaBOK cM. cHOCcKY 10, Bbiure.

55 Texct BeHCKOfl KOHBEHUHM O mnpaBe JOrOBOPOB CM.
Official Records of the United Nations Conference on
the Law of Treaties. Documents of the Conference
(n3ganne Oprannsauuy Ob6beauHenHwx Hauuf, s npoaaxke noa
Ne E.70.V.5), p. 289. [anee KoupeHuus umenyerca «Ben-
cKoit koHBennHue# 1969 roga». TekcT KoHBEHUHH HA DYCCKOM
f3bIKE MOXKHO HAfTH B OTJAEJAbHO BHINYLIEHHOM JOKYMEHTe
AJCONF.39/27/Rev.]l or 27 nosi6ps 1970 roaa.

BEILIe OGCTOSITENBCTBA 56 W yuHTHIBaf pasJHUHYIO
TPAaKTOBKY 3THX Ha3BaHHH Ha pa3HbIX A3bIKAX, a TaK-
’Ke HeoGXOAHMOCTh YBfI3aTb HX CO CTATbAMH, COJEp-
KAUIMMHCHA B KaX 10U yacTH, KomMuccus npocto pen-
Jla 03arJaBHTb 3TH YacTH cooTBeTcTBeHHO «[ocynap-
cTBeHHAs cOOCTBeHHOCTb» H «['ocynapcTBeHHbIE 10J1-
ru». Uto Kacaercqa Hacrosiwiedt yactd I, W omsAThb
B LIeJISIX COXPaHeHHs CTPYKTYpPHOH aHaJOTHH C COOT-
BEeTCTBYIOLIMMH yacTsAMH BeHckux KoHBeHUHH 1969
1 1978 ronos Komuccusa peliusa nepecTaBHTb Mec-
TaMH paHee MPHHATHIE CTATbH 2 H 3, ¢ TeM YTOGHI
ctathsi 00 <«YnoTpeG/JeHHH TEPMHHOB» CJeloBaJa
3a cratbeii 1, Kacawouefica cdeppl NpHMeHEHHSA
JlaHHOTrO TIPOEKTa CTaTrel.

51. Kak oTMeuaJioch Bbille 57, B Xole 1IeCTH ceccHil
KoMmuccuss npuHana 25 crarted, TpPH H3 KOTOPBIX
OTHOCAITCS1 K BBECHHIO K JaHHOMY mpoekty, 11 — K
yactd II, 9 — Kk uactu IIl, a nBe cratbu uMelOT
BpeMEHHYI0O HyMmepauuio H no6aBJieHbl K mpejllecT-
ByIOIIMM JABajAlLaTH TpeM ctathAM. Kaxnaas us
yacreit II u Il nompasmeneHa Ha nBa pasnena,
COOTBETCTBEHHO o3arjaBjeHHbIX «OGuiHe moJoxKe-
Hus» (pasmen 1) u «IlonoxkeHus, oTHOCALIHECH K
pa3/MuHLIM THIAM M[PaBONpPeeMCTBa T[OCYAApCTB»
(pasnmen 2). Paspen | uyactu Il coctout M3 wectH
crateii (cratbu 4—9), a pasgea 2 — U3 NATH CTa-
tefl (cratbH 10—14). B uacte Ill yerhipe cratbu
(cratbu 15—18) cocraBasior pasaen | W natb cra-
teii (crateH 19—23) Bxoamsar B pasmea 2. Ilo Mepe
BO3MOXHOCTH M YUMTBHIBAaf XapakTepHble OcCOGeH-
HOCTH Ka)JoH KaTeropHH KOHKDETHBEIX BOMPOCOB,
paccMaTpHBaeMBbIX B KaXXIOH yacTH, CTaTbH, COCTaB-
asiowde pasgeinl 1 u 2 uyactu IlI, mapannenbusl
CTaThfIM COOTBETCTBYIOLUHX pasfenoB uyacTH II.
Takum o6pasoM, HanpuMep, B pa3saene | obeux yac-
Telt MMeeTcA cTaTthsl, ompedensioilas «Cdepy npu-
MeHeHHs cTaTel Hacrosiuledt yactu» (cratbh 4 u 15);
cTtaTbH 5 U 16 ompenessiloT COOTBETCTBEHHO TEPMH-
Hbl «['ocynapcTBeHHasi coGCTBeHHOCTb» U «Iocynmap-
CTBEHHBIH R0JAr»; a ctathsl 6, o3araasaeHnas «[lpa-
Ba rocyiapcTBa-NPpeeMHHKA Ha NMepeXoAsllylo K HeMy
rocyAapcTBeHHYI0O COGCTBEHHOCTb», MapaJielibHa
cratbe 17, osaraaBneHHol «QO6s3aTeNbCcTBa rocy-
NapcTBa-NpeeMHHKa B OTHOLUEHHH TepeXodsiuuX
K HeMy TroCyIapCTBEHHbIX ROJrOB». AHAJOTHUHLIM
o6pa3oM B pa3eJsie 2 KaXKAOH 4aCTH HMeTCA CJe-
nyolde cTatbH: «TpaHcdept uYacTH TeppPHTOPHH
rocyaapctea» (ctatbd 10 u 19); «HoBoe He3aBuCH-
moe rocyaapctso» (cratbhi 11 u 20); «O6beauHeHHe
rocyaapctB» (crated 12 u 21); «Otaensenue uactu
HJIH uyacTed TeppUTOPHH rocyaapcrBa» (cratbhd 13
u 22); u «Pasgenenue rocymapctBa» (craThd 14 u
23). TekeT Kaxao# M3 ABYX mapaJluleslbHbIX CTaTel
COCTaBJeH TaKHM 006pa3oM, 4TOGbl COOTBETCTBHE
MeXay GOpPMYJHPOBKaMH ABYX NOJOXEHHH GO Ha-
CTOJIbKO GJH3KHM, HACKOJBbKO 3TO NO3BOJISET Npea-
MeT KaXXI0H H3 cTaTefl.

52. Tlocne npuHsATHA Ha CBOeH ABaALAaTb BOCBMOM
ceccHH crtatedl 12—16 W npu yclOBHH MPHHATHA —

8¢ IMyuktn 27 n 28.
57 Cm. nynktn 28, 32—34, 36 u 40.
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4yTo ObLLIO CAesaHO Ha TPHALATh NMepBOH ceccHH —
NoJIoXeHH!, KOHKPETHO KacalolIHXCcA Bompoca o6
apxuBax, KoMmuccHsa 3aBeplinsia Hcc/aedoBaHHe BO-
npoca O NpaBONMpeeMCTBe roCyJapCTB B OTHOUIEHHH
rocynapcTBeHHOH COOGCTBEHHOCTH, YTO COCTaBJsieT
cozepxauue dactu II. Ilpu HopmanbHOM xome pa-
6OTbl 1O 3aBepIUEHHH 3TOr0 HccJenoBaHusi KomHe-
cHsi MorJa Obl, mnocje cBoel [ABajlaTb BOCHMOH
CecCHH, pacCcMOTpeTb MNPaBONMpPEEeMCTBO [OCYIapCTB
B OTHOLUEHHH ADYrHX KaTeropHi ny6auuHoit cobeT-
BeHHOCTH. OAHAKO, YUHTHIBAS yKa3aHHs, CAejaHHble
lenepanbhoit AccamGieeli B pesomouuu 3315
(XXIX), CneuxaibHblf AOKJAAYHK B CBOHX JEeBSi-
TOM H JecATOM [O0K/Najax HemoCcpPeiCTBEHHO nepe-
e K HCCJeNOBaHHIO NMpaBONpeeMCTBA B OTHOLIe-
HHH MNyGJAHUYHBIX JHOJITOB, OrPaHUYHBIUHCHL TPaBo-
NpeeMCTBOM B OTHOLIEHHH FOCYAApCTBEHHBIX HOJITOB.
3aKOHYHB HCCJe0BaHHe BOMPOCa O MpaBoOMpeeMCTBe
rOCYAapCTB B OTHOLIEHHH TOCYAApPCTBEHHBLIX JOJCOB
B yactu III, KoMHccusa, B COOTBETCTBHH C pe3oso-
uueit 33/139 I'enepanbhoit Accambien, 3aBepluinna
NepBoe uUTeHHe MpPOEKTa CTaTelt O MpaBONpeeMCcTBe
rocyZapcTB B OTHOLIEHHH TOCYZApPCTBEHHOH COGCT-
BEHHOCTH M TFOCYAApCTBEHHBIX [0JITOB.

B. IIpoekr crarteit o npaBonpeemcTBe rocyaapcTs
B ApYrux obaacTax, NOMHMO JOroBOPOB

YACTD I
BBEJEHUE

Kommenrapuii

Yacte I, no o6pasuy Benckoit koHBenuuu 1969 ro-
Ja O mpaBe MexAyHapoAHbIX Aorosopos *® u Ben-
cKoH KoHBeHUMH 1978 roma o mpaBonpeeMcTBe ro-
CyLapcTB B OTHOLIEHHH JOrOBOPOB %%, comepKHuT
HEKOTOpble BBOAHEIE NMOJIOXKEHHS], KacawlllHecsl BCEro
HacTosllllero npoexkra crarei B uesom. Kpome Toro,
B LleJsIX COXPaHeHHA CTPYKTYDHOH aHaJOrHH C COOT-
BETCTBYIOIUHMH 4YacTAMH 3THX KOHBEHUHH MNOPSAAOK
pacrnoJyioxeHdss crateii 1—3 cooTBeTcTByeT mopsiA-
Ky pacnoJioKenus craTefl C¢ TOH e TeMaTHKOH B
3THX KOHBEHIHSIX.

Cmambs 1. Chepa npumMeHennss HACMOSURX
cmamei

Hacroswmue crarbM npuMeHsAOTCA K NOCAEICTBHAM
npaBonpeemMcTBa rocyaapcTs B APyrux obaacrsx,
NOMHMO JOrOBOPOB.

Kommenrapuii

1) Dra cratba coorBeTcTBYeT cTaThe | Benckoii
KouBeHunH 1978 rona. Ee uenbio fiBAsieTcst ycTaHoB-
JeHue ABYX BaXKHbBIX OrpaHHueHHH cdepsl mpHMeHe-
HHSl HACTOALUHX CTaTeH.

58 CM. cHOCKy 55, Bmlle.
59 Cwm. cHocky 10, Bhiwe.

2) Bo-mepBhix, cTaThsi | OTpakaer pelleHHe, NMpH-
nsatoe IenepaibHoit Accam6ieeil, o3arnaBUTh HaH-
HYI0 TeMy caenywoluuM obpasoM: «[IpaBonpeeMcTBO
B Ipyrux o06/acTsiX, MOMHMO AOroBopoB» 59, Bkaio-
yasi 3Ty dopMynHpoBxy B crarbio 1, Komuccus Xxo-
TeJla UCKJIOYHTL H3 cdepbl NpHMeHeHHs HaCTOALIero
npoeKra cTaTed MPaBONpPEeMCTBO MPAaBHUTEIbCTB H
npaBoONpeeMCcTBO APYTUX CyGbeKTOB MeXAyHapoLHO-
ro npasa, MOMHMO FOCYAapCTB; BMPOYEM, 3TO UCKIIO-
yeHHe TaKXe BbiTeKaeT H3 nyHxkra | a crarbu 2.
Komuccusa Takxke xortesa OrpaHHuuTb cdepy npu-
MeHeHHs] NpoeKTa craTedl «ADYrHMH 00JacTsIMH,
MOMHMO JOTOBOPOB>».

3) YyurbiBas pesoaountio 33/139 TeHepasbHOill
Accam6nen, B kKoTopoit KomuccHH pekoMeHAyeTcs
CTPEMHTbCSl HA ee HblHellHeH CeCCHH K 3aBepLIeHHIO
NepBOro UTEHUS «MpOeKTa cTaTefl 0 NMpaBonpeeMcrT-
Be rocyl1apcTB B OTHOLUIEHHH rocyaapcTBEeHHOH co6-
CTBEHHOCTH M TFOCYAapCTBEHHHIX 10AroB», KoMHCCHS
o6cyansia BOMPOC O MepecMoTpe (GOPMYJIHDPOBKH «B
ApYrHx obJjacTax, NOMUMO JAOrOBOPOB» B  HeJfX
OTPaeHHsI 3ITOro JOMOJHHUTEJbHOTO OrpaHHYeHHs
coepnl npumeneHna. Ognako KomuccHsa peminna 3to
OCYWLeCTBHTb NPH BTOPOM YTEHHH JAaHHOro NMpPOEKTa
c TeM, uTo6bl YydecTb 3aMe4aHHs TOCYAapCcTB H
pellenda o Oyaywel nporpamMme paboThl MO AaH-
HO# TeMe. TeM He MeHee Ha TpHiuaTb nepBOH cec-
cuH KoMHCcHA nocTaHOBHJIA apTHKJIbL «les» mnepen
cnoBoM «matidres» Bo (paHuy3ckoM BapHaHTe
Ha3BaHHs MAaHHOrO BOMpOCa, a CJeJ0BaTeNbHO H
Ha3BaHH! HaCTosillero nmpoekra cratefl W craThH 1,
3aMeHHTb apTHKJIeM «des», ¢ TeM YTOGH NPHBECTH
3TOT BapHaHT B COOTBETCTBHE C BapHaHTaMH Ha
ApPYLHX A3BIKaX.

4) BTopblM orpaHHuYeHHeM fABJsieTCS OrpaHHYeHHe
cheprl NpHMeHeHUs TNpoekTa crtated nocaedcrsus-
MU TIpaBoONpeeMCTBA rocynapcTs B ApPYyrHx o6.Jac-
TSX, MOMHMO JorosopoB. B mnyHkre | a cratbn 2
YTOUHSIETCS, YTO «...npABONPEEMCTE0 20CcyY0apcTs 03-
HayaeT CMeHY OJHOro rocyaapctsa ApYyrHM B OCY-
L{ECTBNEHHH OTBETCTBEHHOCTH 3a MeEXAYHaponHble
oTHouleHHs TeppHTOpuH». Mcnonb3sys B cratbe | Tep-
MHH «nocneacTBusi», KoMHCCHA XoTesa TeM CaMblM
OTMEeTHTb, YTO OHAa CTaBHT mepel cofoil lesb pa3-
paboTaTh NMOJIOXKEHHS, KacalliHecss He caMoi 5To#l
CMEHbl, a ee TNOCJENCTBH B IOPHUIHYECKOM ILIaHe,
TO €CcTb npaB H 006s3aTesbCTB, KOTOPHIE H3 Hee
BLITEKAIOT.

Cmambs 2. Ynompebaenne mepmMuros

1. JAnA ueneil HACTOSIWIMX CTATEM:

Q) «npaponpeeMCTBO rocyaapcrs» O3HA4YaeT cme-
HY OJHOro rocyaapcrsa APYrHM B HECEHHH OTBET-
CTBEHHOCTH 334 MeXJyHapo[Hble OTHOLIEHHs] KaKoii-
aubo TeppHTOpHH;

60 Cwm. nyHkT 22, BHllle,
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b) «rocyaapcrBo-npeallecTBEHHHK» o3Havaer
rocyaapcrBo, KOTOpoe GblI0 CMEHEHO APYrHM rocy-
JapcTBOM B CJyvae NpaBoONpeeMCTBA TI'OCYAapCTB;

C) «rocyiapcTBO-pPeeMHHK» O3Ha4YaeT rocyaap-
CTBO, KOTOPOE CMEHHJIO APYroe rocyaapcrso B ciay4ae
npaponpeeMcTBa rocyAapcrs;

d) «MOMEHT npaBoNpeeMcTBa rOCyAapCcTB» O3Ha-
Yyaer JAary CMeHbl rocyaapCTBOM-NMPEEMHHKOM rocy-
JapcTBa-npeAlleCTBEHHHKA B HECEHHH OTBETCTBEH-
HOCTH 3a MEX/AYHAapOAHble OTHOIIEHHSI MPHMEHHTENb-
HO K TEPPHTOPHH, ABJMIOLIEHCA 00BEKTOM Apasonpe-
€MCTBA IOCYAapCTB;

e) «Tperbe rocyaapcTBo» o3nauaer Jgio6oe rocy-
JapcTBO, KOTOPOE He SABJAETCA HH roCyAapcTBOM-
npeallecTBEHHHKOM, HH TOCYAapCTBOM-NIPEEMHHKOM;

f) «HOBOe He3aBHCHMOE roCyAapcTBO» O3Hadaer
rocyaapcTBo-MPeeMHHKA, TEPPHTOPHA KOTOPOro He-
NOCPeACTBEHHO Mepe], MOMEHTOM MNpaBoNpeeMcTBa
rocyaapcTs fBiaaach 3aBHCHMOH TEPPHTOPHEiH, 3a
MEeXJyHapoAHble OTHOILEHHA KOTOPOH O6bl10 OTBET-
CTBEHHO TOCYAApCTBO-MpeIIEeCTBEHHHK.

2. MMonoxenns nynkra 1, KacaiouiHecs ynorpeo-
JEHHSl TEPMHHOB B HACTOAILIMX CTATbAX, HE HAHOCAT
yuiep6a HH ynoTpeGaeHHI0 3THX TEPMHHOB, HH CMbIC-
Ay, KOTOpbIH MOeT ObTh HM NPHAAH, BO BHYTPEH-
HeM mpaBe rocyaapcra.

Kommenrapuii

1) Kak sBcTByeT H3 Ha3BaHHs H BBOJHBIX CJIOB
nyHKTa 1, ueJb HacTosillleH CTaTbH 3aKJjwouaeTcsl B
onpejesieHHH TePMHHOB, YNOTpebJseMblX B JaH-
HOM MpoekTe craref.

2) B nynkre 1 a cTaTbH 2 BOCIPOH3BOAHTCA OMNpe-
JeJleHHe TEePMHHA <«MpPaBONMpeeMCTBO TroOCYAapcTB»,
cofepxaieecss B nyHkte 1 b cratbn 2 BeHckod
KoHBeHUHH 1978 rona.

3) B npuBoanmom B jnokiage Komucchu o pabGorte
ee ABajlLATb IIECTON CECCHH KOMMEHTapHH K CTaTbe
2 mpoeKkra cTarefl 0 MpaBoONpeeMCTBE rocyJapcTB B
OTHOLIEHHH JOTOBOPOB, Ha OCHOBE KOTOpOi 6blia
npuHsta crarba 2 Benckoilt koxBeHuun 1978 rona,
YTOUHSIETCH, YTO NPHBOJMMOe TaM onpejeJieHHe
npaBoNpeeMCTBa roCcylapcTB KacaeTcs JHIIb ¢akTa
CMeHnbl OJHOTO rocylapcTBa JAPYyrMM <«B HECEHHH
OTBETCTBEHHOCTH 3a MeXAYHapoJAHble OTHOLUIEHHS
TEPPUTOPHH», OCTaBJsIAI B CTOPOHe KaKylo-JHO0
HIEI0 Hac/leA0BaHHs NpaB H 06513aTeNbCTB B pe3yib-
TaTe 3TOro cobuiTHa. B HoKJanme Takxke ykasbiBaerT-
csl, YTO npaBa U 00513aTeJbCTBa, BbITEKAIOLHE H3
npaBoNpeeMcTBa TOCYAApCTB, SIBJSIOTCS NpaBaMH H
006s13aTeIbCTBAMH, KOTOpble 0CcO060 MNpeayCMOTPEHbI
B 3TOM npoeKTe crateid. Kpome toro, TaM oTMeuaeTcs,
yro KomHccHsi oTlana npeAnouTeHHe BhIpaXkeHHIO
«B HECEHHH OTBETCTBEHHOCTH 3a BHELIHHE OTHOLIe-
HHSl TEPPHTOPHH» Tepel JAPYTHMH BHIpAXKEHHSIMH,
TAaKHMH, KaK «B CYyBepeHHTeTe HaJ TeppHTOpHeM»
WIH «B TNPaBOCNOCOGHOCTH 3aKJ0YaTh JAOTOBOPHI,
Kacamoliecsi TEPPUTOPHH», TOCKOJbKY HMEHHO 3Ta

¢dhopMyaHPOBKA HCMOJB3YeTCs B TPAKTHKE TOCYyAapCTB
H Gojlee Bcero MOAXOAHT JJs OXBaTa B HeHTpaJb-
HbIX Bblpa){€HHSIX BCEX CJyyaeB MpaBONpeeMcTBa
rocyfapcTB, He3aBHCHMO OT KOHKPETHOro cTaryca
JaHHOH TeppHTOPHH (HAlLHKOHAJbHAs, MNOAONEeYHas,
NnoAMaHaTHasi TEPPHTOPHS, IPOTEKTOPAT, 3aBHCHMas
TeppHTOPHA U T. A.). HakoHeu, B 1oKk/naae yrouHsiercs,
UTO CJIOBO «OTBETCTBEHHOCTb» He JOJIXKHO OTAEJSATh-
Csl OT CJIOB «MeXAYHapOAHble OTHOLIEHHS] TeppHTO-
pHH» H YTO OHO HHKOMM 06pa3oM He CBA3aHO C
MOHATHEM <«OTBETCTBEHHOCTH TOCYLapCTB» — TEMBI,
Hayuaemoit Komuccueii otaenbto 8.

4) KomHccusi pelldJia BKAIOYHTbL B HACTOSILIUH
MPOEKT cTaTeil TO onpefesieHue TepMHHA «lpaBoMpe-
€MCTBO TOCYNapcTB», KOTOpoe jaeTcs B DBeHckoH
KoHBeHuMH 1978 roma, cudWTasi BecbMa KeJaTeJb-
HBIM, YTOOBI TpPH HCNOJb30OBaHHH B JaHHOH KoH-
BEHUHMH U B TNPOEKTe CTaTeil OJHOTO H TOTO Xe
MOHSITHSL €My [aBaJjHCh HIAEHTHYHblE OMNpejeseHHS.
C npyro#l CTOpOHbI, cTaTbl | JomoJHseT ompejeJe-
HHe TepMHHA <«IpPaBONPeeMCTBO roCyAapcTB», YTou-
HAsl, UTO JAHHBIH MPOEKT cTaTefdi TPHMeHAeTCs He
K CMeHe OJHOTO TOCyJapCTBa JpPYrHM B HeCeHHH
OTBETCTBEHHOCTH 3a MeX/JIyHapoJHble OTHOIIEHHSH
TePPUTOPHH, a K TOCJEJCTBHSIM TAKOH CMeHBI.

5) B nodnyukrax b, ¢ u d nynkra ! Bocnpous-
BOASITCSI TEPMHHBl MOANYHKTOB ¢, d H e myHKra |
ctatbi 2 Benckoil kouBeHuud 1978 roma. Cmbicd,
NMpPHAABaeMblii B HHX TEPMHHAM <«TOCYAapCTBO-Tpe-
LIeCTBEHHHK», «TOCYJapCTBO-NPeeMHHK» H <«MOMEHT
NpaBonpeeMcTBa TrOCYAapCTB», B KaXAOM CJyudae
BBITEKAET H3 CMBIC/a, MPHAABAEMOro TEPMHHY «Mmpa-
BOMPEEMCTBO TOCyJNapcTB» B nyHKte | @, H, NO-BH-
AMMoMy, He Tpe6yeT KaKHX-1H60 KOMMeHTapHeB.

6) B nyukre | e BOCNPOH3BOAHTCSI TEKCT NYHKTA
1 f crarbu 2 Benckoli KoupenuuH 1978 roaa, Ko-
TOpLIH OCHOBbIBaeTcst Ha dopmynnpoBke nyHkra | f
cTaTbd 2 npoekTta crarteil, npuusatoro Komuccueir B
1974 roay. OrtHocsilasfica K oONpefesNeHHIO YacTb
KOMMeHTapHsi K 3TOH cTaTbe B paBHOH CTeMNeHH
NpHMeHHMa K HacTosilleMy cayvailo. Kak ormedasna
Komuccensi:

...onpefeneHHe, NpuUBedeHHOoe B nyukte | [, BkaAwuaer
J060ON cayuall JOCTHUXKEHHS HE3aBHCHMOCTH JIOGHIMU ObIBLIK-
MH 33BHCHMBIMH TE€DDHTODHAMH, KakKylo 6n ¢opMy AOCTHXe-
HHe He3aBHCHMOCTH HH NPHHHMaNO [KOJOHHH, NOAOMEeYHble
TEPPUTOPHH, MaHIATHHE TEePPHTOPHH, NPOTEKTOPaTH H T. A.].
XoTa omnpepesieHHe TPHBOAHTCA B €AMHCTBEHHOM UYHC/Ie B
LeJsiX ynpollieHHs, T€M He MeHee ero cJjejyeT CUHTaTh Kak
oXBaThiBawllee TaKXe cayuai... 06pa3oBaHHA HOBOrO He3aBH-
CHMOro rocyjaapcTBa M3 JABYX HJIM HECKOJBbKHX TeppPHTOPHA.
C npyroii CTOpOHBI, H3 0XBaTa onpejelieHHS HCKJIIOYAIOTCSH
cJy4yaHl, Kacaolidecsi BO3HHKHOBEHHS] HOBOTO rocyjapcTBa B
pe3yabraTe OTAeNEHHSl HAacTH CYL(ECTBYIKOIIEro rocyAapcTsa
HIH o6beinHEeHHUs JBYX HJH OoJiee CYyLIECTBYIOHIHX TocCy-
papcts. TepMMH «HOBOe He3aBHCHMOE TrOCYLapCcTBO» GHI
BHGDaH BMecTO GoJiee KpaTKOro TepMHHA «HOBOE IOCYAApCT-
BO» JJISi HETKOro OTrPAHHYEHHS 3THX cJay4daeB OT cJjayyasi
nocr_ugi;euuﬂ HEe3aBMCHMOCTH OHIBUIell 33BHCHMOA TEPPHTO-
pHen 82,

¢! Eaxcecodnux.., 1974 20d, Tom II (uacrtb neppas), ctp. 211,
nokymeHt A/9610/Rev.1, rnaBa II, paspen D, nyukth 3 u 4
KOMMEHTapHsi K cTaTbe 2.

62 Tam e, nyHKT 8 KOMMeHTapHs.
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7) BolpaxeHHe «TpeTbe rocyJapCTBO» He COLEPKHUT-
¢ B crtathe 2 Benckoilt kouBeHuuu 1978 roma. dto
oObsiICHSIeTCA TeM, YTO Bbipa)KeHHe «TpeThe TocCy-
JapcTBO» He MOIJIO ObITh PHMEHEHO B 3TOH KoHBeH-
ILIHH, MOCKOJbKY OHO OBbIJIO y>Ke HCMOoJb30BaHO B BeH-
CKOH KOoHBeHUHH 1969 roga B KayecTBe T€XHHYECKOTO
TepPMHHA AJ151 0603HAYeHHs «TrOCYAapcTBa, He sIBJSIO-
erocsi y4yacTHHUKOM aorosopa». OJHAKO B CBSI3H C
MPOEKTOM cTaTell O NMpaBoNpeeMCTBe roCynapCTB B
Apyrux obnaactsx, noMHMo poroBopoB, KoMuccus
NpU3HAaNa, YTO BbLIPAXKEHHE <«TpPeTbe TOoCyAapcTBO»
fIBASIETCH CaMbIM MPOCTbIM H HauboJee SICHBIM MJi51
0603HauyeHus1 J1Io60ro rocyaapcTna, KOTopoe He siBJs-
€TCA HH FOCYAapCTBOM-TIpeAIlIECTBEHHHKOM, HH TrOCY-
I apCTBOM-NIpeeMHHKOM 3.

8) WU HakoHeu, nyHKT 2 COOTBETCTBYET NYHKTY 2
ctatbd 2 BeHckoii koHBeHuuu 1969 roma, a Takxke
Benckolt kouBenuuu 1978 roga u B Bompocax Tep-
MHHOJIOTHH HMeeT leJbl0 TapaHTHPOBaTb HeTpH-
KOCHOBEHHOCTb MO3HLHH TOCYNapCTB B OTHOILLIEHHH
HX BHYTPEHHero npaBa H obbluaes.

Cmambs 3. Cayuwau npasonpeemcmsa 20Cy-
dapcms, nodnadarouyue nood deficmene Hac-
moswux cmamei

Hacrosiinue cTaTbH NPHMEHSIIOTCA TOJBKO K MNO-
CJIE/ICTBHSIM TNPaBONPeeMCTBA TOCYAAPCTB, KOTOpOE
OCYLILECTBJAETCA B COOTBETCTBHH C MEXJYHAPOAHKM
NPaBOM H, B YACTHOCTH, C IPHHUMNIAMH MEXAYHAPOJ-
HOTO NpaBa, BONJIOLEHHLIMH B Ycrase OpraHusanuu
O6vbenqunennnix Hanmii.

Kommenrapuii

1) OTo0 mnojoxeHHe BOCMPOH3BOAHT C COOTBETCT-
BYIOUIHMH H3MeHEHHAMH YCJoBHs cTaTbH 6 DBeH-
cKoit konsenuuu 1978 roma, kKotropasi OCHOBBLIBaeT-
¢l Ha cratbe 6 mpoeKkra craTteil, NOArOTOBJEHHOTO
Komuccueil no naHHoi TeMe.

2) Komuccus, Kak yKaspiBaJocChb B JokJane o pabo-
Te ee JBajuaThb YeTBepPTOH CecCHH, B XOAe cOCTaBJle-
HHSl TIPOEKTOB CTaTeid, HampaBJeHHbIX Ha KOJH(H-
Kauuio oOfulero MeXIyHapoAHOro mnpasa, OGbIUHO
HCXOJHT M3 TOTO, YTO 3TH CTATbH OyNyT NMPHMEHATb-
¢ K (akraM, KOTOpble HMEIOT MeCTO, HJH K
CHUTYallMsIM, KOTOpble CKJa[blBalOTC B paMKax
MexXAyHapoJHoro npasa. B pesyabTate 3TOro oHa
O6bIYHO He YTOUHSIET, UYTO HX MpHMEHeHHe OrpaHH-
YHBAeTCsl TOJbKO YTO YKa3aHHbIM MpeJAnoJoXeHH-
eM. Tak, Ha ABaauaTth 4deTBepTod ceccHH Komuccuu
B XoJe pa3paboTKH TpoekTa cTaTed O Mpasolpe-
€MCTBe TOCyIapCTB B OTHOILIEHHH [OrOBOPOB HEKO-
TOpble UJIeHbl CYHTaJH H3JHIUHHM OroBapHBaTh
B TPOEKTe, YTO €ro MOJIOXKEeHHs1 OYAYT NpHMEHATb-
csl JIHUIb K MOCJeNCTBHAM MpaBoNpeeMcTBa Trocy-

83 CwMm. Eaceeodnuk.., 1975 eod, tom II, ctp. 139, nokymeHT
A/10010/Rev.1, raasa III, pasgen B, 2, ctatba 3e, KoMMeH-
TapHH.

HapCTB, OCYLIECTBJISIEMOTO B COOTBETCTBHH C MeX-
AyHapoJIHLIM mpaBoM &4,

3) OpHako pgpyrHe ujeHsl KOMHCCHH OTMETHJIH,
4YTO, KOrJa CJy4yaH TNpaBoNpeeMcTBa, OCyllecTBJjsie-
MOro He B COOTBETCTBHH C MeXXAYHapOAHbIM [Mpa-
BoM, TpeGoBajsH ocoforo mnoaxona, Komuccusa Ha
3TO cheluHajbHO yKasbiBasa. B kauecTBe mpumepos
OHH LIHTHPOBAJH TMOJIOXKEHHA MpoeKTa craTedi o
npaBe MeXAYHapOAHBIX JAOTOBOPOB, KacalollHecs
JIOTOBOPOB, 3aKJIOYeHHe KOTOPbIX SIBHJOCH pe3yJb-
TaTOM MNPHHYXIEHHA, [OTOBOPOB, KOTOpble Tpo-
THBOpeYaT HOpPMaM jus cogens, a TakKXe NPHBOIH-
JH pasJHuHble CHTYalHH, KOTOpble MOryT ObITb
CBsi3aHbl C HapyllleHHeM MeXAYHapoAaHoro o6s3a-
TeabcTBa. [losToMy 3TH ujedbnl KoMuccHH cuurtany
Heo6XONHMBIM 0CO00 MNpeayCMOTpeTb, B HaCTHOCTH
B CJydyae mepejJauyH TePPHTOPHi, YTO TOJbKO mepe-
Jaya, ocyllecTBisieMas B COOTBETCTBHH C MEXAy-
HapoIHbIM NpaBOM, OTBeuyaeT KOHLEMNLHH <«NpaBo-
npeeMcTBa TroCyAapcTB» B TOM CMbicJe, B KAaKOM
3Ta KOHLENLHA HCMNoJb3yeTcss B paMKax MOAro-
TaBJHBaeMoro nmnpoekra crateii. KomHccHs coraa-
cHnach ¢ 3ToH TOuKoi 3peHHs. Tem He MeHee Ko-
MHCCHSl B CBOEeM [OKJajle OTMeTHJsa:

[Mockoabky onpefesieHHe 3JeMeHTa COOTBETCTBHS MeXAy-
HapOAHOMY MpaBy NyTeM CCBUIKH Ha OJHY KaTeropHiO Mpaso-
npeeMcTBa FOCYAapCTBa MOXeT NPHBECTH K HeNpaBHJABHOMY
MOHHMAHHIO MO3HUHH B OTHOLIEHHH 3TOTO JIEMEHTa B JAPYrHX
KaTeropHsax npabolpeeMcTBa rocyaapcts, KoMHccHs pelinaa
BKJIOYHTb B YHCJAO OGIIHX cTaTell NOJOMKEHHE, rapaHTHPYIO-
(ee 3aKOHHOCTb NMPaBONpeeMCTBa rocyaapcTB, KOTOpoe pac-
CMaTpHBAeTcss B HACTOAWMHX cTaTbfiX. COOTBETCTBYIOILHM
o6pa3oM ctaTbsl 6 NpelycMaTPHBAeT, YTO HACTOSLHE CTAThbH
OTHOCAITCSI TOJNLKO K NOCJAeICTBHSIM NpaBonpeeMcTBa rocy-
JapcTB, OCYWECTBJASEMOro B COOTBETCTBHH C MEXAYHAPOAHLIM
npaBsom 65,

4) Ha npBaguatbh nsitoii ceccun Komwuccuss mnocra-
HOBHJI2 BKJIIOUHTb BO BBeJE€HHe K NPOEKTy cTaTed
0 npaBompeeMCTBe TOCYAapCTB B APYrHX o6jacTsx,
NOMHMO [OrOBOPOB, MOJIOXKEHHEe, aHaJOrHYHOe TOo-
JIOXKEHHIO cTaTbH 6 MpoeKTa cTaTeil 0 npaBonpeeMcT-
Be TOCYAapcTB B OTHOLUIEHHH AOroBopoB. KoMuccus
CouJIa, YTO K TeM apryMeHTaM, KOTOpble Obl1H BbIIBH-
HYTHl Ha [BajillaTb YeTBEPTOH CECCHH B MOJb3y
ctatb 6, no6GaBHJICA elle ONHH Ba>XHbIH apryMeHT.
B caMom nenie, OTCYTCTBHE B IpOEKTe CcTaTell 0 NpaBo-
npeeMcTBe rocylapcTs B APYrux o06Jactsax, MOMHMO
JOrOBOPOB, MOJIOXEeHHs, (UTYpPHPYIOLLEero B cTaThe 6
npoeKTa cratedl O MNpaBONpeeMCTBEe rocynapcTB B
OTHOLUEHHH [OTOBOPOB, MOrJO 6bl MOCTABHTbL MO.
COMHeHHe MPHMEHHMOCTb K HacTosillleMy NpoeKTy 00-
e NpeanoCbUIKH O TOM, YTO MPOEKTHI cTaTed, BLpa-
6aTbiBaeMble KoMmuccHeii, kacaiotcs ¢pakToB, KOTOpbIe
MMEIOT MeCTO, UJH CHTyalHH, KOTOpbie CKJIaJblBaloT-
csl B paMKax MeXJyHapoaHOro npasa 56,

64 Eweeodnux., 1972 eod, tom II, ctp. 287, nokyMeHrt
A/8710/Rev.1, rnaBa II, pasgen C, nyukrol 1 u 2 KkomMenrTa-
pHs K craTtbe 6.

oo Tam xe, NyHKT 2 KOMMeEHTapus.

Eacezodnuk.., 1973 eod, tom II, crp. 237—238, noky-
meHt A/9010/Rev.1, raasa IIl, pasgen B, craTtbs 2, nyHKT 4
KOMMEHTapHH.
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YACTb II

FOCYJAPCTBEHHASl COBCTBEHHOCTD

PA3IEJ |. OBIIHE NOJOXEHHSA

Cmambsa 4. Chepa npumenenus cmameti
Hacmoguwei wacmu

CtaTbH HacToOsllUEH YacTH NPHMEHSIOTCA K Mo-
CIAEeACTBHSIM NMPABONPEEMCTBA roCyJapcTB B OTHOLUe-
HHH TOCYAapPCTBEHHOH COGCTBEHHOCTH.

Kommenrapuii

Ileap paHHOrO MNOJIOXKEHHA COCTOHMT MPOCTO B
pasbsAcHeHHH Toro, uto cratbd 4acTH Il kacalotcs
TOJMbKO OJHOH KaTeropHu «Apyrux o6aacrei, TOMHMO
JIOTOBOpPOB», YNOMSAIHYTHIX B cTaThe 1, a HMEHHO:
rocyiapcTBeHHOH COGCTBEHHOCTH.

Cmamos 5. F'ocyoapcmeernnas co6cmaesnocmsd

Jns uneneit crateii Hacrosilleil yacTH erocyaap-
cTBeHHass cOOCTBEHHOCTb® 03Hauaer HMYILECTBO,
npaBa H MHTEPECHl, KOTOPbiE HA MOMEHT NMPaBoNpeeM-
CTBa rOCYAapcTBa NMPHHAAJEKAAH COrJACHO BHYT-
péHHeMy MpaBy rocyjaapcrBa-npejllieCTBeHHHKa
aTOMYy rocyaapcTBy.

Kommenrapuii

1) CraTbsa 5 HMeeT LieJblo He yperyJHpoBaTh BONpPOC
0 cyab6e rocylapcTBEHHOrO HMyILEeCTBa roCyaapcT-
Ba-NpeflieCTBEHHHKA, a JHILIb YKa3aTb KPHTEPHH
onpejieleHHs] TAKOro HMyLIECTBa.

2) B mpakTHKe H3BECTHO 60JIbIIOE YHCJIO NMPHMEPOB
JOTOBOPHBIX MOJIOXEHHH, KOTopble B CJydyae npaso-
npeeMcTBa roCyAapcTB ONpelessioT, HHOTAa Noapo6-
HO, TroCydapCTBEeHHOe HMYyILecTBO TocyAapcTBa-
npealecTBeHHHKa. [Ipumepamu aBasiorcsa cratbsa 10
Ytpextckoro porosopa or 11 anpeas 1713 ronaa 7;
cratbsi II [lorosopa o mponaxe JIyH3HaHBl MeXIy
Coenunennbivu llltatamn AMepukn u Ppanuneii ot
30 anpeass 1803 rona %; cratea 2 [orosopa ot
9 siuBaps 1895 rona, mo KoTopoMy KopoJib Jleonosba
yecrynua  Kouro DBesbruiickomy rocynapctsy
cratbsi I CHMOHOCEKCKOro MHPHOro Aorosopa ofT
17 anpens 1895 rona mexay Kuraem u Slmouueit 7
u cratbs I Jlorosopa 06 o6paTHOH nepenauye Tep-
putopuH oT 8 Hosf6pa 1895 roma Mexay TeMH Xe
rocynapcraMu ’t; cratba VIII MupHoro norosopa

87 F. Israel ed., Major Peace Treaties of Modern History,
1648—1967 (New York, Chelsea House and McGraw-Hill,
1967), vol. I, pp. 207—208.

8 G.F. de Martens, ed., Recueil des principaux traités
(Gattingen, Dieterich, 1831), vol. VII, p. 709.

8 de Martens, ed., Nouveau recueil général de traités
(Gottingen, Dieterich, 1896), 2nd series, vol. XXI, 693.

70 British and Foreign State Papers, vol. 86 (London,
H. M. Stationery Office, 1900), p. 800.

7 Ibid., p. 1195.

ot 10 neka6psa 1898 rona mexny Mcnanuneit u Coenn-
HeHHbIMH LlITaTamMun AMepHuku 72; npuaoxenus k [o-
roBopy oT 16 aBsrycra 1960 roma OTHOCHTENBHO cCO-
3naHus Pecny6auku Kunp 3.

3) TouHoe ompepejieHHe HMYILeECTBa, KOTOpoe rocy-
JapcyBO-NPelIeCTBEHHHK NOMXKHO mnepesatb rocy-
JNapcTBy-NpEeMHHKY, B IBYX OTHAeJbHBIX caydasx
npaBonpeeMcTBa TocylapcTB TakXke (QHrypHpyeT B
ABYX pe3oJiouHsiX, NpHHATHIX ['eHepasnbHOil AccaMm6-
Jlee B MOPSAIKe OCYIUEeCTBJAEHHS T0J0XKeHHH MHpHOro
norosopa ¢ Hranueit ot 10 despans 1947 roma ™.
[lepBasi M3 3THX pe30JIOLHH NMPHHATA NOJ HOMEPOM
388(V) 15 nekabpa 1950 rona u o3arsaasJjieHa «3KoO-
HOMHYeCKHe U (HHAHCOBbIE MOJIOXKEHHS, OTHOCALIHe-
ca k JluBuu». Bropas — mox Homepom 530 (VI)
6bu1a npuHata 29 sueapsa 1952 rona u o3arJabieHa
«9KOHOMHYECKHe ¥ (PHHAHCOBLIE MOJIOXKEHHs, OTHOCS-
wHecsi K JpHTpee».

4) TeMm He MeHee H3 yNOMSHYTHIX 3[€Cb AOTOBOPHBIX
NOJIOXKeHHH, cofepXkKaHHe KOTOPBIX BHAOH3MEHSJ0Ch
B 3aBHCHMOCTH OT OGCTOSITEJIbCTB, HJH H3 MOJIOXe-
HHH NBYX pesodiouuii TenepaabHoil AccamGuen,
NPHHATHIX B MOPsALKE OCYLIECTBJAEHHS OLHOTO KOH-
KpeTHOro JAOroBopa M NpelycMaTPHBAaBIUHX TOJBKO
ocofble CHTYaluH, HeJb3s BBIBECTH KaKHX-JHOO YHH-
BepcaJbHBIX KpHTepHeB. BoJsee Toro, Kak 6bl10 OTMe-
yeHo PpaHKO-HTaNbAHCKOH COrJacHTeJbHOH KOMHC-
cHeil B ee pelleHHH, BbIHeceHHOM 26 ceHTAGpPsA
1964 rona, «o6biuHOe MeXAyHapoiHOe MpaBO He
YCTAHOBHJ/IO HHKaKOro aBTOHOMHOTO KPHTEpHS, Ha
OCHOBaHHH KOTOPOTO MOXHO G6blj0 6Bl OTpelesHTb,
KaKoe HMYIUEeCTBO fIBJIIETCS FOCYAapCTBEHHbIM HMY-
1LIeCTBOM 75,

5) Mo moMeHTa mpaBolpeeMcTBa rocyJaapcTB HMeH-
HO BHyTpeHHee paBo rocylapcTBa-npe/liecTBeHHHKa
ompelensieT BHAbBl HMYLIECTBAa [OCJAEIHEro H YycTa-
HaB/JIHBaeT HX CTaTyC KaK TroCylapCTBEHHOTO HMY-
mecTtBa. MIMeHHO B TakoM BHIEe OHH NepexonsiT B
chepy mpaBonopsaka rocyaapcrsa-npeemHHka. Ilo-
CKOJIbKY TOCyNapCTBO-NPEEMHHK SIBJSIETCH CyBepeH-
HbIM, OHO CBOGOIHO — B TNpefesax o6ILero Mexnay-
HapoJHOro npaBa — H3MEHATb CTaTyC HMYIUECTBa,
HO Jlo60e ero pelleHHe B 3TOM OTHOLUIEeHHH o06si3a-
TeJbHO cJelyeT 3a NpaBONpeeMCTBOM TOCYAapCTB H
OCHOBBHIBAETCS HAa €0 KOMIETEHUHH CyBepeHHOro ro-
CyllapcTBa, a He Ha ero KauecTBe rocylapcraa-npeem-
HHKa. [To3TOMY 3TH pellIeHHsI He OTHOCATCA K MpaBo-
npeeMcTBY rocynapcTs.

6) Bmecre ¢ Tem KoMuccHs oTMeuaeT, uTo B He-
CKOJIbKHX CJydasix, OTHOCSIIUXCA K cdepe aumaoma-
THYECKOH NMPaKTHKH, rocylapcTBO-NpeeMHHK He MpH-
HAJIO BO BHHMaHHe BHyTpeHHee MpaBO rocyAapcTBa-
npeAltleCTBEHHHKA KBAaAHGHUHPOBATL TOT HJIH HHOH

72 de Martens, Nouveau recueil...
1905) 2nd series, vol. XXXII, p. 76.

7 United Nations, Treaty Series, vol. 382, p. 8.

™ Ibid., vol. 49, p. 3.

75 Pemenne B «Criope 0 HefBHKHMOM HMYLIECTBe, MpPH-
Haanexamem OppeHy cB. MopHca u cB. Jlazapsi» (Annuaire
frangais de droit international, 1965, vol. XI, p. 323).

(Leipzig, Dieterich,
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06BEKT KaK rocyjapcTBeHHoe HMyulectBo. Hekoro-
pble pelueHHs] MeXAYHApOAHBIX CydeGHBIX OpraHoB
OTpa’kajH TOT e caMblil NOAX0J K HMYILECTBY, KO-
TOpOe ABJAJIOCH NpeJMeTOM Ccropa.

7) Tak, B pelueHHH, BblHeceHHOM |5 peka6ps
1933 rona no pgeny o6 Yuupepcurere uM. [lertepa
[Taamanu, IlocTosiHHass mnanata MeXAYHapORHOro
NpaBoOCYAHs 3asiBHJA, UTO OHA «He CuuTaeT Heob6Xxo-
JHMBIM OCHOBBLIBATLCH Ha» 78 TONKOBaHHM Npasa ro-
cyldapcTBa-npealiecTBEHHHKA AJA pelleHHs BOMpoca
0 TOM, HMeeT JIH CIOPHOe HMYLIeCTBO XapakTep ny6-
JuyHoro umyulectsa. [IpaBaa, Bonpoc peryaupoBan-
Csl pasiHUHbIMH TNOJIOXKEHUSAMH TpHAaHOHCKOro aoro-
Bopa 77, KOTOpble OrpaHHUHBaNU CBOGOAY CYXAEHHS
[Tanatel. B gpyrom cayuae, korga Mranus siBasnach
rocynapctBoM-npeaiecteeniukoM, Cyan Opranusa-
uud O6neaunennblx Hauuit B JIuBuu BbiHec 27 HIOHSA
1955 roaa peuienue, COrJacHO KOTOPOMY MpH orpe-
JleIeHHH, fIBJIsieTCsT K JaHHOe yupexjeHue myGJHuy-
HbIM HJIH YacTHBIM, OH He 06s13aH PYKOBOJCTBOBATb-
csl 3akoHaMH M cyae6HoH npaktukoit Hramuu 78,
M B naHHOM cayuae BOMpPOC peryJHpOBAaJCs CMNelH-
aNbHBIMH TMOJOXEHUSIMH, a HMEHHO [OJOXEeHHSMH
LHTUPOBaHHOM Bhilie 7° peaonouun 388 (V), Kotophie
orpaHHuHBanu cpo6oay cyxjaeHus Cyna.

8) Tem He MeHee KoMHCCHA CUHTAET, UTO AASA LeJel
yacTH 1] HacTosiLlero npoekra crateil HauGoJsee noa-
XOJAWHM CNOCcO60OM oOmpefeseHHs] MOHSITHSI <«ToCy-
JlapcTBeHHAsl COGCTBEHHOCTD» SIBJSAETCS OTChIIKA 3TO-
ro BOMpoca K BHYTpeHHeMy MpaBy rocyaapcrBa-npe-
liecTBEHHHKA.

9) B craTbe 5 noguepkuBaeTcsi, UTO MPOBO3IJalLEH-
Hasi B Hell HOpMa OTHOCHTCSI JIMlIb K TNOJOXEHHAM
yacti Il HacTosiuiero npoekra ctarteii M 4TO, Kak
0O6bLIYHO B TaKHX caydasax, KoMuccHs HH B KOeM cJay-
Yyae He HaMepeHa JaBaTh O6LUEro omnpejeseHHs.

10) KoMHccust KenaeT NoJuepKHYTh, UTO BhIpaXKeHHe
«HMYLIECTBO, NMpaBa H HHTepechl» B CTaTbe 5 OXBa-
TbIBaeT JHIUb NMpaBa H HHTepechl NpPaBOBOro Xapak-
Tepa. DTO Bblpa’KeHHe COAEPIKHTCS B NOJOMXKEHHSIX
MHOTOYHCJ/IEHHBIX 1OTOBOPOB, HanpuMep B cTatbe 297
Bepcanbckoro gorosopa 89, cratbe 249 Cen-)Kepmen-
ckoro jorosopa 8!, cratee 177 Hefinckoro noroso-
pa 82, cratbe 232 Tpuanouckoro paorosopa? wu
cratbe 79 Mupuoro porosopa ¢ Mranueii 84,

11) Bolpa)keHHe «BHYTpPeHHee MpaBO rocynapcTsa-
npejllecTBEHHHKa» O0O3HA4aeT B TEKCTe CTaTbH O

COBOKYMHOCTb HOpM npasonopsiika rocyaapcrBa-
76 p.C.I.J., Series A/B, No. 61, p. 236.
7 British and Foreign State Papers, 1920, vol. 113

(London, H. M. Stationery Office, 1923), p. 486.

78 United Nations, Reports of International Arbitral
Awards, vol. XII (u3panue Oprauuszauun OG6beaHHEeHHBIX
Haunufi, B nponaxe nox Ne 63.V.3), p. 390.

7 CM. NyHKT 3 3TOTO KOMMEHTapHs, BHILUE.

8 British and Foreign State Papers, 1919, vol.
(London, H. M. Stationery Office, 1922), p. 146.

81 Jbid., p. 434.

82 Jbid., p. 839.

8 Jbid., 1920, vol. 113 (1923), p. 839.

8 United Nations, Treaty Series, vol. 49, p. 163.
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npelIeCTBEHHHKA, NPHMEHHMBIX K HMYUIECTBY rocy-
papctBa. UTo KacaeTcsi rocynapcTB, 3aKOHOJaTeNb-
CTBO KOTOPbIX He ABJASETCA YHH(QHUHPOBAHHLIM, TO
5TH HOPMbI BKJIOUYAIOT, B YUaCTHOCTH, HOPMBI, onpeje-
JslollHe KOHKpPeTHbIl BHA MpaBa rocyaapcTBa npej-
1IeCTBEHHHKa (HalUHOHaJbHOe, (efepalbHOe, OTHOCH-
eecss K METPOMOJIMM HJIH TE€PPHUTOpPHAJbHOE), KOTO-
poe MPHMEHHMO K COOTBETCTBYIOLLEH KATErOpHH HMY-
llecTBa rocyaapcTaa.

12) Tlpunumas crartbio b B nepBoM uTeHHH, Komuc-
CHA XoTena Obl OTMETHTb, UTO B KOHEUHOM cuyeTe
CJI0Ba «MMYLIECTBO, IpaBa H HHTEpeChl» MOTyT OLITb
nepecMoTpeHbl B CBeTe TOrO pelleHHsl, KOTopoe B
6yayuieM MOXeT ObITb IPHHATO B OTHOLLUEHHH TOUHOM
B3aHMOCBSI3H MeEXJAY TOCylapCTBeHHOH co6CTBeH-
HOCTbIO H rOCYAapCTBEHHBIMH apXHBaMH.

Cmamos 6. Ilpasa 20cydapcmea-npeesRuKa
HQ nepexo0sYI0¥K RHeMY 20CYOGDCINBERKYIO
co0cImeennocImd

lpaBonpeemMcTBO rocyaapctB BJe4yeT 3a coGoi
npekpauieHHe MpaB rocyAapcraa-npejinecTBeHHHKA
H BO3HHKHOBEHHE MPaB rocyjaapcTBa-npeeMHHMKa Ha
rocylapcTBEHHYI0 COOCTBEHHOCTb, KOTOpPas mepexo-
IHT K TOCyJapCTBY-NPEEMHHKY B COOTBETCTBHH C
NOJOXKEHHAMH CTaTeH HacTosIleH 4acTH.

Kommentapud

1) Cratbsi 6 yTOuHsieT, UTO MpPaBONpeeMCTBO rocy-
JlapCTB HMeeT 1Ba NPaBOBLIX MOCAeACTBHA 4/ MpaB
COOTBETCTBEHHO TroOCyJapcTBa-NMpeallecTBEHHHKA H
rocylapcTBa-npeeMHHKa B OTHOLIEHHH TOCYAapCT-
BEHHOr0 HMYUIECTBa, NepexoAsillero oT MepBOro Ko
BTOpoMy. C 0AHOH CTOpOHBI, OHO BJjeueT 3a co6OH
HCUE3HOBEHHe MpaB roCyAapcTBa-NpeAlleCTBEHHHKA
Ha JaHHOe HMYILIeCTBO, & C APYroil — OJHOBpeMeH-
HOe BO3HHKHOBeHHe NpaB TrocyjapcTBa-NpeeMHHKa
Ha 3T0 xe uMyulectBo. OnpegeneHne Toro, Kakas
rocyfapcTBeHHas coGCTBEHHOCTb MEPEXOAHT K rocy-
NapCTBY-NpeeMHHKY, He SIBASIETCS Leablo cTaTbhH 6.
Takoe onpeaeneHue G6yAeT HAaHO «B COOTBETCTBHH
C MOJIOXEHHAMH CTaTell HacTosilled 4acTH», a TOY-
Hee — crateii 9—14.

2) B cratbe 6 B 0AHOM €JHHCTBEHHOM IOJIOXXKEHHH
OoTpa’)KeHa MPAaKTHKa rocyJapcTB, MOCTOSHHO CTpe-
MHBILHXCS NPH MOMOLIH Pa3JHUYHBIX (HOPMYJHPOBOK
BBLIPA3HTb HOPMY, COTJ1ACHO KOTOPOH NpaBoNpeeMCTBO
rocyiapcTs BJjeueT 3a coGoH Hcue3HOBeHHe TNPaB
rocyfapcTBa-npe/lleCTBEHHHKa H  BO3HHKHOBEHHe
npaB rocyaapcTBa-npeeMHHKa Ha rocynapcTBeHHOE
MMYLIECTBO, Mepexojsilliee K roCylapcTBY-NpeeMHH-
Ky. Hcnonb3oBaHHble B 3THX LeAsX BhipaKeHHA
MeHSIIMChb B 3aBHCHMOCTH OT BpEeMeHH H MecrTa.
Oaxolt H3 nepBbIX KOHLeENuHil, BCTpPeuyaloUXcs B
MHDHBIX JOrOBOpax, fIBJASETCS] KOHLEMUHS OTKa3a
rocyjapcTBa-npe/llieCTBEHHHKa OT BCeX MpaB Ha
yCTyMJIeHHble TEPPHTOPHH, BKJAIOUas npaBa Ha ro-
cypapctBenHoe HmyulectBo. Ona urypupyer yxe
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B [MupeneiickoM pgoroBope 1659 roxa 8 u BHOBBL
nosisasiercs: B 1924 rony B JlozauHckoM norosope 8
H B 1951 rony B MupHom gnorosope c¢ Slnonueii &7,
INono6Han ke HAes B OTHOLIEHHH TOCYAAapCTBEH-
HOTO HMYylllecTBa BblpaxkaeTcss B Bepcasabckom no-
roBope OroBOPKOH, raacsiliei, 4To «JAepxKasbl, MoJy-
YalHe YCTYMJVIeHHble TepPMaHCKHE TEePPHTOPHH,
npHo6peTyT BCe HMYLLECTBO H BCIO COGCTBEHHOCTD,
npuHapiexawue I'epMaHcKoll HMIEPHH HJH repMaH-
CKHM TroCcylapcTBaM H pacrnoJIoXXeHHble Ha 3THX
TeppHTOpHSAX>» 85, AHanoruuHble NoJOXKeHHS BCTpe-
uaiores B CeH-)Kepmenckom 89, Heituckom % u Tpua-
HOHCKOM %! pnorosopax. KoHuenuus nepegauu npas
TaKXe 4acTo HCIOoJb3yeTcs B psle Aorosopos 2. He-
CMOTps Ha pa3Hoo6pa3ve GpopMyJTHPOBOK, H3 rpoMaj-
HOro GOJIbIUHHCTBA [OrOBOPOB, KacaloLHUXCH MNepe-
JauH TePPHTOPHH, MOXKHO BBIBECTH ONHO HEH3MeH-
HOe TNpPaBHJO — MPaBHJIO HCUE3HOBEHHS H OLHOBpe-
MEHHOrO BO3HHKHOBEHHSI MPaB Ha TroCyNapCTBEHHOE
HMYILEeCTBO.

3) B cratbe 6 KoMHccHA Hcnosnb3oBaja IMOHATHE
«nepexoja» rOCyAapCTBEHHOr0O HMYILECTBA, a He
MOHATHE «IMepefayH» 3TOro HMyluecrBa. KoMuccus
cousa, YTO TMOHSITHE MNepejayd He COOTBeTCTBYeT
IOPHAHYECKOMY XapaKTepy NOCJeACTBHH Ipasonpe-
€MCTBa rocyllapcTB JJs1 NpaB 3THX ABYX roCcyLapcTB
Ha rocynapcteeHHoe HMyluecTBo. C OZHOH CTOPOHHI,
nepenaya uyacTo npennoJsaraeT AOGPOBOJABHBIA aKT
CO CTOPOHBI TOro, KTo ee npou3BoaHT. OnHaKo, Kak
3TO MOAYEPKHBAETCA BLIpa)KEHHEM <«BJie4HeT 3a CO-
60§{», HCNOJIb30BaHHBIM B TEKCTe cTaTbH 6, HCue3Ho-
BEHHe MpaB rocyAapcTBa-NpenUIeCTBEHHHKA H BO3-
HHKHOBEHHE [1PaB roCyAapCTBa-NpeeMHHKa MPOHCXO-
oAt «no npasy». C 1pyro#fi CTOpoHB, nepejaua
noipasyMeBaeT ONpefeseHHYI0 HeNpepLIBHOCTb Aef-
CTBHsl, TOrja KaK HCYe3HOBEHHe H OJHOBpEMeHHOe
BO3HHKHOBEHHE mNpaB BBOAAAT 3JEMeHT paspbliBa.
Tem He Menee Komuccuss xouer chaenaTtb JBa 3a-
MeYaHHs 10 3TOMY MOCJeAHeMY MYHKTY.

4) Bo-nepBbiX, FOCyAapCTBO-NPEEMHHK MOXET BHeC-
TH ONPEAEJEHHBIH 3JI€MEHT HENPEPHIBHOCTH, BpeMeH-
HO COXpaHsisl B CHJIe 3aKOHOAATeJbHble HOPMbI TO-
cylapcTBa-lpellieCTBEHHHKA, KacalollHecs pexHMa
rocyAapCcTBeHHOrO HMyllecTBa. KoHeuHO, 3TH HOpMBI
6yLyT NPHMEHAITBCA He OT HMEHH rocyAapcTBa-npen-

8 Crarbst XLI (awrauniickuit teker cm. F. Israel, ed., op. cit.,
vol. I, p. 51).

8 B wactHoCcTH, cM. cTaThH 15, 16 u 17 (League of Nations,
Treaty Series, vol. XXVIII, p. 23).

87 Cratea 2 (United Nations, Treaty Series, vol. 136,
pp- 48 and 50)..

88 Cratpa 256 (British and Foreign Stale Papers, 1919,
vol. 112, p. 125).

89 Cratba 208 (ibid., pp. 412—414).

90 Cratba 142 (ibid., pp. 821—822).

91 Cratba 191 (ibid., 1921, vol. 113, pp. 564—565).

92 Cm., nanpumep, ctatbio | KoHBeHUHH OT 4 aBrycra
1916 roana wmexay Coennsenmmu llltaramn AMepHkH H
Iaunen o6 ycrynke [arckoii Becr-Unaun [B Supplement
to the American Journal of International Law (New York,
American Society of International Law, Oxford University
Press, 1971), vol. Il, p. 54]; u crateio V [lorosopa ot
2 ¢espans 1951 rona o6 ycrynke Wuauu ropona Wlaunep-
narop, United Nations, Treaty Series, vol. 203, p. 158.

IIECTBEHHHKA, @ OT HMEeHH rocylapcTBa-NpeeMHHKa,
KOTOpPOe BKJIOYHJIO HX B CBO€ 3aKOHOJAATeJbCTBO
MOCPEACTBOM peLIeHHSl, NPHHATOrO HM KakK CyBepeH-
HBIM rocyAapctsoM. Tem He MeHee, XOT B MOMEHT
MpaBONpeeMCcTBa peub HAeT O JPYroM MpaBoOMNopsii-
Ke, MaTepHaJbHOE COAEpHKaHHe 3THX HOPM OCTaeTcsl
npexHuuM. BesencTBHe 3TOro B paccmaTpHBaeMoM
cjyuae MOCJENCTBHS [paBONpeeMCTBAa TOCYlapcTBa
B OCHOBHOM GYAYT COCTOSITb B CMEHE HOCHTEJIsI Npas
Ha rocy1apcTBeHHOE HMYIUECTBO.

5) Bo-BTophiX, Ha MNpaKTHKe 3a MNepexojoM Npas
Ha TrocyJlapcTBEHHOE HMYLUeCTBO OT TrocyAapcTBa-
npealllecCTBEHHHKA K TOCYAApCTBY-NMPEEMHHKY 4acTo
cjelyeT MaTepHaJbHas Nepejaya 3TOr0 HMYILUECTBA
NepBbIM M3 3THX TOCYAAPCTB BTOPOMY, CONpPOBOX-
JaeMasi COCTaBJieHHEM OmNHceil, NPOTOKOJNOB Nepena-
YH M JPYTHX JOKYMEHTOB.

Cmamos 7. ldama nepexoda
zocyoapcmBenHoli coOGCmBeRHOCmn

EcJiH HE 10roBOpPEHO HJIM HE PelleHOo HHauve, AATOH
nepexoja rocyiapcTseHHoH CO6CTBEHHOCTH SIBASETCH
MOMeEHT NPaBONPEEMCTBA rocyaapcTB.

Kommenrapuii

1) B cratbe 7 H3saraeTcsi OCTaTOUHOE TMOJIOXKEHHE,
COrJIacHO KOTOPOMY AaTOi nepexoja rocylapCTBeH-
HOrO HMylUecTBa SBJSIETC [AaTa [MPaBOIpPeeMCTBa
rocynapcts. Ee ciegyeT noHHMaTb B CBeTe NYHK-
ta | d cTraTeH 2, KOTOPEIl YTOYHSIET, YTO «...MOMEHT
npaBoNpeeMcTBa roCyAapCcTB» 03HAYAET AATy CMEHbI
rocyAapCTBOM-NIPEEMHHKOM TOCYAAapCTBa-NpeAlecT-
BEHHHKA B HECEHHH OTBETCTBEHHOCTH 3a MeXIyHa-
pOAHble OTHOIUEHHS MPHMEHHTEJbHO K TEPPHTOPHH,

aBJasiowelics 00BbEKTOM MpaBoNpeeMcTBAa  rocy-
NapcTB».
2) OcraTouHBI XapaKTep MOJOXKEHHS, H3JI0XKEH-

HOTO B CTaTbe 7, MONYEPKHBAETCS YCJOBHBIM Xapak-
TepoM ¢pasbl, KOTOPO#H HauuWHaeTcsi cratbsa: «Ecau
He J0rOBOPDEHO HJH He pelleHo HHauye». M3 3Tol
¢pasbl caenyer, 4TO Jata mepexoga rocyldapCTBeH-
HOTO HMYILECTBA MOXET YyCTaHABJIHBAThCA JHGO
NnyTeM 3aKJIOYeHHs CcOrJalleHHs, JIHGO Ha OCHOBe
pelleHusl. :

3) W neficTBHTEJIbHO, HA NpaKTHKe CJy4aeTcs, UTC
3aHHTepecoBaHHbIe TOCYAapcTBa ¢ 060I0AHOrO COora-
CcHs BBHIOHpAIOT MJs MNepexola roCyAapCTBEHHOTO
HMylllecTBa AATy, KOTOpasi He sBJseTCs NaToi mpa-
BOMpeeMCTBa rocyaapcts. IMeHHO Takyi CHTYauUHIO
NoApa3yMeBaeT TEPMHH <«JOTOBOPEHO» B INPHBEIEH-
Hol Bolme ¢pa3e. Hekotoprie uneHn KomuccHu
NpeasioXHJH N06aBHTD CJI0BA «MeX Yy rocy1apCcTBOM-
npelliecCTBEHHHKOM H TOCYLapCTBOM-NPEEMHHKOM>».
OnHako Zpyrxe ujeHbl BbICKa3aJHCh MPOTHB TaKOToO
no6aBJjieHHsl, CUHTas, UTO, KOrAa peub MAET O Tro-
CyJapCcTBEHHOM HMYILECTBe, HaXoAslUeMcsi Ha Tep-
PHTOPHH TpETbero rocyAapcTBa, AaTa €ro Mepexo-
4a MoxeT ObiTb yCTaHOBJNEHA TPEXCTOPOHHHM CO-
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raaillleHdeM, 3akJlouaeMbiM MeXIy TIocynapcTBOM-
npeAlIECTBEHHHKOM, TOCYJapCTBOM-NPEEMHHKOM H
TPeTbHM TOCYapCTBOM.

4) HWiMeloTcst TakXe cayuyaH, KOrja BONpOC o JaTe
nepexoja HEKOTOPBIX BHIOB roCyAapCTBEHHOrO HMY-
mecTBa OT rocyjaapcTBa-NpeAlieCTBEHHHKA K rocy-
NapCTBY-NPEEMHHKY pellaJcsi MeXAYHapOAHbIM Cy-
aom %, Tlostomy KomuccHsi BHecsa B mepBylo ¢pa-
3y CTaTbd 7 CJOBA «HJH He pellleHo» Mocje CJ10Ba
«jaorosopenos». OnHako KomHccHs He HaMmepesaJsach
YTOYHSITb, OT KOTO MOIJIO HCXOJHTb pellleHHe.

5) Ilo MueHHi0 HeKOTOpHIX uJMeHOoB KomHccHH, He
TOJBKO CTaThfl 7, HO H GOJIbIIHHCTBO CTaTeil MpPOeK-
Ta HOCAT OCTATOUHBIA XapakTep, H B MpPOeKTe NOJXK-
HO Oblio 6Bl comepxkaThes ofliee TOJOXKEHHE TIO
atoMy noBoay. Ilo UX MHeHHIO, Takoe obllee I10JIO-
JKeHHe cjesano 6bl mepBylo 4YacTb ¢pa3bl CTaTbH 7
HEHYXKHOH.

6) Urto kKacaeTcsi OCHOBHOTO MOJIOXKEHHSl CTaTbH 7,
cojepxkalllerocsi BO BTOpoH (hpase cTaTby, TO B
xone mnpeHHd B KoMHcCHH OblI0O BBIpaXKeHO MHe-
HHEe, UYTO JAaTa mnepexofa TroCydapCTBEHHOrO HMYy-
LIeCTBA MeHsleTCs B 3aBHCHMOCTH OT BHIa mnpaBo-
npeeMcTBa H He MOXeT GBITh NpeaAMeTOM o6llero
nosoxenusi. Bosiee TOro, BHICKAa3BIBaJOCh MHeEHHe,
YTO B CBOeH HAacCTOALeH pelakUHH CTaTbsl 7 AaeT
JIMIIb TIPOCTOE OTpeJiesieHHe AaTHl epexoa HMyllecT-
Ba rocylapcTBa H He HajaraeT HHKakux o00s3a-
TEJbCTB Ha 3aHHTEpecoBaHHble rocyaapcrea. Ecau
KomHccHsi couTer HEOGXONHMBIM COXPAHHTb MOA06-
HBI TEKCT, TO, M0 MHEHHI0O HEKOTOPHIX UJEeHOB, OH
Jno/keH ObiTh BKJIOUEH B CTaTblo 2, Kacalollylocs
ynoTpe6JeHHsT TeEPMHHOB.

Cmamos 8. lepex00 z2ocydapcmaenrOl
co6cmeennocmu Ge3 Komnencayuu

C cobaioneHneM NONOXKEHHHA cTaTeil HacTos el ya-
CTH H €CJIH He JOTOBOPEHO HAH He pellieH0 HHauye,
nepexo rocyaapcTBeHHOH COOCTBEHHOCTH rocyaap-
CTBA-NpeJlueCTBEHHHKA K TOCyJapCTBY-NPeeMHHKY
npoHcxoAuT 6e3 KOMNEHCALHH.

Kommenrapuii

1) B cratbe 8 conepxkarcsi OAHO OCHOBHOe H [Ba
BCIIOMOTrAaTeJibHbIX TOJIOXKeHHs1. B ocHoBHOM mOJIO-
JKeHUH TIpOBO3IVIalllaeTCsl HOpMa, COTJIacHO KOTNPOH
nepexoj rocyaapcTBEHHOro MMyliecTBa OT rocyaap-
CTBa-NMpeALIeCTBEHHHKA K TOCYAapCTBY-TIPEEMHHKY,
OCYUIECTBASIEMbIfi B COOTBETCTBHH C TOJIOXEHHSIMH
ctaTeil Hacrosiliedl YacTH, NPOHCXOIHT 6e3 KOM-
nencauuy. OHa aBJsieTCA HeOGXOAHMBIM JIOMOJHEHH-

93 Cwm., nanpumep, pemenue Ne 7 [loctosiuHOA nazarsl

MeXAYHapoAHOro npaBocyaus ot 25 mas 1926 roga no aeny
certain German interests in Polish Upper Silesia (P.C.1.1.,
Series A, No. 7) M KOHCyInTaTuBHOe 3akjaloueHue [lasnarhl
or 10 cenrsi6ps 1923 roga no nOBOAY HEKOTOPHIX BOMNpO-
COB, KaCalOLIHXCH [OCEJeHleB HEeMELKOro MPOHCXOKAECHHS
Ha TeppuTOpHH, mnepexoasimeii or [epmannn Kk [loabuie
(ibid., Series B, No. 6, pp. 6—43).

eM K cratbe 6, HO, KaK H 3Ta TOCJeIHsS] CTaTh
H MO TeM e CaMbiM TpHUMHAM %, OHa He HMeeT
LeJbio ONpe/ie/IiTh, KaKoe TOCyAapCTBEHHOE HMY-
IeCTBO NMEPEXOAUT K rocylapCTBY-NpeeMHHKY.

2) 3a HeKOTOPHIMH HCKJIOUEHHSIMH %, mnpakTHKa
MOATBepXKAaeT HOPMY, NPOBO3rJaWeHHYI0O B OCHOB-
HOM MoJOXeHHH cTathd 8. Bo MHoOrux norosopax,
KacalolUXCsl nepejayd TepPHTOPHil, 3Ta HOpMa TpH-
3HaeTCs KOCBEHHO, MOCKOJBKY Ha rocylapCTBO-TIpe-
€MHHKa He HaJaraeTcsi HHKaKHX 0G6si3aTeNbCTB MO
BBIMJIaTE KOMIEHCAIHH 3a Hepegauyy rocylapcTBOM-
Npe/llecCTBEHHHKOM MpaB Ha MyGAHYHOE MMYILLECTBO
H, B YacTHOCTH, HA TroCYJlapcTBeHHOE HMYLLECTBO.
Jlpyrumu noroBopaMH 3Ta HOpMa MpH3HaeTCs Nps-
MO MyTeM BKJIOUEeHHs MoJNOXKeHUH o GecniaTHOH mne-
pejave mnpas. B 3THXx 10orosopax HCNOJb3YIOTCH
TakHe (OPMYJHPOBKH, Kak «Ge3 KOMmeHcauuu» %,
«no mnpaBy» ¥, «G6e3 ymjatei» %8 «GecniaTho» %.

3) OnHako HeckKoJbKO uieHOB KoMHCCHH He ObLIH
yBepeHbl B TOM, YTO BHocJaeAcTBHH KoMHccHH He
NpUAETCA TpPeAYCMOTPETb HECKOJbKO HCKIIOYEHHH
H3 HODMBbI, COIJIACHO KOTOPOH HMYLIECTBO rocynap-
CTBa NepexoAMT 6e3 KOMMNEHCAUHH, AJS TOrOo UTOGHI
yuecTb 0COOble O6GCTOSITENLCTBA B KaXJOM OTJeJb-
HOM CJydYae NpaBoONpeeMCTBA rocyJapcTB H, B 4acT-
HOCTH, XapakTep paccMaTPHBAeMOro rocylapCTBEH-
HOrO MMYUIeCTBa WIH THI mpaBonpeeMcTBa. pyrue

94 CMm. nyukt | KoMMeHTapHusi K cratbe 6, Bolle.

95 DTH HCKJIOYEHHs] BCTPEYAIOTCH, B YACTHOCTH, B YeThl-
pPexX MHPHBIX AOroBOpax, 3aKJIOYEHHBIX MO OKOHYAHHH mepBOH
MHPOBOA BOMHBl [cM. cTaTblo 256 Bepcasabckoro moroBopa
(British and Foreign State Papers, 1919, vol. 112, p. 125);
cratbio 208 CeH-)XepmeHnckoro poroBopa (ibid., p. 413);
cratbio 142 He#inckoro gorosopa (ibid., pp. 821—822); u
ctarbio 191 TpuanoHckoro morosopa (ibid., 1920, vol. 113,
p- 494)]. CornacHo noJIOXKEHHSIM 3THX AOTOBOPOB, CTOHMOCTb
roCyAapcTBEHHOr0 HMYILECTBA, NePeaHHOr0 roCyAapCcTBaMH-
NpeAmleCTBEHHHKAMH TOCYAapcTBaM-NpeeMHHKaM, BBIUHTa-
€TCSl M3 CYMMH pernapanHH, KOTOpble MepBbie AONXKHbI GbIIH
BLIMJATHTL BropeiM. OAHAaKo ciejyeT 3aMeTHTh, YTO B OT-
HOIIEHHH HEKOTOPHX BHAOB TOCYAAapCTBEHHOr0 HMYILECTBA
JlaHHble JOroBOpH NpejycMaTPHBalH Ge3BO3Me3JHYylo MNepe-
nauy. Tak, Hanpumep, crathsl 56 Bepcasabckoro porosopa
(ibid., 1919, vol. 112, p. 43) rnacut: «PpaHUHA BCTYNHT
BO BJlaJileHHe BCSIKUM HMYILECTBOM H cobcTBeHHocThio [ep-
MaHCKOH HMIEPHH HJH TepMaHCKHX TOCYAapcTB, pacnoJo-
JKEHHbBIM Ha TePPHTOpPHAX, yKazaHHux B cratbe 51 (To ectb
B Oab3ace H JloTapHHTHH), Ge3 KakKOH-JHGO ynJjaThl HJIH
KPeJAUTOBAHHSl 3a 3TO KaKOTro-JHGO H3 YCTYNaIUHX rocy-
apcTB». .

96 Cratesn III, nyukt 4, Cornawenus Mexjay CoeaHHeH-
HoiMu Illtatamu AmepHku H §fInoHHefi B OTHOLIEHHH OCTPOBOB
Amamu, noanucannoro B Tokuo 24 pekaGps 1953 roaa
(United Nations, Treaty Series, vol. 222, p. 195).

97 Cratba 10 ¥YTpexTckoro gorosopa ot 11 anpeas 1713 ro-
Aa, npeaycMatpusaiomas ycrynky ®panuneii BenukoGpura-
Huu TyasoHosa 3anuBa u [yasonoBa npoausa (Israel,
op. cit.,p. 207).

98 [Tyukt | npuioxkenus X H nyHkr | npunoxenns XIV
K MupnoMy norosopy ¢ Hraauei (United Nations, Treaty
Series, vol. 49, pp. 209 and 225); .pe3somouns 388 (V)
FenepasbHoii AccamGuen Opranuzaunun O6beauHeHHnix Ha-
uuit or 15 pexkaGps 1950 ropna, osarsnaBieHHass «DKOHOMH-
yeckHe u GUHANCOBHIE MNOJOXEHHA, KacapollHecss JluBuu»
(nyukt 1 cratbu 1), pesomouns 530 (VI) or 29 ansapsa
1952 rona, osarnaBiieHHasi «JKOHOMHUeCKHe H (HHAHCOBHIE
NOJIOXKEHHsA, Kacawpoliuecss JpuTpeus (nyHKT 1| craten |).

99 Cratba 60 JlosauHckoro paoroBopa (League of
Nations Treaty Series, vol. XXVIII, p. 53).
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usenybl KoMHCCHH JaXe BBIpA3HJIH COMHEHHE OTHO-
CHTENBHO BO3MOXKHOCTH Cc(hOpMYyJHPOBaThL O6LIYIO
HOpPMY B JaHHOH 06JacTH.

4) llenp mnepBOro BCNOMOraTeJNbHOIO MOJOXKEHHS
cratbd 8 — «C cob6JiofeHHeM TIOJOXKEeHHH cTaTtei
HacTofllel 4aCTH» — 3akKJioyaeTcsl B OrpaHHUeHHH
nocJeACTBHH APYrHX noJoxeHHHd uyactdH II. Opnum
M3 TOKasaTeJbHbIX TNPHMEPOB TAaKHX MNOJOXKeHHH
saBaseTca crtathss 9 006 OTCYTCTBHH TOCJAeACTBHA
npaBonpeeMcTBa TOCYAapcTB AJs1 COGCTBEHHOCTH
TPEThEro rocyAapcTBa-yyacTHHKA.

5) Bropoe BcroMorate/bHOe TMOJOXKEHHE CTaTbd 8
HMeeT CJefylolllee COREpXKaHHe: «ecJH He JOoroBo-
peHo MJH He peleHo HHaue». OHO HMeeT LEJbIO
0c060 TPeayCMOTPETh BO3MOXKHOCTb OTCTYIJIEHHS
OT HOpMbI, mnpoBo3rsaiieHHo#i B cTtathe 8. Omno
HjeHTHuHO (hpa3se cTaTbH 7, KOoTOpylo KOMHCCHS yxe
npoKoMMeHTHpoBaJa 1%,

Cmambon 9. Omcymcmasne nocaedcmenii npa-
sonpeemcmsa 20cylapcme 0as co6Gcmsen-
HOcmu mpembezo 20cyfapcmesa

lpasonpeeMcTBO rocynapcTB KaK TaKoBOe He
3aTparMBaer HMyILIeCTBa, NMPaB H HHTEPECOB, KOTO-
phie B MOMEHT NpaBonpeeMcTBa FOCYRApCcTB Haxo-
JHJAHCh HA TEPPHTOPHH TOCYAAPCTBA-NpejlIecTBeH-
HMKa W KOTOpble B YKa3aHHbI MOMEHT NpHHaJAJeXa-
JIH, COTJ1acHO BHYTpPEeHHeMy NpaBy rocyAapcrsa-npe-
IeCTBEHHHKA, TPeTbeMy FOCyAapCTBY.

Kommenrapuii

1) IlpaBuio, chopMynnpoBaHHoe B cTarbe 9, Bbl-
TekaeT M3 Toro (¢akra, YTO mMpaBONpeeMCTBO ToCy-
AapcTB, TO eCTh 3aMeHa ORHOro rocyaapcTsa ApY-
rHM B HeCeHHH OTBETCTBEHHOCTH 3a MeXAYHapoR-
Hble OTHOUIEHHS TepPPUTOPHH, He MOXKEeT HMeTb
IOpHAHYECKHX TOCJHeACTBHA AJsi  COOGCTBEHHOCTH
TpeThero rocyanapctba. [lpexie uem JaBaTb KOM-
MeHTapHii K 3ToH cratbe, KoMHccHsI XoTrena 6l
HalOMHHTb, YTO 3TA CTaTbsl COAEPKHTCS B vacTu Il
npoekTa, KOTopas MOCBsfllleHa HCKJIOYHTeNbHO npa-
BONpeeMCTBY TOCYAApCTB B OTHOLIEHHH ToCyAapceT-
BeHHoil co6cTBeHHOCTH. TakuM o6pa3oMm, H3 Toro
¢dakra, uto B cTathe 9 OTCYTCTBYeT BCAKOE YNOMH-
HaHHe O YacTHOM HMYyllecCTBe, MpaBaX H HHTepecax,
HeJib3sl H3BJleub HHKAKoro apryMeHra a contrario.

2) Kak noguepkHBAIOT C/0Ba «KaK TAKOBOE» B BHI-
paKeHHH <«NPaBONpPeeMCTBO ToCYAapcTB KaK TakKo-
BOe He 3aTparuBaeT», cTaTbsi 9 HMeeT B BHAY JHUIb
npasonpeeMcTBO rocyrapcts. OHa He HEHOCHT
yiep6a MepaM, KOTOpble TrocynapCTBO-NpeeMHHK
MOKeT OPUHATE B KauyeCTBe CYBEPEHHOro rocyaap-
CTBA B OTHOIIEHHH COGCTBEHHOCTH TpeThero rocy-
JapcTBa TMocje NpaBoONpeeMCTBA TOCYAApCTB H B
COOTBETCTBHH C HOPMaMH APYrHX objacTeill mMexay-
HapoJHOro npasa.

100 Cm. nyHKTH 2—5 KOMMEHTapHs K CcTaThe 7, BhlUE.

3) CnoBa «HMyIeCTBa, NMPaB U HHTEPECOB» B3ATH
M3 CTaTbH 5, rJle OHH SIBJSIIOTCS 4acThiO OMNpeseJe-
HHSl TEpPMHHa «rocyJlapcTBeHHas COGCTBEHHOCTDL>.
B cratbe 9 3a HHMH cJelyeT OrpaHHYHTeJbHasi
OroBOpKa «KOTOpble B MOMEHT NpaBONPeeMCTBA Tro-
CYAapCTB HaXOIfTCA HAa TEPPHTOPHH rOCYAapCTBa-
npeaiecTBeHHHKa». KOMHCCHA cuHTana OYEeBHAHBIM,
4YTO MpPaBONPEEMCTBO TFOCYAApPCTB He MOXeT HMeThb
MOCJEACTBHH AJs HMYILECTBa, NMPaB H HHTEPECOB
TPETLEro rocyaapcTBa, HAXOASIIHXCS BHE TEPPHUTO-
pHH, 3aTparHBaeMoH NpaBONpPEEeMCTBOM, H YTO MO-
3TOMY cdepa NpUMeHeHHs] HacTosilleHd CTaTbH AOJXK-
HA OTPAHHYHBATLCS 3TOH TepPHTOPHEH.

4) CnoBa «cOrjacHO BHYTPeHHeMYy MpaBy rocyamap-
CTBa-TNpeALIECTBEHHHKA®» TaKXe 3aHMCTBOBAHBLI M3
cratbH 5. B 3Toit c¢BaA3n KomHccHA XxoTena 6nl
cocsaThbesd Ha 3aMeyaHHsl, BbIcKa3aHHble paHee '®,

PA3JEJ 2. TOJIOXEHHS, OTHOCSIIUHUECS K PA3JIMYHBIM TUITAM
NPABOIIPEEMCTBA TOCYNAPCTB

Kommenrapuii

1) B paspene | HacTosIlleHd 4acTH TPOEKTHb cTaTeld
TOCBsIllleHbl PA3JIHYHBIM BOMPOCAaM, KacalolluMcs
npaBonpeeMCTBA TOCYAAPCTB B OTHOLIEHHH TOCY-
AapcTBeHHOH COOGCTBEHHOCTH, H, Kak MNpPaBHJO, MpH-
MEHHMBI KO BCeM THIIaM NpaBonpeeMCcTBa rocylapcCTs.
Paspen 2 Bkaoyaer crtarbH 10—14, B KOTOpbIX
paccMaTpHBaeTCsl BONPOC Mepexoja rocyAapCTBeH-
HOH COGCTBEHHOCTH OT TroOCYyRapcTBa-NpeRlIecTBeH-
HHKA K TOCylapCTBY-NIPEEMHHKY OTHEJLHO IS Kax-
JIOTO THMAa MpaBONPeeMCTBAa. DTOT MeTOH, NO-BHAH-
MOMY, siBJsieTcsl HaHGoJee MOAXOASLUMUM AJs1 pas-
pena 2 uactu Il npoekra, yuuThiBasi o4yeBHAHblE
pasjnupsi, CYLIeCTBYIOLIHe MeXIY pa3jHYHbBIMH
THOAMH TpPaBONpeeMCTBa, KOTOpble OGYCJOBJIEHHI,
BO-TIEPBLIX, MOJHTHYECKOH cHUTyaluell B Ka)KIOM M3
cjyyaeB, B KOTODOM MPOHCXOJHT H3MeHeHHe CyBepe-
HHTeTA WJIH H3MeHEHHe B HECEHHW OTBETCTBEHHOCTH
3a MeXAyHapoaHble OTHOLIEHHS TOH TEPPHTOPHH,
K KOTOpOH OTHOCHTCSI NPaBONPeeMCTBO TOCYyRapCTB,
H, BO-BTOPbIX, PAa3JHUYHBIMH [PENSATCTBHUSAMH [IpH
MOHCKe pelleHHH, BO3HHKAKILIHUMH B pe3yJbTaTe
ABHXHMOIO XapaKTepa ONpeneJieHHLIX BHROB cOG-
CTBEHHOCTH.

[Ipexne ueM nepeliTH K OTAEJbHLIM NPOEKTAM CTa-
tell, KoMHccHs XoTeana G6bl cmesaTh cleRylouye
ofliHe 3aMeyaHHsl, Kacalolluecsd HEKOTOPbIX OCHOB-
HBIX acCMeKTOB MOJIOXKEeHHH, COAepKalHUXCsl B HACTOA-
meM pasfee.

Bapuantot 8 obaactu Tunoaoeuu npasonpeemcrsa

2) B cBoeM nmpenBapHTeabHoM nmpoekte 1972 roga 102
Komuccusa yTBepansa 4etbipe OTA€JbHBIX THOA Mpa-
BONpeeMcTBa FOCYRApPCTB: @) TpaHcdepT yacTH Tep-
puTOpPHH; b) HOBbI€ He3aBHCHMhE TOCYAApCTBa;

101 Cym. nyHkt 11 KOMMeHTapHsi K cTaThe 5, Bhille.
102 Eweeolnuk.., 1972 200, tom II, ctp. 279 u nanee,
aokyment Af8710/Rev.l, raasa 1I, paspea C.
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¢) of6beavHeHHe TroCyAapCcTB H pacnajg Colo30B;
d) oTheseHHe YacTH HJH 4acTeil ONHOTO HJH He-
CKOJbKHX TrocyaapctB. TeM He MeHee Ha cCBOe#H
ABaauaTtb wiectol ceccun B 1974 roay Kommuccus
NMpH BTOPOM UYTEHHH NpOeKTa CTatell O mNpaBomlpe-
€MCTBe roCyJapcTB B OTHOlLIEHHH JOrOBOPOB BHecJa
HEeCKOJIbKO H3MeHeHHH, KOTopbie, C OAHOH CTOPOHHI,
YTOUHHJIH H JOMOJHHJH NepBLI THN NpaBomnpeeM-
CTBa H, C Jpyroii — cBeJH JABa TMOCJAEAHHX THMNA
BoeaHHO. Ilpexne Bcero, «TpaHchepT YacTH TeppH-
TOpHH» G6blM 0603HAaueH KaK «NpaBONpeeMCTBO B
OTHOLIEHHH YacTH TeppHTOpHH». KOMHCCHA BKJIOYH-
Ja B 3TOT THN [paBoNpeeMCTBa CJydYaH, Korjiaa
«KaKafi-NiH60 TePPHTODHA, He SIBJAAIOLIASICA YacCTbio
TEPPHTOPHH rOCYAApCcTBa, 3a MeXAYHApoJHble OT-
HOLIEHHS] KOTOPOH 3TO rocynapcTBO HeceT OTBeTCT-
BEHHOCTb, CTAHOBHTCS YacCTbl0O TEPPHTOPHH ApPYroro
rocynapctBa» ',  KomHccusi HamepeBanach oOxBa-
THTb 5TOH (GOPMYJIHPOBKOH cJiyuail HecaMoymnpasJsIo-
l1eficsl TEpPHTOPHH, KOTOpAs OCYLLeCTBJSACT CBOIO Je-
KOJIOHH3aLHI0 MOCPeJCTBOM MPHCOEIHHEHHS K APYro-
MY rocyaapcTBY,HO He K rocylapCTBY-KOJOHH3aTOPY.
OrTHbiHe JI0GOH Takol cayuyailt aas uesel npaso-
npeeMCTBA rOCYAAapcTB B OTHOLIEHHH JOrOBOPOB
OXBaTbiBaeTCA TNEPBLIM THINOM NpaBonNpeeMcTBa, a
HMEHHO <«IpPaBONpPeeMCTBOM B OTHOLIEHHH YacTH
TepputopuH». Kpome Ttoro, Komuccus cBena aBa
NocJeJHHX THIa NPaBoNpeeMCTBa rocylapcTB B OJUH
pasjeJ, o3darsasjieHHblil: «O6beHHEHHE U pa3jeJe-
HHe roCylapcCTB».

3) IaA uesel mpoekTa Mo BONMPOCY O NpaBolpeeM-
CTBe rocyaapCTB B OTHOLUIEHHH AoroBopoB Komuc-
CHSl MeXAYHApOAHOro MpaBa KpaTKO H3JOXKHJA
npennoyHTaeMble €0 BapHaHTH B 06JAacTH THIOJO-
THH NMpaBoONpeeMcTBa rocyaapcCcTB clleAylollHM obpa-
30M:

Bonpoc o npaBonpeeMcTBe rocylapcTB B OTHOWIEHHH A0-
rOBOPOB MO TPajHUHH pPacCMaTpHBAJICH C TOUKH 3DEHHs
BAHSHHMS Ha JOTOBOpPH], 3aKNIOUeHHBIe TOCyAapcTBOM-Npen-
uIeCTBEHHHKOM, COOGBITHH pa3JIHYHBIX KAaTeropHi, a HMEHHO:
aHHEKCHH TEPPHTOPHH rocynapcTBa-npejlliecTBeHHHKa
JPYTHM rocyiapCcTBOM; NOGpPOBOJBHOH nepeiayH TepPHTOPHH
JpYyroMy roOCyRapcTBy; O0pa3OBaHHs OJHOTO HJH GoJee
HOBHIX TOCyAapcTB B pe3yabTaTe OTAENeHHs 4HacTed Tep-
PHTOPHH rocylapcTBa; oOO6pa3oBaHHS €033 TrOCYAapcTB;
yCTaHOBJEHHs1 NpPOTEKTOpaTa ApYyroro rocyjaapcTtBa Hap
LaHHBIM FOCYAapCTBOM H NpPeKpalleHHsl TAKOrO NPOTeKTopaTa;
pacliMpeHHsT HJH yTpaThl TeppHTOPHH. B gononHenme K
H3YYEeHHIO TPaAHUHOHHBIX KaTeropHid NnpaBoONpeeMcTBa rocy-
npapctB KoMmucceHst nmpuHsiia BO BHHMaHHe DeXHM 3aBHCHMBIX
TeppHTOpHiA, onpeleaensbli B YcraBe OpranHusaupn O6n-
eanHeHHnx Hauuf. KomuccHs: caenana BHBOA, YTO B Leasix
KOAHQHMKALKH COBPEMEHHOTO NpasBa NpaBonpeeMcTBa rocy-
JlapcTB B OTHOIUEHHH AOrOBOPOB AOCTATOYHO CTPYNNHPOBATH
BCE CJyyaH nmpaBonpeeMCTBa rocyAapCcTB NO TPEM OCHOBHBIM
KaTeropHsIM: a) mnpaBOMpPeeMCcTBO B OTHOLIEHHH 4aCTH Tep-
pPHTOpHH; 6) HOBble He3aBHCHMble rocyjaapcTBa; ) O6GbelH-
HEHHME M pa3sjeleHne rocyaapcts '%4.

4) B cBoeii pesTeJbHOCTH B 06JacTH KOAHGHKAUHH
H MpOrpeccHBHOr0 pa3BHTHA [IpaBa, KacalllUerocs

103 Excezodnuk.., 1974 200, tom II
erp. 253, nokyment AJ/9610/Rev.1,
cratba 14.

104 Tam ae, ctp. 207, nyuxr 71.

(4acTp nepsas),
rnaBa II, pasnen D,

npasonpeeMcTBa rocyaapcTs B OTHOLIEHHH JAOrOBO-
poB H NMpaBoMpeeMCTBa rocyAapcTB B APYrHx obJjac-
TAX, noMHMo jorosopoB, Komucena nocTosiHRO
YUHTBHIBaAJA LieJlecoo6pa3HOCTb COXPaHEeHHs HEKOTOPO-
ro napaJjjejHiMa Mexay IBYMsl CBOLAMH MPOEKTOB
crateil 4, B YACTHOCTH, HACKOJbKO 3TO NMPeACTaBAsAeT-
Cf BO3MOXHBIM, LeJnecoo6pa3HOCTb HCMOJb30BaHHSA
o61HX ompejeseHHH H O6GLUHX OCHOBOMNOJAralolHX
NPHHIHIOB, OJHOBPEMEHHO He 3a6biBafg M YUHTLIBas
XapakTepHble 0COG€HHOCTH, BCJ/IeICTBHE KOTOPhIX JaH-
Hble Be TeMbl OTJHYAIOTCH oAHa or Apyroil. Komhuc-
CHAl CcyHMTaJsa, 4To B TeX cJAyyadx, Korja 3To npel-
CTaBJsIeTCA BO3MOXHBIM cJleslaTh, He Hapylas H H3-
JIMIIHE He 3aTpyAHAsA cBolo paboTy, NapaJJesn3M
MeXLy ABYMS CBOJaMH INPOEKTOB cTaTell cJjelyeT
paccMaTpHBaThb B KauecTBe »KeJsaeMmoil LeJH. Tem
He MeHee, YTO KacaeTcsl HacTosillero NpoekTa, TO
caenyet obecneyutbh HeOGXOAHMYIO THOKOCTb, C TeM
yTO6Ll NPHHATb TaKHe TeKCThl, KOTophle Obl GoJiee
BCEro OTBEUYaJH, B CaMOCTOATEJbHOM TMpOEKTe, Le-
JaM KoaHpHKaLHH HODM MeXAYyHapoAHOro npana,
KOHKPETHO peryJjHpYIOIIHX INpaBoNpeeMcTBO rocy-
JapcTB B ApPYrux o6acTsix, NOMHMO JIOFOBOPOB, H B
0COGeHHOCTH MNpaBONpPeeMCTBO B OTHOLIEHHH Trocy-
JapCTBEHHOH COGCTBEHHOCTH.

5) B cBere BbllleckazaHnHoro, KomHccus, moarsep-
JIHB CBOIO MO3HIHIO, 3aKJIOYAIILYIOCS B TOM, YTO B
uensix KoAH(pHUKAUHMH COBPEMEHHOro mnpaBa NpaBo-
npeeMcTBa roCylapCcTB B OTHOLLIEHHH JOTOBOPOB J0O-
cTaTouHo, Kak KoMHccHsi 3To cpesnasna B mpoekre
1974 ropma, o6nelHHHTb cJayyaH NPaBONPeeMCTBA
rocylapcTB B TPH LIHPOKHE KATErOpHH, YNOMAHYTHIE
Boile !9 TeM He MeHee cOuJla, 4YTO BBHIY CYLUECT-
BOBaAHHSl XapakTepHbIX 0COGEHHOCTEeH H TpeGOBAHHH,
CBOHCTBEHHBIX TeMe npasonpeeMcTBsa rocynapcTts B
JApYrux o6sacTsx, NOMHMO AOrOBOPOB, H, B YacTHOC-
TH, TEM€ rocy1apCcTBEHHOH COGCTBEHHOCTH, A4 leJel
HaCTOAILEro Nnpoekta HeoGXOAHMO MPOSIBAATL ellle
6o/bIyI0 TOYHOCTb NPH BLIGOpe THMOB NpaBompe-
emcTBa. COOTBETCTBEHHO, B CBSI3H C NPABONPEEMCT-
80M 8 OTHOwWeHuU wactu teppuropuu Komuccusa no-
CTAHOBHJIA, YTO B HACTOALUEM [POEKTe YMECTHO pa3s-
IPAHHYHTH H OT/Je/IbHO pacCMOTpPETh TPH Cayyas npa-
BonpeeMcTBa: 1) cayuail, Korga yacTb TEPpPHTOPHH
rocyiapcTBa nepefaercs 3THM TOCYAApCTBOM Jpy-
roMy rocyiapcTBy, YTO npeicTaBjsieT co6oii npeamer
paccMoTpeHHsi B craTtbe 10; 2) cuayuaii, koraa 3a-
BHCHMAasi TEPPHTOPHA CTAHOBHTCH YACTbIO TEPPHTOPHH
rOoCyZapcTBa HHOrO, HexeJH rocyAapcTBO, KOTOpoe
OCYILLECTBJISJIO OTBETCTBEHHOCTh 32 ee MeXAyHapou-
Hble OTHOLUEHHs, TO eCTb CJyyall HecaMoynpaBJsio-
ulefics TepPHTOPHH, KOTOPas OCYILECTB/AseT CBOIO
JIEKOJIOHH3AaLHI0 MOCPeACTBOM INPHCOEJHHEHHS] K rO-
CylapcTBY HHOMY, YeM roCyJapcTBO-KOJOHH3ATOp,
4YTO NpeacTaBiaseT coGoH NMpeaMeT PACCMOTPEHHHA B
nyHkTe 3 ctatbi 11 (HoBoe He3aBHcHMoe rocynapct-
BO); H 3) cayuaii, Korga uyacTb TEPPHTOPHH TrOCYy-
JapcTBa OTJAEJSieTCsl OT 3TOro rocyAapcrsa H oGb-
eJHHseTCsl C APYTrHM TOoCyAapcTBOM, YTO MpPeACTaB-
J5ieT co6oH NMpeAMeT pacCMOTPEHHA B MyHKTe 2 CTaTbH

105 CM. nyHKT 3 3TOrO0 KOMMEHTapHs, BhIlIE.
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13 (OtpeneHde yacTH HJAH 4yacTed TEPPHTOPHH rocy-
napctBa). Hapsany ¢ 5THM B CBfI3H ¢ 00vedureHuem
u ordeaenuem eocydapcre Komuccus, ciegysi npoue-
ANype pacCMOTPEHHS B OTAEJbHBIX CTAaThsIX 3THX ABYX
THIIOB NPaBONpPEEMCTBA, COUJa TEM HE MeHee LeJIeco-
0Gpa3HbIM MPOBECTH Pa3/HUHE MeXAY <«OTIeJeHHeM
YacTH HJH 4YacTell TEPPHTOPHH TOCYAapCTBa», 4TO
npeactasJsieT cOGOH MPeAMeT PacCMOTPEHHS B CTaTbe
13, u «pa3eneHHeM rocyaapcTBas, UTo npeacTapiasier
co0Oi NMpelMeT pacCMOTpeHHs1 B cTaTbe 14.

Bapuanrer 8 o6aactu Tunoaoeuu o6wux HOpM 1 HOPM,
Kacaowuxcs cob6CcT8ennocTu, paccmarpusaemol in
concreto

6) KomHccusi Ha OCHOBe NOKJa10B, NMpeACTaBeHHbIX
CreuHaabHbIM JOKJI3JYHKOM, paccMoTpesaa BONpPOC O
TOM, KakoH M3 TpeX BO3MOXHbIX METOJOB MOXHO
NPUMEHHTb JUIS ONpEeJeHHsT THIOB HOPM, KOTOphle
Heo6XxoAHMO pa3paboTarh AJS KaXKA0ro BHAA NpaBo-
npeemctBa. [lepBbiii METOX 3aK/I04aeTCA B TIPHHATHH
B OTHOILEHHH KaXX[IOro THMA MpaBolpeeMcTBa cle-
IHAJbHBIX MOJIOXKEHHHA ISl KaXKI0T0 H3 BHIOB ToOCYy-
JapCcTBeHHOH cOGCTBEHHOCTH, HAa KOTOpble OKa3biBaeT
BJHsIHHe NPaBOINPeeMCTBO rOCYAapCTB H KOTOpbie sIB-
JSIOTCS CTOJIb Ba)KHBIMH H LIHPOKO PacnpoOCTpaHeH-
HbIMH, UTO MOXXHO TOBOPHTb, UTO OHH BbITEKAIOT H3
CaMOro CYILIeCTBOBAaHHS TOCYAApCTBa H SIBJASIOTCH,
TaK CKa3aTb, OGLUIHMH 3HaMeHaTeJsMH IJs1 BCeX To-
CYAapCTB,— K HX UYHCJY OTHOCATCS BajioTa, Ka3Ha,
rocygapctBeHHble GOHALI, apXHBbH H OHOJHOTEKH.
Bropoii MeTon cBsi3aH ¢ pa3paboOTKOH Ui KaXXJIOTo
THNA npaBonpeeMcTBa Oojiee OOLIHX MOJIOXKEHHH, He
Kacaloliuxcsi in concreto KaXXIoro H3 3THX BHIOB
rocynapcTBeHHoit cobctBeHHocTH. TpeTnii BO3MOX-
HBIH METOJ{ COCTOHT B TOM, UTO6bl O6BEIHHHTbL Mep-
Bbie J1Ba MeTola 1 pa3paboTaTh B OTHOIUEHHH KaXI0-
ro BHAa OpaBOlpeeMcTBa OJHY HJH ABe cTaTbH 00-
Hlero xapakrepa, BO3MOXHO 100aBHMB, TaM TAe 3TO
npeAcTaBJsieTcsl lLenecooOpa3HbiM, OAHY HJH JBe
CTaTbH, Kacalluecsi KOHKPETHbIX BHIOB rocyaapcT-
BEHHOH COGCTBEHHOCTH.

7) Komuccus nocTaHOBHJA MPHHATH METOHA, K KOTO-
pomy CrneuHanbHblli JAOKJAJ4YHK BHOBb OOpATHJCH B
CBOEM BOCBMOM JOKJaze !9 a uMeHHO MeToj, 3aKJI0-
yaouluiics B pa3paboTKe 045 Ka)KAOro THNa rpaso-
npeeMcTBa OOUIHX MOJOXKEHHH, IPHMEHHMbIX B OTHO-
LIEHHH BCEX BHIOB roCyJapCTBEHHOH COGCTBEHHOCTH.
KoMuccHst nOCTaHOBH/12 HE MPHUMEHSITh EePBLLA MeTO/,
KOTOpBIH OblJ1 3aJ0XKeH B OCHOBY CelbMOro IOKJaana
CneuunanbHoro AOKJAaAuYHKa H KoTopeli KomHccus
paccMoTpesa Ha [ABaauaTtb ceabMod ceccun (1975
roa), He CTOJNBKO MOTOMY, YTO BbIGOP, OCHOBAHHbIH
Ha cOoOCTBEHHOCTH, paccMaTpHBaeMoit in concreto,
MOKeT 6blTb COUTEH HCKYCCTBEHHBIM, NMPOH3BOJILHBIM
HJIH HEMOAXOASILLUM, CKOJIBKO MO NPHUYHHE CJAHLIKOM
TEXHHUYECKOro Xapakrepa noJoXeHHH, Koropoie Ko-
MHCcHsl Oblia 6bl BhIHYyXkJeHa pa3paboTaTh B OTHO-
LIEHHH TAKHX CJOXKHBIX BONPOCOB, KaK BajlOTa, Kas-
Ha, rocynapcTBeHHble ¢oHabl H T. A. TeM He MeHee

106 Excecoduuk.., 1976 200, tom 11
ctp. 69 u manee, nokymeHt A/CN.4/292.

(sacte mnepBas),

Komuccus 3aHs1a N03HUHIO, 3aKJI0YAIOLLYIOCS B TOM,
YTO BOMpOC 06 apXHBaXx, yUUTHIBAsl €ro BeCbMa BaX-
HOe 3HayeHue H CB0OeoGPa3HOCTb, MOXKeET GbITh COOT-
BETCTBYIOLIHM 00pa3oM pacCMOTPeH B OTAEJILHOM
pa3gese MpoeKTa, MOCBSIIEHHOM 3TOMY KOHKper-
HOMY Bormpocy.

Pazauyue mexncdy nedsuscumoti u dsumumor cobcrt-
BEHHOCTbHIO

8) Tlpu paspaboTke a/si KaXXAOro THIa npasonpe-
eMcTBa OOUIHX MOJIOXKEHHH, MPUMEHHUMBIX B OTHOLle-
HHH BCeX BHAOB TOCYyJapCTBEHHO# COGCTBEHHOCTH,
Komuccusi cousa HeoGXOAHMBIM NIPOBECTH pa3JHuHe
MeXXy HeJBHXHMOH M JBHXKHMOH rocydapcTBEHHOH
cOGCTBEHHOCTBIO, MOCKOJIbKY 3TH [1B€ KaTeropHH cob-
CTBEHHOCTH HEBO3MOXXHO pacCcMaTpHBaTb OAHHAKO-
BbIM 06pa3oM, a B cJyuae MpaBOlNpeeMCTBa B OTHO-
lIeHHH TOCYNapCTBEHHOH COOCTBEHHOCTH OHH JOJIXK-
HBl paCcCMaTpPHBATLCSI OTAEJNbHO, HE3aBHCHMO OT Tpa-
BOBbIX CHCTeM TOCYZApCTBa-MpeAlleCTBEHHHKA H
rocylapcTBa-npeeMHHKa. DTO pasJjiiuHe, H3BEeCTHOe
B OCHOBHBIX MPABOBLIX CHCTEMAX MHpa, B OCHOBHOM
COOTBETCTBYET (DH3HUECKOMY KpHTepHIO IHddepeH-
LIHALHH, BBITEKAIOLEMY H3 CAMOTO XapakTtepa Bewed.
Hekoropble BBl COGCTBEHHOCTH (PH3HUECKH CBA3AHHI
C TeppHTOpHelt TakHM 00pa3oM, UTO HX HeJb3s Mepe-
MelllaTh; 3TO — HeIBHXKHMasi coO6CTBeHHOCTb. Kpome
TOTO, CYILECTBYIOT APYrHe BHAbI COGCTBEHHOCTH, KO-
TOpble MOXHO MepeMelllaTb, H, CJeA0BaTeJNbHO, BbI-
BO3HTb C TEpPPHTOPHH; 3TO — ABHKHMAas co6CcTBEH-
HocTb. OlHAKO MpeACTaBASeTCS KeJaTeJbHbIM SICHO
yKasarb, UTo, NpHHHMasi 3Ty TepMHHoJoruio, Komuc-
CHsl He paTyeT 3a yHHBepCaJbHOe IpHMEHeHHe NpaBo-
BbIX HODM KakoH-JIH60 KOHKPeTHOH CHCTeMbl, 0cobeH-
HO Te€X HOPM, KOTOpble BbITEKAIOT H3 UHCTO PHMCKOIO
npaBa, MOCKOJIbKY, KaKk U B cJyuyae pasjH4yHs MeXAy
MyO6JHYHBIM THTYJOM H YaCTHBIM THTYJOM, He CJeny-
€T CCbLI1aTbCH Ha MOHSITHE BHYTPHUrOCYJapCTBEHHOrO
npaBa B TeX CJyuYasiX, KOrJa TaKOTO [MOHATHS He
CylleCTBYeT BO BCEX OCHOBHbIX NMPaBOBLIX CHCTEMaXx.
TakuM o6pa3om, NMPOBOAHMOE pa3JiHuyHe OTJHYaeTCH
OT YeTKHX IOpHIHYECKHX KaTeropHii, KOTopble MOMKHO
0o6Hapy>XHTb, Hanpumep, Bo ¢dpaHUy3CKOM TMpaBe.
[IpocTo nas uenelt mpaBompeeMcTBa rOCyAapCTBEH-
HOH COGCTBEHHOCTH TEPMHHBI «IABHXKHMOCTb» H «He-
JBHXKHMOCTb» NpeAcTaBJsioTcs 60Jiee NOAXOAALUIHMH
A 0003HAueHHs1 COGCTBEHHOCTH, KOTOpash MOXKeT
ObITh HJH He MOXKeT ObIThb NepeMeleHa.

9) ¥YnomuHanHe 06€HX KAaTeropuil rocyxapCTBEHHOMH
COGCTBEHHOCTH B OTHOLUEHHH <TEePPHUTOPHH» MNpen-
cTaBJsieT coGOH BCEro JHIUb OTPa)eHHe TOTO HCTO-
pHueckKoro ¢akTa, UTO CVBEpPEHHTEeT TOCyAapcTBa
pacnpocTpaHuJcs Ha 3emJio. ToT, KTo o6jafaer 3eM-
Jeil, o6jaagaeT 3KOHOMHUECKOH H TMNOJHTHYECKORN
BJIACTbIO, H 3TOT (aKT 06s3aTeNbHO OKa3bIBAEeT IJy-
60okoe Bo3neiicTBe HAa coBpeMeHHOe mpaBo. CyBepe-
HHTET COBPEMEHHOrO TOCYyAapcTBa OCHOBBIBAeTCS
r71aBHBIM 00pa3oM Ha MaTepHasbHOM 3JleMeHTe —
TeppHTOpHH. [l03TOMY MOXHO CHAesnaTb BbIBOA, UTO
BCEe, YTO HMeeT CBf3b C TEPPHTOpHeH, HEKOTOpbIM
o6pa3oM mpeAcTaBisieT co60H OCHOBY, 6e3 KoTopoi
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rocyaapcTBO He MOXKeT CYLIeCcTBOBATb, He3aBHCHMO
OT ero MoJMTHYEeCKOH HJIM NpaBOBOH CHCTEMBI.

Kpurepuu npunadaexcnocru cobcrgeHHOCTU Teppu-
Topuu

10) IlpaBonpeeMCTBO TroCyJapcTB B OTHOLUIEHHH
rocyfapcTBeHHOH CO6CTBEHHOCTH, He3aBHCHMO OT TH-
na npaBonpeeMcTBa, peryJaHpyeTcsl OAHHM KJIOUYE€BbIM
KpUTEpHeM, MpHMEHReMblM B paMKax pasjena 2
yacTu Il naHHOro npoekra,— KpHTepHeM CBSI3H TaKOH
co6cTBEeHHOCTH ¢ TeppuTopHed. HMcxoas u3 3toro
KpHTepHsl, MOXKHO ChOPMYJIHPOBATb OCHOBHOH MpPHH-
LM, COTJIACHO KOTOPOMY rocyaapcTBeHHasi coGCTBEH-
HOCTb B OCHOBHOM MNepeXOJHT OT roCyAapcTBa-npes-
uIeCTBEHHHKA K TrocynapcTBy-npeeMHHKy. HWmenHo
6snaronapsi NpHMEHEHHIO MaTepHaJbHOrO KpHTEepHH,
TO €CTb KPHTEPHS CBfI3H, CylLeCTBYOLEH MeX Ay Tep-
puTopHell H COGCTBEHHOCTbIO B CHJY XapakTepa HJH
MECTOHAXO0XIeHUS] COGCTBEHHOCTH, MOXHO TOBOPHTb
0 CYLIeCTBOBAaHHH MPHHLHINA Mepexoja rocyaapcT-
BeHHOH co6cTBeHHOCTH. KpoMe Toro, 3a 3THM NMPHHIH-
MOM CTOHT MPHHUHUN aKTHUECKOH XKHU3HECNOCOGHOCTH
TEPPHTOPHH, 3aTpariBaeMoi NpaBoONpeeMCcTBOM rocy-
LapcTB.

11) B OTHOWEHHH HEeIBHXXHMOH TOCYyAapCTBEHHOH
CcO6GCTBEHHOCTH NMPHHUHI CBA3H TaKo# COGCTBEHHOCTH
C TeppHTOpHel HAaXOAHT KOHKpeTHOoe INpPHMeHEeHHe B
CChiJIKE Ha reorpadgHueckoe MOJIOXKEHHE KOHKpPeTHOH
rocynapcTeeHHoll coGeTBeHHOCTH. [losToMy Aast TH-
NOB NpaBONpeeMCTBA, pacCMAaTpUBAEMbIX HalJjexxa-
MM o6pa3oM B pasjieie 2 HacTosilLell YacTH, HopMa,
Kacamolascs nepexona HelBHXXHMOH rocyaapcTBeH-
HOH COGCTBEHHOCTH OT rocyjapcrBa-npejiiecTBeHHH-
Ka K rocynapcTBYy-peeMHHKY, C¢opmMyaHpoBaHa B
nyukre 2 a cratbd 10 1 B nynkre | a ctatbu 11 B cae-
OYIOWHX BblpaKeHHAX:

HeABHXHMAasl rocylapcTBeHHast COGCTBEHHOCTb rocyRapcT-
Ba-npejiUlecTBEHHHKA, HaxoAsimlascad Ha TEPPHUTOPHH, 3a-
TparuBaeMofl MpaBONPEEeMCTBOM TOCYAapCTB, MePEXONHT
K rocyAapcTBY-MpeeMHHKY,

HJIM B HECKOJbKO HHOH ¢dopme B nyHKTe | a cTa-
Ted 13 u 14:

HeIBHKHMAasi TOCYLapcTBeHHAsh COGCTBEHHOCTH rocynap-
CTBAa-NpeAlleCTBEHHHKA NEPEXOAHT K FOCYAAPCTBY-NpEEMHHKY,
Ha TEePPHTOPHHU KOTOPOrC OHa HAXOAMTCS.

CaenyeT cUMTaTh OYeBHIHBIM, UTO B TOM BHIE, B Ka-
KOM OHa mnpHHATa KomuccHell, faHHAsA HopMa, Ka-
camoulasicsl nepexoaa HeJBHXKHMOH rocyaapcTBeHHOH
cOOCTBEHHOCTH, He NMpHMEHSIeTCSl K. TaKOH coOCTBEH-
HOCTH, KOTJa OHa pacrnoJokeHa 3a MnpejenaMHu Tep-
PHTOpPHH, 3arparHieaeMod INpaBOIpPeeMCTBOM TIoOCY-
IapcTB, 32 HcKalou~HHeM, Ge3ycJIOBHO, cayyasi pas-
JIeJIeHHsT TOCylapcTBa, KaK 3TO MOSICHAEGTCH B KOM-
MEHTAPHH K cTaTbe l4.

OcobennocTu, c8A3anHble € OBUNCUMOCTbIO COOCT-
BEHHOCTU

12) B oTHOLIEHHH ABHXKHMOI rocyiapcTBeHHol c06-
CTBEHHOCTH KOHKDeTHble 0COGEeHHOCTH, KOTOphIe CBS-

3aHBl C JBHXXHMBIM XapaKTepOM HJH ABHXXHMOCTbIO
rocysapcTBeHHOH COGCTBEHHOCTH, BbI3bIBAIOT NOMOJ-
HHTEJIbHYI0 TPYLHOCTb B pelleHHH mnpobJjeMbl NpaBo-
npeeMcTBa rocylapCTBeHHOH COOCTBEHHOCTH B 3TOH
obsiactH. [1pex e Bcero TOT ¢akT, UTO COGCTBEHHOCTD
ABJSIETCA JBHXKHMOH H MO3TOMY MOKeT GBITh NepeMe-
uieHa B J060H MOMEHT, MO3BOJSIET Jerko H3MeHHTb
XapakTep KOHTPoJs Haj cobeTBeHHOCTbIO. [To MHeHHIO
Komuccuu, onuH aHb GAaKT HAX0XKAEHHS JBHXKHMOH
CcOGCTBEHHOCTH HAa TEPPHUTODPHH, 3aTpariBaeMoH mnpa-
BOMPEEeMCTBOM rOCyAapcTB, He J0JKeH aBTOMaTHyec-
KH 1aBaTb rocyJapcTBy-NpeeMHUKY npaBo TpeGoBaThb
3Ty COOGCTBEHHOCTb, KaK H OAMH JHLIb $HaAKT HAX0XK-
JleHHs 3ToH CO6CTBEHHOCTH 3a NpeaeaaMH TepPHTOPHH
He J0JDKeH aBTOMaTHYeCKH JaBaTb TlOCyAapCTBY-
npeAlecTBeHHHKY MpaBO CoXpaHATb ee 3a coboi.
YTo6bl rocynapcTBo-NpellecTBEHHHK MOIJIO COXpa-
HHTb, a TroOCyJapCTBO-NIPEEMHHK IOJYUHTb TakKyio
CcOOCTBE@HHOCTb, [OJXKHbI ObITb BBLIMOJHEHBI [pYyrue
YCJIOBHA. DTH YCJOBHS MOryT ObITb CBSI3aHbl C 00-
LIHMH YCJIOBHSIMH, KacCalOLIUMHCA KakK »XH3Heco-
coGHOCTH TEpPHTOPHH, 3aTpariBaeMoll mpaBonpeem-
CTBOM [OCY1apcTB, TakK H KH3HECTNOCOGHOCTH rocy-
napctBa-npeawecTseHHHKa. OHH TECHO CBSI3aHbl ¢
OO HM TPHHIIMIIOM CNIPaBeAJHBOCTH, KOTOPbIi HHUKOT-
Ja HeJb3fl YNYyCKaTb H3 BHAY M KOTOPbIH B Takux
cJyuyasix MpellHCbiBaeT pacnpeaejeHde  coGCT-
BEHHOCTH MeXXAY TOCYAAapCTBOM-TIpEEMHHKOM, HJIH
rocyiapcTBaMH-npeeMHHKaMu, H  TOCYLapCTBOM-
npeilIeCTBEHHUKOM, HJH MeXJAy TrocylapcTBaMu-
npeeMHHKaMH, ecJH HX OoJiee OJHOro, a rocyaapct-
BO-TIpeLIeCTBEHHHK MepecTaeT CyllecTBoBaTh. [ocy-
JapCcTBO-NIpe/lieCTBEHHHK He HOJXKHO 3KCITYaTHpO-
BaTb ABHXXHUMBIH XxapakTep JaHHOH rocyaapcTBeHHOM
COOCTBEHHOCTH Upe3MepHO, TO CThb A0 TAKOH CTeNeHH,
4TO B pe3yJbTare 3TOH SKCIJyaTallHi Ha Te PPHTOPHH,
3aTpardisaeMoil NMpaBoONpeeMCcTBOM TOCYAApCTB, MO-
XKeT NPOH30HTH cepbe3Han [Je30praHu3alus AesTedb-
HOCTH, @ >XH3HeCMOCOOGHOCTb roCyaapCTBa-NMpeeMHHU-
Ka 6yjer noctasJjeHa noj yrposy. [lostomy caenyer
HaNnoMHHUTb O Npeaenax, NPOAHKTOBAHHBIX A06pOH
BOJIeH, KOTOpble F'OCYAapCTBO-NpellecCTBEHHHK He MO-
XeT npecTynaTb, He Hapywasi NMPH 3TOM BaXHOrO
MEXAYHapOAHOro JoJra.

13) Jlio6asi aBHxKHMAs rocyaapcTBeHHasi COGCTBeH-
HOCTb rocyJapcTBa-npealecTBeHHHKA, KOTOpas B MO-
MEHT NpaBOMpeeMcTBa roCyJapcTB CJAY4alHO Haxo-
IMTCS Ha TEPPHTOPHH, 3aTpardBaemoil IpaBolpe-
e€MCTBOM TrOCYAapcTB, He JoJiKHa ipso facto, Hau
UHCTO aBTOMATHYECKH, [E€PeXOAHTb K TOCyAapCTBYy-
NpeeMHHKY. YUeT OMHOrO JHlIb ¢akTOpa MECTOHA-
XOXKJieHHs1 cOGCTBEHHOCTH npeacTaBas 6bl coboil B
onpeJleJIeHHBIX CJAY4asix HapyuleHde NPHHIHKNA cripa-
BeJnHBOCTH. Bosiee Toro, UHCTO cayuafiHoe Haxoxae-
HHe rOCyfapCTBeHHOH cO6CTBEHHOCTH B JAHHOM MecTe
He SIBJsIeTCA €QUHCTBEHHOH NPHUHHOM, MO KOTOPO#H
HeO6XOJHMO TMPOSIBJASITE OCTOPOXKHOCThL IIPH pas3spa-
6oTKe naHHO# HOpMBI. MoryT GbITb laXKe CJyuaH, Kor-
1a ToCylapcTBO-NpeflleCTBeHHHK He cJydailHo, a
npefHaMepeHHO MepeMellaeT JIBHXKHMYIO COGCTBEH-
HOCTb Ha TEPPHTOPHIO, KOTOpast JOJXKHA 3aTeM CTaTh
06 bEKTOM NPAaBONPEEMCTBA rOCYAapCTB, NPHYEM JaH-
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Has COGCTBEHHOCTb JHO0O HHKAaK He CBsi3aHa C 3TOH
Tepputopueii, J1u6o, B JyulleM CJyuae, CBfi3aHa He
TOAbKO € Heti o0nold. B Ttakom caydyae Gbliio Gbl He-
CTpaBelJHBO OCTABJISITh 3TY COGCTBEHHOCTb 338 OOHUM
TOJILKO TOCYAAapCTBOM-NIpeeMHHKOM. MoXHO, HanpH-
Mep, NpeiCcTaBHThb, YTO Ha TepPUTOPHH, 3aTparuBae-
MOH MpaBONpPEEMCTBOM TrOCynapcTB, OCTAJHCh 30J0-
Thle 3amachl HJH 3anacel peAKHX MeTaJJoB,
obecrnieyHBaBIUHe JeHexHoe obpalleHHe BCeH Tep-
PUTOPHH rocylnapcTBa-lipeauiecTBeHHHKa, Ilpeacras-
JAETCST HEMBICAHMBIM, YTOOBl OAHH TOJBKO AaKT
HaxX0X/JeHHsI BCeX 30J0ThIX 3alacoB rocyaapcTaa-
npenliecCTBEHHHKA HAa 3TOH TEepPHTOPHH AaBaJj Tro-
CynapcTBYy-NIpeeMHHKY MNpaBo TpeGoBaTh HX, eCJH
roCynapcTBO-Tpe/illeCTBEHHHK HE CMOIJIO HX BOBpe-
MS1 BBIBE3TH.

14) C ppyro#t cTOpPOHBI, €CjH NPHCYTCTBHE rocyaap-
CTBEHHOH NBHKHMOI COOCTBEHHOCTH Ha TOH TePPHTO-
pHHM, KOTOpas OCTaeTcsi NOJ CYBEPEHHTETOM Trocy-
JapcTBa-npeallecTBEHHHKA [OCJe MPaBoOlpeeMcTBa
roCyAapcTB, ONPaBIbIBAET TY €CTECTBEHHYIO pe3yMn-
IIHIO, UTO 3Ta COGCTBEHHOCTb JOJKHA OCTaThcs COO6-
CTBEHHOCTbIO TOCYAapcTBa-NpelllecTBeHHHKA, Takas
Mpe3yMILHSA NPH Bcell ee eCTECTBEHHOCTH OTHIOAb He
ABASETCH HenpeJoXXHOH. PaKT HaxoxIeHHA cOO6CT-
BEHHOCTH 3a Tpejie/laMH TepPHTOPHH, 3aTparuBaeMon
NpaBoONpeeMCcTBOM TFOCYAapcTB, caM Mo ce6Ge He MO-
JKET CJYXKHTb TOJHBIM OCHOBaHHEM MJISl COXpaHeHHs
Tako# COGCTBEHHOCTH 3a TrOCyJapCcTBOM-IIpejllecT-
BeHHUKOM. EcsiH 3Ta cO6CTBEHHOCTb CBAA3aHa, H Jaxe
He 06513aTe/IbHO B HCKJIOUHTEJbHOM NOPSAKe, ¢ Tep-
puTopHeil, 3aTpariBaeMoi NpaBONPEEMCTBOM ToCy-
NapCTB, MPHHUHM CNpaBelJIHBOCTH H XH3Hecnocol-
HOCTH TeppHTOpPHUH Tpe6GyeT nepefauyH rocCyAapcTBy-
NpeeMHHKY NpaBa Ha 3Ty COGCTBEHHOCTbD.

15) B cBere npuBegeHHbIX Bbille cooGpaxeHHii Ko-
MHCCHSI MPHLLIA K BBIBOLY, YTO B OTHOLIEHHH ABHXH-
Mof1 rocy1apCTBEHHOH COGCTBEHHOCTH NMPHHUHN CBAA3H
TakoH COGCTBEHHOCTH H TEPPHTOPHH He JIOJIXKEH Ha-
XOJHTb KOHKPETHOT O IPHMEHEHHs] B pe3yJibTaTe CChll-
KH Ha reorpadHueckoe MOJIOXKeHHe MAAaHHOH rocy-
JlapCTBeHHOH COGCTBEHHOCTH. YUHTBIBas, Kak 06bsc-
HeHO Bbiiue 197, yTo NpaBoBas HOpMA, PeryJaHpyioLIas
nepexoJ ABHXKHMOH rocy1apcTBeHHOH COGCTBEHHOCTH,
IOJKHA ObITb OCHOBAHA HA NPHHIHUIIE XKH3HECN0oCco0-
HOCTH TEPPHTOPHH H [OJIXKHA NMPHHHMATb BO BHHUMA-
HHe NpHHUHN cnpaBeaJuBocTH, KoMHccus paccmort-
pesa BONPOC O TOM, Kak Bbipa3HTh KPHTEpHH CBA-
3H MEXAY TePPHTOpHEH H COOTBETCTBYIOIEH ABHXKH-
Moil rocynrapctBeHHOil coGcTBeHHocTblo. Ilpeanara-
JIHCb pa3JIHuHble BbIpAXKEHHS, B TOM YHCJE «COOCT-
BEHHOCTb, o6Jajamllasi NPsAMOH H HeoOXOAHMO
CBA3bIO» MeXAY COGCTBEHHOCTbIO H TePPHTOpHeH,
«COGCTBEHHOCTDb, OTHOCAINASACH K CYBEPEHHTETY Hal
TEPPHTOPHEH» H «COGCTBEHHOCTb, HEOGXOAHMAs IJs
OCYIUECTBJIEHHS CYBEPEHHTETAa Hal TeppHTOpHeH»,
OTBeprHyB BCe 3TH BHIPAXXEHHSI KaK HEJOCTATOUHO
siciple, KoMHccHst mnpHHANa ¢opMmyay «coGCTBeH-
HOCTb.., CBAI3aHHAA C J[eSITEJbHOCTbIO rOCyAapcTBa-
npenlIecCTBEHHHKA B OTHOLUEHHH TEPPHTOPHH, 3aTpa-
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rHBaeMoH NMpaBONMpeeMCTBOM rocyaapcts». Ilostomy
A5l THIOB NpaBONpPeeMCTBA, HaAJleXalluM o6pa3om
paccmarpuBaeMbix B pasgene 2 dactu Il npoekrta,
HOpMa, Kacaiollascs nepexojfa ABHXHMOH rocyaap-
CTBEHHOH COGCTBEHHOCTH OT rocyAapcTBa-NpellecT-
BEHHHKA K roCyAapCTBY-NpeeMHHKY, CHOpMYJIHpPOBa-
Ha B CJEAYIOIUHX BbIPAXKEHHSIX, HCMOJb30BAHHLIX B
OCHOBHOM B nyHKTax 2 b crarbu 10, 1 b cTtatbu 11,
I & cratbu 13 u 1 ¢ craten 14:

JBuxumasn rocyjapcTBeHHasi COGCTBEHHOCTb roCyfapcTBa-
npeillecTBeHHHKA, CBsi3aHHaa ¢ AeATeJbHOCTBIO TrocyRap-
cTBa-NpeflIeCTBEHHHKA B OTHOLIEHHH TEPPHTOPHH [TeppHTO-
pHii], 3atparnBaeMoil [3aTparuBaeMbix] NpaBONpeeMCTBOM
rocyfapcTB, NEePeXoAHT K TOCYNapCTBY-MIpeeMHHKY.

IIpunyun cnpasgedausoctu

16) Kak ykaszaHo Bbiwe % npunuun cnpasemu-
BOCTH SIBJSIETCA OJIHHM H3 I[PHHLHIOB, JeXallHX
B OCHOBE HOPMBbI, Kacalolleics nepexona IBHXKHMOMN
rocyaapcTBeHHOH COGCTBEHHOCTH OT TrOCYAapcTBa-
npelleCTBEHHHKA K rOCylapcTBY-NMpeeMHHKY, Koraa
Takasi cO6CTBEHHOCTD CBSI3aHA C JeATeJbHOCTBIO Tep-
BOTO B OTHOLIEHHH TEPPHTOPHH, 3aTparHiBaeMoi npa-
BOMpeeMCTBOM rocyiapcTB. B 3TOM KOHTeKcTe MpHH-
ILHIl CMPaBeJJHBOCTH, XOTA H SIBJSAETCA BaXKHBIM, He
3aHHMaeT Belylllero MecTa, MOCKOJbKY TOrAa 3Ta
HOpMa UEeJHKOM Oblna Obl CBeeHa K HOpMe CHpa-
BeLJIMBOCTH. B npesese nanHas HopMa npuseJsa 6bl K
Helesecoo6pasHOCTH JI0GOH MNOMBITKH KOAH(HKA-
u¥d, M norpe6oBasach Obl BCero JHIUb OXHA
cTaThsl, NPOBO3IJallapIlLas, 4YTO NPaBHJIO CnpaBel-
JIHBO'O pacrnpejesieHHsl COGCTBEHHOCTH JOJXKHO NpH-
MEHATbCA BO BCEX CAy4asix MpaBolIpeeMcTBa B OTHO-
LleHHH JIBHXXHMOH rocylapcTBeHHOH COGCTBEHHOCTH.
Henb3si cnpaBelIMBOCTH OTBOAMThL TIJIABHYIO pOJIb,
TIOCKOJIBKY TakXe CYLIleCTBYeT MaTepHaJbHBIH KpHTe-
pHii, Kacawoumiica CBAI3H COGCTBEHHOCTH C JlesiTesb-
HOCTBIO TOCyAapcTBa-NpeJllecTBEHHHKAa Ha JaHHOMH
TeppHTOpPHH. B nefdcTBHTENbHOCTH, NPHHLHIN crpa-
BeJJIHBOCTH SIBJSIeTCS IJ1aBHbIM 06pa3oM «bajaHCH-
PYIOLUHM» 3JIeMEHTOM, KOPPEKTHPYIOIIHM (GaKTOpPOM,
NPH3BAHHBIM COXPAHHTb «Pa3yMHOCTb» CBfI3H MEXIY
JBHXXHMOH rocyaapcTBeHHOH COGCTBEHHOCTBIO H 1aH-
HOH TeppuTopHell. CHpaBedHBOCTb [JaeT BO3MOX-
HOCTb TOJIKOBATb KOHLEMUHIO «CO6CTBEHHOCTH..,
CBFI3aHHOH ¢ JesITeJbHOCTBIO TrOCYAapcTBa-Npes-
1IeCTBEHHHKA B OTHOLLUEHHH TEPPUTOPHH...» GoJee pa-
3YMHO H TpHIaBaTb el TpHeMJeMOe 3HauyeHHe.

17) Onnako NpHHUHI cOpaBefJIMBOCTH NMPH3BaH Hr-
patb 6oJiee BAXKHYIO POJIb 110 OTHOLUEHHIO K HOpMaM,
YCTAHOBJIEHHBIM [JIfI HEKOTOPHIX KOHKPeTHBIX THIIOB
npaBorpeeMcTBa, Kacaiollerocsi Mepexofa OT rocy-
JapcTBa-npejlleCTBEHHHKAa K TOCylapcTBY-NpeeM-
HHKY HJIH K TOCyAapcTBaM-IIpeeMHHUKAM IBHKHMONH
rocyRapcTBEHHOH cOGCTBEHHOCTH, IOMHMO TOH, KOTO-
pasi cBfi3aHa C J€fITeJbHOCTBIO NMEPBOro rocylapcraa
B OTHOLUEHHH TEPPHTOPHH, 3aTparHBaeMoH NpaBo-
npeeMCTBOM rocyaapcts. B ciyuae HoBoro He3aBH-
CHMOrO rocCy/JapcTBa, €CJiH 3aBHCHMasi TEPPHTOPHS

108 Tlyuktw 12 1 15 atoro komMMenTapus.
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NpPHHHMAaNa y4yacTHe B 0O6pPa3OBaHHH TaKoH coG6CT-
BEHHOCTH, TO OHa MEPEXOJHT K rocynapcTBY-NpeeM-
HHKY B Jl0Jle, COOTBETCTBYIOILeH YUacCTHIO 3aBHCHMOM
tepputopuu (nyHkt 1 ¢ crateu 11). B cayuae otpe-
JEHHS1 4acTH HJH uyacTedl TEPPHUTOPHH rocyiapcTBa
HWJIH pa3fieJIeHUs1 TOCYAApcTBa Takas cOGCTBEHHOCTH
MepPeXOHT K TOCYAapCTBY-NIPEEMHHKY HJIH FOCYAAPCT-
BAM-NpeeMHHKaM B clpaBeAauBod aose (myHKT 1 ¢
cratbH 13 ¥ nyukt 1 d craten 14).

18) B cayuae pasjesieHHS TOCYAapCTBa HNPUHLHI
CIPaBeNJHBOCTH JIEXKHT B OCHOBE HOPMHI, Kacaiollei-
Cs Nepexofa HeNBHXXHMOH rocyaapcTBeHHOI co6ceT-
BEHHOCTH TOCYyAapcTBa-npealieCTBeHHHKA, HaXOMs-
wefica 3a npeaenaMu €ro TEPPUTOPHH, K OJHOMY
H3 TOCYAApCTB-NPEEMHHKOB, TOCKOJBKY OH Tpe6yeT
TOro, YTo6bl ApPyrue rocyaapcTBa-NpPeeMHHKH MOJY-
© YMJAM CHOPaBEJIMBYIO KOMIMeHcaluio (nyHkt 1 b
crathd 14).

19) HakoHel, B cayyasix OTJeJIeHHs YacTH HJIM 4ac-
TE€H TEPPHTOPHH TrOCYAApCTBA H pasjesieHHsl TOCy-
JlapcTBa, HOPMBI, Kacalolecs nepexoaa Kak QBHKH-
MOH, Tak MU HeJBHXKHMOH rocynapcTBeHHOH cCOGCT-
BEHHOCTH, He npeipelIaloT BONpoca O ClpaBeiJH-
BOH KOMIIEHCAlUHH, KOTOPBIH MOJXeT BO3HHUKHYTbH B
pe3ysabTaTe mnpaBONpeeMcTBa rocynapcts (NMyHKT 3
cTatbd 13 M nyHKT 2 craTbH 14).

20) CoraacHo llapaio ne Bucwepy noa npuHuunom
CNpaBe/IHBOCTH MNOJPA3yMeBAETCH <«HCTOUHHK He-
3aBHCHMOro M aBTOHOMHoro mpasa» !'%9, Coraacho
OJHOH H3 pesosiouuii MHCTHTYTAa MeXAYyHapoaHOro
npasa:

1. ...CnpaBeasnBOCTb OGBIYHO MPHCYILA Pa3yMHOMY OCY-
IleCTBJEHHIO MpaBa...;

2. MeX1yHapoAHblH CyAbfl... MOXKeT DYKOBOACTBOBATbCS
CIpaBelJIHBOCTBbIO MPH BbIHECEHHH CBOEro MpHroBopa, He
6yAyuH CBSI3aHHBIM JeHCTBYIOULHM INpPaBOM, JHWb €CAH Ha
TO JAaHO SsICHOE KM 4YeTKO Bbipa)KeHHOe CcorJacHe Bcex
cTopon 110,

B cootBetcTBHH ¢ myHKTOM 2 cTtaTbi 38 cBoero Cra-
Tyra, MexaynapoaHeiit Cya MOXeT paspeluath je-
Jo ex aequo et bono, TonbKO ecau Ha 3TO AaHO
cOrjiacHe CTOpPOH.

21) HazsectHo, yto Cyny NpHIJIOCH CTOJKHYThCS C
sToii npo6aemoii. B cBf3u ¢ nenoM O kowTurnenraas-
HoM weabge Ceseproe0 MOPA OH IONBITANCHA ycTa-
HOBHTb pasJiHuHe MeXIy cnpasedausocTsio, C OTHOH
CTOPOHBI, H CnpagedAussiMi nNpuHyunamu — ¢ Apy-
roii. K Hemy ob6parunacs PeneparusHas PecnyGan-
Ka I'epmaHuu B CBA3H C OMpeleJleHHEM KOHTHHEH-
TaJbHOro wWeabda ¢ NpocbOOH OTKIOHHTB «MeTOon
PaBEHCTBA pacCTOsIHHiI», KOTODBIH, 10 ee MHEHHIO,
«He BEJeT K paBHOMY pacnpefenenHio». OHa npocHsaa
Cyn caenath CChLIKY Ha INOHATHE CNpaBelHBOCTH,
NPHAEPIKHBAACh «MPHHIHNA, COTJAcHO KOTOPOMY
Kaxkgoe npHGpeXHoe rocylapcTBO HMeeT NpaBoO Ha

19 Annuaire de [’Institut de droit international, 1934
(Brussels), vol. 38, p. 239.

10 Annuaire de U’Institut de droit international, 1937
(Brussels), vol. 40, p. 271.

CHpaBe[IHBYI0O M paBHylo Hoaio» !!!, deneparusHas
Pecny6anka 'epManuu, pasyMmeercs, npoBoansa pas-
JHUHe MeXIy (HaKTOM BbIHECEHHS DeLUeHHS N0 Oeay
ex aequo et bono, YTo BO3MOXKHO JHUIL NMpPH SICHO
BLIPAXKEHHOM COFJIACHH CTOPOH, H (PaKTOM CCBLIIKH Ha
cnpasedausocTs B KauecTBe OOILIEro NMPHHUHKNA mpa-
Ba. B cBoeM pemenuu Cyn ykasaJj, 4To B pacCMaTpH-
BaeMbIX HM JeJiaX MeXAYHapOJHOe NPaBO OTCHLIAeT
K CrnpaBei/IHBbIM TNPHHUUNAM, KOTOPBIMH CTOPOHHI
JLOJI2KHBI PYKOBOACTBOBATBHCSA B CBOHX MOCJELYIOLIHX
neperoBopax.

22) Kak 3asBun Cyan,

...peub HEET He O IPOCTOM NPHMeHeHHH CIIpaBeaJHBOCTH
KaK abCTPaKTHOTO MOHATHA MPaBOCYAHS, 8 O NPHMEeHeHHH
npaea, mnpelycMaTPHBAIOLlero MPHMEHEHHe CHPaBeNJHBBIX
NPHHLHIOB, B COOTBETCTBHH C HIEsIMH, KOTOpHE Bceraa
BIOXHOBJSIY Pa3BUTHE NPaBOBOrO PEXUMA PACCMATPABAEMO-
r0 KOHTHHeHTaJbHOro meJbda 12,

ITo muenuio Cyna, «crnpaBeiJiHBbie NPHHIHIBIY FB-
JISIIOTCSA «[OAJHHHBIMH HOPMaMH NPaBa», OCHOBAHHBI-
MH Ha «BecbMa OOIUHX KOHUENLHMAX MPABOCYAHA H
no6pocoBecTHOCTH» 3. DTH «cnpaBensiuBbie MpHH-
IHIIBI» OTJIHYHBI OT <CIPAaBeJJHBOCTH», OMNpeNeJieH-
HOH <«KaK BbipakeHHe aGCTPAKTHOTO MPaBOCYAHA>.
Pemenus cyna

JOJIXKHBl GBITH, MO OMNpeJeJIeHHIO, NMPaBHJABHLIMH H, CJeN0Ba-
TeJbHO, B 3TOM CMbicje cnpaBeasuBuiMH. Tem He Menee,
Korja pedb HAeT O Cyle, KOTOPhIH OCYILeCTBJsIeT NpaBoOCyaHe
HJH TOJIKyeT npaBo, MOApasyMeBaeTcs 06’beKTHBHOE OnpaBia-
HHE €ro pelIeHHH, NMPHHATHX He B OTPHLIBE OT HOPM, a CoO-
[JIaCHO HOpPMaM, H B 3TOH 06JAacTH HMEHHO CaMoO NpaBo
AHKTyeT NPHMEHeHHe CNpPaBelJHBHIX MPHHUHMOB ! 14,

23) Ilyukter 92 u 93 pewenusa Cyma J0CTaTOUHO
XOpOLIO YKa3biBAlOT HampaBJieHHe, KOTOPOMY HyX-
HO CJIeIOBATh, NMPHMEHAS NPHHIHN COPaBEIJIHBOCTH:

...YTBepx/JeHue, YTO JaHHOE OMNpejJesieHHe JHOJIKHO ObIThb
CNpaBelJIHBLIM, SIBJASETCA TDIOH3MOM; mNpo6jieMa, TJaBHBIM
0o6pa3oM, 3ak/Jio4aeTcsi B TOM, uTOObH HaHTH CpeACTBa, ¢
NOMOLILBIO KOTOPBIX MOXXHO GBLJIO OCYILECTBHTH JAEJHMHTAUHIO
TakHM 06pa3oM, 4TOOb OHa GblJa MPH3HAHA CIpaBelJHBOM...
Bbiio 6bi... HEAOCTATOYHO OFPAHHUKBATLCH NPABHIOM Chpa-
BEAJIHBOCTH, He YTOUHsSSl KAKHM-JHG60 06pasoM BO3MOXHOCTH
ero NpHMeHeHHs B JAHHOM cJayuae...

B nelicTBHTENbHOCTH HeT HHKAKHX OrpaHHYeHH# IOpHAHYeE-
CKOro XapaKTepa B OTHOLIEHHH COOGpaKeHHH, KOTOpbHe MOTYT
6LITb HCNOJb30BaHBl FOCYJAapCTBOM C LeJbi0 YAOCTOBEPHTbCHA
B TOM, YTO OHH MPHMEHSIOT CNpaBelJIHBbE NIPOUEAYPH, U ITOT
pe3yabTar wauie scezo OOCTUZAETCA UMEHHO B368EUIUBAHUEM
8cex Takux coobpaxcenuil, a He BLIOOPOM KaKoro-iH6Go OAHOro
H3 HHX B ylep6 BceM OCTaJbHHM. YeJbHbIH BeC passHyHBIX
CcoOGpaKeHHil, ecTecTB8eHHO, MEHAETCA 8 3ABUCUMOCTU OT
obcroareavcts xKamdozo ordesbrozo caydan '15,

24) YuurbiBas TpakToBKy CynOM KOHUENUHH cIpa-
BeJJIHBOCTH, KaK 3TO OMUCAHO B MPEABIAYLIHX TYHK-
Tax, KoMuccus xotena 6bl NOAUYEPKHYTD, YTO, HOMHMO
TOro, YTO CNPABENJHBOCTb ABJAETCA JOMNOJHHTEJb-
HBIM 3JIeMEHTOM Ha TPOTSI)KEHHH BCEro IMPOeKTa, B
HACTOsILIEM pasfiesie OHA TAKXKE HCIOJb30BaHA Kak

MNorth Sea Continental Shelf, Judgement, I.C.J. Re-
ports 1969, p. 9.

U2 fpid., p. 47.
U3 fbid., p. 46.
4 Ibid., p. 48.
us Jpid., p. 50.
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4acTb MaTEePHAJBLHOrO COAepKAaHUs KOHKPETHBLIX IMO-
JIOXKEHHH, B OTJIHUHE OT €e HCINOJb30BaAHHS B KauecTse
3KBHMBAJIEHTA MOHATHS CNpPaBelJHBOCTH B Mnpouenype
ex aequo et bono, k kotopoii Cyn Moxer npuberarb
JIHUIb B TOM cJyuade, KOrla Ha TO AAHO KOHKpeTHOe
corjlacue 3aHHTepPeCOBAHHBIX CTOPOH.

Cmamos 10. Tpanucdhepm uwacmu
meppumopunu 20cyoapcmsa

1. Koraa yactb TeppHTOpHMH rocygapcrsa nepe-
JaeTcs 3THM TrOCYAapcTBOM [PYroMy rocyiaapcrsy,
nepexox rocyaapcTBEHHOH COGCTBEHHOCTH roCy-
JAapCcTBa-NpeJIeCTBEHHHKA K TOCYIApCTBY-NpeeM-
HHKY PeryjiupyeTcsl COrJalieHHeM MexXAay rocyaap-
CTBOM-TNPEAIIECTBEHHHKOM H rOCyAapCTBOM-NpeeM-
HHKOM.

2. B cayyae OTCYTCTBHA COIJIALIEHHA:

a) HeARHXKHMAasl TOCyAapCcTBeHHas COOCTBEHHOCTD
rocyaapcrBa-npeAlecTREHHHKA, HaXoAslascs Ha
TEPPHTOPHH, 3aTPaArvBaemMoil NPaABONPEeMCTBOM roO-
CyAapcTB, MePEeXOIHT K TFOCyAapcTBY-NpeeMHHKY;

b) npHKHMas rocyaapcTBeHHass co6CTBEHHOCTb
rocyaapcTea-npelleCTEEHHHKA, CBSI3aHHasl ¢ Jes-
TEeJbHOCTBIO TOCYAapCTBA-MpeJUIeCTREHHHKa B OT-
HOIIEHHH TEPPHTOPHH, 3aTparHBaeMoil npasonpeem-
CTBOM TOCYJapcTB, NePeXoIHT K TrocylapcrBy-
NpeeMHHKY.

Kommenrapuii

1) Kak ykasano Bwiwe '8, Komuccusi, pa3pabarthbi-
Bas CBOU OKoHuaTeNbHbIH npoekT 1974 rojaa o npaso-
IpeeMCTBE FOCYAAPCTB B OTHOLIEHHH JOFOBOPOB, NMPH-
11J1a K BBIBOAY O TOM, UTO JJA LeJeH KoaudHKaLHH
COBPEMEHHOTO NpaBa, Kacalollerocst 3Toi TeMbl, CJy-
yaH NPaBONpeeMCTBa roCyqapcTB AOCTAaTOYHO pas-
6UTb HA TPH LIMPOKHE KATETOPHU: @) INpPaBONpeeMCT-
BO TrOCYAapcTB B OTHOLIEHHH YacTH TePPHUTOPHH;
b) HOBble He3aBHCHMble rocynapcTsa; ¢) obbeaHHe-
HHe W pasjeJieHHe rocyaapcts. B npoekre 1974 roaa
NpaBoNpeeMCcTBO B OTHOLIEHHH YaCTH TepPPHTOPHH
paccMaTpHBasoch B cTaTbe 14, BcTynuTenbHas dpa-
3a KOTOPOH IJaCHT:

Korma uacTb TeppHTOPHH TrOCYRapcTBa HJH Kakas-JHGo
TepPpPHTOpPHUS, He SBJSIOIASACH 4YacThlo TEPPHTOPHH rocyaap-
CTBa, 3a MEXAYHapoJHbE OTHOMIEHHS KOTOpOA 3TO rocy-
JapCTBO HECeT OTBETCTBEHHOCTb, CTAHOBHTCA 4acCThlO TEPPH-
TOpHH APYroro rocyaapcraa.

Kak 6blJ10 Tak»Ke yKa3aHo Bbilie ''7, mpuHHmasi mnpe-
JABIAYIIHH TEKCT AJISI THIIA NpaBONpeeMCcTBa, 0Xapak-
TEePH30BAHHOrO KaK <«IpaBONpPeeMCTBO TOCYdapcTB
B OTHOIUEHHH 4YacCTH TeppuTopHH», Komuccusa noba-
BHJA CJyyall HecaMOyNpaBisiiolleifics TepPpUTOPHH,
KOTOpasi AOCTHraeT AeKOJOHH3AUHH MyTeM IPHCOEIH-
HEHHS] K TOCYAapCTBY, HHOMY, 4eM KOJOHHAJbHOe
rocyiapcTBO, K CJy4aml YacTH TEPPHTOPHH paHee
CYLIEeCTBOBaBIIEr0 FOCY1apCTBa, KOTOPOE CTAHOBUTCS

176 BpoAHBII KOMMEeHTApHA K pasfiedy 2, myHKTH 2 H 3.
17 Tam xe, myHKT 2.

4acTblo TEPPHTOPHH APYyroro rocyaapcrsa. Komuccus
CUHTAJa, YTO A/ LeJel npaBonpeeMcTBa rocyaapcTs
B OTHOIUEHHH JOTOBOPOB 3TH ABA CJyuasi MOTYT ObIThb
paccMOTPeHbl BMeCTE€ B OJHOM H TOM Xe IMO0JOoXKe-
HHH, MOCKOJIbKY K HUM OGOHM NPHMEHHM ORHMH H TOT
e NPHHUMN, a HMEeHHO, TPHHUHI <MOABHXKHBIX JHO-
FOBOPHBIX TDaHHI»,

2) CoBeplLieHHO yHHKaJbHBII Xapakrep «IpaBorpe-
€MCTBa FOCYAApCTB B OTHOLUEHHH YACTH TEPPHTOPHH»
Mo CpaBHEHHIO ¢ APYTHMH THNAMH INpaBONpeeMCTBa
BBI3bIBAET TPYAHOCTH B KOHTEKCTE TEMbI O NpaBompe-
eMCTBe rocynapcTB B Apyrux o6jaactsx, IOMHMO JO-
ropopoB. McnpaBjeHHe rpaHul, KOTOpPOe Camo Mo
cebe Bbi3biBaeT MNpoGJeMbl «IPaBONPeeMCTBA ToOCy-
JHapcTB B OTHOLIEHHH 4YacTH TEPPHTOPHH», MOXeT
B HEKOTODLIX CJY4asX 3aTparuBaTh BCEro JHIUb He-
CKOJIbKO He3aceJIeHHBIX HJIH cnabo3acesleHHbIX aKpoB
TEPPHTOPHH, HO B CJydyae HEKOTOPBLIX TOCYHApCTB
O0XBaTbiBaeT MUJJIMOHBI KBaJpaTHLIX MHJb H 3acelieHa
MHJUIHOHaMH XHuTened. BecbMa Maslo BeposiTHO, 4TO
3aTparvBamplllee HECKOJbKO He3acejIeHHbIX aKpoB
3eMJIM HCIIpaBJieHHe TpaHHl, noaobHoe TOMY, KOTO-
poe naJio BO3MOXKHOCTL IlIBelinapuu pacliupUThb XKe-
HeBCKHH asponopT KyaHTpeH 3a cueT TeppHUTOPHH,
panee npuHaanexaumell dpaHuuH, npuBegeT K BO3-
HHKHOBEHHIO Npo6JieM B OTHOLUIEHHH TaKoH rocynap-
CTBeHHOH COGCTBEHHOCTH, Kak, Hamnpumep, BajwoTa,
Ka3Ha H rocynapctBeHHble ¢oHAbl. ChaexyeT Takxe
YUHTBIBATh TOT ()aKT, YTO He3HauYHTeJbHble HCIpaB-
JIeHHs TPaHULL ABJSIIOTCS O6BEKTOM COrJialleHH i Mex-
Ly 3aUHTEpPecOBAHHBIMH rOCylapCTBaMH, peryaHpyio-
LIHX BCe NOocJeAyIollHe BONPOCH, KOTOpPble BO3HHKAOT
MeXJy rocyaapcTBOM-Npe/llieCTBEHHHKOM, Nepelaio-
IHM TEPPUTOPHIO, H TOCYAapPCTBOM-NIpeeMHHKOM, KO-
TOPOMY OHa nepejaeTcsi; NPH 3TOM HET HeOGXOIH-
MOCTH KOHCYJbTHPOBATbCA € HaceJleHHeM, He3a-
BHCHMO OT TOTO, CyLIeCTBYeT OHO HJH HeT. OaHako,
XOTsl H BEpPHO, 4YTO <«NpaBONPEeMCTBO TOCYAapcTB
B OTHOIUIEHHH YacTH TePPHTOPHH» OXBAaTHIBAET CJy-
4yaff HEe3HAUYHTEJbHOrO HCIpPAaBJEHHSI rpaHHl, KOTO-
pBIf, CBepx TOro, 3aTpardBaeTcsl corJalleHHeM,
npelycMaTpHBalOLIHM ofliee yperyaipoBaHHe Bcex
CBSI3aHHBIX C 3THM IIpo6JeM, H 4TO HPH 3TOM He
BO3HHKAaeT HeO6XOAHMOCTH KOHCYJbTHPOBATHCS € Ha-
ceJIeHHEM, TeM He MeHee — 3TO (aKT, UTO AAHHBIHA
THIT NPaBONpeeMCTBA rOCyJdpcTB TaKXKe BKJIOYAeT
cJyuaH, 3aTparHBalolilie TEPPHTOPHH H yYacTKH 3eM-
JIH, KOTOpble MOTYT ObITb MJOTHO HaceJeHbl. B 3THx
cayuyasix mpo6JieMbl Nepexofa TaKOH rocyldapcTBeH-
HOH cOOCTBeHHOCTH, KaK BaJioTa, Ka3Ha H rocyaap-
cTBeHHble (DOHABI, ACHCTBHUTENBHO BO3HHKAIOT H Ha
CaMOM Jlefie HOCSIT BecbMa cepbe3Hbl XapakTtep.

3) WmeHnno 3TO moJioxKeHHe — TO eCTb TOT QaKT, uTo
pafoH, 3aTparHBaeMblii TeppHUTOpHAJIbHbBIM H3MeHe-
HHEM, MOXeT ObITb 3acesieH BeCbMa IIOTHO HJH 3a-
CejieH COBCeM MaJo — ofycJaBJHBaeT JBOHCTBEH-
HOCTb, YHHKAJIbHOCTb MOJIOXKEHHS H, CJef0BaTebHO,
TPYAHOCTb KOHKPETHOro CJy4asi <«MnpaBoNpeeMcTBa
rocyapcTB B OTHOIUEHHH YaCTH TEPPHTOPHHU» B KOH-
TEKCTe IpaBonpeeMcTBa rOCy1apcTB B APYyrux obaac-
TsX, TIOMUMO JA0TOBOpOB. Kopoue rosops, pasMephl
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npoGJieM, CBSI3aHHBIX ¢ Nepelaueil rocyjapcTBEHHOMH
CO6CTBEHHOCTH, KONEOJI0TCS He TOJbKO B 3aBHCHMOC-
TH OT pa3MepoB NepelaBaeMoil TEPPUTOPHH, HO IJ1aB-
HbIM 006pa3oM B pe3yJabTaTe HAaJHYHA WIH OTCYTCT-
BHS HeOGXOJHMOCTH KOHCYJbTHPOBATbCS € HaceJe-
HHEM JaHHOH TeppHTOpHH. DTH npoGJjeMbl Hempe-
MEHHO BO3HHKAIOT B KaxKJOM cJyuyae, OJHAKO sIBJS-
10TCs1 GoJiee OLLYTHMBIMH H 60J1e€ IPKO BblpaKeHHbIMH
B TeX cJydasx, Korja paioH nepesaBaeMoil TeppHTO-
pHH siBJsieTcs 6OJBIIUM H MJIOTHO 3aceJeHHbIM. JTa
HenpeJioxKHasi peasbHOCTb sIBJASIETCS NPOCTHIM OTpa-
JKeHHeM sIBJIeHHsl 3aMeHbl CyBepeHHTeTa Haj CooT-
BETCTBYIOILEH TePPHTOPHEH, SIBJCHHS, KOTOPOE HEeH3-
6e>KHO Bbipa)kaeTcsl B pacnpocCTPaHeHHH NpPaBOBOTO
nopsiJiKa rocynapcTsa-npeeMHHKa Ha 3Ty TEPPHTOPHIO
H, cJeloBaTe/]IbHO, B 3aMeHe, HanpHMep, JNeHeXHbIX
3HAKOB, HaXoAAUHUXCA B o6palleHnH. JleHbIH B 0CO-
6eHHOCTH AIBJASIIOTCS KpaiiHe BaXHO# rocynapcTBeH-
HOH CO6CTBEHHOCTBHIO, BbIpaXKeHHeM BhICILEero npasa
rocyiapcrBa, a TakXKe IpOsIBJEHHEM ero CyBepeHH-
TeTa.

4) Cnenyer n06aBHTb, UTO CJyYaH <«NpaBolpeeM-
CTBa B OTHOWIEHHH YaCTH TEPPHTOPHH» He Bceria
COMPOBOXKJAIOTCA 3aKJAOUEHHeM COlJalleHHl, Cy-
LIeCTBOBAHHE KOTOPbIX 00DbsACHANO G6bl MOpHAaHHE
OCTaTOYHOTO XapaKkTepa HOpMaM, KoTopble G6yayT
chopmyaupoBaHsl AJAS  peryJHpOBaHUsI [Mpasolpe-
€MCTBa rocyiapcTB B OTHOLUGHHH TOCYNapCTBEHHOH
cob6cTBeHHOCTH. Bosiee Toro, HMeHHO B Tex cayuasix,
KOrja IJIOTHO 3acejleHHasl 4acTb TePPUTOPHH OJHO-
ro rocyaapcTBa NepexoiHT K APYroMy rocyaapcTBy,
TO €CTb KakK pa3 B Tex cJyyasix, Korga npobJemel
B OTHOLUEHHUH TAKOH roCyAapCTBEHHOH coGcTBEHHOC-
TH, KaK JeHblH, Ka3Ha H rocyaapcTBexHble (OHAbI,
BO3HHKAIOT B 6oJbllleM Maciutabe, corjalueHuii o6
yperyaupoBaHHH 3THX MpPOOGJEM MOXKET H He OhiTh.
dtor cayuail He siBJsieTcsi TeopeTHuecKuMm. [Tomumo
Jo6bIX BOHH M J1060#f aHHEKCHH TEPPHTOPHH C
NOMOILBIO CHJbI, KOTOpble 3anpelleHbl B COBpPEeMeH-
HOM MeXAYHapOJHOM MpaBe, MOXHO NpeaAyCMOTpeThb
caydyail oTaesNeHHs1 4acTH TEPPHTOPHH OIHOrO Tocy-
JapcTBa H ee NPHCOEAHHEHHS] K NIPYyroMy rocyaap-
CTBY B pe3yjbTare npoBeieHHs pedepeHAyMa O
caMoonpejeseHHH HJH XKe clydyall OTJe/NeHHs] 4acTH
HaceJeHHs] OJHOro TrOCYAApcTBa M NMepefayd TeppH-
TOPHH, Ha KOTOPOH MpOXHBAJO 3TO HaceleHue,
Apyromy rocyaapcTtBy. B 3THX yc/OBHSIX He Bcer-
Ila MOXHO HaJesITbCsl Ha 3aKJloueHHe COIJauleHHs
MeXIy TrocyaapCcTBOM-npeilleCTBEHHHKOM H Tocy-
0apCTBOM-NPEEMHHKOM, TJaBHbBIM 06pa3oM BcJeln-
CTBHE HCKJIOUHTEJNbHO Cepbe3HblX MOJHTHYECKHX
006CTORATENbCTB, KOTOPblE MOTYT COMPOBOXAATb 3ITH
onepauqy no nepepaue.

5) HiMenHo B cBeTe BbllleNpHBENEHHHIX coobpaxke-
HHii KoMuccuss mocTaHoBHJA, UYTO AN leJell KOOH-
$HUKalLHY HOPM MeXXAYHapOAHOro NpaBa, OTHOCHALLHX-
Csl K npaBonpeeMcTBY rocynapcTB B Apyrux obJac-
TSIX, IOMUMO JOTOBOPOB, H B UaCTHOCTH B OTHOILUEHHH
rocyiapcTBeHHOH COOCTBEHHOCTH, B HacTofAlleM
NpoeKTe leJecoo6pasHo  pas3yiHyaTh M OT/HAeNbHO
paccMaTpuBaThb TpPH cJiyuas, KOTOpble OXBaTblBAlOT-
C OAHUM H TeM e [O0JOXKEeHHeM, COIepKallUMCH

B crarbe 14 npoekra 1974 roja o npasonpeeMcTse
B OTHOUIEHHH AoroBopoB: 1) cayuail, Korga vactb
TEPPUTOPHH TOCYIApPCTBA MepefaeTcsl 3THM rocyaap-
CTBOM JPyroMy TrocydapcTBYy, 4TO NpeAcTaBJisier
npeaAMeT paccMOTpPeHHsl HAcTosleH cTaTbH; 2) cay-
yaf, KOria 4acTb TEPPHTOPHH OTHeNsieTcsl OT TIo-
cynapcTBa H OGbeJMHSAETCA C APYTHM TOCYJapCTBOM,
uyTO MpeiacTaBjsieT NpeaMeT PAacCMOTpPeHHsl NYHKra 2
ctatbi 13 (OTneneHne yacTH HJAH vacTed TeppH-
TOPHH rocyaapctBa); M 3) cJayuyail, Koraa 3aBHCH-
Masi TEepPHTOPHSl CTAHOBHTCA YacTbl0 TEPPHUTOPHH
rocyfapcTBa, HHOTO, YeM FocyAapcTBO, KOTOpPOE ocCy-
IECTBJSIO OTBETCTBEHHOCTb 32 €€ MeXAyHapoaHbie
OTHOILEHHSl, YTO MpeACTaB/AsieT NpeiMeT paccMoTpe-
HHs nyHkta 3 cratbd 11 (HoBoe HnesaBucHMmoe ro-
CyLapcTBO).

6) Takum oGpasoM, cratbsi 10 orpaHHueHa cayuasi-
MH Mepelaul 4acTH TEPPHTOPHH rocynapcTsa Apyro-
My rocyapapctBy. CjoBo «TpaHcdepT» B 3arojioBke
CTaTbH H CJOBO «NepejaeTcA» B nyHkTe | HMEOT
LeJbl0 TOUHO yKa3aTb cepy NMpHMeHEHHS NoJoXKe-
nuit cratbd 10. TlpenycmatpuBaemble cayuaH TpaHC-
dbepTa TEPpHTOPHH — 3TO TaKHe cayyaH, Korga ¢akT
3aMeHbl TFOCyAapcTBa-NpeAllecTBEHHHKA rocyaapcT-
BOM-NPEEMHHKOM B HECEHHH OTBETCTBEHHOCTH 3a
MeXKIyHapOAHble OTHOUIEHHS 4YacCTH COOTBETCTBYIO-
llefi TeppPHTOPHH He MNpeAnoJaraeT KOHCYJbTalHH
C HaceJieHHeM 3TOH YacTH TEPPUTOPHH BBHIY He-
3HAUHTEJbHOH MOJUTHYECKOH, 3KOHOMHUECKOH, CTpa-
TerHyeckKod H T. JI. BAXKHOCTH 3TOH 4YaCTH TePPHTO-
PHH WM TOro O6CTOATEJbCTBA, UTO OHA 3aceseHa
cnabo uAH coBceM He 3aceseHa. Jlajee npeaycmar-
pUBaeMble cJyuyad — 3TO BCeraa TakHe cjyyaH, Ko-
TOpble, COTJIACHO CTaTbe 3 MPOEKTAa, OCYILeCTBJSIOT-
¢l B COOTBETCTBHH C MeXIYHApOJHbIM NPaBOM, H
B YACTHOCTH C NPHHLUHNAMH MeKAYyHapOAHOro npasa,
BOMIOleHHBIME B YcTaBe Opranusauud O6beaHHeH-
HbiXx Hauuit. B 6oablinHcTBe 3THX cayyaeB npobJeMbl,
KacatlHecs nepefayd Takoi rocynrapcTBeHHOH co6-
CTBEHHOCTH, KaK AeHbTH, Ka3Ha W rocylapcTBEHHbIe
$OHAB, U T. 1., NMPaKTHYECKH He BO3HHKAIOT HJH
He uMeloT G0JILIIOrO 3HaueHHsl, a BOMpPOC O INepe-
Xo4e Kak JABHXHMOH, Tak H HeJBHXKHMoi rocynap-
CTBEHHOH COGCTBEHHOCTH OJHOrO0 rocyaapcTBa K
JIPYroMy oObIUHO peryJHpyeTcsl corjalleHHeM Mex-
Iy rocyiapcTBOM-TpeAlleCTBEHHHKOM H Trocynapct-
BOM-NpeeMHHKOM. DTO «IJIaBEHCTBOBaHHE» COrJaule-
HHUS B CHTyauWH, oXBaTbiBaeMoi crtatbeit 10, oTpa-
J)KEHO B MyHKTe | NaHHOH CTaTbH, B COOTBETCTBHH
C KOTOpbIM, «KOTJa YacTb TEPPHTOPHH TOCYINApCTBa
nepeaaeTcsi 3THM rOCYAapcTBOM APYroMy rocynap-
CTBY, Nepexoj] rocyAapcTBeHHOH COGCTBEHHOCTH To-
cynapcTBa-npeAliecTBEeHHHKA K FOCyAapcTBy-npeeM-
HHUKY - peryJupyeTcs corjauleHHeM MexX1y rocyaap-
CTBOM-IIpefiiieCTBE HHHKOM H rOCyAapCTBOM-NPeeMHH-
KoM». CjiefyeT yuHTbIBaTh, UTO, COTJIACHO MYHKTY I,
Takoil Mepexol TrOCYIapcTBEHHOH COGCTBEHHOCTH
IOJI2KeH B NPHHLHNE peryJlHpoBaThbCA cOrJalleHHeM
H UTO 3TO corjalieHue JOJXKHO peryJjHpoBaTh mne-
peaauy coGCTBEHHOCTH, MPH 3TOM HHKAK HE MOA-
pa3dyMmeBaeTcAl KaKoH-THGO OGA3aHHOCTH BECTH Ie-
PEeroBOpPL! MJIH 3aKJI0YaTbh COIJIaUIeHHe.



32 Joxnan KoMHCCHH MeXAyHapoAHOro nmpasa o pa6oTe ee TpPHAULATH MEPBOH CECCHH

7) B cayuyae OTCYTCTBHA COIVIAalIEHHS MeXAy rocy-
J1apCTBOM-NPELIECTBEHHHKOM H TOCYAapCTBOM-Tpe-
€MHHKOM TNPHMEHSIIOTCSl TOJIOXKEeHUs1 nywkra 2 cTa-
b 10. [Todnyukt a nynkra 2 Kacaercs nepexopa
HeIBHXXHUMOH TroCylapcTBeHHOH COOCTBEHHOCTH, B
TO BpeMsi KakK B MOANYHKTe b 3TOro e MNYHKTA
paccMaTpHBaeTCsl BONPOC O INepexoje IBHXKHMOM
rocynapctBeHHol cobcTBeHHOCTH. Kak o6bsicHeHO
Boiuie '8, B nodnynkre a nynkta 2 ycraHaBJIMBaeT-
Cs1 HOpMa B OTHOLIEHHH MNepexola HeIBHXKHMOH
roCyZXapCcTBEHHOH COGCTBEHHOCTH roCynapcTBa-npen-
lIeCTBEHHHKA K rOCYAapCTBY-NPEeMHHKY NyTeM CChUI-
KH Ha reorpaguyeckoe noJoxeHHe KOHKPETHOH ro-
CYAapCTBEHHOH COOGCTBEHHOCTH B COOTBETCTBHH C
OCHOBHBIM TPHHIUHMIOM Tepexoxa rocyaapCcTBEHHOH
COGCTBEHHOCTH OCYyAapcTBa-npeAllecTBEHHHKA K
rocynapcTBy-npeeMHuky. IlostoMy B HeM npeny-
CMaTpHBAaeTCsl, YTO «HeNBHXKHMasi rocyrapcTBeHHasi
cOGCTBEHHOCTb TOCYAapCTBa-npefllecTBeHHHKA, Ha-
XOAfILAsICsl HA TEePPHTODHH, 3aTparMBaeMoil npaso-
NpeeMCTBOM rocydapcTB, NMEepexodHT K rocyAapcTBy-
npeeMHHKY». Bo3MOXHO, 34ech llesecooGpas3Ho MNOB-
TODHTb, UTO laHHAsl HOPMa He paclnpoCTpaHseTcsl Ha
HeIBHXHMYIO  TOCYNapCTBEHHYIO  COOGCTBEHHOCTD,
Haxojsllylocsl 3a MnpeienaMH TEePPUTOpHH, 3arpa-
rHBaeMoH NpaBONpPeeMCTBOM [OCYLapcTB,— COOCT-
BEHHOCTb, KOTOpasi sIBIsIeTCS1 H OCTaeTcsl COGCTBEH-
HOCTBIO FOCYAapcTBa-npelllecTBeHHHKA.

8) B nodnynkre b nynkra 2 ycTaHaBJAHBAeTCA HOD-
Ma OTHOCHTeJIbHO Tepexoja ABHXHMOH rocynapct-
BeHHOH COGCTBEHHOCTH rocyfapCTBa-npealieCTBeHHH-
Ka K TOCYJapCTBY-MPeeMHHKY NYTeM CCbUIKH Ha
MartepHaJibHbIH KPHTEpPHH CBSI3H, CYLIECTBYIOLeH
MeXKJly KOHKPETHOH COOCTBEHHOCTbIO H JEATENb-
HOCTbIO roCcyapcTBa-npealleCTBEHHHKA B OTHOLIEHHH
TEPPUTOPHH, 3aTparuBaeMoll MpaBoONpeeMCTBOM TIO-
CydapcTB, Kak 3To 6bl10 oGbsicHeHo Bhiwe ''9. Co-
rJIaCHO 35TOMY KPHTEpHIO, He CJelyeT NPOBOAHTD
pasrpaHdueHHs] B OTHOLIEHHH (AKTHYECKOro MecTo-
HaXOXJEHHA IBHAKHMOH rocylapCTBEHHOH cOGCTBEH-
HOCTH, O KOTOPOH HJEeT peub, H, cJefO0BaTesIbHO, HeT
HeOGXONHMOCTH KOHKPETHO CChbLIaTbCs Ha nepenauvy
COGCTBEHHOCTH «B MOMEHT OCYLIeCTBJEHHA INpaBo-
npeeMcTBa rocydapcTB», TeM GoJsee, UTO 3JEMEHT
BPEMEHH Y:Ke NMoJpa3yMeBaeTcsi B ONpejeseHHH ro-
CynapCcTBeHHOH COGCTBEHHOCTH, colep:Kaluemcss B
cratbe 5 mpoekra. I[TosTomy moamyHKT b nyskra 2
npeaycMaTpHBaeT, YTO «JBHXHMasi TroCyAapCTBEH-
Hasi COGCTBEHHOCTb rOCYIapcTBa-NpeallecTBEHHHKa,
CBsI3aHHafA C [1eATeJbHOCTbIO rocyapcTBa-npeamect-
BEHHHKA B OTHOIUIEHHH TEPPHTOPHH, 3aTparHBaeMoOH
npaBoNpeeMCTBOM rocyldapcTB, NMePeXoAHT K rocy-
NapCTBY-NPEEeMHHKY>.

9) Kak 6blo ykasaHo Boile '20, cHTyalHio, OxBa-
ThIBaeMylo MNoJioKeHHsIMH ctatbd 10, ciaeayet oTJaH-
yaTh OT paccMmaTpHBaeMoH B nynkre 2 crarsvu 13
CHTYallHH, B KOTOPOH 4acCTb TEPPUTOPUH rocyAapcTBa
OTHEJISIETCS OT 3TOrO rocynapcTBa H 0o6belHHSETCH

118 Tam e, nyHkr 11.
119 Tam e, B yacTHOCTH, MyHKT 15.
120 [IyHKT 5 3TOro KOMMEHTapHs.

C IPyruMm rocyaapcteoM. B cayuae Takoro oraese-
HHSl, B OTJIHYHE OT CJyuyasi OT/AeJeHHs 4acTH Tep-
pUTOpHH, aKT 3aMeHbl rocylapcTBa-npeallecTBEH-
HHKa TOCy1apCTBOM-NpeeMHHKOM B HeCeHHH OTBeT-
CTBEHHOCTH 33 MEXKAYHapOAHble OTHOLIEHHS YacTH
JaHHOH TeppPHTOPHH mMpeAnmoJsaraeT BbIpaXKeHHe Mo-
JIOXKHTEJbHOH BOJIH CO CTOPOHBI HAceJ/IeHHs1 OTeJsiio-
e fics YaCTH TEPPUTOPHH BBHIY GO/bLIOrO NPOCTPaH-
CTBA HJM O6OJbLIOrO YHCJAa KHTeJed ITOH 4YacTH
TEPPHTOPHH HJH €€ BaXXHOCTH C [MOJHTHUYECKOH,
9KOHOMHYECKOH, cTpaTerdyeckoil H T. I. TOYeK 3pe-
HHA. MIMeHHO B TakKux cJayuyasix OTHAeJeHHS YacTH
TepPHTOPHH TOCYAapcTBa BO3HHKAIOT WJH NpHoGpe-
TaloT 60JbllOe 3HaueHHe MNpo6JjeMbl, KacalollHecs
nepexoia TakoH TrOCYAapCTBeHHOH COOGCTBEHHOCTH,
KakK JeHbrd, KasHa, rocyaapcTBeHHble GOHAB U T. 1.,
a pelleHHe 3THX npobJjeM He BCeraa JOCTHraeTcs
NyTeM 3aKJIOUeHHs COrJalleHHsl MeXAy rocydapcT-
BOM-MpealecTBEHHHKOM H TOCYJapCcTBaMH-NPeeMHH-
KaMH; TpHYeM Takoe corJalleHHe Bpsl JH Mpen-
CTaBJsIETCSI BO3MOXKHBIM, KOria KOHKpeTHOe TeppH-
TOpPHAJbHOE H3MEHEHHe COIpsKEeHO ¢ OGCTOATE/NbCT-
BaMM MOJHTHUYECKOTO XapakTepa, UTO H HMeeT MecTo
B GOJbIIHHCTBe caydaeB. CorsalieHHe MeXAy rocy-
0apCTBOM-MpeJlIeCTBEHHHKOM H TrOcylapCcTBOM-pe-
€MHHKOM, HECOMHEHHO, JOJI2KHO GBITb NpefyCMOTPEHO,
olHako 6e3 BblIeJeHHss eMy BelylueHl poJiH, Kak
3TO0 caenaHo B cratbe 10, mockonbky HauGoJee
Ba>KHHIM acneKkToOM B cJyuae, K KOTOPOMY OTHOCHT-
¢l NYHKT 2 cratbd |3, sBasieTcss BoJs Hapoaa,
BbIpazxamwunuiasaca B OCYLIeCTBJICHHH MnpaBa Ha caMo-
onpenenenue. Ilostomy dopMyaupoBka nyHkTa |
craTbH |3, KoTOpLIt NMpHMeEHsieTCs K caydalo oTAede-
HHSA 4aCTH TEPPHTOPHH roCynapcTBa, KOrna 3Ta 4acthb
00beHHSAETCR C APYIHM TOCYAapCTBOM, OTJHYAETCs
oT (OpPMYJHPOBKH NyHKTa 1 cratbu 10 U comepKuT
OrOBOPKY: «eCJH TOCYAapCTBO-NpeALIeCTBEHHHK H
roCylapcTBO-NIPEeMHHK He YCJOBHJUCH HHaues.

10) JlonoaHHTenbHOE pasjuuHe MeXJAy HOPMamH,
TPHMEHHMBIMH B CJIy4asix, OXBaTblBaeMblx cTaThbeil 10,
C OIHOM CTOPOHB, H NyHKTOM 2 crathH 13 —c¢
IpYyroli, KOTopoe TakxXe BO3HHKaeT B pe3yJbTaTe
CYLIECTBYIOLIHX MeXIy HHMH (aKTHYECKHX pasJiH-
4uil, KaK 3TO OMHCAHO B NpelblaylleM MYHKTe, OTpa-
JKEHO B TMOJIOXKEHHH, COrJ1acHO KOTOpPOMY B cJyuvae
OTCYTCTBHSl COIVIALIEHHSl, NpeAyCMaTpHBaeMOro B
06eHx CTaTbsiX, TPeTbsi KaTeropHs rocyaapCTBEHHOM
COGCTBEHHOCTH MEPeXoJHT K rocynapCTBy-npeeMHHKY
JHUlIb B NOCJeAHeM cayyae. Tak, cornacHo cratbe 13,
KOrja 4acTb TEPPHTOPHH rocyJapcTBa OTIessieTcsl
OT 3TOro rocyaapcTBa H oGBeJHHAETCA C JAPYrum
rocyaapcTBoM (MYHKT 2) W ec/iH rocynapcTBO-npea-
IIeCTBEHHHK H FOCYAAPCTBO-NPeEeMHHK He YCJOBHIHCH
HHaue (nmyHKT 1), ABHXKHMMasl rocynapcTBeHHasi cob-
CTBEHHOCTb TOCYJapCTBa-NpeAlleCTBeHHHKA, HHas,
yeM COOCTBEHHOCTb, CBfiI3aHHAsl C JAEATEJNbHOCTbIO
rocyaapcTBa-npealieCTBEHHHKA B OTHOLIEHHH Tep-
PHTOpHH, 3aTparuBaeMofi NpaBONMpeeMCTBOM TIoOCY-
4apcTB, TNepexodHT K TOCYyNapCcTBY-PEeMHHKY B
cnpaBeAaHBoit fnoje (myHKT 1 ¢ BMecTe € MyHK-
ToM 1 6). B cayuasx, oxBaTbiBaeMbix cTaThell 10,
NoA0GHOTO MOJIOKEHHST He TpebyeTcs.
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11) Hopmbl, Kacatouidecsi nepexofa rocyjiapcTBeH-
HOH COOCTBEHHOCTH B Te€X CJydasx, KOrja uacThb
TEPPHUTOPHH TOCyJapCcTBa NepefaeTcs APYyromy ro-
cynapctBy (ctatbf 10) M Koraa 4acTb TEPPHTOPHH
rocylapcTBa OTAEJSIeTC OT 3TOr0 TrocylapcTBa H
o6beAHHSIETCS ¢ JPYTHM TOCYAApCTBOM (NYHKT 2
cratb 13), 3akpemyieHbl B TNpaKTHKe TOCYAapcCTB,
B CcydeOHbIX pelIeHHSIX H TNPaBOBOH TEOPHH, The
0ObIYHO JONYyCKaeTCsl Nepexol rocyiapcTBeHHOH Co6-
CTBEHHOCTH rocyaapcTBa-npealiecTBeHHHKa. HekoTto-
pble TpUMepbl MOTYT NPOHJJIOCTPUPOBATH AAHHBIH
aCIeKT, AaXe ecJH 1o c(epe NPHMEHEHHS] OHH MOTYT
N0Ka3aTbcs 6oJiee WIHPOKHMH, UeM TIPHHSITHIE HOPMBI.

12) Tlepexon Tako#i rocynapcTBeHHOH COGCTBEHHOCTH
fIBJISIETCS  XOpOILUO YCTaAHOBJEHHOH mnpakTHkoi. K
TOMY 2Ke CyulecTBYeT 60JbLIOe YHCJO MeXAYHapo.-
HBIX JOKYMEHTOB, KOTOpPble OrpaHHUNUBAIOTCH NPOCTHIM
yOMHHaHHeM sIBHOTO H OGe3aycsoBHoro (quid pro
quUO) OTKa3a rocynapcTBa-npesllecTBeHHHKA OT BceH,
6e3 kakoro 6nl TO HH OblJIO pas3jHuHfA, NYGIHUHOH
COOCTBEHHOCTH, pacloOJOXeHHOH Ha TEePPHTOPHH,
3aTparuiBaeMod mnpaBonpeeMcTBoM rocyaapcts. OT-
cloja MOXHO 3akJIOUHTb, 4TO TeM GoJsee a fortiori
JIOTlyCKaeTCsl 0TKa3 B OTHOLUEHHH GoJjiee OrpaHHueH-
HOH KaTeropHH HeABHXKHMOH rocylapCTBEHHOH c06-
CTBEHHOCTH, HaxoJslIlleHCsl Ha 3TOH TEPPHTOPHH.
locynapcTBeHHasi HelBHXKHMasi COGCTBEHHOCTb, KO-
Topasi TakiM o6pa3soM NepexoJHT K ToCylapCTBY-
NMPEeEeMHHKY, SIBJsIETCA COOCTBEHHOCTBbIO, KOTOpYIO
rocyaapcTBO-MpeALIECTBEHHHK YXKe HalJeXalllHM
06pa3oM HCMOJB30BaJO Ha 3TOH YacTH paccMaTpH-
BaeMOil TEPPHTOPHH B paMKax TNpOsIBJEHHSI H OCy-
1eCTBJIEHHS] CBOEro CYBepeHHTeTa HJIH BbIMOJHEHHS
ob6sizaHHOCTe#l o6llero xapakrepa, KOTOpble CBfI3aHbl
C OCyUleCcTBJEHHEM 3TOr0 CyBepeHHTeTa, HanpHMep,
B UeJAX 3allHThl 3TOH YaCTH TepPUTOPHH H obec-
neyeHHs ee 6e30MacHOCTH, CONEHCTBHSI MEIHLIHHCKO-
My 06Cay>KHBaHHIO H O6pa30BaHHIO, a TakXKe HallHo-
HaJIbHOMY pa3BuTHIO H T. N. [lepeuxcseHHe BHIOB
TakOH COOGCTBEHHOCTH He BbI3blBaeT TPYIHOCTeH:
MOJKHO, HampHMep, TOBOPHTb O Kaszapmax, aspojpo-
Max, TIOpbMax, MOCTOSIHHBIX BOEHHBIX YCTAHOBKaXx,
rocylapCTBEHHBIX MEIHUHHCKUX YUPEXIEHHSIX, TOCY-
JlapCTBEHHbIX YHHBEPCHTETaX, NMOMEUEHHSIX, B KOTO-
pbIX pa3sMellaloTcsl MeCTHble cJaYXKObl H MHHHCTEp-
CTBa, O HEIBHXXHMOCTH, B KOTOPOH pa3MeuialoTcs
OCHOBHble T'OCYJdapCTBeHHble CcJYXKO6bl, O 3JaHHSX,
3aHATHIX (DHHAHCOBBIMH, 3KOHOMHUYECKHMH HJIH CO-
LUHaJbHBIMH YUpeXAEeHHSAMH TOCYAapcTBa, O MOMe-
UIeHHSIX [JIS1 TOUTHl H CBSA3H, TO €CTb O COOCTBEH-
HOCTH, KOTOPYIO CaMO rocyapCTBO-TIpeAlleCTBEHHHK
HCTIOJIb30BAJIO B LIEJsIX, JJIS KOTOPBbIX 3Ta COOGCTBEH-
HOCTb O6GbIYHO TIpeHa3HaueHa.

13) B npuBeaeHHBIX HHXe npHMepax GYAyT omylie-
Hbl 1BA THNA CJydyaeB, KOTOPble CYMTAIOTCS HedoCTa-
TOUHO NOKAa3aTeJbHbIMH, TOCKOJIbKY TOT (PaKT, UTO OHH
OTpaXKaloT NpHMeHeHHe O6LIEero MpPHHIMIA NEepeXo-
Ja TocyAapCTBeHHOH COGCTBEHHOCTH, OOBsiCHSIETCS
JPYTHMH TIPHUHHAMH o0co60ro H chelHHYecKoro
xapakrtepa. IlepBblii cayuali cBSI3aH CO BCSIKOTO
poAa ycTynkaMmu TeppHTOpHil 3a niary. Peub Haer

O MOKYNKe TMPOBHHLHH, TEPPHTOPHH H T. A.; 3Ta
ApaKTHKa LIHPOKO HCMOJIb30BajNach B NpOILJbIE CTO-
JIeTHs, OlHAKO OHa (paKTHUECKH NepecTajsa CyulecT-
BOBaThb NoOCJe NMepBOH MHPOBOH BOHHBI H OCOGEHHO
B CBfI3H cO Bce 6ojiee pelIHTEJNbHBIM TpPH3HAHHEM
npaBa HapoloB Ha camoomnpeneseHue. M3 mnpusHa-
HHSl 3TOrO MpaBa CJeAyeT, YTO MPAKTHKa YCTYIKH
TEPPHTOPHH HAPOJOB 3a MJaTy AOJKHA GHTb OCYXK-
JeHa. BriosiHe O4YeBHAHO, YTO 3TH CJy4Yau nepexoaa
6oJiee He ABJSIOTCH MoOKasaTtebHbiMH. [Tokynas Tep-
PHTOPHIO, TOCYAAapCTBO MOKYNaJo Ha HeH Bce HJH
BCE, UTO XOTeJO KYIHTb, WIH BCe, UTO Apyras CTo-
pOHa XoTeja NpOAaTh, H TakoH mepexol rocyaap-
CTBEHHOH COOCTBEHHOCTH He SIBJISETCSl A0oKa3areJb-
CTBOM CYUIECTBOBAHHA HOPMbl — B JaHHOM cJjydae
OH SIBJASJICA TPOCThHIM CJEACTBHEM CHNOCOGHOCTH
3amiaTtHTb 121,

14) Bropoit ciyuail kacaeTcsl OTUYXKAEHHS TEPPHTO-
PHH CHJIOH, UTO 3aMNpelleHO MeKyHapOJHbIM NPaBOM,
TaK YTO B TaKHX CJyyasiXx OpaBONpPeeMCTBO B OT-
HOUIEHHH COGCTBEHHOCTH He MOXKeT peryJupoBaTh-
cA  MeXJIyHapoAHbiM mpaBoM '?2. B 3Toli. cBsA3M
YIOMHHAIOTCS TIOJIOKEHHS] CTaTbH 3 NpOeKTa.

15) Tperuft THO cJayudaeB, KOTOpbie, BO3MOXKHO,
SIBJASIIOTCSl H3JIHIIHe TNMoKa3aTeJbHbIMH, NMPEACTaBJeH
cJayyasiMH «106poBoJibHOH Ge3BO3Me3AHOH YCTyI-
Ku». B 3THXx BecbMa 0co6bIX MpefebHbIX Cjaydasx
nepexoJ HeJBHXHMOH rocyaapcTBeHHOH coOCTBeH-

121 Cm., nanpumep, lacTefiHcKyio KOHBeHUHIO OT 14 aB-
rycta 1865 ropa, Ha ocHOBaHHH KOTOpofi ABCTpHS npopaJa
IMpyccun JlayenOypr 3a 2,5 MJAH. RaTCKHX pHKCAAJNepoB
[British and Foreign State Papers, 1865— 1886, vol.56 (Lon-
don, Ridgeway, 1870) p. 1026, p. 6]; BawmuHrroHckuii po-
rosop or 30 mapra 1867 ropa, no koropomy Poccus nponana
CoeaudendnM [lltTaTtam 3a 1,2 MAH. ROAJA. CBOH BAAAEHHA B
Ceseproit Amepuke [W. M. Malloy, ed., Treaties, Conven-
tions, International Acts, Protocols and Agreements bet-
ween the United States of America and other Powers, 1776—
1909 (Washington, D.C., Government Printing Office,
1910), vol. II, p. 1521]; KouBenuno 06 yctynke JIyH3naHbl
®panuneit CoeaunenuoiM Illtatam AMepuHkH 3a 15 wmam.
poan. [aHra. n ¢paHu. Teketnl cM. de Martens, ed.,
Recueil des principaux traites, vol. VII (op. cit.), p. 706].

122 B npexxHHe BPeMeHa NPHHYAHTeAbHble NMepeladyd OuaH
YacTHM M pacnpocTpaHeHHHM siBieHHeM. M3 MHoxecTsa
NpHMEpPOB, COXPaHEHHbIX [Js1 HAac HCTOPHel, ORMH cJyyai
MOXeT OHTb NPHBeAEH 31echb B KauyecTBe JOKYMEHTaJbHOTrO
CBHAETENbCTBA TOTO, KaK B Ty 3MOXY TOJKOBaJoChb NMOHsTHe
npaBonpeeMcTBa B OTHOIIEHHH COOCTBEHHOCTH, CBA3aHHOA C
cyBepenutetrom. Crtarea XLI Tlupenefickoro porosopa, no
kotopoMy ®paHuHs nosayunia Appac, Berion, Jlanc, Banom
H Tak jpajiee, yKa3blBaja, YTO 3TH TepPHTODPHH:

«...0CTQIOTCS BO BAAJEHHH... BHLIEHMEHOBAHHOTrO XPHCTH-
aHHeflLlero KOPOJSl H €ro NpPeeMHHKOB... C COXPaHEHHeM
TeX JXe CYBepeHHbIX MPaB, NpaB BAAJEHHS, OTUYKACHHS,
naTpoHa)ka, ONeKH, IOPHCRHKUHH H HOMHHALIHH; C COXpa-
HeHHeM NpeporaTHB H MpPeHMYHECTBEHHHX NpasB B OTHOLIe-
HHH eMHCKONnaToB, KadeapaibHHX COGOPOB M HHHIX ab-
6aTcTB, MOHacThipe#l, obuTesnel, MPHXOAOB H HHHX GeHe-
¢HLHeB, HAXOASIIHXCA B MNpenesax YNOMAHYTHIX CTpaH,
paHee NpHHAAJMENABLUIMX KAaTOJAHYeCKOMY Kopodio... [Tocemy
KaToNMH4YeCKUH KOPOJb... OTKa3wBaeTcs OT [3THX mpas]...
H OT BCeX Ayll, BaccaJjioB, NOANAHHHIX, TOPONOB, cej, je-
peBeHb, JeCOB... H JaeT corjacHe Ha TO, 4TOOH... Bce
3TO OTOLINO K BAafeHHsIM ¢(paHIy3CKOH KODOHBI, HeB3Upas
Ha BCe 3aKOHH, OOHYaH, CTaTYThl H YCTaBHl, [Jacsiuue
obpaTHoe».

(Israel, op. cit., vol. 1, pp. 69—70.)
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HOCTH He XapaKTepH3yeTcsl HH MPOTHBOPEUYHAMH, HH
ABYCMBICJIEHHOCTBIO, MOCKOJNbKY OH OCYLIECTBJSETCS
He B pe3y/ibrare NDHMEHEHHs1 OOGLUEro MNpHHUHNA
npaBonpeeMcTBa rOCYAApCTB, a B pe3yJabTare yer-
KO BbIpaxKeHHO# BoJH 123, -

16) Tepputopua/bHble H3MEHEHHS1 H3 4YHCJa OXBa-
ThiBaembix cTaTei 10 u nyHktom 2 cratbH 13
NPOHCXOAAT AOBOJBHO HaCTO KakK CJEACTBHUS BOMHHBL.
B Takux cJayuyasx MHpHBlE JAOTOBODHl COAepXKaT
NOJIOXKEHHS, KacalolHecss TEPPHTOPHH, yCTymaemblX
nobexaeHHbIMU AepxaBaMH. [lo 3TOf npHunHe He-
06X0UMO YPE3BLIYAHHO OCMOTDHTE/JNLHO MOAXOAHTH
K (OpMYyJHPOBAHHIO MOJIOXKEHHH MHPHBIX JAOrOBOPOB
(4, BO3MOXKHO, JeJ1aTh ICHO BLIpaXKeHHble OrOBOPKH)
H JApYrHX MOA0GHBIX [JOKYMEHTOB, DEeryJHDYIOWHX
npo6aeMbl, BO3HHKamOllHe B De3y/jbTaTe Ilepenayd
TEPPHTOPHH. YuHTbIBas 3TO coobpakeHHe, MOXKHO
OTMeTHTb, UYTO B OCHOBHbIX MHpPHBIX JAOTrOBOpax,
KOTOpPLIMH 3aBepllHach MepBas MHpPOBas BOIiHa,
6blJI0 BLICKA3aHO JKeJaHue OCYWEeCTBHTb mNepegauy
rocyjapctBam-npeeMHHKam BCeH ny6GJHYHOH CO6-
CTBEHHOCTH, PAaCMOJIOXEHHOH Ha OTYYXAEHHBIX He-
MelKHX, aBCTPO-BEHTePCKHX HJH GOrapCckMx Tep-
pHTOpHSAX 24,

17) Uro xacaercsa BTOPOH MHPOBOH BOHHBI, TO 10-
roeop Mexay UexocnoBakuelt u Coiwo3om CoBeTCcKHX
Counanucrudyeckux Pecny6ank ot 29 uionsa 1945 ro-
Ja npefycMaTpHBaJ YCTYNKY nocJefHeMy 3akapnar-
CKOH YKpaHHBl B paMkax, npeaycMmorpeHHbix CeH-
JKepMeHCKHM 10roBOpOM. B MpH/IOKEHHOM TPOTOKO-
Je rosoputcsl 0 «6e3BO3Me3[AHOH Nepejave npasa
BJIaJleHHS TOCYAapCTBEHHBIM HMYLIECTBOM B 3akap-
naTckoil YkpaHHe». MHDHBIH f0roBop, 3aK/II0OUeHHbIH
12 mapra 1940 rona mexay ®uuasnauei n Cowsom
Coserckux Counanucruyeckux Pecny6auk 2%, npeay-
CMaTpHBAJ B3aHMHble TEPPHTOPHAJbHbIE YCTYNKH
H cojepxXaJ/ INpHJIOXKEHHe, B KOTOpPOM OrOBapH-
BaJach MMOJHASA Mepefava MpeeMHHKY BCeX COopyxKe-
HHH WJIH yCTaHOBOK, MMEIOLUHX BOEHHO€ HJIH 3KOHO-
MHYeCKOe 3HaueHHe, KOTOpble PacnoyoxXeHbl Ha Tep-
PHTOpPHH, NMepexoasilled K TOH HJAH ApPYroi CTOpOHe.
B nportokose, B 4acTHOCTH, cHelHAJbHO YIOMHHAIOT-
CAl MOCTbI, MJIOTHHBI, a3POAPOMBI, Ka3apMbl, CKAaAbl,
JKeJIe3HOOPOXKHbIe Y3JIbl, MPOMBILIJIEHHbIEe NPeANPHS-
THA, TeJerpadHble CTAHUHH H  3JeKTPOCTAHLHH.
Mupuniit gorosop or 10 ¢espans 1947 roaa mex-
Iy COK3HBIMH H MPHCOeNHHHBIIHMHCA AepXapaMu

123 Cp., nanpumep, nepesauy B 1850 romy BeankoGpHra-
uueit CoenureHnpiM Illtatam wuwacth pudos Xope-Uly Ha
o3epe 3pH; peueHHe accambseH npeiacTaBHTesNeH ypyrBai-
CKOro Hapoja, cocrosBlieficA B MoHTeBHaeO B Hioje 1821 ro-
1a, 0 mpucoelHHeHHH NpoBHHUUHM CHCOJaTHHA; A06DOBOMBHOE
npucoesuHesne kK Ppanurn BoJbHOro ropoga Mioaysa B
1798 roay; no6poBoabHoe npucoeanHenue K Poccuu B 1795 ro-
Ay repuorctBa KypJsHAcKOro; goroBop Mexay Bpasuaueil u
YpyrBaeM, noanucaHHuiét B Puo 30 okra6ps 1909 roma, o
6e3Bo3Me3HON nepepnave psaa JaryH H OCTpPOBOB; 6€3B03-
Me3Hylo nepenauy JlomGapaun I[Ibemonty PpaHumnedr mno
LllopuxckoMy norosopy or 10 Hosi6psa 1859 rona u Tak panee.

124 Cm. cratbu 256 Bepcanbckoro gorosopa, 208 Cen-
JXepmenckoro norosopa, 191 TpuanoHckoro norosopa u 142
Hefinckoro norosopa (HCTOYHHKH cM. B cHOCKe 95, Bhilie).

Law (Concord N. H.), vol. 34 (1940), pp. 127—13l1.

u Utanueli TakxKe COAEPKHT MOJOKEHHSA, B KOTOPBIX
NMpHMeHseTCH TNPHHUMI TNepexofa COGCTBEHHOCTH
rocyaapcTsa-npe/IlleCTBEHHHKA K TocydapcTBy-Npe-
eMHHKY. B uactHocTH, B myHkTe | nosoxeuus XIV
Kk Horosopy (2DxoHOMHUecKHe H ¢(HHAHCOBbIE MO-
CTAHOBJIEHHSA, OTHOCALIHECA K TMNepexoAfiliuM
TEPPHTOPHAM) NpPEAyCMaTPHBAJOCh, YTO «TOCYAAPCT-
BO-TIPEEMHHK JOJKHO 6e3BO3Me31HO NNOJYUYHTDb HTaMb-
SIHCKYIO TOCYAApPCTBEHHYIO H MapacratalbHylo (mpH-
PaBHEHHYIO K TOCyJapCTBeHHOH) COOCTBEHHOCTb B
npefenax nepexoAslliell K HEMY TEDPPUTOPHH...» 25,

18) Cyabl u aApyrHe cyae6Hble OpraHbl, NG-BHAHMOMY,
CTOJIb e 6e30rOBOPOYHO MOAAEPHKHBAIOT NPHHLHI
nepexond ny6MAHYHOH COOCTBEHHOCTH B LleJIOM H
a fortiori rocynapcTBeHHOH COGCTBEHHOCTH, a TeM
CaMblM H HeABHXHMOH COGCTBEHHOCTH. DTO Mpexie
BCEr0 CHpaBeJ/HBO B OTHOIWMEHWH BHYTPHUrOCYAap-
CTBEHHOH CyAe6HOH npakTHKH. «OGLIHA NpUHUHI
nepeaayd ny6JHUHOH COOCTBEHHOCTH HOBOMY rocy-
dapcTBy MJIH aHHEKCHpYIOLleMy rocyAapcTBy,— IH-
wet Pycco,— 6e30rosopodHo npH3Haetcss B COBpe-
MEHHOH BHYTPHIOCYAapCTBeHHoH cyaeOHOH npak-
THKe» 127,

19) MexnayHapoaHas cyine6Has nNpakTHKa NOATBep-
XKJAaeT 3TOT NpHHUMN. B cBA3W ¢ penom 06 Yuu-
sepcurere [lurepa [lazmanu TlocrosHHas nanarta
MeXAYyHapoJAHOro MpaBOCYAHA MOATBepAHJAa B 06-
iweM naaHe (M MO3TQMY 3TO MOXHO 3JecCh MpH-
BECTH B KayecTBe MNpHMepa) NDHHUHN nepefaqyu
rocylapcTBeHHOH COGCTBEHHOCTH TOCYyAapCTBYy-Tpe-
emuuky. CornacHo mnocraHoB/eHHI0 [lanaThl peub
HIeT O «IlpHHUHNE OO0WeNpPH3HAHHOIO TMpaBoNpeeM-
cTBa rocyaapcts» ', dpaHko-HTaJAbAHCKAs corJa-
CHTeJbHAs KOMHCCHsl, CO3JaHHasi Ha OCHOBAHHH
MupHoro porosopa ¢ Hranmedr or 10 ¢eBpans
1947 rona, noaTBepAuJia MPHHUMN Mepexoaa rocy-
NapCTBeHHOH HeABHXHMOH COOCTBEHHOCTH K rocy-
AapcTBY-NPEEMHHKY B MOJHYI0 COGCTBEHHOCTb. DTO

126 United Nations, Treaty Series, vol. 49, p. 225.

121 C. Rousseau, Cours de droit international public —
Les transformations territoriales des Etats et leurs consé-
quences juridiques (Paris, Les Cours de droit, 1964—

1965), p. 139.
O6biuHO B KayecTBe NpHMepa MPHBOAMTCH [OCTaHOBJe-
HHe GepiHHCKOTO aneJsALHOHHOTO cyaa (Kammergericht)

oT 16 mas 1940 roga [nen0 0 mpaBompeeMCTBE rocyaapcTB
OTHOCHTeJNbHO MeMens — Bo3BpallleuHe TepPHTOpHH Memeas
repMaHCcKOMy pedXy 1[0 repMaHO-JTHTOBCKOMY 1OFOBOPY OT
22 wmapra 1939 rona; cM. Annual Digest and Reports
of Public International Law Cases, 1919—1942. Supple-
mentary Volume (London, 1947, case No. 44, pp. 74—76],
KOTOpPOe OTHOCHTCS K «CPaBHHTEJbHOMY NpaBy» (OWHGOUHOe
o603HaueHHe, TaK KaK, CYAsl 1O KOHTEKCTY, peub HAeT 06
«ofleM npape») nepexona ny6aHYHOH COGCTBEHHOCTH MpaBo-
npeeMHHKY. [IpHBOAHTCA TaKkXe MNOCTAHOBJEHHE NAJECTHHCKO-
ro BepxoBuoro cyna or 31 mapra 1947 roga [geno Amine
Namika Sultan v. Attorney-General: cm. Annua!l Di-
gest... 1947 (London, 1951), case No. 14, pp. 36—40],
KOTOpOe nNpH3HAaeT AeHCTBHTeJbHHIM [epex0ol OTTOMAaHCKO
rocyfapcTBeHHO# COGCTBEHHOCTH (GDHTAaHCKOMY) npaBH-
TeabcTBY [lanecTHHH B cooTBeTcTBHM co cratbeii 60 Jlo-
3aHHcKoro aorosopa 1923 roga.

128 CM. Appeal from a Judgement of the Hungaro|Czecho-
slovak Mixed Arbitral Tribunal (The Réter Pdzmdny Uni-
ver;é;y), Judgement, 1933, P.C.I.J., Series A/B, No. 61,
p. .
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JIerKo 3akJIYHTb Ha OCHOBAHHH OJZHOIO H3 ee pe-
weHuit. KoMUccHst npuuwaa K BBIBOAY, UTO

OCHOBHOM apryMeHT HTaJIbAHCKOrO MPAaBHTENbCTBA MPOTHUBO-
peuHT BecbMa SICHOH (OPMYJHPOBKE NMYyHKTa l: HMEHHO rocy-
AapcTBO-NPeEeMHHK JAOJXKHO G6e3BO3Me3JHO TMOJYYHTb He
TONBKO TOCYAApPCTBEHHYI0O COGCTBEHHOCTb, HO TaKXe H
napacraTajbHyl0 co6CTBEHHOCTDb, BKAIOUasa biens communaux
(061HHHYI0 COGCTBEHHOCTD), PACTONOKEHHYIO HA OTUYXIae-
MBIX TeppHTOpHAX 29,

20) Uro KacaeTcsi ABHXKHUMOH rocynapcTBeHHOH co6-
cTBenHocTH, KoMHccHs yxe pa3dbsicHunaa '%0 mpuuu-
HY, MO KOTOpOil NMPHHUHN CBSI3H TaxkoH COGCTBeH-
HOCTH C TepPDHUTOPHEH He HOJKEH HAXOAHTb KOHKpeT-
HOro NpHMEHEeHHsI NMyTeM CChLIKH Ha reorpacgHueckoe
MeCTOHaXOXAeHHe AaHHOH cOGCTBEHHOCTH, IPHHHUMAS
BO BHMMaHHe ocofbie acCmeKkTbl, BbiTeKalouide U3
IBHXXHMOro Xapakrtepa 3Tol co6cTBesHocTH. Ko-
MHCCHSI B TpedBapHTENbHOM TNOpsAKe MOCTAHOBHJA
BbHIPA3UTb KPHTepPHH CBSA3H MexX1y TeppHTOpHeH H
NaHHOH JBHXHMOH COOGCTBEHHOCTBIO C MOMOMUILIO
caenyoniefi GOpMYNHPOBKH: «COGCTBEHHOCTb.., CBS-
3aHHAas ¢ NesiTeIbHOCTBIO rocyfapCTBa-npellecTBeH-
HHKa B OTHOLIEHHH TEepPHTOPHH, 3aTparuBaemoi
NpaBoNpeeMCTBOM TOCYAapCTB». 3ITa KOHUENLHS
MOXKeT pacCMaTpHBATbCSl KaK TEeCHO CBsi3aHHasi C
KOHlleniiued, CaHKIHOHHPOBAHHOR MeXAYHAPOLHbIM
cyneGHbIM pelUeHHEM, KOTOpOe KacaeTcsl mepexojaa
NpUHHaAJJexallled MeCTHBIM BJAcTsIM COOCTBEHHOCTH,
HeoOXOAHMOH ANA XKHU3HECHOCOOHOCTH COOTBETCTBYIO-
LIHX MeCTHbIX TeppHTOpHaJbHbIX Baacted. Tak, Ha-
npuMep, B Crope, KacawllieMcs pacnpejesesHsi co6-
CTBEHHOCTH MECTHBIX BJacTed, TePPHTOPHS KOTOPLIX
6bl1a pa3gesneHa HOBOH rpaHuued Mexay ®paHuueit
u Hranuedt, ¢paHKo-HTaNbsIHCKas COrJacHTeJbHasi
KOMHCCHSI, CO3J1aHHasl Ha OCHOBAHHH MHPHOro J0-
rosopa ¢ MHranne#t or 10 despans 1947 roaa,
OTMeTHJa, YTO:

...MupHbil nOroBOp He OTpaxaer KaKHX-AH6O0 pasauuui
MeXAY Ny6JAUUHBIM CEKTOPOM H 4acCTHHIM CEKTOPOM, KOTOpHIe
MOr'yT CyllecTBOBaTb B 3aKoHOmarenbcTBe HMranun wman
rocyaapcTBa, K KOTOPOMY TNepeXOAHT AaHHadA TepPpHUTOpHA.
OnHako xapakTep COGCTBEHHOCTH H THIT €€ 3KOHOMHYECKOro
HCNONB30BAHHS oOnpefeseHHHM 06pa3oM BO3AeHCTBYWT Ha
ee pacnpefeJetne.

PacnpenesneHne npexae BCero AOKHO GbITb CNIpaBedTHBLIM
# paBHbiM. OAHAKO MHpPHBLI N0OTOBOp He OrpaHuyHBaeTcs
YyNOMHHAHHEM CUNpaBefJHBOCTH M paBeHCTBa, a o6ecrneyHBaeT
GoJlee KOHKpeTHble KDHTEDPHH B OTHOLIEHHH BCEeil MyHHLHNANb-

122 Franco-Italian Conciliation Commission, «Dispute
concerning the apportionment of the property of local
authorities whose territory was divided by the frontier
established under article 2 of the Treaty of Peace: decisions
Nos. 145 and 163, rendered on 20 January and 9 October
1953 respectively» [United Nations, Reports of International
Arbitral Awards, vol. XIII (uananue Opraunnsauun OGbe-
nuHeHHblXx Hauwil, B nponaxe nox Ne 64.V.3), p. 514].

B nynkre 1 npuaoxenuss XIV rosopusoch, 4To «rocynap-
CTBO-NPEeMHUK JO0JXKHO G6€3BO3ME3HO MOJAYUYHTb HTaJbsiH-
CKYI0 TOCy1apCTBEHHYIO HJH NapacTaTeJbHYyl0 (NpHpaBHeH-
Hyl0 K TOCyAapcTBEHHOH) CcOGCTBEHHOCTb B mpejenax
nepexoAsimieli k Hemy rteppHtopuH..» (United Nations,
Treuty Series, vol. 49, p. 225).

130 Cm. nyHkTH 12—15 BBOAHOrO KOMMEHTapHa K pa3ps-
Ay 2, Bhllue,

HOM COGCTBEHHOCTH H B OTHOLIEHHH COOCTBEHHOCTH, KoTOpas
O0OLIMHO COCTaBAseT Hauboaee BAaXHYI0 KaTeropuio.

MoxHO OcTaBHTB OTKPBITHIM BONPOC O TOM, MPEAyCMAaTpH-
BawoTcs AH... [B Horosope] aBa Tuna cornaumenuii.., onun —
o6ecneyuBaiowuil pacnpeaeneHse co6CTBEHHOCTH 3aHHTEPeCcO-
BaHHBIX TOCYAapcTBEHHbIX BJacTell, u Apyroil — obecneyn-
BAOULUA «COXpAHEHUEe MYHUYUNAABROLX YCAYe, HeoOXo0uUMbLx
0an xuresed *...». Ho naxe u B 3TOM cayuae Kpurepuil
COXPANEHUA MYHUKUNGAbHBLX YyCcaye, Heobxodumeix Oas
auteseli, doamen a fortiori uepats pewarUiyro poas *,
KOria 3TH yCJdyrH — Kak 3TO OOblYyHO GyleT HMeTb MecTo —
NpefoCTaBASIOTC € NOMOLbIO COGCTBEHHOCTH, KOTOpas
NpHHALMEeXKHT MYHHUHIAMHTETY H AOJMXHa OHITH pacnpejese-
Ha. Pacnpenenesne H0JXKHO OCYIIECTBJSATLCS B COOTBETCTBHH
C NPURUUNOM nOAE3HOCTU *, MOCKOJBKY B 3TOM cJyuae
DaHHBIA TMpPHHUMI, MNO-BHAHMOMY, NOKa3ajcs COCTaBHTEIAM
Jorosopa HanGosee COBMECTHMbIM C MPHHUHNOM CnpaBelIH-
BOCTH H paBeHcTBa !31.

21) B Gosee KOHKpPETHOM cJayyae [IBHXHMOH rocy-
NapCTBeHHOH COOGCTBEHHOCTH CHTyallHH, Kacarollue-
Csl OEHer, 30J10Ta, Pe3epPBOB B HHOCTPAHHOH BajloTe
M TOCYIapCTBEHHBIX ()OHAOB, GYAYT NOC/AEA0OBATENb-
HO paccMOTpeHbl HHXEe B KauecTBe NMPHUMEPOB. ITH
CHTYaUHH SIBJASIIOTCS B [JOCTATOYHOH Mepe Mokaaa-
TeJbHBIMH [AJs1 HACTOrMIeH LeJaH, H, YUHTbIBAs
YNOMSIHYTOE Bbillle pelleHHe KOMHCCHH, B KOHTeKCTe
cTaTbd 12 He 6yAyT KOHKPETHO YNOMHHATbLCSA Caydaq,
KacalouiHecsi apXHBOB, B OTHOLUEHHH KOTOPHIX TIO-
cyAapcTBa pacnojaraloT 3HAYHTEIbHOH TNPaKTH-
KO# 192,

JHenveu

22) OnpeneneHde AeHer ¢ TOYKH 3DEHHS MeXAyHa-
pPOAHOrO mpaBa AOJXKHO YUHTbIBATH TPH OCHOBHBIX
3JeMeHTa: a) INeHbTH SIBJSIOTCS aTpHOyTOM cyBepe-
HHTeTa; b) OHH obpawialoTcs B mpeaenax XaHHOH
TEPPUTOPHH; €) OHH OTPAKAIOT ONpeleseHHYIO MOo-
KynatejabHyio cnocobHoctb. (OTMmeuanoch, UYTO 3TO
npaBoBOE ONperefeHHe

06s3aTeIbHO AOJKHO Npeanosaratbh KOHUENUHIO FoCylapcTB
HJaH, B GoJee IIHPOKOM CMblcJe, CyBepEHHOH BJacTH Je-iope
uaM jJe-pakto. M3 storo mnpeanonoxeHMs BhiTeKaer, 4To
HaxoAaslHecss B o6pallleHHH cpeacTBa oOMeHa ABJAKTCA C
npaBoBOH TOYKM 3peHHsT JeHbraM¥ TOJBKO TOrAa, KOraa
OHH BHINYUIEHB! FOCYAaPCTBOM HJH MO MOPYYEHHIO FOCYAAPCT-
Ba, H YTO, HanpOTHB, AEHbLH MOryT YTPaTHTbh 3TO CBOMCTBO
TOJbKO B pe3yabTaTe OQHLHAJLHON AeMOHETH3auuH '33,

Jns uese#t HacTosiuled TeMbl 3TO O3HauyaeTr, 4TO
rocynapcTBO-NpeAlleCTBEHHHK TepsieT, a rocyaapcr-
BO-TIpEEMHHK OCYLIECTBJSET CBOIO COOCTBEHHYIO Ie-
HEeXXHYIO KOMIIETeHLUHIO HA TepPPHTOPHH, 3aTparubae-
Moli npasonpeeMcTBoM rocyaapctB. CoOTBeTCTBEH-
HO 3TO [OJKHO O3HauaTb, UYTO TrOCydapCTBeHHas
CcO6CTBEHHOCTb, CBSI3AHHASl C MpOsIBJeHHeM BaJIOT-
HOTO CyBepeHUTeTa Had 3TOH TepPPHTOpPHEH HJH C
JAEeSITeJILHOCTBIO B 3TOH TEPPUTOPHH (3amackl 30J70-
T4 H BalOThl, 343aHHS H AaKTHBB 3MHCCHOHHOTO

131 United Nations, Report of International Arbitral
Awards, vol. XIlI (op. cit.), p. 519.

132 CM. nyHkT 7 BBOJHOTO KOMMEHTAapusi K pasgenay 2,
BHILLIE.

133 D. Carreau, Souveraineté et coopération monétaire
internationale (Paris, Cujas, 1970), p. 27.
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yupe X/eHHs, HaXOAsAIlerocd Ha 3TOH TEPPHTOPHH),
JIOJI2KHA MepefTH OT rocyAaapcTBa-NpejllecTBeHHHKA
K FOCYAApCTBY-NpeeMHHKY.

23) HopmanbHasi cBsI3b MeXAy JAeHbraMH H Tep-
pHTOpHeH moJyuaeT cBOe BblpaXkeHHe B H/ee, corJac-
HO KOTOpPOM JAeHblH MOryTt obpaulatbcsl TOJBKO Ha
TEPPHUTOPHH BHIMYCTHBIIETO HX rocyaapcTtBa. KoH-
LeNUHs «TePPHTOPHANBHOCTH [EHEr» HJIH «AeHeXHO-
ro mpocTpaHcTBa» rocyiaapctsa tpebyer, ¢ OAHOH
CTOPOHbI, NMOJIHOH YTpPaTbl rOCYAapCTBOM-NpeliecT-
BEHHHKOM J€HEXKHOH KOMIeTeHUHH B [aHHOU Tep-
PHUTOpHH, a C Apyroil — NMPHHATHA Ha cebs rocynap-
CTBOM-NMIPEeMHHKOM TeX e NpeporaTHB Ha 3TOH
tepputopuH. OAHaKo 3TOT Mpolecc yTpaTbl U MpH-
HSITHS [OJIXKeH ObITb OPraHH30BaH, HCXOAs H3 KOH-
KPETHOH peaNbHOCTH, KOTOpasl 3aKJAI0uaeTcsi B TOM,
UTO HEBO3MOKHO JOMYCTHTb, YTOGLI K MOMEHTY Npa-
BONpeeMCTBA rOCyapcTB TepPPHUTOPHA OKa3zanach 6e3
BCAKOro aeHexKHoro o6pauieHHs. [lo3TomMy aeHbry,
KOTOpble Heu3bexHO ocTaloTcsl B oOpallleHHH Ha
TEPPHTOPHH MOCJ/e YX04a rocyLapCcTBa-npenllecTBeH-
HHKa H BPEMEHHO COXPaHSAIIOTCS TOCYAapCTBOM-Npe-
€MHHKOM, NO3BOJISIIOT 3TOMY [MOcCJedHeMy MpeTeHa0-
BaTb Ha 30JI0TO H HHOCTPAHHYIO BaJIOTYy, KOTOpbIE
COCTaBJSIOT o6ecneyeHHe HJIH MOKPbITHE 3THX AeHer.
AuanoruuHblM o6pa3oM HelBHXKHMasi cOOCTBEHHOCTD
H aKTHBbl OT/[eJleHHH LEHTPaJbHOr0 3MHCCHOHHOIrO
yupexJeHHsl, HaXOAALHeCs HAa TEePPHTOPHH, 3aTparH-
BaeMOH MpaBoONMpeeMCTBOM TrOCYdapcTB, MNEPEXOAAT
K FocylapcTBY-MIpeeMHHKY B CHJY TOTO Xe NMPHHIUH-
na «JeHeXHOH TEePPHTOPHAJBLHOCTH» HJH «JIeHEXHO-
ro mnpocTpaHcTBa» rocypapcrBa. Mmenwuo B cuay
TOTO, YTO JeHexHoe ofpalleHHe 3akjalouaer B cebe
acnekT o0ecrnedyeHHsl HJH [OKPbLITHS, TO €CTb B
KOHEYHOM cueTe rocynapCTBEHHOro foJara, 3tTo obpa-
LleHHe HeJb3sl OTAeJNAAITb OT €ro OCHOBbl, €ro Hop-
MaJbHO# onopbl, o6pa3yeMoil BCeMH 30JOTBIMH H
BaJIIOTHBIMH pe3epBaMH ¥ BCeM aKTHBOM 3MHCCHOH-
HOTrO yupexjaeHHs. 3Ta Heu36exHasi HeOTIAeJHMOCTb
npeacTaBJseT co60H, B CYILHOCTH, He YTO HHOE, KakK
nposiBjieHue TJ06GAJbHOTO H <«MEXaHHCTHUECKOTO»
XapakTepa caMoro siBieHHsi obpauieHusi 1eHer.

24) Tlpu HblHElIHeM COCTOSIHHH MHPOBOH BaJgIOTHOH
CHUCTEMBl JEHbIH HMEIOT LEHHOCTb TOJbKO B CHJY
3onoToro obecneyeHusi, M O6bl10 Gbl OecrnoJie3Ho
NbITaTbCsi B CJyuyae MpaBONpeeMCTBA TrOCYNapCTB
OTAeNATb 3TH AeHbMH OT WX obecnedyenus. Bot no-
ueMy Heo6XOAHMMO, 4YTOOBl TOCYdapCTBO-NpeeMHHK,
OCYIIEeCTBJSAOILEe CBOI OPHCAHKUHIO HAa TEepPHTO-
pHH, B KOTOpPOH HeH36exHO obpauialoTcsd GyMax-
Hble J[eHbrH, MOJYYHJO B 30JI0T€ HJIH B BalloTe
CyMMy, COOTBETCTBYIOLLYIO ob6ecneyeHHI0 3TOro o6pa-
uenuss. OnHAKO Ha NpakTHKe 3TO JOeJaeTcs He
Bceraa. [IpHHUHN BhIZENCHHS HJH MpeaHa3HAYEHHS
JeHEe>XHbIX 3HAaKOB JJsl TEPPHTOPHH, 3aTparHBaeMoH
npaBoNpeeMCTBOM rocyaapcTB, HMeeT B [1aHHOM
sponpoce Gogblioe 3HaueHHe. Ecan neHbry, sonotoie
H BaJIOTHble 3amachl W JeHexHble 3HAKU Jl060ro
poda, npHHaAjexalllHe TrocylapcCTBY-MpexllecTBeH-
HHKY, BPEMEHHO WJIH B CHJY OOCTOATENbCTB HAXOLAT-
Csl Ha 3aTparMBaeMoil NpaBonpeeMCTBOM TEPPHTOPUH

H TOCYAAapCTBO-NpeALIeCTBEHHHK He HMeeT HaMepeHHUs
BbIAEJNHTb HX 3TOH TEPPHTOPHH, TO SICHO, YTO OHH
HHKOMM 0O6pa3oM He CBfI3aHbl C 3TOH TeppHTOpHEH,
He OTHOCSITCA K HeH H He MOTYT mepeHdTH K rocy-
AapcTBy-npeeMHHKy. 3oJoTo dpanuysckoro 6GaHka,
Haxoauslreecss B Crpacbypre Bo BpeMsi dpaHKo-
npycckoit BoiHbl 1870 roaa, Morso nepeéith K Iep-
MaHHH MOocJie aHHeKCHH el o6JactH Iabsac-Jlora-
PHHTHSI TOJIBKO B TOM cJjyuae, eciiH Gbl GblJIO yCTa-
HOBJIEHO, UYTO 3TO 30JI0TO «IpeJHa3Hayalocb» JIJA
nepejaHHOH TePPUTOPHH.

25) Koraa Tpancuoppauusi crana HMopnauwueit, ona
yHacJe[10BaJa uYacTb ocCTaTka jeHer [lanecTHHCKO-
ro 3MHCCHOHHOTO KOMHTeTa B pasmepe | MmjaH. dyu-
TOB CTEPJHHIOB, ONHAKO JHOJXKHA Oblja mnepeiaTth
paBHOLIEHHYIO cymMy Be/HkoOpHTaHuu 1Mo APYrum
npuynHam '34,

26) Tlocsie mepBOi MHPOBOH BONHBI, KOraa GbiBlIas
napckasi HMINepHs nMpeKpaTHAA CBOE CYyUleCTBOBaHHE,
pasJnuHble TEPPHTODHH 3TOH HMIEPHH MNepelliH, B
YaCTHOCTH, K DCTOHHH, JlaTBuH, Jlutse v [oabe 135,
[lo 3aksOueHHbIM MHPHBIM [OrOoBOpaM K HOBO#
CoBeTcKOH BJIaCTH MOJIHOCTBIO Mepeiies] COOTBET-
CTBYIOLIHA A0Jr B OyMaXHbIX OeHbrax, BbIMyUleH-
HbIX PYCCKHM TrOCYJapcTBEHHbIM OGaHKOM B Bhlllie-
Ha3BaHHbIX 4eTbipex cTpaHax '3, TlosoxeHHs1 Heko-
TOPbIX H3 3THX JOKYMEHTOB YKa3blBalOT Ha TO, UTO
Poccusi ocsob6odusra 3TH rocymapcTsa OT UacTH
COOTBETCTBYIOUIEro JOJra, Kak ecad Gbl peub LA
0 JIOTOBOPHOM HapylleHHH MPHMHUHNA aBTOMaTHuecC-
KOTr0 HacneaoBaHusi 3TOro goara. B apyrux noJo-
KEeHHSIX Jaxe YKaablBajacb MPHUYHHA 3TOrO Hapyiue-
HHfl, @ HMEHHO pa3pylueHusl, NPHUHHEHHblE 3THM
cTpaHaM BO BpeMsi BoiiHbl '37. Tlapannenbuo u Ha
OCHOBAHHH TE€X Xe [OrOBOPOB KAaXJIOMY H3 3THX
rocyaapcTs 6bljla nepefaHa 4yacTbh 30JOTHIX pe3epBOB
pycckoro rocyiaapcTBeHHoro 6aHka. Murtepecen mo-
THB, BbIABHTaBlIHicA B cayyae ¢ [loabiueii:
30 MJH. 30/0TbIX pyG6JieH, BHIMJIAYEHHBIX HAa 3TOM
ocHOBaHHM PoccHeil, COOTBeTCTBOBANH <«aKTHBHOMY
Yy4acTHIO» MOJbCKHX TEPPHTOPHH B 3KOHOMHUECKOH
XKH3HH ObiBlIeH PoccHiickoii uMnepuu.

'34 Cm. Cornamwenne ot 1 mas 1951 ropa mexny Coeau-
HeHHuM Koponesctsom H HopaaHueit 06 yperynMpoBaHHH
HepeIleHHBIX (HHAHCOBBIX BOMPOCOB IIOCJ€ OKOHYaHHs Jefi-
cTBHA  manpatra Ha [lanecruny (United Nations,
Treaty Series, vol. 117, p. 19).

135 3nech He ynomuHawoTcs cayyaH ¢ Puuaauaueii, Koto-
pad ye NpH mpexHeM pexHMe PoccHH nosb3oBanach je-
He)xHON aBToHOMHeH, n ¢ Typuuei.

138 CM. caenyioliHe LOTOBOPb: ¢ JCcTOHHeH oT 2 ¢deBpans
1920 roaa, cratbs 12; c Jlatsuefi ot 11 asrycra 1920 roaa,
cratbsi 16; ¢ JIuteoi ot 12 wions 1920 roga, crates 12; H
¢ lonpwed or 18 mapra 1921 roaa, crares 19 (League of
Nations, Treaty Series, vol. XI, p. 51, vol. II, p. 212,
vol. 111, p. 122; and vol. VI, p. 123).

137 Cm. B. Nolde, «La monnaie en droit international
public», Recueil des cours de I’Académie de droit interna-
tional de La Haye, 1929-11 (Paris, Hachette, 1930), vol. 27,
p. 295.
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27) Tlon rocynapcTBeHHbIMH NMyOJHUYHBIMH (OHAAMH
Ha TepPPHTOpHH, 3aTparHBaeMoll MpPaBOMpPEEMCTBOM
rocyAapcTB, CjaeiyeT MOHHMarb aByapbl, aKUHH H
BKJIafbl, KOTOpblE, COCTaBJISIsI YacTb O6lIero akTHBA
rocygapcrsa, HMeIOT CBfidb C 3TOH TeppHTOpHeH B
CHJy CyBepeHHTeTa FOCyAapcTBa Hajd 3THM paloHOM
HJH B CHJY AESiTeJbHOCTH rOCyAapcTBa B 3TOM paiio-
He. Eciu oHU CBsi3aHbI C €5ITeJIbHOCTBIO FOCYAapCTBa-
npejllecTBEHHHKA B OTHOLIEHHH TEPPHTOPHH, 3aTpa-
rHBaeMoli MpaBoMpeeMCTBOM rocy1apcTs, rocyaapcT-
BeHHble (hOHIBI, JHKBHIHblE HJH HHBECTHPOBAHHbIE,
MepexoAsiT K TocyapcTBy-npeeMHHKY. [IpHHUHD CBS-
3H C JAesiTeJIbHOCTBIO SIBJISieTCS B JAHHOM CJydae
oTnpeensiiOLIHM, MOCKOJbKY COBEPIIEHHO OYEBHIHO,
yto (oHAB rocyaapcTBa-npeillecTBEHHHKA, HaXo-
ASiLIMEeCS Ha 3TOH TePPUTOPHH B COCTOSIHHH TPaH3HUTa
HJIH BpeMEHHO HJIH B CHJIY O6CTOATENbCTB HE JOJIKHbI
nepexoJHTh K rocylapcTBY-MpPeeMHHKY.

28) TocynapcTBeHHble nNyOJHYHBle (OHABI MOTYT
ObITb JIMKBHAHBIMH HJH HHBECTHPOBAHHBIMH; OHH
BKJ/IIOYAIOT BKJAJABI H aKlHH J1060ro xapakrepa. Tak,
npuobpeTeHHe «BCEro HMYILECTBA H BCEX BJAJEHHH»
HeMeUKHX ToCy1apCcTB Ha TEPPHTOPHSAX, KOTOpble 6bl-
au mepegansl [losnbloe, TakXe BKJAYaAH 0o pe-
weHHio BepxoBHoro cyaa IloaslH nepenauy npaso-
NpeeMHHKY [0JEeBOr0 yuyacTHsi B KamutaJje OfHOH
KoMnaHuu 138,

29) B pamkax «6e3B0O3Me3fHOil NMepejaud mpaBa Ha
BJIajleHHe TOCYAapCTBEHHOH co6CTBeHHOCThIO» Co103
Coerckux Coumnanuctiueckux Pecny6iauk noayuun
ny6auyHele ¢OHAB, HAXOAHBIIHECS B 3akapmaTckKof
YKpaHHe, KoTopas nepeuia K HeMy oT Uexoc/10BakHH
B cooTBercTBHH ¢ JloroBopoM ot 29 uioHst 1945 rona
B rpanuuax, npeaycMmotrpeHHnix CeH-)KepMeHCKHM
norosopom ot 10 centssbpsi 1919 roga.

Cmambsn 11. Hosoe ne3asucumoe
zocyoapcmso

1. Korga rocynapcTBo-npeeMHHUK ABJASIETCA HOBBIM
HE3aBHCHMBIM FOCYAapCTBOM:

a) nBHxKHMMasi COOCTBEHHOCTb, MPHHaAJeXaBlias
TEPPHTOPHH, 3aTPATHBAEMOH  NPABONPEEMCTBOM
rocyaapcTs, H CTaBuasi B NepPHOJ 3aBUCHMOCTH rocy-
AapCTBEHHOH COOCTBEHHOCTbI) ToOCydapcTBa-Npes-
IECTBEHHHKA, NEPEXOAHT K HOBOMY He3aBHCHMOMY
rocynapcray;

b) BBHXKHMMas TrocyaapcrBeHHasi COGCTBEHHOCTb
rocyAapcrBa-npeallecTBeHHHKA, CBA3aHHasA C Jes-
TeJbHOCTbIO FOCYyAapCTBa-NpefLIeCTBEHHHKA B OTHO-
IIEHHH TEPPHTOPHM, 3aTPArMBaeMoil NpPaBoONpEEMCT-
BOM TOCyAapcTB, NMEPEXOAHT K TOCYAAPCTBY-Npeem-
HHKY.

138 B kpatkoM u3noxennn CekperapHata peieHde Bep-
XOBHOro cyga IlombwM no Jeiay Kaszna noasckozo eocy-
dapcrea nporus Jodue Murressvwrandckacce (1929)
(Yearbook.., 1963, vol. 11, p. 133, document A/CN.4/157,
para. 337).

c) ABHXHMMas TrOCyAapcTBeHHas COOCTBEHHOCTb
rocyaapcrsa-npeiallecTBeHHHKa, HMHas, ueM co006-
CTBEHHOCTb, YKa3aHHAA B MOANYHKTax a H b, B 06-
pPa30BaHHH KOTOpOﬁ NMpHHHMAJAa yqacme 3aBHCHMaA
Teppm'oplm, NnepexXoauT K rocynapcmy-npeeMHHKy
B A0Ji€, COOTBETCTBYIOLLEH BKJAAAy 3TOH TEPPHTOPHH;

d) HelBHXHMMasi rocyaapcTBeHHasi COOCTBEHHOCTb
rocynapcTsa-npeAlieCTBEHHHKA, HaXoAslasacs Ha
TEPPUTOPHH, 3aTparuBaeMoii  NPaBONPEEeMCTBOM
roCyAapcTB, NEPEXOAHT K TOCyAapCTBY-NPEeMHHKY.

2. Korpa HoBoe He3aBHCHMOe rocynapcrso obpa-
30BaHO M3 ABYX HJIH HECKOJbKHX 3aBHCHMBIX Tep-
PHTOPHH, mepexo rocyNapCTBEHHOH COGCTBEHHOCTH
rocyAapcTsa-npeiliecTBEHHHKA HWJH TOCYAAapCTB-
npenlIeCTBEHHHKOB K HOBOMY He3aBHCHMOMY Trocy-
JapCTBY PeryjHpyeTcsi B COOTBETCTBHH C MOJOXKe-
HHSIMH myHkTa 1.

3. Korpa 3aBHcHMas TeppHTOPHS CTAHOBHMTCA
4aCThi0 TEPPHTOPHH TOCYAApPCTBA, HHOro, HeXeJH
rocyaapcTso, KOTOPOE OCYLLECTBJSJIO OTBETCTBEH-
HOCTb 3a €€ MEXAYHAPOAHble OTHOLIEHHS, MEPEXOn
rocyaapCcTBeHHOH COGCTBEHHOCTH rocyaapcrBa-npen-
IEeCTBEHHHKA K FOCYAapCTBY-NPeeMHHKY peryJHpyer-
Csl B COOTBETCTBMH C MOJOXEHHAMH MyHKTa .

4. CornauweHnusi, 3aKjaO4YeHHble MEXAY rocyaap-
CTBOM-NIPEAIIECTBEHHHKOM H HOBbIM HE€3aBHCHMbIM
rocynapcTBOM I/l YPEryJHpOBaHHA NPaBoONpeeMCcTBa
B OTHOLLIEHHH roCyAapCTBEHHOH COOGCTBEHHOCTH HHBIM
o6pa3oM, HexeJH B COOTBETCTBHH C MYyHKTaMH 13,
He NOJKHbB HAHOCHTH yulep6a NMPHHLHUNY MOCTOSAH-
HOro CyBepeHHTETa KaxJAoro Hapoma Haj ero ec-
TECTBEHHBIMH GOrarcTrBamMH H pecypcami.

Kommenrapuii

1) B cratee 11 paccmaTpuBaeTcsi MpaBONpPEeMCTBO
B OTHOLUEHHH rOCYAapcTBEeHHOH cOGCTBEHHOCTH B CJay-
yae 06pa3oBaHusl HOBOTO HE3aBHCHMOTO TOCYAapCTBa.
TepMHH «HOBOe He3aBHCHMOe TrOCyAapcTBG» B TOM
3Ha4YeHHH, B KOTOPOM OH ymoTpelasfeTcs B HACTOS-
lleM MpoeKTe, onpefieasieTcs B NyHKTe | «e» cTaThy 2,
MO3TOMY HeOGXOAHMA CCHLIKA HA COOTBETCTBYIOLLHI
MYHKT KOMMeHTapHsi K cTatbe 2 %9,

2) B oTaHMuHe OT ApYyrHX THMOB MNpaBONpeeMCTBa
rocynapcTsa, Koria BIJIOTb [JO MOMEHTa NpaBolpe-
eMCTBa rocyapcTBO-NpeAliecTBEHHHK obaanaer tep-
pHTOpHeH, 3aTpardiBaeMoi MpPaBONPEEMCTBOM ToOCYy-
AapcTB, H TOJIHOCTBIO OCYLIECTBJASIET Ha HeH CBOMH
CyBEpeHHTEeT, THI MpPaBONpeeMCTBa, DPery/JHpyeMblH
3TOH cTaTbel, OTHOCHTCH K 3aBHCHMOH HJIH HecaMo-
ynpasJsiollleficd TePPHTODHH, TEPPHTOPHA KOTOPOi
UMeeT 0COoGbii IOPHAHUECKHH CTaTyCc B COOTBETCTBHH
¢ YeraBoMm Opranusauun O6nwenuHenHslx Hauuii, Kak
cKasaHo B [lek/1apaudH O NPHHUHMIAX MeXAYHapoa-
HOTO NpaBa, KacalolUHXCA APYKEeCTBEHHBbIX OTHOLIe-
HHH H COTPYAHHUYECTBA MeX/Y rocylapcTBaMH B COOT-

139 Cm. nyukt 6 KOMMEHTapHs X cTaTbe 2, Bhiue.
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BeTCTBHH ¢ YcrtaBom Opranudauun O6beaHHEHHBIX
Hauuii 4%, nogoGuas TeppHTOpUA HMeeT

CTATyC OTHENbHHIA H OTJHYHBIH OT CTAaTyca TEepPPHTODHH
rocyLapcTBa, YNpaBJsiiOLlero e€1o; TakoH OTAe/bHbIt HaH
OTJIHUHBIH, COMIACHO YCTaBy, CTAaTyC CYLIECTBYeT A0 TE€X Mnop,
NoKa Hapod NAaHHOM KOJOHHH HJM HecaMmoynpasaswolefics
TEDPHTOPHH He OCYIIECTBHT CBOEro MpaBa Ha camoomnpejgeJe-
HHE B COOTBETCTBHH ¢ YCTaBOM H B OCOOEHHOCTH B COOTBET-
CTBHH C €rO leNsIMH H NPHHUMNAMH.

Bosnee Toro, B cooTBeTCTBHH ¢ pe3odiolueit 1514 (XV)
TenepanbHoil Accam6aen ot 14 pekabps 1960 rona
KaX{bli Hapoj, Aa)ke ecJH OH He HMeeT MOJHTHYecC-
KOli He3aBHCHMOCTH Ha omnpeleJeHHOM 3Tame HCTO-
puH, objaasaet aTpuOyTaMH HallHOHAJbHOTO CyBepe-
HHTETa, HEOTAEJHMbIMH OT ero CYIeCTBOBAaHHA Kak
napona. Kak o6bsicusieTcs Huxke ', Takxke He cy-
I1eCTBYeT COMHeHHH B TOM, UTO Takoi Hapon obna-
JaeT MpaBOM MOCTOSIHHOTO CyBEpPEeHHTeTa Hal ero
€CTecTBeHHbIMH OOraTcTBaMH H pecypcaMH.

3) YuHuThiBasi, uTo Mpollecc AEKOJOHH3aLHH MpakK-
THYECKH 3aBeplUIHJICH, MOXeT BO3HHKHYTb COMHeHHe
OTHOCHTEJIBHO TOrO, cJeiyeT JH KOMHCCHH mpenyc-
MaTpPHBaTb 0COGble MOJIOMEHHS, OTHOCSILHECH K HO-
BbIM He3aBHCHMbIM rocyaapctaM. OnHako KoMHccHs
y6exneHa B HeOOXOAHMOCTH BKJIOUEHHA TAKHX TMO-
JIOXKEeHHH B HacToslHA npoekT. Ilpoekt crareit mo
TaKOMYy BONpPOCY, K@KHM fIBJIsleTCA MPaBONpPEEeMCTBO
rocyiapcTB B APYrHx objacTaAX, NOMHMO AOTOBOpOB,
T. €. M0 Bompocy, o6s3aTrejbHO NpeAnoJaramuemy
OCYyILeCTBJIeHHe TpaBa, KOTOpOe BbIABHraercs Ha
nepBelil M1aH AokTpHHO# Opraundaunn O6GbelHHeH-
Heix Hauuit H HocHT xapakrep jus cogens, a HMeHHO,
npaBa HaponoB Ha caMoolnpejeseHHe; TaKOH MpPOeKT
He MOXeT HTHOpHpOoBaTb HaHboJiee BaXKHYIlO H pac-
npoctTpaneHuyo dopMy OCylIeCTBJeHHS 3TOro Npasa
B HENaBHIOW 3M0Xy MEXIYHAPOAHBIX OTHOIIEHHH,
KaKoBOH fABJsieTc Npolecc AeKOJOHH3alHH, HauH-
HaBuIHiicA nocie BTOpPoH MHpOBOH BOHHbL. KM nefict-
BHTeJbHO, KOMHCCHAA MOMHOCTBIO OCO3HAeT YeTKHil
Xxapaktep MaHunparta, nojgydeHHoro ew ot ['eHepanb-
HOH AccaM6Jyied OTHOCHTeJIbHO pa6oThl N0 KoaHdHKa-
IIHH H TNPOTPecCHBHOMY pPa3BHTHIO HOPM MeXIYHa-
pPOAHOTO mpaBa, CBA3@HHLIX C MPaBONpPEEeMCTBOM
roCynapcTB, MaHJaTa, KOTOPbIH COCTOMT B PaccMoT-
peHHH npobseM mpasBonpeeMcTBa rocyiapcTs € COOT-
BETCTBYIOLLEH CCBUIKOH Ha rocyaapcTBa, KOTOpble
MOJIYYHJIH He3aBHCHMOCTb MOCJe BTOPOH MHpPOBOM
BOHHBI 42, XoTsi mnpolecc AEKOJOHH3AUHH TPHHSA
IIHPOKHE MacluTalbbl, MOJHOCTBIO OH elle He 3aBep-
IIeH, KaK 3TO MOATBEPXKIEHO B JOKJaie CrelHalb-
Horo Komurera 24-x 1978 rona 43, rne ykasbiBaercs,

140 Pesomouus 2625 (XXV) TeHepanbHoli Accam6ien
ot 24 okTaAGpsa 1970 roxa, mpHJIOXKEHHE.

141 TlynkT 25—31 370ro KOMMEHTapH4.

142 Pesomouun lenepanbHoll AccamGaen: 1765 (XVII)
ot 20 Hosi6ps 1962 roga u 1902 (XVIII) or 18 HosnGpsa
1963 roaa.

143 Joknaa CneuqanbHOr0 KOMHTETA M0 BONPOCY O XOje
ocyulecTBAeHHs1 [lekiapallHH o NpeiOCTaBJEHHH HE3aBHCH-
MOCTH KOJOHHaJbLHBIM CTPaHaM H HapoiaM |[Oguyuansnete
otueror [enepassnoid Accambaeu, Tpudyate Tpersa ceccus,
Honosnenue Ne 23 (A/33/23/Rev.1)].

UTO MHOTHe 33BHCHMble HJIH HecaMoyMpaBJsiiollHecs
TEPPUTOPHH elle JOJIKHEI ObITb JAeKOJOHH3OBaHHI.
Kpome Toro, HeoG6XOIHMOCTb HACTOSLIETO MPOEKTa
CTaTbH He OrpaHHYKBaeTCA JHIIbL 3aBHCHMBIMH HJIH
HECAMOYNpaBJAAIOIIHMHCA TEpPPHTOPHAMH, KOTOpble
elle AOJKHBl ObITb JEKOJOHH30BaHbl. B uesoM page
caydaeB yXKe [10cje MOJydeHHs MOJHTHUECKOH He3a-
BHCHMOCTH Ha MHOTHe TroJbl OCTAlOTCA MOC/eACTBHA
JIEKOJIOHH3aLHH, B YaCTHOCTH NpobJeMbl, CBA3aHHbIE
C MpaBONpeeMCTBOM FOCYAApCTB B OTHOLUEHHH rocy-
JapcTBeHHOH cOGCTBEHHOCTH. Heo6XoaMMocTh BKJIO-
UeHHS TOJIOXKeHHH O HOBBIX HE3aBHCHMBIX TOCYAApCT-
Bax Obula MOJHOCTbIO NpH3Hana Komuccued B xone
ee paGoTHI 10 BONMPOCY O NPAaBONpPEEMCTBE roCy1apcTB
B OTHOILIEHHH JOrOBOPOB H Halllla CBOe OTPaXKeHHe
B npeactaBieHHoM B 1974 roay Ha paccMOTpeHHe
I'enepanbHoii AccambyieH OKOHUATeNBbHOM NpPOeKTe 1o
JlaHHOMY BONpOCY, a TaKXe B BeHCKoH KOHBEHLHH
1978 roma, nmpHHATOR Ha OCHOBE 3TOr0 OKOHUATEJNb-
HOTO MpoekTa. B HacToAlHA MOMEHT HET HHKaKHX
OCHOBaHHil IJIf OTCTYIUVIEHHSl OT METOLOJIOTHH, MpH-
HATOH B nNpoeKTe CTaTed O mnpaBoOnNpeeMCTBe rocy-
JapCcTB B OTHOILIEHHH LOrOBOPOB; HANPOTHB, B cJyyae
npaBonpeeMcTBa TOCYRApcTB B ApPYrux obJacTsx,
MOMHMO JOTOBOPOB, HMEIOTCH CTOJb XKe, eC/H He GO-
Jlee, BECKHe MPHYHHBI AJS COXpPAHEHHSl THMA TNpPaBo-
npeeMcTBa, Kacamllerocs « HOBOro He3aBHCHMOTO ro-
cyrapctBa». KpoMe TOro, yuHTbiBasi TeCHYI CBf3b
H napajneju3M MeXAy ABYMs CEPHAIMH IPOEKTOB
cratedl, TpyaHO Obl10 Obl OGBACHHTL ONYllEHHe B
HaCTOsILIEM NPOEKTE MOJOXKEHHH, OTHOCALLHXCA K HO-
BbIM HE3aBHCHMBIM FOCYHapcTBaM.

4) Cratbsa 11 peryaupyer pa3jHuHble CHTYallHH, KO-
TOpble MOTYT BO3HHKaTbh B pe3yabTaTe MNpouecca
JNeKOJIOHH3alu|u: HaHboJee 4acTo BCTpeyarulHics
cayyail, Korga HOBO€ rocyiapcTBo MOSIBJIAETCS Ha
3aBUCUMOH TepPHTOPHH; caydal, kKoraa noaoGHoe
rocyaapcTBo o6pa3yeTci H3 ABYX HJH HECKOJbKHX
3aBHCHMBIX TeppHTOpPHHA (NMYHKT 2); H cayuaii, Koraa
3aBHCHMasl TePPHTOPHS CTAHOBHTCS HaCThIO TEPPHTO-
PHH CYLIECTBYIOLIEro rocylapcTBa, HHOrO, HeXXeJH
rocynapcTBO, KOTOPOe HM ynpaBiasjo (NYHKT 3).
Bo Bcex 3THX cJy4asax HOpPMbI, KacamiuHecs nepexoaa
rocylapcTBeHHOH COOCTBEHHOCTH, MOJIKHBI ObIThb
OIHH M Te e, NOCKOJBKY OCHOBa MpaBONMpeeMCcTBa B
Ka)XIOM cJyyae OflHa H Ta Xe: [eKOJOHH3allHS.
WiMenHo no stoii npuunHe KoMHccHsI, Kak yxxe mon-
yepKHBaJoCh 144, cousa HYKHBIM pacCMOTpeTb IO-
cJielHHe CyyaH B HacTOAWEH CTaThbe, YUHTHIBASA, UTO
B npoekrte 1974 rona o npaBomnpeeMcTBe rocy1apcTs
B OTHOLLUEHHH 1OTOBOPOB NOAOGHLI ciyuai 6blJ 0XBa-
yeH MoJoxeHHAMH ctatbd 14 (IlpaBompeemcTBO B
OTHOILEHHH YacTH TEPPHTOPHH) 145, MOCKOJNBLKY peub
HIeT O IPHMEHHMOCTH KO BCeM peryJHpyeMblM CHTya-
LUMAM OJHOTO H TOTO K€ NPHHUHNA «MOJABHXKHOCTH
JIOTOBOPHBIX TPaHHL».

144 CMm. nyuxt 5 BBOAHOrO KOMMEHTapus K pasjeny 2,
BHILIE.

145 Drta craThd COOTBETCTBYeT cTathe 15 Benckoi#t Kow-
BeHHH 1978 roza.
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5) Hopwmbl, cBsizaHHble C NpaBONpeeMCTBOM ToOCY-
IlapCTBeHHOH COGCTBEHHOCTH B CJyyae HOBBIX He3a-
BHCHMBIX TOCYAApPCTB, HECKOJbKO OTJIHYAIOTCA OT
HOPM, OTHOCSILLMXCA K APYTHM THIaM NpaBOIpeeMCT-
Ba, H NpecJaeaYIOT Lesb NMOJHOCTbIO OXBATHTb OCOGBIE
06CTOATENbCTBA, B KOTOPBIX MPOHCXOAHT BO3HHKHO-
BeHHe Nof06HbIX rocyaapcts. IIpHHUMN coxpaHeHusi
TEPPHUTOPHH CTAHOBHTCA MMMEPATHBHBIM B CJyuasx,
KOTJla rocyAapcTBa NOJYYaloT He3aBHCHMOCTh MocJe
KOJIOHHAJNBHOTO TOCHOACTBA, a MNPHHUHN CHpaBel-
JIHBOCTH MNpeaycMaTpHBaeT, 4TO NONOOHBIM ToCy-
JapcTBaM NperocTasisieTcs npedepeHuHaNbHbIH pe-
)KHM B [pPaBOBOM peryJHpPOBAHHH TNpaBOIpeeMCTBa
B OTHOLIEHHH TrocydapCTBEHHOH COGCTBEHHOCTH. Ta-
KHM 06pa3oM, creyeT MOAYEPKHYTb 1Ba CYUIECTBEH-
HbIX OTJHYMsA. Bo-mepBbix, HeABHXXHMasi COOCTBEH-
HOCTb, PacNoJIOXXEHHAsl HAa 3AaBHCHMOH TeppHTOPHH,
H JBHXHMas coOGCTBEHHOCTb, CBI3aHHasi ¢ AesATeNb-
HOCTBIO roCcyapcTBa-npealleCTBEHHHKA B OTHOLIEHHH
3aBHCHMOH TeppHTOPHH, JOJXKHBI, KaK IPaBHJO,
nepeiiTH K rocyaapcTBy-npeeMHHKY nocse o6pa3oBa-
HHSI HOBOrO HE3aBHCHMOrO rocyqapcTBa H3 OJHOH,
JBYX HJH GoJjiee 3aBHCHMBIX TEPPHTOPHH MJH INOC]e
3aBepLICHHs] AEeKOJOHH3AaUHH 3aBHCHMOH TeppHTO-
pHH TYTEM NPHCOENHHEHHS HJH OObeAHHEeHHS C ApY-
THM CYLIECTBYIOIUHM rOCylapCcTBOM, NMpHYEM He Tpe-
6yeTcsl HUKAKOH CCbUIKM Ha corJialleHHe B OTJHYHe
OT cTaTell, OTHOCHAIUHMXCA K [APYrHM THNaM MpaBo-
npeemctBa. [IpnunHa, no koTopoil B cratbe 11, mpume-
HHTEJbHO K HOBbIM HE3aBHCHMBIM rocyJapcTBaM, He
_HCIOJIb3YIOTCSl BbIPAXKEHHSI «B CJydyae OTCYTCTBHS
COrJIALICHHS» H «eCJIH rOCyAapCcTBO-NpelIecTBEHHHK
H rOCYAapCTBO-NIPEEMHHK He YCJOBHJHMCH HHAUE», KO-
TOpble HCNOJNB3YIOTCA B APYFMX CTaThsX pasaena 2,
06DBSACHSIETCS He CTOJIbKO TeM, UTO 3aBHCHMYIO Tep-
PHTOPHIO, He SIBJSIOLLYIOCS ellle TOCyAapCcTBOM, Hedb-
351, CTPOro roBOps, pacCMaTpHBAaTh KaK 06J1aAa0lLYI0
NpaBOM 3aKJi04aTb MEXAYHAPOAHLIE COrJIAlIEHHS,
CKOJIbKO TJIaBHBIM 06pa3oM  MNpH3HAHHEM OCOOBIX
06CTOATENBCTB, KOTOPbIMH CONPOBOXKAAETCS IOsIBJIe-
HHe HOBOTO He3aBHCHMOIO rOCYAapCcTBa B pe3yJbTare
npouecca NEeKOJOHH3aLHH H KOTOpble MPHBOISAT, B
cJlyuae NpoBeeHHs TeperoBOPOB C 1eJ1bIo MOJyUeHHs
He3aBHCHUMOCTH, K pe3yabTaTaMm, B GOJbLIMHCTBE
cJlyuaeB sIBHO HeBbITOHbIM JJ151 CTPaHbl, MoJyvalole
He3aBHCHMOCTb B CHJIY ee HepaBHbIX, HecGaJaHCHpO-
BaHHBIX NPABOBBLIX, MOJHTHYECKHX H 3KOHOMHYECKHX
cBsizelt ¢ GbiBUIEH MeTponoJHeil.

6) Bropoe oTiHuHe 3ak/04aeTCs B TPHUHATHH KOH-
UenUHH BKJaja 3aBHCHMOH TEPPHTOpPHH B CO3JaHHe
onpeje/eHHON NBHXKHMONR COOGCTBEHHOCTH roCcyAapceT-
Ba-NMpealIeCTBEHHHKA, KOTOpash He cBs3aHa ¢ Jes-
TeJIbHOCTbIO TOr0 roCyapcTBa B OTHOLIEHHH 1 aHHOH
3aBHCHMOH TEPPHTOPHH; TaKas COGCTBEHHOCTb J0JIXK-
Ha TMepexoJHTb TrOCYNapcTBY-IIpeeMHHKY B JoJe,
COOTBETCTBYIOLLEH BKJady 3aBHCHMOH TepPPHTOPHH.
JlaHHoe noJioKeHHe SIBASieTC KOHKPETHBIM TpHMe-
HeHHEM KOHILeNUHH CINpaBelJHBOCTH, SIBJSIOLLEHCA
COCTABHO YacTblO MaTe PHAJLHOTO COlePKAHHA HOP-
Mbl MeXIYHapoAHOro MO3HTHBHOrO Npasa, KoTopas
HanpaBsJeHa Ha To, YTOOGbl COXPaHHTb, B YHCJe Mpo-
yero, HalHOHaJbHble 6GOraTcTBa, .HCTOPHUYECKOE H

KyJbTYpHOE [OCTOSIHHE Hapoja, HaceJAlLlero 3a-
BHCHMYIO TeppHTOpHIO. B cilyuae HOBbIX HE3aBHCHMBIX
rOCyAapCcTB INpPaBONMpeeMCTBOM TOCYAApCTB 3arpa-
rHBalTCA UeJble HallHH, KOTOpble Y4yacTBOBAaJH B
CO3JlaHKH COGCTBEHHOCTH rOoCyAapCcTBa-NpeLLIecTBeH-
HHka. [losTomMy cOBepLIeHHO CIpaBejJIHBO, YTO TMO-
Jno6Hasi Co6CTBEHHOCTDh JO/XKHA NEpeldTH K rocylapcT-
BY-TIpEeMHHKY B J[0Jle, COOTBETCTBYIOLIEH BKJady
3aBHCHMOH TeppHTOPHH B cO3laHHe 3TOH COOGCTBEH-
HOCTH. B 3TO CBfI3H MOXHO COCJAaTbCA Ha pe3o-
mouuio 3391 (XXX) TIenepanbHoit Accambien ot
19 Hosi6ps 1975 rona, B koropoit Accambaesi npu3sl-
BaeT <K BO3BpalUEHHIO NPOH3BEAECHHH HCKyCCTBa
CTpaHaM — XepTBaM 3KCHPONPHALHH», MOATBEpPXKAa-
€T, UTO «CKopefiliee H Ge3BO3Me3HOE BO3BpalleHHe
OJHOH CTpaHe INpHHALJeXaLHX efi npeaMeToB
HCKYCCTBA, MaMATHHKOB, MY3eHHBIX 3KCMOHATOB H
pyKomnuceii apyrofl crpaHoil cnoco6CTBYeT YKperuie-
HHIO MEXIYHapOAHOro COTPYJHHYeCTBa», H mpejaJa-
raet rocynapctBam — usesaM Opranusaunn O6be-
auHenHbix Haunuit parudunuposats Konsenunio o
Mepax, HanpaBJeHHbIX Ha 3anpelleHHe H TNpenyn-
pexJeHHe He3aKOHHOro BBO34d, BbIBO3a H mepeiauu
npaBa coOGCTBEHHOCTH HA KYJbTypHble LEHHOCTH,
npuHATyio [enepaabHoli kKoHbepenuueit IOHECKO
B 1970 roay 4.

7) B nynkre I a cratbu |1 paccmartpuBaetcs npo6-
JieMa, OTHOCSIASCS HCKIOUHTEJbHO K HOBLIM He3a-
BHCHMbIM rocypapcrBaM. OHa kKacaeTcsi JBHXKHMOH
cOGCTBEHHOCTH, KOTOpasi A0 MepHola 3aBHCHMOCTH
npHHajJexana TeppPHTOPHH, 3aTparuBaeMol npaso-
npeeMcTBOM rocyaapcTs. B neprHon 3aBHCHMOCTH 3TO#H
TEPPHTOPHH HEKOTOpasi 4acTb HJH Bcsl Takas cober-
BEHHOCTb JIeHCTBUTEIbHO MOXET NepeiiTy K rocyaap-
CTBY-TIpelieCTBEHHHKY, YOpPaBJsIIOLIEMY 3TOH Tep-
pHTOpHell. 3TO MOXeT ObiTb ABHXHMaa COGCTBEH-
HOCTb KYJIbTYPHOTO HJIH HCTOPHYECKOrO 3HAUYEHHH,
HATIPHMEp MNPOH3BeleHAs] HCKYcCTBa, My3eiiHble
3KCNOHATHI, HJIH HeABHKHMAs COGCTBEHHOCTb B BHIE
MOCOJNIbCKHX HJIH aAMHHHCTPATHBHLIX 3aaHHi. B nau-
HOM [OANYHKTE NMPOBO3rJalliaeTcss HOpMa BO3Bpallle-
HUS noao6HO# COGCTBEHHOCTH MNepBOHAYaJbHOMY
Baagenbuy. OJHAKO TEKCT 3TOr0 MOAMNYHKTA OTHO-
CHTCH JIHWb K «ABHXXHMOH COGCTBEHHOCTH», H B HeM
YyTBepXKAaeTCs, YTO TaKasi ABHXKHMasi cOOCTBEHHOCTD
nepexoJHT K HOBOMY HE3aBHCHMOMY TIOCYAapCTBY.
Hckaouenne HeJBHXKHUMOH COOGCTBEHHOCTH H3 op-
MYJHPOBKH nyHKTa | a oO6bsAcHseTcs TeM, 4TO
nyukTOoM | d OXBATHIBAETCS BCSI «HEABHXKHMAs rocy-
JapcTBeHHasi COGCTBEHHOCTh roCy4apCTBa-NpeallecT-
BeHHHKa, Haxolsflllasics Ha [paccMaTpuBaeMoii] Tep-
PHTOPHH», BKJIOYAaA HeJBHXHMYIO COGCTBEHHOCTD,
pUHAJeXaBLIYIO 3TOR TePPHTOPHH A0 TOrO, Kak OHa
crana saBucumoi. CHTyauus, peryjiHpyemasi NyHK-
ToM |, fo/MKHa ObITh CNeLHAbHO BblAeJeHa, HECMOT-
pPf Ha TO YTO e€e MOXHO 6bl10 6bl PAaCCMOTPETh B Ka-
yecTBe YACTHOrO acrnekra GoJiee LIHPOKOro BOMpOCa,
CBAA3AaHHOrO ¢ COOCTBEHHOCTBIO 3aBHCHMOH TEPPHTO-

146 IOHECKO, Akrter Tenepaasuoil Kondepenyuu, twect-
nadyaran ceccus, ToM 1, Pesoarwoyuu (Ilapux, 1970),
ctp. 141.
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pun. IMonoxeHus cTatbd 11 He MOTYT NPHMEHATh-
¢l K cOOCTBEHHOCTH, MPHHAA/eXalllel HecaMoynpasn-
JAS01IeICA TEPPUTOPHH, MOCKOJbKY noao6Hast coberT-
BEHHOCTL He 3aTpariBaeTcsi INpaBOINPEEMCTBOM
rocynapctB. Booblie roBopsi, KOJIOHHH TN0Jb30BaJHCh
0COGBIM peXXHMOM B COOTBETCTBHH C TeM, UTO Ha3bl-
BaJOCh 3aKOHOJATeJNbHBIM H JOTCOBOPHBIM coOrJjalle-
HHeM. OHH o6aajany onpefesieHHOH MeXAYHapoaHOH
NpaBoCy6BEKTHOCTBIO H TO3TOMY MOTJH HMeTh COGCT-
BEHHOCTb KaK BHYTDH CBO€H TepPpHTODHH, TaK H 3a ee
npenenamu. CaenoBare/bHO, NPaBOIPeeMCTBO He
JIOJXKHO MPHUBOJAHTL K MOTepe KOJOHHSIMH NMpHHAaMJe-
Kaule#t UM co6cTBeHHOCTH. COCTaBHOH 4YacTbiO Mpa-
BOMpeeMCTBa AIBJISIETCA JHIUbL COGCTBEHHOCTb METpO-
NOJIHH, HAXOAALlAfiC HAa JNaHHOH TepPHTOPHH HJH
CBsi3aHHAas C JesiTeJbHOCTbIO rOCylapCTBa-NpelIecT-
BEHHHKA B OTHOLUEHHH 3TOH TeppuTopud. ONHaKO B
OTCYTCTBHE YeTKOro peryJHpOBaHHs CHTyalHi, OXBa-
THIBAeMbBIX OYHKTaMH | a W d, MOXeT BO3HHKHYTb
BOTIPOC, LOJIXKHA JIH COGCTBEHHOCTD, KOTOPAsl MPHHAN-
JexaJa rocyaapcTBy, CTaBlieMy 3aBHCHMOH TE€PPHTO-
pHelt, a 3aTeM Hepellsla BO BJajeHHe yNpaBJsiollel
JepKaBbl, BCe ellle paccMaTpHBaThCA KaK COOCTBEH-
HOCTb 3aBHCHMOH TeDPHUTOPHH.

8) CunenyeT OTMeTHTb, 4TO, B OTJIMYHE OT IAPYTHX
MOANYHKTOB NYHKTA 1, B HayaJe nodnyHKTA a YNOMH-
HaeTcsi He «rocylapcTBeHHasi COGCTBEHHOCTb», a
NpOCTO «COGCTBEHHOCTb». DTO CAeNaHO C LeJbio pac-
IIKPHThL NMOHSITHE TaKOH COOGCTBEHHOCTH, BKJIOYHB B
Hero coGCTBEHHOCTb, KOTOpasi A0 MepHOAA 3aBHCH-
MOCTH NPHHAAJeXaJaa TEPPHTOPHH HOBOrO He3aBHCH-
MOro rocynapcTBa-NPeeMHHKa, He3aBHCHMO OT TOro,
ABJAsJIach JIH 3Ta TePPHTOPHA B MepHOA, MpeJIlecT-
BYIOILIIH{l ee 3aBUCHMOCTH, He3aBHCHMBIM TOCYAapCT-
BOM HJIH KaKHM-JHGO ADYrHM aBTOHOMHBIM 00pa3o-
BaHHeM, HallpUMep IJIeMeHHOH rpynmnof HJIH MeCTHOH
NPOBHHIHEH.

9) B nyukre | b paccmaTpHBaeTcs [IBHKHMAasi
rocynapctseHHass COOCTBEHHOCTb, «CBSI3aHHasg ¢
JEeSITeIbHOCTBIO  FOCYAapcTBa-NmpefilieCTBEHHHKA B
OTHOIIGHHH TEPPHUTOPHH, 3aTparuBaeMoH mpasBonpe-
€MCTBOM TOCYAapcTB», H YycCTaHaBJHBaeTcsi obuias
HODMa, MNpHHATas MJs TpaHcdepTa dacTH Tep-
PHTOPHH FOCYAApCTBA, OTAEJNEHHS] YaCTH HJH YacTel
TEePPHTOPHH FOCYLapCcTBa H pasjeseHusi rocylapCTBa.
B 3Toii CBSI3H MOXHO YIOMSHYTb NYHKTH 12—15
BBOJHOTO KOMMEHTapHsi K pasjeny 2, KOoTopble Ka-
cawoTcsi 3TOro noanmyHkra. Cienyer OTMETHTb, 4TO
JBHXXHMasi TOCYAapcTBeHHasi COOCTBEHHOCTb, KOTO-
pasi MOKeT HaXOQHThC B 3aBUCHMOH TepPPHTOPHH
JHIIb BPEMEHHO HJM BBIHYXXIEHHO, KaK, HalpHMep,
3onoTo PpaHuysckoro 6aHka, KoTopoe OblIO BbiBe-
3eHo B 3ananuyio AdpHKY Bo BpeMs BTOPOH MHpO-
BOH BOMHHBI, AOMKHA OBITb HCK/IIOYEeHA H3 06JacTH
MPHMEHHMOCTH 3TOH HOPMBbI, TOCKOJIBKY Takasi co6CT-
BEHHOCTb (DAKTHYECKH He CBS3aHa C JesiTeJbHOCTBbIO
rocyiapctsa «B OTHOLIEHHH TePPHTOPHH, 3aTparH-
BaeMoil paBONpeeMCTBOM roCydapcTB».

10) IlpakrHka rocyaapcTs B CBfI3H C HOPMOH, mpo-
BO3rJiaileHHO# B nyHKTe | b, MoxeT OBITb paccMorT-
peHa Ha mpHMepe ABYX OCHOBHBIX KaTeropHH JBHIKH-

MOH rocyLapCTBeHHOH COOCTBEHHOCTH, 4 HMEHHO —
JeHer ¥ rocyaapcTBeHHbIX (QOHAOB.

11) IlpakTHka rocynapcTs, Kacalowlasicsi JeHer, He
SIBASieTCA €AMHOOOpa3HOH, XOTHA CYLIeCTBYeT TBep-
JObll MPHHLUHI, COMaCHO KOTOPOMY MpPHBHJETHS
SMHCCHM  TNPHHAIJEXHT TOCYAApCTBY-NPEEMHHKY,
MOCKOJIbKY — 3TO CyBepeHHOe mpaBo H aTpHGYT ro-
CynapcTBeHHOH BaacTH. B 3ToM cMbCcse, ¢ TOUKH
3peHHUsi TPUBHJErHH BLIIYCKaTh JeHbIH, BONPOC O npa-
BONpeeMCTBE rOCyAapCTB He BO3HHKAET: rocyaapcTBo-
npeAllIeCTBEHHHK TepsieT CBOIO MDHBUJErHIO 3MHCCHH
B 3aBHCHMOIl T@PDHTODHH, @ HOBOE He3aBHCHMoOe Tro-
CyAapcTBO OCYLUECTBJSET CBOIO COOCTBEHHYIO NMPHBH-
JIerHio, KOTOPasi BLIT@KAeT U3 ero CO6CTBEHHOro CyBe-
peHHTeTa NMPH JOCTHXKeHHH He3aBHCHMOCTH. Bompoc
0 JeHeXHbIX 3HAKax, BBINYLIEHHbIX B 3aBHCHMOH
TEPPHTOPHH ee COGCTBeHHbIM 3MHCCHOHHBIM yupexje-
HHeM, TaKXKe He MMeeT NMpPSAMOro OTHOLUeHHS K mpa-
BONpeeMCTBY rocyJapcTB.

12) B kadecTBe nmpHMepa MOXHO MPHUBECTH pasJiHuy-
Hble JaTHHOAMepHKAaHCKHe KOJIOHHH, KOTOphle B Haya-
Jge XIX Beka cTanH He3aBUCHMBIMH H Ijle HCNaHCKHe
JIeHbTH, KaK MpaBuJo, He H3bHIMAJHCh H3 obpalieHHs.
Pa3nuyHble pecny6/HKH OrpaHHUYHJIHChH TeM, UTO 3a-
MEHHJIH Ha ObIBIIMX B o6palleHHH MoHeTax H3obpa-
XeHue Koposs Mcnanuu neuatslo, rep6aMHu M Haf-
MHCSIMH HOBOTO FOCYAapCTBa HJIH H3MEHHJIH HaHMeHO-
BaHHE HCNAHCKOrO Ieco, He MeHSii ero CTOMMOCTH
WJIH BHeLIHero BHAA.

13) Huausi ctaja npeeMHHKOM CTePJHHIOBBIX aKTH-
BOB pe3epBHOro 6anka Muauu, Kotopble OL@HHBANUCh
B 1,16 Mapa. ¢yHToB crepaunros '47. OnHako oHa
MOrJa HCMOJb30BaTh 3TH aKTHBb He CBOGOAHO, a
auuib nocteneHHo. Cymma B 65 MJaH. QYHTOB cTep-
JHHroB Oblia MOMellleHa Ha CBOOOAHLIH CUET, a OCTaB-
wasicsi 4acTb — Gosbluasi yacTb aKTHBOB — Ohljia
nepesejeHa Ha OJOKHpPOBaHHHI cueT. Hekorophle
CYMMEBI AOJKHBI O6blTH mepeBoanTbeA MHauel Coenu-
HeHHoMY KoposeBcTBY B KauecTBe O6OPOTHBIX (OH-
JOB H KPeJHTOBAJHCb Ha CYeT, OTKPHITHIH AHrJIHH-
CKHM 6GaHKOM Ha HMsa Ilakucrana. YcaoBusi, pery-
JuUpylolHe (QYHKLHOHHPOBAHHE 3TOro cuera, OBLIH
yTouyHeHbl B 1948 u 1949 roaax B pa3sHuHBIX COrJa-
LIeHHsX, 3aKaodyeHHbIX CoeanHeHHbIM KopoJieBcTBOM
¢ Mupueit u ITakucranom 148,

14) dpaHLy3CKOe NPaBUTENbCTBO H3DAJO AEHEXHbIe
3HAKH, HaXOJHBLIHECS B 06pallleHHH BO PPaHLY3CKHX
BJafeHHsAX B MHAHH, OHAKO COryIacH0Ch BHILIATHTh
KoMmeHcalHio. B cTaTbe 23 ®paHKO-HHAHHCKOrO COT-
nawenns ot 21 okrabps 1954 roaa '*° rosopures:

147 CoepunenHoe KopoaeBctBo, Punancosoe cozrauwe-
nue mexdy npasureasvcrsom Coedunennoz2o Koponrescrsa u
npagureascreon Hrnouu, Cmd. 7195 (London, H. M. Statio-
nery Office, 14 August 1947).

148 Tlonpo6Hee cM. I. Paenson, Les Conséquences fi-
nanciéres de la succession des Etats (1932—1953) (Paris,
Domat-Monchrestien, 1954), passim, B uactHocTH, cTp. 65—
66 n 80 ¢panu. TekcTa.

148 Cwm. Unnua, Foreign Policy of India: Texts of Docu-
ments, 1947—64 [New Delhi, Lok Sabha (Secretariat),
1966], p. 212.
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dpanlysckoe NpaBHTEAbCTBO BO3MECTHT MpPaBHTEJNLCTBY
WHpud B TeyeHHe OLHOTO roja, HauMHas cO HAHA NepelayH
Je-haKTo Mo MapHTeTy B (QYHTaX CTePJHHrOB WJH B HHIHM-
CKHX PYyNHAX BCIO CYMMY JeHer, H3DBATHX H3 ofpalileHusi B
yKa3aHHBIX BJaJeHHSIX TOcCJe MepefayH je-hakro nocaesHHX.

15) TlockoabKy nmpakTHka rocyaapcTB He SIBJAETCS
eHHOOOpa3HOH, HEBO3MOXHO YCTAaHOBHUTb HOPMY,
NPHMEHHMYIO KO BCeM CHTYalUHsIM, CBSI3AHHBIM C mpa-
BOMpPEEMCTBOM B OTHOLUeHHH JeHer. Heo6xoaumo ot-
JeJbHO paccMaTpHBATb KaXAyl0 KOHKPETHYIO CHTYa-
IHIO, CYIIECTBYIOINYIO B MOMEHT [paBOlpeeMCTBa
rocyaapctB. Ecau neHbrH BRINYCKAlOTCS 3MHCCHOH-
HBIM YyupexXIeHHeM, NMPHHaAJeXaliHM caMoil TeppH-
TOPHH, HE3aBHCHMOCTb HE H3MEHHT MNOJIOXEHHS Be-
welt. OfHaKo, ecaH AEHbrH, BHINyLIEHHblE A Tep-
PHTOPHH KaKHM-JIHOO YUpeXJeHHEM <«MEeTPOMOJHH»
H MOJA €ro OTBeTCTBEHHOCTb, JOJIKHbl OCTABAaTbCA B
o6pallleHHH, HX HeoOXOAHMO O6GecreuHBaTh 30JI0TOM
H pe3epBaMH Mo NpHUYHHAM, KOTOpble yKe 0GhsICHEHbI
B KOMMeHTapuHu K cTartbe 10.

16) B oTHOWweHHH TOCYAAaPCTBEHHBIX (POHLOB MOXKHO
NPUBECTH cienyloliye npumepsl. [locse npekpawwenus
nedctBus Manpara Ppanuun Cupusi M JIuBau cos-
MeCTHO YHacJeloBaJH HMYILECTBO <«OGLIHX mpen-
NpHATHE», BKJIOUAs Ka3Hy 3THX <«NPedNpHSITHI»,
a Takxe NpUOLLIH, H3BJeUeHHble 3THMH JBYMS rocy-
1apcTBaMH H3 pa3JHUHBIX KOHUeccHH. O6e cTOpOHBI
yHacJenoBand aByapbl 6aHka «bauk ge Cupu v gio
JIu6au». OnHako 6oablliasl 4acTh ITHX aBYapoB Gblaa
6/JI0KHpOBaHa H ocBO60XKJajach JHIIbL NMOCTENEHHO,
¢ paccpoukoit 1o 1958 roxa !5°. Uto kacaetcsi aBaH-
coB, B npouioM BuilaHHBIX CoennHennbiM Kopones-
CTBOM JJIS1 NOKPBLITHSA Olo1KeTHoro Aeduuutra bupMmel,
To Benuko6pHTaHHs OTKa3ajach OT BO3MelleHHs el
15 MaH. GYHTOB CTEPJHHIOB, a AJsl MOrallleHHs —
6e3 NPOLEHTOB — OCTAJbHOH CYMMBI MpefoCTaBHJA
Bupme orcpouky B 20 ser, cuutasm ¢ | anpens
1952 rona. BeiBliasi kONOHHANbHAS lepKABA TaKXKe
OTKasaJjachb OT BO3MELIeHHs €H cpeiCTB, 3aTpayeH-
HBIX elo nocje 1945 roga Ha ueau rpa)KAaHCKOro
ynpasaeHust B BupMe B nepHoa BoccTaHoBseHHs !5,

17) B nynkre 1 c HacTosiluedl CTaTbH FOBOPHTCS O
pacnpejeseHHH MexXAY FoCyAapCTBOM-NpeAIlecTBEH-
HHKOM H TOCYLapCTBOM-NPEEMHHKOM JBHXHMOH ro-
CyAapcTBEHHOH COOGCTBEHHOCTH TOCyAapcTBa-npen-
1IeCTBEHHHKA — HHOH, YeM COGCTBEHHOCTb, YKa3aH-
Hasl B NOANYHKTax a U b,— B 06pa3oBaHHH KOTOPO#
npuHUMaJsa yuyacTHe 3aBHcuMasi tepputopus. Kak
H B MOANYHKTE b, B JAHHOM NOANMYHKTE 3Ta COGCTBEH-

150 B ornowenun CHpHH cMm. KoHBeHUHIO O JHKBHIALHH,
KouBeHuHIO 06 yperyJHpOBaHHH JOJATOBHLIX TpeGOBaHHH H
Inarexnoe cornamenHe — Bce or 7 ¢espaas 1949 rona
[France, Journal officiel de la République frangaise, Lois
et décrets (Paris), 82-nd year, No. 60 (10 March 1950),
pp. 2697—2700]; B orsowennu Jlupana cMm. Ppanko-iHBaH-
CKoe BasloTHO-(hHHaHCOBOE cornalenue or 24 aupaps 1948 ro-
na |ibid., 8lst year, No. 64 (14 and 15 March 1949),
pp. 2651—2654; United Nations, Treaty Series,
vol. 173, p. 99].

151 Coeaunennoe KoposeBcTBO Takke Bo3MecTHs0 Bupme
3aTpaTh MO CHabXeHHI0 ODHTAHCKOHA apMHH BO BpeMs Kamna-
HuH 1942 roma W HekOTOpHIE 3aTpaThl, CBA3aHHbIE C JAEMO-
Gusn3auned.

HOCTh PAacCMaTpHBaeTCsi He3aBHCHMO OT TOro, Ha-
XO0JHuJach JIH OHa HA TEPPHTOPHH rOCyAapCTBa-NMpes-
lIeCTBEHHHKA, rocyAapcTBa-NMpeeMHHKa HJIH Ha Tep-
PHTOPHH TpeTbero rocynapctsa. Moxer, HanpuMep,
BO3HHKHYTb BONPOC, HMEET JIH FOCYAAPCTBO-NPeeMHHK
npaBo notpe6oBaTh KaKylo-JH60 4acTb B3HOCOB,
Clle/IaHHBIX YNPaBJAIOIIHMH rocyiapcTBaMH B KalH-
TaJ TaKUX MeXAYHApOAHBIX HJH PEerHOHaJbHBIX ¢H-
HAHCOBLIX YupeXJeHHi, Kak MexxayHapoaHblit 6aHK.
XoTs, NO-BHAUMOMY, He CYIUeCTBYeT MpeleleHTa
OTHOCHTEJNIbHO pas3jiela NOAOGHLIX aKTHBOB MeX1y
rocylapcTBOM-NpeAlieCTBEHHHKOM H roCy/J1apCcTBOM-
npeeMHHKOM, MoAOOGHLIH BOMpPOC BMOJIHE MOXET BO3-
HHKHYTb B CHJIy TOro (pakTa, yTo yyacTHe B pasJiHuy-
HbIX MeXMPAaBHTEJNbCTBEHHBIX YUPEXACHHAX TEXHH-
yeCKOro Xapakrepa OTKPBHITO H AJsl 3aBUCHMBIX Tep-
putopuii. Takasi cOGCTBEHHOCTb BIOJIHE MOXeET pac-
CMaTpHBATbCHA KaK COOCTBEHHOCTD, KOTOpast Mo npaBy
NPHHALJIEXXHT 3aBUCHMOH TEPPHTOPHH B 10Je, COOT-
BETCTBYIOLIeH BKJIALy TeppHTOpHH. KoMuccust cuuta-
€T, UTO H3JI02KEeHHAs B MOANYHKTE € HOPMAa, B COOTBET-
CTBHH C KOTOpOH COOGCTBEHHOCTb rocyjlapcTBa-npen-
lIeCTBEHHHKA, HHAA, 4eM COGCTBEHHOCTb, YKa3aHHas
B MOANYHKTax a H b, B 06pa3oBaHHH KOTOPOH MPHHH-
Majna yyacTHe 3aBHCHMAsl TEPPUTOPHS, ME€PeXOLHT
K FOCYLapCcTBY-NPEEMHHKY B J10J1€, COOTBETCTBYIOLIEH
BKJaly 3aBHCHMOH TeppHTOPHH, NO3BOJHT 6oJsee
MPOCTO H CMpaBeJIHBO PelIaTb MHOrHe BO3HHKAaIo-
e B 3TOH CBSI3H NMPOOGJEMbI.

18) IMyukr 1 d peryaupyer npobieMy HeIBHXHMOH
CcOGCTBEHHOCTH TOCYLapcTBa-MpeliecTBEHHHKa, Ha-
XOASLEACH HA TEPPUTOPHH, KOTOpasi cTaja He3aBH-
cumoi. B cooTBeTCTBHHM C MPHHLUMOM Nepexoaa ro-
CynapcTBeHHOH COOCTBEHHOCTH, OCHOBAHHBIM Ha KPH-
TEPHH CBSI3H COGCTBEHHOCTH C TEPPHTOPHEH, B 1AHHOM
NOANYHKTE, KAK U B CTaTbsIX, KacaloOIHXCS APYrHX
THIIOB NMpaBoNpeeMCcTBa, NpefycMaTpHBaeTcs, YTo Ta-
Kas HeIBHKHMasi COOCTBEHHOCTb MEPeXOAHT K HO-
BOMY He3aBHCHMOMY rocyznapctBy. IlomoGHoe pelue-
HHe siBAsieTcA OOLeNpPH3HAHHBIM B NMPaBOBOH JHTe-
paType U rocynapCTBeHHOH NPAKTHKe, XOTS1 HH B TOM,
HH B JPYroM cJjyuyae HHKOTAA He JeJaeTcsl YeTKOH
CCbIIKH Ha «HEeABHIKHMYI0O» COGCTBEHHOCTL TrOCY-
papcTBa-npeallieCTBeHHHKA, «HAaXOASILYIOCsT Ha Tep-
PHUTOPHH»; CCBHLIKA YACTO AesaeTcsl Ha co6CTBEHHOCTh
BooOLIe, HE3aBHCHMO OT ee XapakTepa HJM reorpa-
¢dbnyeckoro MectoHaxoxkaeHus. ClenoBaTeNbHO, eCaH
ofliasi nepeiaua fBJISIETCS HOPMOH, TO YK Nepexoj
K roCcyZapcTBy-NpeeMHHKY 6oJiee orpaHdueHHOH KaTe-
rOpHH COGCTBEHHOCTH, MPEAYCMOTPEHHOH B JLaHHOM
NOANYHKTE, A0JXKeH ObiTb paspewed a fortiori.

19) B 3Toit cBA3H cjeayeT cocaaThCA Ha NYHKT |
cratbi 19 Jleknapautu O NPHHUHIAX SKOHOMHYECKO-
ro # ¢duHaHcoBoro corpyiHuHyectBa ot 19 maprta
1962 roma (dBHaHckHe coraalueHuss mexnay Ppax-
uvell 1 AmxupoM), TAe TOBOPHTCS, UTO

rocynapcTBeHHAsl HeJBHXKHMast COGCTBEHHOCTL [ppaHuy3cko-
ro rocypapctsa] B AJKHpe 6yleT nepelaHa aKHPCKOMY
rocyaapcTny... '52.

152 United Nations, Treatly Series, vol. 507, p. 65.
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WU, neiictBHTENbHO, BCS BOeHHAsl HeJBHXHMOCTb
O®paHuuK U 3HayuTeJbHAS 4YacTb TFPaAXKAAHCKON He-
IBHXKHUMOCTH (33 HCKJIIOUEHHEM YACTH cOGCTBEHHOCTH,
COXpaHeHHOH MO corJallleHHlo, U JpYyrol 4acTH, Bce
ellle siBAsliolledcsl TpeaMETOM CMOpa) MOCTENEeHHO B
TedeHHe HECKOJbKHX JeT MepelliH K aJjKHPCKOMY
rocynapcTBy.

20) B GoabuwHHCTBE [OBYCTOPOHHHX JIOKYMEHTOB
HJIH OLHOCTOPOHHHX NOCTAHOBJEHHH ynpasJfoLLel
HJIH 3aKOHOJATeJbHOH BJACTH MPOCTO (DHKCHPYeTCH,
4yeTKO BbIpaKeHHbl i, 6e3 Bcsikoro quid pro quo, oTkas
rocyiapcTBa-npejiecTBeHHHKa OT Bceil, 6e3 HUCKJIO-
YyeHHsl, TrocylapcTBeHHOH COOGCTBEHHOCTH WJH, T[O-
pas3go uwupe, oT BceH Ny6JHYHOH COGCTBEHHOCTH,
Haxopsileldcsa Ha TEeppPUTOPHH, KOTOpas 3arparusa-
eTcsi npasonpeeMcTBoM rocyzapctB. Hampumep,
B KOHCTHUTYUHMH Maunaiickoii Penepaunu (1957 ron)
npeaycMaTpHBaeTcsl, 4TO BCA COGCTBEHHOCTb H BCe
akTHBbl B PenepalHH WJIH B ONHOH H3 KOJOHHH, KO-
Topble npHHaanexanu Ee Bpuranckomy Bennyecrny,
nepefayT B JeHb NpPOBO3TJalleHHs] He3aBHCHMOCTH BO
BJ1afeHHe PenepallHd HIH OLHOTO H3 ee wTaToB, Hc-
NOJAb30BaHHBIA 6e3 KaKHX-1H60 OrpaHH4YeHHH HJIH
yTOUHeHHH OOLIHH TepMHH NpeAycMaTpHBaeT Nepexol
BCeH COGCTBEHHOCTH J/060ro pojaa, MNpHHaLJlexaB-
wed  rocyaapcTBy-mpelllecTBeHHHKY %3, MoxHo
TaKXe cocJaTbcsi Ha 3aK/MIOUHTENbHYW [eKjapa-
uuio MexaynapoaHoit koHgepeHunH B TaHxepe,
noAnHcanHylo B ropoae TaHxepe 29 okrabps 1956 ro-
Jla, XOTs1 B CTPOrOM CMBbICJ/Ie OHA He NPHMEHHMa, [o-
CKOJIbKY MeXIAYHapoAHasi aAMHHHCTPaLUs AJA ropo-
na TaHxxepa He MOXKeT pacCMaTpPHBATbCA B KauecTBe
rocynapcrsa. B crarbe 2 [Tporokona, npuioxeHnHo-
ro Kk Ileknapauuy, npoBo3rjauiaercs, yto rocynap-
CTBO MapoKKo, «BO BJajleHHe KOTOPOro BO3Bpa-
1alTes Ny6aHYHblEe H YacTHBIE THTYJbI, JOBEPeHHbIE
MeXIYHApOJIHOH aIMHHHCTPAUHH.., MoJyyaeT cobCT-
BEHHOCTh mocJefgHel...» 34, JIpyruM BO3MOXHbBIM
npuMepoM sBasietcs: «IIpoekt corjaueHnsi o nepe-
XOAHBIX Mepax» oT 2 Hos6psa 1949 roma Mexny
HMupounesneit u Hupepnangamu, NpUHATHI B KOHUE
[aarckoii KoHdepeHUHH KpyrJoro crona (aBryct —
Hos6pb 1949 rogma) !55, B KOTOPOM MpefycMOTpeH
nepexon Bceil, a He TOJbKO HeJABHXHMOH, COGCTBEH-
HOCTH HMIEPJAHACKOTro NyO6JHUHOTO H 4aCTHOrO CeK-
topa B KHnaonesun. Kpome Toro, B COOTBETCTBHH
C 3aKJIOUEHHbIM BMOCJAEICTBHH BOEHHBIM COTJIALLEHH-
eM, HMHuoHe3sun ObLiM nepegaHbl — NOMHMO psifa
BOEHHBIX CYJOB H BOEHHOrO TeXHHYeCcKoro o6opymao-
BaHHMA HUAepjanackoro ¢aora B HMumoHeswH, uto
COCTaBJAJIO IBHXHMYIO COGCTBEHHOCTb — BCE CTa-
HHOHApPHBIE YCTAHOBKH H Bce 060pyAOBaHHe, HCIIOJb-

153 Materials on Succession of States (nm3nanme Opranu-
sauun O6benuHedHuix Haumi, B nponaxe nox Ne E/F.68.V.5),
pp. 85—86. CM. Ttakxke Koncruryuuo HeszasucuMoro [ocy-
napctea 3anagHoe Camoa (1962 roa), B Koropoft npoBo3-
raamwaercs: «Bcsi co6eTBenHOCTh, KoTOpasi nepej NpOBO3rJa-
meHHeM JIHa He3aBHCHMOCTH npHHamaexana Ee Bennuecrsy...
uin Kopone... B [leHb HE3aBHCHMOCTH II€PEeXOIHT BO BJafte-
nue 3anagHoro Camoas p. 117).

1% United Nations, Treaty Series, vol. 263, p. 171.

155 Ibid., vol. 69, p. 266.

3oBaBluieecs KOJOHHAJbHBIMH BOHCKaMH !5, Agano-
THYHBIM 06pa3oM, Noc/e MoJyyeHHS] He3aBHCHMOCTH
Kunpom, Bcs co6cTBEHHOCTb MPABHTENbCTBA OCTPOBA
(BKJIIOYAS] HEIBHKHMYIO COGCTBEHHOCTb) CTasa cob-
cTBeHHoCTbIO Pecny6snku Kunp '$7, JluBus noayum-
Ja «ABHXHMYIO H HEJBHXHMYIO COGCTBEHHOCTD,
pacnosoxeHHylo B JIMBHH H NpHHAAJEXaBLIYIO
HTaJIbSIHCKOMY TOCYAapCTBY JIHGO HENoCpeaCcTBEHHO,
JHG60 uepe3 HTAJbAHCKYI0O aJAMHHHCTPAUHIO» 58,
B uyacTHoCTH, HeMemJeHHO 6blia mepefaHa clienylo-
as CcoOGCTBEHHOCTb: «My6GJaHYHAst COGCTBEHHOCTD
rocyaapctBa (demanio pubblico) u HeoTuyxnaemasn
co6cTBEHHOCTh rocyaaperBa (patrimonio indispo-
nibile) B JIuBHH», a TaKkKe «COGCTBEHHOCTb B JIMBHH
(halIMCTCKOR NapTHH H ee opraHusauuu» '59, Anano-
ruuHeiM of6pasom Bupma yHacjemoBasna Bclo coGeT-
BEHHOCTb B NYGJIHYHOM H YACTHOM CEKTOpE KOJIOHH-
aJbHOTO MpaBHTEJbLCTBA» 80, BKJIOYAA MOCTOSAHHBIE
BoeHHble akTHBbI CoennHenHoro KoponesctBa B Bup-
Me lGl.

21) KomHccHH, KOHEYHO, H3BECTHBl HEKOTOPbIE COTJia-
IIEeHHS, 3aKJIOUeHHble MeXAY TrocyAapcTBOM-Tpel-
IIeCTBEHHHKOM H HOBHIM He3aBHCHMBIM TOCYAapCT-
BOM-NIPEEMHHKOM, B COOTBETCTBHH C KOTOPBIMH rocy-
NapcTBO-NPEEMHHK YCTYNaeT NepBOMY [OCYLapCTBY
cBoe NMpaBo Ha o6GJaJaHHe YacThlo rOCYAapCTBEHHON
COOCTBEHHOCTH, KOTOpas Mepellsia K HeMY B MOMEHT
npasonpeemMcTsa rocyaapcrs %2, Corsatuennst o
NPpeJOCTaBJEHHH HEIABHCHMOCTH HOMNOJIHAJHCH pas-
JIHYHBIMH MPOTOKOJAaMH MO BONPOCaM COGCTBEHHOCTH,
COrJIaCHO KOTOPLIM HE3aBHCHMOE rOCydapCTBO He siB-
JAJOCh NPEEMHHKOM BCero HMyllecTBa, NpHHauJe-
JKaBllUero rocyaapctBy-npefliecTBeHHHKY. Kak npa-
BHJIO, 3TO [e/ajoch B HHTepecax YIOBJeTBOpPeHHS
OOLIHX HYXJA B aTMoc(epe TECHOrO COTPYAHHYECTBA
Mexay ObiBlieli MeTponoJiHed H HOBBIM He3aBHCH-
MbiM rocynapcersoM. OHaKo popMa 3THX corvialeHu it

156 [pid., p. 288.

157 JloroBophl, Kacawouiuecss yupexnaeHuss Pecny6anku
Kunp, noanucanune 16 aBrycra 1960 roma B Hukosuu, c
NPHACKEHHSIMH, rpadHKaMH, KaptamH R T. A., United Na-
tions, Treaty Series, vol. 382, annex E, pp. 130—138,
article 1 and passim.

158 Pesonmounus 388 (V) Tenepanvhoit Accambaen Opra-
HH3aunn O6beamsenubix Hauuit or 15 pekabpsa 1950 roaa,
o3arjaBieHHass «DKOHOMHYECKHe H (HHAHCOBHIE MOJOXKEHHS,
oTHocsiLlHecs K JIuBHH», cTaTba I.

159 Tam xe. HeoTuyxaaemasn co6CTBEHHOCTb rOCyAapCTBa
onpeaeneHa B cratbAx 822—828 rpaxaaHckoro kojekca
HUrannu; ona BKJOYaeT, B YAaCTHOCTH, WWAXThl, Kapbephl,
Jeca, noMelleHHss (TO eCTb HeJBHXHMyIO COGCTBEHHOCTb),
opy:KHe, 6oenpHmacsl H Tak jgajee (TO ecTb ABHXHMY®© COG6-
CTBEHHOCTbD) .

160 TlocTaHoBiEHHE
1935 ron.

'61 Coeannennoe Koposesctso, Treaty between the Go-
vernment of the United Kingdom and the Provisional Go-
vernment of Burma Regarding the Recognition of Burmese
Independence and Related Matters, Annex: Defence
Agreement signed on the 29 August 1947 in Rangoon,
Cmd. 7360 (London, H. M. Stationery Office, 1948).

162 Cm. G. Fouilloux: «La succession aux biens publics
francais dans les Etats nouveaux d’Afriques, B Annuaire
frangais de droit international, 1965 (Paris), vol. XI (1966},
pp. 885—915. Cm. takxe G. Fouilloux, «La succession des
Etats de I’Afrique du Nord aux biens publics frangais», B
Annuaire de L’Afrique du Nord, 1966, pp. 51—79.

6HPMAHCKOrO  NpaBHTENBLCTBA,
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6blna pasauuHoii. B psine cayuaeB BpeMeHHO CoO-
XPaHAJIOCh CTATYC-KBO, 6€3 nepefaud cO6CTBEHHOCTH,
CyLiecTBOBaBluee [0 NOJy4YeHHs] He3aBHCHMOCTH '63.
B npyrux cayuasx nepenaua (nyGaHUHOH M yacT-
HO#l) co6cTBeHHOCTH OblBlLIell MeTpONoOJIHH [pOBO3-
rinawajnach B TPHHUHMTE, ORHAKO (BKTHUECKH OHa
OCYLIECTBJIAJIaCh TOJbLKO B OTHOLIEHHH TOH COGCT-
BEHHOCTH, KOTOpasi He Oblia cBfi3aHa C JOefiTeb-
HOCTbIO Pa3JIHUHBIX BOEHHBIX MJH TpPaXKAaHCKHX
cayx6 184, MHoraa no corsalieHuio ¢ TEpPPHTOpHEH,
cTaBlleli He3aBUCHMOH, Bcsi ny6JHYHAA M 4acTHasi
cOo6CTBEHHOCTb NepeaBasiach rocylapcTBY-NpeeMHH-
Ky, KOTOpOe BKJIOUaJO €e B CBOIO COGCTBEHHOCTD,
O/lHAKO HA OCHOBAHHH TOrO JKe COrJalleHHs ornpe-
JleJIeHHAst yacTb 3TOH COGCTBEHHOCTH B SICHO Bhbipa-
X)eHHOH ¢opMe nepepaBasach o6paTHO JHGO BO
BJIaJieHHe, IH60 B y3ydpykT 185, B HeKOTOPBIX cliyua-
fIX HOBOE HEe3aBHCHMOe [OCYLapCTBO COrJalmajoch
Ha pasfen COOGCTBEHHOCTH Mexay co00H H ObiBlei
MeTponoJiHell, OAHAKO KPHUTEPHil 3TOro pasjena siceH
TOJIbKO B GoJiee LIHPOKOM KOHTEKCTe norpebHOCTeR B
TeXHHYECKOH NMOMOIUH H HeOOGXOIAMMOCTH NPHCYTCT-

163 CornaweHne MexXAy npaBHTelbcTBOM Ppanuysckof
Pecny6aukn u npaBuTenbcTBOoM Pecny6anmkn Yan o mepax
NnepexojHOro TIepHOLa, KOTOpbie MNOJKHBH MPHMEHATBCA A0
BCTYIJIEHHST B CHJY COIJIALIEHHH O COTPYAHHUECTBE MeX1y
®pannysckoii Pecny6aunkofi u Pecny6aukod Yan, noamu-
cantoe 12 wons 1960 ropa B Tlapuxe  [Materials on
Succession of States (op. cit.), pp. 153—154], crarba 4.
Tosanee, 25 okrabpsa 1961 roga, Gein NOAMHCAH MPOTOKOJ
K cornalleHHIO 0 coberBeHHocTH. OH oTBeyas] CTpeMJeHHAM
060OHX TOCYAapCTB yAOBJAETBOPHTL «06lliHe HYXKAbl», H Ha €ro
OCHOBAHHH TOCYAapCTBO-NPEeMHHK OTKa3aJocb OT npaBa Ha
nepexol K HEMY HEKOTOPOR YacTH COGCTBEHHOCTH [cM.
nekper Ne 63—271 ot 15 mapra 1963 roga, B KoTopoMm oraa-
HiaeTCsl NPOTOKOA K COFJALICHHIO O COGCTBEHHOCTH MeXAy
®pannuness u Pecny6aukoit Yax or 25 oktsabps 1961 rona
(TekcT mporokoaa npuaaraercs),B France, Journal officiel
de la République [rangaise, Lois et décrets (Paris),
95th year, No. 69 (21 March '1963), pp. 2721—2722].

164 Cm. pekper Ne 63—270 or 15 mapra 1963 ronma, B
KOTOPOM OrjalllaeTcsi cofJapleHHe O pasfie/leHHH cOOCTBeH-
HocTH Mexay Ppaunumeis u CenerasoM, noanucannoe 18 cen-
TA6Gpsi 1962 roga (TekcT cornauleHHss npuaaraercs), ibid.,
p. 2720. Cratba | mnpoBo3rnamaeT NPHHUMI mepexola K

Cenerany  «rocynapcTBeHHHIX  BJAJEHHH, 3aPerHCTPHPOBAH-
HWX... Ha uMsa Ppaniyackoli Pecny6nHku». Onnako cratbs 2
yrouHseTr: «TeM He MeHee rocyjapcTBeHHue BJaleHHH,

NpH3HAHHblE HEOGXOAMMBIMH IJs ¢(YHKUHOHHPOBAHHS ToOCYy-
AapCTBEHHBIX YYpexk[eHHH... H HepeuyHCHeHHble B TNPHJONKe-
HHH, ocTraioTcAd cobcTBeHHOCThIO Ppannysckofi PecnyOankn
H pPErHcTPHPYIOTCH Ha ee HMs». 3jJecb HAET peub He 06
HCIOJIb30BAHHH TOCYJapCTBEHHOHR COOCTBEHHOCTH IJf HYXI
¢paHLy3cKHX YyupeXXAeHHH, a O nmpaBe BJaJeHHS 3TOH
cO6CTBEHHOCTBIO.

165 TynuuHbBIM NPHMEPOM SIBASIETCS COrJjameHHe o ny6JaHy-
HOM coGCTBEHHOCTH Mexay ®PpaHunei u MappHTanHed or
10 mas 1963 ropa (mekper Ne 63—1077 or 26 okra6ps
1963 rona), B France, Journal officiel de la République
frangaise, Lois et décrets (Paris), 95th year, No. 256
(31 October 1963), pp. 9707—9708. Cratba | npepycmar-
pHBaeT Nepexoj Ha BeYHble BPeMEHa NMYGJHYHHIX M YaCTHHIX
TaTya0B. CraTths 2 npepocraBasier PpanuuH npaso Biaaje-
HHSI HEKOTOpPOH YacTbio ny6JHYHOH COGCTBEHHOCTH, He00Xo-
AUMOH  aast paborw  ¢dpaHuysckHX yupexaenud. Cratba 3
Boaspauiaer PpaHuMH 1npaBo COGCTBEHHOCTH Ha BOEHHBIE
NOMEILEHHs, HCIIONb3 yeMble O], XKHJble noMeleHnsa. CraTba 4
npu3Haer 3a <PpaHuHed npaBo CBOGOAHO PacHOPSiXKATbCH
«06beKTaMH, HeOGXONHMBIMH [JSi BHIMOJHEHHA 3ajga4 o6o-
pOHH, NOpyYeHHHX (PaHUY3CKHM BOOPYMEHHHM CHJIaM» B
pamkax corJjalieHHs o6 obopote.

BUs1 GbiBlieli meTponosuu '66, HakoHeu, oTMeuasuch
cayyaH, KOrja [JOroBOp OTMEHsJl DasjinuHe Mexay
Ny6JHUYHBIMH H YACTHBIMH THTYJ1AMH TE€PPHTOPHH HJIH
METpPOMNOJIMH M INpefycMaTpHBas pasfes, KOTOPbIH
6bl YHOBJETBOPSAJ <«OOIllHE HYXKIbI» B TOM BHJeE,
B KAaKOM OHH ompejejiehbl 0O0UMH TrOCyLapCTBaMH
B Pa3JIMUHBIX COMVIALIeHHSIX O COTPYAHHYecTBe:

JlorosapuBaiouninecss CTOPOHb! COFMacHbl 3aMEHHTDb PeryJH-
poBaHHe TOCYAapCTBEHHOR COGCTBEHHOCTH, OCHOBAHHOEe Ha
Xapakrepe TPHHAAJEXHOCTH, TrJA06ajbHBIM  peryJHpoBa-
HHEM, OCHOBAHHBLIM Ha CNpaBelJHBOCTH H YIAOBJETBOPAIOIHM
HX COOTBETCTBYIOLUHE HYXAb '67.

22) OpHako cjaegyeT OTMETHTb, UTO 3TH LOrOBOPHI
06bIYHO HOCHJH BpeMeHHbli XxapakTep. Bo MHorux
cayyaax Gosee c6GasaHcHpOBaHHAsi 3BOJIIOLHUS NOJH-
THUECKHX OTHOLUEHHH MeX1y TroCyAapCTBOM-Tpen-
l1eCTBEHHHKOM H HOBBIM HE€3aBHCHMBIM TOCYAAapCT-
BOM-IIPeeMHHKOM [aBaJjia BO3MOXHOCTb FOCYAdpCTBY-
NpeeMHHKY paHO HJH MO3JHO MNOJYy4YaTb OGpPaTHO
HeJBHXKHMYIO  rFOCYJapCTBEHHYIO  COOGCTBEHHOCTb,
HaXOJUBILYIOCS HA €ro TEPPHTOPHH H ABJAAIOLIYIOCSH
npeaMeTOM CorjaileHHit ¢ ObiBLIEH MeTponoJaHed.

23) B nyukre 2 paccMmatpuBaeTcsl cJyyail HOBOro
He3aBHCHMOTO rocyjlapctba, 06pa3oBaHHOTrO H3 ABYX
HJIH HeCKOJIbKHX He3aBUCHMBIX TeppHTopHi. B Hem
FOBOPHTCH, YTO K NOLOOGHOMY CAYYalo NPHMEHHMbI
obuie HOpMBE, M3JiOKeHHble B nyHkTe | ctatbu 11.
B kauecTBe mnpHMepa TaKHX HOBBbIX He3aBHCHMbIX
rocyaapcts Ha3zoBem Hurepuio, kotopasi 6blsia obpa-
30BaHa YeTblpbM$ ObIBLIHMH TEPPUTOPHSIMH, 2 HMeH-
HO KoJIOHHe# Jlaroc, nByms nportektopatamu Ceep-
Holi H [OxHoii Hurepuu H cesepHofi uyacTbio Gpu-
TaHCKOH NnoAMaHAaTHol Tepputopud Kamepyh; Many,
KoTopasi Obljia oOpa3oBaHa OGbiBlUell KOJOHHEH 30-
jgotoit beper, Awauntn, IlpoTeKTOpaToM ceBepHBIX
TEPPHTOPHA H noaMarnaTHoi Teppuropueii Toro;
u Maunaiickyio ®Pepepaunio, KoTopas BO3HHKJa B
1957 roay na G6Ga3e naBYX KoJOHHH, Manakku H
Ilenanra, v nmessiTH nporektopaToB. Komuccus e
BHAHT NMPHUYHH OTXOAHTH OT (GBOPMYJibl, COmepKalled-
ca B nyHkte | cratbn 30 BeHckofi KOHBEHUHH

166 Cp. gekper Ne 63—268 or 15 mapra 1963 ropa, rae
ony6aukoBaH IIpoTOKON K COIMJIAamWeHHI0O O COGCTBEHHOCTH
mexnay dpauunedi H [aborckoii Pecnybankofi ot 6 HioHA
1961 roga, B France, Journal officiel de la République
frangaise, Lois et décrets (Paris), 95th year, No. 69
(21 March 1963), pp. 2718—2719.

167 Cratbsn 31 ®panko-manaracufickoro corjalleHHsi OT
27 nionsa 1960 roma 06 3KOHOMHUYEeCKOM H (HHAHCOBOM CO-
TPYAHHYECTBE, YTBEPKAEHHOrO MaljaracHACKHM 3aKOHOM OT
5 wuiona 1960 roma u ¢GpaHUYy3CKHM 3aKOHOM OT
18 niona 1960 ropa [France, Journal officiel de la Ré-
publique frangaise, Lois et décrets (Paris), 92nd vyear,
No. 167 (20 July 1960), p. 6615]. TIlosanee, 18 oxrsaGpn
1961 ropa, 6w momnHcan Ppanko-Manaracufickuéi NpPoTOKON
0 co6cTBeHHocTH (aekper Ne 63—269 ot 15 mapra 1963 rona,
ornamamnoliuii ator nporokon [France, Journal officiel de
la République [rangaise, Lois et décrets (Paris), 95th
year, No. 69, (21 March 1963), pp. 2719—2720]. On 3a-
KpenasieT TNOJOMeHHe, CO3jaBlleecss B pe3yabTaTte Apyro-
ro corJameHHs 06 3IKOHOMHYECKOM COTPYAHHYECTBE OT
27 noas 1960 rona, H npH3Haetr — TOJbKO B 3THX paMKax —
npaBo co6cTBenHoCTH Mapgarackapa Ha ocTanbHbBle rOCY-
napcTBeHHble BAaAeHHs ¢ coxpaHeHueM 3a PpaHuued npasa
co6CTBEHHOCTH Ha BOEHHBIE TIOMEIEHH M COOPYXKeHHH.
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1978 roma, B KOTOpPOM B LeJIIX NPHMEHEHHS OOIIHMX
HOPM TpaBoNpeeMCTBA B OTHOLIEHHH JIOTOBOPOB
cJayvail HOBOro He3aBHCHMOro rocyaapctsa, obpaso-
BAHHOTO JBYMSI HJH HECKOJbKHMH TepPHTOPHSIMH,
paccMaTpHBaeTcsi TOYHO TAK Ke, Kak H cJayuai
HOBOTO HE3aBHCHMOTO roCyAapcTBa, BO3HHKLIEro Ha
OIHON HE3aBHCHMOH TEPPHTOPHH.

24) B nynkre 3 rOBOPHTCS O 3aBHCHMOH TEPPHTOPHH,
KOTOpasi CTAHOBHTCS YaCThIO TEPPHTOPHH CYLLECTBYIO-
ulero rocyAapcTBa, HHOrO, HEXeJH ToCyAapcTBo,
ynpasJsiiolilee 3TOH 3aBHCHMoO# TepputopHeil. Kak
06bsicHeHo BbiLte 188 Komuccusi cuutaga 6oJiee noa-
XOOSIHM pPacCMOTPeTb 3TOT CJyuyad COBMECTHO €O
cJlyuaeM HOBOTO HE3aBHCHMOIO rocyapcTBa, B OTJIH-
ydie oT BeHckoit kouBenuun 1978 roma, rae 3TOT
caydail paccmaTtpuBaercs B pamkax «IIpaBonpeemct-
Ba B OTHOIUEHHH YACTH TEPPUTOPHH» COBMECTHO CO
cJayyaeM MpocToii nepejayd 4YacTH TEPPHTOPHH.
[IpucoennHenne HAH OGbeJHHEHHE C HE3aBHCHMbIM
rocy4apcTBOM SIBJASIETCSl CNIOCOGOM OCYLLECTBJEHHSA
npaBa Ha caMoonpejeJieHHe HapoJaoB, nojgobHo obpa-
30BAHHIO CYBEPEeHHOr0 H HE3aBHCHMOIO rocylapcTsa,
KaK 3TO 4YeTKO mpoBo3rsamaercs B lleksapauuH o
NPHHUHIAX MeKIYHapOAHOro MNpaBa, KacalolIHXCs
LIPYKECTBEHHBIX OTHOLIEHHHA H COTPYAHHUYECTBA MeX-
Ly rOCYAapCTBaMH B COOTBETCTBHH ¢ YcrtaBom Op-
ranusauun O6nenuHenubix Hauwit. Tlostomy npen-
craBasieTcsi 6ojiee JIOTHUHBIM BKJIOUHTb 3TOT MYHKT
B CTaTblo, KacCamlLylOCs HOBOrOo HE3aBHCHMOTO To-
cynapcTsa. BBuay NpHHIHNHAALHOTO CXOACTBA BOIMN-
pOCOB, CBfI3aHHBIX C MpaBONpeeMCTBOM B OTHOLIE-
HHH TOCYyJapcTBeHHOH COOCTBEHHOCTH, Korja rocy-
NapCTBO-NPEEMHHK SIBJISIETCS] HOBBIM HE3aBHCHMbIM
roCyaapCcTBOM H KOr[a OHO fIBJSIETCS IOCYAapCTBOM,
C KOTOPbIM 0GbeIHHSIETCS] HJIH K KOTOPOMY NPHCOEIH-
HSIETCSl 3aBHCHMAsl TEPPHTOPHSA, HACTOSAWHH NYHKT
yCTaHaBJHBaeT MPHMEHHMOCTb K OOOHM cJyyasiM Ofl-
HHX H Tex e OOLIHX HOPM, MpeAyCMOTPEHHbIX B
nyHKTe | NaHHOH CTaTbH.

25) Ilyukt 4 npenctaBasier co60il NoJOXKEHHE, B KO-
TOPOM 3aKpemsieTcsl BePXOBEHCTBO MNpPHHIIHNA IO-
CTOSIHHOTO CYBEepEeHHTETa KaXKJoro Hapoja Hald ero
€CTeCTBEHHbIMH GOTaTCTBAMH W pecypcaMHu Mo cpaB-
HEHHIO C COTJalleHHSIMH, KOTOpble MOTYT 6biTh 3aKJIO-
YyeHbl MEXK/y rocy1apCTBOM-NIpeLIeCTBEHHHKOM H HO-
BbIM HE3aBHCHMBIM TOCYJapCTBOM B LeJSAX ypery-
JUpOBaHUs NpaBONpeeMCTBAa B OTHOIUEHHH rocy-
NapCTBeHHOH COGCTBEHHOCTH HHBIM 006pa3oM, He KeJlH
nyTeM MpHMeHeHHs] TNPHHLHNOB, COAEpPXKALLHXCA B
cratbe 1. [IpuHLHD NOCTOSAHHOTO CYBEpPEHHTETA KaX-
JIOTO Hapojia Haj ero ecTeCTBEHHbIMH GoraTcTBaMH
H pecypcami 6bl1 pelliNTeNIbHO MOATBEPXKAEH B LIEJIOM
psife pesomounii [enepanbuoit AccamGaeu u B Apy-
rux JgokyMmeHtax Opranuzaunn OGbeAHHEHHBIX
Hanuit 199,

168 CM. myHKT 5 BBOLHOrO KOMMeHTapHs K pasgeny 2,
BbILIE.

169 CM., HanmpuMep, pe3oarouud Ienepansuofi Accambaen
626 (VII) or 21 aexkaGps 1952 roma, 1803 (XVII) or 14 ge-
ka6pa 1962 roma, 2158 (XXI) or 25 Hos6ps 1966 roxa,
2386 (XXIII) or 19 HoaGpa 1968 roma u 2692 (XXV) or
11 nekabps 1970 roaa. CM. TaKXe pe30JIOMHH DKOHOMH-

26) Paspa6orka XapTHH 3KOHOMHYECKHX NMpPaB H 00651-
3aHHocTell rocynapctB nox srugoil KondepeHuuu
Opranusauun O6beauHeHHolx Hauuft no Toprosie
H Pa3sBUTHIO 3aHUMAeT BaXXKHOe MeCTO B psijie HedaB-
HHX MeponpusaTHi cuctembl Opranuzauun O6nenu-
HeHHbIX Hauuii B 06/1aCTH NOCTOSAHHOTO CYyBepEHHTETA
Hajl NpUPOAHBIMH pecypcaMu. dta XapTusi, KoTopasi
6bi1a npuusita [eHepasnbHoit AccaMm6Gieeil B ee peso-
mouun 3281 (XXIX) ot 12 pnekabps 1974 roxa,
JOJ12KHA, COrJIacHO pe3O0JIOLHH, «SIBHTbCsl 3(dek-
THBHbBIM HHCTPYMEHTOM CO3JaHHfl HOBOH CHCTEMbl
MeXIAYHApOJHbIX 3KOHOMHUYECKHX OTHOLUEHHH, OCHO-
BaHHBIX HA CHOPaBelJHBOCTH, CYBEPEHHOM paBeH-
CTBe M B3aHMO3aBHCHMOCTH HHTEPECOB Pa3BHTHIX H
pasBHBawluuxca cTpaH». I[laTHaauaTb OCHOBHBIX
NPHHLKIOB, KOTOpPble B COOTBETCTBHH ¢ XapTHeil
(rnaBa 1) npu3aBaHbl peryjHpoBaTb KakK 3KOHOMH-
yeckHe, TaK H NMOJHTHUECKHe OTHOLIEHHS MEXAY ro-
CyLapCcTBaMH, BKJIOYAIOT:

yCTpaHeHHe HEeCNpaBeNJMBOCTEN, KOTOPble BO3HHKJIH B pe-
3yJAbTaTe NPHMEHEHHs CHJAB H KOTOpBIE AUWAIOT KAKYO-Au6O
HAYUIO ecTecT8eHHbiX CpedcTs8, Heobxodumbix Oast ee HOp-
MaAAbHO20 pa3suTus *.

Bue Bcsikoro cOMHeHHs, TocyAapcTBeHHasi coOG6CT-
BEHHOCTb SIBJSIETCS OAHHM H3 NOJOGHBIX «€CTeCTBEH-
HbIX cpenactB». B cratbe 2 Xaptuu (nyukr 1) ro-
BOPHTCS, UTO

«Kaxxnoe rocypapcTBo HMeeT H  IOJIXKHO CBOGOLHO OCY-
IWEeCTBAATb MOJHLIA MOCTOSHHBIH CyBepeHHTeT Haj BCEeMH
CBOMMH 60raTCTBaMH, MPHPOAHLIMH pecypcaMH H 3KOHOMHue-
CKOfl JesiTeIbHOCTBIO, BKJIOuasi NpaBO Ha BJajeHHe, HCMOJb-
30BaHHe H 3KCNJAYyaTaLHIO».

B pasBuTHe mnoJsioXKeHHsl, COAepXKallerocsi B Bbllle-
YNOMAHYTOH pe3oJiound, B ctatbe 16 (nyHkT 1)
rOBOPHUTCH:

[1paBo H 06513aHHOCTb BCEX FOCYNAPCTB, HHAHBHIYAJAbHO H
KOJJIEKTHBHO, JIHKBHIHPOBATb B KauecTBe HEOGXOAHMOIO yc-
JIOBHSl JOJIs Pa3BHTHA KOJOHHAJIHM3M.., HEOKOJOHHANH3M... H
BLITEKAIOIHE OTCIONA 3KOHOMHYECKHe H COUHAJbHbIE MOCJea-
crBusi. locynapcTBa, KOTOpb€ MPOBOASIT TAaKYK MOJHTHKY
NPHHYXIEHHSI, HECYT 3KOHOMHYECKYIO OTBeTCTBEHHOCTb Mepej
CTpaHaMH, TEPPHTOPHSIMH H HAapodaMH 3a 8o3meujenue ™ H
MOJHYI0O KOMIIEHCALHIO HCMOJNB30BaHUA H COKpalleHUA NPHPOA-
HBIX U BCeX JPYFHX peCcypcOB 3THX CTpaH, TEpPPHTOPHH H
HapO#OB, a TaKMXe MNPHYHHEHHOro 3THM pecypcaM yuepGa.
O06s3aHHOCTb BceXx TOCYRapCTB — PACIIHUPATh OKAa3aHHE HM
MOMOLIH.

27) T'enepanbuan AccambJes, coGpaBluasicsi Bnep-
Bble B HcTopin Oprannsauny O6bveanHennbx Hanuii
Ha crelHaJbHYIO CeCCHIO MJIsl 06CYKIEHHSI 3KOHOMH-
yeCKHX NpobJieM, SIBUBLIMXCH Pe3yJIbTaTOM «3IHepre-
THUECKOrOo Kpu3uca», B cBoell [lekaapaunu o6 ycra-
HOBJICHHH HOBOIO MeXAYHApOIHOTO 3KOHOMHYECKOro
nopsinka [pesoniouus 3201 (S-VI) ot | mas 1974 ro-
Aa] HaasnexawuM o6pasoM MoAvepKHYJ/a <«MOJHBIH
HEOTBEMJIEMBIHI CYBEpEeHHTET KaXKAoro rocynapcTBa

yeckoro H Counanptoro Cosera 1737 (LIV) ot 4 mas 1973 ro-
pa v 1956 (LIX) ot 25 wwas 1975 roma. Kpome Toro, cm.
NyHKT 2 ctaTbi | MeXQyHapoAHOro MakTa O rpaMAaHCKHX H
NOJIHTHYecKHX npaBax [pesoaouus 220 A (XXI) Tenepasp-
Hoit AccamGbaen ot 16 peka6pa 1966 roza, nmpuaoxkeHue].
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Hal CBCHMH MpPHPOIHBIMH pecypcaMH H BceH 3Ko-
HOMHUYecKoH aesiTeNbHOCThIO». A B pasgene VIII ee
[Iporpammsl neHCTBHH MO YCTAHOBJIEHHIO 3TOTO HO-
BOrO MeXAYHapOAHOrOo 3KOHOMHYECKOro TMOpsiAKa
(pesomounst 3202 (S-VI)or 1 mas 1974 roaa)
Accamb6iess mpoBo3raatuaeT, yTo:

Heo6xoaumo OpHAQKHTL BCE YCHJHA, C TeEM 4TO6bI:

a) BOCMpeNsiTCTBOBaTb MOMNBITKAM MOMellaTh CBOGOAHOMY
H 3¢ deKTHBHOMY OCYyL1eCTBJEHHIO NPaB KaXAOro rocypaper-
Ba Ha MOJHBIH M MMOCTOSIHHBIN CyBEpeHHTET Haj CBOHMH
NPHPOAHBIMH pecypcaMH.

28) YtBepxkpaercsi, uTO NMOAOGHO TOMY, Kak B Ha-
UHOHAJbHOM 06llecTBe BCe TpaKaaHe DaBHbl Mepej
3aKOHOM, TaK H BCe TroCynapcTBa paBHbl B Mex-
nyHaponHoit chepe. OaHako, HeCMOTPS Ha 3TO Teo-
peTHYeCKOe paBEHCTBO, MEXAY rocyAapcTBaMH Mpo-
JIOJI3KaeT COXPaHSIThCSl BOMHIOLIee HEpaBeHCTBO, MO-
CKOJIbKY CyBepeHHTeT — CHCTeMa oTcyeTa — He
NOAKPen/sieTcsi COOTBETCTBYIOIEH 3IKOHOMHYeCKOH
He3aBHCHMoCTbI0. Korjla oTCyTCTBYIOT 3/eMeHTapHble
OCHOBBI /Il HAaUHOHAJIbLHOH KOHOMHYECKOH He3aBH-
CHMOCTH, 6ecroJ/ie3H0 TOBOPHTb O IMpPHHUHIE CYBe-
pPeHHOTO paBeHCTBa rocyaapcts. Ecan mbl AeficTBH-
TEJAbHO XOTHM, uTOGbl MPHHUMI CYBEPEHHOTO pa-
BEHCTBA TOCYJapcTB He HOCH/J HJJIIO30PHBIH Xa-
pakTep, Heo6X0aAHMO (GOPMYJIHPOBKY 3TOr0 MpHHLHMNA
MPUCIOCOGHTD K COBPEMEHHBIM YCJOBHAM TaKHM
06pa3oM, yTo6bl MOXKHO OblJ10 BOCCTAHOBHTD 3J1eMeH-
TApHYI0 OCHOBY H4allHOHAJbHOH 3KOHOMHUECKOH He-
3aBHCHMOCTH rocyaapctsa. Jas 3TOro NpHHUHI
5KOHOMHYeCKOH He3aBHCHMOCTH, 06J/1eueHHbIH HOBBIMH
H BaXXHbIMH TPaBOBLIMH (DYHKUHSIMH H BO3BeJEeHHbIH
TakUM 06pa3oM B PaHr MPHHUHIA COBPEMEHHOrO
MEXKAYHapoQHOro MpaBa, AOJKEH, B 4YaCTHOCTH,
HafTH CBOe OTpaKeHHe B IPaBe HapoJ0B pacnojaratb
CBOHMH NDHPOJHBIMH pecypcaMH M B 3ampellieHHH
BceX (hopM MPOH3BOJBHOrO BMeIlaTe/bCTBa B IKOHO-
MHYeCKHe Jesa roCydapcTB Hapsiay ¢ OGBsIBJIEHHEM
BHE 3aKOHA HCMOJb30BAHHA CHJIbl WJIH MOOGBIX dopm
NPHHYXKEeHHST B 5KOHOMHYECKHX M TOProOBbIX OTHO-
weHHsx. Pesomouna 1514 (XV) TenepanabHoii Ac-
cambned ot 14 pekabpa 1960 roma, B KoTopoil
NpoBO3raallaeTci NpaBO HapoOAOB BJaJeTb CBOHMH
HalUHOHAJbHBIMH peCYpPcaMH, H 0COGEHHO pe30JIouus
1803 (XVII) u apyrde nocjeayiolilie pe3OJIOUHH,
rje MPOBO3IAlIAETC MPHHUKUM [OCTOSIHHOTO CyBe-
peHHTeTa rocynapcTB Haj CBOHMMH NPHPOAHBIMH pe-
cypcamu 70 neMOHCTPUpPYIOT ycuausi [eHepasbHoii
Accam6nen, Hanpas/eHHble Ha ofJedeHHe B Mpa-
BOBble paMKM OCHOBHOTO cojepKaHHUsl TNpHHUMMA
KOHOMHMECKON He3aBHCHMOCTH H Ha HCIpaBJeHHe
TpeBOXKHOTO (hakra — BCe 6oJsiee yBeJHUHBAIOLLETO-
CSl pa3pbiBa Mexy Pa3BHTHIMH H Pa3BHBAIOLIMMHUCH
rocysapcTBaMHu.

29) UmeHHo ¢ yueTOM 3THX MPHHUHMIOB CJAeayeT
OLLeHHBATb AefCTBEHHOCTb COTJalleHHH O Tak Hasbl-
BAeMOM «COTPYAHHUECTBE» WM «IlepeXxoje», a TaKKe
J1eHCTBEHHOCTh BCeX ABYCTOPOHHHX JOKYMEHTOB, B

170 Cm. cuocky 169, Bhilte.

KOTODBLIX MOA MpeasoroM YCTAHOBJEHHSI «ClelHasb-
HBIX» MJH «MpedepeHUHalbHbIX» CBSI3eH MexXAy
HOBLIMH roCyaapcTBaMH M ObIBLINMH KOJIOHHAJbHbI-
MH Jep»KaBaMH HOBbIM TOCYJapCTBaMm CTaBATCA He-
BbIHOCHMBbIE YCJIOBHSA, I'yOHTe/NbHble OJ51 HX 3KOHO-
MHKH. JleicCTBEHHOCTb NMOJO6HBIX AOTOBOPHBIX CBA3eH
JIOJI2KHA H3MepSITbCA TeM, HACKOJbKO B HHX COGJIIO-
JeHbl MPHHUHIBI MMOJHTHUECKOTO CaMOOIpeeeHHA
H 5KOHOMHUeCcKoil He3aBHCHMOCTH. HekoTopble uJieHbl
KoMHcCHH cuMTaloT, uTO JoOble corJalleHHs, KOTo-
pble HapylwawT 3TH MPHHUMIBL, CJeayeT MPH3HATb
HeJeHCTBUTEbHBIMH ab initio, maKe He nokumpasich
TOTO MOMEHTAa, KOr/la HOBO€ TroCYAapcTBO OdHIHAMND-
HO OODBABHT 006 HX HECHpaBelJIHBOM Xapakrepe.
[To HX MHeHHI0, HeJeHCTBHTENbHOCTb 3THX ColJalle-
HHH JOJI)KHA OpraHH4YecKH BbITEKaTb H3 MOJIOXKEHHH
COBpEMeHHOro MeX/AYHapOoJHOro npasa, a He ABJfATh-
Csl TIPOCTHIM CJEACTBHEM HX AEeHOHCALHH.

30) Takum ob6pa3om, cornalleHHs 0 nepexoje A0JXK-
Hbl paccMaTpHBaTbCs B 3aBHCHMOCTH OT HX COJep-
)KaHus. B TakHx corsalleHMsiX HHKOrjaa He co6.ro-
JNaTCA HIH pelKo cobJI0Aal0TC HOPMBI TpaBoNpeeM-
cTBa rocyaapcts. PakTHUECKH OHH BbIBHIAIOT HOBLIE
YCJAOBHUSI AJ51 MOJYUeHHS! TrOCYAapCcTBaMH He3aBHCH-
mMocTH. HanpHmep, HOBOe He3aBHCHMOe roCyiapcTBO
MOKeT OCTaThCA He3aBHCHMBIM. TOJIBKO B TOM cJyuae,
€CJIH OHO COIJIaCHTCS WJH He NPeAbsBJATb MPeTeH-
31 Ha onpefie/leHHYI0 COOCTBEHHOCTD, HJIH BBHIIJIATHTD
HeKOTOpble JOJITH, HJH NMPHHATb HEKOTOpbie 3aKOHBI,
UM co6JI0aTh HEKOTOpble JOTOBOPHL YNpasJsiolte
JepxaBbl. B 3TOM 3akmaouaeTcsl NpHHUHIHANBHOE
OTJIMYHE OT JpYrMXx BHAOB [paBONpeeMCTBa, Tle
Heo6XOAHMO TNpH3HABaTbh HE3aBHCHMBIH Xapakrep
BOJIH Y4acCTBYIOLUIHX CTOPOH. B cayuyae cornmaiienui
0 Mepexole cBo60a 3aKJUEHHA corJalleHHil BeaeT
K YCJOBHSIM, OrpaHHUHBaIOIIHM (aKTHUECKYIO Hesa-
BHCUMOCTb camoro rocyaapctsa. OrpaHHYHTeNbHBIH
XapakTep MnoA0GHBIX COTJIAlIeHHH yCcTaHaBJAHBaeT
«MpO6GHYI0» CHCTEMY — OTOBOPEHHYI0 YCJOBHAAMH He-
3aBHCHMOCTb HOBOTO HE3aBHCHMOrO TOCYAapCTBa.
[Tostomy npobaneMa HX OAeHCTBHTEIBLHOCTH [OJIXKHA
paccMaTpHBaThcsl B 3aBHCHMOCTH OT HX COJePXKaHHSA.

31) Xorsi Kowmuccusi H TNOHHMaJja, 4TO MPHHUHI
MOCTOSSHHOTO  CyBepeHHTeTa Hajl eCcTeCTBEHHBIMH
f6oraTtcTBaMH H pecypcaMH MPHUMEHHM K Kaxcdomy
Hapody, a8 He TOJbKO K HapoAaMm HOBBIX He3aBH-
CHUMBIX FOCYAapcTB, B CBeTe MpeablayUiux coobpaxe-
HHH OHa counla 0co60 yMeCTHbIM M HeOOXOAHMbIM
MOAYEPKHYTHb 3ITOT NPHHUHMN B KOHTEKCTe MpaBompe-
€MCTBa roCy1apcTB, OTHOCALLErocsl K HOBBIM He3aBH-
CHMBIM TOCYAApCTBaM.

32) Ilpunumas cratblo 11 B mMepBOM YTeHHH, OJHH
U3 ujeHoB KOMHCCHH BbICKa3aJ OrOBOPKH OTHOCH-
TeJlbHO ee TekcTa. [1o ero MHeHHIO, eC/H NyHKT |
JaHHOH CTaTbH TOJKOBaTb OYKBa/lbHO, TO BO3MOX-
HOCTb €ro NpHMeHEHHs! Ha NpPakKTHKe GyAeT HCKJloYe-
Ha. Hanpumep, nyHKT | @ MOXeT NDHMEHSATBCA K
JBUKHMOIH CcOGCTBEHHOCTH, KoTopasi Gblia co3sjaHa
Ha TeppPHTOPHH JO €e 3aBHCHMOCTH M NpHoGpeTeHa
rOCyAapCTBOM-NPeJIIeCTBEHHHKOM MNOCDeNCTBOM
OGLIUHBIX KOMMeEpUeCKHX CIeJOK HJIX B KayecTBe
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napa. Kpome Toro, mo ero MHeHuio, cojpepxaliHecs
B NyHKTe | b c/loBa «CBfi3aHHasi C AEATEJbHOCTBIO
rocynapcTsa-npejlieCTBeHHHKa» SIBJAIOTCA Hel0CTa-
TOYHO YeTKHMH, a TNpHMeHeHHe NyHKTa | ¢ Gyzer
CBA3aHO ¢ KpaiiHe CNOXHBIMH NpPOGJeMaMH.

Cmambos 12. O6%edunenune 20cyoapcms

1. Korga aBa HAM HECKOJbKO rocyaapcrs ob6nbe-
JHHAITCA H 06pa3yloT TakuM 06pa3soM OfHO rocy-
JapCTBO-NPEEMHHUK, TOCyapCTBEHHAs] COOCTBEHHOCTD
rocyaapcTB-NpeAlIeCTBEHHHKOB MEPEXOJHT K rocy-
A apCTBY-NMPEEMHHKY.

2. Bes ywep6a AJas MOJOXKeHHA MyHKTa 1, mpu-
HAJAEeXHOCTh rOCYJapCTBEHHOH COGCTBEHHOCTH ToO-
CyAAapCTB-MPeAIECTBEHHHKOB  rOCYyAapCTBy-Npeem-
HHUKY HJH, B 3aBHCHMOCTH OT CJy4asi, ero COCTABHBIM
4acTAM peryaupyerca BHYTPEHHHM MpPaBOM TocCy-
JapcTBa-npeeMHHKA.

Kommenrapuii

1) B nacrosuem mnpoekre Komuccus ynorpebaser
TepMHH «06beAHHEHHE TOCYAApPCTB» B TOM Ke CMbIC-
Je, yTo M B mpoekTte cratedl 1974 ropa o mpaso-
IpeeMCcTBe rOCYyAapcTB B OTHOUIEHHH [OrOBOpPOB,
a UMEHHO B CMbicjie «06beJHHEHHS] B OJHO rocyaap-
CTBO JABYX MJH HECKOJbKHX ToCyLapCTB, KOTOpble
HMEJIH CaMOCTOSITEJLHYIO MEXIYHaPOAHYI0 MpaBo-
CY6BEKTHOCT B MOMEHT TpaBonpeemctBax '7l
Crarbes 12 oxBaTeiBaeT cayua#, Koraga oAaHo rocyaap-
CTBO OGbeNHHSIETCH € APYTHM, arke ecJH MexKay-
HapoaHasi NIpaBoCyGBEKTHOCTb MOC/AEAHEr0 COXPaHs-
eTcsl mocje HX o6bedHHeHHs. TakHM obpa3om, 3TOT
cayyail caedyeT OTJHYATb OT cJaydyasi o6pa3oBaHHs
HOBOr0 He3aBHCHMOIO TrOCYAapcTBa M3 JBYX HJIH
HECKOJIbKHX 3aBHCHMbBIX TeppHUTOpPHH HJAM OT pac-
cmMarpHBaeMoro B cTatbe 1l cJayuas 3aBHCHMOH
TEPPHTOPHH, KOTOpas oGbefHHSETCS C yXe CcyliecT-
BYIOUIHM FOCYZapPCTBOM HJIH NMPHCOENHHAETCS K HEMY.

2) Kak Komuccusa nucana B 1974 roay, npeaycmar-
pHBaeMblil B HACTOsIlleH CTaTbe THN NpaBONpeeMCcT-
Ba rocyiapcTB He NMPHHHMaeT BO BHHMaHHe KOHKpeT-
Hy10 ¢opMy BHYTpeHHEH KOHCTHTYLHOHHOH opraHH3a-
LHH, TPHHATOH rocyaapCTBOM-NpeeMHHKOM:

O6benHHeHHe MOXET NPHBECTH K CO3JaHHIO MNOJHOCTHIO
YHHTapHOro rocyiapcTBa, ¢peaepauHi HAH KaKoH-1H60 apyrof
(OPMH KOHCTHTYUHOHHOrO Topsiaika. MHHIMH c/loBaMH, cTe-
NeHb pa3fe]bHOA TNpPaBOCYGBEKTHOCTH, COXPaHeHHas Npex-
HHMH TOCYRapCTBAMH TOoc/ie HX oObeluHeHHd, B paMKax
KOHCTHTYLHH TOCYJapCTBa-NpPeeMHHKa, He HMEeT OTHOLIEHHS
K NeACTBHIO MOJIOXKEHHH, H3JIOXKEHHBX B HACTOSLLHX CTAThsIX...

B naHHOM cJy4ae peyb HIET TOJbKO 06 OGbEeIHHEHHH IBYX
HJIH HECKOJIbKHX rOCylapcTB B OAHO rocyAapCcTBO, H NOITOMY
acCOLHAalUHH TOCyAapcTB, HMeIOlUlHe XapaKTep MeXNpaBH-
TEeNBCTBEHHHWX OpraHH3auuil,— Takux kak, Hanpumep, Opra-
HH3zauus O6besuHeHHnx Hauuf, cneunanusupoBaHHHE

171 Eocecodnuk.., 1974 200, tom Il (uacth nepBas),
ctp. 310, nokyment A[9610/Rev.l, raaBa II, paspea D,
nyHkt | xomMmeHntapus K ctathamM 30 u 31. CMm. BeHckyio
KouBenuuio 1978 rona, cratbsa 31.

yupexaeuusi, OAT, Esponefickui coser, C3B wu 1. 1,
COBEpIIEHHO He OTHOCATCA K JaHHOA CTaTbe, cClola TaKke
He OTHOCATCA HEKOTOPHle CMELIAaHHHE COI03H, KOTOpHE MOryT
MO-BHAHMOMY, HMETb HEKOTOPOE€ CXOACTBO C OObeIHHEHHEM
rOCYAapcTB, HO KOTOPHE He NpPHBOAAT K BO3HHKHOBEHHIO
HOBOro TroCyNapcTBa M, CJ€JOBATENbHO, HE YCTAHABJAHBAIOT
npasonpeeMcTBa eocydapcre 72,

3) ®opmyaupoBka B cTathe 12 mexmdyrapooroi
nMpaBoBOH HOPMBI, Kacamotlelicad mpaBonpeeMcTBa
B OTHOUWEHHH TOCYAAapPCTBEHHOH COOGCTBEHHOCTH B
clyyae OOGBbeAHHEHHS TOCyNapcTB, OrpaHHUYHBAETCA
H3JI0)KeHHeM o61lel HOPMBI epexofa rocyaapCcTBeH-
HOH COOCTBEHHOCTH ToCylapcTBa-npe/llecTBEHHHKA
K TOCYRapcTBY-NPeeMHHKY, OJHOBPEMEHHO Tmpe-
JlycMaTpPHBast NOJI0XKeHHe 06 OTCHIJIKE K BHYTPeHHEMY
npaBy rocylapcTBa-NpeeMHHKa B BONPOCax, Kacawo-
IHXCAl BHYTPeHHell MPHHAMJeXHOCTH mepexoisiued
co6CTBeHHOCTH. Tak, B nywkre | TOBOpHTCH, 4TO,
KOr/la JBa HJH HEeCKOJIbKO rocyaapcTB 06beHHSIOT-
Cf H TeM caMbiM 06GpasyiT OAHO rocyaapcTBO-Tpe-
€MHHK, [OCyAapcTBeHHaA cOGCTBEHHOCTb FOCYAapCTB-
npelIeCTBEHHHKOB TNePEeXOAHT K TOCyAapcTBY-mpe-
€MHHKY, a B nyHKTe 2 TNpegycMaTpPHBAeTCsl, UTO
MPHHAAMEXHOCTb TAaKUM 0o6pa3oM nepeliequieil co6-
CTBEHHOCTH CaMOMY TOCYAApCTBY-NPEEMHHKY HJIH,
B 3aBHCHMOCTH OT cCJy4asl, ero COCTABHbLIM 4YacTAM
peryJHpyeTcsl BHYTPEHHHM TIpaBOM TOCyAapCTBa-
npeemuuka. OIHAKO CMBIC/ NYHKTAa 2 yTouHsieTcs
dpasoit «6e3 yuiepba 45 MOJAOXKeHHs] MYHKTa I,
KOTOpasi MOAYepPKHBAeT, YTO MOJIOXKeHHe MyHKTa |
ABJISIETC OCHOBHOH MeXKAYHapOAHO-NPaBOBOH HOP-
MOH HacTOsILeH CTaThbH.

4) «BHyTpeHHee MpaBO», O KOTOPOM TOBOPHTCSl B
nyHKTe 2, pacrnpocTPAHAETCH, B YACTHOCTH, HA KOH-
CTHTYIHIO FOCYAapPCTBa H JIOGble ApPYyrHe THIbl BHYT-
PEHHHX NpaBOBBIX HOPM, 3a(HUKCHPOBAHHBIX HJH He
3aHKCHPOBAHHBIX, B TOM YHCJIE HA Te€ H3 HHX, KOTO-
prle 06ecleuHBalOT BKJIOUEHHE BO BHyTpeHHee MpaBo
HOPM, COAepXkKalUHXCA B MeXKAYHapoAHbLIX corJjaiie-
Husx 173,

Cmambs 13. Omoeasenne wacmu
nau wacmed meppumopun 20cydapcmea

1. Koraa 4acTb HJH 4acTH TEPPHTOPHH rocyaapcT-
Ba OTAENAIOTCSA OT HEro ¥ 06pasyioT oHO rocyaapcT-
BO H €CJIH rOCyJapCcTBO-NpeJeCTBEHHHK U rocyaap-
CTBO-NPEEMHHK He YCJOBHJHCH HMHaue:

a) HeJBHXHMasi roCylapcTBeHHasi COGCTBEHHOCTD

rocyaapcTBa-npeAlieCTBEHHHKA TMEPEXOAHT K ToO-
172 Tam oce, MyHKTH 2 H 3 KOMMeHTapus.
173 TIpHMepaMH TaKOro BHYTpEHHEro npaBa SBJAIOTCS:

koHcTHTYUH Coennnenuwx Ilrtatos Amepukn 1787 rona
(cratea IV, pa3sgen 3) B A. P. Blaustein and G. H. Flanz.
eds., Constitutions of the Countries of the World: United
States of America (Dobbs Ferry, N. Y., Oceana, 1975);
Konctutyuun llpefinapun 1848 ropa (crates 33) u 1874 ro-
aa (cratba 22) B C. Hilty, Les Constitutions fédérales
de la Suisse (Neuchatel, Attinger, 1891), pp. 451 and 443);
aktT o Manaisun 1963 rona (gaauen 75) B United Nations,
Materials on Succession of States (op. cit.), pp. 92—93).
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CyAapcTBy-NpeeMHHKY,
OHA HAXOAHTCH;

Ha TEPPUTOPHH KOTOPOro

b) ABHXHMas TroCyAapcTBeHHAA COGCTBEHHOCTD
rocyaapcTsa-npejliecTBeHHHKa, CBfI3aHHasA ¢ Jesi-
TeJILHOCTbI0 TOCYJAApCTBa-NpeIECTBEHHHKA B OT-
HOUIEHHH TePPHTOPHH, 3aTpParHBaemoii npasonpeem-
CTBOM roCyAapcTB, NePEXOIHT K roCyAapCTBy-npeem-
HHKY;

C) ABHXKHMMaa TroOCyAapcTBeHHAA COGCTBEHHOCTD
rocyaapcTea-npenilecTBeHHHKa, HHaa, uyeM Co06-
CTBEHHOCTb, YKa3aHHaA B MOANYHKTe b, NMepPeXoauT
K TrocylapcTBy-NpeeMHHKY B cChpaBeaJMBOil aoJe.

2. TNyukr 1 npumMeHsieTcs, KOrga 4actb TEPPHTO-
PHH rocyaapcTBa OTIEJSIETCS OT HEro H o0beHHSAET-
csl C APYrHM roCcyAapcTBOM.

3. NMosoxkennsn nyHkroB 1 u 2 He HaHOcAT ymep6a
KakoMy-J1HGO BOMpPOCY O CNpaBeNJIHBOH KOMIEHCAa-
ILHH, KOTOPLIi MOMKEeT BO3HHKHYTb B pe3yabTaTe
npaBonpeemMcTBa rocyjaapcrs.

Cmamosn I4. Pa30eaerue zocyoapcmea

1. Koraa rocynapcrBo-npeallecTBEHHHK Pasaedns-
eTCA H nepecraer CyLLECTBOBATb W YAaCTH €ro TeppH-
TOpPHH 06Pa3yloT ABa HJH HECKOJbKO TFOCYAapCTB H
€C/M COOTBETCTBYIOIHE TOCYAApCTBA-NPEEMHHKH He
YCJAOBHJIHCL HHauye:

a) HeABHKHMAasi TOCYAApPCTBeHHAs COOCTBEHHOCTb
rocyjiapcTBa-npelleCTBEHHHKA MEPeXofAUT K Trocy-
JAPCTBY-TIPEEMHHKY, Ha TEPPHTOPHH KOTOPOTO OHa
HAXOJHTCH;

b) HeaBHXKHMas rocyaapcTBeHHasi cOOCTBEHHOCTb
rocyaapcrea-npeallecTBeHHHKa, Haxoasiwasicsi 3a
npegesaMH €ro TePPHTOPHH, NEPEXOJHT K ONHOMY H3
roCylapcTB-NPeeMHHKOB TNOJ YCJOBHEM CHpaBej-
JIHBOH KOMNEHCAUMH JAPYIrHWX TOCyAapCTB-NpeeM-
HHUKOB;

C) IBHXKHMasl TroOCyAapcTBeHHas cO6CTBEHHOCTH
rocyaapcrsa-npeallecTBEHHHKa, CBsi3aHHas C Jesi-
TEAbHOCTbIO TOCYAapCTBa-NpeALlECTBEHHHKA B OT-
HOWEHHH TEPPUTOPHH, 3aTpParHBaeMbix npasomnpe-
€MCTBOM rOCyAapcTB, NEPEXOAHT K COOTBETCTBYIOLLE-
MY rocyaapcTBy-NpeeMHHKY;

d) HIBMXHMas TrocyaapcTBeHHass COGCTBEHHOCTb
rocyiapcrasa-npeiilecTBeHHHKa, HHag, uyeM co6-
CTBEHHOCTb, YKa3aHHasl B NMOANYHKTE C, MEPEXOMHT K
rocyiapcTeaM-npeeMHHKaM B CNpaBeaJHBOi [0Je.

2. MNonoxeunun nynkra 1 He HaHocar ymepOa ka-
KOMY-1HGO BOMPOCY O CNpPaBefJHBOH KOMMNEHCAIHH,
KOTOPHIii MOXET BO3HHKHYTb B pe3y/bTaTe npaBo-
npeemMcTBa rocyaapcrs.

Kommenrapuii k craream 13 u 14

1) B crareax 13 u 14 paccmaTpHBaloTCst CJaydaH,
KOTJa 4acTb WJIH YacTH TeppHTOPHH [OCYLapCTBa
OTAEJAITCA OT HErO H 06pa3yioT ABA HJH HECKOJBKO

oTaenbHBIX rocynapctB. OaHako B cratbe 13 pac-
cMaTpHBaeTcsl cayyail OTAeNeHHsl [oCyAapCTB, HpPH
KOTOpPOM TOCYAapCTBO-NpeJliecTBEHHHK MPOAOJKAeT
CyllecTBOBaThb, B TO BpeMsl KaK ctaTthsl 14 kacaercs
cJyuasi pasjiejieHusl TOCYAapcTB, IPH KOTOPOM rocy-
JapCTBO-NpeAlIeCTBEHHHK IepecTaeT CylIecTBOBATh
Noc/e OTAENEeHHST YacTell ero TepPHTOPHH.

2) Cneayer HaNOMHHTb, UTO B CBOEM NpeJBapHTE/b-
HOM TnipoeKkTe ctateil 1972 roma o npaBonpeeMmcTBe
rocy1apcTB B OTHOLIEHHH paorosopoBs !7* Komuccus
NpoBeJia UETKOE pasfitune MeXAY OTAE/ICHUEM YacTH
rocyaapcTsa M pasfeneHuem rocyaapctBa. OmHako,
MOCKOJbKY 3TOT NMOJAXOJ OCHAPHBAJCs HEKOTOPHIMH
rocyapcTBaMH B HX 3aMeyaHHsIX MO JAHHOMY npo-
eKkTy 175, a TakXe HEKOTOPbIMH MpeACTaBHTENsIMH
B IllectoM koMHTeTe Ha [BajallaTb BOCBMOH CECCHH
T'eHepaabHoit Accambien, KoMuccusi B cBOeM npoekTe
crateii 1974 rona HeCKONbKO H3MeHHJA MOAXOH K
PacCMOTPEHHIO 3THX ABYX cayuaeB.-CoxpaHss Teope-
THYECKOE Pa3iiuuue MeXJy pa3jefeHieM rocy1apcTsaa
H oTaejeHHeM uacTelt rocynapctsa, Komuccus pac-
cMoTpena o6a ciyuasi B OQHOH CTaThe C TOYKH 3pe-
HHSl TOCyJapCTB-peeMHHKOB (cTaTbhsi 33) H OJHO-
BPEMEHHO € 3THM CHOpPMYJIHPOBANa NOJOXKEHHE, Ka-
caiollleecsl cJayuasi OTJeNeHUs uyacTed rocynapcrsa
C TOUKH 3PEeHHs1 TroCydapcTBa-NpellecTBEHHHKA, KO-
TOpOe MpOJOJIKaeT CyllecTBOBaTh (ctaThsl 34) 176,

3) UYTto KacaeTcs BONpoca O NMPaBONpPeeMCTBe B OTHO-
LUIeHHH rocyaapcTBeHHON co6cTBeHHOCTH, Komuccus
CUHTAEeT, UTO pasjHule MeXAy OTAeJEeHHeM M pas-
JeJeHHeM CJelyeT COXpPaHHTb, NPHHHMAasi BO BHHMa-
HHe oco6ble YuepThbl MPaBONMpPeeMCTBA B 3TOH 06JacTH.
Komucens nonaraer, 4To, ec/ii 3TO pa3jiHuHe CUHTa-
JIOCh ONMPaBJaHHBIM B CJyuyae NpaBONpPeeMCTBa B OT-
HOILEHHH JOTOBOPOB, OHO sIBJIsteTCS TeM GoJiee onpas-
JaHHbIM JJISl LeJied NpaBoNpeeMCcTBA B OTHOLIEHHH
rocyaapcTseHHOH co6¢cTBeHHoCTH. Ecau rocynapcteo-
npeJleCTBEHHHK MPOJOJKaeT CYLLeCTBOBATh, €ro
HeJb3sl TMLWIHTDb BCel rocyaapcTBEHHON COGCTBEHHOC-
TH; eCJH OHO IepecTaeT CyLIeCTBOBATh, €ro rocy-
lapcTBeHHAast COGCTBEHHOCTb HE MOXET OCTaTbCsl
6e3 npeemnuka.

4) B nynkrax ! a crareii 13 u 14 u3soxeHa o61wens-
BeCTHasi HOPMa, Kacalollascs nepexona HeABHXHMOM
rocyaapcTBeqHoil CO6CTBEHHOCTH, B COOTBETCTBHH C
KOTOpPOH, €CJH rocyJlapcTBO-NpeallieCTBEHHHK H To-
CyapcTBO-IPpeeMHUK He YCJOBHJHCh HHaue€ HJIM KOr-
Jla rocyaapcTBO-NpelleCTBeHHHK MePECTAET CYLLECT-
BOBaTb, HeJBHXHMAasi TOCyLapCTBeHHast COGCTBeH-
HOCTb rOCyJapCTBa-NpefllecTBEHHUKA TEPEXONUT K
rocyaapcTBY-NpeeMHHKY, Ha TEPPHTOPHH KOTODOro
oHa HaxoIHuTcst. Kak yxe 6bl10 00BSICHEHO, 3Ta OC-
HOBHAst HOpPMAa € HeGOJBbLIMMH H3MEHEHHSIMH TpHMe-

V74 Eacecoduuk.., 1972 200, tom 11, ctp. 359 n 363, no-
kymeHt A/8710/Rev.l, rnasa 1I, paspen C, crateu 27 u 28.

175 FEoacezodnuk.., 1974 209, tom Il (uyacte nepsas),
crp. 83—84, nokyment A/CN.4/278 u Add. 1—6, nyHkTH
390 u 391. ’

176 Tam e, crp. 319—328, nokyment A/9610/Rev.l,
rnasa I, pasgen D, craten 33 H 34. Cm. BeHcKylo KoH-
BeniHio 1978 roma, crateu 34 wu 35.
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HseTCSl KO BCEM THIMAM NpaBONpeeMcTBa roCylapceTs,
npeayCMOTpeHHbIM B pasjese 2 yacth II npoekra 7.

5) B HacTosillleM KOHTEKCTe MOXHO NPHBECTH He-
KOTOpble MOAXOASIlHe TNpPHMephl H3 MPaKTHKH rocy-
napcte. UTo KacaeTcsl OTAeJeHHs1 YaCTH HJH dacTeH
TEepPPUTOPHH TOCYNapCTBAa B COOTBETCTBHH CO CTATb-
el 13, B mepBylo ouepeapb ciaenyeT OTMeTHTb, UTO
no cosnanus Opranuszauuun O6GbenHHeHHbIX Hauui
GoJbliast yacTb cJydaeB OTAeJeHHs Oblja CBsi3aHa
¢ «OTAEJIeHHEM KOJIOHHH», MOCKOJIbKY B CHJY pasJiHy-
HBIX IOPHAHYECKHX H MOJHTHUYECKHX YXHILPEHHH mo-
cJlelHHe pacCMaTPHBAJIHCh KaK TePPHTOPHH, COCTaB-
JSIOLHE «HEeOTBhEMJIEMYIO YacTbh MeTponosdHs. [lo-
3TOMY 3TH CJy4yau He NpeACTaBJfAIOT HHTepeca AJs
paccMaTpHBaeMoro 3aech Bonpoca o6 oTJeNeHHH yac-
Tel roCynapCcTBa, MNOCKOMbLKY B COBPEMEHHOM MeXKIy-
HapoJHOM MpaBe peyb HAET O HOBOM He3aBHUCHMOM
rocyaapcrse, MOSIBHBIUEMCS B pe3yJibTare AeKOJOHH-
3alHH B COOTBETCTBHH ¢ YcTaBoM Opranuzauuu O6b-
eanHenHbix Haumit. ITocne cosmanna OpraHusauun
O6beauHenHbix Hauuit cayuan oraesneHdst rocy-
apcTB, KOTOpble He CBfi3aHbl C [EKOJOHH3alHeH,
SBJSIOTCS BecbMa pelKHMH: otjeseHHe [lakucrtana
ot Unauu, Beixog Cuxranypa us coctasa Manaiisuu
# oraenenne Baurnazew. Uto kacaerca [lakucrana,
TO, COrJlacHO oaHOMY aBTopy, 18 HioHa 1947 roaa
6bl1 Ha3HaueH KoMHTeT 3KCMepToB A/151 pacCMOTpPeHHS
npo6aeMbl pacnpeieseHusi coGCTBeHHOCTH bBpuran-
ckoil IHauH, H npeAnockliKa, Ha KOTOPOH OCHOBLIBA-
Jach JMCKyccHst B 3ToM Komurere, cocTosiia B TOM,
yTo «MHIHA OCTaeTcs NOCTOSAHHBIM CYyGBEKTOM MeX-
IyHapoAHOro npaBa, Toraa Kak [lakuctaH HoJxKeH
paccMaTpHBaThCsl KaK TrOCYAapCcTBO-NpeeMHHK» !78,
TakuM o6pasom, [TakucraH paccMaTpHBaJCA B Ka-
yecTBe roOCydapcTBa-MpeeMHHKa YHCTO (PHKTHBHBIM
o6paszoM. IlepBoro neka6psi 1947 roga mexnay M-
nueft u IlakucTaHoM OBIIO 3aKJAIOUEHO COTJIAlEHHE,
COrJIaCHO KOTOpPOMY KaXKAblH H3 ABYX AOMHHHOHOB
noJiyuaJs HeABHXKHUMYIO COGCTBEHHOCTb, HaXOISAILYIO-
Cfl Ha ero TeppHTOpHH '7°.

6) OnHHM U3 IaBHHX NPHMEPOB MOXeT CJIYKHTb 10-
rosop or 19 anpens 1839 roma, cornacHo KOTopoMmy
Hupepianasl 6bliM pasfiefieHbl Ha ABa OTHAEJbHBIX
KopoJseBcTBa — Besbruio u Fonnanaunio,  cratbs XV
KOTOpPOTO MpeAycMaTpHBaeT ciefylolilee:

[Ty6auuHEe HAH yacTHbLIE COOPYXKEHHs, TaKHe Kak KaHaJbl,
JOPOTH HJH ApYrHe COODYXKeHHsl NOAOGHOro pojxa, NocTpoeH-
Hble MOJHOCTBIO MMM 4YacTHYHO 3a cueT KoponesctBa Huaep-
nangos, 6yayT NpHHaANeXaTb CO BCEMH JbroTaMH H 06-
peMeHEeHHSIMH, C HHMH CBSI3aHHBIMH, CTPaHe, B KOTODOH OHH
HaxoxsTcs 180,

Ta ke camasi HopMa npuMeHsanach H B caydae ODe-
nepauud Pone3un u Hbsicaneuna B 1963 roay u raa-

177 CM. nyskT 11 BBOAHOro KOMMEHTapHs K pasaeay 2,
BhHILUE,

178 D. P, O'Connell, State Succession in Municipal Law
and [nternational Law (Cambridge, University Press,
1967), vol. 1, Internal Relations, p. 220.

179 1bid.

180 British and Foreign State Papers, 1838—1839,
vol. XXVII (London, Harrison, 1856), pp. 997—998.

cHJsa: «cBobogHas 3eMesbHasi co6eTBeHHOcTh Pepe-
pauHH, HaxoAsillasicsi B TEPPUTOPHH, NepexXOAHT K
KOpOHe, ymnpasJsiiolilell 3Tofl TeppHTOpHei» 181,

7) B TeopeTHueckOM mJjaHe 3TOMY acnekTy MpaBo-
npeeMCcTBa TOCYRapCTB, a HMEHHO MPaBOMpeeMCTBY,
OCylLLleCTBJISIEMOMY B pe3y/bTaTe OTAEJeHHST HJH
pa3zesneHHs, He ynenasieTcss G0JBLIOrO BHHMAaHHS B
IOpHAHYecKOH JuTepaType. OJHAKO MOXHO MpPOLH-
THpoBaTh pabotel A. CaHuec pe Bycramanre. Pac-
cMaTpuBasi Bonpoc o6 OTAeNeHHH, OH OTMedaeT, UTo

B NJ1aHe MPHHUHNOB He CYLleCTBYeT TPYAHOCTEH B OTHOLIe-
HHH o61uero NMPHHUHKNA, CBA3AaHHOrO C NMepexoJoM ny6JHUYHOM
co6CTBEHHOCTH, 32 HCKJWYeHHeM cJydaeB, Korja nepeaada
KaKoN-1160 onpeleNeHHOH eNHHHLL OrOBOpeHa CrelHasbHbl-
MM NpHYMHaMy 182,

ABTOp Tak:Ke ynoMHHaeT MPOEKT KOJeKca MeXAyHa-
poaHoro npaBa 3. [leccoa, B crathe 10 KoTOpOro ro-
BOPHTCSI: «eCJIH TOCYyAapCTBO 06pa3oBaHO B pe3yilb-
Tate OCBOGOXAEHHS MPOBHHUHH MJH paiioHa, eMy
NepexoilT COOCTBEHHOCTb MyOJHYHOrO H HACTHOTO
CEKTOpa, HaXOoAALIasCa Ha OTAeJsieMOH TeppHTO-
pHH»183,

DTOT Xe aBTOp MHIIeT O CJaydasx pasfeseHHsl Tro-
cylapcTB caenyloliee:

B cayuae pasneneHHss OLHOTO rocyaapcTBa Ha ABa HJH
HECKOJIbKO FOCY1apCTB H KOTAa HH OJHO H3 HOBLIX FOCYAapCTB
He COXpaHsieT H He yBeKOBeYHBAeT NPaBOCYGbeKTHOCTH rocy-
JAapcTBa, INpeKpaTHBLIEro CYILecTBOBAHHE, HEOGXOLHMO
NPHMEHSTL YyXKe H3BeCTHHE MNOJOXEeHHS [NpHHUHMN nepexoaa
COGCTBEHHOCTH K TOCYAapCTBY-NPEEMHHKY] B OTHOLIEHHH
ny6AMYHONH M 4acTHOH COGCTBEHHOCTH, KOTOpPAas HaXOAHTCA
B Npejenax TPAaHHUL KaXJAOro HOBOro rocypapctea !4,

8) Urto KacaeTcs HeABHXKHMOH roCy1apCTBeHHOM co6-
CTBEHHOCTH TOCyAapcCTBa-NpelAlleCTBEHHHKA, HaXo-
nsuledcs 3a npeiejamMH ero TeppUTOPHH, TO B CTATbE
/3 He mpenycMaTpHBaeTCsl HHKaKHX KOHKPETHBIX IO-
JIOXKEHHH B COOTBETCTBHH C OGLIHM NMPHHIUHMNOM Nepe-
X0Ja TroCylapCTBeHHOH COOCTBEHHOCTH, NpHMeHsle-
MBIM B paMKax crarefi pasfena 2 yactd | npoekra,
COrJIaCHO KOTOpOMY HeoO6XoaHMMO reorpacdHueckoe
HaxoXJeHHe 3TOH TrocyLapCTBeHHOH COGCTBEHHOCTH
Ha TeppPHTOpHM, 3aTparuBaeMoOll NpaBOIpPeeMCTBOM
rocyaapcts. Opnako ofllas HOpMa, H3J0KeHHasi
B nyHKTe | a, npHBeleHa B COOTBETCTBHe C OOEHMH
CTaTbsIMH C MOMOLILBIO N0JoXKeHHH NyHkTa 3 cTaThi 13
M NYHKTa 2 ctaTbH 14, B KOTOpHIX OroBapHBaeTcsi
J060/ BONMpOC O CMpaBeAJIHBOH KOMMEHCAUHH, KOTO-
pbift MOXKET BOSHHKHYTD B pe3y/bTaTe NpaBoNpeeMCcT-
Ba rocyaapcte. OqHako B ciydae pasfefeHHs TOCy-
JlapcTBa-npe/llecTBeHHHKA HelBHKHMasi TOCYAapcCT-
BeHHasl COGCTBEHHOCTh JOJXKHA, eCTeCTBeHHO, nepeii-
TH K rocynapctsaM-npeemHHkaM. [lockonbky HenBH-
XKHMasi coOCTBEHHOCTb ABJsETCS Hepa3ie/uMOH, B
nyukre [ b crarou 14 roBopHTCH, YTO Takas cobeT-
BEHHOCTb NePeXOJHT K OJHOMY H3 rocyaapcTB-mpe-

181 O'Connell, op. cit., p. 230.

182 A. Sdnchez de Bustamante y Sirvén, Droit interna-
tional public, French trans. by P. Goulé (Paris, Sirey,
1936), vol. III, p. 310.

183 Ibid., pp. 281—282.

18 1bid., p. 335.
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€MHHUKOB NOJ YCJIOBHEM CMpaBelJHBOH KOMIEHCALHH
IPyroro WJH APYTHX TOCYAApCTB-NPEEMHHKOB.

9) BbollleynoMsiHyTad HOPMa COOTBETCTBYET MHEHHIO
ny6JaHIHCTOB, KOTOpble OOBIYHO MNPHAEPXKHBAIOTCA
TOH TOYKH 3peHHsl, UTO, MOJHOCTBIO NPEeKPaTHB CBOE
CyleCTBOBaHHe, TOCYAapCTBO-NMpellleCTBEHHHK YXKe
He o6lajaeT IOPUAHUYECKHM NPaBOM Ha CBOIO co6CT-
BEHHOCTBb H NTO3TOMY €0 HeJIBHXXHMasl COGCTBEHHOCTb,
HaxoAswascs 3a py6exoM, N0JXKHA NepeiTH K ro-
CylapCcTBY-NpeeMHUKY HJH TrocylapcTBaM-IpeeMHH-
kaM. MIMeHHO rocynapcTBo-lIpeeMHHK HMeeT GoJiblie
BCEr0 OCHOBAHHM MMOJYYHTb TaKylo COGCTBEHHOCTb,
MOCKOJIBKY OHa BCE XK€ COCTaBJsJja 4acTb rocyaapcrt-
Ba, NpeKpaTHBIIero cyulecTsoBanie. Bonpoc 3akiio-
4yaeTCsl He B TOM, YTO C NpeKpalleHHeM CYlieCTBOBa-
HUSl TOCyJapcTBa-npejlliecTBEHHHKa TOCyAapCcTBO-
NIpeeMHHK NoJy4yaeT roCy1apCTBEHHYI0 COGCTBEHHOCTD
rocyaapcTBa-npeauieCTBEHHHKA, NOTOMY UYTO B HHOM
cjyuae 3Ta COGCTBEHHOCTb OKaXeTcsi GpOlUeHHOH H
HHKOMY He npHHamjexaileli. OTKa3 OT cOGCTBeH-
HOCTH, €CJIH OH HMeeT MecTO, He JaeT npaBa Ha ee
HacJeloBaHHe; B JydlleM cJyyae OH JaeT JIHLIb
NoBOA AJS 3Toro. Bo BCAKOM cayuae Ha NpaKTHKe
Takass COGCTBEHHOCTb OOBIYHO paclpefelsieTCsl B
COOTBETCTBHH CO CIelHaJbHBIMH COrJIAlIeHHAAMH MeX-
Iy rocyaapcTBaMHu-npeeMHHKaMH. Tak, B COTJaIlI€HHH
ot 23 mapra 1906 roaa, KacawolleMcsi yperyJjaHpo-
BaHHs SKOHOMHYECKHX BOINPOCOB, CBSI3aHHBIX C pac-
nagomM coio3za mexay lleseunweit u Hopserueii, B
ctaTbe 7 MOXHO OOHAapyXHTb CJeAylollHe ToJo-
JKEeHHUS:

[1paBo 3aHATHA 3[4aHHS KOHCyJabcTBa B JIOHAOHE, KymJeH-
HOTO 33 cYeT «COBMECTHHIX CPeJCTB KOHcy/abcTB» B 1877 roay,
neiicTBuTeAbHOE A0 1945 roaa, KOTOpbM B HacTosllee BPeMs
noan3yercs leHepanbuuiit koucya lllBeunu B Jlonaone, 6yaer
npopaHo FeHepanbHblM KoHcyabctBom Illpeuuu... JleHbrn oT
npoaaxHu OyAyT pacnpefiefieHH DaBHHM 00pa3oM Mexay
Iliseuneii H Hopsernei 8%,

10) B cBsi3H ¢ OfHHM M3 HeJaBHUX CJyyaeB C000-
manoch, 4yto npu pasaeneHHH Penepauun Poaesuun H
Hbsacanenna 8 1963 roay 6bliH 3aKJIOUeHBl cOrJa-
lIeHHs] O Tepexoje COGCTBEHHOCTH, HaXOAMBILIEHCS
3a npejiesaMH TeppHTOPHH €0I03a, N0 KOTopuiM IOx-
Has Popnesuss nonyunia [om Ponesnn B JloHnaoHe,
a 3am6us — 3nanne BepxoBHoro komuccapHarta
Ponesun 186,

11) B nynxre 1b crateu 13 u B nynkre 1 ¢ crarvu 14
H3JlaraeTcsl OCHOBOMOJAraiollasi HOpMa, KOTopasl Ka-
caeTcsl ABHXXHMOH rocyaapCTBeHHOH COOCTBEHHOCTH
H TPHMEHSIeTCH Ha TNpPOTSXKEHHH Bcero pasfena 2
uacti Il npoekra. dTa HopMa mnpeaycMaTpHBaer,
uTO ABHXKHMasi rocyJdapcTBeHHas cOOCTBEHHOCTb ro-
cylapcTBa-TnpeAllecTBEHHHKA, CBA3aHHas C JQesATedb-
HOCTBIO TOCYNapCTBa-NpeJliecTBEHHHKAa B OTHOLLe-
HUH TeppuTtopuu  (Tepputopuit), 3arparuBaeMmod
(saTparuBaembix) [OPaBONPEEMCTBOM TrOCYNapCTB,

185 Baron Descamps and L. Renault, Recueil international
des traités du XX°¢ siécle, 1906 (Paris, Rousseau), pp. 861 —
862,

186 O'Connell, op. cit., p. 231.

NepexoJHT K COOTBETCTBYIOILEMY TrOCYRapcTBY-Npe-
eMHHKY 187,

12) Korgma IlakHcTaH B COOTBETCTBHH C COTJIALIEHH-
eM, noanucaHHelM 1 nekabps 1947 rona, oraenuncs
ot UHauu, MHorouncaeHHoe o6opynoBaHue, 0coGeH-
HO BOOpYyXeHHe, Guljo nepenawo HMuauu, Kotopas
o6s13anack BHIMJIATHTE [lakHcTaHy onpejesieHHYIO
CYMMY Ha CTPOHTEJbCTBO BOEHHHIX 3aB0j10B !88, [Tocuse
pacnaga ®enepanuu Popesnn u Hbscanenpa axrtu-
Bbl COBMECTHOT'O 3MHCCHOHHOTO yUpeXJeHHsl H 3amna-
Chl 30J10Ta@ H HHOCTPaHHOH BaJIIOTHI ObIJIH pacmnpene-
JieHbl B f10Jle, NPOMOPLHOHAJbHOH 06beMy BaJIOTHI,
HaxoauBlUefica B OGpAlLleHHH HJH HMeBlIefics Ha
KaX0H M3 TEepPPHTOPHH rocyiaapcTBa-npejllecTBeH-
HHKAa, KOTOpble CTajJH TrocylapCTBaMH-NpeeMHH-
KamH 189,

13) B nyukre I ¢ crarou 13 v B nynkre I d crareu 14
u3Jjaraercsi OGlIEH3BeCTHasE HOPMAa, B COOTBETCTBHH
¢ KOTopoH [ABHXHMasi rocyaapcTBeHHasi COGCTBEH-
HOCTb TroOCyAapcTBa-npejlieCTBeHHHKA, HHAs, uYeM
COGCTBEHHOCTb, CBSI3aHHAsl C JefITeJbHOCTBIO 3TOrO
rocyfapcTsa B OTHOIMEHHHM TEPPUTOpHM (TeppHTO-
puit), 3arparuBaeMoil (3aTparHBaeMblX) NpaBoOIpe-
€MCTBOM TOCYAApCTB, MepeXOAHT K rocyaapcTBy-npe-
€MHHKY WJIH rocylapcTBaM-NMpeeMHHKaM B ClpaBel-
auBoii nose. CcellKa Ha NMPHHUHI CNpaBefJHBOCTH,
KOTOPpbIii Ipe/cTaB/sieT cOGOH OCHOBHOH 3JleMEHT Ma-
TepHAJbHOTO COAEPKAHHS MOJOXKEHHH, KacalolHXcs
pacnpenesneHHsi COGCTBEHHOCTH, H, T@KHM 06pa3oM,
HOCHT XapakTep HOPMBbI TNO3HTHBHOTO MeXAYHapoi-
HOro mnpaea, 6blja yxXe pasbscHena !9,

14) B coraauieHHH, KacamolleMcst yperyJHpOBaHHs
3KOHOMHYECKHX BOIMpPOCOB, CBA3aHHLIX C pacnaiom
coio3a wmexnay llIBeuueit v Hopeerueit, comepxkartcs
cleayioule TONOXKEHHs:

Crarvba 6. a) llBeuus sukynaer y Hopseruu cpoiw
MOJIOBHHHYIO 0J1I0 B ABHXHMOH COGCTBEHHOCTH, Haxoasueii-
csl B AHNJOMATHYECKHX MHCCHSIX 32 rpaHHlefi, KoTopas Gulia
npuobperena cosmecTho no c4ery*. OueHKa CTOHMOCTH
BHIIEYNOMSIHYTOH JBHXHMOfi COGCTBEHHOCTH MNPOBOAHTCSA
IKCMepTaMH H NPeACTaBAsETCH Ha YTBEPXKAEHHE MHHHCTEPCTB
HHocTpaHHuX aen senuu u Hopseruu.

b) OBuxuMasi COOGCTBEHHOCTb KOHCYJLCTB, KOTOpasi Obl1a
npHo6peTeHa COBMECTHO MO CYETY, PpacnpeiesieTcss MexAay
lllseuueit u HopBeruefi Ge3 npeaBapHTeJbHON OLEHKH cJe-
AyOUHM 06pa3oM:

IllBenuH OTXOAHT JABHXHMAasi COGCTBEHHOCTb [rEHEPaJIbHBIX
KOHCYJILCTB B...

HopBeruu oTXOAHT ABHXKHMasi COGCTBEHHOCTb reHePaJbHHIX
KOHCY/ABCTB B... '%1,

15) Ilpaktuka, koropoii caenosana Iloaewa, koraa
oHa Ghl1a BOCCTAHOBJIEHA B KadecTBe rocyaapcTsa
nocje nosydeHHs e o6paTtHo TeppHTOpHH OoT ABCT-

187 CmM. nyukt 15 BBOAHOrO KOMMEHTapHA K pasfeny 2,
BbILLE.

188 O'Connell, op. cit., pp. 220—221.

189 Ibid., p. 196.

190 Cm. nyHkt 17 u panee BBOAHOrO KOMMEHTApHA K
pasneay 2, sHiue.

191 Descamps and Renault, op. cit., pp. 860—861.
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po-Benrpun, Tepmanuu ¥ Poccuu, coctosia, Kak
H3BECTHO, B TOM, YTO OHa Tpe6oBaja mpasBa co6CT-
BEHHOCTH KakK BHYTPH CTPaHbl, TaK H 3a rpaHdueii na
HMYIECTBO, KOTOPOe MPHHAAJ/EkKAO0 NOJYYEHHBIM €lo
TEPPHTOPHSM HJH B NpHOOGpETeHHe KOTOPOro 35TH
TePPHTOPHH BHecJH cBOH BKaal. [loabiua Tpe6opana
cBoel yacTd 3Toll COGCTBEHHOCTH B J0Jie, COOTBETCT-
Byloleil BKIaLy TePPHTOPHH, KoTopbie el GbliH BO3-
BpaieHbl. ONHAKO 3TO NMPaBHJO [aJieKo He Bceria
npuMeHsieTCsl B IHIJOMaTHYecKoH mpakTHke. [Tocue
nagenuss auHactuH Ta6ec6yproB UexocsioBakusi 1o-
Tpe6oBasia BO3BpAlLEHHA OMNpeleseHHOro 4ucaa cy-
OB U GYKCHPOB, OCYUIECTBJSIIOWHX CYJIOXOACTBO IO
Hyuato. ITo sToMy Bompocy Gbl0O BhIHECEHO apGHT-
paxHoe pellenHe !92. B xome pas6upartenbctBa Ye-
X0cJ0BaKusl mnotpeGoBaja NpH3HAaTb ee MpaBoO Ha
BJlaJieHHe YaCTbiO COGCTBEHHOCTH HEKOTOPLIX CYAOBBIX
KOMMaHHH, NpHHaAnexaswux BeHrepckoil MoHapXxuH
HJad ABCTpUHACKOH HMMNEPHH HAM CYOCHAHPOBABILHX-
Ccf HMHM Ha TOM OCHOBAHHH, UTO 3Ta COOCTBEHHOCTb
6bia mpHoOpeTeHa HA CpeACTBa, NOJNYy4YeHHble OT
BCEX CTpaH, COCTABMSBIUHX OHBIUYI0O ABCTPHIlCKYIO
UMIepHIo H GbiBIIYIO BeHrepckylo MOHApXHIO, H 4TO
3TH CTpaHbl, y4acTBysi B TNpPHOOpDETEHHH [aHHOH
COGCTBEHHOCTH MPONOPLHOHANbHO BHINJIAYHBABIUHM-
CAl HMHM HaJjoram, SIBJSIOTCSI B COOTBETCTBYIOLIEH
joJie BAageablaMe 3Toii coGeTBeHHocTH '98, Tlo3u-
uusi ABcTpuH W BeHrpuu 3akswouajach B TOM, 4TO,
BO-NIEPBLIX, pedb. WIMA He O nybauunot cobcTeeH-
HOCTU, KOTOpasi TOJBbKO H MOXET INepPeXofHTb K
rocyaapcTBaM-npaBoNpeeMHHKaM, a, BO-BTOpHIX, 1a-
JKe ecJH JONYCTHTb, 4TO OHa ob6sajaeT TaKHUM CTa-
TYCOM B CHJIy TOTO HJIH HHOTro (pHHAHCOBOrO yyacTHS
nyGAHUYHBIX OPraHoB, <«JOrOBOPbl, KaK TaKOBHIE,
nailoT YexocnoBakHH NPaBO TOJAbKO Ha Ty rocyuap-
CTBEHHYIO -COGCTBEHHOCTb, KOTOpasi HAXOIUTCS Ha
yexocJoBalKofi TeppuTopuuy 94 Ap6utp He paspe-
IWHA 3Toil nmpoGreMbl, COCNAaBIUKUCL HA TO, 4TO [O-
JIOXKEHHSI 3TOr0 [O0roBOpa He NPeAOoCTaBJAsiOT eMy
NOJHOMOUHH Ha ee paccMoTpeHHe. Mexnay 3THM
MPHHLHUIOM H pelleHHeM Mepexofa rocyAapcTBeHHOH
COGCTBEHHOCTH, HaxoAsillledcsi 3a TpaHUUel, HeT
NpPOTHBOpPeYHsi. SICHO, UTO NMyTeM 3aKJIOYeHHs cora-
LIEHHH ToCyNapcTBa NMPaBOMOUHbBI AONYCKATb HCKIIO-
YeHHs M3 TOTO WJIH HHOTO NMPHHUHMNA.

16) B nynxre 2 crarvu 13 rOBOPHTCS, UTO HOPMHI,
BOIUIOLEHHbIE B MyHKTE | 3TOH CTaTbH, NPHMEHSIOTCH,
KOrja 4acTb TePPHTOPHH TrocylapcTBa OTAeasieTcs
OT Hero W OOGBeJHHAETCH C APYTHM TOCYAapCTBOM.

192 Jleno o nepenave cyA0B H GYKCHPOB AJS1 CYLOXOACTBA
no JyHato, coio3usie gepxaBn (['peunsi, Pymunusn, Kopo-
JIeBCTBO cepGOB, XOpPBAaTOB H cJoBeHleB, YexocJaoBaKus)
nporus TepmaHuu, Ascrpun, Beurpuu u Boarapuu
(Decision: Paris: 2 August 1921, Arbitrator: Walter D. Hi-
nes (USA)). Cm. United Nations, Reports of International
Arbitral Awards, vol. 1 (u3ganue Oprauusauuun QO6benu-
HeHHnlx Hauuf, B npopaxe moxn Ne 1948.V.2), pp. 97—212.

193 Jbid., p. 120.

194 1pid., pp. 120—I121. Peur mna o crarve 208 Cen-
JKepmeHnckoro porosopa [British and Foreign State Pa-
pers, 1919, vol. 112 (op. cit)), pp. 412—414] nu o cratbe
Tpuaunonckoro jgorosopa [ibid., 1922, vol. 113 (op. cit.),
pp. 564—565].

ITo nosoXKeHHe YXKe YNOMHHAJOCh B KOMMEHTapHH
K cratbe 10 !9, rae nanusiit cayyait paccMatpuBaer-
¢Sl OTJeNbHO OT CJyuasi, OXBaTbiBA€MOTO TIOJOXKe-
Husimu ctatbd 10, a wuMenHo, Tpaucdepra uacru
TepPPUTOPHH rocynapcrsa. B npoexrte crareii 1974 ro-
Ja O TnpaBompeeMcTBe TOCYZapCTB B OTHOLIEHHH
IOTOBOPOB CHTYallHH, OXBaTbiBaeMble NYHKTOM 2
cratbn 13 M cTaTtbeii 10, 6blJH paccMOTpeHH B
OIHOM TMOJIOXEeHHH %, mocKoJMbKY TOrza BOMpOC
COCTOsI1 B MPHMEHHMOCTH K O60OHM cJyuyasiM OJHO-
ro H TOro e NPHHLUHNA MpaBa JOTOBOPOB, a HMEH-
HO, MPHHUHNA MOABHXHOCTH [OTOBOPHBIX TpPAHHIL
OnHako B KOHTEKCTe NpaBONpeeMCTBA TOCYLapCTB
B JpYrux o06JacTsiX, NOMHMO [OTOBOPOB, MeXAy
3THMH [ABYMsl CHTYaUHsIMH HMEIOTCSl pa3JjiM4Msl, KO-
TOpble TpPeGYIOT HX peryjHpOBaHUs € NOMOLIbIO
OTJe/bHbIX IOPHAHUYECKHX TMNOJIOXeHHH. DTH pasnu-
4ysl rJaBHbIM 06pa3oM CBSI3aHbl C TeM, HYXKHO HJH
He HYXXKHO KOHCYJNbTHPOBATbCA C HacejeHHeM Tep-
pHTOpHH, 3aTpParHBaeMoil TNpaBONpPeeMCTBOM TOCY-
IapcTB, yUHTbIBasi pa3Mmepbl 3TOH TEPPHTOPHH, YHC-
JIeHHOCTb ee HacejeHHsl, H, CJe1oBaTeJbHO, ee
MONHTHUECKOe, 3KOHOMHYECKOe M CTpaTeruyeckoe
3HaYeHHe, a TaKXe C HaANpPSIKEHHOH TMNOJHUTHUYECKOH
006CTaHOBKOH, KOTOpPOH OOBIYHO XapaKTepH3yeTcH
npaBonpeeMCTBO FOCYAApCTB B CJaydae, K KOTOpOMY
OTHOCHTCSI MYHKT 2 cTartbi 13. Kak 6bl10 pasbsiCHEHO
Boille '97, B mpaBoBOM mIJaHe HMeeTcsl JABa THNa
pasnuyuii: BO-NMEPBBLIX, B CJyuyae, OXBaTbIBAaeMOM
NyHKTOM 2 cTtatbd 13, Korza 4acTb TEpPpPHTOPHH
rocynapcTBa OTHAEJSETCS OT Hero H o6GbelHHsIeTCs]
C ApYrHM TOCYNapcTBOM, COIJIAIIEHHIO MeXIy
rocya1apCTBOM-NpeAIIeCTBEHHHKOM H TOCYAapCTBOM-
NMPeeMHHKOM He OTBOAHTCS1 TOH Benylledl poOJIH, KO-
TOPYIO OHO HMrpaeT corjacHo crartbe 10, Kacamolel-
¢Sl MepelayH YacTH TEPPHTOPHH rOCyLapcTBa APYro-
My rocynapctby. Bo-BTopbiX, B OTJIHUHE OT CTaThH
10, cratbst 13 mpeaycmaTrpuBaeT nepejgady rocyaap-
CTBY-NIPEEMHHKY ABHXHMOH TOCyAapCTBEHHOH €06-
CTBEHHOCTH TPETbeH KaTeropHH, a HMeHHO, ABHXHMOH
rocynapCTBeHHO# COOGCTBEHHOCTH rocyjaapcTrBa-npen-
IIeCTBEHHHKA, HHOH, yeM Ta, KOTopasi CBsi3aHa ¢
JesITeJIbHOCTbIO 3TOro rocyAapcTBa B OTHOLUIEHHH
TEPPHTOPHH, 3aTparuBaeMol NPABONPEEMCTBOM TIO-
cynapcrB.

17) W nakoneu, B nyukre 3 crareu 13 W nynkre 2
crarsu 14 npeaycmatpuBaeTcst 061eH3BeCTHAST HOP-
Ma, B COOTBETCTBHHM € KOTOPO# OG6UIHE HOPMBI, CO-
JepXallHecsi B 3THX CTaTbAX, HE HAHOCAT Yyuuep6
KakoMy-JH60 BOIpPOCY O CNpaBelJHBOIl" KOMIeHca-
LIHH, KOTOPbIH MOXeT BO3HHKHYTb B pe3yjabTare
npaBonpeeMCcTBa rocynapcrs. JTO elie OAHH MpHMep
B pasjesie 2 HOPMbl MO3HTHBHOTO MEXAYHapPOIHOrO
npasa, BKJOYalouledl B ce6s1 KOHUENHIO ClpaBeliH-
BOCTH, KOTOpasl yXe ynoMHHaznach Bbiue !9, Qna

195 Cm. nynktel 5, 9 u 10 komMMeHTapus K craTthe 10,
BHIILE,

196 Crarbn [4, KoTOpas cooTBercTByeT craTthe 15 Ben-
ckoH konBeHuHH 1978 ropa.

197 CuM. nyukte 9 M 10 KxoMMeHTapHs K cTaTbe 10, Bullle.

198 Cum. nyHkT 17 M jajee BBOZHOrO KOMMEHTapHA K pa3-
neny 2, seile.
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HampaBJieHa Ha ofecrneuyeHHe ClpaBelHBOH KOM-
neHcaunu JiOOMYy rocyllapCTBy-IpeeMHHKY, a TaKxe
JMI060MY rocyaapcTBy-NpeallecTBeHHHKY, KOTopble Obl
COOTBETCTBEHHO OBUIM JHUIeHbI WX 3aKOHHOH nojau
B pe3yjibTaTe HCKJIOUHTEJbHOH NMepefadyd HeKOTOpOH
COGCTBEHHOCTH JHG0 rOCyNapCTBY-NpelleCTBEHHHKY,
JH60 rocynapCTBY-TIpeEMHHKY HJH TOCYyAapcTBaM-
npeemuHkaM. Tak, HanpuMep, MOTYT HMeTb MeECTO
CJIy4au, KOrAa BCA UJH MOUTH BCS HeABHXKHUMas cob-
CTBEHHOCTb, MPHHajJeXxallass rocyaapcTBy-npen-
IIeCTBEHHHKY, HAXOJHUTCA B TOH 4acCTH €ro TeppHTO-
pPHH, KOTOpasi BNOCJEIACTBHH OTHAeJseTCs B UeJsX
o6pa3oBaHHsi HOBOTO TOCYyAapCTBa, IPHUEM YIO-
MAHYTasi COGCTBEHHOCTb Oblna mnpHobperena rocy-
JapCTBOM-Npe/lleCTBEHHHKOM Ha oOOLuHe cpeAcTBa.
Ecau B cooTBeTcTBHH ¢ NyHKTOM | a crarteii
13 u 14 »3Ta COGCTBEHHOCTL J[OJIKHA mnepeHTH
K TOCYAapCTBY-PEeMHHKY, Ha TEepPPHUTOPHH KOTO-
pOro OHa HAXOAWTCH, FOCYAApCTBO-Npe.ilieCTBEHHUK
MOXeT OCTaTbCs C MHHHMAaJbHBIMH pecypcaMH HJIH
noutH 6e3 BCAKHX PeCypcoB, HeOOXOAMMBLIX AJIAA €ero
CYILIECTBOBAHHS B KayeCTBe XH3HeCnocoGHoro opra-
HH3Ma. B 3tom cayuae, uToGbl H36exaTb CTOJb
HecnpaBeJJIMBOTO pe3ynabTaTa, NpUMEHseTCs HOpMa,
colepxKallascs B HaCTOSALLHX NyHKTaX.

YACTD III

T'OCYOJAPCTBEHHBIE OOJITH

PA3NEJ 1. OBLIHE NOJOXXEHHS$

Cmameosn 15. Cihepa npumenenus cmameii
Hacmosuwel wacmu

CratbH Hacrosilleil 4YacTH NPHMEHSAIOTCA K No-
CJeCTBHAM NPaBONPEEMCTBA TOCYAAPCTB B OTHO-
IIEHHH TOCYAAPCTBEHHBIX AOJIOB.

Kommenrapuii

Kak yxe ormeuasochb 99, Komuccusi B Lensix coxpa-
HEHHs] KaK MOXHO 6GoJsiee TeCHOH CBA3U MexXAay To-
JIOXKEHHSIMH, KacamoLWHMHCS NpaBolpeeMCcTBa B OTHO-
ILIEHHU FOCY/IAPCTBEHHBIX JOJTOB B HACTOSIILEH YaCTH,
H TOJIOXKEHHAMH, KacaloLWHMHCA NpaconpeeMcTBa B
OTHOLUEHHH rOCYdapCTBEHHOH COGCTBEHHOCTH B yac-
TH II, nocraHoBH/a BKJIOUHTb B HauaJe yacTtH IlI
MoJIoXKeHHe O c¢epe MNPHMEHEHHsl ColaepXKallHXCsA
B Heil ctarteit. [Tostomy cratea 15 mpexycmarpuBa-
eT, yto cratbd yactd lII mpumensiiorcst Kk nocnen-
CTBHSIM MPaBOMNpeeMCTBA roCyJapcTB B OTHOLIEHHH
rocynapcTBeHHbIx posaros. OHa coOOTBeTCTBYeT CTa-
The 4 NPOEKTa M BOCIPOH3BOAHT ee (OPMYJHPOBKY
¢ Heo6XxoAHMMOH 3aMeHOH cJioBa <«COOCTBEHHOCTb»
CJIOBOM «A04rH». C MOMOILbIO 3TOH CTaTbH pa3sbsc-
usercsa, uto uacte lII mpoekra crareilt kacaercs
TOJILKO OJHOH KaTeropuH mnyGJHUYHBIX HOJroB, a
HMEHHO TOCYAApCTBEHHBIX IOJIOB, Kak OHH onpefe-
JieHbl B cJefaylolefl craTbe.

199 Cm. nyHxt 51, BHiwe.

Cmames 16. I'ocyoapcmeennoii 0042

Jaa ueneit crared HacTosei yacTH «rocypap-
CTBEHHbIH JOAT» O3HAYaerT:

a) nw6oe ¢HHAHCOBOe 0053aTesLCTBO rocyaap-
CTBAa B OTHOWIEHHH JAPYroro rocyiapcrba, Mexay-
HapoJHOii opranu3alHi WiH J6oro HHoro cy6nekra
MeXJYHapouHOTrO npaBa;

b) awboe HHOE NMPHHATOE TOCynapcTBOM ¢HHAH-
coBoe 0053aTeJbCTBO.

Kommenrapull

1) Cratba 16, KOoTOpasi COOTBETCTBYeT CTaTbe b,
COJEpPXKHT ONpefleJieHHe TePMHHA «ToCyAapCTBEHHbIH
poar» pas uenel crateit yactu Il nmpoekra. C tem
uTo6bl YCTAHOBHTbL TOYHbIE TPAHHII 3TOTO ONpeje-
JIeHHSI, HeoGX0JHMO C CaMOT0 Hayaja BBISICHHTD,
UTO TaKoe «JOJr», KakHe [paBOBble B3aHMOOTHO-
ILIeHHS] OH CO03[3eT, MeXIy KaKHMH CYGBeKTaMH OH
€O3/1aeT TakHe B3aHMOOTHOLLUEHHSI H B KAKHX 06CTOSA-
TeJbCTBAX TaKHe B3aHMOOTHOILEHHS MOrYT ObITh
nojiBEPKEeHbl HOBALHH Yepe3 BMelaTesbCTBO LpY-
roro cy6bekra. Takxke Heo6XOLHMO yKa3aTb, Kakoe
«roCy1apCcTBO» HMEEeTCs B BHAY.

[TonaTue doaca u cozdasaemsie UM OTHOWEHUA

2) TloHsiTHe nosra — 3TO MOHSATHE, KOTOPOMY aBTO-
pbl, KaKk NpaBHJO, He JAIOT onpejesieHHs], NMOCKOJb-
KY OHH CYHTAIOT, YTO 3TO OMNpeJesieHHe SIBJseTCA
caMooueBHAHLIM. BTopas mNpHUHHA, NO-BHAHMOMY,
cBsi3aHa TakxKe C TeM (aKTOM, UTO MOHATHE <«JO0J]-
ra» CTaBHT Nepel HaMH 3ajpady, HMeILyl ABa
pelleHHsi MJ¥ [Be CTOPOHBI, KOTOPYIO MOXHO pac-
CMATpHBAaTh JIUOO C TOUKH 3PEHHS TOTO, KTO SIBJISIET-
cs1 BoirofonpHoGpeTaresieM no o6s3aTesbcTBy (31€Ch
uMeeTcs B BHAY <«AOXOAHBIH TUTYA»), JHOO C TOUKHU
3peHHsT TOro, KTO BBHINOJHSET 065s3aTeNbCTBO (B
3TOM cJjydyae pedb HAET 0 «aoJre»). B aToM mocaex-
HeM cJlyyae MOXXHO YCTAaHOBHTb OMNpelessioLHUi
3JIeMEHT, paccMaTpHBasi JOJr Kak OpHAHYecKoe
06d3aTenbCcTBO CY6GbeKTa 1paBa, Ha3bIBAEMOr0 JIOJIXK-
HUKOM, COBEpUIHTb HJH BO3JEpPXHBAThCH OT COBEp-
LIeHHs1 OMNpeJeJeHHOr0 AeHCTBHS, HCMOJHHTL ONpe-
JeJieHHoe 00653aTeJbCTBO B MO0Jb3y OINpeJeseHHOro
G6enedHurapHs, Ha3blBaeMOro «KpeaAuTOpoM». Takum
06pa3om, OTHOLIEHHS, CO3/laHHble TAKHM 00d3aTellb-
CTBOM, 3aTpardBaloT TPH 3JEMeHTa: MNacCHBHOTO
cyb6beKra (J0JMKHHKA), aKTHBHOro cybbekra (kpe-
IMTOpa) M O6bEKTAa MNpaBooTHolieHus (ob6s3aTedb-
CTBa, KOTOPOE [OJIXKHO GbiTb HCIOJHEHO).

3) Heo6xoanMo naJjee OTMETHTb, 4UTO NMOHATHE M0J-
ra OTHOCHTCSI K KaTeropHH JIHYHbBIX 00513aTesbCTB.
Coepa peiicTBHA 00653aTeNIbCTBA OrPaHHUHBAETCH
JHIIb OTHOLIEHHSAMH MeXAY AOJDKHHKOM H KpelH-
TopoM. Takum oGpa3oM, peub HAeT 06 «OTHOCHTEJb-
HOM» o0si3aTe]bCTBE B TOM CMbICJe, UTO GeHedH-
uHapuit (KpegMTOp) He MOXKeT TIpeTeHJoBaTh Ha
e ICTBHTEILHOCTb CBOEr0 COOTBETCTBYIOLIErO npasa
erga omnes. B yacTHOM mnpaBe NOJXKHHMK OTBeuaer
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Mo A0JrYy JIHIb HMYLLECTBOM, HMEIOLIHMCA Yy Hero
B MOMEHT, KOTJa KpeIHTOD NpeANnpPpHHHMAaeT Mepbl
K ofecneyeHHI0 HCIOJHEHHS 06fi3aTeshcTBa.

4) Kopoue roBopsi, OTHOLUEHHE MeXAY AOJIKHHKOM
H KPeJIHTOPOM SIBJSIETCA JHYHBIM, MO KpalHedl Mepe
B yacTHoM npaBe. He Bbl3blBaeT HHKAKOro COMHEHHS
TOT (haKT, UTO Ha OTHOLUEHHSI KpeAHTOpa ¢ HOJKHH-
KOM BJIHAIIOT JIHUHbBIE COOOpaXKeHHs, KOTOpbie HIpaioT
CyllleCTBEHHYIO POJib KaK B 06pa3oBaHHH AOrOBOp-
HO#l CBfI3H, TaK H IPH HCNOJHEHUH 00s3aTesbCTBA.
Mexny [OJKHHKOM H KpPEIHTOPOM CyllecTByeT
«JIHYHOE ypaBHEHHe»,

@PakTop JHUHOCTH JOJKHHKA,— MHIUET OAHH aBTOP,— fB-
JsIeTCA CYUECTBEHHO BaXXHHM HE TOJbLKO KOrjaa pedb HAeT
06 o6si3aTes bCcTBE KaK NpaBOBOH CBS3H, HO TakKe KOraa ero
paccMaTpHBAlT KakK HMeolleée [eHHOCTHOe BhIpaXKeHHe:
LIEHHOCThL [OJATrOBOro 0653aTe/bCTBA PaBHA 1L€HHOCTH J0JXK-
HHKa 200,

HcnoaHeHHe foJAra 3aBHCHT He TOJNBKO OT MJarexe-
CHocOGHOCTH AOJKHHKA, HO TaKXXe H OT Pas3JIHuHbIX
($aKToOpoB, CBSI3aHHBIX C ero JA00GPOCOBECTHOCTHIO.
H3 3T1Oro BeiTekaeT, uTo KpeAHTOp OyAeT BO3paxKaTb
NPOTHB H3MEHEeHHs] JIHYHOCTH CBOEro MOJIXKHHKA.
Passinunble HallHOHAJbHbIE 3aKOHOAATEJbCTBA O6bIY-
HO He MPH3HAIOT LeCCHH fAoJjra 6e3 corJjacHsl Kpe-
AuTOpa.

5) OmuMH M3 BONPOCOB, KOTOpbIe BCTAlOT B CBS3H
C HACTOAUIHM HCCIeN0BAHHEM,— 3TO BONPOC O TOM,
NPHMEHSIOTCA JIH BblLIEYNIOMstHYThle cO0GparkenHst
B MeXAyHapoAHOM mnpaBe. Dojiee KOHKpeTHO B 06-
JACTH [paBONpPeeMCTBa rocyapcTB OCHOBHOM BONpoOC
3aKJI04aeTcs, B YaCTHOCTH, B TOM, BO3MOXHO JH,
H ecJH [Aa, TO TNPH KAaKHX YCJOBHSIX, YCTaHOBJIeHHe
H aHHYJHPOBAHHE TPEXCTOPOHHETrO OTHOLIEHHS MeX-
Ay TPeTbHM COCYAApCTBOM, BHICTYNAIOIHM B KayecT-
Be KpeauTopa 20!, rocyapcTBOM-npe/IILeCTBEHHHKOM,
BLICTYTAIOUIMM B KauecTBe NePBOTO JOJIKHHKA, H
rOCYAapCTBOM-IPEEMHHKOM, KOTOpOe CorJjatuaercs
B3ATb Ha ce6s HCNoOJHEHHe JoJra.

Hckarouenue Qdoacoe eocydapctsa,
2ocydapcreo-npeduiecT8eH UK

UROCO, 4Hem

6) Korma peub HAeT O rocyaapCTBeHHBIX JAOJTrax,
cJenyeT YTOUHATb, KaKoe TOCYAapCTBO HMeeTcs B
BHAY. B KoHedHOM cuere Moryr 6biTb 3aTPOHYTHL
TOJIbKO TpPH TOCyJapcTBa: TpeThe TOCYAApPCTBO,
rocyAapCcTBO-IPeeMHUK H roCy1apCTBO-NpeallecTBeH-
HHK, HO B JeHCTBHTEJbHOCTH B cJjydyae npaBolpeeM-
CTBA roCy/AapcTB IOPHAHUECKH «3aTparuBaoTCsI» 10J-
TH JIMIIbL OJHOTO TOCyAapCTBa: rocyaapcTBa-npej-
lIecTBeHHHKa.

200 H,, L. and J. Mazeaud, Legons de droit civil., 4th ed.
(Paris, Montchrestien, 1969), vol. II, p. 1093.

201 Xorsa B TMNOCJeAYOMIHX NYHKTaX KOMMEHTapHs K
HACTOsIlEeA CTaTbe HCKJIOYHTENbHO B leasx yao6cTBa
cchika GyAeT AenaThCsl HAa «TPeThe FOCYAapPCTBO-KPEAHTOP»,
cieayeT HMeTb B BHAY, UTO COOTBETCTBYIOLLIHE COOGpaKeHHS
TaKXKe MNPUMEHHMB K MeXAYHAPOJHHM OPraHH3aUHAM HJH
JAPYTHM CyG6beKTaM MeXAYHapOAHOro npasa, BHCTYNAMUIHM
B KauyecTse KpPEeXHTOPOB.

7) Tperbe rocynapcTBo MoXKeT HMeTh (PHHAHCOBLIE
00513aTesIbCTBA B OTHOLUEHHH JIHGO APYroro TPeThero
rocyaapcTBa, JIH60 TrocyaapcTBa-npeeMHHKa, JHGO
rocyfnapcrBa-npefliecTBeHHHKa. B nepBom cayuae
(HHAHCOBble OTHOLUEHHS — Kak, BOPOUEM, H JiioGble
JIpyrve OTHOIUEHHS] MeXJAy HIBYMS TOCYAapCTBaMH,
KOTOpble [PH NpaBoNpeeMCTBE rocyaapcTB 06a siBJs-
I0TCSl TPETbUMH TOCYJapCTBAMH,— BIIOJIHE €CTECTBEH-
HO, He MOTYT HH B Kakoi Mepe ObiTb 3aTPOHYTHI

HH €ero IMOCJeACTBHSAMH B NJadHe IpaBolpeeMcTBa
rocyaapcts. To Xe caMoe MOXHO CKa3aTb O ¢H-
HAHCOBbLIX OTHOUIEHHSX, KOTOPble MOTJH Obl CyllecT-
BOBATb MEXAY TPeTbHM TOCYAapCTBOM H rocyaap-
CTBOM-NpeeMHHKOM. TpyAHO mnpeicTaBHTb, MOYEMY
H Kak JOJTH TPeThero rocylapcrsa MO OTHOLUEHHIO
K TOCyAapCTBY-MPEEeMHHKY (HJH TNOTEHLHaJbHOMY
rocyfapcTBY-NPEeMHHKY) MOTYT H3MEHHTbLCA B CHJY
Jullb oAHoro ¢akra npaBolpeeMcTBa TOCYAapCTB.
3To npaBonpeeMCTBO He H3MeHSIeT MeXXAYyHapoaHOil
npaBocyOBEKTHOCTH rocylapcTBa-lpeeMHUKa B CJy-
yae, ecJH TNOCJe[AHEe CYUIECTBOBAJO B KauecTBe
rocyjaapcTea 10 akra npasonpeeMctBa. ToT ¢akr,
4YTO MpaBONPEEMCTBO MOXET NPHBECTH K H3MEHEHHIO
TepPpHUTOPHAJIBHOTO COCTAaBa rocylapcTBa-NpeeMHHKaA
NyTeM ero paclIHPeHHsl, He BJHSET M He JOJXKeH
BJIHATbL HA JOJIH TPeTbero rocyaapcrsa MO OTHO-
weHHio K HeMmy. Ecan e rocynapcrBo-npeeMHHK
He obJsiajaeT MeXIYHapoIHOH NpaBOCyOBEKTHOCTDLIO
rocyiapctBa B MOMEHT, KOrja TpeTbe rocylapcTBO
COrJjacoBaso y Hero Jodr (HanpHmep, B cayuae
TOPTOBOTO 0JITa, COrJIaCOBAHHOTO TPETHLHM TOCyAap-
CTROM B OTHOLIEHHH TEepPPHTOPHH, KOTOpasi MOXeT
CTaTb He3aBHCHMOH HJIH OTAEJNHTLCA OT TePPHTOPHH
Kakoro-qH60 rocyaapcrsa, ¢ TeM 4To6bl 06pa3oBaTh
Apyroe rocyiapctso), abCoNIOTHO ICHO, YTO MPHOOG-
peTeHHe TOCYZAPCTBEHHOCTH He JOJXHO BbLIHYXKAATb
rocyfiapcTBo-peeMHHKa OTKa3blBAaTbCA OT CBOHX
npae No OTHOLIEHHIO K TPeTbeMy TOCyAapcTBy.

8) Uro xKacaercs A0JIFOB TpeThero rocynapcrsa B
OTHOLUEHHH rocylapcTBa-npeauiecTBeHHHKA, TO peub
et o doazosovix Tpebosanusax €O CTOPOHBI Tocy-
JapcTBa-npeJlleCTBEHHHKA B OTHOLUEHHH TpPeTbero
rocyaapcTea. 3TH ROJTroBble Tpe6OBaHHA fABJAITCA
rocyAapcTBeHHOH COOGCTBEHHOCTbIO H paccMaTpHBa-
I0TCSl B PaMKax lpasolpeeMcTBa TOCyAapCcTB B OTHO-
IIeHHH rocyaapcTBeHHOH coGcTBeHHOCTH. [loaTomy
OHH He OXBAaTHIBAIOTCSl HACTOALUEH YacThbIO.

9) TocynmapcTBo-npeeMHHK MoxeT OpaTb Ha ce6s
¢duHaHCcOBble o6sn3aresbcTBA JHGO TNeped TPETbHM
rocynapcTsoM, JHGO nepej rocyaapcTBOM-NpeLIecT-
BeHHHKOM. Koraa peub HaeT o goJare rocymapcrsa-
npeeMHHKa B OTHOLUEHHH TPeTbero rocyaapcTBa, To
3Jlecb He BO3HHKaeT HHKAaKHX 3aTpyiHeHHH. B 3Tom
cJydae JOJT BO3HHKaeT B MOMEHT IpPaBOOpeeMcTBA
rocyiapcTs, TO €CTb UMEHHO B TOT MOMEHT, Korja
rocyiapcTBO-MpeeMHHK NpHOGpeTaeT cTaTyc MpeeM-
HHKa. YTOObl rOBOPHTBH O [0Jire roCyAapcTBa-npeeM-
HHKA B OTHOILIEHHH TPETbero rocyiapcrBa, 3TOT JOJT
JoJskeH ObITb COTJacoBaH WM CaMHM, H B 3TOM
cJlyyae OH fIBHO He CBSI3aH C [MPaBONpPeeMCTBOM
rocynapcTB, KoTopoe uMmeno Mecto. Karteropus goa-
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roB roCyAapCTBa-NpeeMHHKA B OTHOLIEHHH TpeTbero
rocynapcTBa, Kotopas [OJIXKHA ObITb HCKAIOYEHa H3
Hacrosile# yacTH,— 3TO HMEHHO TaKoro pojaa [oJr,
KOTOpbIH B CTPOroM IODHAHYECKOM CMbIC/]e SABJSAeT-
csl JOIrOM rocynapcTBa-NpeeMHHKa, AeHCTBHTENbHO
COrJIacOBaHHHIM HM CaMHM Y TpeThero rocyaapcrtaa
H BO3HHKAWOILUHM COBEPIUIEHHO He3aBHCHMO OT siBJe-
HHS NpaBonpeeMcTBa rocyaapcts. B rtex cayuyasx,
KOrjga TaKoro pojaa AOJr BO3HHKAaeT MOCJe MpaBo-
npeeMcTBa rocyaapcte, oH a fortiori uckawuaetcs
U3 coepbl npuMeHeHHA Hactosiuledt yactH. C Apyro#
CTOPOHHI, JI060H HOJT, B OTHOLUEHHH KOTOPOro ro-
CYZapCTBO-NMPeeMHHK MOXET HeCTH OTBETCTBEHHOCTb
HEMOCpPeACTBEHHO Meped TPeThbHM TroCylapcTBOM B
CHJy camoro ¢akra npaBonpeeMcTBa rOCydapcTs,
He OyZAeT, CTpOro roBOpsl, MAOJIOM, COlJacOBaH-
HbIM HeNOCPeACTBEHHO TIepBHIM — Yy MOCJeAHero,
a Oyner, CKopee, [0JIrOM, KOCBEHHO MepelaHHbIM
rocyfapcTBy-npeeMHHKY B pe3yJbTaTe MpaBsolpe-
eMCcTBa roCyAapcTs.

10) Hoar rocyaapcTBa-npeeMHHKa B OTHOLIEHHH
rocyfapcTBa-npellieCTBEHHHKAa MOXeT HMeTb TpH
BO3MOXKHBIX HCTOYHHKA BO3HHKHOBeHHs. [Ipexje
BCEro OH MOXeT ObITb COBEpLIEHHO MOCTOPOHHHM
IJ151 OTHOIUEHHH MeXIy roCyAapcTBOM-NpellliecTBeH-
HHKOM K TOCYAapCTBOM-MPEEMHHKOM, CO3LaHHLIX H
peryJupyeMblX NpaBoNpeeMCTBOM TOCYyLapcTB, H
B 3TOM cJlyuae OH CO BCeH OUEBHIHOCTBIO NOJKEH
oCcTaBaTkCA 3a MnpelesaMH mnpoekra. Bo-Brophix,
JIOIT MOXKeT BO3HHKHYTb B CHJY MpaBOMNpeeMcTBa
rocyfnapcTs, B pe3yJbTaTe 4Yero Ha TrOCYAapCTBO-
npeeMHHKa MoXKeT ObiTb BO3JIOXeH HOJT Tocyaap-
cTBa-npealectBeHHHka. ONHAaKo ¢ OpHAHYECKOH
TOUYKH 3DEHHA peub HAET He O JoJire rocyaapcrsa-
NpeeMHHKa, a O J0Jre rocygapcTBa-npealiecTBeH-
HHKa, nepellealleM K ToCyaapCcTBYy-NPeeMHHKY B
CHJIy mnpaBolpeeMcTBa rocynapctB. ITOT cJay4aid
6yZeT BHOBb 3aTPOHYT HHXKe B CBSI3H C BOMPOCOM
0 JoJre rocyiapcTBa-npealectBeHHika 202. B atom
cJyyae pedb HAET O J0Jre, KOTOPHIH BO3HHK Y
rocyiapcTBa-npeaulecTBeHHHKa 10 NpaBONpeeMcTBa
rocyAapcTB, H LeJb [paBoONpeeMCTBAa TOCYAAapCTB
COCTOMT HMEHHO B TOM, YTOGH OMNpeAeJHTb €ero
cyab6y. Ho Torma, ctporo rosopsi, Mbl yxe He
HMeeM feJla CO CJAy4aeMm J0Jra, BO3HHKLIEro paHee
y rocygapcTBa-npeeMHHKa B OTHOLIEHHH roCygapcT-
Ba-npejllecTBeHHHKA.

11) W Hakouel, MOXKeT CyllIeCTBOBaTh JAOJT, BO3HHK-
WA y rocyjiapcTBa-npeeMHHKa B OTHOWEHHH rocy-
JapcTBa-npesllecTBEHHHKA B pe3y/bTare MpaBompe-
eMcTBa rocyaapcts. IToA 3THM moHHMaeTcsl CyLIeCT-
BOBaHHe ONpejeNeHHOro 006fA3aTeJbCcTBa, KOTOpOe
nepexoiHT Ha TrOCYdapCTBO-NMpeeMHHKa B CBAA3H C
MpaBoOMpeeMCTBOM rOCyAapcTB H B CHIY 3TOTO NpaBo-
npeemcrBa. Hanpumep, oT rocyanapcrtsa-npeeMHHKa
MOXKeT NoTpe6oBaThCA yIiaTa onpejeseHHOH CyMMbI
B MOpsilKe KOMMEeHCAUHH TrocynapcTBy-npeaiiecTBeH-
HHKY B LeJsIX yperyJHpoBaHHs (HHAHCOBHIX OTHO-
IeHuil MexAy ABYMS rocyaapcTBaMH. 3leCh yxe

202 CuM. nyHKT 12 3TOro KOMMeHTapHusi, HHXe.

peub He HAeT O JoJre, KOTOPbIH BO3HHK paHee, H
O0GBEKTOM MNpaBONpeeMCTBA T[OCYZapCcTB sBJAsETCH
onpejefieHHe OKOHYaTeJbHOH CyAbObl JoJra mocJjen-
Hero tuna. B naHHOM caydyae npobJsieMa yxke pelieHa
CaMHM MpaBoONMpEeMCTBOM rocyaapcts. MH 3THM xo-
THM CKa3aTb He TO, UTO TAKOH A0JT He 3aTparuBaercs
NnpaBoONpeeMCTBOM rocyaapcTs, @ MPOCTO TO, YTO OH
HM Yyxe 6ojiee He 3aTparuBaercs.

12) ¥ rocynapcTBa-npenliecTBeHHHKA MOryT OHITh
npeanoJaraeMble A0JCH JHO0O B OTHOLIEHHH MOTEeH-
LUMaNLHOTO TOCyAapcTBa-npeeMHHKa, JHGO B OTHO-
IIeHHH TpeTbero rocyaapctea. M B Tom U B mpyrom
caydae peyb HIET O JOJrax, HemocpeACTBEHHO 3aTpa-
rHBaeMbIX MpaBoONpPeeMCTBOM FOCYAApCTB, C TeEM OTJH-
yHeM, YTO B CJydae JOJra rocygapcrBa-npelluiecT-
BEHHHKa B OTHOLUEHHH TrocydapcTBa-MpeeMHHKa
eJHHCTBEHHOH BO3MOXKHOCTBIO, KOTOPYIO MOXHO cebe
NpeaCTaBHTh, SIBJAAETCS Henepexonx J0ara, NoCKOAbKY
pelleHHe O ero nepexoje K rocylapcTBY-NpeeMHHKY,
ABAAIOIIEMYCST KPeAHTOpOM, OyaeT O3HauyaTh aHHY-
JHpOBaHHe HAH TMoralieHHe 3Toro gojra. KHHbIMH
¢710BaMu, B JaHHOM cCjydae Mepexoi AOJAra B JeHCT-
BHTEJNBHOCTH O3HauaeT, YTO OH He NepeXoaHT, TO
ecTb morawaercsl. B Jio6oM ciayyae OCHOBHHIM 00b-
€KTOM NpaBOMpeeMcTBa rOCYyAapcTB B OTHOLUEHHH
IOJTOBR fBAfieTCA OMpejeseHHe TOro, YTO MPOHCXO-
JMT C JoJraMd TroCyAapcTBa-nMpellliecTBeHHHKA H
TOJILKO ef0 OJHOTO; MOCKOJNBKY HCTOYHHKOM NpaBo-
npeeMcTBa TOCYAApCTB SBJSAETCS TEPPHUTOpPHAJbHOE
H3MeHeHHe, 3aTparHaaiollee rocyaapcTBo-npelect-
BEeHHHKa H TO/MbKO ero ofHoro. MlamMenenne paamepos
TEePPHTOPHAJBLHOH OPHCAHKUHK rocyaapcTsa-npen-
IIeCTBEHHHKA MOPOXAaeT mpobaeMy NpaBoCcyObeKT-
HOCTH, NPEeMCTBEHHOCTH, YMeHbIIEHHS HJH HCYes-
HOBEHHA TocyAapCTBa-NpeillleCTBEHHHKA H TaKHM
o6pasoM BbI3blBaeT H3MeHEHHe TePPHTOPHAJbHON
IOPHCAHKLMH rocylapcTBa-10/KHUKa. B nenom npo6-
Jema MpaBoONpeeMCTBa TOCYAapcTB B OTHOLIEHHH
JOJIFOB 3aK/II0YaeTCs B OTBeTe Ha BOMPOC, 3aTparH-
BaeT JH 3TO M3MEHEHHe — H eCJH Ja, TO KaKHM
o6pasoM — JOATH, COTJacoBaHHble YKa3aHHLIM TrO-
CylapCTBOM.

Hckaouenue 00a208 HeeocyodapcTsenHo20 opeaua

13) CyuwectByeT MHOrO BHI0B A0JT0B, XapaKrep Ko-
TOPBIX BaXXHO YTOUHHTb, YTOOHI JyYllle YACHUTb MOHS-
THE TroCydapCTBEHHHIX 10JroB. PaccMoTpeHHe pas-
JHUHLIX KaTeropHil LOJroB MOMOXET YSICHHTb 3TO
TMOHATHE.

Boo6ie rosopsi, B MpakTHKe rocyaapcts, cyle6-
HOM MpaKTHKe H IOPHAHYECKOH JHTepaType OTJIHYAIOT:

a) rocygapcTBeHHble IOJTH OT JOJTOB MeCTHBIX
OpraHoB BJIACTH;

b) of6lMe AOATH OT CHELHaJNbHBIX H JIOKaJH30-
BaHHBIX HOJITOB;

€) rocynapcTBEHHBIE JOJTH OT AOJrOB NMyOJHUHBIX
yupexKaeHHui, nyOJHUHBIX TNpeANpHATHA H APYTHX
nosiyrocylapcTBeHHbIX 06pa3oBaHHil;

d) nyGauuHble JOJTH OT YacTHbIX AOJTOB;
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€) (HHAHCOBbIE JOJTH OT aJMHHHCTPATHBHBIX JOJI-
roB;

f) mosuTHuYecKHe JOJTH OT KOMMEPUECKHX [OJITOB;
g) BHEIIHHH ACJAT OT BHYTPEHHETO A0Jra;

h) nmoroBopHble JOJATH OT [LOJrOB, HMEIOLIHX Je-
JUKTHOE HJH KBa3HAEJHKTHOE NMPOHCXOXAEHHE;

i) obecredeHHbIe AOJTH OT HeoOecleyeHHBIX;

j) rapaHTHpOBaHHble [OJTH OT HerapaHTHPOBaH-
HBIX;

k) rocyaapcrTBeHHble HOJTH OT APYTHX rocyaapcrt-
BEHHBIX JOJIFOB, H3BECTHBIX MOJA Ha3BaHHEM «OJHO3-
HbIX>» JOJIOB, BOEHHBIX JOJArOB HJIH A0JrOB nopa6o-
IeHHss U B GoJee o6lUeM CMBICJIE JOJrOB peXuUMa.

14) Tlpexae Bcero caeayeT NPOBOAHTb pasJHuHe
MeX1y rocyapCcTBeHHbIMH J0JTaMH H J10JTraMH MecT-
HbIX OpPraHOB BJACTH. DTH MOCJe[HHe COrJacyloTcs
He BJACTAMH HJH CJYKO6aMH, OTBETCTBEHHBIMH TMepes
LIEHTpaJIbHbIM TOCY1apCcTBOM, a OPraHoM, HMelOLHM
ny6aHuHBIH XapakTep, MOJHTHUECKHH XapakTep KOToO-
pOro HHOH, 4eM y rocyaapcTsa, H KOTOPbIH 3aHHMaeT
NOAYHHEHHOE MO OTHOIIEHHIO K [OCyHapCTBY M0JO-
»KeHue. BnacTb 3TOr0 oprana xapaktepuayercst orpa-
HHUEHHON TeppHTOpHAJbLHOH IOPHCIAHKLHEH, KoTopas
B JI0GOM cJyuae MO OXBaTy YCTYNaeT IOPHCAHKLHH
rocyaapcTBa. 3To MoXeT 6bITh (elepanbHoe o6paso-
BaHHe, NPOBHHILHA, «3eMJs», fleapTaMeHT, 0671acThb,
rpa¢cTBo, paioH, OKPYr, y4YacCTOK, KaHTOH, Topol
HJAH MYHHUHNQJHTET H T. A. MecTHble opraunbl BJacTH
MOTYT pacnoJararb onpejejeHHol GpHHAHCOBOMH aBTO-
HOMHeii, KOoTopasi MO3BOJsleT HM JeJaTb 3afiMbl OT
CBOEro cO6CTBEHHOro HMeHH. TeM He MeHee OHH OCTa-
I0TCS IOYHHEHHBIMH FOCYAapCTBY, He 6y yUuH YacThbio
CyBepeHHOH CTPYKTYpbl, KOTOpasi MpH3HaeTcs Cy6b-
€KTOM MexAYHapoaHoro ny6anuxoro npasa. Hmenno
NO3TOMY OlNpefieseHHe «MeCTHOH BJAacTH» OGBIYHO
ABJISIeTCS BONPOCOM BHYTpPeHHero ny6JaH4YHOro npasa,
a B MeXJAYHapOLHOM IpaBe HHKAaKOro ee onpeje-
JIEHHS1 He CYLIeCTBYeT.

15) TeM He MeHee IOPHCTHI-MEXKAYHapOIHHKH HHOTJA
NbITAlOTCA JaTh OnpejesieHHe TaKOro opraHa, Kak
«KoMMyHa». [ToBogOM aJsi 3TOro, B YaCTHOCTH, IO-
cayxunaa cratbst 56 TlpaBuj, npunoxenHoix K Kou-
BEHUHH O 3aKOHaX H oO6bluasix BOWHB Ha 3emJe,
noanucannoil B Taare 18 okrta6ps 1907 roaa 203
H cocTaBJieHHOH no o6pa3uy [aarckod KOHBeHLHH
1899 rona. B 3T0# cTaTbe AenaeTcs NONbITKA CO31aTh
B cJyyae BOHHBI CHCTEMY 3alUUTH NyGJAHUHOH COGCT-
BEHHOCTH, BKJIOUasi COGCTBEHHOCThb, MpHHAalJeXa-
mylo MyHHuHnaaureraM (xkommynasm). Tlousithe
«KOMMYHBbI» B TO BpeMsl IPHBJIEKAJO BHHMaHHe yue-
Hblx 2%, B n060M ciayuae MeCTHasi BJacTb SBJSIETCS

203 J B. Scott, The Proceedings of the Hague Peace
Conferences, vol. 1 (New York, Oxford University Press,
1920), p. 623.

204 Q. Debbasch, L’occupation militaire — Pouvoirs re-
connus aux forces armées hors de leur territoire national
(Paris, Librairie générale de droit et de jurisprudence,
1962), pp. 29—30 and foot-notes 34—35.

TepPUTOPHAJbHbIM OPraHoM B paMKax nyGJHYHOTO
npaBa, HHbIM, 4eM rocypapctso. [loaru, koTopbie
OHa MOXKET COrjacoBaTh BC/AEACTBHE CBOeH (PHHAHCO-
BOH aBTOHOMHH, C IOpHAMYECKOH TOUKH 3DEHHS] He
SIBJSIIOTCH TOCYAApCTBEHHbIMH AOJTaMH H He IpH-
BOASIT K BO3HHKHOBEHHIO OTBETCTBEHHOCTH IJIsl TOCY-
JlapcTBa Kak pa3 BcJencTBHe 3Toi (PJMHAHCOBOH aBToO-
HOMHH.

16) Crporo roopsi, NpaBONpeeMCTBO roCy1apcTB He
JIOJIXKHO 3aTParuBaTh «JOKaJbHBIX» J0JrOB, MOCKOb-
KY OTBETCTBEHHOCTb 3a HHX KakK A0, TaK H Iocje
NpaBoONpeeMCTBA JEXKHT Ha OTAEJHBILEHCS TeppPHTO-
pun. Tak Kak OTBETCTBEHHOCTb 3a HHX HHKOrja He.
Jexasna Ha rocylapcTBe-npeillleCTBeKHHKe, OHa
HEe MOXeT NepeHTH K rocyAapcTBy-NpeeMHHKY. Tep-
PHTOPHAJIbHO YMeHbLIHBLUEECS] TOCYAAPCTBO HE MO-
XKeT nepelaTh roCcyaapcTBy, NMOJYYHBIUEMY TEPPHTO-
pHaJbHO€ MpHpallleHHe, OTBETCTBEHHOCTb, KOTOpas
Ha HeM He JIeXKHT W HHKOTJa He JexaJsa. B nanHom
cJyuyae OTCYTCTBYeT OOBEeKT NMpaBONpeeMcTBa rocy-
AapcTB, KOTOPbIH COCTOMT B 3aMeHe OJHOro Trocy-
napcrsa ApyruM. K coxaneHuio, Teopuss He jaer
JIOCTaTOUHO SICHOTO OTBeTa Ha 3TOT Bonpoc. B nmpaso-
BOJ IUTEpaType NMOYTH eIHHOAYIUHO NPH3HAETCS HOp-
Ma, COrJiaCHO KOTOPOH «JOKaJbHble» JOJTH JOJKHbI
nepexoAHThb K rocyiapcTBy-npeeMHHKy. [To cyecTBy
3TO, MOXeT ObiTb, H BepHO, HO C(OPMYJHPOBAHO
oueHb M10X0. Ecan coBeplieHHO TOYHO YCTaHOBJIEHO,
YTO peub HIET O JOKaJbHBIX JOJrax, A0JKHBIM o6pa-
30M OT/JEJNEHHbIX OT APYLHX [OJroB, TO TOrAa 3TH
Joard 6yayT [dOJraMH OTAeJHBLIEHCS TepPpPHTOPHH.
HecoMHeHHO, YTO OTBETCTBEHHOCTb 3a HHX He Gyler
JiexkaTb Ha rocyjaapcTBe-NpelIeCTBEHHHKe, Tep-
PHTOPHSI KOTOPOrO YMEHbLIHJAcb, H C 3TOH TOUKH
3peHHUs] YKa3aHHble aBTOPbI AeJaloT NPaBHJbHbIA BbI-
Boa. Ho otciopa eille coBceM He ciaelyeT, UYTO 3TH
JOJrH TNEepPexoAsaT K rocyaapcTBy-npeeMHHKy. OHH
OblJiM H OCTAIOTCS JOJraMH, OTBETCTBEHHOCTb 38 KO-
TOpblE JIEXKHT TOJIbKO Ha OTAEJNHBILEHCS TePPHTOPHH.
Omnako B OJHOM cJyuyae npaBONpeeMCTBAa Trocy-
JapcTB, @ MMEHHO B cJydyae HOBOrO He3aBHCHMOTIO
rocyjpapcrsa, ACJTH caMOH TepPpPHTOPHH, WJIH Tak
Ha3biBaeMble «JIOKaJbHble» (MO OTHOILEHHIO K Tep-
PHTOpHH, Haxojslllelica mojx ynpasJjeHHEM KOJIOHH-
aNbHOH Jep:KaBbl) JOJTH MePeXOAsiT K roCyaapCTBy-
NpeeMHHKY, NOCKOJbKY B 3TOM CJyuyae OT[eJHBLIAsA-
CA TEppHTOPHSI H TOCYJAapCTBO-NPEEMHHK SABJSIOTCSA
ONHHM H Te€M e CYOG'BbeKTOM.

[7) Opnako caeagyeT NpoBOAHTb CTPOroe pasjHuHe
MEXIY AOKAAbHbIMU 00A2AMU, TO €CThb HOJTaMH, CO-
rJaCOBAHHBIMH TePPHTOPHAJbLHOH BJACTblO, NMOLYH-
HEHHOH TOCydapcTBy, 3a KOTOpble OTJeJHBIIAACS
TEeDPHTOPHS HecjJa OTBETCTBEHHOCTb JO MpaBompe-
€MCTBa I'OCYyAapCTB H GyJeT €e HeCTH H MocJe NpaBo-
npeeMcTBa rocyaapcTs, H JOJTaMH, 332 KOTODble He-
CeT OTBETCTBEHHOCTb CaMO T'OCYJapCTBO H KOTOpHIE
craenansl JH60 Aas1 obilero 6J1aroCOCTOSIHHA BCeit
HauuH, JUGO0 HCKJIOUHTEJbHO B HHTEpecax OT/JEJHB-
Iefcs TEPPHTOPHH. B 3TOM — cyluecTBO TeopHuHu npa-
BONpeeMCTBa TOCYAapcTB, H BONPOC 3aKJKYaercs
B TOM, YTO NPOHCXOJHT C 3THMH JBYMSI KaTeropusMH
LOJTOB B C/yyae TipasonpeemcTsa rocyaapcers. Cpas-
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HeHHe O6IIHX [OJITOB H CHELHAJbHBIX HJH «JOKAaJH-
30BaHHbIX» JOJIIOB [O3BOJIMT MPOBECTH MEXAY HHMH
6oJiee yeTKOe pasjHuHe.

18) B npouisioM npoBoAHJIOCH Pa3JyHuHe MeXay «06-
LIHM JOJTOM», pacCMaTpHBaeMbiM B KauecTBe rocy-
NapCTBEHHOrO [0JIra, H perHOHAJbHBIMH HJIH JIOKaJb-
HBIMH JOJIFaMH, CAEJaHHBIMH, KaK 3TO OTMeuaJsoch
BhlllIe, NOJAYHHEHHOH TEPPHTOPHAJBHOH BJACTBIO, KO-
TOpasi ONHa HecCeT OTBETCTBEHHOCTb 3a JOJIIH 3TOH
KaTeropuu. B HacToslllee BpeMsl MOXHO TNpeAnoJo-
XHTb CYILEeCTBOBaHHEe ellle OJAHOH KaTeropHu Tak
Ha3bIBAEMBIX «CHEUHANBHBIX» HJIH «OTHOCHTEJbHBIX»
JIOJITOB, CIeJaHHBHX TOCyAapCTBOM-NpeJlleCTBEeHHH-
KOM HCKJIOUHTENBHO AJSI HYXXJ NAaHHOH TepPHTOPHH.
[TosTOMY cienyeT MPOBOAHTH YETKOE pa3JjiHuHe MeXAaY
JIOKaJIbHBIMH 10JraMH {KOTOpble He SIBJSIOTCA rocy-
NapCTBEHHEIMH J0JTaMH) M JIOKaJH30BAHHBIMH JOJI-
raMH (KOTOpble MOTYT ObITb TOCYJapCTBEHHBIMH 0J1-
ramH). KputepHem 1Js1 MPOBEAEHHSA 3TOrO pasJHuHsA
CJAYXKHT (aKT CcOracoBaHHA CAMHM TOCYyAapCTBOM
3aliMa, npeiHa3HAuYeHHOrO MJIS MECTHOro HCNoJb30-
BaHHs. MexayHapoaHasi NpakTHKa B oNpeleeH-
HOM CcTeMeHH MPH3HAET, YTO B OTHOLUEHHH JOKaJb-
HbIX AOJI'OB OTBETCTBEHHOCTb MOJHOCTBIO JIOXKHTCHA
Ha OTAEJNHBIIYIOCS TEPPUTOPHIO, @ FOCYLapCTBO-NpeN-
HIECTBEHHHK 3a HHX He HeceT HHKAKOH OTBETCTBEH-
HOCTH. 31ech NMPOCTO MOCTYMAalT COrJIAaCHO H3peue-
HHIO res transit sum suo onere.

19) ABTOpBI pa3s/iM4aOT HECKOJBKO KaTeropHil «Jo-
KaJbHbIX» JI0JIFOB, He BCeraa, OJHaKo, YeTKO OTJ/IHYasi
HX OT «JIOKaJH30BaHHbIX» joJaroB. llesecoo6pasno
naTb 6oJjiee TOYHBIH aHaau3. JIoKaabHBIA g04r ABASA-
eTcsl TNOHAAITHEM, KOTOpPOe HHOTAAa MOXeT KasaThCs
OTHOCHTeJbHBIM. Jlo TOro Kak 4acTb TeppUTOpHH
OTJeJIsieTCsA OT rocyAapcTBa, MOJTH paccMaTpHUBAIOT-
€5l B KauecTBe JIOKAJbHbIX, MOCKOJbKY OHH Pa3JIHUHLIM
06pa3oM cBsi3aHbl C 3TOH 4acTbio TeppuTopud. Op-
HaKO MOXeT 0Ka3aThCs, Y4TO OHH OJHOBPEMEHHO HMe-
IOT OMNpeJie/IeHHYIO CBSI3b C FTOCYAaPCTBOM, TEPPHTOPHSA
KOTOpOTro yMeHbliHJach. Heo6XOQHMO BbISICHHTB,
npeo6nafaeTr JH JOKaAbHBIA XapakTep Hnojra Haj
ero CBA3fIMH C TrOCYAapCTBOM-NpeNlIeCTBEHHHKOM.
3T0, MO CYLIECTBY, ABJASETCH BONPOCOM ONpefeieHHs
CTeNeHH CBSA3H.

20) B npexBapHTe/bHOM MOpPSIIKE MOXKHO MNpeaJo-
JKUTb CJEeAYIOllHe KPHTEPHH IJsl NPOBEIEHHs Das-
JHYHA MeXKJy JIOKaJH30BAHHBIM TOCYAAPCTBEHHBIM
JOJTOM H JIOKaJbHBIM JOJITOM:

a) KTO sBJAdeTCA HOJ>KHHKOM: MeCTHas BJAacCThb
HJH KOJIOHHA HJIH, OT HME€HH H 3a KaXJO0ro H3 HHX,
LEeHTpaJ/JbHOE NMPAaBHTEJLCTBO;

b) wWaanuHe PHHAHCOBOH ABTOHOMHH OTAEJNHBLUEH-
Cfl 4aCTH TePPHTCPHH H CTeneHb 3TOH aBTOHOMHH;

¢) npepHa3HaueHHe [OJra C TOYKH 3PEHHS ero uc-
Mo/1b30BAaHHA B OT/JEJHBIUEHCHA 4HaCTH TePPHTOPHH;

d) HanHyHe KOHKpeTHOoro obecnedyeHHs Ha 3TOH
YacTH TEPPHTOPHH.

XoTsa 3TH KpHTEPDHH HE ABJAIOTCA NOJHOCTLIO H abco-
JIIOTHO HaJeXHbIMH, KaxXAblfi H3 HHX MOXeT JAaTh

YaCTHYHBIH OTBET Ha BONPOC O TOM, CJelyeT JH
JaHHBIH 10T pacCMaTPHBATh B KauecTBe JOKaJbHOTO
JI0JIFA HJIH JIOKaJH30BaHHOI'O TOCYAAPCTBEHHOTO J0J1-
ra. DTH KPDHTEepHH MOKa3blBalOT, MOYeMy B MpaBOBOi
TEOPDHH HeT ONpeleJeHHOCTH B 3TOM Bomnpoce. He
BCEerja MpocTO YCTAaHOBHTb peasibHOCTb (hHHAHCOBOMH
ABTOHOMHH TEPPHTOPHAJBHOH BJIAaCTH, HHOH, HEXeJH
rocyaapcTBo, a TaKXe CTelMeHb ee aBTOHOMHH IO
OTHOLIEHHIO K rocyaapctsy. Kpome Toro, naxe xor-
la OTBETCTBEHHOCTh TOCYAApCTBa HE BbI3bIBAET COM-
HeHHH (OpPYTrHMH CJOBaMH, KOTJa YCTaHOBJEH ro-
CyAapCTBEHHBIl XapaKTep A0Jra), He BCerga MOXKHO
TOYHO ONpefleJHTh Ha3HaueHHe KaXXIOTO KOHKPETHO-
ro safiMa B MOMEHT ero 3aK/MIOueHHs, MeCTO, [Ae
npeanoJiaraeTcsl MPOU3BECTH COOTBETCTBYIOLHE pac-
XOMbl, a TaK)Ke HACKOJbKO NMPOH3BENEeHHbIE PACXOJbl
JIeACTBHTEJBHO CJYXAT HHTepecaM OTAeJuBuieficA
TEePPHTOPHH.

21) TIpaBocyGbeKTHOCTb NOJKHHKaA SBJAETCS elle
MeHee omnpejeseHHbIM KpuTepHeM. Ecan mecTHas tep-
pUTOpHaJbHas BJacTb caMa corJacoBasa JoJr, TO
HUMelOTCSl BeCcKHe OCHOBAHHSA . MpeanoJaratb, 4TO
3TO — JioKaJabHuil poar. ocynapcTBo 3zech He 3a-
TparuBaeTcsi, H OT TOro, YTO OHO CTAHET rOCyAapcCT-
BOM-Tpe/lIeCTBEHHHKOM, MOJIOXKEHHE HHCKOJBLKO He
usmenutcs. CJeloBaTesbHO, TOCYAapCTBO-NpeeMHHK
TakKe He GyneT 3aTparvBartbcsl. 3Aecb OTCYTCTBYeT
o6bekT mnpaBompeeMcTBa rocyaapcts. Ecau poar
COrJacoBaH lEeHTpaJbHbIM NPaBHTEJbCTBOM, HO fIB-
HO OT HMEHH OTAeJHUBHIEHCS MeCTHOH BJACTH, OH
IOPHAHYECKH SIBJASIETCH TOCYLApPCTBEHHBIM [JOJITOM.
Ero MoXHO onpenesuTh KakK A0KAAU30BAHHbLE 20CY-
dapcreennsili 0ose, NMOCKOJbKY TOCYNapCTBO Mpel-
Ha3HauaeT NoJlyyeHHble B pe3yJbTraTe 3afiMa cpeact-
Ba /5 onpeleJeHHOH 4yaCcTH TeppHTOpHH. Ecau oH
6blJ COr/iacoBaH LEHTPaJbHLIM NMPABHTEJNLCTBOM OT
HMeHH KOJIOHHH, TNOJIOXKeHHe TeOPEeTHYECKH NOJXKHO
0OCTaBaTbCH TEM XKe.

22) ®duHaHcoBas aBTOHOMHS OTJEJHUBIUEACHA YacTH
TePPUTOPHH SBJASIETCH APYTHM MMOJIE3HBIM KPHTEpHEM,
XOTSl MCNOJb30BaTh €ro Ha NpPaKTHKE MOXET O0Ka-
3aThCcA TPyAHbHIM. JloAr Hesb3sl paccMaTpHBaTh Kak
JOKaJbHBIH, €CAH 4acTb TEPPHTOPHH, K KOTOPO#H OH
OTHOCHTCH, He o6JlafiaeT HEKOTOPOi «cTeneHbIO» (H-
HancoBod aBToHOMHM. O3HauaeT JM 3TO, 4TO MNpo-
BHHIUHA HJIH KOJIOHHSl JOJXHa OblTb He3aBHCHMOM
B ¢HHaHCOBOM oOTHoweHHH? HMaH e pgocraTouHo,
yTO6Bl HX G10JKeT 6bla OTAeJieH OT o61ero 6o1KeTa
rocyaapcTBa-npeallecTseHHuka? Y nanee, pocrarou-
HO JIM TOro, 4TOGbl JOAT Obl OTJHUYHMBIM, APYTHMH
CJOBaMH, ONpeJeJHMBIM B CHJY TOTO, YTO OH BKJIO-
yeH B G6lofKeT caMoil OTAeaMBLIeHCH TEePPUTOPHH?
Kak, nanpumep, paccMaTpHBaThb MOKpbIBaeMble 3a
cyeT 3aiiMa «CyBepeHHblE PACXO/bl», KOTOpbE LEeHT-
paJjbHOe MpaBHTEJbLCTBO TpebyeT BKJIOYHTH B 6iod-
}eT KOJIOHMM W KOTOpble HamnpaB/eHBl Ha co3faHue
noceJieHHH BBIXOAUEB H3 METPONOJIHH WJH Ha nojas-
JeHHe [BHXXEHHSl 3a He3aBHCHMOCTb 205? Bkiwoue-

205 BosyukaeT Inpo6JjeMa <«OAHO3HHX» [OJrOB, [OJIrOB
peXHMa, BOEHHHX JOJrOB H [0JroB mnopaGouleHHs; CM.
NYyHKTH 41—43 3TOro KOMMEHTApHsA, HHXe.



56 Hokaan Komuccum MexayHapoaHoro npasa o pabore ee rpuauarh nepsoft ceccHu

HHe J0Jra B MeCTHBIH OGI0IKET TePPHTOPHH, CTaBllee
BO3MOXHBIM Gsarofapsi ee (PHHAHCOBOH aBTOHOMHH,
fIBJSIeTC HeJOCTATOYHBbIM [Asl TOrO, YTOGH CKPHITh
rocyiapCTBeHHBIH XapakTep HOJrOB, COrJiacoBaHHBIX
IJ1Sl TIOKPBITHA 3THX pacXojo0B.

23) TpeTuit KpuTepuil, a HMeHHO MNpelHa3HaueHHe
H (baKTHYeCKoe HCNOJb30BaHHe cleJlaHHOro AoJra,
caM no ceGe He MOXKeT JaTh KO K NPOBEAEHHIO
pasjuudsi MeXAy JOKaJbHBIMH HOJraMH (Herocy-
JapCTBEHHBIMH) H «JIOKAJH30BaHHBIMH» (rocyaapct-
BeHHBIMH) gRoJsramH. LleHTpasbHOEe NpaBHTENbCTBO,
JefcTBYl OT CBOEro HMeHH, TOHUHO TaK JXe, KaK 3TO
BCerja JaenaeT TNPOBHHLHA, MOXeT NpeAHa3HAauHTb
CAeJaHHblH HM OOJr AJSi MECTHOTO HCNOJBb30BaHHA.
310 6yneT rocyaapcTBeHHbIH 10T, NpefHasHayeHHblH
IJ151 KOHKPeTHOH TeppHTOPHH. KpHTepui npeaHasHa-
YeHHS JOJIKEeH COUETaThCs ¢ APYTHMH, /151 TOTO YTOGBI
MOXHO 6bIJIO ONpeNeNHTb, SIBAAETCS JH HOJAT rocy-
LapCTBEHHBIM HJH HeT. [IpyruMH cJ0BaMH, MOHATHE
«JOKaJbHOTO» H0JTa, KaK H IMOHATHE «JIO0KaJH30BaH-
HOrO» J0JIra, COAepPXHT MPe3yMNUHIO (GaKTHUECKOro
HCNOJIb30BaHHA 3aiiMa Ha COOTBETCTBYIOLleH TeppH-
TOpHH. DTa npesyMnuHsa MoxeT OblTb GoJsiee HIH
MeHee KaTeropHuHo#. [TosToMy Heo6XoAHMO ompefe-
JHTh CTeNneHb CBSI3H, HCXOASl H3 KOTOPOH MOXHO
FOBOPHTH O TpEe3yMNUHH HCMOJb30BaHHA 1oJra Ha
COOTBETCTBYIOLLEH TeppHTOPHH. [las okabHBEIX H0J-
roB, CHAEJaHHbIX MOAYHHEHHOH TeppPHTOPHAJLHON
BAACTbIO, Npe3yMILUHs, BIOJNHe eCTecTBeHHO, GyleT
BeCbMa KaTeropHuYHOM: KOMMYHa HJH ropoj JeJjaer
3aeM, Kak npaBuJo, AJs ce6s, a He AJfA mepesayH
noJlydeHHBIX CPelCTB ApyroMy ropoay. Uro Kacaet-
Csl -JIOKAJH30BAHHBIX AOJrOB, CHEJaHHBIX LEeHTpasb-
HbIM NPaBHTEJbLCTBOM C HAMePeHHeM ClellHaJbHO HC-
NoJb30BaTh HX HA KaKOH-TO YacTH TePPHTOPHH, mpe-
3YMNLHS, COBEPILUEHHO OYeBHAHO, 6yAeT MeHee CHJIb-
HO#.

24) B uensix yrayGieHHsi aHaJH3a MOXHO CUHTATh,
4TO ¢ 3TOii TpeTbeHl TOUKH 3pPEHHA B CJydae JIOKaJH-
30BaHHOTO FOCYAAaPCTBEHHOTO J0ra CYLecTBYIOT TPH
nocjefoBaTe/bHBIX 3Tana. Bo-mepBhix, HeOGXOLHMO,
4yTOo6bl TOCYAApPCTBO BBHIAEJNHIO COOTBETCTBYIOLLHE
CpeiCTBa Ha HYXAbl JaHHON TepPPHTOPHH (NMPHHLHN
BblJeJIEHUS] HJIH NpefHa3HayeHHs). Bo-BTOpHIX, He-
06x0aHMO, uTOGBl TOCYAApPCTBO (QaKTHUECKH HCMNOJb-
30BaJjio MOJyYeHHble B pe3yJabTaTe 3Toro AoJra cpe-
CTBa Ha COQOTBETCTBYIOLLEH TeppHTOpHH (KpHTepuil
(aKTH4eCKOro HCTONb30BaHHA) . B-TpeTbHX, 3TH cpel-
CTBa AOJIXHBI PacXoAoBaThCsl Ha 6Jaro U B HHTepe-
cax paccMaTpHBaeMoll TePPHTOPHH (KpPHUTepHH 3aHH-
TePeCOBAHHOCTH WJH BbIroAbl TeppHTOpuii). MiMeHHO
TakHM 06pa3oM MOXKHO GHLJIO Gbl H36exXaTh 3JI0yNoT-
pe6JeHHl LeHTpaJbHOrO NMPAaBHTENbCTBA H HA crpa-
BeJ/IHBOH H yIOBJETBOPHTeJbHOH OCHOBE pelUHTb
Takue NpoGieMsbl, KaK, HalpHMep, npobJeMbl JOJroB
pexuMa, HoJroB nopa6oileHHs U T. 1.

25) JOonoJHHTENbHBIM 3JIeMEHTOM OlIeHKH fIBJSAETCSA
BO3MOXXHOe HaJiHuHe ofecneyeHHs WJH rapaHTHil B
OTHOILIEHHH ROJrOB. JTO nocaeaHud kpurepui. Hoar
MOXeT ObiTh obecneueH, B YACTHOCTH, HeIABHXHMOMH
COGCTBEHHOCTBIO HAH HCKANbHBIMH pecypcaMH, MpH-

yeM Kak MNepBasi, TaKk H BTOpble MOTYT HAXOAHTBCH
JH6O Ha BCeil TEPPHTOPHH TOCYAapCTBa-MpeauIecT-
BeHHHKA, JIH60 TOJbKO Ha OTJeAHBLIeHCcS YacTH, UTO
MOXeT AaTh AONOJIHHTEJNbHEIE AaHHEIE O TOM, SIBJSAET-
CAl JIM JO/T rocyAapcTBeHHBIM HJH HeT. OQHAKO NpH
HCMOJIb3OBAHHH AAHHOTO KPHTEPHA B 3THX LeJaAX
HEOGXOAHMO TPOSIBJAATb OCTOPOKHOCTBL, MOCKOJBKY
H LEHTpaJbHOe MPAaBHTEJbCTBO H MPOBHHLHSA MOTYT
npenoCTaBHThL ofecneyeHHe TAKOro xapakTepa A/
CBOHX COGCTBEHHBIX JOJIFOB.

26) Korza ¢ noctaTouHOi oOnpefesieHHOCTLIO YCTa-
HOBJIEHO, YTO AAHHBIH LOJT SBJSETCA FOCYLapCTBEeH-
HbBIM JOJIFOM, OCTaeTcsi ONMpefesUTb — H 3TO SIBJfA-
eTCcsl TNpeaMeTOM TMpaBoNpeeMCTBa roCydapcTB B
OTHOLUEHHH NOJArOoB — KOHeuHylo cyabby moara. Or-
BEeTCTBEHHOCTb 38 Hero He 00s3aTeslbHO HeceT ro-
cyzapcTBo-npeeMHHK. Hanpumep, B caiyyae rocynap-
CTBEHHOro no0Jra, obecrneyeHHOro COGCTBEHHOCTDIO,
npHHalJexaulef OTAeNHBLIEHCS TEPPHTOPHH, OTHIOAb
He OYeBHAHO, YTO 3aeM Obll CAeJaH B MOJb3Y pac-
cMaTpHBaeMoil TeppHTOPHH. [ocynapcTBo-npeaiect-
BEeHHHK, BO3MOXHO, He o6sanajo KakoH-nu6o Apy-
rofl co6CTBEHHOCTBbIO, CMOCOGHON BBHICTYNaTh B POJH
oGecrnieueHus. Ilostomy 6b10 Gbl HecnpabelJHBBHIM
nepeknagniBaTh 6peMsi TaKOro A0Jra Ha rocyaapcr-
BO-TIPEEMHHKA JIHIIb B CHJIY TOTO (bakTa, uYTO TeppH-
TOPHS, KOTOpas K HeMy NMpPHCOeAHHHJACh, HMesAa He-
cyacTbe ObITb €IMHCTBEHHOH UacTblo, CMOCOOHOH
CJYXKHTb o6ecneuenyeM. B jio60M cayuae 3nech peub
HIET O TOCyAapCTBEHHOM joJre (a He O JIOKaJbHOM
nojre), KOTOPHIA JIeXKMT Ha TrocyAapcTBe-NpelLlecT-
BeHHHKe. B cayuae gosroB, o6ecneyeHHbIX MeCTHBIMH
¢dbuCKaNbHLIMH pecypcaMH, NPe3yMILHA CTaHOBHTCS
cuabHee. [IpH TakoM oGecrnieyeHHH, KOTOpOe BO3MOX-
HO B J1060#l yacTH TePPHTOPHH rocyAapcTBa-Mpen-
liecTBeHHHKa (ec/H He CYHTaTh OCOGLIX JOXOMAOB),
CBfI3b C OTJEJHBLIEHCA YacCTblO TEPPHTOPHH MpPHOG-
peTaeT KoHKpeTHbIi xapaktep. OnHaKo 3jech, Kak
H B cJayyae J0JroB, ofeclleyeHHbIX HeABHXKHMOH c0b-
CTBEHHOCTBIO, MOXKET HMETb MeCTO KaK rocyAapCcTBeH-
HbI JOJT, TaK H JIOKAaJbHBIH NOJT, MOCKOJBKY Kak
rocylapcTBO, TaK H NMPOBHHLUHS MOryT o6GecneudBarh
CBOH COOGCTBEHHBle NOJTH MECTHbIMH (PHCKAJbHBIMH
pecypcami.

27) B nokname «AccounauuH MeXAYHapOAHOTO
npaBa» nyGJHUYHBle HOJTH MOAPA3[eNAIOTCA Ha TPH
KaTeropHu:

a) Hayuowanssneui Jdose: «HauuoHanbHbiit moar,
TO e€CThb JOJIT, NOKa3aHHbli B 06LIHX HJOXOAHLIX cueTax
LEeHTPaJbHOro NpaBHTEJNbCTBA H He CBA3AHHBIA C
KaKoH-1H60 KOHKPETHOH TeppHTOPHEH HJIH C KAKHMH-
JIH60 KOHKDPETHBIMH aKTHBaMH»;

b) Jlokaabubili Qose: «JlokajbHble HOJTH, TO €CTb
JOJTH, clesiaHHble JHOO LeHTpaJbHEIM TNpaBHTEb-
CTBOM AJSl HCIOJb30BAHHSI B KOHKPETHBIX TEPPHTO-
pHAX, JU60 CaMHMH KOHKPETHbIMH TEePPHTOPHFAMH>;

¢) Jlokaauzosaunsii gose: «JlokanusoBaHHble J10J-
TH, TO ecTb AOJTH, CAeJaHHble LEeHTPaJbHLIM MOpa-
BHUTE/NbCTBOM HJH KOHKDETHBIMH MECTHBIMH TpaBH-
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TeJbCTBAMH B CBSI3H C pacXodaMHM Ha KOHKpeTHble
NPOEKTHl B KOHKPETHBIX TEPPHTOPHAX» 205,

28) O6oGuias BhbILIECKA3aHHOE, MOXHO YKa3arTh,
4YTO 0KaAbHbUE Joae — 3TO HOJT: a) KOTOpHl co-
riacoBaH TeppHTOpHaNLHOH BJAacTblo, 3aHHMaloLlel
NMOJYHHEHHOE MO OTHOLUEHHIO K TroCyaapcTBY TNOJO-
JKeHHe, b) B LeJIsIX ero HCIOJb30BAHHS 3TOH BJACTLIO
Ha CBoell TEPPHTOPHH, €) NOJb3YIOILEHCH OnpejeseH-
HoH ¢HHaHCOBOH aBTOHOMHeH, d) B pesyiabrare
4yero 3TOT JOJT MOXHO HAeHTHdHUHpoBaTb. Kpome
TOTO, A0KAAU308AHHLIL JoA2 — 3TO 20CydapcTaeH-
HbLll don2, KOTOPHI KOHKPETHO HCMOJb3yeTcsl Tocy-
JapCTBOM Ha omNpeleseHHOH uyacTH TeppHTOpHH. Kak
NPaBHJIO, TOCY1apCTBEHHbIE AOJTH — 3TO He «JIOKaJH-
30BaHHble JNOJTH», MO3TOMY, KOTAAa OHH TaKOBLIMH
SIBAAIOTCA, 3TO OGCTOATENLCTBO, MO-BUAHMMOMY, cJae-
JlyeT OoTMe4aTb. 3TO H3JIHIUIHE B cJydyae JIOKaJbHBIX
JOJITOB, TOCKOJIbKY BCE€ OHH SIBJSIIOTCS «JIOKaJH30-
BaHHLIMH» B TOM CMbIC/€, YTO OHH HaXOAATCA H
HCNOJb3YIOTCA B AAHHON TeppHUTOpHH. JOAr Hasbl-
BAIOT «JIOKAJH30BaHHBIM» B TeX cJydasix, KOTia peub
HAET O TOCYAapCTBEHHOM JOJTe, «NOMelleHHOM» Ha
reorpauueckd orpaHHdeHHol TtepputopHH. Kopoue
roBOpsl, €C/JIH BCe JIOKaJbHble NOJTH SIBJASIOTCS 1O
onpejesieHHIO JIOKAJH30BAHHBIMH, TO TOCYJapCTBeH-
Hble JOJITH, KaK TNpaBHJ0, TAKOBbIMH He SIBJSIOTCSH:
KOrla Xe 3TO CJydyaeTcsi, TO 3TO CJeAyeT ChnelHasb-
HO oTMeuaTb, 4ToObl ObIJIO SICHO, YTO MBI HMeeM
Jeslo UMEHHO C TakHM cJjyuaeM.

29) Hacrosimias yacTb OrpaHHYHBaEeTCA H3yueHHeM
rocyaapCTBeHHBIX A0JI'OB, HCKJIOYas JOJTH, KOTopble
MOTYT GHITH ClieJaHbl MPeNPHATHAMH HJH yupeie-
HHSIMH, UMelOIUMMH ny6GauuHblil xapakrep. B mpa-
BOBBIX CHCTEMax HEKOTOPBIX TOCYAapCTB YyacTo GulBa-
eT TPYIHO NMPOBECTH pa3/iHuHe MeX1y rocyAapCTBOM
H ero nyGJHYHbLIMH TNPeANpPHATHAMH. A Koraa 3To
yaaercs, TO elile Gosjee TPYAHO He CUMTATb TOCY-
JapCcTBEHHBIMH [IOJTH, CleJlaHHble NMyGJHYHBIM npej-
NpUATHEM, B KOTOpPOM CaMO TrOCydapcTBO: HMeeT
t¢uHancoBoe yuacTHe. [Ipexae Bcero BO3HHKaeT
npobJjema omnpejefseHHss NYOGJHUHOTO NPeANPHATHSA
Win ny6aHuHoro yupexzaenus 207. 3tH o6pa3sosa-

206 International Law Association, Report of the Fifty-
fourth Conference, held at The Hague, 23rd — 29 th August,
1970 (London, 1971), p. 108.

207 31y pBa BbpaxeHHs GyayT ynoTpe6basTeCsi Kak
pPaBHO3HAaYyHbE, HECMOTPSl Ha TO, YTO B HEKOTOPHIX BHYTpH-
rocynapCTBEHHBX MPABOBBX CHCTEMax HX NMpaBOBble PeXHMbI
MOTYT OTAH4aThesi APYr oT apyra. Bo ¢panuysckoM H He-
MELKOM ajMHHHCTpaTHBHOM npaBe «établissement public»
unn  «Offentliche Anstalt» oramuyaor ot «entreprise
publique» uau «6ffentliche Unternehmung». Aurnocakcon-
CKOe TpaBO M JAPYrHe CBsSI3aHHBlE C HHM CHCTEMH €1Ba JH
NpoBOAAT Kakoe-THGO pa3adyHe Mexay <public corporati-
on», «enterprise», «undertaking> u «public underta-
king» wuam «public utility undertaking» (npeanpusthe
ny6auuHoro mnoan3oBanust). Hcenmanuw HMeoT «institutos
piiblicos», naTHHOamepHKaHub — «autarquias», noprty-
raneub — «estabelecimentos publicos» uam «fiscaliass,
uTaabanunn — «enti  pubblici», «imprese  pubbliche»,
<aziende autonome» u 1. A. Cm. W. Friedmann, The Public
Corporation: A Comparative Symposium, Univesity of To-
ronto School of Law, Comparative Law Series, vol, I
(London, Stevens, 1954).

Cwm. takxke Exezodnux.., 1973 20d, tom II, cTp. 66—70 u

HHSL OTJHUYHBI OT rocypapcTsa, o6aanaldT cobCTBEH-
HOH npaBoCyGbeKTHOCTBIO H, KakK NMpaBHJIO, omnpele-
JieHHo#1 ¢uHaHCOBO#l aBTOHOMHeEiH, TNOAYHHSIOTCS
npaBoBOMY sui generis ny6JHYHOTO MpaBa, 3aHHMa-
I0TCS 3KOHOMHUYECKOH [AefiTeJIbHOCTbIO HJIH obecne-
YHBAIOT JEATENbHOCTb NMYyGJHYHBIX cAyXG6 H HMeoT
ny6/JHYHBIA XapaKTep HJIH SIBASIIOTCA OOILLeCTBEHHO
nose3HsIMH. CrenHadpHBIl AOKJaguHK MO BOMNPOCY
06 OTBETCTBEHHOCTH TOCYAApCTB OMNpejesHJ HX KakK
«0611ecTBEHHbIE 3aBelieHHS] H JPYyrHe o6luecTBEHHblE
yupesk/[eHHsi, KOoTopble 06,alaloT NpaBOCYGLEKT-
HOCTbIO H aBTOHOMHeEH B ynpaB/JeHHH H aJMHHHCTpa-
IIHH H 06513aHHOCTb KOTOPbIX COCTOHT B TOM, UTOGHI
obecnedyHBaTh JAaHHBIH BHI OOGCAYXHBaHUS HJIH Bbl-
NOJIHATD onpejeseHHble GyHKIHHy 298, [1pu paceMoT-
pennn Mexaynapoaunim Cyaom nena, kacarnouwiezo-
ca HekoTopeix 3atimog Hopeezuu, mnpencraBuTenb
¢$hpaHlLly3CKOTO NpaBHTENbCTBA 3asiBHJ, UTO

...BO BHYTPEHHEM MpaBe... CO3JlaHHe O6LIeCTBEHHHX yUpex-
JeHHH BbI3biBaeTCst HEOOXONHMOCTHIO B JeleHTPaJH3allHH:
MOXEeT OKa3aTbCsl HeOOXOAHMbIM MNpPeNOCTaBHTL ONpefeNeH-
HYI0 CTeNeHb HE3aBHCHMOCTH HEKOTOPbIM YYDeXAEHHSIM HJH
opraHaM JaH60 no MOTHBam OIOJKETHOro xapakrtepa, JHGo
B CHJAY LleJiH, KOTOPYIO OHH Mpec/eAyIoT, HaNpHMep, OKa3aHHe
MOMOILH HJIH Pa3BHTHE KyJbTypbl. 3Ta He3aBHCHMOCTbL OCYy-
LEeCTBAAETCA NMyTeM NPEAOCTaBJeHHA BO BHYTpPEHHEM MNpaBe
IOpHAHYECKOA npaBocyGbeKTHOCTH 209,

30) B cBoeM npoekTe ctatefi 06 OTBETCTBEHHOCTH
rocyiapcts KomuccHsi yperyaupoBasia BONpOC o
TOM, MOXET JH, C TOYKH 3PEHHS MeKAYyHapoAHOi
OTBETCTBEHHOCTH TOCYAapcTB, AOJAT NYGJHYHOTO
yupexKAeHHs paCCMaTPHBATbLCA KaK rocy/1apCTBeHHbIH
poJar. OnHako B NJaHe NMPaBONpeeMCTBa roCyAapcTB
COBepIUEeHHO OUeBHHO, YTO OTBET Ha BONPOC, SIBJISET-
CAl J¥ AOJT TaKOTO OpraHa rocyJaapCTBEHHbIM JAO0J-
TOM, MOXeT ObITb TOJbLKO OTpPHULaTeNbHBIM. Takum
06pa3oM, KaTeropHsi AOJTOB NYOJHUHBIX Yydpexie-
HUH 6yAeT HCKAUeHa H3 cdepbl HAcTOsILEeH 4acTH,

72—73, nokyment AJ/CN.4/267,
32—34.

MexayHapoaube cyAeGHrle OPTaHBl CTOJNKHYAHCb ¢ HeoO-
XOAHMOCTbIO AaTb onpenejeHHe myOGJNHYUHBIX YUYpeXAeHHH, B
YaCTHOCTH:

a) B ap6urpaxuom pemenuu Beiixmana [Case of German
reparations: Arbitral award concerning the interpretation
of article 260 of the Treaty of Versailles (arbitrator
F. W. N. Beichmann), publication of the Reparation Com-
mission, annex 2145a (Paris, 1924) and United Nations,
Reports of Arbitral Awards, vol. 1 (op. cit.), pp. 453 et seq.];

b) B pewenun Tpu6ynana Opraunsauuxn OGbeAHHEHHBIX
Hauunii B Jlupun [Case of the institutions, companies and
associations mentioned in article 5 of the agreement conclu-
ded on 28 June 1951 between the United Kingdom and Ita-
lian Governments concerning the disposal of certain Italian
property in Libya: decision of 27 June 1955 [United Nations,
Reports of Arbitral Awards, vol. XI1 (op. cit.), pp. .390
et seq]; u

¢) B pewenHHn [locTostHHOH mnajaTel MeXAYHapoaHOro
npaBoCylHs MO AeJy O BEHFepCKOM NYGJHYHOM yHHBEPCHTETE
ot 15 nekaGps 1933 ropa [Appeal from a Judgement of
the Hungaro/Czechoslovak Mixed Arbitral Tribunal), (op.
cit.), pp. 236 et seq.].

208 Egcezodnuk.., 1971 20d, tom 1l (yacTb nepsas),
cTp. 302, npoxymeHt A/CN.4/246 n Add.1-—3, nysktr 163.

9 J.C.J. Pleadings, Certain Norwegian Loans (1955),
vol. II, p. 72.

4yacTb yeTBE€pPTas, CTaTbH
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TOUHO TaK e, KaK M KaTeropusi A0JroB MOAUYHHEH-
HbIX TEPPHTOPHAJLHBLIX OPraHoB BJIACTH, HECMOTPS
Ha MyOJHUHBIH XapaKTep Kak TeX, TaK H JpYrHX,
Onnoro ny6JHYHOrO XapakTtepa elle HeAOCTaTOUHO
JJIsi TOTO, 4TOOLI JOAT CTaJj rFocyAapCTBeHHbIM 10J-
rOM, KaK 3TO BbISICHHTCS HHXKe NDH pPacCMOTPEHHH
Lpyrofl KaTeropvH HOJITOB.

31) TlpenwectByOlIHe NYHKTHl MOKa3blBaKwT, UTO
ny6JHUHBLIN XapakTep AoJjra siBasieTcs abCcoJIOTHO
HeOGXOAHMMBIM, HO COBEpLIEHHO HEeJ0CTAaTOYHbIM AJA
TOro, uTo6bl 3TOT [OJT MOXHO OblIO CYHTATh rO-
cyaapcTBeHHbIM goaroM. «Ily6auuHbIM AOJrOM» Ha-
3bIBAOT 06s3aTefbCTBO, B3ATOE Ha cebs nyO6/aHUHOMN
BJIACThblO, B OT/IHYHE OT YAaCTHOH OpraHH3auHH HJIH
yacTHoro Juula. OgHaKo TO, uUTO [OJT Ha3blBaloT
«nyGJIHUHBIM», HE N03BOJIsIeT 6oJee NMoJIHbBIM 06pasoM
onpeAesuTh «MyOJHUHYIO» BJAcTb, KOTOpas ero co-
rJaacoBaJja, TaK 4YTo 3Ta BJacTb MOxeT ObITb H ro-
Cy1apcTBOM, U TMOJUHHEHHOH eMy TeppPHTODHAaJbHOH
BJACTbIO, H NMyGJHUHBIM yuperKieHHeM HJH obpaso-
BaHHEM, OTJHUHLIM OT rocyaapctsa. CaefoBaTeNbHO,
TEPMHH «Ny6JAHYHBIH A0AT» (B OTJIHUHE OT YACTHOrO
JoJra) He oueHb XOpOLIO NMOMOraeT HAEHTH(HHLH-
poBaTh rOCyAapCTBeHHBIH AOJAT. DTOT TePMHH SBJA-
eTCsl CJIHUIKOM IUHDOKMM H OXBaThbiBaeT He TOJIbKO
rocyfapcTBeHHble JOJITH, KOTOpbie SIBJSIOTCSA Ipe-
METOM H3y4eHHsl B JaHHOH 4YacCTH, HO TaKXe H
JOATH ApYyrux nybauuHbiXx oO6pa3oBaHHH Kak Tep-
PHTOpPHAJBHOTO, TaK H HHOTO Xapakrepa.

32) PuHaHCOBbLIE NOJTH CBA3aHbl C MOHATHEM Kpe-
auTa. AIMHHHCTpaTHBHbIE OJITH, HAPOTHB, aBTOMa-
THYECKH BBITEKAOT H3 JefATeNIbHOCTH NyO6JHUHBIX
c1yXK6 H He CBAA3aHbl C KaKHM-1H60 (HHAHCHPOBAa-
HHEM MJH HHBeCTHUHSIMH. B nokname Accounauuu
MEeXyHapOAHOTO MpaBa NPHBOJHTCS HECKOJbKO cJe-
AYIOLHX mpuMepoB 210: onpedesneHHble pacxXoAbl Cy-
LIeCTBYIOLLLHX DaHee ClyxK6 rocyaapcTsa; AOJTIOBble
TpeGOBaHHSA, BbITEKalOLIHe H3 pelleHHH My6JaHUHBIX
BJacTei; NOJTOBble TPeGOBAHHA B OTHOLIEHHH rocy-
AapCcTBeHHbBIX NYGJHYHBIX yupeXXAeHUH HJIH KoMma-
HHH, TpHHaAAJEXaUlHX TocylapcTBy; CyOCHAHH Ha
CTPOHTEJLCTBO, BbllaBaeMble roCy1apCTBOM; XK aJjoBa-
Hbe H BO3HArpaKJAeHHe IPa’KAaHCKHX CayXxallHx 2L
B 1o BpeMsa Kak (QHHaHCOBble AOJTH MOTYT ObiThb
MyGJHUYHBIMH  HJAH YaCTHBIMH, aJAMHHHCTpPaTHBHblE
JLOJTH MOTYT ObITb TOJIbKO MyOJHYHBIMH.

33) Urto KkacaeTcsi MOJHTHYECKHX MAOJIOB H KOM-
MepUeCKHX J0JroB, TO, €CJH KOMMepuecKHe JOJTH
MOryT ObITb KaK FOCyAapCTBEHHbIMH AOJraMH, Tak
H J0JraMH MECTHbIX OPraHoB BJIACTH HJH Ny6JiHu-
HbIX yYpeXJeHHH WJH YacTHBIMH AOJraMH, TO IO-
JIHTHYECKHe JOJITH Bcerja fIBJASIOTCA rOCyAapCTBeH-
HbIMH Joaramu. [lo MHeHHIO OAHOTrO aBTOpa, TEPMHH
«TOJIMTHYECKHE JOJITH» O3HauaeT

...TaKHe J0JTH, B OTHOWIEHHH KOTOpHLIX rocyaapcTBO Gblno
06bABAEHO HIH npH3Hano ce6s1 AONXKHHKOM NO OTHOWEHUIO
’

210 International Law Association, op. cit., pp. 118—121.

211 CMm. Materials on Succession of States (op. cit.)
pp. 114—115 (Poldermans v. State of the Netherlands:
judgement of 8 December 1955).

K dpyeomy eocydapcTsy B pe3dyabTaTe noAuTudeckux coboi-
tud. HauGonee yacThiM caydyaeMm sBAseTCA cayyall aodara,
BO3/1araeMoro Ha mnoGeXaeHHOe rocylapcTBo MHPHBIM [10ro-
BOPOM (penapaudH, KOHTPHOyuHH H T. A.). TodHO Tak xe

BOEHHbIH 3aeM, npenocrasns{emuﬁ OJHHM TOCYRAapCTBOM
Apyromy, MPHBOAHUT K BO3HHKHOBEHHIO MOJIHTHYECKOro
ponara 212,

SToT XKe aBTOp [A00aBJSIET, UYTO <NOAUTUHECKUL

JOJT — 3TO JOJIT, KOTOPBIl He CYLIeCTBYET HHaue Kak
menOy npasuTeNsCcTe8amu, mMexoy o0HuUM 20cydapcr-
som u Opyeum. Kpeduropom seasercsa eocydapcrso,
u Odeburopom toxce ssaserca eocydapcrso. [Ipouc-
xomOenue 371020 Goaea He uepaer 60a6wiol poau,
6yde T0 3aem uau KOHTPpubyyua» 213, TloNHTHUECKHM
J0JITaM, KOTOpble CO3[aKT MeXAYy KpPeauTOpOM H
JOJKHHKOM MeXTrocyaapcTBeHHble OTHOLIEHHS, aBTOP
NPOTHBONOCTABJAsET KOMMepPUeCKHe [OJrH, KOTOphie
«MpeJCcTaBAAT CO60H AOJTrH, BO3HHKAWOLIHe B pe-
3yJbTaTe 3afiMa, COrJ1acOBAaHHOTO TOCYAapCTBOM Y
YACTHOIX UCTOYHUKO8 — GAHKHPOB HJH  4YaCTHBIX
JHL» 214,

34) Accounauus MeXAyHapoAHOro mpaBa pasJjuua-
eT J0JrH no UX (opMe, uelH H CTATyCy KpeaHTOpa:

3aliMbel MOTYT NPEAOCTABAATHCH:

a) KpelHTOpaMH, SBJAUHMHCS HaCTHBIMH JIHLLAMH, NyTeM
HHIANBHAYAJbHBIX KOHTDAKTOB C MpPaBHTENAbLCTBOM,

b) 4yacTHHIMM HHBECTHTOPaMH, KOTODHIE NOKYNaloT o6JHra-
LHH BHYTpPeHHero 3aifiMa, To ecTb OOGJAHrallHH, KOTOpble C
caMoro Hadafna He NpegHa3Ha4aloOTCA AJA MOKYNKH HHOCTPAH-
HbIMH HHBECTHTOPaMH...;

€) 4acTHBIMM HHBECTHTOpAaMH, KOTOpHE MOKYNaloT «MeX1y-
HapoAHble» O6GJHralHH, TO €cTb OOJHrauHH 3aliMOB, BbiNy-
LIeHHBIX MeXAYHapOIHbBIM PBIHKOM CCyA H NpeAHa3HauyeHHbIX
AN TpPHBJAEYEHHS KanuTaJjJa H3 HHOCTPaHHBIX TOCYLApCTB;

d) HHOCTPAHHLIMH NPaBHTEJAbCTBAMHK AJST O6WHX uenefl B
dopMe KOHKpDETHOro N0roBOpa O KpeJHTe;

€) MHOCTDAHHBLIMH MNPaBHTEJbCTBAMH [JS1 ONpedejeHHbIX
uenefi B ¢opMe KOHKpeTHOro AOrosopa o 3ailime;

J) MexaynapoaHbiMH opraHHzauuaMu 215,

35) Paanuuyne Mexay BHELIHHM JOJTOM H BHYTpEH-
HHM JOJNTOM OGBIUHO CYILECTBYET TOJbKO B OTHOLle-
HHH eocydapcTeenuslx 004208, XOTSl TEOPETHYECKH
€ro MOXXHO yCMaTpHBATh H B cjydae APYrHX myGiuy-
HbIX JOJITOB H JAaXe YacTHbIX JOJTOB. BHyTpeHHHH
JOJT — 3TO JOJT, NMPH KOTOPOM KpeAHTOpPaMH SsiBJs-
I0TCA rpakjaHe rocygapcTBa-A0JxHHKaA 26, Toraa
KaK BHEIIHWH AOJT BKJOYaeT BCe AOJTH, COrJaco-
BaHHble TOCyl1apCTBOM B APYFHX rocyaapcTBax HJH
Ke y APYTHX HHOCTPAHHBIX, IOPHAHYECKHX HJAH ¢H-
3HYECKHX JIHLL.

36) Hoar, uMerolHi OeNHKTHBIH XapakTep, BO3HHK-
LIHHA BCJELCTBHEe NPOTHBONMPABHbLIX NeHCTBHH, coBep-
LIeHHbIX TOCYyAapCTBOM-NPeAlIeCTBEHHHKOM, CTaBHT

212 (G, Jéze, «Les défaillances d’Etats, Recueil des cours..,
1935-111 (Paris, Sirey, 1936), vol. 53, p. 383.

213 [pid., pp. 383—384.

M Ibid., p. 383.

215 International Law Association, op. cit., p. 106.

216 Cm. D. Bardonnet, La succession d’Etats @ Mada-
gascar — succession au droit conventionnel et aux droits
patrimoniaux (Paris, Libraire générale de droit et de
jurisprudence, 1970), pp. 271 and 276.
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ocobble mpobJaeMbl MpaBonpeeMcTBd. PellleHHe 3THX
npobseM peryJjHpyeTcs MpexKjae BCEro MpHHUHIAMH,
KacaloulMMHCs MeXKAYHapoAHOX OTBETCTBEHHOCTH
rocynapcts 217,

37) XoTsi BCe OOJTH, KAaKOBbl Gbl OHH HH OBbLIH —
yacTHble, NyGJHUHblE HJIH TOCYAApPCTBEHHbIe,— MOTYT
HMeTb KaKoe-To obecneyeHHe HJAH TCapaHTHIO HJH
He HMeTb HX, HacTosillas yacTb 6yneT MOCBAILLEHA
HCKJIOUHTEJIBHO TOCYAApCTBeHHBIM HpogaraM. B sroit
CBfI3H MOHATHe obeclNeyeHHOro A0Jra HMeeT HCKJIo-
uMTeJLHO BaKHOe 3HaueHHe. 3jecb caeayeT pasJjiH-
yaTh ABa cayuas. Bo-mepBbiX, MOryr OblTb AOJIH
rocyiapcTBa, CrelHaJbHO obecrneueHHble ONpeaeneH-
HBIMH HAJIOTOBBIMH CDeICTBaMH, HalpHMep, MOXeT
6bITh pelweHo HJH [OrOBOPEHO, UTO MNOCTYIJEHHS
OT omnpejeJieHHbIX BHAOB HAJOroB GYAYT BhIAEJEHbI
B KayecTBe ofecrnedeHHs [OCYNapCTBEHHOrO JoJra.
Bo-BTOpbIX, BO3MOXKEH cJaydail, Koraa rocyaapcTBeH-
Hble JOJITH MMEIOT ClelHaJbHoe ofecneyeHHe B BHIE
KOHKpPeTHOH COGCTBEHHOCTH, HAaNpHUMep, rOCYAapCcTBo,
cleJaBllee 3aeM, TakK CKa3aTb, 3aKjJajblBaeT Te HJH
HHble HallHOHAJIbHble AKTHBHI.

38) OG6si3aTeNbCTBO TOCyAapcTBa MOXeT ObIThb He
TOJIKO Pe3yJbTaToOM 3aiiMa, cAeNaHHOTO HM CaMHuM,
HO TakXe rapaHTHH, [pelOoCTaBJeHHOH 3THM
rocyaapcTBOM B OTHOLIEHHH J0OJra KaKoro-JjH-
60 Apyroro MAOJXKHHKA, IMPHYEM 3TOT MOCAeIHHH
MoxeT ObITb KaK rocyjapcTBOM, TaK H MOAYHHEH-
HOH TEpPPHTOPHAJLHOH BJACTbIO, NyOJHUYHBIM yupeX-
JeHHeM HAH yacTHbIM JuuoM. Ilpu npegocraBneHHH
3afiMa 3aBHCHMOH TeppHTOpHH MeXaAyHapoAHbIH
6aHK uacto Tpe6yeT rapaHTHH OT ynpaBJsiiollel
nepxabbl. Takum oOpa3oM, Koraa yKasaHHas Tep-
PHTOpHS NoOJyyaeT He3aBHCHMOCTb, 3a ymJaaTy O0J-
ra IOpHIHYECKH OTBETCTBEHHbI JBa rocyaapcrsa 218,
OpHako H3yyeHHe CTATHCTHKH 3aHMOB, MpepoOCTaB-
asembix MBPP, nokasbiBaeT, uTO HpaBONpeeMCTBO
rocyJapcTB He H3MeHAeT MOJIOXKeHHs!, CYllecTBOBaB-
1ero paHee. 3aBHCHMas TePPHTOPHsI, KOTOpas MoMay-
yaeT He3aBHCHMOCTb, OCTAETCS [J1aBHbIM JOJXKHHKOM,
a OblBLIAs YNpaBJsAKOWIAA JAep:KaBa — rapaHTOM.
EnuHCTBEHHOE OTJHYHE, He HMelolllee NMPHHUHNHAMb-
HOrO 3HaueHHA AJAA CyAb6Gbl A0Jra, 3akJouaercs
B TOM, YTO 3aBHCHMAas TePPUTOPHSA H3MeHHJa [pa-
BOBOH CTaTyC H CTajla He3aBHCHMbIM TOCY1apCTBOM.

39) Paaaunuune, KoTopoe cieiyeT 3Aech NPOBOAHTD,
CJYXKHT He TOJbKO AJISi pa3rpaHHueHHs ABYyX B3aHM-
HO JOMOJHAIINX KOHUEMUHH, HO H AJ5 NOoAYepPKHBa-

27 fpid.,  p. 305. ABTop ccuinaerca (ctp. 270) Ha paGory
A. B. Keith, The Theory of State Succession — with Special
Reference to English and Colonial Law (London, Waterlow,
1907), pp. 58 ef seq.n0 Bonpocy O MpaBOnpeeMcTBe rocy-
LapCTB B OTHOIIEHHH NOJTOB ILeJIHKTHOl‘O HJIH KBa3HIeJHKT-
Horo xapakrepa. CMm. Taxxke ILA, op. cit., p. 122 (appendix C,
«Debts of the Belgian Congo» Brussels Court, of Appeal,
Bougnet et Hock v. Belgium, judgement of 4 December
1963).

218 G, R. Delaume, Legal Aspects of International Len-
ding and Economic Development Financing (Dobbs Ferry,
N. Y., Oceana, 1967), p. 321; K. Zemanek, «State succession
after decolonization», Recueil des cours.., 1965-111 (Leyden,
Sijthoff, 1965), vol. {116, pp. 259—260.

HHA OTJHYHH MeXAY LeJbiM pAAOM TepMHHOB, HC-
NMoJb3yeMbIX Ha pa3JHuYHbIX ypoBHAX. HHorma nas
6osbuled TOYHOCTH MOXKHO TMBITAaThCS IMPOBOIHThL
pasjuuue MexAY rOCYNapCTBEHHBIMH JAOJTaMH H

«40JraMi pexxXHma», MOCKOJIbKY TIOCJ€AHHEe, Kak
YKa3blBa€T HX Ha3BaHHe, MNpeACTaBJAIOT coboii
AoJry, cAe/iaHHbie [OJHTHUECKHM DEXHMOM HJH

NpaBHTEJbCTBOM, HMEIOILHM OMpeJeJeHHYIO MOJHTH-
yecKylo cTpyKrypy. OnoHako Ageso 3lechb He B TOM,
6blJI0 JIH paccMaTpUBaeMoe [pPaBHTEJbCTBO 3aMeHe-
HO Ha TOH )Xe TEPPHTOPHH APYTHM NPaBHTENbCTBOM
¢ MHOH NOJUTHYECKO# opHeHTaUuueH, TaK KakK B 3TOM
caydae HMmega Obl MeCTO NpoCTas CMeHa MpaBH-
TeJbCTB, MPH KOTOPOH AOJTH peXHMa MOTYT ObITh
JeHOHCHpOoBaHbl. HampoTus, 3aecb HaeT peub O
npaBonpeeMcTBE TrOCyAapcTB, APYTHMH CJOBaMH,
BOMPOC 3aKJYAETCA B TOM, NEPEXOAAT JH DPEXKHM-
Hble [OJIH rocylapcTBa-npeillecTBEHHHKA K TOCy-
NapcTBYy-npeeMHHKY. [las Heseli HacTosiwero uccJe-
JOBaHHA JOJIH peXHMa cJelyeT paccMaTpHBaTh
KaK rocynapcrTBeHHble aoard. IIpaBo npaponpeem-
CTBa rOoCyaapCTB He paccMaTpHBAeT NpaBHTeNbCTBA
HJH KakKHe-JH60 APYrHe OpraHbl rocynapcTBa, OHO
paccmaTpHBaeT JIHWb TOCYLapcTBa KaK TaKoOBLIE,
TouyHO TakXXe, KaK MeXXAYHapOAHO-NPOTHBONpPaBHHeE
JlefiHHA, COBEpLICHHbIE MPaBHTENbLCTBOM, BJEKYT 3a
co60H OTBETCTBEHHOCTb TOCYAAPCTB, HOJTH peXxHMa,
JPYTHMH CJIOBAMH, MAOJTH, COMJIaCOBAHHLIE MpaBH-
TeJbCTBOM, SIBJAIOTCH TOCYAAapPCTBEHHBIMH [OJITaMH.

40) Ilo MHeHHIO OZHOrO aBTOpa, MOA AOJCaMH pe-
XKHMa cJenyeT NMOHHMATb

LOJFH, COrJacoBaHHble PacyjeHEeHHBM rOCYLapcTBOM B KpaT-
KOCPOUYHBIX HHTEpPECaX KOHKPETHOTrO MOJHTHYECKOrO PeXHMa
H 3TOT TEPMHH B MHpHOE BpeMs MOXeT BKaw4aTh doazu
nopaboujenusn, CneuHanbHO COTJIAacOBAHHEIE € UeJbI0 KOJO-
HH3adlUuHH HJOH ﬂpHCOeﬂ.HHeHHﬂ )J.aHHOH Teppm‘oFuu a B ne-
PHOIL BOEHHOro KOH(JIHKTa — goeHHble doazu ?

3T0 — 0HO H3 npUMeHeHHH GoJsee OOLIEH TeOpHH
«OJHO3HBIX» [0JroB, KoTtopas OydeT paccMOTpeHa
B HHXKeCJeAyIOLIHX MyHKTaXx.

Bonpoc 06 «oduosnbix doacaxs

41) B cBoem aeBaToM gokaane ?2° CreudasbHbli
JIOKJaAuHK BKJIOUHJ [JaBy, o3arjabJjeHHylo «Hemne-
PEXOAHMOCTb OHHO3HBIX A0JAroB». B 3TOl rsase B
MepByl0 oyepelb paccMaTpHBaeTcsl BONPOC ompeje-
JIEHHS «OQHO3HBIX 104roB». CreuHaNbHbIH NOKJal-
YHK, CpeAd [poyero, HanoMHHaeT o pa6orax, B
KOTOPBHIX YNOMHHAIOTC «BOEHHbI€ JNOJTH» HJIH «10J-
ru nopa6olueHHs» 221, a Takxke 0 pab6oTax, B KOTOPbIX
YIIOMHHAIOTCS «no.nru pexxumays 42, Jlas onpenese-

219 C, Rousseau, Droit international public (Paris, Sirey,
1977), vol. III, p. 458.

220" Excezodnuk., 1977 200, tom I
ctp. 53, nokyment A/CN.4/301 u Add.l.

221 CwM., Hanpumep, Sdnchez de Bustamante y Sirvén,
op. cit., pp. 293—294 u P. Fauchille, Traité de droit inter-
national public, 8th ed. of Manuel de droit international
public, ed H. Bonfils (Paris, Rousseau, 1922), vol. 1
(part I), p. 352.

CM Hanpumep, G. Jéze, Cours de science des finan-

ces et de législation fmanctere frangaise, 6th ed (Paris,
Giard, 1922), vol. 1 (part I), pp. 302—305, 327.

(yactb nepmas),
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HHUA «OJHO3HBIX AOJITOB» OH MPELJIOKHJ CTaTblO C,
KOTOpas IJacHT:

«Crarea C. Onpedesenue 00uo3nbix 004208

Ilas uedefi HacTOSIHX CTaTed <«OJAHO3HbIE JOJTH» O3HA-
4aloT:

a) Jmo6ue JOATH, COFJIAcOBaHHbIe FOCYAapCTBOM-NPEAIIECT-
BEHHHKOM AJSi LOCTH)KEHHsl LeJjel, NMPOTHBOPeYaUIHX OCHOB-
HHM HHTepecaM TFoCylapCcTBa-NpeeMHHKAa HJH MepeaaHHOM
TEpPPHTOPHH;

b) mo6He [OJATH, COrjacOBaHHHE TroOCyRapcTBOM-Npen-
IIeCTBEHHHKOM B LeJfX H B OTHOIUEGHHH O6bEKTa, KOTOpHE He
COOTBETCTBYIOT MEXAYHapOAHOMY MNpaBy, H B YaCTHOCTH
NPHHUHNAM MEXIYHAaDOAHOTO NpaBa, YCTaHOBJEHHHM B
Yecrase Oprannsannn O6neannenHux Haumi».

42) Bo-BTOpbIX, B 3TOH rJaBe paccMaTpHBaercsi
onpeseJ/enue Cyip6bul OAHO3HBIX Hoaros. Cneunasb-
_HbIH [OKJAJYHK paccMoTpes MPAKTHKY TOCYAapcTB
B OTHOIIGHHH «BOEHHbIX [OJIOB», BKJIOYas Pl
c/yyaeB Hermepexoja TaKHX JOJFOB K FOCyAapcTBy-
npeeMHHKY 2%, a TakXe cjyyaH WX Mepexoaa 224,
OH Take NPHBOAHT CJyYyaH rocylapCTBeHHOH npak-
THKH, KacalollHecsi Nepexoja HJH Henepexoaa K
rocyaapcTBY-NPeeMHHKY «JOJros mnopaGolle-
HUA» 225, JloKAaguuK MpemJIONHI HHXKecelyoLlyio
cTatbhio D, Kacawollyiocsi HenepexoAHMOCTH OLHO3-
HBIX JOJITOB:

223 B pokJane, CpelH npouero, YNOMHHAIOTCH HHXecae-
LYIOLLHE NPHMEpPH: CTaTh 24 THAB3HTCKOro A0roBOpa MEXALy
®pannueii u Mpyccned [cm. E. H. Feilchenfeld, Public Debts
and State Succession (New York, Macmillan, 1931), p. 91];
annekcHs CoeanneHnwM KopoaesctsoM Tpasncsaans (IOxHo-
Appukanckas Pecny6anka) (ibid., pp. 380—396, cp. J. de
Louter, Le droit international public positif (Oxford, Uni-
versity Press, 1920), vol. I, p. 229); MupHue 10rosopH,
3aKJIO4YeHHHE TNOocje MNepBofi H BTOPOA MHPOBHIX BOMAH, B
yacTHOCTH cTaTbsl 254 Bepcaabckoro norosopa [British
and Foreign State Papers, 1919, vol. CXII (London,
H. M. Stationery Office, 1922); pp. 124—125]; cratba 203
Cen-YXepmencxoro  poroeopa  (ibid., pp. 405—407);
crarbs 141 Heftuckoro norosopa (ibid., p. 821); cratba 186
TpHaHOHCKOTO JLOTOBOpa vol. CXIII, pp. 556—568);
cratbs 50 Jlorosopa, noanucannoro B Jlosanue (League of
Nations, Trealy Series, vol. XXVIII, pp. 41 and 43);
u npunoxenne X H XIV Mupnoro morosopa c Hranuei
(United Nations, Treaty Series, vol. 49, pp. 209 and 225).

224 Hanpumep, Horosop Mexay lIseunedi u Ilpyccueit
1720 rona (cm. Feilchenfeld, op. cit., p. 75, foot-note 6);
o6benunenne Hranum (ibid., p. 269); H nepexoa Ha Henpo-
LONXKNTEeNbHOE Bpems K Yexoc/JoBaKHH HEKOTOPHX IOJTOB
ABctpo-Benrprn (cM. O’Connell; op. cit.,, pp. 420—421).

225 CpeuHallbHHA AOKJAafuHK ynoMmsHya [lorosop mexay
Ucnauneit n Boausneii 1847 rona (cM. nyHkT 11 KommeHTa-
pusa kK cratbe 20, HHXe); Bompoc 00 HCNAHCKHX [0Jrax B
orHomennn Ky6u B pamkax ITapuxckoro Aorosopa Mexay
Hcnannefi 1 Coepunennnmu Llltatramu Amepuku 1898 rona
(cm. Feilchenfeld, op. cit., pp. 337—342; cp. Rousseau,
op. cit., p. 459); crates 255 Bepcanbckoro poroBopa (ans
cnpaBoK cM. cHocky 223, Bumme) H «OTBeT COIO3HHKOB H
NpPHCOeIHHHBIUHXCA AepKaB B CBA3H ¢ KosoHH3auned [Toabun
Tepmanueit» [British and Foreign State Papers, 1919,
vol. CXII (London, H. M. Stationery Office, 1922), p. 290];
BONpPoOC O HUAEPNAHACKHX Aoarax B oTHoweHHH HHnoneawu
B paMmkax KoHdepeHunn 3a xpyrawm crosoM 1949 roma n
nocaenyioumuii otkas Hunonesnn B 1956 roay (cM. myHKTH
16—19 kommeHTapHsl K craTbe 20, HHXe); H Bonpoc o ¢paH-
Ly3cKHX Roarax B A/KHpe (cM. NyHKT 36 KOMMEHTapHs K
cratbe 20, HHXe).

«Craress D. Henepexodumocre 00uosnbix 0oazos

[3a ucknoueHHeM cayuasi o6beAHHEHHS] TOCYAApCTB], OAHO3-
Hble JOATH, COT/acOBaHHHE TOCY.ZapCTBOM-NpeIIeCTBEHHHKOM,
He MOTYT MEePeXOJHTb K rocyJlapCTBY-NPeeMHHKY».

43) Komuccus, o6eyaue craten C w D, npusnana
BaXXHOCTb Mpo6jeM, CBAA3AHHBIX C BOMPOCOM 06
«0JHO3HBIX poaraxs. OpHako BHauaje oOHAa [pH-
JlepXKHBasacb MHEHHS, YTO HOPMbI, BbIpaboTaHHble
IJIST Ka)<A0ro THNA [paBONpeeMcTBa TOCYAapCTB,
BIIOJIHE CMOTYT peryJHpoBaTh NMpo6JieMbl, CBI3aHHbIE
C 3THM BONPOCOM, H CAEJNAlOT HeHYXXHOH pa3pa6oT-
Ky ofLIMX MNOJOXEHHH Mo AaHHOMY Bompocy. 3a-
Bepllias MepBoe 4TeHHe HacTosied yactd, KoMHc-
CHSl elle pa3 MOATBEPAHJA 3TO MepBOHAauyajJbHOE
MHeHHe.

Onpedesenue eocydapcrgennoeo doaca

44) YuuTbiBas NpHBeJeHHblE Bblllle COOGpaXKeHHs,
KoMuccusa npuHsana TekKet cratbd 16, B KoTOpoO#t
COIePKHUTCS ONpejiesieHHe ToCyAapcTBEHHOro A0Jra
Aasi uesedl crared, codepxawuxcsa B yactd Il
npoekTa. YNOMHHAHHe B TEKCTe «CTaTel HacTosillel
YaCTH» COOTBETCTBYeT peNaKiHH BCero IpoeKTa, H
B YaCTHOCTH (OpPMYJHPOBKE COOTBETCTBYIOLLEr® MO-
aoxendua uyactd II, a uMmeHHo ctarbn 5. B Tekcre
cratbd 16 cpenana ccellka Ha «dHHaHCcOBoe 006f-
3aTeJNbCTBO».., C TeM 4TOObl YTOYHHTb, 4YTO yKas3aH-
Hbll JOJT HMeeT AeHeXHbIH acrnekT, H 3To (HHaH-
coBoe 00513aTesIbCTBO pa3bHBaeTcss Ha ABe KaTero-
pHH. K oHO# H3 HHX OTHOCHTCs Jio60e puHaHCOBOE
06513aTeIbCTBO FOCYAapCTBa «B OTHOIUEHHH APYroro
rocyaapcTBa, MeXAYHApPOLHOH OpraHH3aulMH HJH
J1060ro HHOro cy6bekra MeXAYHapoIHOro mnpasa»
(nodnynkT a), KOTOpOE MOXHO OXapaKTepH30BaTb
KakK MexJayHapoaHoe ¢HHaHCOBOe 06s13aTenabcTBo. Ko
BTOpPOH KaTeropHH OTHOCHTCA «J1060e HHOe MPHHS-
TO€ TrocylapcTsoM (HHaHCOBoe 0653aTeNbCTBO»
(nodnynkr b), KOTOpOE HOJIKHO BKIIOYATHL rocypap-
CTBEHHble [OJTH, TNpefoCTaBJeHHble KPeIHTOpaMH,
He SBJASIOLMMHCA CyObEeKTaMH MeXAYHapoJAHOro
npa.a.

45) Komuccusi npuHsina cratbio 16, HecmoTpsi Ha
OTrOBOPKH B OTHOLUEHHH MOANYHKTa b, BbIpa){eHHble
HEKOTOPLIMH YJleHaMH, MO MHEHHIO KOTOpBbIX «TroCy-
IapCTBeHHble JOJTH» JOJNXHBl OrpaHHUHBATbLCS (H-
HaHCOBBLIMH 006513aTeJILCTBAMH, BO3HHKAIOIIHMH TOJb-
KO Ha memOynapodHom YyposHe. DBoJsee Toro, mno
MHEHHIO HEKOTOpBIX useHoB KoMHCCHH, MOAMYHKT b
He JOJXKEH paclpoCTPaHATHCH «HH HA Kakoe HHOoe
¢uHaHcoBOe 00513aTesqbCTBO rOCyJapcTBa», ecJiH
B KayecTBe KpeIUTOpa BLICTYNAeT YacTHOe JIHUO —
rpaxXJlaHHH rocynapcTBa-npenlIeCTBEHHHKA, SIBJSIO-
ierocsi JOJXKHHKOM, HE3aBHCHMO OT TOro, siBJsier-
csl JIH 3TO JIHUO HOPHAHYECKHM HJH (H3HUECKHM.
Hanpotus, apyrue uneHbl BHICTYyMalH B MOALEPKKY
MOANYHKTa b BBHAY GOJIbLIOrO 06beMa H 3HAYEHHs
KpeOUTOB, MpefOCTaBAsieMbIX B HacTosilllee BpeMs
rocyaapcTBaM H3 HHOCTPAHHbIX YaCTHBIX HCTOYHHKOB,
Bbicka3biBajloCh MHeHHE, UYTO H3bSITHE TMOAMYHKTa
b MoxeT mnpHBeCTH K OrpPaHHYEHHIO HCTOYHHKOB
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KpPEeIHTOB, OTKPHITHIX AJS rocyaapCcTB H MeXAYyHapol-
HbIX OpraHudsauuii, 4TO B CBOIO Ouepelb HaHeceT
ylep6 HHTepecaM MeXIyHapoLHOro coo6LIecTBa
B 1EJOM, H B YaCTHOCTH HHTepecaM pa3BHBalO-
ILIMXCS CTPaH, KOTOPblE HCNBITHIBAIOT OCTPYIO MOTpel-
HOCTb BO BHelIHeM (HHAHCHPOBAHHH /Sl CBOHX
nporpaMM pasBHTHSI H O6oJiee OTKDHITHIA JoCTyN
KOTOPBIX K pbIHKaM YaCTHOro Kamutaja sBJseT-
csl mpeaMeToM oGCyxKAeHHs1 Ha nmeperoBopax «Cesep-
IOr> no 3koHOMHuecKHM Bompocam 226,

Cmames 17. O6s3ameascmea 20cyoapcmsa-
npeemMRuUKaG 8 OMHOUERUR nepex00sUWnx
K HeMy 20Cy0apCmBennbix 004208

TlpaBonpeeMcTBO rocypapctTs BJaeuer 3a cobo#
npexkpaueHHe 06513aTe]bLCTB rocyaapcTBa-npeaiecT-
BeHHHKA H BO3HHKHOBEHHe 00A3aTeJbCTB rocyaap-
CTBa-NpeeMHHKA B OTHOIIEHHH TrOCYJAPCTBEHHBIX
J0ITOB, KOTOpLie MEPEXOAsiT K rocyaapcTBy-npeeM-
HHKY B COOTBETCTBHH € NOJIOKEHHAMH CTaTel HACTON-
meH YactH.

Kommenrapuii

1) B cratee 6 (IlpaBa rocymapcTBa-npeeMHHKa Ha
NepexoAsillyl0 K HeMY TOCYAapCTBEHHYIO cOGCTBEH-
HOCTb) H3JjlaraeTcsi HOpMa, MoATBepKAaiollas ABO¥-
CTBeHHble IOPHAHYECKHE MNOCJeICTBHA NpPaBONpeeM-
CTBAa roCyAapcTB AJs COOTBETCTBYIOLIHX INpaB ro-
cylapcTBa-npejllileCTBEHHHKA H ToCyZapcTBa-npeeM-
HHKA B OTHOLUEHHH TOCYAapCcTBEHHOH COGCTBEHHOCTH,
nepexofsilell OoT MepBOro KO BTOPOMY, NMPHBOAALLHE
K TNpeKpallleHHI0 INpaB rocylapcTBa-NpeaLlecTBeH-
HHKAa Ha YKa3aHHYI0 COGCTBEHHOCTb H OJHOBpEMEH-
HOMY BO3HHKHOBEHHIO NIPaB rocyJapcTBa-NpeeMHHKa
Ha 3Ty co6ctBeHHOCTb. B crarbe 17 comep-
KHTCSl NMapaJjJejbHasi HOpMa OTHOCHTeJbHO 06s3a-
TeJbCTB rocylapcTBa-NpellliecTBEHHHKA M rocynap-
CTBa-NpeeMHHKa B OTHOILEHHH TOCYAapCTBEHHBIX
Jl0JITOB, KOTOPhIE MePEeXOAAT K ToCyAapCTBY-NpeeMHH-
KY B COOTBETCTBHH C N0JIOXKeHHsiMH cTareii yactH III.

2) Cuenyer moguepKHyTb, YTO 3Ta HOpMa MPHMeHS-
€TCsl TOJIbKO K TOCYAapCTBEHHBIM [OJraM, KOTOpbLIe
JefdCTBHTEIbHO NMEePeXOAST K rOCyAapCTBY-Npee MHHKY
«B COOTBETCTBHH C MMOJIOXKEHHAMH cTaTeHd HaCTOsLLeH
yacTu». Oco60 BaXHbIM cpelH 3THX TNOJOXKeHHH
saBasieTcd crathd 18, monoausiowas cratbio 17.H
rapaHTHpyiollasi npaBa KpelHTOPOB.

_ Cmames 18. ITocaedcmeusn nepexoda
20cY0apcmBennbix 004208 04 KPeOumopos

1. TlpaBonpeeMcTBO rocyaapcTB KaK TAKOBOE He
_ 3aTparHBaeT npaB H 0053aTeNbCTB KPEAHTOPOB.

.2, Cornamenne MeXAy roCyaapCTBOM-TIPejlIecT-
BEHHHKOM H roCylapCTBOM-IIPEEMHHKOM MWJIH, B 3a-

226 KoungepeHuusi 10 MeXAYHaPONHOMY 3KOHOMHYECKOMY
coTpyaHHYecTBY, OTKpmBwWasca B [Ilapuxe B nekaGpe
1975 rona.

BHCHMOCTH OT CJy4as, MeXJAy rocyaapcrsaMH-npe-
€MHHKaMH OTHOCHTEJbLHO TM€PeXoia COOTBETCTBYIO-
Uefi YaCTH HWIH COOTBETCTBYIOULMX yacTeil rocyaap-
CTBEHHBIX JIOrOB TOCyAapCTBa-nNpeAllecTBEHHHKA
He MOXET MPHBOAHTHCA TOCYAapCTBOM-NpeALIecT-
BEHHHKOM HJIH rOCYyAapCTBOM-NpeeMHHKOM HJH, B 3a-
BHCHMOCTH OT cJiyuasi, FOCYyAapCTBaMH-PeeMHHKAMH
NPOTHB TPETbEro rOCYAAPCTBA HJH MEXAYHAPOAHOIH
OpPraHH3alHH, NPeAbABASIOMHX AOATOBLE TpPeGoBa-
HHfl, 32 HCKJIOUEHHEM TeX cJyuaeB, KOTAa:

a) NOCJEACTBHA 3TOr0 COrJAALIEHHS HAXOAATCH B
COOTBETCTBHH C [APYTHMH MOAJEXALlHMH NPHMeHe-
HHIO NPAaBHJAMH CTATEeH HACTOSAIEH YacTH HAH

b) 3TO TpeTbe rocyaapcTBO HAH 3Ta MEKAYHAPOA-
Has OPraHH3auHsi COraCHAOCH/COTrJACHAACH C STHM
COrlallleHHEM,

Kommenrapuil

1) B uactu Il (TFocynapcTBeHHasi cOGCTBEHHOCTD)
HacTosillero mnpoekta crared KoMuccusa npuusna
HOPMY, T. €. cTarbio 9 AJA 3alUHTB COGCTBEHHOCTH
TpPeThero rocynapcrsa OT JI06GbiX «HapyLUeHHH»,
KOTOpPblE MOTYT CTaTh PE3YJbTaTOM TEPPHTOPHANb-
HBIX U3MEHEHHA B XONe NMpaBoNpeeMcTBa rocynapCTB.
Ecav  paBath  y3koe TOJKOBaHHE MpPHBENEHHOH
cTaThd 9, TO MOXKHO yTBEPXKJaTb, YTO OHA KacaeT-
Csl TOJIBKQ MaTepHaJbHOH COGCTBEHHOCTH — 3eMellb-
HbHIX BJafgeHHH M 3JaHHH, KOHCYJbCTR H, BO3MOXHO,
GaHKOBCKHX BKJaJ0B, MECTOHAXOXIeHHe KOTOPbIX
Ha TEepPPHTOPHH TroCcyAapCcTBa-MpealIecCTBEHHHKA
MOXKeT GbITb B CHJY HX Xapakrtepa ofpejeseHO B
cooTBeTCTBHM cO cTathell 9. OnHako BHIpaXkeHHe
«HMYIILECTBO, NpaBa H HHTepeCH» TPeTbEro rocynap-
CTBA HE€ HMeeT OrpaHHYHTEJNBLHOrO CMHIC/A, KOTOpbll?{
MO3BOJIH Gbl HCKJIOUHTHL H3 Hero J0JIroBhle Tpe-
60BaHHs TpeTbero rocylapcTBa, SABJAOLLHeCs B
CYLLHOCTH HeMaTepHaJbHOH COGCTBEHHOCTHIO, MecTo-
HaxoXJeHHe KOTOPOH MHOrga TPYAHO YCTaHOBHTD.
Takum o6pa3om, eciH cUHTaTh, UTO CTaThfl 9 Kacaer-
€Sl TaKxke JOJroBblX TpeGOBaHHil TpeThero rocynap-
¢TBa, TO 3TO GydeT O3HAauaTh, UTO AOJTH rocyrap-
CTBa-NpelUIeCTBEHHHKA, KOTOpble COOTBETCTBYIOT
3THM JOJIFOBHIM TPeGOBaHHAM TPeThero rocyAapcraa,
HHKOHM 006pa3oM He NOJKHB 3aTparHBaThCA NpaBo-
npeeMcTBOM rocygapcts. HMHuMH ciaoBaMH, GblIO
6Bl abcosoTHO OecnoJie3HO H3y4daTbh OO6LLYIO Npo6-
JeMy MpaBompeeMcTBa TrOCYAapCTB B OTHOLUEHHH
JOJITOB, TMOCKOJIBKY ROJTH TocyRapcTBa-mpejLiect-
BEeHHHKa (KOTOpble CYTb He 4TO HHOe, KaK J0JroBhle
TpeGOBaHHA TpeTbero rocylapcrba) AOJKHB OCTa-
BaTbCA B COCTOSIHHH CTPOTOTO CTAaTyc-KBO, KOTOpoOe
He MOXeT OBITb H3MeHeHO IpaBONpPeeMCTBOM TIoO-
CymapcTB.

2) B peficTBuTeNbLHOCTH Xe cTaTbhad 9 o3Hauyaer,
UTO JOJroBble TPpeGOBaHHSA TPeTbero rocylnapcTsa He
IOJKHBL HCYe3aTh HJIH 3aTparHBaThCsl B pe3ysbTaTe
TeppHTOpHa/abHOro HaMmeHeHusi. Jlo mpaponpeeMcTBa
roCyAapCcTB roCyAApCTBO-AOJXKHHK H TOCYRapcTBO-
KpeaHTOp OblJIH CBSI3aHbl COBEPLICHHO OMNpeae/eHHbI-
MH NPAaBOOTHOLIEHHSIMH LOJKHHKA H KpeaxTopa. [1os-
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TOMY BO3HHK3eT HeOOGXOAHMOCTb YCTAHOBHTb, HMeeT
JH B TakoOM cJyuyae NpaBOINpeeMCTBO TOCYAapCTB
CBOeil LeJbl0 He TOJbLKO CO3JlaHHE H YCTaHOBJIEHHe
MeXJy TroCydapCTBOM-NPeNlleCTBEHHHKOM, SBJSIO-
IHUMCS  JOJKHHKOM, H TOCYAapCTBOM-IIPeeMHHKOM
TaKoro MpaBOOTHOLIEHHSl, KOTOPOe MO3BOJIHIO Obl
nepBOMY OTHECTH BTOPOMY HacTb HJIH BCIO COBOKYII-
HOCTb CBOHX HOJITOBbLIX 06513aTe/NbCTB 110 OTHOLUEHHIO
K TpeTbeMy roCylAapcTBY-KPeIHTOPY, HO H co3naHHe
M ycTaHOBJIeHHe HOBbIX NMPaBOOTHOLIEHHH «rocyaap-
CTBO-NIpeeMHHK — TPeTbe rocyAapcTBO», KOTOpbie Obl
3aMeHMJH OTHOIUEHHSl «TrOCYAapCcTBO-NpeJlecTBeH-
HHK — TpeTbe FOCYAapcTBO» B TAKOH MPONOPLHH, HA
KOTOPYIO YKa3bIBaeT OTHOLIEHHe «T0CYyAapCcTBO-Npen-
LIECTBEHHHK — T'OCYAapCTBO-NPEeMHHK» B TOM, 4YTO
KacaeTcsl 3TOro JoJrosoro obsizateqabctBa. Otser
NOJXKeH 3aKJuaTbCAd B TOM, UTO IPAaBONpPeeMCTBO
rocy4apcTB B OTHOLIEHHH FOCYAaPCTBEHHBIX [0JIrOB
MOXeT CO3[aTh MEXJAY rocylapcTBOM-TNpejLIecTBeH-
HHKOM H TOCYAapCcTBOM-IIpeeMHHKOM OIpefie/ieHHbIe
NPaBOOTHOLIEHHS! B OTHOLIEHHH JIOJIOB, KOTOpble
CBSI3LIBAJIH NEepBO€ H TpeTbe rocyaapcTBa, HO 4TO
camo no ce6e OHO He MOXeT CO34aTb KaKHe-J1HOO
npsiMble NPaBOOTHOLIGHHS MeXIy TPeTbHM rocynap-
CTBOM-KPEAHTOPOM H TroOCyAapCTBOM-NPEEMHHKOM,
eCJIH TOJIbKO MocJejHee He «BO3bMeT» Ha cebs J0J-
r'H cBoero npeatectBeHHHKa. C 3TOH TOUKH 3peHHs
npoGjeMa TnpaBolpeeMcTBa rocyaapcTB B OTHoLue-
HHH JoaroB 6oJibllie MOX0XKa Ha mpobjeMy npabo-
npeeMCTBa FoOCyapcTB B OTHOLIEHHH OTOBOPOB, UeM
Ha npobJjeMy NpaBONpeeMCTBA B OTHOLIEHHH COG-
CTBEHHOCTH.

3) Ecav paccMaTpHBaTh TOJbKO BOIPOC O Nepexoie
00513aTe/IbCTB, 4 He O fepexole Npas, TO HECOMHEHHO
€CTb OCHOBAaHHSl YTBEPXKAaTh, YTO B CTPOTrOM CMBICJe
«MPaBONPeEeMCTBO TOCYNapCcTB» HMEET MECTO TOJIbKO
TOrja, KOrla B CHJY TEePPHTOPHAJbHBIX H3MeHeHHH
HeKOTOpble MeXAYHapoAHble 00513aTeflbCTBA rocCy-
lapcTBa-NpejlUIeCTBEHHHKA B OTHOLUEHHH TpPETbHX
CTOPOH NepeXolsT K rocyAapcTBY-NPeeMHUKY HCKIIO-
YHTEJbHO B COOTBETCTBHH C HOPMOH MeXIyHapOIHO-
ro npasa, npeaycmarpuBalowei Takod nepexon, He-
3aBHCHMO OT J1060r0 NPOSIBJIEHHS BOJH CO CTOPOHBI
rocyaapcrBa-npeAlleCTBEHHHKA HWJIH CO CTOPOHbI rO-
cyaapcTBa-npeeMiHka. Ho nmocsaeactBHst mpasompe-
€MCTBa TroCylapcTB KakK TAKOBOrO 3THM H JOJIXKHbI
orpaHnunThca. YTo Kacaetrcsli YNOMSIHYTOrO Bbille
00513aTeNbCTBA, TO MEXAY rOCyAapCTBOM-MpeALlecT-
BEHHHKOM H TOCYyAapCTBOM-NIpeeMHHKOM BO3HHKAaeT
HOBOe npaBooTHolleHHe. OAHAKO CylleCTBOBaHHE
3TOr'0 NPaBOOTHOLUEHHS He MOXeT HH aBTOMAaTHYECKH
NpeKpaTHTb MpeXxHee NMPaBOOTHOLIEHHE «TOCYyAapcT-
BO-NIpe/illeCTBEHHHK — TpeTbe [OCyAapcTBO»  (3a
HCKJIIOUEHHEM CJy4asi MOJHOro HCUe3HOBEHHS ToCy-
JapcTBa-npejlleCTBEHHHKA), HH 3aMEHHTb ero Io
OTHOLIEHHIO K YNOMAHYTOMY 0G6Gs13a2TeJbCTBY HOBBIM
NpaBOOTHOLWIEHHEM «TrOCYAapCTBO-NPeeMHHK —
TpeTbe rocyaapCTBO».

4) Ecau 3aTeM JesaeTcsl BbIBOJ O TOM, UTO HMeeT
MeCTO nepexoi JMOJroB K [OCYyAapCTBY-NpPeEeMHHUKY
(B ycJ0OBHSIX, ONpe/lesieHHe KOTOPbIX KaK pa3 H fIB-
JiieTcsl OCHOBHOH LleNbl0 MNpaBoNpeeMcTBa [OCY-

}.IapCTB), TO HEJIb3sl YyTBED2KAATbL, UTO 3TOT Ilepexon

. ABTOMAaTHUYECKH NOJIKEH CO3aBaTh AONOJIHHTEJNbHBIE

NOCJeJCTBHSA U TPETbero rocyAapcTBa-KpeauTopa,
[IOMHMO T€X HODMaJbHbIX NOCJAEACTBHH, KOTOPble OH
cO37aeT HeMoCpeACTBEHHO /51 [OCYRapcTBa-npen-
IwecTBeHHHKa. Kak H B cayuyae mpaBonpeeMcTBa ro-
CYAapcTB B OTHOLIGHHH JOrOBOPOB, B 06JaCTH mNpa-
BOIIpEEMCTBA B OTHOLIEHHH FOCYlapCTBEHHBIX JOJCOB
NMpHHHMaeTcss B pacueT JH4HOe ypaBHeHHe. Ilpaso-
OTHOLLUEHHs!, KOTOpble CYUIECTBYIOT MeXAY KpelHTO-
pOM — TPeTbHM rocyapcTBOM H rOCY1apCTBOM-TIpe-
IeCTBEHHHKOM, He MOTYT TNOJBepratbcsl ABOMHOH HO-
BalHH B TPOMCTBEHHBIX OTHOLUEHHSX, KOTOPbie BEAYT
K YCTAHOBJEHHIO MNPAMBIX OTHOLUEHHH MeXAY Tro-
CYIapCTBOM-NIPEEMHHKOM H TPeTbHM TOCYAapCTBOM.

5) Ora nmpobJjema cylulecTBYeT He TOJNBKO B TEOpHH,
H ee MocJeACTBHSI cepbe3Hbl. [Ipexxnae Bcero, kKoraa
FrOCYAapcTBO-NPeeMHHK TNPHHHMaeT Ha ce6Gs 4dacTb
JOJITOBLIX 06Gf3aTe/bCTB rOCyAapcTBa-NMpelllecTBeH-
HHMKa, Ha NpaKTHKe 3TO YacTO CBOAHTCS K TOMY, UTO
OHO yIJIauHBaeT CBOIO JI0JII0 TOCYAAapCTBY-NpeaIlecT-
BEHHHKY, Ha KOTOPOM OyleT JeXaTb 06513aTe/IbcTBO
MOJIHOCTBIO BBLIMJATHTb JOJI TpeTbeMy rocyAapcTBy-
KpeauTopy. TakuM o6pa3oM rocynapcTBo-TipefLIecT-
BEHHHK cOXpaHsieT 3a Co60H CBOH cTaTyc AOJMKHHKA
H HeceT MOJIHYIO OTBETCTBEHHOCTb 3a CTaphble NOJITH.
DTO 4yacTO NPOHCXOAHT XOTA Obl MO OJHHM NPAaKTH-
YeCKHM C000pa)keHHsIM, MNOCKOJbKY HaJHUHe Y ro-
CylapcTBa-NpeflleCTBEHHHKA  JOJTOB  [PHBOAMJIO
K BBIYCKY O06JHraunii 3THM rocyaapctsoM. las Toro
4yT06bl TrOCYNapCTBO-NPEEMHHK MOTJIO B3fITb HENO-
CpelCTBEHHO Ha cebs morauieHHe 3THX ob6JHrauui,
OHO JOJIXKHO ofecleyHTb HX rapaHTHedl; A0 TeX IOp,
noka 3Ta olepauHsl, KOTopas MnpeacTaBJseT co6oH
HOBALHIO NPaBOOTHOLIEHHS, He MPOH3BeleHa, rocy-
AAapCTBO-NpeIIeCTBEHHHK OCTaeTCs JAOJXKHHKOM Mo
OTHOLIEHHIO K KpeIHTOpaM Ha BCIO CYMMY CBOEro
Jpoara. DTo OTHOCHTCS He TOJbKO K cJayuyasiM, Koria
TepPHTOPHAJIbHbIE TOTePH MHHHMAJIbHBLI H TOCYapCT-
BO-TIpellieCTBEHHNHK 06513aHO NMPOAOJKATb BHIMIATH
B norauieHHe Bcel NpexHell 3afo/XeHHOCTH. Bonee
TOro, €cJH rocyAapcTBO-IIPeeMHHK OTKa3biBaeTCsl OT
ynJjatht 0Jra, rocyaapcTBo-NpeleCTBeHHHK OcCTa-
eTcsl HOJ/KHHKOM TpPeTbero rocyaapcTBa-KpeAuTopa
Ha BCIO CyMMY J0Jra o Tex Nop, noka myTeM npsi-
MOl HOBAlUHH He OyldeT YyCTaHOBJIeHA KOHKpeTHas
npsimasi CBsI3b MEXJAY TOCYAapCTBOM-NPEEMHHKOM H
TPeTbHM TOCYAApPCTBOM.

6) Dta nosuuHsa 6bl1a NoAjep:KaHa OJHHM H3 aBTO-
poB, KOTOpHIi mHcaJ:

Ecan aHHeKcHs fIBASIeTCA HenoAHoLl, €CJH pacujeHeHHe
ABJSIETCH YACTUYHbIM, TO TOrJa B 3TOM BONPOCE HE MOXKET
ObITb HHKAKHX COMHEHHM: mocje AaHHEKCHH, TaK Xe KaK H
A0 Hee, AepxaTelH OOGJHUralUHA HMEIT AeN0 TOJbKO C OJHHM
KpeduTtopom, KOTOPLIM SIBASIETCA TOCYAapPCTBO, BHIMYCTHBIIEE
3aeM... PacnpejaenenHe [04ra MexAay rocylapcTBOM-NpeeM-
HHKOM H pacuJieHeHHbIM TOCYJAapCcTBOM He BJeyeT 32 Co6o#
B KayecTBe NpPSIMOro CJeACTBHSi aBTOMaTHYeckoe NpeBpalile-
HHe rocyjaapcTBa-NpeeMHHKa B nNpPAMO020 JOJXHHKA MO OT-
HOWEHHI0 K JAepxaTeasaM OOJHrauuf,, BHOYWEHHBIX pacune-
HeHHBIM rocyfapctBoM. Ha ropuaHyeckoM fA3bike 3TO o3Ha-
yaer, 4YTO MNPHHAAJKeXalllee KpeAHTOpaM npaso HA UCK
OCTaeTcl TaKHM Xe, KaK H [0 pacy/eHeHHs, 3aTpParuBaercs
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JHIbL BONPOC O BKJIajie rOCYAapcTBa-NpeeMHHKa H pacy/eHeH-
HOTO TOCYAApCTBa — BOMPOC MeM20CYO0apCTBEHHLLX TPABO-
OTHOLUEHHH.

AHHeKkcHSI HJIH paculieHeHHe He BJIEKYT 3a co6oft asroma-
TUHECKYIO HOBAKUIO nYyTem 3ameHbt OOANCHUKG.

Ha npakture, B unTepecax 6ecex 3arponyrelx CTOpPOH,
XKeJaTeJbHO, YTOGH B KauyecTBe NPAMO20 JAOJKHHKA KpeH-
TOPbl UMENH JelcT8UTeNbHO20 H 24A8H020 ROMXKHAKA., Takum
o6pa3oM, 3TOT BONPOC AOJIKEH pellaThcss B AOroBopax o6
OT/lefIeHHH, aHHEKCHH H pacuJIeHEeHHH.

Bnpouem, Tak O6HYHO H AResaeTcs.

B cayuae wacruunoeo pacusieHeHHs H ecJH YacTb J0Jra,
NpHHSATASE Ha ceGsi AaHHEKCHPYIOUWIHM TOCYLapCTBOM, He3Ha-
UHTENbHA, 2AABHOIM U GelCTBUTEeAbHbIM NOMKHHKOM SIBJISETCS
pacuneneHHoe rocyaapcrBo. [losTomy BmecTo TOro, 4YTOGH
H3MEHATbL JOJroBne 06s3aTeNbCcTBa, OKaswBaeTcsi Gogee
yROGHHM OCTaBASITL pacyfeHeHHOe rOCyAapcTBO B KauecTge
eduncreenno20 Aoaxcnuka TNO OTHOIIEHHIO K JAepxKatensiM
o6MHrauufl, NpeaCTaBJASIIOIHX 3TH A0JroBue 06s3aTeAbCTBA.
AHHexkcupyIOllee TOCYAapCTBO BHIVIAYHBAeT CBOKO YacThb
pacufieHeHHOMY rOCyaapcTBy, a moclelHee yxe camo oGecne-
uyBaeT NorameHHe AoAra {(BMecTe ¢ NPOUEHTaAMH), KAK OHO
denano 6ot 3T0 G0 pacHaenerus.

AHHeKkcHpyIOIlee rOCYAapcTBO BHIJIAYHBAeT CBOK 4YacTh
ndoara JAH60 B dopme nepuoduueckux naarexced.., NHG6O B
tdopme pas3osozo naarexas 227,

227 G, Jéze, «L’emprunt dans les rapports internatio-
naux — La répartition des dettes publiques entre Etats au
cas de démembrement du territoire». Revue de science et
de législation financiéres (Paris), vol. XIX, No. 1 (Jan.—
March 1921), pp. 67—69. Jeze also quotes A. de Lapradelle
and N. Politis, Recueil des arbitrages internationaux (Paris,
Pedone, 1905), vol. I, p. 287.

Onnako A. Cak 3aHHMa/l NPOTHBOMNOJIOKHYIO MO3HUHIO H
chopMyHPOBaAJ CJAEAYIOLLHe MpaBHJja:

«Hukakas 4acre Teppuropuu, obpemenennod dJdorzamu,
He (OoAHA NPpUHUMAaTL HA Ce6A UL BLINAQYUEATb HACTb
donrzoe 66abwylo, wem TR, KOTOPAR Ha Hee aoxurca. Ecau
npasutenbCT8o 00HOU u3 TEPPUTOpUll OTKA3b6IBAETCA NPU-
HATb Ha cebA u aKTu4ecku He 8ubiNAQqUBaeT YACTb npexc-
Hezo d0a2a, KOTOPAA HA He20 AOKUTCA, 3TO OTHIOOb He
3Ha4ur, 4T0 Opysue ordeauswueca zocydapcrsa u 20cy-
dapcrea-npeemnuku uau 20CyoapcTeo, norepasuiee 4acTo
ceoeld Tepputopuu, 06a3ansl ynaarurs 4acts doaza, 6o3-
NOMCEHHYIO HA ITY TepPpuTOpUlO.

3o

NPaBHJO He BHI3KBaeT HHKAKHX COMHEHHH, Korja
peub HAeT 06 OTHeNHBIIHXCA TOCyAapCTBaXx M  CyBepeH-
HbIX H HE3aBHCHMHX T[OCYlapcTBax-NpeeMHHKaX; OT HHX

HesMb3s Tpe6oBaTh COBMECTHO TlapaHTHH yImJarH vacrei
Aonra, JeXalHX Ha KaXAo# H3 3THX TEPPHTOPHA M Ha
npeXKHeM TOCYAapcTBe, OT KOTOPOTO 3TH TEPPHTOPHH OTAe-
NunHch (eCAH OHO elle CYILeCTBYeT), HJIH NPHUHATHS Ha cebs
YacTH A0Jra, KOTOPYl0 ONHa M3 3THX TEPPUTOPHHA OTKa3k-
BaeTcsa Ha ce6s NMPHHATH.

OnHako 3zech BO3HHKaeT CJEAYIOLMH BOOPOC: €CAH OT
rocyaapctBa OTAeNHJaCh TOJMbKO HEKOTOpash 4acThb €ro
TEPPHTOPHH H OHO BCe e€lle MNPOAOAKAET CYLIEeCTBOBAThH,
OCBOGOXKAAETCA JH OHO B CBOX0 OuYepeAb OT TAaKOro0 AOJrO-
BOro o6si3aTeJbCcTBA?

AprymeHT, 3aKJ04aloWHAcs B TOM, YTO <IpexHees» rocy-
AapCcTBO, JHIUHBUIEECS 4YaCTH CBOEA TEPPHTOPHH, OCTaeTcs
F1aBHBIM JOJKHHKOM [0 OTHOIUEHHIO K KpeIHTOpaM H B
KauecTBe TAKOBOTO HMeEeT MpaBO NpeabsABHTL PerpecCHBHOEe
Tpe6OBaHHe K OTAEJHBIIHMCS FOCYAapCTBaM H roCyAapcTBaM-
NpeeMHHKaM, OCHOBaH Ha [OWIHGOYHONM| KoHuenuuH, [co-
rJ1aCHO KOTOPOf| NpHHIHIN Mepexofa AOJNTOBLHX 0643aTeNbCTB
OCHOBHLIBAETCS HAa OTHOLIEHHSIX TOCYAApCTB MeXAYy CoGoM.

7) Ilas yno6cTBa pacCcy:KAeHHA COLLJIeMCS Ha cayyaii
rocy[apCTBEHHOTO A0J/ITa, BO3HHKILETO B CHJY COrJa-
LIeHHS MeXAy ABYMs rocyaapctBaMH. B stom cayuae
TpeThe TOCYAapCTBO-KPeAHTOP H rocynapcTBO-Npea-
l1eCTBEHHHK-JOJMIXKHHK ONpejessioT CBOH OTHOLIEHHS
B 3akJlouaeMoM HMHU porosope. Cynb6a Takoro xoro-
BOpa, a CJeAOBaTes]bHO, H CO3[aHHOTO HM LOJTa
MOXKeT GbiTb pelleHa NMyTeM 3aKJIOUeHHS MeK1y ro-
CyNapCTBOM-NpelleCTBEHHHKOM M TOCYLapCTBOM-
NpeeMHHKOM «COTJIalleHHs O nepexoae goaros». On-
HaKoO TpeTbe rocyAapcTBO-KPeIHTOP MOKeT Npenno-
YHTATh OCTABaTbCA CBA3AHHBIM C TOCYAapPCTBOM-NIpe -
LIECTBEHHHKOM, XOTSl OHO M JIHLIMJIOCh YacTH CBOeH
TEPPHTOPHH, €C/H OHO CHHTaeT ero GoJiee mJjarexe-
crnoco6HbIM, YeM ToCydapCcTBO-NpeeMHUK. TpeTbemy
TOCYAAapCTBY B CHJY TOTO, YTO OHO SIBJSIETCH KpeIH-
TOPOM, NpPHHALJIEXKHT NPaBO, KOTOPLIM TOCyNapCTBO-
npenlIeCTBEHHHK H FOCYAapCTBO-NPEEMHHK HEe MOTYT
pacrnopsi’KatbCcsl N0 CBOEMY YCMOTpPEHHIO B colvialue-
HHH MeXay co6Goii. OGliHe HOPMbI MeXAYHapO4HOTO
npaBa, KacaioulHecsi JOrOBOPOB H TpPeTbHX Trocy-
JapcTB, @ UMEHHO cTtaTbd 34 — 36 BeHnckoit KouBeH-
uuu 1969 ropa, pasymeercs, B 3TOM cJyuyae NpHMe-
HUMbl. KoHeuHO, Hago NPH3HATb, YTO B NpPUHIHIE
3akJl04aeMoe MeXAYy TOCYAapCTBOM-HpeJllecTBeH-
HHKOM H TOCYNapCTBOM-NPEEeMHHKOM COIJIauleHHe O
«mepexoje» rocyAapCTBEHHOTO [OJra HMeeT CBoeil
1leJ1bl0 He NPHUYHHATb BpeJ HHTEpecaM TPeTbero ro-
CynapCcTBa-KpenluTOpa, a CKopee NOATBEPAHTb AEHCT-
BHTEJbHOCTb AOJITOBOro 06s3aTe/IbCTBA HEpPe] HHM.

8) Ho, kak KomHccHs 3ameTHs1a mo moBOAY COrJa-
IWeHHH O mepexoe B cjyuyae npaBONpeeMCTBa rocy-
JapcTB B OTHOLUEHHH AOrOBOPOB,

A3KK COrAameHHfi O nNepexoae OCHYHO He NO3BOJAsET
HHTEPNPETHPOBATh HX KaK CorjaimeHHs, siBJAdIOLLIHeCHA Ccpen-
CTBOM YCTAHOBJEHHA 0643aTeNbCTB HIH npaB B OTHOLICHHH
TPeTbHX TOCYAapcTB. B COOTBETCTBHH C cOnepiKaIUHMHCS B
HHX NOJOXEHHsAMH OHH KacaloTCsA JHIIbL Nepexona AOrOBOPHHX
06513aTeJALCTB M NpaB TOCYAapCTBA-NpeUIeCTBEHHHKA K
rocyfapcTBy-npeeMHHKy 228,

TakuM 06pa3om, B NpHHIMINE MNpeXHee ToCyRapcTBO, JH-
IIMBIIEECH YACTH CBOefl TEPPHTOPHH, HMEET NpPaBO CYHTATh
ce6s1 OTBETCTBEHHHWM TOJMBKO 3a Ty YacTb NPEXKHEro AoJra,
KOTOpasi BO3JIOXeHa Ha Hero NpONOPUHOHAJBLHO €ro L0Jro-
BOMY BKJany.

Kpeduropor ne umeior npasa peepecca (uau npasa Ha
UCK) HU NPOTUB YMEHbULUBWIE20CA NpexcHe20 2ocydapcraa
8 OTHOWeHuU 4dacTell npexrezo 00A2a, B03M0NEHHBIX HA...
npeemMHuKo8, HU nPOTUE O0HO20 U3... NPEEMHUKO8 8 OTHOWe-
Huu uwacred npewHezo doaza, 803a0xeHHblx Ha Jpyzozo...
NpeeMHUKA UAL HQ YMEHbUIUBWEECR npexHee 2ocydapcTeo.

TocynapcTBa-n0JMXKHHKH HMEIOT NpaBoO pacnpefesHTb GhiB-
wHi O6WIMA ROAT MeXAY BCEMH TEPPHTOPHSIMH, HECYIHMH
ROJATOBOE 06GSi3aTEJbCTBO. IDTO NpaBo NPHHAMAJNEKHT HM
He3aBHCHMO OT corJacusi Kpeautopos. [ToaTomy OHH 06s13aHK
yIJayHBaTh TOJBKO Ty 4acTb CTaporo AoJara, KoTopas Jo-
KHTCA Ha Kaxjaoe H3 Hux» [A. N. Sack, «La succession
aux dettes ﬁubliques d’Etats, Recueil des cours... 1928-111
(Paris, Hachette, 1929), vol. 23, pp. 303—304, 306 and 320].

228 Excecodnuk.., 1974 eod, tom Il (uactb nepeas),
ctp. 221, nokymeHt A/9610/Rev.l, rnasa 1I, pa3amen D,
nyHkT 5 KOMMeHTapHus K ctatbe 8.
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Komuccus no6asasier:

Takum 06pa3oM, B COOTBETCTBHH C OYEBHAHHM HaMepeHHeM
€ro yuaCTHHKOB COrJlallleHHe O NMepexoie caelyeT paccMat-
pHBaTh KaK O3Hauawllee nepedawy zocydapcreom-npeduiect-
B8EHRUKOM 20CYd3apcTey-npeemnury o6a3aTeAbCT8 U npas no
J02080pam, NPpUMEHABUILMCA paHee K OaHnOW Teppuropuu.
OnHaKo BONpPOC O TOM, MeHsieT JH nonoGHasi mepefaya caMma
no ceGe MNpasoBoe MNOJOXeHHe JI060ro 3aHHTEPECOBAHHOro
rocynapcTea, NpeicTaBisieTcsi Becema HesicHHM. Bemckas
KoHBeHLHs1 1969 roma He COMEPXKHT KaKHX-JHGO NOJOXEHHH
B OTHOIIEHHH TNepelayH KaKk JOroBOpPHHX 1npaB, TaK H
JAOTOBOPHHX o6sizaTenbcTs. [IpHuHHa 3TOro 3akJiioyaercs B
TOM, 4TO CYUIeCTBYIOIIHA B pfil€ HaUMOHAJbHHX NPABOBHIX
CHCTEM HMHCTHTYT «IepeflayH», B COOTBETCTBHH C KOTODHIM
NpH ONDENeJEHHBX YCJAOBHAX NPaBa IO KOHTPAKTaM MOTYT
6LITh nepefaHnl 6e3 corjacHsa Apyroffl CTOPOHH KOHTpaKra,
He SABASIETCA HMHCTHTYTOM, NPH3HAHHHIM B MeXAYHapoAHOM
npase. B MexayHaponHoM npaBe cyllecTBYeT BMOJHE omnpe-
nejieHHasi HOpMa B OTHOWIEHHH TOrO, YTO COrJlacHe OJHOro
M3 YyYaCTHHKOB JOr0OBOpa nepefaTbh CBOH 0GA3aTeNbCTBA HJH
npasa no AOrOBOPY He MOXeT CBA3LIBATb APYroro y4yacTHHKa
nporopopa Ge3 ero coraacHs. ChaenoBaTesnibHO, B NpPHHLHIE
cordauieHHe O nepexofle caMo no ceGe siBasercs He3heKTHB-
HBIM [JIf1 mepeaayH AOTOBOPHBIX 0Gf3aTeNbCTB HJAH AOroBOp-
HHX [NpaB rocylapcTBa-npeilieCTBEHHHKA rocyaapcTBy-
npeemHuky. OHO SBJASETCA IOPHAHUYECKHM aKTOM, KOTOpHH
8 Kauecrse dozosopa MOXeT HMeTb O0GA3aTe/IbHYIO CHJIY
TOMLKO MeXJy TrocylapCTBOM-NPEALIECTBEHHHKOM H rocy-
NapCTBOM-NPEEMHHKOM H NpsiMbleé NPaBOBHeE MNOCJAEACTBHS
KOTOPOro pacnpocTpaHslOTC B  00sA3aTeNbHOM INOpAAKe
TOJILKO Ha 3TH rocyaapcTtaa.

[IpencTaBasieTcsi SICHBM, YTO COlJAllleHHs O mNepexore,
NPH YCJAOBHM HX [JEACTBHTEJBHOCTH, BO BCAKOM cJaydae
03HayaloT o6uiee BHpAXKEHHE TOTOBHOCTH TOCYyAapcTBa-
NpeeMHHKa COXPaHHTb B CHJe NOrCBOPH, 3aKJIOYEHHHE rocy-
LapCTBOM-NpPeAIIeCTBEHHHKOM B OTHOLIEHHH AaHHOA TeppH-
topun. Pewalouinii Bompoc 3akjaoyaercss B TOM, O3HayaeT
JH COrjallleHHe O Iepexofe ele UTo-AHGO, a HMEeHHO
npedaoxenue O COXPAHEHHH B CHJie JOTOBOPOB, 3aKJIOYEH-
HHX rOCYRapcTBOM-NPeALIECTBEHHHKOM, KOTOpoe TpeTbe
rocynapcTBO, fBJSIOLLEECH YYaCTHHKOM OJHOrO H3 3THX
[IOTOBOPOB, MOXET NPHHATb H TeM caMaM 0083aTh rocy-
AapCTBO-NIPEEMHHKA COXPAHHTL B CHJIE 3TH AOroBOpH 229,

9) AnajoruyHasi CHTyallHfl CYLUECTBYET IJ5l TpPeTb-
€ro rocyAapcTBa-KpeJHTopa B OTHOLIEHHH OMHO-
CTOPOHHEro 3asiBJIeHHAl rocyjaapcTBa-NpeeMHHKa O
TOM, 4TO OHO 6GepeT Ha ce6s AOJTH rocynapcTBa-npen-
1IecCTBEHHHKa ¢ COrJlacHsi nocjefHero. BaeueT sin 3a
coboii ipso facto onHocTopoHHee 3asmBieHHE rocy-
J1apcTBa-TNpeeMHHKA O TOM, YTO B CBAI3H C TEPPHTOPH-
aJbHBIM H3MEHEHHEM OHO TNpHHHMaeT Ha cebst Bce
HJIH 4acTb JOJIrOB TOCylapcTBa-NpealecTBEHHHKA,
HOBAllHIO B  JOrOBOPHO-NPABOBBIX  OTHOLUEHHSIX,
CyllieCTBOBABLIHX paHee MeXJy TPeTbHM rocylnapcT-
BOM-KPEIHTOPOM H TOCYJapCTBOM-NpeAlIeCTBEHHH-
KOM-foJKHHKOM? Takoe 3asiBieHnwe rocypapcrBa-
npeeMHHKa, 6ecClOpHO, OTBeHaeT HHTepecaM rocy-
JapcrBa-npelliecTBeHHHKA, H OblI0 Obl YIHBHTEJb-
HBIM H CTPAHHBIM, €CJIH Gbl Y Hero HMeJHChb Ha 3TOT
CueT KakHe-THOO BO3paXeHHsl, INOCKOJbKY Takoe
3asiBleHHe NMpPaKTHYeCKH CHHMaeT ¢ Hero 4acTh €ro
3afo/keHHOcTH. OHO Takxe OTBeuaeT HHTepecaM, no
KpaiiHeii Mepe B MNMpHHLMIE, TPeThero rocynapcraa-
KpeaHTOopa, KOTOpOe MOIJIO OMacaTbCs, UTO BhIMJIAaTa
NpefoCTaBJeHHOrO HM 3aiiMa (HJIH YacCTH ero) MoxeT
6LITL NIOCTABJIEHA MQJ BONPOC B CHJIY TEPPHTOPHAJb-

229 Tam ace, nyHKTH 6 u 11 KomMMeHTapHs.

HOTO H3MeHeHHs. MeX1y TeM TpeTbe roCyaapCTBO-
KPEIHTOP MOXKET H3 MOJHTHYECKHX HJH MaTepHaJb-
HBIX coo6paKeHHH OoTKa3aTbCs OT 3aMeHbl MOJKHHKA
HJIKM nepexojda joJara. K ToMmy e, Kak H3BecTHO, B
60/IbIIHHCTBE HALHOHAMBHBIX PABOBBIX CHCTEM Mepe-
X0 NOJroB NPaKTHUECKH HeBo3MOXKeH. ['ocynapcrBo-
KpeauTop ob/nanaer cy6G’beKTHBHbIM NPaBOM, B KOTO-
pOM MPHCYTCTBYeT 3Ha4YHTeJbHAsA yacTb intuitus per-
sonae. Kpome Toro, oHO MOXeT HMeTb BeCKHE NPHYH-
Hbl JJIf1 HecorJlacHsi Ha nepexoj JOJIrOB, €CJH,
HanpHMep, OHO CUHTAET, UTO CBOHM OJHOCTOPOHHHM
3asiBJIeHHeM roCyAapCcTBO-NPeeMHHK NPHHAJNO Ha cebs
CJIHLIKOM OOJIBbILYIO HJH CJAHLIKOM MaJylo YyacTb A0J-
ra rocyaapcTsa-npeAlleCTBEHHHKA H u4TO (haKTHYe-
CKH 3TO 3asBJIeHHE MOXKeT NOBPEJHThb ero HHTepecam
JH60 NO MpHUYHHE HEeHAaJeXHOH mJarexecnocoGHO-
CTH ORHOrO H3 JBYX TroCylapcTB-NpelulecTBeHHHKa
HJIH TIpeeMHHKa,— JH60 MO MPHUHHE XapaKTepa OTHO-
IIEHHH, KOTOpble TpeTbe rocyAapCTBO MOALEPIKHBAET
C KaxXJblM H3 HHX, JHOO MO KakoH-HHOYAb COBCEM
HHOH npHyxHe. HHBIMH CJIOBaMH, TpeTbe FOCYAAPCTBO
He MOKeT CUHTaTb ce6sl aBTOMATHUYECKH CBSI3aHHBLIM
OJlHOCTOPOHHHM 3asiBJIEHHeM TOCylapCTBa-NpeeMHH-
Ka HMEHHO NMOTOMY, UTO 3TO MOXET NPHBECTH K BO3-
paxeHHsIM rocyjapcTBa-npellleCTBEHHHKA OTHOCH-
TeJbHO CyMMbl J0JIFa, KOTOpYIO TOCyAapcTBO-TpeeM-
HHK B OJIHOCTOPOHHEM TOpsiike pellnJo Ha cebs
NPHHATD.

10) TIpuHHMas BO BHHMaHHE BBILIEH3JIOMKEHHbBIE CO-
o6paxeHHs, KacalolllHecsl TPeTbero rocyaapcraa-Kpe-
JHTOpA, KOTOpbIE TaKXe NefiCTBHTEJbHb H JJs CJy-
4aeB, B KOTOPBIX KPeJHTOPH He SIBJSIIOTCS rOCyAapceT-
BaMH, KomHccHs npuHaAaa craTteio 18 o nociencTBHAX
nepexofa rocylapcTBEHHbIX JOJTOB AJS KpeaHTopa.
B nynxre 1 3TOH CTAThH H3J1araeTCsli OCHOBHOH TpHH-
LLHN, COrJacHO KOTOPOMY MPaBONpeeMCTBO TroOCY-
AapcTB KaK TakoBoe He 3aTparuBaeT mpaB H 06si3a-
TEJILCTB KPEAHTOPOB. B COOTBETCTBHH C 3THM NYHKTOM
npaBoNnpeeMCTBO FOCYAApPCTB, KOTOpOe MOKeT obec-
NeyHTh BO3MOXXHOCTh TOTO, YTOGK! LOJT rocyfapcTBa-
npejlIecTBEHHHKA Ob1 pacnpefeseH MeXAy 3THM
FrOCYyRapCTBOM H TOCYAapCTBOM-NPEEMHHKOM HJIH
6blT B3AT NMOJHOCTBIO OAHHM H3 HHX, caMo mno ceGe
He BeJeT K BO3HHKHOBEHHIO 00513aTesIbCTB AJisi KpeaH-
Topa. Kpome Toro, npaBonpeeMcTBO rocya1apcTB CaMo
no cebe He BelleT K yCTAHOBJIEHHIO B HHTepecax Kpe-
nutopa (akTa CYLIECTBOBaHHsSl AOJTOBOro tpeGoBa-
HHsl, paBHOrO CyMMe roCyJapCTBEHHOTo A0Jra, KO-
TOpbIH NepexolHT K roCyAapCcTBY-NpeeMHHUKY; HHBIMH
CJIOBaMH, KPeJHTOP He pacmojiaraer JHLIb B CHJY
npasonpeeMcTBa rocylapcTB NMPaBOM MojauH HCKa
HJIH IpaBoM B030YyXJIeHHsl cyle6HOro npolecca npo-
THB TOCyRapcTBa, yHacaenoBaBluero poar. CJoso
«KPeJIHTOPLI» OXBAaThIBaeT BceX JepiKaresel A0Jro-
BbIX TpPeGOBaHHH, K KOTOPbIM NPHMEHHMB CTaThbH
yactH [II, u ero cienyer TonKkoBaTh KaK 03Hauaollee
TpeTbux KpeduTropos, YeM HCKJIOYAIOTCsl rocyaapcrt-
Ba-MpaBoONpeeMHHKH HJH B cjJyuyae HeoOGXOIHMOCTH
(H3HUeCKHEe H IOpDHAHYECKHe JHIA, HaXOAfALIHeCs NoJ
IOPHCIHKUHEH TOCynapCTBa-NpejllecTBEHHHKA HJIH
rocynapctba-npeeMHHKa. XoTsl Ha MPaKTHKE MyHKT |
B OCHOBHOM OTHOCHTCHA «K NpPaBaM» KpeIHTOPOB, B
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HeM TakKXe clleJaHa CCbhliKa Ha «0653aTesNbCTBA»,
¢ TeM uTOOBI He OCTaBJATb B HOPMe KaKoro-aHGo
npob6esna H uTOObLl €€ HeJb3sl OblIO HCTOMKOBATbh Kak
03HAuallylo, YTO MPaBONMPEEMCTBO KaK TaKoBOe Mo-
XeT 3aTPOHYTb 3TOT AaCNeKT AOJNTOBbLIX OTHOLIeHHH,
BKJ/IOUAIOIIHX 00f3aTeqbCTBA KPeJHTOPOB, ABJSAI0-
liHecs pe3yJbTaToOM FOCYAapCTBEHHOro AoJra.

11) B nyuxkre 2 npenycMaTpHBaeTcsl CHTyallHs, B
KOTOPOH rocynapcTBO-Tpe/llieCTBEHHHK H rOCYAapcCT-
BO-NPEeMHHK HJIH, B 3aBUCHMOCTH OT cJaydasi, CaMHu
rocyaapcTBa-NpeeMHHKH 3aKJIOYaloT CHelHaJbHOe
corjalleHHe O HepeXoje roCylapCTBeHHBIX JOJTOB.
OueBHJHO, UTO TaKoe corJalleHue cCaMo Mo cefe He
3aTparuBaert npasa KpeaHTopoB. [1as Toro 4ytobh! 310
NPOU30LLJIO, NOC/AEJCTBHSA TAKOrO COrJalleHHs JOJXK-
Hbl HAXOAHMTbCA B COOTBETCTBHH C JPYTHMH MOAJEXA-
IWHMH NpHMeHenH10 npaBHaaMu uactd 111 npoexkra,
TO eCTh B COOTBETCTBHH C HHBIMH MOJJ1eXallHMH MpH-
MeHEeHHIO TpaBHJAaMH, HeXeJH MNPaBHJIO, COIACHO
KOTOPOMY CBsiI3aHHble C NMpPaBONPEEeMCTBOM BONPOCHI
pemwaloTCA No COrJALIeHHI0 MeXAYy roCyqapCTBOM-
npeJlleCTBEHHHKOM H TOCY1apCTBOM-TIpeeMHHUKOM.
'3TO NMpaBHIO COLEPXKHTCH B nodnyukre a. Caenyer
NOAUEPKHYTb, UTO NOORYHKT a KacaeTcsl TOJbKO 1o-
caedcreull cornalieHHsi, a He CaMoro CorJalleHHs,
JNeHcTBHE KOTOPOro peryjHpyercs OGLIHMH HOPMaMH
MeXAYHapoJHOro npaBa OTHOCHTeJNLHO AOrOBOPOB
H TpeTbHX roCyAapCTB, TO €CTb cTaTbsiMH 34 u 36
Benckoit kouBenuns 1969 roga. IMocnencreus Takoro
corJallleHHs1 TakKXXe MOryT ObiTb TpPHU3HAHBI, €CJH
TpeTbe rOCYAapCcTBO-KPEIHTOD HJIH MeXAyHapoxHas
opraHH3allUsi-KpeIHTOP COIJIalIaTCs ¢ COrJalleHH-
eM O mnepexoje AOJrOB TFOCYyRapCTBa-NpeaLIecTBEH-
HHKa K rocynapcTBaM-npeeMHHKaM. M HbBIMH CI0BaMH,
NpaBONpeeMCcTBO FOCyAapcTB camo no cebe aBTOMa-
THYECKH He 0CBOGOXAaeT rocyaapCcTBO-NpeallecTBeH-
HHKa OT FrOCYAapCTBEHHBIX AOJTOB (HJH OT HX YacTH),
B3ATHIX Ha cefs rocynapCTBOM-TIPEEMHHKOM HJH ro-
CyAapCcTBaMH-MpeeMHHKaMH, 10 TeX Nop, NoKa KpeaH-
TOP He AACT Ha 3TO IBHOTO HJIH MOJYa/JHBOrO CorJa-
cHsl. MiMeHHo aTo M mpeaycMorpeHo B nodnyukre b,
BrialoT cayuau, korga KpeaHTOpbl BHAST GoJsiee co-
JHAHbBIE TapaHTHH B COTJIAIIEHHSX MeXIy rocynap-
CTBOM-TIpeJIIECTBEHHHKOM H TOCYyLapCTBOM-IIpeeM-
HHKOM HJH MeXJAy TrocylapcTBaMH-TIpeeMHHKaMH
OTHOCHTEJNILHO Mepexoja roCyfapCTBEHHBIX AOJrOB
B CHJy, HampHMep, GOJbIIEH MIaTEXKeCnocoGHOCTH
rocyZapcTBa-NpeeMHHKa HJAH T[OCYAapCTB-MpPeeMHH-
KOB, 4eM rocylrapcTsa-npejillecTseHHHKa. Ilostomy
npeiycMOTpeHHasi B noAnyHkTe b Bo3aMoxxHocTh co-
IIaCHTBCS C 3THM cOrJlalleHHeM OTBedaeT HHTepecaM
KPeIHTOPOB.

12) Tlockoabky comepxaiuasics B ctathe 18 HOpMma
KacaeTcs mnoCJeACTBHIA [ KpPeAHTOPOB Mepexona
FrOoCyAapCTBEHHBIX HOJrOB, MYyHKT 2 c¢OpMyJIHpPOBaH
TaKHM 06pa3oM, uToGhl 6blJI0 HEBO3MOXHO MPHBOAHTD
yKa3aHHOe corJjallieHue MPOTHB KPEeIHTOPOB BO BCEX
cayuasx, KpoMe TeX, KOrAa BhIOJHEHO OJHO H3 YCJO-
BHH, cOPMYNHPOBAHHLIX B NOANYHKTaX a u b. XoTs
BO BCTYNHTENbHOM MpPeNJOKEHHH NYHKTA 2 rOBOPHT-
CAl O «TpeThbeM T[OCYJapPCTBE HJIH MeXIyHapoAHOH

opraHusanuu» 6e3 YNOMHHAHHA APYTHX CcyOBeKTOB
MexayHapoaHoro npasa, KomuccHs He HMena Ha-
MEepeHHs] HCKJKUaTh 3THX MOCJAedHHX; HOpPMa IpH-
MeHfIeTCsl TaKXe M K 3THM cy6beKraM, H CCblIKa
Ha HHX He Oblna cjaesaHa JHWb AJS TOrO, 4TOGBI
He MeperpyaTh UPe3MEPHO TEKCT.

13) Korna Komuccus npuauMana cratbio 18 B mep-
BOM YTEHHH, Psll UYJEHOB yKasalH Ha HeonpejeseH-
HOCTb ymoTpe6/sieMblX B ee TeKCTe CJOB, B 4acT-
HOCTH CJIOB «TIOCJEACTBHS» H «IPYTHMH MOJJEXaLIH-
MM MPHMEHEHHIO MpaBHAaMu craTeil...» B HyHKTe 2a.
OnHako oHa pellHsa MPHHATb TEKCT B €ro HAcTosl-
IeM BHAe, NpPeliyCMOTPeB BMeCTe C TeM BO3MOX-
HOCTb HM3MeHeHHs 3THX (POPMYJHPOBOK BO BTOPOM
YTeHHH.

PA3IEJ 2. NTOJIOXXEHHA, OTHOCAIMHECS K PA3JIMYHBIM THUITAM
MMPABONPEEMCTBA TOCYIAPCTB

Kommenrapui

B uacru Il (TocynapcTBeHHasi cOGCTBEHHOCTh)
npoekra crateit KomMHceHst pemnsiia BoipaGoTaThb 110-
JIOXKeHH$!, OTHOCSLLHeCH K Pa3JMuHbIM THNMAM Npaso-
npeeMcTBa rocyaapcTs, caefys OGLIMM KaTeropHsaM
npaBonpeeMcTBa, KOTOPble OblIH NPHHATHL B TIPOEKTE
cTaTeil 0 MpaBoOMNpeeMCTBe I'OCYAapCTB B OTHOLUIEHHH
JIOTOBOPOB, HO BHeCs HEKOTOpLle H3MEeHEHHSl B 3TH
KaTeropHH, ¢ TeM YTOOGH! ydecTb OCOGEHHOCTH H Tpe-
6oBaHHs, CBOHCTBEHHHIe BONPOCY O NpaBOMpeeMCTBE
rocyiapcTB B ApPYrHX o6JaacTAX, HOMHMO JOro-
BopoB. Ilosromy KoMuccusa npuHsfina kaaccugpuka-
HHIO, COCTOSILLYIO H3 HHIKeCJeAYWWUHX NATH THUIIOB
npaBsonpeeMcTBa: d) TpaHcdepT HACTH TEPPHTOPHH
rocyiapcrBa; b) HOBOe He3aBHCHMOe roOCYAapcTBO;
¢) o6beiHHeHHe TrocynapcTB; d) OTAeJeHHe YacTH
HJIH YacTell TeDPHTOPHH rocylapcTBa; H e) pasfele-
HHe rocyaapctBa. Hapsay ¢ 3THM B HacTosilelt yacTH
Komucenss nonwiTamach no Mepe Heo6XOAHMOCTH
CllefloBaTb THIOJOTHH NpaBoONpeeMcTBa OCYyLapcCTs,
npunsitoii B uactn II. Takum o6pasoM, Ha3BaHHHA
pasjena 2 u cogepXkallUXCS B HeM [POEKTOB cTaTeil
COOTBETCTBYIOT Ha3BaHHAM pasfiena 2 uwacth Il u
coepKallluXCA B 3TOM pasjesie NPOEKTOB cCTaTeH.

Cmampos 19. Tpanchepm wacmun
meppumopun 20cyoapcmsa

1. Korpa yacTtb TEPPHTOPHH rocynapcrBa nepe-
AaeTcss 3THM TOCYAapCTBOM ApPYromy roOCyAapcTsy,
nepexoj rocynapCTBEHHOro Jo0Jira rocyjiapcrsa-
npejllecCTBeHHHKA K TOCyaapCTBY-NPEEeMHHKY pery-
JHpYeTCH cOorjalleHHeM MeXAy rocyaapcTBoM-npes-
IIeCTBEHHHKOM H TOCYHapCTBOM-IIPEEeMHHKOM,

2. B caywsae OTCYTCTBHsI cOrJallleHHs rocyaap-
CTBEHHBIH  JA0AT  rocynapcTBa-npenlleCTBeHHHKA
NepexoiHT K rocyAaapcTBy-NPEeMHHKY B CNpaBenJiH-
BOH NoJe, YUHTHBAA, B YaCTHOCTH, HMYLLECTBO, nNpa-
Ba H HHTepechl, KOTOPHE NMEePEeXoAAT K rocynapcray-
NPEEMHHKY H KOTOpbie¢ 00pasoBajiHCh B CBA3H C
YKa3aHHBIM TOCYAapCTBEHHBIM JOJIOM.
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Kommenrapuil

1) Tun mpaBompeeMcTBa rocyAapcTB, KOTOPHIH pac-
cMaTpHBaeTcsl B cTaTbe 19, COOTBETCTBYET THMY,
paccmMaTpuBaeMoMy B cratbe 10. OpHako B rocy-
J1apCTBeHHOH TIpaKTHKe H MPaBOBOH JHTepaType
MMEIOTCH PaCXOXKAEHHS OTHOCHTEIbHO TOro, Kakoh
NpaBoBO# MPHHLHMN cJefyeT NPHMEHATb K Mepexony
(uay Hemepexoay) rocynapCTBeHHOrO A0Jra rocyaap-
CTBa-NpeliecTBEHHHKA K TOCYJAapCTBY-NPEEMHHKY
B OTHOWEHHH THUIA NPaBONpeeMCcTBa, NpelyCMOTpeH-
Horo B craTthe 19. B HuXecsaeaylolMX NYHKTax B
KauecTBe NMPHMePOB NMPHBOAATCH TEOPETHYECKHE KOH-
e KM, NPHMepEl TOCYAapCTBEHHON MPAKTHKH H pe-
lIeHHsi CyAeOHbBIX OpraHoB, KacawllHecs CyabObl
o6l1ero A0ATa TFOCyAapcTB, a TaKKe cyabOhl JIOKa-
JIN30BAHHBIX TOCYAApCTBEHHBIX [OJITOB.

2) OauH u3 aBTOPOB, Kacasich HEONPeAeJeHHOCTH
TEOPETHUECKHX KOHLENUHI B OTHOLIEHHH obulero
ny6JHYHOrO J0Jra, COTJIaCOBAHHOrO JJIS OGUIHX
notpeGHOCTENl pacu/eHeHHOro TrOCyAapcTBa, H3aaa-
raer CUTyalHio CJIedyollHM 06pa3oM:

...KaKoe peuleHHe J0JXKHO ObiTb NPHHATO B OTHOWIEHHH
obwero ny6JHYHOro AOJAra rocyaapcTsa, JHIIEHHOrO YacTH
Tepputopuu? Ilo 3TOMY BONpOCY CYLIECTBYIOT LIHPOKHE
pasnoraacuf. Mmeercs Heckoanbko mkoa. CornacHo mepsofi
H3 HHX, OTHAeJeHHe C COrJacHA TrocylapcTBa uyacTH ero
TEPPHTOPHH He BJeyeT 3a COOOH KaKHX-MHOO MOCJAeACTBHH
B OTHOIUEHHH ero NyGJHUYHOrO JAOJTa: OTBETCTBEHHOCTb 3a
yniaTy 3TOro HoJra MOJHOCTbIO, KaK H mpexXje, JeXHT Ha
3ToM rocynapcrtse. [leHCTBHTeNbHO, TOCYAapCTBO, JIHIIEHHOE
4acTH TEppPHTOPHH, NMPOJAOMIKAET CYLUECTBOBAaTb H COXPaHATH
CBOIO MHAHBHAYaNbHOCTb; BCJENCTBHE 3TOr0 OHO JOJKHO
H Jajlee HeCTH J0JroBble 00si3aTebCTBa HEMNOCPEACTBEHHO
nepej CBOHMH KpeautopamH. C Apyrof cTOPOHbI, aHHEKCH-

pymolliee TrocynapcTso, ‘UMelollee OTHOLUEHHE K JaHHOMY
KOHKpPeTHOMY (CJyuyaio, He JOJKHO oTBeuaTb 3a JHYHble
o6s3arenbcTBa, COrJacoBaHHbE HX aBTOPOM... B'ropaﬂ

WKONa YyTBepXKjAaeT, 4TO NyGJAHUHBIA JOJT pacy/ieHeHHOro
rocynapcTBa JAoJKeH ObITb pacnpefeneH MeXAY 3THM rocy-
AapcTBOM M CaMOR aHHEKCHPOBAHHOM TepPHTODHeH: aHHeKCH-
pylollee rocy1apcTBO He JOJKHO HECTH HMKAKOR OTBETCTBEH-
HOCTH B OTHolWeHHH 3rtoro jpoJara.. CornacHo Tperbeli
IIKOJle aHHEKCHpYlollee rocylapcTBO ROMKHO B3fATb Ha cebs
0653aTeNIbCTBO MO MOralleHHI0 YacTH MNyGJHYHOro jJoJara
pacusieHeHHOro rocynapcTsa. B nosmb3y 3Toro peweHus, Ko-
TOpoe HMeeT HaHGOJbliee YHCJIO CTOPOHHHKOB, BhIABHraeTcs
ABa noBojaa. Bo-mepBhX, rocyaapcTBeHHH# Jaoar Oba co-
rnacoBaH B HHTepecax BCceff TEPPHTOPHH TOCYynapcTsa H
OTAe/NeHHasl B HacTosilliee BPeMS YacTb TEPPHTOPHH MOJyyana
OT HEero NoJib3y HapaBHe ¢ OCTaJbHOH TepPHTOPHeil, MO3TOMY
crnpaBeAJHBO, ecqH OHa 6yaeT Npoao/aKaTb HECTH onpefe-

HOH yacTH, TO 6yJeT TOJbKO CNpaBeldJHBO, €CJAH OHO BO3bMET
Ha ce6a H ee pacxoAbl. [ocynapcTBo, KOTOpoe AJA BHMJAATH
LO/ra HCNOJb3yeT BCe CBOH Pecypcehl, AOMKHO GblTb OCBOGOXK-
NEeHO OT COOTBETCTBYIOLleH YacTH 3TOrO J0Jra, Koraa OHO
TepsieT uacTk CBOefl TEPPHTOPHH H, CJeA0BaTeJbHO, yacTb
CBOMX pecypcos 230,

3) HoBozsl B noab3y nepexcfa 4acTH O61UEro aoJ-
ra Moryr GbITb TOApa3jeseHbl Ha 4yeThipe TPYINMHL.
ITepsyio rpynmy o6pa3yeT TeOpHsl MaTPHMOHHAJIBHO-
ro rocyJapcTsa H TEPPHTOPHH, MOJHOCTbIO 3aJ10XKeH-
Hoit mox oGecneueHne ponroB. OQMH M3 aBTOPOB,
BHICTYNIasi B TIOLLEPIKKY MNepexoja K rocyaapcTBy-

230 Fauchille, op. cit., p. 351.

MpeeMHUKY YacTH o6llero josira rocyaapcrsa-npe-
LIeCTBEHHHKA, MPONOPLHOHAIbHONH BKJaly nepena-
BaeMOH TePPHTOPHH, BBLIABHTAJ CJENYIOLIHE JOBOABI:

Kakumu Obl HH GObliM OKOHYATeJbHbIE TEPPUTOPHANbHBIE
H3MEHEHHS TOCYAAapCTBA, FOCYLAPCTBEHHBIE ROATH LOJXKHBEI H
nanee 0GECNEYHBATHCA BCEM T[OCYNAAPCTBEHHLIM JOCTOSHHEM
TEePPHTOPHH, Hecyuled poaroBoe Gpems 23!, HOpuamueckas
OCHOBA roCyJapCcTBEHHOrO KPEAHTa COCTOHT HMMEHHO B TOM,
YTO rOCyJlapCTBEHHbIE AOJTH OTHOCHATCHA KO BCEH TePPHTOPHH
rocynapcTBa-JA0MKHHKa...

C 3Tofl TOYKHM 3peHHs, NPHHuUuMN Hedeaumoctu 232, npo-
BO3rjalleHHbi BO (pPaHLUY3CKHX KOHCTHTYuHfX Besukof
PEBOJIIOLLHH, HABJAETCA BeCbMa MOYYHTEJNbHbIM; OH TakKxe
6bl1 npoBo3rjalleH B LeEJOM psige APYFHX KOHCTHTYLHH.
...AKTbl NpaBHTesbCTBa H HX MOCJEACTBHSH, a TaKXe JApyrue
cOGBITHL MOTYT He6JaronpHATHO cKa3aTbCcsd Ha (HHaHcax H
nJaaTexecnoco6HOCTH rocyaapcrba-A0/KHHKA.

Bce 3TO — PHCK AAA KPeAHTOPOB, KOTOpble He MOTYT H
He JOJXKHbl OrpaHHYHBAThL MPaBO NPaBHTENbCTBA CBOOOAHO
pacnopsikaTbcsl (cBOEH) COGCTBEHHOCTbIO H FOCYlapCTBEHHBI-
MH (PHHAHCaAMH...

OpHako KPeAHTOpPH pacnojarawlT NpaBoOBOM rapaHTHed B
CHJIy TOrO, UYTO HX JOJTOBbI€ TPeGOBAHHSA JIOXKATCHA GPEMEHEM
Ha TeppHTOPHIO rocyaapcTBa-A0J/KHHKA...

Hoarx, oTHocsiliHecsi K TePPHTOPHH rocyaapcrea, ofs3a-
TeJbHBl JA JIO6Or0 CTaporo HJAH HOBOrO NpaBHTEJbCTBA,
KOTOpOe OCYLIECTBJAET IOPHCAHKUHIO HaAd 3TOH TeppHTOpHed.
B cayuae TeppHTOpHANbHBIX H3MEHEHHH B 3TOM rocyaapcTse
JIO/ITH CTaHOBATCH 0O6fi3aTeNbHbLIMH [OJSl BCeX MPaBHTENbCTB
BCex yactell 3TOH TepPHTOPHH...

O60ocHOBAHHOCTb NOAOGHOrO MpHHLUHNA OUYeBHAHA, MPHHH-
Mas aKTHBH, HeJb3A OTKa3aTbed OT ofsasatenbcTB:  ubi
emolumentum, ibi o us esse debet, res transit cum suo
onere... Takum 06pa3oM, B OTHOLIEHHH TOCYAapPCTBEHHbIX
noaros emolumentum npeacTaBieH NyGAHUHHIM JOCTOSIHHEM
B Npeaenax TepPPHTOPHH, Hecyuleil pojrosoe GpeMms 233,

4) B npeapiayuleM OTPHIBKE MepeneTanTcs 1Ba ap-
ryMmenrta. [lepBblfi fIBASieTCH MNPHHLMIHANBHO CIIOP-
HbIM. TTocKOJIBKY BCe 4acTH TeppHTOPHH TocyaapcTBa
TEM HJIM HHBIM 06pPa30M «TapaHTHPYIOT» COrJ1acoBaH-
HBIl JOJIT, OTJE/NHBIIASICA YacTh TEPPHUTOPHH MPOLOJ-
JKAeT HCIOMHATH 3Ty (YHKUHMIO, Ja)Ke ecJH OHa Me-
PEXOOMT TNOA JPYroff CyBepeHHTET;, B pe3yJbTaTe
3TOr0 rOCYAapCTBO-NPEEMHHK HeCeT OTBETCTBEHHOCTh
33 COOTBETCTBYIOULYIO 4acTh 061Lero foJara rocyaap-
CTBa-TNpeJlIeCTBEHHHKA. JTOT apryMeHT CTOJb XKe
060CHOBaH, HAaCKOJBKO MOTYT CUHTATbCS OGOCHOBAH-
HBIMH TEODHH MaTpHMOHHaNbHOro rocyaapcrsa. Kpo-
Me TOro, 3TOT apryMeHT A0 HeKOTOpPOH cTenmeHH 3a-
CJIOHSIeTCS] APYTMM apryMeHTOM: peub HAEeT O M0Jb3e,
KOTOpYI0 MepelaHHasi TePPUTOpHSI Morsa Gbl MOJY-
Y¥Tb OT TNpPOM3BEJEHHOrO 3aiiMa, WIM O MNPUHSTHH
06513aTe/IbCTB KaK CJeICTBHE TMOJYYEHHSI aKTHBOB.
DTOT apryMeHT MOXeT B ITOJIHOH CTelneHH OTHOCHTBCS
K <«JOKaJbHBIM» HJH <«JI0KaJH30BaHHBIM» J0JraM,
KOrja HeoGXOAHMO YUHTHIBaTh MOJIb3Y, MOJYUEHHYIO

231 K3 KOHTeKCTa SCHO, YTO aBTOP HMeN B BHAY BCK
TEPPHTOPHIO TOCYlapcTBa-NpenliecTBEHHHKA 10 ee pacuJe-
HeHHs.

232 ApTOp 31eCh MOAPa3yMeBaeT HELEJHMOCTb pecnyGanKH
H ee TeppHTOpPHH.

233 Sack, loc. cit., pp. 274—277.



MpasonpeeMcTBO rocyaapcTB B APYrHx o6aactsax, NOMHMO A0roBOpOB 67

nepegaHHOH TEPPHTOPHEH OT 3THX JOJTOB, HJIH CONMO-
C TaBJATb aKTHBH ¢ 06sizatesnbeTBaMH. OH HenpHeM-
JieM, KOTria, KaK 3TO HMeeT MECTO B JaHHOM cJyuae,
peub uiet 06 obiieM foJjire rocyaapcTBa, CAeJaHHOM
B Le/NsIX yLOBJETBOpeHus ofiux norpebHocTeil ro-
CyZapCTBa, NOCKOALKY 3TH NOTPeGHOCTH MOTYT GLIThb
TAKOBLI, YTO NepeflaHHas TEPPUTOPHA He noJydyana
NOJAb3bl OT 3TOro o6llero Ao/ara MJAH He noJjydana
OT HEro CTOJNbKO € T0Jb3bl, CKOJbKO MOJYy4anH
JIpyrue TEPPHUTOPHH.

5) Bropoit aprymeHT — 3TO Teopus LOXOZOB, MOJY-
YeHHBbIX NMepeJaHHOH TeppPHTOPHEH OT NPOH3BEAEHHO-
ro 3safima. OJHH H3 aBTOpOB, HanpHMep, NHcal:

TocyaapcTBo, KOTOPOe BHHIpbIBaeT OT aHHEKCHH, AOJXKHO
B3ATh Ha ceff 06A3aTeJbCTBO NO MOralleHHIo uyacTH rocy-
NapCTBEHHOro JA0Jra YyCTynalolllero rocyiapctBa, KoTopas
NPHXOJLHTCH HAa AaHHEKCHPOBaHHYIO TeppuTopuio. DByner
TOJILKO CIpaBefJIHBO, €CJH TrocyAapcTBO, NpHCOeJHHHBLIEe
TEeppHUTOPHIO, BO3bMET Ha Cefsl YNJAaTy 4acTH A0JrOB, KOTOpble
TeM HAH HHHM 06pa3oM, OPSIMO HJH KOCBEHHO, MPHHOCHJH
BBIFTOAY TepPHTOPHH, KOTOpas K HeMy NpucoelnHseTcs 234,

Co cBoell CTOpOHBI, APYrofl aBTOp YTBepXkJaaJ, 4TO
«rOCydapcTBO, coraacyouee goar, 6yab To ¢ 10-
MOIIIBIO 3aiiMa WIH KaKHM-THO0 MHBIM o6pasoM, Ae-
Jlaet 3TO A7 obiero 6jara rocyaapcrsa: OT 3TOro
MOJIY4aloT MOJib3y BCE yacTH Tepputopuu» 235, U on
Jlefall TOT Ke caMblfi BRIBOJA. TaK Xe yTBepKAaJoch,
YTO «3TH JOJTH OBbLIH COIIacOBaHbl B OGILHX HHTE-
pecax H Crnoco6CTBOBAJNH OCYLIECTBJEHHIO YJyulle-
HHH, OT KOTOPbIX 2HHeKCHPOBaHHbIE TEDPPHTOPHUH IIO-
Jydaji BbIFOAbI B MPOLLIOM H, NO-BUAHMOMY, OYAYT
ellie Noay4yartb BHIrOAH B OyayiueM... [ToaToMy KoMm-
MeHcalHsa TocyflapcTBY 4YacTH JAOJTra, OTHOCALLeHCH
K MepeflaHHOH TEPPHTOPHH, SIBJISIETCS1 CIpPaBelJH-
BOH» 236, 237

6) Ha npakTtuke 3Ta Teopusl 3aBOAHT B TYNHK. [leii-
CTBHTEJIbHO, MOCKOJ/bKY peub HjeT 06 o6meM jponre
rocyiapcTBa, COIJIaCOBAaHHOM ISl YAOBJIETBODEHHSA
o6wux norpeGHocTel Beell TeppHTOPHH U 6e3 mpen-
BapHTEJbHO YKa3aHHOIO TOYHOTO HAa3HAUYCHHSl HJIH
MeCTa MCIOJb30BAHHA Ha [NAaHHOH TEPPHTODHH, YT-
BepKJeHHe O TOM, YTO 5TOT 3aeM IPHHEC BHIrojy
nepefaHHO# TEDPHTODHH, MOXKeT MOBJeyb 3a co6oi
HETOYHOCTb H HEYBEPEHHOCTb. JTa TeOpHA He JaeT
aBTOMATHUECKOro U y6eauTesbHOr0 O0OCHOBAHHUA
NPUHATHA TOCYAapCTBOM-NMPEEMHHKOM O006sI3aTeNbCTB
N0 MorallleHHI0 CIpPaBeJHBONR H JIErKO HCUHCASeMOH
yacTH obllero AoJAra rocyfapcrBa-NpealiecTBeHHH-
Ka. B JefcTBHTeNbHOCTH 3Ta TeOpHs pacnpocrpa-
HfleT [PUHLUHUN [paBONpeeMCcTBA Ha JOKaJbHblE
JIOJITH, KOTOpble He SBJSAIOTCA TOCYAapCTBEHHBLIMH
JloraMH 4 M[O3TOMY He BXOJAAT B PaMKH HacTos-

234 H. Bonfils, Manuel de droit international public
(droit des gens), 5th ed. (Paris, Rousseau, 1908), p. 117.

235N, Politis, Les emprunts d’Etat en droit international
public (Paris, 1891), p. 111 [thesis].

238 R, Selosse, Traité de l’annexion au territoire frangais
et de son démembrement (Paris, Larose, 1880), p. 168.

237 Tlonpo6HOe paccMOTpeHHe BHICKA3blBaHHA 3THX H
JApYrHx aBTopoB cM. Sack, loc. cit., pp. 295 et seq.

Ilero NpOoeKTa, W Ha JIOKAJH30BaHHblE LOJTH [O-
CyJapcTB, KoTopble GyayT PaccMOTpeHbl HHxe 238,
Kpome Toro, oHa MOXeT 0Ka3aThCH HeCnpaBemJHBOM
B HEKOTOPBIX c/Iydyasx nepefadyd TEPPHTOPHH, a 3TO
nogopeaJjo 6bl caMy OCHOBY 3TOH TEOPHH, 8 HMEHHO
CNpaBelJIHBOCTb H 3aKOHHOCTb.

7) Tpetuit noBox npenHa3HayeH s pa3bsCHEHHS,
nowemy yacTb O61Lero foJara nNojJIexKHT rnepegaue, Ho
¢aKTHYeCKH OH JIMIb pa3bACHAET, Kakum 006pasom
3Ta onepauus AoJKHA ocyuecTBaaTbes. CyiuecTBy-
I0T, HanpuMep, TEOPHH, KOTOpble BO3JaraloT Ha ro-
cylapcTBO-NpeeMHHKa 00653aTebCTBO N0 yIjare
4yacTH obLiero jJoJra rocyjaapcrBa-npefllecTBeHHH-
Ka, CChL1asiCh HEIOCPeICTBEHHO Ha «A0JeBOH BKJIal»
nepefaHHOH TEPPHUTOPHH. DTH MO3HLHH B KOpHe Ipo-
THBODEYAT TEOPHH BBLITOALI, B De3yJbTaTe 4ero OHH
KOMIIEHCHPYIOT ApYr Apyra. «[o/seBoil BKaaa» nepe-
JJAaHHOH TEpPPHTOPHH, OmnpejejsieMbll, HanpHMep, U3
pacuera (HCKaJbHBIX pPecypcoB H 3KOHOMHYECKOro
NOTEHIHaNa, o6ecnedHBaeMbIX paHee 3TOH TeppHTO-
pHell rocyiapcTBy-NpeaiieCTBeHHHKY, SIBJSETCS KPH-
TeDPHEM, MOAPLIBAIOLINM TEOPHIO BBITOJBI, MOJYYeH-
HOH mepenaHHOH TeppHTOpHell B pe3ysbTaTe 3aiima.
Tepputopust, KoTopas yxe pacrnojaraer 6orarcrBa-
MH B CHJY NPHPOAHBLIX YCJOBHH H KOTOpasl nepexo-
JHUT K IpYyroMy rocyaapctBy, BO3MOXHO, H He MOJy-
yuaa GoJpliof BHITOABI OT 3aiiMa, a, HanpoTHB,
BHECJIa 3HA4YHMTeNbHBIH BKJAAaX B BHAE HAaJOrOBBIX
NOCTYNJIeHHH B ynJaaTty o6luero 1o/ara rocyAapcraa B
paMKax rmpexHe# HalUHOHAJbHOH COJHAAPHOCTH.
Ecnn nociie npHcoelHHeHHs 3TOH TEpPPHTOPHH K
JpYroMy rocyaapcTBy OT 3TOro rocyjiapcTBa-lpeeM-
HHKa TpebyloT, 4yTo6bl OHO MPHHAJO Ha cebs obsi3a-
TeJbCTBO 1O TNOTaulleHHI0 COOTBETCTBYIOLEH YacTH
HalUHOHa/JbHOrO MyGJIMYHOrO J0Jra rocyaapcTsa-
NpeJlIeCTBEHHHKA, HCUHCJIEHHOH Ha OCHOBe (PHHAH-
COBBIX CpeACTB, KOTOpble ObUIH MpefoCTaBJeHb!
TepPHTOpPHEH K 5TOMY BpeMeHH, TO C TOYKH 3peHHS
TeOPHH AOXOAOB TaKoe TpeGoBaHHe OyIeT Heo6o-
cHOBaHHbIM. Kputepuit (puHAHCOBLIX BO3MOXKHOCTEl
TEPPHTOPHH He YUHTHIBAET Pa3MepoB MOJIb3bl, KOTO-
PYI0O 3Ta TEeppPUTODHA noJjyyasna OT 3aima.

8) YersepTblii aprymMeHT OCHOBLIBaeTcsi Ha coobpa-
JKEHHAX MpPaBOMEPHOCTH H CHpPaBeLJHBOCTH MO OT-
HOWEHHIO K rocyAapCcTBY-NpeiliecCTBEHHHKY H Ha
coo6pakeHHsIX TapaHTHH AJAs KpPeAHTOpOB. Belcka-
3bIBAIOCh MHEHHE, YTO TNepPexoJd TEepPPHTOPHH, OCO-
6eHHO foraToifi TePPHTOPHH, NPUBOIHT K INIOTEpe pe-
CYPCOB TOCYZapCTBOM, JHINUBIIUMCS 3TOH TeppHTO-
puu. TocynapcTBo-npealiecTBEHHHK, Kak, BIpoueM, H
KpPEIHTOphLI, PACCUHTHIBAJIO Ha 3TH pecypchl. [TosTomy
B KOHEYHOM HTOre NpPHHsATHE Ha ce6s rocyaapcTBoOM-
NpeeMHHKOM 06s13aTeJbCTBA MO MOTalUeHHIO 4YacTH
obiero pojra rocyaapcTBa-npellecTBEHHHKa S1B-
JSIETCSl BNOJHE TNPABOMEPHbLIM H CIPaBelJHBBIM.
OnHako BO3HHKaeT BOMpOC, KakKHM o0pasoM 3Ta
4acTh JOJIKHA GBITb PAcCUHTaHa; HEKOTOpPble aBTOPhI
HCMOJIb3YIOT NPHHLHI «A0JEeBOr0 BK/IaAa», YTO ABJS-
€TCSl JIOTHUHBIM C TOYKH 3PeHHs NMPeANOCLIIOK, H3 KO-
TOPBIX OHH HCXOAAT (CCbUIKAa Ha pecypchl, paHee

238 CM. nyHxkT 22 u jnajee 3TOro KOMMEHTapHA, HHUXKe.
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npefocTaBjeHHbIe TeppHTOpHeli), B TO BpeMs Kak
JIpyrie OCHOBHOH YrNoOp Ie/aloT Ha BLIrOAY, KOTOPYIO
TEePPHTOPHSA MOJyuHJa B pe3yJbrare 3aiiMa. Takum
o6pa3om, B paboTax pa3jHUHBIX aBTOPOB (PHIYpPHPY-
I0T OJIHH H T€ Xe YaCTHUHO MepeKpbIBaloHecs, Hen3-
MEHHO repenJeraiolinecss H TeCHO CBSi3aHHble C006-
paxeHHus. JJ0BOJ NMPaBOMEPHOCTH H CIIPaBeAJHBOCTH
NpeACTaBJ/seTCs OCOOEHHO HeOXHAAHHbLIM B paboTax
aptopoB XIX Hau Hauana XX Beka, KOTOpbIe XKHJH B
3M0Xy aHHEKCHH ueJblX NMPOBHHLHH, OCYLLECTBJse-
MBIX [yTeM 3axBaToB MJH BOHH. [lo3ToMy yMecTHO
CNPOCHTb, KaK aHHEKCHpYyIollee rocylaapcTBO, KOTO-
poe He OCTaHaBJHBaJOCh HH Iepell 3aXBaTOM 4acTH
TEPPHTOPHH CBOero MNpPOTHBHHKA, HH JHa)ke mnepej
NpUMEHeHHEM HacCHJHA C LeJblo BHIHYAHTb €ro 3a-
IJIaTHTb penapanqio HJIH KOHTPHOYLHIO B CBSI3H C
BOMHOI, MOIJIO KakHM-To 00pa3oM BOCNPHHHMATb
NOHSITHE NMPaBOMEPHOCTH H CNpaBeiJHBOCTH, NPHUHHU-
Masi Ha ce0s 0653aTeNbCTBO IO NMOTrauleHHIO YacTH
ofiero joJra rocyiapcrsa, JHIUHBLIEroCsl 4acTH
CBOEil TeppHTOPHH. DTO TEOPETHUECKOe NMOCTPOEeHHe
NpeACTaB/sieTcs] B HEKOTOPOH CTerneHH HepeasbHbIM.

9) B noasep:KKy OTPHU@HHS BCSKOH NPaBOBOH OCHO-
BBl AJs1 mepexofa ofliero rocyaapcTBeHHOro poJra
OT rocyjpapcTBa-npeillleCTBEHHHKAa K TOCyAapCcTBYy-
npeeMHUKY B caydae TpaHcdepTa HacTH TEPPHTOPHH
GLIH BHIABHHYTH JBa apryMeHTa. IlepBbiii aprymeHT
OCHOBLIBaeTCsl Ha CyBepeHHOM Xapakrepe rocynap-
ctBa. CyBepeHHTeT, OCYIlecTB/sieMbIil roCy1apCTBOM-
NpeeMHHKOM Ha NMPHCOeIHHEHHOH TEPPHTOPHH, He fB-
JsieTCsl CyBepeHHTETOM, MepeflaHHbIM roCYAapCTBOM-
npejliecTBeHHHKOM. [ocynapcTBo-ipeeMHHK — OCy-
[LeCTBJAsieT Ha Hell CBOH COOCTBEHHBIH CyBepeHHTeT.
[IpaBonpeeMcTBO rocyaapcTs np2anosaraer He nmepe-
XOJl CyBepeHHTeTa, a 3aMeHy OJHOr0 CyBepeHHTeTa
ApyruM. IIpyruMH cJOBaMH, rocyAapCTBO-MPEeMHHK,
K KOTOpOMY OTOlIJa 4acTb TEPPHTOPHH, OCYILECT-
BJIsieT Ha Hell CBOM COOCTBeHHLIE CyBepeHHble npaBa,
a He BCTymaeT BO BJafeHHe NpaBaMH rocynapcraa-
npeillecTBEeHHHKA; MO3TOMY K HeMY He NepexoasiT
06513aTeIbCTBA H JOJs1 AOJTOB TOCYNapCTBa-Npes-
1IeCTBEHHHKA.

10) Bropoli apryMeHT OCHOBLIBAaeTCSl Ha Xapakrepe
jpoara rocyaapcrsa. ['oBopsi 0 HaLHOHaAbLHOM Ny6-
JIUUHOM JOJTe, TO €CTb 00 06lueM rocynapcTBEHHOM
J0JITe, aBTOpHI, OTPHLAIOIIHE MPAaBOMEPHOCTH Mepe-
X0j1a YacTH 3TOro JoJjra K roc;&apcrsy-npeemuuxy,
CUHTAIOT, YTO B 3TOM cCJydae peub HAET O JHYHOM
JloJITe TocylapcTBa, KOTOpPOe coraacoBsajo ero. Ta-
KHM 06pa3oM, IO HX MHEHHIO, B clyuae TePPHTODH-
aJbHbIX H3MEHEHHH 3TOT JIMYHBIH AOJr POAOJKAET
OCTaBaTbCsl Ha OTBETCTBEHHOCTH TOCYAApCTBa, JH-
IIKBLIErocsl YacTH CBOeH TEPPHTOPHH, A0 TeX MOop,
NOKa OHO COXpaHsieT CBOe MOJHTHYECKOe JHLUO, He-
CMOTPsl Ha MOTepIO 4acTH TeppuTOpHH. Tak, HampH-
Mep, OLMH H3 aBTOPOB MHCaJ:

...PacujeHeHHOE HJH AHHEKCHDOBAHHOE TFOCYAAPCTBO AUHUHO
COTJ1acoBHLIBAJIO JOAT (3leCh HAET Peub JHLb O HAYUOHAAbHLIX,
a He O JIoOKaJbHLIX goJarax...). OHO B37J0 Ha ce6s TOpXKecT-
BeHHOe 06f3aTeNbCTBO BHIMATHTL €r0, HECMOTPA HU Ha
410. HecoMHeHHO, OHO pacCYHTHIBaJO Ha HaJOrH, MNOCTY-
nawoumue co sceldl ero tTepputopuH. OTUNEHEHHE TEPPHTOPHH

B C/yuyae 4QCTU4HO{ AHHEKCHH NPHUBOLHT K YMEHbIIEHHIO
pecypcos, ¢ MOMOLIbIO KOTOPbIX OHO MPEANnoaarano BHNJATHTD
csoft noar. OnHako ropududecku H3MeHeHHe o6beMa pecypcoB
He MOXeT BAMATL Ha 06s3aTeIbCTBA [OCY1apCTBa-10J1K-
HHKa 239,

M B cHocke oH pobaBHJ:

BONbWHHCTBO AHIHACKHX H aMEPHKaHCKHX aBTOPOB B
cay4ae 4acTu4HOL QHHEKCuy NMPHIAIT a6CONIOTHOE 3HayeHHe
3TOMY NpDHHUHNY H JaXe 3afBJAIT, YTO aHHEKCHpYyllee
rocy1apcTBO He HeCeT HHKaKHX topududeckux o6s3aTenb Ts
mo ynmnare 410604 4acTH J0ATa paCYJEHEHHOTO roCyAap-
cTBa .

Hanpumep, onuH Takoit aBTOp mucadf:

OG6uIHi A0JIT rocyAapcTBa SIBASIETCA JHYHLIM 06A3aTeNbCT-
BoM... HoBoe rocynapcTBo He HUMeeT HHKAKOrO OTHOMIEHHS
K NpaBaM, KOTOpple ObIJIH B3ATH Ha ce6fl TOCYAapCTBOM B
KauecTBe JIMYHHIX TpaB M o6n3aHHocTedt. [lpexuee rocy-
NapcTBO MPOAOJKAeT CYLIeCTBOBATH 241,

239 Jeéze, «L’emprunt dans les rapports internationaux...»
(loc. cit.), p. 65.0aHaKO TOT XKe aBTOP B TOH XKe cCTaTbe
nuueT:

«AHHEKCHPYIOLEe rOCYAapCTBO AUYHO He COTJacOBLIBA-
JIO AONT aHHEKCHPOBAHHOTO HJH paculeHHOro rocyaap-
cTBa. JIOTHYHO H CNpaBeANHBO, YTO B CHAY caMoro ¢akra
aHHEKCHH OHO 8 Kpadnem caywae 6yaeT HecTH o6s3a-
TENbCTBO JHWb B OTHOWIEHHH propter rem no npuyune
aHHeKcHH... UTo B aeficTBHTEJbHOCTH NpeacTaBafeT cobod
o6s3aTesbcTBO propter rem? 3To 6peMs, KOTOpoe co-
OTBETCTBYET BeJHUHHE BKJAAa XHTeJeR aHHEKCHpYeMo#
TeppHTOpHH» (ibid., p. 62).

ApTop, TakHM o6pa3oM, BblCTYnmaeT 3a TO, YTOGH rocy-
AapCTBO-NPEEMHHK BHOCHJO CBOA BKJaJ B ymaaTy oGuiero
Ao0Jra rocyAapcrba-npefwecrtseHHuka. OQHAKO CM. TakKxe
ibid., p. 70, rae o yTBepxaaer:

«Hacroawue w 6ydywue HaNOroOMJaTeNbLIHKH KaxXaof
YacTH TEPPHTOPHH pacCuJeHeHHOro roCyAapcTBa AOJIKHBL
H Jajnee HECTH BCe HaJOroBoe OpeMs He3aBUCUMO OT
npoucxodauux noasutueckux coborud, paye ecad aH-
HEKCHPYIOLILEE TOCYAAaPCTBO OTKa3blBaeTcAd MPHHATb Ha
ce6a 006f3aTeNbCTBO MO ynJjaTe 4YacTH 3TOro jAodfra...
TeppuTOpHa/IbHOE H3MeHEHHe He MOXET MOBJedb 3a co6Oil
AHKBRAALHIO IOPHAHYECKOro 006513aTeJbCTBa, B3STOFO B
HODMaJIbHbIX YC/NOBHAX Ha ce6fl KOMMETEHTHbIMH rocypap-
CTBEHHBIMH BJacTAMH. Hanoronnartenbuukn pacuneHeH-
HOTO rocylapcTBa, HECMOTPS Ha YMeHblUeHHe Pa3MepoB
TePPHTOPHH H 06beMa pecypcoB, NMPOAOJKAIOT cO6M0AATD
nepBOHaualbHble 06A3aTeNbCTBA>.

B koHeuyHOM cyeTe aBTOpa 3TOM pPaGOThl CJAELYET OTHECTH K
aBTOPaM, BBICKA3bIBAOWHMC 3a 064Ca0842HKbIE Tiepexol
4aCTH HallHOHANbHOro MYGNHYHOrO A0Jra rocyaapcTBa-npen-
WeCTBEHHHKA, TaK KaK OH JenaeT cJelyOUHH BBIBOA:

«Pe3ioMupys BhlulecKa3aHHoe, 8 npusyune: 1) aHHeKCH-
pyiolee rocyaapcTBO AOJNXKHO B3AThb Ha ce6a o6sa3aTelb-
CTBO MO TOralleHHI0 YacTH JA0Jra AaHHEKCHPOBAHHOTO
rocynapcTsa; 2) 3Ta 4acTb JOJXKHa GbiTh paccyHTaHa Ha
OCHOBe [J0JIeBOro BKJaja aHHEKCHPOBAHHOH TEPPHTOPHH;
3) B HCKJIIOUHTEJbHBIX cJay4adX, ecaH Oyaer Hedsycmoi-
CAeHKO u 0OCTO8EpPHO [0KA3aHO, YTO B HacTosliee BpeMs
u B GnuxafweM GyiyuleM pecypcbl aHHEKCHPYEMO#H Tep-
pHTOPHH He MOryT OGecredyHTh NoralieHHe COOTBETCTBYIO-
uHM 06pa3oM HCYHCAEHHOM H NepeiaHHOH NOX OTBerT-
CTBEHHOCTb AHHEKCHPYIOWEro rocyaapcTBa yactTd poara,
3TO MNocJeJHee FOCYAapCTBO MOXET OTJOXHTb MoratueHue
J0JIra HIH YMeHBLUIHTb pa3Mmep 3TOfl yacTu jgoara B Kaue-
CTBE HCKJIOYHTENbHO HeOGXOAHMON Mephl AJf HajajJexa-
L1ero yJay4dileHuss GHHAHCOBOro nosoxenua» (Ibid., p. 72).
240 Jpid., p. 65, foot-note 2.

241 W. E. Hall, A Treatise on International Law, 7th ed.
(Oxford, Clarendon, 1917), pp. 93 and 95.
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11) Tlpaktuka rocyiapcTs B BONpoce nepexona o6-
IUMX TOCYAApPCTBEHHBLIX JOJNTOB NMPH NEpeXoie 4acTH
TEPPUTOPHH TOCYyAapCTBa-NpeflIecCTBEHHHKA TaKkKe
BecbMa pa3Hoo6pa3Ha. MOKHO NPHBECTH HECKOJNbKO
clyyaeB, KOrJa rocyAapCcTBO-IPeeMHHK NPHHHMaeT
Ha cebs Takue AOJTH.

12) B coorBercrBuH co craTthelt | PpaHko-capauH-
cko#l KoHBeHUHH oT 23 aBrycra 1860 roga Ppanuus,
koropasi noayuuna Huuuy u Casoitio, npuHaasexas-
e Capaunckomy KopoaeBctBy, B3siia Ha cebs
06513aTeNIbCTBO MO MOrallleHH1I0 He6GOoJbLIOH uacTH
jpoara Capannun. B 1866 roay Hranusi obsizanaco
yIJATHTh YacTb Manckoro JoJra copasMepHO YHC-
JIEHHOCTH HaceJleHHsl nanckux rocyaapcts (Pomaib,
Mapu, OM6pHust H BeHeBeHT), KoTOpble GBIIH aHHEK-
cupoBanbl Mranbanckum KoponescteoMm B 1860 roay.
B 1881 roay I'peuusi, KoTopasi npHCOeHHHIA K CBOeH
tTeppuTopun PeccadHio, GbBlIYI0 uactb OTTOMAH-
CKOH HMMepHH, B3sla Ha cebs 006s513aTeNbCTBO MO
MoralleHHIo rocyAapcTBeHHoro joara OtroMaHcKoH
HMNEPHH COpa3MepHO AOJEBOMY BKJajly HacejeHHs
aHHeKcHpoBaHHOHR npoBUHUMH (cratbsi 10 pgoroBopa
or 24 mas 1881 roaa).

13) B pe3yabraTe MHOrOYHCJEHHBIX TEPPHTOPHAJDb-
HBLIX M3MeHeHHi, npoHcllennx B Espone nocne nep-
BOH MHPOBO#1 BOHHBI, ¢ 60osbLIOH OCTPOTOH BcTanNa
npo6JjeMa npaBonpeeMcTBa FOCYAapCTB B OTHOLIEHHH
rocyJapCTBeHHBIX JOJIOB, KOTOPYIO MOMLITAMHCh pa3s-
pewntb Bepcanbcku#t, CeH-)KepmeHckHil 0 TpHaHoH-
CKMH poroBopel. B 3THX poroBopax, mNHIIeT OAHH
aBTOp,

...CHI'paJH poJb MOJHTHYECKHE H 3KOHOMHUECKHe coobpa-
weHusi. Colo3Hble JepXaBbl, KOTOpble NPaKTHUECKH caMo-
CTOATEJNbHO COCTABJSMIH 3TH MHpHble NOTOBOPbI, HE HMeJH
HaMepeHHil MOJHOCTbIO JIHKBHAHPOBATb 5KOHOMHYECKYIO
CTPYKTYpy mnoGeXAeHHHIX CTPaH M CAeJaTb HX COBEPUIEHHO
HENJAaTeXeCnoco6HbIMU. IDTHM 0oObsACHAeTCS TOT (aKt, uTO
noGexaeHHble TOCYAapcTBa He OLIIH OCTaB/leHbl HaelHHe
C HMX JojaramMH, KOTOpble OHH He CMOrJIH 6bl moracHTb 6e3
noMoww rocymapcts-no6enurenefi. OmHako B pacuer MnpH-
HHMaJluch M Apyrue OOCTOATENBCTBA, @ HMEHHO HEOGXOAH-
MocTb o6ecneueHusi mpedepeHUHaJbHOrO peXHMa COIO3HEIM
KpeAHTOpaM, a TaKxe TPYAHOCTH, CBA3aHHLIE C DEryJsApHbIM
norameHHeM AOJTOB B CHJY TsxKeJsioro 6peMeHH permapauui.

HaKOHeLl, cJenyetr OTMETHTL, YTO pa3JjHuHe TPpaJHUHOHHBIX
TeopHi 06 o6s3aTeJJbHOM HJHM HeoOA3aTeJbHOM XapakTepe
nepexoja rocyAapcTBEHHBIX [0JroB BH3BaNO MLeJblfi pAR
pasHorJacHii cpeiu 3aHHTEPECOBAHHHX TOCYAapcTB H CIO-
coGCTBOBAJIO BO3HHKHOBEHHIO KOPEHHbIX npoTusopedull mexdy
8HyTpenHel CcyO0e6HOY npAaKTUKol pACHAEHEHHBIX U AHHEKCU-
pyrowux eocydapcre 42,

Brnocneacrsuu B cratbe 254 Bepcaabckoro norosopa
otr 28 HioHs 1919 roaa 6bla1 yTBepKAeH OGILHN NPHH-
IIHI MPaBONPEEMCTBA B OTHOLIEHHH FOCYAapCTBEHHBIX
aoaroB ['epmanun. CorjacHo 3TOMY MOJOXKEHHIO,
JepKaBbl, K KOTOPbIM OblIH NpPHCOEJHHEHbl YacTH
TeppHTOpHil 'epMaHHH, NOJKHBI GblIH B3ATh HA cebf
00513aTe1bCTBO MO YIJIaTe€ HEKOTOPOH YacTH — KOTO-
pyI0 NpeicTOSiIO ONpPeAeNHTb — 10Jra [epMaHCKOH
umnepuu (a TakxKe 4acTH J0Jra repMaHCKOro eocy-

242 Rousseau, Droit international public (op. cit.), p. 442.

dapcrea, KOTOpPOMY INpHHajJexaja YCTylJleHHas
TEpPPUTOPHs) Mo cocTosiHHio Ha | aBrycra 1914 ro-
na 243, OpHako cratbs 255 [loroBopa npenycMarpH-
Bana psAA MCK/IIOUeHHH M3 3TOro npHHuMna. Tak,
HanpuMep, YYHTHIBassi OTKa3 I'epMaHHH B NIpPOLIJIOM
B3AITb Ha cebs 00513aTebCTBO MO YMJaTe 4acTH o6-
uerocyaapcTBeHHoro aoara ®paHUHH nocie aHHeK-
cHH dab3ac-Jlorapunruu B 1871 roay, colo3Hble aep-
’KaBbl M0 TpeGoBaHHIO PpaHUHH NOCTAHOBHJH OCBO-
6oanth OpaHUKIO B CBSI3H C BO3BpalleHHeM DJab3ac-
JIOTapHHTHH OT BCSKOrO y4acTHsl B MOrallleHHH To-
CylapCTBEHHBIX A0NTOB ['epMaHHH.

14) OnuH aBTOp NpPHUBOAMT caydyail ydacTHsl rocy-
JapcTBa-lpeeMHHKa B TOrallleHHH 4YacTH O6Liero
JloJira cBoero npealiecteBeHHHKa. OfHaKO peyb 37ech
HIeT O clyuyae, BLIXOASIILEM 32 PAMKH COBPEMEHHOro
MeXyHapoJHOro npaBa, MOCKOJBLKY Mepexoj] uacTH
TEPPHUTOPHH OLLT OCyliecTBJAEH cHJoH. [leHcTBUTENb-
HO, TpPeTHH peilX B COOTBETCTBHH C [OrOBOPOM OT
4 oxkta6psa 1941 roaa, 3ak/OUEHHBIM MeXAY HHM H
YexocaoBakuel, B3sig Ha ce6s1 06513aTeNbCTBO BbIM-
aatuth 10 MHANHApAOB YeXOCJ0BalKHX KPOH B Ka-
yecTBe MoraileHHsi 4actH obuero poJara Yexocao-
BaKHH (a TaKKe YacTH JIOKAJIH30BAaHHOIO J0Jra B OT-
HOLUEHHH OTTOPrHYThHIX 3eMenb — BoremMuu-MopaBuu
u Cuneaun). Yactb u3 3tux 10 MuUAnuapaos npej-
HasHayaJjacb AJS1 MOralleHHs] KOHCOJHAHPOBaHHOTrO
BHYTPEHHEro rocyJlapcTBEHHOro JoJara, KpaTKo-
CPOYHOTO TOCYAApPCTBEHHOrO [0Jra, HEeKOHCOJHIH-
POBAHHOTO TOCYAApCTBEHHOro  JoJra, a TakKxke
JIONITOB MpaBHTENbCTBEHHBIX (OHAOB, TaKHX Kak
LeHTpaJbHBIH (OHA COLHAJBLHOTO CTPaXOBaHHA,
sHepreTHueckKHii ¢GoHA, ¢OHA BOAHBIX pecypcos,
NeHCHOHHLIH ¢oHA H T. A. (M Bcex A0JaroB GBLIBLIHX
YexXOCJOBALKHX BOOPYKEHHBIX CHJ IO COCTOSIHHIO Ha
15 mapra 1939 roma, KoTopble fIBIAIOTCS rocyaap-
CTBEHHLIMH J0/JTaMH H KOTOpLle LIHTHPYeMLIil aBTOp
OIIHOOUHO MPHUYHCJIHA K J0JraM TeppHTOpHH, 3a-
XBaueHHBEIX peiixoM) 244,

15) C apyro#i cTopoHEl, uyacro GhbIBaeT, YTO rocy-
AAapcTBO-NMPEeeMHHK COBceM OcBoOOXKAaeTcsl OT Bbl-
mjaar no obuiemMy AOJATY rocyaapcTBa-NpeallecTBeH-
uuka. Tak, B gokyMeHTe «[IpenBapHTenbHble mnepe-

243 Ha 3ToM OCHOBaHHH HCKJIOYaJach BHIJATa BOEHHBIX
aoaroB. Crates 254 Bepcasbckoro gorosopa (4Js crnpaBok
CM. CHOCKy 223, Bpllle) TJacHT cjaejyloliee:

«JlepxaBel, ‘KOTOPHIM YCTYNJEHH FepDMaHCKHE TepPpHTO-
pHH, NOJXKHH O6yayT ¢ cob/i0JeHHeM NOCTaHOBJEHHH
cratbH 255 MpuHATL Ha ce6f BLIMJATY:

1) wactH poara TepMaHckolf WMMepHH, KaKHM OH G6HLI
Ha | aBrycra 1914 roaa...;

2) uvacTH jJosira, Kak OH cymecTBoBaa K 1
1914 roma, toro Tepmanckoro rocynapcrsa,
NpHHajJexala YCTYMJeHHAs TEPPHTOPHA...».

244 Paenson, op. cit., pp. 112—113.

ABTOp cchJaeTcs Ha NPOTHBONPABHYIO AHHEKCHIO H CHH-
TaeT, KpoMe Toro, uto cayuai c YexocnoBakueit oTHOCHTCS
K KaTeropmu «YCTYNKH HacTH TEDDHTODHH»; B LEACTBHTEJb-
HOCTH OH siBJsieTcsi Gojee CJOXHLIM, H60 paculeHeHHe ro-
CyAapcTBa CONMPOBOXAAJNOCh He TOJBKO MNpHCOeAHMHEHHEM
TeppHTOpHH K Benrpuun H Pelixy, HO H co3jaHHeM rocy-
LapcTB — TaK Ha3blBaeMOro «mnportekropata boremuu-Mo-
paBuu» u CloBakpH.

aBrycra
KOTOPOMY
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roBopel 0 MHpe Mexay AscrpHefl, Ilpyccueli u
JlaHuel», noanucaHHoM | mast 1864 roga B BeHe,
COJIep2KHTCSI cTaThsl 3, B KOTOpOH npeaycMaTpHBaer-
cst, 4YTO:

OTBETCTBEHHOCTb 33 JOJTH, KOHKDPETHO COr/JacOBaHHLIE OT
umend KoponesctBa [launu uau ogHoro H3 rpaders llaes-
pur, lonbwrtefin u Jlaysu6ypr, 6yaer H Janee JexaTb Ha
KaxJ0il H3 3THX cTpaH 245,

16) B snoxy, Koraa aHHekcHsi nyTeM 3axsaTa 6bl1a
pacnpocTpaHeHHOH npakrHkoi, Poccusi oTkasanace
OT Kakoro-jau6o npaBoNpeeMCTBAa B OTHOLIEHHH 4Yac-
TH TYpelKOro rocyAapcTBEHHOro A0Jra 3axBayeHHbIX
€l0 TeppUTOPHH, BXOAMBIIHX paHee B cocraB OTTo-
MaHcKo# HmnepHH. Ee nonHoMouHble npeAcTaBHTENH
B CYLIHOCTH NPOBOAHJH pasjHuHe MeX1y MepexoaoM
YyacTH TEPPUTOPHH HA OCHOBe coOrJalleHHsi, 6e3BO3-
Me3JHOro gapa HJaH o6MeHa (YTO B KOHEYHOM HTOTe
MOTJI0 6bl SIBJSATbCSI OCHOBaHHEM AJs1 06513aTe/bCTBA
MO [MOoralleHHIo 4acTH o6liuero A0Jra) H nepexoaoM
TEpPHUTOPHH B pe3yJ/bTaTe JOMYCKaeMoro B Ty 3MOXY
3axBaTa, KOTOpLIi BOBCE He CO3[1aBaJj KaKoro-inoo
npaBa 0CBOGOXAATb rOCy1apcTBO-NpeNIeCTBEHHHKA
or monrosoro GpeMeHH. [danee Ha 3acenaHuH bep-
JuHcKoro Kourpecca 10 uions 1878 roga mosHOMOU-
Helit npexacraButens Typuun Kaparteomopu [lawma
MpeMIOXHA  caefyollylo  pesoawouHio:  «Poccus
npumer Ha cebs 0653aTejbCTBO IO ymJjaTe YacTH
ny6auuHoro goara OTTOMaHCKOH HMIIepHH, OTHECEH-
HOH K TeppHTOpPHAM B A3MH, KOTOpHE GBIIH MPHCO-
efHHeHbl K TeppuTopHH Poccuu». B nporokose storo
3aceqaHHsi TOBOPHTCS:

I'pad llysanos orBeyaer, yTo, HAaCKOJbKO €My H3BeCTHO,
sBAsieTcsd OGI(eNpH3HAHHLIM, 4TO pachpejejeHHe [0Jros
HMeeT MeCTO JHWb B OTHOWEHHH TepPHTOpHH, KOTOpLIe
OTAEJSIITCA Ha OCHOBAHHH COrJalleHHs, 6e3BO3Me31HOro
gapa uaM o6MeHa, HO 3TO He TaK B cJayyae 3axBata. Poccus
ABJsieTCS CTpaHoi-no6eautensuHuuesi 8 Espone u B A3uu.
OHa HHYero He JOJXHa MJIaTHTb 338 3TH TEPPHTOPHH H He
HMeeT HHKakoro orHoweHHs K goary Typuuu. Kusase I'opua-
KOB CaMbIM KaTeropHYHHIM 06pa3oM oOTBepraer Tpe6OBaHHe
Kapareogopu IMawu # He MOXeT CKPHITb CBOEro YAHBJEHHS
o 3TOMY MOBOAY.

[Tpeacenartenpb 3asiBWJ, UTO, NPHHHMasi BO BHHMaHHe
OTKa3 TMOJHOMOYHBIX MpeacraBuTesnel PoccuH, OH
CYMTAeT HEBO3MOXHBIM JaJjibHelilllee paccMOTpPeHHe
[Tpennoxennsi OTToMaHCKON HMIepHH 246,

17) Bo ®pankopyprckoM norosope (10 mas 1871 ro-
jpa), 3akJaioueHHom Mexay Ppanuueit u Ilpyccues,
B COOTBETCTBHH C KOTOPEIM 3Jb3ac H JloTapHHTHS
nepewyk K 'epMaHtH, CO3HATeNbHO He 3aTparuBaJcs
BONpPOC O NMPHHATHH TOCYNapCTBOM-IIPeeMHHKOM 061-
3aTeJbCTBa 10 yMmJjaTe uyacTH obulero goara Ppau-
uud. [TpuHu ¢or Bucmapk, KoTopelli K TOMY XKe
HaBs3aa PpaHuun nocie ee nopaxenuss noa Ce-

245 de Martens, ed, Nouveau Recueil...
Dieterich, 1869), vol. XVII, pp. 470 et seq.

248 Protocol No. 17 of the Congress of Berlin for the
Settlement of Affairs in the East, British and Foreign State
Papers 1877—1878 (London, Ridgeway, 1885), vol. LXIX,
p. 862 and pp. 1052 et seq. TouHO TaKOH Xe MNOJHTHKH
npuAepXHBaJHCh H APYrHe eBponeficKHe AepKaBbl B cayuae
3axBara.

(Gottingen,

JAaHOM BbINJIATY BOEHHOH KOHTPHGYLHH B pa3mepe
5 mapa. ¢paHKOB, KaTeropHyeCKH OTKasajci MpH-
HATb Ha cebs COOTBETCTBYIOLLYIO YacTh HALHOHA/b-
HOTO rocyaapcTBeHHoro poara PpaHuuu ¢ ydyetom
3HAUEHHsI TEPPHTOPHH, OTHAeNeHHbIX oT PpaHuuH 247,
Yerynka B 1871 roay B nonb3y I'epmaHuH Dab3ac-
JloTapHHruH, cBOGOIHOH OT 06f3aTenbLCTB MO Mora-
IIEHHIO COOTBETCTBYIOLIEH YacTH FOCYRapCTBEHHOTO
jpoara PpaHuHH, BbI3BaJa, Kak U3BecTHO 248, ana-
JIOTHYHYIO CHTYallHIO, CO3[aBIUYyIOCS MO3[Hee B pe-
3yJbTaTe BO3BpallleHHs] PpaHUHH 3THX XKe MPOBUH-
LUHH, KOTOpble B COOTBETCTBHH CO CTaTbsIMH 55 H
255 Bepcasbckoro goroeopa Takxe Gblii 06bsiBJe-
Hbl CBOGOAHBIMH OT TFOCYAApCTBEHHbLIX JOJIOB.

18) Korma Ha ocHOBaHHH AHKOHCKOro JAOrOBOpa OT
20 okts6psa 1883 roga Uuan aHHeKcHpoBaJo y [lepy
npouHuMio Tapanaka, OHO OTKa3anocb MPHHSTb
Ha ce6s1 OTBeTCTBEHHOCTb 3a MOraieHHe gaXe Mma-
Jefiliefi 4acTH HALHOHAJBHOTO TOCYJAapCTBEHHOTO
noara Ilepy. OxHako BBHAY TOTO YTO MEXAY 3THMH
JBYMsl CTpaHaMH BO3HHUKJH CIOpPbl B OTHOLIEHHH CO-
6/101€HHs1 3TOr0 J0rosopa, B JpPYroM JOTOBOpe,
-3aKJI0UeHHOM MexXay HuMH 3 Hions 1929 roga B
Jlume, Gbl1 MOATBepHkAeH (GaKT ocBOGOKAeHHA UHiH
OT noramieHHus Jo60H yactu obuiero goara [lepy 249,

19) B 1905 roay B CBfI3H ¢ aHHEKCHeH 10XKHOM YacTH
octpoBa CaxanuH SInoHust He mpHHsAJAa Ha cebs HH-
Kakoro ofs3aTejbCTBa MO MOrallleHHIO YacTH rocy-
JapcTBeHHOro pojra PoccHH.

20) Ilocne BTOpO¥ MHPOBOI BOHHBI TEeHAEHLHsS B
IpakTHKe rocyaapcTB Mepecrana cJefoBaTh pelle-
HHUSIM, BbIHECEHHBbIM 110 OKOHYaHHH NepBOH MHPOBOMH
BOHHBEL. B oranuHe ot goroeopa 1919 roaa, B goro-
BOpax, 3ak/Jlo4eHHbIXx nocie 1954 ropa, rocynap-

247 Tor ¢akr, uto npuHu ¢on Bucmapk pacnopsauncs
YMEHbUIHTEL CYMMY BOEHHOH KOHTpHOYUHH, KOTOpasi paHee
cocrasisaa 6 MApDA., He NOJXKeH CO3AaBaThb WJUIO3HH, H ero
He CJellyeT pacCMaTpHBaTb KaK NpuHHATHe Ha ce6sa [epma-
HHell yactu o6wero foara dpanund. Takas MHHMasA ycTynka
npuHua ¢on bBucmapka Hcnmoab3oBasach MO3JHEE T-HOM
a’Apnumom 26 anpens 1871 roga ua Bpioccenbckoil KoHde-
peHlHH ¢ ueabl ocBoGoxaeHHs [epmaHuu OT BCsIKOro
y4acTHsl B MOTalIeHHH Oo6uero ny6jaHuHoro goJara ®paHuuu.

248 CM. nyHkT 13 3Toro KoMMeHTapus, BHILLE.

249 QOgHako 3amachl T'yaHO, pacrnoJiOXKeHHble B POBHHUKH,
nepeweaue K YuaH, MO-BHAHMOMY, MOCJYXHJIH rapanTtHed
rocyaapcrteeHnoro goara Ilepy no OTHOWEHHIO K TakHM
HHOCTPAHHEIM rocyaapcram, kak ®panuuns, Uranusa, Coean-
HenHoe KoposieBctBo u  CoegnHensbie llltatel AmepHKH.
[TockoMbKY rocynaapcTBy-npeeMHHKY MNpeibsBASIHCL Tpe-
GoBaHHS K OGecnedyeHHI0 rapaHTHH H MNPHHATHIO Ha ce6s
o6f3aTe/bCcTBa MO NOraumeHHio yacTH o6uiero goJara Ilepy,
ompejensgeMOro Ha OCHOBe 6OraTcTBa, pacHOJIOXEHHOro B
npejenax nepeflaHHOH  TeppPHTOPHH, (PaHKO-YHIHACKHI
ap6HTpaXKHbIfl Cyl MpHIIeJ] K BLIBOAY 06 OTCYTCTBHH Kakoro-
JAu60 3ajora rapaHTHH HJAM ofecneyeHHs B MOJb3y rocy-
NapcTB-KPeAHTOPOB HA OCHOBAaHHH TOTO, YTO MPaBa BHTEKAKWT
M3  4QCTHbLX JOrOBOPOB, 3aKJIOYeHHbIX Mexay Ilepy u
HEKOTOPHIMH Tpa)AaHaMH TrocyalapcTB-KpefHTOpOB (apGHT-
paxHoe pelueHde, BbiHeceHHoe B Pannepcsuane 5 wuions
1901 rona). Cm. Feilchenfeld, op. cit., pp. 321—329 u
D. P. O'Connel, The Law of State Succession (Cambridge,
University Press, 1956), pp. 167—170. Kak 6b TOo HH
6bls10 JIMMCKHI 10roBOp, O KOTOPOM TOBODHTCS BBILUE, NMOA-
TBepaAHa ocBoGoxiaeHHe Uuau Kak rocygapcrBa-npeeMHHKa
OT BCeX NOJIroBbIX 06f3aTeNbCTB.
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CTBa-NpeeMHUKH OCBOOOXKAAIOTCA B LEJOM OT BCS-
KOH OTBETCTBEHHOCTH 34 MOralleHHe YacTH HaLHo-
HaJbLHOTO TOCYAAapCTBEHHOro JoJra rocyAapcTBa-
NpeAlIecTBEHHHKA. TaK, MHPHBIA AOroBOp, 3aKJIO-
ueHHblii ¢ Mranueit 10 depans 1947 roga, uckmaouan
Kako#-1H60 nepexol A0JroB rocyaapcTBa-npeamiect-
BEHHHKA, B YAaCTHOCTH, B Bompoce o TpHecte 250, 33
HCKJIIOUEHHEM HCKOB MpeAbfABHTeJeH NOKYMEHTOB MO
3THM JOJTaM, COCTABJEHHLIM Ha YCTYNJEHHOH Tep-
PHTOpPHH.

21) Uro KacaercA IOpPHOHYECKOTrO MNpeleneHTa, TO
HaHGosiee 4acTo ynoMHHaeTcsl apOGHTpakHoe pelue-
HHe, BhIHeceHHoe J. Bopenem 18 anpeas 1925 rona no
neny o nybauurom Ooaze OTTOMAHCKOL umnepuu.
XoTa B JaHHOM ciyuyae pedb Ija He O Mepexone
YacTH TEPPHTOPHH OJAHOrO FOCYAAapcTBa K APYroMy,
a 0 ApyroM BHJe NpaBONpeeMCcTBa rocyaapcTs, BBHAY
TOTO YTO BOMNPOC Kacajcsi OTHeCeHHs MyGJHUHOro
aoira OTTOMaHCKOH HMMEepHH rocygapcTBaM H Tep-
PHTOpPHAM, OTAeNHBIIHMCST OT OTTOMaHCKOH HMNEpHH
(oTHeneHHe HECKONbKHX 4YacTed TEPPHTOPHH Trocy-
JapcTBa ¢ MNoOcC/JeAyIOLIMM 00pa3soBaHHEM HOBBIX
rocyfapcts HJaH Ge3 Hero), 3TOT ciay4all CTOMT ymo-
MSHYTb, Y4YHUThIBasi OOLUHH XapakTep BbIpaXKeHHH,
KOTOPBIMH MOJIL30BAJICSA B 3TOH CBA3H apOuTp H3 JKe-
HeBbl. OH CYyMTaJ, UTO MPABOBOr0o 00S13aTeJNbCTBA B
OTHOLIEHHH nepexoja YacTH O6LIero goJra rocyaap-
CTBa-NpeJlIeCTBEHHHKA He CYLLEeCTBYET, €C/H OHO He
NpeAycMOTPEHO B JOTOBOPHOM MOJOXKeHHH. B cBoeM
pelleHHH OH yKasal:

IMo MHeHHlo ap6HTpa, HeCMOTPS yXe Ha CyLIeCTBYIOLIHe
npelefeHTH, Helb3fl yTBepKAaTh, HTO AepxaBa, K KOTOPOH
NepexoiHT TePPHTOPHS, aBTOMATHYECKH CTAHOBHTCH OTBETCT-

BEHHON 3a COOTBETCTBYOLIYIO 4YacTb MNyGJAHYHOro [o0Jra
rocyiapctsa, KOTOPOMY 3Ta TEpPDHTODHA paHee NpHHAA-
Nexana 251,

On npogonxaer euie Gosiee OnpejesieHHO:

Henb3s cuuraTh, 4YTO B MNO3HTHBHOM MEXAYHapOLHOM
npaBe yCTaHOBJEH NPHHUHM, COTJAacHO KOTOPOMY rocyaapcT-
BO, npHoGpeTalollee 4acTh TeppHTOPHH APYroro rocyaapcTaa,
LOJMKHO OLHOBpPeMeHHO 6paTb Ha cela 0653aTeNbCTBO MO
ynJjate COOTBETCTBYIOULeH wacTH MyGJIHUYHOrG Jo0Jra 3TOro
rocypapctsa. [logo6Hoe 0653aTeJbCTBO MOXKET BHITEKATh
JHIIb H3 J0roBOpa, B CHJIY KOTOPOTrO COOTBETCTBYlOLIee rocy-
napctBo GepeT Ha ce6f 3TO 06A3aTeNbCTBO, NMPHYEM NoCHaen-
Hee CYyLIecTBYeT JHIIbL B YCAOBHAX H paMKax, onpejeleHHBIX
B 3TOM JoroBope 252,

22) o cHxX mop paccMOTpeHHe KOHLUEHTPHPOBAJOCh
Ha OOILHX rocyfapcTBeHHBIX [0Jrax rocyaapcTsa-
npeiliecTBeHHHKa. KakoBa K€ CHTyauHsl B OTHOLLe-
HHH JIOKQJIM30BaHHBIX TOCYAapCTBEHHLIX [0OJrOB,
TO €CTb TOCYJapCTBEHHBIX [O0JI'OB, COrJacCOBAHHBIX
LEHTPaJbHLIM NMPABHTEJLCTBOM OT HMEHH BCEro ro-
CydapcTBa, HO mNpeJHa3HAYeHHbIX KOHKPETHO AJs
YIOBJICTBODEHHS1 ONpeeNeHHEIX NOTPeOHOCTEH KaKo-
ro-116o pa#ioHa, TO ecTb AJf HCNOJb30BaHHA
CpPeACTB OT 3TOro 3aiiMa Ha NPOEKT B MNepeaaHHOMH

250 [Tna cnpaBoOK CM. CHOCKY 223, BhIlle.

281 United Nations, Reports of International Arbitral
Awards, vol. 1 (op. cit.), p. 573.

252 Ibid., p. 571.

tepputopuu? CllefyeT cpa3y ykasaTb, 4TO JIOKaJH-
30BaHHblE TOCYLApPCTBEHHblE AOJIH YacTO paccMar-
pHBAIOTCA OTAEJbHO OT OGIIHX TOCYZApPCTBEHHBIX
LOJITOB, B pe3yJibTaTe 4€ro Ha NpakTHKE ONpeaeIeHHe
TaKUX [OJIFOB MOXET OKa3aThCH 3aTPyIHHTENbHLIM.
Kak ykasbiBasoch:

...He BCET/la MOXKHO TOYHO ONpefeNHTh: @) NpefHa3HayeHHe
KaX/J0ro KOHKDETHOrO 3afiMa B MOMEHT €ero 3ak/IoueHHs;
b) xapakTep ero (aKTHYECKOTO HCMOJAb30BaHHA; C) MecTo,
B KOTOPOM JOMXHBI GBITb MNPOH3BEAEHH COOTBETCTBYIOLIHE
pacxoabl...; d) MPHHEC]H JH Te HIH MHBlE KOHKpPETHbIE Pacxo-
Abl [0Jb3y YKa3aHHOH TeppHTOpHH 2953,

23) B cooTrBercTBHH ¢ HaHGoJjee LWHPOKO pacnpo-
CTpaHeHHO! cpedH nNYOJHLHCTOB H, BEPOATHO, HaH-
Gosee mpHeMJieMOH TeopHeH cnelHaJbHBIE rocyaap-
CTBEHHBbIH JOJTr, MPHHECIIHHA BHIFOABI HCKJIIOUHTENbHO
ycTynaeMoll TEPDHTOPHH, OOJXKeH ObITb OTHECEH K
nepejaHHOH TepPHTOPHH, B HHTepecax KOTOPOH OH
6bl1 coraacoBad. OH J0/xeH NEepPeXOAHTL BMeCTe ¢
nepejaHHON TeppPHTOpDHel «B CHJy CBOEro poja mnpa-
Ba npeeMcTBeHHOCTH (droit de suite)» 254, Bmpo-
ueM, Heslb3fl NMPOBECTH AOCTATOUHO YeTKOe PpasJiH-
yHe MeXAY TOCYZapCTBEHHBIMH JOJraMH, COIJaco-
BAHHBIMH AJIfl YAOBJETBOPEHHS] KOHKPETHBIX HHTEpe-
COB YAcTH TEPPHTOPHH, H COOGCTBEHHO JIOKaJbHLIMH
JOJTaMH, KOTOpble He OLIIH corsiacoBaHbl TOCyAap-
ctBoM. OJHAKO YTBEpIKIEHHE, UTO 3TH AOJTH pas-
JeJSIOT CyAbOYy TeppPHTOPHH SIKOGHI B CHJY NpaBa
NMPEEeMCTBEHHOCTH H UYTO OHH OCTalOTCA 3a NepelaH-
HOH TeppHTOpHeH, NpeanoJaraert, YTo OHH ObUIH OT-
HeceHbl K 3TOf TEPPHTOPHH elle OO ee Mepexoza,
Yyero Hesb3si CKasaTb O JIOKaJM30BaHHBIX Tocypap-
CTBEHHBIX JAOJArax, KOTOphle OOBIUHO OTHECEHBl K
LLeHTpaJbHOMY TFOCYAapCTBEHHOMY GIO[KETY.

24) WM TeM He MEHee MPEACTABJAAETCS, UTO B LIEJIOM
aBTOPbI MOCBSILIEHHLIX 3TOMY BONPOCY paGoT enHHO-
AyWHBE B TOM, 4TOObI BO3JI0XKHTb Ha TOCYAapCTBO-
NpeeMHHKa CHelUHanbHbIl OOAr rocynapcTBa-npes-
11eCTBEHHHKA, pa3GUThifi HA yacTH U uaeHTHdHLIHPO-
BaHHLI Ha OCHOBE MNPOEKTa, OCYLUECTBJEHHOTO B
nepenanHo#l TeppuHTopuH. EcTecTBeHHO, 3TOT goar
6yneT OTHeceH roCydapCTBY-NPeeMHHKYy, a He mepe-
JaBaeMoii TEpDHTOPHH, KOTOpas HHKOraa Hemocpen-
CTBEHHO He NMPHHHMaJa Ha ce6s 3TOro mojara B cy-
UIeCTBOBABIUEM paHee MPaBONOPSAKE H BHIHYXAATb
KOTOPYIO NpPHHATb €ro B YCJOBHAIX HOBOrO NpaBo-
nopsifika HeT HHMKAaKHX ocHoBaHHH. DBosee Toro,
MOXHO YTBepXJAaTb, 4TO ecaH Obl 3TOT AONT
6Ll mpeXjae OTHeCeH NepefaHHOM TEPPHUTOPHH, TO
€ro Heqab3s ObUIO Obl paccMaTpuBaTh Kak rocynap-
CTBEHHBIH AOJr, CMELHAJbHO COTJIaCOBAHHBIA MLEHT-
paJbHBEIM NPaBHTENbLCTBOM B HHTEpecax AaHHOH Tep-
DPHTOPHH HJIH AJA1 YAOBJETBOPEHHS €€ NOTpeGHOCTEH.
Tako# goar MOXHO OblIo Obl CKOpee Has3BaThb JO-
KaJbHbIM JOJIOM, COTJIACOBAHHBIM H TNPHHATHIM Ha
ce6si 3TOH OTAEILHOM aJMHHHCTPATHBHO-TEPPHTO-
pHanbHOH eoHHHUEH. A 3TO yXe COBeplLIeHHO HHOH
cayyal, KOTOpbI He 3aTpardBaeT BOOpoca O rocy-

28 Sack, loc. cif., p. 292,
254 F. Despagnet, Cours de droit international public,
3rd ed. (Paris, Larose et Tenin, 1905), p. 109,
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JAapCTBEHHOM AOJIe H, C/ef0BaTe/NbHO, HE BXOAMT B
chepy NpHMeHeHHs] HACTOSILIEro NMPOEKTa CTaTeH.

25) IlpakTHka rocylapcTB CBHAETENbCTBYET, YTO B
o61eM nepexoj JOKa/JH30BAHHBEIX I'OCYAapCTBEHHBIX
JOJITOB K FOCYAApCcTBY-NPeeMHHKY MOUTH BCEraa npH-
numadscs. Tak, B 1735 roay wumnepatop Kapa VI
B3s/1 B3aiMbl y JIOHAOHCKHX (DHHAHCHCTOB H KYMIOB
1 MJH. 3Ki0, O6ecrneuyHB 3TOT 3aeM JAOXOAAMH rep-
uorcrea Cune3us. Korma B 1740 ropy oH ymep,
kopoab [Ipyccun ®puapux Il momyunsn 3to repuor-
ctBo oT Mapun-Tepesun mo bpecnaBiabckomy H
Bepaunckomy pnorosopam. [lo BTOpOMYy Jorosopy
ot 28 wuiona 1742 rona ®puapux Il o6s3anca npH-
HATb Ha cebs 3TOT JOJr MOHapxa (cefiuac Mhl cKa-
3aJM 6bl rOCyJapCTBEHHBIH 10Jr), KOTOPHIH Jexan
Ha 3TO# MPOBMHUHH B CHJIY OTOBOPEHHOI'O paHee
obecreyeHHs.

26) [Be craTby, ¢GHUrypHpoOBaBIlLHE B MHPHOM JOr0-
BOpe Mex1y HMnepaTopom Ascrpuu H PpaHuuef,
noanicanHoM 17 oktaAbpsi 1797 roga B Kamno ®op-
MHO, OBLIH MOCBfIILEHB! YperyJHpOBaHHI0 NMpOoGjeMbl
rOCyAapCTBEHHBIX JOJTOB, COMVIACOBAHHBLIX B HHTE-
pecax 6eJbrHACKHX MPOBHHUHH HJIH O6ecneyeHHBIX
3a HX cuer, Korga ABCTpHs ycTynuia 3TH TeppHTO-
puu Ppanuuu:

Crares IV. Bee noaru, Koropule 10 BOfiHB! GBI obecneye-
HH 32 CYeT TEePPHTOPHH CTpaH, YKa3aHHbHIX B MPEALLAYLIHX
CTaThfIX, H KOTOPHE ObLJIH COrMacoBaHbl B COOTBETCTBHH €
O6bIYHEIME  (DOPMaAJBHOCTAMH, nHepexoAsaT K PpaHUy3cko#
Pecny6auxke.

Crarea X. Hoaru, obecneyeHHble 3a CyeT TEPPHTOPHH
ycTynaeMulx, NpHo6peTaeMbX HJIH O6MeHHBaeMhIX MO HacTOSA-
llemy AOTOBOPY CTPaH, NEPEXONAT K CTOPOHaM, BO BAazeHite
KOTOPHIX NEePeXOAfiT yKa3aHHbe CTpaHbl 255,

B 3THX AByX CTaTbfiX TaK Xe, KaK H B aHaJOTHYHBIX
CTaThsiX, COAepXKAIIHXCA B JAPYrHX OOTOBOpax, ro-
BOpHTCS 6€3 JOMOJHHTEIbHbIX YTOUHEHHH O «jponrax,
obecrneyeHHHIX 32 CUeT TEPPUTOPHHU» NMPOBHHUHUH. Ta-
Koe ofecrneyeHHe MOKeT ObITb YCTAHOBJIEHO JIHGO
LeHTPaJbHbIMH BJACTAMH AJS1 TOCYyLapCTBEHHBIX
JOJITOB, JIHOO BJACTSIMH NMPOBHHUHH IS JIOKaJbHBIX
aonro. ONHAKO CyAsi MO KOHTEKCTY, MOXHO Mpel-
TNOJIOXKHTb, YTO peub BCEe-TaKH HAET O rOCyAapCTBEH-
HHIX J0Jrax, NOoCKO/MbKYy B XOJe CIOpPOB ONpeneseH-
HO BBISICHWJIOCh, YTO 3TH NMPOBHHLHH He NaBaJH CBoe-
o corsiacHsi Ha CO3laHue 3THX Ao/aroB. PpaHuus Ha
3TOM OCHOBaHHH (aKTHUECKH OTKa3ajacbh NPHHATH
Ha ce6si TOCyAapCTBEHHbIH A0Ar, HMEHYeMBbli
«aBCTpO-6eJbrHHCKHM»,  COTJIACOBaHHe  KOTOPOro
OTHOCHJIOCb KO BpeMeHaM aBCTPHHCKOTO TOCIOH-
crBa 256,

27) Bceneacreue storo ®panuus, Tepmanus u As-
CTpHSA BKAIOUHIH B JIIOHeBHIbCKHH qoroBop ot 9 des-
paas 1801 roapa crareio VIII, rnacusiuyio:

Kak u B crateax IV u X KamnogopMmuiickoro norosopa,
yCTaHaBIMBAeTCs, YTO BO BCeX CTPaHaX, YCTYIJIEHHBIX, MpH-

255 de Clercq, op. cit., vol. I (1713—1802), pp. 336—337;
de Martens, Recueil... (Gdttingen, Dieterich, 1829), vol. VI,
pp. 422—423.

288 Cm. Sack, loc. cit., pp. 268—269.

OGpeTeHHbBIX HJAH OOMeHeHHHIX N0 HACTOSUIEMY [OTOBOpY,
CTOPOHE!, BO BJaJleHHe KOTOPHIX OHH IePeXOAAT, NPHHMMAIOT
Ha ce6st TaKXKe M J1O0JIIH, OGECreyeHHble 3a CYET TepPUTOpPH
YKa3aHHBIX CTpaH; OJHAKO, NPHHHMAs BO BHHMAaHHE TpYyi-
HOCTH, KOTOPbleé BO3HHKJIH B 3TOM OTHOWIEHHH B CBSI3H C
TOJIKOBaHHEM YyKa3aHHBbIX, cTaTeli Kamnogopmuiickoro mporo-
BOpAa, ACHO ycTaHaBauBaercd, uTo PpaHnysckaa Pecuybiuka
NPHHHMAET Ha ce6s TOJbKO JOJTH, CO3JaBIuHecss B Pe3yib-
Tate 3aiiMoB, Ha KoTopble O(HUHAJBLHO COrJAacHJIHCh TOCYy-
llapcTBa ycTymaeMblX CTPaH, WJH DacXoloB, NPOM3BeJeHHBbIX
ans 3¢ PEeKTHBHOTO ynpaBJeHHs yKa3aHHBIMH cTpaHaMmd» 257,
[TepMur «rocynapcrBa» O3Hauyaer 3J4eCh He rocyaapcrBeH-
Hoe O6pa30BaHHe, a MecTHble OpraHhl.]

28) MupHeiM porosopoM ot 9 uions 1807 roxa,
3akmoueHHbIM B Tunbsute Mmexay ®panuueii u [pyc-
cueil, o6sA3artesbcTBa N0 AOJraM, COTJIaCOBAHHBIM
MPEXHHM MOHAPXOM B HHTE€pecax YCTYNaeMhlX Tep-
PHTOpHH HJH B HHX CaMHX, BO3Jarajluchb Ha rocy-
gapcteo-npeemHHka. Ctatbsi 24 3Toro jaoroeopa
IJIacHT:

BceBo3aMoxHbe 06513aHHOCTH, JA0OJArH M 06s3aTesbCTBA,
Kotopble kopoJseb IlpyccuH Mor HMeTh, coOrJacoBaTh HJH
OpHHATb... B KayecTsBe oOJjajartenss CTpaH, TepPHTOPHH,
yroinit, HMyulectBa H ao0xoaoBs, kotoprie Ero Beanuectso
ycTynaeT HJAH OT KOTOPHIX OTKa3blBAeTCSl MO HACTOSIIEMY
NOroBOpYy, NMepexoisiT Ha HOBBIX o6Jjajareneii... 258,

29) Cratbeil 9 norosopa ot 26 nexka6psi 1805 roaa,
3aK/JloueHHOro Mexnay Ascrpueft u  Dpanuues,
npenycMarpHaajnoch, uto Ero BenuuectBo umnepa-
top 'epManun u AscTpuu:

...0cBO6OXKaeTCA OT BCeX O06A3aTeIbCTB B OTHOUIEHHH
KaKHX Obl TO HH OBIJIO [OJIOB, KOTOpbHE NpaBAMHA A0M
ABcTpuH MOT B3ATb Ha ce6s B CHJAY BJaJleHHsi H o6ecneduTb
3a cyeT 3eMeJb CTPaH, OT KOTODHLIX OH OTKa3LBaeTcs Mo
HacToAlEeMY AOTOBOpY 259,

Auanornuio B cratee 8 gorosopa or 11 Hos6ps
1807 rona, 3akmiouenHoro mexay ®panuneiit v Tos-
Jlauauel, TOBOPHTCS, UTO

BCEBO3MOXKHbBle 06A3aHHOCTH, AOJATH H 06513aTeNbCTBA, KOTO-
prie Ero BennuectBo koposab TosnaHAMH MOF HMETb, cO-
rJ1acoBaTh HJM NPHHATHL B KayecTse obJlajatens yeTynaeMbix
ropojoB H TeppHTOpHil, NepexoasaT Ha Ppanup... 269,

B TouHOCTH TO e caMoe rosoputcs B crathe XIV
aorosopa ot 28 anpens 1811 roaa, 3akaioueHHOro
mexay Becrdanueit u [pyccueit 261,

30) Crarba VIII JlioHeBHJBCKOrO [0OroBopa oOT
9 ¢espans 1801 roma nocnyxuna momenbio Aas

257 de Clercq, op. cit., vol. I, pp. 426—427; de Martens,
ed., Recueil... (Géttingen, Dieterich, 1831), vol. VII, p. 299;
Baron Descamps and L. Renault, Recueil international des
traités du XIX®siécle (Paris, Rousseau), vol. I (1801—
1825), p. 3.

258 de Clercq, op. cit,, (1800), vol. II (1803—1815),
p. 221; de Martens, Pecueil... (1835), vol. VIII, p. 666;
Descamps and -Renault, Recueil... XIX® siécle (op. cit.),
vol. I, p. 184.

259 de Clercq, op. cit., vol. II, pp. 147—148; de Martens,
ed., Recueil.., vol. VIII (op. cit.), p. 391; Decamps and
Renault, Recueil... XIX® siécle (op. cit), vol. I, p. 153.

260 de Clercq, op. cit., vol. II, p. 241; de Martens, ed.,
Recueil.., vol. VIII (op. cit.), p. 720.

281 de Martens, ed., Nouveau Recueil...
Dieterich, 1817), vol. I, p. 367.

(Gottingen,
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cratbi 5 [lapHxKcKOro [OroBopa, 3akK/JKUYEHHOro
20 mas 1807 rona mexay Ppanuueil u Benuko6pura-
HHel; 3Ta MnocJefHsss CTaTbA IVIACHT:

Cratba VIII JlioHeBHABCKOrO [Orosopa, Kacamollasics
J0JaroB, o6ecmeyeHHBIX 3a CUET 3eMeJb CTPAaH Ha JeBOM
Gepery Peiina, 6yReT CJAYXHTb OCHOBOH H NpaBHJAOM OAA
Tex JA0JroB, 06f3aTedbCTBA MO KOTOPHM OBJIH NPHHATH
BIAJEHHSAMU U CTpaHaMH, MepPeUHCHCHHHMH B npegycMaTpH-
Baloule#t ycTynky crartbe Il Hactosiutero morosopa 282,

HoroBop ot 14 Hosi6ps 1802 roja, 3aK/OYeHHBIH
mexay Bartasckoii Pecniy6ankoit u [Ipyccueli, Takxe
colepXHT craTbio 1V B aHasoruuHo# ¢opmyaupos-
ke 263 B crarbe XI poroBopa or 22 ceHTA6ps
1815 roza, 3ak/aoueHHOro Mexay KopoJeM [Ipyccuu
1 Benukum repuorom CaxceH-BeMap-3i3eHaxCKHM,
TaKXe npeaycMarpusaJgoch, 4To «Ero Koposesckoe
BbicouecTBo npuHHMaeT [Mo6ble 10ATH] .., Crieuyadb-
HO ofecreyeHHbIE 32 CYET YCTYNaeMbIX paioHoB» 284,

31) B crarbe IV poroeopa, 3aK/JIOUEHHOTO MeXIY
Haunneit u [Tpyccueit 4 uions 1815 rona, npegycmar-
pPHBaJOCh, 4TO:

Ero Beauuectso kKopoab JlaHnn o6si3yeTcsi NPHHSATH Ha
ce61 o06s3aTeqbCcTBa, KoTopule OHIM corjacoBaHH Ero
BenuuecTBoM KoposjeMm TIpyccHH B OTHOIEHHH TePLOTCTBa
Jlaysu6yprckoro B cuay crartedt IV, V u IX norosopa, 3a-
K1ouendHoro 29 mas 1815 roma wmexay Ilpyccueit u Ero
BeanuyectBoMm KoposieM Bpurannu, koponem [anHoBepa... 288,

®paHko-aBcTpHiickuit forosop oT 20 Hoa6ps 1815 ro-
na, 26 crareii KOToporo GbLIH LETHKOM IOCBSILIEHBI
yperyJHpoBaHHIO Npo6/jeM [0JaroB, IpeNlHChIBal
roCyAapCTBY-IPeeMHHKY TPHHATb Ha ce6s AOJTH,
BHEeCeHHble B «KHHTY MyGJHUHbIX AoaroB PpaHuuu»
(rocynapCTBEHHBIX [OJTOB), HO JIHLIb T€ M3 HHX,
KOTOpble 6bLTH «cneuHuaJbHO obecneyeHbl npH Hx
COTJIaCOBAHHH 3a CueT CTpaH, ycTymieHHbX Ppan-
UHH, HJIH NpeAHa3HAYaJHCb /S Lesell HX BHYTDeH-
Hero ynpasjeHHsi» (ctaTtbs VI) 266,

262 de Clercq, op. cit., vol. I, p. 582; de Martens, ed.,
Recueil... (op. cit)), vol. VII, p. 430.

263 de Martens, ed., Recueil.., vol. VII
pp. 427—428.

264 de Martens, ed., Nouveau Recueil de traités (Gottin-
gen, Dieterich, 1831), vol. III, p. 330; Descamps and
Renault, Recueil... XIX® siécle (op. cit.), p. 513.

285 de Martens, ed., Nouveau Recueil.., vol. 11 (op. cit.),
p. 350; Descamps and Renault, Recueil... XIX® siécle
(op. cit.), vol. 1, p. 426.

266 de Martens, ed., Nouveau Recueil.., vol. I1 (op. cit.),
p. 723; Descamps and Renault, Recueil... XIX® siécle
(op. cit.), vol. 1, p. 531; British and Foreign State Papers,
1815 —1816, vol. 111 (London, Ridgeway, 1838), pp. 326—
327. CM. Takxe ctaTtbhio 5 norosopa ot 14 okta6psa 1809 rona
Mexny Ppanuueil u AscTpHeil, Kacawuylocs foaros, obecne-
YeHHBIX 3a CYeT TepPHTODHA, ycTymieHHbx ABctpuedt $pan-
unn (Bepxuas Asctpus, Kapuuonn, Kapuutusa, Hcerpus)
[de Clercq, op. cit., vol. II, p. 295; de Martens, ed., Nouveau
Recueil.., vol. 1 (op. cit.), p. 213]; crateio VII poroBopa
or 3 wuioHa 1814 roma wmexay AbcrpHeit u Dasapueit [de
Martens, ed., Nouveau Recueil.., vol. Il (op. cit), p. 21];
cratoio 1X porosopa ot 18 mas 1815 rona mexay Ilpyccueit
u Caxkconueit [de Clercq, op. cit.,vol. II, pp. 520—521; de
Martens, ed., Nouveau Recueil.., vol. Il (op. cit.), pp. 277—
278], cratbio XIX joropopa 06 YCTYNKe TEPPHTOPHH OT
16 wmapra 1816 roma, no Koropomy Koponescteo Capaunus

(op. cit),

32) B kauecTBe npHMepa, XOTSl 3JleCb HMeJa MeCTO
HaCHJIbLCTBEHHAs M NPOTHBONpaBHAs aHHEKCHS Tep-
PHTOPHH, MOXHO TaKXe YNOMAHYTb O IIPHHATHH Ha
ce6s TpeTbMM pefiXOM Mo coryailleHHIo OT 4 OKTA6pPs
1941 ropa o6s3aTeJbCTB O AOJATAM, COTJaCOBAHHBIM
YexocaoBakHel ¢ Le/bl0 NOKYINKH YaCTHOH XeJe3HoH
JOpPOTH B 3eMJsiX, OTTOPIHYTHIX OT Hee peiixom 267,
Buaumo, AoATd TaKoro poja no ceoeli npupoge sis-
JSIIOTCS IPABHTEJbCTBEHHBIMH, a 110 CBOHM LieJfAM —
JIOKaJbHBIMH.

33) Tlocae BTopoit MupoBoil BoilHbl PpaHLHsA, KOTO-
pas po6Gunach Bo3BpallleHusi eif Mraaueli roponos
Tanpa u Jla-BpHra, cormacunach NPHHATL Ha cebsi
yacTh 06513aTeqbCTB NO goaram Hranuu Jumwb Ha
YeThIpeX YCJAOBHSIX: @) YTOOBl 3TOT AOJT OTHOCHJCH
K Ty6aAHYHBIM paboTaM HJIH rpaXAaHCKHM aJMH-
HHCTPAaTHBHBIM cJ1yX6aM B nepelaHHBIX TeppPHTO-
pHAX; &) uro6Bl 3TOT JOJr OB COrJacoBaH Ao
BerymsieHHs Mtaanu B BOHHY M He npeiHasHayascs
IJ1S1 BOEHHBIX LeJel; ¢) uToObl NepeflaHHBIE Tep-
PHTOPHH MOJYYHJH MOJb3Y OT 3TOrO AOJra H d) 4To-
6bl KPEAHTOPHI NMPOXKHBAJH B IepelaHHBIX TEppPHTO-
pHSIX.

34) llpaBonpeeMCTBO B OTHOLIEHHH CHELHAJbHBIX
rOCYyJapcTBEHHBIX JAOJATOB, KOTOpblE OBIAM HCIMOJb-
30BaHbl /51 yHOBJETBOPEHHs1 noTpeGHocTell ompe-
JIeJIEHHOH TepPDHUTOPHH, OcyllecTBJ/sieTcsl ¢ GodabLielt
BEPOSITHOCTBIO, €CJH 3TH HOJIH MOAKPEIVIeHHl CIie-
IlHaMbHBIMH TapaHTHHHBIMH corJaienusiMi. Tocy-
JlapCTBO-NpeJlleCTBeHHHK MOXeT O6ecrneuduTh CBOH
CrelHaNbHBIH JOJT 3a CYeT PecypcoB, MOJydaeMblx
B BHJE HAaJOroB B TEPPHTOPHH, KOTOPYIO OH TepsieT,
HJAH 2XKe 3a cyeT COGCTBEHHOCTH, HaXOAsilIeHCA B
yKa3aHHOH TePPUTOPHH, HATIPDUMEP JIECOB, WIAXT WIH
xKese3HblX jgopor. IlpaBonpeeMCTBO B OTHOLIEHHH
TaKHX A0JroB O6bIYHO NMPH3HAeTCsl B 060UX caydasx.

35) Oanaxko B peAKHX cJayyasix HMeJ MeCTO OTKas
OT, Nepexofa JOKaJH30BaHHBIX H0AroB. OgHH u3
TaKHX NPHMEPOB — 3TO0 cTaThsa 255 Bepcanabekoro ao-
roeopa, Koropasi NnpeaycMaTtpupBaja psii HCKJIOYe-
HHH W3 OOlIero NPHHIHUNA, 3a/0KEHHOr0 B CTaTbe
254, B OTHOLLUEHHH TNepexoja rocyAapCTBEHHBIX LOJ-
roB TrocyaapcTBa-npeiuiecTBeHHuKa 268, Tak, Ha-
NpHMep, B CJIy4yae BCeX YCTYIJIEHHBIX TEPPHTOpPHH
(kpoMe dabsac-JloTapuHruu) uyactb aoara ['epman-
CKOH HMIIePHH HJH FePMaHCKHX roCyAapcTB, KOTopas
COOTBETCTBOBaJa HX pacxolaM Ha HMYIIECTBO H
cOGCTBEHHOCTb, MPHHAJJeXaBluie HM W HaXOAMB-
[IHecsl B YCTYIIEHHBIX TEpPPUTOPHAX, 3Ta YacThb
Jojra He 6blia NpHHSATA Ha ce6s rocyAapCTBaMH-
npeeMHHKaMd. OuUeBHIHO, ONpPeAENSAIOIIHMH B 3TOM
ciyyae 6bUTH cOOGpa)KeHHsl MOJHTHYECKOro Xapak-
Tepa.

ycrynuao lllpefinapun B CaBofle HeKOTODHE TEPPHTODHH,
BKJNIOyeHHbie B KaHToH JKenesa [de Martens, ed.,
Nouveau Recueil... (Gottingen, Dieterich, 1880, vol. 1V,
p. 223; Descamps and Renault, Recueil.. XIX® siécle
(op. cit), vol. I, p. 555].

267 Paenson, op. cit., p. 113.

268 Cwm. nyHkT 13 3TOrC KOMMeEHTapHs, BHIIe.
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36) U3 BhlLIenpHBefeHHBIX 3aMEYAHHH MOXKHO CHe-
JaTh BbIBOJ, YTO, XOTs, NO-BHAHMOMY, HMeeTcs H0-
BOJIBHO TNPOYHO CJOXHBLIASICA MNpaKTHKa, Tpebyio-
1asi OoT rocyaapcTBa-peeMHHKa MNPHHATE Ha cebs
JIOKaJIH30BAHHBIH TrOCYNapCTBEHHBI JOAT, TakKoH
KOHCEHCYC OTCYTCTBYeT B OTHOLUEHHH OOIIHX rocy-
LapCcTBEHHHIX JoJroB. XOT OTKas rocynapcrBa-
NpeeMHHKa B3ATb Ha ce6s yacTb obiiero nonara rocy-
JapcTBa-NpeLlIecTBeHHHKA, NO-BHAKMOMY, npeobJa-
IaeT B TPyAax MO JaHHOMY BONPOCY H B cyne6HOi
H TOCYyIapCTBeHHOH  MpaKTHKe, oONpele/eHHYIo
pob B 3TOM CBIpaJii NOJHTHUECKHE coo6pakeHHs
NpaKTHYecKoro xapakrepa. B To xe Bpemsi 3TH
cooGpakeHHs1 0COOEHHO OTYETVIHBO TNpOSIBJSJIHCL B
caydasx, Koria TrOCyfapcTBO-NPeeMHHK B KOHLE
KOHLIOB NMPHHHMAJO0 Ha cebs1 0653aTeIbCTBO B OTHO-
IIEHHH YacTH O6LLero [oJra rocyiapcrBa-npeuect-
BEHHHKA, KaK 3TO HMeJIO MeCTO B MUDHBIX JOTOBOpax,
NOJIOXKHBLIKX KOHel NepBoit MHPOBOH BoiiHe. Bo Bcs-
KOM cJlyyae cjelyeT NpPH3HATb TaKxe H TOT (akt,
4TO OrPOMHOE YHCJIO HMEIOLHXCS JIOTOBOPHBIX Npelle-
JeHToB GoJbllled 4acTblo NpeNcTaBisAOT co60H 10-
FOBOPL! O MpeKpallleHHH COCTOSIHHA BOHHBI; H MOXHO
C YBEpPEHHOCTbIO NoJarath, YTO 3TO Ja/NeKOo He TOT
clyyalf, Korga rocymapcrtBa ¢BOOGOAHO BbIpaXkaioT
CBOE COrJiacHe HJH CKJIOHHB HATH Ha XXepTBH BO
MMsl 3aKOHHOCTH, CNpaBe[/IHBOCTH HJM Jaxke mpasa,
€CJIH TaKoBOE CYLIecTByeT.

37) Kak 6b TO HH 6bLIO, OTKa3 rocyfapcraa-npeem-
HHKa B3SITb Ha cebs ymiaTy 4acTH HallHOHAJbHOIO
ny6JIHYHOrO [0Jra rocynapcTBa-npeilliecTBeHHIKA
npeacTaBisercs, N0 MHEHHIO OZHOro aBTopa, Jo-
THYHBIM, XOTS1 OH MPH3HAaeT, YTO B 3TOM CJydae «Io-
CyIoapcTBO, Jenalolllee yCTYNKY, HaXOmHTCA B TPYA-
HOM [MOJIOXKEHHH, H60 OHO OTHaeT yacTb cBOel co6-
cTBeHHOCTH 6e3 yMeHblIeHHSI CBOero JOJroBOro
6peMeHH, B TO BpeMsl Kak roCyAapCTBO, NoJyyalilee
TEepPPUTOPHIO, oboraiaeTcs HJAH YBeJHuHBaeTcs Ge3
COOTBETCTBYIOLIEIO  yBeJHYEHHS] CBOMX  pacxo-
I0B» 269 BmecTe ¢ TeM O6€CCMBICIEHHO MBITAThCA
OoGHapyXHUTb CYlLlecTBOBaHHE KaKOH-1u60 Heocno-
PHUMOH HOPMbI MeXIYHapOAHOro npaea, ¢ TeéM 4YTOObI
H36exaThb TAKOro MoJoXeHHs. B Takux o6crosiTesb-
crBax Komuccusi npeasiaraer B OTCYTCTBHE cOrVacHs
MeXJy 3aHHTePEeCOBAHHBIMH CTODOHAMH INpPHMEHATh
KOHLEMUHIO CNpaBeJJHBOCTH B KauecTBe KJloya IJs
pellleHHs1 BOOPOCOB, KacalolMXCs Iepexoia rocyaap-
CTBEHHBIX JOJTrOB. 3Ta KOHUeNIHsA 6buia NMpHHsATA
Komuccueit B yacti 1l mpoekra ¥ NO3TOMYy He Tpe-
6yer 3aech NoApoGHOro KOMMeHTapHs 270,

38) Hopma, BonsouleHHass B ctaTbe 19, B onpene-
JIeHHOH CTemeHH MapaJjJejbHa HopMam ctatbH 10,
Kacaoluleicsl nepexona rocyaapcTBeHHO# cOOCTBeH-
Hoctd. Tak, nynkr 1 npepycmaTpHBaer H COOTBETCT-
BEHHO MBITAeTCs TOOLIPATb YPEryJIHPOBAHHIO MyTeM
corjlauleHHs1 MeXXAy rocyAapCTBOM-NpeallleCTBEHHH-
KOM H TOCYAapCTBOM-MpeeMHHKOM. XOTSl OH IVIACHT:

280 L. Cavaré, Le droit international public positif. 3rd
ed. (Paris, Pedone, 1967), vol. I, p. 380.

270 CM. BHWe, MyHKTH 16—24 BBOZHOrO KOMMEHT2pHA K
pasaeny 2 vactru II. .

«TEPEX0J ...peryJHPYeTcCs...», 3TOT NYHKT He cJe-
JAYyeT TOJNIKOBaTb KaK NpeanoJaraiilni, YTo nepexos
OCYLUIEeCTB/sIETC Bcerfia HMEHHO TakKHM 0OGpasoM.
I[lynkr 2 npegycMaTpHBaeT CHTyallHI0, B KOTO-
poil He MoXeT OBbITb JOCTHTHYTO HHKaKOro corJa-
twieHnsi. B HeM yKaabiBaercsl, 4YTO «ClpaBelIHBasi
JION1f» TOCYAApCTBEHHOrO [0Jra rocylapcTBa-npen-
IIeCTBEHHHKA NepPexXoduT K IoCylapCTBY-NPEEMHHKY.
C TeMm YTOGH ONpenNeNHTb, YTO COCTABJSIET «CIpa-
BEMJIHBYIO JIO/I0», BO BHHMaHHE JOJKHHB GHIThH TPH-
HATBl BC€ COOTBETCTBYIOIIHE (AKTOPH B KaiKJAOM
KOHKPeTHOM cJyuae. Takue ¢akTopbl JOJKHEI, CpelH
npoyero, BKJOYaTb «HMYLIECTBO, NpaBa H HHTepe-
CBl», KOTOPbIE NMEPEXOlSAT K rocylapcTBY-NPEeMHHKY
B CBSI3H C YKa3aHHBLIM TOCYLAapPCTBEHHEIM JOJIrOM.

39) Crartbs 19 coctaBneHa TakHM 06pa3oM, 4TOGH
OXBATHTb BCe BH/Bl [OCYJLApPCTBEHHBIX JOJITOB, 6YIb
TO obl1Ke WJH JOoKajau3oBaHHble. M3 nyukra 2 scuo,
4TO JIOKaJH30BaHHbIE IOCYLapCTBEHHBIE JOJTH mepe-
XOAAT K TOCYAApCTBY-NPEEMHHKY, TMOCKOJLKY «HMY-
IECTBO, NMPaBa H HHTEpeChl», NOJyueHHbIE OT JIOKa-
JIH30BaHHBIX FOCYLAapCTBEHHLIX [OJITOB, MO ONpesele-
HHIO TIepeXOnAsiT K rocylapcTBY-NPeeMHHKY.

Cmamon 20. Hosoe ne3asucumoe
2ocyoapcmso

1. Koraa rocynapcTBo-npeeMHHK sIBJISIETCA HOBBIM
He3aBMCHMbIM TOCYAapCTBOM, HHKaKoil rocyaap-
CTBEHHBbIHl JOJTI TrocylapcTBa-Mpe/ilIeCTBEHHHKA He
NEPEXOAHT K HOBOMY He3aBHCHMOMY TrOCyAApCTBY,
€CJIH cOorJlallleHHe MeXK]y HOBbIM He3aBHCHMBIM rocy-
AApCTBOM M TOCYAapCTBOM-NMpPENIECTBEHHHKOM He
nNpeaycMaTpHBAeT MHOE C Y4YeTOM B3aHMOOTHO-
IIeHHA MeXAY rocylapCTBeHHbIM [0JrOM rocysiap-
CTBA-NpeJlIeCTBEHHHKA, BO3HHKLUIMM B CBA3H C €ro
AeATeJbHOCTbIO Ha TEPPHTOPHH, 3aTparHEaeMoi
NpaBoONpeeMCTBOM TOCYAAPCTB, M HMYILECTBOM,
npaBaMH H HHTEPECAMH, KOTOPbiE MEPEXOAAT K ITOMY
HOBOMY HE€3aBHCHMOMY roOCY1apcCTBy.

2, CorsaluleHHe, yKka3daHHoe B MyHKTe 1, He MOMXK-
HO HAaHOCHTb yliep6a NMPUHUHNY MOCTOSIHHOIO CyBe-
pPeHHTETA KaXAO0ro Hapoaa HaJd €ro €CTeCTBEHHBLIMH
GoraTcTBaMH H pPecypcaMH, H OCYILECTBJEHHE 3ITOTO
cOoryialleHHs1 He JOMKHO MOAPbLIBATH OCHOBBI 3KOHO-
MHYeCKOro O6J1arocOCTOSAHHA HOBOTG HE3ABHCHMOTrO
rocyaapcraa.

Kommenrapuii

1) Crates 20 kacaeTcsi mpaBoONpeeMCTBa B OTHOLIe-
HHH FOCYNapCTBEHHBIX LOJIOB, KOTrAa rocyiapcTBO-
npeeMHHK SIBJSIETCSI HOBBIM He3aBHCHMLIM TOCyJap-
cTBoM. JTa cTaTbsd aHajsoru4yHa cratbe 11, Kacaio-
uleficss NMPaBONpPEEMCTBA TOCYAAPCTB B OTHOILEHHH
rocylapcTBEHHOH cOGCTBEHHOCTH B cJyuae, KOTAa
rocylapcTBO-NIPEEMHHK SIBJISIETCS] HOBBIM HE3aBHCH-
MBIM T'OCYAaPCTBOM.

2) KoMuccHsi MEXIYHapOJHOro NpaBa HEOJHOKpAaT-
HO TOATBEpXJaja HeoOXOAHMOCTb H NPAKTHUECKYIO
11e1eco06pa3HOCTh BKJIOUEHHS] CJydasi «HOBOTO He-
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3aBHCHMOTO TOCYAApCTBa» KaK OTAEJbHOrO THMNA
npasonpeeMcTBa rocyaapcts. OHa caenana 310 B
CBOEM IpPOeKTe cTaTei O NPpaBONpeeMCcTBe rocynapcTB
B OTHOLIEHHH AOroBOpoB 27! H BHOBb— B HacTof-
lleM TpoeKTe craTefl B CBSI3H C NMPaBONpPeeMCTBOM
B OTHOIUEHHH TOCYAAapCTBEHHOH cOGCTBEHHOCTH 272,
Moryr yrBepKaarh, 4TO AEKOJOHH3alHs 3aBepliueHa
H OTHOCHTCS NMPAKTHYECKH K HCTODHH MeXAyHapou-
HBIX OTHOILUEHHH H YTO NMO3TOMY HeT HeoGXO0AHWMOCTH
BKJIIOYaTb «HOBOE He3aBHCHMOe TIOCyLapcTBO» B
THIOJIOTHIO TpaBoNpeeMcTBa rocyiapcts. B gefi-
CTBHTEJNILHOCTH Ke [eKOJIOHH3allHsl 3aBeplieHa ellle
He MOJIHOCTBbIO. B MHpe ellle HMEIOTCA 3aBHCHMbIE
TEPPHTOPHH, XOTHA IJIOWAAb HEKOTOPHIX H3 HHX
BecbMa He3HauuTesnbHa. [leKOJIOHH3alUMSA ellle fa/ieKa
OT 3aBepUIeHHst ¢ APYrod TOUYKH 3peHus. Ecau mon
IeKOJIOHH3allHell NMOHHMAaTh OKOHYaHHE MOJHTHYe-
CKHX OTHOLUEHHH TrOCNOACTBA, TO B TaKOM cCJjyuyae
JleKOJIOHH3allHsl NpOABHHYJachk AaJjexko Bnepex. On-
HaKO 3KOHOMHYECKHE OTHOLIEHHSI, KOTOpLHle BechbMa
BaXHbl, OCBOOOKAAIOTCA OT MOCJAECACTBHH KOJOHH-
aJbHOH 3MOXH TrOpasjo MelJeHHee, UeM MOJHTHYe-
CKHe OTHOWIeHHA. [losuTHueckas HE3aBHCHMOCTL He
SIBJSIeTC MONJHHHOH He3aBHCHMOCTBbIO, H (aKTH-
yecKH HOBble He3aBHCHMble TOCYAapcTBa ellle ocTa-
IOTCSl B COCTOSIHHH 3aBHCHMOCTH B TeueHHe IJIHTeNb-
HOTO BpeMeH#H, NMOCKOJbKY HX 3KOHOMHKa 3aBHCHT OT
6bIBLIEefi METPOMOJIHH, K KOTOPO# OHa AOJTO OocTaercs
KpPenko NPHBS3aHHOH, TeM 6ojiee eCJH y4ecTb TOT
(aKT, 4TO 3KOHOMHKA IOYTH BCeX CTpPaH B3aHMO3a-
BucHMa. [loaTOMy Hesb3si OTPHLATH MONE3HOCTD, KO-
TOPYIO NPOEKT cTaTell O MpaBONpeeMCTBE B OTHOLLE-
HHH JOJITOB MOT 6Bl HMeTh He TOJBKO AJS elle 3aBH-
CHMBIX TEDPPHTOPHH, HO TaKxe JJIsl CTPaH, KOTOphIE
HeJaBHO MOJYYHJIH TNOJHTHUECKYI0 HE3aBHCHMOCTb,
H Jaxe [Js TeX CTPaH, KOTOphle MOJYYHJIH He3aBH-
CHMOCTbL Tropa3ao paHblue. JleficTtBHTesNBHO, nMpobie-
Ma [OJTOB, BKJIOUasi MoralleHHe 3aJ0JXKeHHOCTH,
TIOCTENEHHYI0O aMOPTH3allHI0 OCHOBHOH 4acTH doJsra
H BBIIJIAaTy NMpPOLIEHTOB, YTO PACTATHBAEeTCs Ha MHO-
rHe TOABl H Ja)e JecSATHJAETHS, SIBJASETCS CaMbIM
THIHYHBIM [pPHMEpOM Mnpo6JeM mNpaBONpeeMcTBa,
KOTOpLlE COXPaHSIIOTC Ha MNPOTSIXKEHHH AOBOJBHO
JUIHTENIbHOTO BpeMeHH INocJe JOCTHXKEeHHS NMOJMHTHYe-
ckoit HesaBHcHMocTH. [Tosatomy mocsencTBusi npo6-
JieM NpaBoNpeeMcTBa FOCYAapCcTB B OTHOLUEHHH [0J1-
rOB OLIYINAIOTCSl B Te€YeHHe MHOTHX JecSATHJIETHH H,
HECOMHEHHO, CYLIeCTBYIOT [OJiblle, YeM B cJyyae
NnpaBoNpeeMcTBA B OTHOLUEHHHW NOTOBOPOB WJH TO-
CynapcTBeHHOH CcOGCTBEHHOCTH, A5l Kotophix Ko-
MHMCCHSI MEXAYHapOAHOrO NpaBa, TeM He MeHee,
BblAETH/A [JaBy, MOCBSILIEHHYIO [€KOJOHH3allHH.

3) Tlpexne ueM paccMaTpHBaTb NPAKTHKY Trocy-
JapCcTB H MHEHHsI IOPHCTOB B OTHOLIEHHH CYALOBI
rocyJapCcTBEHHbIX [OJTOB B Npoliecce AeKOJOHH3a-
LHH, C HCTOPHYECKOH TOYKH 3pPEHHSI HMHTEPECHO
BHISICHHTb, B KaKOH CTeNMeHH KOJOHHANbHBIE 1ePK aBhl
B cayuyasiX KOAOHu3ayuu, MPOHCXOAMBLIEH B MpOLlI-

271 Epxceeolnuk.., 1974 208, tom Il (uacTh mnepBasn),
ctp. 200 u 202—204, nokyment A/9610/Rev.l, nyHKTH
45 n 57—60.

272 CM. nyHKT 3 KOMMeEHTapHf K cratbe 11, Bhe.

JIOM BeKe M B HayaJjle 3TOro BeKa, MpOsIBJSIH IOTOB-
HOCTb B3fITb Ha ceGs JOJTH KOJIOHH30BAHHKIX TEPPH-
tTopuil. TocynapcTBeHHasi MpaKTHKA MpeAcTaBJsieTcs
B [NaHHOM OTHOLIEHHH BecbMa MpPOTHBOPEUHBOH.
B cnyuasix annekcun Tautu B 1880 rogy (B coorser-
CTBHH C BHYTpeHHHMM npaBoM), ["aBaiie B 1898 roxy
(B cooTBercTBHH C BHyTpeHHuM npaBom) H Kopen B
1910 rony (B cOOTBETCTBHH C JOTOBOPOM) rocyaap-
CTBa, KOTOpble AaHHEKCHPOBAJH 3TH TEPPHTOPHH,
B3fJIH Ha ceGd TNOJHOCTbIO HJH YacTHYHO JOJTH
COOTBeTCTBYIOlLEH TeppHTOpHH 273, B cBOeM MHeHHH
0 coBMecTHOH pesosiouun Konrpecca CoenHHeHHBIX
IraToB, npegycMaTpHBapllell aHHekcHio ['aBafieB,
I'enepanbHbiii npokypop Coeaunenneix IlltaToB 3as-
BHJI, 4TO

...0611asA AOKTpPHHA MeXAYHapOAHOro npaBa, OCHOBHIBaIO-
Iasacs Ha OYeBHAHHX NPHHIHNAX COPaBefJHBOCTH, Npeay-
CMaTpHBaeT, 4YTO B CJyyae AaHHEKCHH T[OCYRapcTBa HJH
YCTYNKH TepPHTOPHH NPHXOAAWIMA HA CMeHY CYBepeHHTeTa
GepeT Ha ce6s JAUATH H 063aTe bCTBA MOIrJOLXEHHOTO
rocyAapcTBa HJH TEPPHTOPHH — OoH OepeT 06A3aTenbCcTBa
Hapsay ¢ BerofamH 7%,

B cayuae anHekcHH octpoBoB PuuxH B 1874 roay
CoenunenHoe KopoJieBCTBO mocjie aHHEKCHH A0GpoO-
BOJIbHO COTIJIaCHJIOCh BBIMJIATHTL HEKOTOpHIE [OJITH,
COIJIacOBAaHHblE TEPPHTOPHEH A0 aHHeKCHH, B Ka-
uecTBe «GaaropopHoro xecra» 275, [ocynapcrso-
MeTpPONOJIHS He NMpH3HAJ0 32 co6ofi npaBoBOro 06s-
3aTeJbCTBA MOralllaTh COOTBETCTBYIOLHE [IOJTH.
AHanornuHasi mosHuus 6bula 3aHATA NMPH AaHHEKCHH
Bupmut CoenuneHHbiM KoposneBctBoM B 1866 ro-
Ly 2 76'

4) B pgpyrux cayuasix KOJOHHaJbHBIE AE€pXKaBHl OT-
Ka3plBaJIUCb TpPHHHMAaTh Ha cebsl AOJNTH COOTBeT-
cTByloLLel TeppuTOpHH. B cTraThe 6 norosopa 1895 ro-
Jla, B COOTBETCTBHH C KOTOPHIM GblJ cO34aH (BTOpOIt)
dpaHuy3ckuli mpotekropar Ha Mapgarackape, ropo-
PHJIOCH, UTO, MOMHMO NpPOYEro,

npasuTenbctBo  Ppanuysckoii Pecny6aukn He Geper Ha
ce6s HHKAKOM OTBETCTBEHHOCTH B OTHOLIEHHH OGA3aTeNbCTB,
JOJIrOB H KOHUeccuid, KoTophle npaBuTeabcTBO Ee Beanuectsa
KoposieBnl MajaracKapa MOIJIO B3SITb Ha ceGst 10 MOANHCAHHSA
Hacrosimero jgorosopa 277,

Cpasy e mocse NMOANHCAHHSI AOroBOpa (paHilys-
CKHil MHHHCTP HHOCTPaHHBIX JeJ 3asiBHJ B najare
JeNyTaToB B OTHOLIEHHH JOJITOB, COTJIaCOBAHHBIX 3a
rpaHHueil mpapuTesbcTBOM Maparackapa:

...He TrapaHTHPYA HX NPH 3TOM OT HaIUEro HMMEHH.., MHI
GyfeT MOJHOCTbIO COGMIOAATh HOPMb, KOTOpHE MeXAyHapon-

273 Fielchenfeld, op. cit., pp 369, 377 and 378, respe-
ctively.

27¢ (’Connell, State Succession... (op. cit.), p. 377.

275 Fielchenfeld, op. cit., p. 292.

2716 Ibid., p. 379. OuyeBuaHO npaBHTeNbCTBO BennkoGpH-
TaHHH He paccMaTpHBano BepxHiolo BupMmy Kak <«UHBHIH-
30BaHHYIO CTPaHy®» H MO3TOMY CYHTaJO BO3MOXHHEIM NpHMe-
HATb HOPMLI, GoJee O6JaronpHATHHE AJas1 NPaBHUTEJbCTBA-

npeeMHHKa, yYeM TMpPH MPHCOENHHEHHH <IHBH/H3OBAHHOrO»
rocynapcrsa. O'Connell, State Succession... (op. cit.),
pp. 358—360.

217 Cm. Feilchenfeld, op. cit., p. 372, foot-note 20.
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HOe mNpaBo YCTaHaBJHBaeT B CcJyuae, KOrAa CYBEPEHHTET
KakKofi-1u60 TEePPHTOPHH TMEPeXOAHT C MOMOIUULIO OPYyXHsA
B HOBble pyKH 278,

Cors1acHO OIHOMY aBTOpY, 3TO 3asiBJEHHE XOTH H
NPH3HAaBaNO CyLUECTBOBAHHE HODM MEXAYHapOAHOro
npaBa, PeryJaHpyoIIHX Ccyab0y HOJIroB rocyaap-
CTBa, KOTOpOE MOTEPSIO CBOH CYBEPEHHTET, B TO XKe
BpeMsi SICHO MOKa3blBaJO, 4YTO, NO MHEHHIO (paH-
Ly3CKOrO NMPaBHTeNbCTBA, HET HOPMbI MEXAYHapon-
HOro mpaBa, KoTopasi Tpe6oBaJia 6b OT aHHEKCHPYIO-
LLero rocyaapcTBa NpeaOCTaBJeHHSl TapaHTHH HJH
NPHHSATHSL HA ce6f JOJNTOB aHHEKCHPYEMBIX TOCYy-
napctB 27°. 3akoH 06 aHHekcHH 1896 roxpa, B
COOTBETCTBHH ¢ KoTopeiM Magarackap npoBoarJfa-
wasncsi ppaHLLy3cKol KoJIOHHeH, 06XOAH/ MOMYaHHEM
BOMNPOC O NpaBONpeeMCTBE B OTHOIIEHHH MaJnara-
CHACKHX JIOJITOB.

KosoHHanbHble Oep:KaBhH TaKXkKe OTKA3aJHCb IIpH-
3HaBaTb JOJTH KOJOHHAJbHLIX TEPPHTOPHH Ha TOM
OCHOBAaHHH, YTO B MpOLUJIOM He3aBHCHMBIE rocynap-
cTBa COXpaHsanH 3a co60H oOmpefe/eHHYIO MpaBo-
cy6bekTHOCTb. FIMeHHO Takoe noJoxeHHe HabJaona-
Joch B CJydyae MpOTEKTOPaToB, CO3[@HHBIX B KOHIe
XIX cronerus B Tyuuce, AnHame, ToHkHHe H Kawm-
Gomxke 28°, B kayectBe Apyroro npHMepa MOXHO
ynomsHyTb  aHHekchio  Kouro — Benbruefi 281,
B cratbe 3 norosopa o6 yctynke 1907 ropa npeny-
CMaTpHBasoCh mpaBonpeeMcTBO benbruu B OTHOLUE-
HHH BceX 00f13aTeJNbCTB H BCeX (PHHAHCOBHIX JOJITOB
«He3aBHCHMOTO rocyaapcTea» KoHro, koToprle nepe-
yucneHn B npunoxenun C. OpHako B cTaTbe 1
«KononnanpHoit xaptuu» 1908 roga KoHcTaTHpyert-
csl, uto Benbrufickoe KOHro moJHOCTBIO OT/IHYAETCA
OT TOCYAapcTBa-MeTPOMOJIHH, HMeeT OT/AeJbHbE 3a-
KOHbI, aKTHBbl H TAacCHBH, H, COOTBETCTBEHHO, IO-
rawense paoaroe KoHro mnojnocTblo OCTaercss 3a
KOJIOHHeH, ecli 3aKOHOM He OyaeT npelyCMOTDEHO
HHoE.

Pannuil nepuod Gexosorusayuu

5) B cayuae npepocraB/eHHA He3aBHCHMOCTH TpH-
HaauaTH GpHTaHCKHM KoJoHHAM B CeBepHOH Awme-
puke rocyaapctBo-npeeMHHK, Coeannennble IllraTth
AMepHKH, He NMpPHHANO HHKAKHX JOJITOB IPaBHTeb-
ctBa Beanko6purauui. Hu B BepcanbckoM aorosope
1783 rona, B COOTBETCTBHH ¢ KOTOphIM BesnnkoGpH-
TaHHs1 TIpPH3HAJA He3aBHCHMOCTb 3THX KOJIOHHH, HH B
KOHCTHTYUHOHHbIX noKyMeHTax CoenuHennbix ILlra-
toB AmepukH (cratbH KoHndenepauun 1776 rona u
1777 rona ¥ Kouncrutryuun 1787 rona) He yrnomHHa-
JIOCb 0 KaKoii-n1160 BbINJIaTe A0JTOB, COr/1acOBaHHbIX
6LIBLIMM TFOCYRapcTBOM-MeTponoaueli 282, JrtoT npe-
llelleHT MPUBOAHJICA B XOAE€ MHPHHIX INepPeroBopoB
mexnay Hcnanuelt 1 Coeaunentnivu llratamu Ame-
puku B 1898 roay, mocsenoBaBILIHX 3a HCMAHO-aMe-
pukaHnckoit BoliHoi. McmaHckas nenerauusi yrsep-

278 Jpid,, p. 373, foot-note 22.
279 Jpid., p. 373.

280 Jpid., pp. 369—371.

81 [pid., pp. 375—376.

282 [pid.. pp. 53—54.

XJaja, YTo, COIJIaCHO HEKOTOPbIM aBTOpaM, TPH-
HaAlaThb aMepHKAHCKHX KOJOHHH, CTaBILIHX He3aBH-
CHUMBbIMH, BHIIVIATHAH AHrJHH CcyMMy B 15 MJH.
(YHTOB CTEepJMHIOB B KayecTBe MOTalleHHsi KOJO-
HHaJbHBIX jgoaroB. OnHako gesnerauus AMepHKH
pELIHTEeNBHO OTBEpIJIa 3TO YTBEPXKAEHHE, 3aMEeTHB,
uto mpeaBapuresbHbl (1782 r.) H OKOHuaTeJbHBIH
(1783 r.) norosopnl 0 MHpe MexAy CoeAHHEHHBIMH
Iiraramu v BeankoGpHTaHHell He colepKaT KaKHX-
a160 moJoxeHuit mogo6Horo poxa 283.

6) AnanoruusbiM ob6pa3om Gbl1a pelleHa cyabba
rOCYRApCTBEHHbIX AOJTOB TOCYAapcTBa-mpejliecT-
Bennuka B IOxHON AMepHke moc/je OCBOGOKIEHHS
Bpasuniun ot Ilopryranuu B 1820-x rogax. B xogme
neperoBopoB B JloHaoHe B 1822 romy npaBHTe/b-
ctBo [lopTyranuy 3asiBHJO, 4TO 4aCTh €€ HallHOHAb-
HOro noara AOJXHa ObTb B3fiTa Ha ceGsl HOBLIM
rocyaapctBoM. B nocaannn or 2 asrycra 1824 rona
6pa3uabCKHe TMOJHOMOYHBIE NpPeACTaBHTENH HHGOP-
MHPOBaJH CBOe MPaBHTEILCTBO O CpeACTBax, HC-
NOJIb30BAHHBIX MMM JAJf HOKa3aTeJbCTBA HECOCTOS-
TeJbHOCTH 3TOr0 TpeGOBaHHsl, KOTOPOE OHH CYHTAJH
NPOTHBOpeualHM NpeUefeHTaM H3 HCTOPHH JHIJIO-
Matuu. B mocnanuu rosoputcs:

Hu Toananpns, Hu aaxe cama [lopryranusi, OTAeJHBUIHCD
oT Hcnanckoro KoposeBcTBa, HHUEro He BLIMJATHAH MaJApHA-
CKOMy ABOpY 3a NpH3HaHHE CBOeH He3aBHCHMOCTH; HelaBHO
CoeannHeHHble IllTaTel Takke He BLIIJIATHAH HHKakoro ne-
HeXHOro Bo3MellleHHs1 DBeJHKOOpHTaHHM 3a aHaNOrHUYHOE
npuaHaune 284,

Horosop mexny bpasunneit u Iloptyranueir ot
29 asrycra 1820 roaa, KoTopbl SIBHJCSL pe3y/bTa-
TOM 3THX MEPEroBOPOB, He Cojep:KaJ KaKo#-1H60
KOHKDETHOM CCBUIKH Ha Nepexof 4YacTH NOpTyrajb-
CKHX TOCYAAapCTBeHHBIX AO/TOB K Bpasunux. OpHako,
NIOCKOJIbKY MeXKAYy ABYMSl rocyJapcTBaMH CYLIecT-
BOBaJH B3aHMHbE TpPeTeH3HWH, OTAEJbHBIA JOKY-
MeHT — JOMNOJHUTENbHAS] KOHBEHIIHS OT TOTrO Ke YHC-
Ja — npegycMaTpuBaJ Boimaaty bpasuaueit 2 maH.
(GYHTOB CTepJIMHTOB B PaMKaXx «KOMILIEKCHO cmen-
KH» [l YPeryJHpOBaHHs 3THX B3aHMHBIX NpeTeH3HH,

7) Uto Kacaercss He3aBHCHMOCTH HCNAHCKHX KOJIO-
Huit B Amepuke 285, 1o B cratee VII Horoeopa o
MHpe H ApyxO6e, noamucaHHoro B Manpuae 28 ge-
Ka6ps 1836 rona McnaHHeli H HOBBIM HE3aBHCHMBIM
rocyaapcTBoM — MeKCHKOi, roBOpHTCH caelylollee:

283 Jpid., p. b4, foot-note 95.

284 TlocnaHve ot 2 asrycra 1824 roma B Arquivo
diplomatico da independéncia, vol. 1I, p. 95 uurupyer
H. Accioly B Traité de droit international public, trans.
P. Goulé (Paris, Sirey, 1940), vol. I, pp. 198—199.
[MpencraBasieTcss, 4TO peub lLuja He CTOJNbKO O B3SATHH Ha
cebs Bpasunuet yacTH rocynapcTBeHHOro JOJTa MOPTYrasb-
CKOTr0O rocylapcTBa, CKOJbKO O «KOMIEHCAlHH» 3a «Npu3Ha-
HHE He3aBHCHMOCTH>.

285 Cm. J. B. Moore, A Digest of International Law
(Washington, D. C., U. S. Government Printing Office,
1906), vol. I, pp. 342—343. Cm. takxke Feilchenfeld, op.
cit., pp. 251—257 u Jéze, «L’emprunt dans les rapports
internationaux...» (loc. cit.), p. 76. Cayuyait Ky6wu
paccMaTpHBaeTcst B NYyHKTe 12 5TOro KoMMeHTapHs, HUKe.



MMpasonpeemcTBo rocyRapcTs B APYrux o6JacTax, NOMHMO ROrOBOpPOB 77

Beuay Ttoro, uto MekcHkaHckad Pecny6iHKa 3aKOHOM
or 28 wuioHa 1824 roma cBoero [eHepasbHOrO KoOHrpecca
NOGPOBOJLHO H HCKpeHHe MpPH3Haja COOGCTBEHHBIM H HalHO-
HalbHEIM JMIO60H J0Jr, 3akJIOYeHHBIH OT uMeHuU ee KaA3Ha-
YelcTea * MCNAHCKHM I[IPaBHTEJbCTBOM METPONOJHH H ee
BAAQCTAMU 8 TOT Nepuod, K020a OHU YNpasAAAU MEKCUKARCKOL
Hayuell, ABAROWEUCA 8 HACTOAULEe BpEMA He3AB8UCUMOL,
BioTh Ao 1821 ropa, Koraa OHH MOJHOCTLIO NpeKPaTHJH
e ynpasastb... Ero Kartonnueckoe Beanuectso... 1 MekcH-
KaHcKasd Pecny6iHKa B3aHMHO OTKa3bBaloTCA OT JIOGHX
TpeGoBaHHi HJIH NpeTeH3HH, KOTOpble MOIJIH Ohl BO3HHKHYTb
N0 H3JI0XKEeHHLIM BOMpOCaM, H 3afABJAIOT O TOM, 4TO obe
BHICOKHE JOrOBapHBalOlHeCs CTOPOHEl C HACTOALLET0O MOMEHTA
H HaBcerjza cBOGOAHLE H H36aBJ/eHb! OT JioGoro o6A3aTenbCcTBa
B 3TOM OTHOLIeHHH 286,

Takum o6pa3om, cOBeplIeHHO $ICHO, YTO B CBoOei
OJIHOCTOPOHHEH JAekJapalMH He3aBHCHMas MekcHka
B3sia Ha ce6s TONbKO Te AOJTH HCNMAHCKOrO rocy-
JlapcTBa, KOTOpble ObIIH 3aK/I04eHbl OT HMeHH Mek-
CHKH H JJ151 ee Gara H yxKe ObLIH OTHECEHBbl Ha CUEeT
MEKCHKAHCKOH Ka3Hbl.

8) B crarbe V [orosopa o MHpe, Apyxk6e H IpH-
3HaHHM, noanmucaHHoro B Magapuae 16 ¢espans
1840 roga Hcnaunueilt © DKBajopoM, MpeaycMaTpH-
BaJOCh, YTO

Pecny6auka DxBagop... 106pOBOJLHO H HCKPEHHe NPH3HAeT
410601 Joae, €024aCOBARNLIL OT umenu e20 Kasuaweucrsa 8
COOTBETCTBUU C NPAMbIMU YKAIAHUAMU UCNAHCKO20 Npasu-
TeAbCTBA UAU €20 0p2aH08, CO30AHHLIX KA Teppuropuu ™
JkBajopa, NpH YCJOBHH, HYTO 5TH JOJTH OLUIH BKJIOYeHb B
cyeTa KasHayeHcTBa GHIBLIEro KOpPOJIeBCTBA H MPe3HJEHTCTBA
Kuto uau yto Mo0GHIM APYrHM 3aKOHOMEDHBLIM H CnpaBelJiH-
BHIM 06pa3oM YCTaHOBJAEHO, YTO OHH ObIH CcAeJaHbl AJs
Ha3BAHHOH TePPHTOPHUH HA3BAHHEIM HCMAHCKHM NPaBHTEJbLCT-
BOM H ero opraHaMH B TOT NepHOJ, KOrja OHH YNPaBJsfJH
Pecny6aukoit JkBamop, fABJAOLIEACA B HacTosllee BpeMs
He3aBHcHMO#, BiaoTh A0 1822 roaa, Korga OHH MpeKpaTH/H
el ynpasJasath 287,

9) TlonoxeHue, Gonee HJIH MeHee aHAJOTHYHOE MO-
JIOXKEHHAM B JOTOBOPaX, YMOMSIHYTBIX BBILIE, MOXHO
ob6HapyxuTh B ctratbe V J[lorosopa ot 30 mapra
1845 ropa, 3akmoueHHoro Mexay Hcnanuedr u Be-
HecyaJ/10H, B KoTopoM BeHecysna npusHana

B KayecTBe HAUHOHAJBHOTO [JOMTA... CYMMY 3aJ10JKEHHOCTH
Ka3HayefdCcTBa HCNAHCKOrO MNpaBHTENBCTBA, KOTOpAs 3ape-
FHCTPHPOBAHA HA cyeTaX GLIBLIEr0 reHepaJibHOTO KalHTaHCT-
Ba BeHecysnn MM KOTOpasi yCTaHOB/JEHAa HHHIM 3aKOHHBIM
H cnpaBelJHBHIM oGpa3om 288,

AHasornuHylo ¢OpMYJHPOBKY MOXHO OGHapyKHTb
B psAJie JOTOBODPOB, 3aK/IOueHHbIX Mexay Mcnauueit
H ee GBIBIIMMH KOJIOHHSIMH 289,

288 British and Foreign State Papers, 1835—1836,
(London, Ridgeway, 1853), vol. 24; pp. 868—869.

287 Jbid., 1840—1841, (1857), vol. 29, pp. 1316—1317.

288 Jpid., 1846—1847 (Harrison, 1860), vol. 35, p. 302.

289 Hanpumep, ctatssi [V gorosopa mexnay Hcnauueit u
Aprentusoit ot 9 wuwoas 1859 roma [ibid., 1859—1860,
(Ridgeway, 1867), vol. 50, p. 1161]; cratba 11 morosopa
mexny Hcnawnet m Ypyrsaem or 9 okrta6ps 1841 roaa
[ibid., 1841—1842 (1858), vol. 30, p. 1360]; crateas V
norosopa Mexay HMcnanwefi n  Kocra-Pukoit or 10 wmas
1850 ropa  [ibid., 1849—1850 (Harrison, 1863), vol. 39,
p. 1341]; crates V pgorosopa Mexay Hcnauuwelt n Huka-
parya ot 25 uioas 1850 roaa [ibid., p. 1340); crartea IV
norosopa mexay Hcnanueit n I'Batemanoi or 29 mas 1863 ro-
na [ibid., 1868—1869 (Ridgeway, 1874), vol. 59, p. 120];

10) Cnyuyan pnekOJIOHH3alUMH OBIBIUHX HCMAHCKHX
3aBHCHMBIX TepPPUTOPUH AMEpHKH, [0-BHAHMOMY,
npeiacTaBiasdioT Cco00H OTXOA4 OT HMEBIUHX MECTO
paHee NMpeUeAeHTOB, ycTaHOBMeHHBIX CoeHHEHHBIMHU
[lratamu Amepuxu u DBpasuaueii. OnHako MOXKHO
3aMeTHTh, YTO OTXOX Obl1 OrpaHHYEHHBIM H KacaJjcs
NpaBoNpeeMCcTBa B OTHOUIEHHH He TO YTOGHI HalHO-
HaJbHBIX AOJITOB TOCYAapCTBa-NpejliecTBEHHHUKA, a
CKOpee ABYX THIIOB JQJTOB: JOJTOB, COTJIaCOBAHHBIX
rOCyfapCTBOM-NIPEelIECTBEHHHKOM OT HMEHH H B
HHTEpECaX 3aBHCHMOH TEPPHTOPHH, H JOJTOB, COTa-
COBaHHBIX KaKHM-JH60 opraHoMm KosaoHHH. Kak or-
MeuaJoch 290, pmoard 3ToH mocC/JefHEH KaTeropHH,
KOTOpble paccMaTPHBAJHCh KaK J0JTH caMo#l TeppHu-
TOPHH, HCKIIOYAlOTCs H3 cdepbl NpPHMEHEHHsI Ha-
CTOSILILETO MPOEKTa cTaref, MOCKOJbKY OHH He OXBa-
THIBAIOTCSL TOHSITHEM TOCYAApPCTBEHHHIX  LOJITOB
eocydapcrsa-npeduiecTsentuka. HecmoTps Ha ToO,
UTO 3aMOPCKHE BJIafieHUsl pPaccMaTpPHBAIHCh KOJO-
HHAJLHBIM NIPABOM TOH 3M0XH B KauecTBe TE€PPHTO-
pPHaJIbHOTO MPOJOJIKEHHSI METPONOJIHH, C KOTOpOi
OHH 06pa30BHIBAJH €IHHYIO TEPPHTOPHIO, aBTOpaM
TOrO BpeMEHH He MDHXOJHJa MbICAb O TOM, 4YTO
Kakasi-Tu60 4acTb [OCYAapPCTBEHHOrO HalHOHAMbHO-
ro J0Ara MeTPONOJNHH MOXeT ObITh OTHeCeHa 3THM
BaafeHusm 291, Ilo MHeHHIO OfHOrO aBTOpPA, 3TO GbI-
JIO eCTECTBEHHOE peLIeHHE, TMOCKOJIBKY «KDPEIHTOPH!
[MeTpomosnuu] HHKOrAa He MOIVIH DPacCUMTHIBATh
jaxe Ha TO, YTO MX 3alMbl 6yAyT mnoraiatbcsl 3a
CUeT pecypcoB TEpPPHTOpPHH, objajatolield (UHaH-
COBOH aBTOHOMHEMH» 2°2, Peup wmaa He 06 YuyacTHH
GBIBIIHX HCIAHCKHX KOJOHHH B AMepHKe B Ha-
YUOHAALHOM JHOJTe TEPPHTOPHH HCMAHCKOH MeETpo-
MOJMHM, @ O MPHHSATHH 3THMH KOJOHHSIMH ToOCyaap-
CTBEHHHIX JOJrOB, B NaHHOM cayuae Hcnanuu, HO
COrJ1IaCOBAHHbIX CTPAHOH-METPOMOJHEHd OT HMEHH H B
HHTEpecax 3aMOpCKHX BaajeHuil 293, Cnenyer Takke
MOAYEPKHYTb, UTO B HEKOTOPBIX JOTOBOPAX HAJHLO
CTpeMJIEHHE 3aKJIOUHTh KKOMILIEKCHOE COTJIZIIEHHE>,
NO3BOJIAIOLLEe YPEryJIHPOBaTb B3aHMHBIE NPETEH3HH,
a He o0ecleuyuTb peajJbHOe pacnpeneeHue [0JrOB,
COrJIaCOBGHHBIX  TOCYAapCTBOM-TPeAlIeCTBEHHHKOM
OT HMEHW M B MHTEpecax KOJIOHHH.

cratbss IV poroBopa mexay Hcnauueir m CasnbBajopom ot
25 uions 1865 roma [ibid., 1867—1868, (1873), vol. 58,
pp. 1251—1252].

290 CM. nyHKTH 14 H pajee KOMMeHTapHA K cTaTbe 16,
BHILIE,

291 CnyyaH HeOorpaHHUeHHOH KOJOHHaJbHONH 3KcmJjyara-
ILHH, B KOTOPHIX FOCYAapCTBO-METPONOJHS BO BpeMeHa CTaphixX
KOJOHHAJbHEIX HMMIEpPHii MOrJ0 MOKpHBaTh YacTh CBOEro
HalHOHAJBLHOrO JOJra NyTeM 3axBaTa BCeX pecypCcoB H
CHIPbSl CBOMX KOJIOHHH, HTHOPHPYIOTCS KaK apXaHyHble HJH
peakHe. CM. cHocky 339, HHxe.

202 Jéze, «L’emprunt dans les rapports internationaux...»
(loc. cit)), p. 74.

293 OpHako a6COJIOTHO fICHO, YTO AOGHBLIHECS He3aBH-
CHMOCTH 10XKHOaMeDHKaHCKHe pecny6/JHKH He MbITalHCh
onpenennts, GuJIO JH Hajglexalum o6pa3oM ONpaBLaHoO
BKJIOYEHHE MEeTPONoJHell AOJAroB B MAacCHB HMX COOTBETCTBYIO-
HMHX KasHayelcTB. BkaioueHHe merpomosuell 3THX J0JroB B
cyeTa KasHayefcTBAa KOJOHHH OCYLIeCTBJAJOCH Ha OCHOBe
Npe3yMnUHH, 4YTO 3TH JOJATH GbLIH COrJIaCOBAHHl OT HMEHH H
B HHTepecax KOJOHHH. Takas MNOCBHIJIKAa KaTeropHYecKH OT-
Beprajach B INOCJAedYIOIIHX cJayyasx npasonpeeMcTBa. CM.
NyHKT 12 3TOro KOMMeHTapHs, HHXe.
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Hakoren, cieiyer OTMETHTb, YTO B GOJBLIHHCTBE
cayyaeB, Kacawomuxcs Mcenanuu v ee GbIBIIMX KOJIO-
HHH, AOJTH NPHHHMAJHCh FOCYlapCTBAMH-NPEEMHH-
KaMH B COOTBETCTBHH C BHYTPEHHHM 3aKOHOATeJb-
CTBOM ellle A0 3aKJaoyeHHs porosopos ¢ Mcnanued,
KOTOpbl€ YacTO JIHLIb YYHTBIBAJH MOJOXEHHS 3THX
BHYTPEHHHX 3aKOHOB. HH B 01HOM H3 10roBOpOB He
rOBOPHTCS1 O HOPMAaX HJIH NPHHIHNAX MEX/AYHapPOIHO-
ro mpasa, PeryJHpYIOIIHX NPaBONMpPEeMCTBO B OTHO-
IUeHHH TFOCYAapCTBEHHBIX A0JAroB. MHorue aorosop-
Hble TIOJIOXKEHHS AEHCTBHTENLHO YKa3bIBAlOT Ha TO,
4YTO B JAHHOM CJyyae peub miia 0 «A06pOBOJBHOM
¥ HCKPEHHEM> pelIeHHH HOBOIO He3aBHCHMOrO ro-
cyaapcraa.

11) OnHako c/elyer ynoMsiHYTb OAHH JIaTHHOaMe-
PHMKAHCKHi caydail, KOTOpbIH OTJHYaercsi OT o6lied
NpaKTHKU [EKONOHK3ALKK B 3TOM perHoHe, mpHBe-
JeHHOHl B mpeallecTByolleM nyHkTe. JlaHHBIH cay-
yali Kacaercsi He3aBHCHMOCTH Bonusun. Jlorosop o
NpU3HAHHH, MHPe M ApYx0e, MOAMHCAHHBIH MeXay
Ucnanuelt u bonusueil 21 uwonsa 1847 roaa, npeay-
cMaTpHBaeT B cTaTbe 5, 4TO

Pecny6suka BonuBuA... yXe HCKpPeHHe NpPH3Ha/ja 3aKOHOM
ot 11 Hos6ps 1844 ropa dose, coenacosanubil 3a cueT ee
KQ3HauelcT8a 8 COOTBETCTBUL C NPAMbIMU YKASAHUAMU UCNAH-
CK020 npasuTeAbcT8a * WJAH YKa3aHHAMH 3aKOHHHX OpraHoB
3TOr0 NpaBHTEbCTBA Ha TeppuropuH Bepxuero Ilepy, aa-
aswolleficas B HacTositiee Bpems Pecny6aukoit Boausus; u
[HacTositum mnpH3HaeT] B KadecTBe KOHCOJNHAHPOBAHHOrO
poara Pecny6inkn Toft Xe Kareropuu, uto H HauGoiee
NpeHMyllleCTBEHHbIE [OJTH, 6C€ KpeOuTsl, HE3ABUCUMO OT UX
karezopuu, 048 onaarer nenculd, okaados, asancos, Kpedu-
TOpos, suinysOennbix 3aimos, 0eno3uros, KOHTPAKTOS U
at0661x pyeux Goaeos, 803HuUKUWLX Aub0 8 xode 80dHbL, AubO
do 8oliHbt *, KOTOpHlE OTHECEHH Ha CYeT BHILIEYNOMSHYTOro
Ka3HayedcTsa NPH NMOCTOSHHOM YCJOBHH, YTO TaKHe KPeAHTH
OCHOBHIBAJIHCh HA NPAMbLX YKA3AHUAX UCNAHCKO20 NpasuTess-
cT8a * WIH ero 3aKOHHBIX OPraHOB B NPOBHHIHSX, KOTOpHeE
B HacTOfAllee BpeMs cocTapasiioT Pecny6auky Bonubus... 294,

12) Ha anrso-aMepHKaHCKOM mnpenefeHTte 1783 rona
H OPTYrajbcKo-6pasHibckoM npellefeHTe 1825 roaa
ocHoBbiBaJsicA [lapuxckuit MupHBIH norosop (10 ge-
kKa6psi 1898 roma), 3aKkJIOUEHHBIH B KOHLEe BOMHHI
mexay CoenuHenHbiMH IllTaramu Amepuku u Hcna-
Hueit. OcnapuBaJjcs nepeHoc Mcnanueil cBoux rocy-
JapcTBeHHbIX A04roB Ha Owoaxer Ky6ul. Ilpesymn-
IMsl, COIMIAaCHO KOTODOH BKJIOUeHHe JoJra B cuera
KyGHHCKOro Kas3HayeHcTBa 03HauaJo, YTO peub LA
0 JoJre, 3aK/JIO4eHHOM OT HMEHH W B HHTepecax
3TOro OCTpoBa, OblJa yCHELWHO OTBEPrHYTa aMepH-
KaHCKHMMH [OJHOMOUHBIMH mnpeacTaBuTelsmMu. [la-
puxckuit poropop ot 10 ageka6ps 1898 roma ocBo-
6oxaan HcnaHHio TOMBKO OT (paKTHUECKHX MAOJrOB
Ky6bl1, TO eCcTb 10JT0OB, COrJ1acOBaHHbIX nocie 24 ¢eB-
paas 1895 roaa, u OT 3ak/aaaHEIX JOJCOB MYHHLHNA-
autera lasaHbl. Ho OH He npeaycmaTpuBaj npaso-
npeeMCTBa B OTHOLIEHHH JI060H 4acTH HCMAHCKOro
rocynapcTBEHHOTO J0Jra, Kotopylo Mcnanusi oTHec-
Jaa Ky6e 29.

294 British and Foreign State Papers, 1868— 1869 (op. cit.)
vol. LIX, p. 423.

298 Feilchenfeld, op. cit., pp. 329—343; Moore, op. cit.,
pp. 351 et seq.; and Jéze, «L’emprunt dans les rapports
internationaux...» (loc. cit.), p. 84.

Hexonronusayusa nocae 81opoil muposoii 8olins:

13) HsyueHne cayyaeB [1eKONOHH3ALHH, HMEBLIHX
MeCTO [ocJje BTOPOH MHPOBOH BOHHBI, NMOKa3bIBaerT,
YTO MpPaKTHKa HOBBLIX HE3aBHCHMEIX TOCYAApCTB He
oTJIHYaeTcH eAHHoo6pasHeM. B Helt B paBHOH crene-
HH MOXXHO OOGHAapYXHTb NpeleAeHThl, NOATBEPIKAAI0-
uiHe nepexo/] rocyAapcTBEHHLIX [0JrOB, H NMpeleeH-
Tbl, CBHAETEJbCTBYIOILHE O MNPOTHBHOM, a TakKxe
cydyaH OTKa3a OT J0JroB nociae ux npuHsatus. Ko-
MHCCHSI HE HaMepeHa NeperpyxaThb 3TOT KOMMEHTa-
pHii MOJHBLIM MepeyHeM BCeX CJAydyaeB JeKOJOHH3allHH
nocje Bropo#t MupoBoil Bo#HbI. [losToMy ynoMmuHae-
Mble HH)XXe cJydyaH He HMeIoT CBOoeH LeJblo JaThb
NOJHYI0 KapTHHY NPaKTHKH B 3TOH 06JacTH, OHH
NPUBOAATCSA JHIIb B KauecTBe NPHMEPOB.

14) HesaBucuMocTb PHIHNNHHAM GblJa MPEAOCTaB-
JieHa B COOTBETCTBHH C 3aKOHOM O HE3aBHCHMOCTH
®uaunnuH (M3BECTHHIM TaKXe MojJ Ha3BaHHeM «3a-
KoH TuanHrca-MakayddHu»), NPHHATHIM KOHTPECCOM
Coenunnennbix llratoB 24 mapra 1934 ropa 296,
B COOTBETCTBHH C 3THM 3aKOHOM HpPOBOJAWJOCH pas-
JHUHe MeXAy 006s3aTeJbCTBaMM, B3ATHIMH Ha cels
QduaMnnHHEaMH c paspelueHHsi KoHrpecca CoeauHeH-
nbix LlltatoB no 1934 rona, v ApyruMH nyGJIHYHBIMH
pojramH. 3akoH mnpeaycMatpupaj, 4to CoeqHHEH-
uble IlITatel AMepUKH He HecyT HHKAaKOH OTBeT-
CTBEHHOCTH 3a JOJI'H, COrJacoBaHHbE NPaBHTENb-
CTBOM 3TOro apxumnesaara mnocie 1934 roma. Takum
06pa3oM, MOXHO ObUIO caenaTh BBIBOA O TOM, YTO
Coenunenubie IlltaTel AMepHKH HaMepeBasHCh CO-
XpPaHUTb 3a COOGO0H YTBEpXKAEHHBIE KOHrpeccoM A0J-
r'H, corjacoBaHHbie 10 1934 roga 297. YUro Kacaercs
3THX n0JaroB A0 1934 rona, T0 B COOTBETCTBHH C 3a-
KoHom or 7 asrycta 1939 roma nocrymieHus OT
HaJI0roo6JI0KeHHsT (DHIHONHHCKOIO 3KCNOpTa OBLIH
nepeBejeHbl B KasHaueiictBo CoeauHenHbix llItaros
AMepuKH 151 CO3/1aHHA CchellHaJ bHOro oHAa amop-
TH3aLHH J0JrOB, COrJacoBaHHbIX PHJIHNMNHHAMH C
paspewendss Coenunennnix Hlratos a0 1934 rona.
B coorBerctBun ¢ 3akoHamu 1934 u 1939 rogos
npelycCMaTpHBAaIOCh, UTO apXHmejar He MOXEeT OT-
Ka3aTbcsi OT 3aliMOB, CaHKUHOHHPOBAHHBIX TOCY-
JapCcTBOM-NpeALIeCTBEHHHKOM, H YTO, €CJM Ha AaTy
He3aBHCHMOCTH crelHa/bHbl (oHA OKaxercs He-
JOCTAaTOYHBbIM JJIsi NMOTALUeHHS YTBEpPXKAEHHBIX A0J-
roB, QUJIHNNHHBL BHIJIATAT HEAOCTAIOILYI0 CYMMY.
B coorserctBHH ¢ nepBoit KoHeruryuueit (cratbs 1)
H aoroBopoM ot 4 uionsi 1946 rona ¢ CoeiHHEeHHBIMH
raramu PUAHNNUHB B3sJIM Ha cebs Bce AOJTH H
o6si3aTe/IbCTBA apxumnesara.

15) Cayyath HezaBHcuMoctH HMuaun u [lakucrana
SIBJISIeTCAl ellle OAHHM INPHMEpOM, B KOTOPOM rocy-
AapCTBO-NPeeMHHK B3sI0 Ha ce6s JOJrM rocyaap-
CTBa-NpejlliecTBeHHHKa. B0 6Bl mpaBHJbHEEe TOBO-

2% O'Connell, State Succession... (op. cit.), p. 433;
G. Fischer, Un cas de décolonisation — Les Etats-Unies
et les Philippines (Paris, Libraire générale de droit et de
jurisprudence, 1960), p. 264; and M. Whiteman, Digest of
International Law (Washington, D. C., U.S. Government
Printing Office, 1963), vol. 2, pp. 211—213, 854.

297 Fischer, op. cit., p. 264.
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pHTE O eocydapcreax-npeemHuKax, TOCKOJIbKY B
JaHHOM cJlyyae INpaBONPEEMCTBO OCYIIECTBJSJIOCH
B pe3yJbTaTe pasjeia B ABa 3tana: IlakucraH BHI-
cTynaJd B poJad npaBompeemHuka HHAaWH, Kotopas
B CBOIO OYyepellb BEICTYNaJa B PoJIH NMPaBONpeeMHHKa
Coennnennoro KoponeBctBa. B cBA3H c 3THM yKa-
3bIBAJIOCh, YTO

Mexay OByMsi NOMHHHOHAMH He NPOH3BOAMJOCH NPSMOro
nepepacnpeneneHusi poaros. OTBETCTBEHHOCTb 10 BCeM
¢HHaHCOBHIM 06s3aTeNbCTBAaM UEHTPANbHOTO NMpaBHTENbLCTBA
Bpurauckoft Muanu, BKI04ass 3afiMbl M rapaHTHH, COXpaHs-
nach 3a Muaueit... B To Bpems kak Muans ocranach eaHHCT-
BeHHBIM JOJXHHKOM LE€HTpasJbHOro poJara, aonasi Ilakucrana
B 3TOM J0Jre, NpONMOpLHOHaNbHAA MNOJYYEHHEIM aKTHBaM,
crana poarom IlakucraHa B oTHoweHHH HHpuu 298,

MexXxay pa3/IHUHBIMH KaTeropHsiMH J0JIr0OB, NMO-BHIH-
MOMY, He NMPOBOAHJIOCH 60JblIOro pa3nHyus. Komu-
TeT 3KCNepTOB, CO3JaHHHIH [AJs1 TNMOATOTOBKH peKo-
MEHJaLUi MO BOMPOCY O pacnpejesieHHH aKTHBOB H
MacCHBOB, NMPOBEJ TOJBKO OfHO pasiuuue. Peub Haer
0 ny6JHYHOM [0JTe, BKJIKYAIOUIEM [OJTrOCPOUYHBIE
3aiMbl, GOHBI Ka3HauelCTBa H clellHaJbHble 3aHMBI,
KOTOPLIM [POTHBONMOCTABJSAETCS HEKOHCOJIHAHPOBAH-
HBIA JOJIT, COCTOSILUMI H3 BKNaA0OB B cOeperaTesbHble
Kacchl H 6aHKH. DTH pas/HyHble 06513aTeNbCTBA GBUTH
BO3/I0XKeHb! Ha MHAMIO, MpHueM HHYTO He yKa3blBa-
JIO, HIET JIM pedb O A0Jrax, OTHOCSILIHXCH K 3aBHCH-
MOH TeppHTOPHH, KOTOpLHIE Ha Hee BO3J/1araloTcsl B
Ji060M caydae, HIH O JoJrax rocylapcrBa-npeaiie-
CTBEHHHKA, KOTOpBHIE TaKHM 006pa3oM Mnepeunid Gbl K
rocynapctBy-npeeMHHKy. Ilpo6nema, KoTopasi raas-
HbIM 00pa3oM NpHBJeKaa BHUMaHHe KomuTera 3sKc-
NepToOB, 3aK/10uasnach, N0-BHAHMOMY, B ONpe/eNeHHH
MeTOJ0B pasjeseHus obuiero poara Mexay WMnauei
u INakucraHom. Corsawenne ot 1 neka6psi 1947 ro-
Ja MexX1y ABYMSl rocylapcTBaMH OTpaKaJjo INpak-
THUYECKHe pe3y/bTaThbl H ONpPefeNsyO COOTBETCTBYIO-
ue poad. OAHAKO 3TO pacnpejeleHHe Tak H He
6BlI0  OCYLIeCTBJIEHO, MOCKOJbKY 06a rocyaapcrsa
He COIVIaCHAMCh C TNpeNJOXeHHBIMH CYMMaMmH.
(TTpo6nemel, KacaloliHecsl pasjena rocyaapcrs, 6y-
AyT paccMoTpeHbl Gonee TnoApoGHO TNPH aHalu3e
COOTBETCTBYIOWIEr0 THMA NpaBONpeeMcTBa.)

16) Ilpo6seMbl B OTHOLIEHHH [OOJIOB, BO3HHKIIHE
B CBfI3H C mpaBomnpeeMcTBOM MHIOHe3HH B OTHOLLe-
HHu KoposneecrBa Hupepnanaos, GbliH yperysnupo-
BaHbl TJAaBHBIM 06pa3oM B JBYX AOKYMEHTaX: cO-
raaweHde KoudepeHuHn KpyrJaoro croja B [aare
oT 2 Hos6ps 1949 ropa 299 u Hunonesufickuii ne-
Kkpet ot 15 ¢deBpans 1956 roma, B KoTOpoM conep-
JKajcsi 0TKas OT JO0Jara, NOCKO/NbKY HaKaHyHe,
13 deBpans 1956 rona, inaoHe3us AeHOHCHpoBaga
corsamendsi 1949 rona 399, B ¢uHaHCOBO-3KOHOMH-
YeCKOM coOrJallleHHH (KOTOpoe sIBJASIeTCH JHIUb Of-
HMM u3 cornamenuii KondepeHuun Kpyraoro crona)
YKasbIBalOTCsl A0JATH, KOTophle MHJAOHe3Hsi corsacu-

298 (’Connell, State Succession... (op. cit.), p. 404.
299 United Nations, Treaty Series, vol. 69, p. 3. Cm. Takxe

O’Connell, State Succession... (op. cit.), pp. 437—438, and
Paenson, op. cit., pp. 77—78. .
300 Rousseau, Droit international public (op. cil.),

pp. 451—452.

Jach B3ATb Ha ce6s 30!, B cratbe 25 npoBopuTcs
pasiuyHe MexJy UeThpbMfl CEPHSIMH [OJrOB:
Q) cepuUsi LIeCTH KOHCOJHAHPOBAHHBIX 3aiMOB;
b) moaru TpeTbHM cTpaHaMm; ¢) HoJard KoposaeBcTy

Hunepnaunos; d) BHyTpeHHHe poaru HWHaoHe3uH.

17) [Be mnocienHHe KaTEropHH [OJTrOB B J@HHOM
HCCAE0OBAHHH He clle[yeT MPHHHMATb BO BHHMaHHe.
Hoarn Hunonesun KoponeBctsy Hunepnannos B
NeACTBHTENbHOCTH SIBJSIIOTCSl JOJTOBLIMH TpeGoBa-
HMSIMM  FOCYJAApCTBA-MpeAlIeCTBEHHHKA M, TaKHM
0o6pa3oM, BBIXOAAIT 32 PaMKH HaCTOSILLIET0O KOMMeH-
tapusi. Buyrpennre poard MHaoHe3un Ha aaty mno-
JyueHHs] CyBepeHHTETa TaKXKe HCKJIOYaloTess Mo
onpeaenendio. ONHAaKo caefyeT OTMETHTb, YTO 3Ta
KaTeropusi He Gbl1a yeTko onpefeneHa. [losanee ro-
CylapcTBO-NMpeAlIecCTBEHHHK TOJKOBaJlO 3TO MOJO-
JKeHHe KaK BKJiouamuiee JOJATH, KOTOpHIe rocyaap-
CTBO-MIPEEMHHK OMpeeNsiio KaK «BOEHHble JOJTH»
WM «OAHO3HBIe A0JaTH». [IpeacTaBisieTcsi, 4YTO 3TOT
dhakTop cTan 01HOH H3 NPHYHH JEHOHCAIlUH H OTKa3a
ot goara B 1956 roay 302,

18) JByMsa [ApYrHMH KaTeropusMH [AOJroOB, Ha-
cleyeMblX HOBBIM He3aBHCHMBIM TOCYNapCTBOM,
SIBJSIIOTCS: @) KOHCONHAMPOBAHHBIE [OJTH MpPaBH-
teapctBa, OcT-Muauu 393w npuuntalowmasicsas emy
4acTb KOHCOJHAHPOBAHHOTO HAaIlHOHAJIbHOTO JOJ/ra
Hunepnanaos, cocrosimiasi U3 cepuH 3aiiMoB, cle-
JaHHBIX [0 BTOPOH MHPOBOH BOHHBI;, b) HeKOTOpble
KOHKpETHEle JOJTH TPeTbHM rocyaapcream 304,

19) Bo Bpemsi KoH¢epeHIHH KpyrJaoro crona B
Taare [B 1949 rony] Mnnonesusi BeiaBHHY/A BOMpOC,
KacalolllHicsl CTeNeHH aBTOHOMHH, KOTOpo# o6sazna-
JIH ee OpraHbl B OTHOLIEHHH OPraHOB CTpPaHbI-METpo-
MOJIAH B TO BpeMsl, Korga ObUIH COrJacOBaHbl 3TH
3afimel. [TonHoMouHble npeActaBHTend WHaoneanu
0c060 3aTPOHYJH TaKxKe npobJeMbl NpefiHa3HaYeHHs,
HCTOJIb30BAHHS H MOJNIE3HOCTH 3THX 3alfiMOB JJ5 Tep-
putopuH. Ilpeacrapasiercs, 4To Kak H B APYTHX Cay-
yasix, pe3yJbTaThl neperoopoB B [aare B uesoMm
JOJKHBL PAcCMATPHBATLCA B KOHTEKCTe 0o6uero co-
rnaieHusi. [leperoBoprl npuBe/aH K co3gaHuio «Hu-
nepJaaHacko-HMHaoHe3H#icKkoro co3a», KOTOphIH GbLI
pacnywen B 1954 roay. Ilo3auee, B 1956 roay, HUu-

JIOHEe3Hs OTKa3aJaacCh OT BC€X KOJOHHAJBHBIX NOJTOB.

301 United Nations, Treaty Series, vol. 69, pp. 252—258,
draft Financial and Economic Agreement, articles 25—27.

302 CM. «L’Indonésie répudie sa dette envers les Pays-
Bas», in Libre Belgique of 12 August 1956, quoted in: Fran-
ce, Présidence du Conseil et Ministére des affaires étrangé-
res, La documentation frangaise — Problémes économiques
(Pans 28 August 1956), No. 452, pp. 17—18.

303 YTBepXAan0Ch, 4TO 3TH HOArH GhUIH COMIacOBaHbl
3aBHCHMOMl TeppHTOPHell OT cBOEro COGCTBEHHOrO HMEHH H
B cBoux HHTepecax (Rousseau, Droit international public
(op at) p. 451; O’Connell, State Succession... (op. cit.),

37). Onnako 3TH 3afiMbi GbLTH, OYEBHAHO, COrXACOBAHbI
s COOTBETCTBHH ¢ 3aKoHojgatenbcTBoM Hupgepnaugos, u
TakdM 06pa3soM MOXHO YTBepKAaTh, YTO 3TH JAOJATH GHUIH
corjiacoBaHel  rocylapcTBOM-MeTponoJuelt B HHTepecax
33BHCHMOH TEePPHTODHH.

304 Ciona OTHOCATCS MOJNTH, COTMacOBaHHLE B COOTBET-
CTBHM ¢ niaaHoM Mapmanna, a takxe aoard CoeJHHeHHHIM
lratam Amepuxku B 1947 rony, Kanage B 1945 roay u
Amcrtpanuu 8 1949 ropny.
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20) Uro Kacaercsi He3aBHCHUMOCTH JIuBHH, TO [eHe-
pasnbHasi Accambiess Oprannsaunn OO6belHHEHHBIX
Hauuit pemnsa npobJseMy InpasompeeMcTBa Tocy-
J1apCTB, BKJIIOYasi NPaBONPEEMCTBO B OTHOLIEHHH
nonaros, B cBoel pesoaound 338 (V) or 15 nekabps
[950 roma, o3arnaB/jieHHOH «DKOHOMHUYECKHE U ¢QH-
HAHCOBLIE TMOJIOXKEHHS, OTHOcsilHecss K JIHBHH»,
Crartbsa IV 3T0il pe3osIOUNH TJ1ACHT, YTO «JIHBHSA OC-
Bo6oxaeTcs OT yIJaThl Kako#l 66l TO HH OBLIO J0JH
HTaJbSIHCKOTO TOCYIapCTBEHHOIrO AOJras.

21) Isunes ctana He3aBHcHMOH B 1958 roay B pe-
ayJbTate TOro, 4ro OOJbIIMHCTBO H36upaTesell B
XOjle KOHCTHTYLHOHHOTO pedepenayma 28 ceHTAGpPS
TOro e roja MporoJocoBajJH NPOTHB CO3JaHHSA Nf-
Tol pecny6GJHMKH, a Takxe ¢(paHLy3ckoro cooblue-
crBa. OnuH H3 aBTOPOB NHcanl: «Pelko B HCTOpHH
MeXAYHapOIHLIX OTHOLIEHHH NMpaBONpeeMcTBO Tocy-
JapcTB HAyHHAJIOCh CTOJb HeoxuaaHHO»395. [Ipo-
BeJeHHe B ['BHHee JeHeXXHOH pechOpMbl NOBJEKJO 3a
c06OM BbIXOA 3TOH CTpaHbl H3 30HHI ¢paHka. Iloao-
JKeHHe ycyry6Jssioch elle TeM, 4TO JoJaroe Bpemsl
3TH CTpPaHbl He TMOLAEPKHBANH AHIVIOMATHYECKHX
OTHOUIEHHHA. DTH (haKTOpHl MellanH GbICTPOMY ype-
TYJHPOBAaHHIO MpobJeM NpaBonpeeMcTBa FOCyAAPCTB,
BO3HHKUIMX OKOJO [BaAllaTH JieT TOMY Ha3aj. TeMm
He MeHee MOCJe BOCCTAHOBJIEHHS AHMIMJIOMAaTHYEeCKHX
OTHOILUEHHH MeXJy 3THMH [BYMS CTpaHaMH B
1975 ropy Ha6uaofaercs TeHAEHLHS K YyperyJjupo-
BaHHIO 3THX npo6aeM. OnHaKo OYEBHAHO, YTO NMpoG-
JeMa J0JroB He npHoGpena CKOJbKO-HHOYAb 3Ha-
YHTEJbHBIX PAa3MepPOB B OTHOLUEHHAX MeXIy 3TUMH
nByMsa rocyaapcreami. OHa, BHIMMO, cBesaach IJaB-
HbIM 06pa3oM K BOMpocaM NeHCHH Ha rpaxJlaHcKoii
H BOEHHOH cJayx6ax.

22) Uto Kacaercl APyTHX HOBBIX HEe3aBHCHMBIX [O-
CYAapcTB, KOTOPble B NPOILLIOM GbLIH GPaHIy3CKHMH
3aBHCHMbIMH TEppHTOpHAMH B AdpHKe, TO 3Iechb
MOXHO OTMETHTb caydait Maparackapa 396, Mana-
rackap, Tak e Kak H Bce GbIBLIHe 3aMOpPCKHe Tep-
putopud ®panuuH, o6Jagan MpaBoCyGbEKTHOCTHIO,
nojpasyMesanollleli onpeaeneHHyo (pHHaAHCOBYIO aB-
ToHoMmH10, TakuM o6pasom, 3TOT OCTPOB MOT COrJa-
COBBLIBATh 3afiMbl, YTO OH H JieJa/, COrJacoBaB NAThb
ny6anunbix 3afiMoB B 1897, 1900, 1905, 1931 u
1942 ropax. B npuHUHNe pelteHHe o BhIMyCKe 3aiiMa
npHHHMaJoch Ha Mapnarackape reHepaJa-ry6epHaro-
pom. OH 3ampauiHBag MHeHHE pa3JHUYHBIX aJMHHH-
CTpPaTHBHLIX OPraHOB H 3KOHOMHYECKHX H (pHHAHCO-
BeIX npejacrasHreneii. Ecan 6bl mpouenypa Ha sToM
3aKaHYMBANacCb H MOANHCKY Ha 3aeM MOXHO GbLIO
($haKTHYeCKH NMPOBOJHThL CPelH HacesNeHHs CTPaHbl, TO
HaJHUo 6bl1 Gbl JOJr, COrMacoBaHHBII B paMKax
(OUHAHCOBOH AaBTOHOMHH 3aBHCHMOH TEpPHTOpHH.
Torpa stor 3aem ciaenoBasno Gbl KBAJTH(HILHPOBATH
KaK «COGCTBEHHBbIH [OJT TEpPHTOPHH», H OH Obl He
Mor GBITb OTHECEH K roCynapCTBY-NpellleCTBEHHHKY;
cJe0BaTeIbHO, €ro PacCMOTPEHHE BBIXOAHIO Ohl

305 Gonidec, koroporo uutupyer G. Tixier B «la
succession & la régie des chemins de fer de I'A.O.F.»,
Annuaire frangais de droit international, 1965 (Paris,
1966), vol. XI, p. 921.

308 CMm. Bardonnet, op. cit.

3a paMKH Hacrosiuiero KomMeHTtapHs 307, Opnako
NpeiCTABJSACTCS, 4YTO OT YNpaBJsiolled JepiKaBhl
norpe60BaJOCh NOMOJHHTENbHOE pellleHHe, [Ipolecc
NpHHATHSl pellleHusi, HauaTbii B Magarackape, Gbui
3aBepllleH B PaMKax 3aKOHOB H MOJIOXKEHHH LEeHT-
paJbHOTO MPABHTENbCTBA YNPaBJASAIOLIEH [epIKaBHl,
Opno6penHe Morso GObITh NMpeAcTaBjeHO JHGO B Je-
KpeTe, NMPHHATOM B TOCYAapCTBEHHOM COBeTe, JH60
B 3akoHe. DakTuyeckH Bce 3aiiMbl Maparackapa
ObIIH CaHKUHOHHPOBAHLI MeTpONOoJHeH B 3aKOHOnA-
TesqbHOM mopsake 398, Takoe caHKUHOHHpOBaHHe
NpeicTaBasno co60i CyllecTBEHHOe yC/IOBHE 3aiiMa,
ycJOBHe sime qua mom, Ge3 cofaiofeHHs] KOTOPOro
BbIyCK 3aiiMa Obu1 6bl HeBo3MOXeH. [losHOMOUYHA
Ha co3JlaHHe JeHCTBHTE/bHOrO 0653aTeNbCTBa B 3TOH
o61acTH, MO-BHAMMOMY, TNpDHHAAJeXaJH TOJbLKO
ynpaB/sOWIER l€pXKaBe, H B CHIY 3TOro oHa 6pasna
Ha cebs1 0683aTeNbCTBO, MO CYLIECTBY aHANOTHYHOE
rapaHTHsM, Kortoprlie Tpe6yer MBPP u koropele
MMeIOT [eJbl0 MPHAATb TocyAapcTBY-NpeAliecTBeH-
HHKY KayecTBO «IJ1aBHOro jAeGUTOpa», a He TOJLKO
«nopyyaTtess» 309,

23) DtH poaru GbUIH NPHHATH Ha ce6s1 Manaracwuii-
cko# PecnyG6/HKO, KOTOpPasi B TO BpeMsi, BHAUMO, HX
He ocrnapuBasa. [o3TOMy y4acTHHKaM MeperoBOpPoB
¢ weJsblo 3aKkmovenns CornaiieHus o COTpyAHHYECTBE
B BaJIIOTHOH, 3KOHOMHYECKOH H (pHHAHCOBOH 06sa-
ctax mexay Ppaunuysckoit Pecny6ankoit 1 Madara-
cuiickofi Pecny6nukoii or 27 uiona 1960 roma He
HYXHO OBLJIO NPefyCMaTPHBATh MOJOXKEHHH, CHElH-
aJIbHO pPeryJHPYIOILUX Takoe npaBonpeemctso. OfHa-
KO rosjHee, NoC/le CMeHbl peXXHMa, NPaBHTEIbCTBO
Maparackapa 25 siuBaps 1973 roga aHHyJamposaJso
coraawende 1960 roma 310,

24) DbBuiBuiee Beabruiickoe KoHro nosyuusno HesasH-
cuMmoctb 30 uioHa 1960 roma B COOTBETCTBHH CO
crarbeit 269 3akona Beabruu ot 19 mas 1960 rona.
Bckope nmocse 3TOro paspasHiach rpaxKjaaHcKas
BO}HA, ¥ NHIVIOMAaTHYECKHE OTHOLIEHHUS MEXIY 3TH-
MH IBYMSAl rocyfapctBaMu 6bliH npepBatbl ¢ 1960 no
1962 roa. Pewenne npobaeM mpaBonpeeMcTBa 6nl10
JIOCTHTHYTO JIHIIbL MATb JIeT CNYCTA B pPaMKax IBYX
corqawenuft ot 6 ¢espana 1965 rona. [Tepsoe co-

307 [lo pasNHYHLIM TNPHYHHAM TNepBHH MasaracHACKHH
3aem 1897 ropa caenyer ONYCTHTb B JaHHOM KOMMEHTADHH.
On 61 cornacoBaH Ha cpok 60 Jer, H ero norameHHe GLLIO
3akonueHo B 1957 roay A0 MoMeHTa NOMYueHHS He3aBHCH-
MocTH. Kak 6B MbBl HH OXapakTepH3OBalH 3ITOT JAOAT —
HCKJIOUHTENIbHHA  JOAT TEPPHTOPHH HJAHM JOAT, KOTOPHIH
BO3JlaraeTcs Ha METDPOMOJIHIO,— B JIO60M cJyuae 3TOT 3aeM,
BHIMMO, He HMEET OTHOWEHHs K MpPaBONpPeeMCTBY Trocy-
AapcTB. OH OTHOCHTCS HCKJIOMHTENBHO K KOJOHHAJbHOM
snoxe. M nao6opoT, mpyrue 3afiMEl HMelOT OTHOLIEHHE K
BOMpOCY O MpaBoONpeeMCTBE TOCYAAapcTB B CHAY TOro, uTO
HX ¢uHAHCOBBIE IOCAEACTBHS OlyWAJHChb B npolecce
JeKOJIOHH3 alHH.

308 Cwm. 3akoH oT 5 ampess 1897 rona; 3akoH ot 14 anpe-
asa 1900 rona; 3akoHn or 19 mapra 1905 rona; 3akon ot 22 ¢es-
paas 1931 rona; 3akon ot 16 ampeas 1942 ropma. Hpyrue
NOAPOGHOCTH CM. B Tal/HUe MajarackapckHx nyGJAHUHREIX
saiimoB B Bardonnet, op. cit,, p. 650.

308 CM. nyHKTH 51—54 3TOro KOMMEHTapHs, HHXKe.

319 Cm. Rousseau, Droit international public (op. cit.),
p. 454.
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rjiailieHHe KacajoCb <«YyperyJHpoBaHHsI BOIMpPOCOB,
OTHOCSIIKMXCSA K nyO6JHYHOMY AOJATY H UEHHbIM Oy-
maraM KoJoHHH bBeabruiickoe Kouro» 3'!, Bropbim
corJiallleHHeM ompefedasiicst craryc «bBenbruiicko-
KOHroJie3ackoro ¢oHaa aMOpTH3auHH H ympasJe-
Hus» 312,

25) Knaccuduxkauusi nonros 6blia 1aHa B CTaThe 2
CoranauleHuss o6 yperyJjHpOBaHHH BONpPOCOB, OTHO-
CALIUXCS K NyOGJHYHOMY JOJTY H LEHHbIM Gymaram
KosoHHH besbruiickoe KoHro, B KoTopoii pasninya-
JIHCh TPH KAaTeropHH JOJroB: 1) «A0JT, BhIpa)ai-
IIHHCA B KOHroJie3cKHX ¢paHkKax, a TakxXe JIOJT,
BbIpaKawlHicsl B BagawTe, octaBuinics Ha 30 HioHsA
1960 roga 3a ny6JHYHBIMH yupexXaeHHAMH KoHros;
2) «poJar, BhlpakalolUIHKCcs B BaJioTe H rapaHTHPO-
BaHHBIH Desabrueil»; 3) «aoar, Bblpa)KawoluHiHcs B
BaJIIOTe H He rapaHTHPOBaHHBIK Desbruei, uckiaiouas
UeHHble 6yMard no sTOMYy JAOJTY, AepKaTeasiMH KO-
TOPbIX SIBJASIOTCS NYGJHuHblEe yupexjaeHHs1 KoHro».
Takum o6pa3oM, B 3TOH KJIacCHOHKALUH NPOBOAHTCS
pasJjiHude MeXJ1y BHYTPEHHHM JOJrOM M BHEUIHHM
JOJITOM.

26) Mbl He G6yneM [OJAr0 OCTaHaBJHBAaThCA Ha
BHYTPeHHeM J0Jre, HO He [OTOMY, YTO OH «BHYTDEH-
HHH», a NOTOMY, UTO €ro JepKaTeJsiMH SIBJSUIHCD
ny6auyHele yupexxaeHusi KoHro 3!3, Bo BcsikoM cay-
yae, KaK YTOUHSIeT OJHH H3 aBTOPOB, Ha «TPH YeT-
BepTH» 314, CjefoBaTesbHO, 3TOT JOJT MepernJera-
eTcsl ¢ L0JraMH MeCTHBIX TOCYJapCTBEHHBIX OPraHoB,
H TakWM 06pa3oM ero He cjelyeT OTHOCHTb K rocy-
NapCTBEHHbBIM [OJraM rocynapcTBa-NpefliecTBeH-
HHKa.

27) BHewHuii poar mnojpasiensiicsi Ha rapaHTH-
pOBaHHBIH H HerapaHTHpPOBaHHbIHA. ["apaHTHpOBaH-
HbIl HJAW ycTymieHHbl#t Desnbruell BHewIHHH poJr
OXBATBIBAJ [B€ KaTerODHH JOJIrOB, KOTOphle Mepe-
YHCJAAIOTCS B TabgHlUe 3, NpHJaraeMoil K yrnoMsiHy-
toMy Cornawenuto 3!'5. IlepBasi KaTeropusi BKJIO-
YaeT KOHTOJEe3CKHH JO0Jr, B OTHOLIEHHH KOTOpPOro
Benbrusi BeicTynajsa TOJMbKO JHUIL B KaUeCTBE rapaH-
Ta. 3TH JOATH BHIPAXaloTcs B BadloTe ([0JJaphl
CILA, wBefiuapckue ¢paHKH M 1pyrasi Bajiora).
K sToii e KaTeropHH MOKHO OTHECTH COrJalleHHs
0 ccynax, 3akjoyeHHble Mexny BenbruiickuM Konro
H MBPP u ynomuHaemble B cratbe 4 bBenbruiicko-
KOHroJ1e3cKoro corsaiieHusi. EcrecTBeHHO, rapaHTHs
H OTBETCTBEHHOCTb beJbruH B OTHOLUEHHH ccCy[
MBPP morau pacnpocTpaHsTbest JHLIb Ha «BHIIIA-
Thl, OCyuecTBaeHHble Benbruiickum Kouro ao 30 uro-
rs 1960 roma», TO ecTb A0 MOJAyYeHHSI He3aBHCH-
MocTH. [lpu mpenocTraBieHHH cBoel rapaHtuu Beuab-
THS, OUEBHAHO, HaMepeBajach BLICTYNaTb «B Ka-
yecTBe TIJIaBHOro Ae6HTOpa, a He TOJIbKO MOpYYH-

311 United Nations, Treaty Series, vol. 540, p. 227.

312 Ibid., p. 275.

313 [lepeyeHb 3TUX y4upexKAeHHH H HOHILOB COdEPIKHTCA B
npunoxenuu K Cornawenuwo (ibid., p. 253).

314 C. Lejeune, «Le contentieux financier belgocongolois»,
Revue belge de droit international (Brussels), 1969-2,
p. 546.

315 United Nations, Treaty Series, vol. 540, p. 255.

Tedsi»., B COOTBETCTBHH C (PaKTHUECKHMH MOJIOXKe-
HHAMH coriaurieHHd ¢ MBPP artor xapakrep rocy-
JapCTBEHHOro J0Jra rocynapcTBa-npenieCcTBeHHHKA
nposiBasieTcsl eile Gosiee SICHO B cJydae BTOPOH Ka-
TErOpHH A0JrOB, TapaHTHPOBAHHBIX Denbruef.

28) Bropasi kaTeropusi BHELIHHX AOJTOB COCTaBJseT
TO, YTO Ha3bIBAETCS «YCTYIJIEHHBIM» NOJrOM; K Heil
OTHOCATCS «3aHMbl, MOANHCKY Ha KOTOpble NPOBOJH-
Ja benbrusi, Ho NOCTYMJIEHHs1 OT KOTOPBIX GBI YCTYII-
gaeHbl Benawruitckomy KoHro» 316, 310 — ocobenHo
SIPKHI [pUMep TOCYAApCTBEHHOrO [oJra rocypap-
CTBa-npejliecTBeHHHKA. Benabrus yxe He 6blia npo-
cToiM rapantoM. O6s3aTenbCTBO J€XkKalo Henocpes-
CTBEHHO Ha BeJbrHH, H HMEHHO 3Ta CTpPaHa fABJAAJIACH
JOJIKHHKOM.

29) DTH ABe KaTeTOPHH J0JrOB, FapaHTHPOBAHHBIX
WJH YCTYNJIEHHBIX, AO0JXHbl ObIH OBITb BO3JIOXKEHB!
Ha DbBenbruio. VMeHHO 3TO mpepycMaTpuBaJoch B
cratbe 4 CorgaleHus 06 yperyjaiipoBaHHH BOIIPOCOB,
OTHOCSIIIUXCS K MNyOGJHYHBIM JOJAraM, B KOTOpOi
TOBOPHJIOCH cJaeaylolliee:

1. Beabrusi npuHuMaer Ha ce6sg BO BCEX OTHOLIEHHAX
HCKJIIOUMTEJbHYI0 OTBETCTBEHHOCTb MO MNyGJHYHBIM J0Jram,
nepeyucJeHHuM B crnHcke Ne 3, KOTOpHIff mpuiaraerca K
Hactosiuemy CorsalleHHIO H KOTODHIi sIBJSIETCS €ro COCTaB-
HOM uacTbio. [B npenlwecTBylOWHX NyHKTax aHAJH3HpyeTcs
colepxauue tabauub 3.]

2. Uto kacaercfi coriaileHH# o0 ccynax, 3aKJIOUEHHHX
Mexay BedibruitckumM KoHro H MeXayHapooHbiM 6aHKOM pe-
KOHCTDYKIHH H Pa3BHTHSA, TO MOJA 4acCTbio NyO6JHYHOro 40Jra,
O KOTOpOH HleT pedyb B pa3jene | Hacrosuwe# cTaTbH, no-
HHMAIOTCA JHLb BHIMIATH, NDOH3BeAeHHbe Denbruiickum
KoHro Bo wHcmonHeHue 3Tux coraamwendit mo 30 uioHA
1960 roma 3'7.

30) BHeumuwmii gosr, He rapaHTHpoBaHHbI# Benbrueii,
KOTOpLIH Obll BblpaxKeH B HHOCTPAHHOH BaJioTe, B
cayuae «3aiima JluanoHas, BuinyiueHHoro B CoenH-
HeHHblX LlItatax AMepHKH, H B 6enbrHiCKOR BadioTe,
B cJyuyae APYTHX 3aliMOB, NpHHAAMeXald, KaK MHHIeT
OIHH aBTOp, JHLAM, KOTOPHIX Ha3blBalH «AepikKaTe-
JSIMH KOJIOHHAJbHOH pEHThl»; H3 HHX 959 Oblau
Geabrufinamu 318, QueBHHO, peyb 34eCb HAET O
«KOJIOHHAJbHBLIX HOJTax», KOTOpPHEe BLIXOASAT 3a
paMKH HacTosilero HccaenoBaHusi. OaHako, Kak
yTBepIKJAaeT OJHH aBTOP, OHH MOTYT OTHOCHTBbCH K
HacTosIIIEMY HCCJAeNOBaHHIO BBHAY TOrO, «4TO (DH-
HaHcoBass aBTOHOMHs1 Desbruiickoro KoHro uacro
HocHJa ¢opMasbHBIH Xapakrep H ynpaBJjeHHe KOJO-
HHMeHl HaxOAMJOCh TMOJHOCTLI) B pyKax OGesbrHACKHX
Baacteidl» 319 OpHako HM Dbenbrus, Hu KoHro He
npU3Haau 3a coboit 3TOro J0J4ra, H 3THM ABYM TroCy-
JapcTBaM ynanoch OOGOHTH 3Ty TpPYAHOCTb NyTeM
CO3[aHHSI CIIeLHAJbHOTO MeXIYHAPOJHOr O yupexjae-
HHSI, HA KoTopoe Obll BO3JI0XeH YKa3aHHBIH [OJT.
B 3atoM cocTouT 3HaueHHe crarell 5—7 CoryalieHHust
06 yperyJnpoBaHHH BONPOCOB, OTHOCSILHXCA K Ny6-

316 Jbid., p. 257.

317 Ibid., p. 231.

318 |Lejeune, loc. cit., p. 546.

319 Rousseau, Droit international public (op. cit.), p. 453.
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JIMUHOMY JIOATY, CTaTel, B KOTOPBIX NpefycMaTpHBa-
Jocb co3fanue ¢oHna 320,

31) Coanande ¢oHAA CO CTATYCOM «ABTOHOMHOIO
yUpeKIEHHS] MeXAYHapojHOro ny6/HYHOrO IpaBax»
H COBMECTHOE ero ()HHaHCHPOBaHHE NMOAPAa3yMeBaJIH
JIBa acnekra:

a) Hu omHo M3 3THX ABYX rocyaapcrts He cobHpa-
JIOCh TIPH3HABaTh ce6si JOJIKHHKOM. JTO SICHO yKa-
spiBaetcs1 B cratbe 14 CorJlaleHHs:

YperynaupoBanue ny6anunoro poara Beawbrufickoro Kouro,
npeiycMaTpHBaeMoe  BHILUENPHBEAEHHHIMH  MOJOXEHHUSIMH,
ABJSIETCA pelueHueM, NPH KOTOpOM Kaxnas H3 BoicokHx
Jorosapusawowuxcs CTOpPOH pesepBHpPYeT CBOX NPAaBOBYIO
MO3HIHIO B BONpOCE NPH3HaHHA NyGJaHuHoro poara Beabruit-
ckoro Konro.

b) O6a rocymapcTBa TeM He MeHee CUHMTAJH, 4TO
JAaHHBI BOMPOC YperyJupoBaH oKOHuareabHo. Mmen-
HO 3TO yKa3aHo B nepBom aG3aue cratbH 18 Corua-
LIeHHSA:

[TockonbKy BHIIIENPHBEJEHHbIE MOJNOXKEHHs HaNpaBJleHb Ha
OKOHYATEJbHOE YPeryJHpOBaHHE H3JIOXKEHHBIX B HHX npo6neM,
Bricokne HdoroBapupaiouinecss CTopoHe He 6yAyT B Oyayuem
NPOBOAHTbL KaKoro-iHG0 O06CYXJeHHsT M OTKa3blBalOTCA OT
BO36YXKAEHHA KaKHX-JAHGO 1es HJH NOAAuH HCKOB, HMEIOLIHX
KaKylo-JH60 CBsI3b C BONPOCOM O MyGJIHYUHOM J0Are HIH
ueHHblx Gymarax Beabruiickoro Konro. Onu ocBoGoxnaor
ApYr Apyra MOJHOCTbIO H OKOHYAaTEJNbHO OT BCAKOH OTBETCT-
BEHHOCTH 3a Jio6bie AJMHHHCTPAaTHBHHE HJHM HHBIE AKTbI,
cOBEpIIeHHHE OAHO{ H3 HHX B CBS3H C NyOGJNHYHBM [0JroM
u UeHHoiMH OGymaraMH DBeabruiickoro Kouro po paathi
BCTynJieHust B cuay Hactosimiero CoraalueHss.

32) B cayuae He3aBucuMmOCTH AJiKHpa cTartbs 18
«JlekapaliHi O NPHHLHNAX 3KOHOMHYECKOTO H (M-
HAHCOBOTO COTPYJAHHYeCTBa», COAepXKaBluefica B
dBHaHcKuX corJalenusx 32!, npemycmaTtpuBaia
NPaBoONPEEMCTBO AJ/KHPCKOro rocyaapctBa B OTHO-
IIeHHH npaB H ofsi3arenbcts PpaHuud B Asnxupe.
Oaunako B 3toii JlekiapalHd o MPHHUHNAX, KAK H B
APYTHX [leKJapauusx, coiepKallHxcss B DBHAHCKHX
COIJIaLIEHHSIX, HHYEr0 KOHKPETHO He TOBOPHJIOCH O
nyGJHYHBIX f0Jrax H TeM 60Jiee O pasjHYHBIX KaTe-
FOPHAX TAKHX AOJIOB, H IIO3TOMY aBTOPbl CUHTAIOT,
YTO B YKa3aHHbIX COIVIALIEHHSIX He paccMaTpHBAJICH
aToT Bompoc 322,

320 Cum. nyskr | cratbu 5 Cornaweuns:

«Besnprus 1 KoHro coBMecTHO CO31al0T NO HACTOALEMY
CornaumeHHio aBTOHOMHOE YupeXjeHHe MeXAYHapoaHOro
ny6anykoro mnpapa, Hmenyemoe «Beabruiicko-kourones-
CKHP QOHA aMOPTH3AUHH H YNpapJeHHs», 1ajlee HMEHYEMbIH
«®onn». Craryc Pouaga onpenenserca CHELHANbHHM
CoraawenneMs.

®uuancupoBaiHe PoHAA OCYLIECTBAAETCA NYTEM €XErOAHBIX
BK/MaJJOB 3THMH [BYMsl rocyaapcTBaMH B OenbrHACKHX ¢paH-
kax, npuuem 2/5 o6wedl cymMmbl npepocraBaser Beabrus u
3/5 — Konro (cratea 11 Coraauwenus).

321 Exchange of letters and declarations adopted on
19 March 1962 at the close of the Evian talks, constituting
an agreement between France and Algeria: United Nations,
Treaty Series, vol. 507, p. 25.

322 Rousseau, Droit international public (op. cit.), p. 454
and O’Connell, State Succession... (op. cit.), pp. 444—446.

33) IleperoBopsl no Bonpocy O MyGJIHUHBIX JOJrax
NPOXOJHJH MEX/y 3THMH IByMsA cTpaHamu ¢ 1963 ro-
Ja 10 KoHua 1966 roga. OHu NpHBENH K 3aKJIOUEHHIO
pasJHyYHBIX corJalleHul, cpeiH KOTOpbIX Haubosee
BaXHBIM fABJsieTCS corJalueHHe ot 23 gekabps 1966
roga, B KOTOPOM OKOHYATEJbHO YPEryJHPOBaHbI
CTNOpHble PHHAHCOBBIE BONPOCH MEXJY 3THMH ABYMS
CTpaHaMH 3a cyeT BbijaTel AJiKHpoM PpaHuuu
3apaHee onpegeneHHol cyMMbl B 400 MaH. dpaHKOB
(40 mapa. crapeix ¢pankoB). Ilpoussoasi 3Ty BhI-
niarty, AJIKHp, MTO-BHAHMOMY, He OCYLIECTBHJ NPaBo-
NPeeMCTBa B OTHOIUEHHH «TOCYZADPCTBEHHBLIX HOJITOB
rocynapcTBa-npejllecTBeHHUKa», H60 B NPOTHBHOM
cayuae eMy cJiefoBaso 6bl BHIJIATHTD 3Ty CYMMY He
rocyaapcTBy-npefllleCTBEHHHKY (KOTOpoe mno ompe-
JeJIEHHIO SIBJISIIOCH JOJXKHHKOM), a JIIOOBIM TPEThbHM
CTOpOHAaM, KoTopbiM PpaHuusA Gbla AOMKHA AEHBIH
B CBfI3H C ee MpPOLWIOH JAeATeNBHOCTBIO B AJIKHpe.
31ech CKopee BCEro HMEJHCh B BHULY AOJATH, KOTOpbIE
MOTyT ObITb Ha3BaHbl «Pa3HbBIMH» JOJraMH, BO3HHK-
LWIHMH B P€3yJibTaTe nepexoja Mo KOHTPOJb HOBOIO
HEe3aBHCHMOTO rocyjapcTBa BCeX MYOGJHUHBIX CIYKO,
H KOTOpble ObLIH NMPHHATH Ha ceOsl 3THM roCydapcT-
BOM B KauecTBe KOMIEHCAUUH 3@ TAKOH Mepexoi HJH
B MNOpsiIKE BHIKYNa onpejeseHHOH COGCTBEHHOCTH.
Ciona takXe oTHOcsITCS1 AOJTH ex post facto, coor-
BeTCTBYIOLIHE TOMY, UTO TOCYJapCTBO-MPeeMHHK
JIOJI)KHO BBINJIATHTb TOCYAAPCTBY-NPeAIleCTBEHHHKY
B UEJSX OKOHYATEJLHOTO YperyJHpOBaHHsI BOMNpoca
0 MpaBONpeeMCTBE rocyaapcTB. AJKHP He NPHHHMAJ
Ha ce6s1 rocypapcTeeHHble foJarH ®paHUHH (B OTHO-
LIEHHH TPETbHX rOCYAapcTB), CBSI3AHHBIE C JESITENb-
HocTblo PpaHuuH B AnxKHpe.

34) B xoze nmeperoBopoB AJIXKHD yKasbliBaJ, YTO OH
COrJIACHUTCS] Ha NPaBONpPEeMCTBO B OTHOLUEHHH «06s-
3aTenbCTB» PpaHUHH TOJBLKO B TOM CJyyae, ecjH
B3ameH (PpaHuus mnpHMeT Ha cebs1 onpeleseHHble
06513aTeIbCTBA 10 OTHOLIEHHIO K HE3aBHCHMOMY
Amxupy. CorsiacHo ynoMsHyTOH Bhllte Jleknapauun
O TPHHUHNAX, «COAelcTBHe PPaHIHH 3KOHOMHYECKO-
My M COLHaJbHOMY pPa3BHTHIO AJKHpa» H «co3fa-
HHe pblHKA cObiTa Ha ()paHUy3CKOH TEPPUTOPHH AJs
H3/IMIUKOB  aJKHPCKOH NpOAYKUMH  (BHHA)» 323
JOJIKHBI ObUIH cTaTh quid pro quo 3KBHBAJEHTOM
06513aTe/IbCTB, NPHHATHIX Ha ceGs AJIKHDOM B CHIY
cratbd 18 Jlekaapauuu. Takoe «A0roBOpHOE» NpH-
HATHe o06si3aTenncTB Askupom 0 PpaHumei MorJo,
N0 MHEHHIO aJKHPCKOH CTOPOHBI B MeperoBopax,
paccMaTpHBaTbCAl NEHCTBHTEbHBIM TOJBKO MPH CO-
6J1I0fleHHH IBYX YCJIOBHH: @) €CJH COOTBETCTBYIOUHE
06513aTeIbCTBA AOJIKHBIM 00pa3oM c6alaHCHPOBAHHI
H b) ecaH HacsienyeMoe AJKHPOM (pHHAHCOBOE TMO-
JIOXEeHHE SIBJISIETCS] NPOUHBIM.

35) AJKup TakxKe OTKa3saJjcs NpHHSATbL Ha cebsi
JIOJITH NO 3aiiMaM, BelnylleHHbIM PpaHuue ¢ 1enbo
CTPOHMTEJILCTBA IKOHOMHUYECKHX OOBEKTOB B Amxkupe
B NEPHOZ BOHHHI 32 He3aBHCHMOCTh. AJIXKHpCKas cTo-
pOHa MNOLYEPKHYJA, YTO 3TO CTPOHTENBCTBO OBIIO
OCYIIECTBJEHO B ONpeJe/]eHHbIX MOJHTHYECKHX H

323 United Nations, Treaty Series, vol. 507, pp. 57 and 59.
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BOEHHBIX YCJIOBHSAX B LeNfIX YBeJIHUeHHS uHcaa dpaH-
I[y30B, NPOXKHBAIOLIUX B CTpaHe, H yCHJEHHS ¢paH-
I[y3CKOr0 IPHCYTCTBHA BOOOILE, H YTO OHO MPOBOAM-
JOCh B paMKax rjo6ajbHbeIX Mep 3IKOHOMHUYECKOH
crpaterud PpaHuuH, TaK 4TO NOUYTH BCe KalHTaJO-
BIOXKEHHs, ocyulecTBaeHHble Ppanuueii B Amxupe,
HOCWJIH BCMOMOraTeJbHbIl Xapakrep. AJkupckas
CTOpPOHA TaKXe yTBepxkjaJja, yTo OTbhe3] (paHly3-
CKOT'O HaceJIeHHsI B TeueHHe HeCKOJbKHX MeCSIeB,
NPEAIIECTBOBABIIHX  HE3aBHCHUMOCTH, TIpHBE] K
KPYITHOMY H3DBSTHIO KalHTAJOBJOXKEHHH H uTo AJ-
JKHD He MOr OIVIauyHBaTb KaNHTAJOBJAOXEHHsI B
YCJIOBHSIX, KOTJa HeoOXOAMMble MOCTYIJIEHHSI HCTO-
ILHJINCh H, KPOME TOrO, Pa3BHJICH MPOLECC H3BATHA
KalHTaJIOBJOXKEHHH.

36) YuacTHHKH neperoBOPOB C aJKHPCKOH CTOPOHBI
3asiBHJIH, YTO 3HaUHTeJbHasl 4acTb 3KOHOMHUECKOH
nporpaMmbl B AJDKHpe NpHBesa K BO3HHKHOBEHHIO
IoJroB y AJKHMpa B TO BpeMmsi, KOrja oOH etile Gblj
3aBHcHMo#t TeppuTopHell. OHH yTBepKAaJiH, UTO B Te-
yeHHe CeMH C IOJIOBHHOH JieT BOHHBI ynpasJasiouas
JepXKaBa no NOJHTHYECKHM NPHUHHAM BeCbMa ILEApO
NpejcTaB/saa rapaHTHH 3a cueT AJXKHpa B OTHOLIe-
HHH MHOTOYHCJEHHBIX 3aHMOB, MOCTaBHB TE€M CaMbIM
AJKHPCKYI0 Ka3Hy B 3aTPYAHHTeJbHOe MOJOXKeHHe.
M nHakoHel, aJKHpPCKasi CTOPOHA OTKasaJjach B3fThb
Ha ce6s1 HeKOTOpble <OJHO3HbIE JOJITH» HJIH <BOEHHbIE
JoJrH», Kotopble PpaHIHs OTHeC1a Ha cyeT AyKupa.

37) 3tot KpaTkuil 0630p, KOTOPLIl NoKa3LBaeT Ha-
CKOJIBKO TJyGOKH TNpPOTHBOpEUHsl Ha)Ke BOKPYr BO-
npoca 0 KBaJdu(GHKALUHH AOJrOB (rocyaapcTBeHHBIE
noarH PpaHUHH HIH cOOCTBEHHBIE JOJTH 3aBHCHMOH
TEPPHTOPHHU), JaeT JHIUb YacTHYHOE MpeJCTaBJeHHe
0 CJOXKHOCTH (pHHAHCOBOro crnopa Mexay AJKupom
n PpaHuueli, KOTOphIfi 6blJ yperyJiHpoBaH yuacTHH-
Kangp;‘tneperosopos BO BTOpoHW noJjoBune 1966 ro-
na .

38) Yro Kacaercsi He3aBHCHMOCTH aHIVIHACKHX 3aBH-
CHMbIX Te€PpPHTOPHH, TO NMPEACTABJASIETCH, YTO 3alUMBbI
AHIJIMACKHX KOJIOHHH OBUIH COrJIacOBaHbl KOJIOHH-
AJIbHBIMH BJ1ACTAMH H ObUIH OTHECEHBI Ha CUET TOJBKO
KOJIOHHAJIbHBIX nocTynJenuii 325, O6uasi npakTuka
CBHAETEJbCTBYET O TOM, UTO MOCJIe NMOJNyyeHHs He3a-
BHCHMOCTH ObIBlIHE AHIJIHACKHE KOJOHHH 6paju Ha
ce6s1 yeThipe KaTeropHH 3alMoB: 3aiiMbl, COIJaco-
BaHHBIE B PaMKax KOJIOHHAJbHBIX 3aKOHOB O pe3ep-
Bax; 3aiimei MBPP; 3afiMmbl Ha couuajbHOe obGecne-
yeHHe H pa3BHTHe KOJOHHH; U Apyrye 3aiiMbl, corja-
coBaHHble B JIOHAOHe H Ha MeCTHHX GupKax 326,
Ilo-BUOMMOMY, TakHe AOJTH PacCMaTpHBAaJHCh Kak
cOGCTBEHHBIE IOJITH 3aBUCHMOH TEPPHUTOPHH H M03TO-
MY MOTYT BHIXOIMTb 332 PaMKH HAacTOALIEr0 NpoekTa
craTell, 0COGEHHO eCJIH YUecTb, UTO rOCy]apCTBEHHbIE
JOJITH OTpeJeNIIIOTCs KaK AOJTrH rocyjlapcTBa-npei-
11eCTBEHHHKA.

324 OpMH aBTOp yTBepXKAaeT, uTo coriawende 1966 roaa
npeAcTasaser co6oii «komnpoMucces [Rousseau, Droit inter-
national public (op. cit.), p. 454].

325 O’Connell, State Succession... (op. cit.), p. 423.

3% Jbid., p. 424.

DunancoB0e nOAOKCEHUE HOBLIX HE3ABUCUMBIX 20-
cydapcrs
39) Henpb3st oOcyllecTBAATbL KOAH(PHKALHIO  HJH

NPOrpeccHBHOE Pa3BHTHE MeKAYHapOLHOro mpasa
6e3 yueTa NMONHTHUYECKHX H SKOHOMHUYECKHX YCJIOBHI,
CYILeCTBYIOIIMX B MHpe B Hacrosulee Bpems. Ko-
MHCCHSl CUHTaeT, UYTO OHA JOJIXKHA OTPaxKaTb HHTe-
pecbl H MOTPeGHOCTH MeXAYHApOAHOro coobliecTBa
B HOpMax, KOTOpble OHa MpejJaraer 3ToMy coobliie-
ctBy. Ilostomy Hesb3s pasdpabaTeiBaThb HOpMATHB-
HYIO CHCTEMY, peryJHpymolyio npobjeMy rocyaapcr-
BEHHBIX JOJITOB, JieXKalllMX Ha HOBBIX HE33aBHCHMBIX
rocypapcrteax, 6e3 GoJsiee HJAH MeHee NOAPOGHOro
03HAKOMJIEHHST C TNMOJIOKEHHEM, B KOTOPOM OKasaJcsi
P HOBBIX HE3aBHCHMBIX TOCYNapCTB.

40) K coxajeHHIO, HET CTATHCTHYECKHX JAaHHbIX,
KOTOpble MOrJIH Obl MOKa3aTb; HACKOJBKO npobieMa
OrpoMHOHA 3af0MXKeHHOCTH 3THX rocyiaapctB o6bsic-
HfleTCsl, ¢ OLHOH CTOPOHbI, (DAKTOM MOJyYEHHS] HMH
He3aBHCHMOCTH H NPHHATHS Ha ce6s1 ompeje/eHHBIX
JOJICOB B paMKax MNpaBolpeeMCTBa FOCYAapcCTB, a ¢
Jpyroii — 3aiiMaMH, KOTOpble MM MNpHILJOCH AeJaaTh
B KayecTBe CyB€PEHHBIX [OCYJapCTB, C TeM 4TOOHI
MONBITATLCH MOKOHYHTbL CO CBOEH OTCTaJOCThbio 327,
K ToMy »Ke NOBOJBHO TPYAHO NpPOBecTH pa3GHBKY
COOTBETCTBYIOILHX CTAaTHCTHUECKHX 3JIeMEHTOB, OX-
BaTHIBAIOIIHX BC€ pAa3BHBAIOLIHECH CTPaHbl, YTOGHI
ONpPEJEJNTb M NOKasaTb crnenudryeckoe MOJOXKEHHE
rocynapcTB, [OJYYHBLIHX He3aBHCHMOCTb MOCJe
BTOpO# MHpOBOH BOHHBI. [IpHBOAHMEIE HUXe NaHHbIE
OTpaxKaloT BHEIWIHHHA JOJT Pa3BHBAIOIIMXCA CTpaH,
BKJIOUAs cTpadbl JlaTHHCKOR AMepHKH, TO eCTb
CTpaHbl, JaBHO OCBOGOAMBIIHECH OT KOJOHHAJbHOH
3aBucHMocTH. [lpecnenyeMasi spech Liejb COCTOMT
He B TOM, u4TOGHI JaTh TOUHOe HH(POBOE BhIpAXKEHHE
(dhHHaHCcOBOro GpeMeHH, CO3aBILErOCS B pe3yjabTaTe
NPUHATHA Ha cebs rocylapcTBaMH, HeaBHO NOJY-
YHBUIHMH He3aBHCHMOCTb, HLOJIOB FOCYAAapCTB-Npen-
IIECTBEHHUKOB, @ B TOM, uTOOBl NOKa3aTtb ApPaMaTH-
yecKoe IMOJIOKeHHe B CBSI3H ¢ oOulell 3aa0/KeH-
HOCTBIO, XapaKTepHoe AaJs GOJbIIHHCTBA pa3BH-
BawlHxcs cTpaH. Takoe nonoXeHHe H Takas CUTya-
UM TIpHAAIOT Oco0ylo crenugHYeCcKylo OCTPOTY
BONpPOCY O NpaBOIpeeMCTBE TOCYNapCTB MPHMEHH-
TeJbHO K 3THM HOBLIM HE3aBHCHMBIM TOCYyLapcTBaM,
4yTO OOLIYHO He XapaKTepHO AJA JPYrdx BHAOB Npa-
BOIpeeMcTBa.

41) Bce Gonee ob6peMeHHTeNbHAs 3a00/KEHHOCTH
3THX CTpaH NpeBpaTHJach B sIBJeHHE CTPYKTYPHOro
nopsiika, ray6oKHe MpOfBJEHHSI KOTOPOro HMeJH
MEeCTO ellle 3a10/Ir0 40 HbIHEIIHero MexAyHapoLHOro

327 QOny6aukoBaHHBE HJH MNpefOCTaBJeHHble MEeXAyHa-
POLHBMH 3KOHOMHYECKHMH WJIH (GUHAHCOBBIMH OPraHH3auHs-
MH CTATHCTHYECKHE AaHHBE HEeLOCTATOYHO MOAPOGHHI, UTOGH
MOXHO GBLIO MPOBECTH pasJiHUHe MeXAy AOJraMH, caejaH-
HBIMH 0 MOJy4yeHHS He3aBHCHMOCTH, H AOJTaMH, CO3JaHHHI-
MH yXe He3aBUCHMHIMH rocyaapctsaMH. O3CP ony6anko-
Bana HECKOJNbKO HCCJAeJOBaHHA H psAA TaGauu ¢ Pa3GHBKOM
LOJITOB MO CTpaHaM-3aeMIUHKaM, MO BHAY KPeAHTOPOB H MO
BHAy 10/Ara, OAHAKO B HUX He YKa3HBaeTcCs, fABAAIOTCH JH
3TH JOATH «KOJOHHaAbHEMH foaramu», CMm. OECD, Total
external liabilities of developing countries (Paris, 1974).
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3KoHOMHYecKoro Kpusuca. B 1960 roay BHewHHH
nyGMUYHBIA A0OJNT Pa3BHBAIOUIMXCA CTPaH AOCTHT
CYMMBl, S5KBHBAJEHTHOH HECKOJBbKHM MHJJIHApAaM
jgonanapoB. B 60-x romax ofuas 3am0/KeHHOCTb
80 pasBuBapwmuxcs crpal, H3yueHHbix IOHKTA]L,
eXerojHo Bo3pacrana Ha 149/, Tak uTO BHeWHHH
ny6auyYHbl Aoar 3THX 80 cTpaH COCTaBJSJ K KOHILY
1969 roga 59 mapa. poan. CLHA 328 Ha sty xe
nary obu@as cyMMma CpeiacTB, pacXodyeMblX 3THMH
CTpPaHaMH TOJBKO Ha MoralleHHe MyGJHYHOTO A0JTa
M Ha pernarpualuio npHObuiell, OlLeHHBajJacb B
11 mapa. noan. CLIA 329, ¥ike B 3TO BpeMsl B HEKO-
TOPbIX Pa3BHBAIOIIHXCHA CTPAHAX PacXofbl TOJbKO Ha
norauieHde MNy6JHYHOrO A0JAra cocras/siiv GoJee
209% OT HX O6ILKX MOCTYMEHHH oT 3kcnopra. 1o aau-
neiMm BcemupHoro 6aHka aas 86 pasBHBaOUIMXCS
cTpaH, CyMMa HemnoraweHHOro BHelIHero nmy6jaH4YHoro
jgonra 3THx ctpal Ha 31 peka6ps 1973 rona cocras-
asaa okoso 119 mapa. poan. CLIA 330, 1o ecTsb
MOYTH B [JBa pasa NpeBhillaja CyMMY A0Jra, onpe-
genernyio B 1969 roay s 80 ctpan. Toabko oaHH
pacxonbl Ha norauieHde My6JAHYHOrO L0JITa, HCKIIO-
yag BCe JpyrHe (UHAHCOBBbIE BBINJIAThI, BO3POCJH 34
510 Bpems g0 11 mapa. moan. CIIA 331,

42) Croab 3HAYHTeJbHOe YBeJHYEHHE BHEUIHETro
foJra NpHBEJO K TOMY, YTO Ha HEKOTOpbIE CTPaHbI
JIerJIo HeBBIHOCHMOe 6peMsi; 3TO O0COGeHHO Kacaercs
psiia pa3BHBAIOLIHXCA CTPaH, KOTOpble HAXOAATCS B
yrpOKaloIeM MNOJIOKEHHH:

Ha nporst:KeHHH NOC/AENHHX JeT Bce GOJbluee YHCJIO pas-
BHBAWOLIUXCH CTPaH OKa3biBaeTCHA B KPH3HCHOM MOJIOXKEHHH
B CBSI3H C 3aJ0JIKEHHOCTbIO, AJS NPEeONOJeHHA KOTOpOro
HYMXHb ONepauH® no YyMeHblleHHIO GpeMeHH HX JOJrOB.
[epecMaTpuBauch, H B psife ClAyyaeB HEOAHOKPaTHO, yCJo-
BHS BHINJATH MHOTFOCTOPOHHHX JOJArOB s ApPreHTHHHI,
Baurnanew, bpasuauu, lanwl, WUuaun, HUngonesmn, Tlakn-
crada, Ilepy, Typuun v Unan. Kpome toro, 6b14 nepecmor-
peHBl YCJNOBHS BHIJAaTh ABYCTODOHHHX [1OJroB Aas Oonee
yeM JecSiTH CTpaH. Bbi3aBaHHBE 3a]0JKEHHOCTHIO KPH3HCHI
NpHUBEJH K 3KOHOMHYECKHM MOTPSCEHHAM B Da3BHBAIOLLHAXCH
cTpaHax H OCJOXHHJIH OTHOUWEHHS MeXAy CTPaHaMH-KpelH-
TOpaMH H cTpaHaMmH-3aeMilnkamH. [loaTomy cTpanam, npeno-
CTaBJSIIOLUMM pecypcbl, H CTpaHaM, MOJb3YIOUUMCA HMH,
cieayer o6ecneuuTh TaKyld MeX/JAyHapojiHyl0 rnepepady
pecypcoB, Kotopasi 6b MO3BOJIHJA Pa3BHUBAIOIIMMCS CTPaHaM
H36exarh TPYAHOCTEf, CBSI3aHHBIX C HX 3al0JXKEHHOCTbIO 332,

43) Ha6mopasumuitcsa ¢ 1973 roma 3HauHTe/bHbIHA
pocT HHGQJSUHH B TNPOMBILJIEHHO DPasBHTHIX CTpa-
Hax BbI3BaJ Cepbe3Hble MNOCJEICTBHA VISl Pas3BH-

3281JNCTAD, Debt problems of developing countries:
Report by the UNCTAD secretariat (v3ananne OpraHd3auuu
O6mbenunennsix Haumit, B npopaxe noa Ne E.72.11.D.12),
NyHKT 12.

329 Cm., Joxymenror Kongpepenyuu Opeanuszayuu Obve-
dunennsix Hayuil no Topzoese u pazsuTuro, TPETba Ceccus,
tom IlI, Punancuposanue u uesudumovie crarbu (U3LaHHe
Opranusauny OGbeanHenHnx Hauuf, B nponaxe non
Ne R.73.11.D.6), nokyment TD/118/Supp. 5, nyHkT 4.

330 [BRD, Annual Report, 1975 (Washington. D. C.}, p. 81.

331 [bid., p. 97, statistical annex, table 8. Cm. rakxe
OECD, Development Co-operation — 1976 Review (report
by M. J. Williams, Chairman of the Development Assistance
Committee) (Paris, 1976), pp. 41 ef seq. and 254 el seq.

332 QECD, Debt problems of developing countries (Pa-
ris, 1974), p. 2.

BAalOUIUXCAA CTpPAH, KOTOpble CHJIBHO 3aBHUCAT OT
HMIIOpTA H3 3THX CTpPaH, H B CHJYy 3TOro MHpHBEJ K
YBE€JIHUEHHIO UX BHELIHEro poJira.

44) [edHUHUT MO TeKylIUM omepalUsiM 3THX CTpaH,
He ABJSIOUIHXCHA 3KCNOpTepaMH HedTH, YBEJHUHJICH
¢ 9,1 mapa. poan. CIIA B 1973 roay no 27,5 mapa.
poan. CIIA B 1974 roay u no 35 mapa. poan. CIIA
B 1976 romy %% Takoli nedHUHT MNOBJIEK 3a CO-
60 3HauHTENLHOE YBenHYeHHe DPa3MepoOB BHEUIHEro
J0JIra pa3BHBAIOLIMUXCA CTPaH H BBIMJAAT B foraiie-
HHe s3toro pmoara B 1974 u 1975 romax. Hemasho
nposeaeHHOe HccaenoBaHHe MB® nokasbiBaer, uTo
oflas cyMMa rapaHTHpOBAHHOIO NyGJHYHOrO A0J/Ta
BbIpOC/IA MPHOGAH3HTENbHO ¢ 62 mapa. poan. CLUA B
1973 roay no 95,6 mapa. monn. CLOA B 1975 roay,
YTO cocTasJsieT yBeJquueHHe GoJsiee, yeM Ha 509/ 334,
45) Kpome TOro, oaHOBpPeMeHHO C POCTOM 3aA0J]-
KEHHOCTH Pa3BHBAIOIIHXCA CTpaH yMeHbLIAJach
OTHOCHTEJIbHASL BeJHYHHA IOCYJapCTBEHHOH MOMOIILH
Ha lleJH pa3BUTHs, TpHYeM 0O6beM TaKHX OTYHCJe-
HUH ocTaBasICcsl rOPa3fio HHXKe MHHHMAaJIbHOTO YPOBHS
B oauu npoueHt BHII, npeaycmorpenHoro MexayHa-
ponHO# cTparerueit pa3BuTHA. B monosnHeHue K 3Toi
TeHJEHUHH H mapaJjuie]bHO ¢ Hefl HabJiopajacs 3Ha-
YHTEJBLHBIH OTTOK pPeCcypcoB B BHIe penaTpHalUH
npHbbIIel, NMOJNYYEHHBIX BKJaJ4YHKaMH Kamnuraja Hu3
pa3’BUTBIX CTpaH B pa3BHBAIOILUXCA CTpaHax. 3a
HabnoaaBUIMMcs abCOMIOTHEIM yBesiHueHHeM ofbeMa
nepefayu pecypcoB pa3BHBAIOUIHUMCH CTPaHaM B JeH-
CTBHTEJNLHOCTH CKPBIBAETCH POCT HX 3aL0J2KEHHOCTH.
[To oueHkaM, o6uLas 1015 SKCIOPTHLIX NOCTYIJEHHH,
WAYylLlas HA [orallleHHe AoJra, cocTaBHT B 1977 rony
299/, no cpasuenuo ¢ 9% B 1965 romy.

46) O3a604eHHOCTbL B CBfI3H ¢ npo6JjeMaMd 3anoJ-
JKEHHOCTH BBICKa3bIBasJlaCb Ha MHOTHX MEXIYHApOX-
HBIX COBElaHHfAX, O YeM CBHAETENbCTBYIOT NPHMEPH,
TIpPHUBEJIeHHbIE B 3TOM H B JABYX NOCJEeAYIOIHX MYyHK-
TaX. PellleHusi 1151 ucnpaBJeHHs 3TOro BeCbMa Cepb-
€3HOro MOJIOXKeHHS, TpHeMJeMble KaK JJIsl pa3BHBaAloO-
I[HXCH CTPaH, Tak H [JS NpPOMBILIIEHHO Pa3BHTBIX
CTPaH-KpPeAHTOPOB, OTHICKAaTb BecbMa TpyaHo. Crpa-
HbI-JO/KHHKH YKa3bIBAIOT, YTO, MO UX MHEHHIO, HX
33/10/1KEHHOCTh TAKOBa, UTO, €CJH ee He [epecMoT-
peTh, OHa MOXeT CBeCTH Ha HeT Jio0ble YCHJHSA B
uessix pas3BHTHA 335,

333 IMF, «World economic outlook: Developments and
prospects in the non-oil primary producing countries», p. 4,
table 1.

334 Jbid., table 8. DTH LaHHble OTJIHYAKOTCH OT [A2HHRHIX
MBPP wus-3a pasauunii B BbIGOpe CTpaH, H3yuyaeMhIX 3Je-
MEHTOB H METOJOB pacuera.

335 Ha wyerpeptoit KoHdepeHUMH rsaB rocyaapcTs H
NpaBUTENbCTB HENpHUCOEJHHHBIUHUXCS CTPaH, COCTOsIBLIEHCS
B Amxupe 5—9 centnabps 1973 roaa, sta npo6aema Griia
H3JI0KEeHa CJaelyIolHM 06pa3oM:

«HeGnaronpusiTHbe MOCJAEACTBHS [Jsl HAcTOSLLEr0 H
6yAyliero pasBHTHA Pa3BHBAIOLIMXCH CTPaH, sBASOIHECS
pe3ysbTaToM GpeMeHH BHEWIHHX JAOJrOB [0 KpenuTaM,
MONYUEHHLIM Ha TSXKeJLIX YCJAOBHAX, AOJXKHH GHTb Heil-
TPanu30BaHbl NyTE€M COOTBETCTBYIOILIHX MEMAYHAPOAHBIX
Mep...

JonxHB GBITh NPHHATBH COOTBETCTBYIOLIHE MepHl [Jf
yCTpaHeHHsl TsKeJoro G6peMeHH, CBsi3aHHOro ¢ mnoraue-
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47) Tpo6aema JHKBHAALHH 3a0JKEHHOCTH GbIBLIHX
KOJIOHHH Obl1a MOAHATA HEKOTOPLIMH HOBBHIMH He3a-
BHCHMbIMH rocynapcrBamu 336, Tenepanbhasi Ac-
cam6nesi B cBoeil pesosouud 3202 (S-VI) or | mas
1974 rona npunsana «Iiporpammy meiicTBHi o ycta-
HOBJIEHHIO HOBOTO MEXYHapOJHOI'0 3KOHOMHUYECKOTO
nopsiika», Kotopas B pasgene [1.2 npepycmarpuBa-
€T, YTO BC€ YCHIHA AOJXKHBl GbITb HanpaBJeHH,
CpeAH INpouyero, Ha Clelylrollee:

f) npHHATHE COOTBETCTBYIOLUHX CPOYHKHIX Mep, BKJAWOYas
MeXAyHapoaHble feficTBHSA, AJA CMAr4eHHs HeGAaronpHATHBIX
NOCJAEACTBHA AJA Tekylulero H Gyayllero pa3sBHTHS pa3BH-
BaIOLIHXCS CTpaH, BO3HHKAKOUWIHX Kak cJeAcTBHe OpeMeHH
BHElIHel 3a0/12KEHHOCTH B Pe3y/bTaTe TsXKeJAblX A0rOBOPHHIX
YCJOBHH;

g) mnepecMOTp 3al0JMXKEHHOCTH MO KaXXAOMY KOHKPETHOMY
CAYHa0 ¢ UeAblO 3aKAIOUYEHHS COMIaieH st u6 aHHYJAHPOBaHUH
HOJTrOB, MOpaTOpHH, [ePecMOTpe CPOKOB MNOralleHHA HJH
CYGCHAHPOBaHHH MpPOLEHTOB.

HHeM BHeuHero JoJra, BKIo4asi METOM NepecMOTpa CPOKOB
naartexeli». (JokymeHTn uerTBeproii KoHbepeHuuu raas
rocyaapcTB H NpaBHTENbCTB HENPHCOEAHHHBUWHMXCA CTPaH.
«[IporpaMMa naeficTBHH B leasiX KOHOMHYECKOro COTPyA-
HHYeCcTBa», pasjes, oO3arjasjeHHbli «MexAyHapoaHhle
AeHexHble M (HHAHCOBhlE CHCTEMbI», MNYHKTH 6 H 7
(A/9330, crp. 82).

336 BricTynas Ha wecToil cnelHaJbHOM ceccHH IeHepaJb-
Hoft Accam6aen Opranusauun O6bennHennnix Hauuii B
kayectBe [lpeacenartenss uerBepTod KoHdepeHunun raas
rocyaapcTs H MPaBHTEbCTB HeNpPHCOEIHHHBIIHXCA CTPaH,
rjaBa rocyaapctBa AJIKHD 3afBHJ:

«B 3Tofi cBfA3H O6blIO Obl BeCbMa KeJaTeJbHEIM H3Y4YHTb
npo6jaeMy BHewlHed 3aJ0/KEHHOCTH pa3BHBAIOLLHXCA
CTpaH; NpH 3TOM B OTHOIIEHHH MHOTHX CTpaH cJeayer
npoaymatb Bompoc 06 AaHHYJHPOBAaHHH JOJAroB, a B
APYrHX  cJyyasx — BONpoc 06  yJAyulleHHH YycCJOBHH
($GHHAHCHPOBAHHA, KAaCAMOUIHXCA CPOKOB YIJIAThH, OTCPOYEK
H mNpoueHTHON crTaBKH». (Oguyuasvusie ordersr [ene-
paavnold  Accambaeu, wecras cneyuasvnas ceccusn, Ilae-
Kapuote 3acedanus, 2208-e 3acemnanune, myHKT 136.)

Ha Bropo#t ceccun Koudepenunu Opranuzauun O6nenu-
HeHHHIX Hauuit no Toprosne W pa3aBHTHIO, NPOXOAHBWER B
Hbto-Heaun, r-u JI. Harp, MHHHCTD ¢HHaHcoB Maau, Ha
58-M njeHapHOM 3acelaHHH 3afBHJ:

«MHorue cTpaHpl MoOraH 6hH Ha 32KOHHOM OCHOBAHHH
ocrnapHBaTb NpaBOBYK OGOCHOBaHHOCTb AOJroB, 06paso-
BABLIHXCH B MepHOA, KOTAa 3TH CTPaHb HAXOAHJAHCHb MOXA
3THAOR HHOCTPaHHBIX [epXaB... PAa3BHBAIOLIHECH CTPaHbI
NPOCAT CBOHX KPeAHTOPOB MNPOABHTBL GOJbliee YYBCTBO
CNpaBeJAHBOCTH H [M0JArapT, 4Y4TO B XoJAe HacToslleH
KondepeHIlHH OHH MoOrJaH OB JEKPETHPOBAThb... OTMEHY

BCEX JIONTOB, OOPa3OBABIUIHXCH B KOJOHHAABHBIL mepH-
ol..». |[Hoxkymentor Kongpepenyuu Opeanusayuu Obve-
Ounennoix Hayud no Topeoese u pasgurtur, 6TOpAR

ceccus, Tom I (u Corr.l, 3 u 4 u Add.2), Hokrad u

npunoxcenun (naganne  OpraHusauun  OG6beLHHEHHBIX
Hauu#i, B nponaxe noa Ne R.68.I1.D.14), npuaoxenne V,
cTtp. 174.]

B xoge o¢uuHaAbHOTO BH3HTAa BO (paHKOroBOpslLHE

cTpaHbl npe3uledt Ppanuysckoii Pecny6ankn r-u )Kopx
IloMnuay npHHAA pelleHHe aHHyJAHpoBaTth poar 14 adpu-
KaHCKHX CTpaH Ha CyMMY npHOJn3HTeabHo B 1 Mapa. ¢paH-
KOB. JDTOT G6JaronpHsTHO BCTPEUeHHBIH XKecT He KacaeTcs
cpepbl NpPHMEHeHHs HACTOSILLEr0 MpOeKTa, KOTOPbIH He
H3yyaeT J0JroBnle TpPeGOBAHHA rocylapcTBa-NpealIecTBeH-
HHKa (cocTaBasiolHe TrOCYNapCTBEHHYI0 COGCTBEHHOCTH
storo rocynapcrea). CM. Journal officiel de la République
frangaise: Lois et décrets (Paris, 20 July 1974), 106th year,
No. 170, p. 7577.

48) B pesomouun 31/158 TenepanbHoit Accam6ien
or 21 neka6ps 1976 rona, osarsasneHHod «IIpo6Je-
MBI 3a2[I0JI}KEHHOCTH Pa3BHBAIOLIHXCA CTPAH», COAep-
Xarcl  C/IeAylOllHe  MOJIOXKEHHS:

Tenepanvnasn Accambaesn,

6ydyuu ybescOena B TOM, HTO IMOJOXKEHHE, C KOTOPLIM
CTaJIKUBAIOTCH pa3BHBAIOWIHECA CTPaHBl, MOXeT GhITb obJer-
YeHO NMyTeM MpPHHATHSA PeLIHTEeJbHBIX H CPOYHBLIX Mep MOMOLULH
B OTHOIWEHHH HX... FOCY1apCTBEHHOM... 3al0JKEHHOCTH...,

npu3xasas, 4To B HACTOSILHX YCJAOBHAX HMeeTcs JAoCTa-
TOYHO OGIUHX 3JEMEHTOB B TPYAHOCTSIX, ¢ KOTOPBIMH pa3sJiHy-
Hble Pa3BHBalOWUECH CTPaHH CTAJKHBAIOTCS NMPH MOraueHHH
3aJl0JIKEHHOCTH H KOTOpble ONPaBAblBaiOT NMPHHATHE OGLHX
Mep B OTHOLIEHHH CYIIeCTBYIOWEHA 3al0JXKeHHOCTH,

npusnasan 0Cc0060 TsXKeJoe NOJOXeHHe H 6peMﬁ 3ad0JXKEH-
HOCTH HaHboJee Cepbe3H0 NOoCTpalaBlUHX H HAHMeEHee pa3BH-
THIX U3 Da3BHBAIOWIHXCA CTPAH, PAa3BHBAOUWHXCHA CTPAH, HE HMeEIO-
IHX BhIXOJAA K MODIO, H Pa3BHBalOLWHXCA OCTPOBHLIX CTpaH,

1. cuuraer, 410 AN YCTAHOBJEHHA HOBOIO MeXIYHapOJHO-
ro 3KOHOMHYECKOro MOpsiiKa HeoOXOMHMO 1aTb HOBOe Ha-
npasjeHHe [pouedypPe peopraHH3alHH BHIMJAATH JAOJrOB
pa3BUTHIM CTpaHaM, OTKa3aBIUHCb OT MpOIIOA NPaKTHKH,
OCHOBAHHOH MpeHMYluecTBeHHO Ha KOMMeDYeCKHX NMPHHUHNAX,
B HHTepecax ueJseH Pa3BHTHSA,

2. nodreepxdaeT HaCTOATENbHYI0 HEOOGXOAHMOCTb [OCTH-
KEHHA 0611ero H 3pheKTHBHOTO pelleHHsI Npo6JaeM 3a10/XKeH-
HOCTH Pa3BHBAIOIIHXCA CTPaH;

3. cuuraer, 4To OyAyulHe mneperoBopel no npobiaeMaM
3a/0J2KEHHOCTH JOJKHBl pacCMaTpHBaTbCA B paMKax co-
rJacoBaHHEIX Ha MeXAYHapOJAHOM YpOBHe lieJleH pa3BHTHA,
HalUHOHaJbHHX LleJeH pa3BHTHA H MeXIAyHapoaiHOro ¢HHaH-
COBOTC COTPYAHHUYECTBAa H 4TO peOpraHH3allHa MNpolesypH
noraireHHsi 3ajoJXeHHOCTH 3aHHTePecOBaHHBIX pa3BHBAIO-
LIHXCA CTPaH [AOJXKHA OCYULEeCTBAATbCA B COOTBETCTBHH ¢
3ajlayaMH, MeTOAaMH H NPH YYacTHH YuDeXAeHHi, KOTopble
BO3HHKJH C 3TOH LeJbo;

4. noduepkusaer, UTO BCe 5TH Mepbl NOJXHB OBITh pac- .
CMOTpeHbl M oOcylwecTBJeHH 6e3 yuep6a AJas KpeaHTOCHO-
co6HOCTH Kakofi-A1H60 pa3BHBaLLeHACA CTpaHbI;

5. nacroareabno npussieaer MeXIAyHapoLHYIO hOHbepeH-
LLHIO 10 5KOHOMHYECKOMY COTPYAHHHECTBY KaK MOXHO CKopee
JOCTHYb COrJailieHsl MO BONPOCY O HEeMEeNJEeHHOM H oflieM
CMAITYEHHH Npo6JeMbl 3aJ0JXKEHHOCTH B OTHOLIEHHH TroCy-
JapCcTBEHHBIX [0/rOB Pa3BHBAIOWHXCA CTPaH, B OCOGEHHOCTH
HaHGoJee cepbe3HO NOCTPafaBLIHX H HaHMeHee pPa3BHTHIX
H3 Da3BHBAaIOLIHXCS CTPaH, pa3BHBAIOLWHXCA CTpaH, He
HMe©lUHX BHIX04a K MOpPIO, H Pa3BHBAIOIIHXCH OCTPOBHBIX
CTpaH, a TaKXe N0 BONPOCY PeOpPraHH3alHH Bceft CHCTEMH
neperoBopos NoO MepecMoTpPy mnpo6ieM 3al0MKEHHOCTH,
4yTOOH OHa ofecnedHBajsa AOCTHXEeHHe UeJell pa3BHTHA, a
He KOMMepuYecKHX LleJeif 337,

Hopma, orpasxcennasn e craree 20

49) B 3TO# cBSI3H MOXKeT GBITb ON€3HEIM HalOMHHTb
chepy npumenenus vactd IIl HacTosiulero npoekra
cTarei, a TakXe MOJOXeHHH ctaThbu 16, onpenensio-
IIHX MOHAITHE «rocynapcTBeHHOro gonras. Kak 6blio
otrmeueHo 338 nonru camMoH TeppHTOpHH, 3aTparu-
BaeMOH NpPaBONMpPEEMCTBOM rOCYIApCTB, H JOJCH, CO-

337 KoHpepeHUHA 1O MeXIYHapOAHOMY 3KOHOMHUYECKOMY
COTpyAHHYecTBY  (HuHoraa  HmeHyemas  «KoHdepeHuneh
CeBep—IOr») He NOCTHIVIa OKOH4YaTeJbHOro COTJIAlIEHHS IO
BONPOCY O COKpAlleHHH HJIH pPeopraHH3auMH N0JrOB.

338 Cm. Bolwe, NYHKTH 14 M gJajlee KOMMEHTapHH K
cratbe 16.
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rJacoBaHHble OJHHM H3 ee TepPHTOPHAJNbHBIX Opra-
HOB, HCKJIOUAIOTCA H3 IMOHATHS <TOCyLapCTBEHHOro
JoJara» B JaHHOM NpPOEKTe, MOCKOJbKY OHH HE MOTYT
JOJKHBIM 06pa3oM paccMaTpuHBaTbecsl KaK [IOJTH
rocyaapcrBa-npeaulecTBeHHHka. [lpuHHMas Tako#
NOAXO[, B KOHTEKCTE AEKOJ0HH3auHH, KoMHCCHS MeX-
LYHapoJHOro mnpaBa cosHaer, uro craTthd 20 He
peliaeT /s HOBbIX HE3aBHCHMBHIX TOCYAApCTB BCex
npo6JieM, OTHOCALUMXCS K NPaBONpPEEeMCTBY B OTHO-
weHHH AoaroB. 1o cyTH gena B ciyyae neKoJIOHH3a-
[HH 3HAYHTeJbHAsi 4acTh 06513aTeNbCTB, 3aTparuBae-
MBbIX TIpaBONPEEMCTBOM, MOXKET H He COCTOATb H3 ro-
CYAapCTBEHHBIX [0JrOB rocyaapcTBa-npedlliecTBeH-
HHKa. 3TO0 MOryT OBITh JOJIrH «CaMmoi 3aBHCHMOH
TEPPHTOPHH», COIJIaCOBaHHBIE B YCJOBHAX LUIHPOKOH
odHUHANbHOH (PHHAHCOBOH ABTOHOMHH KOJOHHAJb-
HbIMH OpPTaHaMH TEePPHTOPHH; KaK pa3 OHH H MOTYT
COCTaBJIATh 3HAUHTENbHLI 06beM 06s3arteabeTB. Kak
MBI yXe BHJAeNH, 4acTO BO3HHKAIOT CIOpPHl OTHOCH-
TeJIbHO PeasjbHOTO0 XapaAKTepa AOJIOB TAaKOro poja,
KOTOpble HHOTJla PacCMaTpPHBAIOTCS HOBLIM HE3aBHCH-
MbIM [OCY1apCTBOM KaK «rOCyAapCTBEHHble [OJTH»
rocyiapcTBa-npeallecCTBEHHHKA, OTBETCTBEHHOCTDb 3a
KOTOpbIE MO-NPEXKHEMY AOJIKHO HECTH 3TO NOCJeJHee.
TaxkuM o6Gpa3oM KaTeropusi AOJIoB, HENOCpeJCTBEH-
HO oxBaThiBaeMblXx cTatbefl 20, BKJ/IOYAaeT MAOJITH,
COTJIACOBAHHLIE  NPaBHTENLCTBOM  YNpaBJsOILEH
BJIACTH OT HMEHH H B HHTepecax 3aBHCHMOH TeppH-
TOPHH. DTO MO CYTH Jesa rocyAapCTBEHHblE JOJTH
rocynapcTBa-npeiliecTBEHHHKA, pelieHHe CyAbOhl
KOTOPBIX NMPH BO3HHKHOBEHHH HOBOTO HEe3aBHCHMOIO
rocylapCcTBa sIBJISIETCSl MpeIMEeTOM [aHHOH CTaTbH.

50) Takke HckJIIO4AKOTCA ONpeAeNeHHble JOJCH,
KoTopble Geper Ha cebsi rocylapcTBO-NPEEMHHK B
paMKax corJalleHHs] HAH [OTOBOPEHHOCTH O Mpejo-
CTaBJeHHH He3aBUCHMOCTH OblBIlled 3aBHCHMOH
teppuropu. Cioga OTHOCATCA <«pasHble JOJrH»,
BO3HHKAIOLIHE B pe3yJabraTe INepexola K HOBOMY
He3aBHCHMOMY rOCy1apcTBy, HampHMmep, BCeX rocy-
AapcTBeHHbIX cnyX6. [lo-BuanMoMy, peub HIeT He O
Joarax rocyinapcTBa-lpelllecTBEHHHKA Ha Jary
npaBoNpeeMCcTBa rocylapcTs, a CKopee 0 CyMMe, Ko-
TOPYIO FOCY1apCTBO-NPEEMHHK yIJIauHBaeT NPH OKOH-
yaTeJbHOM YpEeryJHDOBaHHH MpaBOlpeeMCcTBa rocy-
npapcts. [lo cylecTBY MOXHO YTBEPXKAaTh, UTO TaKHe
JOJITH TIPEACTaBAOT CO60H «A0/ArOBhIE TPEGOBAHHA»
rocyjaapcTBa-npeiliecTBeHHHKA 10 OTHOLUEHHIO K ro-
CYAapCTBY-NIPEEMHHKY [DH YpPeryJHpPOBaHHH Cropa,
BO3HHKAIOIEro B CJyyae NpaBONpPeeMCTBA TOCy-
napcrs 339, HakoHel, Kak oGbsicHeHO Bbile 340,

339 Eme oJHa KaTeropus [JOJroB, KOTOPYIO CJeAyeT

HCKJOYHTbL,— 3TO KaTeropusa «HAaUHOHAJIbHBIX>» A0JTOB
rocysapcrBa-npeaileCTBEHHHKA. Takue JAOJATH COIVIACOBHI-
BAOTCA TOCyAapCTBOM-NpeaileCTBEHHHKOM B CBOHX co6-

CTBEHHH X HHTepecax H AJfi HCNOJb30OBAHHA B METPOMNOJHH,
HO 4acCTb 6peM8HH no norauweHHKX BoO3JaraeTcss Ha ee
pal3JHYHHE 3aBHCHMHIC TEDPPHTOPHH. dra KaTeropusa OTHO-

CHTCA K apXau4yHOH NpPaKTHKE HEKOTOPbIX TOCYAapcTB BO.

BpeMEeHa KOJOHHaJbHHX HMMEPHA HECKONbKO CTOJETHH
Ha3al, KoTopas OGojee He BCTPeyaeTcs B COBPEMEHHOM
mMHpe. OHa TakKe OTHOCHTCS K HEKOTODBIM pPedKHM CJyuyasM,
KOria ynpasJsiollas BJAaCTb Mepel JHUOM HallHOHAJbHOR
HJH MeXIAyHapoAHOM yrpoan (TaKoft, Kak nepBasi H BTOpas

Komuccus Ha HEKOTOpoe BpeMs OTJIOXKHJ1a pPacCMOT-
peHHe Bonpoca o BblpaﬁOTKe MOJIOXKEeHHH, KacaloulHX-
CAd «OAHO3HBIX OOJITOBX».

51) Mlanee, B OTHOWEHHH c¢epbl NMPHMEHEHHS Ha-
CTOSILIE}H CTAaThH rOCynapCTBeHHAs NPAaKTHKA B CBA3H
C BO3HUKHOBEHHEM HOBBIX HE3aBHCHMBIX rOCYyAapcCTB
CBHIETEJNbCTBYET O CYILIECTBOBAHHH ellle OXZHOH Ka-
TErOPHH [OJITOB: JOJIH, COIVIaCOBAHHbIE 3aBHCHMOI
TEPPHTODHEH, HO Tox rapaHTHell ynpasasoulel
JepxaBbl. DTOT cay4yail xapakreped AJA GOJbILUHH-
CTBa 3aMMOB, COIVIACOBAHHBIX MEXJY 3aBHCHMBIMH
tepputopusaMu 1 MBPP. Tlocaenuuii tpeGosan oco6o
TBEPAOH TapaHTHH OT YNpaBJsOlled [JepXKaBHL.
B 6o/bLUHHCTBE, €CIH He BO BCEX rapaHTHHHBIX CO-
raaiennsnx 34!, sakmoyeHHbix Mexay MBPP
ynpasJasiolied Jepxapoil B HHTepecax Kakof-1H60
3aBHCHMOH TEPPHTOPHH, HMEIOTC JBE BaXXHblE
cratbH: cratbd 11 u 111, KoTophle raacar:

Crares [I

ITynkr 2.01. Bea orpaHHueHuii H OroBopok Aas JA1060ro
Apyroro 0653aTe/IbCTBA, B3IATOrO HM B HacTOsLIEM AOIOBOpeE,
rapaHT HacTOAWMM 00s3yeTcsl rapaHTHpoBaTb Ge3 BCAKHX
YCIO0BHH 8 Ka4ecTg8e 2aa8H020 OebuTopa, a He TOALKO @
nopadKke nopy<ureasCTéa ™, TOYHYIO H CBOEBPEMEHHYI BH-
NNaTy OCHOBHOA 4acTH 3afiMOB H NPOLEHTOB, a TaKXKe
APYFHX CBfI3aHHHX C HHM nJjartexefi...

[Tynkr 2.02. Kak TOJbKO 6YAYT pa3ymHble OCHOBAHHSA CUH-
TaTbh, YTO 3aeMLUMK He pacnojaraeT JOCTAaTOYHHMH CpeicT-
BaMH /ISl BHIOJHEHHS MM obecrneyeHHs BHIOJHEHHS NpOeK-
Ta B COOTBETCTBHH C AOroBOPOM O 3aiiMe, rapaHT B KOHCYJb-
TauMH ¢ BaHkoM M 3aeMIUHKOM NpHMET HeOGXOAMMHIE Mepbl
A/ OKa3aHHA MOMOLIM 3aeMUIHKY B MOJYy4eHHH HeOGXOMHMBbIX
LONOJIHHTEbHBIX CPEACTB.

Craresn [II

Ilynkr 3.01. Mexnay rapaHToM H GaHKOM CyUleCTBYeT [0-
rOBOPEHHOCTb, 4YTO, €CJH B HAacTOSLEeM COrJalleHHn He
Npe1yCMOTPEHO HHOe, TapaHT He NpPelOoCTaBJAeT HHKAKOMY
BHelHeMy A0JAry npedepeHmHajlbHOE NPaBO HJAH NPHOPHTET
N0 OTHOWEHHIO K 3alMy...

52) B cayuae rapaHTHpPOBaHHOrO JoJira rapaHTHs,
npejocrabasieMasl TakMM 06pa3oM ynpabJsiolled
Jep:kaBol, MOPOXKJaeT C IODHAHYECKOH TOUKH 3pe-
HHfl KOHKpeTHoe 00s3aTesJbCTBO 3TOH JAepXKaBbl H
COOTBETCTBYWOLLEE €My CYyOBEKTHBHOE NMpPaBO KpejH-
Topa. M ecan 6bl nmpaBonpeeMCTBO rocylapcTB MpH-
BOAHJIO K MOJHOH JIMKBHIAUHH TapaHTHH H, TaKUM
o6pa3oM, K OCBOOOXJAEHHI0 TOCyqapcTBa-mpejle-

MHpPOBLIe BOHHBI) deJaeT 3afMBl JIA MOAJEPIKKH CBOMX BOERHBIX
YCHJAHH M TNpHBJEKAeT CBOH 3aBHCHMEIE TEPPHTOPHH K
TAKHM YCHJIHAM, Npeljaras HM Yy4acTBOBaTb B MOTALIEHHH
3THX 3afimoB. (PasyMeercs, 3TO He KacaeTcf BOEHHHIX
YCHJIHH, HampaBJeHHHX NPOTHB CaMoOii 3aBHCHMOA TeppH-
TopHu.) [lockonBKY 3Ta KaTeropHs [OJrOB HCKJIOYHTEJbHO
peika, 6HJIO NPHHATO pemleHHe He paccMaTpHBaTh ee B
HaCTOALEeM HCCJeL0BaHHH.

340 CM. nyHkTH 41—43 KomMMeHTapus K craTbe 6.

341 Cm., nanpumep, TapauTufinoe cornaweHHe (NPOekT
CTpPOMTEJbCTBA JKeNe3HoH poporH CesepHas Pogpesns —
Poneansi) mexay CoennnenubiM KoponesctBom u MEBPP,
noanHcaiioe B Bawuurrone 11 mapra 1953 roga (United
Nations, Treaty Series, vol. 172, p. 115).
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CTBEHHHKa OT OJHOrO H3 CBOHX OGS3aTeabCTB, TO
310 6Bl BJIEKJNO 3a cO6OH HecmpaBellHBOE HCYE3HO-
BeHHe npaBa kKpeputopa. [IpoGnema, ciremoBaresb-
HO, COCTOHT He B TOM, YTOGbI NMPOCAEAHTb 3a CYAbGOl
J07ra 3aBUCHMOH TEPPHTOPHH, KOTOPBIH, NO-BHAH-
MOMY, OGBLIYHO MPHHHMAaeTCsl HOBbIM He3aBHCHMbIM
rocyaapcTeoM, a B TOM, 4TOGLl ONpeNeNHTb, 4TO
MPOH3OUNIO C 3/JeMEHTOM, Ha KOTOPLIH 3TOT J0JT
ONHpaeTcsl U KOTOpbIA BLICTYNaeT B (popMe rapaHTHH
ynpaeasioueii nepxasbl. MHaue rosopsi, peub Hier
He O NpaBolpeeMCTBe B OTHOLIEHHH JoJara caMoi
3aBHCHMOH TEPPHTOPHH, a O MpaBoOlpeeMCTBe B OTHO-
IIeHHH 06s3aTeabCTBa TrocyAapcTBa-Npe/lIecTBeH-
HHKa, Kacawlllerocsl J0Jra JaHHO#l TeppHTOpPHH.

53) Ilpaktuka MBPP B 3TOoM oTHOuieHHH mipen-
cTaBJjsieTcsi coBepuleHHO sicHofi. MBPP o6pawaerca
npexje BCero K HOBOMY He3aBHCHMOMY rocyaapcTBy,
TaK Kak OH CYMTaeT, YTO colJalleHHd O 3afiMax,
NOANHCAHHbIE 3aBHCHMOH TeppHTOpHel, He 3aTparu-
BAIOTCA NPaBONPEeMCTBOM TOCYAAapcTB [0 Tex Mop,
IIOKA MOXHO HAEHTHOHUHpPOBATL HNOMXKHHKA. s
Heselt stux coraateHnii MBPP, oueBuano, cuntaer,
4YTO NpaBONpeeMCTBO IOCYAApCTB He H3MeHsIeT JH4-
HOCTb cyO'beKTa, KOTOPBIH CyLleCcTBOBal [0 He3aBH-
cumoctd. Onnako MBPP noaaraer —u rocynap-
CTBO-NpellLieCTBEHHHK, KOTOpOe rapaHTHpPYeT 3aeM,
HHKOHM 06Gpa3oM He OTpHLaeT 3TOro,— YTO rapaH-
THAHOe coOr/alleHHe COXpaHseT IOPHAHYECKYIO CHJIY
nocie OOBSABJEHHS HE3aBHCHMOCTH TEPPHTOPHH,
tak uto MBPP B /1060#i MOMeHT MoxeT 06paTHTbCSA
K TroCylapCcTBY-NMpellIeCTBEHHHKY, €CJH TrocyAap-
CTBO-NIPEEMHHUK He BBITNOJNHAET CBoe 0653aTesbCTBO.
[MpakTHka BceMupHoro G6GaHKa mOKasblBaeT, UTO
rocyfapcTBO-NpelIeCTBeHHHK B KayecTBe [JIABHOrO
JOJIXKHHKA MOXeT OCBOGOJAHTBCA OT CBOEro rapad-
THHHOrO 06s13aTe/IbCTBA TOJNBKO B TOM Cjyuae, ecy
mexny MBPP, rocynapcrBoM-npeeMHHKOM H Tro-
CY1apCTBOM-IpPeALIeCTBEHHHKOM HJIH MeXJy NepBbLl-
MH 1ByMs GyleT 3aKJ/lOueH HOBBIH KOHTPAKT C LeJbI0
OCBOGOAMTE  rOCYJapcTBO-NpeIilieCTBEHHHKA  OT
BCAKOH OTBETCTBEHHOCTH H 00513aTe/bCTB, KOTOpLIE
OHO HEeCJNO B CHJY paHee NpefOCTaBJEHHOH HM ra-
PaHTHH.,

54) VuuteiBas 3TH coobpaxenus, KomuccHsi cuH-
TaeT J[OCTATOUHLIM yKa3aTb, YTO INPaBOIPEEMCTBO
roCyaapcTB Kak TaKoBOe He 3aTparuBaeT rapaHTHH,
‘laHHBIX TOCYNapCTBOM-INpellIeCTBeHHHKOM B OTHO-
LIEHHH J0JIra, B3ATOro Ha ceGsi ONHOM U3 ero Nnpex-
HHUX 3aBHCHMBIX TEpPHTOPHH.

550) B mouckax ofluero pelieHHs1 Bolpoca o cyab6e
rocylapCTBeHHBIX  JIOJArOB  roCyAapcTBa-mpetie-
CTBEHHHKA I[IPH BO3HHKHOBEHHH HOBOIO HE3aBHCH-
MOro rocynapcrBa HEKOTOpble aBTOPBHl MNOAUYEPKH-
BAlOT KPHTEpHH MOJE3HOCTH HJIH (akTHuecKoH BBHI-
rofiel, KOTOpble 3aeM JaeT ObiBlIeH 3aBHCHMOH Tep-
putopuu 342, Xors B nmepBOM NPHOGIHKEHHH TaKOH
KPHTEPHI MOXeT MOKa3aTbCsl PA3yMHBIM, SICHO, YTO
HCIIOJb30BAaHHE TAaKOro KpHTepHsi B KauecTBe OC-

342 Sanchez de Bustamante y Sirvén, op. cit., p. 296—297.

HOBHOH HOpMBI, peryjupymlouledi [aHHBIH BOIpOC,
O6yLeT HCKJIIOYHTENBHO TPYLHO OCYIIeCTBHTb Ha
npakTHKe. B Xxome per{oHajJbHOro CHMIIO3HYMa,
opranusoBannoro IOHHUTAP B Akkpe B 1971 rony,
3TOT BOMNpoOc GbL1 NMOCTaBJAeH CJefyIOIHM 06pa3oM:

Hdas Toro uro6bl onpaBAaTh Nepexox LONTOB K HOBOMY
He3aBHCHMOMY rocyAapCcTBY, YTBEPXKAANOCh... UTO, MOCKOMb-
Ky B GOJBIIHHCTBE CJy4aeB T[OCYAapCTBO-METPOIOJHUS
3aKJ1i04aeT A KOJOHHH ocolhie GdHCKaabHbE COTJIAUIEHHs,
TO MOXHO GyleT ONpelesHTb XapakTep U pa3Mep COOTBETCT-
Bylolux poaros. O4MH 0OpaToOp NOAYEPKHYN, 4TO HE BCAKUA
JIOAT, COrJMacoBaHHLIl OT HMEHH KOJOHHH, HEmpeMeHHO Hc-
nonb3yeTcss B HHTepecax 3TOf KonouHH. OH BHICKA3aJ MLIC/E,
YTO OnpefeasioliUM aKTOPOM MOrN0 6b CAYXKHTH HCIONb-
30BaHHE JaHHOrO J0Jra B HHTepecax 3TOH KOMOHHH. B uenom
3Ta TOYKA 3DEHHA OKa3ajach MNpHeMJAeMOH O MHOTHX
Y4aCTHHKOB, OJHaKO BO3HHKJH HEKOTOpbi€ COMHEHHA OTHO-
CHTE/NBHO TOro, KakHM 06pa3oM Ha MNpPaKTHKe MOXET NpH-
MEHSITbCSl TEOpHS MOJE3HOCTH, KTO M KaKHM NyTeM HOJKeH
onpeneJsTh pa3mMep TOA 4acTH KoJra, KOTopas AelCTBHTENbHO
6HJ1a HCNONb30BaHa B HHTEpPeCcax KOJOHHH 343,

56) B cayuae 3aiiMoB, npenocraBiaseMblX YHpaB-
JslolleR AepxaBe AJs Pa3BUTHsS 3aBHCHMOH TeppH-
TOPHH (KpPHTEpPHH TMpelHAa3HAUEHHs M HCIOJb30-
BaHHsA), He CJelyeT YIyCKaTb H3 BHAY, KOJOHHAJb-
Hble YCJOBHSI, B KOTOPbIX MOXET NPOHCXOAHTb pas-
BHTHE TEPPHTOPHH C INOMOLULIO 3THX 3aiWMoB. Her
HHKaKOH yBepPeHHOCTH, UTO JaHHble KalHTaJ0OBJOXKe-
HHSl He MPHHECYT BLIFOAH IVIABHBIM 0Gpa3oM HHO-
CTPAHHOMY KOJIOHHAJbLHOMY HAacCeJeHHI0 HJIH 3KOHO-
MHKE  YnpaBasiolledi  OepKaBbl-METPONOJIHH 344,
Iaxe ecaH rocynapcTBO-peeMHHK COXpaHsieT He-
KOTOpble «CJEAbl» KamuTaJoBJOXKeHHH B ¢opme,
HanpHMep, HHQPACTPYKTYphl 06beKTOB 0OIleCTBEH-
HbHIX pabor, Takas HHDpacTPyKTypa MoXKeT OGblThb
ycrapeslied HIH HeNPHIOLHOH 1Sl HCIIO/NB30BAHHSA B
YC/JIOBHAIX [IEKOJOHH3aLHH [pH HOBOH OpHEHTAUHMH
35KOHOMHKH HJH IMpPH HOBBIX MJaHHPYeMBIX I€pBO-
OYepefHBbIX 3ajayax, YCTAHOBJIEHHbIX HOBBIM He3a-
BHCHMBIM TOCyNapCTBOM.

57) IHpyroii ¢akrop, KOTOpLI# HeO6XOAHMO MIPHHATH
BO BHHMAaHHe MpH pa3paborke obLled HOPMBI, Ka-
capolllefica mpeaMeTa NAHHOH CTaTbH,— 3TO IJ1aTeXe-
CMOCOGHOCTL HOBOI'O HE3aBHCHMOI'O [OCYAapcTBa Mo
OTHOLIEHHIO K COOTBETCTBYIOIUMM JOJraM Trocyjnap-
CTBa-mpejllecTBEHHHKA. B rocynapcTBeHHOM npak-
THKe 3TOT ()akTOp BO3HHK B CBSI3H CO CJydasiMH,
OTVIHYHBIMH OT CJyuas HOBBIX He3aBHCHMBIX TroCy-
napcte. IlocTosiHHass manmarta TpeTefickoro cyiga B

343 NMoknan PeruoHaabHoro cummoduyma OpraHHzauuu
O6benuHennnix Hauufi nmo MexoyHapogHoMy npaBy As
crpai Adpuku, Akkpa, Tana, 14—28 susaps 1971 roaa,
oprannsosantoro IOHHTAP no npepnoxeHuio npasurens-
crtBa laubl, cTp. 9 aHra. Tekcra.

344 MoxHO ynoMsiHyTb ctaTbio 255 pasgena 2 Bepcaasb-
CKOro JO0roBopa, KOTOpasi npelycMaTpHBaer claeldyiolllee:

B cayuae [Toabwn Ta yacTe A0JTra, KOTOpasi, N0 MHEHHIO
PenapauHoHHOi KOMHCCHH, OTHOCHTCH K MepaM, MpHHS-
THIM FEPMAHCKHM H MPYCCKHM NpPaBHTEJNbCTBOM MJIA KO-
nsouusauun I[loapmu [epmanuefi, uckaouaercda H3 pac-
npefeseHus, KOTODOE JOJKHO OGHTb TMPOH3BEAEHO BO
HcnoJiHeHHe cTaTbd 254, (British Foreign and State Papers,
1919) (op. cit.), p. 125. [CM. cHocky 125, Bume.]
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fene sodmewenus doseoe Poccuu345 B 1912 roay
npu3Hasa, uTo

Ha <«dopc-Maxop» Kak Ha CpPeACTBO 3aUIMThl... MOXKHO
CCHUTATBCA KAK B MyGJHYHOM, TaK M B HACTHOM MEXIYHAapOZ-
HOM IIpaBe: MeXJIyHapOAHOe IIPaBO AOJKHO TPHCNOCALJH-
BaThCA K TNOJNHTHYECKON HEOGXOAHMOCTH 346,

MupHble AOrOBOpHI, 3aKJIIOYEHHBIC MOC/e OKOHYAHHS
nepBof MHPOBOH BOHHBI, MO-BHAHMOMY, CBHAETEJb-
CTBYIOT G TOM, YTO MPH pacnpeiesleHHH JAOJTOB ro-
cylapcTBa-MpeAlIeCTBEHHHKA MeXAy Pa3jiHuHbIMH
rocyaapcTBaMH-NpeeMHHKAMH B HEKOTOPBLIX CIy4asix
YUHTBIBAJHCh (HHAHCOBblE BO3MOXKHOCTH 3THX MO-
cJeJHHX TOCYAApCTB B MuaHe HX Oyayulefl maarexe-
CIOCOGHOCTH (HJIH CMOCOGHOCTH JeJ1aTh B3HOCHI) 347,
OnMH aBTOp MPHBOAHT MpPHMEpP TrOCYAapCTBEHHOH
npakTHkH B 1932 roay, koraa rocyaapcTBO-KpelH-
top (Coennnenuple llltathi AMepHKH) B HOTE ro-
cynapctBy-gomxkuuky  (Coepnnennomy  Koposes-
CTBY) 3asiBHJIO, YTO NPHHLHM MJaTEXecnocoOHOCTH
He Tpe6GyeT, 4TO6L HHOCTPAHHBIA JOJNKHHK OCYLIECT-
BJIfJl BHIJIATY AO MOJHOTO HCUepnaHHa cBoeil Ha-
crosimied WM Oyaywel njaaTeXecnocoGHOCTH, MO-
CKOJIBbKY J11060€ yperyJHpOBaHHe, €C/IH OHO SIBJSIETCS
CJIHIIKOM O6peMeHHTeJNbHBIM H 3aJepXKHBAeT BOC-
CTAHOBJIeHHEe 3KOHOMHKH H Pa3BHTHE HHOCTPAHHOTO
JOJKHHKA, HE OTBeuaeT NOAJHHHLIM HHTepecam
KpeaHrtopa 348,

58) TlpuMeHHTeNbHO K NpaBoNpeeMCTBY B OTHOILE-
HMM JOJTOB B cJydae HOBLIX HE3aBHCHMBIX TOCY-
JapCTB 3TH cooGparKeHHss O (QHHAHCOBBIX BO3MOX-
HOCTAX JAOJXKHHKA HMeIoT 6oJblIioe 3HaueHHe IS
pa3paboTKH OCHOBHOH HOPMBI, peryJiupymollefl Takoe
npasonpeeMctBo. KOMHCCHH H3BeCTHO, 4TO B clyuae
«6aHKpOTCTBA rOCYAapCTBAa» peub HAET O JoJrax,
yXKe MPH3HaHHBIX AOJIKHHKOM H NPHCBOEHHLIX €MY,
TOrJa Kak B cJay4asix, pacCMaTpHBaeMbIX B HacCTOs-
el cratbe, JOJT ellle He «NPHCBOEH» TOCYLapCTBY-
npeeMHHKY, H Bcsl npobjeMa B NepBYIO ouepedb CO-
CTOHT B TOM, uTOGbl ONpeneHTb, AOJXKHO JIH HOBOe
He3aBHCHMOE TOCYJapCTBO HEeCTH IOPHAHYECKYIO
OTBETCTBEHHOCTb MO 3TOMY AOJTY, H YK TOJIBKO MO-
TOM pelllaTb, CNOCOGHO JIH OHO 3TO clejaTh B QH-
HAHCOBOM OTHOLIeHHH. TeM He MeHee 06a 5TH BO-
npoca HYXHO paccMaTpHBaTb BO B3aHMOCBA3H, IS
TOro yro6bl HMETb BO3MOMKHOCTb BBIHECTH NDAaKTH-
yecKHe H CnpaBefJ/IHBble pellleHHS B OTHOLUEHHH CH-
TyalHl, B KOTOPbIX <«Npo¢HIaKTHKa Jyullle, 4YeMm
JeueHHe». Bo3HHKaeT BONpoc O LEJH 3aKpenJeHHs
B HOpMe TOro, YTO HEKOTOpble JOJIH MOTYT Mepexo-
AHTb K HOBOMY He3aBHCHMOMY TOCYLapCTBY, eCJH
3apaHee OYEBHIHO, YTO €ro 5KOHOMHUYECKHe H (H-
HaHCOBble mpo6JeMbl BecbMa 3aTPYAHSIOT BHIMIATY

345 United Nations, Reports of International Arbitral
Awards, vol. XI  (u3nanme Opranusaunn OGbeguHeHHbIX
Haunii, B nponaxe nox Ne 61.V.4), p. 421.

348 [bid., p. 443.

347 CMm. Rousseau, Droit international public (op. cit.),
pp. 442—447, 464—466, and Feilchenfeld, op. cit., pp. 458—
461, 852—856.

348 G, Jeze, «Les défaillances d’Etat», Recueil des cours..,
1935-111 (Paris, Sirey, 1936), vol. 63, p. 392.

sTHX poaros 349 [lpaBna, KocBeHHOe OpH3HAHHE B
[IPOEKTe CTaTbH INPHHIHIA «(PHHAHCOBBIX BO3MOXK-
HOCTeli» moTpe6yeT HCIOJb30BAHHSI HECKOJNBKO MpO-
CTPaHHOH GOPMYJHPOBKH H MOXeT OCTaBHTbL Ja-
3efiKy aas1 3joynotpe6Jenuii. C npyroft cTOpOHBI,
HTHODHpPOBATb pa3yMHble TNpelesbl, 3a KOTOPBIMH
BLINOJIHEHHe 06513aTeJLCTB MO A0JraM MOXET OKa-
3aTbCs naryGHbIM 1Js1 JOJXKHHKA H Ge3pe3yJsbTart-
HbIM [J151 cCaMOoro Kpeautopa, Oblio 6Bl Hepa3yMHO
H HepeaJHCTHUHO.

59) TlpuBenenHble Bbiwie O6LIHE COOGpaXKEHHsI OT-
HOCHTEJNIbHO MMJIaTeXecrnocoOHOCTH IOJXKHBI  pac-
CMaTPUBaTbCA B CBA3H C COOBITHSIMH, MPOHCXOMSI-
IIHMH B COBpeMeHHBIX MeXAYHApPOIHbIX OTHOLIEHHAX
B CBeTe NPHHIHMA HEOTbEMJEMOro CyBepeHHTeTa
KaXKJoro Hapoja HajJ ero ecrecTBeHHLIMH Gorart-
CTBAMH H pecypcaMH, T. €. NPHHUHMNA, KOTOPHIH
SIBJISIETCSL OCHOBHBIM 3JI€MEeHTOM NpaBa HapoAOB Ha
camoonpeneneHse 35°, Kak mnokasbiBaeT MNpaKTHKa
Opranusauun O6benunennsix Hauui, 3Tor npuHuuDn
HMeeT cyllecTBeHHOe 3HayeHHe B KOHTeKcTe (HHaH-
COBBIX BO3MOXHOCTEH HOBBIX He3aBHCHMBIX TOCY-
JAapCTB HacJel0oBaTb TrocydapCTBeHHble AOATH To-
CyAapcTBa-npealIeCTBeHHHKA, KOTOpble MOryT GbiTh
CBfI3aHbl C TaKHMH pecypcaMH (Hampumep, 3TH
pecypcel MOTYT CJAYXHTb 3aJOroM HoJ obecrneueHHe
poara). TakuM o6pasom, B COBPEMEHHBIX YCJIOBHSAX
TPaAHLHOHHBIA BOIPOC «MJ1ATE€XKEeCIOCOGHOCTH» AOJI-
XeH paccMaTpHBATbCcsl C  Y4YeTOM (haKTHUYECKOro
(DHHAHCOBOrC MOJIOXKEHHS HOBBIX HE3aBHCHMBIX T[O-
CydapcTB, a TaKXKe MOoCc/eACTBHH BHICLIEro Mpasa
HapoAOB Ha caMOONpejesieHHEe H MPHHLHNIA HEOTb-
eMJIEMOT0 CyBepeHHTeTa KaXXIOro Hapoja Haj ero
eCTeCTBeHHbIMH 6OraTcTBaMH H PecypcamH.

60) ITbirasicb. BHIpa6oTaTth OCHOBHYIO HOpMY, TMpH-
MEHHMYI K MNpaBONpeeMCTBY HOBLIX He3aBHCHMBIX
rocyAapcTB B OTHOIIEHHH IOCYAApCTBEHHBIX AOJITOB
rocylapcrBa-npeawecrseHHika, Komuccus pykosoa-
cTBOBaJjach cratbedl 55 YcraBa Opranusauun OGne-
AHHeHHbIX Hauwmii:

C uennlo co3maHHA ycnoBHH cTabHABHOCTH W 6Jaaromno-
Jy4Hs, HeOGXONHMBIX NJsi MHDHBIX H APYXKeCTBEHHBIX OTHO-
weHHA MexX1y HaAUHAMH, OCHOBAHHLIX Ha yBAXXeHHH IPHH-
LHIa paBHONPaBHA H caMoonpejeseHHs Hapoaos, Opranusa-
una O6beauneHHbnix Hauuit comefictByert:

a) MNOBBLILIEHHIO YPOBHS »XH3HH, NMOJHOH 3aHATOCTH Hace-
JIeHHS! H YCJOBHAM 3KOHOMHYECKOro H COLHaJbLbHOro mporpec-
ca H pa3BHUTHA;

b) paspemeHHi0 MeXAyHapoAHbIX TMpoGieMm B 06JacTH
IKOHOMHUYECKOH, COLHANbHOM, 3APaBOOXpaHEeHHS H MOAOGHHIX
npo6ieM; MeXAYHapOAHOMY COTpyAHHuecTBY B objacTH
KyJbTypel H 00pa3soBaHHs;

349 «B cBfI3H C BOCCTAHOB/JEHHEM DHAOM HOBBIX TOCYy-
AapcTB CBOefi 3KOHOMHKM BO3HHKJIH BOMNPOCH COXPaHeHHH
(HHAHCOBHX M 3KOHOMHYECKHX COTJIall€HHH, 3aKJMIOYeHHBIX
NPEXHHMH KOJIOHHA/IbHBIMH Jep:KaBaMH HJAH HMX TEPPHTOPH-
anbHbIMH afAMHHHCTpauHaMu» (ILA, op. cit., p. 102).

350 CuM. nyHKTH 25—28 kOMMeHTapHsA K cTaTbe 11, Bollle.
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CraGHAbHOCTbL H YNOPSIAOUEHHOCTb OTHOLIEHHH MeX-
Iy TOCylapcTBaMH, KOTOpble HEOGXOLHMBI JJISI MHD-
HbIX H APYXKECKHX OTHOLIEHHH, HeNb3sl OTAEJATH OT
NPUHIHUIOB DPABHONPAaBHS H CaMOONpEREJEHHA Ha-
podOB, a TaKkXKe OT OOIUHX YCHJHH COBPEMEHHOrO
MeXAYHapOAHOro cooblecTsa Mo CO3LaHHIO YCJO-
BHH 3KOHOMHUECKOTO H COLHAaJbHOTNO Mporpecca H
ofecrneyeHU0 pelleHHH MeXAYHapOIHbIX 3KOHOMH-
yeckux npobaem. IlpakTHka rocynapcTs H TPYAbl
IOPUCTOB HE AAIOT SICHBIX H MOCJELOBATEJbHBIX OT-
BETOB Ha BONPOCHI O CyAbOe roCyRapCTBEHHBLIX J0J-
roB ObBUIMX AepikaB-merponoauii. Tak, KomHccus
CO3HaeT, UTO COCTaBJeHHe HOPM, peryJHpYOLIHX
3TOT BOMNpPOC, Heu3bGexXkHO TpebGyeT NMPOrpecCHBHOrO
pa3BHTHs mnpaBa. B mnpakTHKe rocyaapcTB BCTpe-
4aloTCAl MPOTHBOpPEYHBLIE NMPHHLMIBL, pelleHHs, Oc-
HOBaHHbIE Ha KOMIIPOMHCCAaX 6€3 SIBHOrO MpPH3HAHHSA
KaKHX-JHGO NPHHUHIOB, H Cepbe3Hble PacXOXKAeHHS
BO MHEHHSIX, KOTOpbl€ MpPOAOJKAIOT CKA3bIBATLCS B
TeYeHHe MHOTHX JIeT TOcJe TOMLITKH YperyJaHpo-
BaThb MpaBompeeMcTBO rocyaapcrs. Tem He MeHee
CNpaBe/LIMBO U TO, YTO BO MHOTHX CJy4asix rocyaap-
CTBEHHble  JIOJATH  TOCYAApCTB-TNpellIecCTBEHHHKOB
(MeTpomnosuH) He MEPEXOJHJIH K HOBOMY HE3aBHCH-
MOMY rocynapctBy. KoMHCCHSI He MOXKeET He NPH3HATD
onpejeJeHHble peaNbHOCTH COBpPEMEHHOH Mexay-
HapOJHOH XH3HH, B YACTHOCTH TSXKeJoe NOJIroBoe
6pems, oTpaxalwlueecss Ha QUHAHCOBOM IM0JOXKEHHH
MHOTHX HOBBIX He3aBHCHMBIX rocynapcts. OHa TakkKe
He MOXeT NPH COCTaBJEHHH MPaBOBLIX HOPM, pery-
JIHDYIOIIMX NPaBONPEEMCTBO B OTHOLIEHHH rocyaap-
CTBEHHBIX JOJIOB B KOHTEKCTE JEKOJOHH3alluH,
HTHOPHPOBATh INpaBOBble MOCJEICTBHSI OCHOBOIO-
Jarapoliero npaBa HapOAOB Ha CaMoOOINpeleseHHe
H [PHHIHIA HEOTHEMJIEMOro CyBepeHHTeTa KaXKIoro
HapoJa HajJ ero ecreCTBeHHbIMH O6OraTtCcTBaMH H
pecypcaMH. KomuccHs paccMoTpena BO3MOXKHOCTB
TakoH (OPMYJHPOBKH OCHOBHOH HOpMbl, KOTOpas
6Bl fonyckaJa nepexojl JOJroB B TeX cJydyasix, KOraa
3aBHCHMasl TEPPUTOPHS [eHCTBUTEJbHO MOJYyUHJa
OT HUX ncib3y. Ho, kak ykasbiBaercss Bbiuie 35!
3TOT KPHTEPHH, B3ATHIH caM mo cebe, Mo-BHAHMOMY,
TPYAHO NMPUMEHHM Ha MNPAKTHKe H He oGecrneyHBaeT
cTabHiabHOrO B nyxe N00pofi BoNH pa3pelleHHs BO3-
HHKalowmux npobneM. He caepyer 3a6uiBath, uTO
paccMaTpHBaeMbli  BONMPOC — NMpPaBONpPEEeMCTBO  HO-
BOr0 HE3aBHCHMOro rocyJapcTBa B OTHOIIEHHH [O-
CyJapCcTBEHHLIX JOJrOB  JeprKaBbI-METPONOJHH —
BO3HHKaeT NOJHOCTbIO B KOHTEKCTE AEKOJOHH3ALHH,
rie MNPHBHOCATCA OcOOble H YHHKaJbHble coo6pa-
JKEHHSI, OTCYTCTBYIOLHE MNMPH IPYrHX THNAaX NpaBo-
npeemctBa rocynapcrs. IlocienHee cooGpaKeHune
TakKXe Ipeanonaraer Heo6XOAMMOCTb H3beratb
TaKHX OOIIHX BbIpa*KeHHH, KaK «CHpaBeasuBasi J0-
Jsl», KOTOpoe OblJIO YMEeCTHLIM IIpH JpYCMX THIAax
npaBoNpeeMcTBa, HO KOTOPOE MOMKET BHI3BATh CePb-
e3Hble Apo6JjeMbl TOJKOBAaHHA H BO3MOXHOCTb
3joynotpebjeHnii B KOHTEKCTe J1€KOJOHH3ALHH.

61) B cBere Bcex BhlIIENPHBEJEHHBLIX COOGPaXKEHHIA
KoMHuccHsi mocTaHoBH/Ia MNpPHHSITb B KauecTBe OC-

351 CwM. nyHKTHt 55 ¥ 56 3TOro KOMMeHTapHs.

HOBHOH HODMB! — HODMY O Hemepexoje Trocyaap-
CTBEHHOrO JOJra TrocynapcTBa-NMpeAllecTBEHHHKA
K rocynapcTBY-NIp€EMHHKY. JTa HOPMa COREPIKHTCHA
8 nepsoll wactu nynkra 1 cratbn 20, Koropas raa-
CHT: «...HHKaKOH rocynapcTBeHHBI A0Jr rocynap-
CTBa-NpeAlIeCTBEHHHKA He TMepeXOAHT K HOBOMY
HEe3aBHCHMOMY rocynapctBy...». Takum ofpa3sowm,
NpeJyCMOTPEB OCHOBHYIO HOPMY O Hemepexoje AoJ-
roB, Komuccusi, onHako, He noxeJjaja HCKJOUHTD
Ba’KHYIO BO3MOXXHOCTb COTJIAIIEHHS] O MPaBOIpeeM-
CTBE B OTHOILIEHHH TOCYAApCTBEHHbIX IOJrOB, Haf-
JexamHuM o6pasoM H CBOOGOLHO 3aKJUYEHHOTo
MEX]JYy [OCYAapCTBOM-NpeJUIeCTBEHHHKOM H Trocy-
AapcTBOM-NIpeeMHHKOM. Komuccust nosHocTbiO CO-
3HAeT, YTO HOBble He3aBHCHMble TOCYZApCTBa YacTo
HYXKJAlOTCA B KAaNHTaJOBJOXKEHUAX H 4TO He cJe-
nyeT (OpMYJHPOBAaTb HOPMBI, KOTOpble MOCYT mpe-
NATCTBOBATb TOCYAApcTBAM HJH MeXAyHapORHBIM
(OHHAHCOBLIM OpraHH3alHsAM MpefOCTaBJATbL HM
Heo6xoaumylo mnoMoiub. [losTomy 6ropas uacre
nynukra 1 cratbd 20 chopMmyiupoBaHa B Lyxe ApY-
THX TIOJIOXKEHHHA MPOEKTa, KOTOpble MOOLLPSIIOT Tocy-
NapcTBO-NpEeALIECTBEHHHKA H TOCYAAapCTBO-NpeeM-
HHKa peryJHpoBaTb BONpPOC O MepeXofe rocyaap-
CTBEHHBIX OOJrOB MOCPEACTBOM COIJIALIEHHS] MEXKIy
HUMH. PasyMeeTcs, Heo6XOZHMO MNMOIYEPKHYTb, UTO
TaKHe corjalleHHsl JOKHBL ObITh 3aKJIIOUeHB! Haf-
JexauuM o6pa3oM Ha OCHOBe CBOOOJHOro BoOJle-
H3DbsIBNIEHHA 06€HX cTopoH. C TeM 4TOGHI 320CTPHTD
BHHMaHHe Ha 3TOM coOOGpa*KeHWH, BTOpasl uacThb
nydkra | cocraBieHa TakuM o6pa3om, 4TOOLI H3JIO-
JKHTb HeoGXOJHUMLIE YCJOBHSI, HA KOTOPBIX HOJI2KHO
3aKJI04aThCsl Takoe corjauieHde. Bo-nepBhix, rocy-
JapcTBEHHBIH ROJT rocyAapcTBa-npelleCTBEHHHKA
NoJKeH ObIThb CBAI3aH <«C €ro AEsiITEJbHOCTBIO Ha
TEPPUTOPHH,  3aTparuBaeMoil  NPaBONPeEEeMCTBOM
rocyaapcTsy. JTa (OPMYJHPOBKA B LEJOM CJeayeT
(opMy/nHpOBKe [DYrHX, YXe MpPUHATBIX CTaTedl o
NpaBoONpeeMcTBE B  OTHOLIEHHH TOCYAapCTBEHHOH
co6¢cTBeHHOCTH {CM., B uYacTHOcTH, cTtatbu 10, 11,
13 u 14). Ee uenan siBHO 3akaioyaercsi B TOM, UTOGHI
HCKJIIOUHTL JOJATH TroCylapcTBa-npelllleCTBEHHHKA,
He HMeloliHe a6COMIOTHO HHKAKOrO OTHOILEHHS K A€~
TeJIbHOCTH JepKaBbl-MeTPOIOJHH HAa COOTBETCTBYIO-
el 3aBHCHMOHA TeppHTOpHH. BO-BTOpHIX, 3TOT A0JT
rocyfapcTBa-npelleCTBeHHHKA, BO3HHKILHA B CBSA3H
€ €ro [esiTeJIbHOCTBIO HA COOTBETCTBYIOLIEH TEpPPHTO-
PHH, JOJXKeH ObITb CBSI3aH C KHMYIUECTBOM, IPaBaMu
H HHTepecaMH, KOTOpLle MepexofsiT K 3TOMy HOBOMY
He3aBHCHMOMY rocyjaapctBys. Ecaum rocynapcTtso-
NpeeMHHK Hac/JeqyeT onpefejeHHOe HMYIUEeCTBO,
npaBa H HHTepechl rocyjapcrBa-npefllleCTBeHHHKA,
KakK 3TO NpefycMOTpeHo B cTathe 11, TO coBepuieHHO
€CTEeCTBEHHO, UTO COIJIallleHHe O NpaBOoNpeeMCTBE B
OTHOLIEHHH rOCyNapCTBEHHBIX NOJCOB AOJXKHO YUH-
ThIBaTb COOTBETCTBYIOLHE 00513aTe]bCTBA, KOTOpble
MOTYT CONPOBOXKJAThb TaKoe HMYILECTBO, NpaBa H
uHTepechl. TakHM o06pa3oM, B 3TOM OTHOIIEHHH
cratbd 11 u 20 TecHO cBsi3aHbl Mexay co60il. XoTs
KpHTepHH «(}aKTHUECKOH NO/b3bl» B LEJIOM HCNOJb-
30BaH He OblJ, MOXKHO OOHAPYXKHTb, YTO 3/1eChb GblIH
C TOJB30H OTpaKeHbl HEKOTOphle 3JIeMEeHTBhl 3TOro
KPHTepHsi: nepexof, A0JTOB MOXET OHTb yperyJjaupo-
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BaH MyTeM COIJIALIGHHSI C YYeTOM MNepexojia BHIroj
(MMyllecTBa, NMpaB M HHTEPECOB), C KOTODBIMH CBfl-
3aHbl 3TH AOJTH.

62) XoTs CTOPOHHI B COrVallleHHH, NPeAyCMOTPEHHOM
B NMyHKTe 1, MOT'YyT CBOGOAHO COIMIaCOBHIBaTb IOJIO-
JKEHHs, nojJexalllie BK/IIOUeHHIO B 3TO COIVIallleHHe,
KoMuccus cowra Heo6XOAHMBIM — NPEAYCMOTPETb
rapaHTHHHYIO OrOBOPKY C TOH LleJblo, YTOGHI TakHe
MOJIOKEHHS] He HTHOPHPOBAaJH (HHAHCOBLIX BO3-
MOMKHOCTEH HOBOIO HE3aBHCHMOTO TOCylapcTBa B
IJiaHe HacJeNOBaHHs JAOJrOB TrocCylapcTBa-npen-
IIECTBEHHHKA, a TaKXe He HapywaJjad MNPHHIHI
HEOTBHEMJIEMOrO CYBEpPEHHTeTa KaXKJAoro Hapojaa
HaJ ero ecTeCTBEHHBIMH GOTaTCTBAMH M pecypcamH.
BxaoueHHasi B nyKKT 2 rapaHTHHHAas OroBOPKAa 0OCO-
6eHHO Heo6XOAHMA B CJyvae COIVIAUIeHHs, YNoMs-
HYTOrO B NYHKT€ |, TO ecTb COIValIeHHsA, 3aKJI0-
yaeMoro Mexay OblBlIeH nep)XaBOH-MeTpOnoJHed H
OfAHOH H3 ee OBbIBIIHX 3aBHUCHMBIX TEPPHTOpHA.
IlyHKT 2 mpH3BaH elle pa3 MNOAUYEPKHYTb, UTO CO-
rJaaiieHdHe [OJKHO 3aKJAuaTbCsl JBYMS CTOPOHAMH
Ha paBHorNpaBHOH ocHoBe. TakuM o6pa3oM, corJa-
IIEHHS, KOTOPblE HMEIOT CBOEH LeJIbI0 CO3AaTh «0CO-
6bie» HIH «IpedepeHLHalbHble» CBA3H MEXIYy Tro-
CYNapCTBOM-NPEALIECTBEHHHKOM H TOCYlapCTBOM:-
1IpeeMHHKOM (4acTO HMeHyeMble «COIVIaLIeHHA O ne-
pexoje») H KOTOpbIE, IO CYTH AeJ1a, HaBA3LIBAOT HO-
BOMY HE€3aBHCHMOMY TOCYlapcTBY YCJOBHS, nary6-
HblE /I ero 3KOHOMHKH, He MOTYT paccMaTpPHBATbCsA
B KauecTBe COrJalIeHHH, TNPEeAyCMOTPEHHLIX B
nyHkTe 1. B nanHOH cTaThe npeanoJaraercs H MyHKT
2 mnpu3BaH TNOAKPENHTb 3TO MPeAro/OXKeHHe,—
YTO MEPEroBOPbl O 3aK/JIIOYEHHH 3THX COlVIalleHHH
JOJKHBl [IPOBOJHMTBLCA MPH TOJHOM  YBaXXeHHH
MPUHLHKIOB MOJHTHYECKOTO CaMOOMNpeJeJeHHs H
3KOHOMHUECKOH He3aBHCHMOCTH. ITO — KOHKpeTHas
CCHIJIKA Ha NPUHIHUN HEOT'HEMJEMOrO CyBEDEHHTEeTa
Ka)XJloro Hapoja Haj ero ecTecTBeHHLHIMH 6orar-
CTBAMH H pecypcaMH H Ha OCHOBbI 3KOHOMHUECKOTO
6narococroanus (fundamental economic equili-
bria) 352 HoBoOro He3aBHCHMOrO rocyaapcrsa. Mox-
HO OTMETHTb, UTO 6bLIO COUTEHO YMECTHBIM HCIOJb-
30BaTh B aHTJIHHCKOM TeKcTe ¢/10BO «should», ¢ tem
4yro6H MOAYEPKHYTb, 4TO, XOTA1 CcBo6OAA CTOPOH
yuacTBOBAaTb B NeperoBopax He YLIEMJSETCs, TEM He
MeHee CYIEeCTBYIOT HEKOTOPhle OCHOBHBIE PYKOBOAf-
1IMe MPHHIHUIHL.

63) Kommuccusi Takxke xorena 6bl HAlOMHHTL ONpe-
AeJleHHble pelIeHHSA, KacalollHecs APYTHX, yXe npH-
HATBIX CTaTell NpoeKTa, KOTOphle HMEIT OTHOLIEHHE
K cratbe 20. TepMHH «HOBOE He3aBHCHMOE TrOCY-
J1apCTBO» YXe oNpeneneH B NyHKTe | e cTaTbH 2
npoekra. Kak # cratbs 11, cratbs 20 oTHOCHTCA K
cayuasiM, B KOTOPHIX HOBO€ He3aBHCHMOe rocyaap-
CTBO 06pasyeTcsl H3 ABYX HJIH HECKONbKHX 3aBHCH-

352 B arofi cBSI3M caeayeT O6paTHTb BHHMaHHe Ha TOT
¢dakt, uto caosBo «disequilibria» comepxurcs B cratbe 60
HoroBopa, yupexnpawoiuiero Esponefickoe coofiiecTso yrias
u craan (United Nations, Treaty Series. vol. 261, p. 191),
H B nyHkre g cratby 3 JloroBopa o6 yupexaenuun Esponeii-
CKOTO 3KOHOMHYeCKOro coobuiectsa (ibid., vol. 298, p. 16).

MBIX TeppHTOPHH. AHaJIOrHYHEIM 06pa3oM, HaHHas
CTaTbsl NPHMEHAETCA K CJaydyasM, Korja 3aBHCHMasi
TEPPUTOPHSI CTAHOBHTCHA YacTbl0 TEPPUTOPHH ToO-
cyAapcTBa, HHOTO, 4eM rocyaapcTBO, KOTOpoe OCy-
ILECTBJIAIO OTBETCTBEHHOCTb 32 €€ MeXIYHapoAHble
oTHoweHHs 2°2, HakoHel, c/eayer HalOMHHTb, 4TO B
cratbe |1, Kacaloleiicsa npaBonpeeMcTBa B OTHOLIe-
HHH TOCyNapCTBEHHOH COGCTBEHHOCTH, HET SICHOTO
YTNOMHHAHHA O Cyab6e CO6CTBEHHOCTH, MpHOGpeTeH-
HOH 3aBHCHMON TeppHTOpPHEH OT CBOEro WMeHH H B
NOpsifike OCYIECTBJEHHSI CBOEro COGCTBEHHOro mpa-
Ba J0 MOMEHTa IpaBONpeeMCTBA rocynapcts. AHa-
JIOTHUHLIM o6pa3oM, KoMHccHs He cousla HeoGXOnH-
MbBIM pacCMarTpHBaTb OUEBHIAHBLIA cJayuyal AOJTrOB
rocyaapcTBa-npeilleCTBEHHHKa MO  OTHOLIEHHIO
K 3aBHCHMOH TEepPMTOPHH, KOTOpble MOJJexXaT BO3-
BpaTy HOBOMY He3aBHCHMOMY TOCyAapCTBY IOC/E
MOMEHTA IpaBONpeeMCcTBa TOCYAapCTB.

64) Hekoropbie usneHnl KoMHccHH He CMOMIM mon-
JlepXKaTb TEKCT CTaTbd 22 W BbIpa3WJH B OTHOLIEHHH
ero OroBOpKH H coMHeHHsl. Korma B 1977 ropy Ha
cBOell fBaALaTb AeBsATOH ceccHu KoMHccHs npHHAAa
3TOT TEKCT B NPEIBAapHTEJbHOM MNOpPSAAKe, OAHH UJjeH
BBICKa3aJl OrOBOPKH TaKXe H K HEKOTODHIM IMYHKTam
KOMMEHTapHs K 3Tol craTbe 354, Dror unex Toraa
TaKXKe NPeJJOXKHJ aJbTepHaTHBHBIH TeKCT 355, ko-
TOPHI B ONDEAENEHHOH CTeNneHH Obl1 NOLLEPXKAaH
pAAOM uJEHOB. BbIO BBIpaXeHO MHEHHe, YTO B
[PHHLUHNE [PEANOUYTHTE/IbHEe JONYCTHTb BO3MOXK-
HOCTb TOr0, uTOOBl JOJT TOCyLapCTBa-NpeNecT-
BEHHUKA MOT MepeHTH K TOCYyAapCTBY-NPEEMHHUKY

353 CuM. Bbllle, NYHKT 5 BBOJHOro KOMMEHTapHs K pas-
nengf 2 yactu IL

354 Ykasauuufi unedn KoMHccHHM BO3paxas NPOTHB BKJIO-
yeHHs nyHKTOB 39—50 KomMeHTapua 1977 (cM. NVHKTH
39—48 3TOro KOMMEHTapHf), B YaCTHOCTH Ha TOM OCHOBa-
HHH, YTO OHH, MO €ero MHEHHIO, COJNepXaT 3KOHOMHUEeCKHe
BHIBOAK H aHA/HM3H, KOTOpble He BXOAAT B cdepy KoMmneTeH-
uuH KoMHCCHH, a TaKXe, YTO 3TH BbIBOAH H aHAJH3bl B He-
KOTOPHIX OTHOUIEHHSIX SBJASIOTCA CINOPHBIMH. IDTOT WJjeH
KoMuccHH TakXe CYHMTal BaMXHbIM OTMETHTb, YTO psj ro-
CyAapcTB He COMJIaCHJAMCh ¢ HEKOTOPbIMH MoJOXeHHsiMH Xap-
THH 3KOHOMHYECKHX npaB H o06sf3aHHOCTeR rocynapcTB H
Ieknapauun 06 YCTaHOBJEHHH HOBOI'O MeXAYHapOIHOro
3KOHOMHUYECKOro MOpsiAKa, NPOUHTHPOBAHHHIMH B NYHKTaX
26 u 27 KOMMeHTapusi K cratbe [l, cCBLIKA HA KOTOpHE B
cBA3H co crartbell 20 comepxutca B cHocke 350.

385 3ot Tekct (A/ CN.4/L257/Rev.l) raacHr:

«Crarba 22. Hossie He3dasucumsie cocydapcrea

l. Hukaxo#i poar, corsacoBaunblfi rocylapcTBOM-npen-
UIecTBeHHHKOM OT HMEHH HJH B NOJb3y TePPHTOPHH, KOTO-
pas crana HOBHM He3aBHCHMbIM TOCYAapCTBOM, He Ile-
pexoAHT K HOBOMY HE3aBHCHMOMY TrOCYAapcTBy, 3a
HCKJIOYEHHeM cJlyyasl, KOrAa B3TOT AOJr OTHOCHTCS K
COGCTBEHHOCTH, NpaBaM H HHTepecaM, MO OTHOLICHHIO
K KOTOPHIM HOBOE He3aBHCHMOe TrOoCyAapcTBO fBJSETCH
nojyyarteseM, H KOrja nepexoi J[0Jara OCYLLEeCTBJASETCS
B CNpaBeNHBOA JQJe, COOTBETCTBYIOLLEfi BHITOAE, KOTOPYIO
HOBO€ He3aBHCHMOe ToCyNapcTBO MOJYYHJAO HJAH MOJyyaer
OT YKa3aHHHX COOGCTBEHHOCTH, NMpaB H HHTEPECOB.

2. Jlio6oe coraaueHye, 3aK/MiOYEHHOE MeXAy Npel-
IIeCTBEHHHKOM H HOBBIM HE3aBHCHMbIM TOCYJapCTBOM B
OCylleCcTBJeHHe NPHHLUHKNIOB, COAEPKALIUXCH B Npefbiy-
eM NYHKTe, NOJUKHO HEOOXOAHMEIM 06pa3soM YUHTHBATb
MOCTOSIHHRIA CYBepeHHTET HOBOr0 He3aBHCHMOro rocy-
AapcTBa Hajl ero NpHpPOAHBIMH GOraTcTBAMH H pecypcaMH
B COOTBETCTBHH C MEXAYHaPOAHHIM TPaBOMY.
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KaKHM-JIH60 HHBIM 06pa3oM, HeXKeJH MO COTJALIeHHIO
MeXAYy 3THMH IBYMsl TOCYydapCTBaMH, Jaxe €C/JH B
NpakTHKe rocyiapcTB OObLIYHO TaKOH Mepexoj OcCy-
ILECTBJSIETCS HAa OCHOBe coryauleHHsi. Takoit mepe-
X0l Ha HHOH OCHOBE, YeM COIJIalleHHe, NO-TPeXHEMY
6yZeT CHJIBHO OrpaHHYeH MpPaKTHYECKH TeMH Xe
paMKaMH, YTO H B DNYHKTe | NMPHHATOro TeKcTa, Ka-
calollerocst YCJOBHH 3aK/IIOUEHHs COTJVIALUEHHs, H Ha
caMoM Jene GyleT COAeliCTBOBATh 3aKJIOUEHHIO CO-
rJameHdsl Mexay rocyAapcTBOM-NpeALIecTBEHHHKOM
H rocyiapcTBOM-NpeeMHHKOM. B Bompoce o nocrosiH-
HOM CyBepeHHTeTe HaJl MNPHPOAHBIMH pecypcaMu
npennouteHHe OBUIO OTAAHO HCNOJB30BAHHID Tep-
MHHOJIOTHH MexayHaponHoro mnakra o6 3KOHOMH-
YeCKHX, COLHANbHEIX H KYJbTYPHHIX NMpaBax U Mex-
JYHapOJHOTO MaKTa O FPa)XAaHCKHX H MOJHTHUECKHX
npaBax %56, BrIo TaKXe BHIpa){€HO MHeEHHe, UYTO
TEKCT CTaTbH 22 B NPHHATOH (hOPMYJHDOBKE MOXKET
OKa3hBaTh CAEPXKHBAWOLEe BO3LEHCTBHE HA roCy-
JlapcTBa, MNpelocTaBAsAIIHe 3afiMBl OCTaBLIHMCS
KOJIOHHAJIbHLIM TeppHTOpHAM. CorsacHO Apyromy
MHEHHI0, BLIDAXXEHHOMY Ha JBaillaTh IEBSITOH CeC-
CHH, B cTarbe 22 CJel0BaJO H3JO0XHTb DS NMpaBo-
BbLIX HOPM: OCHOBHOH MNpDHHLUHI HeNnepexoiHMOCTH
FOCYAApCTBEHHLIX  AOJArOB  TOCYHapcTBa-npejiie-
CTBEHHHKa K HOBOMY HE€3aBHCHMOMY TrOCYIapCTBY
H OCHOBAHHOE Ha paBHONPABHH HCKJIOYEHHE H3 3TO-
ro NpHHUHNA, NycTh Jaxe orpaHHueHHoe. Toraa
NOJIOXKEHHSI HAcTOdLIero myHkra 2 OyAyT mnpeny-
CMaTpHBaTh MpoOLENyPHl, KOTOpble AOJKHBI MpHMe-
HSITbCS B CJydyae 3aTPyJAHEHHH, TO eCTb COrJlalieHHs.
CorsiacHo 3TOlt TOUKe 3peHHsl, OCHOBHbEIE HEIOCTATKH
CTaTbH 3aKJK0YaloTcsl B TOM, UTO OHA He JOMyCKaeT
HH MaJjleHlIero HCK/IIOYEHHS] M3 OCHOBHOH HODMBI H
4TO OHAa CMelUMBAeT MNPHHUHNHAJbLHLIE BOMNPOCH C
BOMpPOCAMH, KacalolHUMHCs YperyJIHPOBaHHs COPOB,
OTBOAA MOCJAEJHHM OCHOBHOE MECTO.

Cmambs 21. O6sedunenne 20cyoapcmes

1. Koraa aBa HJH HECKOJBKO rocyaapcrs o0mbe-
JHHAOTCA H o6pa3yloT TakHM o6pa3om OaHO rocy-
J1apcTBO-NpPEeeMHHK, TrOCYAapCTBEHHbIE AOJTH TOCy-
JapcTe-npeilieCTBEHHHKOB MNepexXoAaT K Trocyaap-
CTBY-NPEEMHHKY.

2. be3 ymep6a uas monoxeHuid myHkra 1 rocy-
JapCTBO-NPEEMHHK MOXKET B COOTBETCTBHH CO CBOHM
BHYTPEHHMM NPAaBOM OTHECTH COBOKYMHOCTbL HAH JA0-
6yil0 uyacThb rocyaapcTBEHHBIX J0JArOB TOCYAApCTB-
npealIecCTBEHHHKOB CBOHM COCTaBHLIM 4YacTsM.

Kommenrapuii

1) Cratbss 21, kacawoluasics mnepexoja rocynap-
CTBEHHLIX JOJArOB B cJaydyae OODBEeAHHEHHS Trocy-
napcrs, coorBercTByeT craTthe 12 uactu II, Kacaio-
1efCsl IpaBONpPeeMCTBa B OTHOLIEHHH rocy1apCcTBeH-
Holl coGcTBeHHOCTH. I1o3TOMY ecTb HEO6XOAHMOCTH
ellle pa3 KOHKPETHO YKa3arb, YTO HMEHHO OXBAaThl-
BaeT 3TOT THN mpaBomnpeeMcTBa 357,

356 Pezomouns 2200A (XXI) TenepanbHoit Accambien,
PHJIOXKeHHe.
357 Cm. nyskTol 1 ¥ 2 KOMMeHTapus K crartbe 12, Bhie.

2) Korzma nBa HJIH HeCKOJNBKO rocyaapcTB OGbea-
HAIOTCS H TeM caMbiM 06pasyioT OLHO rocyaapcTBO-
IIPEEMHHK, JIOTHYHO TMPENNOJOXKHTb, YTO 3TO IIO-
c/leflHee TOCyNapcTBO HacJaefyeT HOJT MNpeXHHX
rocyiapcTB, TaK K€ KaK OHO HacJelyeT HX Co06-
cTBeHHOCTb. Res tramsit cum suo onere, nyukr 1
H3/1araeT 3Ty OCHOBHYK HOpMYy. DTa Hopma SBJS-
ercs ofulenpuHsitolt B JokrpuHe. OnHH aBrop, Ha-
npHMep, MHLIET, YTO «KOr'Aa TOCyAapcTBa OGbedH-
HSAIOTCA B LeJsiX 06pa3oBaHHst HOBOTO rOCYAapCTBa,
TO OTBETCTBEHHOCTb 33 HX JOJTH NEPEXOAHT K 3TOMY
rocynapctBys» 358,

3) B npakruke rocynapcTs, nmo-BHAMMOMY, HACUH-
THIBAeTCS JIHIIb HECKOJBKO CJyuaeB, KOTAa NepPexof
rocyapCTBEHHOro JoJra mnocje oGbeAHHEHHSI COCy-
JapCTB PEryJaHpoBalics Ha amexdyHapoOHOM YPOBHE;
BONPOCEH], KacalollHecss TOoCyAapCTBEHHLIX JOJITOB,
KaK NPaBWIO, ONPEeAeIsIHCh BO BHYTPEHHUX 3aKO-
Hax rocynapctB. ONHHM H3 NPHMEPOB MeXKIyHa-
POLHOrO YperyJHpoBaHHs sBJsieTCs OObegHHEeHHe
Beabrun v HupaepnanaoB Ha ocHOBaHHH AKra oOT
21 wuioas 1814 rona 25%, Crates | Axra raacuaa:

3170 o6belHHEeHHe AOJXKHO GbITb TEeCHBIM H NMOJIHBIM, C TeM
uyTO6H STH JBe CTPaHbl FABJAJHCb €JHHbBIM TOCYAapCTBOM,
ynpaBJsieMblM Ha OCHOBAHHH YyXe MNpHHATOM B [oanaHnHu
KoHcTuTyunt, koropas OyleT H3MeHeHa B cHJay oOLIero
corJialleHHsi B 3aBHCHMOCTH OT HOBHX OGCTOSITEJbCTB.

BBuny «TecHoro H moOJIHOro» Xxapakrtepa AOCTHCHY-
TOTO TakHM o6pa3oM oO0beiHHeHHA B craTbe VI
AKTa CcOIepXKHTCS BIOJIHE eCTeCTBEHHBI BHIBOL O
TOM, YTO:

[TockoAbKY HaJOLH, @ TaKXe NOCTYMJIEHHA OOJKHb GbiTb
OOUIHMH, HAOJrH, clejaHHble 10 MOMeHTa O0belHHEHHA, ¢
ONHOH CTOPOHH, rOJJIaHACKHMH NPOBHHUHAMH H, ¢ ApYyro#t
CTOpPOHH, OefibrufiCKHM¥ NPOBHHIMAMH, NEpexXoAAT K [ene-
pasibHOMY Ka3HauefictBy Huaepnanpos.

Akt ot 21 mioast 1814 rona 6bu1 BNOCAEACTBHH MpPH-
JoxeH K TeHepajbHOMy akTy BeHckoro Korpec-
ca 369 u npupenenHas crathbs VI Hcnosabsosanack
B psile ClyyaeB B KaueCcTBe PYKOBOJCTBA MpH Pas-
nene poaroB mexay loanananeil u Benabruei.

4) Btopo#f npHMep, KOTOPbLIM MOXET CJAYXHTb
o6bvennHeHHe Hranuu, sB/iseTcs HECKOJBKO [BY-
CMBICJIEHHBIM, TOCKOJbKY MHEHHSI aBTOPOB pasje-
JSIOTCA MO BONPOCY O MNYTAX MAOCTHXEHHS 3TOro
eauHctBa. OnMH aBTOp JesaeT CJAeAYIOLLHIT BLIBOM!

KoposescTBo Hrannu paccMaTpusanoch B HEKOTOPHX Kpy-
rax kak pacwupensioe CapanHckoe KoposeBCTBO, MOCKOJbKY
KoposnesctBo Hrannu 6blio 06pa3oBaHO NOCPEACTBOM IO-
cjenoBaTelbHHX aHHekcHH Teppuropuit Capaunckum Kopo-

JE€BCTBOM, Jpyrue paccMaTpHBalJH KOPOJIEBCTBO HUranuu
B KayeCTBe€ HOBOro Cyﬁ‘bEKTa npasa, CO3daHHOro InyTeMm
o6beiHHEeHHST Bcex NpeXHHUX HTaNbAHCKHX ToOCylapcTs,

358 Fauchille, op. cit., p. 380.

3% Act signed by the Secretary of State of H.R.H. the
Prince of the Netherlands, in acceptance of the sovereignty
of the Belgian provinces on the agreed bases. The Hague,
21 July 1814 [de Martens, ed., Nouveau Recueil... (op. cit.),
vol. II, p. 38].

360 Jpid., p. 379. Cwm.
pp. 123—124.

takxe Feilchenfeld, op. cit.,
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Bkaouas Capauuckoe KoposeBcTBo, KOTOpoe, TakHM obpa-
30M, MPEKPATHAO CBOE CYylleCTBOBaHHe 381,

KoposnesctBo Hranuu B UeJOM TNPH3HAAO JOJTH
MPEXHUX OTAENbHBIX TOCYyAapcTB H MNPOJOJIKHIO
NPaKTHKY, KoTopas Obla BBe/leHa ellle KOpoJeM
Capnununu. Tak, B BeHckom nporosope ot 3 okTa6psi
1866 ropa 362, ya ocHoBaHHH Kotoporo «Ero Benu-
yecTBO HMnepaTop ABcTpuH [cornacuicsi] Ha npH-
coeauHenne Jlom6apno-Beneunanckoro Koposes-
crBa K KoponesctBy Hranuus (craresa 11I), coaep-
kasnach ctaths VI, KoTopasi riachiaa:

Hranbanckoe npaBHTENbCTBO NPHHHMaeT Ha ce6s OTBETCT-
BeHHOCTb 3a: 1) uacTh Jlom6apro-Beneunanckoro Koposes-
cTBa, KOTOpasi OCTaBajnach B cocTaBe ABCTDHH HA OCHOBAHHH
corjatieHHsi, 3akJwoueHHoro B Munane B 1860 roay Bo
ucnonHenre craten 7 Lliopuxckoro porosopa 383; 2) nponon-
HHTeabHble foarn JloM6apao-Beneuunanckoro KoposescTsa,
corjacoBaHHble B nepHoa ¢ 4 Hious 1859 roma no saxmoue-
HHSl HacTosAINero Aorosopa; 3) cyMMy B pasmepe 35 MJH.
aBCTPHACKHX (JIOPHHOB HAJHYHLHIMH B CHET 4YacTH 3afMa
1854 ropa, oTHocsimefica x BenelHnH, 3a CTOMMOCTb HETpaHC-
noprabeJpHbX BOGHHHIX MaTEpHaJoB...

5) MoXHO TakKe YNOMAHYTb HEKOTOpDbIE AOrOBOPHI,
Kacamoliiecss  OoGbeNUHEHHS  IleHTpPaJbHO-aMepH-
KaHCKHX rocynapcts. HekoTopoble rnosnoxxeHus, Ka-
caloliecs: Cynb6bl JIOJrOB, COAepKajlHChb, B 4acT-
HOCTH, B Jorosope or 15 uiona 1897 rona, 3akiio-
yenHoM [I'Batemanofi, [onaypacoMm, Kocra-Pukoi,
Hukaparya u CanbBagopom 354 ¢ nesnblo o6pa3oBa-
uus llenrpanbHoamepukaHckolf Pecny6iaukH, a
takxe B [lakte o LleHTpa/sbHOaAMepHKAHCKOM COMO3€
or 19 anBsaps 1921 ropa 3635, sakmouesHom ['Bate-
majo#, Founypacom, Kocra-Pukoit v CanbBagopom
nocne pacrnaaa LleHTpanbHoaMepHKaHcKoli Pecny6-
Aukd. Xora 3TH JaoroBopnl 6ojlee KOHKpPETHO Kaca-
JHCb pacrnpefeseHHsl A0JroB MeXJAYy COCTaBHbIMH
4yacTAMH COOTBETCTBYIOILHX OOBEJHHEHHBIX Trocy-
J1apCTB, HET COMHEHHsl B TOM, UTO B CBOHX MEXAIY-
HApOJHLIX OTHOLUIEHHAX HOBOEe rOCyAapCTBO B LEJNOM
6pasio Ha celsi OJTH Pa3JHUHBIX FOCy1apCTB-Npel-
wecTBeHHHKOB. B moroBope ot 1897 roaa, coraacHo
KOTOPOMY «eRZHHCTBEHHas LieJb HX COI03a 3aKJjw4da-
eTcsl B COXpPaHeHHH eIHHOro o6pa3oBaHHsI MpPH OCY-
ILIECTBJEHHH MeXIYHapOAHbIX cBs3el» (cratbs I1I),
npeaycMaTtpHBajoch, UTO: ’

JleHeXXHble HJH ApyrHe o06s3aTenbCTBa, KOTOpble YXKe
COrJacoBaHBl HJH MOTYT GOHTb COrJacoBaHH JIOOGLIM H3
rOCyAapcTB, ABJAAITCA NPEAMETOM HHAHBHAYaJbHOH OTBETCT-
BeHHocTH (craTbha XXXVII).

361 D. Anzilotti, Corso di diritto internazionale, 4th ed.
(Padua, CEDAM, 1955), p. 171.

382 de Marténs, ed., Nouveau Recueil général de traités
(Gottingen, Dieterich, 1873), vol. XVIII, pp. 405—406.

363 Tlo LliopuxckoMy aorosopy ot 10 HosaGpsa 1859 roaa,
3akJao4eHHoMy Mexay Ascrtpueit u ®panunest, JlomGapaus
ycrynanacs Ppanund. «Hosoe npasureabcTBo JlomGapauu»
B CHJY cTaTb¥ 7 3TOro A0OroBopa AOJXKHO OLLIO B3ATb Ha
ce6a TpH natmx goara JlomGapro-Beneunanckoro Kopo-
aesctBa (ibid., 1860, vol. XVI, part 11, p. 518).

364 bid. (Leipzig, Dieterich, 1905), 2nd series, vol. XXXII,
. 279.
P 385 League of Nations, Treaty Series, vol. V, p. 9.

B ITakre ot 1921 rona oTMeyasiocs, uto $enepasbHoe
MPaBUTENBCTBO YNPaBJsieT HAalUHOHAJbHBIMH (pHHAH-
CaMH, KOTOpble JOJIKHBI OBITb OTJHUHBIMH OT (H-
HAHCOB TOCYAApCTB-WIEHOB, M YTO TOCYyJdapcTBa-
UJIeHBl <NPOJOJNKAIOT YMPaBAATh CBOUMH TEKYLIHMH
BHYTPEHHHMH W BHEIIHHMH JojaraMH» (ctathsl V,
nyHkt m). B Ilakte pajee mpeaycMaTpuHBaJoCh:

®denepasbHoe NpPaBHUTENbCTBO 06S32HO CJELHTH 3a TeM,
4yTO6H 3TO YyNpaBJieHHe OCYIIECTBJAAJIOCHL A0OPOCOBECTHO H
4TO6GH H3 MOCTYNJEHHH BHJAEJANHCH NpefiHa3HauyeHHble AJA
3TOH LEeaH CpeacTBa.

6) Kak oTMeuajoch BhlLe, yperyJHpoBaHHe BO-
MPOCOB B OTHOLIEHHH TOCYAapCTBEHHBIX JOJIrOB
O6bIYHO OCYLIECTBASIOCh HA OCHOBAHHH BHYTPEHHHX
3aKOHOB rocyaapcTB. TakHe 3aKOHBI 3a4acTyio mnpe-
JyCMaTpPHBAIOT BHYTPEHHee pacnpefeseHHe rocy-
JapCTBEHHOTO A0Jra H, TakKHM 06pa3oM, He HMEIOT
HerocpeJCTBEHHOTO OTHOIUEHHS K HAcTOsILIeH cTaThe.
OJHAaKO MOXHO IPHBECTH Psil NPHMEPOB, MOCKOJIbKY
B HHX MpejnoJiaraercs, YTO rocyiapCTBEHHbIH A0/
rocypapcTBa-npeliecTBeHHHKA NepexoguT K rocy-
JlapCTBY-NPeeMHHKY; B IPOTHBHOM CJjyuae BOIpPOC
O pacrpeiesieHHH J[0Jra MeXAy COCTaBJSIOLIHMH
YacTsIMH He BO3HHKaeT.

7) Yuus ABctpuu u BeHrpuu ocHoBbIBasach rJaB-
HbIM 00pa3oM Ha J[BYX JOKYMEHTax: <« [aBCTPHH-
ckoM]| 3akoHe O BOmpocax, NpeAcTaBJAIOIHNX 061K
HHTepec AJs1 BceX CTpaH ABCTpHICKOH MOHapXHH,
H MeTolax HX pelienHsi» oT 21 nexkabpsa 1867 roaa;
H «[BeHrepckom| 3akoHe Ne 12 o Bonpocax, npen-
CTaBJAKIINX OOLIHH HHTEPEC AJSA CTPaH BEeHrepPCKOH
KOPOHB H JIPYrHX CTPaH, HaXOASILHXCH NOA CyBe-
penutretoM Ero BennuectBa, H MeToaax HX pelleHHs»
ot 12 uionsi 1867 roma 266. B crathe 4 aBcTpHiickoro
3aKOHa TNpeayCMaTpHBAAOCh, YTO

YuacTHe B BumaaTe paHee CylecTBOBaBUIHX rOCyaapCTBeH-
HbIX A0JT0B 6y}.‘LeT onpeaeJsieHo Ha OCHOBaAHHH COrJIalUE€HHSA
MeXAy AByMAa MOJOBHHaMH HMHEPHH.

B cBolo ouepenb, B BeHrepckom 3akoHe Ne 12 1867
rojla roBOPHJIOCH Clenyiollee:

Crares 53. B oTHOweHHH NyGJHYHLIX f0aroB BeHrpHsa B
CHJly CBOero KOHCTHTYUHOHHOrO CcTatyca He MOXeT ObiTh
CTPOro HpHAHYECKH 06si3aHa B3ATb Ha cebGs AOJrH, cOrJja-
COBaHHLIE 6€3 3aKOHHO BLIPAXXEHHOr0 COIJaCHs CTPaHHI.

Craren 54. TeM He MeHee Hacrosillee cob6paHHe yXe 3a-
AIBHJIO, €4TO, MJA TOro uto6bl B Hallefi CTpaHe, a TaKxXe
B Apyrux ctpaHax Ero BenuuectBa 61 Kak MOXHO CKopee
pealbHO mNpHMeHeH MOMJHHHO KOHCTHTYUHOHHHIH pexum,
OHO TOTOBO, PYKOBOACTBYSCh COOGPa)XeHHSIMH CNpaBejJH-
BOCTH H NMOJHTHYECKHMH MOTHBAMH, MPEBBICHTh 06beM CBOHX
3aKOHHBIX 06f3aTeNbCTB H NPHHATbH MephHl, KOTOpHEe OTBe-
4aloT TPe6GOBAHHSM HE3aBHCHMOCTH H KOHCTHTYUHOHHLIX Npas
cTpand, ¢ TeM uro6m gapyrve crpansl Ero BesuuectBa, a
BMecTe ¢ HHMH H BeHrpus, He ObNIM Da3OpeHH TSAKECTLIO
06A3aTeIbCTB, HAKOMHBIIHXCA MpH pexuMe aGCONIOTHOR
BJACTH, € TeMm 4TO6b YCTPaHHTb naryGHbHE NOCAeACTBHSA

-pOKOBOro nepHoaa, KOTOpblﬁ TOJbKO 4YTO 3aBEPIIHJACHS>.

366 F,— R. Dareste and P. Dareste, Les Constitutions
modernes, 3rd ed. (Paris, Challamel, 1910), vol. I, pp. 394
et seq. (aBcTpuiickuil 3akoH) u pp. 403 et seq. (BeHrepckuil
33KOH).
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Crarea 55. BBHAy 3THX coo6pa)KeHHH H HCKJIOYUHTEJbHO
Ha 3TOM OcHoBaHHH BeHrpus rotoBa B3fiTb Ha ce6s yacTb
ny6JHYHbIX AOJATOB H NOCJE NPOBENeHHA NpeABapHTEJbHBIX
neperoBopos 3akJIOUHTh B 3TOH CBA3H COrJAlIEHHE ¢ APYTHMH
ctpanaMu Ero BennuecTBa Kak CBOGOAHHEH Hapoj ¢ IPYyrum
CBOGOJHHIM HapoIOM.

8) B Koucruryuun Maunaiickoit @enepaunu 1957 ro-
nas367 copepxanacb GoJbluass crathd 167, o3a-
rnaBnenHas: «[lpaBa, o6s3aHHOCTH H o06si3aTenb-
CTBa», B KOTOPOH OLUIH H3J0XKeHH CIEAYIOIHE MO-
JIOXKEHHUS:

1} ...Bce npaBa, 06A3aHHOCTH H 006s3aTeNbCTBA

a) Ero BeanuectBa B OTHOWEHHH npaBHTeabcTBa Pejepa-
LHH H

b) npaputenbctBa delepanHH HJIH BCEX BBICOKHX AOJXK-
HOCTHBIX JIML, AeACTBYIOLIHX OT ero HMeHH,
HauuHas co AHS Mepaeka [feHb o6beauHeHHs], cTaHOBATCA
npaBaMH, o6s3aHHOCTAIMH H ofsi3aTesbcTBaMH Pegepaunu.

2) ...Bce mpasa, 06A3aHHOCTH H 00s3aTe]bCTBA

a) Ero BennuecTBa B OTHOLIEHHH npaBUTeJbCcTBa Manakku
HJIH npaBHTenabcTBa IleHaHra;

b) Ero TIlpeBocxogHTeNbCTBa HAMECTHHKA B OTHOLUEHHH
npaBHTENbCTBA JIOGOro WTaTa; H

¢) mpaBHTeJbCTBa JIOGOro wWITara,
HauyuHaa co JgHA Mepleka, cTaHOBATCHA npaBaMu, o6A3aH-
HOCTSIMH H 0653aTeNbCTBAMH COOTBETCTBYIOIIHX WITATOB.

[lo-BHAMMOMY, 3TH MOJOXKEHHSI YKa3blBAIOT Ha TO,
UTO Ka)XAbli LITaT 3aHHUMAaeTcss aKTHBAMH H 1nac-
CHBaMH cBoell co6cTBeHHOl cdepnl. Pacnpenenenue
«mnpaB, 06s3aHHOCTEH H 06513aTeNbCTB» NPOHUCXOIH-
JIO C y4eTOM pa3sjeJieHHs mojJHoMouHil mexay Pene-
pauHed M BXOOMBIIHMH B Hee IITATaMH. TakuMm
o6pa3oM, coryiacoBaHHble HOJTH ObLIH OTBETCTBEH-
HOCTBIO LUTATOB B OTHOLUEHHH BOIpPOCOB, KOTOPHLIE,
HayWHas cO AHs OObeIHHEHHs, BOLLIM B KPYr HX
COOTBETCTBYIOILIMX MojHoMmouuii. B cratebe 167 na-
Jiee yKasblBaercs:

3) Bce npaBa, 06s3aHHOCTH H 06513aTe/NbCTBA N0 BONpOCAM,
KOTOpHe A0 AHA Mepaeka BXOAMJHM B KPyr BelLeHHs NpaBH-
TenbcTBa depepaund, HO € ITOro AHA OTHOCATCA K Kpyry
BelleHHS] NMpPaBUTEJNbCTBA KaKoro-AHG60 IITaTa, € 3TOrO JHA
nepexoiAT K 3TOMY LITATY.

4) Bce npaBa, 06513aHHOCTH H 063aTe/1bCTBA NO BONpOCaM,
KOTOpble 10 AHA MepaeKka BXOAHMJH B KpPYyr BeleHHs MpaBH-
TEJbCTBa Kakoro-au60 WITaTa, HO C 3TOrO AHSl OTHOCATCS
K Kpyry BeleHusi (eaepasjbHOro NpaBHTENBCTBA, C 3ITOrO
AHSl nepexoasit kK Pegepauun.

9) B 1963 romy Manaiickyio Penepauuio cMeHuaa
Manaiisua. 3akoHonpoekT o Manali3uu, KOTOpHIH
6bl1 npusoxeH K Cornawednio o Manaiisuu u BeTy-
nun B cuay 16 ceursa6ps 1963 roma, comepxkan B
ceGe, B yactHocTd B yactH IV, kacamwowefica Bpe-
MeHHBIX TOJIOXKEeHHII O IepexOfHOM IepHode, pas-
gen 76, osarsaBneHHbH: «[IpaBompeemcTBO B
OTHOLIEHWH mpaB, obsf3aHHOCTEH H 0653aTeNbCTB»,
KOTODPBIH, B YAaCTHOCTH, TJIACH/ CJeAYIOllee:

1) Bce npaBa, 06A3aHHOCTH H 00s3aTelbCTBa NO BCEM
BONpOCAaM, KOTOpHle A0 AHS co3JaHHsl Manaf3aHH BXOAMJH

367 Malayan Constitutional Documents (Kuala Lumpur,
the Government Printer, 1959), p. 27.

B KpYr BeJIeHHSl NpaBHTeJbCTBA OLHOrO H3 wTaTtoB BopHeo
uau CuHranypa, HO ¢ 3TOTO QHA OTHOCSTCH K KPYry BeleHHs
QelepanbHOro NpaBHTEJbCTBA, C 3TOr0 [IHS MEPEXOAAT K
Qepepalunu, ecau Toabko degepaNbHOe NPABHUTENbCTBO H
NPaBHTENbCTBO JAHHOrO IITaTa He NMPHMYT HHOe pelIeHHe.

2) TlonoXeHHS HacTosllero pasjena He NPHMEHSIOTCA K
TeM npaBaM, 06A3aHHOCTAM H 06A3aTenbCTBaM, Ha KOTOpbe
pacrnpocTpaHsaTes NMOJNOXeHHA pasjena 75. OHH Takxe He
3aTpardBaioT nepeBoj Kakoro-iau6o JHua co cayXOH wWTaTa
Ha degepanbHy0 C1YXG6y H He OTpa)KaloTCA KaKHM-1H60 ApY-
ruM o6pa3oM Ha npaBax, O6A3aHHOCTAX H o0sA3aTe/bCTBax,
BbITEKAIOUIKHX M3 Xapaktepa 3TOH CJYXKObl HJAH H3 OOGIIHX
YCJIOBHHA TPYAOBOTO JOTOBOPA; OAHAKO C COGJIOJCHHEM H3JIOXKEeH-
HOTO BhIlle B HacToslleM pasfese 3TH NpaBa, 06A3aHHOCTH H
o6si3aTeNbCTBa BKAIOYAOT Te NpaBa, o6si3aHHOCTH H obs3a-

TeJbCTBA, KOTOpble BbHITEKAlOT H3 [JOTOBOPOB HJH JApYrHux
HCTOYHHKOB.
4) B Hactofwem pa3jese CCbUJIKH Ha TMNPpaBHTEJNbCTBO

wrara O03HAuyawT TINpPaBHTEAbCTBA Teppmopuﬂ, BXOJAHBLUIHX B
COCTaB 3TOrO WITATa OO JHS CO3JaHHA Masafianu 368,

AHanorduHble NMOJOXKEeHHS MOXHO HalTH B OTJeb-
HBHIX KOHCTHTYLHAX WTaToB, Bxoadwux B Qene-
pauuio. B KkauecTBe mnpHMepa MOXHO MpPHBECTH
crateio 50 Koucturyuuu Cabaxa, o3arsaBleHHYIO:
«[IpaBa, o6s13aHHOCTH H 06si3aTeNbCTBa», KOTOpas
TJIaCHT: :

1} Bce npaBa, o6fi3aHHOCTH M o6sizaTeabcTBa Ee Bean-
yecTBa NO OTHOLIEHHIO K NMPaBHTEJbCTBY KOJNOHHH CeBepHHIl
BopHeo ¢ MOMeHTa BCTYMJIEHHSI B CHJY HacToAWeEH KOHCTH-
TYLUHH CTAHOBATCA NpaBaMH, 06A3aHHOCTAMH H 006s3aTe/bCTBAMHU
rocyaapcraa 369,

10) Xors Bo BpeMeHHo# KoHctutyuun O6benuHeH-
Hoi ApaGcko#t PecnybaukH ot 5 mapra 1968 ro-
ga379% He coBceM YETKO peryJHpyeTcsi BOIpPOC O
NpaBoNpeeMcTBe B OTHOLIEHHH JOJIOB JBYX TOCY-
LapcTB-npeauiecTBeHHHKOB — Erunta u  CHpuH,—
B cTaThe 29 3TOH KOHCTHTYLHH NpelycMaTpHBaeTcH,
YTO

I'IpaBme.anTBo He MOXeT COrJMacoBbIBaTh 3afMbl HJH
yuyacTBOBaThb B MPOEKTAaX, OCYIECTBJCHHE KOTOPLIX Bbl3blBaeT
HeOoOGXOAHMOCTb HCMOJNb30BAHHA CpeACTB rocy}lapcmeHHoﬁ
Ka3Hbl B TeUYeHHe OAHOro HJAH HECKOJbKHX JieT, HCKJaouaa Te
cJydyaH, Koraa HMeeTCsd corJiacHe HauunonansHoro C06paHHH.

3TO MOJOXKEeHHE MOXHO HCTOJNKOBATh TakuM obpa-
30M, UTO OHO HaJensieT TNOJHOMOYHSIMH COTJIacOBLI-
BaTb 3afiMbl TOMILKO 3aKOHOAATe bHBIH opraH Ob6mne-
JHuHeHHOH ApaGckoit Pecny6/HKH, HO He B OTAeJb-
HoctH Cupuio H Eruner. Ecau kK TOMY Ke yUHTBIBATh
crateio 70, B KOTOpOH mpenycMaTpHBaeTcsi OOLIMMH
6I0[IKET AJIS 3THX IBYX DErHOHOB, TO MOXKHO, BMECTe
¢ npodeccopom O’KonHenom, chenaTb BLIBOL, YTO
«O6mnenunennas Apa6ckasi Pecny6nuka npencras-

388 United Nations, Traty Series, vol. 750, p. 60.

389 [pid., p. 110. Cum. takxe p. 134 (KoHctHTyuus
wrata CapaBsak, cratbhs 48) u p. 176 (KoHcTHTYuHA wTaTa
Cuuranyp, cratea 104).

870 Teker cM., E. Cotran, «Some legal aspects of the
formation of the United Arab Republic and the United
Arab Statess, International and Comparative Law Quar-
terly, London, vol. 8, part 2 (April 1959), pp. 374—387.
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JIfieTCsl € AMHCTBEHHbIM 06pa3oBaHHeM, TPABOMOUHLIM
norawiath AOJTH 3THX ABYX PErHOHOB» 371,

11) [IMTyukr 2 cratbu 21 siBAsIeTCA BCIOMOTAaTE/IbHbLIM
N0JIOKEHHEM K OCHOBHOH HOpMe, MPOBO3rJallleHHOH
B nyHkre 1. OH npH3BaH pa3bACHHTD, YTO, PH YyCJO-
BHH COGJIONEHHA H3J0XKEeHHOro B NyHKTe 1 Tpe6o-
BaHHS, TOCYAApCTBO-MPEEeMHHK MOXKET MPOBOAHTD
BHYTpPEeHHee yperyJHpoBaHHe Bonpoca o0 OKOHua-
TeJLHOM pacnpeaejeHdH o6s3aHHOCTeH no mora-
IIEHHIO TOCYJapCTBEHHbIX J0JroB. TakuM o6pa3oM,
rocylapcTBO-peeMHHK MOXET OTHeCTH COBOKYII-
HOCTb BCEX AOJIrOB CBOHM COCTABHLIM YacTAM, OHO
MOXKET B3fTb Bce AOATH Ha ce6f HIH Pa3sfiesIuThb HX
6peMsi CO CBOHMH COCTaBHBIMH 4acTfIMH NPH YCJO-
BHH, YTO TaKOE yperyJHpoBaHHe He HAHOCHT yiuep6a
OCHOBOMoOJAT AI0IEeH HOPMe, H3JI0XKEHHOH B MyHKTe .
O/HaKo B KauecTBe HOPMbi MeXXIAYHapOAHOro npasa
HACTOfMLlas1 CTaThsl He CTPEeMHTCS YCTaHOBHThL COO-
co6 TaKoro BHYTPEHHEro YpEryJHpOBaHHA. ITOT
BONPOC AOMKeH ObITb OTHECEH K BHYTPEHHEeMY NpaBy
COOTBETCTBYIOILIErO rocyaapcTea-npeeMHHKa. Kak
pasbsicHsieTcs B KOMMEHTapHH K craTbe 12, «BHYT-
peHHee 1paBO», O KOTOPOM TOBOPHTCH B MYHKTE 2,
pacnpocTpaHfieTc, B YacTHOCTH, Ha KOHCTHTYLHIO
rocyfapcTsa H Jio6ble HHble THIBl BHYTPEHHHX Mpa-
BOBHIX HODM, NHCAHHBIX HJAH HENHCAHHBIX, B TOM
yHcJle Ha Te H3 HUX, KOTOpble 06ecneyHBaloT BKAKUe-
HHE BO BHYTPeHHee NPaBO HOPM, COJAepXKallHXCS B
MeXAYyHapoJAHbIX coriaueHHsx 372,

12) Hekoropele ujeHbl KOMHCCHH CUHTaJH, 4YTO
OTHeceHHe TroCyJapCTBEHHbIX [0JrOB TrocyJlapcTBa-
NpeeMHHKa €ro COCTABHBIM 4HacTAM MAOJXKHO OCy-
LIECTBJASATHCA C COrJacHA KpeAHTOPOB COOTBETCTBYIO-
lero 10Jra, MOCKOJBKY H3MeHeHHe CyObeKTa, Mpo-
H3BOJfIIlEr0 MOrauieHHe [0JroB, MOXKeT ObThb A
KPEeIHTOPOB YpPe3BBIYaHHO BaxKHbIM BompocoM. Of-
HAaKO JpyrHe ujeHbl BLICTYNHJIH NPOTHB BKJIOYEHHS
Takoro TpeGOBaHHA B NMYHKT 2 Ha TOM OCHOBaHHH,
YTO 3TO MOJKEeT fIBHTbCSl BMeLIaTeJbCTBOM BO BHYT-
peHHHe Oena rocyAapcTBa-NPeeMHHKAa, a B HEKOTO-
pBIX CJAyuasix MOXKeT OKa3aTbCfl NPAKTHYECKH He-
BO3MOKHBIM MOJYYHTb COlJlacHe BCEeX KPeAHTOpOB,
K YHCJYy KOTOPBIX, COrJIacHO MOANYHKTY b cTaThH 16,
OTHOCSITCS1 YACTHbIe KPeAHTOPHl. BBlIO TakXe BeIpa-
JKEHO MHeHHe, YTO rapaHTHH A5 KPeAHTOPOB yxke
o6ecneyeHbl APYTHMH CTaTbsIMH, B UaCTHOCTH CTaTbs-
MH pasgena | Hacrosimel yactH. KomHcens npHHaAna
HACTOALIHA TEKCT NyHKTa 2 B KauecTBe KOMIIPOMHC-
ca MeJy 3THMH NPOTHBOMOJNOXKHBIMH MHEHHSIMH;
3TOT TeKCT YeTKO YKa3blBaeT, 4TO CcojeprKallascs
B NyHKTe | HOpMa sBJfieTCA OCHOBoONoOJarawlle
HOPMOIH, KOTOpasi A0/XHa 0CTaBaThCA AeHCTBHTENb-
HOH BO BCeX CJy4vasfiX, H UTO B KOHEYHOM cuyeTe rocy-

371 O'Connell, State Succession... (op. cit.), p. 386.
MoxHo otmetuTh, uto B IOHECKO «<3agonxeHHOCTh IO
B3HocaM B OpraHusauuio, mpHUHTHIBalowasaca ¢ Erunta #
CHupHH [0 HMX OGbeaHHEeHHs, pacCMaTpHBaJack KakK 3agoJ-
xeHHocTb OO6beanneHHoA ApaGckofi PecnyG6aHKH>»
(Materials on Succession of States in respect of Matters
other than Treaties, nananve OpraHusanud OGbeIHHEHHBIX
Haunfi, B nponaxe noa Ne E/F.77.V.9), p. 545.

372 CM. NYHKT 4 KOMMEHTapHs K CTaTbe 12, Bhime,

JlapCTBO-TIPEEMHHK [JOJKHO HEeCTH OTBETCTBEHHOCTb
3a BCIO COBOKYMHOCTb JOJTOB, HE3aBHCHMO OT Bbl-
6paHHOro HM crnoco6a BHYTPEHHETO YperyJHpOBaHHs
B OTHOLIEHHH pacnpenejeHusi GpeMeHH €ro J0JroB.

13) KoMHCCHH H3BECTHO MHEHHE O TOM, UTO MYHKT 2
MO2KeT 0Ka3aTbCfl H3JHILHHM, MOCKOJbKY OH KacaeT-
Cf YHCTO BHYTPEHHEro pacnpeie/eHHsi JOJroBs, a
MeXJyHapoJHblH acleKT Mepexoja AOJrOB oOmnpeje-
asiercsi B nyHkre 1. Opnako KomHccusi coxpaHuaa
NYHKT 2, yuHTbiBass TOT (aKT, YTO BecbMa Yacro
COCTaBHasi 4acCTb rOCYAapCTBa-NPEeMHHKA MPOAOJ-
JKaeT HeCTH OTBETCTBEHHOCTb 3a MorallleHHe AOJroB,
COTJIaCOBAHHBIX 3TOH COCTABHOH YacCTbio B KauecTBe
rocyaapcTBa J0 ero oGbeJHHEHHS C IPYTrHM rocynap-
CTBOM HWJIH IPYrdMH rocynapctBaMH. Ecau 61 BO3-
MOXKHOCTb BHYTPEHHEro YperyJHpPOBaHHSI He Oblaa
YeTKO OrOBOPEHa, KaK 3TO CAe/JaHO B MyHKTe 2, TO
KpPeIHTOPbl — B OCOOGEHHOCTH YacTHblE KPEAHTOPH —
6bl1l 6bl MOCTaBJEHbl B BeCbMa 3aTPYAHHTENBHOE
MOJIOXKeHHE TPH ONpejleJleHHH TOro, ¢ KOro HM cje-
AyeT noJayyaTb CBOH JOJTH.

Cmames 22. OmoeaeHnue wacmu
uan wacmeii meppumopu 20cyoapcmsa

1. Koraa uacte HJIM 4acTH TEPPHTOPHH rocyaap-
CTBA OTAEASIOTCA OT Hero H 06pPa3ylOT OAHO rocy-
JapcTBO H €CJH TOoCyaapcTBO-NpeluleCTBEHHHK H
rocyiapcTBO-NpeeMHHK He YCNOBHJAHCH HHaue, rocy-
JapcTBEHHBIH J0Jr rocynapcTBa-npeaulecTBeHHHKA
nepexojHT K rocyfapCcTBy-NpeeMHHKY B CHpaBeaJIH-
BOH J0Jie, YYHTHIBAsi BCE COOTBETCTBYIOLUIHE 06CTOSA-
TeJbCTBA.

2. Nyikr 1 npHMeHseTCs, KOTAA 4acTb TePPHTO-
PHH TOCYAapCcTBA OTAEJSIETCA OT HEro H 06’ beHHsAEeT-
cl ¢ APYTHM ToCyAapCcTBOM.

Cmambs 23. Pa3deneHue zocydapcmsa

Koraa rocyaapcrBo-npeliecTBeHHHK pasaensiercs
H NepecTaeT CylLiecTBOBATL H HaCTH €ro TePPHTOPHH
0o6pa3yloT ABa HJIH HECKOJbKO FOCY1apcTB H €CJH
rocyaapcTBa-npeeMHHKH He YCJOBHJIHCh HHAue, ro-
CYAApPCTBEHHHIH [AOJAT TrocyAapcTBa-npeaulecTBeH-
HHMKA NMEPEeXOJHT K KAXKAOMY rocyaapcTBy-NpeeMHHKY
B CripaBefJHBOI A0Jie, YUHTHIBAS BCE COOTBETCTBYIO-
He 06CTOATENbLCTBA.

Kommenrapuii k craresam 22 u 23

1) Bonpoch npaBonpeeMcTBa rocyaapcTB, KOTOPHIE
paccMaTpHBAIOTCA B cTaTbAX 22 H 23, COOTBETCTBYIOT
BONPOCAM, pPAacCMOTPEHHBIM  COOTBETCTBEHHO B
cratbiX 13 u 14 uwacru II; sTuM o6bsicHseTcs Hc-
NoJb30BaHHE aHAJOTHYHBIX HayaabHBIX (HOpMYJIHPO-
BOK B COOTBETCTBYIOLIHX CTAaTbAX AJS ONpeleseHHs
ux cepnl npuMeHenusa. Cratbu 22 u 23 kacaiorcs
c/lyyaeB, KOTNla YacTb HJH 4acTH TEPPHUTOPHH rocy-
JapcTBa OTHAEJAIOTCA OT Hero H o6pa3yioT OHO HJIH
HEeCKOJIbKO OTAeNbHBIX rocyaapcTtB. OmHAKO OHH
pa3juyalTCs B TOM CMBICJAE, YTO €C/JA¥ B COOTBET-
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CTBHH cO cTaTbell 22 rocyaapcTBO-NMpellleCTBEHHHK
MPOZOMKAET CYLIECTBOBATb, TO B COOTBETCTBHH CO
cratbeil 23 OHO mNpeKpalllaeT CBO€ CYILLEeCTBOBaHHe
nocje oTaeneHHsi dacTeil ero teppuropuH. Ilocaen-
HMA cayuafl ymoMHHaercsi B cTathax 14 u 23 xak
«pasjiesienHe rocymapcrsax 373,

2) ¥YcranaBauBas HopMy aas cratedl 22 u 23, Ko-
MMCCHSI MoJiaraeT, YTO B OTCYTCTBHe YOeNHTeNIbHBIX
apryMeHTOB B [0Jb3Yy MPOTHBHOTO Iepexoj Trocy-
JLapCTBEHHBIX [OJITOB B clyyae ABYX THIOB HPaBoO-
NpeeMCTBa, OXBATbIBAeMbIX HACTOSILUHMH CTaTbSIMH,
NOJXKeH peryaupoBaTbcsl OOGBIYHOH o6Lled HOpMOH
Tak e, KaK 3T0 HMeeT MecTO B cJyuae ctatefl 13 u
14, xacalouiuxcsi rocygapcTBeHHOH COGCTBEHHOCTH.
[IpakTHKa rocyaapcTB H TeOpHsl NpaBa H3y4alTCs
B MOCJEAYIOLHX MYHKTaX, HCXOAS HMEHHO M3 3TOro
TNIpe/ToJOKeH s,

3) IlpakTHka rocyzapcts B 06J1aCTH OTAeNEHHS Yac-
TH HWJIH YacTefl TePPHTOPHH He sBJsieTca 6GoraToil.
MoXHO TeM He MeHee YNOMSIHYTb HECKOJBKO cJjyya-
eB. OnuMH 43 HHX KacaeTcsi CO3laHHsl CBOGOAHOrO
TocynapcrBa Hpaanauu. Ha ocHoBaHHH paoroBopa
1921 ropa Hpaauaus noayuuna ot CoeanHEHHOrO
KoposieBcTBa craTyc JOMHHHOHA H CTasla CBOGOAHBEIM
T'ocynapcreom Hpuaanaueit. B srtom goroeope Bo-
npoc O pasjieie JOJIOB MeXIy rocyiapcTBOM-Npe-
IIECTBEHHHKOM H TOCYLapCTBOM-NIpEeMHHKOM pac-
cMaTpHBajics clelylolHM 06pa3om:

CeoGoanoe Tocynapcto Mpnauaus Geper Ha ce6s 4acThb
rocynapcreedHoro poara CoennsenHoro KoposescTBa mno
COCTOSIHHIO HA [JaTy 3aKJIOUEHHs HaCTOALIEro [0rosopa H
YacTb BOEGHHHBIX MEHCHA MO COCTOSIHHIO HA Ty XKe JaTy B Toff
nosne, KOoTopas 6yaeT COYTeHa MPaBH/IBHOH M CNpaBeldJHBOM,
¢ yyetroM Jio6oro cnpaBeannBoro TpeGopanns Hpnanaun Ha
OCHOBAHHH JIHKBHAHRIX H MOLJEXAUIHX HCTPeGOBAHHIO KPEIHTOB
MM BCTPEYHRIX TpeGOBaHHI, MpHYEM B cjayuae OTCYTCTBHA
cornacHs, BCe INPHYHTAWOUIHECA CYMMB JOMXKHH GHITb
onpeleneHbl apOHTPAaXKEM HAH ONHHM HJH HECKOJbKHMH
He3aBHCHMLIMH JHIAMH, ABJASIOMHMHCA rpaxaaiaMu Bpuran-
CKofi uMmepHH 374,

4) Hpyrum npumepoM sBasercss orjenenue Cuu-
ranypa, Kotopweii B 1963 roay npucoenHHusacsa K
®enepaunn Manaiisud, a B 1965 roay BHiIea H3
Hee M MOJIYYHJ He3aBHCHUMOCTb. B cratee VIII
Cornamesuss o6 oraesennn Cueranypa ot Manaii-
3HH B KayeCTBe He3aBHCHMOTO M CYBEepeHHOro rocy-
napcTBa, NoamucaHHoro 7 asrycta 19656 roma B
Kyana-Jlymnype, npeaycMaTpuBaeTcs cjenyiollee:

B oTHoweHHH JM1060ro corjalleHHs, 3aKJAI4YeHHOro MNpH
rapaHTHu npaBuTenbcTBa Manafiaun MeXAy NPaBHUTeNbCTBOM
CHHranypa H J0GHM FOCYRapCTBOM HJIH I0PHAHYECKHM JIHIIOM,
npaBuTenbcTBO CHHranypa HacTOALUHM 06siI3yeTcs BecTH
[eperoBophl € YMOMAHYTbIM FOCYAAapCTBOM HJH IOPHIHYECKHM
JHUOM B UeJAX 3aK/JYEeHHSl HOBOCO COrJalleHHA, 0CBOGOX-
Jalolero npasuTenbcTBo Manafiaun oT o6s3aHHOCTEH H
0o653aTe/IbCTB, NPHHATBIX HM Ha OCHOBAHHH YNOMAHYTOH
rapaHTuu, H npaBuTe bcTBO CHHranypa o6si3yeTcsi Takxke
MOJHOCTHI0 KOMOEHCHPOBATb MpaBHUTeNbcTBY Manafisuu Bce
HaJIOTH HAH 06s3aTeJbCTBa, KOTOPHe MOTYT ObiTb BO3JIOKEHH

373 CM. nyHKT | KOMMeHTapHs K ctatbaM 13 u 14, Bhiwe.

374 Crarba V [oroBopa Mexay Beaunkob6putaHHei u
Wpaannuedt ot 6 neka6ps 1921 rona (League of Nations,
Treaty Series, vol. XXVI, p. 10).

Ha Hero, HJH Ji0GOH ywepl, KOTOPHH OHO MOXET MOTEPMNETh
B CBA3H C YNOMAHYTON rapaHthed 375,

5) TlpuBenenHbie Bbllle MPUMEPbl OTHOCHATCH K
cayyaaM, Korja OT/JesleHHe IMPOH3OLIJIO B COOTBET-
CTBHH C COIJlallleHHeM MeXXJy rocyAapCTBOM-TIpef-
IIECTBEHHUKOM H rocyjpapcrBoMm-npeeMmuukoMm. Qn-
HaKO HeT HHKaKOA rapaHTHH, YTO TaKoe OTHeJeHHe
BCerja [OCTHTaeTcsl C MOMOIIbIO corJamieHus. Ha-
npHMep, pacnpeiesneHHe J0Jrop Mexay Danrna-
nemr ¥ IlakucTaHoM, MO-BHAMMOMY, He ObLIO ypery-
JIHPOBAHO MocCJie TOTO, KaK IeperoBOphl, NPOXOAHB-
wue ¢ 27 no 29 uoHsa 1974 roma B Ilakke, 3aBep-
WHJIHCL mpoBaioM 3768, 3To — omHH H3 aCmeKToB,
KOTOpBIH YETKO pasrpaHHyHBaeT cJydyaH OTIeseHHS,
paccMaTpHBaeMble B CTaTbe 22, OT cJyuaeB TpaHc-
depra yacTH TeppHTOPDHH TOCydapcTBa, KOTOpble
paccMoTpeHbl B cratbe 19. Kak uaBecTHo, nocjieHAs
CTaThsl Kacaercsi TpaHcdepTa OTHOCHTEJILHO He-
GOJBLIOH HJIH He3HAYHUTEJbHON TeppHTOPHH HAa OCHO-
BaHHH TEOPETHUECKH MHPHOHM Npouelypbl H, B MPHH-
Uune, B CHJIy COrJalleHHs MeXAYy ToCcylapCTBOM-
LIeJeHTOM M rocynapcTBoM-OeHeduiliapuem,

6) B oTHouwleHuH pa3jieseHHsl TOCYAApCTBA, KOTOpOe
paccMaTpHBaeTcs B CcTarbe 23, MOXHO IpHBECTH
clelylOlHe HCTOPHYECKHe TpeLelJeHTh: pacral
Benuxoit Konym6uu (1829—1831 roawr); pasmeie-
nue IlIBeacko-Hopepxkcko#t yuuu (1905 ron);
pacnaa Ascrpo-Benrepckoit Mwmmepun (1919 roa);
pacnag Penepaunn Maau (1960 ron); paszeneHue
O6benunennoii Apabekoit Pecny6aukn (1961 ron)
u pacnag ®Penepaunn Pope3snn u Hesicanenaa
(1963 ron). HekoTopbie H3 3THX cJyuaeB paccMmar-
PUMBAIOTCSI HMIXKE, C TeM YTOGHl ONMpenesHTb, KaKHM
0o6pa3oM 3auHTEPecOBAHHBIE CTOPOHBI TMBITAJHCh
yperyJiMpoBaTh BONPOC O Mepexoje rocynapCTBEeHHbIX
LOJTOB.

7) Tlepuoa cyuwecrsoBanusa Benunkoit Koaym6un,
Koropasi Gbiia cosgaHa B 1821 roay B pesyabrare
o6venuHenusi HoBo#l I'pananbl, Benecysnabl u JkBa-
aopa, G6bl1 HeNpOAOMXKHTENbHBIM. IlpuMepHO 3a
JecsiTb JieT MeXA0ycoOHble BOHHbl TOAOPBAJH
OCHOBBI €0l033, pacnajl KOTOPOro NOJHOCTBIO 3aBep-

875 United Nations, Treaty Series, vol. 563, p. 94.
3akon 1965 roma o KoHcTHTYuHH Masafiaun (mompaBska o
Cunranype) CcOmepXHT TaKXe PSA NOMOKEHUA O <«mnpaBo-
npeeMcTBE B OTHOLUEHHH o6s3aHHOCTeli H 06A3aTeNbCTB>,
BKJIO4Yas caefylOUHA MYHKT:

«9. Bca co6cTBEeHHOCTb, MABHXHMAA H HeABHXKHMaHf,
npaBa, O6A3aHHOCTH H 0653aTeJbCTBA, KOTOPble 10 AHA
HesaBHcHUMOcTH Manafiaun npuHaafieXanaH NpPaBHTENb-
ctBy CHHranypa HJAH HaXORWJHCh NOJ €ro OTBETCTBEH-
HOCTBIO M KOTOpble B 3TOT AeHb HJH NO3JHee Mepeuy K
npasuTeabcTBY Manaf3ni, Bo3BpauwlawTcs H NepenanTcs
CuHranypy HJH BO3J1AaraloTcfi Ha Hero H BHOBb CT@HO-
BATCA €ro COOGCTBEHHOCTbIO HJH NepPexoasiT IOA €ro
oTBeTcTBeHHOCTb» (ibid., p. 100).

3786 C. Rousseau, Droit international public (op. cit.),
p. 454, CornacHo 3ToMy Xe aBTopy, «bBanrnagew npursasan
Ha 56 % Bceft o6ulefi CO6CTBEHHOCTH, OJHAKO 3aHAN KpafiHe
CAEPXKAHHYI0O MO3HLHIO B OTHOLIEHHH Dasfena HMEKOUHXCS
LOJrOB, K PacCMOTPEHHIO 4ero OH XOTeJ MDHCTYNHTb JHLIb
nocie yperyJaupoBaHHs BONpOca O pa3fiesie aKTHBOB, NPOTHB
yero BospaxaJs Ilakucran» (ibid.).
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wuaca kK 1831 roay 377. TocyzapcrBa-npeeMHHKH
COrVIacHIMCh B3ATb Ha cebs OTBETCTBEHHOCTbL 3a
JOJTH coio3a. IlepBbHIMH 3TOT MPHHLHI YCTAaHOBHJH
HoBasi 'panana n dxBajgop Ha ocHoBaHHuH Jlorosopa
0o MHpe H ApyxGe, 3akmouexHoro B Ilacro 8 ne-
ka6psi 1832 roga. Crates VII storo Ilorosopa mpe-
JycMaTpuBaia ciaefyollee:

Bblno cornacoBaHo H HAaCTOALIHM yCTAHABJAHBAETCA CaMbIM
TOPXeCTBEHHLIM 06pa3oM M B COOTBETCTBHH C NOJOXEHHSMH
3aKOHOB 060X rocypapcts, uro Hosas I'panaga u 3ksagop
BHIIJIAYHBAIOT Takylo [AOMI0 BHYTPEHHHX H HHOCTDAHHBIX
LOJrOB, KOTOpaslh MOXeT NpONOpUHOHANbHO NpPHHALJIeXaTb
HM KakK cocTaBHbIM uactam Pecny6aukn Koaym6uu, npu-
3HaBllell ykasaHHble poarH in solidum. Kpome Ttoro, kaxznoe
rocynapcTso o6si3yeTcss HeCTH OTBETCTBEHHOCTb 3@ Ty 4acTb
CYyMMBI, KoTopasi Morsna GbITb HM H3pacXoloBaHa, KOrla OHO
npuHaanexalo ykasaHHo# PecnyGauke 378,

MoxHo TaKXe npuBecTH BOTOTCKYI0O KOHBEHUHIO OT
23 neka6pst 1834 rona, 3aksoueHHy mexay Hoso#
I'pananoii 1 Benecyssnofl, Kk kKotopo#i 17 ampeas
1837 roma mnpucoenunusacs Skeagop *7°. M3 stux
OBYX TOCJAEeIHHX MOKYMEHTOB SIBCTBYeT, 4TO rocy-
JapcTBa-NPEeMHHKH JOJKHBl GBIIH Da3fefHTb A0J-
ru Beaukoit Konym6HH B ciepyiolllell NPOMOPLHH:
Hosasi T'panama — 509, Benecysna —28,5%, wu
dxBanop — 21,59, 380,

8) «DBeavruiicko-ronnanackuit sonpoc» or 1830 ro-
Ia Bbi3BaJ] HeoOXOAHMOCTb BMeELIATEJbCTBA IMATH
nep:xkaB CBpsilleHHOro coipo3a B paMKax Kondepen-
uuH, oTKpuiBilefics B JloHnone B 1830 romy M 3a-
BepiuuBlIedics auiib B 1839 rony nmoanucanvem Jlou-
JIOHCKOro 1orosopa oT 19 ampens toro xe ropa 381,
3a neBsiTh JieT NeperoBopoB 6blWI pa3paboTaH psl
JOKYMEHTOB, IpexIe uyeM YAaJ0Ch YperyJupoBaTb
NpeTeH3HH B OTHoweHHH poaroB Hupepaanackoro
KoposescTBa.

9) OpnMH TakoH TOKYMEHT — ABeHaJUaTblii MIPOTOKOJ
JlonnoHckoit kondepeHuud ot 27 saxnBapa 1831 ro-
Ja,— MOATOTOBJEHHBIH NATBIO [epXKaBaMH, SABHJCA
IepBBIM JOKYMEHTOM, B KOTOpOM 6blja MpeasoxKeHa
OTHOCHTE&JNILHO TOYHasi (opMysaa yperyJHpoBaHHSA
JOJIrOB, KOTOpas MojJjexaJsa BKJIOUEHHIO B O6LIHe
MPHHUMME TpoekTa JIoHNOHCKoro porosopa. Ilath
JepXaB NpeXJe BCEro CTPEMHJHChH ONpaBAaTh CBOE
BMeIIaTeJbCTBO, HCXOASl M3 TOTO, UTO <OIBIT...

377 Cm. V. L. Tapié, Histoire de I’Amérique latine au
XIX¢ siécle (Paris, Montaigne, 1945). CM., B uacTHOCTH,
aHan1u3 pacnaga Besnuko#t Konym6uu, pp. 57—60.

378 de Martens, ed., Nouveau Recueil... (op. cit., 1838),
vol. XIII, p. 63.

379 Convention for the acknowledgement and division of
the active and passive credits of Colombia (British and
Foreign State Papers, 1834—1835), vol. XXIII (London,
Ridgeway, 1852), p. 1342. CwM. takXe Feilchenfeld,
op. cit.,, pp. 296—298 (B wacTHOCTH, cTp. 296 aHrx. Tekcra,
rAe UHTHPYIOTCA COOTBETCTBYIOIUHe cTaTbH BOroTckoil KoH-
BEHUHH).

38 Sinchez de Bustamante y Sirvén, op. cit., p. 337,
Accioly, op. cit.,, p. 199; O'Connell, State Succession...
(op. cit.); p. 388.

381 Cm. de Martens, ed., Nouveau Recueil... (op. cit.,
1842), vol. XVI, part II, p. 773. Ilarblo nepxaBamu Cpsi-
LIEHHOTr 0 €0103a ABJIAJNHCH: XBCTPHH, Beauko6purauus, [Ipyc-
cusi, Poccua u Ppanpns.

y6eluTeNIbHO JOKa3al HM aGCOJIOTHYIO HEBO3MOXK-
HOCTb COTJ1aCHsl HEMOCPEACTBEHHO 3aHHTEPEeCOBaHHBIX
CTOPOH TIO TakKWM BompocaM 6e3 6JaroCKJIOHHOTO
OTHOLLEHHS] NMATH MOHAPXHH, CNOCOGCTBYIOILETO J0-
CTHXKeHHIO corJatieHds» 382, OHH cchlaNHCh Ha
HaJMyHe COOTBETCTBYIOUIHX IpeLeleHTOB, YCTaHOB-
JIEHHIO KOTOPBIX OHHM CIIOCOGCTBOBAJIH M KOTOpHIE «B
HPOLLJIOM YXKe NPHBEJIH K pellleHHsIM, OCHOBAHHBIM Ha
NPHHUHUNAX, KOTOpble, SBJIASCH NaJeKO He HOBBIMH,
BCerja peryJHpoBajH B3aHMOOTHOLUEHHS TroCy-
0apcTB H YNOMHHAJHCH H MOATBEPKIAJHCH B Cie-
LHaNBHBIX COTVIAlLUEHHAX, 3aK/IIOYEHHBIX MEXIY
MATbI0O MOHAPXHAMH; NOTOMY 3TH COIVIAlIEHHSl He
NOAJMeXXaT HUKaKHM H3MeHeHMsaM Ge3 yuwactus [o-
ropapuBapoluxcs fepxasy 383, OnuuM K3 BeAylIMX
IpeueleHTOB, Ha KOTOpDBIE CCHLIAMHCh 3TH ISITh
MOHapXHH, Mo-BHAMMOMY, siBasicst AKT ot 21 uions
1814 rona 384, Ha OCHOBaHHH KOTOPOrO GHUIH 06be-
nuHensl Benbrus 1 Hunepaauawl. B cratbe VI storo
Akra npepycmaTpHBalOCh, YTO:

[TockonbKY HasorH, a TakXe NOCTYNJeHHA AOJXKHB GbITb
OGUIMMH, JAOJTH, CAeNaHHble A0 MOMEHTa O6heliMHEHHA, C
OJHOH CTODOHH!, TFONJIAHACKHMH NPOBHHUHMAMH, H, C IAPYFOit
CTOPOHB!, OeNbrHHCKHMH NPOBHHUHSIMH, NepexoasaT K [eHe-
paabHOMYy Ka3HaueifictBy Huaepnaupos.

H3 3toro mosmoxxeHust NATb Oepxap clenadu MPHH-
LUMHANbHBIA BLIBOA O TOM, YTO «C MOMEHTa, Korja
COI03 TIpeKpalllaeT CBOe CYLIECTBOBaHHe, paccMar-
pUBaemMoe COOGLIECTBO, MO-BHAUMOMY, TaKXKe HOJIXK-
HO NepecTaThb CYLIeCTBOBATh, H — KaK JOMOJHHTE/b-
HOe CJIefICTBHE 3TOr0 MpPHHLHMNA — JOJTH, KOTODBIE
B cHcTeMe oO6befHHeHHs] ObIH OOLUHMH, MOTYT B
CHCTeMe pa3jefieHHs1 BHOBbL OLITh pasjesieHbl» 385,
TlpumeHss 3ToT mpuHUMN K caydaio HupepnaHzpos,
MATh Jep2KaB MPHILIH K BbIBOLY, UTO «CHAYaJ a KaX-
[asi cTpaHa J0JXKHa B3fITb Ha celsl TOJIbKO T€ H0J-
TH, KOTOpble OHa HMesna [0 