
A/CN.4/SER.A/2008/Add.1 (Part 2)

ЕЖЕГОДНИК  
КОМИССИИ 

МЕЖДУНАРОДНОГО  
ПРАВА

Доклад Комиссии
Генеральной Ассамблее

o работе
ее шестидесятой сессии

ОРГАНИЗАЦИЯ ОБЪЕДИНЕННЫХ НАЦИЙ

2008
Том II

Часть вторая

United Nations publication 
ISSN 0251-771X

Printed at United Nations, Geneva – 1523244 (R) – November 2015 – 52

Е
Ж

Е
ГО

Д
Н

И
К

 К
О

М
И

С
С

И
И

 М
Е

Ж
Д

У
Н

А
РО

Д
Н

О
ГО

 П
РА

ВА
 

2008 
Том

 II  
Ч

асть вторая 
О
О
Н



- 2015 



 
 
 

 

 
 

 

  

… 2007 ). 

  
  

  
 

   

    
 

     

 

 

 
 
 

* 

*         * 
 
 
 
 
 
 
 
 

A/CN.4/SER.A/2008/Add.1 (Part 2) 

 
 
 
 
 
 
 
 
 
 
 

 

ISSN 0251-771X 



 

iii 

 
 
 

 
 

  

   

 A/63/10.    
 (5  – 6  7  – 8 2008 .................   1 

  ....................................................  207 

 
 





 

1 

 
 
 

 63/10  

 
(5  – 6 7  – 8  2008  

 

  
 .................................................................................................................................................................................   6 

 .................................................................................................................................................   6 
  ...........................................................................................................   7 

  

 I.   .................................................................................................................  1–11 13 
  A.  ...................................................................................................................................  2 13 
  B.   ...........................................................................  3–5 13 
  C.  .......................................................................................................................  6–7 13 
  D.  ...................................................................................................................................  8–9 14 
  E.  ..........................................................................................................................................  10 14 
  F.  ........................................................................................................................................  11 15 

II.   .................................................................  12–25 16 

III. ,   
    ..................................................................................................................................................  26–33 18 

  A.   ............................................................................................  26–28 18 
  B.   ................................................................................  29–30 18 
  .   ......................................................................................................  31–33 18 

IV.  .....................................................................................................................  34–54 19 
  A.  ...............................................................................................................................................  34–36 19 

  B.  ................................................................................................  37–48 19 
   1.   .............................................................  39–45 20 
   2.   .....................................................................  46–48 21 
     .....................................................................................................................  49 21 

  D.  -   ................................  50–52 21 
  E.  ...............................................  53–54 22 

   1.   ................................................................................................................  53 22 
   2.   .......................................................................  54 25 
      .........................................................................................................................................  25 

      ........................................................................................................................................................  27 

      I.    ....................................................................................................................................  28 
       ....................................................................................................................  28 
       ...........................................................................................................  29 

      II.    ....................................................................................................................  31 
      ....................................................................  31 
       ...............................................................................  32 

__________ 

   



2  

 

 

   

       ...............................  34 
       ..................................................................  35 
       ........................................................................................  36 
      ..........................................................................  37 
       .............................................  39 

      III.  ,   ...................................................................................  40 
       ............................................................................................  40 
        ....................................................................................................  41 
       .........................  41 
       .............................................................................................................................  42 
       ..............................................................................................................................  44 
       .....................................................................................................  45 

      IV.    ...............................................................................................................  47 
       .......................................  47 
       .........................................................................................................  49 
       ..........................................................................  51 
        
        .....................................................................................................................  52 
   

V.   ................................  55–66 53 
  A.  ...............................................................................................................................................  55–57 53 

  B.  ................................................................................................  58–64 53 

  . - 
     ......................................................................................  65–66 54 

   1.   ................................................................................................................  65 54 
   2.   .......................................................................  66 56 
      ........................................................................................................................  56 
      ...............................................................................................................  57 
      .............................................................  58 
     - 
        .........................................................................................................................................  59 
      ........................................  59 
       ......................................................  72 
       ..................................................................................  72 
       ....................................................  73 
       74 
       .............................................................................................  74 
       ...  74 
       ............................................................................  75 
      
         .........................................................................................................................................  75 
       .....................................................................................................  75 
     -  .................................................  76 
      .................................................  76 
      .....................................  77 
      ...............................  77 
     .......................................................................................................................................................  77 
   

VI.    ............................................................................................  67–124 78 
  A.  ...............................................................................................................................................  67–70 78 

  B.  ................................................................................................  71–122 79 

   1.     ...................................  80–92 79 
   2.   ..........................................................................................................  93–109 82 
    )  ...................................................................................................................  93–94 82 
    b)  ..........................................  95–109 82 



 3 

 

 

   

   3.   ............................................................  110–122 84 
  .    
      ....................................................  123–124 85 

   1.   ................................................................................  123 85 
   2.  
     ............................................................................................................  124 94 
    2.1.6 [2.1.6, 2.1.8]    .............................................................................  94 
    2.1.9   ........................................................................................................................................  99 
    2.6     .............................................................................................................  101 
    2.6.5   .....................................................................................................................................................  101 
    2.6.6   .............................................................................................................  103 
    2.6.7   ...............................................................................................................................  104 
    2.6.8   ..................................................  105 
    2.6.9  ..........................................................................................  106 
    2.6.10   ........................................................................................................................................  108 
    2.6.11 - 
       ..................................................................................................................................  110 
    2.6.12  
       .....................................................................................................................  111 
    2.6.13  ....................................................................................................  113 
    2.6.14 ..........................................................................................................................  115 
    2.6.15  ..................................................................................................................  117 
    2.7   ...........................................................................  119 
    2.7.1  .................................................................................................  120 
    2.7.2  ......................................................................................  121 
    2.7.3    ................................  121 
    2.7.4  ..................................................................................  121 
    2.7.5  ......................................................................................  122 
    2.7.6   ,  

  
 ................................................................................................................................................  123 

    2.7.7   ............................................................................................................  124 
    2.7.8   .....................................................................................  125 
    2.7.9   .............................................................  125 
    2.8    ...................................................................................................................  127 

VII.  .............................................................................  125–165 130 

  A.  ...............................................................................................................................................  125–126 130 
  B.  ................................................................................................  127–163 130 

   1.    ............................................  135–144 131 
   2.   ..........................................................................................................  145–162 134 
    )  ...................................................................................................................  145–147 134 
    b)  ..............................................................................................................................  148–162 134 
      i)  .............................................................................................................  148–153 134 
     ii)  ...................................................................  154–162 135 
   3.   ............................................................  163 136 
      
    ........................................................................  164–165 136 
   1.   ................................................................................................................  164 136 
   2.  
      .............................................................................................................................................  165 143 
       .  143 

    I   .............................................  143 
      46.  - 
        .......................................................................................................  143 
      47. - 
         .......................................................................................................  145 
      48.   ...............................................................................................  145 
      49 [48].   ...................................................................  147 



4  

 

 

   
      50 [49].  
         ......................................................................................................................  148 
      51 [50].  
         ......................................................................................................................  149 
      52 [51].  
         ..........  149 
      53.  .......................................................................................  152 
   

VIII.  ...........................................................................................................................  166–213 153 

  A.  ...............................................................................................................................................  166–169 153 
  B.  ................................................................................................  170–213 153 

   1.    .......................................  173–184 153 
   2.  ..........................................................................................................  185–206 155 
    )  ...................................................................................................................  185–190 155 
    b)   
       ...................................................................................................................................  191–197 155 
    ) .......................................................  198–206 156 
   3.   ............................................................  207–213 157 

IX.  .............................................................................................................  214–264 158 
  A.  ...............................................................................................................................................  214 158 

  B.  ................................................................................................  215–264 158 

   1.   ...........................  217–225 158 
   2.  ..........................................................................................................  226–259 160 
    ) ..............................................................................................  227–229 160 
    b)  .................................................................................................................  230–240 161 
    c)  ..........................................................................................  241–250 162 
    d)  ....................................................  251–256 164 
    e)  ..........................................................  257–259 164 
   3.   ............................................................  260–264 164 

X.    .......................................  265–311 166 
  A.  ...............................................................................................................................................  265 166 

  B.  ................................................................................................  266–311 166 

   1.   ...........................  267–277 166 
   2.  ..........................................................................................................  278–299 167 
    )  ....................................................................................................................  278–280 167 
    b)  ...............................................................................................................................  281 168 
    c)  .............................................................................................................  282–287 168 
    d)  ................................................................................................................  288–293 169 
    e)  .............................................................  294–299 170 
   3.   ............................................................  300–311 171 

XI.  (AUT DEDERE AUT JUDICARE)  312–332 174 
  A.  ...............................................................................................................................................  312–313 174 

  B.  ................................................................................................  314–315 174 

   1.     ...........................................  316–321 174 
   2.  ..........................................................................................................  322–328 175 
    )  ...................................................................................................................  322–323 175 
    b)   ...................  324–326 175 
    )  ..............................................  327–328 176 
   3.  ............................................................  329–332 176 

XII.  .................................................................................................  333–388 177 
  .  .......................................  333–362 177 



 5 

 

 

    

   1.   
      ........................................................................................................................................  336–340 177 
   2.   - 
       ...........................................................  341–346 178 
   3.  ................................................................  347–350 180 
   4.  .................................................................  351–352 180 
   5.  
      ..............................................................................................................................................  353–354 180 
   6.   ................  355 180 
   7.   ....................  356 181 
   8.  ....................................................................................................................  357–358 181 
   9. ........................................................................................................  359–362 181 
  B.    ...................................................  363 182 
  C.   ................................................................................................  364–371 182 

  D.   ...................................................................................................................  372 183 

  E.   ..................................  373–374 183 
  F.   ..................................................................................................  375–388 183 

  ...............................................................................................................................................................................  185 

 I.   .........................................  185 
 II.   ........................................................................................................  199 
 



6  

 

 

 

 - -  
  
  

    
  

  
  

  
  

  

  
  

  
-   
  

* 

*         *

AJIL American Journal of International Law (Washington, D.C.) 
BYBL The British Year Book of International Law 
I.C.J. Reports ICJ, Reports of Judgments, Advisory Opinions and Orders 
ILM International Legal Materials (Washington, D.C.) 
ILR International Law Reports 
P.C.I.J., Series B PCIJ, Collection of Advisory Opinions (Nos. 1–18:  up to and including 1930) 
UNRIAA United Nations, Reports of International Arbitral Awards 

* 

*         * 

  

.  
 

* 

*         * 

,   

 
 

 . 

* 

*         * 

: www.un.org/law/ilc. 

 



  7 

 

 

 

 
  

 

(
1856 ) ( , 16  1856 ) 

British State Papers 1856, vol. LXI, 
p. 155. 

-  -

-

-8. 
  United Nations, Treaty Series, vol. 49, 

No. 747, p. 3. 
( 1947) Ibid., vol. 41, No. 643, p. 21. 

 Ibid., vol. 48, No. 746, p. 203. 
 Ibid., vol. 41, No. 644, p. 135. 
 Ibid., vol. 42, No. 645, p. 3. 

 ( , , 4  1949 
) 

Ibid., vol. 34, No. 541, p. 243. 

 
Ibid., vol. 500, No. 7310, p. 146. 

 Ibid., vol. 596, No. 8638, p. 359. 

-  
 (A/59/49), 

 I,  59/38. 

 

(  
United Nations, Treaty Series, vol. 78, 

No. 1021, p. 292. 

 
Ibid., vol. 213, No. 2889, p. 221. 

-  
Ibid., vol. 660, No. 9464, p. 240. 

-
16  

Ibid., vol. 999, No. 14668, p. 225. 

-  
Ibid, vol. 993, No. 14531, p. 35. 

 Ibid., vol. 1520, No. 26363, p. 217. 

-  Ibid., vol. 1577, No. 27531, p. 81.  

-  Ibid., vol. 2515, No. 44910, p. 122. 

 

 United Nations, Treaty Series, vol. 2135, 
No. 37248, p. 213. 

 

 League of Nations, Treaty Series, 
vol. XXVII, No. 678, p. 157. 

 
Ibid., vol. XCII, No. 2096, p.301. 



8    

 

 

  

 
1947  

United Nations, Treaty Series, vol. 55, 
No. 814, p. 187. 

 
Ibid., vols. 712, 1021 ( )  

1401, No. 10232. 

 ( , 1 1970 ) 

Ibid., vol. 1028, No. 15121, p. 180. 

 , : 
 a) , 1986 ( , 14  1986  

 ) 
 b) , 1986  

 ( , 13  1986 ) 

Ibid., vol. 1429, No. 24237, p. 107 and 
185. 

 -  ( , 15  1989 ) Ibid., vol. 1924, No. 32847, p. 3.  
  

  1  

Ibid., vols. 1867–1869, No. 31874. 

 

 
League of Nations, Treaty Series, 

vol. XI, No. 297, p. 173. 

 ( , 20  1958 ) 

United Nations, Treaty Series, vols. 335, 
516, 609 and 1059, No. 4789. . 

 UNECE, TRANS/ WP.29/ 409. 

 ( , 
1  1971 ) 

United Nations, Treaty Series, 
vol. 1142, No. 17935, p. 252. 

 ( ) ( , 14  1975 ) 
Ibid., vol. 1079, No. 16510, p. 204. 

-
-  

Ibid., vols. 1216 and 1436, No. 19609, 
p. 81. 

 

Ibid., vol. 2296, No. 40906, p. 74. 

 

 
18  

United Nations, Treaty Series, 
vol. 1393, No. 23317, p. 162. 

-  

-  
United Nations, Treaty Series, 

vol. 2051, No. 35457, p. 363. 
 -

15  
Ibid., vol. 2149, No. 37517, p. 409. 

 Ibid., vol. 2187, No. 38544, p. 230. 
  -

 
Ibid., vol. 2178, No. 38349, p. 256. 

 

 

United Nations, Treaty Series, 
vol. 1582, No. 27627, p. 257. 

 

  

 United Nations, Treaty Series, vol. 516, 
No. 7477, p. 231. 



  9 

 

 

  

 Ibid., vol. 450, No. 6465, p. 114. 
-

 
Ibid., vol. 1833, No. 31363, p. 179. 

-  

Ibid., vol. 2167, No. 37924, p. 174. 

 
Ibid., vol. 1678, No. 29004, p. 249. 

 

14  

LEG/CONF
 

 

( , 6  1906 ) 
D. Schindler and J. Toman, The Laws 

of Armed Conflicts, Martinus Nih-
joff, 1988, pp. 301–310. 

(
):  (II) 

, (IV) 
, (VI) 

  (IX) 
 

The Hague Conventions and Declara-
tions of 1899 and 1907, J. B. Scott 
(ed.), New York, Oxford University 
Press. 

 
 

D. Schindler and J. Toman, The Laws 
of Armed Conflicts, Martinus Nih-
joff, 1988, pp. 69–93. 

  

 -
 

British and Foreign State Papers, 
1919, vol. CXII (London, H.M. Sta-
tionery Office, 1922), p. 1. 

- -
 

 III, 
II 

. 

 

–5. 
 

VI
 

 
. 

 
. 

 
. 

 

United Nations, Treaty Series, 
vol. 1125, No. 17512, p. 330 et seq. 



10    

 

 

  

 
( , 8  1977 ) 

Ibid., vol. 1125, No. 17513, p. 658 et 
seq. 

 
Ibid., vol. 249, pp. 292 and 366. 

 ( , 30  2008 ) Ibid., vol. 2688, No. 47713, p. 35. 

 

 
) 

United Nations, Treaty Series, vol. 1155, 
No. 18232, p. 417. 

 
Ibid., vol. 1946, No. 33356, p. 101. 

 

 

Official Records of the United Nations 
Conference on the Law of Treaties 
between States and International 
Organizations or between Interna-
tional Organizations, vol. II (United 
Nations publication, Sales No. E.94. 
V.5). .  ILM, vol. 25 
(1986), p. 543. 

 

 
United Nations, Treaty Series, vol. 480, 

No. 6964, p. 44. 

 

 
 

United Nations, Treaty Series, vol. 1046, 
No. 15749, p. 146. 

 

 

ILM, vol. 36 (1997), p. 7. 

  United Nations, Treaty Series, vol. 1513, 
No. 26164, p. 355. 

-
 

UNEP, Selected Multilateral Treaties 
in the Field of the Environment, 
vol. 2, Cambridge, Grotius, 1991, 
p. 343. 

 
United Nations, Treaty Series, vol. 1439, 

No. 24404, p. 305. 

24  
UNEP, Selected Multilateral Treaties in 

the Field of the Environment, vol. 2, 
Cambridge, Grotius, 1991, p. 372. 

.  ILM, vol. 26 (1987), 
p. 41. 

 

United Nations, Treaty Series, 
vol. 2101, No. 36508, p. 177. 

 
Ibid., vol. 1936, No. 33207, p. 309. 

 

Ibid., vol. 2331, No. 33207, p. 265. 

9  
Ibid., vol. 2099, No. 36495, p. 195. 

-  
Ibid., vol. 1771, No. 30822, p. 218. 

- -
 

Ibid., vol. 1760, No. 30619, p. 199. 



  11 

 

 

  

-
 

Ibid., vol. 2354, No. 42279, p. 67. 

 
Official Journal of the European Com-

munities, No. L 342, 12 December 
1997, p. 19. 

 
 

 

United Nations, Treaty Series, 
vol. 1954, No. 33480, p. 214. 

 
UNEP, Selected Multilateral Treaties in 

the Field of the Environment, vol. 2, 
Cambridge, Grotius, 1991, p. 448. 

-  
, (A/51/49), 

 III
 

 Official Journal of the European Com-
munities, No. L 289, vol. 43, 16 No-
vember 2000, p. 31 (16/11/2000). 

 
S. Burchi and K. Mechlem, Groundwa-

ter in International Law: Compila-
tion of Treaties and Other Legal In-
struments, Rome, FAO/UNESCO, 
2005, p. 102. ILM, 
vol. 40, No. 2 (March 2001), p. 321. 

 
– 

 
  

S. Burchi and K. Mechlem, Groundwa-
ter in International Law: Compila-
tion of Treaties and Other Legal In-
struments, Rome, FAO/UNESCO, 
2005, p. 4.  

-

 

Ibid., p. 158. 

 
United Nations, Treaty Series, 

vol. 2366, No. 42662, p. 479. 

 
S. Burchi and K. Mechlem, Groundwa-

ter in International Law: Compila-
tion of Treaties and Other Legal In-
struments, Rome, FAO/UNESCO, 
2005, p. 119. 

- -
 

United Nations, Treaty Series, 
vol. 2338, No. 41902, p. 43. 

11  
International Environmental Law – 

Multilateral Treaties, W. E. Bur-
henne (ed.), The Hague, Kluwer 
Law International, vol. IX, p. 52. 

 
S. Burchi and K. Mechlem, Groundwa-

ter in International Law: Compila-
tion of Treaties and Other Legal In-
struments, Rome, FAO/UNESCO, 
2005, p. 198. 

 

 
25  

United Nations, Treaty Series, vol. 294, 
No. 4300, p. 3. 

, Official Journal of the 
European Communities, No. C 340, 
10 November 1997, p. 173. 



12    

 

 

  

 United Nations, Treaty Series, vol. 402, 
No. 5778, p. 86. 

 

 

ILM, vol. 30 (November 1991), p. 1461, 
and vol. 45 (January 2006), No. 1, 
p. 5. 

 
 

United Nations, Treaty Series, 
vol. 1757, No. 30615, p. 3 

 
Ibid., vol. 2172, No. 38131, p. 243. 

 



13 

I 

 

1. 
– 

– – 

 

-  

  

2.  

- -   
-   

)* 
-   
- -   
-   
- -   
-   
-   
-   
-   
-   
-   
-   
-   
-   
-   

 
-   
-   
-   
-  -  
-    
-    
-   
-  -  
-   
-   
-   
-   
-   
- A.   
-   
-   

__________ 
* 372  

-   
-    

  

3. -
 

-  
-

 
-

 
-

 
-  

4. 

1 2. 

5. 

-  -  
-  -

-  - -
-  -
-  - -

- -
-  - -
- -

- - -
- -

-  , -  -
. 

  

6.  2977-

 

 a)  : 
-  
-  -

- - -
- -

-  -  -  
__________ 

1 -  - -  
- - -   

2 -  -  - -  
- - -  

- -   



14    

 

- - -
- -

(ex officio). 

 b)  : -
-  

- -
- - -

- -
- - -

- -
-   - -

- - , 
-  -

(ex officio).  

 c)  : 
-
-  -

- - -
- - -
-  -

- -
-  - -

-  -
-  - -

 -  (ex officio). 

 d)  
: -

-
- - -

-  -
- - -

- -
-  - -
- -
-  - -

-  (ex officio).  

 e)  : -
-

- - -
- -

- - -
- -

-  - -
- -

-  -  -
 officio). 

7. 
  

D.  

8. -  
  

 

 a)  
3: -

__________ 
3 -

 

- , 
-  - - -

- - -
- -

- -  
-  - -
- -
-  - -

-  -
(ex officio).  

 b)  
-

-
- - -

- -
-

- - -  
- - -

- -  
- -

(ex officio).  

 c)  4: 
-  -

-
- - -  

- - -
- -

- - -
- -

(ex officio). 

 d)   
(aut dedere aut 

judicare): - -
 

9. 

 - -
- - -

- - -
- -

-  -
-  - -  

- - -
- -

- - -
- -

(ex officio). 

E.  

10. 
  -

 
-   

__________ 
4 2979-  16 

 



 15 

 

 -
 -

– 
 

- -
- - -

 

F.  

11. -

 

1.  
2.  
3.  
4.  
5. 

 
6.  
7. 

dere aut judicare). 
8.  
9. 

 
10. 

 
11.  
12.  
13.  

 
 



16 

II 

 

12. 

b

 

13. 

 

14. 

 

 
–

 

15. 

 

16. 

  

17. 

5 

6 7 

 

18. 

 

19. 

 
 

__________ 
5  2007 ,  II ( ),  

A/CN.4/586. 
6  2006 ,  II ( ),  

A/CN.4/574. 
7  2007 ,  II ( ),  

A/CN.4/584. 



 17 
 

 

 

20. 

A/CN

VII). 

21. 

 

II). 

22. 

(A/CN

A/CN.4/5 Add.1–

IX). 

23. 

A/CN.4/601). 

(A/CN

 X). 

24. 

 
XI). 

25. 

XII

XII

 XII

- XII, 

 

-  
 I

8 -  
 II

XII

– – 7 
 

__________ 
8 A/CN.4/L

-  
 

 



18 

III 

 

   

26. 

 

 ) 

 

 b) 

 

 ) 

-
 

27. 

 

 

 )  

 b) 
 

 ) 

 

28. 

? 

   

29. 

–
 

30. 

VII.  

   

31. 

 

32. 

 

 

33. 

 

 



19 

IV 

 

   

34. 

 
- 9

10

11. 

35. 

12

 

- , 

 
-

 
-

__________ 
9  2002 , –519, 

 116
2002 

 
10  2000 

167–169. 
11  2002 , 

 116. 
12  2003 

: 
 2004  

Add.1; :  2005 
 Add.1; : 

 2007  

 

 

36. 

13 
14 

–
 

15. 

   

37. 

16

-  
-

__________ 
13 -  
14 -
.      ,   

  ,  … 2006 ,  II (  ), 
 76. 

15 . 2885  2903-   2  2006, 
. 

16   
 

A/CN.4/577 Add.1–2, 
-

A/CN.4/588
-

. 



20  

 

b

 

38. -

–
14–20,  

-

 

 

1.   
 

39. 
17 

 

– 

, 

__________ 
17    

"  
 

 1. 
-

-

 
 2. -

 

 

 
 1997 

  

40. 

 

 

41. 

  

b

 
 

 

42. 
 

1997 



 21 

 

 
 

18

-

-

 

43. 

 

19

20, 

 , 

– 
  – 
  

44. 
 

__________ 
18 

 
 

19  1994  222, 
 148. 

20 , . 98–148. 

 

45. 

 

 

2.   
 

46. - -

A/CN.4/L.724*) 

( E.1,  

47. –2991-

E.2,  

48. 
 

 ,  

   

49. -

 

  

  

 b) 

 

 

 c) 
 

 

D.  
 -  

50. -

 



22  

 

 "  

   
 

  -

 

51. 

 

 
  

 

52.  
-

 

  
 

1.   

53. 

 

 

 … 

  
 

 

 

 XVII

 

  

- -

XXI  

  
 

 
 

  

 

 
 

 
 

  
 

 … 

I 

 

.  

  

 a) 
 

 b) 

 

 c) 

 

.  

  

 a) 

 

 b) 

 

 c) 
 

 

 d) 

 

 ) 

 

 f) 

 



 23 

 

 g) 

 

 

 h) 

-  

II 

 

.  

 

 

 

.  

 

 

 ) 

 

 b) 
 

 ) 

 

 d) 

 

.  
 

 1. 

 

 ) 

 

 b)  

 

 ) 
 

 d) 
 

 ) 

 

 f) 

 

 g) 

 

 h) 

 

 i) 
 

 2. 

 

.  

 1. 

 

 2. 

 

 3. 

 

.  

 1. 

 
 

 2. 
 

.  

 1. 



24  

 

 

 2. 

 

 3. 
 

 

 4. 

 

.   
 

 

-

 

III 

 

.  

 

 

.  

 1. 

 

 2. 

 

.  
  

 

 

 

.  

 1. 

 

 2. 

 

 

.  

 

 

.  

 1. 
 

 



 25 

 

 2. 

 

 3. 
 

 

 IV 

 

.  
 

 

 

 a) 
 

 b) 
 

 c) 
 

 d) 
 

 e) 
-

 

 f) 

 

 g) 
 

 h) 

 

.  

 1. 

 

 2. 
 

 ) 

 

 b) 

 

 3. 

 
 

 4. 
-

-  

.  

 

 

.    
  

 

 

 

2.  

54. 
 

  

 

1) 

 



26  

 

21

 

-
22. 

2) 

23

24

 
 

3) 

__________ 
21  

 
22  2007 - 
 160– –69. 
23  Add.1–2 

( 16 )  A/CN.4/588 ( ). 
24  

b) 

 
 

4) 

 

 – 
 
 – 

 

5) 

25

 
 

-

__________ 
25 S. Burchi and K. Mechlem, Groundwater in International Law: 

Compilation of Treaties and Other Legal Instruments, Rome, 
FAO/UNESCO, 2005. 



 27 

 

 

 

 

-  

26. 

6) 

 

 

 

 … 

  

 

 

 

 

 

 

- -
 

 

 

 

 
__________ 

26 International Law Association, Report of the Seventy-First 
Conference, Berlin, 16–21 August 2004, London, 2004, pp. 335–412. 

 

 

 

 

 
 

  
 

 … 

 

1) 

 
 

27  

28. 

2) 

29. -

 

 

3) 

 
 

- -
 ( - -

")30 
__________ 

27  2001  , 
97 . 

28  2006  66, 
 67. 

29 . Burchi and Mechlem, op. cit. ), foreword. 
 P.H. Gleick, “Water resources”,  S. H. Schneider (ed.), 

Encyclopedia of Climate Change and Weather, vol. 2, New York, 
Oxford University Press, 1996, pp. 817–823. 

30 
- - , 3–14  

1992  ( , 



28  

 

31. 

4) 

(  
)

 

I 

 

.  

  

 a) 
 

 b) 

 

 c) 

 

 

1) 

                                                                                                  

 R.93.I.8 ),  I: 
, 1, I. 

31 , II,  18.1–18.90. 

 

2) 

 

 

3) 
a–c

  

 

4)  b 

-



 29 

 

 

 b

 

5)  c 
 

 
 

.  

  

 a) 

  

 b) 

 

 c) 

 

 d) 

 

 ) 

 

 f) 

 

 g) 

 

 h) 

-
 

 

1) 

 

-

32

 

__________ 
32 /EC 

 
 

 

(Official Journal of the European Communities, 
No. L 327 of 22 December 2000, p. 6). 
 

 
  – 

(S/AC.26/2003/31, Glossary). 
 

 
 

(Burchi and 
Mechlem, op. cit. ( 25 ), p. 537). 
 

 
 

 (Report of the Seventy-
First Conference ( 26 ), p. 9). 
 

(Official Journal of the 
European Communities, No. L 020 of 26 January 1980, p. 43); 

 2 

ibid., No. L 375 of 31 December 1991); 
 

 
 

 

 
 

 
 

 



30  

 

 

2) 

 

-

 

3) 

 

4)   

-
 

-

 

 

5)  d 

-

 



 31 

 

6) e 

 

  

 

7)  
 f 

 – 

–  

-

–

-
50 

 

8) 

 g h

– 

-

 

 II 

 

3.  
 

 

 

 

1) 

 

2) 

33

__________ 
33 )   

 ;  
 (United Nations, Treaty Series, 

vol. 1852, No. 31532, p. 79, ILM, vol. 30 (1991), 
p. 678); 

 



32  

 

 
 – 

 

34

 – 

                                                                                                  

 b)  

-  

 

 
 )  

 

, 
 

(

(
); 

(  (

–   (
,  R.73.II.A.14), 

,  I.)
 (  

(
  1986 ); 

- -
 . 

 d)  

 
 

 
 

 
34  

 

35. 

3) 

 

 

 

 

4) 

 

 

.  

 

 

 ) 

 

 b) 

 

 ) 

 

 d) 

__________ 
35 

-
 4,  



 33 

 

 

 

1) 

 – 
-

36

 

2) 

 

a–d

37. 

3)  

 
 

 

4) b–d 

__________ 
36 . 
37  

 

38: 

 

b c

c 

 

5) 

d 

 

6) 
– 

39 

__________ 
38 .  119 

 
39 

 
 1994  



34  

 

40. 

.  
 

 1. 

 

 ) 

 

 b) 

 

 ) 
 

 d)  
 

 ) 

 

 f) 

 

 g) 

 

 h) 

 

 i) 

 

 2. 

__________ 
40  –16. 

 

 

1) 

 

-

 
 

-

 

2)   

 

 

 

3)  g 
-



 35 

 

-

. 

4) d i 

d 

i 

 

  

 

5) 

 

 

 

41. 

.  
 

 1. 

 

 2. 

 

 3. 

 

__________ 
41 

  



36  

 

 

1) 
 6 

 

 

2) Sic utere tuo ut alienum non laedas 

 

 

3) 

42

 

4) 

__________ 
42 

 1994 , 
  

  2001 
   

,  2006  

 

5) 

  

.  

 1. 

 

 2. 

 

 

1) 

 

43

44 

- -
 

__________ 
43   33 . 
44  

, - - , 14–25  1977  
( , 

 E.77.II.A.12), , (  85) . 51 
. 



 37 

 

45

46. 

2) 

47. 

3) 

 

-

 

4) 

 
  

-

__________ 
45 

- - , 3–14  
1992  ( .  30  31, ). 

46 -

  
47   

2000/60/EC48 

49

50

-

 

.  
 

 1. 

 

 2. 

 

 3. 

__________ 
48  32 . 
49 

-

1992 ) –  1996–1999 . .  
 2006/118/EC 

12 
, Official Journal of the European Communities, No. L 372 

of 27 December 2006, p. 19. 
50 

: 
 

 
 



38  

 

 

 4. 
 

 

 

1) 

 

-

 

2) 

 

 

-

51. 

3) 

__________ 
51 

1992 

-

 
 

-
(  , ibid., vol. 2099, 
No. 36496, p. 314). 



 39 

 

-

 

4) 

 

-
 

5) 

 

6) 

 

 

 

.  
 

 

-

 

 

1) 

 

 II

52

__________ 
52 

 



40  

 

 

2) 

 

-

-

 

 

 III 

 

.  

 
 

 

 

1) III 

 

2) 

 

3) 

 

 

4) 

-

 

5) 

-



 41 

 

  . 

[ ]

 

-

 

 

.  

 1. 

 

 2. 

 

 

1) 

 

 – 

 

2) 

 

 
 

 

 

.  
 

 

 

 

1) 

 

 



42  

 

 

2) 
 – 

 

 

53

 

 

3) 

 

 

4) 

 

 

__________ 
53 

  

 

5) 

  

54

55.  

.  

 1. 

 

__________ 
54 -

 

(1995 
, 

(
 

(1999 

(2
 

55 

10 

 



 43 

 

 2. 

 

 

1) 

 

 

2) 

b

56 
57

__________ 
56  . . Charter on Ground-Water 

Management (United Nations publication, Sales No. E.89.II.E.21), 
document E/ECE/1197-ECE/ENVWA/12. 

57 

 

3) -

 
"58  

 
-

 59. 

4) 

– 

-
-

                                                                                                  

( 49
). 

58 
 

59 . 



44  

 

 

5) 
 

 

 

 

 

-

-

 

8. 

6) 
-

 

 

7) 

 

 

 

.  

 

 

 

1) 

 

-

-

 

2) 
" » 

 

b

"
 2000 

 

3) 
II. 



 45 

 

 

4) 

 

– 

 

 

5) 

 

 
  

 
 4)

 
VII). 

6) 
 

-

… 

 

 

 

.  

 1. 

 

 2. 

 

 3. 

 

 

1) 
 

 
-



46  

 

 

2) 

 

3) 
-

1985 

 

 

 XIV) 1998 

-
[ ]

 60

 

 

4) 

[ ]

__________ 
60 . 

 XIV) 
XIV)61

 
" 

62. 

5) 

 

 

6) 

 

-

__________ 
61 . 
62 

- - , 3–14  
1992  (  30  31, ),  40. 



 47 

 

  

7) 

 

 IV 

 

.  
 

 

 

 a) 
 

 b) 
 

 c) 
 

 d) 
 

 e) 
- -

 

 f) 

; 

 g) 
; 

 h) 

 

 

1) 

 

2) 
 – 

 
-  

-

 

  

h 

 

3) 

 

63 

12). 

__________ 
63 . 



48  

 

 - - 64 
 

 -

 

4) 

 

 

-

 
 

 

a)  

-
b

c
d

e

f
g

-

h

i

 

 

– 

– 
– 

-  

__________ 
64 0, . 

5) 

 

 

 
XIX). 

6) -

- -

 

 

65. 

7) 

 66

 

[ ]

 

 – 

__________ 
65 

 ( , –10 
 4 b)). 

66 
- - , 3–14  

1992  ( 30 ),  9 d. 



 49 

 

 
67.  

68

69. 

.  

 1. 

 

 2. 
 

 ) 

 

 b) 

 

 3. 

__________ 
67 , para. 12. 
68 , para. 38 c). 
69 

,  –
4   (A/CONF.199/20, 

, R.03.II.A.1),  I, 
 2 (

 , 2002 
, , IV, 25). 

 

 4. 
-

-
 

 

1) 

 
 

-

– 
  

2) 
 

 

 

 



50  

 

3) 
 a 

 

 
70

71 

 

 

 b 

 

4) b 
 

 

 

 a 

__________ 
70  2 ( ). 
71  198 (  

). 

 b 
 

 

5) -

 

 

6) 

- -
72

 

-

-

-

 

7) 

__________ 
72 . 



 51 

 

 

1994 

  

-
73 

 

8) 

 

 

 

-  

9)  

-
 

__________ 
73 . 

-
 

.  
 

 

 

 

1) 

 
 

-

 

2) 

 

 

3) 

 

 



52  

 

 

 

 

 

 

-

 
 

.   
  

 

 

 

 

1) 

 

-

 

2) 

 

3) 
 

 

 



53 

V 

 
 

   

55. 
74 

-  
 

56. 

75 76 77 

78. 

57. -

-

-

79.  2946-

–3, 5, 5-

__________ 
74 -

2004  145

  
158

, 

 
75  2005  

A/CN.4/552. 
76   

A/CN.4/570. 
77   

A/CN.4/578. 
78  Corr.1–2. -

2005  30. 
79   –324, 

89–90. 

 
80. 

   

58. -

-

 

59. 

(A/CN.4/L.721) 
–

 , 
 

Add.1). 

60. 
a

; b – 
– –

 
c) 

d) 
 

 

-

(A/CN.4/L.726). 

__________ 
80 

80. 



54   

 

61. 

8- - -

 

62. 
- -

18 

, - -

, D  

63. -
–

, 

 

64. -
-

-  

C.   
 

 

1.  

65. 

 

 
 

.  

 

 

.  

  

 a) 

 
 

 b) 

– 
– 

-
 

.  
 

 
 

 a)  – 
 

 b)  – 
 

.  
  

 

 

 a) 
 

 b) 

 

 5.  
 

 

 

.  
 

 1. 
 – 

  

 2. 

 

.  

  
 

.  
 

 1. 



 55 

 

-
-

 

 2. 
- -

 

 3. 

 

.  
  

 

 

.  

 

 

 a) 
 

 b) 

 

 c) 
 

.  
  

 

 

 a) 
 

 b) 

 

.  

 

. 

.  
  

 

 

 

.  

 

 

.  
-  

 

 

.  
 

 

 

.  
  

 

 

 )  

 b)  

 )  

 d)  

.  
 

 
 –  

 

 

 
 

 ) 

 

 b) 

 

 )  
 

 d)  

 )  

 f) 
 



56   

 

 g) 
 

 h)  

 i) 

 

 j)  

 k)  

 l)  

2.  

66. 

 

 

.  

 

 

 

1) 

-
81

 

__________ 
81 

 

( 1963  II, 9, 
 )

  

2) 
 

 – 

a

b

c

 

3)  

82

  83. 

4) 
 

 

5) 
-

-

-

–
__________ 

82 

18-  (A/C.6/60/SR.18),  40,   
(2006 ),  , 19-  
(A/C.6/61/SR.19),  48. 

83 "    
 1.  

 
    
 b)  

-  
2.  

 

  



 57 

 

- –12 

  

 

–

 
 

.  

    

 a) 
 

 

 b) 

 – 
 – 

-
 

 

1) 
 

2) 
 ) 
 

 

3) b
 

 

84. 

__________ 
84 

 
 "  
 

4)  
 – 

 – 

 –

-

 

5) 

 

 

                                                                                                  

 – 
 – 

-
 

Institute of International Law, Yearbook, vol. 61 (1986), Session of 
Helsinki (1985), Part II, p. 278 (    http://www.idi-
iil.org, resolutions). 

Tadi

 (Prosecutor v. 
Decision on the Defence Motion of Interlocutory Appeal on 
Jurisdiction, Case No. IT-94-1-AR72, 2 October 1995, International 
Tribunal for the Former Yugoslavia, ILM, vol. 35, No. 1 (January 
1996), p. 37. .  United Nations, Juridical Yearbook 1995, 
Part Three, p. 501). 



58   

 

6) 

85

 

 
 

.   

 1. 

 

 2. 

. 

7) 
 

86. 

8) 

 

9) 

 

 

.  
 

 
 

 

__________ 
85 . A. D. McNair and A. D. Watts, The Legal Effects of War, 

4th ed., Cambridge University Press, 1966, pp. 2–3. 
86 Ibid., pp. 20-21. 

 )  – 
 

 b)  – 
 

 

1) 
 

 

2) 

87

 
 

88. 

per se 

89

 – – 

ipso 
facto 

90. 

3) 

ipso facto

__________ 
87  

 ipso facto 
 

" (Institute of International 
Law, Yearbook (  84 ), p. 280). 

88 L. Oppenheim, International Law: a Treatise, 7th ed., vol. II, 
Disputes, War and Neutrality, Hersch Lauterpacht (ed.), London, 
Longmans, 1952, p. 302. 

89 A. D. McNair, The Law of Treaties, Oxford, Clarendon, 1961, 
p. 697. 

90 Institute of International Law, Yearbook, vol. 61 (1985), Session 
of Helsinki (1985), Part I, pp. 8–9; .  The Law of Nations: 
Cases, Documents and Notes, 2nd ed., H. W. Briggs (ed.), New York, 
Appleton-Century-Crofts, 1952, p. 938. 



 59 

 

 91 
 

4) 

   – 
 b 

 – 
 

5) 

 
 

.  
  

 

 

 

 ) 
 

 b) 

 

 

1) 

 

2) 

 –  

__________ 
91  

 
 ipso facto 

 
 

 ipso facto 

 -
".  

(Institute of International Law, Yearbook (  84
p. 280) 

 
 

3) 
a b

 

4) 
 b

 , 

 

5) 

- 
–15. 

6) 

 

 5.  
 

 

 

 

1) 

92.  

__________ 
92 

 
(  75

 

 "
 

 1. 

 



60   

 

2) 

 

3) 
 

 

4) 

 

…

 

-
93. 

5) 

 
 

 

                                                                                                  

 
 2. 

 
93    167, 

 38. 

 

94. 

6) 

 

7) 

-

jus cogens

 jus cogens 

 jus cogens

 jus cogens  

8) 

 

__________ 
94 www.state.gov/s/l/2005/87206.htm. 

20-  
(A/C.6/60/SR.20),  34. 



 61 

 

 

 

  

 

9) 

 

 

 

95. 

__________ 
95 McNair, op. cit. (  89 ), p. 704. 

 

5
[ ] 

 

[  
 ] 

[
] 

  

10) , 

 

 

96. 

: 

 

Karnuth v. United States, 279 
U.S. 231, 236–239; Oppenheim’s ‘International Law’, vol. II, 7th ed., 
pp. 302–306)…97. 

98. 

11)  

__________ 
96 M. M. Whiteman, Digest of International Law, vol. 14 (1970), 

p. 510 ("Hearings before the Senate Committee on Foreign Relations 
on the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in 
Outer Space and Under Water [...], 88th Cong., 1st sess."). 
97 Ibid : 

"  
 "

-
[British and Foreign State Papers, 

1867–1868, vol. LVIII, London, H. M. Stationery Office, 1873, p. 16]. 
    , , 29  
1899  [The Hague Conventions and Declarations of 1899 and 
1907, J. B. Scott (ed.), New York, Oxford University Press, 1918]; 
 … , , 29  
1899  [ibid.]. 
 

 [ibid.]; 
 

 
   [ : 

] 
[  ] [

] [
  2)" 

[ibid.]. 
98 Ibid. 



62   

 

 

-
99 Restatement of 

the Law Third 

100

Legality of the Threat or Use of 
Nuclear Weapons  

101. 

12) 

lex specialis

 
 

 

b)  

 

 

13) 

 

__________ 
99   

 
 (  ) (Treaties and Other 

International Agreements of the United States of America, 1776–1949, 
vol. 8, Department of State, 1971, p. 78),  International 
Law in Historical Perspective, J. H. W. Verzijl (ed.), Leyden, Sijthoff, 
1973, at p. 371. 

100 Restatement of the Law Third, Restatement of the Law, The For-
eign Relations Law of the United States, vol. 1, St. Paul (Minnesota), 
American Law Institute Publishers, 1987, para. 336 (e). 

101 Legality of the Threat or Use of Nuclear Weapons, Advisory 
Opinion, I.C.J. Reports 1996, p. 226, at p. 261, para. 89. 

-  

14) 

 

102

103

North Atlantic Coast 
Fisheries 

104

105. 

15) In re Meyer’s Estate 

106. 

16) 
107 108 109 110

__________ 
102 McNair, op. cit. (  89, ) pp. 704–715. 
103 H. J. Tobin, The Termination of Multipartite Treaties, New 

York: Columbia University Press, 1933, pp. 137 et seq. 
104   ,    

3  1783 , Treaties and other International Acts of the 
United States of America, H. Miller (ed.), vol. 2, documents 1–40 
(1776–1818), Washington D.C., United States Government Printing 
Office, 1931, p. 151. 

105 The North Atlantic Coast Fisheries Case, Award of 7 September 
1910, UNRIAA, vol. XI (Sales No. 61.V.4), p. 167, at p. 181. 

A British Digest of International Law: Phase I: 1860–1914, 
vol. 2B, C. Parry (ed.), London, Stevens and Sons, 1967, pp. 585–605. 

106 In re Meyer’s Estate, 107 Cal. App. 2d 799, 805 (1981). 
107 W. E. Hall, A Treatise on International Law, 8th ed., A. Pearce 

Higgins (ed.), Clarendon, Oxford University Press, Humphrey Milford 
Publisher to the University, 1924, pp. 456–457. 

108 C. J. B. Hurst, “The effect of war on treaties”, BYBIL, 1921–22, 
pp. 37–47. 

109 Oppenheim, op. cit. (  88, ), p. 304. 
110 G. G. Fitzmaurice, “The juridical clauses of the peace treaties”, 

Recueil des cours de l’Académie de droit international de La Haye, 
1948-II, vol. 73 (1948-II), pp. 312–313. 



 63 

 

111 112 113 114 115, 
116 117 118 119. 

17) 

"[ ]

120

 

18) 

121

-

122. 

19) 

__________ 
111 McNair, op. cit. (  89, ), pp. 704–710 and 720. 
112 Ch. Rousseau, Droit international public, vol. I, Paris, Sirey, 

1970, p. 223. 
113 P. Guggenheim, Traité de droit international public, 2nd ed., 

vol. I, Genève, Librairie de l’Université, 1967, pp. 241–242. 
114 P. Daillier and A. Pellet, Droit international public (Nguyen 

Quoc Dinh), 7th ed., Paris, Librairie générale de droit et de jurispru-
dence, 2002, p. 309. 

115 A. Aust, Modern Treaty Law and Practice, Cambridge Universi-
ty Press, 2000, p. 244. 

116 Tobin, op. cit. (  103 ), pp. 50–69. 
117 J. Delbrück, “War, effect on treaties”,  R. Bernhardt (ed.), En-

cyclopedia of Public International Law, vol. 4, Amsterdam, Else-
vier, 2000, p. 1370. 

118 J. Stone, Legal Controls of International Conflict: a Treatise on 
the Dynamics of Disputes – and War – Law, rev. ed., London, Stevens 
and Sons, 1959, p. 448. 

119 A. Curti Gialdino, Gli Effetti della Guerra sui Trattati, Milan, 
Dott. A. Giuffrè, 1959, pp. 240 and 245. 

120 Hurst, loc. cit. (  108 ), p. 46. 
Fitzmaurice, loc. cit. (  110 ), pp. 313, 314 and 317. 

121 Verzijl (ed.), op. cit. (  99 ), pp. 457–459; 
Tobin, op. cit. (  103, ), pp. 55–69; G. Ress, “Guarantee 
treaties”,  Bernhardt (ed.), Encyclopedia of Public International Law, 
vol. 2, Amsterdam, Elsevier, 1995, pp. 634–637; and McNair, op. cit. 
(  89 ), pp. 239–254. 

122 McNair, op. cit. (  89 ), p. 703. 

 

20) 

 
 

 

123

b

 

  
 

21) 
 

" " "
"

__________ 
123 

,  , 
. 283 ;  

  –
24 , 

 (A/CONF.39/11/Add.2, 
, E.70.V.5), . 79 . 

 

 



64   

 

124 125 126 127 
128. 

22) 

129  
 

130. 

23) 

 

 

24) 
 

131  

__________ 
124 Hurst, loc. cit. (  108 ), pp. 43–44. 
125 Tobin, op. cit. (  103 ), pp. 82–87. 
126 McNair, op. cit. (  89, ),  pp. 713–715 and 718–719. 
127 Fitzmaurice, loc. cit. (  110, ), pp. 314–315. 
128 Verzijl (ed.), op. cit. (  99, ), pp. 382–385.  
 "

: ", 
),  37–46. 

 
129 op. cit. (  89 ), p. 711; Fitzmaurice, 

loc. cit. (  110 ), p. 315; Verzijl (ed.), op. cit. (  99, 
), pp. 382–385; "

: ", 
 (  78 ),  37–46, 67  76; 

Oppenheim, op. cit. (  88 ), p. 304. 
130 op. cit. (  89 ), p. 714;  Verzijl (ed.), 

op. cit. (  99, ), p. 385. 
131 Répertoire suisse de droit international public: documentation 

concernant la pratique de la Confédération en matière de droit inter-
national public, 1914–1939, P. Guggenheim (ed.), Basel, Helbing and 
Lichtenhahn, 1975, vol. I, pp. 188–191. 

132. 

__________ 
132 Whiteman, op. cit. (  96 ), pp. 495–497; 

: 

[United States Treaty 
Series 725; 44 United States Statutes at Large 2132; 52, League of 
Nations Treaty Series, 133]

 
 

 
 

Karnuth v. United States, 279 U.S. 231, 236 (1929), Techt v. Hughes, 
229 N.Y. 222, 240 (1920), 128 N.E. 185, 191 (1920), certiorari denied 
254 U. S. 643 (1920), and the Sophie Rickmers, 45 Fed. 2d 413 
(S.D.N.Y. 1930).] 
 … 
 

 

 
 -

Techt v. Hughes, supra ... 
  State 
ex rel. Miner v. Reardon [120 Kans. 614, 245, Pac. 158 (1926)] ... 

Goos v. Brocks [117 Neb. 750 (1929), 223 N.W. 13 (1929)] ... 
 

Karnuth

 

 
 

-
 

      
( .) 



 65 

 

25) 

133: 

 
 

IV 
Clark v. Allen (1947), 91 L. Ed. 1633,  

1641– IV 

Clark v. Allen 

 

 -

XIX

                                                                                                  

( ) 

 
 

-

Sir Cecil Hurst, “The Effect of War on 
Treaties”, 1921–1922 British Year Book of International Law, 37, 47.) 

.  C. C. Hyde, International Law (2nd ed., 1945) volume II, 
pp. 1546 et seq; Harvard Research in International Law, Law of Trea-
ties, 29 A.J.I.L. Supp. (1935), 1183 et seq. 

Techt v. Hughes

 
 

 

The Acting Secretary of State (Grew) to the Attorney 
General (Biddle), letter, May 21, 1945, MS. Department of State, file 
740.00113 EW/4-1245". 

133 Whiteman, op. cit. (  96, ), pp. 502–503,   
10  1948     . 

 

  

 

 … 

 

XIX 

 

26) 

134. 

27) 

Military and Para-
military Activities in and against Nicaragua135

136

 

28) Oil Platforms137 

955 
138 

__________ 
134 R. Rank, "Modern war and the validity of treaties", Cornell Law 

Quarterly, vol. 38 (1952–1953), pp. 511–533; Whiteman, op. cit. 
(  96, ), pp. 497–505; Verzijl (ed.), op. cit. (  99, 

), pp. 377–385. 
135 Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of America), Jurisdiction and Admissibil-
ity, Judgment, I.C.J. Reports 1984, p. 392, at pp. 426–429. 

136 . "
: ", 

 ),  69–74. 
137 Oil Platforms (Islamic Republic of Iran v. United States of Amer-

ica), Judgment, I.C.J. Reports 2003, p. 161. .  Preliminary 
Objection, Judgment, I.C.J. Reports 1996, p. 803. 

138    15  1955 , United Nations, 
Treaty Series, vol. 284, No. 4132, p. 93. 



66   

 

139. 
 

29) 

140. 

d)   

30) 

 
-

 

141.  
 

142. 

31)  

 

32)  

 

-  

[Legality of the Threat or Use of Nuclear Weapons, Advi-
sory Opinion, I.C.J. Reports 1996, p. 226] "

__________ 
139 . Oil Platforms, Preliminary Objection, Judgment (  137, 

), p. 809, para. 15. 
140 . Aust, Modern Treaty Law and Practice, op. cit. (  115, 

), p. 244. 
141 Institute of International Law, Yearbook, vol. 61 (1986), Session 

of Helsinki (1985), Part II, p. 280. 
142 Ibid., pp. 219–221. 

" [p. 
240, para  

-
 

-

[ ] 

4… 
143. 

33) 

144

 

-

ab extra. 

   

34) 

 

145. 

__________ 
143 "

: ", 
 ),  32 (  ). 

144 .  R. Provost, International Human Rights and Humani-
tarian Law, Cambridge University Press, 2002. 

145 . Ph. Sands, Principles of International Environmental Law, 
2nd ed.,Cambridge University Press, 2003, pp. 307–316; P. W. Birnie 
and A. E. Boyle, International Law and the Environment, 2nd ed., 
Oxford University Press, 2002, pp. 148–151;  K. Mollard Bannelier, 
La protection de l’environnement en temps de conflit armé, Paris, 
Pedone, 2001. 



 67 

 

35) 
Legality of the 

Threat or Use of Nuclear Weapons
 

146. 

36) Legality of 
the Threat or Use of Nuclear Weapons 

  

 

-

 

 
-

 

 
-

 

– 
-

 

 
- -

 

 

 

 

12 

 

__________ 
146 "

: ", 
 (  78 ), –63. 

 
147. 

37) 

148. 

f)  
 

38) 

-

149 150, 
151 152 153 154. 

39) 
 

 

155. 

40) 

__________ 
147 Legality of the Threat or Use of Nuclear Weapons ( . 

 101, ), pp. 241–242, paras. 29–31. 
148 . D. Akande, “Nuclear weapons, unclear law? Deciphering the 

Nuclear Weapons Advisory Opinion of the International Court”, 
BYBIL, 1997, vol. 68, pp. 183–184. 

149 Tobin, op. cit. (  103 ), pp. 89–95. 
150 McNair, op. cit. (  89 ), p. 720. 
151 Fitzmaurice, loc. cit. (  110 ), pp. 316–317. 
152 Rank, "Modern war and the validity of treaties", loc. cit. 

(  134, ), pp. 526–527. 
153 C. M. Chinkin, “Crisis and the performance of international 

agreements: the outbreak of war in perspective”, The Yale Journal of 
World Public Order, vol. 7 (1980–1981), pp. 202–205. 

154 Delbrück, loc. cit.  (  117, ), p. 1370. 
155 Fitzmaurice, loc. cit. (  110, ), p. 316. 



68   

 

 
156. 

41) 

 

157 
158. 

42)  

 

 

 

43) 
 

 

 
 

 

 

44) 
  

g)  
 

45) 

159

__________ 
156 . R. R. Baxter, The Law of International Waterways, with 

Particular Regard to Interoceanic Canals, Cambridge (Massachu-
setts), Harvard University Press, 1964, p. 205. 

157   ,  , 7  1977 
, United Nations, Treaty Series, vol. 1280, No. 21086, p. 3. 

 ILM, vol. 16 (1977), p. 1022. 
158  1977 

, ILM ( ), p. 1040. 
159 . Burchi and Mechlem, op. cit. (  25 ), foreword. 

160

161. 

46) 

 

162. 

47) 

 

h)   

48) 
  

 . 

 

[

]  

-

163. 

__________ 
160  
161 .   Burchi and Mechlem, op. cit. (  25 ). 
162 

 
163 McNair, op. cit. (  89 ), p. 723. 



 69 

 

49) 
 

164 165 166 167 
168. 

50) 
169 

[ ]

170. 

51) 
 

 

 
 

ipso facto

 

 

171. 

__________ 
164 Rousseau, op. cit. (  112 ), pp. 223–224. 
165 Fitzmaurice, loc. cit. (  110 ), pp. 308–309 and 313. 
166 Starke’s International Law, 11th ed., I. A. Shearer (ed.),  Lon-

don, Butterworths, 1994, p. 493. 
167 Delbrück, loc. cit. (  117, ), p. 1370. 
168 Curti Gialdino, op. cit. (  119, ), pp. 225–239. 
169 "

: ", 
 (  78 ),   49–50. 

170 Shearer (ed.), op. cit. (  166 ), p. 493. 
171 R. Rank, "Modern war and the validity of treaties: a comparative 

study", Cornell Law Quarterly, vol. 38, (1952–1953), pp. 343–344. 

52) 

 

 

 

 

-

 

 

172. 

__________ 
172 Ibid., p. 346. .  Oppenheim, op. cit. (  88 ), 

pp. 304–

 
 

-

-

 
 



70   

 

53) 173 174 
175

 
 

54) 
 

-

176

 
Masinimport v. Scottish Mechani-

cal Light Industries Ltd. (1976 )177. 

55) 

 

                                                                                                  

-
 

-
itzmaurice, loc. cit. (  110, ), 

pp. 308–309). 
173 Rank, "Modern war and the validity of treaties: a comparative 

study", loc. cit. (  171, ), pp. 349–354. 
174 Ibid., pp. 347–348. 
175 Répertoire suisse de droit international public ( .  131, 

), pp. 186–191. 
176 . Rank, "Modern war and the validity of treaties", loc. cit. 

(  134, ), pp. 511 and 533;  Verzijl (ed.), op. cit. 
(  99, ), pp. 387–391. 

177 Masinimport v. Scottish Mechanical Light Industries Ltd., ILR, 
vol. 74 (1987), p. 559, at p. 564. 

i)  

 

56) 
 -

178

 

j)   

57) 

Masinimport v. Scot-
tish Mechanical Light Industries Ltd. 

179

26 

1923 

180. 

58) 

 

59) 

 Dalmia Cement Ltd. v. Na-
tional Bank of Pakistan 

__________ 
178 . S. H. McIntyre, Legal Effect of World War II on Treaties of 

the United States, The Hague, Martinus Nijhoff, 1958, pp. 74–86;  
McNair, op. cit. (  89, ), p. 720. .  M. O. Hudson, 
The Permanent Court of International Justice, 1920–1942: a Treatise, 
New York, The Macmillan Company, 1943. 

179 Masinimport v. Scottish Mechanical Light Industries Ltd. ( . 
 177, ), p. 564. 

180 Lanificio Branditex v Società Azais e Vidal, ibid., vol. 71, p. 595. 
.   ,    

 : Telefunken v. N.V. Philips, ILR, vol. 19, 
p. 557 (Federal Tribunal). 



 71 

 

1965  

 

181. 

k)   

60) 
 

182

 

 

 

 ) 

 

__________ 
181 Dalmia Cement Ltd. v. National Bank of Pakistan, Award of 

18 December 1976, ibid., vol. 67 (1984), p. 611, at p. 629.  
 

 

 
 

 
 

(ibid.). 
182 . E. Denza, Diplomatic Law: a Commentary on the Vienna 

Convention on Diplomatic Relations, 2nd ed., Oxford, Clarendon 
Press, 1998, p. 160. 

 b) 

 

 ) 

 

61) 
183

 United States 
Diplomatic and Consular Staff in Tehran.  

 

– 

 

27 

184. 

62) 
 

185. 

l)   

63) 

 

__________ 
183 loc. cit. (  153, ), at 

pp. 194–195. .  "
: ", 

 ),  36. 
184 United States Diplomatic and Consular Staff in Tehran, Judg-

ment, I.C.J. Reports 1980, p. 3, at p. 40, para. 86. 
185 Ibid., p. 24, para. 45; p. 41, para. 90, , 

p. 44, para. 95. 



72   

 

186

187. 

64)  United States Diplo-
matic and Consular Staff in Tehran 

 

65) 

 

188. 

66) 
 

189. 
 

.  
 

 1. 
 – 

. 

 2. 

 

__________ 
186 L. T. Lee, Consular Law and Practice, 2nd ed. Oxford, Claren-

don Press, 1991, p. 111. 
187 Chinkin, loc. cit. (  153, ), at pp. 194–195. . 
 "

: ", 
 ),  36. 

188 United States Diplomatic and Consular Staff in Tehran ( . 
 184, ), p. 24, para. 45; p. 41, para. 90,   

 , p. 44, para. 95. 
189 . Rank, "Modern war and the validity of treaties: a compara-

tive study", loc. cit. (  171 ), pp. 341–355;  McIntyre, op. 
cit. (  178 ), pp. 191–199. 

 

1) 

pacta sunt servanda

 

 

2) 

 –  
 

3) 

 –
 

 –

  

4)  –  

 

[ ]

190

 

 -

-

191. 

.  

 
 

 

__________ 
190 McNair, op. cit. (  89 ), p. 696. 
191 Fitzmaurice, loc. cit. (  110 ), p. 309. 



 73 

 

 

1) 

 

2) 

 
 

 

3) 

 

4) 

 
 

.  
 

1. 

 -
-

 

2. 
 -

-  

3. 

 

 

 

1) 

 

 

 – 

 

2) 

 

 

3) 

 

-

-
-

 

4) 

 



74   

 

 

5) 

 

 

. 
 

 

 

 

1) –
 

 43–  

 

-

 

 

2) 

 

Military and Paramilitary Activi-
ties in and against Nicaragua  

192. 

__________ 
192 Military and Paramilitary Activities in and against Nicaragua, 

Jurisdiction and Admissibility, Judgment ( .  135, ), 
p. 424, para. 73. C .        
North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 3, at 
p. 198. 

.  

 

 

 

 )  

 

 b) 

 
 

   
 

 

1) 

 

2) 
 

 

 

 

3)  –  
 

.  
  

 

  

 



 75 

 

 )  
 

 b)  

 

 

 
 

 

.  
 

 

 

 

1) 

 

2) 
  

. 
 

 

 

 

 

 

1) 

193

__________ 
193 

 

 -

 

2) 

 

 

.  

 

 

 

1) 

 

194

 

2) 
 

 
 

 
 

3) 

                                                                                                  

 

(Institute of International Law, Yearbook (  84, 
), pp. 280 and 282). 

194 
 

 

(ibid., p. 282). 



76   

 

 
-

 
 

  
 

 103195. 

4) 

 

.  
-  

 

 

 

 

1) -
 

 
196 

 

2) 
 

__________ 
195 

(A/CN.4/L.682  Corr.1  
Add.1) (  -

 
 … 2006  

),  328–340). 
196 

 
 

(Institute of International Law, Yearbook 
(   84 ), p. 282). 

 

-
 

. 
  

 
 
 

 

 

 

. 
 

 
 

 

 )   

 b)   

 )  
 

 d)   

 

1) 

 –d
 –62. 

 

–d  



 77 

 

2) 

– 
 

lex spe-
cialis

 

. 
 

 
 –  

 

 

 

1) 
 

 

2)  
  –  

 

 

 
 

 ) 

; 

 b) 

 

 )  

 
 d)  

 ) 
 

 f) 
 

 g) 
 

 h) 
 

 i) 

 

 j) 
 

 k)  

 l)  

 



78 

VI 

 

   

67. 

197

- 198. 

68. 
199 

 – 

 1969 , 
1978 

200. 

9 

201 

202

__________ 
197 

 
198 4 ), . 
199  

A/CN.4/470. 
200   
201 1983   
202  

-
 

 

 

203. 

69. 

204

205

206

 

70.  

207 
__________ 

203 
 

204  
 

205   
206  

 64. 
207  

–
1999 
A/CN.4/478/Rev.1;  

–
 
–  , 

–
 

 , 
 

 
A/ –2;  
2006 

 
 

( ) 



 79 

 

 

   

71.  

208. 

72. -

 

73. 
–2978-

 

74. -

 – 

  

75. -

209

 

                                                                                                  

( ) 

 
–269. 

208  
A/CN.4/586. 

209   

 

76. -

 

77. -

–
 

78. –2993-

 

79. 
,  

1.   
 

80. 

 

 

 

81. 
210, 

__________ 
210 . 



80   

 

 

 

82. 

 

83. 

 3  , 

 
211

 

84. 

 

212  

__________ 
211  
 "2.9.1    
 

 

 
212   
 "2.9.2  
 

85.  

 

86. 

213 

–

 

87. 214 

 

                                                                                                  

 
213  
 "2.9.3  
 

 
 

–1.3.3.] 
214  

 "2.9.4 
 

 

 



 81 

 

 

 

88. 
Status of South-West Africa215

 

89. 

216, 2.9.6217 218

__________ 
215 

International Status of South-West 
Africa, Advisory Opinion of 11 July 1950, I.C.J. Reports 1950, p. 128, 
at pp. 135–136). 

216  
"2.9.5  

 
 

 
217  

 

90. 

219. 

91. 

220 
 

                                                                                                  

"2.9.6  
 

 
  

218  
"2.9.7  

 
  

 
219  
"2.9.8   
  

 
220  
"2.9.9   
 

 

 
 

 



82   

 

 

92. 
 2.9.10221 

 
 

2.   

   

93. 

 

94. 

 

 

__________ 
221  
"2.9.10   

–

 

b)   
 

95. 

) 
 .  

96. 

 

 

97.  
 

 

 

 

98. 

 

99. 

 



 83 

 

 

100. 

 

101. 

 

 

102. 

 

103. 

 

 

104. 
-

 

105. 

 

, 
 

 

106. 

 

107. 

 

108. 

 

 

109. 

 

 



84   

 

3.  
 

110. 

 
 -

 

111. 

 

112. 

 

113. 

 

 

 

114. 

 

115. 

 –2.9.7. 

116. 

 
 

 

117. 

 

118.  
 – 

 

119. 

 

120. 

 
 



 85 

 

222. 

121. 

-

223

Temple of Preah Vihear 224

Taba225

La Bretagne 226). 

122. 

 

  

 
 

1.   

123. 
227  

228. 

__________ 
222 

 
 

223 . Decision regarding the delimitation of the border between 
Eritrea and Ethiopia, Permanent Court of Arbitration, Decision of 
13 April 2002, UNRIAA, vol. XXV (Sales No. E/F.05V.5), p. 83, at 
p. 111. 

224 Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judg-
ment, I.C.J. Reports 1962, p. 6, at p. 40. 

225 Case concerning the location of boundary markers in Taba be-
tween Egypt and Israel, Decision of 29 September 1988, UNRIAA 
vol. XX (Sales No. E/F.93.V.3), pp. 1, at pp. 56–57. 

226 Case concerning filleting within the Gulf of St. Lawrence be-
tween Canada and France, Decision of 17 July 1986, UNRIAA, 
vol. XIX (Sales No. E/F.90.V.7), p. 225. 

227 -

 

 

  

 

 

-
 

1.   

1.1   

 

 

                                                                                                  

228 
 , 

–

[1.2.1], 1.3, 1.3.1, 1.3.2 [1.2.2], 1.3.3 [1.2.3], 1.4, 1.4.1 [1.1.5], 1.4.2 
[1.1.6], 1.4.3 [1.1.7], 1.4.4 [1.2.5], 1.4.5 [1.2.6], 1.5, 1.5.1 [1.1.9], 

 
–

1.7.3, 1.7.4]  1.7  
–

2.2.1, 2.2.2 [2.2.3], 2.2.3 [2.2.4], 2.3.1, 2.3.2, 2.3.3, 2.3.4, 2.4.3, 2.4.4 

2001 –

[2.1.3-bis, 2.1.4], 2.1.5, 2.1.6 [2.1.6, 2.1.8], 2.1.7, 2.1.8 [2.1.7-bis], 2.4, 
2.4.1, 2.4.2 [2.4.1-bis
2002 –

2.5.3, 2.5.4 [2.5.5], 2.5.5 [2.5.5-bis, 2.5.5-ter], 2.5.6, 2.5.7 [2.5.7, 
 

  –
 

  28–

… 2005 –

 2.1.8 [2.1.7-bis
 

 174–
3.1.6, 3.1.7, 3.

 . 37–

2.6.7, 2.6.8, 2.6.9, 2.6.10, 2.6.11, 2.6.12, 2.6.13, 2.6.14, 2.6.15, 2.7, 

  



86   

 

1.1.1 [1.1.4]229   

 

 

1.1.2   

 

 

1.1.3 [1.1.8]  
 

 

 

1.1.4 [1.1.3]  
 

 

 

1.1.5 [1.1.6]  
 

 

 

1.1.6  
 

 

 

1.1.7 [1.1.1]   

 

 

1.1.8  
 

 

__________ 
229 

 

 

 

1.2   

 

 

1.2.1 [1.2.4]   

 

 

 

1.2.2 [1.2.1]  
 

 

 

1.3   

 

 

1.3.1  
 

 

 

1.3.2 [1.2.2]   

 

 – 
 

1.3.3 [1.2.3]  
 

 



 87 

 

 

1.4  
 

 

 

1.4.1 [1.1.5]  
 

 

 
 

1.4.2 [1.1.6]  
 

 

 

1.4.3 [1.1.7]   

 
 

 

1.4.4 [1.2.5]   

 

 

1.4.5 [1.2.6]  
 

 

 

 

1.4.6 [1.4.6, 1.4.7]  
 

 1. 

 

 2. 

 

1.4.7 [1.4.8]  
 

 

 

1.5  
 

1.5.1 [1.1.9]   

 

 

1.5.2 [1.2.7]   
 

 

 

1.5.3 [1.2.8]  

 

 

 

1.6  230 

 

 

1.7   

1.7.1 [1.7.1, 1.7.2, 1.7.3, 1.7.4]   

 

 

 ) 

 
__________ 

230 

 
. 190. 



88   

 

 b) 

 

1.7.2 [1.7.5]   

 

 

 )  
 

 b) 
 

2.   

2.1   

2.1.1   

 
 

2.1.2   

 
 

2.1.3   

 1. 

 

 a) 

 

 b) 

 

 2. 

 

 a) 
 

 b) 
 – 

 

 c) 

 – 
 

 d)  
 – 

 

2.1.4 [2.1.3-   

 

 1. 

 

 2. 

 

2.1.5   

 1. 

 

 2. 

 

2.1.6 [2.1.6, 2.1.8]   

 1. 

 

 )  – 

 

 b)  – 

 

 2. 

 

 3. 

 

 

2.1.7   

 1. 

 

 

 2. 

 

 a) 

 



 89 

 

 b)  – 
 

2.1.8 [2.1.7-   
231 

 1. 

 

 2. 

 

 

2.1.9   

 
 

2.2   

2.2.1  
 

 

 

 

2.2.2 [2.2.3]  
 

 

 

2.2.3 [2.2.4]  
 

 

 

2.3   

2.3.1   

 

 

__________ 
231  

2.3.2   

 

 

2.3.3  
 

 -

 

 

2.3.4  
 

 -

 

 )  

 b) 
 

2.3.5   

 

 

2.4   

2.4.1   

 

 

[2.4.2 [2.4.1-   
 

 1. 

 

 2. 

 

2.4.3  
 

 

 



90   

 

2.4.4 [2.4.5]  
 

 

 

2.4.5 [2.4.4]  
 

 

 
 

2.4.6 [2.4.7]  
 

 

 

[2.4.7 [2.4.2, 2.4.9]  
 

 1. 
 

 2. 
 

 3. 

 

 4. 

 

2.4.8  
232 

 

-

 

2.4.9   

 

__________ 
232 – 2.4.7 [2.4.8]) 

 

 

2.4.10  
 

 

 

2.5   

2.5.1   

  

 

2.5.2   

 
. 

2.5.3   

 1. 

 

 2. 

 
 

2.5.4 [2.5.5]  
 

 1. 

 

 ) 
 

 b) 

 

 2. 
 

 

 ) 
 

 b) 

 – 
 

 ) 
 – 

 



 91 

 

2.5.5 [2.5.5- , 2.5.5-   
 
 

 1. 

 

 2. 

 

2.5.6   

 

2.1.5, 2.1.6 [2.16, 2.1.8]  

2.5.7 [2.5.7, 2.5.8]   

 1. 

 

 2. 

 

2.5.8 [2.5.9]   

 
 

 

 

.    
 

 

 

.   

 

 

.   
 

 

 

2.5.9 [2.5.10]  

 

 

 

 ) 

 

 b) 

 

2.5.10 [2.5.11]   

 1. 

 

 2. 

 

2.5.11 [2.5.12]   

 1. 

 

 2. 

 

2.5.12   

 

 

2.5.13   

 

 

2.6   

2.6.1   

 

 



92   

 

2.6.2  
 

 

 

2.6.3, 2.6.4233 

2.6.5   

  

 ) 
 

 b) 

 

2.6.6   

 

 

2.6.7   

 
 

2.6.8  
 

 

 

2.6.9   

 
 

2.6.10   

  
 

2.6.11  
 

 

  

2.6.12  

 

 

__________ 
233 

 

 

 

2.6.13   

 

 

2.6.14   

 

 

2.6.15   

 

 

2.7   

2.7.1   

 
 

2.7.2   

 
 

2.7.3  
 

 
 

2.7.4   

 

 

2.7.5   

 

 

2.7.6  
 

 

 

 



 93 

 

2.7.7   

 

 

2.7.8   

 

 

2.7.9   

 

 

2.8   

 

 

3.   

3.1   

 

 

 )  

 b) 

 

 ) a 
b  

3.1.1   

 
 

 )  

 b) 

 

 c) 
 

3.1.2   

 

 

3.1.3   

 

 

3.1.4    

 

 

3.1.5   

 

 

3.1.6   

 

 

3.1.7   

 
 

 

3.1.8  
 

 1. 

 

 2. 

 

3.1.9  ogens 

 

 

3.1.10  
 

 

 
 



94   

 

3.1.11   

 

 

3.1.12   

 

 

3.1.13  

 

 

 

 ) 

 

 b) 

-

 

2.  
,  

 

124. 
 
 

2.1.6 [2.1.6, 2.1.8]  
234 

 1. 
 

 
__________ 

234 
 II 

(  II 
 19–

 

 )  – 

 

 

 b)  – 
 

 

 2. 
 

 

 3. 

 

 

 

1) 

 

 

 –  

 –  

2)  

235

 

3) 

 

[ ]
__________ 

235  



 95 

 

 
236

– 
237. 

4) 

 
  – 

"238. 

5) 239, 
 

 -
  – 

  

  

 

 

 a) 

 –  

 b) 

 

 c) 

 

6) 
 

 1. 

 

__________ 
236  

 
237  

Add.1-  
238  II A/6309/Rev.1, 

   
239  

 … 

 e) 

 

7) 

 

f

 

8) 
e  

 

 

 

9) 

e 240

 * 
241

__________ 
240 

. 
241  d),  

 II –50. 



96   

 

242

  

10) 
 73 

 
a 

– 

243. 

11) 
e 78

244 -

– 

245. 

- -

246. 

12) 

  247. 

__________ 
242  d

 

27 Official Records of the United Nations Con-
ference on the Law of Treaties (  123, ), para. 660 i), 
p. 0–131, para. 164 iii). 

243   1966 
  

244   a) 

 
245 . Multilateral Treaties Deposited with the Secretary-General: 

Status as at 31 December 2006 (United Nations publication, Sales 
No. E.07.V.3), document ST/LEG/SER.E/25, vol. I, p. 570, note 9 
(chap. X.6). 

246  Ibid., vol. II, p. 439, note 4 (chap. XXV.3). 
247   

e 78 
a

248

. 

13) 

e 72 (
e )249, 

250

b c  78 
251  -

 
 

   
   

 
252. 

14) 

-  

 
 

__________ 
248   

-

Multilateral Treaties Deposited with the 
Secretary-General: Status as at 31 December 2006 

I). 
 

249   1  
250   II A/6309/Rev.1, 

  
251  a b

 
252  1966 II A/6309/Rev.1, 

– –
T. O. Elias, The Modern Law of Treaties, Dobbs 

Ferry/Leiden, Oceana/Sijthoff, 1974, pp. 216–217. 



 97 

 

 1. 

 

 

 2. 

b) 
16253 254. 

15) 

-

 

16) 

 

 -
 

__________ 
253  

Multilateral Treaties Deposited 
with the Secretary-General: Status as at 31 December 2006 
(  245, ), vol. I, p. 683). 

254   

 

LA 41 TR/221 
(23–1))." .  P. T. B. Kohona, "Some notable developments in 
the practice of the UN Secretary-General as depository of multilateral 
treaties: reservations and declarations", AJIL, vol. 99 (2005),  
pp. 433–450,  "Reservations: discussion of recent developments in 
the practice of the Secretary-General of the United Nations as deposi-
tary of multilateral treaties", Georgia Journal of International and 
Comparative Law, vol. 33 (2004–2005), pp. 415–450. 

-  

 

-

 
-

 

 

. 

17) 
 

 -

Newspaper
 

 

 

 

18) 

 

 255

 

__________ 
255 ), 79 

1969  



98   

 

19) 

78 
79  1986 

256

 e

 

 b 

 b 

 a

f

 

 

 

20) 

b

__________ 
256 

 

 
257. 

21) 

 
258

-

 

22) 

259

__________ 
257 

 
258 – 

-

 
259 -

 



 99 

 

260. 

23) 

b c 
261. 

 

262. 

 

2.1.9   

 
 

 

1) 

-

 

2) 

 
 

 1. 

 

__________ 
260 

-
 

261 
. 

262 
  

 2. 

 

lex specialis 

 
Belilos 

-
263

 

264

265. 

3) 

 – 

 

4) 

  
__________ 

263 Belilos v. Switzerland, Judgement of 29 April 1988, Application 
no. 10328/83, European Court of Human Rights, Series A: Judgments 
and Decisions, vol. 132, p. 26, para. 59. 

264 Ibid. 
265 Ibid., para. 60. 



100

5)

266.

6)

–

7)

267

__________
266

(
)

HRI/MC/2007/5, para. 16 (Recommendations), recom-
mendation No. 9 (a)).

267

-bis b

. Multilateral Treaties Deposited with the Secretary-General: Sta-

d

268. 

-

269.

8)

–
270, –

ex post facto.

9)

tus as at 31 December 2006 ( 245, ), vol. I, p. 907 
(chap. XI.B.24)).

268 Ibid., p. 181 (chap. IV.4). (ibid., 
p. 182).

269 Ibid., pp. 181–182 (chap. IV.4).
270



 101 

 

271. 

10) 

 

2.6   

2.6.5    

 
 

 ) 

 

 b) 

 

__________ 
271 

 
 

 
 

– 
 

 

 
(Multilateral Treaties Deposited with the Secretary-General: Status as 
at 31 December 2006  245, ), vol. I, p. 477 (chap. VI.19)) 

 

 

 

1) 

 

2) 

b  

f

  

3) 

272

 

4) 
b

b

__________ 
272 

Belinda Clark ("The Vienna Convention reservations regime and the 
Convention on Discrimination Against Women", AJIL, vol. 85, No. 2 
(1991), p. 297). 



102   

 

 

273

b

274

275.  

5) 
Reservations 

to the Convention on the Prevention and Punishment of the 
Crime of Genocide

 

 … 

 ) 

 

 b) 

__________ 
273    . P.-H. Imbert, Les réserves aux traités multila-

téraux, Paris, Pedone, 1978, p. 150. 
274  f

 

 
275 

 d

 

276. 

6) 

277. 

 – 
 – 

278

 – 

 

 –  

 
 

279  

 –  

  

280 

__________ 
276 Reservations to the Convention on the Prevention and Punish-

ment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, 
p. 15, at p. 30, para. III  b

 

*, 
1962 , 

 ).  

 
277 Multilateral Treaties Deposited with the Secretary-General: Sta-

tus as at 31 December 2006 ( .  245, ), vol. I, p. 96 
(chap. III.3). 

 
278 Ibid., vol. II, p. 417 (chap. XXIII.1). 
279 Ibid., vol. I, p. 96 (chap. 

 
280 Ibid., vol. II, p. 317 (chap. 

 



 103 

 

 
281. 

7) 

282

 

8) 

 

b 
 

9) 

 

283

 
 

10) 

I, 

284

__________ 
281 Ibid., vol. II, p. 323 (chap.  

 
282 Summary of Practice of the Secretary-General as Depositary of 

Multilateral Treaties, United Nations publication (Sales No. E.94. 
V.15), document ST/LEG/7/Rev.1, para. 214. 

283 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide ( .  276, ), p. 30,  

  III. 
284 Ibid. 

 – 

 

2.6.6    

 

 

 

1) 

285

 

2) 
-

-

286

-  

3) 

- -

1  

__________ 
285 

II –
 

286 – 

(Multilateral Treaties Deposited with the 
Secretary-General: Status as at 31 December 2006 

, vol. II, pp. 138–146 (chap. XVIII
ibid., 

pp. 175–192, chap. XVIII.11). 



104   

 

287

 – 

 "288. 

4) 

-

 

5) 

unilateral" 
character

 

2.6.7   

 
 

 

1) 

__________ 
287 Ibid., vol. I, p. 639 (chap. XI-A.16). 
288 

 
(United Nations, Treaty Series, 

vol. 1455, p Multilateral Treaties Deposited with the Secre-
tary-General: Status as at 31 December 1987 (United Nations publica-
tion, Sales No. E.88.V.3), document ST/LEG/SER.E/6 (chap. 
XIX.26))

ibid., 
chap. 

 
). 

[
] [
]

 

2) 289

 [ ]
290

291

292

 

 – 

293; 

 – 

294. 

 – 

295. 

__________ 
289 

 
–33. 

290 62 
  

291 68 

66  
292 

X  –
 

293 1962 
 

294   
Add.1–  

295 

 
 

 



 105 

 

 
–1969 

296. 

3) 

– 

– 

 

4) 

 
 

2.6.8  
 

 

 

__________ 
296 

 
C.1/L.149, Official Records of the United Nations Conference on the 
Law of Treaties, first and second sessions… ( , 
p. 138). 

 

1) b
 

. 
 

297 

298. 
b

 

2) 

299

 

300

301. 

__________ 
297 

 
pp. 265–266  (Official 
Records of the United Nations Conference on the Law of Treaties, 
second session, Vienna, 9 April–22 May 1969, Summary records of the 
plenary meetings and of the meetings of the Committee of the Whole 
(A/CONF.39/11/Add.1, United Nations publication, Sales 
No. E.70.V.6), tenth plenary meeting, 29 April 1969, p. 35, para. 79). 

298 . R. Baratta, Gli effetti della riserve ai trattati (Milan: 
A. Giuffrè, 1999), p. 352. 

. 
299 Multilateral Treaties Deposited with the Secretary-General: Sta-

tus as at 31 December 2006 ( .  245, ), vol. I,  
pp. 132–133 (chap. IV.1). 
p. 131). 

300 Ibid., p. 899 (chap. XI.B.22). 
(ibid., p. 900). 

301 Ibid., vol. II, p. 416 (chap. 
 417). 



106   

 

3) 

302. 

4) 

– 

b

__________ 
302 

-

); ibid, 
pp. 175–

ibid, vol. 

–

–

–  – 

 II, 
–

 124 (chap. XVIII.11)). 

 

5) 

-
303 

 

 

6) 

 

2.6.9   

 
 

 

1) 

__________ 
303 

 



 107 

 

 

2) 

304. 

 

3) 

305

__________ 
304 

,  
 91–  

305  
 "… 

 "2. a)  

 
 b) 

  
 c) 

 
 i) 

 
 ii) 

 
 3. a)   

 

 

 

[ ]

306. 

4) 

307

 

308

-
309

-

310. 

5) 

 

– 

                                                                                                  

 b) 

 
 i) 

 
 ii) 

 
 …"  

,  
. 

306  
307 

 

-

  I, 663-  
308  I, 668-

1962  
309    
310 

1965  
 



108   

 

-
 

 

311. 

6) 

312. 

7) 

-

313

314, 2.1.5 
315

316 317

318

 

__________ 
311 -  

 
312 b

 
313   
314  
315  
316 

 
317   
318 

  

2.6.10   

 
 

 

1) 

 –  

 

2) 

-

319

320

 

3) -

__________ 
319 C. Tomuschat, "Admissibility and legal effects of reservations to 

multilateral treaties: comments on arts. 16 and 17 of the ILC's 1966 
draft articles on the law of treaties", Zeitschrift für ausländisches 
öffentliches Recht und Völkerrecht (Heidelberg Journal of Interna-
tional Law), vol. 27 (1967), p. 466. 

320 

  – 
– " (

-

, 

, 

" (
-  (A/C.6/60/SR.14  

( , 16-  (A/C.6/60/SR  44). 
 A. A. 

Caesar v. Trinidad and Tobago, Judgement of 11 March 2005, Inter-
American Court of Human Rights, Series C, No. 123, para. 24. 



 109 

 

321 

 – 
– 
322

 

4) 

323

Loizidou 

__________ 
321 , - , 

, -
, , 

, 
" (

-
 29). 

 

(E/CN  -

 (  
322 

 

-

 – 
*". 

323 –
 

– 
324

-
"  

325

 
326. 

5) 

, 19 

327. 

6) 

 

 

 

7) 

__________ 
324 Loizidou v. Turkey, Preliminary Objections, Judgment of 23 March 

1995, Application no. 15318/89, European Court of Human Rights, 
Series A: Judgments and Decisions vol. 310, pp. 28–29, para. 81. 

4- (A/C.6/60/SR  
325 

–35 
 

326 

 40 (A I V  
327 

-  (A/C.6/60/SR.16), 
para. 20. 



110   

 

328

 

2.6.11  

 

 

 

 

1) 1969 

329

 

 

2) 

330 -

331. 

__________ 
328 

 
329 

  
–222. 

330 1966 
  

331 

 

3) 

 – 

 – 
 – 

332

 

4) 

333

 

5) 

__________ 
332 

Reservations to the Convention on the Prevention and Punishment of 
the Crime of Genocide 

  (p. 29). 
333 

Multilateral 
Treaties Deposited with the Secretary-General: Status as 
at 31 December 2006 , vol. I, pp. 131–132 
(chap. IV.1)). 

–342 (chap. IV.11)). 



 111 

 

334

335. 

2.6.12  

 

 

 

 

1) 

 

336

337

338

__________ 
334 

 
335 

 
336 b

. 

). 
337 

-

" ( I, 
799-  

338 

 

2) 
– 

339

 

 

 
-

340. 

 

3) 
-

 

 

*. 

 

341. 

342

                                                                                                  

. 
339 

Multilateral Treaties Deposited 
with the Secretary-General: Status as at 31 December 2006 

 vol. II, p. 412 (chap. XXIII.1). 
340 Ibid., p.417. 
341 Reservations to the Convention on the Prevention 

and Punishment of the Crime of Genocide ( .  276, ), 
pp. 28–29. 

342   : . F. Horn, Reservations and Interpretative 
Declarations to Multilateral Treaties, The Hague, T.M.C. Asser In-
stituut, Swedish Institute of International Law, Studies in International 
Law, vol. 5 (1988), p. 137. 



112   

 

-
 

4)  

343

344, 

345

 – 
– 

– 
 

5) 

__________ 
343 Ibid. 
344 338,  
345   

.  D. W. Greig, "Reserva-
tions: equity as a balancing factor?", Australian Yearbook of Interna-
tional Law, vol. 16 (1995), p. 28,  Horn, op. cit. 
p. 41. 

 
–222. 

346 – 

– 

 

 

 
347. 

 

6) 

348

- -

- 
 

7) 

__________ 
346 -

 2.6.10. 
347 Reservations to the Convention on the Prevention 

and Punishment of the Crime of Genocide ( .  276, ), 
p. 29. 

348 
 



 113 

 

 – 

349

350, 

 

8) 

 

 
 

2.6.13   

 

 

 

 

1) 
 

 
 

 

 351 

__________ 
349    
350  
351 

 

2) 

352

 

3) 

 

4) -
 

353

354  

 
-

355. 

5) 

- -

                                                                                                  

 
352 

 
353 

1962  14 
–  

354 ,  
355  . 



114   

 

356  
 

 

357. 

6) 

358

 

359

360. 

361

362

 

__________ 
356 Imbert, Les réserves aux traités multilatéreaux, op. cit. (
 ), p. 107.   

-

(Greig, loc. cit. (  345, ) p.128). 
357 Horn, op. cit. (  342, ), p.126. 
358 . D. Müller, "Convention de Vienne de 1969: Article 20: ac-

ceptation des réserves et objections aux réserves",  O. Corten and 
P. Klein (eds.), Les Conventions de Vienne sur le droit des traités: 
commentaire article par article, Brussels, Bruylant, 2006, vol. I, 
pp. 807–808, para. 16. .  G. Gaja, "Unruly treaty reserva-
tions",  International Law at the Time of its Codification: Essays in 
Honour of Roberto Ago, Milan, Giuffrè, 1987, p. 324; Greig, loc. cit. 
(  342, ), pp. 127 et seq.;  A. Aust, Modern Treaty Law 
and Practice, op. cit., p. 127 . 

359 . P.-H. Imbert, "À l’occasion de l’entrée en vigueur de la 
Convention de Vienne sur le droit des Traités, réflexions sur la pra-
tique suivie par le Secrétaire Général des Nations Unies dans 
l’exercice de ses fonctions de dépositaire", Annuaire français de droit 
international, vol. 26 (1980), pp. 524–541; Gaja, loc. cit. ( , 

), pp. 323–324; R. Riquelme Cortado, Las reservas a los trata-
dos: Lagunas y ambigüedades del Régimen de Viena, Universidad de 
Murcia, 2004, pp. 245–250;  D. Müller, loc. cit. (  ) 
pp. 821–822, para. 48. 

360 Summary of Practice of the Secretary-General as Depositary of 
Multilateral Treaties (  282, ),  p. 55, para. 185. 

361 -

–206, pp. 61–62). 
362 Ibid., paras. 184–187, pp. 54–55. 

b -

12-

363

-

 

7) 

364

 

365. 
__________ 

363   

-
 …  (

–231. 

J. Polakiewicz, Treaty-
making in the Council of Europe, Strasbourg, Council of Europe, 
1999, p. 102). 

364 A/CONF.39/C.1/L.127, Official Records of the United Nations 
Conference on the Law of Treaties, first and second sessions … (

 123, ), p. 136. 
365 Official Records of the United Nations Conference on the Law of 

Treaties, first and second sessions, Vienna, 26 March–24 May 1968 
and 9 April–22 May 1969, Summary records of the plenary meetings 
and of the meetings of the Committee of the Whole (A/CONF.39/11, 



 115 

 

 
  -

366. 

8) 

12-

 

9) 

367

 
368

369. 

10) 

 

                                                                                                  

United Nations publication, Sales No. E.68.V.7), twenty-first meeting, 
10 April 1968, para. 13, p. 108. 

366      ,   
   "    5 

 20" (J. M. Ruda, "Reservations to treaties", Collected Courses 
of The Hague Academy of International Law, 1975–III, vol. 146 
(1977), p. 190. 

367 

, 
 1962 

 
368 A/CN.4/144 and Add.1 –

 
369 

, .  

370

371 

 

2.6.14   

 

 

 

1) 

 

* 
-

 

2) 

 

__________ 
370  
371 b

 
-

12-

1962 II, 
A/CN Add.1,  



116   

 

372. 
 

 

373. 

374

- - 375. 

3) 

 

376. 

4) 

 

377. 

__________ 
372 Multilateral Treaties Deposited with the Secretary-General: Sta-

tus as at 31 December 2006 ( .  245, ), vol. II, p. 413 
(chap. XXIII.1). 

373 –414. 
374 Ibid. 
375 

(ibid. –417). 
376 Ibid., vol. I, p. 96 (chap. III.3). 
377 Ibid., . 132 (chap. IV.1). 

 

378

379. 

5) 

 

6) 

380

– 

381. 

7) 

 

__________ 
378 Ibid. 
379 Ibid., p. 133. 
380  
381 

Reservations to the Convention on the Prevention 
and Punishment of the Crime of Genocide 

  



 117 

 

8) 

 
 

2.6.15   

 

 

 

1) 

-

  – 
 

- 382. 

2) 
 

383

384

385 
386

387, 
388

__________ 
382  
383 Horn, op. cit. .  Riquelme 

Cortado, op. cit. (  359, ), pp. 264–265. 
384 Riquelme Cortado, op. cit. (  359, ), p. 265. 
385 

 
386 Riquelme 

Cortado, op. cit.  316). 
387 Ibid., p. 265 (note 317). 
388 

(22 
(Multilateral Treaties Deposited with the Secretary-General: Status as 
at 31 December 2006 , vol. II, pp. 151–152, 
note 7 (chap. XVIII.9)); 

 389

390  

3) 

– 
– 

391

                                                                                                  

(22 

(24 

-

(ibid., pp. 197–200, notes 6, 7, 11 and 12 (chap. XVIII.11)). 
389 

p. 130, note 5 (chap. XVIII.8)). 
390 

(21 

–165, note 8 (chap. 
XVIII.10)). 

391 
 

(Summary of 
Practice of the Secretary-General as Depositary of Multilateral 
Treaties , para. 213). Multilateral 
Treaties Deposited with the Secretary-General 

 
(27 

Multilateral Treaties Deposited with the 
Secretary-General: Status as at 31 December 2006 

, vol. I, p. 96 (chap. III.3)). 



118   

 

392. 

4) 

 

5) 

-

 

393

 
__________ 

392 
ibid., 

p. 345, note 15 
[l]'obiezione è strumento utilizzato non solo e non tanto per 
manifestare la propria disapprovazione all'atto-riserva altrui e per 
rilevarne, talvolta, l'incompatibilità con ulteriori obblighi posti 
dall'ordinamento internazionale, quanto e piuttosto per indurre 
l'autore della riserva a riconsiderarla e possibilmente a ritirarla 

-

) (Baratta, op. cit. 
(  298, ), pp. 319–320). 

393 Multilateral Treaties Deposited with the Secretary-General: Sta-
tus as at 31 December 2006 ( .  245, ), vol. I, p. 133 
(chap. IV.1). 

6) 
394 – 

 – 

 

 

-

 

 

 
-

 

 

-

 395. 

 

 
 

7) 

b
396. 

8) 

__________ 
394 

ibid. –420, note 19 (chap. XXIII.1)). 
395 Ibid. 
396 

 



 119 

 

397, 

 

9) 

 

2.7   

 

1) 

398

 

2) 
 

2. 
 

3. 
 

  a) … 

  b) 

 

 
 

3) 

__________ 
397  
398 

R. Szafarz, "Reservations to multilateral 
treaties", Polish Yearbook of International Law, vol. 3 (1970), p. 314. 

  

 

 
– 

399. 

– 

400 – 

 

4) 

 
401 

- -  

 
402. 

 

 

__________ 
399  ,  II, 

  
400 

 

 
– 

 68  
401 A/CONF.39/L.18, Official Records of the United Nations Con-

ference on the Law of Treaties, first and second sessions… ( . 
 123, ), p. 267.      

   98 ,    
  (Official Records of the United Nations Conference on the 

Law of Treaties, second session… ( .  297, ), eleventh 
plenary meeting, 30 April 1969, p. 38, para. 41). 

402 Ibid., p. 37, para. 14. 



120   

 

403. 

5) 

404: 
 

405. 

6) 

406

407

408

 

7) 

 

__________ 
403 Ibid., pp. 37–38, para. 27. 
404 Horn, op. cit. (  342, ), p. 227. 
405 . Multilateral Treaties Deposited with the Secretary-General: 

Status as at 31 December 2006 ( .  245, ), vol. I, p. 136, 
note 31 (chap. IV.1). 

406 –
  

407 –
 

–107. 
408 

 

2.7.1   

 

 

 

1) 

409

 
 

2) 

410

 
 

411, 
 

 
412

 

- 413. 

 

__________ 
409  
410  
411 

2003 ,  II (  ), 
. 82–86. 

412 A/CONF.39/L.18, Official Records of the United Nations Con-
ference on the Law of Treaties, first and second sessions… 

, p. 267. 
23 ( .   4    

 2.7). 
413 Official Records of the United Nations Conference on the Law of 

Treaties, second session… ( .  297, ), eleventh plenary 
meeting, 30 April 1969, p. 38, para. 31. 



 121 

 

2.7.2   

 
 

 

1) 
414. 

415

416

417. 

2) 

 

3) 
 

2.7.3   
 

 
mutatis mutandis 

 

 

1) 

418 

419 

__________ 
414 .  2     2.7, . 
415 

 –91. 
416  

 
417 

 
418 –  
419 

 

 

2) 

mutatis mutandis 

420

421 
422 

-

423

 

2.7.4   

 

 

 

1) 424

 

2) 

__________ 
420   
421  
422  
423 

– 

. 
424 

2003 ,  II 
(  ), . 95–97. 



122   

 

425. 

3) 

426

427: 

 –  
b

 

 –  

 

 –  

 

428

 

4) 

__________ 
425 . D. W. Bowett, "Reservations to non-restricted multilateral 

treaties", BYBIL, vol. 48 (1976–1977), p. 88. .  Szafarz, loc. 
cit. (  398, ), p. 314,  L. Migliorino, "La revoca di riserve 
e di obiezioni a riserve", Rivista di diritto internazionale, vol. 75 
(1992), p. 329. 

426 Bowett, loc. cit.  
427 Szafarz, loc. cit. 

p. Migliorino, loc. cit.  
428  2.7.5, 

. 

 

2.7.5    

 

 

 

1) 

b
1986  "3. 

 …b)  

 

2) 

  
  

- -

  
 b 429: "

430. 

3) 

 

__________ 
429 . 
430 Official Records of the United Nations Conference on the Law of 

Treaties, second session… , eleventh plenary 
meeting, 30 April 1969, pp. 36–37, para. 14. 



 123 

 

– 

 

 

4) 

431. 

5) 

432. 

__________ 
431 

 
432 

 , 
 –100. 

 
 

6) 

b

433

 

7) 

b

 
"becomes operative takes effect

434

 

2.7.6  

 

 

 

 

1) 

__________ 
433 –

2.1.6 (    ). .  
Kohona, "Some notable developments in the practice of the Unit-
ed Nations Secretary-General...", loc. cit. (  254, ), 
pp. 433–450,  "Reservations: discussion of recent developments in 
the practice of the Secretary-General of the United Nations...", loc. cit. 
(ibid.), pp. 415–450. 

434 
 
  



124   

 

)435

  
 

 

2) 

 

– 
mutatis mutandis b

436

 
 

 

 

 
 

 

3) 
 becomes operative

-

b
 

 2.7.5437

takes effect
 

2.7.7   

 

 

__________ 
435   
436 

 
437  2.7.5, 

7.7, 
 

 

1) 

  

– -
438 

439 440 

441; 

– - -

442

 

__________ 
438 

b
 

,  95. 
439 

 2.6.1. 
440 

 
441 

 
 

 

 95. 
442 

– – 
 



 125 

 

2) 

 

 
 

443. 444

445

446. 

3) 
 447

448

 

4) 
449 

 

__________ 
443  

 
444  . 
445  . 
446  . 
447 

 
104. 

448 

 (  
449  

5) 

bec mes operative
b

450

takes effect

 

2.7.8   

 

 

 

1) 

451 

 

2) 

 – 

-
 

3) 

 

2.7.9  
 

 

__________ 
450 

 
451   



126   

 

 

 

1) 

 

2) 

b

-

 

3) 

-  

4) 

 452 

453

 

__________ 
452 

 , 
-130. 

453 

–132. 

454

455

456

457. 

5) 

 

6) 

 

b

 

7) 

 – 

  – 

 
-

__________ 
454 

 
455  
456  
457 

  



 127 

 

 

2.8   

 

 

 

 

1) 458 
1986  

 459

-

 

2) 

-

 

__________ 
458 

– 

1962 -
1962 

1962 
1962 

 1962 
1962  

 
459 

 

– 
460 – 

 

3) 

 

 – 

 

 – 

 

4) 

461

 

5) 

 
 

462. 

__________ 
460 

  
461 Greig, loc. cit. 

–135 and 153). 
462  

   



128   

 

ipso facto 
 – 

 – 

 

6) 

 – 

 – 
463. 

 

7) 
 – 

 – 

464

__________ 
463 Greig, loc. cit. (  345, ), p. 120; Horn, op. cit. (
 342, ), pp. 125–126; Müller, loc. cit. 

p. 816, para. 35. 
464  

–
 

 39–42. 

465, 

 – 
12  – 

 

8) 

466

 

9) 

b   

-

 

__________ 
465 Müller, loc. cit. p. 816, para. 36. 

 
A/CN

A/CN  
1950  

466 

 



 129 

 

 

10) 

 

 

11) 

 

12) 

 – 

 

 



130 

VII 

 

   

125. 

-
467

468  

-
469

-

470.  

126. 
  

471 
–45 [44]472. 

__________ 
467   461 463, 

0   
 

 

 

 
468   465–488, 

–112. 
469  

 
470  

 108. 
471   

 , 
 

 
 

–
2007  

472 –
 II 

–7 –  
II –16 [15] – 

 II 

   

127. 
A/CN.4/597), 

473. 

128. 
–2964-  

9– -
–

 
-

 

129. 
-

 47- 474. 

130. 

                                                                                                  
–30 – 

006 II  
–

  
473 (

2002  
2003 

 
;  

A/CN.4/547  A/CN.4/556;  

2007 

 . 
474 -  

 

"  

 1. 

  
 2. 

 
 



 131 

 

-

-

 

131. -
 

 
–

 

132. 
–

- -
2008 

 ,  

133. -
 

,  

134. -
 

 –60 

 

1.   
  

135. 

 

 

136. 

- -

-

 

137. 475 

 

138. 476 477 

__________ 
475  
"

 
 

 

 
 a) 

 
 b) 

 
i) 

 
ii) 

 
476  

"  
 

 1. 

 
 2. 

 
 3. 

 
 a) 

 
 b) 

 
477  

"  
  

 
 a) 

 
 b) 

 



132   

 

 

 

 

139. 478 479

 

 

140. 480

__________ 
478  

"  
 

-

-  
479  

"  
 1. 

-

 
 2.  
 a)  

 
 b) 

 
480  

"
 

 1. 

 
 2. 

 

-

-

  

141. 

481,  

                                                                                                  
 3. 

 4, 

 
 4. 

 
 ) -

 
 b) 

 
 5. 

 47 

 
481  

"  
 1. 

-
 

 
 2. 

-

 
 3. 

 
 4. -

 
 5. 

-

 



 133 

 

53482, 54483, 55484 485

 

__________ 
482  

"  
 1.  
 a) 

 
 b)  
 c) 

 
 d) 

 
 2. 

 
 a)  

 
 b) 

 
483  

"  
 

-
 

484  
"  

 1. 
 

 a) 

 
 b) 

 
 2. 

 
 3. 
– 

 
 a) -  
 b)  

 
 4. 

 
485  

"  
 

-
 

 

142. 486 
mutatis 

mutandis 

 
 

–3 
 

143. 

 

144. 

 

 – 

 

__________ 
486  
"

 
 1. 

 
 2. 

 



134   

 

2.   

   

145. 

 

 

146. 

 

147. 

 

b)   

 i)   

148. 

  

 

149. 

 

 

 

150. 
 

 

151. 

) 

- 

 

152. 

 

-

 

153. 



 135 

 

 

 

 ii)   

154.  
–56. 

   

155. 

 

 

156. 

 

mutatis mutandis 
if it is not incon-

sistent with
if it is allowed

-

 

157. 

 

 

158. 

 

ultra vires. 

  
 

159.  b
lex 

lata lex ferenda 
 

 55.  
 

160. b
 

 
 

  

 

161. 



136   

 

 

162. 

 

 
-

- -

 

 

3.  
 

163. 

 

 

   
 -

 

1.    

164. 

  

 

  

-  
 

I 

 

 1.487   

 1. -

-
 

 2. 
-

-  

 2.488   

 -

-

 

 3.489   

 1. - -
-

 

 2. - -
-

 

 ) -
 

 b) - -
 

__________ 
487   II 

–21. 
488 –24. 
489 –25. 



 137 

 

II490 

 

 4.491  
 

 1. -

-
-

 

 2.  
492. 

 3. -
 

 4. -

 
493. 

 5.494  

  

 -

 

 6.495   
 

 
-

 

 7.496  
  

 

-

 

__________ 
490   II 

 55–56. 
491 –59. 
492 

 
493 

 
494   ,  II 

–61.  
495 –63. 
496 –64. 

III497 

-  

 8.498  -
 

 1. -
-

 

 2. -
-

 

 9.499  -
  

 
-

-
 

10.500  
-  

 1. -
 

 

 2. -

-  

 3. -

-
 

 11.501   

 1. -
-

 

 2. 

-  

__________ 
497  

. 
498 –50. 
499  
500  
501  



138   

 

IV502 

  
 

 

 12.503  
-  

 
-
-

- -
 

 ) -
-  

 b) -
 

 13.504   
-  

 -

-
- -

 

 ) -
-  

 b) -
  

 14.505  
 

 -
-

- -
 

 ) 
-

  

 b) 
 

 [16].506  
-  

 

 1. 

- -
-

- -
 

__________ 
502  
503  
504 –53. 
505 –54. 
506 

, 
  

 2. 
 

 ) -
- -

-
 -

-
-

-   

 b) -

 

 3. 
-

- -

 

.507   

 -

 

V508 

,  

 17.509   

 

-

 

18.510   

 
-
-

 

 19.511   

 …512 

__________ 
507  
508 II 

VII C  
509  

 VI,   
510  
511  
512 

-
-

 



 139 

 

 20.513  -  

 1. -
 - -

-
-

 

 2.  

 ) -  – 
 – 

 

 b) 
 

 21.514   

 1. -
- -

 

 2.  

 a)  – 
 – 

 

 b) 
 

22.515   

 1. 

-
- -

 

 a) 

 

 b) 

 

 2. 

 

 a) - -
 

 b) -
 

__________ 
513   II 

1. 
514  
515  

 23.516   

 

-
 

 24.517  
 

 -
 

 ) 

 

 b) 
 

)518 

 

 25.519  
-

 

 -
-
-

 

 a) 
-  

 b)  -
 

 26.520  
-

 

 -
-

- -
 

 a) 
-  

 b) -
 

 27.521   
 

 -
- -

 

__________ 
516  
517  
518 

 
519  
520  
521  



140   

 

 a) 
- -

 

 b) 
 

 28.522  
  

 1. 

-

 

 2.  
-

 

 29.523  
 -

 

 1. –28 
-

-
 

 ) 
 

 b) 
 

 2. 

 

 30.524   

 -

 

525 

  

I 

 

. 526  -
 

 
- -

__________ 
522  
523  
524  
525  

. 
526  

 

. 527  
 

 - -

 

. 528   

 
- : 

 a)  

 b) 
 

. 529   

 1. 

-  

 2. 
-

 

. 530   
 

 1. 

 

 2. 

 

. 531  -
 

 1. 

-
 

 2. 

 

__________ 
527  
528  
529  
530  
531  



 141 

 

II 

 

. 532   

 -

  

. 533   

 
-

 

 a)  

 b) 

 

. 534   

 1. 
-

 

 2. 
 

 

. 535   

 1. 
-

 

 2. 

 

 3. 

 

. 536   

 1. 

 

 2. 

 

__________ 
532  
533  
534  
535  
536  

. 537   

 

 

. 538, 539   
 

 

 

III 

,  
 

. 540   

 1. 

 

 2. 

 

. 541  
  

 1. 

[43]. 

 2. 

 

 3. 

 

__________ 
537  
538  
539 

 
540  

, 

, 
A/CN.4/583. 

541 
 



142   

 
542 

 

I 

 

.543  
  

 

 

 

 a) 
 

 b) 

 

 i) 
 

 ii) 

 

.544   
  

 1. 

 

 2. 
 

 a) 

 

 b) 
 

.545   

 1. 

 

 2. 

__________ 
542  
543  
544  
545  

 

.546   
 

 
 

 a) 

 

 b) 

 

.547   
 

 

-

-  

.548   
  

 1. 

-

 

 2. 

 

 3.  

 a) 

 

 b) 

 

.549  

 

 1. 

__________ 
546 

(A/CN.4/597). 
547  
548  
549  



 143 

 

 

 2.  

 

 3. 

 

 4. 

–
 

 ) -

 

 b) 

 

 5. 

–4. 

.550   

 

 

2.  , 
  

165.  

 

 

 

 

1) 

__________ 
550  

- 551. I 

II 

 

2) 

 

I 

 

.   
  

 

 

 

 a) 
 

 b) 

 

 i) 
  

 ii) 

__________ 
551 , , 

–32. 



144   

 

 

 

1) 

  

2)  a 

 a
- 552

 

 

3) 

 

Repa-
ration for Injuries Suffered in the Service of the United Na-
tions, 

 553. 

554

__________ 
552  , . 142–145. 
553 Reparation for Injuries Suffered in the Service of the United Na-

tions, Advisory Opinion, I.C.J. Reports 1949, p. 174, at pp. 184–185. 
554  

-

555. 

4) b
-

 

"i)  
ii)  

"556

557

558. 

5) 

b i ii). 

6) 

__________ 
555 

–371. 
556 , , 

 
557  
558  



 145 

 

-
 

 

7)  b 

 

 

.   
 

 

1. 

 

2. 

 

 ) 

 

 b) 
 

 

1) 
-

559

-

 

2) 

 
__________ 

559 , –147. 

 

3) 

 

4) 

 

.   

1. 

 

2. 

 

 

1) 
-

560

 

 

2) 

 

-

__________ 
560 , –148. 



146   

 

561

562

 

3) 

563.  

4) 

 
 

Reparation for Injuries Suf-
fered in the Service of the United Nations, 

564.  

5) 

 

565

__________ 
561  

 24. 
562 

Ahmadou Sadio Diallo (Republic of Guinea v. Democratic 
Republic of the Congo)

(Preliminary Objections, Judgment, I.C.J. Reports 2007, 
p. 
www.icj-cij.org. 

563  
 24. 

564 Reparation for Injuries Suffered in the Service of the United Na-
tions ( .  553, ), p. 186. 

565 .,  , A. A. Cançado Trindade, The Application 
of the Rule of Exhaustion of Local Remedies in International Law: 
its Rationale in the International Protection of Individual Rights, 
Cambridge University Press, 1983, pp. 46–56; C. F. Amerasinghe, 
Local Remedies in International Law, 2nd ed., Cambridge University 
Press, 2004, pp. 64–75; and R. Pisillo Mazzeschi, Esaurimento dei 
ricorsi interni e diritti umani, Torino, Giappichelli, 2004. 

566

567. 

 

6) 

 

-

 - 

 
 – 

- 
568

- 

 

                                                                                                  

 
566    

J. Verhoeven, “Protection diplomatique, épuisement des voies de re-
cours internes et juridictions européennes”, Droit du pouvoir, pouvoir 
du droit – Mélanges offerts à Jean Salmon, Brussels, Bruylant, 2007, 
p. 1511, at p. 1517. 

567 Reparation for Injuries Suffered in the Service of the United Na-
tions ( .  553, ), p. 184. 

568 
   -

 
  

7782/2),  
   

  
7 , . 15 
2004 

 18. 



 147 

 

7) 
 

569

"

 

__________ 
569 

: 
J.-P. Ritter, "La protection diplomatique à l’égard d’une organisation 
internationale", Annuaire français de droit international, vol. 8 (1962), 
p. 427, at pp. 454–455; P. De Visscher, "Observations sur le fondement 
et la mise en oeuvre du principe de la responsabilité de l’Organisation 
des Nations Unies", Revue de droit international et de droit comparé, 
vol. 40 (1963), p. 165, at p. 174; R. Simmonds, Legal Problems Arising 
from the United Nations Military Operations in the Congo, The Hague, 
Nijhoff, 1968, p. 238; B. Amrallah, "The international responsibility of 
the United Nations for activities carried out by the U.N. peace-keeping 
forces", Revue égyptienne de droit international, vol. 32 (1976), p. 57, at 
p. 67; L. Gramlich, "Diplomatic protection against acts of inter-
governmental organs", German Yearbook of International Law, vol. 27 
(1984), p. 386, at p. 398 ( ); H. G. Schermers 
and N. M. Blokker, International Institutional Law: Unity within 
Diversity, 3rd rev. ed., The Hague, Nijhoff, 1995, pp. 1167–1168, 
para. 1858; P. Klein, La responsabilité des organisations internationales 
dans les ordres juridiques internes et en droit des gens, Brussels, 
Bruylant/Editions de l’Université de Bruxelles, 1998, pp. 534 et seq.; 
C. Pitschas, Die völkerrechtliche Verantwortlichkeit der Europäischen 
Gemeinschaften und ihrer Mitgliedstaaten, Berlin, Duncker and 
Humblot, 2001, p. 250; and K. Wellens, Remedies against International 
Organisations, Cambridge University Press, 2002, pp. 66–67

Report of the Seventy-First Conference 
   Eagleton, "International 

organization and the law of responsibility", Recueil des cours de 
l’Académie de droit international de La Haye, 1950-I, vol. 76, p. 323, at 

    A. Cançado 
Trindade, "Exhaustion of local remedies and the law of international 
organizations", Revue de droit international et de sciences diplomatiques 
et politiques, vol. 57, No. 2 (1979), p. 81, at p. 

-

 "Les 
organisations internationales et le droit de la responsabilité", Revue 
générale de droit international public, vol. 92 (1988), p. 63, at p. 71. 

   F. Amerasinghe, Principles of the 
Institutional Law of International Organizations, 2nd rev. ed., 

. 
F. Vacas Fernández, La responsabilidad internacional de Nacio-

nes Unidas: fundamento y principales problemas de su puesta en prácti-
ca, Madrid, Dykinson, 2002, pp. 139–140. 

8) 
- 570

 

571

 

9) 

 

 

10) 

  

11)  

 
 

 [48].   
 

 
 

 ) 

 

 b) 

 

 

1) 

-  572 

 b. 

__________ 
570  , 

–148. 
571   49–57. 
572 

pp. –150. 



148   

 

2) 

 

 

3)  b 

 
 

-
573

 

 
 

4) 
 

 

5)  b 

-  

 

 [49].  
  
 

 

__________ 
573   –60. 

-

-  

 

1) 
- -

574

 

 

2) 

 

 

 

3) 

 
Repara-

tion for Injuries Suffered in the Service of the United Na-
tions. 

 

575. 

4) 

 

 

__________ 
574 ) , 

–151. 
575 Reparation for Injuries Suffered in the Service of the United Na-

tions ( .  553, ), pp. 184–186. 



 149 

 

5) 

 

 

 [50].  
 

 

1. 

-

 

2. 

 

3.  

a) 

 

b) 

 

 

1) 

 
 

 
–

–

 – 

-

European Parliament v. Coun-
cil of the European Union 

 
  –  

 -
, – - , 

[
], 

576. 

2) 
- 577

-

 

3) 

 

4) 
- -

 b
 b 

 

 [51].  

 

 1. 

 

 

__________ 
576 European Parliament v. Council of the European Union, Judge-

ment of 2 March 1994, Case C-316/91, Reports of Cases before the 
Court of Justice and the Court of First Instance 1994-3, p. I-653, at 
pp. I-661–I-662, recital 29. 

577  
–153. 



150   

 

 2. 

 

 

 3. 

 

 4. 

–
 

 ) - -
 

 

 b) 

 

 5. 

 

1–4.  

 

1) 
- -

 578

–

– 

 

__________ 
578 –158. 

2) 

 

 
 

3) 

 

 

4) 

 

 

5) 

 
 

 

6) 

 
b 

–



 151 

 

579. 

7) 

 

-
 

 

8) 

 
580

-
 

9) 

 

__________ 
579  

 
580 

C.-D. Ehlermann, “Communautés européennes et 
sanctions internationales – une réponse à J. Verhoeven”, Belgian Review 
of International Law, vol. 18 (1984–1985), p. 96, at pp. 104–105; 
E. Klein, “Sanctions by international organizations and economic 
communities”, Archiv des Völkerrechts, vol. 30 (1992), p. 101, at p. 110; 
A. Davì, Comunità europee e sanzioni economiche internazionali, 
Napoli, Jovene, 1993, pp. 496 et seq.; C. Tomuschat, “Artikel 210”, 
 H. von der Groeben, J. Thiesing and C.-D. Ehlermann (eds.), 

Kommentar zum EU-/EG-Vertrag, 5th ed., Baden-Baden, Nomos, 
1997, vol. 5, pp. 28–29; Klein, La responsabilité …, op. cit. 
(  569, ), pp. 401 et seq.; and A. Rey Aneiros, Una apro-
ximación a la responsabilidad internacional de las organizaciones 
internacionales, Valencia, Tirant, 2006, p. 166.  

  .    J. Verhoeven, “Communau-
tés européennes et sanctions internationales”, Belgian Review of Inter-
national Law, vol. 18 (1984–1985), p. 79, at pp. 89–90,  P. Sturma, 
“La participation de la communauté européenne à des ‘sanctions’ in-
ternationales”, Revue du marché commun et de l’Union européenne, 
No. 366 (1993), p. 250, at p. 258.   . ,   
P. Palchetti, “Reactions by the European Union to breaches of erga 
omnes obligations”,  E. Cannizzaro (ed.), The European Union as an 
Actor in International Relations, The Hague, Kluwer Law Internatio-
nal, 2002, p. 219, at p. 226, "  , ,  

  ,   ,    
  - ". 

581. 

 – - 

 – 

 

10) 

-

 

11) 
582 

 
583

__________ 
581 Official Journal of the European Communities, No. L 122, of 

24 May 2000, p. 1. 
582 , 

 
-  

  100; 
 19-    

 20-  (A/C.6/62/SR.20), 
 21-  (A/C.6/62/SR.21), 

 -

,   
  19-  (A/C.6/ 

 
583  

-
-

–

    - 



152   

 

584. 

12) 
– -

  

–

a 

 

________________________________________________ 

 
  584 

 

.   

 

 

 

1) –

 

 

2) 

 

 



153 

VIII 

 

   

166. 

-  
585  

 

167. 

586. 

168. 

587

588

589. 

169. 
590 

591 –7592. 

__________ 
585  364, 

 145

 554 . 131
, 

  729 ). 

161–180

 
586  242–274. 

, ,  A/CN.4/554. 
587   

A/CN.4/573. 
588 A/CN.4/565  Corr.1 (   ; 

- ). 
589   252, 

 223. 
590   

A/CN.4/581. 
591  326–327. 
592 321–325. 

   

170. 
 

2973-
-

-

 

171. 

 

-

 

172. -

 

1.   
 

173. 

 

174. 



154   

 

 

175. 

 

176. 

– 

 

177. 

-

 

178. 

 

179. 

 

 

180. 

b

 

181. 

- -

 

182. 

 

 

183. 

 

184. , -



 155 

 

 

2.   

   

185. 

 

186. 

 

187. 

 

188. 

 

 

189. 

 

190. 
 

 

b)  
 

191. 

 

 

192. 

 

-
-

-

 

193. 



156   

 

  

194. 

 

195. 

 

196. 

 

 

197. 

 

   
 

198. 

 

199. 

 

200. 

 

201. 

 

202. 

 

203. 
 

 

204. 

 

205. 



 157 

 

-  

206. 

– 593, 

 

3.  
 

207. 

 

 

208. 

 
__________ 

593 Ethiopia/Eritrea, Eritrea–Ethiopia Claims Commission, Partial 
Award: Civilian  Claims–Eritrea’s Claims 15, 16, 23 and 27–32, 
17 December 2004, UNRIAA, vol. XXVI (Sales No. E/F.06.V.7), 
p. 195. 

209. 

 

210. 

 

211. 

 

212. 

 

 

213. 

– 

 

 

 



158 

IX 

 

   

214. 

- -
594

595. 

   

215. 

CN

 

–

 
  

216. 
2978–2982- –18 

 

__________ 
594 -

,  II ( ),  375, . 113. 

 2006 , 
 II ( ),  260, 225

, .,  III. 7 
61/34 4 2006 , 

 
 

595 2007 ,  II ( ),  386, 
 117. 

1.  
 

217. 

 – 

 

218. 
 

 

 

219. 

 
596

597 598. 
__________ 

596 

 
597 

 
598 

 - 
( ) 



 159 

 

 

220. -  
-

 

599. 
 

per 
se  

221. -

 

222. -

                                                                                                  
( ) 

-

-
 

599 

 

 

Military and Para-
military Activities in and against Nicaragua 

600

 

601. 

223. 

 

__________ 
600 Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of America), Merits, Judgment, I.C.J. 
Reports 1986, p. 14, at p. 124. 

 

 
 

 – 

" 
   
 "

 
 

(ibid., pp. 124–125). 
601 

 



160   

 

 

224. 

602

 . 

225. 

 

 

2.   

226.  

__________ 
602 

– ; 
 

 
 

. 

. 

   

227. 

 

 

228. 

 –  

 

229. 

-



 161 

 

  

 

b)   

230. 

 

 

231. 

603

 

__________ 
603 -

 

 

232. 

604 

605 

. 

233. 

 

234. 

.  

__________ 
604 – : 

,  
18–  
 

 
605 

 
 

 



162   

 

 

235. 

-
 

236. 
 –  – 

-

a priori. 

237. 

lex specialis 

 

 

ratione personae 

238. 

 

ratione temporis 

239. 

,  

 
 – 

 – 

. 

ratione loci 

240. 

 

   

241. 

 

 

242. 



 163 

 

 
606

 

 

243. 

Military and Paramilitary Activities in and against Nicara-
gua607

 

244. 

 

245. 

 

246. 

608. 

 

247. 

__________ 
606 

 
607 Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of America), Merits, Judgment ( . 
 600, ). 
608 2003 Resolution on Humanitarian Assistance of the Institute of 

International Law, 2 September 2003, Bruges Session, 2003, Sixteenth 
Commission, Institute of International Law, Yearbook, vol. 70 (2003), 
Session of Bruges (2003), Part II. 

609

 
 

248. 

 
610

 

249. 

 
 

250. 

 

__________ 
609 

 
 

 
A/59/2005  

Add.1–3  
 
 

www.responsibilitytoprotect.org; 
 

). 
610 

(  ). 



164   

 

d)   
 

251. 

-

 

252. 

le
lex ferenda. 

253. 

 

 
611.  

254. 

 

255. 

 

__________ 
611 602,  

 

256. 

 

   
 

257. 

 

258. 

 

259. 

 

3.  
 

260. 



 165 

 

 

261. 

612

613. 

262. 

 –  

__________ 
612 II III, 

 . 
613 II 

 117. 

263. 

 – 
 

 

264. 

, 

-

614. 

-

 
__________ 

614 II annex III, 
  

 

 



166 

X 

 

   

265. 

-
615

616. 

   

266. 

(A/CN
A/CN

–2987– – –30 
 

1.   
 

267. 

-

 
617

Certain 
Questions of Mutual Assistance in Criminal Matters618

__________ 
615 - ,  

2007 ,  II ( ), 113. 
 

 
, 2006 ,  II (

), 223–225. 
616 2007 ,  II ( ), , 

 117. 
617 2006 ,  II ( ),  I, 
. 228–238. 

618 Certain Questions of Mutual Assistance in Criminal Matters 
(Djibouti v. France), Judgment, I.C.J. Reports 2008, p. 177. 

 

268. 

 

269. 

 

 

270. 

– 

 

 

                                                                                                  
 http://www.icj-

cij.org. 



 167 

 

271. 

 

 per se. 

272. 

-
 

273. 

ratione personae 
ratione materiae 

 

274. 

 

275. 

ratione materiae

 

276. ratione personae 

Arrest Warrant619 

 

277. 
 

 

2.   

   

278. 

__________ 
619 Arrest Warrant of 11 April 2000 (Democratic Republic of the 

Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, at pp. 20–21, 
para. 51. 



168   

 

 

279. 

 

280.  

  

b)   

281. 

 

 

 

   

282. 

Arrest Warrant620

 

283. 

__________ 
620 Ibid., p. 20, para. 46. 

621. 

284. 

  
  

 

285. 

 

 

286. 

-

 

__________ 
621 

2008). 



 169 

 

287. 

ratione 
personae ratione materiae

 

d)   

288. 

 

  

 

289.  

Pinochet622 
Arrest Warrant623. 

290. 

__________ 
622 .,  , United Kingdom House of Lords, Regina v. 

Bartle and the Commissioner of Police for the Metropolis and Others 
Ex Parte Pinochet, 24 March 1999,   ILM, vol. 38 
(1999), pp. 581–663. 

623 Arrest Warrant ( .  619, ), p. 25, para. 61. 

Arrest Warrant 

-

-

 

 Arrest Warrant624

Certain Questions of Mutual Assis-
tance in Criminal Matters625 

ratione per-
sonae

ratione personae 

 

291. 

__________ 
624 Ibid., pp. 21–22, para. 51. 
625 Certain Questions of Mutual Assistance in Criminal Matters 

( .  618, ), at pp. 243–244, para. 194. 



170   

 

 

292. 

 

293. 

 
-

 

e)   

294. 

 

295. 
 

626

Arrest Warrant627 

__________ 
626 6  50, 
. 26. 

627 Arrest Warrant case ( .  619, ), p. 3. 

 

Prose-
cutor v. Blaški 628

-

 

296. 

jus cogens

ratione materiae ratione perso-
nae

__________ 
628 Prosecutor v. , Case No. IT-95-14-AR108bis, Judgement 

on the request of the Republic of Croatia for review of the Decision of 
Trial Chamber II of 18 July 1997, Judgement of 29 October 1997, 
para. 41: 

 "

 



 171 

 

 

297. 

Arrest Warrant 

Arrest Warrant 

Prosecutor v. Blaški
, 

Arrest Warrant. 

 

-

 

298. 

de lege ferenda

le lata 
lex lata

jus cogens 

 

299. 

 

3.  
 

300. 

 

301. 

 

– 

 

302. 

 

-

 

303. 
ratione personae ratione 

materiae 

 

304. 

 



172   

 

 

305. 

 
-

 

306. 

 

307. ratione personae, 

  
 Certain Questions of Mutual Assistance in Criminal 

Matters. 

308. 

 

309. 

 

310. 

ratione personae ratione mate-
riae

 

jus cogens

ratione materiae

 

 Certain Questions of 
Mutual Assistance in Criminal Matters 

 

311. 

Arrest Warrant 

 



 173 

 

 

 



174 

XI 

  
 

   

312. 

(aut dedere aut judicare
-

629. 

313. 

630 
631. 

   

314. 

632

-
31  

315. -

-
 

 

1.   
 

316. 

__________ 
629 - , 

2005 ,  II ( ), 

(2004 
, 2004 ,  II 

( ),  362–363 . 
630 2006 ,  II ( ),  

A/CN.4/571. 
631 2007 ,  II ( ),  

A/CN.4/585. 
632 

–4. 

 

317. 
 

633

634 

 

318. 635

__________ 
633 ,  A/CN.4/585,  76 . 

,  II ( ),  350, 
 490 109. 
634  

"  
 

". 
635  

"  
 1.  
 )  
 b)  
 )  
 d)  
 2. 

". 



  175 

 

 

319. 636

 

320. 

 637. 

321. 

-

aut dedere aut judicare 

 

2.   

   

322. 

__________ 
636  

"  
 

 

". 
637  

 

323. 

 

b)  
 

324. 

 

of application

 

325. 

 

326. 

-



176   

 

-
-

  

   
 

327. 

-

 

328. 

 

 

3.  
 

329.  

 

330. 

-

 

 

331. 
 

 

332. 

 



177 

XII 

 

   
  

333. -

 

334. -

–
: : 

 

335.  
G 

 (A/CN.4/588), 
 

–

 

1.  
 

 

336. 

-  
- -

-
-

-

638. 

__________ 
638 

-  

337. 

-
 

-

639  -
 

338. 

__________ 
639 

 
-  - -

-
-

- -  
–

–

- -  

-   – -

«
» - -

-

– -
-

 



178   

 

640

 

339. 

 

340. 
-

 641

-

 

2.   62/70 
6 2007 

 

341. 

__________ 
640  

-   - -
-   –

–
–  

641 

–

 
– 

– 
2008 

 

 

342. 
 1) -

 

642 
 

opin-
io juris

 

343. 

de lege ferenda. 

__________ 
642 

 11. 



 179 

 

 

344. 

 
 

 

345. 

 

643

__________ 
643 A/61/636-S/2006/980,  48–50. 

– -

 

 

 

 

346. 

– 

– 

 

 



180   

 

 

3.   
 

347. 

N.4/L
L

644. 

348. 

 

349. 
 

 

350. 

-  

4.   
 

351. –

-

__________ 
644 http://documents.un.org. 

645

-

- 646

647

 

352. 
 

5.   
  

353. -

 

354. 

 

6.    
 

355. 

__________ 
645 -

 
646  
647   728, 

 …  
  



 181 

 

 

7.   
 

356.  

648  

31–

 

8.   

a)  
 

 

357. 

649

650  
 

__________ 
648 

-
 

 
649  II  582, 

 132. 
650  II  742, 

 178. 

 

b)   

358. 
651 

-

 

9.   

  
 

359. 

652. 

__________ 
651 2002 
 525– –119, 2003 

2004 
2005 
2006 

2007 
 

652 

, 
–

 



182   

 

b)  
 

 

360. 

653. 

-

 

 

   

361. 

-

A/CN Add.1–

A/CN.4/596). 

362. 

654. 

– 

__________ 
653 

1994–

-
 

654 -  

 

 

   
 

363. 
– 

5 –  

C.   

364. -  
-

-  
- –  

365. -

 

655

 

366. 
-

- 656. 

 

367. 

-

-
-

25 657

 

368. - -
-

, 
-

__________ 
655 

-
 www.un.org/law/ilc/. 

656 
 

657  



 183 

 

658

-  

369. 

-  
659  

370. 

 

371. 

 

D.   

372. -

- 660. 

E.   
 

373. 

-
 

374. -
-

, 

 
661. 

__________ 
658  
659  
660 -

8
-

. 
661 "  … 5.  

F.    

375. 
–

 

376. 
662. 

 

377. -

-

 
-   

378. -

-
-

-  
-

aut 
dedere aut judicare -
                                                                                                  

 
662 

-
- - -

- -
-  

- - -
- - - -

- -
- -

- - -
-

- -
- -

- -
-

- -
- -

-
-

– 

107 
-

 



184   

 

-

-

-

 
 

379. 
-

-  
-  

-

 

380. 

-

-

 

381. 

-  

- -

-  -

  

382. 

-
-

  

383. 

 

384. 

- – 
 – -

 

385. 

– 
 

386. 

 

387. 
 

-
 

 

388. 

 



185 

I 
 

 
 

( - ) 

   

1. – 
– 

 

 

2. 

 

 

 

3. 

 
 

 

4. 

opinio 
iuris

 

5. 

 

Gab ikovo–Nagymaros Project1 

 

6. 

 

7. 

-

 

8. 

__________ 
1 Gab ikovo–Nagymaros Project (Hungary/Slovakia), Judgment, 

I.C.J. Reports 1997, p. 7. 



186   

 

 

 

9. 

  

10. 
– 

 

  
  

11. 

 b 

 b  
2

3

__________ 
2 .,  , Temple of Preah Vihear (Cambodia v. Thai-

land), Merits, Judgment, I.C.J. Reports 1962, p. 6 at pp. 33–34; Cer-
tain Expenses of the United Nations (Article 17, paragraph 2, of the 
Charter), Advisory Opinion of 20 July 1962, I.C.J. Reports 1962, 
p. 151, at p. 160; and Legal Consequences for States of the Continued 
Presence of South Africa in Namibia (South West Africa) notwith-
standing Security Council Resolution 276 (1970), Advisory Opinion, 
I.C.J. Reports 1971, p. 16, at p. 22, para. 22.   

      Kasikili/Sedudu Island 
(Botswana/Namibia), Judgment, I.C.J. Reports 1999, p. 1045, at 
p. 1076, para. 50. 

3 .,  , Competence of the ILO in regard to Interna-
tional Regulation of the Conditions of the Labour of Persons Em-
ployed in Agriculture, Advisory Opinion of 12 August 1922, PCIJ, 
Series B, No. 2, pp. 38–40; Interpretation of Article 3, Paragraph 2 of 
the Treaty of Lausanne, Advisory Opinion of 21 November 1925, 
PCIJ, Series B, No. 12, p. 24; Jurisdiction of the European Commis-
sion of the Danube, Advisory Opinion of 8 December 1927, PCIJ, 

4

5

6 7, 
8 

9

                                                                                                  
Series B, No. 14, p. 27, at pp. 62–63; and Jurisdiction of the Courts of 
Danzig, Advisory Opinion of 3 March 1928, PCIJ, Series B, No. 15, 
p. 18. 

4 .,  , The Chamizal Case (Mexico v. United States), 
Award of 15 June 1911, UNRIAA, vol. XI (Sales No. 1961.V.4), 
p. 309, at pp. 323–335; Affaire de l’indemnité russe (Russia v. Turkey), 
Award of 11 November 1912, ibid., p. 421, at p. 433; Interpretation of 
the air transport services agreement between the United States of 
America and France, Award of 22 December 1963, ibid., vol. XVI 
(Sales No. E/F.69.V.1), p. 5; Interpretation of the air transport ser-
vices agreement between the United States of America and Italy, 
Award of 17 July 1965, ibid., p. 75, at p. 100; Case concerning a dis-
pute between Argentina and Chile concerning the Beagle Channel, 
Award of 18 February 1977, ibid., vol. XXI (Sales No. E/F.95.V.2), 
p. 53; Case concerning the delimitation of the continental shelf be-
tween the United Kingdom of Great Britain and Northern Ireland, and 
the French Republic, decision of 30 June 1977, ibid., vol. XVIII (Sales 
No. E/F.80.V.7), p. 3; Case concerning the location of boundary 
markers in Taba between Egypt and Israel (  225, ), 
pp. 56–57, paras. 209–211; Delimitation of the maritime boundary 
between Guinea and Guinea-Bissau, Award of 14 February 1985, 
UNRIAA, vol. XIX (Sales No. E/F.90.V.7), p. 149, at p. 175, para. 66; 
Southern Bluefin Tuna Cases (New Zealand–Japan, Australia–Japan), 
Award on jurisdiction and admissibility, Decision of 4 August 2000, 
ibid., vol. XXIII (Sales No. E/F.04.V.15), p. 1, at pp. 45–46; and Tax 
regime governing pensions paid to retired UNESCO officials residing 
in France (France v. UNESCO), Award of 14 January 2003, ibid., 
vol. XXV (Sales No. E/F.05.V.5), pp. 231–266, at p. 258, para. 70. 

5 The United States of America, et al. v. The Islamic Republic of 
Iran, et al., Award of 25 January 1984, Iran–United States Claims 
Tribunal Reports, vol. 5, p. 71; Houston Contracting Company v. 
National Iranian Oil Company, et al., Award of 22 July 1988, ibid., 
vol. 20, p. 3, at pp. 56–57. 

6 M/V "Saiga" case (No. 2) (Saint Vincent and the Grenadines v. 
Guinea), Judgment, ITLOS Reports 1999, p. 10. 

7 Case of Soering v. the United Kingdom, Judgment of 7 July 1989, 
Application no. 14038/88, European Court of Human Rights, Series A: 
Judgments and Decisions, vol. 161; Loizidou v. Turkey, Judgment of 
18 December 1996 (Merits and Just Satisfaction), Application 
No. 15318/89, ibid., vol. 1996-VI, p. 2216, at p. 2236; 
Others v. Belgium et al., Grand Chamber decision of 12 December 
2001 (Admissibility), Application no. 52207/99, ibid., vol. 2001-XII; 
and Öcalan v. Turkey, Judgment of 12 May 2005, Application 
no. 46221/99, ibid., vol. 2005-IV. 

8  No. IT-94-1-A, Judgement of 
15 July 1999, Appeals Chamber, International Tribunal for the Former 
Yugoslavia, Judicial Supplement No. 6, June/July 1999. .  
ILM, vol. 38 (1999), p. 1518.. 

9 . Japan – Taxes on Alcoholic Beverages, AB-1996-2, Report of 
the WTO Appellate Body (WT/DS8/AB/R, WT/DS10/AB/R, 
WT/DS11/AB/R), 1 November 1996 ; European Communities – Cus-
toms Classification of Certain Computer Equipment, AB-1998-2, Re-
port of the WTO Appellate Body (WT/DS62/AB/R, WT/DS67/AB/R, 
WT/DS68/AB/R), 22 June 1998, DSR 1998:III, 1851; United States – 
Laws, Regulations and Methodology for Calculating Dumping Mar-
gins ("Zeroing"), Report of the Panel (WT/DS294/R), 9 May 2006, 
paras. 7.214–7.218; Chile – Price Band System and Safeguard 
Measures Relating to Certain Agricultural Products, Report of the 
Panel (WT/DS207/R), 23 October 2002, paras. 7.78–7.101; European 
Communities – Customs Classification of Frozen Boneless Chicken 
Cuts, AB-2005-5, Report of the WTO Appellate Body 
(WT/DS269/AB/R and Corr.1, WT/DS286/AB/R and Corr.1), 
27 September 2005, paras. 253–260 and 271–273; and United States – 
Measures Affecting the Cross-Border Supply of Gambling and Betting 
Services, Report of the WTO Appellate Body (WT/DS285/AB/R), 
20 April 2005, pp. 64–66, paras. 190–195. 



 187 

 

 

10. 

12. 

11

12

__________ 
10 ., , Medellín v. Texas, Judgment of 25 March 2008, 

552 U.S. 491(2008) (slip opinion at pp. 20–21); Trans World Airlines, 
Inc. v. Franklin Mint Corp. et al., 466 U.S. 243 (1984); R. v. Secretary 
of State for the Environment on the Application of Channel Tunnel 
Group, 23 July 2001, ILR, vol. 125 (2004), p. 580, at pp. 296–597, 
para. 48; Morris v. KLM Royal Dutch Airlines [2002] UKHL7, 2 AC 
628; ILDC 242 (UK 2002); Attorney-General v. Zaoui and Inspector-
General of Intelligence and Security and Human Rights Commission, 
[2005] NZSC 38, ILDC 81 (NZ 2005); A. v. B., Swiss Federal Su-
preme Court, 1st Civil Law Chamber, 8 April 2004, BGE 130 III 430, 
ILDC 343 (CH 2004);  Bouzari v. Iran (2004), 243 DLR (4th) 406, 
ILDC 175 (CA 2004). 

11 
, 

22, 25, 
39, 44  68 

  
69 , 

– 60, 64, 66, 69–71  80 
 

– 39, 40, 52, 53, 55, 59, 60  62 
 

– 49 
 

Add.1– 28 
– 87–91 

  91–99  101 
, 

 I, 687- 89 ; 689-
100 ; 690- 109 

691-  116  12  1; 694-  
 136  139 ; 706- 224 ; 

707- 226 ; 712- 269 
; 720-  316 

, , 
-  39–40 ; 752-  

190 ; 753- 192– 193 ; 
758- 230; 765-  . 278–279 

; 766- 282  284–286  288 
; 767- 296–298 ; 769-  

308–311  313 ; 770- 316  318 
; 773- 332 

774-  340 
, 

790-  105 ; 799- 165 
-  191 

6  -  55  57 

,  - 96 
; 859- 113–114 ; 866-

166 ; 870-  186 ; 
871- 197 ; 883-

 266–267 
893-

 328–329 . 
12  

163
29

 

13. 

  

 

13. 

 b 

 

14. 

                                                                                                  
, 

-  151 -
295

, - 92; 
, 

- 201
, 

- 21 -
314. 

13 "

R

 300– –

–  



188   

 

14. 

15. 

15

 

Iron Rhine 

16

17

 

18

19). 

__________ 
14  

Gab ikovo–Nagymaros Project (Hungary/Slovakia) 
 

15 R. Bernhardt, "Interpretation in 
Encyclopedia of Public International Law, 

–1426, at pp. 1419 et seq. 
16 Arbitration regarding the Iron Rhine ("Ijzeren Rijn") Railway be-

tween the Kingdom of Belgium and the Kingdom of the Netherlands, 
Decision of 24 May 2005, UNRIAA, vol. XXVII (Sales No. E/F.06. 
V.8), p. 35, at p. 73, para. 80. 

17 . J. I. Charney, "The impact on the international legal system 
of the growth of international courts and tribunals", New York Univer-
sity Journal of International Law and Politics, vol. 31, No. 4 (1999), 
pp. 697 et seq.; .  B. Kingsbury, "Foreword: is the prolifera-
tion of international courts and tribunals a systemic problem?", ibid., 
pp. 679 et seq. 

18 Interpretation of Article 3, Paragraph 2 of the Treaty of Lausanne 
( .  3, ), p. 24. 

19 Tyrer v. the United Kingdom, Judgment of 25 April 1978, Appli-
cation no. 5856/72, European Court of Human Rights, Series A: 
Judgments and Decisions, vol. 26, para. 31; Marckx v. Belgium, 
Judgment of 13 June 1979, Application no. 6833/74, ibid., vol. 31, 
para. 41; Airey v. Ireland, Judgment of 9 October 1979, Application 

16. 
 

20 

21

22. 

17. 
 

23

24. 

25

26

27. 

                                                                                                  
no. 6289/73, ibid., vol. 32, para. 26; and Loizidou v. Turkey, Prelimi-
nary Objections ( .  324, ), para. 71. 

20 
 

 
21  412, 

476. 
22 

 A/CN.4/577/Add.1, 
 31. 

23 King v. Bristow Helicopters Ltd, United Kingdom House of Lords 
[2002] UKHL 7, [2002] 2 AC 628; ILDC 242 (UK 2002), para. 98. 

24 Medellín v. Texas 
 

25 J. N. Moore, "Treaty interpretation, the Consti-
tution, and the rule of law", Virginia Journal of International Law, vol. 
42 (2001–2002), pp. 163–263;  Ph. R. Trimble and A.W. Koff, "All 
fall down: the treaty power in the Clinton administration", Berkeley 
Journal of International Law, vol. 16 (1998), pp. 55 et seq. 

26 United States v. Alvarez-Machain, 504 U.S. 655 (1992), 

 
27 Medellín v. Texas 

Trans World Airlines, Inc. v. Franklin Mint Corp. et al. 
(ibid.). 



 189 

 

28

-
, 

 

29

30. 

18.  

 -

 

-

31

-

__________ 
28 . A. Aust, "Domestic consequences of non-treaty (non-

conventional) law-making",  R. Wolfrum and V. Röben (eds.), De-
velopments of International Law in Treaty Making, Berlin, Springer, 
2005, pp. 487–496;  F. Orrego Vicuña, "In memory of Triepel and 
Anzilotti: the use and abuse of non-conventional lawmaking", ibid., 
pp. 497–506;      . D. J. 
Bederman, "Revivalist canons and treaty interpretation", UCLA Law 
Review, vol. 41, No. 4 (1994), pp. 953 et seq. and pp. 972 et seq. 

29 Parliamentary Group of the Party of Democratic Socialism in the 
German Federal Parliament v. Federal Government, 22 November 
2001, 2 BvE 6/99, ILDC 134 (DE 2001); Parliamentary Group of the 
PDS/Die Linke in the German Parliament v. Federal Government, 
3 July 2007, 2 BvE 2/07, ILDC 819 (DE 2007). 

30 G. Ress, "Verfassungsrechtliche Auswirkungen der Fortentwick-
lung völkerrechtlicher Verträge",  W. Fürst et al. (eds.), Festschrift 
für Wolfgang Zeidler, vol. 2, Berlin, 1987, pp. 1775 et seq., at p. 1779. 

31 Amerasinghe, Principles of the Institutional Law…, op. cit. 
(  569, ), at pp. 49 et seq., 290 et seq. and 460 et seq. 

32

 

D.   
 

19. 

 

20. 

 

 

__________ 
32 Competence of the General Assembly for the Admission of a State 

to the United Nations, Advisory Opinion of 3 March 1950, I.C.J. Re-
ports 1950, p. 4, at pp. 8 et seq.; Certain Expenses of the United Na-
tions (Article 17, paragraph 2, of the Charter), Advisory Opinion of 
20 July 1962 ( .  2 , ), pp. 160, 
162, 165, 168 et seq., and 177–179; Legal Consequences for States of 
the Continued Presence of South Africa in Namibia (South West Afri-
ca) notwithstanding Security Council Resolution 276 (1970), Advisory 
Opinion of 21 June 1971 (ibid.), paras. 21–22; B. Simma, S. Brunner 
and H.-P. Kaul, "Article 27",  B. Simma (ed.), The Charter of the 
United Nations: a Commentary, 2nd ed., vol. I, Munich, Verlag C. H. 
Beck, 2002, pp. 493 et seq., paras. 46 et seq.; M. Bothe, "Peace-
keeping", ibid., p. 685, paras. 86 and 91 et seq.;  Reparation for Inju-
ries Suffered in the Service of the United Nations, Advisory Opinion 
( .  553, ), p. 180. 



190   

 

21. 
-

 

 

22. 
 

-

 

23. 
 

 a) 
 

 b) 
 

 c) 
 

 d)  

 e) -  

 f) 
 

 g)  

 h) 
 

   
 

24. 

 
)33

-
 - 

 
34

-

 

25. 

35

 

36. 

37. 
__________ 

33 
 

–480. 
34 . Aust, Modern Treaty Law and Practice, op. cit. (  115, 

), p. 192. 
35 . Kasikili/Sedudu Island (Botswana/Namibia) (  2 

, ), paras. 49–50; Air Service Agreement of 27 March 
1946 between the United States of America and France), Decision of 9 
December 1978, UNRIAA, vol. XVIII (Sales No. E/F.80.V.7), p. 415; 
Japan – Taxes on Alcoholic Beverages, Report of the WTO Appellate Body 
( .  9 , ), p. 13;  G. Distefano, 
"La pratique subséquente des États parties à un traité", Annuaire français 
de droit international, vol. 40 (1994), pp. 41 et seq., at pp. 46 et seq. 

36 , 
 Add.1–7,  18 . 98–99 

; Distefano, loc. cit. ( , ), p. 55. 
37 Delimitation of the Maritime Boundary in the Gulf of Maine Area, 

Judgment, I.C.J. Reports 1984, p. 246, at p. 305, para. 130; Temple of 
Preah Vihear (  224, ), separate opinion of Judge Alfaro, 
pp. 39–40; North Sea Continental Shelf, Judgment, I.C.J. Reports 
1969, p. 3, at p. 26, para. 30; I. Brownlie, Principles of Public Interna-
tional Law, 6th ed., Oxford University Press, 2003, p. 616;  
Ph. C. W. Chan, "Acquiescence/estoppel in international boundaries: 
Temple of Preah Vihear revisited", Chinese Journal of International 
Law, vol. 3, No. 2 (2004), pp. 421–439, at p. 439; H. Das, "L’estoppel 
et l’acquiescement: assimilations pragmatiques et divergences concep-
tuelles", Revue belge de droit international, vol. 30 (1997), pp. 607–634, 
at p. 608; M. N. Shaw, International Law, 5th ed., Cambridge Univer-
sity Press, 2003, p. 439;  M. Koskenniemi, From Apology to Utopia – 
the Structure of International Legal Argument, re-ed., Cambridge 
University Press, 2005, pp. 356 et seq. 



 191 

 

 

 

b)   
 

26. 

 

 – 
 

 – 

 

 – 

 

 – 
 

 – 
 

   
 

27. 

 

38

 

39

__________ 
38 

, 
( )  , . 43–47. 

39 Tax regime governing pensions paid to retired UNESCO officials 
residing in France ( .  4 , ), at p. 
258, para. 70;    . R. Kolb, "La modification d’un 
traité par la pratique subséquente des parties", Revue suisse de droit 
international et de droit européen, vol. 14, No. 1 (2004), pp. 9–32. 

40

 

 

d)   

28. -

41

 

29. 

42

43

44

45. 

   

30. 

g 

jus cogens. 
__________ 

40 Air Service Agreement of 27 March 1946 between the United 
States of America and France ( .  35 , 

). 
41 . C. Tomuschat, "Obligations arising for States without or 

against their will", Collected Courses of the Hague Academy of Inter-
national Law, 1993-IV, vol. 241, pp. 195–374, at p. 290. 

42 European Communities – Customs Classification of Frozen Bone-
less Chicken Cuts, Report of the Panel (WT/DS2369/R), 30 May 2005, 
para. 7.255. 

43 European Communities – Customs Classification of Frozen Bone-
less Chicken Cuts, Report of the WTO Appellate Body ( .  9 

, ), para. 259. 
44 Amerasinghe, Principles of the Institutional Law…, op. cit. ( -
 569, ), at pp. 50 et seq. 
45 International Status of South-West Africa ( .  215, 

), at pp. 135 et seq.; McNair, op. cit. (  89, ), p. 427. 



192   

 

). 

f)   
 

31. 

– 
l’application elle-même des traités n’est 

… qu’une révision continue")46

47

–  3) 

48

49, 
 

Kasikili/Sedudu Island (Bot-
swana/Namibia)50. 

32. 

51

52. 

__________ 
46 G. Scelle, Théorie juridique de la révision des traités, Paris, Li-

brairie du Recueil Sirey, 1936, p. 11. 
47 K. Wolfke, "Treaties and custom",  J. Klabbers (ed.), Essays on 

the Law of Treaties – a Collection of Essays in Honour of Bert 
Vierdag, The Hague, Martinus Nijhoff, 1998, pp. 31–39, at p. 34. 

48 Legal Consequences for States of the Continued Presence of 
South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1970), Advisory Opinion of 21 June 1971 
( .  2 , ), pp. 16 and 21–22. 

49 . Case concerning the location of boundary markers in Taba 
between Egypt and Israel (  225, ), at pp. 56–57, pa-
ras. 209–211; Temple of Preah Vihear (  224, ); Air Ser-
vice Agreement of 27 March 1946 between the United States of Ameri-
ca and France (  35 , ); Decision 
regarding the delimitation of the border between Eritrea and Ethiopia 
(  223, ), pp. 110 et seq.;  Aust, Modern Treaty Law and 
Practice, op. cit. (  115, ), p. 213. 

50 Kasikili/Sedudu Island (Botswana/Namibia) ( .  2 
, ). 

51 Aust, Modern Treaty Law and Practice, op. cit. (  115, 
), pp. 26–45. 

52 United States–United Kingdom Arbitration concerning Heathrow 
Airport User Charges, Decision of 30 November 1992, UNRIAA, vol. 
XXIV (Sales No. E/F.04.V.18), pp. 1–359, at pp. 76 et seq., and 130 et 
seq. 

g)   

33. 

, 
 53

54. 

34. 

– 
– 

 55. 
 

56 -  

35. – 

57

-

- 58. 

__________ 
53 

  
(A/CN.4/L.682  Corr.1  Add.1),  

,  191 . 
54   
55 . United Kingdom of Great Britain and Northern Ireland v. 

Council of the European Communities, Judgement of 23 February 
1988, Case 68/86 European Court Reports 1988, p. 855 et seq., at 
para. 24. 

56 . D. Thym, "Die völkerrechtlichen Verträge der Europäischen 
Union", Zeitschrift für ausländisches öffentliches Recht und Völker-
recht (Heidelberg Journal of International Law), vol. 66 (2006), 
pp. 863 et seq., at p. 870. 

57   
58 Bernhardt, "Interpretation in international law", loc. cit. (  15 

, ), pp. 1416–1426, at p. 1421. 



 193 

 

h)   
 

36. 

59

b ) 

  

   
 

37. 

 – 

 

38. 

-

-

-

 

39.  

 

 ) 

 

 b) 

); 

__________ 
59 . M. Kamto, "La volonté de l’État en droit international", Col-

lected Courses of the Hague Academy of International Law, vol. 310 
(2004), pp. 133 et seq. 

 ) 
 

 d) 

 

 )  

 f)  

40. 

– 

 
 

 

 

41. 

-  

42. 

 

43. 



194   

 

 

44. 

– 

 

F.   

45. 

60.   -  
__________ 

60 

, 19-  –29. 

61

 

62

Me-
dellín v. Texas 

63.  

46.  

 
__________ 

61 
, 20-  (A/C.6/62/SR  
62 
 

63 Medellín v. Texas   
 



 195 

 

 

A.   

1.   

a)   

Competence of the ILO in regard to International Regula-
tion of the Conditions of the Labour of Persons Em-
ployed in Agriculture, Advisory Opinion of 12 August 
1922, PCIJ, Series B, No. 2.  

Interpretation of Article 3, Paragraph 2 of the Treaty of 
Lausanne, Advisory Opinion of 21 November 1925, 
PCIJ, Series B, No. 12. 

Jurisdiction of the European Commission of the Danube, 
Advisory Opinion of 8 December 1927, PCIJ, Series B, 
No. 14. 

Jurisdiction of the Courts of Danzig, Advisory Opinion of 
3 March 1928, PCIJ, Series B, No. 15. 

b)   

International Status of South-West Africa, Advisory Opinion 
of 11 July 1950, I.C.J. Reports 1950, p. 128. 

Temple of Preah Vihear (Cambodia v. Thailand), Merits, 
Judgment, I.C.J. Reports 1962, p. 6. 

Certain Expenses of the United Nations (Article 17, para-
graph 2, of the Charter), Advisory Opinion of 20 July 
1962, I.C.J. Reports 1962, p. 151. 

North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, 
p. 3. 

Legal Consequences for States of the Continued Presence of 
South Africa in Namibia (South West Africa) notwith-
standing Security Council Resolution 276 (1970), Advi-
sory Opinion, I.C.J. Reports 1971, p. 16. 

Delimitation of the Maritime Boundary in the Gulf of Maine 
Area, Judgment, I.C.J. Reports 1984, p. 246. 

Case Concerning Oil Platforms (Islamic Republic of Iran v. 
United States of America), Preliminary Objections, 
Judgment of 12 December 1996, I.C.J. Reports 1996, p. 
803. 

–Nagymaros Project (Hungary/Slovakia), Judg-
ment, I.C.J. Reports 1997, p. 7. 

Kasikili/Sedudu Island (Botswana/Namibia), Judgment, 
I.C.J. Reports 1999, p. 1045. 

c)   

United Kingdom of Great Britain and Northern Ireland v. 
Council of the European Communities, Judgement of 
23 February 1988, Case 68/86 European Court Reports 
1988, p. 855. 

d)   

Tyrer v. the United Kingdom, Judgment of 25 April 1978, 
Application no. 5856/72, European Court of Human 
Rights, Series A: Judgments and Decisions, vol. 26. 

Marckx v. Belgium, Judgment of 13 June 1979, Application 
no. 6833/74, European Court of Human Rights, Series A: 
Judgments and Decisions, vol. 31. 

Airey v. Ireland, Judgment of 9 October 1979, Application 
no. 6289/73, European Court of Human Rights, Series A: 
Judgments and Decisions, vol. 32. 

Case of Soering v. the United Kingdom, Judgment of 7 July 
1989, Application no. 14038/88, European Court of Hu-
man Rights, Series A: Judgments and Decisions, vol. 161. 

Loizidou v. Turkey, Preliminary Objections, Judgment of 
23 March 1995, Application no. 15318/89, European 
Court of Human Rights, Series A: Judgments and Deci-
sions, vol. 310. 

Loizidou v. Turkey, Judgment of 18 December 1996 (Merits 
and Just Satisfaction), Application no. 15318/89, Euro-
pean Court of Human Rights, Series A: Judgments and 
Decisions, vol. 1996-VI, p. 2216. 

 v. Belgium et al., Grand Chamber 
decision of 12 December 2001 (Admissibility),  Applica-
tion no. 52207/99, European Court of Human Rights, Se-
ries A: Judgments and Decisions, vol. 2001–XII. 

Öcalan v. Turkey, Judgment of 12 May 2005, Application 
no. 46221/99, European Court of Human Rights, Series 
A: Judgments and Decisions, vol. 2005–IV. 

(e)  International Court of the Law of the Sea 

M/V “Saiga” case (No. 2) (Saint Vincent and the Grena-
dines v. Guinea), Judgment, ITLOS Reports 1999, p. 10. 

f)   

Prosecutor v. -94-1-A, Judgement 
of 15 July 1999, Appeals Chamber, International Tribunal 
for the Former Yugoslavia, Judicial Supplement No. 6, 
June/July 1999. See also ILM, vol. 38 (1999), p. 1518. 



196   

 

g)   

Japan – Taxes on Alcoholic Beverages, AB-1996-2, Report 
of the Panel (WT/DS8/R, WT/DS10/R, WT/DS11/R), 
modified by the Report of the WTO Appellate Body 
(WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R), 1 
November 1996, DSR 1996:I, 125. 

European Communities – Customs Classification of Certain 
Computer Equipment, AB-1998-2, Report of the WTO 
Appellate Body (WT/DS62/AB/R, WT/DS67/AB/R, 
WT/DS68/AB/R), 22 June 1998, DSR 1998:III, 1851. 

Chile – Price Band System and Safeguard Measures Relat-
ing to Certain Agricultural Products, Report of the Panel 
(WT/DS207/R), 23 October 2002, DSR 2002:VIII, 3127. 

European Communities – Customs Classification of Frozen 
Boneless Chicken Cuts, Report of the Panel (WT/ 
DS2369/R), 30 May 2005. 

Customs Classification of Frozen Boneless Chicken Cuts, 
AB-2005-5, Report of the WTO Appellate Body (WT/ 
DS269/AB/R and Corr.1, WT/DS286/AB/R and Corr.1), 
27 September 2005. 

United States – Laws, Regulations and Methodology for 
Calculating Dumping Margins (“Zeroing”), AB-2006-2, 
Report of the Panel (WT/DS294/R), modified by the Re-
port of the WTO Appellate Body  (WT/DS294/AB/R), 
9 May 2006. 

2.    

The Chamizal Case (Mexico v. United States), Award of 
15 June 1911, UNRIAA, vol. XI (Sales No. 1961.V.4), 
pp. 309–347. 

Affaire de l’indemnité russe (Russia v. Turkey), Award of 
11 November 1912, UNRIAA, vol. XI (Sales No. 1961. 
V.4), pp. 421–447.  

Interpretation of the air transport services agreement be-
tween the United States of America and France, Award 
of 22 December 1963, UNRIAA, vol. XVI (Sales No. 
E/F.69.V.1), pp. 5–74. 

Interpretation of the air transport services agreement be-
tween the United States of America and Italy, Award of 
17 July 1965, UNRIAA, vol. XVI (Sales No. E/F.69. 
V.1), pp. 75–108. 

Case concerning a dispute between Argentina and Chile 
concerning the Beagle Channel, Award of 18 February 
1977, UNRIAA, vol. XXI (Sales No. E/F.95.V.2), 
pp. 53–264. 

Case concerning the delimitation of the continental shelf 
between the United Kingdom of Great Britain and 
Northern Ireland, and the French Republic, decision of 
30 June 1977, UNRIAA, vol. XVIII (Sales No. E/F.80. 
V.7, pp. 3–413. 

The United States of America, et al. v. The Islamic Republic 
of Iran, et al., Award of 25 January 1984, Iran–United 
States Claims Tribunal Reports, vol. 5, p. 57. 

Delimitation of the maritime boundary between Guinea and 
Guinea-Bissau, Award of 14 February 1985, UNRIAA, 
vol. XIX (Sales No. E/F.90.V.7), pp. 149–196. 

Houston Contracting Company v. National Iranian Oil 
Company, et al., Award of 22 July 1988, Iran–United 
States Claims Tribunal Reports, vol. 20, p. 3. 

Case concerning the location of boundary markers in Taba 
between Egypt and Israel, Decision of 29 September 1988, 
UNRIAA vol. XX (Sales No. E/F.93.V.3), pp. 1–118. 

United States–United Kingdom Arbitration concerning 
Heathrow Airport User Charges, Decision 
of 30 November 1992, UNRIAA, vol. XXIV (Sales No. 
E/F.04.V.18), pp. 1–359. 

Southern Bluefin Tuna Cases (New Zealand–Japan, Aus-
tralia–Japan), Award on jurisdiction and admissibility, 
Decision of 4 August 2000, UNRIAA, vol. XXIII (Sales 
No. E/F.04.V.15), pp. 1–57. 

Decision regarding the delimitation of the border between 
Eritrea and Ethiopia, Permanent Court of Arbitration, 
Decision of 13 April 2002, UNRIAA, vol. XXV (Sales 
No. E/F.05V.5), pp. 83–195. 

Tax regime governing pensions paid to retired UNESCO 
officials residing in France (France v. UNESCO), Award 
of 14 January 2003, UNRIAA, vol. XXV (Sales No. 
E/F.05.V.05), pp. 231–266. 

Arbitration regarding the Iron Rhine (“Ijzeren Rijn”) Rail-
way between the Kingdom of Belgium and the Kingdom 
of the Netherlands, Decision of  24 May 2005, UNRIAA, 
vol. XXVII (Sales No. E/F.06.V.8), p. 35. 

B.   

Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 
243 (1984). 

United States v. Alvarez-Machain, 504 U.S. 655 (1992). 

Medellín v. Texas, Judgment of 25 March 2008, 552 U.S. 
491 (2008). 

R. v. Secretary of State for the Environment on the Applica-
tion of Channel Tunnel Group, 23 July 2001, ILR, 
vol. 125 (2004), p. 580. 

Parliamentary Group of the Party of Democratic Socialism in 
the German Federal Parliament v. Federal Government, 
22 November 2001, 2 BvE 6/99, ILDC 134 (DE 2001). 

King v. Bristow Helicopters Ltd, United Kingdom House of 
Lords [2002] UKHL 7, [2002] 2 AC 628; ILDC 242 (UK 
2002). 



 197 

 

Morris v. KLM Royal Dutch Airlines [2002] UKHL7, 2 AC 
628; ILDC 242 (UK 2002). 

A. v. B., Swiss Federal Supreme Court, 1st Civil Law 
Chamber, 8 April 2004, BGE 130 III 430, ILDC 343 
(CH 2004). 

Attorney-General v. Zaoui and Inspector-General of Intelli-
gence and Security and Human Rights Commission, 
[2005] NZSC 38, ILDC 81 (NZ 2005). 

Parliamentary Group of the PDS/Die Linke in the German 
Parliament v. Federal Government, 3 July 2007, 2 BvE 
2/07, ILDC 819 (DE 2007). 

Bouzari v. Iran (2004), 243 DLR (4th) 406, ILDC 175 
(CA 2004). 

C.   

 

A/CN.4/167  Add. 1–3. 

 A/CN.4/186  Add.1–7. 

 A/6309/Rev.1, 
. 187 . 

- 
- 

- 
-  

-

 76. 

-

, 
   

 
 

D.    

 United Nations, Treaty Series, 
vol. 1155, No. 18232, p. 331. 

  
), 

, 
 

 ILM, vol. 25 
(1986), p. 543. 

LEG/CONF.15/21. 

E.   

AKEHURST, M.: “The hierarchy of the sources of interna-
tional law”, BYBIL, vol. 47, No. 1 (1974–1975), 
pp. 273–285. 

ALVAREZ, J. E.: International Organizations as Law-
makers, Oxford University Press, 2005. 

AUST, A.: Modern Treaty Law and Practice, Cambridge 
University Press, 2000. 

–– “Domestic consequences of non-treaty (non-
conventional) law-making”,  R. WOLFRUM and 
V. RÖBEN (eds.), Developments of International Law in 
Treaty Making, Berlin, Springer, 2005, pp. 487–496. 

Bederman, D. J.: “Revivalist canons and treaty interpreta-
tion”, UCLA Law Review, vol. 41, No. 4 (1994), p. 953. 

BERNHARDT, R.: “Interpretation in international law",  
(ed.) Encyclopedia of Public International Law, vol. 2, 
Amsterdam, Elsevier, pp. 1416–1426. 

–– “Völkerrechtliche und verfassungsrechtliche Aspekte 
konkludenter Vertragsänderungen”,  H.-W. ARNDT et 
al. (eds.), Völkerrecht und deutsches Recht – Festschrift 
für Walter Rudolf, 2001, pp. 15–22. 

LE BOUTHILLIER, Y.: “Article 32”, in O. CORTEN and 
P. KLEIN (eds.), Les Conventions de Vienne sur le droits 
des traités : commentaire article par article, Brussels, 
Bruylant, 2006. 

BROWNLIE, I.: Principles of Public International Law, 
6th ed., Oxford University Press, 2003. 

BYERS, M.: Custom, Power and the Power of Rules: Inter-
national Relations and Customary International Law, 
Cambridge University Press, 1999. 



198   

 

–– “Policing the high seas: the Proliferation Security Initia-
tive”, AJIL, vol. 98, No. 3 (July 2004), pp. 526–545.  

CHAN, Ph. C. W.: “Acquiescence/estoppel in international 
boundaries: Temple of Preah Vihear revisited”, Chinese 
Journal of International Law, vol. 3, No. 2 (2004), 
pp. 421–439. 

CHARNEY, J. I.: “The impact on the international legal sys-
tem of the growth of international courts and tribunals”, 
New York University Journal of International Law and 
Politics, vol. 31, No. 4 (1999), pp. 697. 

DAS, H.: “L’estoppel et l’acquiescement: assimilations 
pragmatiques et divergences conceptuelles”, Revue belge 
de droit international, vol. 30 (1997), pp. 607–634.  

DISTEFANO, G.: “La pratique subséquente des États parties à 
un traité”, Annuaire français de droit international, 
vol. 40 (1994), p. 41. 

KAMTO, M.: “La volonté de l’État en droit international”, 
Collected Courses of the Hague Academy of Internatio-
nal Law, vol. 310 (2004), p. 133. 

KARL, W.: Vertrag und spätere Praxis im Völkerrecht: zum 
Einfluss der Praxis auf Inhalt und Bestand völkerrechtli-
cher Verträge (Treaty and Subsequent Practice in Inter-
national Law), Berlin, Springer , 1983. 

KINGSBURY, B.: “Foreword: is the proliferation of interna-
tional courts and tribunals a systemic problem?”, New 
York University Journal of International Law and Poli-
tics, vol. 31, No. 4 (1999), pp. 679–696.  

KOLB, R.: “La modification d’un traité par la pratique sub-
séquente des parties”, Revue suisse de droit international 
et de droit européen, vol. 14, No. 1 (2004), pp. 9–32. 

–– Interprétation et création du droit international: es-
quisses d'une herméneutique juridique moderne pour le 
droit international public, Brussels, Bruylant, 2006.  

KONTOU, N.: The Termination and Revision in the Light of 
New Customary International Law, Oxford, Clarendon 
Press, 1994. 

KOSKENNIEMI, M.: From Apology to Utopia – the Structure 
of International Legal Argument, re-ed., Cambridge Uni-
versity Press, 2005. 

MALIRSCH, M. and F. PRILL: “The Proliferation Security 
Initiative and the 2005 Protocol to the SUA Convention”, 
Zeitschrift für ausländisches öffentliches Recht und Völk-
errecht (Heidelberg Journal of International Law), vol. 
67 (2007), pp. 229–240. 

MATSUSHITA, M., T. J. SCHOENBAUM and P. C. MAVRO-
IDIS: The World Trade Organization: Law, Practice, and 
Policy, 2nd ed., Oxford University Press, 2006. 

MCNAIR, A. D.: The Law of Treaties, Oxford, Clarendon, 
1961.  

–– “Severance of treaty provisions”, in Hommage d’une 
generation de juristes au Président Basdevant, Paris, Pe-
done, 1960, pp. 346–359. 

MOORE, J. N.: “Treaty interpretation, the Constitution, and 
the rule of law”, Virginia Journal of International Law, 
vol. 42 (2001–2002), pp. 163–263.  

ORAKHELASHVILI, A.: Peremptory Norms in International 
Law, New York, Oxford University Press, 2006. 

PAUWELYN, J.: Conflict of Norms in Public International 
Law: How WTO Law relates to other Rules of Interna-
tional Law, Cambridge University Press, 2003.  

Orrego Vicuña, F.: ““In memory of Triepel and Anzilotti: 
the use and abuse of non-conventional lawmaking”,  
R. WOLFRUM and V. RÖBEN (eds.), Developments of In-
ternational Law in Treaty Making, Berlin, Springer, 
2005, pp. 497–506. 

RESS, G.: “Verfassungsrechtliche Auswirkungen der Fort-
entwicklung völkerrechtlicher Verträge”, in W. FÜRST et 
al. (eds.), Festschrift für Wolfgang Zeidler, vol. 2, Berlin, 
1987, p. 1775. 

SCELLE, G.: Théorie juridique de la révision des traités, 
Paris, Librairie du Recueil Sirey, 1936.  

SHAW, M. N.: International Law, 5th ed., Cambridge Uni-
versity Press, 2003. 

SIMMA, B. (ed.): The Charter of the United Nations: a Com-
mentary, 2nd ed., vol. I, Munich, Verlag C. H. Beck, 
2002. 

SINCLAIR, I.: The Vienna Convention on the Law of Trea-
ties, Manchester University Press, 1984. 

THYM, D.: “Die völkerrechtlichen Verträge der Europäi-
schen Union”, Zeitschrift für ausländisches öffentliches 
Recht und Völkerrecht  (Heidelberg Journal of Internati-
onal Law), vol. 66 (2006), pp. 863–925. 

TOMUSCHAT, C.: “Obligations arising for States without or 
against their will”, Collected Courses of the Hague 
Academy of International Law, 1993-IV, vol. 241, 
pp. 195–374.  

VILLIGER, M. E.: Customary International Law and Trea-
ties, Dordrecht,  Martinus Nijhoff, 1985. 

WOLFKE, K.: “Treaties and custom”, in J.Klabbers (ed.), 
Essays on the Law of Treaties – a Collection of Essays in 
Honour of Bert Vierdag, The Hague, Martinus Nijhoff, 
1998, pp. 31–39. 

YASSEEN, M. K.: “L’interprétation des traités d’après la 
Convention de Vienne sur le droit de traités”, Collected 
Courses of the Hague Academy of International Law, 
1976-III, vol. 151. 



 

199 

 

II 

 

 
 

1. 
1. 

 

2

 

 

2. 

-  

1.  
 

3. 

 

__________ 
1 ),  74, 

19. 
2 ),  259, 

224. 

3. 

 

 
 

4. 

  

 
– 

 

-
 

5. 
 

 

4

__________ 
3 Treaty of Peace and Commerce between Great Britain and Sweden 

(Uppsala, 11 April 1654), British and State Foreign Papers 1812–1814, 
vol. I, Part I, London, Ridgway, 1841, p. 692 (art. IV). 

4 -
  

   
-

,  II, , 
 57, . 



200   

 

 

6. 
 

 

 

 

 

 

 

7. XIX XX 
 

 

 

 

 

 
 

8. 
 

). 
 

 

 

 

 

 
". 

9. 
 

 

XXIV 

 

10. 
 

 

.  

2.   
 

11.  
 

 
 5

- -

 
-

 

 

 (Anglo-Iranian Oil Co6, Case concern-
ing rights of nationals of the United States of America in 

__________ 
5  1978 ,  II ( ), 15, 

 10. 
6 Anglo–Iranian Oil Co. case (jurisdiction), Preliminary objection, 

Judgment of 22 July 1952, I.C.J. Reports 1952, p. 93. 



 201 

 

Morocco7, Ambatielos case8)9 
 

12. 
 

 
10

11.  

13. 
12

 
 

-
 

 

 

 –19), 

 

 

 

 

3.   

14. 
 

13 

-

__________ 
7 Case concerning rights of nationals of the United States of Ameri-

ca in Morocco, Judgment of 27 August 1952, I.C.J. Reports 1952, 
p. 176. 

8 Ambatielos case (Greece v. United Kingdom), Jurisdiction, Judg-
ment of 1 July 1952, ibid., p. 28. 

9 Ambatielos Claim (Greece, United Kingdom of Great Britain and 
Northern Ireland), UNRIAA, vol. XII (Sales No. 1963.V.3),  
pp. 83–153. 

10  1978 ), 61, 
 63. 

11 ,  62. 
12 ,  74 . 
13 

  27–45- , 
A/C.6/33/SR.27–45. 

 

 

15. -
 

 

4.   

16. 

 

 

-

, 

 
 

-

 

 
 

-

.  



202   

 

-

) 

  

17. 

 

 

I 

14. 

18. 

15 
 

 

19. 

 

 

 

20. 

 

__________ 
14 European Communities – Conditions for the Granting of Tariff 

Preferences to Developing Countries, AB-2004-1, Report of the WTO 
Appellate Body (WT/DS246/AB/R), 24 April 2004. 

15  3281 (XXIX) 12 
 1974 . 

-

 
-

, 

. 

21. 
 

 
 

 

 

 

5.  
 

22. 
 

-

 

  

23. Maffezini16. 

__________ 
16 Maffezini v. Kingdom of Spain, Case No. ARB/97/7, Decision of 

the Tribunal on objections to jurisdiction of 25 January 2000, ICSID, 
ICSID Review-Foreign Investment Law Journal, vol. 16, No. 1 (2001), 
p. 1;         
http://icsid.worldbank.org. 



 203 

 

17

 

 

 
- IV

 "

". 

18 

 

 -

-

-  

24. 
 -

 

 -

-

 

25. 19 
Maffezini

__________ 
17   -  3  1991 , United Na-

tions, Treaty Series, vol. 1699, No. 29403, p. 187. 
18  , ibid., vol. 1774, 

No. 30883, p. 15. 
19 Siemens A.G. v. Argentine Republic, Case No. ARB/02/8, Deci-

sion on jurisdiction of 3 August 2004, ICSID, Journal de droit inter-

20

-

Maffezini 
 

-
-

Maffezini 

 

26. 
Maffezini

-

 

 

-
 

21

Maffezini  

27. 
 

 

 

22

. 

                                                                                                 
national, vol. 132 (2005);      

   http://icsid.worldbank.org. 
20 See, for example, Salini Costruttori S.p.A. and Italstrade S.p.A. v. 

the Hashemite Kingdom of Jordan, Case No. ARB/02/13, Decision on 
jurisdiction of 9 November 2004, ICSID, ICSID Review-Foreign In-
vestment Law Journal, vol. 20, No. 1 (2005), p. 148;   

      http://icsid. worldbank.org. 
21  ), . 34. 
22 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, Case 

No. ARB/01/7, Award of 25 May 2004, ICSID ( . http://icsid. 
worldbank.org); Pope and Talbot, Inc. v. Canada, Award of the NAFTA 
Tribunal of 10 April 2001, ILR, vol. 122 (2002), p. 352. 



204   

 

28. Maffezini 

 

 
 

 

29. 

 
-

 

. 

30. 
 

 

 

 
 

6.  ? 

31. 

 

 

 

32. 

-

 

 XXIV 

 

33. 

-
 

 

34. 

-

 

 
 

35. 

)23

__________ 
23 OECD Directorate for Financial and Enterprise Affairs, "Most-

favoured-nation treatment in international investment law", Working 
Papers on International Investment, No. 2004/2 (2004). 
http://www.oecd.org/daf/inv/investment-policy/WP-2004_2.pdf. 



 205 

 

)24

 

36. 

 
 

-

 
-

 

37. 
 

  - 

__________ 
24 

R.99.II.D.11) 
). 

 

 

 

 

 

 
 

38. 

 

 
 

39. 
 

 



206   

 

 

  

DOLZER, R. and T. MYERS: “After Tecmed: most-favored-
nation clauses in investment protection agreements”, IC-
SID Review–Foreign Investment Law Journal, vol. 19, 
No. 1 (2004), p. 49. 

EHRING, L.: “De facto discrimination in world trade law: 
national and most-favoured-nation treatment – or equal 
treatment?”, Journal of World Trade, vol. 36, No. 5 
(2002), p. 921. 

FREYER, D. H. and D. HERLIHY: “Most-favored nation 
treatment and dispute settlement in investment arbitra-
tion: just how ‘favored’ is ‘most-favored’?”,  ICSID Re-
view–Foreign Investment Law Journal, vol. 20, No. 1 
(Spring 2005), p. 58. 

ORGANISATION FOR ECONOMIC CO-OPERATION AND DE-
VELOPMENT (OECD): "Most-favoured-nation treatment 

in international investment law", Working Papers on In-
ternational Investment, No. 2004/2 (2004). Available from 
http://www.oecd.org/daf/inv/investment-policy/WP-2004_ 
2.pdf. 

UNITED NATIONS CONFERENCE ON TRADE AND DEVEL-
OPMENT (UNCTAD): "Most-favoured-nation treat-
ment”, UNCTAD Series on issues in international in-
vestment agreements, UNCTAD/ITE/IIT/10 (vol. III) 
(United Nations publication, Sales No. E.99.II.D.11) 
(1999). 

YANAI, A.: “The function of the MFN clause in the global 
trading system”, Working Paper Series 01/02 – No. 3, 
Institute of Developing Economies APEC Study Cen-
ter(2002). Available from http://www.ide.go.jp/ English/ 
Publish/Download/Apec/pdf/2001_15.pdf.

 



207 

  

 
   

A/CN.4/587   

16. 
A/CN.4/588  

 

. 

 
 

-  
II 

 
–3  . 

A/CN.4/591 
 -  II 

 
 

 

. 

 

 

. 

A/CN.4/594 
-  

. 

 

 

. 

A/CN.4/596  
 

. 

A/CN.4/597 

-   
II 

 
A/CN.4/598 

-
-  

. 

A/CN.4/599 
aut dedere aut judicare

 

. 

A/CN.4/600 

-  

. 

A/CN.4/601 

-
 

. 

 
 

A/CN
II 

 A/CN.4/602/ 
Add.1  

A/CN.4/603 
aut dedere aut judicare

 -  
 

II 
 



208   
 

 

   

A/CN.4/L.721 

 

. 

A/CN.4/L.722 . 
 

. 

A/CN.4/L.723 Corr.1] .  

 

. 

A/CN.4/L.724 
–

 

. 

A/CN.4/L Add.1 . 

  

. 

A/CN.4/L.726 
 

. 

A/CN.4/L.727/Rev.1  
Add.1 . 

  

. 

A/CN.4/L.728 
I  

. 

 10 (A

 14  
A/CN.4/L.729 II 

 
17 . 

A/CN.4/L.730 III 

 

19 . 

–2 IV  20 . 

A/CN.4/L.732  Add.1–2  V 
 

54 . 

A/CN.4/L.733  Corr.1] 
Add.1–5 

VI  79 . 

A/CN.4/L.734/Rev.1, 
L.734/Add.1–2   

VII (
 

 131 . 

A/CN.4/L.735  VIII  154 . 

A/CN.4/L.736 IX  159 . 

A/CN.4/L.737  X 
 

167 . 

A/CN.4/L.738  XI 
aut dedere aut judicare)) 

175 . 

A/CN.4/L.739 [  Corr.1] . 

 

. 

A/CN.4/L.740 
2.8.2, 2.8.3, 2.8.4, 2.8.5, 2.8.6, 2.8.7, 2.8.8, 2.8.9, 2.8.10, 

 
 

. 



  209 
 

   

A/CN.4/L.741 
XII 

 

 (A/63/10). 

178 . 
A/CN.4/L.742   

A/CN.4/SR.2956–
A/CN.4/SR.2997 

–2997-   . 

I. 

 



A/CN.4/SER.A/2008/Add.1 (Part 2)

ЕЖЕГОДНИК  
КОМИССИИ 

МЕЖДУНАРОДНОГО  
ПРАВА

Доклад Комиссии
Генеральной Ассамблее

o работе
ее шестидесятой сессии

ОРГАНИЗАЦИЯ ОБЪЕДИНЕННЫХ НАЦИЙ

2008
Том II

Часть вторая

United Nations publication 
ISSN 0251-771X

Printed at United Nations, Geneva – 1523244 (R) – November 2015 – 52

Е
Ж

Е
ГО

Д
Н

И
К

 К
О

М
И

С
С

И
И

 М
Е

Ж
Д

У
Н

А
РО

Д
Н

О
ГО

 П
РА

ВА
 

2008 
Том

 II  
Ч

асть вторая 
О
О
Н



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.7
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType true
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 1
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 71
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.01408
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 71
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.01408
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00333
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /FRA <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [595.276 841.890]
>> setpagedevice




