
 
AUT DEDERE AUT JUDICARE

aut 
) 

operation in the suppression of certain kinds of criminal 
1

2. As it is stressed in the doctrine, aut 
 is a modern adaptation of a phrase 

used by Grotius:  (either extradite 
2

) instead of “pun-
punire

punish exists with respect to all offences by which another 
State is injured.

-

4. It was underlined by the doctrine that, to determine 

to extradite or prosecute, three problems have to be 

-

-
3 It also seems necessary to 

-
ecute (henceforth the “obligation
of discretion of States concerned.
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the topic in question would be to complete a compara-
tive list of relevant treaties and formulas used by them 

obligation. Some attempts have already 

such treaties and conventions.4 These are both substan-

between States.

-
craft, which in article 7 states:

-
tion whatsoever and whether or not the offence was committed in its 
territory, to submit the case to its competent authorities for the purpose 
of prosecution.

7. As was noticed by the doctrine, two variants of the 

(a

(b
when a request for extradition has been refused.5

be mentioned:

– as concerns (a

– as concerns (b): the European Convention on the sup-
pression of terrorism (art. 7).

-

the obligation -

of suppression of appropriate terrorist acts. The principle 

4 Cherif Bassiouni and Wise,  (footnote 1 of this annex), 
Oppenheim’s International Law (footnote 54 

above), vol. I, pp. 953–954.
5 Plachta, (footnote 3 of this annex), p. 360.



however, with the principle of universality of jurisdiction 
-

versality of suppression in this context means that, as a 
-

ecute between States concerned, there is no place where 

10. On the other hand, a concept of the principle of uni-
versal jurisdiction and competence, especially in recent 
years, is often connected with the establishment of inter-
national criminal courts and their activities. In practice, 
however, the extent of such “universal jurisdiction and 

the establishment of such courts and is not directly con-

of applicability of the obligation, to trace an evolution 
of the principle of universality from its initial form, con-
tained in the above-quoted article 7 of the Convention for 

provisions of the 1998 Rome Statute of the International 
Criminal Court.

 
obligation -
dite or prosecute), contained in the Draft Code of Crimes 

provides:

Without prejudice to the jurisdiction of an international criminal 

have committed a crime set out in articles 17, 18, 19 or 20 6  is found 
shall extradite or prosecute that individual.7

 obligation in ques-
tion, it has done it, however, exclusively in relation to a 

. In 
-

obligation may be extended to other kinds of offences. 

a possibility of parallel jurisdictional competence to be 
exercised not only by interested States, but also by inter-
national criminal courts.

may be found in the Convention for the Creation of 

at Geneva on 16 November 1937.8 The said court was 

6

-

7  , vol. II (Part Two), p. 30.
8

reproduced in United Nations, 
 

, (Sales No. 1949.V.8), p. 88, appendix 8. See 
also International Legislation: 
partite International Instruments of General Interest, M. O. Hudson 

Endowment for International Peace, 1941, p. 878.

intended to be established for the trial of persons accused 
of an offence dealt with in the Convention for the Preven-
tion and Punishment of Terrorism from the same date.9 

Convention, the persons accused could be prosecuted 
either by a State before its own courts, or extradited to 
the State entitled to demand extradition, or committed 
for trial to the international criminal court. Unfortunately, 
the said Convention has never entered into force and the 
court in question could not be established.

15. Alternative competences of the International Crimi-
nal Court, established on the basis of the Rome Statute 
of the International Criminal Court of 17 July 1998, 

-
national Criminal Court.

-

-

 so important as 
a matter of international criminal policy, has become a 

17. In addition, there is already a judicial practice 
obligation and has 

law. The 
-

Court of 14 April 1992 “not to exercise its power to indi-

Arab Jamahiriya.10

-

of “the rule of customary international law, 
11

law and even considered by some jurists as 12 

of contemporary development of the said obligation.

18. It seems to be obvious that the main stream of 

-
:

in the principle  may be undertaken either on the 
international level or on the domestic level.13

9 Inter
national Legislation: 
tional Instruments of General Interest (footnote 8 above), p. 862.

10 Two identical decisions were adopted in the cases 

v.
and  v.

, pp. 3 
and 114 respectively. 
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should be taken into consideration here on an equal level 

19. As it has been correctly noticed in the doctrine:

 cannot be perceived as a pana-
cea whose universal application will cure all the weaknesses and ail-

 as a universal rule of 

proposition that: , such a rule has become an indispensable element 

international arena, and 

international conventions.14

that the topic of 
(aut dedere aut judicare) in international law has achieved 

as follows:

21. Comparative analysis of appropriate provisions 
 obligation, contained in the relevant con-

ventions and other international instruments—systematic 

22. Evolution and development of the obligation—from 

(a

(b

( ) extradite or prosecute or surrender to interna-
tional court.

23. Actual position of the obligation in contemporary 
international law:

(a

(b) as rooted in customary norms—consequences of 

( ) possibility of mixed nature.

24. The extent of substantial application of the 
obligation:

(a) to “all offences by which another State is particu-

14 , p. 364.

(b
-
-

25. The content of the obligation:

(a  or ): 

(b
non-application of the obligation).

26. Relation between the obligation and other rules con-

matters:

(a

Mankind,15 article 7 of the Convention for the suppression 

(b -

( ) principle of universality of jurisdictional 
competences:

international law from the application of the obligation:

(a
-

(b -

nationals, political offences exception, limitations deriv-

( ) possible impact of such limitations or exclusions 

( ) the obligation as a rule of substantive or pro-

(e) position of the obligation in the hierarchy of 
norms of international law:

(iii)

15  See footnote 7 of this annex.



28. Relation between the obligation and other princi-

universal suppression of certain crimes, etc.).

 
of the selection of new topics

29. The topic  
(aut dedere aut judicare) in international law, proposed 

-
ditions established by the Commission at is forty-ninth16 

17 for the selection of the topics 

(a

(b

( ) The topic should be concrete and feasible for pro-

( ) The Commission should not restrict itself to tradi-

-
cerns of the international community.

30. The topic  
(aut dedere aut judicare) in international law seems to 

-
. A 

obligation into numerous international 

16  , vol. II (Part Two), pp. 71–72, para. 238.
17  See footnote 625 above.

treaties and its application by States in their mutual rela-

of operation of the obligation

 obligation in question not 

some extent, in customary norms.

-
tion in courts activities and numerous works of doctrine. 

to be in the interest of States as one of the main positive 
factors for the development of the effectiveness of their 
cooperation in criminal matters.

32. The topic is precisely formulated and the concept 
of the said obligation is well established in international 
relations of States since ancient times. It is neither too 

-
ful. As such, the obligation has been already put by the 
Commission on the list of topics suitable for future con-
sideration.18 Since then it has become obvious that this 

not be misled by its ancient Latin formulation. The obli
gation itself cannot be treated as a traditional topic only. 
Its evolution from the period of Grotius up to recent times 

18 See , vol. II, (Part Two), Annex II, p. 135, 
para. 4 (sect. VII.2(a) of the General Scheme).


