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582 
that had been undertaken on the topic entitled “Risks 

of work.583

in 2002, the Commission included the topic in its pro-

-

584 In 
-
-

Study Group on the question of “The function and scope 
of the 

appointed Mr. Martti Koskenniemi as Chairperson of the 
Study Group. It set a tentative schedule for work to be 

-

2002585

for that work. The Commission likewise held a prelimi-
nary discussion of an outline produced by the Chairper-
son of the Study Group on the question of “The function 
and scope of the rule and the question of 

298. At the current session, the Commission reconsti-

17 May, on 3 June, and on 15, 19, 21, 26 and 28 July 2004. 
It also had before it the preliminary report on the Study on 
the Function and Scope of the  rule and the 

-
niemi, Chairperson of the Study Group, as well as outlines 

582

Yearbook … 2000, vol. II (Part Two), Annex, p. 143.
583 See footnote 238 above.
584 Yearbook … 2002, vol. II (Part Two), p. 97, paras. 492–494.
585 (a

rules of international law applicable in the relations between the par-
) of the 1969 Vienna Convention), in the con-

b) the application of successive treaties 
) 

) hierarchy in international law: 
erga omnes, Article 103 of the Charter of the 

Yearbook … 2003, vol. II (Part Two), 
p. 53, para. 427.

on: the Study on the Application of Successive Treaties 

relevant rules of international law applicable in relations 
) of the 1969 Vienna 

international law and concerns of the international com-

of the parties only (article 41 of the 1969 Vienna Conven-

in International Law: ,  erga omnes, 
Article 103 of the Charter of the United Nations, as con-

586

Commission took note of the report of the Study Group 
(A/CN.4/L.663/Rev.1), in section C below.

1. GENERAL COMMENTS AND THE PROJECTED OUTCOME 
OF THE STUDY GROUP’S WORK

300. The Study Group commenced its discussion by 
a review of the report of the 2003 Study Group587 as 
well as of the topical summary, prepared by the Secre-
tariat, of the discussion held in the Sixth Committee of 

CN.4/537, section G).

-
tially encapsulated in the full title of the Study Group. 

-
tion and expansion of international law. The Study Group 
decided to carry out its task on the basis of the tentative 

588

302. The Study Group welcomed the comments made 

of the General Assembly in 2003. It observed that the 

broadly endorsed. In particular, the decision to concen-
trate on the substantive questions and to set aside the insti-

-
sion to focus work on the 1969 Vienna Convention had 
seemed acceptable to the members of the Sixth Commit-
tee. The Study Group also took note of the wish to attain 

586 T

587  Yearbook … 2003, vol. II (Part Two), pp. 96–99, paras. 415–435.
588  , paras. 424–428.



practical conclusions from its work. In this connection, 

the eventual result of its work. While some members saw 

-

analytical exercise would already be useful and that at the 

based on the studies, as to the nature and consequences 

to develop a substantive, collective document as the out-
come of its work. This document would be submitted to 
the Commission in 2006. It would incorporate much of 
the substance of the individual reports produced by the 
members of the Study Group, as supplemented and modi-

-
sist of two parts: (a) a substantive study on the topic as 
well as (b

2. DISCUSSION OF THE STUDY CONCERNING THE FUNCTION 
AND SCOPE OF THE LEX SPECIALIS RULE AND THE QUESTION OF 
“SELF-CONTAINED REGIMES”

-
sions on the study produced by the Chairperson on 
“The function and scope of the  rule and the 

a) 
b) 

types of special law. As these distinctions had already 
been endorsed in 2003, there was no need to have a dis-
cussion on them now. Instead, the Study Group decided 

the  maxim while the second part focused on 

(a) Lex specialis

function and scope of the  rule, the Chair-

recourse to the 
-

 maxim 
-
-

-

He underlined the relational character of the distinction 

-

for instance, from the scope of the States covered by it, or 

of 

environment.

305. Secondly, the Chairperson noted that the principle 
-
-

There was vast case law that had recourse to the technique 
of . The Commission, too, had endorsed it in 
article 55 of the draft articles of responsibility of States for 

589 The Chairperson attrib-
uted the acceptance of the -

-

four situations in which the  rule has arisen in 
case law: (a) it may operate to determine the relationship 

-
Beagle 

Channel Arbitration 590 (b) between provisions in two dif-
ferent instruments as it was in the 

 case591 and more typically in a systemic envi-
592 ( ) between a treaty 

and a non-treaty standard as was the case in INA Corpora
tion v. 593 
and ( ) between two non-treaty standards as shown by the 

 case594 in which 

.

there was no formal hierarchy between sources of inter-
national law, there was a kind of informal hierarchy which 

589  
590  

gle Channel, 
also ILR, vol. 52 (1979), p. 97.

591  case (see footnote 31 
above), at p. 31.

592 See for example WTO, 
, Report of the Panel (WT/DS34/R), 

, Report of the Panel (WT/DS54/R, WT/DS55/R, 

, Report of the Panel (WT/DS90/R), 6 April 1999, para. 4.20. 
See also, for instance, within the European Union, 
v. (case T-123/99), 

 
, section II, Court of First 

Instance, p. 3269, at p. 3292, para. 50.
593 See INA Corporation v. 

Tribunal, , vol. 8, p. 373, 
at p. 378.

594 
  , p.6, at p. 44.



 

expressed the consensual basis of international law: pref-

be bound by it.

308. Fifthly, the Chairperson pointed out that there were 
two ways in which the law took account of the relationship 

a special rule could be considered to be an , 
elaboration or -
ond instance, a special rule is taken, instead, as a 

,  or 
(i.e. 

-
tinction—and with it, the distinction between 
lis -

in the study of . He stressed that even where 

 
of the former.

309. Sixthly, the Chairperson pointed out that most of 

. There 

prohibited deviation or such prohibition is derived from 

cases was that of . However, there were also 
-

nent considerations included, for instance, who the bene-

310. Finally, the Chairperson observed that there was 
one aspect of the  issue that he had not dealt 

-
mentary report on that issue for the Study Group in 2005. 

-

international law functioned in an omnipresent man-

such as the  and 
595 demonstrated that the 

-
sible to outline more clearly what this meant in practice. It 

 maxim as 

indeed no possibility—to lay down strict or formal rules 

595  See footnote 404 above.

for the use of the maxim. Sometimes the maxim oper-

solution technique. How it was to be used depended on 

pointed out that in addition to what had been stated in the 
study, a distinction existed between the use of the maxim 

 of the law 

its informal and context-dependent nature. The same was 
true of a related distinction, namely that between the per-

the conclusions of the study. Certain special aspects were, 
-

sion—in other words, the relationship between the 
 and the —had not been discussed 

how this should be dealt with was also dependent on the 

313. Some members of the Study Group doubted the 
 maxim denoted an infor-

mal hierarchy. In their view, there was no hierarchy, for-
mal or informal, between the sources of international law. 

this was not due to a hierarchy in law but merely to the 

also some criticism of the Chairperson’s treatment of the 

from the issue of , the question of permissibility 

(b) 

as the rationale for the two was the same. Self-contained 
.

315. The Chairperson noted that there were three some-
what different senses in which the term “self-contained 

was article 55 of the draft articles on State responsibility 
adopted by the Commission in 2001596

 case597

 case.598 
The cases referred, however, to somewhat different situa-
tions. The former (a broad sense) referred to a set of treaty 

596  
597 Case of the S.S. “ P.C.I.J., Series A, No. 1, 1923, 

pp. 23–24. 
598  (see foot-

note 175 above), at p. 40, para. 86. 



Peace between the Allied and Associated Powers (Treaty 
-

ter (a narrower sense) denoted a special set of secondary 

-

special set of rules and principles on the administration of 

—of State responsibility. 
-

atic. Especially the distinction the Commission made in 

of 

. 

316. In a third sense, which was raised in order to 
stimulate debate on the matter, the term self-contained 

the sense that special rules and techniques of interpreta-
-

cial branch of international law with its own principles, 

ICJ in its advisory opinion on the Legality of the Threat 
 had recourse to such dis-

tinctions.599

one another. 

constantly used by the Commission’s Special Rappor-
teurs on the topic of State responsibility in a narrow and 

-
cial Rapporteurs had held that States were entitled to set 

treated by the Commission in any detail. However, the 

to operate as it was supposed to had been discussed by 

of whom held it self-evident that in such cases, recourse 

from the Commission’s earlier debates was that neither 
the Commission nor the Special Rapporteurs—nor any of 

international law. 

no set of rules—whether in the narrower or the broader 

599 
ion, , p. 226, at pp. 239, 241, 243–244 and 247, 
paras. 24, 27, 34, 37 and 51. 

-

principles . 

-

been provided for by the latter. For example, whether or 

over a territory, were questions that would almost always 

of interest concerned: (a) the conditions for the establish-
b) the scope of application of 

-

-
tion in respect of  should also apply to special 

-
stances, this was normally to be determined by an inter-

600 and WTO 
law,601 the Chairperson observed that in none of the exist-

-
national law excluded. On the contrary, the treaty bodies 

the  case,602 it was in the nature of important princi-

600 See v. 

 v.
Application No. 31253/96, Grand Chamber, 

  
v. -
tion No. 35763/97, Grand Chamber, 

, p. 100, para. 55. See also v. Turkey, European Court 

 v.
Application No. 37112/97, Grand Chamber, 

v. 

No. 52207/99, , I.L.R., vol. 123 (2003), 

, vol. 108 (2004), p. 10 et seq., at pp. 11–22.
601 WTO, 

tional Gasoline, Report of the Appellate Body (WT/DS2/AB/R), of 
2 , 
Report of the Panel 

, 
Report of the Appellate Body (WT/DS58/AB/R), of 6 November 1998, 
paras. 127–131.

602  (see footnote 140 above), p. 42, 
para. 50.



 

not -

-

in . At least some of 

outlined in the 1969 Vienna Convention itself, and also 

situations.

323. The Chairperson stated that the main conclusion 
of his study was that the present use of the  

-
sion to concerns about economic development, protection 

was not in a crisis. 

system was realistically available to do away with prob-

demands of coherence and reasonable pluralism will con-
-
-

Chairperson therefore proposed to focus on the opera-

a
(b ) the role of 

-
) the conditions and 

-

constantly used in the narrower sense (i.e. special sec-
ondary rules of State responsibility) and a broader sense 

-
-

-
cussed in the report. 

-

-

-
ferent permutations in which such failure may occur. It 

-

what the consequences should be.

-

on the circumstances of each case. There was some scep-

3. DISCUSSION OF OUTLINE CONCERNING THE STUDY ON THE 
APPLICATION OF SUCCESSIVE TREATIES RELATING TO THE SAME 
SUBJECT MATTER (ARTICLE 30 OF THE VIENNA CONVENTION ON 
THE LAW OF TREATIES)

331. In its discussion of the topic, the Study Group pro-
ceeded on the basis of an outline and an oral presenta-
tion by Mr. Teodor Melescanu. The outline considered, 
inter alia
of article 30 of the Vienna Convention603 and analysed the 
main provisions of that article,604 -

603 For the work of Special Rapporteurs Hersch Lauterpacht, Ger-
Yearbook , vol. II, 

document A/CN.4/63, pp. 90 et seq. , 
vol. II, document A/CN.4/87, pp. 123 et seq. , vol. II, 
document A/CN.4/115, pp. 20 et seq. , vol. II, 
document A/CN.4/156 and Add.1–3, pp. 36 et seq.

604 Article 30 of the 1969 Vienna Convention reads as follows:
“Article 30

1. Subject to Article 103 of the Charter of the United Nations, 

-

to be considered as incompatible with, an earlier or later treaty, the 
provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to 
the later treaty but the earlier treaty is not terminated or suspended 
in operation under article 59, the earlier treaty applies only to the 
extent that its provisions are compatible with those of the later 
treaty.



ciples relevant in its application, namely, the principle of 
 in 

 in para-
a

of international cooperation in response to novel needs 

332. Article 30 is mainly based on relevant concerns 

b
relations between a State that was party to two or more 

did set off a situation of relevance for future consider-
ation. Three points were noted. First, the mere conclusion 
of a subsequent inconsistent treaty would not per se
rise to a breach of international law. This would take place 

Secondly, article 30 did not 
expressly address the question of the  of the two 
inconsistent treaties, only of their relative priority.

333. Also, the provision did not address questions con-

consequence of violation of one treaty by the other. 
Thirdly, the provisions of article 30 were residual in char-
acter and in that sense not mandatory. Ultimately, it was 

-
cessive treaties in accordance with their interests. In this 

could be to what extent the will of States could be cur-
tailed—in particular the will of the State that was party 
to two inconsistent treaties to pick and choose which of 

violate with the consequence of State responsibility for 
violation. Further study on this was to be based on State 

principles such as (a 

without its consent, article 34 of the 1969 Vienna Conven-
tion) and prior tempore potior jure

334. In its discussion, the Study Group focused atten-
tion on the future orientation of the study. It was acknowl-

b).

335. b -

the matter and the choices made by successive Special 

4. When the parties to the later treaty do not include all the 
parties to the earlier one:

(a) as between States Parties to both treaties the same rule 

(b) as between a State party to both treaties and a State party 
to only one of the treaties, the treaty to which both States are parties 

question of the termination or suspension of the operation of a treaty 
under article 60 or to any question of responsibility which may arise 
for a State from the conclusion or application of a treaty the provi-

Rapporteurs on the law of treaties. The Study Group 

be imposed on the will of a State to choose, between 
the inconsistent treaties to which it was a party, which it 
would comply with and which it would have to breach. It 

-
tions such as discussed in relation to the inter se modi-

336. b), two other instances 
a) the 

b) the case of a treaty, multilateral 
or bilateral, which differs from customary international 

was that the former situation was normally quite unprob-

this connection.

337. 
article 30 had a residual character. Some members won-
dered, however, whether it was correct to say that they 

accepted and reasonable considerations. The Group also 

time of the application of the subsequent treaty, but it 

of the later treaty.

4. DISCUSSION OF THE OUTLINE CONCERNING THE STUDY ON 
THE MODIFICATION OF MULTILATERAL TREATIES BETWEEN 
CERTAIN OF THE PARTIES ONLY (ARTICLE 41 OF THE VIENNA 
CONVENTION ON THE LAW OF TREATIES)

338. The Study Group proceeded on the basis of an out-
line and an oral presentation by Mr. Riad Daoudi. The 
outline considered, inter alia, the context in which an 
inter se
Convention605

605 Article 41 of the 1969 Vienna Convention reads as follows: 
“Article 41

of the parties only
1. Two or more of the parties to a multilateral treaty may con-

alone if:
(a

(b
and:

(i) Does not affect the enjoyment by the other parties of 

 
is incompatible with the effective execution of the 
object and purpose of the treaty as a whole.

a) the treaty 
otherwise provides, the parties in question shall notify the other 



 

two or more parties to the inter se  inter se 

treaty without  it. The relationship between the 

between the  and the 

339. It was the principal concern of article 41 to allow 
inter se

-
inter se a) the preservation 

606 (b) the non-imposition of additional 
-

) the preservation of the object and purpose of 
the multilateral treaty. In addition, there were conditions 

inter se
their other parties and their reaction to it.

340. 
purpose of the treaty (art. 41 (1) (b) (ii)), the situation with 
respect to an inter se -
ent from rules applicable in respect of reservations. It was 

determine the permissibility of an inter se 

-
sisted essentially of a network of bilateral relations.607 The 

608 and absolute609

341. The outline also discussed the question of sanc-
tions for breach of the multilateral treaty by the parties 
to an inter se

Convention sets out the conditions of reaction to material 

inter se 

342. 
the understandable need for parties to allow the develop-
ment of the implementation of a treaty by inter se -

the inter se
those between a minimum standard and a further devel-

-
-

sibility of inter se

606 See, for example, article 311 (3) of the United Nations Conven-
tion on the Law of the Sea.

607 For example, the 1961 Vienna Convention on Diplomatic Rela-
tions and the 1963 Vienna Convention on Consular Relations.

608 A disarmament treaty is an interdependent treaty inasmuch as the 

performance by the other parties of theirs. A breach by one party is in 
effect a breach  all the other parties.

609 -

them is independent of the performance by the other parties of their 

treaty. However, it was also pointed out that the condi-
tions of inter se

of a  thereof (article 41 (1) (b) (ii)). The conse-
quences of impermissible inter se
expressly dealt with in article 41 and should be further 
analysed.

343. Attention was drawn to the semantic differences 
between  and  in the 

technically different, those differences were not always 

to review the relationship between the different principles 

inter se -
tion) and Article 103 of the Charter of the United Nations 

344. It was also considered useful to explore further the 
inter se 

be undertaken.

5. DISCUSSION ON THE OUTLINE CONCERNING THE INTERPRE-
TATION OF TREATIES IN THE LIGHT OF “ANY RELEVANT RULES 
OF INTERNATIONAL LAW APPLICABLE IN RELATIONS BETWEEN 
THE PARTIES” (ARTICLE 31 (3) (C) OF THE VIENNA CON-
VENTION ON THE LAW OF TREATIES), IN THE CONTEXT OF 
GENERAL DEVELOPMENTS IN INTERNATIONAL LAW AND CON-
CERNS OF THE INTERNATIONAL COMMUNITY

345. The Study Group proceeded on the basis of an 

The outline addressed inter alia the function of article 
31 (3) ( ),610

that it refers to rules

to rules that are both and 
it is not restricted by temporality. It also analysed arti- 
cle 31 (3) ( -
sideration by the Commission611 and its use in several 
cases before the Iran–United States Claims Tribunal,612 

610 Article 31 (3) ( ) of the 1969 Vienna Convention reads as follows:
“Article 31

General rule of interpretation

( ) Any relevant rules of international law applicable in the 
relations between the parties.

611 Third report on the law of treaties by Special Rapporteur Sir 
Humphrey Waldock, Yearbook , vol. II, document A/CN.4/167 
and Add.1–3, p. 5, at pp. 52–65. See also the report of the Commis-
sion to the General Assembly on the work of its sixteenth session, , 
document A/5809, p. 173.

612 v. Bank Tejarat (1983) and  (1984) 
(see footnote 77 above). The provision was also relied upon in a dis-
sent in Grimm v. Iran (1983), , 1984, vol. 2, p. 78, on the question 
of whether a failure by Iran to protect an individual could constitute a 
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613 and the Interna-
tional Court of Justice.614 It further considered three con-
crete examples of its application in the  Case 
before the International Tribunal for the Law of the Sea, 
the Arbitral Tribunal of the Convention for the protec-
tion of the marine environment of the North-East Atlantic 

615 in 
v.  before 

616 in the 
617 and 

618 cases 
in the context of the WTO dispute settlement procedures.

346. The outline reached some preliminary conclu-
 

cle 31 (3) (
future work. The outline pointed to the inherent limits of 
the technique of treaty interpretation as a means of reduc-

 
cle 31 (3) ( ). It was noted that such limits arise from: (a) 
the different context in which other rules of international 

b) the 

of international law.

347. 
to other rules of international law unless the treaty itself 

the use of article 31 (3) ( -
mally if: (a
appears to be resolved by reference to a developed body 

b) the terms used in the treaty have 

law, to which the parties can therefore be taken to have 
) the terms of the treaty are by their 

nature open-textured and reference to other sources of 
619

613 v.  
, vol. 18. See also  

v. v.  
and v.  .

614 v.
, p. 803 (the text 

of the decision is also available in ILM, vol. 42, No. 6 (November 

(footnote 404 
above), p. 114.

615 International Tribunal for the Law of the Sea: The MOX Plant 
v.  , 

Order of 3 December 2001,  Permanent 
Court of Arbitration: 

, Decision 

The MOX Plant Case  
v. , of 24 June 2003, ILM, vol. 42 (2003), 
p. 1187.

616 , 10 April 2001, ICSID Reports, 

the latter award can also be found in ILM, vol. 41 (2002), p. 1347.
617 See footnote 601 above.
618 WTO, Report of the Appellate Body (WT/DS26/AB/R, WT/

DS48/AB/R), of 16 January 1998.
619 

GATT discussed in the 

348. Secondly, inter-temporality was discussed as it 
related to the determination of the point in time at which 

-

out certain problems in the application of article 31 (3) ( ) 
that had not been resolved by the formulation of its refer-
ence to other treaties applicable in relations between the 
parties. In particular, the question was raised whether it 

-
preted should be parties to the other treaty to which refer-

some of them were.

349. ) 
became applicable only when there was a problem of 
interpretation. In such case, the provision pointed to cer-

out the interpretation. It did not, however, indicate any 
particular way in which this should take place. In particu-
lar, there was no implication that those other rules should 
determine the interpretation. The various rules would 

was appropriate in the circumstances. It was observed that 
the fact that article 31 (3) ( ) was rarely expressly cited 
should not obscure its importance as a rule of treaty inter-

-

system. Therefore it deserved a careful study.

350. -
tion of what rules were covered by the reference in arti- 
cle 31 (3) ( ). While it was clear that provision referred 
to other treaty rules that were relevant and applicable, it 
did not exclude the application of other sources of inter-

-

-
ence was to be understood as wide, it was useful to bear 
in mind that the interpretation would need to come about 

351. The Study Group also discussed the relationship of 
article 31 (3) ( ) to other rules of treaty interpretation—for 

international community should be taken into account. It 
was wondered whether the way inter-temporal law was 
seen at the time of adoption of the 1969 Vienna Conven-
tion continued to remain valid in view of the many trans-
formations in the international system since.

6. HIERARCHY IN INTERNATIONAL LAW: JUS COGENS, OBLIGA-
TIONS ERGA OMNES, ARTICLE 103 OF THE CHARTER OF THE 
UNITED NATIONS, AS CONFLICT RULES

352. In its discussion on this topic, the Study Group 
proceeded on the basis of an outline and oral presenta-

 and 
 cases (see footnotes 601 and 618 above).



 

-
jus 

,620 erga omnes621 and the nature of 

United Nations as well as their acceptance and rationale, 

353. Secondly, the outline offered a brief perspective 
on the concept of hierarchy in international law. It was 

that it may not always be appropriate to draw hierarchi-

no well-developed and authoritative hierarchy of values 
in international law and thus no stable hierarchy of tech-

622 Accord-
-

ment. Sometimes such hierarchies would contribute to 

hierarchies.

354. Thirdly, the outline alluded to the need to address 
 erga omnes and Article 103 of 

the Charter of the United Nations This 
a) their priority  other 

b) their hierarchi-
) the hierarchical 

620 See article 53 of the 1969 Vienna Convention. See also arti- 
cles 41 and 48 of the draft articles on responsibility of States for inter-

 
session, 
pp. 113–114 and 126.

621 See (footnote 40 
above), at p. 32. See also  

tugal v.  

(footnote 507 above), at p. 616.
622 See Yearbook … 2002, vol. II (Part Two), p. 98, para. 506. 

jus 
 norms).

355. The Study Group concentrated on the future ori-
entation of the Study. 
should be practice-oriented and refrain from identify-

. Hierarchy should be 

common to use such techniques to set aside less impor-
tant norms by reference to more important ones. This was 
what it meant to deal with such techniques as 
rules. It was advisable not to overstretch the discussion 

-

illustrate the manner in which the evolutionary nature of 
these hierarchical concepts appeared in practice.

-
retical discussion on this topic would raise issues which 

examples of the use of hierarchical relationships in prac-

-
cal situations where hierarchical relationships have been 
established.

357. It was also held useful to analyse the differences 
between  and erga omnes

erga omnes 
implicated hierarchical relationships in the manner that 

 did. Likewise, it was felt that attention should 

relationship: what would happen to the inferior rule set 

situations it was used to ensure the unity of the interna-

-

-
eration of the relationship between the present study and 
the interpretative techniques explored in the other studies.


