
-
sion decided to include the topic “Responsibility of 

of work.238

resolution 55/152 of 12 December 2000, took note of 

topic annexed to the Commission’s report to the General 

its work on the topic “Responsibility of international 

topic.239 At the same session, the Commission established 
240

its report241

relations between the new project and the draft articles on 

242 
-

sibility of member States for conduct that is attributed to 

content of international responsibility, implementation of 
responsibility and settlement of disputes. At the end of its 

243

244 
-

session, the Commission considered and referred the draft 
-

articles 1, 2 and 3.

64. At the present session, the Commission had before it 
the second report of the Special Rapporteur (A/CN.4/541).

238 Yearbook … 2000, vol. II (Part Two), para. 729.
239 Yearbook … 2002, vol. II (Part Two), paras. 461 and 463.
240 , para. 462.
241 , paras. 465–488.
242 See footnote 4 above.
243 Yearbook … 2002, vol. II (Part Two), para. 464.
244 Yearbook … 2003, vol. II (Part One), document A/CN.4/532.

65. The second report of the Special Rapporteur dealt 
-

tions for which he proposed four draft articles: article 4 
(General rule on attribution of conduct to an international 

245

246 article 6 (Excess of 
authority or contravention of instructions),247 and article 7 

248 The articles corresponded to 
Chapter II of Part One of the draft articles on responsibil-

249 While that 
-
-

tions required only four draft articles. The Special Rap-
porteur noted that while some of the issues on attribution 
of conduct to a State have equivalent or similar application 

245 Draft article 4 read as follows:
“

-

-

-

246 Draft article 5 read as follows:

-
-

247 Draft article 6 read as follows:
“

248 Draft article 7 read as follows:
“

-

249 



66. 
recommendations of the Commission,250 the Secretariat had 
circulated the relevant chapter, included in the report of the 
Commission to the General Assembly on the work carried 

their comments and for any relevant materials which they 
could provide to the Commission. A similar request was 

adopted on 9 December 2003. The resolution also invited 

practice. The Special Rapporteur said that, with a few note-
worthy exceptions, replies had added little to already pub-

discussion in the Commission would prompt international 

that the Commission’s study could more adequately relate 
to practice and thus become more useful.

67. The Commission considered the second report of 

held from 18 to 25 May 2004.

68. 

Committee.

69. The Commission considered and adopted the report 

below).

70. 
2004, the Commission adopted the commentaries to the 
aforementioned draft articles (see section C.2 below).

the Commission

1. TEXT OF THE DRAFT ARTICLES

71. The text of draft articles provisionally adopted so far 
by the Commission is reproduced below.

Article 1.

Article 2.

entities.

250 See Yearbook … 2002, vol. II (Part Two), paras. 464–488 and 
Yearbook … 2003, vol. II (Part Two), p. 18, para. 52.

251 For the commentary to this article see Yearbook … 2003, vol. II 
(Part Two), chap. IV, sect. C.2, pp. 18–19, para. 54.

252 

Article 3.

b

Article 4.  

tion acts.

 

Article 5.

Article 6.  

Article 7.  

253 
254 For the commentary to this article, see section C.2 below.
255

256

257 For the commentary to this article, see section C.2 below.
258 .
259 .



 

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES THERETO, 
ADOPTED BY THE COMMISSION AT ITS FIFTY-SIXTH SESSION

-

session are reproduced below.

 

draft articles, attribution of conduct under international 

-

-

include actions and omissions.

-
tion may in certain cases arise also when conduct is not 

261 In these 
cases conduct would be attributed to a State or to another 

-

also relevant.

(3) Like articles 4 to 11 of the draft articles on respon-
262 

articles 4 to 7 of the present draft deal with attribution 
of conduct, not with attribution of responsibility. Prac-
tice often focuses on attribution of responsibility rather 
than on attribution of conduct. This is also true of several 

-
ters covered by the Convention, thus considers in article 6 
of the annex the question of attribution of responsibility:

Parties which have competence under article 5 of this Annex shall 

other violation of this Convention.

Attribution of conduct to the responsible party is not nec-
essarily implied.

dual or even multiple attribution of conduct cannot be 
excluded. Thus, attribution of a certain conduct to an 

conduct cannot be attributed to a State, nor does 
 attribution of conduct to a State rule out attribu-

260

Commission.
261 Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C.2, p. 18, 

para. 54.
262 See footnote 249 above.

articles on State responsibility, the present articles only 
provide positive criteria of attribution. Thus, the present 
articles do not point to cases in which conduct cannot be 

not say, but only imply, that conduct of military forces 

to the United Nations when the Security Council author-
-

forces to the United Nations. This point, which is hardly 
controversial, was recently expressed by the Director of 

Nations in a letter to the Permanent Representative of 
-

UNITAF troops were not under the command of the United Nations 

263

(6) Articles 4 to 7 of the present draft articles consider 
-

cles 4 to 11 of the draft articles on responsibility of States 

in articles 9 and 10 on State responsibility. The latter arti-
cles relate to conduct carried out in the absence or default 

of an insurrectional or other movement. These cases are 

because they presuppose that the entity to which conduct 

-
264 the likelihood of any of the 

-
sion. It is however understood that, should such an issue 

-
tion, one would have to apply the pertinent rule which is 

article 9 or article 10 of draft articles on responsibility of 

(7) Some of the practice which addresses questions of 

so in the context of issues of civil liability rather than of 

This practice is nevertheless relevant for the purpose of 
attribution of conduct under international law when it 
states or applies a criterion that is not intended as relevant 

263 Unpublished letter dated 25 June 1998.
264 -

 

establish an international civil presence in Kosovo in order to provide an 



 

Commentary

265 attribution of 
conduct to a State is basically premised on the charac-

However, as the commentary makes clear,266 attribution 
could hardly depend on the use of a particular terminol-

(2) It is noteworthy that, while some provisions of the 
267 

-
ion on Reparation for injuries, the Court noted that the 
question addressed by the General Assembly concerned 

268

In the later advisory opinion on the 

, the Court noted that:

265 
266 , pp. 40–42.
267 Article 7 of the Charter of the United Nations refers to “principal 

-
cles 22 and 29 of the Charter.

268 
Nations (see footnote 29 above), at p. 177.

Secretary-General, the United Nations has had occasion to entrust mis-

269

said in the same opinion:

The essence of the matter lies not in their administrative position but 
in the nature of their mission.270

(3) More recently, in its advisory opinion on Differ

, the 
Court pointed out that:

271

acts.272

includes, apart from that of its principal and subsidi-

-

stated in a decision of the Swiss Federal Council of 30 
October 1996:

exercise of their competences.273

appear to be relevant for the purpose of attribution of con-

those persons or entities has to be attributed, in principle, 
-

269 

, p. 177, at p. 194, para. 48.
270 , para. 47.
271 

, p. 62, at p. 88, para. 66.
272 , pp. 88–89, para. 66.
273

follows: 

 (document 
VPB 61.75, published on the Swiss Federal Council’s website: www 
.vpb.admin.ch).



 

-
-

sory opinion on Reparation for injuries.274 As the Court 

275

-

-
-

-

-
-

ity. The question of attribution of  conduct is 
addressed in article 6 below.

-
-

judicial or any other functions, whatever position it holds 

276

could be retained, but it is preferable to use simpler word-

-

-

open that, in exceptional circumstances, functions may be 

of the same term that is included in the 1986 Vienna Con-
vention.277

274 
Nations (see footnote 29 above).

275  , p. 177.
276 

also paras. (6)–(7) of the related commentary ( , pp. 40–41).
277 1 (j

means, in particular, the constituent instruments, decisions and resolu-
tions adopted in accordance with them, and established practice of the 

article 4, those decisions, resolutions and other acts are 

-

The latter instruments are referred to in the plural, consist-

instrument.

appears to provide a balance between the rules enshrined 
in the constituent instruments and formally accepted by 

the other hand. As the ICJ said in its advisory opinion on 
Reparation for injuries:

practice.278

(12) Article 5 of the draft articles on responsibility of 
-
-

279

have to express in a different way the link that an entity 

-
vision in order to include persons or entities in a situation 

articles on responsibility of States for internationally 

 
or entities.

of the draft articles on responsibility of States for interna-
280 This provision concerns persons 

under the direction or control, of a State. Should instead 

exceptional cases, a person or entity would be considered, 
for the purpose of attribution of conduct, as entrusted 

278 
Nations (see footnote 29 above), at p. 180.

279 
280 



to in articles 6 and 7, are to a certain extent relevant also 

-
mentary to article 7). Further articles of the draft may refer 

-

of terms),281

Commentary

conduct would clearly be attributable only to the receiv-

-

Article 5 deals with the different situation in which the 

-

State retains disciplinary powers and criminal jurisdiction 
282 In this 

of the United Nations by one of its Member States, the 

281 Yearbook … 2003, vol. II (Part Two), chap. IV, sect. C, p. 20.
282

(A/49/681), para. 6.

283 The 
-

sponsibility and not with attribution of conduct. In any 

-

(3) The criterion for attribution of conduct either to 

disposal. Article 6 of the draft articles on responsibility 

 284 
However, the commentary to article 6 of the draft arti-

-
ful acts explains that, for conduct to be attributed to the 

285

replicated here, because the reference to “the exercise 

been mainly discussed in relation to the question whether 

286 In the 
-
-

ferent role. It does not concern the issue whether a certain 
conduct is attributable at all to a State or an international 

-
duct is attributable.

(5) The United Nations assumes that in principle it 
has exclusive control of the deployment of national con-

-
-

287

288 

283

A/51/967, Annex).
284 
285 , p. 44).
286 See article 8 of the draft articles on responsibility of States for 

, pp. 47–49).
287

288 -
Treaty 

Series, vol. 535, No. 7779, p. 191), Greece ( , vol. 565, No. 8230, 



 

(UNFICYP)289 290

-

-
ciplinary matters and criminal affairs.291 This may have 

retain jurisdiction over the criminal acts of their military personnel, the 

292

linked with the retention of some powers by that State 

the State possesses in the relevant respect.

(7) As has been held by several scholars,293 when an 

p. 3), Italy ( , vol. 585, 
, vol. 564, No. 621, p. 193).

289 United Nations,  (Sales No. E.83.V.1), 
pp. 184–185.

290

291

article and footnote 282.
292 United Nations,  (Sales No. E.00.V.8), 

p. 450.
293 

, 
vol. 8 (1962), p. 427 et seq., at p. 442 Legal Problems 

, The 

responsibility of the United Nations for activities carried out by U.N. 
, vol. 32 

(1976), p. 57 et seq.
-

Polish Yearbook of International Law, vol. 11 (1981–1982), 
p. 117 et seq.

, vol. 92 (1988), p. 63 et seq., 

P. Klein, 
, Brussels, Bruylant/

(ed.), , 2nd ed., Dord- 

staaten

, vol. 3, No. 2 (2001), p. 127 et 
seq.

M. Bothe, 

(L. Condorelli, “Le statut des forces de l’ONU et le droit international 
, vol. 78 (1995), p. 881 

et seq.

over the conduct in question. For instance, it would be dif-

in circumstances such as those described in the report of 
the commission of inquiry which was established in order 

Nations Operation in Somalia II (UNOSOM II):

The Force Commander of UNOSOM II was not in effective control 

the Forces Command. 

and in the context of UNOSOM’s mandate were totally outside the 
-

sions impacted crucially on the mission of UNOSOM and the safety of 
its personnel.294

(8) The United Nations Secretary-General held that the 

The international responsibility of the United Nations for com-
bat-related activities of United Nations forces is premised on the assump-
tion that the operation in question is under the exclusive command and 

-
sibility for the conduct of the troops lies where operational command and 

-

effective control exercised by either party in the conduct of the operation.295

-
-

a factual criterion.

-
posal of the United Nations, such as disaster relief units, 
about which the United Nations Secretary-General wrote:

If the disaster relief unit is itself established by the United Nations, 

United Nations Force in Cyprus (UNFICYP).296

(10) Similar conclusions would have to be reached in 

Association referred to a criterion of “effective control (operational 
Report of the 

, London, 
2002, p. 797).

294 S/1994/653, paras. 243–244.
295 A/51/389, paras. 17–18.
296 United Nations,  (Sales No. E.73.V.1), 

p. 187.



-
-

ment between WHO and PAHO, serves “respectively as 

within the provisions of the Constitution of the World 
297

298

 

Commentary

(1) Article 6 deals with 

299 It also may 

-

authority.

(2) Article 6 has to be read in the context of the other 

-

to take a certain conduct. It is implied that instructions are 
relevant to the purpose of attribution of conduct only if 

-
cle 7 of the draft articles on responsibility of States for 

of articles 4 and 5 on State responsibility into account 
and thus considers the
of a State or of a person or entity empowered to exercise 

297

24 May 1949 (United Nations, Treaty Series, vol. 32, No. 178, p. 387, 
at p. 388).

298 -

299 As the ICJ said in its advisory opinion on Legality of the use by a 

say, they are invested by the States which create them with powers, the 
limits of which are a function of the common interests whose promo-

, p. 66, at p. 78, 
para. 25).

300 while the present 

(4) The key element for attribution both in article 7 of 
the draft articles on responsibility of States for interna-

-

close link between the 

article 7 of the draft articles on State responsibility, the 
text “indicates that the conduct referred to comprises only 

-
-

vate actions or omissions of individuals who happen to be 
301

(5) Article 6 only concerns attribution of conduct and 
does not prejudice the question whether an  act 

the act was considered to be invalid, it may entail the re-

parties requires attribution not to be limited to acts that are 

has been 
admitted by the ICJ in its advisory opinion on Certain 

, in which the Court said:

carried out in a manner not in conformity with the division of functions 

structure, but this would not necessarily mean that the expense incurred 

law contemplate cases in which the body corporate or politic may be 
bound, as to third parties, by an 302

The fact that the Court considered that the United Nations 
 

attribution of conduct may deprive third parties of all 
redress, unless conduct could be attributed to a State or to 

-
-
 

303 -

300  
301 , p. 46).
302 

, 
p. 151, at p. 168.

303

even if that conduct exceeds the authority or contravenes instructions 



 

acts also of persons 

Rapporteur of the Commission on Human Rights, the 
Court stated:

the United Nations.304

an expert on mission—should take care not to exceed 
the scope of his or her functions also in order to avoid 

305 

that -

-

not whether he/she was in military or civilian attire at the time of the 
incident or whether the incident occurred inside or outside the area 

liability, a member of the Force on a state of alert may none the less 
assume an off-duty status if he/she independently acts in an individual 

factual circumstances of each case vary and, hence, a determination 

duty or off duty may depend in part on the particular factors of the case, 

of Staff.306

307 

(see footnote 293 above), p. 797).
304 

(see footnote 271 
above), p. 89, para. 66.

305 Unpublished letter of 7 February 2003 from the General Counsel 
of the International Monetary Fund to the Secretary of the International 
Law Commission.

306 United Nations,   (Sales No. E.94.V.2), 
p. 300.

307

-

then have to examine, in the case of  con-
duct, if it related to the functions entrusted to the person 
concerned.

 

Commentary

(1) Article 7 concerns the case in which an international 

certain conduct which would not be attributable to that 

-
tion relate only to part of the conduct in question.

(2) Article 7 mirrors the content of article 11 of the 
draft articles on responsibility of States for internationally 

308 which is identically worded but for the 
-

tion. As the commentary to article 11 explains, attribu-

of conduct also when that conduct “may not have been 
309 In other words, the criterion of attribution 

now under consideration may be applied even when it has 
not been established whether attribution may be effected 
on the basis of other criteria.

-
ment is attribution of conduct or responsibility. This is 

the case 
. The European Com-

munity declared that it was “ready to assume the entire 
international responsibility for all measures in the area 
of tariff concessions, whether the measure complained 
about has been taken at the EC level or at the level of 

310

(4) The question of attribution was clearly addressed by 
a decision of Trial Chamber II of the International Tribunal 

case.311 The ques-
tion was raised whether the accused’s arrest was attrib-

(see United Nations,   (Sales No. E.82.V.1), 
p. 205).

308 
309 , p. 52).
310 Unpublished document.
311  v. Dragan Nikoli ,  D

, 
9 October 2002

, No. 37.



-
312 It then referred to 

article 57 and observed that the articles were “primarily 
directed at the responsibilities of States and not at those 

313 However, the 
general

it would “use the principles laid down in the Draft Articles 

314 This led the Chamber to quote extensively arti-
cle 11 and the related commentary.315 The Chamber then 
added:

The Trial Chamber observes that both Parties use the same and 

-
fore whether on the basis of the assumed facts SFOR can be considered 

316

312  , para. 60.
313 .
314 , para. 61.
315 , paras. 62–63.
316 , para. 64.

The Chamber concluded that SFOR’s conduct did not 

317

-
-

this issue.

317 , para. 66. The appeal was rejected on a different basis. 
On the point here at issue the Appeals Chamber only noted that “the 
exercise of jurisdiction should not be declined in case of abductions 

or other entity, do not necessarily in themselves violate State sover-
v. Dragan Nikoli Case 

 
ity of arrest, 5 June 2003, 
slavia, , No. 42, para. 26).


