
318

74. At the same session, the Commission also decided 
to appoint Mr. Chusei Yamada as Special Rapporteur.319

-
tion 57/21 of 19 November 2002, took note of the Com-
mission’s decision to include the topic “Shared natural 

320

77. At the present session the Commission had before it 
the second report of the Special Rapporteur (A/CN.4/539 
and Add.1).

78. The Commission considered the second report of 
the Special Rapporteur at its 2797th, 2798th and 2799th 

-

and IAH on 24 and 25 May 2004. Their presence was 

81. At the request of the Special Rapporteur, the Com-

that a questionnaire, prepared by the Special Rapporteur, 
-
-

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF HIS SECOND REPORT

82. The Special Rapporteur noted that his second report 

-

318 Yearbook … 2002, vol. II (Part Two), p. 100, para. 518.
319 , para. 519.
320  Yearbook … 2003, vol. II (Part One), document A/CN.4/533 and 

Add.1.

connection, he indicated that these materials and others 
would be made available to the Commission in an infor-

83. In view of the sensitivity expressed both in the ILC 
and in the Sixth Committee on the use of the term “shared 

mankind or to the notion of shared ownership, the Spe-
cial Rapporteur proposed to focus on the sub-topic of 

articles, the Special Rapporteur stressed that this should 
-

mission’s endeavour would take. He did not intend to 
recommend to refer any of the draft articles to the Draft-

concrete proposals and also to identify additional areas 
that should be addressed.

all the principles embodied in the Convention on the 

Watercourses (hereinafter referred to as the “1997 Con-

Nonetheless, he also stated his continued belief that 
the 1997 Convention offered the basis upon which to 

-

articles.321

the 1997 Convention and also took into account the draft 
articles on the prevention of transboundary harm from 

321

as follows:
 “PART I. INTRODUCTION

 Scope of the Convention

PART II. GENERAL PRINCIPLES
 

Relationship between different kinds of uses
 PART III. ACTIVITIES AFFECTING OTHER STATES

 Impact assessment

PART IV. PROTECTION, PRESERVATION AND MANAGEMENT
 

Prevention (Precautionary principle)
 PART V. MISCELLANEOUS PROVISIONS
 PART VI. SETTLEMENT OF DISPUTES
 PART VII. FINAL CLAUSES”



322

87. In the second report, the Special Rapporteur pre-
sented draft articles for Part I, Introduction, and for Part II, 
General principles. He stated his plan to present draft 

articles.

89. The scope of the proposed convention was found in 
323 The Special 

Rapporteur noted that in 2002, he had proceeded on the 
assumption that the Commission’s endeavour would only 

not covered by the 1997 Convention, which were des-

-

problems.

90. 

experts, as the latter will be involved in the implementa-
tion of the proposed convention.

91. Another important reason to drop the notion of 

was the inappropriate assumption that the Commission 

the 1997 Convention. The Special Rapporteur explained 

Convention applicable to the whole aquifer system, the 
-

 
surface waters. A similar situation also exists for the 

The case studies of these two aquifers were included in 
the report.

322  
para. 97.

323 Draft article 1 proposed by the Special Rapporteur in his second 
report reads as follows:

“
The present Convention applies to uses of transboundary aquifer 

systems and other activities which have or are likely to have an 
impact on those systems and to measures of protection, preservation 

92. The Special Rapporteur was of the view that the 
Commission should cover these two important aquifers 

draft convention.

93. This action could lead to the situation of dual appli-
cation of the proposed convention as well as the 1997 
Convention to the same aquifer system in many instances. 
In this connection, the Special Rapporteur did not feel that 
parallel application would cause a problem and that, in 

94. 

Rapporteur explained that this was necessary to protect 

95. 324 he noted that it 
contained, inter alia

-
cept of aquifer consists of both the rock formation which 
stores waters and the waters in such a rock formation, so 

-
porteur referred to case 4 of the aquifer models described 
at the end of the report which illustrates domestic aquifers 

-

aquifer system is transboundary and therefore he consid-

draft convention.

96. The Special Rapporteur also referred to case 3 of 
the aquifer models described at the end of the report and 
noted that there could also be a case 3 bis, where a domes-

the 1997 Convention and the proposed convention would 
-

the surface waters that the drafters of the 1997 Conven-
tion had in mind. If it was and the 1997 Convention was 

would alleviate some of the problems. The formulation 
of draft article 2, however, did not make such an aquifer 
transboundary, and an adequate solution on how to deal 
with such an aquifer was thus required.

324 , draft article 2 proposed by the Special Rapporteur in his 
second report reads as follows:

“
For the purposes of the present Convention:
(a

(b

(

(
Convention in whose territory any part of a transboundary aquifer 



 

97. As for case 5 of the aquifer models described at the 
-

areas outside aquifers. Since these areas should also be 

98. As for Part II, General principles, which would 

transboundary aquifer systems, the Special Rapporteur 
indicated that he required advice on the formulation of 
such a draft article. The two basic principles embodied 

of equitable use would prove politically acceptable. As 

was valid if the resource in question was renewable, yet in 
-

able the concept of sustainable use would be irrelevant. 
The States concerned would have to decide whether they 

of time. This raised the issue of objective criteria which 
could be applied to such situations, a matter on which the 
Special Rapporteur did not yet have answers.

99. 
cause harm to other aquifer States, the Special Rapporteur 
referred to draft article 4,325

system States. Both in the ILC and in the Sixth Commit-
tee, the view had been expressed that a lower threshold 

-
tion and in article 3 of the draft articles on prevention of 

the viability of aquifers.

100. -
cle 4, which deals with the case where an aquifer system 

325 , draft article 4 proposed by the Special Rapporteur in his 
second report reads as follows:

“

aquifer system in their territories, take all appropriate measures 

States.

in their territories which have or are likely to have an impact on 
a transboundary aquifer system, take all appropriate measures to 

aquifer system States.
3. Aquifer system States shall not impair the natural function-

aquifer system State, the State whose activity causes such harm 
-

ate measures in consultation with the affected State to eliminate or 

moved to Part IV.

101. 
mentioned the question of compensation but did not deal 
with liability per se. In relation to the proposal by some 

Committee for the inclusion of an article on liability, the 
Special Rapporteur was of the view it was a matter best 
left for consideration by the Commission under the topic 
of international liability for injurious consequences aris-

102. The Special Rapporteur stated that draft arti- 
cles 5,326 6327 and 7328 were self-explanatory. He noted 

-

-

103. Draft article 7 related to the relationship between 
different kinds of uses of aquifer systems and followed 
the precedent of article 10 of the 1997 Convention. As 

326 , draft article 5 proposed by the Special Rapporteur in his 
second report reads as follows:

“
1. Aquifer system States shall cooperate on the basis of sover-

transboundary aquifer system.
-
-

missions, as deemed necessary by them, to facilitate cooperation on 

327 , draft article 6 proposed by the Special Rapporteur in his 
second report reads as follows:

“
-

condition of the transboundary aquifer system, in particular that of 

system, as well as related forecasts.

some transboundary aquifer systems, aquifer system States shall 

currently available practice and standards, individually or jointly 

the aquifer systems.
3. If an aquifer system State is requested by another aquifer 

system State to provide data and information that is not readily 
available, it shall employ its best efforts to comply with the request, 

4. Aquifer system States shall employ their best efforts to col-
lect and, where appropriate, to process data and information in a 

328 , draft article 7 proposed by the Special Rapporteur in his 
second report reads as follows:

“

use of a transboundary aquifer system enjoys inherent priority over 
other uses.



-
-

-

-

329

2. SUMMARY OF THE DEBATE

104. Members commended the Special Rapporteur for 

-
eral members stated that further research was required, 

-
waters and other activities. Nonetheless, a query was 
raised as to the amount of additional technical informa-

-

105. The point was also made that the Commission 

study could be located far beneath the surface where their 

106. Some concern was expressed about the assump-

restrictive interpretation of the 1997 Convention was not 

new instrument, which would not necessarily be manda-
tory, or a protocol to the 1997 Convention.

107. Some members concurred with the Special Rap-
porteur that the focus of the work could not be limited 

-
tion, while others considered it necessary to have a more 

excluded by the current endeavour.

108. As for the scope of the Commission’s work, support 
was expressed for the position of the Special Rapporteur 
to exclude those aquifers which were not transbounda- 
ry in nature. The point was also made that somewhere 
in the draft articles, reference should be made to those 

draft convention. On the other hand, the point was also 

-
tion, the question was also posed as to whether the inter-

of life such as water.

329  A/51/869, para. 8.

109. A view was expressed that the Commission had to 
determine the object of its endeavour. The exercise the 
Commission had embarked upon did not seem to entail 

-
tive in nature. It was also stated that the primary purpose 
of the endeavour of the Commission was to establish the 
proper use of a natural resource, not to elaborate an envi-

110. The point was made that the report lacked a spe-

formed, when it was precisely those States to whom the 
draft articles should be addressed.

111. The point was made that each State had a primary 
-

water resources, a responsibility which preceded State 

respective rules of conduct had to be adopted by States, 

-
ments would have a particular role. In this connection, 
reference was made to the approach taken by the coun-

112. In this connection, it was recalled that article 2 of 

-
operate and to use the resource rationally, principles that 

level, mention was made of the two MERCOSUR 

a technical study that considered issues such as access and 
-

States under whose territories the resource was located. 
The MERCOSUR countries, it was noted, had consid-

-

-

-

of the Guarani Aquifer, in close cooperation with inter-

MERCOSUR countries themselves. Thus, two proce-

-

information would prove most useful.



 

114. However, the view was also expressed that a draft 

be considered a universal resource and the Commission’s 
-

ters are subject to some special treatment different from 

the text could clearly state, possibly in the preamble, that 

questioned.

Convention as the basis for the Commission’s work on 

was also stated that similar caution was warranted in rela-

330 since 
they had not yet been adopted by the General Assembly.

Special Rapporteur to elaborate a provision on a possible 
overlap between the 1997 Convention and the Commis-
sion’s work on the subtopic.

118. It was noted that there had been scant response 
from States to the Commission’s requests for informa-

-
-

point was also made that the Commission should encour-

119. Several members expressed their support for the 
-

porteur in his second report, since the prior use of the 

also said that despite the use of the word “transbounda-
-

nated since the resource was indivisible and was there-

-
teur, were also supported.

the applicability of the draft convention to transbounda-

transboundary aquifer systems.

330  See footnote 322 above.

121. The point was raised as to whether the term 

topic.

State practice to rely on, a draft convention would not be 

-
rate a model law or a framework convention. Support was 
also expressed for the approach by the Special Rapporteur 

in the future.

124. In relation to draft article 1, some support was 
-

draft article 2 (a).

activities that currently had an impact on a transboundary 
aquifer system. Support was also expressed for the latter 
phrase which accommodated environmental concerns.

 
-

tuted a solid basis for discussion by the Commission. In 
relation to draft article 2 (a

aquifers could fall within the ambit of the convention as 

concept of exploitability referred to quantities of water 
that could be used or to notions of commercial viability.

128. Furthermore, the issue was raised as to whether, 

 

such aquifers was deemed warranted.

in draft article 2 (b), the view was expressed that it was 
unclear why the aquifers had to be associated with spe-

-



 

would adequately cover the case of an aquifer located 
in a disputed territory, a situation which would require 

be adopted by the States concerned.

convention, mention was made of the need to include 
more principles than those contained in the 1997 Conven-
tion, especially in the area of environmental protection 

human needs was deemed to be one of the major princi-
ples that merited enunciation in the draft. Some principles 

-
acteristics. It was also stated that the principles of equi- 

-

the draft articles. Nonetheless, the point was also made 
that incorporation of those principles had to be approached 

was stated that the preventive measures mentioned should 

system State per se, carry out activities that could have an 

-
tion to prevent harm to the aquifer itself, and not to the 

-

only be discussed once the context had been adequately 

required the presence of proof that a certain level of harm 

had in mind.

136. Furthermore, some concern was expressed that 

applicable to the problems posed by the non-sustainable 

time, the level of economic development, etc., and that it 
-

point was also raised that perhaps a lower threshold than 

much more vulnerable to pollution than surface waters.

-

to cover a different situation than the one described in 

provision.

inter alia, refer to the 

139. In relation to the issues of liability and dispute set-

second report, it was stated that compensation would 
probably never be an adequate remedy and that there-

-

-

arise. It was also stated that a State which had impaired the 

to do more than merely discuss the question of compensa-
-

tion, the situation could raise the issue of responsibility if 

the Special Rapporteur, best dealt with under the topic of 

out of acts not prohibited by international law.

reference to environmental protection and sustainable 
-
-

debated and included in article 8 of the 1997 Convention. 

of draft article 5.

stated that its content seemed to be implicitly included 

defense and security could be incorporated, inspired per-
haps by article 31 of the 1997 Convention.



 

-

needs, compensation would be due. However, the point 
was also made that vital human needs were not  

 

system States concerned to address the priority of uses.

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

scarcity of State practice, the Special Rapporteur indi-
cated that he would do his best to extract such practice 
from the international cooperation efforts for the proper 

-

144. The Special Rapporteur stressed his full support 
-
-

torical, political, social and economic characteristics of 

attained on major aspects of the substance. He reiterated 
-

lated as draft articles and that reference was frequently 
made to a draft convention, he did not preclude any pos-
sible form.

of experts.

draft article 1 was most useful. He also felt that an aquifer 
which is not currently exploited but could be exploited in 

Special Rapporteur explained that not all subterranean 

-

explanation could be provided in the commentary.

only in relation to transboundary aquifers but also in rela-
tion to transboundary harm, merited due consideration.

150. The Special Rapporteur was not certain if a sepa-

formations.

system, the Special Rapporteur was of the view that other 

topic of international liability.

-

draft article 4, and the permanent destruction of aquifers, 

beyond a certain level, the rock formation lost its capac-

different perspectives. The Special Rapporteur recalled 

international watercourses.331

The Commission also took the same position when it 
adopted draft article 3 on the prevention of transbounda- 

332 Furthermore, 
he recalled that the Commission had recommended the 

would thus be required to modify the threshold. He wel-

154. In relation to draft article 2 (b), he concurred with 
-

Convention, the Special Rapporteur was of the view that 
the Commission, as the drafter of the instrument, was 
called to provide such an answer.

156. Several members had referred to the relationship 
between different kinds of uses in draft article 7. The Spe-

-

purposes and for recreational purposes, the former should 
be accorded priority.

157. The Special Rapporteur also stated that he would 
refer to and if appropriate take into account the water 
rules which the International Law Association would be 

331  , vol. II (Part Two), p. 89.
332  See footnote 322 above.


