
 

158. The Commission, at its thirtieth session, in 1978, 
included the topic “International liability for injurious 

-

Mr. Robert Q. Quentin-Baxter Special Rapporteur.333

159. The Commission, from its thirty-second session, 
held in 1980, to its thirty-sixth session, held in 1984, 

Rapporteur.334

basis and schematic outline for the topic and contained 

was set out in the Special Rapporteur’s third report to the 

draft articles were proposed in the Special Rapporteur’s 

They were considered by the Commission, but no deci-
335

160. The Commission, at its thirty-seventh session, in 

the topic. The Commission received 12 reports from the 
Special Rapporteur from its thirty-seventh session to its 

336

333

consider, in a preliminary manner, the scope and nature of the topic. 
, vol. II (Part 

Two), pp. 150–152.
334

report: , vol. II (Part One), document A/CN.4/334 and 
Add.1 and 2, , vol. II (Part One), 

 

report: , vol. II (Part One), document A/CN.4/373, 
, vol. II (Part One), document 

A/CN.4/383 and Add.1, p. 155.
335 The Commission, at the same thirty-sixth session, also had before 

-

the schematic outline, , vol. II (Part One), document A/
-

vey of State practice relevant to international liability for injurious con-
Year

, vol. II (Part One), Addendum, document A/CN.4/384, 

relevant to the topic of “international liability for injurious consequences 
Yearbook … 

, vol. II (Part One), document A/CN.4/471, p. 61.
336 For the 12 reports of the Special Rapporteur, see preliminary 

report: , vol. II (Part One), document A/CN.4/394, 
, vol. II (Part One), document 

, vol. II (Part 

161. At its forty-fourth session, in 1992, the Commis-

taken and the possible direction of the future work on the 
topic.337 On the basis of the recommendation of the Work-

-

with remedial measures.338 The Commission decided, in 
-

-

of the Special Rapporteur and the discussions held, over 
the years, in the Commission and make recommenda-

a report,339 which provided a complete picture of the topic 

commentaries thereto.

163. At its forty-ninth session, held in 1997, the Com-
-

prohibited by international law to consider how the Com-
mission should proceed with its work on this topic.340 It 
reviewed the work of the Commission on the topic since 

remained unclear due to such factors as conceptual and 

 

, 
 

report: , vol. II (Part One), document A/CN.4/428 and 
, vol. II (Part One), docu- 

, vol. II (Part 
, 

Year

report: , vol. II (Part One), document A/CN.4/468, 
, vol. II (Part One), docu-

ment A/CN.4/475 and Add.1, p. 29.
337 See , vol. II (Part Two), document A/47/10, 

338 For a detailed recommendation of the Commission see , 
paras. 344–349.

339 , vol. II (Part Two), Annex I, p. 100.
340  , vol. II (Part Two), p. 59, para. 162.



 

henceforth these issues should be dealt with separately.

prevention under the subtitle “Prevention of transboundary 
341 The General Assem-

-
lution 52/156. At the same session, the Commission 
appointed Mr. Pemmaraju Sreenivasa Rao Special Rappor-
teur for this part of the topic.342 The Commission, from its 

2000, received three reports from the Special Rapporteur.343

-

ities.344

activities,345

the topic. Furthermore, the Commission recommended 
to the General Assembly the elaboration of a convention 
on the basis of the draft articles.346

56/82, requested the Commission to resume its considera-

the interrelationship between prevention and liability, and 

and comments by Governments.

-
mission resumed its consideration of the second part of 

-

acts not prohibited by international law to consider the 
conceptual outline of the topic.347 The report of the Work-

348

topic “International liability for injurious consequences 

(international liability in case of loss from transboundary 

views on its scope and the approaches to be pursued. The 

appointed Mr. Pemmaraju Sreenivasa Rao Special Rap-
porteur for the topic.349

-

341  , para 168 (a).
342  
343 For the three reports of the Special Rapporteur, see preliminary 

report: , vol. II (Part One), document A/CN.4/487 and 
, vol II (Part One), docu-

Yearbook … 2000, vol. II 
(Part One), document A/CN.4/510, p. 113. The Commission also had 
before it comments and observations from Governments: Yearbook … 
2000 , 
vol. II (Part One), document A/CN.4/516, p. 169 (received in 2001).

344 , vol. II (Part Two), pp. 20–21, para. 52.
345 , vol. II (Part Two), pp. 146–148, para. 97.
346  , para. 94.
347  Yearbook … 2002, vol. II (Part Two), p. 90, para. 441.
348  , pp. 90–92, paras. 442–457.
349 , p. 90, para. 441.

350 

chairpersonship of Mr. Pemmaraju Sreenivasa Rao to 

debate in the Commission.

169. At the present session, the Commission had before 
it the second report of the Special Rapporteur on the 

-

CN.4/540). The report analysed comments of States on 

as previous debates in the Commission. In his report, the 
Special Rapporteur also submitted a set of 12 draft prin-
ciples.351 The Commission considered the report at its  

 

350  Yearbook … 2003, vol. II (Part One), document A/CN.4/531.
351 The set of the draft principles proposed by the Special Rappor-

teur read as follows:
“1. Scope of application

-
-

activities not prohibited by international law which involve a risk 

consequences.
2. Use of terms

For the purposes of the present draft articles:
(a

(iii) Loss of income from an economic interest directly deriv-

(iv) The costs of measures of reinstatement of the property, or 
natural resources or environment, limited to the costs of 

(b

(

(

(e

occurs and may include a parent company or other related entity 

(f -
ritory or in other places outside the territory but under the jurisdic-

(g -

components of the environment, or where this is not possible, to 
introduce, where appropriate, the equivalent of these components 
into the environment. Domestic law may indicate who will be enti-



(h) “Response me

clean-up. Domestic law may indicate who will be entitled to take 

(i -
wise under the jurisdiction or control of which the activities referred 

(j -
wise under the jurisdiction or control of which transboundary dam-

(k

or the State or States which have jurisdiction or control over any 

(l
likely to be affected and the State of injury.
3. Compensation of victims and protection of environment

1. The main objective of the present principles is to ensure 
that victims are not left entirely on their own, within the limits pre-
scribed under national law, to bear the loss that they may suffer due 

2. The objective is also to ensure that any transboundary dam-

-
ous activities is compensated within the limits and under conditions 

4. Prompt and adequate compensation
Alternative A

that prompt and adequate compensation is available for persons in 
-

ous activity located within its territory or in places under its jurisdic-
tion or control.

ensure that such prompt and adequate compensation is available for 

any State or of the areas beyond the jurisdiction and control of any 

or in places under its jurisdiction or control.

subject to applicable conditions, limitations or exceptions under the 

Alternative B
-

ritory or in places within the jurisdiction and control of a State shall 

persons or environment or natural resources within the territory or 
in places under the jurisdiction and control of any other State or to 
environment or natural resources in areas beyond the jurisdiction 
and control of any State.

2. The liability of the operator is subject to applicable condi-

5. Supplementary compensation
1. The States concerned shall take the necessary measures to 

-

-

class of operators, earmarked State funds or a combination thereof.

The States concerned shall take the necessary measures to ensure 
that the operator establishe

Secretariat.352

170. 

chairpersonship of Mr. Pemmaraju Sreenivasa Rao to 
examine the proposals submitted by the Special Rappor-

 

compensation.
7. Response action

1. States shall require all operators involved in the conduct of 

-

all potentially affected States.
2. In the event that the operator fails to take the required 

appropriate, in consultation with the States likely to be affected, 

8. Availability of recourse procedures
1. The States concerned shall ensure the availability of prompt, 

adequate and effective administrative and judicial remedies to all 

2. States shall ensure that such remedies are no less prompt, 
adequate and effective than those available to their nationals and 
include access to such information as is necessary to exercise their 

3. Each State shall ensure that its courts possess the necessary 
competence to entertain such claims for compensation.
9. Relationship with other rules of international law

law with respect to the international responsibility of States.
10. Settlement of disputes

-
tion, arbitration or judicial settlement.

of dispute settlement, that is, (a) submission of the dispute to the 
International Court of Justice or (b) arbitration.

1. States shall cooperate in the development of appropriate 

response measures to be followed in respect of a particular class 

measures to be provided.

compensation funds to provide supplementary compensation in the 
-
-

national industry-based funds.
12. Implementation

-
istrative measures that may be necessary to implement the above 
provisions.

-
ity, domicile or residence.

3. States shall cooperate with each other to implement the pro-

352

by international law (international liability in case of loss from trans-
Yearbook … 2004, 

vol. II (Part One), document A/CN.4/543.

26 and 27 May and 1, 2 and 3 June 2004. The Commis-
sion also had, as an informal document, the survey of



 

draft principles submitted by the Special Rapporteur and 

in its report (A/CN.4/661 and Corr.1) be referred to the 

171. 
Commission received the oral report of the Chairperson 

of a preamble.

172.  the 
-
-

ciples on the allocation of loss in the case of transbounda-

below).

173. 
Commission decided, in accordance with articles 16 and 

the Secretary-General, to Governments for comments and 
observations, with the request that such comments and 
observations be submitted to the Secretary-General by 1 
January 2006.

174. 
Commission expressed its deep appreciation for the out-

-
raju Sreenivasa Rao had made to the treatment of the topic 

-

aspect of the topic.

1. TEXT OF THE DRAFT PRINCIPLES

175. The text of the draft principles adopted by the 

Draft principles on the allocation of loss in the case of 
*

 

Noting 

Noting

…

b

c

e

*

the comments and observations of Governments. In the event that the 
Commission has to prepare a draft framework convention, the exercise 

relationship between the draft convention and other international in-
struments.



international law.

2. TEXT OF THE DRAFT PRINCIPLES WITH COMMENTARIES 
THERETO

176. The text of the draft principles on the allocation of 
-

ardous activities with commentaries thereto adopted by 

are reproduced below.

Draft principles on the allocation of loss in the case 

-
ble. It places the draft principles in the context of the rel-
evant provisions of the Rio Declaration on Environment 
and Development (Rio Declaration) 353 -
cally recalls the Draft Articles on the Prevention of Trans-

354

even if the relevant State fully complies with its preven-

other incidents may nonetheless occur and have trans-
boundary consequences that cause harm and serious loss 
to other States and their nationals.

*

the comments and observations of Governments. In the event that the 
Commission has to prepare a draft framework convention, the exer-

the relationship between the draft convention and other international 
instruments.

353 
(United Nations publica-

, resolution 1, Annex I.
354 See footnote 322 above.



 

(3) It is important, as the preamble indicates, that 
those who suffer harm or loss as a result of such inci-

those losses and are able to obtain prompt and adequate 
compensation.

(4) These draft principles establish the means by which 
this may be accomplished.

for compensation may be provided under international 

-

appropriate.

(6) The draft principles are therefore intended to con-
tribute to the further development of international law in 

(7) The preamble also makes the point that States are 

responsibility and any claim that may lie under those rules 

has proceeded on the basis of a number of basic under-
-

a
b

be without prejudice to the relevant rules of State respon-
sibility adopted by the Commission in 2001.355 Secondly, 

aspects should be the same as the scope of the draft arti-

activities, which the Commission also adopted in 2001.356 

-
boundary harm should be employed. The Commission 

the issues associated with that topic are different and have 
their own particular features, the Commission came to the 
conclusion that they require separate treatment.357 Thirdly, 

policy considerations: (a) that while the activities con-
-

-
pensation for the innocent victims in the event that such 

b) that 

place over and above those contemplated in the draft arti-
cles on prevention. 

355 See footnote 4 above. 
356 See footnote 322 above. 
357 See Yearbook … 2002, vol. II (Part Two), p. 91, para. 447.

an exception and accepted essentially in the case of outer 
-

the present draft principles should be attached primarily 
to the operator, and that such liability would be without 

other policy considerations. However, it is equally rec-

 
The important point is that the person most in command 
or other persons or entities as appropriate may also be 
held liable. 

(10) Fifthly, it may be noted that there is a consensus 

be particularly important if the concept of limited liability 

residual character, it is not considered necessary to prede-
termine the shares of different actors and precisely iden-

law, duties of prevention and these entail certain mini-
358

-
boundary impact assessments, as appropriate, to evaluate 

-
mary liability on the operator, in other words, does not in 

of prevention under international law. 

cases the substantive or applicable law to resolve com-
pensation claims may involve either civil liability or crimi- 
nal liability or both, and would depend on a number of 
variables. Principles of civil law, common law or private 

arise and the applicable law and procedures. 

(12) Finally, on the form of instrument, different views 

358 Birnie and Boyle have observed in respect of the draft articles 

-

, 2nd ed., Oxford University 
Press, 2002, p. 113.



and thereby be a counterpart in form as well as substance 
to the draft articles on prevention.

(13) On the other hand, it has been pointed out that, as 

are more appropriately cast as draft principles. The dif-

may require the adoption of different approaches with 

systems. Further, the choices and approaches adopted 
-

concerned.

(14) On balance, the Commission concluded that rec-

-
visions is more likely to be met if they are cast as recom-
mended draft principles. But as noted in the footnote to 

-

-
tions of Governments.

Noting

Noting

…

Commentary

to the General Assembly sets of draft articles without a 

-
mission has submitted a draft preamble. This was the case 
with respect to the draft convention on the elimination of 
future statelessness and the draft convention on the reduc-
tion of future statelessness,359 the draft articles on the 
nationality of natural persons in relation to the succession 
of States,360 as well as with respect to the draft articles on 
prevention.361 

(2) As noted in the introduction, the  preambular 

and 16 of the Rio Declaration.362 The need to develop 

the victims of pollution and other environmental dam-

reiterates Principle 22 of the Declaration of the United 
Nations Conference on the Human Environment (Stock-
holm Declaration).363 Principle 16 of the Rio Declaration 

-

(3) The -
tory. It links the present draft principles to the draft arti-
cles on prevention. The , fourth, and  preambular 

present draft principles.

(4) The 
draft principles do not affect the responsibility that a State 

 
tory. The 

eighth

last -

359  , vol. II, document A/2693, p. 143.
360  , vol. II (Part Two), document A/54/10, p. 20, 

para. 47.
361  See footnote 322 above.
362 See footnote 353 above.
363  

 (United Nations publication, Sales No. E.73.
II.A.14), part one, chap. I.



 

Commentary

(1) The draft principle on the scope of application is 

the 2001 draft articles on prevention of transboundary 

364 The interrelated nature 

particular emphasis in the context of the work of the Com-
mission.365

one State by activities situated in another State. 

scope of the present draft principles are those that involve 

occasion when it happens.

of the evolution of the topic on international liability to 
specify a list of activities with an option to add or delete 
items to such a list. As with the draft articles on pre-
vention, the Commission opted to dispense with such 

not without problems and functionally it is not consid-
ered essential. Any such list of activities is likely to be 
under-inclusive and would quickly need review in the 

-

context and the manner of operation. It is felt that it is dif-

principles are already the subject of the requirement of 

(4) Moreover, it is always open to States to specify 

366 

364  See footnote 322 above.
365

-

fourth session, in 2002, Yearbook … 2002, vol. II (Part Two), p. 91, 
paras. 447–448.

366 -
ities which come under their scope: the Convention on the Protection of 

-

(5) The phrase “activities not prohibited by international 
-

-
a) such activities are not 
b) such activities involve 

) such harm must be 
) the transboundary harm must be 

-
quences. All these elements—the element of human cau-

the physical element—as adapted from, and explained in 
the context of, the draft articles on prevention have been 
preserved.367

(6) This particular phrase “activities not prohibited by 
-

-

especially those which, because of their nature, present 
certain risks. However, in view of the entirely different 
basis of liability for risk and the different nature of the 

may assume, the Commission decided to address the two 
subjects separately.368 That is, for the purpose of the draft 
principles, the focus is on the consequences of the activ-
ities and not on the lawfulness of the activity itself. 

(7) The present draft principles, like the draft articles 
on prevention, are concerned with primary rules. Accord-

-

implication that the activity itself is prohibited.369 In such 

the installations or sites for the partial or complete disposal of solid, liq-

See also Directive 2004/35/CE of the European Parliament and of the 

, No. L 143, 30 April 2004, p. 56.
367 See 

pp. 149–151 (commentary to draft article 1).
368 See Yearbook  , vol. II, document A/9010/Rev.1, p. 169, 

para. 38.
369 See 

national Law,  
A. E. Boyle, “State responsibility and international liability for injurious 
consequences of acts not prohibited by international law: a necessary 

, vol. 39 

, London, Graham and Trotman/Martinus 

-
-

ties) by Special Rapporteur Pemmaraju Sreenivasa Rao, Yearbook … 
, vol. II (Part One), document A/CN.4/501, paras.  



a case, State responsibility could be invoked to implement 

responsibility or duty of the operator.370 Indeed, this is 

prevention.371 

-
mentation of the duties of prevention. Transboundary 

State responsibility. For instance, there could be situa-
tions where the preventive measures were followed but in 
the event proved inadequate or where the particular risk 

-
372 In other 

words, transboundary harm could occur accidentally or 
-

accumulated adverse effects over a period of time. This 
-

incurred, claims in the latter case are not commonplace.373 

 (9) The focus of the present draft principles is on dam-

-
, vol. 34 (1988), 

, 
-

tional

, vol. 32, No. 1 (1961), 

Polish Yearbook of International Law, 
vol. 20 (1993), pp. 91–112.

370 See P.-M. Dupuy, 
, Paris, Pedone, 

System of the Law of Nations: State Responsibility, 
Part I -

Mahmoudi (eds.), 
 , Dordrecht, Martinus Nijoff, 

Bitar, 
 

, Paris, Pedone, 1997, pp. 79–138. However, different standards 
of liability, burden of proof and remedies apply to State responsibility 
and liability. See also P.-M. Dupuy, “Où en est le droit international de 

A. Berwick, 

Georgetown International 
, vol. 10, No. 2  

P.-M. -
tionale des États dans ses rapports avec la protection internationale de 

Les hommes 

, Paris, Frison-Roche, 1998, pp. 269–282.
371 See Yearbook … 2002, vol. II (Part Two), p. 90, para. 443.
372 , para. 444.
373 See P. Wetterstein, “A proprietary or possessory interest: A Con

-

, Oxford, Clarendon 

ary Damage in International Law
pp. 19–105 and 113–182. 

However, where there is failure to perform those due 

may also be made in addition to claims for compensation 

(10) The second criterion is that activities covered in 

a) of the 
-

374 
Thus, the term refers to the combined effect of the prob-

its injurious impact. It is, therefore, the combined effect 

“
375 The harm must lead 

to a real detrimental effect on matters such as, for exam-
ple, human health, industry, property, environment or 

-

activities within their own territories, States have impacts 

-
erable and do not fall within the scope of the present draft 
principles.

(12) The third criterion is related to the transboundary 

places under the jurisdiction or control of a State other 
than the State in which the activity is carried out. Thus 
three concepts are covered by this criterion, namely “ter-

376 The activities 
must be conducted in the territory or otherwise under the 
jurisdiction or control of one State and have an impact in 
the territory or in other places under the jurisdiction or 
control of another State.

(13) The fourth criterion to delimit the scope of the 

in question. Thus, transboundary harm caused by State 

excluded from the scope of the topic.377 

(14) Finally, the draft principles are concerned with 

context, the reference to the broader concept of trans-
boundary harm has been retained where the reference is 

374 
(para. (1) of the commentary to art. 2).

375  (para. (4) of the commentary to art. 2).
376 , pp. 150–151 (paras. (7)–(12) of the commentary to art. 1).
377  p. 151 (paras. (16) and (17) of the commentary to art. 1).



 

only to the risk of harm and not to the subsequent phase 

employed to refer to the latter phase. The notion of “dam-
 

ry harm which occurred. The term also has the advan-

378

to stress the transboundary orientation pursued for the 
scope of the present draft principles. The phrase “in rela-

principle of prompt and adequate compensation.

378 ) of the Basel 

) of the Protocol on Civil Liability and Com-
-

-
-

-

and article I (a) of the Convention on the international liability for dam-

-
-

amend the International Convention on Civil Liability for Oil Pollu-

, Oxford, Clarendon Press, 
-

of Seabed Mineral Resources. 

 

Protocol to amend the Vienna Convention on civil liability for nuclear 

-

July 1960, as amended by the Additional Protocol of 28 January 1964 
and by the Protocol of 16 November 1982.

-

-

b

c

e

Commentary

-
sation, should reach a certain threshold and that in turn 

-
ples. For example, the Trail Smelter award was concerned 

the smelter at the Trail.379 The  award dealt 
with only serious injury.380 A number of conventions have 

claims.381

instruments and domestic law.382

379 Trail Smelter (see footnote 204 above), p. 1970.
380 v.

(Sales No. 1963.V.3), p. 281.
381 -

-

Watercourses.
382  See, for example, article 5 of the draft convention on industrial 

Inter-American Juridical Committee in 1965 (OAS, 
, 4th ed. rev. 

-

Rivers (International Law Association,

Sustainable Development of Waters (tenth draft, February 2004) (Inter-
national Law Association, 



both factual and objective criteria, and a value determi-
nation. The latter is dependent on the circumstances of 
a particular case and the period in which it is made. For 

have considered that deprivation as tolerable. But some 
-

sensitivity of the international community to air and water 

(3) 

-

 

(4) Thus, in 
includes loss of life or personal injury. There are exam-
ples in domestic law383 and in treaty practice.384 Even 

(OECD, , Paris, 1986, p. 142, reprinted 

-
tion, between the Government of the United States and the Govern-

Treaty Series, 

the United Mexican States and the United States of America on Coop-
eration for the Protection and Improvement of the Environment in the 

, vol. 1352, No. 22805, 
p. 73, reproduced in ILM, vol. 22, No. 5 (September 1983), p. 1025). 

 

States, vol. 2, St. Paul (Minnesota), American Law Institute Publishers, 
1987, pp. 111–112.

383 Germany’s Environmental Liability Act, for example, covers 
anybody who suffers death or personal injury. Finland’s Act on Com-

Code, and Denmark’s Act on Compensation for Environmental Dam-

384

(k

k) 
of the Protocol to amend the Vienna Convention on civil liability for 

of 29 July 1960, as amended by the Additional Protocol of 28 Janu-

-

a  
(b

-

-

-
ronmental injury, which do not directly address injury to 

385 Those 

entirely exclude the possible submission of a claim under 
386

(5) In , 

and immovable property. There are examples at domestic 
law387 and in treaty practice.388 For policy considerations, 

Basel Protocol on Liability and Compensation for Dam-
-

ardous Wastes and their Disposal, article 2 (7) (b) of the 

(d) (ii) of the Protocol on Civil Liability and Compen-

of Industrial Accidents on Transboundary Waters contain 
provisions to this effect.

-
-

proprietary interests which involve loss of life or personal 

personal injury or aspects of pure economic loss sustained 

connection, a distinction is often made between conse-
quential and pure economic losses.389

-

itself or property held under the control of the operator, at the site of the 

385 Directive 2004/35/CE of the European Parliament and of the 

386 -

387 For example, Finland’s Act on Compensation for Environmental 
-
-

388 See examples in footnote 384 above.
389 See B. Sandvik and S. Suikkari, “Harm and reparation in inter-

-
Liability for 

Assessment, 
See also the eleventh report on international liability for injurious con-



 

(7) Consequential economic losses are the result of 

-
sonal injury. For example, under section 2702 (b) of the 
United States Oil Pollution Act, any person may recover 

the destruction of, real or personal property which shall be 
recoverable by a claimant who owns or leases such prop-
erty. The subsection also provides that any person may 

* due to the injury, destruction, 
390 Simi-

larly, section 252 of the German Civil Code provides that 

 
391 There are 

therefore different approaches on compensation for loss 

-
ardous activity directly causes serious loss of income for 
a victim, the State concerned would act to ensure that the 
victim is not left to bear the loss unsupported.

(8) On the other hand, pure economic loss is not linked 

a seacoast may immediately lead to lost business for the 

incident. Such occurrences have led to claims for pure 
economic loss without much success. However, some 

b) 
of the United States Oil Pollution Act provides that any 

loss of prof
* due to the injury, 

392 Finland’s 

covers pure economic loss, except where such losses are 

390  
, 

2001, p. 694.
391 See, for example, article I (1) (k) of the Vienna Convention on 

any caused by the impairment of the environment, if permitted by the 
 

cle 1 (f) of the Convention on Supplementary Compensation for Nuclear 

loss, other than any caused by the impairment of the environment, if 

Article I.B.vii) of the Protocol to amend the Convention on Third Party 

by the Additional Protocol of 28 January 1964 and by the Protocol of 

-

 or 2 above insofar as not included in those sub-

392  See footnote 390 above.

Code also provides for pure economic loss. Pure eco-
nomic loss not caused by criminal behaviour is compen-

economic loss and reasonable costs for preventive meas-
ures or for the restoration of the environment. On the 
other hand, the Environmental Liability Act of Germany 
does not cover pure economic loss.393

(9) Article 2 ( ) (iii) of the Protocol on Civil Liability 
-

boundary Effects of Industrial Accidents on Transbounda- 
ry Waters and article 2 (2) ( ) (iii) of the Basel Protocol 

from an economic interest in any use of the environment, 
incurred as a result of impairment of the environment, 

394

(10)  also covers property which 

-
-

servation or natural beauty. The Convention for the pro-

395 Not all 

393

 
A. Boyle, 

, Oxford University Press, 
2002, pp. 223–242.

394 See also article I (1) (k) of the Vienna Convention on civil lia-

-

-
nomic interest in any use or enjoyment of the environment, incurred 

-

an economic interest in any use or enjoyment of the environment, 

of the Protocol to amend the Convention on Third Party Liability 

Additional Protocol of 28 January 1964 and by the Protocol of 16 

-
est in any use or enjoyment of the environment, incurred as a result 

395 
Convention as:

– monuments: architectural works, works of monumental sculp-

-



396

primary considerations in times of peace as well as in 

Convention for the Protection of Cultural Property in the 
 

tarian law prohibits commission of hostilities directed 
-

397

(12)  is concerned with questions 
per se. This is 

-

the environment per se, it is not easy to establish stand-

nis omnium) not open to private possession, as opposed 
to res nullius, 
but open to private possession. A person does not have 

398 Moreover, it is not always 

aesthetic values or be injured as a consequence for pur-

– sites: works of man or the combined works of nature and of man, 
-

Convention 

-

export and transfer of ownership of cultural property. See also the 

396 See also article 1 (2) of the Convention on the Protection and Use 
of Transboundary Watercourses and International Lakes.

397 See article 53 of the Protocol additional to the Geneva Con-

-

War on Land, particularly Convention IV (articles 27 and 56 of the 

annex to Conventions II and IV of 1899 and 1907) and Convention 
-

1954 for the Protection of Cultural Property in the Event of Armed 

398 In Burgess v. M/V Tamano

1973, US District Court, Maine, , vol. 370 (1973), 
p. 247).

property in trust, and usually public authorities and more 

to pursue claims.399

(13) to  deal with claims that 

b
They may all be treated as parts of one whole concept. 

400

-

the purposes of the present draft principles. It helps to put 
into perspective the scope of the remedial action required 

401

(14) b -

exclusively to natural resources, such as air, soil, water, 

could embrace environmental values also. The Commis-

of the landscape.402 This includes the enjoyment of nature 

399 Under the United States Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (CERCLA), United 
States Code Annotated, title 42, chapter 103, sections 9601 et seq
Clean Water Act of 1977, 
Oil Pollution Act of 1990 (see footnote 390 above), sections 2701 et 
seq

400 See, for example, the Convention on Civil Liability for Dam-

para. (7) ( -
trial Accidents (art. 1 (

-
ities (CRAMRA) (art. 8 (2) (a), (b) and (

-
posal (art. 2 (2) (

of Industrial Accidents on Transboundary Waters (art. 2 ( ) (iv)–(v)).
401 See the Communication from the Commission to the Council 

and Parliament and the Economic and Social Committee: Green Paper 

1993, p. 10. See also article 2 of Directive 2004/35/CE of the European 

above).
402

to biodiversity, see M. Bowman, “Biodiversity, intrinsic value and the 

A. Boyle, (footnote 393 above), pp. 41–61. Article 2 of the 
 

delineated areas which constitute the habitat of threatened spe-



 

because of its natural beauty and its recreational attrib-
utes and opportunities associated with it. This broader 

of the present draft principles.403

holistic approach is, in the words of the ICJ in the 
case:

prevention are required on account of the often irreversible character of 

404

-

-

(17) Thus, while the reference in b  to 

embraces the familiar concept of environment within a 
protected ecosystem,405 the reference to “the characteristic 

of a broader concept of environment.406

403 -

, 
2003, pp. 876–878.

404 
, p. 7, at p. 77, para. 140. The Court in this connec-

the concept of sustainable development.
405 -

-

Antarctic Mineral Resource Activities (CRAMRA):
-

harm to atmospheric, marine or terrestrial life, beyond that which is 

pursuant to this Convention.
-

tection to the Antarctic Treaty.
406

non-exhaustive list of components of the environment which includes: 
“natural resources both abiotic and biotic, such as air, water, soil, fauna 

Effects of Industrial Accidents refers to the adverse consequences of 

-

and Use of Transboundary Watercourses and International Lakes says 
that “effects on the environment include effects on human health and 

 

also article 2 of Directive 2004/35/CE of the European Parliament and 

(18) 
to the environment would take. This would include “loss 

loss. This entails diminution of quality, value or excel-

from an economic interest in any use of the environment, 
incurred as a result of impairment of the environment may 

(19) It may be noted that the reference to “costs of rea-
, 

subpara
 are modern concepts. These elements of dam-

noted by one commentator, “there is a clear shift towards a 
per se, rather 

407 
 makes it clear that reasonable costs 

of measures of reinstatement are reimbursable as part of 
claims of compensation in respect of transboundary dam-

importance of such measures, but has left it to domestic 
law to indicate who may be entitled to take such measures. 
Such measures have been described as any reasonable 

destroyed components of the environment or, where this is 
not possible, to introduce, where appropriate, the equiva-
lent of these components into the environment.408

-
cate that the costs of such measures should not be exces-

the measure. In the  case, the First Circuit 
of the United States Court of Appeals stated:

407 -
 

(footnote 393 above) pp. 149–189, at p. 167.
408 k) (iv) of the Vienna 

2 (2) of the Protocol to amend the Convention: “the costs of measures 
of reinstatement of impaired environment, unless such impairment is 

-
f) (v): “loss 

the Protocol to amend the Convention on Third Party Liability in the 

Protocol of 28 January 1964 and by the Protocol of 16 November 1982 
(article I.B.vii)): “the costs of measures of reinstatement of impaired 

-
ures are actually taken or to be taken, and insofar as not included in 

-

to costs of reasonable measures of reinstatement actually undertaken 
) (iv) and ( ) of the Basel 

articles 2, 7 (

(2) ( ) (iv) and (g) of the Protocol on Civil Liability and Compensation 
-

dents on Transboundary Waters.



-

factors as technical feasibility, harmful side effects, compatibility with 

the extent to which efforts beyond a certain point would become either 
redundant or disproportionately expensive.409

(21)  includes costs of reasonable 
response measures as admissible claims of compensation 

-

measures, but has left it to domestic law to indicate who 
may be entitled to take such measures.410 Such measures 
include any reasonable measures taken by any person 

-
ronmental clean-up. The measures of response must be 
reasonable.

(22) c

another State. This concept is based on the well-accepted 
notions of territory, jurisdiction and control of a State. In 

other places outside the territory but under the jurisdiction 
or control of a State other than the State in the territory 
or otherwise under the jurisdiction or control of which 

-
ter whether or not the States concerned share a common 

conducted under the jurisdiction or control of a State on 

territory of another State or in places under its jurisdiction 
or control.

409 , et al. v. , et al., 
628 F.2d, p. 652, United States Court of Appeals, First Circuit, 1980. 

P. Kröner (ed.), , 
London, Graham and Trotman, 1993, p. 72.

410 k) (vi) of the Vienna 

2 (2) of the Protocol to amend the Convention: “the costs of preven-

article 1 (f) (vi): “the costs of preventive measures, and further loss 

29 July 1960, as amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982, article I.B.vii): “the 

emitted by any source of radiation inside a nuclear installation, or emit-
-

See also article 2 (2) (c) (v) and (d) of the Basel Protocol on Liability 
-

) and (9) 

) (v) and (h) of 

by the Transboundary Effects of Industrial Accidents on Transboundary 
Waters.

control an activity covered by these draft principles is 
conducted, from a State which has suffered the injurious 
impact. Different terms could be used for the purpose of 

draft articles on prevention,411

State in the territory or otherwise under the jurisdiction 
or control of which the activities referred to in article 1 

State on whose territory or in other places under whose 

transboundary harm, and there may be more than one 

in places under the jurisdiction or control of which trans-

not been employed in the present draft principles, but 
have been used at different places in the commentary as 
appropriate.

scope of the present draft principles, there may be victims 

of injury. In the disbursement of compensation, particu-
larly in terms of the funds expected to be made available 

-

such a system.

(25) d

commentary to draft principle 1 above has explained the 

(26) e
-

mand or in control of the activity.

international law. However, the term is employed in 
domestic law412 and in treaty practice. In case of the lat-

operator.413 -

411  See footnote 322 above.
412 For domestic law, see, for example, the 1990 Oil Pollution Act 

liable: (a) a responsible party such as the owner or operator of a ves-

-
tors, whose conduct is the sole cause of injury). See also the United 
States Comprehensive Environmental Response, Compensation and 
Liability Act (footnote 399 above).

413 See, for example, the Convention on third party liability in the 

as amended by the Additional Protocol of 28 January 1964 and by the 



 

-

International Convention on Civil Liability for Pollution 

414 However 

to use or control some instrumentality, thus it may include 

415

416 This 
could include the person to whom decisive power over 

-

such an activity.417 It may also include a parent company 
or other related entity, whether corporate or not, if that 
entity has actual control of the operation.418 An operator 

-
mon article 1 (vi)). See also the Vienna Convention on civil liability for 

and the Convention on the Liability of Operators of Nuclear Ships   
(operator of nuclear ships) (art. II). See also the Convention on Civil 

-

the time of the incident controls the use of the vehicle on board which 

from Exploration for and Exploitation of Seabed Mineral Resources 

 
-

above), which attaches liability on the operator

controls the occupational activity.
414 See 

, Inter-Governmental Maritime Con-

Abecassis and R. L. Jarashow, Oil Pollution from Ships: International, 
, 2nd ed., London, 

ship owner are the Protocol to amend the International Convention on 

 
and the International Convention on Liability and Compensation for 

Substances by Sea (HNS Convention) (art. 7, para. 1).
415

parties on the surface (art. 12).
416

417 See EU Directive 2004/35/CE of the European Parliament and 

 

418 -
tic Mineral Resource Activities (CRAMRA), the primary liability lies 

State could be an operator for purposes of the present 

to establish a connection between the operator and the 
transboundary harm.

Commentary

(1) The main objective of the present draft principles is 
to provide compensation in a manner that is predictable, 
equitable, expeditious and cost-effective. The present draft 

(a) the provision of incentives to the operator and other 
relevant persons or entities to prevent transboundary dam-

b) the promotion of co- 

) the preser-
vation and promotion of the viability of economic activi-
ties that are important to the welfare of States and peoples.

-

compensation has been an essential element from the 
inception of the topic by the Commission. In his sche-
matic outline, Robert Q. Quentin-Baxter also focused on 
the need to protect victims, which required “measures 
of prevention that as far as possible avoid a risk of loss 
or injury and, in so far as that is not possible, measures 

419 The former con-
sideration is already addressed by the draft articles on 
prevention.420

considered necessary but for purposes of the present 
-

with the operator

Area adopted by the International Seabed Authority on 13 July 2000, 
the -

Annex 4, Clause 16).
419 , vol. II (Part One), document A/CN.4/360, 

p. 63 (schematic outline, section 5, paras. 2–3).
420  See footnote 322 above.



421 A 

In the  before the Mar-
shall Islands Nuclear Claims Tribunal established under 
the 1987 Marshall Islands Nuclear Claims Tribunal Act, 
the Tribunal considered questions of compensation in 
respect of the people of Enewetak for past and future loss 

by the people of Enewetak as a result of their relocation 
attendant to their loss of use occasioned by the nuclear 
tests conducted on the atoll.422 In the  liti-

-
ter off Brittany, French administrative departments of 

-

businesses and associations sued the owner of the Amoco 

claims involved lost business. The French Government 

clean-up costs.423

-
-

2004/35/CE of the European Parliament and of the Coun-
-

424 The Con-
vention on Access to Information, Public Participation in 

public environmental interests. Victims may also be those 

-
-

persons to lay claims for restoration and clean-up in case

421 -
nal law, see for example the Declaration of Basic Principles of Jus-
tice for Victims of Crime and Abuse of Power, General Assembly reso-
lution 40/34 of 29 November 1985. See also the Rome Statute of the 
International Criminal Court (art. 79).

422 See ILM, vol. 39, No. 5 (September 2000), pp. 1214 et seq. In 
December 1947, the people were removed from Enewetak atoll to Uje-

acres. On return on 1 October 1980, 43 tests of atomic devices had been 
conducted, at which time 815.33 acres were returned for use, another 
949.8 acres were not available for use, and an additional 154.36 acres 

, p. 1214).
423 See 

. See M. C. Maffei, “The compensa-

, 
London, Graham and Trotman, 1991, p. 381. See also In the Matter of: 

, 

1991.
424 See article

article 12 
of the Directive 2004/35/CE of the European Parliament and of the 

425 For example, under the 

the United States Government, a state, an Indian tribe 
-

prehensive Environmental Response, Compensation and 
Liability Act (CERCLA 1980), as amended in 1986 by 

-

tribes. In some other jurisdictions, public authorities have 

societies to claim restoration costs. In France, some envi-

certain environmental statutes.

(5) The notion of liability and compensation for victims 
-

tion, wherein a common conviction is expressed that:

States shall cooperate to develop further the international law 

or control of such States to areas beyond their jurisdiction.426

(6) This is further addressed more broadly in prin- 
ciple 13 of the Rio Declaration:

-

States shall also cooperate in an expeditious and more determined man-
-

within their jurisdiction or control to areas beyond their jurisdiction.427

(7) The need for prompt and adequate compensation 
should also be perceived from the perspective of achiev-

428 It is a prin-

of pollution control, clean-up and protection measures 
within the costs of the operation of the activity itself. It 

the costs of international trade and investment by subsi-

and the European Union endorses this. However, in 
implementation, the principle thus endorsed exhibits its 

principle is referred to in a number of international instru-

the Rio Declaration:

-

into account the approach that the polluter should, in principle, bear 

425  
(footnote 373 above), pp. 50–51.

426 See footnote 363 above.
427 See footnote 353 above.
428 See H. Smets, “Le principe pollueur-payeur, un principe 

N. de Sadeleer, 
, Bruxelles, Bruylant, 1999, p. 157 et seq.



 

429

(8) In treaty practice, the principle has provided a basis 

-

-

Effects of Industrial Accidents on Transboundary Waters 

Protection and Use of Transboundary Watercourses and 
International Lakes and the Convention on the Trans-
boundary Effects of Industrial Accidents.430

Supreme Court in v. 
,431

India to establish an authority to deal with the situation 

leather tannery industry in the state of Tamil Nadu. In 
that case, it was estimated that nearly 35,000 hectares 

-

tanneries to pay compensation and made the Collector/
-

sible to collect the compensation to be assessed and 
levied by the authority to be established as directed by 
the Court.432

429

United Nations notes:
-

-

in law and practice.

Supplement No. 2 (A/S-19/33), para. 14.
430 -

vention on oil pollution preparedness, response and cooperation, 

Convention on the Protection and Use of Transboundary Watercourses 

2004/35/CE of the European Parliament and of the Council on environ-
-

431 See , vol. 83, p. 2715.
432 v. 

 case (footnote 431 above), see D. Kaniaru, 

, Colombo, South Asia 

(10) However, in the arbitration between France and the 

-
rides, of 3 December 1976, and the Additional Protocol 

pollution by chlorides of 25 September 1991 (France/
Netherlands), the Arbitral Tribunal took a different view 

expressly referred to therein. The Tribunal concluded, in 
its award dated 12 March 2004, that, despite its impor- 

-
sider it pertinent to its interpretation of the Convention.433

(11) In addition, it has been noted that it “is doubtful 

international law, except perhaps in relation to states in 
434

(12) The principle also has its limitations. It has thus 
been noted:

The extent to which civil liability makes the polluter pay for environ-

-
ther reasonably foreseeable nor reasonably avoidable will not be com-
pensated and the victim or the taxpayer, not the polluter, will bear the 

-

-

435

(13) It has also been asserted that the principle cannot 

of India in the subsequent case of 
v. )  further elaborated on 

-

Stockholm Declaration (see footnote 363 above)), the burden of proof 

actions (in this respect the Supreme Court relied on Special Rappor-
teur Pemmaraju Sreenivasa Rao’s preliminary report on prevention 

, vol. 86, p. 812. 
See also v. Prof. M.V. 

 for a reiteration of these principles, www 
nic.in.

433 The Tribunal stated, in the pertinent part: “The Tribunal notes 
-

in several international instruments, bilateral as well as multilateral, 

its importance in treaty law, the Tribunal does not view this principle 

, United Nations, UNRIAA, 

434 See Sands, (footnote 403 above), p. 280, for an illustra-

of OECD and EU.
435 P. W. Birnie and A. E. Boyle, International Law…,  (foot-

note 358 above), pp. 93–94.



436

the nature of the risk and the economic feasibility of full 

437

the environment per se
and adequate compensation. As noted in the commentary 
to draft principle 2 above, such compensation may not 
only include monetary compensation to the claimant but 
certainly allow reimbursement of reasonable measures of 
restoration and response.

per se 

438 This situation 
439

436 , pp. 94–95. See also the survey prepared by the Secretariat of 
-

437 P. W. Birnie and A. E. Boyle, International Law (foot-

-

East European nuclear installations, “Western European Governments, 

438  v. Ministry 
, vol. 3, p. 385, and 

v.
, vol. 3, p. 711.

439 -
Patmos and the 

A. Bianchi, “Harm to the environment in Italian practice: the inter-

(footnote 373 above), p. 103, at 113–129. See also Maffei,  
-
-

(eds.),  (footnote 393 above), p. 191, at 201–204. See also Sands, 
 (footnote 403 above), at pp. 918–922. See also the 1979 Antonio 

 incident and the 1987  incident, IOPC Fund, 

 
Pollution from 
, London, Klu-

wer, 1996, pp. 361–366: the IOPC Fund resolution No. 3 of 17 October 
1980 did not allow the court to assess compensation to be paid by the 

the case (see footnote 423 above), the Northern District 
Court of Illinois ordered Amoco Oil Corporation to pay $85.2 million in 

true that the commune was unable for a time to provide clean beaches 

concluded that the “loss of enjoyment claim by the communes is not a 
 (footnote 423 

consequential harm to the commune by virtue of tourists and visitors 

-

compensation or reimbursement for costs incurred by 
way of reasonable preventive, restoration or reinstatement 
measures. This is further limited in the case of some con-
ventions to measures 

440

(16) The aim is not to restore or return the environment to 

functions. In the process it is not expected to incur expen-
ditures disproportionate to the results desired and such 
expenditures should be cost-effective. Subject to these 
considerations, if restoration or reinstatement of the envi-
ronment is not possible, it is reasonable to introduce the 
equivalent of those components into the environment.441

to undertake measures of restoration or response measures 
may recover the costs later for such operations from the 
operator. For example, such is the case under the Compre-
hensive Environmental Response, Compensation and Lia-
bility Act (CERCLA or Superfund). The Statute establishes 

costs recovered from liable parties, to pay for clean-ups 
if necessary. The United States Environmental Protection 

-
-

dial actions, and either order liable parties to perform the 
clean-up or do the work itself and recover its costs.442

res nullius and 

, at pp. 393–394. See also in the Matter of the People of 
(footnote 422 above), before the Marshall Islands Nuclear 

Claims Tribunal. The Tribunal had an opportunity to consider whether 
restoration was an appropriate remedy for loss incurred by the peo-

United States. It awarded clean-up and rehabilitation costs as follows: 

-

440

and (18)–(21).
441 -

not prohibited by international law of the Special Rapporteur Julio Bar-

(2002), p. 9 et seq., at pp. 225–233.
442 -

above), pp. 177–206, at pp. 183–184.
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d.

Commentary

-
ance with the requirement of “prompt and adequate com-

-
tions that may be placed on such liability should not erode 

fourth, various forms of securities, insurance and industry 

principle 4 express these four elements.

(2) 
-

ures to ensure that prompt and adequate compensation 

-
tory or otherwise under its jurisdiction. The latter part of 

a) of article 6 of the draft arti-

activities, adopted by the Commission in 2001.443 It is, of 
course, assumed that similar compensation would also be 

incident.

(3) Paragraph 2 addresses the second and third require-

require proof of fault and any conditions or limitations to 
such liability should be consistent with draft principle 3, 

-

imposed on the operator or, where appropriate, other per-
son or entity. The second sentence requires that such lia-
bility should not require proof of fault. The third sentence 

443  

conventions to subject liability to certain conditions or 
limitations. However, to ensure that such conditions and 
exceptions do not fundamentally alter the nature of the 
requirement to provide for prompt and adequate com-

conditions or exceptions should be consistent with the 
requirement of prompt and adequate compensation in 
draft principle 3.

(4) Paragraph 3 provides that the measures provided by 

operator or, where appropriate, another person or entity, 
-

of compensation.

(5) Paragraph 4

point that the action a State is required to take would 
involve a collection of various measures.

(6)  provides that in the event the measures 

-

prompt and adequate compensation, the last three para-

to continuously review its domestic law to ensure that 

and adequate compensation, but it provides that the State 

resources are available.

(7) The emphasis in  is on all “neces-
-

without prejudice to any  payments to be made 

 
the victims.

(8) In addition, for the purpose of the present draft prin-

upon it under draft articles on prevention, particularly 
draft article 3.444 In the context of the present draft prin-

not contemplated. This is, however, without prejudice to 
claims that may be made under the law of State respon-
sibility and other principles of international law.

(9) In this connection,  focuses on the 
requirement that the State should ensure payment of ad-
equate and prompt compensation. The State itself is not 

444  , p. 153.



and consensus in the international community: as part 

within its jurisdiction and control, it is widely expected 
that States make sure that adequate mechanisms are also 
available to respond to claims for compensation in case of 

(10) As noted in the commentary to draft principle 3, 

example, in principle 22 of the Stockholm Declaration 
and principle 13 of the Rio Declaration.445 While these 

of the international community.446

principle could also be traced back to the Trail Smelter 
arbitration.447

behalf of the private company, the basic principle estab-
lished in that case entailed a duty of a State to ensure pay-
ment of prompt and adequate compensation for any trans-

(12) Paragraph 2
-

sition of liability on the operator or, where appropriate, 
other person or entity. The commentary to draft principle 1 

-
448 to the operator of the instal-

lation. There are, however, other possibilities. In the case 
of ships, it is channelled to the owner, not the operator. 
This means that charterers—who may be the actual opera-
tors—are not liable under, for example, the Protocol to 
amend the International Convention on Civil Liability for 

-

445 See above footnotes 363 and 353, respectively. See also the 

of UNEP at its sixth special session, 
(A/55/25), Annex I, 

-
ment and Periodic Review of Environmental Law for the First Decade 

Implementation of the World Summit on Sustainable Development, A/
CONF.199/20, resolution 2 of 4 September 2002, Annex.

446

but the evidence of consensus support provided by the Rio Declara-
 

(P. W. Birnie and A. E. Boyle, International Law…,  (foot-
note 358 above), p. 105).

447  See footnote 204 above.
448

-

of International Law, vol. 16 (see footnote 369 above), p. 196). On this 
-

, vol. 14 (1965), p. 1189, at pp. 1215–1218.

importers and disposers are all potentially liable at dif-

the party with the most effective control of the risk at the 
time of the accident or the most effective ability to pro-
vide compensation is made primarily liable.

-
mentary to draft principle 3 above, its own limitations 

-
tional law.

(14) Paragraph 2 also provides that liability should not 

activities, the subject of the present principles, involve 
complex operations and carry with them certain inher-

should not be required and that the person should be held 
liable even if all the necessary care expected of a prudent 

-
449 In any case, the 

present proposition may be considered as a measure of 
-

bility has been adopted as the basis of liability in several 
-

ments, it is provided for in article 4 of the Protocol on 

by the Transboundary Effects of Industrial Accidents on 
Transboundary Waters, article 4 of the Basel Protocol on 

their Disposal and article 8 of the Convention on Civil 

to the Environment.

(15) There are several reasons for the adoption of strict 
liability. It relieves claimants of the burden of proof for 

-
nical industrial processes and installations. It would be 
unjust and inappropriate to make the claimant shoulder 

as a secret.

activity provide a motivation for industry in undertak-

the risk involved. This is an assumption, which may not 
always hold up. As these activities have been accepted 

449

relevant to the topic of international liability for injurious consequences 
-

activities) (footnote 352 above), chapter I.



 

only because of their social utility and indispensabil-

(17) Equally common in cases of strict liability is the 
concept of limited liability. Limited liability has several 

activity. Strict but limited liability is also aimed at secur-

liability has to be strict, that is, if liability has to be estab-
lished without a strict burden of proof for the claimants, 

quo
450

incentive to the operator to take stricter measures of pre-
vention. If the limits are set too low, it could even become 
a licence to pollute or cause injury to others and exter-

innocent victims for reparation in case of injury. For this 

of the risk of the activity and the reasonable possibility 

involved.

the perspective of the victim is that the person concerned 

whom to sue.

(20) In cases where harm is caused by more than one 
activity and could not reasonably be traced to any one of 

certainty, jurisdictions have tended to make provision for 
joint and several liability.451

instruments also provide for that kind of liability.452

450

Law, vol. 12 (2001), pp. 3–41, at pp. 35–37.
451

2001, pp. 298–306.
452 For examples of treaty practice, see for example article IV of 

the Protocol to amend the International Convention on Civil Liability 

-

article 5 of the International Convention on Civil Liability for Bunker 

-

 
cle 2 of the Protocol to amend the Vienna Convention on civil liability 

example, under the Protocol to amend the International 

the ship owner’s maximum limit of liability is 59.7 mil-

amounts received from the owner), or in the case dam-
-

453 Similarly, the Protocol to amend 
the Vienna Convention on civil liability for nuclear dam-

liability.454

(22) Article 9 of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters 
and article 12 of the Basel Protocol on Liability and Com-

-
vide for strict but limited liability. In contrast, article 6 (1) 
and article 7 (1) of the Convention on Civil Liability for 

-
ronment provide for strict liability without any provision 

not affect any interest or costs awarded by the competent 
court. Moreover, limits of liability are subject to review 

case of fault. The operator is made liable for the dam-
-

provisions to this extent are available in article 5 of the 

 
29 July 1960, as amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982.

453 See article V (1) of the International Convention on Civil Lia-
-

cle 4 of the International Convention on the establishment of an inter-

of the Protocol of 1992 to amend the International Convention on the 
establishment of an international fund for compensation for oil pollu-

 off the French coast 
in December 1999, the maximum limit was raised to 89.77 million 

amendments to the Protocol of 1992 to amend the International Con-
vention on the establishment of an international fund for compensation 

Fund receive more than 600 million tons of oil per annum, the maxi-

 (footnote 403 
above), pp. 915–917.

454 The installation State is required to assure that the operator is 

-
lation State itself. The Convention on Supplementary Compensation 

 
$1 billion (see articles III and IV).



Wastes and their Disposal and article 5 of the Protocol 

by the Transboundary Effects of Industrial Accidents on 
Transboundary Waters. In the case of operations involv-

-

example, the burden of proof could be reversed, requir-

-

(24) Strict liability may alleviate the burden victims 

-

source of the activity. The principle of causation is linked 
to questions of foreseeability and proximity or direct loss. 
In those cases where fault liability is preferred, it may be 

compensation for injury if the plaintiff establishes that (a) 
the defendant owed a duty to the plaintiff to conform to 

b) the defendant breached 
) the defendant’s breach of duty proximately 

) the plaintiff suf-

(25) Courts in different countries have applied the prin-
ciple and notions of proximate cause, adequate causation, 

-
ferent countries have applied them with different results. 
It may be mentioned that the test of proximity seems to 

-
opments have moved from strict  sine qua non 

-

455 
All these matters, however, must be addressed by each 

(26) Even if a causal link is established, there may be 
-

permanent disability, loss of amenities or of consortium, 
and the evaluation of the injury. Similarly, property dam-

-
pensated on the basis of the value of the repair or replace-

objects of historical or cultural value, except on the basis 
of arbitrary evaluation made on a case-by-case basis. Fur-
ther, the looser and less concrete the link with the prop-

455

 (footnote 373 above), at p. 40.

a direct personal loss or injury to a proprietary interest, 
456 However, pure economic 

losses, such as the losses suffered by a hotel, are payable 
in Finland and in Sweden, for example, but not in some 
other jurisdictions.457

(27) Paragraph 2 also addresses the question of con-

a limited set of fairly uniform exceptions to the liability 
of the operator. A typical illustration of the exceptions to 
liability can be found in articles 8 and 9 of the Conven-

-

-
ous Wastes and their Disposal or article 4 of the Protocol 

by the Transboundary Effects of Industrial Accidents on 
Transboundary Waters.458 Liability is excepted if, despite 

result of (a
b) the result of a natural phenomenon 

456 , p. 32.
457

, vol. 4 (1999), pp. 397–428. See also 
v. , United 

, vol. 1, p. 569.
458 -

the 1992 Protocol, 
 are 

-

the International Convention on Civil Liability for Oil Pollution Dam-
-

-

Article 3 of the International Convention on Civil Liability for Oil Pol-

operator of an installation. See also article 3 of the Convention on Civil 

Exemptions are also referred to in article 6 of the Protocol to amend 

Convention, no liability shall attach to an operator if he proves that the 

or insurrection. See also article IV (3) of the Vienna Convention on 

29 July 1960, as amended by the Additional Protocol of 28 January 

annex to the Convention on Supplementary Compensation for Nuclear 

above). The Directive also does not apply to activities whose main pur-
pose is to serve national defence or international security. In accordance 
with article 4 (6), it also does not apply to activities whose sole purpose 
is to protect from natural disasters. For examples of domestic law, see 

of acts not prohibited by international law (international liability in case 

(footnote 352 above), chapter III.



 

of exceptional, inevitable, unforeseeable and irresistible 
) wholly the result of compliance with a 

compulsory measure of a public authority in the State of 

conduct of a third party.

-

(29) If liability of the operator is excepted for any one 
of the above reasons, it does not however mean that the 
victim would be left alone to bear the loss. It is customary 
for States to make  payments, in addition to pro-

-
pensation would also be available from supplementary 

there is also the possibility to lay the claims of compensa-

(30) Paragraph 3 -
-

erator (or, where appropriate, another person or entity) 
-

expected of a prudent person under the circumstances 
but also to be able to meet claims of compensation, in 
the event of an accident or incident. For this purpose, the 

(31) The State concerned may establish minimum lim-

operator to extend their cover. Under most of the liability 

459 This may be 

-

459 For treaty practice, see for example article III of the Convention 

article VII of the Vienna Convention on civil liability for nuclear dam-

as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982. See also article V of the International 

-

the International Convention on Civil Liability for Bunker Oil Pollution 
-
-

460 An effective insurance system may 
also require wide participation by potentially interested 
States.461

(32) The importance of such mechanisms cannot be 
-

462

available for clean-up costs.

are developed in the United States can be quickly trans-
ferred to other markets, as the insurance industry is a 

463 
for example, provides that member States should take 

-
ments and markets by the appropriate security economic 

under the Directive.

(34) One of the consequences of the availability of insur-
-

tion may be allowed as one option under domestic law, 

a person is also entitled to invoke the defences that the 
operator would otherwise be entitled to invoke under the 
law. Article 11 (3) of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters 
and article 14 (4) of the Basel Protocol on Liability and 

provide for such possibilities. However, both Protocols 
allow States to make a declaration if they wish not to 
allow for such direct action.

(35)  refer to the other equally 
important measures that the State should focus upon. This 

level. This, of course, does not preclude the assumption 
-

ment in the case of a State with a federal system. All avail-

460 See, for example, the statement by China, in
, 

ing (A/C.6/58/SR.19), para. 43.
461 See, for example, the statement by Italy, , 

(A/C.6/58/SR.17), para. 28.
462 See Proposal for a directive of the European Parliament and of 

463  See footnote 366 above.



in case the funds at the disposal of the operator are not 
adequate to provide compensation to victims. Most lia-

and particularly to meet the costs of response and restora-

to restore value to affected natural resources and public 
amenities.

-

words, the State could take a share in the allocation of 
-

mon pool of funds created by contributions either from 

stated which pool of funds—the one created by operators 
-

ority basis, provide relief after the liability limits of the 
operator have been exhausted.

Commentary

(1) The importance of response action once an accident 

cannot be overstated. In fact, such measures are neces-

be taken immediately. This is done in most cases without 

-

whom—whether by the State itself, the operator or some 
other appropriate person or entity. While no operational 
sequence as such is contemplated in the phrase “States, 
if necessary with the assistance of the operator, or where 

-
sonable to assume that in most cases of transboundary 

to ensure that activities within their jurisdiction and con-

present in such cases. On the other hand, the possibility of 

(2) It is also common for the authorities of the State 
to respond immediately and evacuate affected people to 

-
cal and other relief. It is for this reason that the principle 

-

draft articles 16 and 17 of the draft articles on prevention, 
-

464

(4) The present draft principle however should be dis-

with the need to take the necessary response action after 

possible before it acquires the character of transbounda-

expected in its own interest and even as a matter of duty 
465 

to consult the States likely to be affected to determine the 
-

466 Various levels of interaction may 
be contemplated in the second sentence of the present 

-

-

(5) Conversely, States likely to be affected are expected 

464 See the text of and commentaries to articles 16 and 17 of the 
draft articles on prevention in , vol. II (Part Two) and 

of known environmental harm, see P. W. Birnie and A. E. Boyle, Inter
national Law , . (footnote 358 above), p. 137. The authors also 

Corfu Channel case as authority 

465 See Corfu Channel (footnote 179 above), p. 22. For reference to 

the traditional sources of international law enumerated in article 38 of 
the Statute of the International Court of Justice, see B. Simma, “From 

et seq., 
at pp. 291–292.

466 On the duty of States to notify and consult with each other with a 

-

Sands,  (footnote 403 above), pp. 841–847.



 

measures applies also to States that have been, or may 

should take such response measures as are within their 
power in areas under their jurisdiction to help prevent or 

action is essential, not only in the public interest, but also 
to enable the appropriate authorities and courts to treat 
the subsequent claims for compensation and reimburse-
ment of costs incurred for response measures taken as 
reasonable.467

should not, however, put the role of the operator in any 
secondary or residuary role. The operator has an equal re-

into operation any such measures as soon as an incident 

Particularly, the operator is in the best position to indicate 
the details of the accident, its nature, the time of its occur-
rence and its exact location and the possible measures 

468 In case the operator is 
unable to take the necessary response action, the State of 

action.469 In this process it can seek necessary and avail-
able help from other States or competent international 

467

admissible for recovery, see P. Wetterstein, “A proprietary or posses-
 (footnote 373 above), pp. 47–50.

468 States are required to notify such details in case of nuclear 

-
 (footnote 403 above), 

pp. 845–846.
469 Under articles 5 and 6 of the Directive 2004/35/CE of the Euro-

pean Parliament and of the Council of 21 April 2004 on environmental 

under article 13, may require the operator to take necessary preven-
tive or restoration measures or take such measures themselves, if the 
operator does not take them or cannot be found.

Commentary

(1) Draft principle 6 indicates measures necessary to 

draft principle 4.  sets forth the requirement 
-
-
-

(2) Paragraph 2
the nature of the procedures involved. It refers to “inter-

-

on the quantum of compensation payable.470 These may 

lump sum payments. The international component does 

make a contribution to the State affected to disburse 
-

parties and the person responsible for the activity caus-

settlement.471 -
-

470

Japan), due to nuclear tests conducted by the United States of America 
in 1954 near the Marshall Islands, the latter paid to Japan $2 million, 
see Whiteman, -

The Yale 
Law Journal, vol. 64, No. 5 (April 1955), pp. 629–647, at pp. 638–639. 
The Union of Soviet Socialist Republics paid Can$3 million by way of 

-
ary 1978, Sands, (footnote 403 above), p. 887. See also ILM, 

-
fered due to the Chernobyl nuclear accident, they did not attempt to 
make formal claims for compensation, even while they reserved their 

, pp. 886–889. Mention may also be made of the 

by international law created by the Commission. These draft articles 
-

of compensation and other relief. Article 22 referred to several fac-

quantum of compensation (see , vol. II (Part Two), 
Annex I, at pp. 131–132.

471 In connection with the Bhopal Gas Leak disaster, the Govern-
ment of India attempted to consolidate the claims of the victims. It 

before the Supreme Court of India. The Bhopal Gas Leak disaster (Pro-

claims. The Supreme Court of India in the 
v. -
pensation to be paid in lump sum. It provided for the Union Carbide to 
pay a lump sum of $470 million to the Union of India in full settlement 

-
, vol. 77, pp. 273 et seq.). 
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sion on the admissibility of claim and the actual extent 
of payable compensation. National claims commissions 
or joint claims commissions established for this purpose 

compensation.472

(3) The United Nations Compensation Commission473 
may offer itself as a useful model for some of the pro-

-

-
tic remedies. This is of a nature to enable settlement of 
claims within a short time frame.

(4) The Commission is aware of the heavy costs and 

plane. It is also aware that some international claims take 

-

which may act as a disincentive.

(5) Paragraph 3 focuses on domestic procedures. The 

-
cised if there is an appropriate system in place for the 

therefore deals with the need to confer the necessary 
competence upon both the administrative and the judi-
cial mechanisms. Such mechanisms should be able to 

-

-

of procedural non-discriminatory standards for determi-

secondly, it deals with equal access to information. The 

that in certain circumstances access to information or 
disclosure of information may be denied. It is, however, 
important that even in such circumstances information is 

-

costs.

472 For the April 2002 award of $324,949,311 to people of Enewatak 

carried out by the United States between 1946 and 1958, see In the 
 (footnote 422 above).

473 Established pursuant to Security Council resolution 687 (1991) 
of 3 April 1991. See also Security Council resolutions 674 (1990) of 
29 October 1990 and 692 (1991) of 20 May 1991, and the Report of 

resolution 687 (1991) (S/22559). On the procedure adopted by the 
-
-

 (footnote 393 above), 
pp. 111–132.

(6) The access to national procedures to be made avail-

similar to those that a State provides under national law 
to its own nationals. It may be recalled that article 16 
of the draft articles on prevention provides for a similar 

474 A similar 

injury actually suffered, despite all best efforts to prevent 

Watercourses.

-
crimination and equal access to national remedies. For all 

courts and national authorities across national boundaries, 

meet a minimum standard of effectiveness in the availabil-
ity of remedies for transboundary claimants. This principle 

475 
and in principle 23 of the World Charter for Nature.476 It 

477

judicial recourse and remedies to victims,478 particularly 
if they are poor and not assisted by expert counsel in the 

-

and remedies.

-
tence and the execution of decisions in civil and commer-
cial matters, remedies may be made available in the courts 
of a party only where: (a b) 

) the 
operator has his or her principal place of business. Arti-

article 17 of the Basel Protocol on Liability and Com-

article 13 of the Protocol on Civil Liability and Compen-

of Industrial Accidents on Transboundary Waters provide 
for a similar choice of forums.

474  
475  See footnote 353 above.
476  Resolution 37/7 of the General Assembly, of 28 October 1982, 

Annex.
477 See K. W. Cuperus and A. E. Boyle, “Articles on private law 

International Law Association, 
, London, 1996, pp. 403 et seq., at p. 407.

478 , at p. 406.



 

Commentary

(1) Draft principle 7 corresponds to the set of provi-
sions contained in draft principle 4, except that they are 
intended to operate at the international level.  

compensation. 

(2) Paragraph 2

State funds in order to make sure that victims of trans-

and adequate remedy. Paragraph 2
-

cally to comply with response measures and compensa-
tion, a more secure and consistent pattern of practice in 

This principle points to the need for States to enter into 

that are best left to the discretion of individual States 
or their national laws or practice to select or choose, 

-
-

which they are dependent.

(3) It may also be recalled that from the very inception 
of the topic, the Commission proceeded on the assump-
tion that its primary aim was “to promote the construction 

conduct of any particular activity which is perceived to 

479

-
480

-

This topic thus viewed was to address primary respon-

481 Such effort was further understood 
to include a duty to develop not only principles of pre-
vention as part of a duty of due and reasonable care but 

-
table principles. This is the philosophy that permeated 

482 with “boundless 
483

Commentary

(1) Draft principle 8 restates what is implied in the 
other draft principles, namely that each State should 

479 Preliminary report on international liability for injurious con-

Mr. Robert Q. Quentin-Baxter, Special Rapporteur, , 
vol. II (Part One), document A/CN.4/334 and Add.1 and 2, p. 250, 
para. 9.

480 , para. 12.
481 , p. 258, para. 38.
482

or, in so far as there are no such expressions, (b) can be implied from 

of acts not prohibited by international law, by Mr. Robert Q. Quentin-
Baxter, Special Rapporteur, , vol. II (Part One), docu-
ment A/CN.4/360, p. 63, schematic outline, Section 4, para. 4). On the 

-
-

, vol. II (Part One), document A/CN.4/402, p. 150, 
para. 22).

483 Preliminary report on international liability for injurious con-
 (see 

footnote 479 above), p. 261, para. 48.



for the implementation of these draft principles. It intends 

Paragraph 2
-

sions should be applied without any discrimination on 
-

nationality, domicile or residence are retained to illustrate 
some relevant examples, which are common and relevant 
as the basis of such discrimination, in the context of set-

(2) Paragraph 3
States should cooperate with each other to implement the 

under international law. This provision is drawn on the 
basis of article 8 of the Protocol on Civil Liability and 

Effects of Industrial Accidents on Transboundary Waters. 

The importance of implementation mechanisms cannot 

conventional international law, it operates at the interna-
tional plane essentially as between States and it entails 

Article 26 of the 1969 Vienna Convention states the fun-
damental principle . Article 27 of the 
same Convention makes the well-known point that States 
cannot invoke their domestic law or the lack of it as a 

-
tions.484 It is important that States enact suitable domestic 

484 See A. Aust, -
versity Press, 2000, pp. 143–161, at p. 144. On the implementation 
of international decisions at the national level, there is considerable 

Col

Law (United Nations publication, Sales No. E/99.V.13), chap. III, 
pp. 165–219.


