
248. The General Assembly, in its resolution 48/31 of 
9 December 1993, endorsed the decision of the Interna-

249. At its forty-sixth session, in 1994, the Commission 
appointed Mr. Alain Pellet Special Rapporteur for the 
topic.517

250. At its forty-seventh session, in 1995, the Commis-

Rapporteur.518

-

of the topic, which should now read “Reservations to trea-

way in which the Commission’s work on the topic should 

1969 Vienna Convention, the Vienna Convention on suc-
cession of States in respect of treaties (hereinafter “1978 

519 
In the view of the Commission, those conclusions con-
stituted the results of the preliminary study requested by 
the General Assembly in resolutions 48/31 of 9 Decem-
ber 1993 and 49/51 of 9 December 1994. As far as the 
Guide to Practice is concerned, it would take the form 

of assistance for the practice of States and international 

accompanied by model clauses.

252. Also at its forty-seventh session, the Commission, 
in accordance with its earlier practice,520

Special Rapporteur to prepare a detailed questionnaire on 
reservations to treaties, to ascertain the practice of, and 

-

multilateral conventions.521 The questionnaire was sent to 
the addressees by the Secretariat. In its resolution 50/45 
of 11 December 1995, the General Assembly took note of 

517 See , vol. II (Part Two), p. 179, para. 381.
518 , vol. II (Part One), document A/CN.4/470.
519 , vol. II (Part Two), p. 108, para. 487.
520 See Yearbook , vol. II (Part Two), p. 83, para. 286.
521 See , vol. II (Part Two), p. 108, para. 489. The 

-
duced in , vol. II (Part One), document A/CN.4/477 
and Add.1, Annexes II and III.

-
522

-
sion had before it the Special Rapporteur’s second report 
on the topic.523 The Special Rapporteur had annexed to his 
report a draft resolution of the Commission on reserva-

-

524

however, the Commission was unable to consider the 

had expressed their views on the report. Consequently, the 
Commission decided to defer the debate on the topic until 

525

254. At its forty-ninth session, in 1997, the Commission 
-

porteur on the topic.

preliminary conclusions on reservations to normative 
526

256. In its resolution 52/156 of 15 December 1997, 
the General Assembly took note of the Commission’s 
preliminary conclusions and of its invitation to all treaty 

-
tion of Governments to the importance for the Commis-

had before it the Special Rapporteur’s third report on the 
topic,527

and interpretative declarations to treaties. At the same 
session, the Commission provisionally adopted six draft 

528

third report which it had not had time to consider at its 

522

had answered the questionnaires.
523 , vol. II (Part One), documents A/CN.4/477 and 

Add.1 and A/CN.4/478.
524 , vol. II (Part Two), para. 136 and footnote 238.
525  A summary of the debate is in , chap. VI, sect. B, especially 

para. 137.
526 , vol. II (Part Two), para. 157.
527 , vol. II (Part One), document A/CN.4/491 and 

Add.1–6.
528 , vol. II (Part Two), para. 540.



529 Moreover, the 

which the Special Rapporteur had submitted at the forty-

annexed to the report. The fourth report also dealt with 
-

tions. At the same session, the Commission provisionally 
530

-
tion of interpretative declarations, adopted a new version 

-

-

the topic,531

to reservations and interpretative declarations and, on the 
-

terpretative declarations, particularly their formulation 
and the question of late reservations and interpretative 
declarations. At the same session, the Commission provi-

532 The Commission 

and interpretative declarations and then the Special Rap-
porteur’s sixth report533 -

-

of reservations and interpretative declarations (their com-

262. At the same session the Commission provisionally 
534

-
mission had before it the Special Rapporteur’s seventh 
report535

withdrawal of reservations and interpretative declara-
tions. At the same session the Commission provisionally 

536

264. At the same session, the Commission decided to 

(Withdrawal of reservations), 2.5.2 (Form of withdrawal), 
2.5.3 (Periodic review of the usefulness of reservations), 
2.5.5 (Competence to withdraw a reservation at the inter-
national level), 2.5.5 bis (Competence to withdraw a 

529 , vol. II (Part One), documents A/CN.4/499 and 
A/CN.4/478/Rev.1.

530 , vol. II (Part Two), pp. 91–126, para. 470.
531 Yearbook … 2000, vol. II (Part One), document A/CN.4/508 and 

Add.1–4.
532 , vol. II (Part Two), para. 663.
533  , vol. II (Part One), document A/CN.4/518 and 

Add.1–3.
534 
535  Yearbook … 2002, vol. II (Part One), document A/CN.4/526 and 

Add.1–3.
536 , vol. II (Part Two), p. 116, para. 50.

reservation at the internal level), 2.5.5 ter (Absence of 
consequences at the international level of the violation of 

2.5.6 (Communication of withdrawal of a reservation), 
2.5.6 bis (Procedure for communication of withdrawal of 
reservations), 2.5.6 ter (Functions of depositaries), 2.5.7 
(Effect of withdrawal of a reservation), 2.5.8 (Effect of 
withdrawal of a reservation in cases of objection to the 
reservation and opposition to entry into force of the 

-
tion), 2.5.9 (Effective date of withdrawal of a reservation) 

-
tive date of withdrawal of a reservation), 2.5.11 (Partial 
withdrawal of a reservation) and 2.5.12 (Effect of partial 
withdrawal of a reservation).

537 

and interpretative declarations as well as to the formu-
lation of objections to reservations and interpretative 
declarations.

-
mission considered and provisionally adopted 11 draft 

538

267. The Commission considered the Special Rappor-

from 25 to 31 July 2003.

-
-

ment of the scope of a reservation),539

a conditional interpretative declaration), 2.5.12 (With-
drawal of an interpretative declaration) and 2.5.13 (With-
drawal of a conditional interpretative declaration) to the 

269. At the present session the Commission had before 
it the Special Rapporteur’s ninth report (A/CN.4/544) 

this report constituted a complementary section to the 
-

tions and interpretative declarations.

270. The Commission considered the Special Rappor-
teur’s ninth report at its 2820th, 2821st and 2822nd meet-

reservations) and 2.6.2 (Objection to the late formulation 

Committee.

537  Yearbook … 2003, vol. II (Part One), document A/CN.4/535 and 
Add.1.

538 , vol. II (Part Two), p. 60, para. 329.
539

after a vote.



 

Commission considered and provisionally adopted draft 

-
tional interpretative declaration), 2.5.12 (Withdrawal of 
an interpretative declaration) and 2.5.13 (Withdrawal of 

Commission adopted the commentaries to the aforemen-

-
taries thereto are reproduced in section C.2 below.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF HIS NINTH REPORT

275. The Special Rapporteur introduced his ninth 

bis 
and 2.6.1 ter).

founded, he was convinced that the Guide to Practice 

-

development of international law. The Special Rappor-

-

b), and arti-
-

may want their objections to produce effects different 
from those provided for by those texts. Thus, objections 

the author of the reservation under the treaty as a whole, 

Special Rapporteur’s opinion, open to question because 
the entire law of reservations is dominated by the treaty 

objections. Other types of objections included those by 
which a State indicates that it intends not to have a bind-

under the provisions of the reservation, but also under a 
set of provisions which are not expressly referred to by 

-

to take account of that criticism, the Special Rapporteur 

-
sion had also asked States a question on that point and, on 
the basis of the discussions held in 2003, the comments 

-
540

the question whether objections which purport to have 
effects other than those provided for by the 1969 and 1986 
Vienna Conventions are or are not permissible. Since it 
was also based on the intention of the author of the objec-
tion, it was nevertheless not contrary to the provisions of 
articles 20 to 23 of the Conventions. It did not, however, 

-

-
tive issues on which it would be better to draft separate 

bis (Objection to late formulation of a 
reservation) and 2.6.1 ter (Object of objections). In the 

bis 

objection to a reservation and to opposition to the late 
-

was now numbered as 2.6.2.541 The Special Rapporteur 

2. SUMMARY OF THE DEBATE

280. Several members commended the Special Rap-

in the ninth report took account of the criticism that had 
-

effects other than those provided for by the 1969 and 1986 
Vienna Conventions.

281. It was nevertheless pointed out that the result of an 
objection is usually not “to modify the effects expected 

these effects takes place. It would therefore be preferable 

State, but to say that that State purports to indicate that it 

540 “2.6.1 

to a reservation to a treaty formulated by another State or interna-

541 “2.6.2 



does not accept the reservation or considers it as invalid. 

of objections should specify which States may formulate 
an objection and when they may do so, in accordance 

Conventions.

283. Several members expressed the opinion that the 

was far too subjective and that a more precise term such as 
-

State.

285. The view was expressed that the words “how-

words “purports to modify the effects expected of the res-

provided for by the 1969 and 1986 Vienna Conventions: 

than those to which the reservation related, in a spirit of 

286. It was also asked whether it was not too early to 
-

that were not true objections, but rather political declara-
tions. The two reformulations of the initial proposal con-

288. It was also pointed out that the provisions of the 
-

289. The treaty-based and voluntary character of the 

to that principle.

to formulate objections. That possibility accorded to them 
was a 
object and purpose of a treaty prior to its entry into force. 
That question, however, could be dealt with in a separate 

the latter question. However, in the context of normative 

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

292. At the end of the debate, the Special Rapporteur 
-

more carefully pondered and more useful as a result of 
such an approach.

points:

(a -

on the question in the Sixth Committee had stressed the 

(b

successive versions he had proposed did so, because the 

must be centred on the effects .

( -
-

complex and sensitive matters which should be treated in 

(
, the most impor-

tant of which would be the addition of the term “pre-

State, provisions of the treaty other than those to which 
the reservation related. Such an attitude does not prevent 

-

the author of the reservation would have wanted. It was 

prima 
, they fell within the consensual framework on which 



 

(e , to take 

“

phrased or named, made by a State or an international 
-

effects of the reservation in relations between the author 

(f

1. TEXT OF DRAFT GUIDELINES

adopted so far by the Commission is reproduced below.542

GUIDE TO PRACTICE

1. 

1.1

542 
, vol. II (Part 

Yearbook 

Yearbook … 2000

bis bis
bis Yearbook … 2002, vol. II (Part 

 
bis, 2.5.5 ter

in Yearbook … 2003, vol. II (Part Two), pp. 70–92. The commentary to 

 

-

1.1.8

543 The number between square brackets indicates the number of this 

-



-

-

-

-



 

to them.

b

b

b

b

c

b

electronic mail or the facsimile.

tion to the attention of:

b



-

 …

b

544 Section 2.3 proposed by the Special Rapporteur deals with the 
late formulation of reservations.

-

-



 

-

b

b

c

545

ter -
-

b



2. TEXT OF THE DRAFT GUIDELINES ON RESERVATIONS TO 
TREATIES AND THE COMMENTARIES THERETO PROVISIONALLY 
ADOPTED BY THE COMMISSION AT ITS FIFTY-SIXTH SESSION

commentaries thereto provisionally adopted by the 

Commentary

should be posed in connection with the questions of the 
withdrawal and late formulation of reservations. Insofar 

-
ervation, what is involved is a partial withdrawal of the 
initial reservation, which poses no problem in principle, 

-

546 However, if the effect of the 

is the late formulation of a reservation and to apply to it 

547

546  Year
book … 2003, vol. II (Part Two), pp. 87–92.

547 For the text of these provisions and the commentaries thereto, see 

, which refers to the rules on the late for-
mulation of reservations and also makes it clear that, if a 

-
vation, the initial reservation applies.

(3) These assumptions were contested by a minority of 
the members of the Commission, who took the view that 
these rules run counter to the 1969 Vienna Convention and 

addition, the established practice of the Council of Europe 

instances where States have approached the Secretariat 

-

548

(5) The same author questions whether a State may 
denounce a treaty to which it has made reservations in 
order to ratify it subsequently with widened reservations. 
He feels that such a procedure may constitute an abuse of 

549

(6) The majority of the members of the Commission 

moreover, absolutely not settled550) should not be trans-
posed to the universal level and that, as far as the widen-

548 , Stras-

the case of Chrysostomos et al. v. Turkey, European Court of Human 

of 4 March 1991, , vol. 3, No. 5 
(July 1991), p. 193.

549 (footnote 548 above). One can inter-
pret in this sense the Swiss Federal Court decision of 17 December 
1992 in the case of v.

reservations to treaties (footnote 535 above), paras. 199–200. On the 

-

, vol. 5, Nos. 9–10 (December 1993), p. 297, at 
-

day with a new reservation, see 
, vol. I (United 

Nations publication, Sales No. E.04.V.2), p. 222, note 3. After several 

Rawle 
v. -

Multilateral Trea

2003, vol. I, p. 222, note 3). What was involved, however, was not 

entirely new reservation.
550 , 

para. 14, footnote 1064.



 

the late formulation of reservations.

-

which the reservation refers, such provisions will be fully 
applicable, for the same reasons:

–

–

wish to modify an earlier reservation and, in some 
cases, it may be possible for the author of the res-
ervation to denounce the treaty in order to ratify it 

– It is always possible for the parties to a treaty to 
551 

-

of the treaty as a whole with respect to certain spe-

– The requirement of the unanimous consent of the 
-

(8) At least at the universal level, moreover, the justi-

treaty to widen the scope of their reservations after the 
expression of their consent to be bound has not prevented 

of reservations,552 and this is entirely a matter of common 
sense.

same way as late reservations. When they receive such 
a request by one of the parties, they consult all the other 

if none of the parties opposes it by the deadline for replies.

(10) For example, when, on 1 April 1985, Finland 

551 See article 39 of the 1969 and 1986 Vienna Conventions.
552  

-
vention for the prevention of pollution from ships, 1973 (MARPOL), 
which it deposited with the Secretary-General of the IMO on 25 Sep-

International 
, 

depositary does not appear to have made acceptance of the new word-

, p. 81.

on 8 November 1968, it formulated a reservation to a 
technical provision of the instrument.553 Ten years later, 
on 5 September 1995, Finland declared that its reserva-

mentioned:554

for deposit in the absence of any objection on the part of any of the 
-

the Secretary-General of an objection within a period of 90 days from 

was accepted for deposit upon the expiration of the above-stipulated 
90-day period, that is on 19 March 1996.555

The procedure followed by the Secretary-General is the 
same as the one currently followed in the case of late for-
mulation of reservations.556, 557

(11) As another example, the Government of Maldives 
 

ary 1999 that it wished to modify the reservations it had 
-

in 1993.558

Vienna Convention on the Law of Treaties). After a State has bound 

reservations or extend or add to old reservations. It is only possible to 
-

nately not done by the Government of the Republic of the Maldives 
559

(12) However, just as it had not objected to the formula-

its entry into force as between the two States, so Germany 

reinforces the doubts of some members of the Commis-

 of 

553

-
Multilateral Trea

ties 
2003, vol. I (footnote 549 above), p. 830).

554

, p. 831).
555 , note 3.
556 , 

557 It should be noted that, at present, the period would be 12 months, 
, p. 189 and, in particular, 

558  See Multilateral Treaties 
, vol. I (footnote 549 above), p. 263, 

note 42.
559 -

, p. 245. 
The German and Finnish objections were made more than 90 days after 

Secretary-General.



560 Since, however, contrary to 
the opinion of the majority of its members, the Commis-

opposition of States to late formulation of reservations in 
561 it considered that the 

reservations. It did not seem necessary to say so expressly 

it in the Guide to Practice.

(14) It should, however, be noted that the transposition 
of the rules applicable to the late formulation of reserva-

-

-
ties, but this situation is different: prior to the late formu-
lation of a reservation, the treaty applied in its entirety 

-
-

vation was already established and produced the effects 

This is the difference of situation covered by the sec-

that, in this second case, the initial reservation remains 

of its scope.

(15) The Commission did not consider it necessary for 

effect of certain provisions of the treaty or of the treaty as 
-

in a broader manner than the initial reservation.

Commentary

 

of the treaty. They may be made at any time562 (unless 
the treaty otherwise provides563) and are not subject to 

564

560

561 , p. 189–190.
562

563

564

-

-

(Late formulation of an interpretative declaration).

contrary contained in the treaty itself, which may limit the 

case which is fairly unlikely, but which cannot be ruled 
out in principle, where the treaty expressly limits the pos-

-
 

565

-
ments made under an optional clause566

a choice between the provisions of a treaty567 also comes 
to mind, but such statements are “outside the scope of the 

568 Also, on 7 March 2002, Bul-

1994, of the European Convention on Mutual Assistance 
569

570

565 See Multilateral Treaties 
, vol. II (United Nations publication, 

Sales No. E.04.V.2), p. 109.
566 -

-

Multilateral Treaties  
, vol. I (footnote 549 

above), pp. 509–512.
567 See, for example, the note by the Ambassador of Mexico to the 

-
tion on the service abroad of judicial and extrajudicial documents in 

-
ments with respect to the application of article 5 of the Convention, 
www.hcch.net.

568

569 United Nations, Treaty Series, vol. 6841, p. 185. See also www 
.conventions.coe.int.

570

-

Case of Belilos v. ,  
of 29 April 1988 (United Nations, Treaty Series, vol. 1496, p. 234–235, 

Belilos

-
actively (
Federal Court of 17 December 1992 in the case of v. 

 (see footnote 549 above).



 

(6) It is obvious that, if a treaty provides that an interpre-

follows a fortiori that such a declaration cannot be modi-

-
ration in time, the rules applicable to the late formulation of 

should be applicable  if, notwithstand-

intended to modify an earlier interpretative declaration: 

-

Commentary

declarations cannot be done at will: such declarations can, 

-
tion of its consent to be bound571 and any late formulation 

-
572

encounter the opposition of any one of the other contract-

-

widen the scope of a conditional interpretative declara-
tion, the majority of the members of the Commission were 
of the opinion that there was no reason to depart in this 

-
vations and that reference should therefore be made to the 
rules applicable respectively to the partial withdrawal573 

574

(3) In this second case, the applicable rules are thus also 

(Late formulation of a conditional interpretative declara-
tion), which reads:

-
-

interpretative declaration.575

571

572

573

574

575 , 

(4) The Commission is aware of the fact that it is also 

make an interpretative declaration a condition of its par-

interpretation. This is, however, an academic question of 
which there does not appear to be any example.576 There is 

to this case, particularly as this would, in reality, amount 
to the withdrawal of the declaration in question as a 

 interpretative declaration and would thus be a 
case of a simple withdrawal to which the rules contained 

this could be done at any time.

Commentary

where a treaty provides otherwise,577 -

It may, of course, be inferred therefrom that such a dec-
laration may also be withdrawn at any time without any 
special procedure. It would, moreover, be paradoxical if 
the possibility of the withdrawal of an interpretative dec-
laration was more limited than that of the withdrawal of a 

578

(2) While States seldom withdraw their interpretative 
declarations, this does happen occasionally. On 1 March 

Secretary-General that it had decided to withdraw the dec-

576 -
lier interpretative declarations do not constitute reservations. See, for 

-

Convention on the Elimination of All Forms of Racial Discrimination 

of the French Government, but only to record the latter’s interpretation 
Multilateral Treaties 

, vol. I (foot-
note 549 above), p. 153, note 19). See also, for example, the statements 

-

or India’s position with respect to the same Convention, , note 13. 
See also O. Schachter, “The question of treaty reservations at the 1959 

. 2 (April 1960), pp. 372–379.
577

578 -



579 Likewise, 

decided to withdraw its declaration in respect of article 7 (2) 
-

580

(3) This practice is compatible with the very informal 
nature of interpretative declarations.

(4) The withdrawal of an interpretative declaration must 
nevertheless be based on the few procedures provided for 

bis
to the authorities which are competent to formulate such 
a declaration (and which are the same as those which 

the adoption or authentication of the text of the treaty or 

579 Multilateral Treaties 
, vol. I (footnote 549 above), p. 356, note 

-

Nations, Treaty Series, vol. 1138, No. 17853, p. 39), Multilateral Trea
ties 
2003, vol. I, p. 136, and p. 409, note 18), but such statements are “outside 

580 Multilateral Treaties 
, vol. II (footnote 565 above), p. 336, note 

13. The declaration concerned the respective powers of the President 

Affairs to conclude treaties. See also the withdrawal by New Zealand 

the Asian Development Bank, , vol. I (footnote 549 above), p. 512, 
note 11.

provisions.

Commentary

(1) Unlike simple interpretative declarations, condi-

reservations: they must be formulated when the State 

bound,581

objects to their late formulation.

(2) It follows inevitably that the rules applicable to the 
withdrawal of conditional interpretative declarations are 

such declarations. The Commission nevertheless believes 

-
tions and conditional interpretative declarations.

-

581


