I'TABA Xl

OPAI'MEHTALIUA MEXKAYHAPOJHOI'O ITPABA: TPYJIHOCTN,
OBYCJIOBJIEHHBIE IUBEPCU®UKAIIUEN U PACIIIMPEHUEM
CO®EPBI OXBATA MEXJIYHAPO/JHOI'O ITPABA

A. Bsexenue

439. PaccMoTtpeB Ha cBoell msaThaecsaT Bropoit ceccun (2000 ro) aHaTUTHYECKOE
Hcce0BaHme " 110 Teme "Prck dbparMeHTany MeXayHapoiHoTo mpasa’, Komuccus
IOCTAHOBHIIA BKIFOYHTH JAHHYIO TEMy B CBOIO JOITOCPOUYHYIO porpamMmy pabotsi. Ha cBoeii
nsTbaecsat yerBeproii ceccun (2002 ron) Komuccust BKITIOUMIIA TaHHYIO TEMY B CBOIO
nporpamMMmy padoThl u co3aaina MccienoBatenbckyro rpymmy. OHa TakKe ITOCTaHOBHIIA
U3MEHHUTh Ha3BaHUE TEMBI Ha cieayromiee. "dparMeHTanus MeXIyHapOIHOTO MPaBa.
TPYAHOCTH, O0YCIIOBIICHHBIC TUBepcU(UKanneii U pacmpeHreM cepbl oXBaTa
MeXKIyHapoIHOro mpasa” . Kpome Toro, KoMuccHs cormacoBana psi peKoMeH/IAIiA, B TOM
YHCIIC 110 CEPUU UCCIIEIOBAHMIA, KOTOPBIC JOJKHBI OBITH MMPOBECHBI, HAUWHAS C UCCIICTOBAHMSI
[Mpencenarens MccnenoBarenbckoi rpymibl Mo Bonpocy «DyHKIus U cepa MPUMEHEHUS
HopMEI |ex specialis u Borpoc 00 "aBTOHOMHBIX peKuMax” ».

440. Ha cBoeii matbaecat nsaroii ceccun (2003 rox) Komuccus nasnaunna [Ipencenarenem
Uccnenosarennckoii rpynmbl T-Ha MapTttun Kockennuemu. HccnenoBarenbckas rpyrna
pa3paboTania OpUEeHTHPOBOYHBIN Ipaduk paboThl, KOTOPYIO MPEACTOUT MPOIETATh

3a OCTaBIIYIOCS YaCTh HBIHENIHETo msaTriIeTHero nepuosa (2003-2006 rozwl), pacnpeaennia
MeXy WieHaMH paboTy Mo APYruM HccleaoBaHusM, corniacoBaHHbIM B 2002 rony, u mpuHsia
pelleHre o METOI0JIOTUH, KOTopas Oy/IeT MpUHATa AJI MPOBEAEHUS 3TOI pabOTHI.
HccnenoBarensckas rpyImimna NpoBeia Takke MpeBapuTeIbHoe 00CyKIeHUE MOATOTOBIEHHOTO
ee [Ipeacenarenem cxeMaTHUECKOTo T1aHa paboTHI O Bompocy «DyHKIus U cdepa
nprMeHeHHs HopMbI |ex specialis u Bormpoc 00 "aBTOHOMHBIX pekuMax” ».

441. Ha csoeii mathaecat mectoit ceccun (2004 roa) Komrccns BHOBB co3maia
HccnenoBarensckyto rpymmy. ['pymmna mpoBeiia 00CyXIeHUs 10 UCCIeT0BaHUI0 «DYyHKIUA U

%8 T. Xaduep, "Prckn (parMeHTAIMI MeXTyHApOIHOTo mpaBa”, Oduyuansible omyen

Tenepanvroii Accambneu, namvoecsm namas ceccus, Jononnenue Ne 10 (A/55/10),
TPUIIOKEHHE.

%9 Tam sxe, mynkr 729.

%0 Tam ke, namvoecam cedvmasn ceccus, Jonoanenue Ne 10 (A/57/10), myukrer 492-494,
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chepa npumeHeHus: HopMblI |ex specialis u Borpoc 00 "aBTOHOMHBIX PeKUMax’ », a TAKKe

+ 361
O6C}’)KI[CHI/I$I 1o Ha6pOCKaM, IOATOTOBJICHHBIM AJIA OCTaJIbHBIX I/ICCJIGI[OBElHI/II/I36 .

B. PaccmoTpeHHe TeMbI HA JAHHOM cecCUM

442. Ha Texymeii ceccun MccaenoBaTenbekas rpyiina Oblia co37aHa CHOBA M IPOBeEIIa

8 3acemanwuii 12, 17 u 23 mas, 2 urons, 12, 18 u 27 urons u 3 aBrycra 2005 roga. Ei Obun
IpeCTaBJIEHbI CAEIYIONINE JOKYMEHTHI: a) MEMOPAHIyM O PETHOHAIM3ME B KOHTEKCTE
uccinenoBanus "DyHKIM 1 chephl IpUMeHEHHs HOpMBI |eX specialis u Bormpoc 06 aBTOHOMHBIX
pexkumax”; b) mccienoBaHUe O TOJIKOBaHUH JOTOBOPOB B CBETE "THOOBIX COOTBETCTBYOIIUX
HOPM MEKJIYHAPOJHOTO TpaBa, IPUMEHSIEMbIX B OTHOIICHHUSIX MEXIY YIaCTHHKaMH"

(crares 31 (3) ¢) BeHcKOi KOHBEHIMH O MPaBe MEXTYHAPOIHBIX JOTOBOPOB), B KOHTEKCTE
00T IBOTFOIUN MEKTYHAPOIHOTO IPaBa M BOIIPOCOB, BHI3BIBAIOIINX 00ECIIOKOEHHOCTh
MEKyHAPOIHOTO COOOIIECTBA; C) HCCAEIOBAHKME O IPUMEHEHHH OCIIEI0BATEILHO
3aKIJIFOYCHHBIX JIOTOBOPOB, OTHOCAIIMXCS K OAHOMY M ToMY ke Borpocy (crates 30 BeHnckoit
KOHBEHIIUHU O TIPaBe MEKIYHAPOIHBIX T0roBopoB); d) mcciaemoBaHue 00 H3MEHEHUH
MHOTOCTOPOHHHUX JIOTOBOPOB TOJIBKO BO B3aMMOOTHOIICHHIX MEXTY OIPEICIICHHBIMU
yuacTHukamu (ctaThs 41 BeHCKOM KOHBEHIIMH O IIPaBe MEKAYHAPOIHBIX JTOTOBOPOB);

U €) HCCliefoBaHie 00 HepapXuH B MEXKIyHAPOIHOM IIpaBe. |US COgeNns, o0s3arenbCeTBa erga
omnes, cratbst 103 YcraBa Opranuzanuun O0beMHEHHBIX Haruii kak KOJUTM3MOHHBIC HOPMBI.
HccnenoBaTenbCKoi TpyIme ObLT TAKKE MPeJICTaBICH HeopUITHaIbHBIN ToKyMeHT "[looxenue

1362
O pasrpaHuiuCHUuU .

443. Ha cBoux 2859, 2860 n 2864-m 3acemanusax 28 u 29 urons u 3 aprycta 2005 rona
Komuccus nposena 00MeH MHEHUSAMH 110 3TOW TeME Ha OCHOBE KPaTKOTO BBICTYILICHUS
[Tpencenarens McciienoBaTenbCKoi TPYIIIbI, MOCBAIICHHOTO X0y paboThl McciieqoBarenbckoi
TPYIIIBL.

1 n
%1 a) TonkoBamHe TOrOBOPOB B CBETE "MOOBIX COOTBETCTBYIONIMX HOPM MEKIYHAPOIHOTO

npaBa, MPUMEHSIEMBIX B OTHOIIEHUAX Mex 1y ydyacTHukaMu" (ctaths 31 (3) ¢) Benckoii
KOHBCHIIUHU O TIPaBE MEKIYHAPOIHBIX IOTOBOPOB), B KOHTEKCTE OOIIEH 3BOTIOINN
MEXTyHAPOIHOTO IPpaBa U BOMPOCOB, BBI3BIBAIOIINX 00ECIIOKOCHHOCTh MEKIYHAPOIHOTO
cooOmiectBa; b) mpuMeHeHHE MOCeI0BATEIBHO 3aKITFOUEHHBIX JOTOBOPOB, OTHOCSIIIUXCS
K OJTHOMY U TOMY ke Bomnpocy (ctaThst 30 BeHCKOI KOHBEHIIMHU O TIPaBe MEKIYHAPOIHBIX
JIOTOBOPOB); C) M3MEHEHHE MHOTOCTOPOHHHX JIOTOBOPOB TOJIBKO BO B3aMMOOTHOIICHHSX
MEXJ1y OTpe/Ie/ICHHBIMU YaacTHUKaMU (cTaThst 41 BeHCKo KOHBEHIIMHU O TIpaBe
MEKTYHAPOIHBIX TOTOBOPOB); ) mepapxus B MeXIyHApOIHOM IpaBe: |US COgens,
obs13aTenpcTBa €rga omnes, cratbs 103 Yerapa Opranuzanuu O0bennHeHHBIX Haruii kak
KOJUTU3HOHHBIC HOPMBI.

362 JlokyMeHTsI uMetoTes B OTerne KogupuKauy Y mpaBiIeHHs 110 TPABOBBIM BOITPOCAM.
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444, Ha cBoem 2865-M 3acenanuu 4 aBrycrta 2005 rona Komuccus mpuHsiia K CBEICHUIO
noknan McceienoBaTenbCKOM IPyIIIbL.

C. [oxuaaa UcciaenoBaTesbCKoil rpynmnbl

1.  OOmme 3amMeyaHUsI M 0KUAAeMbIil HUTOT PadoThI
HccaenoBaresibCKOi pynibl

445. Crnenys cxeMe mpeablayiero roaa, MccnenoBaTenbckast rpyIina Hadana CBOM IUCKYCCUU
¢ 001ero 0630pa TeMaTUYECKOro pestoMe o0cyxaenus, cocrospiierocs B [llecrom komurere
I'enepanbHoit AccamOien Ha ee MATHAECAT ACBATOM CECCUH, MOArOTOBIEHHOTO CekpeTapuaromM
(A/CN.4/549, paznen E).

446. VccnenoBaTtenbcKasi IpyIia MPUHSUIA K CBEACHUIO IIMPOKOE 0/100peHHe IPOIeTIaHHON €10
JI0 HACTOSIIIEr0 BpEMEHM paboThl, BeIpaxkeHHOE B Xo7e npenuil B [llectom komurere. 'pynna
MOJTBEPMIIA CBOE JKEJIAaHUE BBITIOJTHUTH CBOIO 33]]auy Ha OCHOBE TpaduKa, MporpaMmbl pabOThI
¥ METOI0JIOTHH, coriacoBanHbIX Ha ceccu Komuccuu 2003 rona (A/58/10, myHkTer 424-428).

447. WccnemoBaTellbCcKasl TPyIIa BHOBL TOJATBEP IMIA CBOM MOIXO/, COCTOSIINIA B TOM, YTOOBI
YACIIUTD INTaBHOC BHUMAHHUEC CYIICCTBCHHBIM ACIICKTaM q)paFMeHTaIII/H/I B cBeTe Benckoi
KOHBCHIHHU O IMPaBC MCKAYHAPOJHBIX JOTOBOPOB, OCTaBHMB B CTOPOHC MHCTUTYINMOHAJIbLHBIC
COO0pakeHMsI, UMEIOIIINE OTHOIICHUE K (hparmMeHTaruu. [IpuHSB K CBEICHHUIO OOCYKICHHUS B
IIIectoMm KOMUTCTEC, OHAa BHOBb TOATBEpANIIA CBOC HAMCPCHUC NOCTHYb KOHKPETHOTO
pe3ynbTara, KOTOphId UMel Obl MPAKTHYECKYIO IIEHHOCTh, 0OCOOCHHO JIJISl FOPHINYECKUX
9KCHICPTOB B MUHUCTCPCTBAX MHOCTPAHHBIX ACT U MCKIYHAPOJHBIX OpraHnU3aluiax. Taknm
o0pa3om, ee paboTa JOHKHA BKIIFOYATh KPUTUYECKUN aHAJIM3 ONbITa ()parMeHTAIUU B
PA3INMYHBIX MEKAYHAPOJAHBIX OpTraHax U YUPCIKIACHUAX U JOJDKHA IPUHECTHU PE3YyJIbTaT, KOTOpBIﬁ
CTaHEeT IOJIE3HBIM JJIs1 00ECIIeUEeHNUs CIPABOYHBIMU MaTepuaIaMu Cyied U paOOTHUKOB
AIMUHHUCTPATHBHBIX OPraHOB, 3aHUMAIOIIUXCA TAKUMH BOIIPOCAMHU, KAK KOJIJIM3UOHHBIC NUJIHU
TyOonupytomue 00s3aTeNIbCTBA, BEITEKAIONINE U3 PA3IMYHBIX TPABOBBIX HCTOYHHUKOB. J{J1s 3TOTO
OyZeT HeoOX0IMMO OINMCAHUE AKTYaJIbHBIX MPOOJIEM B UX COLIMATIbHOM KOHTEKCTE.

448. ViccnenoBatenbcKasi IPyIIa BHOBb MMOJTBEPIMIIa CBOE HAMEPEHHUE MTOATOTOBUTH B
KaueCTBE CYIIECTBEHHOTO UTOTA CBOEH pabOThI €IMHBINA KOJIJICKTUBHBIA JJOKYMEHT, COCTOSIIIHI
u3 AByX yacted. OJHa yacTh OyAET NMPeACTaBIsATh COOOM OTHOCUTENIBHO OO0JIbIIOE
AHAJTUTHYECKOE MCCIIeIOBAaHKE TI0 BOTIPOCY O (pparMeHTanuu, COCTaBICHHOE Ha OCHOBE
VHAMBUAYaJIbHBIX pa3pab0TOK U UCCIIEI0BaHUM, KOTOPbIE OBLIN MPECTABIECHbI OTAEIbHBIMU
yneHamu HccnenoBatensckoii rpymmsl B 2003-2005 rogax u oocyxaens! B [ pymre.
HccnenoBanue OyneT BKIIIOUATh ONMCAHUE M AHAJIU3 TEMBI C TOUKU 3pEHUS], B YACTHOCTH,
BeHckoil KOHBEHIMH O TIPpaBe MEKIYHAPOIHBIX JIOTOBOPOB. BTopas yacTsh - 310 Oynet

KOMITaKTHBIN CBOJ BBIBOAOB, PYKOBOJAIIUX y1(3,33,HI/Iﬁ W NPUHIHWIIOB, BBITCKAIOIINX U3
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UCCIIEIOBaHUM U 00CyXIeHUH, TPoBeIeHHBIX B McciieoBaTenbckoil rpymnme. OTO CTaHeT
KOHKPETHBIM M OPUEHTHPOBAHHBIM Ha MPAKTHKY CBOJIOM KPATKHUX 3aKITFOUEHHH, KOTOPBIi
UCTIONIB30BasICs OBl, C OJTHOW CTOPOHBI, KaK pe3toMe padboTsl MccnenoBaTenbCKOM rpynibl U
MOJTyYEHHBIX B €€ XOJI€ BBIBOJIOB, a C IPYTOif CTOPOHBI — KaK CBOJI MPAKTUYECKUX PYKOBOJISIINX
NPUHIUIIOB, IIOMOTAIOIIUX B aHAJTMU3E H PACCMOTPEHUHU TPo0IeMbl (pparMeHTanuu B
opuanueckoit npaktuke. IIpoekt o0onx qokyMeHTOB OyneT npeacTasieH VccnenoBaTenbckoi
rpymmoi Ha yrBepxkaenne Komuccun B 2006 roxy.

2. OOcyxaeHue MEMOPaHAyYMa 0 " perHoHaju3Me" B KOHTEKCTe
uccaenoBanus mo reMe «@yHknus u cepa npuMeHeHUs1 HOPMBI
lex specialis u Bonpoc 06 " ABTOHOMHBIX pesKHMAax’ »

449. HccnenoBaTenbcKas rpyIina IpoAoHKUia 00CYKASHHE MO CYIIECTBY HCCIIEOBAHUS 110
Teme GYHKIMK U chepbl MpuMeHeHHsI HOpMbI |ex specialis u Borpoca o "aBTOHOMHBIX
pexumax”, HayaB ¢ 0030pa MEMOpaHIyMa O "pernoHaau3Me”, ToArTOTOBJICHHOTO €€
IIpencenarenem.

450. B meMmopaHayMe ObLIIO OTMEUEHO, UYTO CJIOBO 'PErHOHAIN3M' HE SBIJISICTCS 4acTO
YIIOTPEOUTETBHBIM B HAYYHBIX pab0Tax 1Mo MEXIyHAPOTHOMY MPABY M YTO B TE€X CIyYasx, KOrmaa
OHO HCIIOJIB3YETCs, OHO peaKo obperaeT popmy "HOpMBI" WK "mipuHIIKIIA". DTO CJIOBO YacTO
BCTpPEYAETCs, KOTla 00CYKIAaeTCsl BOPOC YHUBEPCATHHOCTH MEXKIIYHAPOIHOTO TIpaBa B
KOHTEKCTE €r0 HCTOPHUYECKOTO PA3BUTHS U BAKHBIX (PAKTOPOB, MPEIONPEACISIFOIINX
CoJIepKaHNe ero OCHOBHBIX yacTed. OHO JIMIIb PEIKO MCIIOJIB3YETCS B HOPMATUBHOM CMBICIIC
NPUMEHHUTEIBHO K pernoHaabHOMY lex specialis.

451. CnoBo "pernoHanusm" ynoTpeOsieTcsl 0 MEHbBIIICH Mepe B TPEX Pa3InYHBIX OOBIYHO
UCIIOJIb3yEMbBIX CMBICIIaX, @ UMEHHO, KaK: a) COBOKYITHOCTh OTJIHYAIOIIUXCS IPYT OT Apyra
MOIXOJI0B M METOJIOB, IPUMEHAEMbIX TIPH aHATN3e MEXIYHAPOIHOTO mpaBa; b) crmocob
YCTAHOBJICHHSI MEXKYHAPOIHO-TIPABOBBIX HOPM; U C) CTpEeMJICHHE TOOMTHCS reorpaguyeckux
UCKJTFOUCHHUH U3 YHUBEPCATBHBIX HOPM MEXIYHAPOTHOTO TIPaBa.

452. TlepBoe U3 3TUX TPeX 3HAYCHHI - PETHOHATIN3M KaK COBOKYITHOCTh MOJXOJI0B U METOJIOB,
MPUMEHSIEMBIX MIPH aHATN3€ MEXTYHAPOIHOTO MpaBa, - ABISETCS Hanbosee 00IUM U IUPOKHUM.
DTO0 MOHATUE UCTIONB3YETCA U1 0003HAYEHUSI KOHKPETHBIX HAIIPaBIECHUHN IOPUINYECKOM
HAYYHOU MBICIU WJIM UCTOPUYECKUX WM KYIbTYPHBIX Tpaauluidi. Tak o6CTouT aemno ¢ “aHrio-
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aMEpPUKAHCKON" TpaJuIUel Wi "KOHTUHEHTAIBLHON Tpagulluell B MeKIyHAPOIHOM HpaBegeg,

"coBeTCKUMU" Z[OKTpI/IHaMI/I364 WIH "TIOJXO0JaMH TPETHETO MI/Ipa"365 K MEKJYHAapOJHOMY IIPaBy.

453. XOTS ¥ MOYKHO TIPOCIIEANTDH COLMOJIOTHYECKOE, KyIbTYPHOE U TIOJUTUYECKOE BO3/ICHCTBHE
KOHKPETHBIX PErMOHOB Ha MEX1YHapOJAHOE IPAaBO, TAKOE BO3JEHCTBUE B IEHCTBUTEIBHOCTH HE
3aTparuBaeT acleKThl parMeHTaluy TakK, KaK 3TO MIPEJyCMOTPEHO MaHIaTOM
HccnenoBaTenbCkoi rpymniibl. DTO BO3AEHCTBHE OCTAETCS BO3AECHCTBUEM UCTOPHUECKUX MIIH
KYJBTYPHBIX HCTOYHUKOB WJIN B OOJIBIIEH MIIM MEHBLIEH CTETIEHU COXPaHSIOIUMCS
HOJUTUYECKUM BO3JEHCTBUEM, BIMSIOIINM Ha MEX/YHAPOJAHOE IIPABO. Y FOPUCTOB-
MEXTyHApPOAHHUKOB CIIOKUIIOCH BECbMa MPOYHO YCTOSBIIEECS TPEICTABICHHUE, COITIAaCHO
KOTOPOMY HE3aBUCHMO OT TaKOI'0 BO3JIEHCTBUS CaMO MPABO JODKHO TPAKTOBATHCS KAK
yHHEBepCaTbHOE 1e10e- . HUKTO Bcephes He YTBEPIKIACT, 4TO HEKOTOPHIE HOPMBI TOJKHEI
TPAKTOBAThCS WM UCTIOJIB30BAaTHCS OCOOBIM 00pa30M, MOCKOIbKY OHU BO3HHUKIIU 110

"peruoHaIbHOMY" HAUTHIO.

454. OyeHb YACTO PETMOHANIbHAS OCOOCHHOCTH MPOSBISIETCS UM CTAHOBUTCS OYEBUIHOMN B
KauecTBe (PYHKIIMOHATBHON: HampuUMep, peTHOHATBHBIN SKOJIOTHYECKHA WIH MPAaBO3AIUTHBII
PEXUM B CHITY CBOEH SKOJIOTMUECKOM WIIM MTPABO3AIIMTHON HAIIPABIEHHOCTH MOXKET OBITH OoJee
Ba)XHBIM, YeM PETHOHANBHBIN pesxkuM. Taxoi Tun auddepeHnmanum He HyX1aeTcs

B JaJIbHEHIIIEM OTAETbHOM PACCMOTPEHHH, TOCKOJIBKY OH YK€ COCTaBJISET CYIIECTBO
uccienoBanus «DyHKIws U chepa mpumeHeHus HopMmbl lex specialis u Bompoc 00 "aBTOHOMHBIX

%3 Cwm. B menom Hersch Lauterpacht, “ The So-Called Anglo-American and Continental

Schools of Thought in International Law”, B.Yb.I.L., vol. XII (1931), pp. 31-62. Cwm. takxe,
narpumep, Edwin D. Dickinson, “L’interprétation et |’ application du droit international dansles
pays anglo-américains’, 129 RCADI (1970), pp. 305-395.

%4 Kazimierz Grzybowski, Soviet Public International Law: Doctrines and Diplomatic
Practice (Leiden: A.W. Sijthoff, 1970); TarjaLangstrom, Transformation in Russia and
International Law (The Hague: Nijhoff, 2002).

%5 Antony Anghie and B.S. Chimni, “Third World Approaches to International Law and
Individua responsibility in International Conflicts’, in Steven R. Ratner and Anne-Marie
Slaughter (eds), The Methods of International Law (Washington DC: ASIL, 2004), pp. 185-210.
36 Cwm. B menom, Robert Jennings, “Universal International Law in aMulticultural World”, in
Maarten Bos and lan Brownlie (eds), Liber Amicorum for the Right Honourable Lord
Wilberforce (Oxford: Charendon, 1987), pp. 39-51.
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pexxumax” », KoTopoe OBbUIO HCUEePITBIBAIONINM 00pa3oM o0cyxieHo B VcciieqoBaTenbCKoi
7
TpYIIIE B IPOLIJIOM roz[y36 .

455. CornacHo BTOPOMY TUITY PETrHOHAIN3MA, - PETUOHATBHBIN MOAX0/] K YCTaHOBJICHUIO
MeXTYHapOAHO-TIPABOBBIX HOPM - PETHOHBI MTPEJICTABIISAIOT cO00i Hanbosee MPUTrogHbIe s
9TOH 3a1a4u (HOPYMBI B CHITY OTHOCUTEILHON OJJHOPOJAHOCTH COOTBETCTBYIOIIUX HHTEPECOB U
cyobekToB. Hampumep, MHOT/1a BBICKA3bIBAETCSI MHEHHE O TOM, UTO MEXAYHApOIHOE IPaBO
JIOJDKHO pa3padaThiBaThCsl B PErHOHAIEHOM KOHTEKCTE, MOCKOJIBKY B 3TOM Cydae OHO OyneT
OCYIIECTBIISATHCS OoJee 3(h(HEKTUBHO U CIIPaBEIIMBO M COOTBETCTBYIOIINE HOPMBI Oy IyT
TPaKTOBAThCSA U MPUMEHSTHCS TOCIIE0BATEILHBIM 00pa3oM. PernoHamusm B 3TOM CMBICIIE
4acTO OKa3bIBa€TCs B LIEHTPE BHUMAaHMsI O1aroiapsi COUOIOTHYECKUM MOAX0AaM K
MEIKIYHAPOIHOMY mpaBy . He IpPHXOIUTCS COMHEBATHCS, YTO HHOTZA LIEIECO00PAa3HO
OTPaHWYUThH IPUMEHEHHE HOBBIX HOPM ITpaBa KaKUM-JIHOO KOHKPETHBIM PETHOHOM. MHOTHE
MEX1yHapOAHO-TIPaBOBbIE HOPMbI YCTaHABIMBAOTCS TAKUM 00pa3oM: B BUJIE MIOCTEIEHHOIO
pacnpocTpaHeHUs IEPBOHAYALHO CYUTABIINXCS PETHOHATFHBIMUA HOPM Ha TEPPUTOPHH,
JeXKalIne 3a npeiesaMu 3Toro peruoHa. OJIHaKO TaKOW COIMOJIOTHYECKUN UITH UCTOPUUECKUN
MOJIXO/J] TAKXKE BBIXOJUT JOCTATOUHO JIAJIEKO 3a paMKU TEMBI, pacCMaTpUBaeMOn
UccnenoBarennckoit rpynmoii. Kpome Toro, B moJIoOHBIX CiIydasiX 4acTO YCIOXKHIETCS TakKe U
3aj1aya 3aKOHO/IaTeNsl, IPUYEM B CHITY XapaKTepa IpeiaraeMbix HopM (T.€. HOpM, KacaroIuxcs,
Harpumep, "TOProBiu” WK "OKPYKAOIICH cpelibl”), a He B CBSI3U C KAKUMH ObI TO HA OBLIO
npeIaraeMbIMHA PETHOHAIBHBIMU YBSI3KaMHU.

456. TpeTbs cuTyalus - PETHOHATIN3M KaK CTPEMIICHHE IOOMTHCS TeorpaduIecKux
UCKJTFOUEHHUH K YHUBEPCAILHBIM HOPMaM MEKIYHAPOJIHOTO MPaBa - B 9TOM KOHTEKCTE
npejicTaBisiercs 6osiee peneBaHTHOW. OHa MOXET ObITh MPOAHATM3UPOBAHA: a) B MO3UTHBHOM
CMBICJIC - KaK HOpMa HJTU TIPUHIIKIT, HMEIOIIHE PETHOHAIBHYIO chepy NEeHCTBHSI B CPABHEHUH C
KaKO#-JIN00 YHUBEPCAILHONW HOPMOM WJIM NIPUHIIAIIOM; WK D) B HEraTHBHOM CMBICIIE - KaK
HOpMa WJIH TIPUHITUI, HAJIaralolie OrpaHNYCHNE Ha JHCTBUTEIILHOCTh YHUBEPCAIbHOW HOPMBI
WIN IpuHIMNA. B nepBoMm ciyyae naHHas HopMma Oynet o0anaTh 00s3aTeIbHON CHIION TOIBKO
JUTSL TOCYZIapCTB KOHKPETHOTO PETHOHA, TOTIa KaK BO BTOPOM CITydae COOTBETCTBYIOIIHE
rocynapcTsa OyIyT 0CBOOOXKIEHBI OT HEOOXOTUMOCTH MTPUMEHEHHSI YHUBEPCATbHONW HOPMBI HITH
npuHIuna. B ToM 4to kacaercst 3Toro Broporo (HeraTMBHOro") mojxo/a, To OH, Mo-BUAUMOMY,

367 ¥
PaBFpaHI/I‘IeHI/IH CIICHUAJIBHBIX PCKUMOB, B TOM YHUCJIC HA 0aze (bYHKI_II/IOHaJ'ILHOI/I

cnienuanu3anud, cM. [IpeaBapurenpHbINA JOKIa 00 HccaeToBaHUU Ha TeMy «DyHKIus u cepa

npuMeHeHHs HopMbl |ex specialis u Borpoc 06 "aBToHOMHBIX pesknmax”», ILC
(LV1)/SG/FIL/CRD.1 1 Add.1.

%8 Georges Scelle, Cours de droit international public (Paris: Domat-Montchrestien, 1948),

p. 253. Cwm. takke Hedley Bull, The Anarchical Society. A Study of Order in World Palitics
(London: Macmillan, 1977), First edition, pp. 305-6.
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HE MOXXET HE 3aBUCETh OT OoJiee o01ero Bonpoca, oocyxaasmierocs MccnenoBaTenbckoi
IPYIION B MPOIIIOM IOy, - BOIIPOCa O BO3MOXXHOCTH M TIOCJIEACTBUSX (perHoHaIbHOT0) lex
Specialis. ycioBus, IPH KOTOPHIX pErHOHATIbHAS HOPMa MOKET JOIYCKAaTh OTCTYILICHUS OT
YHUBEPCAILHON HOPMBI, IPEACTABIISIOTCS CXOKUMHU WU UICHTHYHBIME TIPoOJieMaM, KOTOPbIC

paccMaTpHBAIHC B TIPOLLIOM TOLY 2.

45/. HecoMHEHHO, TOCYapCTBA KAKOTO-JIMO0 pernoHa MOTYT Ha OCHOBAHUHU JIOTOBOpA HIIH
KaKUM-TM00 MHBIM 00pa30M yCTAaHOBUTH CHEIMATBHOE MPABO, IPUMEHUMOE B OTHOIIIEHUSIX
MEXAy HUMH. B 3TOM OTHOIIIEHNH B "TIO3UTUBHOM CMBICIIE" TPOCTO CKPHIBAETCS TPIOU3M.
Onnako UMEIOTCs 00JIee Cepbe3HbIe OCHOBAHUS YTBEPKAATh, UTO MOTYT TaKXke CYIIECTBOBAThH
TaKHe BUJIbI PETHOHAILHOTO MPaBa, KOTOPBIE ABJISIOTCS 00s3aTeIbHBIMHU IS BCEX TOCYIapCTB
pEeruoHa Wiv Ipyrux rocyJapcTB B UX OTHOIIEHUSX C TOCYJapCTBAMHU PETHMOHA, HE3aBUCUMO OT
coryacus MoCJIeTHUX.

458. TlomoOHOE yTBepkaeHHE OBLIO Pa300paHO, XOTSA U HEJOCTATOYHO YOSIUTEIBHO,
MexnynapoaasiM CyzioM B fiene 00 yoescuwe u B aene Atis oe na Toppe, koraa Komymous ¢
1IeJIbI0 000MTH 00IIIee MPaBO 3asBUIIA, B YACTHOCTH, YTO CJIIOKHUIIMCH ' PETHOHAIILHBIE HOPMBI ',
KACAIOIMECS UTLIOMATHYECKOH 3amuThl- O, [10 MHEHHIO KoaymOuu, Takue HOpMBI
IMPUMEHHMMBI Ta)KE M K TOCYAapCTBaM PETHOHA, KOTOPBIC HE BBIPA3HIIN CBOETO COTJIACHS C
HEMA- L. B CBOEM 0cO60M MHEHHUH CyIbsi ANbBapec yTBEpK/1ajl, 4TO Takass HOpMa He TOJIbKO
"o0samaer 00s13aTeILHOM CHITON TSl BceX rocynapcTB HoBoro Ceera", xot1st Obl u 6e3
"HEe0OXOAMMOCTH TIPU3HAHKS €€ BCeMH [MMH]", HO TaKkKe U U BCEX APYTUX roCyaapCTB

"B BOIIPOCAX, 3aTParuBarOIINX AMepI/IKy"372. Opnnako Cyj He BBICKa3all CBOEr0 MHEHHS T10
BOIPOCY O KOHIIETITYaJIbHOM BO3MOYXHOCTH CYIIICCTBOBAHHS HOPM, aBTOMAaTHYECKH 00J1a/1al0IINX
00s13aTeIbHOM CHUJION JUTS TOCYIaPCTB PErMOHA M CBS3BIBAIONINX JPYTHE TOCYIapCTBa B HX
OTHOIICHHSX C 3TUMU TocyaapctBamu. Cyj pacieHus yrBepkaeHrne KoinymMOuu kak mpeTeH3 o
10 OOBIYHOMY IPaBy M OTKJIOHHWJI €0 Ha TOM OCHOBaHUH, uTo KoaymMOus He cMoriia
MPEJICTAaBUTh JI0KA3aTeIbCTBA CYIIIECTBOBAHUS 3TOW HOpMBI. OJIHAKO BECbMa TPYIHO
COTJIACHUTHCS, U B 9TOM OTHOIIIEHUH HET HUKAKUX CITYYaeB, M0 KOTOPHIM HE BHICKA3bIBAJIUCH ObI

369 o .
[Tpenaputenbubiii qoknan [Ipeacenarens MccnemoBaTenbCKON TPYIIIBI

r-ua M. Kockennuemu 06 uccrienoBannu Ha TeMy «DyHKIuS 1 cepa IPUMEHEHUST HOPMBI
lex specialis u Bompoc 06 "aBTOHOMHBIX peKUMax" », BIIIE, CHOCKa 367.

370 Cm. "Observations du gouvernement de Colombie sur |’ existence du droit international

ameéricain. Réplique du gouvernement Colombien™, (20 1V 50), Asylum case, |.C.J. Pleadings,
1950, vol. 13(1), p. 316 at pp. 330-334.

371 Mémoire du gouvernement Colombien, Haya de la Torre case, I.C.J. Pleadings, 1951,

vol. 17, p. 17 at pp. 25-27.

372 Dissenting opinion, Judge Alvarez, Asylum case. 1.C.J. Reports, 1950, p. 290 at

pp. 293-294.
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BO3pa)KE€HUS, C TEM YTO PETMOHAIIbHAS HOPMa MOXET CBSI3bIBaTh rOCYAApCTBA PETUOHA, WIIH
Jpyrue rocyapcTna, 0e3 coriacus nociegHux. He roBops yke ¥ 0 Ipodux cooOpaxeHHsX, He
CYIIECTBYET K TOMY K€ HUKaKMX OECCIOPHBIX CLIOCOOOB OMpeAeTIeHNs TPUHAIISKHOCTH
KOHKPETHBIX TOCYIapCTB K TeorpagpuuecKuM peruoHaM.

459. B KOHTEKCTE pEerMOHAIM3Ma KaK CTPEMJICHUS JOOUTHCS TeorpapuyecKix UCKIIIOUSHUH K
BCEOOIMM HOpMaM BHHUMaHHKE ObIT0 00paIeHo TakKe Ha JiBa KOHKPETHBIX BOIIPOCa, KOTOPHIE
BCE €Ille MOTYT MOTPeOOBaTh OT/ACIBHOTO PACCMOTPEHUS, @ MMEHHO: a) BOIPOC 00
YHUBEPCATLHOCTH ¥ PETHOHAIIM3ME B KOHTEKCTE MpaBa IpaB yelioBeka U D) B3aMMOCBSI3b
MEXly YHUBEPCAIbHOCTHIO M PErMOHAIM3MOM B KOHTEKCTE CUCTEMBbI KOJIJIEKTUBHOM
0e30macHOCTH, peaycMoTpeHHor Y ctaBom Opranuzanun O0beanHeHHbix Hanuii. [lepBsriit u3
ATUX BOIPOCOB - YHUBEPCAIN3M U PETHOHAJIN3M B 00JIACTH MPAB YEJIOBEKA - BHIABUTAET
¢duocopckre BOpocs KyJIbTYPHOTO PENIITUBU3MA, KOTOPBIE BBHINAIAIOT 33 PAMKH
ucclneoBanus. B mo0oM cityuae pernoHaIbHBIE PEKUMBI B O0JIACTH MIPAB YEJIOBEKA MOTYT
TaK)K€ pacCMaTPUBAThCSl KaK U3MEHSIOIINECS, 3aBUCALINE OT KOHTEKCTAa BApUAHTHI
OCYILECTBIICHUS U TPUMEHEHHS OOIIMX CTaHAapPTOB, a HE KaK UCKIIOYCHHUS U3 OOIIUX HOPM.
370, IO-BUAUMOMY, MIPEATIOIATAET, YTO MM0100HBIE BOTIPOCHI JOJKHBI CTaTh YacThIO Ooee
00IIero BOMPOCa O CBSI3U MEXAY OOIIUM M CHEIHaIbHBIM IIPABOM B HCCIEIOBAHUN (YHKIIUU
chepnr mpumMeneHwust lex specialis.

460. Bropoii acrieKT - KOJUICKTUBHAs 0€30macHOCTh B cooTBeTcTBHH ¢ ritaBoit VIII Ycrasa
Opranmsanun O0bennHeHHBIX Harmii - ¢Bsi3aH ¢ BOIIPOCOM O IPUOPUTETE KOMITETSHIIMU MEXKITY
pPETHOHAIBHBIMH OpTaHaMH U corianieHusiMu 1 CoBeToM be3omacHocTH B IPUHITHN Mep
NPUHYTUTETHHOTO Xapakrepa. CoracHo MyHKTY 2 cTaThu 52 Y cTaBa, HUKaKue IeHCTBHS,
npenpuHIMaeMble TAKUMH OPTaHaMH MU B COOTBETCTBUHU C TAKUMU COTJIAIICHUSIMUA, HE MOTYT
cUMTaThCA "'HCKIOUeHUsIMH ' U3 cepbl komrereHnu Coeta besomacnoctu. I'maBy VI
YcTaBa ciielyeT mo3ToMy paccMaTpuBaTh Kak psii QYHKIIMOHAIBHBIX ITOJIOKEHHUH, HAIlETICHHBIX
Ha OTBICKaHHE HanboJIee MPUEMIIEMOTO YPOBHSI pa3pelleHIs] KOHKPETHBIX BOITPOCOB B
COOTBETCTBUU C OHATHAMH "' CyOCHIUAPHOCTH" .

461. WccnemoBaTelbcKasl TpyIINa BhICKa3anach B MOIEPKKY OOl HAITPaBICHHOCTH
MeMopaHayMa. Eciu ogHu wieHsl ['pymnsl oTMedanu, 4To 'peruoHaiu3M B IIEJIOM OTHOCHUTCS K
npoobseme lex specialis, To HeKOTopbIe APYyrUe MoJiarajiu, 9YTo 3TO €Ile He BCe, UTO MOXKET OBITh
CKa3aHO B 3TOM OTHOIICHWU. Hampumep, B TaKUX 00JIACTSIX, KAK TOPTOBJISI, PETHOHAIN3M
HACTOJIFKO CHJILHO BIJIMSIET Ha 00IIee PaBo, 4To TpeOyeT K cede CrenraaTbHOTO BHUMAHUS.
Oco0biM 00pa3zoM ObLTA BBIIENIEHA MMPaKTHKa EBpomeiickoro cor3a, a Takke Tocy1apcTB
JTATHHOAMEPHUKAHCKOTO pEerroHa. XOTs ObUIO BRICKa3aHO MHEHHUE O TOM, YTO OBLIO OBl
1es1ecoodpa3Ho MPOBECTH UCCIIEIOBAHKE TIO BOTIPOCY O POJIH U XapaKTepe eBPOIEHCKOro Mpasa,
OOJBIIMHCTBO YICHOB [ pymImbl MPUIIUTH K MHEHHUIO, YTO 3TO €/IBa JTU MOXHO OYJIET OCYIIECTBUTH
B TIpeJIeIax UMEIOIETOCs BpEeMEHHU.
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462. BbIJIO OTMEYEHO, YTO, HAIIPUMED, MPABO MPaB YeJI0BEKa BCEr/ia MoApa3aeisuioch Ha
pa3JInYHbBIC OTMENbI; MOJUTHYECKUE MTPaBa, SIKOHOMHYECKHE MTPaBa, MpaBa TPEThEro MOKOJICHUS
u 1.1. OmHaKo ObUTO perieHo, uTo MccnenoBaTenbCKoi rpymme He CIeyeT HaYnHaTh
JIMCKYCCHIO TI0 TIpo0JieMaM KyJIbTYPHOTO PEeNIsiTHBU3MA B 00J1aCTH TpaB YeI0BEKa.

B oTHOmIEHHH BOMPOCOB 0€301MacHOCTH OBLTO BEICKa3aHO MHEHHE O TOM, YTO, XOTS IPUHITHIT
HEBMeIIATeIhCTBA 00Jiee TITyOOKO YKOPEHWIICS B 3allaIHOM IMOJTyIIApUH, HEXKEITH YeM B JAPYTUX
MeCTaxX, MOKET BOBHUKHYTh HEOOXOIUMOCTh YIIOMSIHYTh U HEJIaBHUE WHUIIMATUBBI TAKUX
pPETHOHANBHBIX OpraHu3aIni, Kak A(QpPUKaHCKUN COI03, B YCHITHSIX IO MOISPKAHUI0 MUPa U
NpUHYXJIeHUs K Mupy. OJHAKO psii APYTUX WICHOB [ pyImmbl BRIpa3uiiu MHEHHE, YTO
pEeTHOHANBHBIC TTOJIXOIbI, TpeaycMaTpuBaemble riraBoit VI Yerasa, He npencTaBisioT co0oi
"(pparmeHTanm0", a KacarOTCs MPUMEHEHHUS KOHKPETHBIX TIOJIOKEHUH Y CTaBa.

463. VccnenoBarenbcKasi IpyIIa Ha OCHOBE JI0KJIa/a, IPEJCTABICHHOTO OHUM U3 €€ WICHOB,
r-Hom K.I1. DxoHomuIecOM, OTAETBHO 00CYANIIa BOIPOC O TaK HAa3bIBAEMOM 'TIOJIO)KEHUH O
pasrpaHUyYeHUH" , KOTOPOE BKIIIOYAIOCh BO MHOI'ME MHOTOCTOPOHHHUE KOHBEHIIUU U COTJIAaCHO
KOTOPOMY HEKOTOpbI€ YYaCTHUKH MHOTOCTOPOHHEH KOHBEHIIMY B OTHOLICHUSAX MEXITY COO0i
IPUMEHSUIN HE HOPMBI, YCTaHaBIMBaeMble KOHBEHIIMEH, a 0COObIE HOPMBI, COIJIaCOBAaHHbBIE
MEXIy HUIMH. DTO MOJ0XKEHUE YacTO BKIIOYAIOCH 110 MPEeAIokKeHNI0 WieHOB EBpomnelickoro
coro3a. B uacTHOCTH, OOBIUHO NpeAYCMATPUBAIUCH TPU BUJA MOAOOHBIX MonoxeHuil. Kak

o 73.
O6HIC€ MMpaBHJI0, UCKIOYCHHUEC ITOJIOKCHUN COOTBCTCTBYIOLICTO JOrOBOpa OBLIO HOJIHI:IM3 3,

373 N
Hanpuwmep, B mynkre 1 crateu 27 EBponeiickoif KOHBEHIIUN O TPAHCTPAHUYHOM

tenesuaenun, CtpacOypr, 1989 ron, mpegycmaTpuBaeTcs Cienyromniee:

"Y4acTHUKH, SBISIONIAECS WieHaMH EBpOmneiickoro S3KOHOMHYECKOT0 COOOIIEeCTBa,

B CBOUX B3aUMOOTHOMICHUAX NPUMCHAIOT ITPAaBOBbLIC HOPMBI COO6III€CTBa " ITO3TOMY
COOJIIOTAIOT MpaBmIIa HacTosMIeH KOHBEHIIMH TOJIBKO B TEX CIIydasX, KOTJa OTCYTCTBYET
npaBoBasi HopMa CooOIIecTBa, peryIupyrolas JaHHbIH Bompoc'.

CM. Taxoke myHKT 2 craTthu 25 KOHBEHIIMM 0 IpakJaHCKOW OTBETCTBEHHOCTH 3a yIiepO B
pe3ynbTare IesTeIbHOCTH, OTTIACHO Ui OKpYysKatomiei cpenst, Jlyrano, 1993 ron.
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OJIHAKO B HCKIIIOYHTEIBHBIX CIIYYasX OHO OBLIO YaCTHUYHBIM '+ WK (pakymbTaTHBHBIM® . Llennb
TaKUX MOJIOKEHHUH 3aKITF0YaIach B TOM, YTOOBI 0OECIIEYUTh IPUOPUTET EBPOIICHCKOTO TMpaBa
nepea NoCTaHOBJICHUAMU MHOI‘OCTOpOHHef/'I KOHBCHI MU B OTHOLICHUAX MCKIY IroCcyaapCTBaMu -
yieHamu CooOl1ecTBa U MKy 3TUMH rocyapctBaMu u caMum CooOIIecTBOM. ITO
TIOJIOXKCHHE HE UMEJIO HUKAKHX TTOCJICACTBUN JIJIS TIPaB U 00s3aHHOCTEH rocyapcTB, He
sBIsroImxcst wieHamu CooOriecTBa, wim camoro Coo0IecTBa, ik jKe TOCYIapCTB — YWICHOB
Coo011ecTBa 1Mo OTHOIICHUIO K HHAM.

464. HekoTopsie wieHbl [ pynmnbl BEICKa3alu MHEHHE, YTO Bce OoJiee MHUPOKOe
pacnpocTpaHeHHe MOAOOHBIX MOJIO0KEHUH MPEeACTaBIseT COOON 3HAYUTEIILHOE HETAaTUBHOE
aBreHue. bbulo ga’ke BhICKa3aHO MHEHHE O TOM, YTO TaKHU€ MOJIOKEHHUS, BO3MOKHO, SBIISIOTCS
MIPOTUBONPABHBIMH, TIOCKOJIBKY OHH IMPOTUBOPEYAT OCHOBOIIOIATAIONIIM MPUHIIUTIAM
JOTOBOpHOTO MpaBa. OHAKO IpYyrue WieHbl [ pyIbl 3aMeTHITH, YTO Kakue Obl MOTUTHYECKHE
LEJIH WIIH TTOCJIECTBUS U CTOSUTH 32 MOAOOHBIMHU MOJIOKEHUSIMHU, OHU TEM HE MEHEE JIOJKHBIM
00pa3oM BKJIIOYAIOTCS] B COOTBETCTBYIONINE KOHBEHIIMU U UX JEHCTBUTENBHOCTD IO3TOMY
3aBUCHT OT COTJIacUsi CTOPOH. TpyaHO MOHSATH, HA KAKOM OCHOBAHWHU CTOPOHAM MOTJIO Obl OBITh
3aMpenieHo coryiamarbesi ¢ TakuMu nonoxkenusmMu. Onnako MccnenoBarenbsckas rpymmna
MPUIILIA K BBIBOAY O TOM, YTO B HEKOTOPBIX CIIydasx MOJOOHBIE MOJIOKEHUS MOTYT pa3pyliaTh
IEJIOCTHOCTH JOroBopa. BaxHo oOecnednTh, YTOOBI OHU HE UCTIOIB30BAIHCH IS
MPOTUBOACUCTBUSA OOBEKTY U LIEIH TOTOBOpa. TeM He MeHee ObLIO BHICKA3aHO MHEHHE O
HEBO3MOXKHOCTH ONPEIENATh UX MocieAcTBus in abstracto.

465. Bbruio Takke YKa3aHO, YTO B HCKOTOPLIX CUTYAIlIHUAX PE3YJIbTAT UCIIOJIb30BAHUS HOI[O6HLIX
MOJIOYKEHUH MOYKET U HE BBI3LIBATH OCOOBIX HpOGHeM, OCO6CHHO, cClIn O6H38T€J'IBCTB3,
IMPpUHHUMACMbIC Ha cebs CTOpOHAaMHU B COOTBCTCTBUU C IMOJOKCHUCM O pa3rpaHU4CHNN, UMCJIH
CcBOEH HECJIbIO PCIICHUEC BOIIPOCOB TCXHUYCCKOI'O OCYIICCTBIICHUA MMOJIOKEHUH MHOI‘OCTOpOHHGfI

374 9
B ITYHKTC 2 ctatbu 20 HpOTOKOHa O I'pa’XAaHCKOHU OTBETCTBCHHOCTU U KOMIICHCAIIUH 34

yiiep0, IPUYNHEHHOW TPAHCTPAHUYHBIM BO3/ICHCTBUEM IMPOMBIIIUICHHBIX aBapHid Ha
TpaHcrpannunbie Bojbl, Kues, 2003 ros, roBopurcs:

"B otHOmeHusAx Mexay coboit CTOpoHsI, SBIsOMUECS YieHaMu EBporneiickoro
coobmiectBa, BMecTo crateid 15 u 18 mpuMeHsIoT COOTBETCTBYIOIINE HOPMBI
CoobmrectBa”.
% B nyHkre 3 ctathu 13 mpunasaTorn FOHNJIPY A KonBeHnu 0 MOXUIIIEHHBIX WM HE3aKOHHO
BBIBE3CHHBIX KYJIBTYPHBIX IIEHHOCTsIX, Pum, 1995 ron, roBopurcs:

"B ux B3aMMOOTHOIIEHUAX JloroBapuBaroItecs rocy1apcTBa-ujaeHbl OpraHu3aui
10 YKOHOMMYECKOW MHTETPalliy UM PETUOHAIBHBIX COOOIIECTB MOT'YT 3asiBUTh, YTO OHU
IPUHUMAIOT BHYTPEHHUE IIPABUJIA 3TUX OPTaHMU3alMi WK COOOIIECTB U, TAKUM 00pa3oM,
HE NMPUMEHSIOT B CBOMX OTHOILEHUSX MOJI0XKeHUs HacTose KonBenmu, o6iacTb
IPUMEHEHHS KOTOPBIX COBIAJAET C BHYTPEHHUMH IIPABUJIAMH .
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KOHBEHIIMH WIH K€ ObLTH OoJiee OJIaronpUsiTHBIMU, YEM T€, KOTOPBIE MPEAYCMOTPEHBI PEKUMOM,

OT KOTOPOTO OTCTYIUIN CTOPOHBI.

466. Ha ocHoBe cocrosiBIIerocst 00cyxaenus VccnemoBaTenbckas rpyIia MpUIiia K BEIBOIY O
TOM, YTO MpobeMe "pernoHanu3mMa’ He caelyeT OTBOJAUTE OTAEIHHOE MECTO B
3aKIJIFOYUTEITFHOM OCHOBHOM JoKiaie. Ckopee, pa3InvyHbIe aCIIeKThl MEMOpaHayMa U
COCTOSIBIIUXCS 1€0ATOB JIOJKHBI (PUTYPHPOBATh B KAYECTBE MPUMEPOB B 00IIICH cxeme
paccMOTPEHHsI TEMbI, OCOOCHHO B CBsI3M ¢ HOpMOi#i |ex specialis. YrnomuHaHKue 0 pernoHann3Me
Kak (hakrope, BeayieM K (parMeHTaInu, CiIeyeT TakKe BKIFOUYUTh BO BBEJCHUE K
3aKIIIOYUTEIbHOMY JoKIany. Cienyer MOMHHUTB, OJJHAKO, YTO POJIb PETUOHAIM3MA SIBJISICTCS HE
TOJIbKO HEraTuBHOW. JIaHHBII (paKTOp 4acTO OKa3bIBAETCS MOJIE3HBIM B KAYECTBE OJTHON M3
dopm ocyrecTiieHus ob1ero npasa (kak, Harpumep, B Kousenrin OOH mo Mmopckomy
npaBy). Bompoc o mojokeHusIX 0 pa3rpaHuYeHUH KaK O CIEeIUaIbHOM JOrOBOPHOM TEXHHKE,
UCToNb3yeMoi EBporielickuM cor3oM, OyIeT paccMaTpUBaThCs B KOHTEKCTE aHaIM3a
TIOHUMAaHHMS Pa3JINYHBIX BUIOB B3aUMOCBSI3H MEXy OOIIMM TIPAaBOM U CIICIIUATBHBIM MTPABOM B
ucciaenoBaHuu o teme «DyHKIus u chepa npuMeHeHust HopMbl lex specialis u Borpoc 06
"aBTOHOMHBIX peXUMax' ».

3. O0cy:kneHne HCCIeI0OBAHNUS 0 TOJIKOBAHUM I0OTOBOPOB B CBeTe "' JIIOOBIX
COOTBETCTBYIOIIHX HOPM MeKIYHAPOJAHOI0O MPaBa, MPUMEHsieMbIX B
oTHOIEHUsAX MexkaAy yuacTHukamu” (ctatbs 31 (3) ¢) BeHnckoii KOHBeHIHM
0 MpaBe MeKIYHAPOIHBIX J0r0BOPOB) B KOHTEKCTE 001eil IBOTIOIMUH
MEKIYHAPOTHOTO NMPaBa M BONMPOCOB, BHI3BIBAIOIINX 00€CIOKOEHHOCTH
MEKTYHAPOTHOTO COO0IIECTBA.

467. VccnemoBateinbcKasi rpyIna 00CyIuia TakKe MepeCMOTPEHHBIN TOKYMEHT

r-Ha Moauachuiaa Ha TeMy " ToKkoBaHHE TOTOBOPOB B CBETE "ITFOOBIX COOTBETCTBYIOIIUX HOPM
MEKIYHAPOIHOTO TIpaBa, MPUMEHSIEMbIX B OTHOIICHUAX MeXAy ydacTHukamu” (ctaths 31 (3) c)
BeHckoit KOHBEHITUH O MPaBe MEKIYHAPOIHBIX JJOTOBOPOB) B KOHTEKCTE OOIIIEH IBOITIOIHH
MEXTyHAPOIHOTO IPaBa U BOMPOCOB, BBI3BIBAIOIINX 00ECIIOKOCHHOCTh MEKIYHAPOIHOTO
cooneCTBa"376. OTMeuanoch, 4to B cooTBeTcTBUH o craThel 31 (3) ¢) BeHckoi KOHBEHITUH
NIPY TOJKOBAHUU JIOTOBOPOB YYUTHIBAIOTCS " JIFOOBIE COOTBETCTBYIOIINE HOPMBI
MEXTyHAPOIHOTO MpaBa, MPUMEHSIEMbIC B OTHOIIICHUSIX MEXY ydacTHUKaMu''. Takum
00pa3oM, TaHHOE MOJIOKEHUE COJIEHCTBYET MOCTAHOBKE MPOOJIEMBI JOTOBOPHBIX OTHOIICHUH B
KOHTEKCT TOJIKOBaHUs JTOTOBOPOB. OHO OTpakaeT TO, YTO MOXHO Ha3BaTh MPHHIIUTIOM
"CUCTEMHOI UHTETpaIluu”, T.€. PyKOBOJISIINM TPUHITUTIOM, B COOTBETCTBUU C KOTOPBIM
JIOTOBOPHI CIIETyeT TOJIKOBATh C YYETOM BCEX HOPM U MPUHITUIIOB MEKAYHAPOIHOTO TIPaBa -

37 Cwm. taxxe Campbell McLachlan, "The principle of systemic integration and

article 31 (3) (c) of the Vienna Convention”, 54 1.C.L.Q. (2005), pp. 279-320.
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JPYTHUMU CIIOBaMH, MEXIYHAPOAHOTO TIpaBa, HOHUMAEeMO020 Kak cucmema. IleperoBopsl mo
KOHKPETHBIM JIOTOBOpaM, KaK MPaBHUIIO, TPOXOJIAT KaK OTAEIHHOE TUIIOMATHIECKOE U
NPaKTUYECKOE MEPOIIPHUATHE, TPOBOAUMOE IKCIIEPTAMU B KOHKPETHON 00JIACTH PETYIHPYEMbIX
NPaBOOTHOIIICHUH, 0OXBaThiBaeMbIX joroopoM. Craths 31 93) ¢) npu3BaHa yBs3bIBaTh
OTJIeNIbHBIC JIOTOBOPHBIE MOJIOKEHUS, ABIISIOMINECS PE3yIbTaTOM TaKOTO MEPOIIPHSTHUS, CO
BCEMH JIPYTUMH aCTIeKTaMH BCETO KOMIUIEKCA IPpaB M 00s3aHHOCTEN TocyaapeTs. Kak
MHCTPYMEHT TOJIKOBAaHUS JaHHBIN MPHUHIIUIT OTPAKaeT XapaKkTep JOroBOpa KakK COTJIalleHus,

"peryampyeMoro Mex 1yHapoTHbIM HpaBOM"377.

468. DT1o0 nonoXXeHue, OJHAKO, HE CTaJo MaHaleel, MO3BOIIoNIe MUHUMU3UPOBATh
dparmenrarmio. JlelicTBurensHo, B ctathe 31 (3) €) He MPEAYCMOTPEH METOT pEIICHHS
npo0JieM KOJUTM3UU WK TyOIUpOBaHUS HOPM MEKIyHAapOTHOTO MpaBa - B HEl I0pUCTaM JIUIIb
npeJiaraeTcsi TOJIKOBATh IOTOBOPHI TaK, YTOOBI 00ECIIeYnBaTh COOTBETCTBHUE UX HOPMATHBHBIM
pamkam. Kak TakoBoe, JaHHOE MOJIOKEHUE 3aHUMAET CBOE MECTO B IIUPOKOM PsiIy MOJOKEHUN

¥ 378
Benckoii KOHBCHIUU U ITPpArMaTU4YCCKUX MCTOJO0B YPCI'yJIUPOBaHUA KOJUIM3UH .

469. Panee cratbs 31 (3) ¢) mpuMensutach Heyacto. DaKTHUECKH, ITY CTATHIO HHOM pa3
KPUTHKOBAJIN 32 HEJJOCTATOYHO YETKOE OMNpe/IeIeHHe TOro, KOr/ia U KakuM o0pa3om ee
HA/JICKUT MIPUMEHSTH; YTO JeNIaTh C IyOTUPYIOUIUMU APYT IpYyra J0TOBOPHBIMU
00s3aTeNbCTBAMH; YUYUTHIBACT JIU OHA TAK)K€ HOPMBI OOBIYHOTO TIPaBa ¥ MOHUMAIOTCS MU HET
noJ1 "MoOBIMU COOTBETCTBYIOIIMMH HOPMaMHU MEXIYHApOJAHOTO IIpaBa, IPUMEHSIEMbIMU B
OTHONICHMSIX MEX]Iy YIaCTHUKaMH," HOPMBI IIPaBa, AeMCTBOBABIINE MPU 3aKIIOUEHUN
noroBopa>’®. OnHaKo, KaK MOKA3BIBACT HEABHSIS IPAKTHKA, JAHHOE IOJIOKEHHE IIPHMEHSETCS
Tenepb 3HAUMTENbHO Yaie. Tak, HampuMep, OHO OBLJIO UCTIONBE30BaHO TpubyHaIoOM Mo
YpEryJMpOBAHUIO B3aUMHBIX MipeTeH3uil pana u CLIA®®, EBporneiickum cy1oM 1o npaBam

77
3 BeHckast KOHBEHIIUS O TIpaBe MEKIYHAPOIHBIX JIOTOBOPOB, cTaThs 2(1) a).

7 . .
38 B ux 4mcIio BXOISAT U JpyTue METOJIbI, 00Cyk1aemblie MccinenoBaTenbeKoi rpymmoi.

39 Cm. ocoboe MHeHHe cynbu BepamanTtpu no neny Ilpoexm I'abuuxoso-Haovmapow

(Benepusa npomus Cnosaxuu), 1.C.J. Reports,1997, p. 7, at 114. Cwm. taxoke Hugh

W.A. Thirlway, “The Law and Procedure of the International Court of Justice 1960-1989 (Part
Three)”, B.Yb. I.L, vol. 62 (1991), p. 1 at p. 58.

%0 Esphahanian v. Bank Tejarat, (1983) 2 1.U.S.C.T.R. 157. Cwm. raxxe Case No. A/18,
(1984) 51.U.S.C.T.R. 251, at p. 260. D10 mosoxeHHe ObLIO TAKKE MCIOIB30BAaHO B 0COOOM
MHeHuH 110 aeay Grimmyv. Iran, 2 LU.S.C.T.R. 78, a p. 82 B ¢Bsi3u ¢ BOPOCOM O TOM, MOTJIO JIKX
HeoOecnieueHrne MipaHoM 3anuThl Jiniia ObITh KBATU(PHUITUPOBAHO B KAYECTBE MEPHI,
3aTparuBaroiieii "umMyIecTBeHHbIe mpasa” ero cynpyru. Cu. Takske AmOco International

Finance Corporation v. Iran (1987 — 1) 151.U.S.C.T.R. 189, at p. 222.

220



quOBeK3,38l, ap6I/ITpa)KHI)IMI/I TpI/I6YHaJIaMI/I, YUpCKAABIIUMUCA B COOTBETCTBUU

C MHOT'OCTOPOHHHUMU COFJIaIHeHI/IS'IMI/I382, AHCJIHSIIII/IOHHI)IM OpraHoM B paMKax I[OFOBOpCHHOCTI/I
BTO no pa3pemiennto cn0p013383, a TaKkke MexXnyHapoIHbIM Cyn0M384. Uto0s!
"3amelicTBoBath” cTaThio 31 3) ¢) OBLIO MPEIIOKEHO: 1) BOCCTAHOBHUTH PEIIAIOIIYIO POJIb
0011Ier0 MEXIYHAPOIHOTO MPaBa B TOJIKOBAHHH JOTOBOPOB; 1) ONpPEACTHUThH PEICBAHTHOCTD
JPYTUX HOPM JOTOBOPHOTO MEXIyHAPOIHOTO IPaBa B ATOM IIpoliecce; U 1ii) MpOosSCHUTH
TIOJIOKEHUE MEXTYHAPOIHBIX JOrOBOPOB B MPOIPECCHBHOM Pa3BUTHH MEXYHAPOIHOTO MpaBa
(monsitue "wHTEpTEMOOpANBLHOCTU"). B 3TOM CBS3M B EPECMOTPEHHOM JIOKJIA/IE T-Ha
MbHchunaa u3naraeres psi NPeUIoKESHHUH T pACCMOTPEHUSL.

470. Bo-mepBbIX, B COOTBETCTBUH C MPHHIIUIIOM "CHCTEMHON WHTETPAIMK TTPH TOJKOBAHHUH
TOTO WJIM UHOTO MEKIYHAPOIHOTO JOTOBOPA JIOJKHBI TAK)KE YUUTHIBATHCS HOPMBI
MEXTyHAPOIHOTO OOBIYHOTO MTPaBa U OOIIKE MPABOBBIC MPHHIIUIIBI, KOTOPBIC JICHCTBYIOT B
OTHOIIEHHSIX MEKIY CTOPOHAMH JIOTOBOpA. Y TIOMSHYTBIN TPUHIIUIT MOYKHO U3JI0KHTh KaK B
BUJIC HETaTUBHOM, TaK U TIO3UTUBHOW TTOCBHLIKH:

%1 Golder v. United Kingdom, ECHR 1975 Ser. A No. 18 u Loizidou v. Turkey, ECHR, 1996.
Ser. A Vol, VI. Cwm. takxke Fogarty v. United Kingdom, Application No. 37112/97, ECHR,
2001, Val. X1, p. 157; McElhinney v. Ireland, Application No. 31253/96, ECHR, 2001, Vol. XI,
p. 37; Al-Adsani v. United Kingdom, Application No. 35763/97, ECHR, 2001, Val. XI, p. 79;
Bankovi¢ v. Belgium, ECHR, 2001, Vol. XII, p. 333.

%2 Permanent Court of Arbitration: Dispute concerning access to information under article 9
of the OSPAR Convention: Ireland v. United Kingdom, Final Award 2 July 2003, 42

ILM (2003) 1118. Cwm. takke: The International Tribunal for the Law of the Sea: the Mox
Plant case (Ireland v. United Kingdom), Request for Provisional Measures Order, 3 December
2001, www.itlos.org; Permanent Court of Arbitration, Mox Plant (Ireland v. United Kingdom),
Order No. 3 (24 June 2003), 42 ILM (2003) 1187. Cwm. Taxxe Pope and Talbot Inc v. Canada
before the NAFTA Tribunal, Award on the merits, 10 April 2001; award in respect of damages,
31 May 2002, 41 ILM (2002) 1347 u (at www.worldtradel aw.net/nafta/chapllinterp.pdf).

%3 WTO Appellate Body Report, United Sates— Import Prohibition of Certain Shrimp and
Shrimp Products (* US— Shrimp” ), WT/DS58/AB/R, adopted 6 November 1998, DSR 1998:V I,
2755; WTO Appellate Body Report, European Communities — Measures Concerning Meat and
Meat Products (Hormones) (* EC — Hormones’ ), WT/DS26/AB/R, WT/D$48/AB/R, adopted
13 February 1998, DSR 19981, 135.

%4 Case concerning Oil Platforms (Islamic Republic of Iran v. United Sates), |.C.J. Reports,

2003, p. 161. Cwm. takxe ocoboe MHeHHE cyapu Bepamantpu o gery Case Concerning the
Gabcikovo-Nagymaros Project (Hungary v. Sovakia), 1.C.J. Reports, 1997, p. 88 at 114.
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a)  He2amueHol B TOM CMBICIIC, YTO MPH MPUHITUHU JIOTOBOPHBIX 00sI3aTEILCTB CTOPOHBI,
KakK IMpeJrosaraeTcs, He JeiCTBOBAIM MPEIHAMEPEHHO BOIIPEKH HOpMaM OOBIYHOTO MpaBa WK
OoOLIMM NpUHIUIIAM [IpaBa; U

b)  nosumuenoii B TOM CMBICIIE, UTO CTOPOHBI O0S3YIOTCS "TIPUMEHSTH 00IIUE
IPUHIUITBI MEXKYHAPOIHOTO [IPaBa B OTHOLICHUH BCEX BOIPOCOB, KOTOPBIE [10rOBOD]

HE PETYJIMPYET SICHBIM HJIH 0COOBIM o6pa30M"385.

471. BaxxHoe 3HaYCHUE HOPM OOBIYHOTO TIPaBa M OOIIUX IMPUHIIUIIOB MPOSIBISAETCS B MOJTHON
Mepe BCSIKUH pa3, KOT/1a Kakoe-Ti00 JOTOBOPHOE MOJIOKEHHE SBISIETCS] HESICHBIM WIIH JOITYyCKaeT
HIMPOKOE TOJIKOBAHHE, JINOO KOT]a HCIIOJIb3YEMbIE B IOTOBOPE TEPMHHBI UMEIOT
oO0IIeTTPU3HAHHOE B MEXIYHAPOIHOM OOBIYHOM TIpaBe 3HAUYEHUE, U3 KOTOPOTO COOTBETCTBEHHO,
KAaK 9TO MOKHO TIPEIOJIOKUTE, JOJKHBI HCXOAHTh CTOPOHBI . VIHOI/A 9Ta IpOLeIypa MOKET
noTpe0oBaTh MPOBEICHUS MTOAPOOHOTO HCCIICIOBAHUS HE OTHOCSIINXCS K JJOTOBOPY UCTOYHUKOB
JUTSL OTIPENICIICHUS COIePIKaHuUs IPUMEHSIEMOM HOPMBI OOBIYHOTO MPpaBa WM OOIIET0 MPUHITUITIA
(kak rmpu pa3duparenabCcTBe aeiaa Anb-Adcanu M Iena 0 He(hmanbix naam@popmax). 3HaueHHE
HOPM MEXJIYHAPOTHOTO OOBIYHOTO MpaBa U OOIIMX MPABOBBIX MPUHIIMIIOB B paMKaX TOH
IPOIIETyPHI 3aKITFOYACTCS B TOM, YTO OHH BBITIOJTHSIOT (DYHKIIHEO CUCTEMHOTO HJIH

o 387
KOHCTUTYHOUOHAJIIBHOTO XapaKTepa P OIMHCAHUKU ACUCTBUA MCXKIYHAPOIAHOI'O IIPaBOIIOpsAIKa .

472. Bo-BTOpBIX, €CITU B OTHOILICHUAX MEXKY CTOPOHAMH MIPUMEHHUM JIPYrOi JOTOBOP, TO B
9TOM CBSI3M BOSHUKAET BOIIPOC O TOM, TOJKHBI JIM 6Ce YHACTHUKHU TOJIKYEMOT'O JOTOBOpa OBITH
TaKk)Ke CTOPOHAMU JPYTOTo I0TOBOPA, Ha KOTOPHIH B IENSAX TOJIKOBAHMS JIENAETCs CChIJIKA KakK Ha

%5 Georges Pinson No. 50, Franco-Mexican Commission, (Verzijl President) AD 1927-8

No. 292: "Iloapa3ymeBaercs, 4To Jr00as MeKIyHApOHAS KOHBEHITUS UCXOIUT U3 OOIIHNX
NPUHITUIIOB MEKYHAPOIHOTO MIpaBa Mo BCEM BOIPOCaM, KOTOPHIE OHA HE PEryUpyeT SCHO
BBIPOKEHHBIM CITOCOOOM HJIM HHBIM 00pa3oMm".

386 Hampumep, kak B TOJTKOBaHHHM TEPMHUHOB "' CIIPABEJIMBOE U paBHOE oOparieHue" u
"BCECTOPOHHSIS 3allUTa U OE30MMACHOCTh", MCTIOIB30BAHHBIX MPU pa3dupaTesbeTBe Aena Pope &
Talbot inc. v. Canada.

%7 IIpumepamu HOpM OGBIYHOTO [PaBa MOTYT CIIYKUTh: KPUTEPHH TOCYIapCTBEHHOCTH (J[eI10
Loizidou); HOpMBI TipaBa 00 OTBETCTBEHHOCTH IOCYAapCTB (OHM TOBJIMSIIH KaK Ha 00beM
00s3aTeNIbCTB B 0OMacTH mpaB dyenoBeka (mesno Loizidou, Issav. Turkey) (sxamo6a Ne 31821/96 ot
16 nostopst 2004 rosa) - CM. TakKe UCIOJIb30BAHNE FOPUCAUKIIMOHHBIX HOPM MEXKTYHAPOTHOTO
nyOJIMYHOTO MpaBa IMpH pa3dupareapcTBe aeiaa Bankovié v. Belgium 123, seimie, cHocka 381, at
pp. 351 u 352, paras. 59 u 60, - Tak ¥ Ha MPaBOBBIE HOPMBI O TPUMEHEHHH YKOHOMHUECKUX
KOHTpMeED B pamkax JloroBopertnocti BTO 1o pa3pelieHnio criopoB); HOPMEI ITpaBa 00
UMMYHHUTETE FOCYIapCTB; MPUMEHEHHE CHIIbI; MpUHIUN n100poii Boau (memo US- Shrimp).
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WHOMW UCTOYHHK MCKIAYHApPOOHOI'O IIpaBa. Ha Z[aHHBIf/'I BOIIPOC MOXKHO JaTh YCTHIPEC BapUaHTa
OTBETA.

a)  BCE CTOPOHBI TOJKYEMOTO JIOTOBOPA JOJKHBI OBITh TAK)KE CTOPOHAMHU JIFOOBIX
JIOTOBOPOB, UCTIOIB3YEMBIX JIJISl TOJIKOBaHUSI IEPBOTO Z[OFOBOp3,388. Takast HOpMma sIBIIsI€TCA
SCHOI, HO OYeHb Y3KOoi. Bo3HuKaromue B 3TOH CBSA3U MPOOIEMBbI MOT'YT OBITh O0JIETYEHBI
MOCPEACTBOM IPOBEJCHHUS Pa3IUUMs MEXKAY UCTIOIB30BaHUEM IPYroro JOroBopa AJs Ienei
MOIKOBAHUS VUTH TS TIENIeH npumenenusi. B m000M ciydae TakoW JPYroi TOTOBOP MOYKHO
BCEr/la UCTOJIb30BaTh KaK CBHUJIETEIHCTBO OOIIETO B3aUMOIIOHUMAHUS MEKy CTOPOHAMH;

b)  cropoHBI, y4acTByIOIIKE B cnope, SIBISAIOTCS TAK)Ke CTOPOHAMH JAPYTOTO J0rOBOPA.
Takoil moaxoa pacuIMpyUT KPYT AOTOBOPOB, KOTOPHIE MOTYT ObITh MPUMEHUMBI B IENSIX
TosikoBaHusg. OJHAKO B 3aBUCUMOCTH OT TOTO, KaKH€ MapTHEPHI [0 KOHKPETHOMY JOTOBOPY
BIPYT OKaXyTCs YUaCTHUKAMHU CIIOPA, MOXKET BOSHUKHYTh PUCK HECOTTIACOBAHHBIX TOJIKOBAHMIA;

C) HOpMa, CoAcpKamasicia B KOHKPETHOM OJOI'OBOPE, NOJIKHA OGJ’I&,Z[@.TB CTaTyCOM HOPMBI

389
. XoTsa MpEUMyHICCTBO TAKOI'O IMMOAX0Aa 3aKI0YACTCA B

MCXKAYHAPOIHOI'O OOBIYHOTO ImpaBa
€ro CTPpOroCTH, OH MOXKET OBITh HCOIIPABAAHHO OI'PaHUYIUTCIbHBIM B OTHOIICHHUU TCX TOTIOBOPOB,
KOTOPBIC HIUPOKO NPU3HAOTCA MCKAYHAPOIAHBIM COO6H_ICCTBOM (B TOM YHUCJIC YHAaCTBYIOIIIMUMHU B
CIIope FOCY)IapCTBaMI/I), HO HC COOTBCTCTBYIOT IIO BCEM ACIICKTaAM HOPpMaM MCKAYHAPOIHOTO

o0wruHOrO Mpasa (kak, Harnpumep, Kousenius OOH mo Mmopckomy mpaBy);

d)  xoTs u He moTpeOyeTCs MOTHOM HACHTU(DUKAIIMKA CTOPOH IOTOBOPA, MOXKHO
MPENOJIOKUTD, YTO APYyTasi UCTOIb3yeMasi HOpMa UMILUTUIIUTHO IPU3HAETCS WIH JIOMYCKaeTCs

390
BCEMH CTOPOHAMM TOJIKYEMOI'O A0roBopa .

473. Tpetbs mpobiieMa, KOTOpasi BO3HHKAET B CBs3U ¢ mpuMeHeHneM ctatbu 31(3) ¢), kacaercs
UHTEPTEMITOPAIBHOCTH, T.€. - B OTHOIICHUH JIPYTUX HOPM MEKIYHAPOIHOTO MIPaBa Mpu

38 Takoii moaxox KCIIONB30BaH B nokimae I'pymmst okcrepros TATT, neno United Sates —

Restrictions on Imports of Tuna ("US— Tuna I1"), DS29/R, 16 June 1994, unadopted, 33 ILM
(1994) 839, at para. 5.19.

¥ Cwm,, HaTpUMep, CIeJIaHHBINA B paMKaX pa3ouparernbera aeina US- Shrimp akieHt Ha ToMm,
yt0, X0Ts1 CoenuHenHsbIe LlTaTe! He patudunupoBam Konsennnro OOH o MopckoMy mpaBy, B
X0J1€ MMPEHUN OHU MPU3HAIH, YTO €€ COOTBETCTBYIOIIUE MOJIOKEHUS TPEUMYIIIECTBEHHO
OTpakaroT HOPMbI MEXTYHAPOJIHOTO OOBIYHOTO MPaBa.

30 omun BBICTYIAET 32 MPUMEHEHHUE TaKOTr0 MOAX0/1a B OTHOIIEHUHN ' OXBayeHHBIX
cornamrenuit BTO". Cm. Joost Pauwelyn, Conflict of Normsin Public International Law — How
WTO Law Relates to Other Rules of International Law (Cambridge: Cambridge University Press,
2003), pp. 257-263.
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TOJIKOBAaHUU JIOTOBOPA - OTPAHUYMBACTCS JIM TOJIKOBATEIh HOPMAMH MEXIYHAPOIHOTO MTpaBa,
JIEMCTBOBABIIMMH B MOMEHT MPUHSTHS JOTOBOPA, WIH K€ MOTYT TaK)K€ YUUTHIBATHCS
MOCJIETYIOIIME U3MEHEHUS, BHECEHHBIE B /:[omBopggl? 3/1ech MOKHO TIPOBECTH PA3IMUNE MEKIY
MOCJIETYIOIIUMHU JJOTOBOPAMH, KOTOPBIE MOT'YT MOBIUSATh HA npuMeHeHue TOJIKyeMOro JOToBopa
(mpotiecc axmyanuzayuu M 0CO8PEMEeHUBAHUsL TOTKYEMOTO Z[OFOBOpa)sgz, U JIOTOBOPAMH,
KOTOpBIE MOTYT MOBJIHATH HA MOJIKO8AHUE CAMOTO JIOTOBOPA, T.€. TEMU CIydasMH, KOTla cama
KOHIEMIIHS I0TOBOpa SBJSIETCS "HE CTaTUYECKOM, a YBOIIOLIOHHON" . XoTs MPUHIINTL
OJTHOBPEMEHHOCTH (OH 3aKJIF0YAETCS B TOM, YTO YYUTHIBAIOTCS JIHIIHh T€ TOJKYEMbIE MOJOKECHHUS,
KOTOPBIE OTHOCSITCS K TOMY K€ BPEMEHH, UTO M CaM JOTOBOP) HAIIIEN MOICPHKKY, HETb3sI

a priori KCKJIFOYUTh, YTO CTOPOHBI MOTYT 3aX0OTETh, YTOOBI TOJIKOBAHUE WM IPUMEHEHHE
JIOTOBOpA YYUTHIBAJTIO MOCIEAYIONTUE U3MEHEHUS.

474. Bmecte ¢ TeM OJHO TOJBKO IPEANoiaraeMoe HaMepeHHe CTOPOH HE MOKET MOCITYKUTh
HaJIe’KHBIM OPUEHTHPOM JJIs pelIeHus 1aHHOo! npobieMsl. ToskoBaTento, ckopee, CleayeT
HalTH KOHKPETHBIE CBUJIETENIHCTBA COOTBETCTBYIOIIMX HAMEPEHUN CTOPOH B MaTEpUaIbHBIX
UCTOYHHUKAX, YIIOMUHAEMBIX B cTaThsaX 31 1 32 BeHCckol KOHBEHLIMHU, a UMEHHO. B CaMHX
TEpMUHaX JOrOBOpa; B KOHTEKCTE; B 0OBEKTE M LIEJIN I0r0BOPa; U, €CIH 3TO HEOOX0AUMO, B
NOATOTOBUTENIBHBIX MaTepHanaX394.

475. WccnenosaTenbcKasl rpyIina IpUBETCTBOBANA MIPEICTABICHUE IEPECMOTPEHHOTO
JOKYMEHTa T-HOM M3HCOUIIOM, TIOIEpKaB B 1I€JIOM HCIIOJIb30BaHUE B OTHOILICHUH

cratbi 31 (3) C) ToJNIKOBATENBHOTO MTOAX0/a, KOTOPBIH MOXET MPUHECTH MPAKTHYECKYIO MOJIb3Y
CyZIbsIM M pyKOBOJUTENSIM. V30paHHBIi UM MMOJXO0J, HAMPABICHHBINA HA JOCTUXKEHUE CUCTEMHON
MHTETpaly, OblJI MPU3HAH COOTBETCTBYIOIUM TOMY MOJAXO/Y, KOTOpBIN NpuMeHuia ['pynna

1 n
%9 YinomuHaHue B Ha3BaHUU HUCCICIOBAaHUs I'-Ha ME)HC(bI/IJII[a TOJIKOBAaHHUs B KOHTCKCTC

0011e# SBOIIOIUN MEKYHAPOTHOTO MpaBa M BOIIPOCOB, BHI3BIBAIOIINX 00ECTIOKOEHHOCTD
MEXIYHApOJAHOTO cO00IIecTBa", CBA3aHO C MPOOJIEMON HHTEPTEMIIOPATHLHOCTH, KOTOpasi He
ObLJIa CO BCEH ompeieieHHOCThIO pemena Komuccueit B MoMeHT pa3paboTku ero BeHckoi
KOHBEHITUH.

%92 OSPAR Tribunal Arbitral Award in Mox Plant, p. 1138, para. 103.

393 Robert Jennings and Arthur Watts (eds.), Oppenheim’s International Law, 9th ed.
(London: Longman, 1992), at p. 1282.

4 o
3 MC)K,Z[yHaPOIIHBII/I CYZ[ HCOAHOKPATHO 3a4BJIAJ, YTO 3TO AOITYCTUMO B TCX ClIydadX, KOorja

CTOPOHBI BKIIFOYAKOT B CBOH A0roBOP IIOJIOKCHUA, KOTOPLIC, UCXO005 U3 UX mepmuHojiocuu uiu
xapaxmepa, IpeAyCMaTPUBAIOT IBOIIOIMIO. [lociieHUM MPUMEPOM TaKOTO M0J1X0/1a OBLIO
pazouparenncTBo aena Case concerning the Gabcikovo-Nagymaros Project (Hungary v.
Sovakia), I.C.J. Reports, 1997, p. 7, a 76-80. Cwm. Takke ocoboe MeHUe Cyapu BepamaHTpw,
ibid., pp. 113-115. Cwm. Ttake, HanpuMep, KOHCYITATUBHOE 3aKiIoueHue 1o aexy Namibia
(Legal Consequences), Advisory Opinion, 1.C.J. Reports, 1971, p. 16, at p. 31; Aegean Sea
Continental Shelf Case (Greecev. Turkey), 1.C.J. Reports, 1978, p. 3., at p. 32.
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npu obcyxenun noknana [Mpencenarens o lex specialis u Bornpoce 00 "aBTOHOMHBIX pekuMax’
B IIpoIIoM rofy>. Hekotopsie wieHsl KOMHCCHH TeM He MEHee BHIPA3iili MHEHHE, UTO
NOJOOHBIN MPUHIIMII, TOXKATYH, OBLIIO ObI HEOOXOAMMO 0OOCHOBATH CO CCHUIKOI Ha caMmy
Benckyro konsenuuto. Ilo stoii npuunne MccnenoBarensckas rpymnma BpICKa3auach 3a To,
YTOOBI TOBOPUTH HE O "TpUHLMUIE", @ O "LIETN CUCTEMHON MHTErpanuu. B cooTBeTcTBUU C
TaKOM LIeJIbI0 IOTOBOPHI, HE3aBUCHMO OT BOIIPOCOB, KOTOPHIM OHM MOCBSIIEHBI, SBIISIOTCS
HOPOXKIEHUEM MEXyHapOJHO-TIPAaBOBOM CUCTEMBI M UX JIeHCTBHE MpeAoNpeaeseTcss HUMEHHO
3TUM (haKTOM.

476. WccnemoBaresbcKas IpyIIa MprU3Haia HeoOX0AUMOCTh 3ajelicTBoBanus cratbu 31 (3) C).
OHaKO MHOTHMU OBLITO BBICKa3aHO MHEHHE O HEOOXOIMMOCTH Pa3bsICHEHUS CBSI3EH MEXKIY
nyaktamu a) u b) craten 31 (3) u ee mynkrom C). TTyHKT 3 ) HEe TOIKEH UCIIOIB30BATHCS BHE
obmrero koHTekcra crathl 31. Kpome Toro, ObUTH BRICKA3aHBI ONPEICICHHBIC COMHEHHSI HA TOT
CYET, YTO MOXXHO OYCHB JAJIEKO 3alTH MPHU ONpEeIICHHH HOPM TOJIKOBAHHsSI JOTOBOPOB. Takoe
TOJIKOBaHHE SIBJISIETCSI CKOpPEE "TBOPUYECTBOM'', KOTOPOE BPSII JIM MOKHO PETJIAMEHTHPOBATH
KECTKMMHU HOPMaMH HITU TPOLIEAYPaMHU.

477. Vccnenoarenbckas Tpynma noJauyepKHysia Ty THOKOCTh, KOTOpasi Halllia BOILJIOIIEHUE B
cratbe 31 (3) ¢). Ona npu3Haia, 4To ymoMuHaeMbie B ctatbe 31 3) ¢) HOpMBI BKITIOYAIOT HE
TOJIBKO JIpYTHE IOTOBOPHBIE HOPMBI, HO M1 HOPMBI OOBIYHOTO TIpaBa M OOIIME TPABOBBIC
NPUHIUIGL. B oTHOMIEHHH PO OOBIYHOTO MpaBa M OOIIMX MPUHIIMIIOB OBIJIO OTMEYEHO, YTO
MIOMHUMO CUTYAIIHi, yTOMSIHYTBIX B TIyHKTE 471 BhIlIe, 00BIYHOE MPaBO U OOIINE PUHIIMITEI
MOTYT OBITh PEJIEBAHTHBIMU TAK)K€ B CIIy4ae paclajia JOroOBOPHOIo pekuMa. bbiio
MOJITBEP>KJIEHO BBICKa3aHHOE TAK)XK€E B IIPOLIOM T'OAY MHEHHUE O TOM, YTO €CIIU MOYKHO
HPUMEHUTH HECKOJIKO HOPM U3 PA3IMYHBIX HCTOYHUKOB (IOTOBOP, OOBIYHOE MPaBo, 00IIne
TPUHIIMIIBL), TO, XOTSI HAKAKOW O(UIMATEHON HepapXUH UCTOUYHHKOB TpaBa HET, MPaBOBEIBI,
CTPEMSCH PEIINTh IPOOJIEMBI, KACAIOIINECS TOJKOBAHUS, KaK [IPaBWIIO, IPUHUMAIOT BHAYAJIE BO

BHUMAaHHEC JOTOBOPHI, 3aTEM HOPMbI OOBIYHOTO ImpaBa U IOTOM O6HII/I€ MPUHIUIIBI.

478. Kacasich Apyrux NpUMEHUMBIX HOPM MEXIYHAPOTHOTO JJOTOBOPHOTO TPaBa,
HccnenoBaTenbekast rpyIina OTMETHIIA, YTO € HeT HE0OXOJUMOCTH 3aHUMATh KaKyI0-JIH00
OKOHYATEJIbHYIO MO3UINIO B OTHOIICHUH YETHIPEX BAPHAHTOB, IPEIaraeMbIX B ITyHKTE 472
BbIle. Takas 3amaya, Mo ONMpeAEICHUIO, BO3JIAraeTcs Ha Cy1eil Wi PYKOBOAUTENEH, UCXOAS U3
XapakTepa TOJIKYeMOTO JJOTOBOPa U KOHKPETHBIX 00CTOSATENBCTB KaXK/IOTO JIeia. BbUTo Takxke
BBICKAa3aHO MHCHHUEC O TOM, YTO MOXKHO OBLIO 6I>I PACCMOTPECTL U ITATOC PCIICHUEC, @ UMCHHO
H€O6XOI[I/IMOCTI) IMPUHHUMATh BO BHUMAaHHUE BCC COOTBCTCTBYIOIIMEC HOPMbI MEKAYHAPOJIHOT'O
ImpaBsa, IPUMCHUMBIC K OTHOIICHUAM MEKAY CTOPOHAMHU, U MTPUAABATH UM HOIIO6aIOHIHI>'I BEC,

KOTOpBIfI COOTBETCTBOBAJ ObI KOHKPCTHBIM 00CTOATCILCTBAM.

395 .
Od¢puyuanvrvie omuemul I'enepanvrou Accambneu, naimooecam 0esamas ceccus,

Hononnenue Ne 10 (A/59/10).
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479. UYro xacaeTcss HHTEPTEMITOPATLHOCTH, TO TOIICPIKKY HAILTH W IPUHIIHIT
OJIHOBPEMEHHOCTH, U IBOJIOIMOHHBIN TI0/1X0/1. MccnemoBaTenbckas rpymna BHOBb OTMETHIIA,
YTO €H He CIeyeT eNaTh BEIOOP MEXKIY Pa3IMUHBIMU MO3UIUsAMU. [lo MHeHHIO ['pymimibl, ee
pOJIb OTPAHUYMBACTCS YKa3aHUEM BO3MOXKHBIX BAPHAHTOB, KOTOPBHIMU PACIIONIATAlOT CYAbH UITU
PYKOBOJIUTEIH, YIIOJIHOMOYCHHBIC ONIPEIENIATh, OTPAHHYUBAIOTCS JIM YIIOMSHYTHIC B

cratbe 31 (3) ¢) "mo0bIe COOTBETCTBYIOIIME HOPMBI' HOPMAMH, I€HCTBOBABIIMMH B MOMEHT
NPUHSATHUS IOTOBOPA, WITH YK€ OHU MOTYT OBITh PACIIUPEHBI I 0XBaTa MOCIIEIYFOIIUX
JIOTOBOPOB.

4,  OOcyxaeHue MpeaIBapuTeabHOro 10kjaIaaa ' Uepapxusi B MeKIyHAPOIHOM
npase:. jUSCOgeNs, o6s3aTeIbCTBA efga omnes, cratbst 103 YceraBa
Opranm3zanmuun O0bennueHnpIx Hanuii kKak KoJJIM3MOHHBIE HOPMBI'

480. HccnenoBarenbcKasi IpyIIa pacCMOTpeNia TakKe MePeCMOTPEHHBIHN TOKIIa

r-ua 3. [anuikoro, o3ariaBieHHbIH "epapxusi B MEXTyHApOIHOM MpaBe: jUS COgens,
o0s3atenscTBa el ga omnes, crarbs 103 YcraBa Opraam3anuu O0beanHeHHbIX Haruit kak
KOJUTM3HOHHBIC HOPMBI'. B 1okimane ObUTH HaMEUEeHBI Pa3IMYHBIC ACTICKThI, KOTOPBIC
HE0OXOMMO PACCMOTPETH B CBSI3M C KOHIIENIIMEH UEPAPXUU B MEKTyHAPOIHOM IpaBe, JaBajach
KpaTKasi XapaKTepUCTUKA HOPM JUS COgENS, 00s13aTeNIbCTB el Ja OMNES U XapaKTepa 00s3aTeNIbCTB
cormmacHo cratbe 103 YceraBa ¢ mpakTHUECKUMU ITPUMEPAMU TOTO, KaK TPAKTYIOTCSI HEKOTOPHIE
U3 3TUX KaTeropHﬁg%, a TaK>Ke CTAaBUJIUCh BOIIPOCHI O BO3MOXKHBIX B3aMMOCBSI3SIX MEK/Ty HUMH.
B noknane Takxke paccMaTpuBaioCh MOTEHIIMATBLHOE BO3ACHCTBUE ATUX TPEX KaTEropuil Kak
KOJIJTU3MOHHBIX HOPM Ha Iporiecc pparMeHTaIli MEXTyHapOAHOTO MpaBa, 1 0COOEHHO Ha
JIpyrue HOPMbI MEXIYHAPOJIHOTO MPaBa, U OCBEIIAIACH CBS3b 3TOT0 UCCIEAOBAHUS C APYTUMHU
WCCJICIOBAHMSIMHE 10 BOTIPOcaM (hparMeHTaIliy MEXTyHAPOIHOTO MpaBa.

481. B menom otmedanock, yTo MccnenoBarenbckas rpymnma J0KHA TOAXOIUTh K
paccMOTpEHHIO U 00CYXICHUIO KOHILICTIIIUH HEPAPXUHU B MEKITYHAPOIHOM TPABE C TOUKHU 3PEHUS

3% Hanpumep, Barcelona Traction case, |.C.J. Reports, 1970, p. 3, a p. 32; East Timor

(Portugal v. Australia), 1.C.J. Reports, 1995, p. 99, at p. 102; Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v.
Yugoslavia (Serbia and Montenegro)), Preliminary Objections, Judgment, 1.C.J. Reports, 1996,
595, at p. 616; Reservations to the Genocide Convention, 1.C.J. Reports, 1951, 15, at p. 23;
Separate Opinion Judge Lauterpacht, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and
Montenegro)), I.C.J. Reports, 1993, p. 407, at p. 440, para 100. CMm. KOHCYJIbTaTUBHOE
saxmoucHue ot 9 uronns 2004, npuBoaumoe B qokymenre A/ES-10/273 u Corr.1," [Ipasoswie
noC1e0Cmsusi CmpoumenbCmea Cmenbl Ha OKKYRUPOBAHHOU NAIeCMUHCKOU meppumopuu’ .

Cwm. Takxe B IHTepHETE O ajpecy:
http://www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm (mociieanee nocemienue 13 urosst
2005 ropa).
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MepapXxuu HOPM U 0053aTEIbCTB, HE UCKIII0YAs allpuopy APYrue BO3MOKHbIE KOHIIETIIINN
uepapxun. lloguepkuBanoch Takxe, 9T0 KOHIIETINS HepapXHH B MEXyHAPOIHOM IpaBe ObLIa
0COOEHHO pa3paboTaHa JOKTPUHOM.

482. Kpome Toro, ObLIO OTMEUEHO, YTO HOPMBI jUS COgENS, 00s13aTeIbCTBA ef ga OMNES u
obs3arenbeTBa coriacHo YceraBy Opranmsanun O6benuneHnbix Hammii (crates 103 Yerasa)
JOJIKHBI PACCMATPUBATHCS KaK TPU MapalljieNIbHbIe U OT/IEIbHbIE KATETOPUHU HOPM U
0053aTeNnbCTB, MPUHUMAs BO BHUMAaHHUE WX UCTOYHUKH, UX MaTepHalIbHOE COIepKaHHeE,
TEPPUTOPHUATBHBIN OXBAT U MPAKTUUECKOE MPUMEHEHHE. Y BCEX TPeX KaTeropuil TaKxke
UMEIOTCSI M CBOM OTIpe/Ie/ICHHbIE CIa00CTH: a) €CJIM TOBOPHTH O JUS COgENS, TO KaKoro-aubo
OKOHYATEJBHOTO KaTajaora 3TUX HOPM He CYIIECTBYET, /1a M caMy KOHIIEMIIHIO Hellb3sl Ha3BaTh
abcomoTHO OeccropHoii; D) 0bs3arenbeTBa erga OMNES 3a4acTyr0 HOCIT OYeHb 00Ut
XapakTep B IUIaHE KaK COAep KaHUs, TaK U IPUMEHEHUS, 1 OHU 3aMBIKAIOTCS Ha "TIPaBOBbIE
HUHTEPECHI BCEX FOCYAApPCTB", KOTOPBIE MOTYT MEHATHCS C TEUCHHEM BPEMEHH; C) B OTJIMYHE OT
HOPM jUS COgEeNS 1 00s13aTeIbCTB ef ga 0MNES, 00s13aTenbeTBa cormacHo cratbe 103 Yeraa
dbopManbHO HECYT TOJIBKO TOCYIApCTBa, sABjstonrecs wieHaMmu Opranuzanuu O0beTuHEHHBIX
Haruii.

483. XoTs 3TH TpU KaTETOPUH MOPOKAAIOT IUPOKUNA KPYT pa3HOOOPa3HBIX TEOPETHUECKUX U
MPAKTUYECKUX BOMPOCOB, OBLIIO BHOBB MOYEPKHYTO, UTO VccnenoBarensckoit rpyrre crieayer
paccMaTpuBaTh UX B KAUECTBE "'KOJUIM3MOHHBIX HOPM' TOJIBKO B KOHTEKCTE TPYIHOCTEH,
00yCIIOBJICHHBIX TUBEpCU(PHUKAIUEH U paciiupeHreM chepbl 0XBaTa MEXKIyHAPOAHOTO TIPaBa.
Ecnu yuecTh COKHOCTh YCTAaHOBIICHUSI HEPAPXUUYECKUX OTHOILIECHUI MEXKIy HOpMaMH, TO 11elb
JIOJIKHA 3aKTF0YaThCs B BRIPAOOTKE PYKOBOISIINX MOJIOKEHUH OOIIETo XapakTepa.

484. B noxmaje majnee 0TMeuanach TECHas CBSI3b MEXKAY HCCIIEIOBAaHUEM 10 BOIIPOCY 00
UepapXuH B MEXKTyHAPOIHOM IPaBe U YETHIPHMSI IPYTUMHU HCCIeT0BaHUAMU. [109TOMY BBIBOJIBI
UccnenoBaTenbckoit Tpynibl OyayT 3aBUCETh OT BBIBOJIOB, CIIETTAHHBIX 110 UTOTaM JIPYTHUX
UCCIIE/IOBaHMA, M OHH, B CBOIO 0UYepe/lb, OYAYT BO3/IEHCTBOBAThH HA PE3YNILTATHI TIOCIICIHHX.

B 57011 cBs13u OBLITO MIPEUIOKEHO AOMOTHUTEIBHO Pa3BUTh 3TH BHIBOJIBI IO PSIIy HANIPABJICHUH,
Kacaroluxcsl a) oOIIel KOHIEIUN HePapXUU B MEXK/TyHAPOTHOM npaBe; D) mpusHaHus u
000CHOBaHHS UEPAPXUHU B MEKIYHAPOIHOM MPaBe; C) B3aMMOCBSI3H MEKIY Pa3InIHBIMU
paccmarpuBaeMbIME HOpMamu; U d) CBsI3M MEXIy Hepapxuen 1 GpparMeHTanue
MEXyHAPOIHOTO MpaBa. YTO KacaeTcsi B3aMMOCBS3H MEX]y Pa3IMYHBIMH PacCMaTPUBAEMBIMHU
HOpPMaMH, TO B IOKyMEHTE I'-Ha [ aJIuIIkoro oTMevanach He0OXOJMMOCTh MTPU3HAHUS TIPUHITHUIIA
TrapMOHU3AIUH.

485. Bo Bpems pa3BepHYBIICHCS TUCKYCCHH OBLTIO OTMEYEHO, YTO U3 BCEX MSATH YIIOMSHYTBIX
MCCJIEIOBAHUI TAHHOE UCCIIEI0OBAHUE SIBJISIETCS CAMBIM a0CTPAaKTHBIM U aKaJeMHUYECKUM.
[TosTomMy HE0O6X0UMO yuecTh MHEHUS, BbICKa3aHHbIe B [llecToM koMuTeTE, M IO BO3MOKHOCTH

CTPEMUTHCS K MAKCUMAJIbHOM KOHKpeTUKe. B 3Toil cBsi3u OBLII0 NOTYEPKHYTO, UTO

227



HccnenoBaTenbekoli rpymnmne ciaenyeT COCpeJOTOUUTHCS Ha UEPAPXUUECKUX U JPYTUX
BO3MOXKHBIX CBS3SIX MEXKAY HOPMaMHU MEKIYHApOIHOTO MpaBa B KOHTEKcTe PpparmMenTanuu. Ei
HE00XO0IMMO HCII0JIb30BATh METO/I, MPUMEHSBILIUIICS B IPYTUX UCCIEI0BAHUAX, TyTEM
MCIIOJIb30BaHUs IOPUIMUYECKOTO OOOCHOBAHUS B MEXIYHAPOIHO-TIPABOBON CUCTEME 3TUX TPeEX

KaTeFOpI/If/'I KaK KOJIJIN3UOHHBbIX.

486. bbu10 couTeHO KpaiiHe BaXKHBIM H3YyYUTh, KAKUM 00pa3oM HepapXus CIYKUT CPEICTBOM
yCTpaHEHUS KOJTU3UH, MPOAHATU3UPOBATh MPU3HAHUE U 000CHOBAaHHOCTH HEPAPXUU HA
MPAKTUYECKHUX MpUMeEpax, Kacarouixcs TUX TPEX KaTEropHid, a Tak)Ke KOHTEKCT, MPU KOTOPOM
uepapxusi MO3BOJISIET 00XOIUTh HIXKECTOSIILYI0 HOPMY, U TIOCTIEICTBUS, K KOTOPBIM 3TO
MIPUBOJIUT.

487. XOoTs MeX1y HCTOYHUKAMH MEXTYHapOIHOTO IpaBa HepapXHuu Kak TaKOBOHM HET, B 00IIeM
MEX1YHapOJAHOM IpaBe MPU3HAETCS, YTO HEKOTOPbIE HOPMBI HOCSIT UMIIEPATUBHBINA XapakKTep.
HekoTtopbie HOpMbI ObUIH IPU3HAHBI B KAYECTBE NMPEBOCXOASIINX U UMEIOIINX CHEIUAIbHBINA
Y TIPUBHJICTUPOBAHHBIN CTATyC B CHITYy UX COJIEpYKaHMsI, BO3ACUCTBUS, C(hepbl MPUMEHEHHS WITH
cornacus ctopoH. IToHsTHE HepapxuK B MEKIYHAPOJHOM IIpaBe MPOU3PACTAET U3 IPUHIIMIIA
MEX1YHapOAHOI 0 IyOJIMYHOTr0 MOPSIKA, a O €ro MPU3HAHUHU CBUJIETENbCTBYIOT IPUMEPHI TAKUX
HOPM, Kak |US COgeNs, o0si3aTenbcTBa € ga OMNES, a TakKe T0rOBOPHBIE

7
nosoxenus, Hanpumep cratbs 103 Verapa®

. IloHaTHe myOIMYHOrO MOpsiiKa CIYKUT
OTpa’keHHEM TOro (aKTa, YTO HEKOTOPBIE HOPMBI SBIISIOTCS 00Jiee BaKHBIMU HITH MEHEE
BA)KHBIMU, 4eM Jpyrue. HekoTopble HOpMBI CYIIECTBYIOT B MHTEPECAX MEKIYHAPOIHOTO
coobmecTBa B 11es1oM. OiHaKO HEKOTOpbIE UiieHb! MccreoBaTenbckoi rpynibl COWIn, 4To
meTadopa uepapxuu B MEXTyHAPOIHOM IPABE SBISAETCS TUIOXUM aHATUTUIECKUM MOJICTIOPhEM
U 4TO €€ He0OXOMMO BIHCATh B KOHTEKCT KOHKPETHBIX B3aUMOCBS3EH MEKIY HOPMaMu
MEXIYHApOAHOro npasa. IloguepkuBanock, 4To HepapXusl IEUCTBYET KAK OTHOCUTEIIBHOE U

KOHTCKCTYAJIbHOC ITOHATHUC.

488. CymecTByeT SICHOE TIOHUMaHHUE TOTO, YTO €CJIM HOPMBI jUS COJENS 1 00s3aTeIbCTBA IO
crarbe 103 YcraBa 3aTparuBaroT pa3iuvHbIe aCIEKTHl HEPapXHH, TO 00s3aTeIbCTBA € ga OMNES
Oosbie kacatoTcsi cepsl IpUMEHEHHUs HOpM, 4eM uepapxun. Kpamudukaius HOpM B KadecTBe
€rga 0mnNes He noJpa3yMeBaeT Kakon-nmu0o uepapxuu. [Ipu u3yuyeHun Takux B3auMOCBS3EH
HccnenoBaTensckas TpyIina Moria Obl TaKkKe IPOaHATHU3UPOBATh JPYTUE MOJI0KEHUS
MHOTOCTOPOHHHX JIOTOBOPHBIX PEKMMOB HEPAPXUUECKOTO XapakTepa, moaoousie ctarbe 103, a
TaKXXe MPUHATH BO BHUMaHKe 0coObIii cTaryc YcraBa Opranmzanmnu O0veanHeHHbIXx Harmii B
nenom. Ilockonbky o0s3aTenscTBa € ga OMNES He TPEAToaraloT HOPMaTUBHON HepapXuH,

7
%9 Hanpumep, crarbu 00 OTBETCTBEHHOCTH F'OCYAAPCTB 32 MEXAYHAPOAHO-TIPOTUBOIIPABHBIE

nestaust, Oguyuanvhsvie omuemst I enepanvroti Accambneu, namvoecsam wecmas ceccus,

Hononnenue Ne 10 (A/56/10).
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OBUIO BBICKA3aHO MPEUIOKEHUE O TOM, YTO UX OBLIO OBI JIydIlle paccMaTpUBaTh MOJ1 3aTrOJIOBKOM
"HOpPM, UMEIOLINX OCOOBIN CTaTyC B MEXIYHApOJIHOM IIpaBe”.

490. Komrmernius jUS COJENS MIMPOKO MPU3HACTCS TOKTPHHOM U HAXOIUT CBOE OTPAKEHHE B
BeHckoit KOHBEHIIUU O TIPaBe MEXAYHAPOIHBIX L[OFOBopOBS%. Komuccus panee Bo3neprxkanach
OT COCTaBJICHHsI KaTajora HOpM jUS COgeNns u perimia AeHCTBOBaTh TAKUM 00pa3oM, "dToObI
MOJTHOE CO/Iep KaHKEe ATOW HOPMBI ObLITO pa3paboTaHO B MPAKTHKE TOCYIApCTB U
MEXTYHAPOJHBIX Cy/1eOHBIX OpFaHOB"399. Hcxons uz atoro, MccnenoBarenbckas rpymnmna
NPUIIITA K MHEHHIO O TOM, YTO €l He ClielyeT TOTOBHUTh KaTajaor HOpM jUS COgens.

489. XoTts uepapXxust MOKET CIY)KUTh PEIICHHEM MPOOJIEM B clydae KOJUTU3UH MEXITy
HOpMaMH, ObLIO TIPU3HAHO, YTO HOPMBI jUS COgENS, 00s13aTeIbCTBa €'ga OMNES U 00513aTeNILCTBA
B COOTBETCTBHUH cO cTatheld 103 YcraBa Takke MOTYT BCTYNaTh B IPOTHBOPEYHE JAPYT C IPYTOM.
B KOHTEKCTE CIIOXKHBIX B3aMMOCBSI3EH MEXIy 00s13aTeIbCTBAMU € ga OMNES U HOpMaMH jUS
COQgens OBLIO OTMEYEHO, YTO ECITH BCE 00s13aTeNIbCTBA €f ga OMNES HOCAT XapakTep uS COgens, To
oOpaTHOE cOoBCceM He 00s13aTeNbHO cripaBeannBo. KoMuccus cienoBana IMEHHO 3TOMY HOAXOTY
B CTarhsax 00 OTBETCTBEHHOCTH I'OCYIapCTB 3@ MEK/yHapOIHO-IIPOTUBOIPABHbBIE nesHus .
HccnenoBaTensckoii rpymmne He00X0IMMO UATH TI0 TAKOMY e MyTH. BBUIo Takke 0TMeueHo,
4YTO HEeJaBHEE KOHCYJIBTaTUBHOE 3aKIoueHue MexayHapoaHoro Cyna OTHOCUTENbHO [Ipagosuvix
nocneocmeuii CmpoumenbCmea CmeHsvl Ha OKKYNUPOBAHHOU NAIECIUHCKOU Meppumopuu TaKxKe

HMECT OTHOIICHUEC K I[aHHOfI B3aI/IMOCB$I3I/I401.

398 . S
Cratbsa 53 BeHckol KOHBEHIIMH O TIpaBe MEXAYHAPOIHBIX TI0TOBOPOB: " JloroBop

ABJIIETCS. HUYTOXKHBIM, €CJIM B MOMEHT 3aKJIIOUEHUS] OH IPOTUBOPEUUT UMIIEPATUBHON HOpME
o0miero MexxayHapoiHoro npasa. [lockonbky 3To Kacaercs Hactosuieit Konpenmuu,
UMIIepaTHBHAsE HOpMa OOIIETO MEX/TyHAPOAHOTO MpaBa sSBISETCS HOPMOH, KOTOpast
MPUHUMAETCS ¥ MPU3HAETCS MEXIYHAPOIHBIM COOOIIIECTBOM FOCYAAPCTB B IIEJIOM KaK HOpMa,
OTKJIOHEHHUE OT KOTOPOH HEJOIYCTUMO U KOTOpasi MOKET OBITh H3MEHEHA TOJBKO MOCIIEAYIOIIEei
HOPMOI1 00111ero MeXIyHapOAHOTO IIpaBa, HocsIIel Takoil sxe xapakrep”. Ctarbs 64
Konsenmuu: "Ecnu Bo3HHKaeT HOBasi MMIIEpaTHBHAS HOpMa OOIIEro MEeKAyHapOIHOTO MPaBa,
TO JIFOOOH CYIIECTBYIOIINI JOTOBOP, KOTOPBIN OKa3bIBAC€TCS B MPOTUBOPEUUH C ITON HOPMOIA,
CTaHOBUTCS HEACHCTBUTEIbHBIM U IPEKpALIaeTCs .

%9 Yearbook ..., 1966, Vol. I, p. 172, at p. 248.
Al o T
% Crares 40 (1) Crarei 06 OTBETCTBEHHOCTH rocy1apeTB riacut: "Hacrosias riasa
NPUMEHSETCS K MEXTyHAPOIHOH OTBETCTBEHHOCTH, KOTOPYIO BJICYET 3a COOOH Cephe3HOe
HapyIICHHE TOCYIapCTBOM 00513aTEIbCTBA, BBITCKAONIETO U3 UMIIEPATHBHOW HOPMBI OOIIETO
mexayHapoanoro npasa”. Crates 48 (1) b) rmacut: "... HapymeHHOE 00S3aTEILCTBO ABISIETCS
0053aTebCTBOM B OTHOILLIEHUHU MEKYHAPOIHOTO COOOIIECTBA B LIETIOM" .
401 "
% Komncymprarusroe 3akmouenne ot 9 mionst 2004 roza "IIpasoswie nociedcmeaus
CMpoOUmenbemea Cmenvl Ha OKKYRUPOBAHHOU NALECMUHCKOU meppumopuu'” , BbITe, cHocka 396.
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491. Yo Kacaercs CBSI3U MEXKIy HOpMaMH jUS COgeNns u o0si3aTebCTBaMu coriiacHo crathe 103,
TO HEKOTOPHIEC YWICHBI MOAYEPKUBAIIN €€ CIOXKHBIA XapakTep, B TO BpeMs Kak Jpyrue oopamiaim

BHMMAaHHUE Ha IIPUOPUTET MEPBBIX HAJ BTOPHIMU.

492. VccnenmoBartenbcKasi IpyIa OTMETHIIA HEOOXOIUMOCTh PACCMOTPEHHSI ITOCIICICTBHI
JICHCTBUS HOPM JUS COQENS, 00s3aTeIbCTB €rga OMNES 1 00s3aTeIbCTB corlacHo cratbe 103
VYcraBa (MM aHAJIOTHYHBIX JOTOBOPHBIX MOJIOXKeHUH). HopMbI JUS COgeNns He A0MyCKaroT
OTCTYIUICHUH ¥ JICNIAI0T HUYTOXHON HUKECTOSIIIYIO 10 CPABHEHUIO C HUMU HOpMY. B oTimune
OT ATOTO0, 00s13aTeIbCTBA €' Ja OMNES CBS3aHbI C MPOTUBOIIOCTABUMOCTBIO 00513aTEIbCTB BCEM
roCyJIapcTBaM, B YaCTHOCTH MPaBy Ka)JIOTO rOCYIapCTBa CChUIATHCS HA MX HAPYIICHHUE B
Ka4eCcTBE OCHOBAHUS JIJIS 3a/ICHCTBOBAaHUS OTBETCTBEHHOCTH rocyapcTB. bplia Takke
OTMEYeHa HEOOXOIUMOCTh IMPOBOUTH PA3IIHUNE MEXKY HEACHCTBUTEILHOCTHIO HIDKECTOSIIEH
HOPMbI, 00YCIIOBJICHHOW MPUCYTCTBHEM |US COJENS, U HEMPUMEHUMOCTbBIO HIDKECTOSIIICH HOPMBI
B pe3ynbTate nerictBus ctatbu 103.

493. HexoTopsle uieHbl MccnenoBaTenbCeKkoil rpynbl YCOMHIUIIUCH B TOM, YTO TIPUHITHIT
rapMOHH3ALUK UTPAET CYIIECTBEHHYIO POJIb BO B3aUMOCBS35X MEKIy HOpMaMH |US COgens u
apyrumu Hopmamu. Tem He MeHee VccienoBaTenbekas rpynmna pu3Haia, YTO NPUHLHAIL
TrapMOHU3aLUY CIEeyeT PacCCMAaTPUBATh B Ka4€CTBE BCEOOBEMITIOIETO HHTEPIPETALIOHHOTO

o 402
IMPpUHIMIIA, KOTOPbIX, HACKOJILKO 3TO BO3MOKHO, IPUMCHACTCA U K UCPAPXUICCKUM CBA3AM 0 .

402 :
%2 Pccnenosanne [pencenarens va Temy: «DyHKIHS U chepa IPUMEHEHUST HOPMBI |€x

specialis u Bompoc 00 "aBTOHOMHBIX peXXMMaXx ' », BhIIIE, CHOCKa 367.
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