
-
sion decided to include the topic “Responsibility of 

of work.540

resolution 55/152 of 12 December 2000, took note of the 
-

annexed to the Commission’s 2000 report to the General 

its work on the topic “Responsibility of international 

-

-
porteur for the topic.541 At the same session, the Com-

542 The 
543

scope of the topic, the relations between the new pro-
ject and the draft articles on responsibility of States for 

-
544 questions of attribution, 

-
-

tional responsibility, implementation of responsibility 

session, the Commission adopted the report of the Work-
545

sessions, the Commission had received and considered 
three reports from the Special Rapporteur,546 and provi-
sionally adopted draft articles 1 to 16 [15].547

540 Yearbook … 2000, vol. II (Part Two), p. 131, para. 729.
541 Yearbook … 2002, vol. II (Part Two), p. 93, paras. 461–463.
542 , para. 462.
543 ., pp. 93–96, paras. 465–488.
544

para. 76.
545 Yearbook … 2002, vol. II (Part Two), p. 93, para. 464.
546 Preliminary report: Yearbook … 2003, vol. II (Part One), docu-

, vol. II (Part One), 
, vol. II (Part 

One), document A/CN.4/553.
547  

(Yearbook … 2003, vol. II (Part Two), p. 18, para. 49), draft articles 
, vol. II (Part Two), 

( , vol. II (Part Two), para. 203).

80. At the present session, the Commission had before it 
the fourth report of the Special Rapporteur (A/CN.4/564 
and Add.1–2), as well as written comments received so far 

548

81. The fourth report of the Special Rapporteur, like the 
-
-

ful acts.

draft articles corresponded to those contained in Chap-
ter V of the articles on responsibility of States for interna-

-

-

namely, draft articles 17 to 24: article 17 (Consent),549 arti-
cle 18 (Self-defence),550 article 19 (Countermeasures),551 

548 Year
book … 2002, vol. II (Part Two), pp. 93–96, paras. 464–488, and Year
book … 2003, vol. II (Part Two), p. 18, para. 52), the Secretariat, on 

Commission’s report to the General Assembly on the work at its ses-

any relevant materials which they could provide to the Commission. 

see , vol. II (Part One), documents A/CN.4/545 and 
A/CN.4/547, and , vol. II (Part One), document A/
CN.4/556. See also document A/CN.4/568 and Add.1 (reproduced 
in Yearbook … 2006, vol. II (Part One)).

549 Draft article 17 reads as follows:
“

limits of that consent.”
550 Draft article 18 reads as follows:

“

is precluded if the act constitutes a lawful measure of self-defence 
taken in conformity with the Charter of the United Nations.”
551 Draft article 19 reads as follows:

“Alternative A
“[...]
“Alternative B
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article 20 ( ),552 article 21 (Distress),553 arti-
cle 22 (Necessity),554 article 23 (Compliance with peremp-
tory norms),555

556

84. Draft articles 17 to 24 are closely modelled on the 

 

552 Draft article 20 reads as follows:
“ Force majeure

-
tion is precluded if the act is due to , that is, the occur-
rence of an irresistible force or of an unforeseen event, beyond the 

“(a) The situation of  is due, either alone or in 

“(b

553 Draft article 21 reads as follows:
“

-
tion is precluded if the author of the act in question has no other 

or the lives of other persons entrusted to the author’s care.

“(a) The situation of distress is due, either alone or in combi-
-

“(b) The act in question is likely to create a comparable or 

554 Draft article 22 reads as follows:
“

-

unless the act:
“(a

“(b) Does not seriously impair an essential interest of the State 

community as a whole.
“2. In any case, necessity may not be invoked by an interna-

“(a -

“(b
necessity.”
555 Draft article 23 reads as follows:

“

law.”
556 Draft article 24 reads as follows:

“  

accordance with this chapter is without prejudice to:
“(a

“(b) The question of compensation for any material loss 
caused by the act in question.”

to 27.557 In the view of the Special Rapporteur, the prin-
ciples contained in the chapter on circumstances preclud-

-

parallels could be drawn between States and international 

would apply the same way in the case of international 

85. The Special Rapporteur also presented draft articles 

draft articles 25 to 29: article 25 (Aid or assistance by a State 

558 article 26 (Direction and con-
trol exercised by a State over the commission of an inter-

559 

State),560 article 28 (Use by a State that is a member of an 

561 and article 29 (Responsibility of a State 

557

558 Draft article 25 reads as follows:
“

“(a

“(b
by that State.”
559 Draft article 26 reads as follows:

“

internationally responsible for that act if:
“(a

“(b
by that State.”
560 Draft article 27 reads as follows:
“

an act is internationally responsible for that act if:
“(a) The act would, but for the coercion, be an internationally 

“(b
of the act.”
561 Draft article 28 reads as follows:
“

incurs international responsibility if:
“(a

“(b
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562

stated that Chapter IV of Part One of the articles on re-

deals with aid or assistance, direction or control and coer-

by another State. That chapter does not address the ques-
tion of such relationships between a State and an interna-

-
563 

Draft articles 28 and 29 are unique to this topic and have 
no equivalent in the articles on State responsibility.

87. The Commission considered the fourth report of the 
Special Rapporteur at its 2876th to 2879th and 2891st to 

the Commission referred draft articles 17 to 24 and 25 to 

88. The Commission considered and adopted the report 

-
mission adopted the commentaries to the aforementioned 
draft articles (see section C.2 below).

1. TEXT OF THE DRAFT ARTICLES

90. The text of the draft articles provisionally adopted 
so far by the Commission is reproduced below.

PART ONE

CHAPTER I

INTRODUCTION

Article 1.

562 Draft article 29 reads as follows:
“

-

“(a

“(b) It has led the injured third party to rely on its responsibility.”
563

564 For the commentary to this article, see Yearbook … 2003, vol. II 
(Part Two), chapter IV, section C.2, para. 54.

Article 2.

entities.

Article 3.

(a

(b

CHAPTER II567

 

Article 4.  General rule on attribution of  

tion acts.

Article 5.571

565 
566 
567 For the commentary to this chapter, see , vol. II 

(Part Two), chapter V, section C.2, para. 72.
568 For the commentary to this article, see 
569

570

571 For the commentary to this article, see , vol. II 
(Part Two), chapter V, section C.2, para. 72.



Article 6.

Article 7.

CHAPTER III574

Article 8.575

Article 9.

Article 10.577

of an international obligation

Article 11.578

572 
573 
574 For the commentary to this chapter, see vol. II 

(Part Two), chapter VI, section C.2, para. 206.
575 For the commentary to this article, see  
576 
577 
578 

CHAPTER IV 579

Article 12.  

(a

(b

Article 13.581

(a

(b

Article 14.  Coercion of a State or another 

(a

(b

Article 15 [16].  

(a

(b

579 For the commentary to this chapter, see .
580 For the commentary to this article, see .
581 
582 
583 

third report of the Special Rapporteur, , vol. II (Part 
One), document A/CN.4/553.



Article 16 [15].584

CHAPTER V585

Article 17.586

the limits of that consent.

Article 18.587 Self-defence

Article 19.588

*589

Article 20.590 

force majeure

(a force majeure

(b

Article 21.591

(a

(b
greater peril.

584 For the commentary, see . 
585 For the commentary to this chapter, see section C.2 below.
586 For the commentary to this article, see section C.2 below.
587 
588 
589 Draft article 19 concerns countermeasures by an international or-

-
-

are examined in the context of the implementation of the responsibility 

590 For the commentary to this article, see section C.2 below.
591 

Article 22.592

(a

(b

(a

(b

Article 23.593

national law.

Article 24.594  

(a

(b

CHAPTER (X)595

Article 25.596

(a

(b
that State.

Article 26.597

(a

592 
593 
594 
595

596 For the commentary to this article, see section C.2 below.
597 



(b
that State.

Article 27.598

(a

(b
the act.

Article 28.599  

Article 29.600 -

(a

(b

Article 30.

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES 
THERETO ADOPTED BY THE COMMISSION AT ITS FIFTY-EIGHTH 
SESSION

-
taries thereto provisionally adopted by the Commission at 

CHAPTER V

602 consider a 
series of circumstances that are different in nature but 

598 
599 
600 
601 
602

-

commentary to the introduction to the relevant chapter 
explains,603 these circumstances apply to any internation-

are unlikely to occur in relation to some, or even most, 

-
fulness of conduct of States could not be relevant also 

States could invoke . This does not imply 
that there should be a presumption that conditions under 

to States.

of that act in relation to that State or the former or

limits of that consent.

Commentary

(1) This text corresponds to draft article 20 on respon-
604 As 

the commentary explains,605

international law principle of consent”. It concerns “con-
sent in relation to a particular situation or a particular 

606

responsibility were they not consented to by a State or 
-
-
-

-
ticular course of conduct.

-
-

tion to be carried out on its territory by a commission of 
inquiry set up by the United Nations Security Council.607 

603 ., p. 71, para. (2).
604 ., p. 72. See also the related commentary, pp. 72–74.
605 ., p. 72, para. (1).
606 ., pp. 72–73, para. (2) of the commentary.
607 For the requirement of consent, see para. 6 of the Declaration 

of International Peace and Security annexed to General Assembly reso-
lution 46/59 of 9 December 1991.



-
-

608

-

the Government of Indonesia to the European Union and 
609

-

to matters “addressed by international law rules outside 
the framework of State responsibility”,610 such as whether 

-

or some other factor. The requirement that consent does 
not affect compliance with peremptory norms is stated in 

(5) Draft article 17 is based on article 20 on of the draft 
articles on responsibility of States for internationally 

-

Article 18. Self-defence

Commentary

article (article 21) of the draft articles on responsibility 

considers “self-defence as an exception to the prohibition 
611 The reference in that article to 

the “lawful” character of the measure of self-defence is 
explained as follows:

-

as compliance with the requirements of proportionality and of neces-

extent and application of self-defence to the applicable primary rules 
referred to in the Charter.612

608

elections (A/49/675), para. 16.
609 A reference to the invitation by the Government of Indonesia may 

Joint Action 2005/643/CFSP of 9 September 2005, 
, No. L 234, 10 September 2005, p. 13.

610

(para. (4) of the commentary to article 20 of the draft articles on re-

611 ., p. 74, para. (1).
612 ., p. 75, para. (6) of the commentary to article 21.

(2) For reasons of coherency, the concept of self-

-

term “self-defence” has often been used in a wider sense, 

in Article 51 of the Charter of the United Nations. Refer-
ences to “self-defence” have been made also in relation to 
the “defence of the mission”.613 For instance, in relation 
to the United Nations Protection Force (UNPROFOR), a 

-
 

“ ‘[s]elf defence’ could very well include the defence of 
the safe areas and the civilian population in those areas.”614 

-

 

any event, the question of the extent to which United 
Nations forces are entitled to resort to force depends on 

need not be discussed here.

(4) Also, the conditions under which an international 

attack by a State pertain to the primary rules and need not 
be examined in the present context. One of those ques-
tions relates to the invocability of collective self-defence 

member States has become the object of an armed attack 

act in collective self-defence.615

-

context is only to state that measures of self-defence 

United Nations, the reference to the Charter of the United 
Nations has been replaced here with that to “principles of 
international law embodied in the Charter of the United 

-
sons, in article 52 of the Vienna Convention on the Law 
of Treaties (hereinafter “1969 Vienna Convention”), con-

613

-

, document A/59/565 and Corr.1, para. 213).
614 The , vol. 34 (1996), 

p. 389.
615 A positive answer is implied in article 25 (a) of the Protocol relat-

-

member States of ECOWAS, which provides for the application of the 

or threat thereof”.



-
-

concerns the replacement of the term “State” with “inter-

616

Article 20. 

force majeure

(a force majeure

(b

Commentary

 had been 

-
ible force or ... an unforeseen event … beyond the control 
of the State … which makes it materially impossible in the 

617 This circum-

-
sion that  is not equally relevant for interna-

-

[i]n the event of  or other similar conditions or events 

occurrence and may, in consultation with the UNDP, withdraw from 
execution of the Project. In case of such withdrawal, and unless the 

616 See footnote 589 above.
617

also the related commentary, at pp. 76–78.

actual costs incurred up to the effective date of the withdrawal.618

(4)  has been invoked by international 
-

tribunals.619

 v. 
, the Administrative Tribunal of the Or-

, which had been made in order to justify termina-

The Tribunal considers that in the present case there is no 
 that would have made it impossible for the General Secretariat 

620

-
.

(5) A similar approach was taken by the Administrative 

Barthl case. The Tribu-
nal found that  was relevant to an employ-
ment contract and said: “  is an unforesee-
able occurrence, beyond the control and independent of 
the will of the parties, which unavoidably frustrates their 
common intent”.621 It is immaterial that in the case at 
hand  had been invoked by the employee 

(6) The text of draft article 20 differs from that of arti-
cle 23 of the draft articles on responsibility of States for 

618

19 October 1992, United Nations, Treaty Series, vol. 1691, No. 1066, 
p. 325, at p. 331.

619 -
-

tional law has been discussed in the commentary to draft article 8 (Year
, vol. II (Part Two), pp. 42–43, para. 206). 

620  v. 

, para. 3 (OAS, 

(decisions of the Administrative Tribunal). In a letter to the United 

“The majority of claims presented to the OAS Administrative Tri-

Secretary General pursuant to his authority under the OAS Charter, and 
violations of rules established by the Tribunal itself in its jurisprudence. 

international authorities, all constitute international law. Thus, the com-
-
-

, vol. II (Part One), docu-

621 Barthl
 



-

 

(a

(b

Commentary

(1) Article 24 of the draft articles on responsibility of 

act and describes this circumstance as the case in which 
“the author of the act in question has no other reason-

life or the lives of other persons entrusted to the author’s 
care”.622 -

623 and 

-
ited to such cases”.624

-

distress, the same rule should apply both to States and to 

to necessity625 is not always obvious. The commentary to 
article 24 of the draft articles on responsibility of States 

distress”.626

(4) Article 24 of the draft articles on responsibility of 

the situation of distress is not due to the conduct of the State 
-

622

623 ., p. 79, para. (3).
624 ., para. (4).
625

626

para. (7).

(5) Draft article 21 is textually identical to the corre-

(a

(b

(a

(b

Commentary

(1) Conditions for the invocability of necessity by 
States have been listed in article 25 of the draft articles 

acts.627 In brief, the relevant conditions are as follows: the 

conduct in question should not impair an essential inter-
-

necessity has not contributed to the situation of necessity.

-
ment No. 2183 of the ILO Administrative Tribunal in the 

v.  case. This case concerned access to the 
electronic account of an employee who was on leave. The 
Tribunal said that:

in the event that access to an e-mail account becomes necessary for 

utmost care.628

627 . See also the related commentary, pp. 80–84.
628 v.

 



(3) Even if practice is scarce, as was noted by INTERPOL: 
“necessity does not pertain to those areas of international 
law that, by their very nature, are patently inapplicable to 

629 The invocability of neces-

written statements by the Commission of the European 
Union,630 the International Monetary Fund,631 the World 

632 and the World Bank.633

(4) While the conditions set by article 25 of the draft 
articles on responsibility of States for internationally 

-

the considerable risk that invocability of necessity entails 

that, as a matter of policy, necessity should not be invo- 

which may be protected by the invocation of necessity 
to those of the international community as a whole, to 

international law, the function to protect them. This solu-

which appeared in the debates in the Sixth Committee634 
and also in the Commission: the view of those who favour 

States, and the opinion of those who would totally rule 
-

a) only refers to the interests 
-

tion should nevertheless be entitled to invoke necessity 

629 Letter dated 9 February 2005 from the General Counsel of 
INTERPOL to the Secretary of the International Law Commission (see 

-
Yearbook … 

630 Letter dated 18 March 2005 from the European Commission to 
).

631 Letter dated 1 April 2005 from the International Monetary Fund 
).

632

United Nations ( ).
633 Letter dated 31 January 2006 from the Senior Vice President and 

General Counsel of the World Bank to the Secretary of the International 
Law Commission (see the comments and observations received from 

-
tions, Yearbook … 2006, vol. II (Part One), document A/CN.4/568 and 

necessity. World Bank”)).
634 Statements clearly in favour of the invocability of necessity by 

Norway and Sweden, -
sian Federation, 
Cuba, , para. 25. A tentatively favourable position was taken also 
by Spain,  (A/C.6/59/SR.22), para. 49. The contrary 
view was expressed in statements by Germany,  

 (A/C.6/59/
 (A/C.6/59/

SR.23), para. 10.

(5) There is no contradiction between the reference 
a) to the protection of an essential 

interest of the international community and the condi-
b) that the conduct in question 

should not impair an essential interest of the international 
community. The interests in question are not necessarily 
the same.

(6) In view of the solution adopted for subpara-
a), which does not allow the invocation of 

necessity for the protection of the essential interests of 

those of the international community, the essential inter-

b) to those that should not be seriously 
impaired.

a), the 
text reproduces article 25 of the draft articles on respon-

the replacement of the term “State” with the terms “inter-
 

Commentary

(1) Chapter V of Part One of the draft articles on re-

contains a “without prejudice” provision which applies 
-

ered in that chapter. The purpose of this provision—arti-
cle 26—is to state that an act, which would otherwise not 

635

(2) The commentary to article 26 of the draft articles on 

provides that “peremptory norms that are clearly accepted 

-
636 In 

“assuredly” was a peremptory norm.637

(3) Since peremptory norms also bind international 

-

the one applicable to States.

635

also the related commentary, pp. 84–85.
636 ., p. 85, para. (5).
637 

v. 
, p. 6, at p. 32, para. 64. 



(4) The present article reproduces the text of article 26 
of the draft articles on responsibility of States for interna-

 

(a

(b

Commentary

(1) Article 27 of the draft articles on responsibility 

points.638

-

element of time,639 it is clear that a circumstance may pre-

-
fulness of the act is not affected.

(2) The second point is that the question of compen-

a certain circumstance.

covered by article 27 of the draft articles on responsibility 

-
-

CHAPTER (X)640

641 of 
these draft articles (above), the present chapter is intended 

638

also the related commentary, pp. 85–86.
639

ICJ had said in the case (see foot-
note 363 above) that “[a]s soon as the state of necessity ceases to exist, 

640

641 See the commentary to this article adopted by the Commission at 
Yearbook … 2003, vol. II (Part Two), pp. 18–19.

As stated in article 57 of the draft articles on respon-

articles are “without prejudice to any question of the re-
sponsibility of … any State for the conduct of an interna-

642

(2) Not all the questions that may affect the respon-
sibility of a State in connection with the act of an inter-

conduct to a State are covered only in the draft articles on 

Thus, if an issue arises as to whether certain conduct is to 

or to both, the present draft articles will provide criteria 

-
late attribution of conduct to the State.

(3) The present chapter assumes that there exists con-

cases, it also assumes that that conduct is internationally 

-

State and with international responsibility in case of pro-

incurs responsibility in connection with the act of an inter-
-

and 27, the responsible State may or may not be a member.

(5) The present chapter does not address the question of 
responsibility that may arise for entities other than States 

Chapter IV of Part One of the present draft already con-

may incur when it aids or assists or directs and controls 

-
cles 28 and 29, which consider further cases of respon-

-
tion, additional provisions would have to be introduced in 
Chapter IV in order to deal with parallel situations con-

-
sponsibility of entities, other than States or international 

(6) The position of the present chapter within the struc-
ture of the draft still needs to be determined. For this reason 
the chapter is provisionally called “Chapter (x)”. Should the 
current position be retained, it could constitute a separate 

642



-
-

(a

(b

Commentary

(1) Draft article 25 addresses a situation parallel to the 
one covered in draft article 12 (above), which concerns 

643 Both draft articles closely 
follow the text of draft article 16 on responsibility of 

644

-

aid or assistance could not simply consist in participa-

-
ever, it cannot be totally ruled out that aid or assistance 
could result from conduct taken by the State within the 

taken place in borderline cases. The factual context such 
-

ment will probably be decisive.

(3) Aid or assistance by a State could constitute a breach 

norm. For example, a nuclear State party to the Treaty on 
the Non-Proliferation of Nuclear Weapons would have to 

-
sition of nuclear weapons, and the same would seem to 

of which some non-nuclear States are members. In that 
case, international responsibility that may arise for the 
State would have to be determined in accordance with the 
draft articles on responsibility of States for internationally 

(4) Draft article 25 sets under (a) and (b) the conditions 

article 16 of the draft articles on responsibility of States 

643 See the commentary on this article adopted by the Commission at 
, vol. II (Part Two), p. 45, 

para. 206.
644

rather than a State. It is to be noted that no distinction 

that of draft article 12.

(a

(b

Commentary

(1) While draft article 13 (above) relates to direction 

645 draft article 26 con-
siders the case in which direction and control are exer-
cised by a State. Both draft articles closely follow the text 
of article 17 of the draft articles on responsibility of States 

646

-
tion. As in the case of aid or assistance, which is considered 
in draft article 25 and the related commentary, a distinction 
has to be made between participation by a member State in 

to its pertinent rules, and direction and control which would 

latter conduct could take place within the framework of the 

problems that have been referred to in the commentary on 
the previous draft article.

(3) Draft article 26 sets under (a) and (b) the conditions 
for the responsibility of the State to arise with the same 

case in which a State directs and controls another State in 

case in which the State similarly directs and controls an 

645 See the commentary on this article adopted by the Commission at 
, vol. II (Part Two), p. 46, 

para. 206.
646



-

Article 27. Coercion of an international  

(a

(b

Commentary

(1) Draft article 14 (above) deals with coercion by an 

647 The present draft article con-
cerns coercion by a State in a similar situation. Both draft 
articles closely follow article 18 of the draft articles on re-

648

the State be a member, a distinction that is similar to 

draft articles has to be made between participation in the 

its pertinent rules, on the one hand, and coercion, on the 
other hand.

(3) The conditions that draft article 27 sets for interna-
tional responsibility to arise are identical to those that are 
listed in article 18 of the draft articles on responsibility of 

to coercion, there is no reason to provide a different rule 
from that which applies in the relations between States.

adapts that of article 18 of the draft articles on respon-

-

-

647 See the commentary on this article adopted by the Commission 
, vol. II (Part Two), 

pp. 46–47, para. 206.
648

Commentary

(1) Draft article 28 concerns a situation which is to a 

article 15 (above).649

-
sibility when it circumvents one of its international obli-

-

draft article concerns circumvention by a State of one of 

of which it is a member.

(2) As the commentary to draft article 15 explains, the 

required and responsibility cannot be avoided by show-
-

650 The use of the term “circumvention” 
is meant to exclude that international responsibility arises 

competence. On the other hand, the term “circumvention” 
does not refer only to cases in which the member State 

651

(3) The jurisprudence of the European Court of Human 

responsible when they have provided competence to 

Germany, the Court examined the question as to whether 

649 See the commentary on this article adopted by the Commission 
, vol. II (Part Two), 

para. 206.
650 . (para. (4) of the commentary).
651  In article 5 (b) of a resolution adopted in 1995 at Lisbon on 

the Institute of International Law stated: “In particular circumstances, 
-

Yearbook of the Institute of International Law, 
vol. 66–II (1996), p. 449).



them immunities, there may be implications as to protection of fun-

absolved from their responsibility under the Convention in relation to 
652

(4) In 
v. , the Court took a similar approach with 

the European Community. The Court said that a State 
-
-

such a transfer would be incompatible with the purpose and object of 

The State is considered to retain Convention liability in respect of treaty 
commitments subsequent to the entry into force of the Convention.653

are required for international responsibility to arise. The 
-

-

-
lished in order to exercise functions that States may not 
have. What is relevant for the purposes of international 

-

652 v.
, Grand Chamber, European Court of 

, p. 393, at 
p. 410, para. 67. The Court concluded that “the essence of [the appli-

v. Germany reproduced above, Ian Brownlie noted that, “[w]hilst the 

Inter
, 

Leiden/Boston, Martinus Nijhoff, 2005, p. 361). Views similar to those 

Di B

Moshe Hirsch in 
, Dordrecht/Boston/London, Martinus Nijhoff, 

Yearbook of the Institute of Interna
tional Law Bowett’s Law of 
International Institutions, P. Sands and P. Klein (eds.), London, Sweet 

, Oxford University 
Press, 2005, p. 64.

653 v. 
, Grand 

Chamber, 
, para. 154. The Court found that the defendant State 

were protected within the European Community “in a manner which 
can be considered at least equivalent to that for which the Convention 
provides” (para. 155).

(6) The second condition for international responsibility 

act that, if committed by the State, would have constituted 

-
tional responsibility to arise. An act that would constitute 

other hand, there is no requirement that the State cause the 

-

-
tion does not necessarily exempt the State from interna-
tional responsibility.

could be an overlap between the cases covered in draft arti-
cle 28 and those considered in the three previous articles. 
This would occur when the conditions set by one of these 

be problematic, because it would only imply the existence 

(a

(b

Commentary

article intends to make it clear that a State member of an 

in accordance with the previous draft articles. Therefore, 

member States incur responsibility. Member States may 
-

654 

is beyond the scope of the present draft.

654 -
national Law in article 5 ( -

or in fact” (Yearbook of the Institute of International Law, vol. 66–II 
(1996), p. 449).



the present draft as well as by the articles on responsibility 

State incurs responsibility and does not say when respon-

a State in connection with the act of an international or-

implied and that membership does not as such entail for 
member States international responsibility when the or-

-

by several States in contentious cases. The Government of 
Germany recalled in a written comment that it had:

advocated the principle of separate responsibility before the European 
), the European Court of 

Senator Lines) and the International Court of Justice 
( ) and [had] rejected responsibility for reason 
of membership for measures taken by the European Community, NATO 
and the United Nations.655

(4) A similar view was taken by the majority opin-

the International Tin Council (ITC), albeit incidentally 

Appeal and by Lord Templeman. Lord Kerr said that he 
could not:

whereby they can be held liable—let alone jointly and severally—in 
any national court to the creditors of the I.T.C. for the debts of the I.T.C. 

656

unless the treaty which establishes the international or-

members”, Lord Templeman found that:

[n]o plausible evidence was produced of the existence of such a rule of 
international law before or at the time of I.T.A.6 [the Sixth International 

657

655 -
Yearbook … 

, vol. II (Part One), document A/CN.4/556 (under the head-
 

Germany”) .
656 v.

v.
, ILR, vol. 80, p. 109.

657 v. Australia 
v.

v. v. 
, ILM, vol. 29 

(1990), p. 675.

-

of which they are members commits an internationally 
-

tional Law adopted in 1995 a resolution in which it took 
the position that:

law whereby States members are, due solely to their membership, liable 
-

658

responsible does not rule out that there are certain cases, 
other than those considered in the previous draft articles, in 
which a State would be responsible for the internationally 

case is that of acceptance of international responsibility 
by the States concerned. This case is stated in subpara-

a
intended to mean that acceptance may be expressly stated 
or implied and may occur either before or after the time 

Ralph Gibson referred to acceptance of responsibility in 
the “constituent document”.659

that acceptance results from the constituent instrument of 

international responsibility towards a third party only if 

to the third party.660 It could well be that member States 

matter.661

of member States: when the conduct of member States has 

of member States, for instance, that they would stand in 

658 Article 6 (a). Article 5 reads as follows: “(a) The question of the 
-

b) In 

-
) In addition, 

-

Yearbook of the Institute of 
International Law, vol. 66–II (1996), p. 449).

659 v.
try v.

 (see footnote 656 above), p. 172.
660 The conditions set by article 36 of the 1969 Vienna Convention 

would then apply.
661

-
tutions of the Community and on Member States”. The European Court 
of Justice pointed out that this provision does not imply that member 
States are bound towards non-member States and may as a consequence 
incur responsibility towards them under international law. See 

v.
 

, p. I–3641, at p. I–3674, 
para. 25.



662

(9) An example of responsibility of member States 
-

ber States was provided by the second arbitral award in 

found that the special circumstances of the case invited 
-

tion as to its ability to cope with its commitments because 
of the constant support of the member States”.663

(10) Reliance is not necessarily based on an implied 
acceptance. It may also reasonably arise from circum-
stances which cannot be taken as an expression of an 
intention of the member States to bind themselves. 

664

a third party should be able to rely on the responsibility of 
member States.

b) uses the term “injured party”. 
In the context of international responsibility, this injured 
party would in most cases be another State or another 

subject of international law other than a State or an inter-

may have under international law, Part Two, which con-
cerns the content of international responsibility, only 
deals with relations between States, but contains in arti-

than a State”.665 b) is intended 

international responsibility.

a) and (b), inter-
national responsibility arises only for those member 

662

presumption of nonliability could be displaced by evidence that mem-

of them) would accept concurrent or secondary liability even without 
an express or implied intention to that effect in the constituent instru-

-
edent”, AJIL, vol. 85 (1991), p. 280. Pierre Klein also considered that 

, Bruxelles, Bruylant/Editions de 

663  v. 

-
-

sional report”, Yearbook of the Institute of International Law, vol. 66–I 
(1995), pp. 393–394.

664 See in this respect the comment made by Belarus, 

S -
dum, para. 52.

665

States who accepted that responsibility or whose conduct 
induced reliance. Even when acceptance of responsibility 

-
tion, this could provide for the responsibility only of cer-
tain member States.

-

Acceptance of responsibility by a State could relate either 
to subsidiary or to joint and several responsibility. The 
same applies to responsibility based on reliance. As a 

-
tion. Also, in view of the limited nature of the cases in 

article, it is reasonable to presume that, when member 
States accept responsibility, only subsidiary responsibility, 
which has a supplementary character, is intended.666

Commentary

-

-
-
-

commits the act in question, or of any other State or inter-

whole chapter. It corresponds to article 19 of the draft arti-
-

ful acts.667 The purpose of that provision, which concerns 

-

incur. Moreover, as the commentary on article 19 of the 
draft articles on responsibility of States explains, the arti-
cle is also intended to make it clear “that the provisions 
of [the chapter] are without prejudice to any other basis 

-

the responsibility of any other State “to whom the inter-

under other provisions of the articles”.668

666

1988, v.
try v.

 (see footnote 656 above), Lord Ralph Gibson held 
that, in case of acceptance of responsibility, “direct secondary liability 
has been assumed by the members” (p. 172).

667

668 ., pp. 70–71, paras. (2)–(3).



responsibility of States which is included in a draft on 

necessary to save responsibility that may arise for 

the present draft. On the contrary, a “without preju-

draft articles on responsibility of States for internation-

raised doubts. Moreover, at least in the case of a State 
-
-

the responsibility of the State is without prejudice to 

commits the act.

(4) In the present draft article the references to the 
term “State” in article 19 of the draft articles on respon-

been replaced by references to the term “international 



92. The General Assembly, in its resolution 48/31 of 
9 December 1993, endorsed the decision of the Interna-

93. At its forty-sixth session (1994), the Commission 
appointed Mr. Alain Pellet, Special Rapporteur for the 
topic.669

94. At its forty-seventh session (1995), the Commis-

Rapporteur.670

-

title of the topic, which should now read “Reservations 

-

provisions of the 1969 Vienna Convention, the Vienna 
Convention on succession of States in respect of treaties 
(hereinafter “1978 Vienna Convention”) and the 1986 
Vienna Convention.671 In the view of the Commission, 
those conclusions constituted the results of the prelimi-
nary study requested by the General Assembly in resolu-
tions 48/31 of 9 December 1993 and 49/51 of 9 December 
1994. As far as the Guide to Practice was concerned, it 

 
taries, which would be of assistance for the practice of 

would, if necessary, be accompanied by model clauses.

96. Also at its forty-seventh session, the Commission, 
in accordance with its earlier practice,672

Special Rapporteur to prepare a detailed questionnaire on 
reservations to treaties, to ascertain the practice of, and 

-

multilateral conventions.673 The questionnaire was sent to 
the addressees by the Secretariat. In its resolution 50/45 
of 11 December 1995, the General Assembly took note of 

669 See , vol. II (Part Two), p. 179, para. 381.
670 , vol. II (Part One), document A/CN.4/470.
671 , vol. II (Part Two), p. 108, para. 487.
672 See , vol. II (Part Two), p. 83, para. 286.
673 See , vol. II (Part Two), p. 108, para. 489. The 

are reproduced in , vol. II (Part One), document A/
CN.4/477 and Add.1, Annexes II and III.

-
674

had before it the Special Rapporteur’s second report on 
the topic.675 The Special Rapporteur had annexed to his 
report a draft resolution of the International Law Com-
mission on reservations to multilateral normative treaties, 

-
676

98. At its forty-ninth session (1997), the Commis-
sion adopted preliminary conclusions on reservations to 

treaties.677

99. In its resolution 52/156 of 15 December 1997, the 
General Assembly took note of the Commission’s prelimi-
nary conclusions and of its invitation to all treaty bodies 

-

of Governments to the importance for the International 
-

nary conclusions.

reports678 by the Special Rapporteur and provisionally 

101. At the current session, the Commission had before 
it the second part of the tenth report of the Special Rap-
porteur (A/CN.4/558 and Add.1–2) on validity of reser-
vations and the concept of the object and purpose of the 

674

had answered the questionnaire.
675 , vol. II (Part One), documents A/CN.4/477 and 

Add.1 and A/CN.4/478.
676 , vol. II (Part Two), p. 83, para. 136 and footnote 238.
677 See footnote 6 above.
678 Third report: , vol. II (Part One), document A/

, vol. II (Part 

Yearbook ... 2000, vol. II (Part One), document A/CN.4/508 and Add.1–
, vol. II (Part One), document A/

Yearbook ... 2002, vol. II (Part 
Yearbook 

... 2003
report: 
and tenth report: , vol. II (Part One), document A/
CN.4/558 and Add.1–2. See a detailed historical presentation of the 

, vol. II (Part Two), pp. 97–98, 
paras. 257–269.




