Chapter VIII

RESERVATIONS TO TREATIES

A. Introduction

92. The General Assembly, in its resolution 48/31 of
9 December 1993, endorsed the decision of the Interna-
tional Law Commission to include in its agenda the topic
“The law and practice relating to reservations to treaties”.

93. At its forty-sixth session (1994), the Commission
appointed Mr. Alain Pellet, Special Rapporteur for the
topic.56®

94. At its forty-seventh session (1995), the Commis-
sion received and discussed the first report of the Special
Rapporteur.s7

95. Following that discussion, the Special Rapporteur
summarized the conclusions he had drawn from the Com-
mission’s consideration of the topic; they related to the
title of the topic, which should now read “Reservations
to treaties”; the form of the results of the study, which
should be a guide to practice in respect of reservations;
the flexible way in which the Commission’s work on the
topic should be carried out; and the consensus in the Com-
mission that there should be no change in the relevant
provisions of the 1969 Vienna Convention, the Vienna
Convention on succession of States in respect of treaties
(hereinafter “1978 Vienna Convention”) and the 1986
Vienna Convention.’™ In the view of the Commission,
those conclusions constituted the results of the prelimi-
nary study requested by the General Assembly in resolu-
tions 48/31 of 9 December 1993 and 49/51 of 9 December
1994. As far as the Guide to Practice was concerned, it
would take the form of draft guidelines with commen-
taries, which would be of assistance for the practice of
States and international organizations; these guidelines
would, if necessary, be accompanied by model clauses.

96. Also at its forty-seventh session, the Commission,
in accordance with its earlier practice,®”? authorized the
Special Rapporteur to prepare a detailed questionnaire on
reservations to treaties, to ascertain the practice of, and
problems encountered by, States and international organi-
zations, particularly those which were depositaries of
multilateral conventions.5” The questionnaire was sent to
the addressees by the Secretariat. In its resolution 50/45
of 11 December 1995, the General Assembly took note of
the Commission’s conclusions, inviting it to continue its

56 See Yearbook ... 1994, vol. Il (Part Two), p. 179, para. 381.
870 Yearbook ... 1995, vol. 1l (Part One), document A/CN.4/470.
57 Ibid., vol. Il (Part Two), p. 108, para. 487.

72 See Yearbook ... 1993, vol. I (Part Two), p. 83, para. 286.

673 See Yearbook ... 1995, vol. Il (Part Two), p. 108, para. 489. The
questionnaires sent to Member States and international organizations
are reproduced in Yearbook ... 1996, vol. Il (Part One), document A/
CN.4/477 and Add.1, Annexes Il and I11.
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work along the lines indicated in its report and also invit-
ing States to answer the questionnaire.®™

97. At its forty-eighth session (1996), the Commission
had before it the Special Rapporteur’s second report on
the topic.5” The Special Rapporteur had annexed to his
report a draft resolution of the International Law Com-
mission on reservations to multilateral normative treaties,
including human rights treaties, which was addressed to
the General Assembly for the purpose of drawing atten-
tion to and clarifying the legal aspects of the matter.®®

98. At its forty-ninth session (1997), the Commis-
sion adopted preliminary conclusions on reservations to
normative multilateral treaties, including human rights
treaties.5”

99. In its resolution 52/156 of 15 December 1997, the
General Assembly took note of the Commission’s prelimi-
nary conclusions and of its invitation to all treaty bodies
set up by normative multilateral treaties that might wish
to do so to provide, in writing, their comments and obser-
vations on the conclusions, while drawing the attention
of Governments to the importance for the International
Law Commission of having their views on the prelimi-
nary conclusions.

100. From its fiftieth session (1998) to its fifty-seventh
session (2005) the Commission considered eight more
reports®” by the Special Rapporteur and provisionally
adopted 71 draft guidelines and the commentaries thereto.

B. Consideration of the topic at the present session

101. At the current session, the Commission had before
it the second part of the tenth report of the Special Rap-
porteur (A/CN.4/558 and Add.1-2) on validity of reser-
vations and the concept of the object and purpose of the

67 As of 31 July 2003, 33 States and 25 international organizations
had answered the questionnaire.

7 Yearbook ... 1996, vol. 11 (Part One), documents A/CN.4/477 and
Add.1 and A/CN.4/478.

576 Ibid., vol. 1l (Part Two), p. 83, para. 136 and footnote 238.
677 See footnote 6 above.

5% Third report: Yearbook ... 1998, vol. 1l (Part One), document A/
CN.4/491 and Add.1-6; fourth report: Yearbook ... 1999, vol. Il (Part
One), documents A/CN.4/499 and A/CN.4/478/Rev.1; fifth report:
Yearbook ... 2000, vol. Il (Part One), document A/CN.4/508 and Add.1-
4; sixth report: Yearbook ... 2001, vol. 1l (Part One), document A/
CN.4/518 and Add.1-3; seventh report: Yearbook ... 2002, vol. Il (Part
One), document A/CN.4/526 and Add.1-3; eighth report: Yearbook
... 2003, vol. II (Part One), document A/CN.4/535 and Add.l; ninth
report: Yearbook ... 2004, vol. 11 (Part One), document A/CN.4/544;
and tenth report: Yearbook ... 2005, vol. Il (Part One), document A/
CN.4/558 and Add.1-2. See a detailed historical presentation of the
third to fifth reports in Yearbook ... 2004, vol. Il (Part Two), pp. 97-98,
paras. 257-269.
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treaty.®” In this regard the Special Rapporteur, after the
debate that took place during the fifty-seventh session
(2005), had also prepared a note (A/CN.4/572) relating to
draft guideline 3.1.5 (Definition of the object and purpose
of the treaty) and presenting a new version of this guide-
line including two alternative texts.®®® The Special Rap-
porteur also submitted his eleventh report (A/CN.4/574)
and the Commission decided to consider it at its fifty-
ninth session (2007).

102. The Commission considered the second part of
the tenth report of the Special Rapporteur at its 2888th to
2891st meetings, held on 5, 6, 7 and 11 July 2006.

103. At its 2891st meeting, the Commission decided to
refer draft guidelines 3.1.5 to 3.1.13, 3.2, 3.2.1 to 3.2.4,
3.3 and 3.3.1 to the Drafting Committee.

104. At its 2883rd meeting, on 6 June 2006, the Com-
mission considered and provisionally adopted draft guide-
lines 3.1 (Permissible reservations), 3.1.1 (Reservations
expressly prohibited by the treaty), 3.1.2 (Definition of
specified reservations), 3.1.3 (Permissibility of reserva-
tions not prohibited by the treaty) and 3.1.4 (Permissibil-
ity of specified reservations) to the Drafting Committee.
Moreover, the Commission provisionally adopted draft
guidelines 1.6 (Scope of definitions) and 2.1.8 [2.1.7 bis]
(Procedure in case of manifestly invalid reservations) as
redrafted.

105. Those draft guidelines had already been sent to the
Drafting Committee at the Commission’s fifty-seventh
session (2005).

106. At its 2911th and 2912th meetings, held on 9 and
10 August 2006, the Commission adopted the commen-
taries relating to the aforementioned draft guidelines.

107. The text of the draft guidelines and the commen-
taries thereto are reproduced in section C.2 below.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR
OF THE SECOND PART OF HIS TENTH REPORT

108. The Special Rapporteur recalled that, for lack of
time, one portion of his tenth report could not be con-
sidered in depth during the previous Commission session
and the final part concerning the validity of reservations
had not been considered at all. In the light of the criti-
cisms of the definition of the object and purpose of the
treaty that had been voiced during the debate at the fifty-
seventh session, the Special Rapporteur had formulated
a new definition of the object and purpose of the treaty
(AJCN.4/572).58 For the new definition he offered two
alternatives, not very different in their general meaning,
although he preferred the first alternative. In the second

67 Reproduced in Yearbook ... 2005, vol. 1l (Part One).
580 Reproduced in Yearbook ... 2006, vol. Il (Part One).
1 Alternative 1:

“3.1.5 Definition of the object and purpose of the treaty

“For the purpose of assessing the validity of reservations, the object
and purpose of the treaty means the essential rules, rights and obliga-
tions indispensable to the general architecture of the treaty, which con-
stitute the raison d’étre thereof and whose modification or exclusion
could seriously disturb the balance of the treaty.”

addendum to his tenth report, the Special Rapporteur had
tried to give a pragmatic answer to two important and dif-
ficult questions: who was competent to assess the valid-
ity of reservations and what were the consequences of an
invalid reservation.

109. With regard to draft guideline 3.2,%2 the Special
Rapporteur said that it followed from articles 20, 21 and
23 of the 1969 and 1986 Vienna Conventions that any
contracting State or international organization could
assess the validity of the reservations formulated with
respect to a treaty. In that regard the term “State” meant
the entire State apparatus, including, as applicable, the
domestic courts. Such an assessment could also be made
by the courts of the reserving State, although the Special
Rapporteur was aware of only a single case in which a
domestic court had declared a reservation formulated by
the State invalid.®® In order to take that possibility into
account, the wording of the first bullet point of draft
guideline 3.2 should be changed by deleting the word
“other” before “contracting States” and before “contract-
ing organizations”. The dispute settlement bodies and the
treaty implementation monitoring bodies could also rule
on the validity of reservations, but it should be noted that
the category of treaty monitoring bodies was relatively a
new one and had not become well developed until after
the adoption of the 1969 Vienna Convention.

110. The considerations that had led the Commission
to adopt in 1997 preliminary conclusions on reservations
to normative multilateral treaties including human rights
treaties®® were still relevant. The third bullet point of
draft guideline 3.2 reflected practice and corresponded to
paragraph 5 of the preliminary conclusions.

111. Draft guideline 3.2.1%% spelled out that idea, at the
same time indicating that, in so doing, monitoring bodies
could go no further than their general mandate authorized.

Alternative 2:

“3.1.5 Incompatibility of a reservation with the object and pur-
pose of the treaty

“A reservation shall be incompatible with the object and purpose of
the treaty if it has a serious impact on the essential rules, rights or obli-
gations indispensable to the general architecture of the treaty, thereby
depriving it of its raison d’étre.”

82432  Competence to assess the validity of reservations

“The following are competent to rule on the validity of reservations
to a treaty formulated by a State or an international organization:

“(a) the other contracting States [including, as applicable, their
domestic courts] or other contracting organizations;

“(b) dispute settlement bodies that may be competent to interpret or
apply the treaty; and

“(c) treaty implementation monitoring bodies that may be estab-
lished by the treaty.”

63 See the decision of the Swiss Federal Supreme Court of
17 December 1992 in the case of F. v. R. and the Council of State of
Thurgau Canton, Journal des tribunaux (1995), pp. 523.

&8 See footnote 6 above.

685
treaty

“Where a treaty establishes a body to monitor application of the
treaty, that body shall be competent, for the purpose of discharging the
functions entrusted to it, to assess the validity of reservations formu-
lated by a State or an international organization.

“The findings made by such a body in the exercise of this compe-
tence shall have the same legal force as that deriving from the perfor-
mance of its general monitoring role.”

“3.2.1 Competence of the monitoring bodies established by the
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If they had decision-making power, they could also decide
as to the validity of reservations, and their decisions in
that regard would be binding on States parties; otherwise,
they could only make recommendations. That was also in
keeping with paragraph 8 of the preliminary conclusions.

112. Draft guideline 3.2.2%6 echoed paragraph 7 of the
preliminary conclusions in the form of a recommendation
and was very much in keeping with the pedagogic spirit
of the Guide to Practice, as was draft guideline 3.2.3,%7
which reminded States and international organizations
that they should give effect to the decisions of the treaty
monitoring bodies (if they had decision-making power)
or take account of their recommendations in good faith.

113. Draft guideline 3.2.4,°¥® corresponding to para-
graph 6 of the preliminary conclusions adopted in 1997,
recalled that, when there were several mechanisms for
assessing the validity of reservations, they were not mutu-
ally exclusive but supportive.

114. The last section of the tenth report deals with the
consequences of the invalidity of a reservation, a matter
that constituted one of the most serious gaps on the topic
in the 1969 and 1986 Vienna Conventions, which were
silent on that point, whether deliberately or otherwise.

115. Despite the positions taken by certain authors, who
draw a distinction between subparagraphs (a) and (b) of
article 19 of the Vienna Conventions, on the one hand, and
subparagraph (c) on the other, the Special Rapporteur was
of the view that all the three subparagraphs had the same
function (a view supported by the travaux préparatoires,
practice and case law). The unity of article 19, which was
confirmed by article 21, paragraph 1, of the Vienna Con-
ventions, was expressed in draft guideline 3.3.5%°

86 %3.2.2  Clauses specifying the competence of monitoring bodies
to assess the validity of reservations

“States or international organizations should insert, in treaties estab-
lishing bodies to monitor their application, clauses specifying the nature
and, where appropriate, the limits of the competence of such bodies to
assess the validity of reservations. Protocols to existing treaties could
be adopted to the same ends.”

8743.2.3  Cooperation of States and international organizations
with monitoring bodies

“States and international organizations that have formulated reser-
vations to a treaty establishing a body to monitor its application are
required to cooperate with that body and take fully into account that
body’s assessment of the validity of the reservations that they have
formulated. When the body in question is vested with decision-mak-
ing power, the author of the reservation is bound to give effect to the
decision of that body [provided that it is acting within the limits of its
competence].”

8 “3.2.4  Plurality of bodies competent to assess the validity of

reservations

“When the treaty establishes a body to monitor its application, the
competence of that body neither excludes nor affects in any other way
the competence of other contracting States or other contracting inter-
national organizations to assess the validity of reservations to a treaty
formulated by a State or an international organization, nor that of such
dispute settlement bodies as may be competent to interpret or apply the
treaty.”

89 “3.3  Consequences of the non-validity of a reservation

“Areservation formulated in spite of the express or implicit prohibi-
tion arising from the provisions of the treaty or from its incompatibility
with the object and purpose of the treaty is not valid, without there being
any need to distinguish between these two grounds for invalidity.”

116. The Special Rapporteur then sought to respond to
some of the questions to which a response could be given
at that stage. Draft guideline 3.3.1%° explained that the
formulation of an invalid reservation posed problems of
validity, not of the responsibility of its author. Hence,
draft guideline 3.3.2%°! expressed the idea that a reser-
vation that did not fulfil the conditions for validity set
forth in article 19 of the Vienna Conventions was null
and void.

117. Draft guideline 3.3.3%%2 expressed the idea that the
other contracting parties, acting unilaterally, could not
remedy the nullity of a reservation that did not meet the
criteria of article 19. Otherwise, the unity of the treaty
regime would be broken up, which would be incompat-
ible with the principle of good faith.

118. The Special Rapporteur was of the view that what
the contracting parties could not do unilaterally they
might do collectively, provided they did it expressly,
which would amount to an amendment of the treaty. If
all parties formally accepted a reservation that was a
priori invalid, they could be considered to be amending
the treaty by unanimous agreement, as article 39 of the
Vienna Conventions allowed. That idea was expressed in
draft guideline 3.3.4.5%

2.  SUMMARY OF THE DEBATE

119. With regard to draft guideline 3.1.5, in the new ver-
sion proposed by the Special Rapporteur, it was pointed
out that the notion of “the balance of the treaty” was not
necessarily applicable to all treaties, particularly those
relating to human rights. The object and purpose of a
treaty consisted in the objective underlying the essen-
tial rules, rights and obligations, rather than within those
rules, rights and obligations themselves.

120. According to another point of view, the reference
to “essential rules, rights and obligations” in the new ver-
sion was a better way to describe the raison d’étre of a
treaty.

80 “33.1  Non-validity of reservations and responsibility

“The formulation of an invalid reservation produces its effects
within the framework of the law of treaties. It shall not, in itself, engage
the responsibility of the State or international organization which has
formulated it.”

8143.3.2  Nullity of invalid reservations

“A reservation that does not fulfil the conditions for validity laid
down in guideline 3.1 is null and void.”

89243 3.3  Effect of unilateral acceptance of an invalid reservation

“Acceptance of a reservation by a contracting State or by a con-
tracting international organization shall not change the nullity of the
reservation.”

893 433.4  Effect of collective acceptance of an invalid reservation

“Areservation that is explicitly or implicitly prohibited by the treaty
or which is incompatible with its object and its purpose, may be for-
mulated by a State or an international organization if none of the other
contracting parties object to it after having been expressly consulted by
the depositary.

“During such consultation, the depositary shall draw the attention
of the signatory States and international organizations and of the con-
tracting States and international organizations and, where appropriate,
the competent organ of the international organization concerned, to the
nature of the legal problems raised by the reservation.”
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121. The view was also expressed that the revised ver-
sion of the draft guideline introduced terms that were dif-
ficult to understand and interpret and were extremely sub-
jective. The earlier version accompanied by commentary
would be a more appropriate way to clarify the notion of
object and purpose. It was also pointed out that the phrase
“has a serious impact” appeared to make the scope of the
draft guideline very restrictive. It was noted that a reserva-
tion, without necessarily compromising the raison d étre of
the treaty, might nonetheless compromise an essential part
of it and thus be incompatible with its object and purpose.

122. The view was also expressed that when a treaty
prohibited all reservations, it did not necessarily mean
that all the provisions of the treaty constituted its raison
d’étre, and, conversely, when a treaty allowed specific
reservations it did not necessarily mean that the particular
provisions that might be the subject of reservations were
not essential. The political context in which the treaty had
been concluded should also be taken into account.

123.  With regard to draft guideline 3.1.6, it was pointed
out that the reference to “the articles that determine [the]
basic structure” of the treaty gave the impression that the
object and purpose of a treaty was to be found in cer-
tain provisions of the treaty, which was not necessarily
the case. The reference to subsequent practice could be
deleted, since the intention of the parties at the time the
treaty was concluded was the essential consideration. The
view was also expressed that the reference to the “sub-
sequent practice of the parties” should be deleted both
for the sake of consistency with previous decisions of the
Commission and for the sake of the stability of treaty rela-
tions. However, another view held that the reference to
subsequent practice should be retained and was an essen-
tial element of interpretation according to article 31 of the
1969 and 1986 Vienna Conventions.

124.  Withregard to draft guideline 3.1.7, it was observed
that even vague, general reservations were not necessarily
incompatible with the object and purpose of the treaty,
since they might affect matters of lesser importance.

125. Several members voiced support for draft guide-
line 3.1.8.

126. With regard to draft guideline 3.1.9, the view was
expressed that it might be possible to formulate a reser-
vation to some aspect of a treaty provision setting forth a
rule of jus cogens that did not actually contradict the jus
cogens rule itself.

127. With regard to draft guideline 3.1.10, it was
observed that a reservation might be made to a provision
relating to non-derogable rights, provided the reservation
was not incompatible with the object and purpose of the
treaty as a whole.

128. Several members expressed support for draft
guidelines 3.1.11, 3.1.12 and 3.1.13.

129. The view was expressed that another category of
reservations deserved mention, namely, reservations to
provisions relating to the implementation of the treaty
through domestic legislation.

130. With regard to draft guideline 3.2, it was stressed
that the competence of treaty monitoring bodies was not
automatic unless provided for by the treaty. It was also sug-
gested that the text should refer to “monitoring bodies that
may be established within the framework of the treaty”
rather than “by the treaty” in order to include bodies estab-
lished subsequently, such as the Committee on Economic,
Social and Cultural Rights. The question was raised whether
monitoring bodies with quasi-judicial functions could rule
on the legality of reservations formulated by States even if
such a power was not expressly foreseen in the treaty.

131. The view was expressed that the draft guideline
departed from positive treaty law and the practice of
States in conferring competence on monitoring bodies to
rule on (rather than simply to assess) the validity of reser-
vations. Others held the contrary view.

132.  Some members thought that draft guidelines 3.2.1
and 3.2.2 should state that the monitoring bodies were
competent to the extent provided by the treaty. The point
was also made that the monitoring bodies did not take
account of the positions adopted by the contracting States,
an issue that was at the heart of the problem of the compe-
tence of such bodies to assess the validity of reservations.

133.  Among the dispute settlement bodies, judicial bod-
ies deserved special mention, since their decisions pro-
duced effects quite different from those produced by the
decisions of other organs.

134. The point was made that national authorities other
than courts might have occasion, within their sphere of
competence, to consider the validity of some reservations
formulated by other States.

135. It was observed that the reference to protocols
might entail the risk of encouraging their use in order to
limit or criticize the competence of monitoring bodies.

136. It was also pointed out that draft guideline 3.2.4 did
not answer certain questions that might arise, such as what
would happen if the various competent bodies did not agree
on their assessment of the reservation, or its validity.

137. It was noted that the Commission had decided not
to mention implicit prohibition, so that the term should be
deleted from draft guideline 3.3.

138.  With regard to draft guideline 3.3.1, the view was
expressed that the Commission should refrain from stat-
ing a position on whether the international responsibility
of a State or international organization that had formu-
lated an invalid reservation was or was not engaged. It
was stated that such an assertion does not appear to be
compatible with the law of State responsibility and might
even have the effect of encouraging States to formulate
invalid reservations in the belief that their responsibility
would not be engaged.

139. With regard to draft guidelines 3.3.2, 3.3.3 and
3.3.4, it was observed that they raised questions that it
would be premature to decide at the current stage. They
should be given further consideration before being
referred to the Drafting Committee.
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140. It was observed that an invalid reservation could
not be null and void, because such a reservation could
produce effects in certain situations.

141. Several members expressed doubts about draft
guidelines 3.3.3 and 3.3.4, noting contradictions and
ambiguities, and were not in agreement with the role of
arbitrator in the matter of reservations that the guidelines
appeared to confer on the depositary.

142. It was even questioned whether the Commission
should take up the matter of the consequences of the inva-
lidity of reservations, which, perhaps wisely, had not been
addressed in the 1969 and 1986 Vienna Conventions. Per-
haps that gap should not be filled; the regime that allowed
States to decide on the validity of reservations and to draw
the consequences already existed, and there was no rea-
son to change it.

143. It was observed, with reference to article 20 of
the Vienna Conventions concerning acceptance of res-
ervations and objections to reservations, that there was
no indication in the Vienna Conventions that the article
was meant to apply to invalid reservations as well. In
practice, States relied on article 20 when objecting to
reservations that they considered incompatible with the
object and purpose of the treaty, yet still maintained con-
tractual relations between themselves and the State that
had made the reservation. The Guide to Practice should
take account of that practice and give guidance to States
if the practice was thought to be incompatible with the
Vienna regime.

3. SpeECIAL RAPPORTEUR’S CONCLUDING REMARKS

144. Summing up the discussion, the Special Rappor-
teur noted that the rich debate had afforded him insights
into different points of view on the major issues and pro-
duced some interesting comments that contributed con-
structively to the work of the Commission.

145. With regard to draft guidelines 3.1.5 and 3.1.6, he
had noted that the participants in the debate had thought
that they formed a whole defining the concept of the object
and purpose of a treaty. The three versions of draft guide-
line 3.1.5 proposed in 2005%4 and 2006 (A/CN.4/572,
paras. 7-8) could serve as a basis for a possible definition,
bearing in mind, of course, the element of subjectivity
inherent in the concept.

146. Since contracting States might have differing opin-
ions on what was essential in a treaty, he was convinced
that an effort should be made to identify the point of equi-
librium, which he had expressed in the idea of “the general
architecture” or “the balance of the treaty”. He had noted,
however, that the idea had not commanded general sup-
port and that the phrase “rules, rights and obligations”
had been preferred to the phrase “essential conditions” of
the treaty.

147. He was alive to the argument that the “raison
d’étre” of a treaty might be difficult to identify, since a

8% Tenth report on reservations to treaties, Yearbook ... 2005, vol. 11
(Part One), document A/CN.4/4/558 and Add.1-2.

treaty could have more than one raison d’étre, if it had
more than one objective or if the parties had different
expectations. On the other hand, he did not think that
the word “seriously” should be deleted from the phrase
“could seriously disturb”. Since a reservation by defini-
tion affected the integrity of a treaty, it was logical to sup-
pose that only a serious impact was capable of threatening
the object and purpose of the treaty.

148.  With regard to draft guideline 3.1.6, he was doubt-
ful about the wisdom of including a reference to the sub-
sequent practice of the parties, although a majority of
the members had been in favour of it. It was true that a
treaty evolved over time, but it should be recalled that
the reservation was generally formulated at the beginning
of a treaty’s life when practice still had little relevance.
Moreover, he was not sure that the object and purpose of
a treaty could evolve over time.

149. The Special Rapporteur noted that draft guidelines
3.1.7 to 3.1.13 and the pragmatic approach they repre-
sented had generally met with support. He was not sure
that he had grasped how the additional category of reser-
vations that a member had proposed, namely reservations
to provisions relating to the implementation of treaties
through domestic legislation, differed from those set out
in draft guideline 3.1.11; however, he was not opposed to
having the Drafting Committee consider whether to add
a draft guideline on that point. He was persuaded by the
argument put forward by several members that the vague
and general nature of a reservation could cause it to be
invalid, but for reasons other than incompatibility with
the object and purpose of the treaty.

150. On draft guideline 3.1.9, several members had
echoed the doubts that he himself had expressed at the
previous session. He agreed that the draft guideline was
grounded in article 53 of the 1969 Vienna Convention,
rather than in article 19 (c).

151. He was not insensitive to the concern of some
members that reservations to provisions relating to non-
derogable rights should constitute the exception and
should be strictly limited; however, that concern could be
dealt with by rewording draft guideline 3.1.10 and did not
call into question the underlying principle.

152. The Special Rapporteur had noted with satis-
faction that no member had disputed the principle that
States or international organizations had competence
to assess the validity of reservations. He had listened
with interest to the comments of several members on
the relation between that principle and article 20 of the
Vienna Convention, but he felt it would be more appro-
priate to take up the point when the Commission con-
sidered the effects of acceptance of and objections to
reservations.

153. As to the competence of dispute settlement bod-
ies or treaty implementation monitoring bodies to assess
the validity of reservations, he recalled that he had simply
taken note of practice without “conferring” (or refusing
to confer) powers on such bodies, which, in his view, did
not have greater competence in that area than they had in
general.
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154. He pointed out that all the draft guidelines on that
point were in keeping with the preliminary conclusions
on reservations to normative multilateral treaties, includ-
ing human rights treaties adopted by the Commission in
1997. He would also like to repeat his proposal to delete
the word “other” in both places from the phrase “The
other contacting States ... or other contracting organiza-
tions” in draft guideline 3.2, in order to accommodate the
point that domestic courts might have occasion to assess
the validity of reservations formulated by their own State.

155. The Drafting Committee might consider the pos-
sibility of supplementing draft guideline 3.2.4 with
another specifying that monitoring bodies should take
into account the assessment by contracting States of the
validity of reservations.

156. With regard to draft guideline 3.3.1, he was con-
vinced that an invalid reservation did not violate the treaty
to which it referred and did not engage the responsibility of
its author; if the reservation was invalid, it was null and void.

157. In conclusion, the Special Rapporteur said that it
would be preferable to defer a decision on draft guidelines
3.3.2, 3.3.3 and 3.3.4 until the Commission could consider
the effect of objections to and acceptance of reservations.

C. Text of the draft guidelines on reservations
to treaties provisionally adopted so far by the
Commission

1. TEXT OF THE DRAFT GUIDELINES

158. The text of the draft guidelines provisionally
adopted so far by the Commission is reproduced below.5%

RESERVATIONS TO TREATIES
GUIDE TO PRACTICE
Explanatory note

Some draft guidelines in the present Guide to Practice are
accompanied by model clauses. The adoption of these model clauses
may have advantages in specific circumstances. The user should
refer to the commentaries for an assessment of the circumstances
appropriate for the use of a particular model clause.

8% See the commentary to guidelines 1.1, 1.1.2, 1.1.3 [1.1.8],
11.4[1.1.3] and 1.1.7 [1.1.1] in Yearbook ... 1998, vol. 1l (Part Two),
pp. 99-107; the commentary to guidelines 1.1.1 [1.1.4], 1.1.5 [1.1.6],
116,1.2,1.21[1.24],1.22[1.2.1],1.3,1.3.1,1.3.2[1.2.2], 1.3.3[1.2.3],
14,141[1.15],142[1.1.6],14.3[1.1.7], 1.4.4[1.2.5], 1.45 [1.2.6],
15,151[1.1.9],152[1.2.7], 1.5.3[1.2.8] and 1.6 in Yearbook ... 1999,
vol. II (Part Two), pp. 93—126; the commentary to guidelines 1.1.8, 1.4.6
[146,14.7],147([148],1.7,1.71[1.71,1.7.2,1.7.3,1.74]and 1.7.2
[1.7.5] in Yearbook ... 2000, vol. II (Part Two), pp. 108—123; the com-
mentary to guidelines 2.2.1,2.2.2[2.2.3],2.2.3[2.2.4],2.3.1,2.3.2,2.3.3,
2.34,243,244[245],245[24.4],24.6 [24.7] and 2.4.7 [2.4.8] in
Yearbook ... 2001, vol. 11 (Part Two) and corrigendum, pp. 180—195; the
commentary to guidelines 2.1.1,2.1.2,2.1.3,2.1.4[2.1.3 bis, 2.1.4], 2.1.5,
216[2.16,2.1.8],2.1.7,2.1.8[2.1.7 bis], 2.4,2.4.1,2.4.2 [2.4.1 bis] and
2.4.7[2.4.2,2.4.9] in Yearbook ... 2002, vol. IT (Part Two), pp. 28-48; the
commentary to the explanatory note and to guidelines 2.5, 2.5.1, 2.5.2,
2.5.3,25.4[25.5], 25.5 [2.5.5 his, 2.5.5 ter], 2.5.6, 2.5.7 [2.5.7, 2.5.8]
and 2.5.8 [2.5.9], to model clauses A, B and C, and to guidelines 2.5.9
[2.5.10], 2.5.10 [2.5.11] and 2.5.11 [2.5.12] in Yearbook ... 2003, vol. 11
(Part Two), pp. 70-92; the commentary to guidelines 2.3.5,2.4.9, 2.4.10,
2.5.12 and 2.5.13 in Yearbook ... 2004, vol. II (Part Two), pp. 106-110;
and the commentary to guidelines 2.6, 2.6.1 and 2.6.2 in Yearbook ...
2005, vol. 11 (Part Two). The commentary to guidelines 3, 3.1, 3.1.1,
3.1.2, 3.1.3 and 3.1.4, as well as the commentary to guidelines 1.6 and
2.1.8[2.1.7 bis] in its new version are in section 2 below.

1. Definitions
1.1 Definition of reservations

“Reservation” means a unilateral statement, however phrased or
named, made by a State or an international organization when sign-
ing, ratifying, formally confirming, accepting, approving or acceding
to a treaty or by a State when making a notification of succession to
a treaty, whereby the State or organization purports to exclude or
to modify the legal effect of certain provisions of the treaty in their
application to that State or to that international organization.

1.1.1 [1.1.4]®¢  Object of reservations

A reservation purports to exclude or modify the legal effect of
certain provisions of a treaty or of the treaty as a whole with respect
to certain specific aspects in their application to the State or to the
international organization which formulates the reservation.

1.1.2 Instances in which reservations may be formulated

Instances in which a reservation may be formulated under
guideline 1.1 include all the means of expressing consent to be
bound by a treaty mentioned in article 11 of the Vienna Convention
on the Law of Treaties and the Vienna Convention on the Law
of Treaties between States and International Organizations or
between International Organizations.

1.1.3 [1.1.8] Reservations having territorial scope

A unilateral statement by which a State purports to exclude the
application of a treaty or some of its provisions to a territory to
which that treaty would be applicable in the absence of such a state-
ment constitutes a reservation.

1.1.4 [1.1.3]
application

Reservations formulated when notifying territorial

A unilateral statement by which a State purports to exclude or
to modify the legal effect of certain provisions of a treaty in relation
to a territory in respect of which it makes a notification of the ter-
ritorial application of the treaty constitutes a reservation.

1.1.5 [1.1.6]
author

Statements purporting to limit the obligations of their

A unilateral statement formulated by a State or an interna-
tional organization at the time when that State or that organization
expresses its consent to be bound by a treaty by which its author
purports to limit the obligations imposed on it by the treaty consti-
tutes a reservation.

1.1.6 Statements purporting to discharge an obligation by equiva-
lent means

A unilateral statement formulated by a State or an international
organization when that State or that organization expresses its con-
sent to be bound by a treaty by which that State or that organiza-
tion purports to discharge an obligation pursuant to the treaty in a
manner different from but equivalent to that imposed by the treaty
constitutes a reservation.

1.1.7 [1.1.1]  Reservations formulated jointly

The joint formulation of a reservation by several States or inter-
national organizations does not affect the unilateral nature of that
reservation.

1.1.8 Reservations made under exclusionary clauses

A unilateral statement made by a State or an international or-
ganization when that State or organization expresses its consent to
be bound by a treaty, in accordance with a clause expressly author-
izing the parties or some of them to exclude or to modify the legal
effect of certain provisions of the treaty in their application to those
parties, constitutes a reservation.

% The number between square brackets indicates the number of this
draft guideline in the report of the Special Rapporteur or, as the case
may be, the original number of a draft guideline in the report of the Spe-
cial Rapporteur which has been merged with the final draft guideline.
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1.2 Definition of interpretative declarations

“Interpretative declaration” means a unilateral statement, how-
ever phrased or named, made by a State or by an international
organization whereby that State or that organization purports to
specify or clarify the meaning or scope attributed by the declarant
to a treaty or to certain of its provisions.

1.2.1 [1.2.4] Conditional interpretative declarations

A unilateral statement formulated by a State or an international
organization when signing, ratifying, formally confirming, accept-
ing, approving or acceding to a treaty, or by a State when making
a notification of succession to a treaty, whereby the State or inter-
national organization subjects its consent to be bound by the treaty
to a specific interpretation of the treaty or of certain provisions
thereof, shall constitute a conditional interpretative declaration.
1.2.2 [1.2.1] Interpretative declarations formulated jointly

The joint formulation of an interpretative declaration by sev-
eral States or international organizations does not affect the unilat-
eral nature of that interpretative declaration.

1.3 Distinction between reservations and interpretative declarations

The character of a unilateral statement as a reservation or an
interpretative declaration is determined by the legal effect it pur-
ports to produce.

1.3.1 Method of implementation of the distinction between reserva-
tions and interpretative declarations

To determine whether a unilateral statement formulated by a
State or an international organization in respect of a treaty is a reser-
vation or an interpretative declaration, it is appropriate to interpret
the statement in good faith in accordance with the ordinary meaning
to be given to its terms, in light of the treaty to which it refers. Due
regard shall be given to the intention of the State or the international
organization concerned at the time the statement was formulated.
1.3.2 [1.2.2] Phrasing and name

The phrasing or name given to a unilateral statement provides
an indication of the purported legal effect. This is the case in par-
ticular when a State or an international organization formulates
several unilateral statements in respect of a single treaty and des-
ignates some of them as reservations and others as interpretative
declarations.

1.3.3 [1.2.3] Formulation of a unilateral statement when a reserva-
tion is prohibited

When a treaty prohibits reservations to all or certain of its provi-
sions, a unilateral statement formulated in respect thereof by a State
or an international organization shall be presumed not to constitute
a reservation except when it purports to exclude or modify the legal
effect of certain provisions of the treaty or of the treaty as a whole with
respect to certain specific aspects in their application to its author.

1.4  Unilateral statements other than reservations and interpretative
declarations

Unilateral statements formulated in relation to a treaty which
are not reservations nor interpretative declarations are outside the
scope of the present Guide to Practice.

1.4.1 [1.1.5] Statements purporting to undertake unilateral
commitments

A unilateral statement formulated by a State or an international
organization in relation to a treaty, whereby its author purports
to undertake obligations going beyond those imposed on it by the
treaty constitutes a unilateral commitment which is outside the
scope of the present Guide to Practice.

1.4.2 [1.1.6] Unilateral statements purporting to add further
elements to a treaty

A unilateral statement whereby a State or an international or-
ganization purports to add further elements to a treaty constitutes

a proposal to modify the content of the treaty which is outside the
scope of the present Guide to Practice.
1.4.3 [1.1.7] Statements of non-recognition

A unilateral statement by which a State indicates that its partici-
pation in a treaty does not imply recognition of an entity which it
does not recognize constitutes a statement of non-recognition which
is outside the scope of the present Guide to Practice even if it pur-
ports to exclude the application of the treaty between the declaring
State and the non-recognized entity.
1.4.4 [1.2.5] General statements of policy

A unilateral statement formulated by a State or by an inter-
national organization whereby that State or that organization
expresses its views on a treaty or on the subject matter covered
by the treaty, without purporting to produce a legal effect on the
treaty, constitutes a general statement of policy which is outside the
scope of the present Guide to Practice.

1.4.5 [1.2.6] Statements concerning modalities of implementation
of a treaty at the internal level

A unilateral statement formulated by a State or an international
organization whereby that State or that organization indicates the
manner in which it intends to implement a treaty at the internal
level, without purporting as such to affect its rights and obliga-
tions towards the other contracting parties, constitutes an informa-
tive statement which is outside the scope of the present Guide to
Practice.

1.4.6. [1.4.6, 1.4.7]
clause

Unilateral statements made under an optional

1. A unilateral statement made by a State or by an inter-
national organization, in accordance with a clause in a treaty
expressly authorizing the parties to accept an obligation that is not
otherwise imposed by the treaty, is outside the scope of the present
Guide to Practice.

2. Arestriction or condition contained in such statement does
not constitute a reservation within the meaning of the present
Guide to Practice.

1.4.7 [1.4.8] Unilateral statements providing for a choice between
the provisions of a treaty

A unilateral statement made by a State or an international or-
ganization, in accordance with a clause in a treaty that expressly
requires the parties to choose between two or more provisions of
the treaty, is outside the scope of the present Guide to Practice.

1.5 Unilateral statements in respect of bilateral treaties

1.5.1 [1.1.9] “Reservations” to bilateral treaties

A unilateral statement, however phrased or named, formu-
lated by a State or an international organization after initialling
or signature but prior to entry into force of a bilateral treaty, by
which that State or that organization purports to obtain from the
other party a modification of the provisions of the treaty to which
it is subjecting the expression of its final consent to be bound, does
not constitute a reservation within the meaning of the present
Guide to Practice.

1.5.2 [1.2.7]
treaties

Interpretative declarations in respect of bilateral

Draft guidelines 1.2 and 1.2.1 are applicable to interpretative
declarations in respect of multilateral as well as bilateral treaties.

1.5.3 [1.2.8] Legal effect of acceptance of an interpretative declara-
tion made in respect of bilateral treaty by the other party

The interpretation resulting from an interpretative declaration
made in respect of a bilateral treaty by a State or an international
organization party to the treaty and accepted by the other party
constitutes the authentic interpretation of that treaty.
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1.6 Scope of definitions®’

The definitions of unilateral statements included in the pre-
sent chapter of the Guide to Practice are without prejudice to the
validity and effects of such statements under the rules applicable
to them.

1.7 Alternatives to reservations and interpretative declarations

1.7.1 [1.7.1,1.7.2,1.7.3, 1.7.4]  Alternatives to reservations

In order to achieve results comparable to those effected by
reservations, States or international organizations may also have
recourse to alternative procedures, such as:

(a) the insertion in the treaty of restrictive clauses purporting
to limit its scope or application;

(b) the conclusion of an agreement, under a specific provision of
a treaty, by which two or more States or international organizations
purport to exclude or modify the legal effects of certain provisions
of the treaty as between themselves.
1.7.2 [1.7.5] Alternatives to interpretative declarations

In order to specify or clarify the meaning or scope of a treaty or
certain of its provisions, States or international organizations may
also have recourse to procedures other than interpretative declara-
tions, such as:

(a) the insertion in the treaty of provisions purporting to inter-
pret the same treaty;

(b) the conclusion of a supplementary agreement to the same
end.

2. Procedure
2.1 Form and notification of reservations
2.1.1  Written form
A reservation must be formulated in writing.
2.1.2  Form of formal confirmation
Formal confirmation of a reservation must be made in writing.
2.1.3 Formulation of a reservation at the international level

1. Subject to the customary practices in international organi-
zations which are depositaries of treaties, a person is considered as
representing a State or an international organization for the pur-
pose of formulating a reservation if:

(@) that person produces appropriate full powers for the
purposes of adopting or authenticating the text of the treaty with
regard to which the reservation is formulated or expressing the
consent of the State or organization to be bound by the treaty; or

(b) it appears from practice or other circumstances that it
was the intention of the States and international organizations
concerned to consider that person as competent for such purposes
without having to produce full powers.

2. By virtue of their functions and without having to produce
full powers, the following are considered as representing a State
for the purpose of formulating a reservation at the international
level:

(a) Heads of State, Heads of Government and Ministers for
Foreign Affairs;

(b) representatives accredited by States to an international
conference for the purpose of formulating a reservation to a treaty
adopted at that conference;

87 This draft guideline has been reconsidered and modified during
the Commission’s fifty-eighth session (2006). For the new commentary,
see section C.2 below.

(c) representatives accredited by States to an international
organization or one of its organs, for the purpose of formulating a
reservation to a treaty adopted by that organization or body;

(d) heads of permanent missions to an international organi-
zation, for the purpose of formulating a reservation to a treaty
between the accrediting States and that organization.

2.1.4 [2.1.3 bis, 2.1.4] Absence of consequences at the international
level of the violation of internal rules regarding the formulation
of reservations

1. The determination of the competent authority and the pro-
cedure to be followed at the internal level for formulating a reser-
vation is a matter for the internal law of each State or relevant rules
of each international organization.

2. A State or an international organization may not invoke the
fact that a reservation has been formulated in violation of a provi-
sion of the internal law of that State or the rules of that organi-
zation regarding competence and the procedure for formulating
reservations as invalidating the reservation.

2.1.5 Communication of reservations

1. Areservation must be communicated in writing to the con-
tracting States and contracting organizations and other States and
international organizations entitled to become parties to the treaty.

2. A reservation to a treaty in force which is the constituent
instrument of an international organization or to a treaty which
creates an organ that has the capacity to accept a reservation must
also be communicated to such organization or organ.

2.1.6 [2.1.6, 2.1.8] Procedure for communication of reservations

1. Unless otherwise provided in the treaty or agreed by the
contracting States and contracting organizations, a communication
relating to a reservation to a treaty shall be transmitted:

(a) if there is no depositary, directly by the author of the reser-
vation to the contracting States and contracting organizations and
other States and international organizations entitled to become
parties to the treaty; or

(b) if there is a depositary, to the latter, which shall notify the
States and organizations for which it is intended as soon as possible.

2. A communication relating to a reservation shall be consid-
ered as having been made by the author of the reservation only upon
receipt by the State or by the organization to which it was transmit-
ted, or as the case may be, upon its receipt by the depositary.

3. The period during which an objection to a reservation may
be raised starts at the date on which a State or an international
organization received notification of the reservation.

4. Where a communication relating to a reservation to a treaty
is made by electronic mail or by facsimile, it must be confirmed
by diplomatic note or depositary notification. In such a case the
communication is considered as having been made at the date of
the electronic mail or the facsimile.

2.1.7 Functions of depositaries

1. The depositary shall examine whether a reservation to
a treaty formulated by a State or an international organization is
in due and proper form and, if need be, bring the matter to the
attention of the State or international organization concerned.

2. In the event of any difference appearing between a State
or an international organization and the depositary as to the
performance of the latter’s functions, the depositary shall bring the
question to the attention of:

(@) the signatory States and organizations and the contracting
States and contracting organizations; or

(b) where appropriate, the competent organ of the interna-
tional organization concerned.
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2.1.8
reservations'

[2.1.7  bis]

698

Procedure in case of manifestly invalid

1. Where, in the opinion of the depositary, a reservation is
manifestly invalid, the depositary shall draw the attention of the
author of the reservation to what, in the depositary’s view, consti-
tutes the grounds for the invalidity of the reservation.

2. If the author of the reservation maintains the reservation,
the depositary shall communicate the text of the reservation to
the signatory States and international organizations and to the
contracting States and international organizations and, where
appropriate, the competent organ of the international organization
concerned, indicating the nature of legal problems raised by the
reservation.

2.2.1 Formal confirmation of reservations formulated when signing
atreaty

If formulated when signing a treaty subject to ratification, act
of formal confirmation, acceptance or approval, a reservation must
be formally confirmed by the reserving State or international or-
ganization when expressing its consent to be bound by the treaty. In
such a case the reservation shall be considered as having been made
on the date of its confirmation.

2.2.2[2.2.3] Instances of non-requirement of confirmation of reser-
vations formulated when signing a treaty

A reservation formulated when signing a treaty does not require
subsequent confirmation when a State or an international organi-
zation expresses by its signature the consent to be bound by the
treaty.

2.2.3 [2.2.4] Reservations formulated upon signature when a treaty
expressly so provides

A reservation formulated when signing a treaty, where the
treaty expressly provides that a State or an international organiza-
tion may make such a reservation at that time, does not require
formal confirmation by the reserving State or international organi-
zation when expressing its consent to be bound by the treaty.

699

2.3.1 Late formulation of a reservation

Unless the treaty provides otherwise, a State or an international
organization may not formulate a reservation to a treaty after
expressing its consent to be bound by the treaty except if none of
the other contracting parties objects to the late formulation of the
reservation.

2.3.2  Acceptance of late formulation of a reservation

Unless the treaty provides otherwise or the well-established
practice followed by the depositary differs, late formulation of a
reservation shall be deemed to have been accepted by a contract-
ing party if it has made no objections to such formulation after the
expiry of the 12-month period following the date on which notifica-
tion was received.

2.3.3 Objection to late formulation of a reservation

If a contracting party to a treaty objects to late formulation of a
reservation, the treaty shall enter into or remain in force in respect
of the reserving State or international organization without the res-
ervation being established.

2.3.4 Subsequent exclusion or modification of the legal effect of a
treaty by means other than reservations

A contracting party to a treaty may not exclude or modify the
legal effect of provisions of the treaty by:

(a) interpretation of a reservation made earlier; or

5% [bid.

6% Section 2.3 proposed by the Special Rapporteur deals with the
late formulation of reservations.

(b) a unilateral statement made subsequently under an
optional clause.

2.3.5 Widening of the scope of a reservation

The modification of an existing reservation for the purpose of
widening its scope shall be subject to the rules applicable to the late
formulation of a reservation. However, if an objection is made to
that modification, the initial reservation remains unchanged.

2.4 Procedure for interpretative declarations
2.4.1 Formulation of interpretative declarations

An interpretative declaration must be formulated by a person
who is considered as representing a State or an international or-
ganization for the purpose of adopting or authenticating the text
of a treaty or expressing the consent of the State or international
organization to be bound by a treaty.

[2.4.2 [2.4.1 bis]
internal level

Formulation of an interpretative declaration at the

1. The determination of the competent authority and the pro-
cedure to be followed at the internal level for formulating an inter-
pretative declaration is a matter for the internal law of each State
or relevant rules of each international organization.

2. A State or an international organization may not invoke
the fact that an interpretative declaration has been formulated
in violation of a provision of the internal law of that State or the
rules of that organization regarding competence and the procedure
for formulating interpretative declarations as invalidating the
declaration.]

2.4.3 Time at which an interpretative declaration may be formulated

Without prejudice to the provisions of guidelines 1.2.1, 2.4.6
[2.4.7], and 2.4.7 [2.4.8], an interpretative declaration may be for-
mulated at any time.

2.4.4 [2.4.5] Non-requirement of confirmation of interpretative dec-
larations made when signing a treaty

An interpretative declaration made when signing a treaty does
not require subsequent confirmation when a State or an interna-
tional organization expresses its consent to be bound by the treaty.

24.5 [2.4.4] Formal confirmation of conditional interpretative
declarations formulated when signing a treaty

If a conditional interpretative declaration is formulated when
signing a treaty subject to ratification, act of formal confirma-
tion, acceptance or approval, it must be formally confirmed by the
declaring State or international organization when expressing its
consent to be bound by the treaty. In such a case the interpretative
declaration shall be considered as having been made on the date of
its confirmation.

2.4.6 [2.4.7] Late formulation of an interpretative declaration

Where a treaty provides that an interpretative declaration may
be made only at specified times, a State or an international organi-
zation may not formulate an interpretative declaration concerning
that treaty subsequently except if none of the other contracting par-
ties objects to the late formulation of the interpretative declaration.

[2.4.7 [2.4.2,2.4.9] Formulation and communication of conditional
interpretative declarations

1. A conditional interpretative declaration must be formulated
in writing.

2. Formal confirmation of a conditional interpretative decla-
ration must also be made in writing.

3. A conditional interpretative declaration must be communi-
cated in writing to the contracting States and contracting organiza-
tions and other States and international organizations entitled to
become parties to the treaty.
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4. A conditional interpretative declaration regarding a treaty
in force which is the constituent instrument of an international or-
ganization or a treaty which creates an organ that has the capacity
to accept a reservation must also be communicated to such organi-
zation or organ.|

2.4.8 Late formulation of a conditional interpretative declaration™

A State or an international organization may not formulate a
conditional interpretative declaration concerning a treaty after
expressing its consent to be bound by the treaty except if none of
the other contracting parties objects to the late formulation of the
conditional interpretative declaration.

2.4.9 Modification of an interpretative declaration

Unless the treaty provides that an interpretative declaration
may be made or modified only at specified times, an interpretative
declaration may be modified at any time.

2.4.10 Limitation and widening of the scope of a conditional inter-
pretative declaration

The limitation and the widening of the scope of a conditional
interpretative declaration are governed by the rules respectively
applicable to the partial withdrawal and the widening of the scope
of reservations.

2.5 Withdrawal and modification of reservations and interpretative
declarations

2.5.1 Withdrawal of reservations

Unless the treaty otherwise provides, a reservation may be with-
drawn at any time and the consent of a State or of an international
organization which has accepted the reservation is not required for
its withdrawal.

2.5.2 Form of withdrawal
The withdrawal of a reservation must be formulated in writing.
2.5.3 Periodic review of the usefulness of reservations

1. States or international organizations which have made
one or more reservations to a treaty should undertake a periodic
review of such reservations and consider withdrawing those which
no longer serve their purpose.

2. In such a review, States and international organizations
should devote special attention to the aim of preserving the integ-
rity of multilateral treaties and, where relevant, give consideration
to the usefulness of retaining the reservations, in particular in rela-
tion to developments in their internal law since the reservations
were formulated.

2.5.4 [2.5.5] Formulation of the withdrawal of a reservation at the
international level

1. Subject to the usual practices in international organizations
which are depositaries of treaties, a person is competent to with-
draw a reservation made on behalf of a State or an international
organization if:

(a) that person produces appropriate full powers for the pur-
poses of that withdrawal; or

(b) it appears from practice or other circumstances that it
was the intention of the States and international organizations
concerned to consider that person as competent for such purposes
without having to produce full powers.

2. By virtue of their functions and without having to produce
full powers, the following are competent to withdraw a reservation
at the international level on behalf of a State:

700 This draft guideline (formerly 2.4.7 [2.4.8]) was renumbered as a
result of the adoption of new draft guidelines at the fifty-fourth session
of the Commission, in 2002.

(@) Heads of State, Heads of Government and Ministers for
Foreign Affairs;

(b) representatives accredited by States to an international or-
ganization or one of its organs, for the purpose of withdrawing a
reservation to a treaty adopted by that organization or body;

(c) heads of permanent missions to an international organi-
zation, for the purpose of withdrawing a reservation to a treaty
between the accrediting States and that organization.

2.5.5 [2.5.5 bis, 2.5.5 ter] Absence of consequences at the interna-
tional level of the violation of internal rules regarding the with-
drawal of reservations

1. The determination of the competent body and the pro-
cedure to be followed for withdrawing a reservation at the internal
level is a matter for the internal law of each State or the relevant
rules of each international organization.

2. A State or an international organization may not invoke the
fact that a reservation has been withdrawn in violation of a provi-
sion of the internal law of that State or the rules of that organiza-
tion regarding competence and the procedure for the withdrawal of
reservations as invalidating the withdrawal.

2.5.6 Communication of withdrawal of a reservation

The procedure for communicating the withdrawal of a reserva-
tion follows the rules applicable to the communication of reserva-
tions contained in guidelines 2.1.5, 2.1.6 [2.1.6, 2.1.8] and 2.1.7.
2.5.7[2.5.7,2.5.8] Effect of withdrawal of a reservation

1. The withdrawal of a reservation entails the application as a
whole of the provisions on which the reservation had been made in
the relations between the State or international organization which
withdraws the reservation and all the other parties, whether they
had accepted the reservation or objected to it.

2. The withdrawal of a reservation entails the entry into force
of the treaty in the relations between the State or international
organization which withdraws the reservation and a State or inter-
national organization which had objected to the reservation and
opposed the entry into force of the treaty between itself and the
reserving State or international organization by reason of that
reservation.
2.5.8 [2.5.9] Effective date of withdrawal of a reservation

Unless the treaty otherwise provides, or it is otherwise agreed,
the withdrawal of a reservation becomes operative in relation to a
contracting State or a contracting organization only when notice of
it has been received by that State or that organization.

Model clauses

A. Deferment of the effective date of the withdrawal of a
reservation

A contracting party which has made a reservation to this treaty
may withdraw it by means of notification addressed to [the deposi-
tary]. The withdrawal shall take effect on the expiration of a period
of X [months] [days] after the date of receipt of the notification by
[the depositary].

B. Earlier effective date of withdrawal of a reservation

A contracting party which has made a reservation to this treaty
may withdraw it by means of a notification addressed to [the
depositary|. The withdrawal shall take effect on the date of receipt
of such notification by [the depositary].

C. Freedom to set the effective date of withdrawal of a reservation

A contracting party which has made a reservation to this treaty
may withdraw it by means of a notification addressed to [the
depositary|. The withdrawal shall take effect on the date set by that
State in the notification addressed to [the depositary].
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2.5.9 [2.5.10] Cases in which a reserving State or international or-
ganization may unilaterally set the effective date of withdrawal of
a reservation

The withdrawal of a reservation takes effect on the date set by
the withdrawing State or international organization where:

(a) that date is later than the date on which the other contract-
ing States or international organizations received notification of it;
or

(b) the withdrawal does not add to the rights of the withdraw-
ing State or international organization, in relation to the other con-
tracting States or international organizations.

2.5.10 [2.5.11] Partial withdrawal of a reservation

1. The partial withdrawal of a reservation limits the legal
effect of the reservation and achieves a more complete application
of the provisions of the treaty, or of the treaty as a whole, to the
withdrawing State or international organization.

2. The partial withdrawal of a reservation is subject to the
same formal and procedural rules as a total withdrawal and takes
effect on the same conditions.

2.5.11 [2.5.12] Effect of a partial withdrawal of a reservation

1. The partial withdrawal of a reservation modifies the legal
effect of the reservation to the extent of the new formulation of the
reservation. Any objection made to the reservation continues to
have effect as long as its author does not withdraw it, insofar as the
objection does not apply exclusively to that part of the reservation
which has been withdrawn.

2. No objection may be made to the reservation resulting from
the partial withdrawal, unless that partial withdrawal has a dis-
criminatory effect.

2.5.12 Withdrawal of an interpretative declaration

An interpretative declaration may be withdrawn at any time
by the authorities competent for that purpose, following the same
procedure applicable to its formulation.

2.5.13 Withdrawal of a conditional interpretative declaration

The withdrawal of a conditional interpretative declaration is
governed by the rules applying to the withdrawal of reservations.

2.6.1 Definition of objections to reservations

“Objection” means a unilateral statement, however phrased
or named, made by a State or an international organization in
response to a reservation to a treaty formulated by another State
or international organization, whereby the former State or or-
ganization purports to exclude or to modify the legal effects of the
reservation, or to exclude the application of the treaty as a whole,
in relations with the reserving State or organization.

2.6.2 Definition of objections to the late formulation or widening of
the scope of a reservation

“Objection” may also mean a unilateral statement whereby a
State or an international organization opposes the late formulation
of a reservation or the widening of the scope of a reservation.

3. Validity of reservations and interpretative declarations
3.1 Permissible reservations

A State or an international organization may, when signing,
ratifying, formally confirming, accepting, approving or acceding to
a treaty, formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which
do not include the reservation in question, may be made; or

(c) in cases not falling under subparagraphs (a) and (b), the res-
ervation is incompatible with the object and purpose of the treaty.

3.1.1 Reservations expressly prohibited by the treaty

A reservation is expressly prohibited by the treaty if it contains
a particular provision:

(@) prohibiting all reservations;

(b) prohibiting reservations to specified provisions and a res-
ervation in question is formulated to one of such provisions; or

(c) prohibiting certain categories of reservations and a reser-
vation in question falls within one of such categories.

3.1.2 Definition of specified reservations

For the purposes of guideline 3.1, the expression “specified res-
ervations” means reservations that are expressly envisaged in the
treaty to certain provisions of the treaty or to the treaty as a whole
with respect to certain specific aspects.

3.1.3  Permissibility of reservations not prohibited by the treaty

Where the treaty prohibits the formulation of certain reserva-
tions, a reservation which is not prohibited by the treaty may be
formulated by a State or an international organization only if it is
not incompatible with the object and purpose of the treaty.

3.1.4 Permissibility of specified reservations

Where the treaty envisages the formulation of specified reserva-
tions without defining their content, a reservation may be formu-
lated by a State or an international organization only if it is not
incompatible with the object and purpose of the treaty.

2. TEXT OF THE DRAFT GUIDELINES AND COMMENTARIES
THERETO PROVISIONALLY ADOPTED BY THE COMMISSION AT
ITS FIFTY-EIGHTH SESSION

159. The text of the draft guidelines with commentaries
thereto adopted by the Commission at its fifty-eighth ses-
sion are reproduced below.

3. Validity of
declarations

reservations and interpretative

General commentary

(1) The purpose of the third part of the Guide to Prac-
tice, following the first part, devoted to definitions, and
the second, which deals with the procedure of formula-
tion of reservations and interpretative declarations, is to
determine the conditions for the validity of reservations
to treaties.

(2) After extensive debate, the Commission decided,
despite hesitation on the part of some members, to retain
the term “validity of reservations” to describe the intel-
lectual operation consisting in determining whether a uni-
lateral statement made™ by a State or an international or-
ganization and purporting to exclude or modify the legal
effect of certain provisions of the treaty’ in their applica-
tion to that State or organization was capable of producing
the effects attached in principle to the formulation of a
reservation.

1 Since the mere formulation of a reservation does not allow it to
produce the effects intended by its author, the word “formulated” would
have been more appropriate (see below the commentary to draft guide-
line 3.1, paras. (6) and (7)), but the Vienna Conventions use the word
“made” and as a matter of principle the Commission does not wish to
revisit the Vienna text.

2 Or of the treaty as a whole with respect to certain specific aspects
(see draft guideline 1.1.1).
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(3) Adhering to the definition found in article 2, para-
graph 1 (d), of the 1969 and 1986 Vienna Conventions,
reproduced in draft guideline 1.1 of the Guide to Practice,
the Commission accepted that all unilateral statements
meeting that definition constituted reservations. But, as
the Commission stated very clearly in its commentary on
draft guideline 1.6, “[d]efining is not the same as regulat-
ing. ... [A] reservation may or may not be permissible,
but it remains a reservation if it corresponds to the defini-
tion established”.”® It went on to say: “Furthermore, the
exact determination of the nature of a statement is a pre-
condition for the application of a particular legal regime,
in the first place, for the assessment of its permissibility. It
is only once a particular instrument has been defined as a
reservation ... that a decision can be taken as to whether it
is permissible or not, its legal scope can be evaluated and
its effect can be determined”.™®

(4) This terminology poses a problem. At an early stage,
the Commission opted for the words “permissibility” and
“impermissibility” in preference to “validity” and “inva-
lidity” or “non-validity” in order to respond to the con-
cerns expressed by some members of the Commission
and some States who considered that the term “validity”
cast doubt on the nature of statements that fit the defini-
tion of reservations given in article 2, paragraph 1 (d), of
the Vienna Conventions but do not fulfil the conditions set
forth in article 19.7% Actually, the word “validity” seemed
to a majority of the members of the Commission to be
quite neutral in that regard. It offered the advantage that it
did not prejudge the doctrinal controversy,’® central to the
question of reservations, between the proponents of “per-
missibility”, who hold that “[t]he issue of ‘permissibility’
is the preliminary issue. It must be resolved by reference
to the treaty and is essentially an issue of treaty interpre-
tation; it has nothing to do with the question of whether,
as a matter of policy, other Parties find the reservations
acceptable or not”,”” and the proponents of “opposabil-
ity”, who hold that “the validity of a reservation depends
solely on the acceptance of the reservation by another
contracting State” and who therefore view article 19,
subparagraph (c), of the 1969 Vienna Convention “as a
mere doctrinal assertion, which may serve as a basis for

3 Yearbook ... 1999, vol. 11, (Part Two), p. 126, para. (2) of the
commentary; see also, below, the commentary to the draft guideline as
amended at the fifty-eighth session of the Commission.

%4 Ibid., para. (3) of the commentary. See also the commentary to
draft guideline 1.1.1 [1.1.4] in Yearbook ... 1998, vol. Il (Part Two),
p. 101, especially para. (3) of the commentary, and the third report of
the Special Rapporteur on reservations to treaties, ibid., vol. 1l (Part
One), document A/CN.4/491 and Add.1-6, p. 250, para. 154, and
p. 252, para. 175.

% See the statement of the United Kingdom in the Sixth Committee
on 2 November 1993, Official Records of the General Assembly, Forty-

eighth Session, Sixth Committee, summary record of the 24th meeting
(A/C.6/48/SR.24), para. 42.

% On this doctrinal dispute, see in particular J. K. Koh, “Reserva-
tions to multilateral treaties: how international legal doctrine reflects
world vision”, Harvard International Law Journal, vol. 23 (1982—
1983), pp. 71-116, passim, in particular pp. 75-77; see also C. Redg-
well, “Universality or integrity? Some reflections on reservations to
general multilateral treaties”, BYBIL, vol. 64 (1993), pp. 245-282, at
pp- 263-269; and 1. Sinclair, The Vienna Convention on the Law of Trea-
ties, 2nd ed., Manchester University Press, 1984, p. 81, footnote 78.

7D, W. Bowett, “Reservations to non-restricted multilateral trea-
ties”, BYBIL, vol. 48 (1976-1977), p. 88.

guidance to States regarding acceptance of reservations,
but no more than that”.”®

(5) Moreover, it was thought that the term “impermissi-
ble” (“illicite”) was not appropriate in any case to charac-
terize reservations that did not fulfil the conditions of form
or substance set by the Vienna Conventions. According to
a majority of the members of the Commission, “in inter-
national law, an internationally wrongful act entails its
author’s responsibility, and this is plainly not the case of
the formulation of reservations which are contrary to the
provisions of the treaty to which they relate or incompatible
with its object and purpose”.” Consequently, the Commis-
sion, which in 2002 had decided to reserve its position on
this matter pending an examination of the effect of such
reservations,’° thought that it would be better to settle that
question of terminology without further delay.

(6) It appeared to the Commission:

— In the first place, that the term “permissible”
(“licite”) implied that the formulation of reservations
contrary to the provisions of article 19 of the Vienna
Conventions would engage the responsibility of the
reserving State or international organization, which was
certainly not the case;*! and

— In the second place, that the term “permissible”
used in the English text of the draft guidelines adopted
to date and their commentaries implied that it was exclu-
sively a question of permissibility and not of opposability,
which had the disadvantage of unprofitably prejudging
the doctrinal dispute discussed above.’*?

(7) However, the term “permissibility” was retained to
denote the substantive validity of reservations that ful-
filled the requirements of article 19 of the Vienna Conven-
tions, since, according to the English speakers, the term
did not imply taking a position as to the consequences
of non-fulfilment of those conditions. That term was ren-
dered in French by the expression “validité matérielle”.

(8) The third part of the Guide to Practice deals succes-
sively with the questions relating to:

— The permissibility of reservations;

— Competence to assess the validity of reservations;
and

— The consequences of the invalidity of a reservation.

], M. Ruda, “Reservations to treaties”, Recueil des cours:
Collected courses of the Hague Academy of International Law, 1975—
111, vol. 146 (1977), p. 190.

" Commentary to draft guideline 2.1.8 [2.1.7 bis] (Procedure in
case of manifestly [impermissible] reservations), Yearbook ... 2002,
vol. II (Part Two), p. 46, para. (7) of the commentary. According to a
minority view, the formulation of an impermissible reservation would
engage the responsibility of its author. The issue will be discussed in
greater detail in the commentary to draft guideline 3.3.1.

"0 See the commentary to draft guideline 2.1.8 [2.1.7 bis], Year-
book ... 2002, vol. II (Part Two), pp. 45-46; see also draft guideline
2.1.7 (Functions of depositaries) and the commentary thereto, ibid.,
pp. 42-45.

"1 See above paragraph (5) of the commentary to this draft guideline.
"2 See above paragraph (4) of the commentary to this draft guideline.
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A special section will be devoted to the same questions in
relation to interpretative declarations.

3.1 Permissible reservations

A State or an international organization may, when
signing, ratifying, formally confirming, accepting,
approving or acceding to a treaty, formulate a reser-
vation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reserva-
tions, which do not include the reservation in question,
may be made; or

(c) in cases not falling under subparagraphs (a)
and (b), the reservation is incompatible with the object
and purpose of the treaty.

Commentary

(1) Draft guideline 3.1 faithfully reproduces the wording
of article 19 of the 1986 Vienna Convention, which is pat-
terned after the corresponding provision of the 1969 Con-
vention with just two additions, which were needed in order
to cover treaties concluded by international organizations.

(2) By providing that, when signing, ratifying, formally
confirming, accepting, approving or acceding to a treaty,
“[a] State or an international organization may ... formu-
late a reservation”, albeit under certain conditions, this
draft guideline sets out “the general principle that the for-
mulation of reservations is permitted”.”*® This is an essen-
tial element of the “flexible system” stemming from the
advisory opinion of the ICJ of 1951 on Reservations to the
Convention on Genocide,” and it is no exaggeration to
say that, on this point, it reverses the traditional presump-
tion resulting from the system of unanimity,”® the stated
aim being to facilitate the widest possible participation in
treaties and, ultimately, their universality.

3 Commentary to article 18 of the draft articles on the law of trea-
ties, adopted by the Commission on first reading in 1962, Yearbook ...
1962, vol. 11, p. 180, para. (15); see also the commentary to draft arti-
cle 16 adopted on second reading, Yearbook ... 1966, vol. Il, p. 207,
para. (17). For the 1986 Vienna Convention, see the commentary to
draft article 19 (Formulation of reservations in the case of treaties
between several international organizations), adopted by the Commis-
sion in 1977, Yearbook ... 1977, vol. Il (Part Two), p. 106, para. (1), and
to draft article 19 bis (Formulation of reservations by States and inter-
national organizations in the case of treaties between States and one or
more international organizations or between international organizations
and one or more States), ibid., p. 108, para. (3).

"4 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951,
p. 15.

"5 This concept, which had undoubtedly become the customary
norm in the period between the wars (see the joint dissenting opinion
of Judges Guerrero, McNair, Read and Hsu Mo, appended to the advi-
sory opinion in Reservations to the Convention on Genocide (footnote
714 above), pp. 34-35), significantly restricted the freedom to make
reservations: this was possible only if all the other parties to the treaty
accepted the reservation, otherwise the author remained outside the
treaty. In its comments on article 18 of the draft articles on the law of
treaties, adopted by the Commission on first reading in 1962 (see foot-
note 713 above), Japan proposed reverting to the opposite presumption
(see the fourth report of Special Rapporteur Sir Humphrey Waldock on
the law of treaties, Yearbook ... 1965, vol. 11, document A/CN.4/177
and Add.1-2, p. 49).

(3) In this regard, the text of article 19 finally adopted
in 1969 resulted directly from Waldock’s proposals and
takes the opposite view from the drafts prepared by the
Special Rapporteurs on the law of treaties who preceded
him, all of whom started from the inverse assumption,
expressing in negative or restrictive terms the principle
that a reservation might only be formulated (or “made”)"®
if certain conditions were met.”*” Waldock,”® on the other
hand, presents the principle as the “power to formulate,
that is, to propose, a reservation”, which a State has “in
virtue of its sovereignty”.”°

(4) However, this power is not unlimited:

— In the first place, it is limited in time, since a reser-
vation may only be formulated “when signing, ratifying,

formally confirming, accepting, approving or acceding to

a treaty”;’%

— In the second place, the formulation of reservations
may be incompatible with the object of some treaties, either
because they are limited to a small group of States—a situa-
tion that is taken into account in article 20, paragraph 2, of
the 1969 Vienna Convention,” which reverts to the system
of unanimity where such instruments are concerned—or,
in the case of instruments of universal scope, because the
parties intend to make the integrity of the treaty take prec-
edence over its universality or, at any rate, to limit the power
of States to formulate reservations; on this issue, as on all
others, the Vienna Convention is only intended to be residu-
ary in nature, and there is nothing to prevent the negotiators
from inserting in the treaty “reservations clauses” that limit
or modify the freedom set out as a principle in article 19.72

& On this point, see below paragraphs (6) and (7) of the commen-
tary to this draft guidline.

7 See, for example, draft article 10 (1) of the draft convention on
the law of treaties, proposed by J. L. Brierly (Yearbook ... 1950, vol. 11,
document A/CN.4/23, p. 238); the various drafts of article 9 proposed
by Special Rapporteur H. Lauterpacht in his preliminary report (Year-
book ... 1953, vol. 1l, document A/CN.4/63, pp. 91-92) and his sec-
ond report (Yearbook ... 1954, vol. 11, document A/CN.4/87, p. 131);
or draft article 39, paragraph 1, proposed by Special Rapporteur G. G.
Fitzmaurice (Yearbook ... 1956, vol. |1, document A/CN.4/101, p. 115).
See also the comments of Pierre-Henri Imbert in Les réserves aux trai-
tés multilatéraux, Paris, Pedone, 1978, pp. 88-89.

718 <A State is free, when signing, ratifying, acceding to or accepting
a treaty, to formulate a reservation ... unless: ...” (preliminary report
on the law of treaties , Yearbook ... 1962, vol. Il, document A/CN.4/144
and Add.1, article 17, para. 1 (a), p. 60).

9 Ibid., para. (9) of the commentary to article 17, p. 65.

2 In this regard, see below paragraph (9) of the commentary to this
guideline.

21 “When it appears from the limited number of the negotiating
States and the object and purpose of a treaty that the application of the
treaty in its entirety between all the parties is an essential condition of
the consent of each one to be bound by the treaty, a reservation requires
acceptance by all the parties.”

22 With regard to the residuary nature of the Vienna regime, see
in particular A. Aust, Modern Treaty Law and Practice, Cambridge
University Press, 2000, pp. 124-126; J. K. Gamble, Jr., “Reservations
to multilateral treaties: a macroscopic view of State practice”, AJIL,
vol. 74 (1980), pp. 383-391; P.-H. Imbert, Les réserves aux traités
..., op. cit. (footnote 717 above), pp. 162-230; A. McNair, The Law
of Treaties, Oxford, Clarendon Press, 1961, pp. 169-173; J. Polakie-
wicz, Treaty-making in the Council of Europe, Strasbourg, Council
of Europe, 1999, pp. 85-90 and 101-104; and R. Riquelme Cortado,
Las reservas a los tratados: Lagunas, formulacion y ambigiiedades del
Régimen de Viena, Universidad de Murcia, 2004, pp. 89-136.
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(5) It is probably excessive to speak of a “right to
reservations”,’? even though the 1969 Vienna Conven-
tion proceeds from the principle that there is a presump-
tion in favour of their validity. Some members contested
the existence of such a presumption. This, moreover,
is the significance of the very title of article 19 of the
1969 and 1986 Vienna Conventions (Formulation of
reservations),’® which is confirmed by its chapeau: “A
State may ... formulate a reservation unless ...”. Certainly,
by using the verb “may”, the introductory clause of arti-
cle 19 recognizes that States have a right, but it is only the
right to “formulate” reservations.’

(6) The words “formulate” and “formulation” were
carefully chosen. They signify that, while it is up to the
State intending to attach a reservation to its expression of
consent to be bound to indicate how it means to modify
its participation in the treaty,”® this formulation is not
sufficient of itself. The reservation is not “made”: it does
not produce any effect, merely by virtue of such a state-
ment. For that reason, an amendment by China seeking
to replace the words “formulate a reservation” with the
words “make reservations”’?” was rejected by the Draft-
ing Committee of the Vienna Conference on the Law of
Treaties.”® As Waldock noted, “there is an inherent ambi-
guity in saying ... that a State may ‘make’ a reservation;

23 Some members of the Commission, however, spoke in support of
the existence of such a right.

24 Concerning the modification of this title in the context of the
Guide to Practice, see below, paragraph (10) of the Commentary to this
draft guideline.

% See Imbert, Les réserves aux traités ..., op. cit. (see foot-
note 717 above), p. 83; see also P. Reuter, Introduction au droit des
traités, 3rd ed. revised and augmented by Ph. Cahier, Paris, Presses
universitaires de France, 1995, p. 75; or Riquelme Cortado, op. cit.
(footnote 722 above), p. 84. It may also be noted that a proposal by
Briggs to replace the word “free” in Waldock’s draft (see footnote 718
above) with the words “legally entitled” (Yearbook ... 1962, vol. |, 651st
meeting, 25 May 1962, p. 140, para. 22) was not accepted, nor was
an amendment along the same lines proposed by the Union of Soviet
Socialist Republics at the Vienna Conference (A/CONF.39/C.1/L.115,
Official Records of the United Nations Conference on the Law of Trea-
ties, First and second sessions, Vienna, 26 March-24 May 1968 and
9 April-22 May 1969, Documents of the Conference (document A/
CONF.39/11/Add.2, United Nations publication, Sales No. E.70.V.5),
Report of the Committee of the Whole on its work at the first session of
the Conference, document A/CONF.39/14, p. 133, para. 175). The cur-
rent wording (“A State may ... formulate a reservation unless ...””) was
adopted by the Commission’s Drafting Committee (see Yearbook ...
1962, vol. 1, 663rd meeting, 18 June 1962, p. 221, para. 3), then by the
Commission in plenary meeting in 1962 (ibid., vol. Il, pp. 175-176,
article 18, para. 1). No amendments were made in 1966, other than the
replacement of the words “Tout Etat” in the French text with the words
“Un Etat” (see Annuaire de la Commission du droit international 1965,
vol. I, 813th meeting, 29 June 1965, p. 287, para. 1 (text adopted by the
Drafting Committee), and Yearbook ... 1966, vol. 11, p. 202 (article 16
adopted on second reading)).

% See D. W. Greig, “Reservations: equity as a balancing factor?”,
Australian Year Book of International Law, vol. 16 (1995), pp. 21 et
seq., at p. 22.

21 AICONF.39/C.1/L.161, Official Records of the United Nations
Conference on the Law of Treaties, First and second sessions... (foot-
note 725 above), p. 134, para. 177.

2 See Official Records of the United Nations Conference on
the Law of Treaties, First session, Vienna, 26 March—24 May 1968,
Summary records of the plenary meetings and of the meetings of
the Committee of the Whole (document A/CONF.39/11, United
Nations publication, Sales No. E.68.V.7), Committee of the Whole,
23rd meeting, 11 April 1968, p. 121, para. 2 (explanations by China),
and 24th meeting, 16 April 1968, p. 126, para. 13 (statement by the
Expert Consultant, Sir Humphrey Waldock).

for the very question at issue is whether a reservation for-
mulated by one State can be held to have been effectively
‘made’ unless and until it has been assented to by the other
interested States”.”” Now, not only is a reservation only
“established””° if certain procedural conditions—admit-
tedly, not very restrictive ones”™'—are met, but it must
also comply with the substantive conditions set forth in
the three subparagraphs of article 19 of the Vienna Con-
ventions, as the word “unless” clearly demonstrates.”?

(7) According to some authors, the terminology used
in this provision is not consistent in that regard, since
“[lJorsque le traité autorise certaines réserves (article 19,
alinéa b), elles n’ont pas besoin d’étre acceptées par les
autres Etats ... . Elles sont donc ‘faites’ des l'instant de
leur ‘formulation’ par I’Etat réservataire” [“when the
treaty permits specified reservations (article 19, subpara-
graph (b)), they do not need to be accepted by the other
States ... . They are thus ‘made’ from the moment of their
formulation by the reserving State”].”®* Now, if subpara-
graph (b) meant to say that such reservations “may be
made”, the chapeau of article 19 of the Vienna Conven-
tions would be misleading, for it implies that they, too,
are merely “formulated” by their author.”* But this is an
empty argument:’® subparagraph (b) is not about reserva-
tions that are established (or made) simply by virtue of
being formulated, but rather about reservations that are
not permitted by the treaty. As in the situation in subpara-
graph (@), such reservations may not be formulated: in
one case (subparagraph (a)), the prohibition is explicit; in
the other (subparagraph (b)), it is implied.

(8) Moreover, the principle of freedom to formulate
reservations cannot be separated from the exceptions to
the principle. For this reason, the Commission, which in

2 First report on the law of treaties, Yearbook ... 1962, vol. I,
document A/CN.4/144 and Add.1, p. 62, para. (1) of the commentary
to draft articles 17, 18 and 19.

730 See paragraph 1 of article 21 of the 1969 and 1986 Vienna
Conventions: “A reservation established with regard to another party
in accordance with articles 19, 20 and 23 ...”.

3 See articles 20, paragraphs 3-5, article 21, paragraph 1, and arti-
cle 23 of the Vienna Conventions, and draft guidelines 2.1 to 2.2.3. See
also M. Coccia, “Reservations to multilateral treaties on human rights”,
California Western International Law Journal, vol. 15 (1985), at p. 28.

3 “This article states the general principle that the formulation of
reservations is permitted except in three cases” (Yearbook ... 1966,
vol. II, p. 207, commentary to art. 16, para. (17)); the use of the word
“faire” in the French text of the commentary is open to criticism, but it
is probably a translation error, rather than a deliberate choice —contra:
Imbert, Les réserves aux traités ..., op. cit. (footnote 717 above), p. 90.
Moreover, the English text of the commentary is correct.

33 Imbert, Les réserves aux traités ..., op. cit. (footnote 717 above),
pp. 83-84.

3 See also Ruda, loc. cit. (footnote 708 above), pp. 179-180, as
well as the far more restrained criticism by Frank Horn in Reserva-
tions and Interpretative Declarations to Multilateral Treaties, vol. 5,
The Hague, T.M.C. Asser Instituut, Swedish Institute of International
Law, Studies in International Law, (1988), pp. 111-112.

% One may, however, question the use of the verbs “formulate”
and “make” in article 23, para. 2 of the Vienna Conventions; it is
not consistent to state, at the end of this provision, that, if a reserva-
tion formulated when signing a treaty is confirmed at the time of the
expression of consent to be bound, “the reservation shall be considered
as having been made* on the date of its confirmation”. In elaborating
the Guide to Practice on reservations, the Commission has endeavoured
to adopt consistent vocabulary in this regard (the criticisms directed
at it by Riquelme Cortado, op. cit. (footnote 722 above), p. 85, appear
to be based on a translation error in the Spanish text).
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general has avoided modifying the wording of the provi-
sions of the Vienna Conventions that it has carried over
into the Guide to Practice, decided against elaborating a
separate draft guideline dealing only with the principle of
the presumption of the validity of reservations.

(9) For the same reason, the Commission chose not to
leave out of draft guideline 3.1 a reference to all the dif-
ferent moments (or “cases” or “instances”, to reproduce
the terminology used at various times in draft guideline
1.1.2),” “in which a reservation may be formulated”. As
discussed above,™ article 19 of the Vienna Conventions
reproduces the temporal limitations included in the defi-
nition of reservations in article 2, paragraph 1 (d), of the
Conventions,”™® and this repetition is no doubt superflu-
ous, as was stressed by Denmark™® during the considera-
tion of the draft articles on the law of treaties adopted in
1962.7 However, the Commission did not think it nec-
essary to correct the anomaly when the final draft was
adopted in 1966, and the repetition is not a sufficiently
serious drawback to merit rewriting the 1969 Vienna Con-
vention, which allowed this drawback to remain.

(10) The repetition also provides a discreet reminder
that the validity of reservations does not depend solely
on the substantive conditions set forth in article 19 of the
Vienna Conventions but is also dependent on conformity
with conditions of form and timeliness. However, those
formal conditions are dealt with in the second part of
the Guide to Practice, so that the third part places more
emphasis on the substantive validity, that is, the permis-
sibility of reservations—hence the title of “Permissible
reservations” chosen by the Commission for draft guide-
line 3.1, for which it was not possible to retain the title
of article 19 of the Vienna Conventions (Formulation of
reservations), already used for draft guideline 2.1.3 (For-
mulation of a reservation at the international level).”2 In
any case, it would tend to put the accent, inappropriately,
on the formal conditions for the validity of reservations.

3.1.1 Reservations expressly prohibited by the treaty

A reservation is expressly prohibited by the treaty
if it contains a particular provision:

(a) prohibiting all reservations;

(b) prohibiting reservations to specified provi-
sions and a reservation in question is formulated to
one of such provisions; or

¥ The commentary to this draft guideline is in Yearbook ... 1998,
vol. Il (Part Two), pp. 103-104.

3 See above paragraph (4) of the commentary to the present draft
guideline.

%8 See draft guidelines 1.1 (Definition of reservations) and 1.1.2
(Cases in which a reservation may be formulated) and the commen-
tary thereto in Yearbook ... 1998, vol. 1l (Part Two), pp. 99-100 and
103-104.

™ See the fourth report of Special Rapporteur Sir Humphrey
Waldock on the law of treaties, Yearbook ... 1965, vol. Il, document A/
CN.4/177 and Add.1-2, p. 46.

™ Yearbook ... 1962, vol. 11, pp. 165-186.
" Yearbook .. 1966, vol. Il pp. 177-274.

2 The text of this draft guideline and its commentary can be found
in Yearbook ... 2002, vol. Il (Part Two), pp. 31-33.

(c) prohibiting certain categories of reservations
and a reservation in question falls within one of such
categories.

Commentary

(1) According to Paul Reuter, the situations envisaged
in subparagraphs (a) and (b) of article 19 of the 1969 and
1986 Vienna Conventions (reproduced in draft guide-
line 3.1) constitute very simple cases.”® However, this
does not seem to be so. It is true that these provisions refer
to cases where the treaty to which a State or an interna-
tional organization wishes to make a reservation contains
a special clause prohibiting or permitting the formulation
of reservations. But, aside from the fact that not all pos-
sibilities are explicitly covered,’* delicate problems can
arise regarding the exact scope of a clause prohibiting
reservations and the effects of a reservation formulated
despite that prohibition.

(2) Draft guideline 3.1.1 is intended to clarify the
scope of subparagraph (@) of draft guideline 3.1, which
does not indicate what is meant by “reservation prohib-
ited by the treaty”, while draft guidelines 3.1.2 and 3.1.4
undertake to clarify the meaning and the scope of the
expression “specified reservations” contained in sub-
paragraph (b).

(3) In draft article 17, paragraph 1 (a), which he sub-
mitted to the Commission in 1962, Waldock distinguished
three situations:

— Reservations “prohibited by the terms of the treaty
or excluded by the nature of the treaty or by the estab-
lished usage of an international organization”;’*

— Reservations not provided for by a clause that
restricts the reservations that can be made; or

— Reservations not provided for by a clause that
authorizes certain reservations.

What these three cases had in common was that, unlike
reservations incompatible with the object and purpose of
the treaty,”® “when a reservation is formulated which is
not prohibited by the treaty, the other States are called
upon to indicate whether they accept or reject it but, when
the reservation is one prohibited by the treaty, they have
no need to do so, for they have already expressed their
objection to it in the treaty itself”.”

3 P, Reuter, “Solidarité et divisibilité des engagements convention-
nels”, in Y. Dinstein (ed.), International Law at a Time of Perplexity—
Essays in Honour of Shabtai Rosenne, Dordrecht, Martinus Nijhoff,
1989, p. 625; also reproduced in P. Reuter, Le développement de I’ordre
Juridique international—Ecrits de droit international, Paris, Econom-
ica, 1995, p. 363.

4 See below footnote 749 and paragraph (9) of the commentary to
draft guideline 3.1.3.

™5 First report of Special Rapporteur Sir Humphrey Waldock on the
law of treaties, Yearbook ... 1962, vol. Il, document A/CN.4/144 and
Add.1, art. 17, para 1 (a), p. 60.

6 Situation envisaged in paragraph 2 of draft article 17 included
in the first report of Special Rapporteur Sir Humphrey Waldock on
the law of treaties (ibid.), but in a rather different form than in the
current text.

"7 Ibid., p. 65, para. (9) of the commentary to article 17.
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(4) Even though it was taken up again, in a slightly dif-
ferent form, by the Commission,”® this categorization
was unnecessarily complicated and, at the rather general
level at which the authors of the 1969 Vienna Convention
intended to operate, there was no point in drawing a distinc-
tion between the first two situations identified by the Spe-
cial Rapporteur.™® In draft article 18, paragraph 2, which
he proposed in 1965 in the light of the observations by
Governments,” he limited himself to distinguishing res-
ervations prohibited by the terms of the treaty (or “by the
established rules of an international organization”’') from
those implicitly prohibited as a result of the authorization of
specified reservations by the treaty. This distinction is found
in a more refined form™? in article 19, subparagraphs (@)

™8 Draft article 18, para. 1 (b), (¢) and (d), Yearbook ... 1962, vol. ll,
pp. 175-176; see also paragraph (15) of the commentary to this article,
ibid., p. 180.

4 On the contrary, during the discussion of the draft, Briggs con-
sidered that “the distinction was between the case set out in sub-para-
graph (a), where all reservations were prohibited, and the case set out
in sub-paragraphs (b) and (c), where only some reservations were either
expressly prohibited or impliedly excluded” (Yearbook ... 1962, vol. I,
663rd meeting, 18 June 1962, p. 222, para. 12); see also the dissenting
opinion of Waldock, ibid., p. 223, para. 32. As the example of article 12
of the 1958 Convention on the Limits of the Continental Shelf indicates
(see paragraph (6) of the commentary to draft guideline 3.1.2 above),
this comment is highly relevant.

0 Fourth report of Special Rapporteur Sir Humphrey Waldock on
the law of treaties, Yearbook ... 1965, vol. I, document A/CN.4/177
and Add.1-2, p. 50.

1 Ibid. Although the principle had not been disputed at the time of
the debate in the plenary Commission in 1965, it had been disputed by
Lachs in 1962 (see Yearbook ... 1962, vol. 1, 651st meeting, 25 May
1962, p. 142, para. 53) and had been retained in the text adopted during
the first part of the seventeenth session (see Yearbook ... 1965, vol. 11,
pp. 161-162), this indication disappeared without explanation from
draft article 16 as finally adopted by the Commission in 1966 follow-
ing the “final cleanup” by the Drafting Committee (see Yearbook ...
1966, vol. 1 (Part Two), 887th meeting, 11 July 1966, p. 295, para. 91).
The deletion of this phrase should be seen in the context of the general
safeguards clause concerning constituent instruments of international
organizations and treaties adopted within an international organiza-
tion appearing in article 5 of the Convention and adopted the same day
in its final form by the Commission (ibid., p. 294, para. 79). In prac-
tice, it is very unusual to allow reservations to be formulated to the
constituent instruments of an international organization (see M. H.
Mendelson, “Reservations to the constitutions of international organiza-
tions”, BYBIL, vol. 45 (1971), pp. 137-171). As for treaties concluded
within the context of international organizations, the best example of
(purported) exclusion of reservations is that of the ILO, whose consist-
ent practice is not to accept the deposit of instruments of ratification
of international labour conventions when accompanied by reservations
(see the memorandum submitted by the Director of the International
Labour Office to the Council of the League of Nations on the admis-
sibility of reservations to general conventions, Official Journal of the
League of Nations, July 1927, p. 882; the memorandum submitted by
the ILO to the ICJ in 1951 in the case concerning Reservations to the
Convention on Genocide, 1.C.J. Pleadings, Oral Arguments and Docu-
ments, pp. 227-228; or the statement of Wilfred Jenks, Legal Adviser
of the International Labour Office, during the oral pleadings on that
case, Official Records of the United Nations Conference on the Law of
Treaties, First session... (footnote 728 above), seventh meeting, 1 April
1968, p. 37, para. 11). For a discussion and critique of this position, see
paragraphs (3)—(5) of the commentary to draft guideline 1.1.8 (Res-
ervations made under exclusionary clauses) of the Guide to Practice,
adopted by the Commission at its fifty-second session, Yearbook ...
2000, vol. Il (Part Two), pp. 109-110.

52 On the editorial changes made by the Commission, see the debate
on draft article 18 (Yearbook ... 1965, vol. |, especially the 797th and
798th meetings, 8 and 9 June 1965, pp. 147-163) and the text adopted
by the Drafting Committee (ibid., 813th meeting, 29 June 1965,
pp. 263-264, para. 1) and the debate on it (ibid., pp. 263-265). The final
texts of article 16 (a) and (b) adopted on second reading by the Com-
mission read as follows: “A State may ... formulate a reservation unless:

and (b), of the 1969 Vienna Convention, without any dis-
tinction being made as to whether the treaty prohibits, or
fully or partially authorizes reservations.’

(5) According to Tomuschat, the prohibition in subpara-
graph (), as it is drafted, should be understood as covering
both express prohibitions and implicit prohibitions of res-
ervations.”™ Some justification for this interpretation can be
found in the travaux préparatoires for this provision:

— In the original wording, proposed by Waldock in
1962,7 it was specified that the provision concerned res-
ervations that were “prohibited by the terms of the treaty”,
a clarification that was abandoned in 1965 without expla-
nation by the Special Rapporteur and with little light shed
by the discussions in the Commission on this matter;’®

— Inthe commentary on draft article 16 adopted by the
Commission on second reading in 1966, the Commission
in effect seems to place on the same footing “[r]eserva-
tions expressly or implicitly prohibited by the provisions
of the treaty”.™

(6) This interpretation, however, is open to discussion.
The idea that certain treaties could “by their nature”,
exclude reservations was discarded by the Commis-
sion in 1962, when it rejected the proposal along those
lines made by Waldock.”™® Thus, apart from the case of

(2) The reservation is prohibited by the treaty; (b) The treaty authorizes
specified reservations which do not include the reservation in question”
(Yearbook ... 1966, vol. 11, p. 202). See also the commentary to draft
guideline 3.1.2 below, in particular paragraph (2).

3 The “alternative drafts” proposed de lege ferenda in 1953 in the
first report submitted by Hersch Lauterpacht all refer to treaties that
“[do] not ... prohibit or restrict the faculty of making reservations”
(Yearbook ... 1953, vol. 11, document A/CN.4/63, p. 124).

4 See C. Tomuschat, “Admissibility and legal effects of reserva-
tions to multilateral treaties—Comments on arts. 16 and 17 of the ILC’s
1966 draft articles on the law of treaties”, Zeitschrift fiir auslindisches
offentliches Recht und Volkerrecht, vol. 27 (1967), p. 463, at p. 469.

5 See above paragraph (3) of the commentary to the present draft
guideline.

%6 See, however, the statement by Yasseen in the Commission’s dis-
cussion at its seventeenth session: “the words ‘the terms of” (expressé-
ment) could be deleted and it could read simply: ‘[unless] the making
of reservations is prohibited by the treaty ...". For it was enough that the
treaty was not silent on the subject; it did not matter whether it referred
to reservations implicitly or expressly” (Yearbook ... 1965, vol. |, 797th
meeting, 8 June 1965, p. 149, para. 19), but he was referring to the
1962 text.

7 Like, moreover, “those expressly or impliedly authorized” (Year-

book ... 1966, vol. 11, p. 205, para. (10) of the commentary; see also
p. 207, para. (17)). In the same vein, article 19, para. 1 (a) of the draft
articles on the law of treaties concluded between States and interna-
tional organizations or between two or more international organiza-
tions adopted by the Commission in 1981 places on equal footing
cases where reservations are prohibited by treaties and those where it
is “otherwise established that the negotiating States and negotiating
organizations were agreed that the reservation is prohibited” (Yearbook
... 1981, vol. Il (Part Two), p. 137).

"8 See above paragraph (4) of the commentary to the present draft
guideline. The Special Rapporteur indicated that, in drafting this clause,
“what he had had in mind was the Charter of the United Nations, which,
by its nature, was not open to reservations” (Yearbook ... 1962, vol. I,
651st meeting, 25 May 1962, p. 143, para. 60). This exception is covered
by the safeguard clause of article 5 of the 1969 Vienna Convention (see
footnote 751 above). The words “nature of the treaty” drew little attention
during the discussion (Castrén, however, found the expression imprecise,
ibid., 652nd meeting, 28 May 1962, p. 148, para. 28; see also the state-
ment of \erdross, ibid., p. 149, para. 35); it was deleted by the Drafting
Committee (ibid., 663rd meeting, 18 June 1962, p. 221, para. 3).
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reservations to the constituent instruments of interna-
tional organizations—which will be covered by one or
more specific draft guidelines—it is hard to see what pro-
hibitions could derive “implicitly” from a treaty, except
in the cases covered by subparagraphs (a) and (b)™® of
article 19,%° and it must be recognized that subpara-
graph (a) concerns only reservations expressly prohibited
by the treaty. Moreover, this interpretation appears to be
compatible with the relative flexibility that pervades all
the provisions of the 1969 Vienna Convention that deal
with reservations.

(7) There is no problem—other than determining
whether or not the declaration in question constitutes a
reservation”®—if the prohibition is clear and precise, in
particular when it is a general prohibition, on the under-
standing, however, that there are relatively few such exam-
ples™2 even if some are famous, such as that in article 1
of the Covenant of the League of Nations: “The original
Members of the League shall be those of the Signatories
... as shall accede without reservation to this Covenant.”’®

7 The amendments of Spain (A/CONF.39/C.1/L.147, Official
Records of the United Nations Conference on the Law of Treaties, First
and second sessions...(footnote 725 above), p. 134, para. 177) and of
Colombia and the United States (A/CONF.39/C.1/L.126 and Add.1,
ibid.), aimed at reintroducing the idea of the “nature” of the treaty
in subparagraph (c), were withdrawn by their authors or rejected by
the Drafting Committee (see the reaction of the United States, Offi-
cial Records of the United Nations Conference on the Law of Treaties,
Second session, Vienna, 9 April-22 May 1969, Summary records of the
plenary meetings and of the meetings of the Committee of the Whole
(document A/CONF.39/11/Add.1, United Nations publication, Sales
No. E.70.V.6), p. 37). During the Commission’s discussion of draft
guideline 3.1.1, some members stated the view that certain treaties,
such as the Charter of the United Nations, by their very nature excluded
any reservations. The Commission nonetheless concluded that this idea
was consistent with the principle enunciated in subparagraph (c) of
article 19 of the Vienna Conventions and that, where the Charter was
concerned, the requirement of the acceptance of the competent organ
of the organization (see article 20, para. 3, of the Vienna Conventions)
provided sufficient guarantees.

% This is also the final conclusion arrived at by C. Tomuschat, loc.
cit. (footnote 754 above), p. 471.

81 See draft guideline 1.3.1 (Method of implementation of the
distinction between reservations and interpretive declarations) and
its commentary, adopted by the Commission at its fifty-first session,
Yearbook ... 1999, vol. 1l (Part Two), pp. 107-109.

62 Even in the area of human rights (see P.-H. Imbert, “Reservations
and human rights conventions”, The Human Rights Review, vol. VI,
No. 1 (1981), pp. 28 et seq., at p. 28, or W. A. Schabas, “Reservations
to human rights treaties: time for innovation and reform”, Canadian
Yearbook of International Law 1994, pp. 39 et seq., at p. 46). See, how-
ever, for example, the 1956 Supplementary Convention on the Aboli-
tion of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery (article 9), the 1960 Convention against discrimination in
education (article 9), Protocol No. 6 to the Convention of 4 November
1950 for the Protection of Human Rights and Fundamental Freedoms,
concerning the abolition of the death penalty, of 1983 (article 4), or the
1987 European Convention for the prevention of torture and inhuman
or degrading treatment or punishment (article 21), which all prohibit
any reservations to their provisions. Reservation clauses in human
rights treaties sometimes refer to the provisions of the 1969 Vienna
Convention concerning reservations (cf. article 75 of the American
Convention on Human Rights: “Pact of San José, Costa Rica”)—which
conventions containing no reservation clauses do implicitly—or repro-
duce its provisions (cf. article 28, paragraph 2, of the 1979 Convention
on the Elimination of All Forms of Discrimination against Women or
article 51, paragraph 2, of the 1989 Convention on the Rights of the
Child).

"1t could be maintained that this rule was set aside when the
Council of the League recognized the neutrality of Switzerland (in this
respect, see Mendelson, loc. cit. (footnote 751 above), pp. 140-141).

Likewise, article 120 of the 1998 Rome Statute of the
International Criminal Court states: “No reservations
may be made to this Statute.””®* And similarly, article 26,
paragraph 1, of the 1989 Basel Convention on the control
of transboundary movements of hazardous wastes and
their disposal states: “No reservation or exception may be
made to this Convention.”"%

(8) Sometimes, however, the prohibition is more ambigu-
ous. Thus, in accordance with paragraph 14 of the Final Act
of the 1961 Geneva conference which adopted the Euro-
pean Convention on International Commercial Arbitration,
“the delegations taking part in the negotiation of the Euro-
pean Convention on International Commercial Arbitration
declare that their respective countries do not intend to make
any reservations to the Convention”:" not only is it not a
categorical prohibition, but this declaration of intention is
even made in an instrument separate from the treaty. In a
case of this type, it could seem that reservations are not
strictly speaking prohibited, but that if a State formulates a
reservation, the other parties should, logically, object to it.

(9) More often, the prohibition is partial and relates to
one or more specified reservations or one or more cat-
egories of reservations. The simplest (but rather rare)

% However straightforward it may seem, this prohibition is not
actually totally devoid of ambiguity: the highly regrettable article 124 of
the Statute, which authorizes “a State on becoming a party [to] declare
that, for a period of seven years after the entry into force of this Statute
for the State concerned, it does not accept the jurisdiction of the Court”
with respect to war crimes, constitutes an exception to the rule stated in
article 120, for such declarations amount to reservations (see A. Pellet,
“Entry into force and amendment of the Statute” in A. Cassese, P. Gaeta
and J. R. W. D. Jones (eds.), The Rome Statute of the International
Criminal Court: a Commentary, vol. I, Oxford University Press, 2002,
pp. 145 et seq., at p. 157); see also the European Convention on the
service abroad of documents relating to administrative matters, whose
article 21 prohibits reservations, while several other provisions author-
ize certain reservations. For other examples, see S. Spiliopoulou Aker-
mark, “Reservation clauses in treaties concluded within the Council of
Europe”, International and Comparative Law Quarterly, vol. 48 (July
1999), pp. 493-494; P. Daillier and A. Pellet, Droit international public
(Nguyen Quoc Dinh), Tth ed., Paris, Librairie générale de droit et de
jurisprudence, 2002, p. 181; Imbert, Les réserves aux traités ..., op. cit.
(footnote 717 above), pp. 165-166; Horn, op. cit. (footnote 734 above),
p. 113; Riquelme Cortado, op. cit. (footnote 722 above), pp. 105-108;
and Schabas, op. cit. (footnote 762 above), p. 46.

%5 For a very detailed commentary, see A. Fodella, “The declara-
tions of States parties to the Basel Convention”, in P. Ziccardi et al.
(eds.), Comunicazioni e Studi, vol. 22, Milan, Giuffre, 2002, pp. 111—
148; article 26, paragraph 2 of the Convention authorizes States parties
to make “declarations or statements, however phrased or named, with
a view, inter alia, to the harmonization of its laws and regulations with
the provisions of this Convention, provided that such declarations or
statements do not purport to exclude or to modify the legal effects of
the provisions of the Convention in their application to that State”. The
distinction between the reservations of paragraph 1 and the declarations
of paragraph 2 can prove laborious, but this is a problem of definition
that does not in any way restrict the prohibition stated in paragraph 1:
if a declaration made under paragraph 2 proves to be a reservation,
it is prohibited. The combination of articles 309 and 310 of the 1982
United Nations Convention on the Law of the Sea poses the same
problems and calls for the same responses (see, in particular, A. Pellet,
“Les réserves aux conventions sur le droit de la mer”, in La mer et son
droit—Mélanges offerts a Laurent Lucchini et Jean-Pierre Quéneudec,
Paris, Pedone, 2003, pp. 501 et seq., at pp. 505-517; see also the com-
mentary to draft guideline 3.1.2 below, footnote 787).

% Final Act of the Special Meeting of Plenipotentiaries for the
purpose of negotiating and signing a European Convention on Interna-
tional Commercial Arbitration, United Nations, Treaty Series, vol. 484,
p- 349. Example given by Imbert, Les réserves aux traités ..., op. cit.
(footnote 717 above), pp. 166-167.
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situation is that of clauses listing the provisions of the
treaty to which reservations are not permitted.’®” Exam-
ples are article 42 of the 1951 Convention relating to the
Status of Refugees™® and article XIV of the 1972 Interna-
tional Convention for Safe Containers (CSC).

(10) The situation is more complicated where the treaty
does not prohibit reservations to specified provisions but
excludes certain categories of reservations. An example of
this type of clause is provided by article 78, paragraph 3,
of the International Sugar Agreement of 1977: “Any
Government entitled to become a Party to this Agreement
may, on signature, ratification, acceptance, approval or
accession, make reservations which do not affect the eco-
nomic functioning of this Agreement.”

(11) The distinction between reservation clauses of this
type and those excluding specific reservations was made
in Sir Humphrey Waldock’s draft in 1962.7% For their
part, the 1969 and 1986 Vienna Conventions do not make
such distinctions, and, despite the uncertainty that pre-
vailed in their travaux préparatoires, it should certainly
be assumed that subparagraph (a) of article 19 covers all
three situations that a more precise analysis can discern:

— Reservation clauses prohibiting all reservations;

— Reservation clauses prohibiting reservations to
specified provisions;

— Lastly, reservation clauses prohibiting certain cat-
egories of reservations.

(12) This clarification seems all the more helpful in
that the third of these situations poses problems (of
interpretation)”” of the same nature as those arising from
the criterion of compatibility with the object and purpose
of the treaty, which certain clauses actually reproduce
expressly.”* By indicating that these reservations, pro-
hibited without reference to a specific provision of the
treaty, still come under article 19, subparagraph (a), of the
Vienna Conventions, the Commission seeks from the out-
set to emphasize the unity of the legal regime applicable
to the reservations mentioned in the three subparagraphs
of article 19.

87 This situation is very similar to that in which the treaty specifies
the provisions to which reservations are permitted; see paragraph (5)
of the commentary to draft guideline 3.1.2, below, and the comments
by Briggs with respect to article 17 of the draft articles on the law of
treaties presented by the Drafting Committee at the Commission’s four-
teenth session, Yearbook ... 1962, vol. 1, 663rd meeting, 18 June 1962,
p. 222.

7% With regard to this provision, Imbert notes that the influence of
the advisory opinion of the ICJ on Reservations to the Convention on
Genocide (see footnote 714 above) adopted two months earlier is very
clear, since such a clause effectively protects the provisions which can-
not be the object of reservations (Les réserves aux traités ..., op. cit.
(footnote 717 above), p. 167); see the other examples given, ibid., or in
paragraphs (5)—(8) of the commentary to draft guideline 3.1.2 below.

%9 First report on the law of treaties, Yearbook ... 1962, vol. 11, doc-
ument A/CN.4/144 and Add.1, p. 60, art. 17, para. 1 (a).

10 “Whether a reservation is permissible under exceptions (a) or
(b) will depend on interpretation of the treaty” (A. Aust, op. cit. (foot-
note 722 above), p. 110).

" See the examples given in footnote 762 above. This is a particular
example of “categories of prohibited reservations”—in a particularly
vague way, it is true.

3.1.2 Definition of specified reservations

For the purposes of guideline 3.1, the expression
“specified reservations” means reservations that are
expressly envisaged in the treaty to certain provisions
of the treaty or to the treaty as a whole with respect to
certain specific aspects.

Commentary

(1) A cursory reading of article 19, subparagraph (b),
of the 1969 and 1986 Vienna Conventions might suggest
that it represents one side of the coin and subparagraph (a)
represents the other. The symmetry is far from total,
however. To create such symmetry, it would have been
necessary to stipulate that reservations other than those
expressly provided for in the treaty were prohibited, but
that is not the case. Subparagraph (b) contains two addi-
tional elements which prevent oversimplification. The
implicit prohibition of certain reservations arising from
this provision, which is considerably more complex than
it seems, depends on the fulfilment of three conditions:

(a) The treaty’s reservation clause must permit the
formulation of reservations;

(b) the reservations permitted must be “specified”;
and

(¢) itmust be specified that “only” those reservations
“may be made”.””

The purpose of draft guideline 3.1.2 is to clarify the mean-
ing of the expression “specified reservations”, which is
not defined by the 1969 and 1986 Vienna Conventions.
This definition could, however, have important conse-
quences for the applicable legal regime, as, among other
things, reservations which are not “specified” must pass
the test of compatibility with the object and purpose of
the treaty.””

(2) The origin of article 19, subparagraph (b), of the
Vienna Conventions can be traced back to paragraph 3 of
draft article 37 submitted to the Commission in 1956 by
Fitzmaurice: “In those cases where the treaty itself permits
certain specific reservations, or a class of reservations, to
be made, there is a presumption that any other reserva-
tions are excluded and cannot be accepted.””” Waldock
took up that concept again in paragraph 1 (a) of draft arti-
cle 17, which he proposed in 196277° and which the Com-
mission used in paragraph 1 (c) of draft article 18. That
draft article was adopted the same year’’ and, following a
number of minor drafting changes, was incorporated into
article 16, subparagraph (b), of the 1966 draft,””’ then into

72 On this word, see paragraphs (6)—(7) of the commentary to draft
guideline 3.1, above.

3 See draft guideline 3.1.4 below.

" Yearbook ... 1956, vol. 11, document A/CN.4/101, p. 115; see also
p. 127, para. 95.

5 First report on the law of treaties, Yearbook ... 1962, vol. 11, doc-
ument A/CN.4/144 and Add.1, p. 60.

% Report of the Commission to the General Assembly, document
A/5209, pp. 175-176. See paragraphs (3)—(4) of the commentary to
draft guideline 3.1.1, above.

7 See footnote 752 above.
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article 19 of the 1969 Convention. That course of action
did not go unchallenged, however, as during the Vienna
Conference on the Law of Treaties a number of amend-
ments were submitted with a view to deleting the provi-
sion’”® on the pretext that it was too “rigid””’® or redundant
because it duplicated subparagraph (a),’® or that it had
not been confirmed by practice;® all those amendments
were, however, withdrawn or rejected.™?

(3) The only change to subparagraph (b) was made by
means of a Polish amendment inserting the word “only”
after the word “authorizes”, which was accepted by the
Drafting Committee of the Vienna Conference on the
Law of Treaties “[i]n the interest of greater clarity”.’®®
This bland description must not obscure the vast prac-
tical implications of this specification, which actually
reverses the presumption made by the Commission and,
in keeping with the Eastern countries’ persistent desire
to facilitate as much as possible the formulation of reser-
vations, offers the possibility of doing so even when the
negotiators have taken the precaution of expressly indi-
cating the provisions in respect of which a reservation is

8 Amendments by Colombia and the United States (A/CONF.39/
C.1/L.126 and Add.1) and the Federal Republic of Germany (A/
CONE.39/C.1/L.128), which were specifically designed to delete sub-
paragraph (b), and by Ceylon (A/CONF.39/C.1/L.139), France (A/
CONF.39/C.1/L.169), Spain (A/CONF.39/C.1/L.147) and the Union
of Soviet Socialist Republics (A/CONF.39/C.1/L.115), which proposed
major revisions of article 16 (or of articles 16 and 17) that would also
have led to the disappearance of that provision (for the text of these
amendments, see Official Records of the United Nations Conference on
the Law of Treaties, First and second sessions... (footnote 725 above),
pp. 133-134, paras. 174—177). During the Commission’s discussion of
the draft, certain members had also taken the view that that provision
was unnecessary (see Yearbook ... 1965, vol. I, 797th meeting, 8 June
1965, Yasseen, p. 149, para. 18; Tunkin, ibid., p. 150, para. 29; but, for
a more nuanced position, see ibid., p. 151, para. 33; or Ruda, p. 154,
para. 70).

" According to the representatives of Poland and the United States
at the twenty-first and twenty-second meetings of the Plenary Com-
mittee (10 and 11 April 1968, respectively), Official Records of the
United Nations Conference on the Law of Treaties, First session...
(footnote 728 above), p. 108, para. 8, and p. 118, para. 42); see also
the statement made by the representative of the Federal Republic of
Germany (ibid., p. 109, para. 23).

80 See the statement of the representative of Colombia, ibid., p. 113,
para. 68.

81 See the statement of the representative of Sweden, ibid., p. 117,
para. 29.

2 See Official Records of the United Nations Conference on the
Law of Treaties, First and second sessions... (footnote 725 above),
pp. 136-138, paras. 181-188. See also the explanations of the Expert
Consultant, Sir Humphrey Waldock, Official Records of the United
Nations Conference on the Law of Treaties, First session... (foot-
note 728 above), twenty-fourth meeting, 16 April 1968, p. 126, para. 6,
and the results of the votes on those amendments, ibid., twenty-fifth
meeting, 16 April 1968, p. 135, paras. 23-25.

783 A/CONF.39/C.1/L.136, Official Records of the United Nations
Conference on the Law of Treaties, First and second sessions... (foot-
note 725 above), p. 134, para. 177 and p. 137, para. 183; see also Offi-
cial Records of the United Nations Conference on the Law of Trea-
ties, First session... (footnote 728 above), Committee of the Whole,
70th meeting, 14 May 1968, p. 415, para. 16. Already in 1965, dur-
ing the Commission’s discussion of draft article 18, subparagraph (b),
as reviewed by the Drafting Committee, Castrén proposed inserting
“only” after “authorizes” in subparagraph (b) (Yearbook ... 1965, vol. I,
797th meeting, 8 June 1965, p. 149, para. 14, and 813th meeting, 29
June 1965, p. 264, para. 13; see also the similar proposal made by Yas-
seen, ibid., para. 11), which, in the end, was not accepted following a
further review by the Drafting Committee (see ibid., 816th meeting,
p. 283, para. 41).

permitted.”® This amendment does not, however, exempt
a reservation which is neither expressly permitted nor
implicitly prohibited from the requirement to observe the
criterion of compatibility with the object and purpose of
the treaty.”® Such a reservation may also be subject to
objections on other grounds. This is why, in the word-
ing of draft guideline 3.1.2, the Commission favoured the
word “envisaged” over the word “authorized” to qualify
the reservations in question, in contrast to the expression
“reservation expressly authorized”, as found in article 20,
paragraph 1, of the Vienna Conventions.

(4) In practice, the types of clauses permitting reserva-
tions are comparable to those containing prohibitive pro-
visions and pose the same kind of difficulties with regard
to determining a contrario those reservations which may
not be formulated:™®

— Some of them authorize reservations to particular
provisions, expressly and restrictively listed either affirm-
atively or negatively;

— Others
reservations;

authorize  specified categories of

— Lastly, others (few in number) authorize reserva-
tions in general.

(5) Article 12, paragraph 1, of the 1958 Convention on
the Continental Shelf appears to illustrate the first of those
categories: “At the time of signature, ratification or acces-
sion, any State may make reservations to articles of the
Convention other than to articles 1 to 3 inclusive.””®” As
lan Sinclair noted, “[a]rticle 12 of the 1958 Convention
did not provide for specified reservations, even though it
may have specified articles to which reservations might

8 In this repsect, see Horn, op. cit. (footnote 734 above), p. 114;
L. Lijnzaad, Reservations to UN-Human Rights Treaties: Ratify and
Ruin?, T.M.C. Asser Instituut, Dordrecht, Martinus Nijhoff, 1995,
p- 39; J. Ruda, loc. cit. (footnote 708 above), p. 181; or R. Szafarz,
“Reservations to multilateral treaties”, Polish Yearbook of Interna-
tional Law, vol. 3 (1970), pp. 299-300. Such restrictive formulas are
not unusual: see, for example, article 17 of the 1961 Convention on the
reduction of statelessness (“1. At the time of signature, ratification or
accession any State may make a reservation in respect of articles 11,
14 or 15; 2. No other reservations to this Convention shall be admis-
sible”) and the other examples given by Riquelme Cortado, op. cit.
(footnote 722 above), pp. 128-129. On the significance of the reversal
of the presumption, see also the statement of Patrick Lipton Robinson
during the Commission’s discussion of the law and practice relating to
reservations to treaties at its forty-seventh session, Yearbook ... 1995,
vol. I, 2402nd meeting, p. 158, para. 17.

8 See below draft guideline 3.1.3 and the related commentary, in
particular paragraphs (2)—(3).
8 See above draft guideline 3.1.1 and the related commentary.

87 Article 309 of the United Nations Convention on the Law of the
Sea provides: “No reservations or exceptions may be made to this Con-
vention unless expressly permitted by other articles of this Convention”
(on this provision, see Pellet, “Les réserves aux convention...”, loc.
cit. (footnote 765 above), pp. 505-511). A treaty may set a maximum
number of reservations or provisions that can be subject to reservations
(see, for example, article 25 of the 1967 European Convention on the
adoption of children). These provisions may be compared with those
authorizing parties to accept certain obligations or to choose between
the provisions of a treaty, which are not reservation clauses stricto
sensu (see draft guidelines 1.4.6. [1.4.6, 1.4.7] and 1.4.7. [1.4.8], and
the related commentary, adopted by the Commission at its fifty-second
session, Yearbook ... 2000, vol. Il (Part Two), pp. 112-116).
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be made”" and neither the scope nor the effects of that
authorization are self-evident, as demonstrated by the
judgment of the ICJ in the North Sea Continental Shelf
case’™ and, above all, by the arbitral award given in 1977
in the English Channel case.’®

(6) In that case, the Arbitral Tribunal emphasized that:

Article 12 [of the 1958 Geneva Convention on the Continental
Shelf], by its clear terms, authorised any contracting State, in particular
the French Republic, to make its consent to be bound by the Convention
subject to reservations to articles other than Articles 1 to 3 inclusive.™

However,

Article 12 cannot be read as committing States to accept in advance
any and every reservation to articles other than Articles 1,2 and 3 ... .
Such an interpretation of Article 12 would amount almost to a license
to contracting States to write their own treaty and would manifestly go
beyond the purpose of the Article. Only if the Article had authorised
the making of specific reservations could the parties to the Convention
be understood as having accepted a particular reservation in advance.
But that is not the case with Article 12, which authorises the making of
reservations to articles other than Article 1 to 3 in quite general terms.”

(7) The situation is different when the reservation
clause defines the categories of permissible reservations.
Article 39 of the 1928 General Act of Arbitration (Pacific
Settlement of International Disputes) provides an exam-
ple of this:

1. In addition to the power given in the preceding article™, a
Party, in acceding to the present General Act, may make his acceptance
conditional upon the reservations exhaustively enumerated in the fol-
lowing paragraph These reservations must be indicated at the time of
accession.

2. These reservations may be such as to exclude from the pro-
cedure described in the present Act:

(a) Disputes arising out of facts prior to the accession either of the
Party making the reservation or of any other Party with whom the said
party may have a dispute;

(b) Disputes concerning questions which by international law are
solely within the domestic jurisdiction of States;

(¢) Disputes concerning particular cases or clearly specified sub-
ject-matters, such as territorial status, or disputes falling within clearly
defined categories.

As the ICJ pointed out in its judgment of 1978 in the
Aegean Sea Continental Shelf case:

When a multilateral treaty thus provides in advance for the making
only of particular, designated categories of reservations, there is clearly
a high probability, if not an actual presumption, that reservations made
in terms used in the treaty are intended to relate to the corresponding
categories in the treaty,

8 Sinclair, op. cit. (footnote 706 above), p. 73. On the distinction
between specified and non-specified reservations, see also below para-
graphs (11)—(13) of the commentary to the present draft guideline.

® North Sea Continental Shelf; Judgment, 1.C.J. Reports 1969, p. 3,
at pp. 38-41.

0 Case concerning the delimitation of the continental shelf between
the United Kingdom of Great Britain and Northern Ireland, and the
French Republic, decision of 30 June 1977, UNRIAA, vol. XVIII
(Sales No. E/F.80.V.7), pp. 32-35, paras. 39-44.

1 Ibid., p. 32, para. 39.

2 [pid., pp. 32-33.

73 Article 38 provides that parties may accede to only parts of the
General Act.

even when States do not “meticulously [follow] the pat-
tern” set out in the reservation clause.”™*

(8) Another particularly famous and widely discussed
example™s of a clause authorizing reservations (which
falls under the second category mentioned above)™®
is found in article 57 of the European Convention on
Human Rights (article 64 prior to the entry into force
of Protocol No. 11 to the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms of
4 November 1950, restructuring the control machinery
established thereby):

(1) Any State may, when signing this Convention or when depos-
iting its instrument of ratification, make a reservation in respect of
any particular provision of the Convention to the extent that any law
then in force in its territory is not in conformity with the provision.
Reservations of a general character shall not be permitted under this
article.

(2) Any reservation made under this article shall contain a brief
statement of the law concerned.

In this instance, the power to formulate reservations is
limited by conditions relating to both form and content;
in addition to the usual limitations ratione temporis,”” a
reservation to the European Convention on Human Rights
must:

% Aegean Sea Continental Shelf, Judgment of 19 December 1978,
1.C.J. Reports 1978, p. 3, at p. 23, para. 55.

% See A. Bonifazi, “La disciplina delle riserve alla Convenzione
europea dei diritti dell’uomo”, in Les clauses facultatives de la Con-
vention européenne des droits de I’homme (Minutes of the round table
organized in Bari on 17 and 18 December 1973 by the Faculty of Law
of the University of Bari), Bari, Levante, 1974, pp. 301-319; G. Cohen-
Jonathan, La Convention européenne des droits de I’homme, Paris,
Economica, 1989, pp. 85-94; J. A. Frowein, “Reservations to the Euro-
pean Convention on Human Rights”, in F. Matscher and H. Petzold
(eds.), Protecting Human Rights: The European Dimension—Studies in
Honour of Gérard J. Wiarda, Cologne, Carl Heymanns Verlag, 1988,
pp- 193-200; P.-H. Imbert, “Reservations to the European Convention
on Human Rights before the Strasbourg Commission: the Temeltasch
case”, International and Comparative Law Quarterly, vol. 33 (1984),
pp. 558-595; Rolf Kiihner, “Vorbehalte und auslegende Erkldrungen
zur Europdischen Menschenrechtskonvention: Die Problematik des
Art. 64 MRK am Beispiel der schweizerischen ‘auslegenden Erklarung’
zu Art. 6 Abs. 3 lit.e MRK?”, Zeitschrift fiir auslindisches dffentlisches
Recht und Vélkerrecht, vol. 42 (1982), pp. 58-92 (summary in Eng-
lish); S. Marcus-Helmons, “L’article 64 de la Convention de Rome
ou les réserves a la Convention européenne des droits de ’homme”,
Revue de droit international et de droit comparé, forty-fifth year,
No. 1 (1968), pp. 7-26; M. J. M. Pires, As reservas a Convengdo euro-
peia dos direitos do homem, Coimbra, Almedina, 1997; R. Sapienza,
“Sull’ammissibilita di riserve all’accettazione della competenza della
Commissione europea dei diritti dell’uomo”, Rivista di diritto inter-
nazionale, vol. 70, Nos. 3—4 (1987), pp. 641-654; and W. A. Schabas,
“Article 64” in L.-E. Pettiti, E. Decaux and P.-H. Imbert (eds.), La
Convention européenne des droits de [’homme: commentaire article
par article, Paris, Economica, 1995, pp. 923-942.

"% See above paragraph (4) of the commentary to the present draft
guideline. For other examples, see Aust, op. cit. (footnote 722 above),
pp. 109-110; Spiliopoulou Akermark, loc. cit. (footnote 764 above),
pp- 495-496; W. W. Bishop, Jr., “Reservations to treaties”, Recueil
des cours: Collected courses of the Hague Academy of International
Law, vol. 103, 196111, pp. 323-324; or Daillier and Pellet, op. cit.
(footnote 764 above), p. 181; see also the table of Council of Europe
conventions showing clauses falling into each of the first two categories
of permissible reservation clauses mentioned above in paragraph (4) of
the commentary to the present draft guideline, in Riquelme Cortado,
op. cit. (footnote 722 above), p. 125, and the other examples of partial
authorizations given by this author, pp. 126—129.

™7 See the commentary to draft guideline 3.1, footnote 715 above.
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— refer to a particular provision of the Convention;

— be justified by the state of legislation [in the reserv-
ing State] at the time that the reservation is formulated;

— not be “couched in terms that are too vague or
broad for it to be possible to determine their exact mean-
ing and scope”;"® and

— be accompanied by a brief statement explaining
“the scope of the Convention provision whose application
a State intends to prevent by means of a reservation”.’®®

Assessing whether each of these conditions has been met
raises problems. It must surely be considered, however,
that the reservations authorized by the European Conven-
tion on Human Rights are “specified” within the meaning
of article 19 (b) of the 1969 and 1986 Vienna Conventions
and that only such reservations are valid.

(9) It has been noted that the wording of article 57 of
the European Convention on Human Rights is not funda-
mentally different®® from that used, for example, in arti-
cle 26, paragraph 1, of the 1957 European Convention on
Extradition: “Any Contracting Party may, when signing
this Convention or when depositing its instrument of rati-
fication or accession, make a reservation in respect of any
provision or provisions of the Convention”, even though
the latter could be interpreted as a general authorization.
While, however, the type of reservations that can be for-
mulated to the European Convention on Human Rights is
“specified”, here the authorization is restricted only by the
exclusion of “across the board” reservations.&

(10) 1In fact, a general authorization of reservations®®
itself does not necessarily resolve all the problems. It
leaves unanswered the question of whether the other par-
ties may still object to reservations®® and whether these
authorized reservations®® are subject to the test of com-
patibility with the object and purpose of the treaty.®® The

"8 Belilos v. Switzerland, Judgement of 29 April 1988, Application
no. 10328/83, European Court of Human Rights, Series A: Judgments
and Decisions, vol. 132, p. 25, para. 55.

™ Temeltasch V. Switzerland, Application No. 9116/80, Council
of Europe, European Commission of Human Rights, Decisions and
Reports, vol. 31, 1983, p. 150, para. 90.

80 Imbert, Les réserves aux traités ..., op. cit. (footnote 717 above),
p. 186; see also Riquelme Cortado, op. cit. (footnote 722 above), p. 122.

801 Regarding this concept, see draft guideline 1.1.1 [1.1.4] adopted
by the Commission at its fifty-first session and the related commentary,
Yearbook ... 1999, vol. Il (Part Two), pp. 93-95.

892 For another even clearer example, see article 18, paragraph 1, of
the 1983 European Convention on the compensation of victims of vio-
lent crimes: “Any State may, at the time of signature or when depositing
its instrument of ratification, acceptance, approval or accession, declare
that it avails itself of one or more reservations.”

893 This is sometimes expressly stated (see, for example, article
VII of the 1953 Convention on the Political Rights of Women and the
related comments by Riquelme Cortado, op. cit. (footnote 722 above),
p. 121).

841t cannot be reasonably argued that subparagraph (b) could
include “implicitly authorized” reservations, other than on the grounds
that any reservations that are not prohibited are, a contrario, author-
ized, subject to the provisions of subparagraph (c).

%5 See the questions raised by Spiliopoulou Akermark, loc. cit.
(footnote 764 above), pp. 496-497, or Riquelme Cortado, op. cit. (foot-
note 722 above), p. 124.

latter question is addressed by draft guideline 3.1.4,8%
which draws a distinction between specified reservations
whose reservation clause defines the content and those
which leave the content relatively open.

(11) This distinction is not self-evident. It caused par-
ticular controversy following the 1977 arbitration award in
the English Channel case® and divided the Commission,
whose members advocated different positions. Some reserv-
ing States thought that a reservation was “specified” if the
treaty set precise limits within which it could be formulated;
those criteria then superseded (but only in that instance) the
criterion of the object and purpose.t® Others pointed out
that this occurred very exceptionally, perhaps only in the
rare case of “negotiated reservations”2® and, furthermore,
that the Commission had not retained Mr. Rosenne’s pro-
posal that the expression “specified reservations”, which he
considered “unduly narrow”, should be replaced by “reser-
vations to specific provisions”;?¥° accordingly, it would be
unrealistic to require the content of specified reservations to
be established with precision by the treaty, otherwise sub-
paragraph (b) would be rendered meaningless.®™* According
to a third view, a compromise was possible between the un-
doubtedly excessive position that would require the content
of the reservations envisaged to be precisely stated in the
reservation clause and the position that equated a specified
reservation with a “reservation expressly authorized by the
treaty” %2 even though article 19, paragraph (b), and article
20, paragraph 1, of the Vienna Conventions use different
expressions. Consequently, it was suggested that it should
be recognized that reservations that were specified within
the meaning of article 19, subparagraph (b) (and of draft
guideline 3.1 (b)), must, on the one hand, relate to specific
provisions and, on the other, fulfil certain conditions speci-
fied in the treaty, but without going so far as to require their
content to be predetermined.®

8% See the commentary to this draft guideline below.
87 See footnote 790 above.
808 See Bowett, loc. cit. (footnote 707 above), pp. 71-72.

89 On this concept, see paragraph (11) of the commentary to guide-
line 1.1.8 (Reservations made under exclusionary clauses) adopted by
the Commission at its fifty-second sesson, Yearbook ... 2000, vol. Il
(Part Two), p. 111. See also W. P. Gormley, “The modification of multi-
lateral conventions by means of ‘negotiated reservations’ and other
‘alternatives’: a comparative study of the ILO and Council of Europe—
part one”, Fordham Law Review, vol. 39 (1970-1971), pp. 59 et seq.,
at pp. 75-76. See also the annex to the European Convention on Civil
Liability for Damage Caused by Motor Vehicles, which accords to Bel-
gium the faculty over a period of three years to make a specific reser-
vation; or article 32, paragraph 1 (b), of the 1989 European Convention
on Transfrontier Television, which exclusively grants the United King-
dom the ability to formulate a specified reservation (examples provided
by Spiliopoulou Akermark, loc. cit. (footnote 764 above), p. 499). The
main example given by Bowett to illustrate his theory relates precisely
to a “negotiated reservation”, loc. cit. (footnote 707 above), p. 71.

80 Yearbook ... 1965, vol. 1, 813th meeting, 29 June 1965, p. 264,
para. 7. Imbert points out, however, that, even though Mr. Rosenne’s
proposal was not accepted, Sir Humphrey Waldock himself had also
drawn this parallel (ibid., p. 265, para. 27); see P.-H. Imbert, “La ques-
tion des réserves dans la décision arbitrale du 30 juin 1977 relative a
la délimitation du plateau continental entre la République frangaise et
le Royaume-Uni de Grande-Bretagne et d’Irlande du Nord”, Annuaire
frangais de droit international, vol. 24 (1978), pp. 29-58, at p. 52.

81 Imbert, “La question des réserves...” (footnote 810 above),
pp. 50-53.

82 In this respect, see ibid., p. 53.

813 See the tenth report on reservations to treaties, Yearbook ... 2005,
vol. I (Part One), document A/CN.4/558 and Add.1-2, para. 49.
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(12) The case law was not very helpful in reconciling
those opposing views. The arbitral award of 1977 in the
English Channel case, invoked by the proponents of both
arguments, says more about what a specified reservation
is not than what it is.®** Indeed, the result of all this is that
the mere fact that a reservation clause authorizes reserva-
tions to particular provisions of the treaty is not enough to
“specify” these reservations within the meaning of arti-
cle 19, subparagraph (b) of the Vienna Conventions.t®
The Tribunal, however, confined itself to requiring res-
ervations to be “specific”,®® without indicating what the
test of that specificity was to be. In addition, during the
Vienna Conference on the Law of Treaties, K. Yasseen,
Chairperson of the Drafting Committee, assimilated spec-
ified reservations to those which were expressly author-
ized by the treaty®!” with no further clarification.

(13) Accordingly, most members of the Commission
held that a reservation should be considered specified
if a reservation clause indicated the treaty provisions in
respect of which a reservation was possible or, to take into
account draft guideline 1.1.1 [1.1.4] on “across the board”
reservations,®8 indicated that reservations were possible
to the treaty as a whole in certain specific aspects. The
divergence between these different points of view should
not be overstated, however; while the term “envisaged”
reservations, which was preferred to “authorized” res-
ervations, undoubtedly gives more weight to the broad-
brush approach favoured by the Commission, at the same
time, in draft guideline 3.1.4, the Commission introduced
a distinction between specified reservations with defined
content and those whose content is not defined, the latter
being subject to the test of compatibility with the object
and purpose of the treaty.

3.1.3 Permissibility of reservations not prohibited by
the treaty

Where the treaty prohibits the formulation of cer-
tain reservations, a reservation which is not prohib-
ited by the treaty may be formulated by a State or an
international organization only if it is not incompat-
ible with the object and purpose of the treaty.

Commentary

(1) Draft guidelines 3.1.3 and 3.1.4 specify the scope
of article 19, subparagraphs (a) and (b), of the Vienna
Conventions (the 1986 text of which is repeated in draft
guideline 3.1). They make explicit what the Conventions
leave implicit: that failing a contrary provision in the
treaty—and in particular if the treaty authorizes speci-
fied reservations as defined in draft guideline 3.1.2—any
reservation must satisfy the basic requirement, set forth

814 See above, paragraph (6) of the commentary to the present draft
guideline and footnote 790.

815 See above, paragraphs (6)—(7) of the commentary to the present
draft guideline.

816 In reality, it is the authorization that must apply to specific or
specified reservations—terms which the Tribunal considered to be syn-
onymous, in the English Channel case (see footnote 790 above).

817 See Official Records of the United Nations Conference on the
Law of Treaties, First session... (footnote 728 above), seventieth meet-
ing, 14 May 1968, p. 416, para. 23.

818 See Yearbook ... 1999, vol. Il (Part Two), pp. 93-95.

in article 19, subparagraph (c), of not being incompatible
with the object and purpose of the treaty.

(2) This principle is one of the fundamental elements
of the flexible system established by the Vienna regime,
moderating the “radical relativism®° resulting from the
pan-American system, which reduces multilateral treaties
to a network of bilateral relations,®?® while avoiding the
rigidity resulting from the system of unanimity.

(3) The notion of the object and purpose of the treaty,
which first appeared in connection with reservations
in the 1951 advisory opinion of the 1CJ,®?? has become
increasingly accepted. It is now the fulcrum between the
need to preserve the essence of the treaty and the desire
to facilitate accession to multilateral treaties by the great-
est possible number of States. There is, however, a major
difference between the role of the criterion of compat-
ibility with the object and purpose of the treaty accord-
ing to the 1951 advisory opinion, on the one hand, and
article 19, subparagraph (c), of the 1969 Vienna Conven-
tion, on the other.®2 In the advisory opinion, the criterion
applied equally to the formulation of reservations and to
objections: “The object and purpose of the [Convention
on the Prevention and Punishment of the Crime of Geno-
cide] thus limit both the freedom of making reservations
and that of objecting to them.”®?* In the 1969 Vienna Con-
vention, it is restricted to reservations: article 20 does not
restrict the ability of other contracting States to formulate
objections.

(4) While there is no doubt that this requirement that a
reservation must be compatible with the object and pur-
pose of the treaty now represents a rule of customary law
which is unchallenged,®® its content remains vague®?®

819 P, Reuter, Introduction au droit des traités, op. cit. (footnote 725
above), p. 73, para. 130. This author applies the term to the system
adopted by the ICJ in its 1951 advisory opinion on Reservations to the
Convention on the Prevention and Punishment of the Crime of Geno-
cide (see footnote 714 above); the criticism applies perfectly well, how-
ever, to the pan-American system.

820 On the pan-American system, see the bibliography in Imbert, Les
réserves aux traités ..., op. cit. (footnote 717 above), pp. 485-486. See
also, in addition to the description by Imbert himself (ibid., pp. 33-38),
M. M. Whiteman, Digest of International Law, vol. 14 (1970), pp. 141-
144, or Ruda, loc. cit. (footnote 708 above), pp. 115-133.

821 This notion will be defined in draft guideline 3.1.5.

822 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 714 above), pp. 24 and 26.

823 See Coccia, loc. cit. (footnote 731 above), p. 9; Lijnzaad, op. cit.
(footnote 784 above), p. 40; M. Rama-Montaldo, “Human rights con-
ventions and reservations to treaties”, in Héctor Gros Espiell Amicorum
Liber: Human Person and International Law, vol. 11, Brussels, Bruylant,
1997, pp. 1265-1266; or Sinclair, op. cit. (footnote 706 above), p. 61.

824 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 714 above), p. 24.

825 See the many arguments to that effect given by Riquelme Cor-
tado, op. cit. (footnote 722 above), pp. 138-143. See also the prelimi-
nary conclusions of the Commission in 1997, in which it reiterated its
view that “articles 19 to 23 of the Vienna Conventions on the Law of
Treaties of 1969 and of the Vienna Convention on the Law of Treaties
between States and Inernational Organizations or between International
Organizations of 1986 govern the regime of reservations to treaties and
that, in particular, the object and purpose of the treaty is the most impor-
tant of the criteria for determining the admissibility of reservations”
(Yearbook ... 1997, vol. 11 (Part Two), p. 57, first conclusion).

826 See draft guidelines 3.1.5 to 3.1.13 proposed by the Special Rap-
porteur in his tenth report on reservations to treaties, Yearbook ... 2005,
vol. Il (Part One), document A/CN.4/558 and Add.1-2.
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and there is some uncertainty as to the consequences
of incompatibility.®2” Moreover, article 19 of the 1969
Vienna Convention does not dispel the ambiguity as to its
scope of application.

(5) The principle set forth in article 19, subpara-
graph (c), whereby a reservation incompatible with the
object and purpose of the treaty may not be formulated,
is of a subsidiary nature since it applies only in cases not
covered in article 20, paragraphs 2 and 3, of the Conven-
tion®?® and where the treaty itself does not resolve the
reservations issue.

(6) If the treaty does regulate reservations, a number of
cases must be distinguished which offer different answers
to the question whether the reservations concerned are
subject to the test of compatibility with the object and
purpose of the treaty. In two of these cases, the answer is
clearly negative:

— There is no doubt that a reservation expressly
prohibited by the treaty cannot be held to be valid on the
pretext that it is compatible with the object and purpose
of the treaty;?®

— The same applies to “specified” reservations that
are expressly authorized by the treaty, with a defined con-
tent: they are automatically valid without having to be
accepted by the other contracting States®®® and they are
not subject to the test of compatibility with the object and
purpose of the treaty.5!

In the Commission’s view, these obvious truths are not
worth mentioning in separate provisions of the Guide to
Practice; they follow directly and inevitably from arti-
cle 19, subparagraph (c), of the Vienna Conventions, the
text of which is repeated in draft guideline 3.1.

(7) The same is not true of two other cases which arise
a contrario out of the provisions of article 19, subpara-
graphs (a) and (b):

— Those in which a reservation is authorized because
it does not fall under the category of prohibited reserva-
tions (subparagraph (2));

87 See draft guidelines 3.3 to 3.3.4 proposed by the Special Rap-
porteur in his tenth report, ibid.

828 |n the case of treaties with limited participation and the constitu-
ent instruments of international organizations. These cases do not con-
stitute instances of implicit prohibitions of formulating reservations;
they reintroduce the system of unanimity for particular types of treaties.

829 In its observations on the draft articles on the law of treaties
adopted on first reading by the Commission, Canada had suggested that
“consideration should be given to extending the criterion of ‘compat-
ibility with the object and purpose’ equally to reservations made pursu-
ant to express treaty provisions in order not to have different criteria
for cases where the treaty is silent on the making of reservations and
cases where it permits them” (fourth report of the Special Rapporteur
on the law of treaties, Yearbook ... 1965, vol. 11, document A/CN.4/177
and Add.1-2, p. 46). That proposal, which was not very clear, was not
retained by the Commission; cf. the clearer proposals along the same
lines by Briggs in Yearbook ... 1962, vol. 1, 663rd meeting, 18 June
1962, p. 222, paras. 13 and 14, and Yearbook ... 1965, vol. |, 813th
meeting, 29 June 1965, p. 264, para. 10; or by Ago (contra), ibid.,
para. 16.

830 See paragraph 1 of article 20 of the 1969 Vienna Convention.

81 See above draft guideline 3.1.2 and the commentary thereto.

— Those in which a reservation is authorized without
being “specified” within the meaning of subparagraph (b)
as spelt out in draft guideline 3.1.2.

(8) Inboth these cases, it cannot be presumed that treaty-
based authorization to formulate reservations offers States
or international organizations carte blanche to formulate
any reservation they wish, even if it would leave the treaty
bereft of substance.

(9) On the subject of implicitly authorized reserva-
tions, Sir Humphrey Waldock recognized, in his fourth
report on the law of treaties, that “[a] conceivable excep-
tion [to the principle of automatic validity of reserva-
tions permitted by the treaty] might be where a treaty
expressly forbids certain specified reservations and
thereby implicitly permits others; for it might not be
unreasonable to regard compatibility with the object and
purpose as still an implied limitation on the making of
other reservations”. However, he excluded that eventu-
ality not because this was untrue but because “this may,
perhaps, go too far in refining the rules regarding the
intentions of the parties, and there is something to be
said for keeping the rules in article 18 [which became
article 19 of the Convention] as simple as possible” .82
These considerations do not apply to the Guide to Prac-
tice, the aim of which is precisely to provide States with
coherent answers to all questions they may have in the
area of reservations.

(10) This is why draft guideline 3.1.3 stipulates that
reservations which are implicitly authorized because they
are not formally excluded by the treaty must be compat-
ible with the object and purpose of the treaty. It would
be paradoxical, to say the least, if reservations to treaties
containing reservations clauses should be allowed more
liberally than in the case of treaties which contain no such
clauses.®®® Thus the criterion of compatibility with the
object and purpose of the treaty applies.

3.1.4 Permissibility of specified reservations

Where the treaty envisages the formulation of
specified reservations without defining their content, a
reservation may be formulated by a State or an inter-
national organization only if it is not incompatible
with the object and purpose of the treaty.

Commentary

(1) Draft guideline 3.1.3 states that reservations not
prohibited by the treaty are still subject to the criterion
of compatibility with the object and purpose of the
treaty. Draft guideline 3.1.4 does likewise in the case
of specified reservations in the sense of draft guideline
3.1.1 where the treaty does not define the content of the
reservation: the same problem arises, and the consid-
erations put forward in support of draft guideline 3.1.3
apply mutatis mutandis.

82 Yearbook ... 1965, vol. 11, document A/CN.4/177 and Add.1-2,
p. 50, para. 4.

83 In that vein, see the statement of Rosenne during the Com-
mission’s debate at its seventeenth session, Yearbook ... 1965, vol. |,
797th meeting, 8 June 1965, p. 149, para. 10.
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(2) The Polish amendment to subparagraph (b) of arti-
cle 19, adopted by the Vienna Conference on the Law
of Treaties in 1968, restricted the possibility of implicit
prohibition of reservations to treaties which provided that
“only specified reservations which do not include the res-
ervation in question” may be formulated.®** But it does
not follow that reservations thus authorized may be made
at will: the arguments applicable to non-prohibited reser-
vations® apply here, and if one accepts the broad defi-
nition of specified reservations favoured by the majority
of Commission members,®* a distinction must be drawn
between reservations whose content is defined in the
treaty itself and those which are permitted in principle but
which there is no reason to suppose should be allowed to
deprive the treaty of its object or purpose. The latter must
be subject to the same general conditions as reservations
to treaties which do not contain specific clauses.

(3) The modification made to article 19, subpara-
graph (c) of the 1969 Vienna Convention following the
Polish amendment in fact goes in that direction. In the
Commission’s text, subparagraph (c) was drafted as fol-
lows: “(c) In cases where the treaty contains no provi-
sions regarding reservations, the reservation is incompat-
ible with the object and purpose of the treaty.” 8" This was
consistent with subparagraph (b), which prohibited the
formulation of reservations other than those authorized
by a reservations clause. Once an authorization was no
longer interpreted a contrario as automatically excluding
other reservations, the formula could not be retained;®*®
it was therefore changed to the current wording by the
Drafting Committee of the Vienna Conference.®* The
result is, a contrario, that if a reservation does not fall
within the scope of subparagraph (b) (because its content
is not specified), it is subject to the test of compatibility
with the object and purpose of the treaty.

(4) That was, indeed, the reasoning followed by the
arbitral tribunal which settled the English Channel dis-
pute in deciding that the mere fact that article 12 of the

83 See above paragraph (3) of the commentary to draft guideline
3.1.2 and footnote 783.

8% See above paragraph (9) of the commentary to draft guideline
3.1.3.

8% See above paragraph (13) of the commentary to draft guideline
3.1.2.

87 Yearbook ... 1966, vol. 11, p. 202 (art. 16).

83 Poland had not, however, put forward any amendment to subpara-
graph (c¢), drawing the consequences from the amendment it had suc-
cessfully proposed for subparagraph (b). An amendment by Viet Nam,
however, intended to delete the phrase “in cases where the treaty con-
tains no provisions regarding reservations” (A/CONF.39/C.1/L.125,
Official Records of the United Nations Conference on the Law of
Treaties, First and second sessions... (footnote 725 above), p. 134,
para. 177), was rejected by the plenary Commission (ibid., p. 136,
para. 182).

839 Curiously, the reason given by the Chairperson of the Drafting
Committee makes no connection between the modifications made to
subparagraphs (b) and (c); Yasseen merely stated that “[s]Jome mem-
bers of the Committee had considered that a treaty might conceivably
contain a provision on reservation which did not fall into any of the
categories contemplated in paragraphs (2) and (b)” (Official Records of
the United Nations Conference on the Law of Treaties, First session...
(footnote 728 above), Committee of the Whole, seventieth meeting, 14
May 1968, p. 415, para. 17). Cf. a remark by Briggs in 1965 to the
same effect during discussions in the Commission at its seventeenth
session, Yearbook ... 1965, vol. 1, 796th meeting, 4 June 1965, p. 146,
para. 37.

Convention on the Continental Shelf authorized certain
reservations without specifying their content®° did not
necessarily mean that such reservations were automati-
cally valid .8+

(5) Insuch cases, the validity of the reservation “cannot
be assumed simply on the ground that it is, or purports to
be, a reservation to an article to which reservations are
permitted”.®? Tts validity must be assessed in the light
of its compatibility with the object and purpose of the
treaty.®3

(6) A contrario, it goes without saying that when the
content of a specified reservation is indeed indicated in
the reservations clause itself, a reservation consistent with
that provision is not subject to the test of compatibility
with the object and purpose of the treaty.

1.6 Scope of definitions

The definitions of unilateral statements included in
the present chapter of the Guide to Practice are with-
out prejudice to the validity and effects of such state-
ments under the rules applicable to them.

Commentary

(1) This draft guideline was provisionally adopted by
the Commission at its fiftieth session, in 1998, in a form
which referred only to reservations. The related draft
commentary indicated that its title and placement in the
Guide to Practice would be determined at a later stage
and that the Commission would consider the possibility
of referring under a single caveat to both reservations and
interpretative declarations, which, in the view of some
members, posed identical problems.®“ At its fifty-first
session, the plenary Commission adopted this approach,
deeming it necessary to clarify and specify the scope of
the entire set of draft guidelines relating to the definition
of all unilateral statements which are envisaged, in order
to make their particular object clear.8*

840 See above paragraph (5) of the commentary to draft guideline
3.1.2 and footnote 790.

841 See the Case concerning the delimitation of the continental shelf
between the United Kingdom of Great Britain and Northern Ireland,
and the French Republic (footnote 790 above), p. 32, para. 39. See also
above paragraph (6) of the commentary to draft guideline 3.1.2.

842 Bowett, loc. cit. (footnote 707 above), p. 72. In the same vein, see
Ruda, loc. cit. (footnote 708 above), p. 182; or G. Teboul, “Remarques
sur les réserves aux conventions de codification”, Revue générale de
droit international public, vol. 86 (1982), pp. 691-692. Contra: Imbert,
“La question des réserves dans la décision arbitrale du 30 juin 1977
.7, loc. cit. (footnote 810 above), pp. 50-53; this opinion, very well
argued, does not sufficiently take into account the consequences of the
modification made to subparagraph (c) of article 19 of the 1969 Vienna
Convention at the Vienna Conference on the Law of Treaties (see
above, paragraph (3) of the commentary to the present draft guideline).

843 C. Tomuschat gives a pertinent example: “If, for example, a con-
vention on the protection of human rights prohibits in a ‘colonial clause’
the exception of dependent territories from the territorial scope of the
treaty, it would be absurd to suppose that consequently reservations of
any kind, including those relating to the most elementary guarantees
of individual freedom, are authorised, even if by these restrictions the
treaty would be deprived of its very substance” (loc. cit. (footnote 754
above), p. 474).

84 Yearbook ... 1998, vol. I (Part Two), pp. 107-108.

845 See Yearbook ... 1999, vol. I (Part Two), p. 126 (paragraph (1)
of the commentary to draft guideline 1.6).
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(2) As originally worded, draft guideline 1.6 read: “The
definitions of unilateral statements included in the pre-
sent chapter of the Guide to Practice are without preju-
dice to the permissibility and effects of such statements
under the rules applicable to them.” At the fifty-seventh
session, however, some members argued that the word
“permissibility” was not appropriate: in international
law, an internationally wrongful act entailed its author’s
responsibility,®¢ and that was plainly not the case of the
formulation of reservations that did not fulfil the condi-
tions relating to form or substance that the Vienna Con-
ventions imposed on reservations. At its fifty-eighth ses-
sion, the Commission decided to replace “permissibility”
by “validity”, a term the majority of members considered
more neutral. The commentary to draft guideline 1.6 was
amended accordingly.®

(3) Defining is not the same as regulating. As “[a] pre-
cise statement of the essential nature of a thing”®® the
sole function of a definition is to determine the general
category in which a given statement should be classified.
However, this classification does not in any way pre-
judge the validity of the statements in question: a reser-
vation may or may not be permissible, but it remains a
reservation if it corresponds to the definition established.
A contrario, it is not a reservation if it does not meet the
criteria set forth in these draft guidelines, but this does
not necessarily mean that such statements are valid (or
invalid) from the standpoint of other rules of international
law. The same is true of interpretative declarations, which
might conceivably not be valid either because they would
alter the nature of the treaty or because they were not for-
mulated at the required time,? etc.80°

(4) Furthermore, the exact determination of the nature
of a statement is a precondition for the application of a
particular legal regime, in the first place, for the assess-
ment of its validity. It is only once a particular instru-
ment has been defined as a reservation (or an interpreta-
tive declaration, either simple or conditional) that it can
be decided whether it is valid, that its legal scope can be
evaluated and that its effect can be determined. However,
this validity and these effects are not otherwise affected
by the definition, which requires only that the relevant
rules be applied.

(5) For example, the fact that draft guideline 1.1.2 indi-
cates that a reservation “may be formulated” in all the
cases referred to in draft guideline 1.1 and in article 11
of the 1969 and 1986 Vienna Conventions does not mean
that such a reservation is necessarily valid; its validity
depends upon whether it meets the conditions stipulated

846 Cf. article 1 of the draft articles on responsibility of States for
internationally wrongful acts, Yearbook ... 2001, vol. 1l (Part Two)
and corrigendum, p. 32, and General Assembly resolution 56/83 of
12 December 2001, annex.

87 And likewise the text of and commentary to draft guideline 2.1.8.
For the original wording of the commentary, see Yearbook ... 1999,
vol. Il (Part Two), p. 126.

88 The Oxford English Dictionary, 2nd ed., Oxford, Clarendon
Press, 1989.

89 This problem may very likely arise in connection with condi-
tional interpretative declarations (see draft guideline 1.2.1 [1.2.4]).

80 The same may obviously be said about unilateral statements
which are neither reservations nor interpretative declarations, referred
to in section 1.4.

in the law on reservations to treaties and, in particular,
those stipulated in article 19 of the 1969 and 1986 Vienna
Conventions. Similarly, the Commission’s confirmation
of the well-established practice of “across the board”
reservations in draft guideline 1.1.1 [1.1.4] is in no way
meant to constitute a decision on the validity of such a
reservation in a specific case, which would depend on its
contents and context; the sole purpose of the draft is to
show that a unilateral statement of such a nature is indeed
areservation and, as such, subject to the legal regime gov-
erning reservations.

(6) The “rules applicable” referred to in draft guide-
line 1.6 are, first of all, the relevant rules in the 1969, 1978
and 1986 Vienna Conventions and, in general, the custom-
ary rules applicable to reservations and to interpretative
declarations, which this Guide to Practice is intended to
codify and develop progressively in accordance with the
Commission’s mandate, and those relating to other unilat-
eral statements which States and international organiza-
tions may formulate in respect of treaties, but which are
not covered in the Guide to Practice.

(7) More generally, all the draft guidelines adopted thus
far are interdependent and cannot be read and understood
in isolation from one another.

2.1.8 [2.1.7 bis]
reservations

Procedure in case of manifestly invalid

1. Where, in the opinion of the depositary, a reser-
vation is manifestly invalid, the depositary shall draw
the attention of the author of the reservation to what,
in the depositary’s view, constitutes the grounds for
the invalidity of the reservation.

2. If the author of the reservation maintains the
reservation, the depositary shall communicate the text
of the reservation to the signatory States and interna-
tional organizations and to the contracting States and
international organizations and, where appropriate,
the competent organ of the international organization
concerned, indicating the nature of legal problems
raised by the reservation.

Commentary

(1) During the discussion of draft guideline 2.1.7, some
members of the Commission considered that purely and
simply applying the rules it established in the case of a
reservation that was manifestly “invalid” gave rise to cer-
tain difficulties. In particular, they stressed that there was
no reason to provide for a detailed examination of the for-
mal validity of the reservation by the depositary, as the
first paragraph of draft guideline 2.1.7 did, while preclud-
ing him from reacting in the case of a reservation that was
manifestly impermissible from a substantive viewpoint
(in particular, when the conditions specified in article 19
of the Vienna Conventions were not met).

(2) However, allowing him to intervene in the latter
case would constitute a progressive development of inter-
national law, which, it had to be acknowledged, departed
from the spirit in which the provisions of the Vienna Con-
ventions on the functions of depositaries had been drawn
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up.®® That is why, during its fifty-third session, the Com-
mission considered it useful to consult Member States
in the Sixth Committee of the General Assembly about
whether the depositary could or should “refuse to commu-
nicate to States and international organizations concerned
a reservation that is manifestly inadmissible, particularly
when it is prohibited by a provision of a treaty”.%2

(3) The nuanced responses given to this question by the
delegations to the Sixth Committee inspired the word-
ing of draft guideline 2.1.8. Generally speaking, States
expressed a preference for the strict alignment of the Guide
to Practice with the provisions of the 1969 Vienna Con-
vention concerning the role of the depositary, in particular
article 77 thereof. Some of the delegations that spoke
stressed that the depositary must demonstrate impartiality
and neutrality in the exercise of his functions and should
therefore limit himself to transmitting to the parties the
reservations that were formulated. However, a number
of representatives to the Sixth Committee expressed the
view that, when a reservation was manifestly not valid,
it was incumbent upon the depositary to refuse to com-
municate it or at least to first inform the author of the res-
ervation of his position and, if the author maintained the
reservation, to communicate it and draw the attention of
the other parties to the problem.

(4) Most members of the Commission supported this
intermediate solution. They considered that it was not
possible to allow any type of censure by the depositary,
but that it would be inappropriate to oblige him to com-
municate the text of a manifestly invalid reservation to the
contracting or signatory States and international organi-
zations without previously having drawn the attention of
the reserving State or international organization to the
defects that, in his opinion, affected it. Nevertheless, it
was to be understood that, if the author of the reservation
maintained it, the normal procedure would resume and
the reservation should be transmitted, with an indication
of the nature of the legal problems in question. In point
of fact, this amounts to bringing the procedure to be fol-
lowed in the case of a reservation that is not manifestly
valid in terms of substance into line with the procedure to
be followed in the case of reservations that present prob-
lems of form. According to draft guideline 2.1.7, should
there be a difference of opinion regarding such problems,
the depositary “shall bring the question to the attention
of: (a) the signatory States and organizations and the con-
tracting States and contracting organizations; or (b) where

81 See paragraphs (9)—(10) of the commentary to draft guideline
2.1.7.

82 Yearbook ... 2001, vol. 11 (Part Two) and corrigendum, p. 18,
para. 25.

appropriate, the competent organ of the international or-
ganization concerned”.

(5) According to some members of the Commission,
this procedure should be followed only if the “invalidity”
invoked by the depositary is based on subparagraphs (a)
and (b) of article 19 of the 1969 and 1986 Vienna Conven-
tions (a reservation prohibited by the treaty, or not pro-
vided for in a treaty that authorizes only certain specific
reservations). Other members consider that the only real
problem is that of the compatibility of the reservation with
the object and purpose of the treaty (subparagraph (c) of
article 19). The majority considered that this procedure
applied to all the subparagraphs and therefore the Com-
mission did not consider it justified to distinguish among
the different types of invalidity listed in article 19.

(6) Similarly, despite the contrary opinion of some of
its members, the Commission did not consider it useful
to confine the exchange of opinions between the author
of the reservation and the depositary implied by draft
guideline 2.1.7 within strict time limits. The draft does not
diverge from draft guideline 2.1.6, paragraph 1 (b), under
which the depositary must act “as soon as possible”. And,
in any case, the reserving State or international organiza-
tion must advise whether it is willing to discuss the matter
with the depositary. If it is not, the procedure must follow
its course and the reservation must be communicated to
the other contracting parties or signatories.

(7) Although the Commission initially used the word
“impermissible” to characterize reservations covered by
the provisions of article 19 of the Vienna Conventions,2?
some members pointed out that the word was not appro-
priate in that case: in international law, an internationally
wrongful act entails its author’s responsibility,®* but this
is plainly not the case with reservations which are con-
trary to the provisions of the treaty to which they relate
or which are incompatible with its object and purpose or
which do not respect the stipulations as to form or time
limits laid down by the Vienna Conventions. At its fifty-
eighth session, the Commission therefore decided to
replace the words “permissible”, “impermissible”, “per-
missibility” and “impermissibility” by “valid”, “invalid”,
“validity” and “invalidity”, and to amend this commen-
tary accordingly.®

83 For the original version of draft guideline 2.1.8 [2.1.7 bis] and
the commentary thereto, see Yearbook ... 2002, vol. Il (Part Two),
pp. 45-46.

84 Cf. draft article 1 of the draft articles on responsibility of States
for internationally wrongful acts (footnote 846 above).

85 The text of and commentary to draft guideline 1.6 have been
similarly amended.



Chapter IX

UNILATERAL ACTS OF STATES

A. Introduction

160. In the report of the Commission to the General
Assembly on the work of its forty-eighth session (1996),
the Commission proposed to the General Assembly that
the law of unilateral acts of States should be included as
a topic appropriate for the codification and progressive
development of international law.®®

161. The General Assembly, in paragraph 13 of resolu-
tion 51/160 of 16 December 1996, inter alia, invited the
Commission to further examine the topic “Unilateral acts
of States” and to indicate its scope and content.

162. At its forty-ninth session (1997), the Commission
established an open-ended working group on the topic
which reported to the Commission on the admissibility
and feasibility of a study on the topic, its possible scope
and content and an outline for a study on the topic. At the
same session, the Commission considered and endorsed
the report of the Working Group.®’

163. Also at its forty-ninth session, the Commission
appointed Mr. Victor Rodriguez Cedefio, Special Rappor-
teur on the topic.8®

164. The General Assembly, in paragraph 8 of its
resolution 52/156 of 15 December 1997, endorsed the
Commission’s decision to include the topic in its work
programme.

165. From its fiftieth session (1998) to its fifty-seventh
session (2005), the Commission received and considered
eight reports from the Special Rapporteur.®°

166. The Commission also reconvened the Working
Group on unilateral acts of States from its fiftieth session
(1998) to its fifty-third session (2001) and from its fifty-fifth
session (2003) to its fifty-seventh session (2005). The Work-
ing Group in its report at the fifty-sixth session (2004) estab-
lished a grid which would permit it to use uniform analytical

86 Yearbook ... 1996, vol. 11 (Part Two), document A/51/10,
pp. 97-98, para. 248, and Annex I, p. 133.

87 Yearbook ... 1997, vol. Il (Part Two), A/52/10, pp. 64-65,
paras. 194 and 196-210.

88 Ibid., pp. 66 and 71, paras. 212 and 234.

859 First report: Yearbook ... 1998, vol. Il (Part One), document A/
CN.4/486; second report: Yearbook ... 1999, vol. Il (Part One), docu-
ment A/CN.4/500 and Add.1; third report: Yearbook ... 2000, vol. 1l
(Part One), document A/CN.4/505; fourth report: Yearbook ... 2001,
vol. IT (Part One), document A/CN.4/519; fifth report: Yearbook ...
2002, vol. II (Part One), document A/CN.4/525 and Add.1-2; sixth
report: Yearbook ... 2003, vol. II (Part One), document A/CN.4/534;
seventh report: Yearbook ... 2004, vol. 11 (Part One), document A/
CN.4/542; and eighth report: Yearbook ... 2005, vol. 1l (Part One),
document A/CN.4/557.

159

tools.®° Individual members of the Working Group took up
a number of studies, which were carried out in accordance
with the established grid. These studies were transmitted
to the Special Rapporteur for the preparation of his eighth
report. The Commission requested the Working Group at the
fifty-seventh session (2005) to consider the points on which
there was general agreement and which might form the basis
for preliminary conclusions or proposals on the topic.

B. Consideration of the topic at the present session

167. At the present session, the Commission had before
it the Special Rapporteur’s ninth report (A/CN.4/569 and
Add.1) which it considered at its 2886th, 2887th and
2888th meetings on 3, 4 and 5 July 2006.

168. The ninth report of the Special Rapporteur comprised
two parts. The first part related to the causes of invalidity,®*

80 The grid included the following elements: date; author/organ;
competence of author/organ; form; content; context and circumstances;
aim; addressees; reactions of addressees; reactions of third parties;
basis; implementation; modification; termination/revocation; legal
scope; decision of a judge or an arbitrator; comments; literature, Year-
book ... 2004, vol. Il (Part Two), p. 96, para. 247 and footnote 516.

861 “Principle 5.

“Invalidity of an act formulated by a person not qualified to do so

“A unilateral act formulated by a person not authorized or quali-
fied to do so may be declared invalid, without prejudice to the pos-
sibility that the State from which the act was issued may confirm it
in accordance with guiding principle 4.”

“Principle 6.
“Invalidity of a unilateral act that conflicts with a norm of funda-
mental importance to the domestic law of the State formulating it

“A State that has formulated a unilateral act may not invoke as
grounds for invalidity the fact that the act conflicts with its domestic
law, unless it conflicts with a norm of fundamental importance to its
domestic law and the contradiction is manifest.”

“Principle 7.
“Invalidity of unilateral acts

“1. (a) A State that is the author of a unilateral act may not
invoke error as grounds for declaring the act invalid, unless the act
was formulated on the basis of an error of fact or a situation that was
assumed by the State to exist at the time when the act was formu-
lated and that fact or that situation formed an essential basis of its
consent to be bound by the unilateral act.

“(b) The foregoing shall not apply if the author State contrib-
uted by its own conduct to the error or if the circumstances were
such as to put that State on notice of the possibility of such an error.

“2.  Fraud may be invoked as grounds for declaring a unilateral
act invalid if the author State was induced to formulate the act by the
fraudulent conduct of another State.

“3. Corruption of the representative of the State may be
invoked as grounds for declaring a unilateral act invalid if the act
was formulated owing to the corruption of the person formulating it.

“4, Coercion of the person who formulated a unilateral act
may be invoked as grounds for declaring its invalidity if that person
formulated it as a result of acts or threats directed against him or her.

“5.  Any unilateral act formulated as a result of the threat or use
of force in violation of the principles of international law embodied
in the Charter of the United Nations is invalid.

“6. Any unilateral act which at the time of its formulation is
contrary to (or conflicts with) a peremptory norm of general inter-
national law (jus cogens) is invalid.”





