
92. The General Assembly, in its resolution 48/31 of 
9 December 1993, endorsed the decision of the Interna-

93. At its forty-sixth session (1994), the Commission 
appointed Mr. Alain Pellet, Special Rapporteur for the 
topic.669

94. At its forty-seventh session (1995), the Commis-

Rapporteur.670

-

title of the topic, which should now read “Reservations 

-

provisions of the 1969 Vienna Convention, the Vienna 
Convention on succession of States in respect of treaties 
(hereinafter “1978 Vienna Convention”) and the 1986 
Vienna Convention.671 In the view of the Commission, 
those conclusions constituted the results of the prelimi-
nary study requested by the General Assembly in resolu-
tions 48/31 of 9 December 1993 and 49/51 of 9 December 
1994. As far as the Guide to Practice was concerned, it 

 
taries, which would be of assistance for the practice of 

would, if necessary, be accompanied by model clauses.

96. Also at its forty-seventh session, the Commission, 
in accordance with its earlier practice,672

Special Rapporteur to prepare a detailed questionnaire on 
reservations to treaties, to ascertain the practice of, and 

-

multilateral conventions.673 The questionnaire was sent to 
the addressees by the Secretariat. In its resolution 50/45 
of 11 December 1995, the General Assembly took note of 

669 See , vol. II (Part Two), p. 179, para. 381.
670 , vol. II (Part One), document A/CN.4/470.
671 , vol. II (Part Two), p. 108, para. 487.
672 See , vol. II (Part Two), p. 83, para. 286.
673 See , vol. II (Part Two), p. 108, para. 489. The 

are reproduced in , vol. II (Part One), document A/
CN.4/477 and Add.1, Annexes II and III.

-
674

had before it the Special Rapporteur’s second report on 
the topic.675 The Special Rapporteur had annexed to his 
report a draft resolution of the International Law Com-
mission on reservations to multilateral normative treaties, 

-
676

98. At its forty-ninth session (1997), the Commis-
sion adopted preliminary conclusions on reservations to 

treaties.677

99. In its resolution 52/156 of 15 December 1997, the 
General Assembly took note of the Commission’s prelimi-
nary conclusions and of its invitation to all treaty bodies 

-

of Governments to the importance for the International 
-

nary conclusions.

reports678 by the Special Rapporteur and provisionally 

101. At the current session, the Commission had before 
it the second part of the tenth report of the Special Rap-
porteur (A/CN.4/558 and Add.1–2) on validity of reser-
vations and the concept of the object and purpose of the 

674

had answered the questionnaire.
675 , vol. II (Part One), documents A/CN.4/477 and 

Add.1 and A/CN.4/478.
676 , vol. II (Part Two), p. 83, para. 136 and footnote 238.
677 See footnote 6 above.
678 Third report: , vol. II (Part One), document A/

, vol. II (Part 

Yearbook ... 2000, vol. II (Part One), document A/CN.4/508 and Add.1–
, vol. II (Part One), document A/

Yearbook ... 2002, vol. II (Part 
Yearbook 

... 2003
report: 
and tenth report: , vol. II (Part One), document A/
CN.4/558 and Add.1–2. See a detailed historical presentation of the 

, vol. II (Part Two), pp. 97–98, 
paras. 257–269.



treaty.679

-
680 The Special Rap-

porteur also submitted his eleventh report (A/CN.4/574) 

ninth session (2007).

102. The Commission considered the second part of 
the tenth report of the Special Rapporteur at its 2888th to 

-
-

lines 3.1 (Permissible reservations), 3.1.1 (Reservations 

-
tions not prohibited by the treaty) and 3.1.4 (Permissibil-

Moreover, the Commission provisionally adopted draft 
bis] 

(Procedure in case of manifestly invalid reservations) as 
redrafted.

session (2005).

-

 
taries thereto are reproduced in section C.2 below.

1. INTRODUCTION BY THE SPECIAL RAPPORTEUR 
OF THE SECOND PART OF HIS TENTH REPORT

108. The Special Rapporteur recalled that, for lack of 
time, one portion of his tenth report could not be con-

-

seventh session, the Special Rapporteur had formulated 

(A/CN.4/572).681

679 Reproduced in , vol. II (Part One).
680 Reproduced in Yearbook … 2006, vol. II (Part One).
681 Alternative 1:
“3.1.5 

-
-

stitute the 
could seriously disturb the balance of the treaty.”

addendum to his tenth report, the Special Rapporteur had 
-
-

ity of reservations and what were the consequences of an 
invalid reservation.

682 the Special 
Rapporteur said that it followed from articles 20, 21 and 
23 of the 1969 and 1986 Vienna Conventions that any 

assess the validity of the reservations formulated with 

domestic courts. Such an assessment could also be made 

domestic court had declared a reservation formulated by 
the State invalid.683 In order to take that possibility into 

-

on the validity of reservations, but it should be noted that 

new one and had not become well developed until after 
the adoption of the 1969 Vienna Convention.

110. The considerations that had led the Commission 
to adopt in 1997 preliminary conclusions on reservations 

treaties684 were still relevant. The third bullet point of 

685 spelled out that idea, at the 

Alternative 2:
“3.1.5 

pose of the treaty
“A reservation shall be incompatible with the object and purpose of 

-

.”
682 “3.2 

“(a

“(b) dispute settlement bodies that may be competent to interpret or 

“( -
lished by the treaty.”

683 See the decision of the Swiss Federal Supreme Court of 
17 December 1992 in the case of F. v. 

(1995), pp. 523.
684 See footnote 6 above.
685 “3.2.1 

treaty
“Where a treaty establishes a body to monitor application of the 

functions entrusted to it, to assess the validity of reservations formu-

-
-



as to the validity of reservations, and their decisions in 

they could only make recommendations. That was also in 

686

preliminary conclusions in the form of a recommendation 

687 

688 -

recalled that, when there were several mechanisms for 
-

ally exclusive but supportive.

114. The last section of the tenth report deals with the 
consequences of the invalidity of a reservation, a matter 

in the 1969 and 1986 Vienna Conventions, which were 
silent on that point, whether deliberately or otherwise.

115. Despite the positions taken by certain authors, who 
a) and (b) of 

article 19 of the Vienna Conventions, on the one hand, and 
) on the other, the Special Rapporteur was 

function (a view supported by the , 
practice and case law). The unity of article 19, which was 

-
689

686 “3.2.2 

-

and, where appropriate, the limits of the competence of such bodies to 

be adopted to the same ends.”
687 “3.2.3 

-

required to cooperate with that body and take fully into account that 
body’s assessment of the validity of the reservations that they have 
formulated. When the body in question is vested with decision-mak-

competence].”
688 “3.2.4 

“When the treaty establishes a body to monitor its application, the 
competence of that body neither excludes nor affects in any other way 

-

dispute settlement bodies as may be competent to interpret or apply the 
treaty.”

689 “3.3 
“A reservation formulated in spite of the express or implicit prohibi-

690 explained that the 
formulation of an invalid reservation posed problems of 
validity, not of the responsibility of its author. Hence, 

691 expressed the idea that a reser-

forth in article 19 of the Vienna Conventions was null 
and void.

692 expressed the idea that the 

remedy the nullity of a reservation that did not meet the 
criteria of article 19. Otherwise, the unity of the treaty 

-

118. The Special Rapporteur was of the view that what 

which would amount to an amendment of the treaty. If 
all parties formally accepted a reservation that was a 
priori

Vienna Conventions allowed. That idea was expressed in 
693

2. SUMMARY OF THE DEBATE

-
sion proposed by the Special Rapporteur, it was pointed 
out that the notion of “the balance of the treaty” was not 
necessarily applicable to all treaties, particularly those 

-

-
sion was a better way to describe the  of a 
treaty.

690 “3.3.1 
“The formulation of an invalid reservation produces its effects 

formulated it.”
691 “3.3.2 

692 “3.3.3 
-

reservation.”
693 “3.3.4 
“A reservation that is explicitly or implicitly prohibited by the treaty 

or which is incompatible with its object and its purpose, may be for-

the depositary.

-



121. The view was also expressed that the revised ver-
-
-

jective. The earlier version accompanied by commentary 
would be a more appropriate way to clarify the notion of 
object and purpose. It was also pointed out that the phrase 
“has a serious impact” appeared to make the scope of the 

-
of 

of it and thus be incompatible with its object and purpose. 

122. The view was also expressed that when a treaty 
prohibited all reservations, it did not necessarily mean 
that all the provisions of the treaty constituted its raison 

reservations it did not necessarily mean that the particular 

not essential. The political context in which the treaty had 
been concluded should also be taken into account. 

out that the reference to “the articles that determine [the] 

object and purpose of a treaty was to be found in cer-
tain provisions of the treaty, which was not necessarily 
the case. The reference to subsequent practice could be 
deleted, since the intention of the parties at the time the 
treaty was concluded was the essential consideration. The 
view was also expressed that the reference to the “sub-
sequent practice of the parties” should be deleted both 
for the sake of consistency with previous decisions of the 
Commission and for the sake of the stability of treaty rela-
tions. However, another view held that the reference to 
subsequent practice should be retained and was an essen-

1969 and 1986 Vienna Conventions.

incompatible with the object and purpose of the treaty, 

-
line 3.1.8.

-

rule of  that did not actually contradict the 
 rule itself. 

was not incompatible with the object and purpose of the 
treaty as a whole. 

128. Several members expressed support for draft 

reservations deserved mention, namely, reservations to 

-

may be established within the framework of the treaty” 
rather than “by the treaty” in order to include bodies estab-
lished subsequently, such as the Committee on Economic, 

such a power was not expressly foreseen in the treaty.

departed from positive treaty law and the practice of 

rule on (rather than simply to assess) the validity of reser-
vations. Others held the contrary view.

competent to the extent provided by the treaty. The point 

an issue that was at the heart of the problem of the compe-
tence of such bodies to assess the validity of reservations. 

-
ies deserved special mention, since their decisions pro-
duced effects quite different from those produced by the 

134. The point was made that national authorities other 

competence, to consider the validity of some reservations 
formulated by other States.

135. It was observed that the reference to protocols 

on their assessment of the reservation, or its validity.

137. It was noted that the Commission had decided not 
to mention implicit prohibition, so that the term should be 

expressed that the Commission should refrain from stat-

-

was stated that such an assertion does not appear to be 

invalid reservations in the belief that their responsibility 

3.3.4, it was observed that they raised questions that it 



140. It was observed that an invalid reservation could 
not be null and void, because such a reservation could 
produce effects in certain situations.

141. Several members expressed doubts about draft 

appeared to confer on the depositary.

142. It was even questioned whether the Commission 
should take up the matter of the consequences of the inva-
lidity of reservations, which, perhaps wisely, had not been 
addressed in the 1969 and 1986 Vienna Conventions. Per-

States to decide on the validity of reservations and to draw 
the consequences already existed, and there was no rea-

143. It was observed, with reference to article 20 of 
-

ervations and objections to reservations, that there was 
no indication in the Vienna Conventions that the article 
was meant to apply to invalid reservations as well. In 

reservations that they considered incompatible with the 
object and purpose of the treaty, yet still maintained con-
tractual relations between themselves and the State that 
had made the reservation. The Guide to Practice should 

3. SPECIAL RAPPORTEUR’S CONCLUDING REMARKS

-

into different points of view on the major issues and pro-
-

structively to the work of the Commission.

-
line 3.1.5 proposed in 2005694 and 2006 (A/CN.4/572, 

inherent in the concept.

-
ions on what was essential in a treaty, he was convinced 
that an effort should be made to identify the point of equi-

architecture” or “the balance of the treaty”. He had noted, 
-

had been preferred to the phrase “essential conditions” of 
the treaty.

raison 

694 Tenth report on reservations to treaties, , vol. II 
(Part One), document A/CN.4/4/558 and Add.1–2.

treaty could have more than one , if it had 
more than one objective or if the parties had different 
expectations. On the other hand, he did not think that 
the word “seriously” should be deleted from the phrase 

-
-

the object and purpose of the treaty.

-
-

the members had been in favour of it. It was true that a 
treaty evolved over time, but it should be recalled that 

of a treaty’s life when practice still had little relevance. 
Moreover, he was not sure that the object and purpose of 
a treaty could evolve over time. 

-

-
vations that a member had proposed, namely reservations 

invalid, but for reasons other than incompatibility with 
the object and purpose of the treaty.

echoed the doubts that he himself had expressed at the 

rather than in article 19 ( ).

151. He was not insensitive to the concern of some 

152. The Special Rapporteur had noted with satis-
faction that no member had disputed the principle that 

to assess the validity of reservations. He had listened 
with interest to the comments of several members on 
the relation between that principle and article 20 of the 
Vienna Convention, but he felt it would be more appro-
priate to take up the point when the Commission con-
sidered the effects of acceptance of and objections to 
reservations. 

153. As to the competence of dispute settlement bod-

the validity of reservations, he recalled that he had simply 

to confer) powers on such bodies, which, in his view, did 



on reservations to normative multilateral treaties, includ-

1997. He would also like to repeat his proposal to delete 
the word “other” in both places from the phrase “The 

-

the validity of reservations formulated by their own State. 

-

validity of reservations. 

-
vinced that an invalid reservation did not violate the treaty 

157. In conclusion, the Special Rapporteur said that it 

3.3.2, 3.3.3 and 3.3.4 until the Commission could consider 
the effect of objections to and acceptance of reservations. 

Commission

1. TEXT OF THE DRAFT GUIDELINES

adopted so far by the Commission is reproduced below.695

GUIDE TO PRACTICE

695

1.1.4 [1.1.3] and 1.1.7 [1.1.1] in , vol. II (Part Two), 

1.1.6, 1.2, 1.2.1 [1.2.4], 1.2.2 [1.2.1], 1.3, 1.3.1, 1.3.2 [1.2.2], 1.3.3 [1.2.3], 
1.4, 1.4.1 [1.1.5], 1.4.2 [1.1.6], 1.4.3 [1.1.7], 1.4.4 [1.2.5], 1.4.5 [1.2.6], 
1.5, 1.5.1 [1.1.9], 1.5.2 [1.2.7], 1.5.3 [1.2.8] and 1.6 in , 

[1.4.6, 1.4.7], 1.4.7 [1.4.8], 1.7, 1.7.1 [1.7.1, 1.7.2, 1.7.3, 1.7.4] and 1.7.2 
[1.7.5] in Yearbook ... 2000 -

2.3.4, 2.4.3, 2.4.4 [2.4.5], 2.4.5 [2.4.4], 2.4.6 [2.4.7] and 2.4.7 [2.4.8] in 

bis, 2.1.4], 2.1.5, 
2.1.6 [2.1.6, 2.1.8], 2.1.7, 2.1.8 [2.1.7 bis], 2.4, 2.4.1, 2.4.2 [2.4.1 bis] and 
2.4.7 [2.4.2, 2.4.9] in Yearbook ... 2002

2.5.3, 2.5.4 [2.5.5], 2.5.5 [2.5.5 bis, 2.5.5 ter], 2.5.6, 2.5.7 [2.5.7, 2.5.8] 

[2.5.10], 2.5.10 [2.5.11] and 2.5.11 [2.5.12] in Yearbook ... 2003, vol. II 

2.5.12 and 2.5.13 in 
Yearbook ... 

2.1.8 [2.1.7 bis] in its new version are in section 2 below.

1. 

1.1 

 

author

-

1.1.8 

696 The number between square brackets indicates the number of this 

-



-

-

 

1.5 

-



to them.

1.7 

(a

(b

(a

(b

Procedure

Written form

(a

(b

(a

(b

697

see section C.2 below.

(c  

(d

 

(a

(b

 

the electronic mail or the facsimile.

 
 

 

(a

(b



 

a treaty

-

699

(a

698 
699 Section 2.3 proposed by the Special Rapporteur deals with the 

late formulation of reservations.

(b

-

 

Formulation and communication of conditional 

in writing.



-

(a

(b

700

of the Commission, in 2002.

(a

(b

(c

ter A -
-

 

.  

 

C. 

 



-

(a

or

(b

 

 
 

(a

(b

(c a b

(a

(b

(c

2. TEXT OF THE DRAFT GUIDELINES AND COMMENTARIES 
THERETO PROVISIONALLY ADOPTED BY THE COMMISSION AT 
ITS FIFTY-EIGHTH SESSION

-
sion are reproduced below.

(1) The purpose of the third part of the Guide to Prac-

the second, which deals with the procedure of formula-
tion of reservations and interpretative declarations, is to 
determine the conditions for the validity of reservations 
to treaties.

(2) After extensive debate, the Commission decided, 
despite hesitation on the part of some members, to retain 
the term “validity of reservations” to describe the intel-

-
lateral statement made701 by a State or an international or-

effect of certain provisions of the treaty702 in their applica-

the effects attached in principle to the formulation of a 
reservation.

701 Since the mere formulation of a reservation does not allow it to 
produce the effects intended by its author, the word “formulated” would 

-
line 3.1, paras. (6) and (7)), but the Vienna Conventions use the word 
“made” and as a matter of principle the Commission does not wish to 
revisit the Vienna text.

702



-
), of the 1969 and 1986 Vienna Conventions, 

the Commission accepted that all unilateral statements 

the Commission stated very clearly in its commentary on 
-

-
tion established”.703 It went on to say: “Furthermore, the 
exact determination of the nature of a statement is a pre-

reservation ... that a decision can be taken as to whether it 

its effect can be determined”.704

the Commission opted for the words “permissibility” and 
“impermissibility” in preference to “validity” and “inva-
lidity” or “non-validity” in order to respond to the con-
cerns expressed by some members of the Commission 
and some States who considered that the term “validity” 

-
), of 

forth in article 19.705 Actually, the word “validity” seemed 
to a majority of the members of the Commission to be 

706 central to the 
question of reservations, between the proponents of “per-
missibility”, who hold that “[t]he issue of ‘permissibility’ 
is the preliminary issue. It must be resolved by reference 
to the treaty and is essentially an issue of treaty interpre-

acceptable or not”,707 and the proponents of “opposabil-
ity”, who hold that “the validity of a reservation depends 
solely on the acceptance of the reservation by another 

), of the 1969 Vienna Convention “as a 
mere doctrinal assertion, which may serve as a basis for 

703 , vol. II, (Part Two), p. 126, para. (2) of the 

704 ., para. (3) of the commentary. See also the commentary to 
, vol. II (Part Two), 

p. 101, especially para. (3) of the commentary, and the third report of 
the Special Rapporteur on reservations to treaties, , vol. II (Part 
One), document A/CN.4/491 and Add.1–6, p. 250, para. 154, and 
p. 252, para. 175.

705

on 2 November 1993, 

(A/C.6/48/SR.24), para. 42.
706 On this doctrinal dispute, see in particular J. K. Koh, “Reserva-

world vision”, , vol. 23 (1982–
1983), pp. 71–116, passim -

ties, 2nd ed., Manchester University Press, 1984, p. 81, footnote 78.
707 D. W. Bowett, “Reservations to non-restricted multilateral trea-

ties”, BYBIL, vol. 48 (1976–1977), p. 88.

but no more than that”.708

-
ble” (“ ”) was not appropriate in any case to charac-

a majority of the members of the Commission, “in inter-

author’s responsibility, and this is plainly not the case of 
the formulation of reservations which are contrary to the 
provisions of the treaty to which they relate or incompatible 
with its object and purpose”.709 Consequently, the Commis-
sion, which in 2002 had decided to reserve its position on 

reservations,710

(6) It appeared to the Commission:

 
(“ ”) implied that the formulation of reservations 
contrary to the provisions of article 19 of the Vienna 

711 and

— In the second place, that the term “permissible” 

to date and their commentaries implied that it was exclu-
sively a question of permissibility and not of opposability, 

the doctrinal dispute discussed above.712

(7) However, the term “permissibility” was retained to 
denote the substantive validity of reservations that ful-

-

-
dered in French by the expression “ ”.

(8) The third part of the Guide to Practice deals succes-

and

— The consequences of the invalidity of a reservation.

708 J. M. Ruda, “Reservations to treaties”,  

III, vol. 146 (1977), p. 190.
709 bis] (Procedure in 

case of manifestly [impermissible] reservations), Yearbook … 2002, 

minority view, the formulation of an impermissible reservation would 

710 bis], Year
book … 2002
2.1.7 (Functions of depositaries) and the commentary thereto, , 
pp. 42–45.

711

712



A special section will be devoted to the same questions in 
relation to interpretative declarations.

(a

(b

(c a
b

Commentary

of article 19 of the 1986 Vienna Convention, which is pat-
-

vention with just two additions, which were needed in order 

-
late a reservation”, albeit under certain conditions, this 

-
mulation of reservations is permitted”.713 This is an essen-

advisory opinion of the ICJ of 1951 on 
,714

say that, on this point, it reverses the traditional presump-
715 the stated 

treaties and, ultimately, their universality.

713 Commentary to article 18 of the draft articles on the law of trea-
Yearbook … 

-
, vol. II, p. 207, 

para. (17). For the 1986 Vienna Convention, see the commentary to 
draft article 19 (Formulation of reservations in the case of treaties 

-
sion in 1977, , vol. II (Part Two), p. 106, para. (1), and 
to draft article 19 bis (Formulation of reservations by States and inter-

and one or more States), , p. 108, para. (3).
714 

, 
p. 15.

715 This concept, which had undoubtedly become the customary 

-
sory opinion in  (footnote 

reservations: this was possible only if all the other parties to the treaty 
accepted the reservation, otherwise the author remained outside the 
treaty. In its comments on article 18 of the draft articles on the law of 

-

(see the fourth report of Special Rapporteur Sir Humphrey Waldock on 
the law of treaties, , vol. II, document A/CN.4/177 
and Add.1–2, p. 49).

in 1969 resulted directly from Waldock’s proposals and 
takes the opposite view from the drafts prepared by the 
Special Rapporteurs on the law of treaties who preceded 
him, all of whom started from the inverse assumption, 

716 
if certain conditions were met.717 Waldock,718 on the other 
hand, presents the principle as the “power to formulate, 
that is, to propose, a reservation”, which a State has “in 

719

(4) However, this power is not unlimited:

-

720

— In the second place, the formulation of reservations 
may be incompatible with the object of some treaties, either 

-

the 1969 Vienna Convention,721 which reverts to the system 
of unanimity where such instruments are concerned—or, 
in the case of instruments of universal scope, because the 

-
edence over its universality or, at any rate, to limit the power 

others, the Vienna Convention is only intended to be residu-

or modify the freedom set out as a principle in article 19.722

716 -

717 See, for example, draft article 10 (1) of the draft convention on 
the law of treaties, proposed by J. L. Brierly ( , vol. II, 

by Special Rapporteur H. Lauterpacht in his preliminary report (Year
, vol. II, document A/CN.4/63, pp. 91–92) and his sec-

ond report (

, vol. II, document A/CN.4/101, p. 115). 
See also the comments of Pierre-Henri Imbert in 

, Paris, Pedone, 1978, pp. 88–89.
718

a treaty, to formulate a reservation … unless: …” (preliminary report 
on the law of treaties , , vol. II, document A/CN.4/144 
and Add.1, article 17, para. 1 (a), p. 60).

719 ., para. (9) of the commentary to article 17, p. 65.
720

721

States and the object and purpose of a treaty that the application of the 
treaty in its entirety between all the parties is an essential condition of 
the consent of each one to be bound by the treaty, a reservation requires 
acceptance by all the parties.”

722

in particular A. Aust, 

to multilateral treaties: a macroscopic view of State practice”, AJIL, 

…, The Law 
of Treaties -

, Universidad de Murcia, 2004, pp. 89–136.



reservations”,723 -
tion proceeds from the principle that there is a presump-
tion in favour of their validity. Some members contested 
the existence of such a presumption. This, moreover, 

1969 and 1986 Vienna Conventions (Formulation of 
reservations),724 : “A 
State may ... formulate a reservation unless …”. Certainly, 

-

725

(6) The words “formulate” and “formulation” were 

consent to be bound to indicate how it means to modify 
its participation in the treaty,726 this formulation is not 

not produce any effect, merely by virtue of such a state-

to replace the words “formulate a reservation” with the 
words “make reservations”727 was rejected by the Draft-

Treaties.728 As Waldock noted, “there is an inherent ambi-
make

723 Some members of the Commission, however, spoke in support of 

724

725 See Imbert, ,  (see foot-

 
(footnote 722 above), p. 84. It may also be noted that a proposal by 

, vol. I, 651st 

Socialist Republics at the Vienna Conference (A/CONF.39/C.1/L.115, 

 (document A/
CONF.39/11/Add.2, United Nations publication, Sales No. E.70.V.5), 

the Conference, document A/CONF.39/14, p. 133, para. 175). The cur-

Yearbook … 

., vol. II, pp. 175–176, 
article 18, para. 1). No amendments were made in 1966, other than the 
replacement of the words “ ” in the French text with the words 
“ ” (see , 

, vol. II, p. 202 (article 16 

726

Australian Year Book of International Law, vol. 16 (1995), pp. 21 et 
seq., at p. 22.

727 A/CONF.39/C.1/L.161, 
 (foot-

note 725 above), p. 134, para. 177.
728 See 

 (document A/CONF.39/11, United 
Nations publication, Sales No. E.68.V.7), Committee of the Whole, 

Expert Consultant, Sir Humphrey Waldock).

for the very question at issue is whether a reservation for
 by one State can be held to have been effectively 

‘made’ unless and until it has been assented to by the other 
interested States”.729 Now, not only is a reservation only 
“established”730 if certain procedural conditions—admit-
tedly, not very restrictive ones731—are met, but it must 
also comply with the substantive conditions set forth in 

-
ventions, as the word “unless” clearly demonstrates.732

 
 

“
b

” [“when the 
-

b)), they do not need to be accepted by the other 
States … . They are thus ‘made’ from the moment of their 

733 Now, if subpara-
b) meant to say that such reservations “may be 

”, the  of article 19 of the Vienna Conven-

are merely “formulated” by their author.734 But this is an 
735 b) is not about reserva-

tions that are established (or made) simply by virtue of 

not permitted by the treaty. As in the situation in subpara-
a), such reservations may not be formulated: in 

a
b)), it is implied.

(8) Moreover, the principle of freedom to formulate 
reservations cannot be separated from the exceptions to 
the principle. For this reason, the Commission, which in 

729  First report on the law of treaties, , vol. II, 
document A/CN.4/144 and Add.1, p. 62, para. (1) of the commentary 
to draft articles 17, 18 and 19.

730  
 

in accordance with articles 19, 20 and 23 …”.
731 -

, vol. 15 (1985), at p. 28.
732 formulation of 

reservations is permitted except in three cases” ( , 

“faire” in the French text of the commentary is open to criticism, but it 
is probably a translation error, rather than a deliberate choice – : 
Imbert, ,  (footnote 717 above), p. 90. 

733 Imbert, ,  (footnote 717 above), 
pp. 83–84.

734 See also Ruda,  (footnote 708 above), pp. 179–180, as 
well as the far more restrained criticism by Frank Horn in 

, vol. 5, 

Law, Studies in International Law, (1988), pp. 111–112.
735 One may, however, question the use of the verbs “formulate” 

not consistent to state, at the end of this provision, that, if a reserva-

expression of consent to be bound, “the reservation shall be considered 

the Guide to Practice on reservations, the Commission has endeavoured 
 

at it by Riquelme Cortado,  (footnote 722 above), p. 85, appear 
to be based on a translation error in the Spanish text).



-
sions of the Vienna Conventions that it has carried over 

the presumption of the validity of reservations.

(9) For the same reason, the Commission chose not to 
-

ferent moments (or “cases” or “instances”, to reproduce 

1.1.2),736 “in which a reservation may be formulated”. As 
discussed above,737 article 19 of the Vienna Conventions 

-
), of the 

Conventions,738 -
ous, as was stressed by Denmark739 -
tion of the draft articles on the law of treaties adopted in 
1962.740 However, the Commission did not think it nec-

adopted in 1966,741

-
vention, which allowed this drawback to remain.

(10) The repetition also provides a discreet reminder 
that the validity of reservations does not depend solely 
on the substantive conditions set forth in article 19 of the 
Vienna Conventions but is also dependent on conformity 
with conditions of form and timeliness. However, those 
formal conditions are dealt with in the second part of 
the Guide to Practice, so that the third part places more 
emphasis on the substantive validity, that is, the permis-
sibility of reservations—hence the title of “Permissible 

-
line 3.1, for which it was not possible to retain the title 
of article 19 of the Vienna Conventions (Formulation of 

-
mulation of a reservation at the international level).742 In 
any case, it would tend to put the accent, inappropriately, 
on the formal conditions for the validity of reservations.

 

(a

(b

736 , 
vol. II (Part Two), pp. 103–104.

737

738

(Cases in which a reservation may be formulated) and the commen-
tary thereto in , vol. II (Part Two), pp. 99–100 and 
103–104.

739 See the fourth report of Special Rapporteur Sir Humphrey 
Waldock on the law of treaties, , vol. II, document A/
CN.4/177 and Add.1–2, p. 46.

740 , vol. II, pp. 165–186.
741 , vol. II, pp. 177–274.
742

in Yearbook … 2002, vol. II (Part Two), pp. 31–33.

(c

categories.

Commentary

a) and (b) of article 19 of the 1969 and 
-

line 3.1) constitute very simple cases.743 However, this 
does not seem to be so. It is true that these provisions refer 
to cases where the treaty to which a State or an interna-

of reservations. But, aside from the fact that not all pos-
sibilities are explicitly covered,744 delicate problems can 

reservations and the effects of a reservation formulated 
despite that prohibition.

a
does not indicate what is meant by “reservation prohib-

-
b).

a), which he sub-

three situations:

— Reservations “prohibited by the terms of the treaty 
or excluded by the nature of the treaty or by the estab-

745

— Reservations not provided for by a clause that 

— Reservations not provided for by a clause that 

What these three cases had in common was that, unlike 
reservations incompatible with the object and purpose of 
the treaty,746 “when a reservation is formulated which is 
not prohibited by the treaty, the other States are called 
upon to indicate whether they accept or reject it but, when 
the reservation is one prohibited by the treaty, they have 
no need to do so, for they have already expressed their 
objection to it in the treaty itself”.747

743 -
nels”, in Y. Dinstein (ed.), 

, Dordrecht, Martinus Nijhoff, 

, Paris, Econom-
ica, 1995, p. 363.

744

745 First report of Special Rapporteur Sir Humphrey Waldock on the 
law of treaties, , vol. II, document A/CN.4/144 and 
Add.1, art. 17, para 1 (a), p. 60.

746  
in the first report of Special Rapporteur Sir Humphrey Waldock on 
the law of treaties ( ), but in a rather different form than in the 
current text.

747 , p. 65, para. (9) of the commentary to article 17.



-
ferent form, by the Commission,748

level at which the authors of the 1969 Vienna Convention 
-
-

cial Rapporteur.749

Governments,750 -
ervations prohibited by the terms of the treaty (or “by the 

751) from 

752 a) 

748 Draft article 18, para. 1 (b), ( ) and ( ), , vol. II, 

, p. 180.
749 -

sidered that “the distinction was between the case set out in sub-para-
a), where all reservations were prohibited, and the case set out 

b) and ( ), where only some reservations were either 
expressly prohibited or impliedly excluded” ( , vol. I, 

opinion of Waldock, , p. 223, para. 32. As the example of article 12 
of the 1958 Convention on the Limits of the Continental Shelf indicates 

750 Fourth report of Special Rapporteur Sir Humphrey Waldock on 
the law of treaties, , vol. II, document A/CN.4/177 
and Add.1–2, p. 50.

751 
the debate in the plenary Commission in 1965, it had been disputed by 
Lachs in 1962 (see 

, vol. II, 
pp. 161–162), this indication disappeared without explanation from 

-
Yearbook ... 

-

, p. 294, para. 79). In prac-
tice, it is very unusual to allow reservations to be formulated to the 

-
tions”, BYBIL, vol. 45 (1971), pp. 137–171). As for treaties concluded 

(purported) exclusion of reservations is that of the ILO, whose consist-

of international labour conventions when accompanied by reservations 
(see the memorandum submitted by the Director of the International 

-
 of the 

ments

case, 
 (footnote 728 above), 

1968, p. 37, para. 11). For a discussion and critique of this position, see 
-

ervations made under exclusionary clauses) of the Guide to Practice, 
Yearbook … 

2000, vol. II (Part Two), pp. 109–110.
752

on draft article 18 ( , vol. I, especially the 797th and 

pp. 263–264, para. 1) and the debate on it (
texts of article 16 (a) and (b -
mission read as follows: “A State may ... formulate a reservation unless: 

and (b), of the 1969 Vienna Convention, without any dis-

753

-
a

both express prohibitions and implicit prohibitions of res-
ervations.754

found in the  for this provision:

1962,755 -
ervations that were “prohibited by the terms of the treaty”, 

-

756

— In the commentary on draft article 16 adopted by the 

-
tions expressly or implicitly prohibited by the provisions 
of the treaty”.757

(6) This interpretation, however, is open to discussion. 
The idea that certain treaties could “by their nature”, 
exclude reservations was discarded by the Commis-

lines made by Waldock.758 Thus, apart from the case of  

(a b

( , vol. II, p. 202). See also the commentary to draft 

753 The “alternative drafts” proposed in 1953 in the 

( , vol. II, document A/CN.4/63, p. 124).
754 -

tions to multilateral treaties Comments on arts. 16 and 17 of the ILC’s 
1966 draft articles on the law of treaties”, 

, vol. 27 (1967), p. 463, at p. 469.
755

756 See, however, the statement by Yasseen in the Commission’s dis-
cussion at its seventeenth session: “the words ‘the terms of’ (
ment

to reservations implicitly or expressly” ( , vol. I, 797th 

1962 text.
757 Year

p. 207, para. (17)). In the same vein, article 19, para. 1 (a) of the draft 
articles on the law of treaties concluded between States and interna-

-

cases where reservations are prohibited by treaties and those where it 

Yearbook 
, vol. II (Part Two), p. 137).

758

“what he had had in mind was the Charter of the United Nations, which, 
by its nature, was not open to reservations” ( , vol. I, 

footnote 751 above). The words “nature of the treaty” drew little attention 

-
ment of Verdross, 
Committee (



reservations to the constituent instruments of interna-

-
hibitions could derive “implicitly” from a treaty, except 

a) and (b)759 of 
article 19,760 -

a) concerns only reservations expressly prohibited 
by the treaty. Moreover, this interpretation appears to be 

the provisions of the 1969 Vienna Convention that deal 
with reservations.

whether or not the declaration in question constitutes a 
reservation761—if the prohibition is clear and precise, in 

-
-

ples762 even if some are famous, such as that in article 1 

... as shall accede without reservation to this Covenant.”763 

759 The amendments of Spain (A/CONF.39/C.1/L.147, 

(footnote 725 above), p. 134, para. 177) and of 
Colombia and the United States (A/CONF.39/C.1/L.126 and Add.1, 

), were withdrawn by their authors or rejected by 

, 
 Second session, Vienna, 9 April–22 May 1969

 
(document A/CONF.39/11/Add.1, United Nations publication, Sales 

such as the Charter of the United Nations, by their very nature excluded 
any reservations. The Commission nonetheless concluded that this idea 

) of 
article 19 of the Vienna Conventions and that, where the Charter was 

760

 (footnote 754 above), p. 471.
761

distinction between reservations and interpretive declarations) and 

, vol. II (Part Two), pp. 107–109.
762

The , vol. VI, 
No. 1 (1981), pp. 28 et seq., at p. 28, or W. A. Schabas, “Reservations 

, pp. 39 et seq., at p. 46). See, how-
ever, for example, the 1956 Supplementary Convention on the Aboli-
tion of Slavery, the Slave Trade, and Institutions and Practices Similar 

education (article 9), Protocol No. 6 to the Convention of 4 November 

1987 European Convention for the prevention of torture and inhuman 

any reservations to their provisions. Reservation clauses in human 

-

Child).
763 It could be maintained that this rule was set aside when the 

respect, see Mendelson,  (footnote 751 above), pp. 140–141).

Likewise, article 120 of the 1998 Rome Statute of the 
International Criminal Court states: “No reservations 
may be made to this Statute.”764 And similarly, article 26, 

their disposal states: “No reservation or exception may be 
made to this Convention.”765

-

of the 1961 Geneva conference which adopted the Euro-
pean Convention on International Commercial Arbitration, 

-
pean Convention on International Commercial Arbitration 
declare that their respective countries do not intend to make 
any reservations to the Convention”:766 not only is it not a 

even made in an instrument separate from the treaty. In a 
case of this type, it could seem that reservations are not 

(9) More often, the prohibition is partial and relates to 
-

764

that, for a period of seven years after the entry into force of this Statute 
for the State concerned, it does not accept the jurisdiction of the Court” 
with respect to war crimes, constitutes an exception to the rule stated in 
article 120, for such declarations amount to reservations (see A. Pellet, 
“Entry into force and amendment of the Statute” in A. Cassese, P. Gaeta 
and J. R. W. D. Jones (eds.), The Rome Statute of the International 
Criminal Court: a Commentary, vol. I, Oxford University Press, 2002, 
pp. 145 et seq.

article 21 prohibits reservations, while several other provisions author-
-

mark, “Reservation clauses in treaties concluded within the Council of 
Europe”, , vol. 48 (July 

,  
 (footnote 734 above), 

and Schabas,  (footnote 762 above), p. 46.
765 For a very detailed commentary, see A. Fodella, “The declara-

et al. 
(eds.), 

to make “declarations or statements, however phrased or named, with 
a view, inter alia
the provisions of this Convention, provided that such declarations or 

the provisions of the Convention in their application to that State”. The 

it is prohibited. The combination of articles 309 and 310 of the 1982 
United Nations Convention on the Law of the Sea poses the same 
problems and calls for the same responses (see, in particular, A. Pellet, 

La mer et son 
, 

Paris, Pedone, 2003, pp. 501 et seq. -

766

-
tional Commercial Arbitration, United Nations, Treaty Series, vol. 484, 

,  
(footnote 717 above), pp. 166–167.



treaty to which reservations are not permitted.767 Exam-

768 and article XIV of the 1972 Interna-
tional Convention for Safe Containers (CSC).

(10) The situation is more complicated where the treaty 

accession, make reservations which do not affect the eco-

(11) The distinction between reservation clauses of this 

in Sir Humphrey Waldock’s draft in 1962.769 For their 
part, the 1969 and 1986 Vienna Conventions do not make 
such distinctions, and, despite the uncertainty that pre-
vailed in their , it should certainly 

a) of article 19 covers all 
three situations that a more precise analysis can discern:

-

that the third of these situations poses problems (of 
interpretation)770

the criterion of compatibility with the object and purpose 
of the treaty, which certain clauses actually reproduce 
expressly.771 -

a), of the 
Vienna Conventions, the Commission seeks from the out-

of article 19.

767

-
teenth session, 
p. 222.

768

the advisory opinion of the ICJ on 
 (see footnote 714 above) adopted two months earlier is very 

clear, since such a clause effectively protects the provisions which can-
not be the object of reservations ( ,  

, or in 

769 First report on the law of treaties, , vol. II, doc-
ument A/CN.4/144 and Add.1, p. 60, art. 17, para. 1 (a).

770 “Whether a reservation is permissible under exceptions (a) or 
(b) will depend on interpretation of the treaty” (A. Aust,  (foot-
note 722 above), p. 110).

771

Commentary

b), 

a) 
represents the other. The symmetry is far from total, 
however. To create such symmetry, it would have been 
necessary to stipulate that reservations other than those 
expressly provided for in the treaty were prohibited, but 

b) contains two addi-

this provision, which is considerably more complex than 

(a) The treaty’s reservation clause must permit the 

(b
and

(
“may be made”.772

-

-

the test of compatibility with the object and purpose of 
the treaty.773

b), of the 

draft article 37 submitted to the Commission in 1956 by 

be made, there is a presumption that any other reserva-
tions are excluded and cannot be accepted.”774 Waldock 

a) of draft arti-
cle 17, which he proposed in 1962775 and which the Com-

) of draft article 18. That 
draft article was adopted the same year776

b), of the 1966 draft,777 then into 

772

773

774 
p. 127, para. 95.

775 First report on the law of treaties, , vol. II, doc-
ument A/CN.4/144 and Add.1, p. 60.

776 Report of the Commission to the General Assembly, document 

777 See footnote 752 above.
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article 19 of the 1969 Convention. That course of action 

Conference on the Law of Treaties a number of amend-
-

sion778 779 or redundant 
a),780 or that it had 

781 all those amendments 
were, however, withdrawn or rejected.782

b) was made by 

783 
This bland description must not obscure the vast prac-

reverses the presumption made by the Commission and, 

to facilitate as much as possible the formulation of reser-

-

778 Amendments by Colombia and the United States (A/CONF.39/
C.1/L.126 and Add.1) and the Federal Republic of Germany (A/

-
b), and by Ceylon (A/CONF.39/C.1/L.139), France (A/

CONF.39/C.1/L.169), Spain (A/CONF.39/C.1/L.147) and the Union 
of Soviet Socialist Republics (A/CONF.39/C.1/L.115), which proposed 
major revisions of article 16 (or of articles 16 and 17) that would also 
have led to the disappearance of that provision (for the text of these 
amendments, see 
the Law of Treaties, First and second sessions… (footnote 725 above), 

the draft, certain members had also taken the view that that provision 
was unnecessary (see 

a more nuanced position, see 
para. 70).

779

-
mittee (10 and 11 April 1968, respectively), 

 

the statement made by the representative of the Federal Republic of 
Germany ( , p. 109, para. 23).

780 See the statement of the representative of Colombia, , p. 113, 
para. 68.

781 See the statement of the representative of Sweden, , p. 117, 
para. 29.

782  See 
 (footnote 725 above), 

pp. 136–138, paras. 181–188. See also the explanations of the Expert 
Consultant, Sir Humphrey Waldock, 

 (foot-

and the results of the votes on those amendments, 

783 A/CONF.39/C.1/L.136, 
First and second sessions… (foot-

First session… (footnote 728 above), Committee of the Whole, 
-

b), 

b) ( , vol. I, 

-
seen, 

p. 283, para. 41).

permitted.784 This amendment does not, however, exempt 
a reservation which is neither expressly permitted nor 
implicitly prohibited from the requirement to observe the 
criterion of compatibility with the object and purpose of 
the treaty.785 Such a reservation may also be subject to 

-

the reservations in question, in contrast to the expression 

-
-

those reservations which may 
not be formulated:786

-

-

-
sion, any State may make reservations to articles of the 
Convention other than to articles 1 to 3 inclusive.”787 As 
Ian Sinclair noted, “[a]rticle 12 of the 1958 Convention 
did not provide for 

784 In this repsect, see Horn, 
: 

, T.M.C. Asser Instituut, Dordrecht, Martinus Nijhoff, 1995, 

“Reservations to multilateral treaties”, Polish Yearbook of Interna
tional Law, vol. 3 (1970), pp. 299–300. Such restrictive formulas are 
not unusual: see, for example, article 17 of the 1961 Convention on the 

accession any State may make a reservation in respect of articles 11, 
-

(footnote 722 above)
of the presumption, see also the statement of Patrick Lipton Robinson 

reservations to treaties at its forty-seventh session, , 

785

786

787 Article 309 of the United Nations Convention on the Law of the 
Sea provides: “No reservations or exceptions may be made to this Con-
vention unless expressly permitted by other articles of this Convention” 

 (footnote 765 above), pp. 505–511). A treaty may set a maximum 
number of reservations or provisions that can be subject to reservations 
(see, for example, article 25 of the 1967 European Convention on the 
adoption of children). These provisions may be compared with those 

the provisions of a treaty, which are not reservation clauses 
sensu

session, Yearbook … 2000, vol. II (Part Two), pp. 112–116).



be made”788 and neither the scope nor the effects of that 

 
case789

in the  case.790

Article 12 [of the 1958 Geneva Convention on the Continental 

the French Republic, to make its consent to be bound by the Convention 
subject to reservations to articles other than Articles 1 to 3 inclusive.791

However,

any and every reservation to articles other than Articles 1, 2 and 3 … . 
Such an interpretation of Article 12 would amount almost to a license 

beyond the purpose of the Article. Only if the Article had authorised 

792

(7) The situation is different when the reservation 

Settlement of International Disputes) provides an exam-
ple of this:

[793], a 

conditional upon the reservations exhaustively enumerated in the fol-

accession.

2. These reservations may be such as to exclude from the pro-
cedure described in the present Act:

(a

(b

( -

case: 

788 Sinclair,  (footnote 706 above), p. 73. On the distinction 
-

789 , p. 3, 
at pp. 38–41.

790 

, UNRIAA, vol. XVIII 
(Sales No. E/F.80.V.7), pp. 32–35, paras. 39–44.

791 ., p. 32, para. 39.
792 ., pp. 32–33.
793 Article 38 provides that parties may accede to only parts of the 

General Act.

even when States do not “meticulously [follow] the pat-
tern” set out in the reservation clause.794

(8) Another particularly famous and widely discussed 
example795

796 
is found in article 57 of the European Convention on 

of Protocol No. 11 to the Convention for the Protec-

established thereby): 

-

any particular provision of the Convention to the extent that any law 
then in force in its territory is not in conformity with the provision. 

article.

(2) Any reservation made under this article shall contain a brief 
statement of the law concerned.

In this instance, the power to formulate reservations is 

in addition to the usual limitations ratione temporis,797 a 

must:

794  
 , p. 3, at p. 23, para. 55.

795

europea dei diritti dell’uomo”, in 

Jonathan, , Paris, 
-

(eds.), 

case”, , vol. 33 (1984), 

lit.e MRK”, 
-

Commissione europea dei diritti dell’uomo”, 

“Article 64” in L.-E. Pettiti, E. Decaux and P.-H. Imbert (eds.), La 

, Paris, Economica, 1995, pp. 923–942.
796

 (footnote 722 above), 
 (footnote 764 above), 

Law, vol. 103,  

 (footnote 722 above), p. 125, and the other examples of partial 

797



-

broad for it to be possible to determine their exact mean-
798 and

“the scope of the Convention provision whose application 
a State intends to prevent by means of a reservation”.799

raises problems. It must surely be considered, however, 
-

of article 19 (b) of the 1969 and 1986 Vienna Conventions 
and that only such reservations are valid.

-
mentally different800 from that used, for example, in arti-

-

While, however, the type of reservations that can be for-

exclusion of “across the board” reservations.801

802 
itself does not necessarily resolve all the problems. It 
leaves unanswered the question of whether the other par-
ties may still object to reservations803 and whether these 

804 are subject to the test of com-
patibility with the object and purpose of the treaty.805 The 

798 Belilos v. 

, vol. 132, p. 25, para. 55.
799 v. Council 

Reports, vol. 31, 1983, p. 150, para. 90.
800 Imbert, ,  (footnote 717 above), 

 (footnote 722 above), p. 122.
801

, vol. II (Part Two), pp. 93–95.
802

the 1983 European Convention on the compensation of victims of vio-

that it avails itself of one or more reservations.”
803 This is sometimes expressly stated (see, for example, article 

related comments by Riquelme Cortado, (footnote 722 above), 
p. 121).

804 b) could 

that any reservations that are not prohibited are, , author-
).

805  
(footnote 764 above), pp. 496–497, or Riquelme Cortado, (foot-
note 722 above), p. 124.

806 

which leave the content relatively open.

(11) This distinction is not self-evident. It caused par-

the  case807 and divided the Commission, 
whose members advocated different positions. Some reserv-

those criteria then superseded (but only in that instance) the 
criterion of the object and purpose.808 Others pointed out 
that this occurred very exceptionally, perhaps only in the 

809 and, furthermore, 
that the Commission had not retained Mr. Rosenne’s pro-

considered “unduly narrow”, should be replaced by “reser-
810

be established with precision by the treaty, otherwise sub-
b 811

to a third view, a compromise was possible between the un-
doubtedly excessive position that would require the content 

treaty”,812 b), and article 

b) (and of draft 
b

-

content to be predetermined.813

806

807 See footnote 790 above.
808 See Bowett,  (footnote 707 above), pp. 71–72.
809 -

line 1.1.8 (Reservations made under exclusionary clauses) adopted by 
Yearbook … 2000, vol. II 

-

‘alternatives’: a comparative study of the ILO and Council of Europe–
part one”, , vol. 39 (1970–1971), pp. 59 et seq., 
at pp. 75–76. See also the annex to the European Convention on Civil 

-
-

b), of the 1989 European Convention 
-

 (footnote 764 above), p. 499). The 

 (footnote 707 above), p. 71.
810  

proposal was not accepted, Sir Humphrey Waldock himself had also 
drawn this parallel ( -

Annuaire 
, vol. 24 (1978), pp. 29–58, at p. 52.

811  (footnote 810 above), 
pp. 50–53.

812 In this respect, see , p. 53.
813 See the tenth report on reservations to treaties, , 

vol. II (Part One), document A/CN.4/558 and Add.1–2, para. 49.



 case, invoked by the proponents of both 

is not than what it is.814 Indeed, the result of all this is that 
-

-
b) of the Vienna Conventions.815 

-
816

Vienna Conference on the Law of Treaties, K. Yasseen, 
-
-

817

if a reservation clause indicated the treaty provisions in 
respect of which a reservation was possible or, to take into 

reservations,818 indicated that reservations were possible 

-

brush approach favoured by the Commission, at the same 

and purpose of the treaty.

the treaty

Commentary

a) and (b), of the Vienna 
Conventions (the 1986 text of which is repeated in draft 

-

reservation must satisfy the basic requirement, set forth 

814

815

816

-
onymous, in the  case (see footnote 790 above).

817 See 
 (footnote 728 above), seventieth meet-

818 See , vol. II (Part Two), pp. 93–95.

with the object and purpose of the treaty.

(2) This principle is one of the fundamental elements 

819

pan-American system, which reduces multilateral treaties 
to a network of bilateral relations,820

(3) The notion of the object and purpose of the treaty,821 

in the 1951 advisory opinion of the ICJ,822 has become 

need to preserve the essence of the treaty and the desire 
-

est possible number of States. There is, however, a major 
difference between the role of the criterion of compat-
ibility with the object and purpose of the treaty accord-

), of the 1969 Vienna Conven-
tion, on the other.823 In the advisory opinion, the criterion 
applied equally to the formulation of reservations and to 
objections: “The object and purpose of the [Convention 
on the Prevention and Punishment of the Crime of Geno-

824 In the 1969 Vienna Con-
vention, it is restricted to reservations: article 20 does not 

objections.

(4) While there is no doubt that this requirement that a 
reservation must be compatible with the object and pur-
pose of the treaty now represents a rule of customary law 

825 826 

819 P. Reuter, ,  (footnote 725 
above), p. 73, para. 130. This author applies the term to the system 
adopted by the ICJ in its 1951 advisory opinion on 

-
ever, to the pan-American system.

820 Les 
,  (footnote 717 above), pp. 485–486. See 

also, in addition to the description by Imbert himself ( ., pp. 33–38), 
M. M. Whiteman, , vol. 14 (1970), pp. 141–
144, or Ruda,  (footnote 708 above), pp. 115–133.

821

822 
 (see footnote 714 above), pp. 24 and 26.

823 See Coccia,  
-

ventions and reservations to treaties”, in  Amicorum 
Liber , vol. II, Brussels, Bruylant, 

 (footnote 706 above), p. 61.
824 

 (see footnote 714 above), p. 24.
825 -

tado,  (footnote 722 above), pp. 138–143. See also the prelimi-
nary conclusions of the Commission in 1997, in which it reiterated its 
view that “articles 19 to 23 of the Vienna Conventions on the Law of 
Treaties of 1969 and of the Vienna Convention on the Law of Treaties 

that, in particular, the object and purpose of the treaty is the most impor-

(
826 -

porteur in his tenth report on reservations to treaties, , 
vol. II (Part One), document A/CN.4/558 and Add.1–2.
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and there is some uncertainty as to the consequences 
of incompatibility.827 Moreover, article 19 of the 1969 

scope of application.

(5) The principle set forth in article 19, subpara-
), whereby a reservation incompatible with the 

object and purpose of the treaty may not be formulated, 
is of a subsidiary nature since it applies only in cases not 

-
tion828 and where the treaty itself does not resolve the 
reservations issue.

to the question whether the reservations concerned are 
subject to the test of compatibility with the object and 
purpose of the treaty. In two of these cases, the answer is 

— There is no doubt that a reservation expressly 
prohibited by the treaty cannot be held to be valid on the 
pretext that it is compatible with the object and purpose 

829

-

830 and they are 
not subject to the test of compatibility with the object and 
purpose of the treaty.831

In the Commission’s view, these obvious truths are not 

-
), of the Vienna Conventions, the 

(7) The same is not true of two other cases which arise 
out of the provisions of article 19, subpara-

a) and (b):

-
a

827 -
porteur in his tenth report, . 

828 In the case of treaties with limited participation and the constitu-
-

they reintroduce the system of unanimity for particular types of treaties.
829 In its observations on the draft articles on the law of treaties 

-
ibility with the object and purpose’ equally to reservations made pursu-
ant to express treaty provisions in order not to have different criteria 

cases where it permits them” (fourth report of the Special Rapporteur 
on the law of treaties, , vol. II, document A/CN.4/177 
and Add.1–2, p. 46). That proposal, which was not very clear, was not 

1962, p. 222, paras. 13 and 14, and , vol. I, 813th 
 ( ), , 

para. 16.
830

831

b) 
.

(8) In both these cases, it cannot be presumed that treaty-

 to formulate 
any reservation they wish, even if it would leave the treaty 
bereft of substance.

-

report on the law of treaties, that “[a] conceivable excep-
tion [to the principle of automatic validity of reserva-

other reservations”. However, he excluded that eventu-
ality not because this was untrue but because “this may, 

article 19 of the Convention] as simple as possible”.832 
These considerations do not apply to the Guide to Prac-
tice, the aim of which is precisely to provide States with 
coherent answers to all questions they may have in the 
area of reservations.

are not formally excluded by the treaty must be compat-
ible with the object and purpose of the treaty. It would 
be paradoxical, to say the least, if reservations to treaties 

liberally than in the case of treaties which contain no such 
clauses.833 Thus the criterion of compatibility with the 
object and purpose of the treaty applies.

 

Commentary

prohibited by the treaty are still subject to the criterion 
of compatibility with the object and purpose of the 

reservation: the same problem arises, and the consid-

apply .

832 , vol. II, document A/CN.4/177 and Add.1–2, 
p. 50, para. 4.

833 -
mission’s debate at its seventeenth session, , vol. I, 



b) of arti-
cle 19, adopted by the Vienna Conference on the Law 
of Treaties in 1968, restricted the possibility of implicit 
prohibition of reservations to treaties which provided that 
“only -
ervation in question” may be formulated.834 But it does 

-
vations835 -

of Commission members,836 a distinction must be drawn 

treaty itself and those which are permitted in principle but 
which there is no reason to suppose should be allowed to 
deprive the treaty of its object or purpose. The latter must 

-

) was drafted as fol-
lows: “( ) In cases where the treaty contains no provi-

-
ible with the object and purpose of the treaty.” 837 This was 

b), which prohibited the 

838 

839 The 
result is, , that if a reservation does not fall 

b) (because its content 

with the object and purpose of the treaty.

arbitral tribunal which settled the  dis-

834

3.1.2 and footnote 783.
835

3.1.3.
836

3.1.2.
837 , vol. II, p. 202 (art. 16).
838 Poland had not, however, put forward any amendment to subpara- 

-
b). An amendment by Viet Nam, 

however, intended to delete the phrase “in cases where the treaty con-

 (footnote 725 above), p. 134, 
para. 177), was rejected by the plenary Commission ( , p. 136, 
para. 182).

839

b) and ( -

contain a provision on reservation which did not fall into any of the 
a) and (b)” (

 
(footnote 728 above), Committee of the Whole, 

session, 
para. 37.

840 did not 
necessarily mean that such reservations were automati-
cally valid.841

(5) In such cases, the validity of the reservation “cannot 

be, a reservation to an article to which reservations are 
permitted”.842

of its compatibility with the object and purpose of the 
treaty.843

(6) 

the reservations clause itself, a reservation consistent with 
that provision is not subject to the test of compatibility 
with the object and purpose of the treaty.

Commentary

which referred only to reservations. The related draft 
commentary indicated that its title and placement in the 

and that the Commission would consider the possibility 

interpretative declarations, which, in the view of some 
members, posed identical problems.844

session, the plenary Commission adopted this approach, 

to make their particular object clear.845

840

3.1.2 and footnote 790.
841 See the 

 (footnote 790 above), p. 32, para. 39. See also 

842 Bowett,  (footnote 707 above), p. 72. In the same vein, see 
Ruda, 

, 1982), pp. 691–692. Contra: Imbert, 

…”, 

) of article 19 of the 1969 Vienna 
Convention at the Vienna Conference on the Law of Treaties (see 

843 -

the exception of dependent territories from the territorial scope of the 
treaty, it would be absurd to suppose that consequently reservations of 

of individual freedom, are authorised, even if by these restrictions the 
treaty would be deprived of its very substance” (  (footnote 754 
above), p. 474).

844 , vol. II (Part Two), pp. 107–108.
845 See 
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-
sent chapter of the Guide to Practice are without preju-
dice to the permissibility and effects of such statements 

“permissibility” was not appropriate: in international 

responsibility,846 and that was plainly not the case of the 
-
-
-

sion, the Commission decided to replace “permissibility” 
by “validity”, a term the majority of members considered 

847

-
848 the 

-
-

vation may or may not be permissible, but it remains a 
 

, it is not a reservation if it does not meet the 

not necessarily mean that such statements are valid (or 
invalid) from the standpoint of other rules of international 
law. The same is true of interpretative declarations, which 

alter the nature of the treaty or because they were not for-
mulated at the required time,849 etc.850

(4) Furthermore, the exact determination of the nature 
of a statement is a precondition for the application of a 

-
ment of its validity. It is only once a particular instru-

-
tive declaration, either simple or conditional) that it can 

evaluated and that its effect can be determined. However, 
this validity and these effects are not otherwise affected 

rules be applied.

-
cates that a reservation “may be formulated” in all the 

of the 1969 and 1986 Vienna Conventions does not mean 

depends upon whether it meets the conditions stipulated 

846 Cf. article 1 of the draft articles on responsibility of States for 
, vol. II (Part Two) 

12 December 2001, annex.
847

, 
vol. II (Part Two), p. 126.

848 , 2nd ed., Oxford, Clarendon 
Press, 1989.

849 This problem may very likely arise in connection with condi-

850 The same may obviously be said about unilateral statements 
which are neither reservations nor interpretative declarations, referred 
to in section 1.4.

in the law on reservations to treaties and, in particular, 
those stipulated in article 19 of the 1969 and 1986 Vienna 

of the well-established practice of “across the board” 

meant to constitute a decision on the validity of such a 

show that a unilateral statement of such a nature is indeed 
-

 

-
ary rules applicable to reservations and to interpretative 
declarations, which this Guide to Practice is intended to 

-
-

tions may formulate in respect of treaties, but which are 
not covered in the Guide to Practice.

far are interdependent and cannot be read and understood 
in isolation from one another.

Commentary

members of the Commission considered that purely and 

-

no reason to provide for a detailed examination of the for-
mal validity of the reservation by the depositary, as the 

-

manifestly impermissible from a substantive viewpoint 

of the Vienna Conventions were not met).

-

from the spirit in which the provisions of the Vienna Con-
ventions on the functions of depositaries had been drawn 
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up.851 -
mission considered it useful to consult Member States 
in the Sixth Committee of the General Assembly about 
whether the depositary could or should “refuse to commu-

a reservation that is manifestly inadmissible, particularly 
when it is prohibited by a provision of a treaty”.852

-

to Practice with the provisions of the 1969 Vienna Con-

stressed that the depositary must demonstrate impartiality 
and neutrality in the exercise of his functions and should 

reservations that were formulated. However, a number 
of representatives to the Sixth Committee expressed the 
view that, when a reservation was manifestly not valid, 
it was incumbent upon the depositary to refuse to com-

-
ervation of his position and, if the author maintained the 
reservation, to communicate it and draw the attention of 
the other parties to the problem.

(4) Most members of the Commission supported this 
intermediate solution. They considered that it was not 
possible to allow any type of censure by the depositary, 

-
municate the text of a manifestly invalid reservation to the 

-

defects that, in his opinion, affected it. Nevertheless, it 
was to be understood that, if the author of the reservation 
maintained it, the normal procedure would resume and 
the reservation should be transmitted, with an indication 

-
lowed in the case of a reservation that is not manifestly 
valid in terms of substance into line with the procedure to 
be followed in the case of reservations that present prob-

of: (a -
b) where 

851

2.1.7.
852

para. 25.

-

this procedure should be followed only if the “invalidity” 
a) 

and (b) of article 19 of the 1969 and 1986 Vienna Conven-
tions (a reservation prohibited by the treaty, or not pro-

reservations). Other members consider that the only real 
problem is that of the compatibility of the reservation with 

) of 
article 19). The majority considered that this procedure 

-

the different types of invalidity listed in article 19.

(6) Similarly, despite the contrary opinion of some of 
its members, the Commission did not consider it useful 

of the reservation and the depositary implied by draft 

b), under 
which the depositary must act “as soon as possible”. And, 

-

with the depositary. If it is not, the procedure must follow 
its course and the reservation must be communicated to 

the provisions of article 19 of the Vienna Conventions,853 
some members pointed out that the word was not appro-
priate in that case: in international law, an internationally 

854 but this 
is plainly not the case with reservations which are con-
trary to the provisions of the treaty to which they relate 
or which are incompatible with its object and purpose or 
which do not respect the stipulations as to form or time 

replace the words “permissible”, “impermissible”, “per-
missibility” and “impermissibility” by “valid”, “invalid”, 
“validity” and “invalidity”, and to amend this commen-

855

853 bis] and 
the commentary thereto, see Yearbook … 2002, vol. II (Part Two), 
pp. 45–46.

854 Cf. draft article 1 of the draft articles on responsibility of States 

855

similarly amended.



160. In the report of the Commission to the General 

the Commission proposed to the General Assembly that 
the law of unilateral acts of States should be included as 

development of international law.856

-
tion 51/160 of 16 December 1996, inter alia, invited the 
Commission to further examine the topic “Unilateral acts 
of States” and to indicate its scope and content.

162. At its forty-ninth session (1997), the Commission 

which reported to the Commission on the admissibility 
and feasibility of a study on the topic, its possible scope 
and content and an outline for a study on the topic. At the 
same session, the Commission considered and endorsed 

857

163. Also at its forty-ninth session, the Commission 
-

teur on the topic.858

resolution 52/156 of 15 December 1997, endorsed the 
Commission’s decision to include the topic in its work 

session (2005), the Commission received and considered 
859

-
-

856 , vol. II (Part Two), document A/51/10, 
pp. 97–98, para. 248, and Annex II, p. 133.

857 , vol. II (Part Two) A/52/10, pp. 64–65, 
paras. 194 and 196–210.

858 ., pp. 66 and 71, paras. 212 and 234.
859 First report: , vol. II (Part One), document A/

, vol. II (Part One), docu-
 Yearbook … 2000, vol. II 

, 
Yearbook … 

2002
report: Yearbook … 2003
seventh report: , vol. II (Part One), document A/

, vol. II (Part One), 
document A/CN.4/557.

tools.860

a number of studies, which were carried out in accordance 

for preliminary conclusions or proposals on the topic.

167. At the present session, the Commission had before 
it the Special Rapporteur’s ninth report (A/CN.4/569 and 
Add.1) which it considered at its 2886th, 2887th and 

168. The ninth report of the Special Rapporteur comprised 
861  

860

Year
, vol. II (Part Two), p. 96, para. 247 and footnote 516.

861  “Principle 5.
“

-
-

“Principle 6.
“

“A State that has formulated a unilateral act may not invoke as 

domestic law and the contradiction is manifest.” 
“Principle 7.

“
“1. (a) A State that is the author of a unilateral act may not 

was formulated on the basis of an error of fact or a situation that was 
assumed by the State to exist at the time when the act was formu-
lated and that fact or that situation formed an essential basis of its 
consent to be bound by the unilateral act.

“(b -
uted by its own conduct to the error or if the circumstances were 
such as to put that State on notice of the possibility of such an error.

act invalid if the author State was induced to formulate the act by the 
fraudulent conduct of another State. 

“3. Corruption of the representative of the State may be 

“4. Coercion of the person who formulated a unilateral act 

“5. Any unilateral act formulated as a result of the threat or use 
of force in violation of the principles of international law embodied 
in the Charter of the United Nations is invalid. 

“6. Any unilateral act which at the time of its formulation is 
-

national law ( ) is invalid.”

Chapter IX




