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Chapter IV

RESERVATIONS TO TREATIES

A.  Introduction

29.  The Commission, at its forty-fifth session  (1993), 
decided to include the topic “The law and practice relat-
ing to reservations to treaties”20 in its programme of work 
and, at its forty-sixth session (1994), appointed Mr. Alain 
Pellet Special Rapporteur for the topic.21

30.  At the forty-seventh session  (1995), following the 
Commission’s consideration of his first report,22 the Special 
Rapporteur summarized the conclusions drawn, including a 
change of the title of the topic to “Reservations to treaties”; 
the form of the results of the study to be undertaken, which 
should be a guide to practice in respect of reservations; the 
flexible way in which the Commission’s work on the topic 
should be carried out; and the consensus in the Commission 
that there should be no change in the relevant provisions 
of the 1969 Vienna Convention, the 1978 Vienna Conven-
tion on Succession of States in respect of Treaties (here-
inafter “1978 Vienna Convention”) and the 1986 Vienna 
Convention on the Law of Treaties between States and 
International Organizations or between International 
Organizations (hereinafter “1986  Vienna Convention”).23 
In the view of the Commission, those conclusions con-
stituted the results of the preliminary study requested by 
the General Assembly in resolutions 48/31 of 9 December 
1993 and 49/51 of 9 December 1994. The Guide to Practice 
would take the form of draft guidelines with commentaries, 
which would be of assistance for the practice of States and 
international organizations; the guidelines would, if neces-
sary, be accompanied by model clauses. At the same ses-
sion (1995), the Commission, in accordance with its earlier 
practice,24 authorized the Special Rapporteur to prepare a 
detailed questionnaire on reservations to treaties, to ascer-
tain the practice of, and problems encountered by, States 
and international organizations, particularly those which 
were depositaries of multilateral conventions.25 The ques-
tionnaire was sent to the addressees by the Secretariat. In its 
resolution 50/45 of 11 December 1995, the General Assem-
bly took note of the Commission’s conclusions, inviting it 
to continue its work along the lines indicated in its report 
and also inviting States to answer the questionnaire.26

20 The General Assembly, in its resolution 48/31 of 9 December 
1993, endorsed the decision of the Commission.

21 See Yearbook … 1994, vol. II (Part Two), para. 381.
22 Yearbook … 1995, vol. II (Part One), document A/CN.4/470.
23 Ibid., vol. II (Part Two), para. 487.
24 See Yearbook … 1993, vol. II (Part Two), para. 286.
25 See Yearbook … 1995, vol.  II (Part Two), para. 489. The ques-

tionnaires addressed to Member States and international organizations 
are reproduced in Yearbook … 1996, vol. II (Part One), document A/
CN.4/477 and Add.1, annexes II and III.

26 As of 31 July 2010, 33 States and 26 international organizations 
had answered the questionnaire.

31.  At its forty-eighth (1996) and its forty-ninth (1997) 
sessions, the Commission had before it the Special Rap-
porteur’s second report,27 to which was annexed a draft 
resolution on reservations to multilateral normative trea-
ties, including human rights treaties, which was addressed 
to the General Assembly for the purpose of drawing atten-
tion to and clarifying the legal aspects of the matter.28 At 
the latter session  (1997), the Commission adopted pre-
liminary conclusions on reservations to normative multi- 
lateral treaties, including human rights treaties.29 In its 
resolution  52/156 of  15  December  1997, the General 
Assembly took note of the Commission’s preliminary 
conclusions and of its invitation to all treaty bodies set up 
by normative multilateral treaties that might wish to do so 
to provide, in writing, their comments and observations 
on the conclusions, while drawing the attention of Gov-
ernments to the importance for the Commission of having 
their views on the preliminary conclusions.

32.  From its fiftieth session (1998) to its sixty-first ses-
sion (2009), the Commission considered 12 more reports30 
and a note by the Special Rapporteur31 and provision-
ally adopted 140 draft guidelines and the commentaries 
thereto.

B.  Consideration of the topic at the present session

33.  At the present session, the Commission had before 
it the chapter on the effects of reservations and inter-
pretative declarations of the fourteenth report of the 
Special Rapporteur,32 contained in the second adden-
dum to the report, which it considered at its  3036th 
to its  3038th  meetings on  3 to  5  May  2010, and at 
its  3042nd, 3043rd and  3045th  meetings on  11, 12 

27 Yearbook  … 1996, vol.  II (Part  One), documents A/CN.4/477 
and Add.1 and A/CN.4/478.

28 Ibid., vol. II (Part Two), para. 136 and footnote 238.
29 Yearbook … 1997, vol. II (Part Two), pp. 57–58, para. 157.
30 Third report: Yearbook … 1998, vol. II (Part One), document A/

CN.4/491 and  Add.1–6; fourth report: Yearbook  … 1999, vol.  II 
(Part  One), documents A/CN.4/499 and A/CN.4/478/Rev.1; fifth 
report: Yearbook  … 2000, vol.  II (Part  One), document A/CN.4/508 
and Add.1–4; sixth report: Yearbook … 2001, vol. II (Part One), docu-
ment  A/CN.4/518 and  Add.1–3; seventh report: Yearbook  … 2002, 
vol. II (Part One), document A/CN.4/526 and Add.1–3; eighth report: 
Yearbook … 2003, vol. II (Part One), document A/CN.4/535 and Add.1; 
ninth report: Yearbook  … 2004, vol.  II (Part  One), document  A/
CN.4/544); tenth report: Yearbook … 2005, vol.  II (Part One), docu-
ment A/CN.4/558 and Add.1–2; eleventh report: Yearbook  … 2006, 
vol. II (Part One), document A/CN.4/574; twelfth report: Yearbook … 
2007, vol. II (Part One), document A/CN.4/584; thirteenth report: Year-
book … 2008, vol. II (Part One), document A/CN.4/600; and fourteenth 
report: Yearbook  … 2009, vol.  II (Part  One), document A/CN.4/614 
and Add.1–2. See a detailed historical presentation of the third to ninth 
reports in Yearbook … 2004, vol. II (Part Two), paras. 257–269.

31 Yearbook … 2007, vol. II (Part One), document A/CN.4/586.
32 See footnote 7 above.
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and  17  May  2010; the Special Rapporteur’s fifteenth 
report (A/CN.4/624 and Add.1–2), which it considered at 
its 3042nd and 3043rd meetings, on 11 and 12 May 2010, 
at its 3045th to 3047th meetings, from 17 to 19 May 2010, 
and at its 3064th to 3067th meetings, from 14 to 16 and 
on  20 July  2010; and, lastly, the Special Rapporteur’s 
sixteenth report (A/CN.4/626 and Add.1), which it con-
sidered at its 3046th to 3050th meetings, from 18 to 25 
May  2010, and its  3052nd and  3054th  meetings, on  27 
May and 1 June 2010. The Commission also had before it 
a memorandum by the Secretariat on reservations to trea-
ties in the context of succession of States,33 which had 
been submitted in 2009.

34.  At its 3042nd meeting, on 11 May 2010, the Com-
mission decided to refer draft guidelines 4.1, 4.1.1, 4.1.2 
and 4.1.3 to the Drafting Committee. 

35.  At its 3045th meeting, on 17 May 2010, the Com-
mission decided to refer draft guidelines  4.2, 4.2.1, 
4.2.2, 4.2.3, 4.2.4, 4.2.5, 4.2.6 and 4.2.7 to the Drafting 
Committee. 

36.  At its 3047th meeting, on 19 May 2010, the Com-
mission decided to refer draft guidelines 4.3, 4.3.1, 4.3.2, 
4.3.3, 4.3.4, 4.3.5, 4.3.6, 4.3.7, 4.3.8 (in the revised ver-
sion submitted by the Special Rapporteur),34 4.3.9, 4.4, 
4.4.1, 4.4.2 and 4.4.3 to the Drafting Committee.

37.  At its 3051st meeting, on 26 May 2010, the Commis-
sion considered and provisionally adopted the following 
draft guidelines: 2.6.3 (Freedom to formulate objections), 
2.6.4 (Freedom to oppose the entry into force of the treaty 
vis-à-vis the author of the reservation), 3.4.1 (Permissibil-
ity of the acceptance of a reservation), 3.4.2 (Permissibil-
ity of an objection to a reservation), 3.5  (Permissibility 
of an interpretative declaration), 3.5.1 (Permissibility of 
an interpretative declaration which is in fact a reserva-
tion), 3.5.2  (Conditions for the permissibility of a con-
ditional interpretative declaration), 3.5.3 (Competence to 
assess the permissibility of a conditional interpretative 
declaration), 3.6  (Permissibility of reactions to interpre-
tative declarations), 3.6.1 (Permissibility of approvals of 
interpretative declarations) and 3.6.2  (Permissibility of 
oppositions to interpretative declarations). At the same 
meeting, the Commission also adopted the title of sec-
tion 3.4 of the Guide to Practice (Permissibility of reac-
tions to reservations).

38.  At its 3054th meeting, on 1 June 2010, the Commis-
sion decided to refer draft guidelines 5.1, 5.2, 5.3, 5.4, 5.5, 
5.6, 5.7, 5.8, 5.9, 5.10, 5.11, 5.12, 5.13, 5.14, 5.15, 5.16, 
5.16 bis, 5.17, 5.18 and 5.19 to the Drafting Committee.

39.  At its 3058th meeting, on 5 July 2010, the Commis-
sion considered and provisionally adopted the following 
draft guidelines: 4.1 (Establishment of a reservation with 
regard to another State or organization), 4.1.1 (Establish-
ment of a reservation expressly authorized by a treaty), 
4.1.2  (Establishment of a reservation to a treaty which 
has to be applied in its entirety), 4.1.3 (Establishment of a 
reservation to a constituent instrument of an international 

33 Yearbook … 2009, vol. II (Part One), document A/CN.4/616.
34 See footnote 59 below.

organization), 4.2.1 (Status of the author of an established 
reservation), 4.2.2  (Effect of the establishment of a res-
ervation on the entry into force of a treaty), 4.2.3 (Effect 
of the establishment of a reservation on the status of the 
author as a party to the treaty), 4.2.4 (Effect of an estab-
lished reservation on treaty relations), 4.2.5 (Non-recip-
rocal application of obligations to which a reservation 
relates), 4.3 (Effect of an objection to a valid reservation), 
4.3.1  (Effect of an objection on the entry into force of 
the treaty as between the author of the objection and the 
author of a reservation), 4.3.2  (Entry into force of the 
treaty between the author of a reservation and the author 
of an objection), 4.3.3 (Non-entry into force of the treaty 
for the author of a reservation when unanimous accept-
ance is required), 4.3.4 (Non-entry into force of the treaty 
as between the author of a reservation and the author of 
an objection with maximum effect), 4.3.5  (Effect of an 
objection on treaty relations), 4.3.6  (Effect of an objec-
tion on provisions other than those to which the res-
ervation relates), 4.3.7  (Right of the author of a valid 
reservation not to be compelled to comply with the treaty 
without the benefit of its reservation), 4.4.1 (Absence of 
effect on rights and obligations under another treaty), 
4.4.2 (Absence of effect on rights and obligations under 
customary international law) and 4.4.3  (Absence of 
effect on a peremptory norm of general international law 
(jus cogens)). At the same meeting, the Commission also 
adopted the title of section 4 (Legal effects of reservations 
and interpretative declarations), section 4.2 (Effects of an 
established reservation) and section 4.4 (Effect of a reser-
vation on rights and obligations outside of the treaty) of 
the Guide to Practice.

40.  At its 3061st  meeting, on 8 July  2010, the Com-
mission considered and provisionally adopted the 
following draft guidelines: 5.1.1  [5.1] 35  (Newly inde-
pendent States), 5.1.2  [5.2]  (Uniting or separation of 
States), 5.1.3  [5.3]  (Irrelevance of certain reservations 
in cases involving a uniting of States), 5.1.4  (Establish-
ment of new reservations formulated by a successor 
State), 5.1.5  [5.4]  (Maintenance of the territorial scope 
of reservations formulated by the predecessor State), 
5.1.6  [5.5]  (Territorial scope of reservations in cases 
involving a uniting of States), 5.1.7  [5.6]  (Territorial 
scope of reservations of the successor State in cases of 
succession involving part of a territory), 5.1.8 [5.7] (Tim-
ing of the effects of non-maintenance by a successor State 
of a reservation formulated by the predecessor State), 
5.1.9  [5.9]  (Late reservations formulated by a succes-
sor State), 5.2.1  [5.10]  (Maintenance by the successor 
State of objections formulated by the predecessor State), 
5.2.2  [5.11]  (Irrelevance of certain objections in cases 
involving a uniting of States), 5.2.3 [5.12] (Maintenance 
of objections to reservations of the predecessor State), 
5.2.4 [5.13] (Reservations of the predecessor State to which 
no objections have been made), 5.2.5 [5.14] (Capacity of 
a successor State to formulate objections to reservations), 
5.2.6 [5.15] (Objections by a successor State other than a 
newly independent State in respect of which a treaty con-
tinues in force), 5.3.1 [5.16 bis] (Maintenance by a newly 

35 In the present chapter, the guideline numbers in square brackets 
are the guideline  numbers as they appeared in the Special Rappor-
teur’s report or, in some cases, the original number of a guideline as it 
appeared in the report of the Special Rapporteur and was subsequently 
incorporated in a final guideline.
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independent State of express acceptances formulated by 
the predecessor State), 5.3.2  [5.17]  (Maintenance by a 
successor State other than a newly independent State of 
express acceptances formulated by the predecessor State), 
5.3.3 [5.18] (Timing of the effects of non-maintenance by 
a successor State of an express acceptance formulated by 
the predecessor State), and 5.4.1  [5.19]  (Interpretative 
declarations formulated by the predecessor State). At the 
same meeting, the Commission also adopted the titles of 
sections  5  (Reservations, acceptances of and objections 
to reservations, and interpretative declarations in the case  
of succession of States), 5.1 (Reservations and succession 
of States), 5.2 (Objections to reservations and succession of  
States), 5.3 (Acceptances of reservations and succession 
of States) and 5.4 (Interpretative declarations and succes-
sion of States) of the Guide to Practice.

41.  At its 3067th meeting, on 20 July 2010, the Com-
mission referred draft guidelines 3.3.3, 3.3.4, 4.5.1, 4.5.2, 
4.5.3, 4.5.4, 4.6, 4.7, 4.7.1, 4.7.2 and 4.7.3 to the Drafting 
Committee.

42.  At its 3069th meeting, on 27 July 2010, the Commis-
sion considered and provisionally adopted the following 
guidelines: 3.3.2 [3.3.3] (Effect of individual acceptance 
of an impermissible reservation), 3.3.3 [3.3.4] (Effect of 
collective acceptance of an impermissible reservation), 
4.5.1 [3.3.2, later 4.5.1 and 4.5.2] (Nullity of an invalid res-
ervation), 4.5.2 [4.5.3] (Status of the author of an invalid 
reservation in relation to the treaty), 4.5.3 [4.5.4] (Reac-
tions to an invalid reservation), 4.6  (Absence of effect 
of a reservation on the relations between the other par-
ties to the treaty), 4.7.1  [4.7 and 4.7.1]  (Clarification of 
the terms of the treaty by an interpretative declaration), 
4.7.2  (Effect of the modification or the withdrawal of 
an interpretative declaration in respect of its author) and 
4.7.3 (Effect of an interpretative declaration approved by 
all the contracting States and contracting organizations). 
At the same meeting, the Commission also adopted the 
titles of sections 4.5 (Consequences of an invalid reserva-
tion) and 4.7  (Effect of an interpretative declaration) of 
the Guide to Practice.

43.  At its 3073rd, 3074th and 3076th to 3078th meet-
ings, from 3 to 5 August 2010, the Commission adopted the 
commentaries to the above-mentioned draft guidelines.

44.  The texts of the draft guidelines and commentaries 
thereto are reproduced in section C.2 below.

45.  Having provisionally adopted the entire set of draft 
guidelines of the Guide to Practice on Reservations to Trea-
ties, the Commission intends to adopt the final version of 
the Guide to Practice during its sixty-third session (2011). 
In doing so, the Commission will take into consideration 
the observations of States and international organizations 
as well as the organs with which the Commission cooper-
ates, made since the beginning of the examination of the 
topic, together with further observations received by the 
secretariat of the Commission before 31 January 2011.

46.  At its 3078th meeting, on 5 August 2010, the Com-
mission expressed its deep appreciation for the out-
standing contribution the Special Rapporteur, Mr. Alain 
Pellet, had made to the treatment of the topic through his 

scholarly research and vast experience, thus enabling the 
Commission to provisionally adopt the complete Guide to 
Practice on Reservations to Treaties.

1.	 Introduction by the Special Rapporteur of the 
second addendum to his fourteenth report and of 
his fifteenth report

47.  The second addendum to the fourteenth report36 and 
the fifteenth report (A/CN.4/624 and Add.1–2) dealt with 
a central question that was to form the subject matter of 
the fourth part of the Guide to Practice. At issue were the 
legal effects of reservations, acceptances and objections, 
on the one hand, and the legal effects of interpretative dec-
larations and of reactions to such declarations on the other. 
The question of whether a reservation or interpretative 
declaration was capable of producing the intended effects 
depended on its formal validity and permissibility as well 
as on the reactions of the other States and international 
organizations concerned. More specifically, with regard 
to the effects of reservations and reactions to them, the 
Special Rapporteur had remained faithful to the approach 
endorsed by the Commission of not reopening the debate, 
in the absence of any compelling reasons for doing so, on 
the rules of the 1969 and 1986 Vienna Conventions. There 
were in fact no such reasons, notwithstanding a number of 
lacunae and ambiguities that could be found in articles 20 
and 21 of both those Conventions.

48.  The second addendum to the fourteenth report dealt 
with the effects of established reservations, considering 
first the conditions under which a reservation could be 
considered to be established (sect. 4.1) and focusing sub-
sequently on the legal effects produced by such a reser-
vation (sect. 4.2). The establishment of a reservation was 
a necessary condition if a reservation was to produce its 
effects in accordance with article 21, paragraphs 1 and 2, 
of the 1969 and 1986 Vienna Conventions. It was thus nec-
essary to clarify in a draft guideline what was meant by 
an “established” reservation in the sense of the chapeau of 
article 21, paragraph 1, of the two Conventions. Accord-
ingly, draft guideline 4.137 stipulated that the establishment 
of a reservation was normally subject to three conditions: 
(1)  the reservation should be permissible in the sense of 
article 19 of the 1969 and 1986 Vienna Conventions, the 
content of which was reproduced in guideline  3.1, pro-
visionally adopted by the Commission; (2)  it must meet 
the conditions for formal validity set out in article 23 of 
the Vienna Conventions and specified in the second part 
of the Guide to Practice; and (3) another contracting State 
or organization must have accepted the reservation. Estab-
lished reservations were thus valid and accepted reserva-
tions, in contrast with reservations that, while possibly valid, 
had elicited an objection on the part of a contracting State 
or organization. However, as the chapeau of paragraph 4 of 
article 20 of the 1969 and 1986 Vienna Conventions made 
clear, the general rule contained in draft guideline 4.1 was 
subject to certain exceptions.

36 A/CN.4/614/Add.2 (see footnote 7 above).
37 Draft guideline 4.1 read as follows:
“Establishment of a reservation
“A reservation is established with regard to another contracting 

party if it meets the requirements for permissibility of a reservation and 
was formulated in accordance with the form and procedures specified 
for the purpose, and if the other contracting party has accepted it.”
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49.  A first exception was set out in article  20, para-
graph  1, of the  1969 and  1986  Vienna Conventions, 
according to which “[a] reservation expressly authorized 
by a treaty does not require any subsequent acceptance 
by the other contracting States  … unless the treaty so 
provides”. Draft guideline 4.1.138 was intended to cover 
that situation. As a reservation expressly authorized was 
by definition permissible and accepted by contracting 
States and organizations, the first paragraph of the draft 
guideline set out the sole condition for the establishment 
of such a reservation, namely that it should have been 
formulated in accordance with the form and procedures 
stipulated for that purpose. The second paragraph of 
the draft guideline reiterated the wording of article 20, 
paragraph 1, of the 1969 and 1986 Vienna Conventions, 
while the third paragraph sought to clarify the meaning 
of the expression “reservation expressly authorized by 
the treaty”, which should be interpreted restrictively. 
That expression covered reservations that excluded the 
application of one or more provisions of the treaty, in 
accordance with an express provision of the latter, and 
also reservations described as “negotiated”, the text of 
which was included in the text of the treaty itself. Draft 
guideline 4.1.1 was not, however, intended to cover situ-
ations in which a treaty authorized reservations in gen-
eral or cases in which the treaty authorized reservations 
to specific provisions without specifying the content of 
such reservations. In that connection, it must be made 
quite plain that authorization to formulate reservations 
was not tantamount to a licence to undermine the object 
and the purpose of the treaty. The commentary should 
indicate that contracting States or organizations did not 
have the freedom to object to expressly authorized reser-
vations as understood in draft guideline 4.1.1.

50.  The second exception was covered by draft 
guideline  4.1.239 and corresponded to the situation 
contemplated in article  20, paragraph  2, of the  1969 
and 1986 Vienna Conventions. That exception involved 
treaties with limited participation, the only category 
to which the traditional system requiring unanimous 
acceptance of reservations continued to apply. In order 
to be established, a reservation to that type of treaty 

38 Draft guideline 4.1.1 read as follows:
“Establishment of a reservation expressly authorized by the treaty
“A reservation expressly authorized by the treaty is established with 

regard to the other contracting parties if it was formulated in accord-
ance with the form and procedure specified for the purpose.

“A reservation expressly authorized by a treaty does not require any 
subsequent acceptance by the other contracting States and organiza-
tions, unless the treaty so provides.

“The term ‘reservation expressly authorized by the treaty’ applies 
to reservations excluding the application of one or more provisions of 
the treaty or modifying the legal effect of one or more of its provisions 
or of the treaty as a whole, pursuant to and to the extent provided by an 
express provision contained in the treaty.”

39 Draft guideline 4.1.2 read as follows:
“Establishment of a reservation to a treaty with limited participation
“A reservation to a treaty with limited participation is established 

with regard to the other contracting parties if it meets the requirements 
for permissibility of a reservation and was formulated in accordance 
with the form and procedures specified for the purpose, and if all the 
other contracting parties have accepted it.

“The term ‘treaty with limited participation’ means a treaty of which 
the application in its entirety between the parties is an essential condi-
tion of the consent of each one to be bound by the treaty.”

required the acceptance of all contracting parties. The 
first paragraph of draft guideline 4.1.2 set out that con-
dition while also recalling the other conditions for the 
establishment of a reservation. As indicated in that 
paragraph, the term “treaty with limited participation” 
referred to treaties the full application of which by all 
parties was an essential condition for each party’s con-
sent to be bound by the treaty. Currently, such treaties 
were no longer defined solely by the number of partici-
pants but also, and especially, by the intention of the par-
ties to preserve the integrity of the treaty regime. The 
Special Rapporteur was of the view that the criterion of 
the object and purpose of the treaty, notwithstanding its 
pertinence in the abstract, was not of much use in deter-
mining the notion of a treaty with limited participation.

51.  A third exception, which was covered by draft 
guideline 4.1.3,40 concerned reservations to the constitu-
ent instrument of an international organization. In accord-
ance with the general principle established in article 20, 
paragraph  3, of the  1969 and  1986  Vienna Conven-
tions and recalled in draft guideline  2.8.7, draft guide-
line 4.1.3 established the requirement that the reservation 
be accepted by the competent organ of the organization. 
The meaning and the consequences of that requirement,  
the modalities of such an acceptance and the impact of 
the reaction of a member of the international organization  
to a reservation formulated by another member to the  
constituent instrument of the organization were spelled 
out in draft guidelines 2.8.8 to 2.8.11.

52.  Draft guidelines 4.2.1 to 4.2.7 dealt with the effects 
of a reservation established within the meaning of draft 
guideline  4.1. The establishment of a reservation pro-
duced two categories of effects: first, it constituted the 
author of the reservation a contracting party to the treaty; 
secondly, it produced on the content of the treaty relation-
ship the effects purported by the established reservation.

53.  As to the first category of effects of an established 
reservation, they related to the status of the author of the 
reservation as well as the entry into force of the treaty. 
While the rule regarding the status of the author of a reser-
vation as contracting party to the treaty was clear, its prac-
tical application had been inconsistent: some depositaries 
of multilateral treaties, such as the Secretary-General of 
the United  Nations, indeed considered that a reserving 
State had already become a party on the date on which it 
had expressed its consent to be bound by the treaty, with-
out waiting for an acceptance by one contracting party 
or for the expiration of the period of  12  months set by 
article 20, paragraph 5, of the Vienna Conventions. In the 
view of the Special Rapporteur, that practice, while domi-
nant, did not provide enough justification to deviate from 
the reservations regime established by the Vienna Conven-
tions. Draft guideline 4.2.1 thus reflected the fundamental 

40 Draft guideline 4.1.3 read as follows:
“Establishment of a reservation to a constituent instrument of an 

international organization
“A reservation to a constituent instrument of an international organi- 

zation is established with regard to the other contracting parties if it 
meets the requirements for permissibility of a reservation and was for-
mulated in accordance with the form and procedures specified for the 
purpose, and if the competent organ of the organization has accepted it 
in conformity with guidelines 2.8.7 to 2.8.10.”
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principle embodied in article 20, paragraph 4 (c), of the 
Vienna Conventions.41

54.  If the treaty had not yet entered into force, the addi-
tion of the author of the established reservation to the 
number of contracting parties could also have a direct 
consequence for the fulfilment of the conditions for the 
entry into force of the treaty; that additional effect was 
specified in draft guideline 4.2.2.42 It was moreover nec-
essary to state that the author of the reservation became 
a party to the treaty only with regard to the contracting 
parties that had accepted the reservation; the purpose of 
draft guideline  4.2.3 was precisely to reflect what the 
Commission had, in the context of its work on the law of 
treaties, termed a system of “relative”43 participation in 
the treaty.44

55.  Draft guideline  4.2.4 specified the consequences 
that an established reservation had on the content of 
treaty relations and, more precisely, the modification it 
entailed in the legal effects of the provisions to which it 
related.45 According to article 2, paragraph 1  (d), of the 
Vienna Conventions, a reservation might either exclude 
or modify the legal effects of treaty provisions. Draft 
guideline  4.2.5 dealt with the case of excluding reser-
vations by which their authors purported to exclude the 
legal effect of one or more provisions of the treaty;46 draft 
guideline 4.2.6 addressed the second category of effects, 

41 Draft guideline 4.2.1 read as follows:
“Status of the author of an established reservation
“As soon as the reservation is established, its author is considered a 

contracting State or contracting organization to the treaty.”
42 Draft guideline 4.2.2 read as follows:
“Effect of the establishment of a reservation on the entry into force 

of a treaty
“When a treaty has not yet entered into force, the author of a reser-

vation shall be included in the number of contracting States or contract-
ing organizations required for the treaty to enter into force once the 
reservation is established.”

43 Yearbook … 1966, vol. II, document A/6309/Rev.1, pp. 207–208, 
para. (22) of the commentary to draft article 17.

44 Draft guideline 4.2.3 read as follows:
“Effects of the entry into force of a treaty on the status of the author 

of an established reservation
“The establishment of a reservation constitutes its author a party to 

the treaty in relation to contracting States or international organizations 
in respect of which the reservation is established if or when the treaty 
is in force.”

45 Draft guideline 4.2.4 read as follows:
“Content of treaty relations
“A reservation established with regard to another party modifies for 

the reserving State or international organization in its relations with that 
other party the legal effects of the provisions of the treaty to which the 
reservation relates, to the extent of the reservation.”

46 Draft guideline 4.2.5 read as follows:
“Exclusion of the legal effect of a treaty provision
“A reservation established with regard to another party which pur-

ports to exclude the legal effect of a treaty provision renders the treaty 
provision(s) inapplicable in relations between the author of the reserva-
tion and the other party.

“The author of the established reservation is not required to com-
ply with the obligation imposed by the treaty provision(s) concerned 
in treaty relations between it and States and international organizations 
with regard to which the reservation is established.

“The State or international organization with regard to which the 
reservation is established cannot claim the right contained in the rel-
evant provision in the context of its treaty relations with the author of 
the reservation.”

that of modifying reservations, by which their authors 
purported to replace the obligation under the treaty with 
a different one.47

56.  Once established, reservations had a reciprocal effect, 
which Waldock had emphasized in explaining that “a res-
ervation always works both ways”.48 Draft guideline 4.2.7 
was intended to reflect the principle of reciprocal applica-
tion of the effects of a reservation, firmly deriving from the 
consensual basis of treaty relations.49 As applied to reser-
vations, the principle of reciprocity also played a deterrent 
role, in that it encouraged parties not to resort too broadly to 
reservations which could then be relied on by other parties. 
There were, however, important exceptions to the principle 
of reciprocity in that context, stemming either from the con-
tent of the reservation itself or from the content or nature of 
the treaty. Subparagraph  (a) of draft guideline 4.2.7 dealt 
with the first of those exceptions, constituted for instance by 
a reservation purporting to limit the territorial application 
of a treaty. Subparagraph (b) specifically addressed the case 
of obligations, such as those in human rights treaties, which 
did not lend themselves to a reciprocal application. Sub- 
paragraph (c) covered, more broadly, cases such as reserva-
tions to treaties providing uniform law, in which the princi-
ple of reciprocal application was paralysed by the object and 
purpose of the treaty or the nature of the obligation.

57.  In introducing his fifteenth report, the Special Rap-
porteur emphasized that it must be viewed as the mere 
continuation of the fourteenth report, and more specifi-
cally of the part devoted to the effects of reservations, 
acceptances and objections. As presented in the fifteenth 
report, draft guidelines  4.3 to  4.3.9 and 4.4.1 to  4.4.3 
respectively dealt with the effects of an objection to a 
valid reservation and the effect of a valid reservation on 
extraconventional norms.

47 Draft guideline 4.2.6 read as follows:
“Modification of the legal effect of a treaty provision
“A reservation established with regard to another party which pur-

ports to modify the legal effect of a treaty provision has the effect, in 
the relations between the author of the reservation and the other party, 
of substituting the rights and obligations contained in the provision as 
modified by the reservation for the rights and obligations under the 
treaty provision which is the subject of the reservation.

“The author of an established reservation is required to comply with 
the obligation under the treaty provision (or provisions) modified by the 
reservation in the treaty relations between it and the States and interna-
tional organizations with regard to which the reservation is established.

“The State or international organization with regard to which the 
reservation is established can claim the right under the treaty provision 
modified by the reservation in the context of its treaty relations with the 
author of the reservation in question.”

48 H. Waldock, “General course on public international law”, Col-
lected Courses of the Hague Academy of International Law, vol. 106 
(1962), p. 87.

49 Draft guideline 4.2.7 read as follows:
“Reciprocal application of the effects of an established reservation
“A reservation modifies the content of treaty relations for the State 

or international organization with regard to which the reservation is 
established in their relations with the author of the reservation to the 
same extent as for the author, unless:

“(a)  reciprocal application of the reservation is not possible because 
of the nature or content of the reservation;

“(b)  the treaty obligation to which the reservation relates is not 
owed individually to the author of the reservation; or

“(c)  the object and purpose of the treaty or the nature of the obliga-
tion to which the reservation relates exclude any reciprocal application 
of the reservation.”
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58.  States attached great importance to the central question 
of the effects of an objection to a valid reservation, which 
was cautiously and somewhat ambiguously addressed in the 
Vienna Conventions. For a party to be bound against its will 
by the modifications brought by a reservation of another 
party to the treaty would obviously run contrary to the prin-
ciple of consent; as was conveyed by draft guideline 4.3,50 
the effect of an objection was precisely to make the reserva-
tion inapplicable as against the author of the objection, to 
the extent that the reservation was not established within the 
meaning of draft guideline 4.1. That was not, however, the 
only consequence of an objection, which could also have an 
effect both on the entry into force of the treaty and on the 
content of treaty relations between the author of the reserva-
tion and the author of the objection.

59.  As to the entry into force of the treaty, the Special 
Rapporteur expressed some doubts as to the decision 
made during the United Nations Conference on the Law 
of Treaties to reverse the traditional presumption that an 
objection to a reservation precluded the entry into force 
as between the objecting and the reserving States. Draft 
guidelines  4.3.1 to  4.3.4 nevertheless reflected the sys-
tem eventually adopted in the Vienna Conventions. Draft 
guideline 4.3.1 emphasized the neutral effect that a simple 
objection had on the entry into force of the treaty: while 
it did not preclude such entry into force, an objection did 
not ipso facto result in it, contrary to the effect attached to 
the acceptance of a reservation.51 Given the neutral effect 
of an objection in that regard, it was necessary to spell 
out the conditions in which a treaty entered into force 
between the author of a reservation and the author of the 
objection; such was the purpose of draft guideline 4.3.2.52

60.  The principle embodied in draft guideline  4.3.2 
was subject to two exceptions. The first one related to 
the effect that an objection would have on the entry into 
force of a treaty when unanimous acceptance of the res-
ervation was required; it was spelled out in draft guide-
line  4.3.3.53 The second exception concerned cases of 
objections with maximum effect, by which their authors 

50 Draft guideline 4.3 read as follows:
“Effect of an objection to a valid reservation
“The formulation of an objection to a valid reservation renders the 

reservation inapplicable as against the objecting State or international 
organization unless the reservation has been established with regard to 
that State or international organization.”

51 Draft guideline 4.3.1 read as follows:
“Effect of an objection on the entry into force of the treaty as 

between the author of the objection and the author of the reservation
“An objection by a contracting State or by a contracting organi-

zation to a valid reservation does not preclude the entry into force of 
the treaty as between the objecting State or international organization 
and the reserving State or organization, except in the case mentioned in 
guideline 4.3.4.”

52 Draft guideline 4.3.2 read as follows:
“Entry into force of the treaty as between the author of the reserva-

tion and the author of the objection
“The treaty enters into force as between the author of the reservation 

and the objecting contracting State or contracting organization as soon 
as the treaty has entered into force and the author of the reservation has 
become a contracting party in accordance with guideline 4.2.1.”

53 Draft guideline 4.3.3 read as follows:
“Non-entry into force of the treaty for the author of the reservation 

when unanimous acceptance is required
“If unanimous acceptance is required for the establishment of the 

reservation, any objection by a contracting State or by a contracting 

specifically purported not to apply the treaty as with the 
author of the reservation; that exception was reflected in 
draft guideline 4.3.4.54

61.  Draft guidelines 4.3.5 to 4.3.9 dealt with the con-
tent of treaty relations between the author of the reser-
vation and the author of an objection. Three different 
categories could be identified in that respect. In the 
first one, the objection had only a minimum effect on 
treaty relations, in that it led to the partial non-appli-
cation of the treaty. The text of article 21, paragraph 3, 
of the  1986  Vienna Convention, which reflected that 
simple effect of an objection, was reproduced in draft 
guideline 4.3.555 with a minor addition, which sought to 
convey that an objection could only affect the part of 
the provision to which the reservation related, as pointed 
out by the Court of Arbitration in the Case concerning 
the delimitation of the continental shelf between the 
United Kingdom of Great Britain and Northern Ireland, 
and the French Republic (the English Channel case).56 
In order to clarify further the effect of such an objec-
tion, draft guidelines 4.3.6 and 4.3.7 built upon the dis-
tinction established in article 2, paragraph 1 (d), of the 
Vienna Conventions between excluding and modifying 
reservations. Draft guideline 4.3.657 addressed the case 
in which a reservation purported to exclude the legal 
effect of some treaty provisions: in such a situation, an 
objection to the reservation actually had the same effect 
as an acceptance thereof. In contrast, when an objection 
was made to a reservation having a modifying effect, 
neither the provision to which the reservation related nor 
the obligation as it would be affected by the reservation 

organization to a valid reservation precludes the entry into force of the 
treaty for the reserving State or organization.”

54 Draft guideline 4.3.4 read as follows:
“Non-entry into force of the treaty as between the author of the res-

ervation and the author of an objection with maximum effect
“An objection by a contracting State or by a contracting interna-

tional organization to a valid reservation does not preclude the entry 
into force of the treaty as between the objecting State or international 
organization and the reserving State or organization, unless a contrary 
intention has been definitely expressed by the objecting State or organi-
zation [in accordance with guideline 2.6.8].”

55 Draft guideline 4.3.5 read as follows:
“Content of treaty relations
“When a State or an international organization objecting to a valid 

reservation has not opposed the entry into force of the treaty as between 
itself and the reserving State or organization, the provisions or parts of 
provisions to which the reservation relates do not apply as between the 
author of the reservation and the objecting State or organization, to the 
extent of the reservation.”

56 Case concerning the delimitation of the continental shelf between 
the United Kingdom of Great Britain and Northern Ireland, and the 
French Republic, decision of  30  June  1977, UNRIAA, vol.  XVIII 
(Sales No. E/F.80.V.7), p. 3, at p. 42, para. 61.

57 Draft guideline 4.3.6 read as follows:
“Content of treaty relations in the case of a reservation purporting 

to exclude the legal effect of one or more provisions of the treaty
“A contracting State or a contracting organization that has formu-

lated a valid reservation purporting to exclude the legal effect of one or 
more provisions of the treaty and a contracting State or a contracting 
organization that has raised an objection to it but has not opposed the 
entry into force of the treaty as between itself and the author of the 
reservation are not bound, in their treaty relations, by the provisions to 
which the reservation relates to the extent that they would not be appli-
cable as between them if the reservation were established.”

“All other treaty provisions that would be applicable if the reserva-
tion were established remain applicable as between the two parties.”
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could apply; draft guideline 4.3.758 reflected the specific 
bilateral relationship thus created.

62.  A second category of treaty relations between the 
author of the reservation and the author of an objection 
had developed in practice, on the basis of objections which 
purported to exclude the application of treaty provisions 
that were not specifically affected by the reservation. The 
intermediate effect of such objections was to be admitted, 
with due consideration for the principle of mutual con-
sent, and as long as provisions that were essential for the 
realization of the object and purpose of the treaty were not 
thereby affected. Draft guideline 4.3.8,59 as subsequently 
revised by the Special Rapporteur by the addition of a sec-
ond paragraph, dealt with the intermediate effect which an 
objection could have, within the limits thus set forth.

63.  A much more controversial category was constituted 
by objections purporting to have a “super-maximum” 
effect. Authors of such objections, considering that the 
reservation was incompatible with the object and purpose 
of the treaty, maintained that their treaty relations with 
the author of the reservation remained unaffected by that 
reservation. Such an objection was clearly incompatible 
with the principle of mutual consent, as pointed out in 
draft guideline 4.3.9.60

64.  Draft guidelines  4.4.1 to  4.4.3 dealt with the less 
controversial issue of the effect of a valid reservation on 
extraconventional obligations. A  State could not use a 
reservation to a particular treaty to evade its obligations 
under another treaty or under general international law; 

58 Draft guideline 4.3.7 read as follows:
“Content of treaty relations in the case of a reservation purporting 

to modify the legal effect of one or more provisions of the treaty
“A contracting State or a contracting organization that has formu-

lated a valid reservation purporting to modify the legal effect of one or 
more provisions of the treaty and a contracting State or a contracting 
organization that has raised an objection to it but has not opposed the 
entry into force of the treaty as between itself and the author of the 
reservation are not bound, in their treaty relations, by the provisions to 
which the reservation relates to the extent that they would be modified 
as between them if the reservation were established.

“All other treaty provisions that would be applicable if the reserva-
tion were established remain applicable as between the two parties.”

59 Draft guideline 4.3.8 read as follows:
“Non-application of provisions other than those to which the res-

ervation relates
“In the case where a contracting State or a contracting organization 

which has raised an objection to a valid reservation has expressed the 
intention, any provision of the treaty to which the reservation does not 
refer directly but which has a sufficiently close link with the provi-
sion or provisions to which the reservation refers is not applicable in 
treaty relations between the author of the reservation and the author of 
the objection, provided the non-application of this provision does not 
undermine the object and purpose of the treaty.

“The treaty shall apply between the author of the reservation and the 
author of the objection to the extent of the reservation and the objection, 
unless the reserving State or international organization has opposed, by 
the end of a period of twelve months [one year] following the notifica-
tion of the objection, the entry into force of the treaty between itself and 
the objecting State or international organization.”

60 Draft guideline 4.3.9 read as follows:
“Right of the author of a valid reservation not to be bound by the 

treaty without the benefit of its reservation
“The author of a reservation which meets the conditions for permis-

sibility and which has been formulated in accordance with the relevant 
form and procedure can in no case be bound to comply with all the 
provisions of the treaty without the benefit of its reservation.”

draft guideline  4.4.161 thus emphasized the absence of 
effect of a reservation, or acceptance of or objection to 
it, on treaty obligations under another treaty, while draft 
guideline  4.4.2,62 formerly included in paragraph  2 of 
draft guideline 3.1.8,63 made it clear that a State could not 
evade the application of a customary norm by formulating 
a reservation to a treaty provision enunciating that norm. 
There was, a fortiori, no reason not to apply an equiva-
lent rule in respect of reservations to treaty provisions 
enunciating a peremptory norm of general international 
law (jus  cogens); such was the purpose of draft guide-
line 4.4.3,64 drafted in a manner similar to that of the pre-
vious guideline.

65.  Addendum  1 to the fifteenth report (A/CN.4/624/
Add.1), which supplemented the study of the effects of 
reservations, concerned the effects of invalid reserva-
tions—in other words, reservations that did not meet 
the conditions relating to form and substance set out in 
articles 19 and 23 of the Vienna Conventions and clari-
fied in Parts 2 and 3 of the Guide to Practice. The ques-
tion of the effects of invalid reservations, which had not 
been resolved in the Vienna Conventions, had likewise 
not been addressed in the draft articles on the law of trea-
ties prepared by the Commission.65 However, the Special 
Rapporteur was of the view that the Commission had a 
duty to identify general principles in the matter, draw-
ing on the overall logic of the Vienna Conventions, their 
travaux préparatoires and relevant elements of practice—
in full knowledge that the Commission would inevitably 
be called upon to contribute to the progressive develop-
ment of international law.

66.  Draft guideline  4.5.1,66 which was to open sec-
tion 4.5 of the Guide to Practice devoted to the effects of 
an invalid reservation, affirmed that reservations that did 
not fulfil the conditions for formal validity and permissi-
bility set out in Parts 2 and 3 of the Guide to Practice were 
null and void. In the view of the Special Rapporteur, that 

61 Draft guideline 4.4.1 read as follows:
“Absence of effect on the application of provisions of another treaty
“A reservation, acceptance of it or objection to it neither modifies 

nor excludes the respective rights and obligations of their authors under 
another treaty to which they are parties.”

62 Draft guideline 4.4.2 read as follows:
“Absence of effect of a reservation on the application of customary 

norms
“A reservation to a treaty provision which reflects a customary norm 

does not affect the binding nature of the customary norm, which shall 
continue to apply as between the reserving State or international organi-
zation and other States or international organizations which are bound 
by that norm.”

63 Yearbook … 2007, vol. II (Part Two), p. 32.
64 Draft guideline 4.4.3 read as follows:
“Absence of effect of a reservation on the application of peremptory 

norms of general international law (jus cogens)
“A reservation to a treaty provision which reflects a peremptory 

norm of general international law (jus cogens) does not affect the bind-
ing nature of the norm in question, which shall continue to apply as 
such between the reserving State or international organization and other 
States or international organizations which are bound by that norm.”

65 Yearbook … 1966, vol. II, document A/6309/Rev.1, pp. 187 et seq.
66 Draft guideline 4.5.1 read as follows:
“Nullity of an invalid reservation
“A reservation that does not meet the conditions of permissibility 

and validity set out in Parts II and III of the Guide to Practice is null 
and void.”
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statement was consistent not only with the logic of the 
Vienna Conventions and the few references to the ques-
tion in the travaux préparatoires but also with the prac-
tice, which was more extensive on the subject than it first 
appeared. Draft guideline 4.5.267 then posited an obvious 
consequence of the nullity of an invalid reservation—a 
consequence that was linked by definition to the concept 
of nullity, namely that such a reservation was devoid 
of legal effects. According to the Special Rapporteur, 
that solution was upheld by the broad majority of views 
expressed in the Commission, the Sixth Committee and 
human rights bodies; it was also supported by the practice 
of States and international organizations.

67.  The consequences of the nullity of an invalid reser-
vation gave rise to two conflicting theses, the first being 
the thesis of severability, according to which the author of 
an invalid reservation was bound by the treaty without the 
benefit of its reservation, and the second being the thesis 
of “pure consensualism”, according to which the invalid-
ity of the reservation excluded the author from the circle 
of States parties, the reservation being a sine qua non for 
the author’s consent to be bound by the treaty. As there 
were logical justifications for both approaches, and as 
practice in the matter was ambivalent, the Commission 
was compelled to engage in progressive development. 
After giving the matter thorough consideration, the Spe-
cial Rapporteur presented the Commission with a solution 
in draft guideline 4.5.368 that constituted a happy medium 
(“juste milieu”) and which he considered reasonable. The 
solution involved stating a presumption of the severabil-
ity of the invalid reservation, a presumption that would be 
set aside if the author of the reservation expressed a con-
trary intention—i.e., the intention not to become a party 
to the treaty if its reservation was deemed invalid. The 
second paragraph of draft guideline 4.5.3 contained a list, 
albeit not an exhaustive one, of the various criteria that 
could be useful in determining the intention of the author 
of the reservation with regard to the severability of the 
reservation. However, if the author’s intention could not 
be convincingly determined on the basis of those criteria, 
the presumption of severability of an invalid reservation 

67 Draft guideline 4.5.2 read as follows:
“Absence of legal effect of an invalid reservation
“A reservation that is null and void pursuant to draft guideline 4.5.1 

is devoid of legal effects.”
68 Draft guideline 4.5.3 read as follows:
“[Application of the treaty in the case of an invalid reservation] 

[Effects of the nullity of a reservation on consent to be bound by the 
treaty]

“When an invalid reservation has been formulated in respect of one 
or more provisions of a treaty, or of certain specific aspects of the treaty 
as a whole, the treaty applies to the reserving State or to the reserving 
international organization, notwithstanding the reservation, unless a 
contrary intention of the said State or organization is established.

“The intention of the author of the reservation must be established 
by taking into consideration all the available information, including, 
inter alia:

“– the wording of the reservation;
“– the provision or provisions to which the reservation relates and 

the object and purpose of the treaty;
“–  the declarations made by the author of the reservation when 

negotiating, signing or ratifying the treaty;
“–  the reactions of other contracting States and contracting 

organizations;
“– the subsequent attitude of the author of the reservation.”

as set out in the first paragraph of the draft guideline 
would apply. According to the Special Rapporteur, such 
a presumption was likely to promote the reservations dia-
logue. Moreover, the opposite presumption would pose 
serious problems of legal stability and retroactively create 
a legal void between the time of expression of consent 
to be bound by the treaty and the time of determination 
of the nullity of the reservation in question. The Spe-
cial Rapporteur noted also that support for the idea that 
the severability of an invalid reservation was merely a 
presumption could be found in the positions expressed 
recently in some human rights bodies.

68.  Draft guideline 4.5.469 set out a logical and inescap-
able consequence of the very principle of the nullity of 
invalid reservations, namely that the fact that such reser-
vations were devoid of any effect did not depend on the 
reactions of other States or international organizations. 
That being said, paragraph 2 of the draft guideline rec-
ommended that a State or international organization that 
considered a reservation to be invalid should formulate a 
reasoned objection to that effect as soon as possible. The 
Special Rapporteur was of the view that the formulation 
of a reasoned objection was in the interest of both the 
author of the reservation and the author of the objection; 
furthermore, such an objection, like the other reactions 
elicited by the reservation in question, might constitute an 
element that could be used in certain cases by third parties 
called upon to rule on the validity of the reservation.

69.  Draft guidelines  3.3.3 and  3.3.4, concerning the 
problem of the acceptance of an invalid reservation, had 
already been proposed by the Special Rapporteur in his 
tenth report.70 The Special Rapporteur continued to think 
that those draft guidelines had a place in Part  3 of the 
Guide to Practice, which dealt with the permissibility of 
reservations, and not in Part 4, concerning effects, given 
that they answered—albeit in the negative except in cases 
of unanimous acceptance—the question that arose earlier 
as to whether an acceptance could “validate” an imper-
missible reservation.

70.  Draft guideline 3.3.371 set out the principle accord-
ing to which acceptance of an invalid reservation by a 
contracting State or organization did not change the nul-
lity of the reservation. Acceptance of such a reservation 
could not give rise to a collateral agreement between the 
reserving State and the objecting State that modified the 
treaty relations between the two: in fact, article 41, para-
graph 1 (b) (ii) of the Vienna Conventions excluded any 

69 Draft guideline 4.5.4 read as follows:
“Reactions to an invalid reservation
“The effects of the nullity of an invalid reservation do not depend 

on the reaction of a contracting State or of a contracting international 
organization.

“A State or international organization which, having examined the 
validity of a reservation in accordance with the present Guide to Prac-
tice, considers that the reservation is invalid, should nonetheless formu-
late a reasoned objection to that effect as soon as possible.”

70 Yearbook  … 2005, vol.  II (Part  One), document  A/CN.4/558 
and Add.1–2, pp. 188–189.

71 Draft guideline 3.3.3 read as follows:
“Effect of unilateral acceptance of an invalid reservation
“Acceptance of a reservation by a contracting State or by a con-

tracting international organization shall not change the nullity of the 
reservation.”



	 Reservations to treaties	 25

partial agreement that was incompatible “with the effec-
tive execution of the object and purpose of the treaty* as 
a whole”, which in theory would be the case if the agree-
ment concerned an impermissible reservation (although it 
would obviously not be the case if only formal invalidity 
was involved).

71.  One could also imagine a situation—one that was 
conceivable in the case of a treaty with limited partici-
pation—in which all the contracting States, having been 
consulted by the depositary, expressed their acceptance of 
the reservation in question. That case, contemplated by 
draft guideline 3.3.4,72 would correspond to an agreement 
between all the parties within the meaning of article 39 of 
the Vienna Conventions—an agreement whose existence 
could not, however, lightly be presumed.

72.  Draft guideline  4.6,73 for which two alternative 
texts had been proposed, concerned the absence of effect 
of a reservation on the treaty relations between the par-
ties to a treaty other than the author of the reservation. 
The first version simply reproduced the text of article 21, 
paragraph 1, of the Vienna Conventions, while the second 
explicitly contemplated the case, admittedly rare, of an 
agreement among all the parties to adapt the application 
of the treaty to the reservation.

73.  Addendum  2 to the fifteenth report (A/CN.4/624/
Add.2) concerned the effects of interpretative declarations 
and of reactions to such declarations. Notwithstanding the 
silence of the Vienna Conventions on interpretative decla-
rations, the rules of interpretation contained in articles 31 
and  32 of the Conventions provided many useful indi-
cations of how the effects of interpretative declarations 
might be approached.

72 Draft guideline 3.3.4 read as follows:
“Effect of collective acceptance of an invalid reservation
“A reservation that is explicitly or implicitly prohibited by the treaty 

or which is incompatible with its object and purpose may be formulated 
by a State or an international organization if none of the other contract-
ing States or contracting organizations[1] objects to it after having been 
expressly consulted by the depositary.

“During such consultation, the depositary shall draw the attention 
of the signatory States and international organizations and of the con-
tracting States and international organizations and, where appropriate, 
the competent organ of the international organization concerned, to the 
nature of legal problems raised by the reservation.”

		  [1 The draft guideline initially proposed by the Special Rap-
porteur used the expression “contracting parties”, which is 
in common use and which, in his view, included contracting 
States and contracting organizations. Following various com-
ments made within the Commission, the Special Rapporteur 
reconsidered this convenient term, which he acknowledged to 
be incompatible with the definitions of “contracting State” and 
“contracting organization”, on the one hand, and “party”, on the 
other, contained in article 2, paragraph 1 (f) (i) and (ii), and para-
graph 1 (g), respectively, of the 1986 Vienna Convention.]

73 Draft guideline 4.6 read as follows:
“Absence of effect of a reservation on relations between contracting 

States and contracting organizations other than its author
“[Option 1:]
“A reservation does not modify the provisions of the treaty for the 

other parties to the treaty inter se.
“[Option 2:]
“[Without prejudice to any agreement between the parties as to its 

application,] a reservation does not modify the provisions of the treaty 
for the other parties to the treaty inter se.”

74.  While it was true that interpretative declarations 
did not have a binding effect on other contracting States 
or bodies tasked with settling disputes among the par-
ties with regard to the interpretation or application of the 
treaty, and that such declarations could not modify the 
treaty, the fact remained that such declarations could have 
some value for interpretation; such was the thrust of draft 
guideline 4.7.74

75.  To the Special Rapporteur, even though it seemed 
difficult to make interpretative declarations by themselves 
part of the “context” of the treaty mentioned in article 31, 
paragraph  1, of the Vienna Conventions, such declara-
tions could nevertheless help to elucidate the meaning to 
be given to a treaty and confirm an interpretation reached 
through application of the general rule of interpretation 
set out in article 31. That was the sense of draft guide-
line 4.7.1,75 which made reference also to approvals and 
objections that the declaration might have elicited from 
other contracting States or organizations.

76.  Furthermore, as the formulation of an interpreta-
tive declaration could create expectations on the part of 
the other contracting States or organizations, draft guide-
line 4.7.276 set out the principle according to which the 
author of an interpretative declaration could not invoke 
an interpretation contrary to that put forward in its dec-
laration. In the view of the Special Rapporteur, the same 
principle should apply to a State or an international organi-
zation that had approved the declaration in question.

77.  The problem arose differently, however, in the case 
covered by draft guideline 4.7.3,77 in which the approval 
of an interpretative declaration was unanimous, thus con-
stituting an agreement regarding the interpretation of the 
treaty that, depending upon the circumstances, was cov-
ered by article 31, paragraph 2 or paragraph 3 (a), of the 
Vienna Conventions.

74 Draft guideline 4.7 read as follows:
“Effects of an interpretative declaration
“An interpretative declaration may not modify treaty obligations. 

It may only specify or clarify the meaning or scope which its author 
attributes to a treaty or to some of its provisions and, accordingly, may 
constitute an element to be taken into account as an aid to interpreting 
the treaty.”

75 Draft guideline 4.7.1 read as follows:
“Clarification of the terms of the treaty by an interpretative 

declaration
“An interpretative declaration may serve to elucidate the ordinary 

meaning to be given to the terms of the treaty in their context and in 
the light of its object and purpose in accordance with the general rule of 
interpretation of treaties.

“In determining how much weight should be given to an interpreta-
tive declaration in the interpretation of the treaty, approval of and oppo-
sition to it by the other contracting States and contracting organization 
shall be duly taken into account.”

76 Draft guideline 4.7.2 read as follows:
“Validity of an interpretative declaration in respect of its author
“The author of an interpretative declaration or a State or interna-

tional organization having approved it may not invoke an interpretation 
contrary to that put forward in the declaration.”

77 Draft guideline 4.7.3 read as follows:
“Effects of an interpretative declaration approved by all the con-

tracting States and contracting organizations
“An interpretative declaration that has been approved by all the con-

tracting States and contracting organizations constitutes an agreement 
regarding the interpretation of the treaty.”
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78.  Lastly, draft guideline 4.7.478 contemplated, for the 
record, the case of conditional interpretative declarations. 
However, as the consideration of the topic had shown 
that such declarations behaved in all respects like reser-
vations, the Special Rapporteur was of the view that the 
draft guideline could be omitted from the Guide to Prac-
tice. For, as it had been previously agreed for the case 
in which no specificities could be identified concerning 
the rules applicable to interpretative declarations, it would 
suffice to include in the Guide to Practice a general provi-
sion placing conditional interpretative declarations under 
the legal regime of reservations.

2.  Introduction by the Special 
Rapporteur of his sixteenth report

79.  The sixteenth report (A/CN.4/626 and Add.1), which 
drew most of its content from a memorandum by the Sec-
retariat on the question of reservations to treaties in the 
context of succession of States,79 addressed the question 
of reservations, acceptances of reservations, objections to 
reservations and interpretative declarations in the context 
of succession of States. According to the overall plan of 
the Guide to Practice proposed by the Special Rappor-
teur in his second report,80 those questions would form the 
subject of the fifth and final part of the Guide.

80.  The basic hypothesis of the draft guidelines contained 
in Part 5 was that a successor State had the status of a con-
tracting State or State party to a treaty following a suc-
cession of States, and not by virtue of an expression of its 
consent to be bound by the treaty in the sense of article 11 
of the 1969 and 1986 Vienna Conventions. Notwithstand-
ing the limited number of ratifications of the 1978 Vienna 
Convention,81 the proposed draft guidelines were not 
intended to reopen the debate on the few relevant rules and 
principles set out in that Convention or the definitions con-
tained in it, including the definition of the term “succession 
of States”, which was widely accepted.

81.  The only universal conventional norms relating to 
reservations in the context of succession of States were 
contained in article  20 of the 1978 Vienna Convention. 
However, that provision was concerned solely with newly 
independent States—in other words, to use the terminol-
ogy of that Convention, States created by the decoloniza-
tion process. Furthermore, article 20 contained a number 
of lacunae, particularly with regard to the question of 
objections to and acceptances of reservations. Neverthe-
less, the Special Rapporteur was of the view that the pro-
vision should constitute the starting point for the fifth part 
of the Guide to Practice.

82.  Like article  20 of the  1978  Vienna Convention, 
the draft guidelines in Part  5 of the Guide to Practice 
applied only to reservations that could be formulated by 

78 Draft guideline 4.7.4 read as follows:
“Effects of a conditional interpretative declaration
“A conditional interpretative declaration produces the same effects 

as a reservation in conformity with guidelines 4.1 to 4.6.”
79 See footnote 33 above.
80 Yearbook  … 1996, vol.  II (Part  One), document  A/CN.4/477 

and Add.1, pp. 48–49, para. 37.
81 Entered into force on 6 November 1996.

a predecessor State which, on the date of the succession 
of States, had been a contracting State or State party to 
the treaty in question. They did not deal with reservations 
formulated by a predecessor State that, on the date of suc-
cession, had merely signed the treaty subject to eventual 
ratification, acceptance or approval, without any of those 
acts having taken place prior to the date of the succession. 
In fact, the latter type of reservation could hardly be con-
sidered to have been maintained by the successor State, 
since on the date of succession they produced no legal 
effect, not having been formally confirmed by the State in 
question at the time of expression of consent to be bound 
by the treaty, as required under article 23, paragraph 2, of 
the 1969 and 1986 Vienna Conventions.

83.  Draft guideline 5.182 concerned newly independent 
States. It reproduced the solutions identified in article 20 
of the 1978 Vienna Convention: the rebuttable presump-
tion that a newly independent State maintained the reser-
vations formulated by the predecessor State (para. 1) and 
the capacity of the newly independent State to formulate, 
when notifying its succession to the treaty, reservations 
(para.  2) provided that it complied with the procedural 
rules set out in the second part of the Guide to Practice 
(para.  3). The Special Rapporteur was convinced that 
those solutions, which the Commission itself had pro-
posed in draft article 1983 (which subsequently became, 
following some minor drafting changes, article  20 of 
the  1978  Vienna Convention) and which were justified 
chiefly for pragmatic reasons, were well founded.

84.  Draft guideline 5.2,84 which was intended to rec-
tify a lacuna in the 1978 Vienna Convention, concerned 

82 Draft guideline 5.1 read as follows:
“Newly independent States
“1.  When a newly independent State establishes its status as a 

party or as a contracting State to a multilateral treaty by a notification of 
succession, it shall be considered as maintaining any reservation to that 
treaty which was applicable at the date of the succession of States in 
respect of the territory to which the succession of States relates unless, 
when making the notification of succession, it expresses a contrary 
intention or formulates a reservation which relates to the same subject 
matter as that reservation.

“2.  When making a notification of succession establishing its sta-
tus as a party or as a contracting State to a multilateral treaty, a newly 
independent State may formulate a reservation unless the reservation is 
one the formulation of which is excluded by the provisions of subpara-
graph (a), (b) or (c) of guideline 3.1 of the Guide to Practice.

“3.  When a newly independent State formulates a reservation 
in conformity with paragraph 2, the relevant rules set out in the sec-
ond part (Procedure) of the Guide to Practice apply in respect of that 
reservation.”

83 Yearbook  … 1974, vol.  II (Part  One), document A/9610/Rev.1, 
p. 220.

84 Draft guideline 5.2 read as follows: 
“Uniting or separation of States
“1.  Subject to the provisions of guideline  5.3, a successor State 

formed from a uniting or separation of States shall be considered as 
maintaining any reservation to a treaty which was applicable at the date 
of the succession of States in respect of the territory to which the suc-
cession of States relates unless it expresses a contrary intention at the 
time of the succession or formulates a reservation which relates to the 
same subject matter as that reservation.

“2.  A successor State may not formulate a new reservation at the 
time of a uniting or separation of States unless it makes a notification 
whereby it establishes its status as a party or as a contracting State to 
a treaty which, at the date of the succession of States, was not in force 
for the predecessor State but to which the predecessor State was a con-
tracting State.
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successor States that resulted from the unification or 
separation of States. The presumption, which was rebut-
table, that reservations formulated by the predecessor 
State were maintained, applied a  fortiori to that type 
of successor States (para.  1), taking into account the 
ipso jure nature of their succession to treaties in force in 
respect of the predecessor State on the date of the suc-
cession; moreover, that solution seemed to be supported 
by prevailing practice. On the other hand, the ipso jure 
character of the succession by States created from a 
uniting or separation of States to treaties that had been 
in force in respect of the predecessor State on the date 
of the State succession denied those successor States 
the possibility of freeing themselves from their obliga-
tions under those treaties or reducing them by formulat-
ing reservations. Consequently, paragraph 2 limited the 
ability of States to formulate reservations in situations 
in which the succession occurred not ipso jure but pur-
suant to a notification by the State created by the uniting 
or separation of States. Such was the case with trea-
ties that had not been in force for the predecessor State 
on the date of succession but to which the predecessor 
State had been a contracting State. As in paragraph 3 of 
draft guideline 5.1, paragraph 3 of draft guideline 5.2 
referred to the procedural rules set out in the second 
part of the Guide to Practice regarding the formulation 
of a reservation.

85.  In cases involving the unification of States, an 
exception to the presumption in favour of the mainte-
nance of reservations as established in draft guideline 5.2 
nevertheless was needed to address cases in which on the 
date of the succession one of the predecessor States was 
a party to the treaty while another was a contracting State 
but not a party to the treaty. Since in such cases the unified 
State became a party to the treaty as the successor to the 
predecessor State that had itself been a party, there was 
no reason to maintain the reservations formulated by the 
predecessor contracting State for which the treaty had not 
been in force on the date of the succession of States. That 
was the sense of draft guideline 5.3.85

86.  Draft guideline  5.486 set out in general terms the 
principle, ostensibly self-evident, that a reservation that 
was considered to be maintained by a successor State had 
the same territorial scope that it had had prior to the suc-
cession of States, subject to draft guideline 5.5.

“3.  When a successor State formulates a reservation in conformity 
with paragraph 2, the relevant rules set out in the second part (Proce-
dure) of the Guide to Practice apply in respect of that reservation.”

85 Draft guideline 5.3 read as follows: 
“Irrelevance of certain reservations in cases involving a uniting of 

States
“When, following a uniting of two or more States, a treaty in force 

at the date of the succession of States in respect of any of them contin-
ues in force in respect of the State so formed, such reservations as may 
have been formulated by any such State which, at the date of the suc-
cession of States, was a contracting State in respect of which the treaty 
was not in force shall not be maintained.”

86 Draft guideline 5.4 read as follows:
“Maintenance of the territorial scope of reservations formulated by 

the predecessor State
“A reservation considered as being maintained in conformity with 

guideline 5.1, paragraph 1, or guideline 5.2, paragraph 1, shall retain 
the territorial scope that it had at the date of the succession of States, 
subject to the provisions of guideline 5.5.”

87.  Draft guideline  5.587 set out possible exceptions to 
the principle in favour of the maintenance of the territorial 
scope of reservations in cases where, following a unifica-
tion of States, the territorial scope of the treaty itself was 
extended to a part of the territory of the unified State to 
which the treaty had not been applicable prior to the date 
of the succession. The draft guideline proposed two dif-
ferent hypotheses. The first, contemplated in paragraph 1, 
was that of a treaty that, on the date of the succession of 
States, had been in force for only one of the predecessor 
States: in such cases it should be presumed that any pos-
sible extension of the territorial application of the treaty 
also concerned any reservations to the treaty that might 
have been formulated by the predecessor State unless the 
successor State expressed a contrary intention at the time 
of such extension  (subpara.  (a)) or the reservation had 
only limited territorial scope owing to its nature or purpose 
(subpara.  (b)). The second hypothesis, contemplated in 
paragraph 2, involved a situation in which the treaty was 
in force for two or more predecessor States on the date of 
the succession: in such cases, owing to the risk that two or 
more reservation regimes might conflict or be incompatible, 
it should be presumed that no reservation extended to the 
territory concerned by the territorial extension of the treaty 
unless an identical reservation had been formulated by the 
predecessor States for which the treaty had been in force 
(subpara.  (a)) or the successor State had either expressly 
(subpara.  (b)) or implicitly (subpara.  (c)) indicated a dif-
ferent intention. In any case, as indicated in paragraph 3, 
the extension of the territorial scope of a reservation would 
be without effect if it gave rise to the application of con-
tradictory reservations within the same territory. Lastly, 

87 Draft guideline 5.5 read as follows:
“Territorial scope of reservations in cases involving a uniting of States
“1.  When, as a result of the uniting of two or more States, a treaty in 

force at the date of the succession of States in respect of only one of the 
States forming the successor State becomes applicable to a part of the 
territory of that State to which it did not apply previously, any reserva-
tion considered as being maintained by the successor State shall apply 
to that territory unless:

“(a)  the successor State expresses a contrary intention at the time of 
the extension of the territorial scope of the treaty; or

“(b)  the nature or purpose of the reservation is such that the reser-
vation cannot be extended beyond the territory to which it was applica-
ble at the date of the succession of States.

“2.  When, as a result of a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of two or more 
of the uniting States becomes applicable to a part of the territory of the 
successor State to which it did not apply at the date of the succession of 
States, no reservation shall extend to that territory unless:

“(a)  An identical reservation has been formulated by each of those 
States in respect of which the treaty was in force at the date of the suc-
cession of States;

“(b)  the successor State expresses a different intention at the time 
of the extension of the territorial scope of the treaty; or

“(c)  a contrary intention otherwise becomes apparent from the cir-
cumstances surrounding that State’s succession to the treaty.

“3.  A notification purporting to extend the territorial scope of res-
ervations within the meaning of paragraph 2 (b) shall be without effect 
if such an extension would give rise to the application of contradictory 
reservations to the same territory.

“4.  The provisions of the foregoing paragraphs shall apply mutatis 
mutandis to reservations considered as being maintained by a successor 
State that is a contracting State, as a result of a uniting of States, to a 
treaty which was not in force for any of the uniting States at the date of 
the succession of States but to which one or more of those States were 
contracting States at that date, when the treaty becomes applicable to 
a part of the territory of the successor State to which it did not apply at 
the date of the succession of States.”
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paragraph  4 indicated that the same solutions could be 
applied to reservations that had been formulated in respect 
of a treaty that, on the date of the succession of States, had 
not been in force for any of the predecessor States but to 
which one or, depending on the case, two or more of the 
predecessor States were contracting States.

88.  Draft guideline 5.688 dealt with the territorial appli-
cation of reservations by the successor State in cases 
of succession that concerned part of the territory, in the 
sense of article 15 of the 1978 Vienna Convention. The 
draft guideline established the principle whereby any 
reservation formulated by a successor State in respect of 
a treaty whose application extended to the territory con-
cerned by the succession of States applied equally to that 
territory, unless the successor State expressed a contrary 
intention (subpara. (a))—a case that could be likened to a 
partial withdrawal of the reservation—or it was apparent 
from the reservation that its application was limited to the 
territory of the successor State that was within its borders 
prior to the date of the succession of States, or to a specific 
territory (subpara. (b)). The draft guideline was worded so 
as to cover treaties in force for the successor State on the 
date of the succession of States—the only treaties specifi-
cally covered in article 15—as well as treaties to which 
the successor State was only a contracting State.

89.  With regard to the timing of the effects of non-main-
tenance by a successor State of a reservation formulated 
by the predecessor State, it would seem logical to apply 
by analogy the solution provided for in article 22, para-
graph 3 (a), of the 1969 and 1986 Vienna Conventions and 
reproduced in guideline 2.5.8, concerning withdrawal of a 
reservation. Thus under the terms of draft guideline 5.789 
the non-maintenance of a reservation became operative 
in relation to another contracting State or organization or 
another State or organization party to the treaty when that 
State or organization received notification thereof.

90.  Draft guideline  5.8,90 which dealt with the timing 
of the effects of a reservation formulated by a successor 

88 Draft guideline 5.6 read as follows:
“Territorial scope of reservations of the successor State in cases of 

succession involving part of a territory
“When, as a result of a succession of States involving part of a ter-

ritory, a treaty to which the successor State is a party or a contracting 
State becomes applicable to that territory, any reservations to the treaty 
formulated previously by that State shall also apply to that territory as 
from the date of the succession of States unless:

“(a)  the successor State expresses a contrary intention; or
“(b)  it appears from the reservation that its scope was limited to the 

territory of the successor State that was within its borders prior to the 
date of the succession of States, or to a specific territory.”

89 Draft guideline 5.7 read as follows:
“Timing of the effects of non-maintenance by a successor State of a 

reservation formulated by the predecessor State
“The non-maintenance[, in conformity with guideline 5.1 or 5.2,] by 

the successor State of a reservation formulated by the predecessor State 
becomes operative in relation to another contracting State or contract-
ing international organization or another State or international organi-
zation party to the treaty when notice of it has been received by that 
State or international organization.”

90 Draft guideline 5.8 read as follows:
“Timing of the effects of a reservation formulated by a successor 

State
“A reservation formulated by a successor State[, in conformity 

with guideline 5.1 or 5.2,] when notifying its status as a party or as a 

State, sought to fill a gap in the 1978 Vienna Convention. 
In the interest of legal security, it was important to uphold 
the principle whereby a reservation could not produce an 
effect any sooner than the date on which it was formu-
lated—in the case at hand, on the date on which the suc-
cessor State notified its status as a contracting State or 
State party to the treaty.

91.  Draft guideline 5.991 set out the situations in which 
a reservation formulated by a successor State was subject 
to the legal regime of late reservations. In the context of 
a voluntary succession to a treaty that occurred by means 
of a notification, this was the case concerning reservations 
formulated after such notification, either by a newly inde-
pendent State (subpara. (a)) or by a successor State other 
than a newly independent State with regard to a treaty that 
on the date of the succession had not been in force for the 
predecessor State but to which the predecessor State was 
a contracting State (subpara.  (b)). Moreover, following 
the logic of paragraph. 2 of draft guideline 5.2, any reser-
vation formulated by a successor State other than a newly 
independent State in respect of a treaty that remained in 
force for that State following a succession of States must 
be considered as late (subpara. (c)).

92.  Given the silence of the 1978 Vienna Convention 
and the scarcity of State practice in the matter, draft 
guidelines 5.10 to 5.16 on objections in the context of 
succession of States were surely a matter of the pro-
gressive development, or even “logical development”, 
of international law. Draft guidelines  5.10 and  5.11 
addressed the question of what became of objections 
formulated by the predecessor State. In the view of 
the Special Rapporteur, the rebuttable presumption in 
favour of maintenance, set out in paragraph 1 of draft 
guidelines 5.1 and 5.2, could be logically transposed to 
objections and applied to all successor States. Such was 
the solution enunciated in draft guideline  5.10.92 With 
regard to the successor State’s capacity to express a con-
trary intention, it might be judicious to delete the words 
“at the time of the succession”, given that an objection 
could be withdrawn at any time.

contracting State to a treaty becomes operative as from the date of such 
notification.”

91 Draft guideline 5.9 read as follows:
“Reservations formulated by a successor State subject to the legal 

regime for late reservations
“A reservation shall be considered as late if it is formulated:
“(a)  by a newly independent State after it has made a notification of 

succession to the treaty;
“(b)  by a successor State other than a newly independent State after 

it has made a notification establishing its status as a party or as a con-
tracting State to a treaty which, at the date of the succession of States, 
was not in force for the predecessor State but in respect of which the 
predecessor State was a contracting State; or

“(c)  by a successor State other than a newly independent State in 
respect of a treaty which, following the succession of States, continues 
in force for that State.”

92 Draft guideline 5.10 read as follows:
“Maintenance by the successor State of objections formulated by 

the predecessor State
“Subject to the provisions of guideline 5.11, a successor State shall 

be considered as maintaining any objection formulated by the prede-
cessor State to a reservation formulated by a contracting State or con-
tracting international organization or by a State party or international 
organization party to a treaty unless it expresses a contrary intention at 
the time of the succession.”
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93.  Draft guideline  5.1193 nevertheless posited two 
exceptions to the presumption in favour of the mainte-
nance of objections in the event of a uniting of States. 
While the exception cited in paragraph 1 was the same as 
that set out in draft guideline 5.3 concerning reservations, 
the exception set out in paragraph 2 was specific to objec-
tions and posited the non-maintenance of objections to 
reservations identical or equivalent to a reservation main-
tained by the successor State itself.

94.  Draft guideline 5.12,94 which addressed the status of 
objections to reservations of the predecessor State, pro-
vided for the maintenance of objections that had been for-
mulated by a contracting State or organization in respect 
of a reservation that was considered to be maintained by 
a successor State. That solution appeared to be grounded 
both in logic and in common sense.

95.  Draft guideline  5.1395 addressed the question of 
reservations of the predecessor State that had not elicited 
objections as of the date of the succession of States. In 
that respect, it would seem logical to consider that a suc-
cession of States could not provide a contracting State or 
organization with a valid pretext for objecting to a reser-
vation after the expiry of the time period stipulated for 
that purpose. On the other hand, it ought to be possible to 
formulate an objection with respect to the successor State 
if the time period in question had not yet elapsed as of 
the date of the succession, provided that the State did so 
within that time period.

93 Draft guideline 5.11 read as follows:
“Irrelevance of certain objections in cases involving a uniting of 

States
“1.  When, following a uniting of two or more States, a treaty 

in force at the date of the succession of States in respect of any 
of them continues in force in respect of the State so formed, such 
objections to a reservation as may have been formulated by any such 
State which, at the date of the succession of States, was a contract-
ing State in respect of which the treaty was not in force shall not be 
maintained.

“2.  When, following a uniting of two or more States, the successor 
State is a party or a contracting State to a treaty to which it has main-
tained reservations [in conformity with guidelines 5.1 or 5.2], objec-
tions to a reservation made by another contracting State or contracting 
international organization or by a State or international organization 
party to the treaty shall not be maintained if the reservation is identi-
cal or equivalent to a reservation which the successor State itself has 
maintained.”

94 Draft guideline 5.12 read as follows:
“Maintenance of objections formulated by another State or interna-

tional organization to reservations of the predecessor State
“When a reservation formulated by the predecessor State is con-

sidered as being maintained by the successor State [in conformity with 
guideline 5.1 or 5.2], any objection to that reservation formulated by 
another contracting State or State party or by a contracting international 
organization or international organization party to the treaty shall be 
considered as being maintained in respect of the successor State.”

95 Draft guideline 5.13 read as follows:
“Reservations of the predecessor State to which no objections have 

been made
“When a reservation formulated by the predecessor State is con-

sidered as being maintained by the successor State [in conformity with 
guideline 5.1 or 5.2], a contracting State or State party or a contract-
ing international organization or international organization party to the 
treaty that had not objected to the reservation in respect of the predeces-
sor State shall not have capacity to object to it in respect of the succes-
sor State unless the time period for formulating an objection has not yet 
expired at the date of the succession of States and the objection is made 
within that time period.”

96.  The capacity of a successor State to formulate 
objections to reservations formulated prior to the date 
of the succession of States called for solutions compa-
rable to those identified in the context of reservations. 
Accordingly, draft guideline  5.1496 recognized that 
capacity of the successor State in cases where the suc-
cession occurred as the result of an expression of intent; 
that was the case of newly independent States, cited in 
paragraph 1, but also of other successor States vis-à-vis 
treaties in respect of which the predecessor State had 
been a contracting State but which had not been in force 
for the predecessor State at the time of the succession of 
States; the latter case was addressed in paragraph 2. An 
exception to a successor State’s capacity to formulate 
objections was nevertheless provided for in paragraph 3, 
which dealt with reservations that required unanimous 
acceptance, the objective being to prevent the successor 
State from being able to undermine existing treaty rela-
tionships by compelling the author of the reservation, 
by means of an objection to the reservation, to withdraw 
from the treaty.

97.  At the same time, owing to the ipso jure nature of 
succession and applying the same logic used in the case 
of reservations, a successor State other than a newly 
independent State, for which the treaty remained in force 
following a uniting or separating of States, could not be 
considered to enjoy the capacity to formulate an objec-
tion to a reservation formulated prior to the date of the 
succession of States unless on that date the time period 
prescribed for the formulation of an objection had not 
elapsed for the predecessor State and the successor State 
formulated its objection within that period. That was the 
solution identified in draft guideline 5.15.97

96 Draft guideline 5.14 read as follows:
“Capacity of a successor State to formulate objections to 

reservations
“1.  When making a notification of succession establishing its sta-

tus as a party or as a contracting State to a treaty, a newly independent 
State may, in the conditions laid down in the relevant guidelines of 
the Guide to Practice and subject to paragraph 3 of the present guide-
line, object to reservations formulated by a contracting State or State 
party or by a contracting international organization or international 
organization party to the treaty, even if the predecessor State made 
no such objection.

“2.  A successor State other than a newly independent State shall 
also have the capacity provided for in paragraph 1 when making a noti-
fication establishing its status as a party or as a contracting State to a 
treaty which, at the date of the succession of States, was not in force for 
the predecessor State but in respect of which the predecessor State was 
a contracting State.

“3.  The capacity referred to in the foregoing paragraphs shall none-
theless not be recognized in the case of treaties falling under guide-
lines 2.8.2 and [4.X.X[*]].

		  “[* The number of the guideline in the Guide to Practice that 
reproduces article 20, paragraph 2, of the 1969 and 1986 Vienna 
Conventions should be inserted in place of the brackets.]”

97 Draft guideline 5.15 read as follows:
“Objections by a successor State other than a newly independent 

State in respect of which a treaty continues in force
“A successor State other than a newly independent State in respect 

of which a treaty continues in force following a succession of States 
shall not have capacity to formulate an objection to a reservation to 
which the predecessor State had not objected unless the time period for 
formulating an objection has not yet expired at the date of the succes-
sion of States and the objection is made within that time period.”
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98.  Draft guideline 5.1698 simply recalled that any con-
tracting State or organization had the capacity to object, 
under conditions specified in the relevant guidelines of 
the Guide to Practice, to a reservation formulated by a 
successor State.

99.  Draft guidelines  5.16  bis to  5.18, which had been 
proposed in an addendum to the sixteenth report (A/
CN.4/626/Add.1), dealt with acceptances of reserva-
tions in the context of succession of States. The only 
question that remained to be settled in that regard con-
cerned the status of express acceptances that might have 
been formulated by a predecessor State with regard to the 
reservations formulated by another contracting State or 
organization. Actually, the question of the status of a tacit 
acceptance of a reservation by a predecessor State that 
had not objected to the reservation in time had already 
been settled in draft guidelines 5.14 and 5.15, discussed 
above. Furthermore, it was not necessary to devote a draft 
guideline to the capacity of a successor State to accept 
a reservation formulated prior to the date of the succes-
sion, since it had been acknowledged in guideline 2.8.3 
that all States had that capacity at all times. As in the case 
of reservations and objections, the question of the sta-
tus of express acceptances called for different solutions, 
depending on the voluntary or ipso jure nature of the suc-
cession to the treaty.

100.  Draft guideline  5.16  bis99 established the pre-
sumption that a newly independent State maintained 
the express acceptances formulated by the predeces-
sor State while recognizing that such a successor State 
had the capacity to express a contrary intention within 
a period of 12 months from the date of the succession of 
States. The Special Rapporteur considered that the pre-
sumption in favour of the maintenance of reservations 
could be logically transposed to express acceptances. In 
addition, owing to the voluntary nature of succession to 
treaties by newly independent States, that presumption 
should be accompanied by the capacity, on the part of 
such States, to express their intention not to maintain 
an express acceptance formulated by the predecessor 
State. As the non-maintenance of an express acceptance 
could be likened, on the basis of its potential effects or 
even its modalities, to the formulation of an objection, it 
would seem logical to make the exercise of that capac-
ity conditional on observance of the  12-month period 
prescribed for the formulation of objections in guide-
line  2.6.13, which was implicitly referred to in draft 
guideline 5.14.

98 Draft guideline 5.16 read as follows:
“Objections to reservations of the successor State
“Any contracting State or contracting international organization 

may formulate objections to any reservation formulated by the succes-
sor State in the conditions laid down in the relevant guidelines of the 
Guide to Practice.”

99 Draft guideline 5.16 bis read as follows:
“Maintenance by a newly independent State of express acceptances 

formulated by the predecessor State
“When a newly independent State establishes its status as a party or 

as a contracting State to a multilateral treaty, it shall be considered as 
maintaining any express acceptance by the predecessor State of a res-
ervation formulated by a contracting State or contracting international 
organization unless it expresses a contrary intention within 12 months 
of the date of the notification of succession.”

101.  Successor States other than newly independent 
States could be recognized as having the capacity to go 
back on an express acceptance formulated by the pre-
decessor State only in cases where the succession to the 
treaty occurred not ipso jure but as the result of a notifica-
tion—specifically, under the 1978 Vienna Convention, in 
cases when on the date of succession a predecessor State 
was a contracting State to a treaty that had not yet entered 
into force for that State. Such was the solution, adapted 
to suit various cases, presented in draft guideline 5.17.100

102.  Draft guideline 5.18,101 which concerned the tim-
ing of the effects of non-maintenance by a successor State 
of an express acceptance formulated by the predecessor 
State, reproduced mutatis mutandis the solution contained 
in draft guideline 5.7, concerning the timing of effects of 
non-maintenance of a reservation.

103.  Turning lastly to interpretative declarations, on 
which the 1978 Vienna Convention was silent, the start-
ing point was the principle, posited in guideline  2.4.3, 
according to which a State could formulate such decla-
rations at any time. As there was no reason to believe 
that a successor State should be deprived of such capac-
ity, the point did not require any particular development 
in the context of succession of States. A draft guideline 
was, however, needed to address the status of interpreta-
tive declarations formulated by the predecessor State. In 
that connection, and given in particular the diversity of 
interpretative declarations, and the uncertainty as to their 
effects, the Commission might wish to limit itself to sug-
gesting to States that they should clarify the status of such 
declarations, it being understood that in certain situations 
the position of the successor State vis-à-vis a declaration 
could be deduced from its conduct. Such was the sense of 
draft guideline 5.19.102

100 Draft guideline 5.17 read as follows:
“Maintenance by a successor State other than a newly independent 

State of the express acceptances formulated by the predecessor State
“1.  A successor State, other than a newly independent State, for 

which a treaty remains in force following a succession of States shall be 
considered as maintaining any express acceptance by the predecessor 
State of a reservation formulated by a contracting State or by a contract-
ing international organization.

“2.  When making a notification of succession establishing its status 
as a contracting State or as a party to a treaty which, on the date of the 
succession of States, was not in force for the predecessor State but to 
which the predecessor State was a contracting State, a successor State 
other than a newly independent State shall be considered as maintaining 
any express acceptance by the predecessor State of a reservation formu-
lated by a contracting State or by a contracting international organiza-
tion unless it expresses a contrary intention within 12 months of the 
date of the notification of succession.”

101 Draft guideline 5.18 read as follows:
“Timing of the effects of non-maintenance by a successor State of an 

express acceptance formulated by the predecessor State
“The non-maintenance[, in accordance with guidelines  5.16  bis 

and 5.17, paragraph 2,] by the successor State of the predecessor State’s 
express acceptance of a reservation formulated by a contracting State 
or by a contracting international organization shall take effect for a con-
tracting State or for a contracting international organization when that 
State or that organization has received the notification thereof.”

102 Draft guideline 5.19 read as follows:
“Clarification of the status of interpretative declarations formulated 

by the predecessor State
“1.  A successor State should, to the extent possible, clarify its posi-

tion concerning the status of interpretative declarations formulated by 
the predecessor State.
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3.  Content of the final report on the topic

104.  The Special Rapporteur also stated that he intended 
to submit a final report in which he planned to make an 
appraisal of the topic and propose two annexes to the 
Guide to Practice that would deal respectively with the 
“reservations dialogue” and the settlement of disputes 
relating to reservations.

C.  Text of the set of draft guidelines constituting the 
Guide to Practice on Reservations to Treaties provi-
sionally adopted by the Commission

1. T ext of the set of draft guidelines

105.  The text of the set of draft guidelines103 constitut-
ing the Guide to Practice on Reservations to Treaties, 
provisionally adopted by the Commission, is reproduced 
below.

RESERVATIONS TO TREATIES

Guide to Practice

Explanatory note104

Some guidelines in the present Guide to Practice are accom- 
panied by model clauses. The adoption of these model clauses may 
have advantages in specific circumstances. The user should refer to 
the commentaries for an assessment of the circumstances appropri-
ate for the use of a particular model clause.

1.  Definitions

1.1  Definition of reservations105

“Reservation” means a unilateral statement, however phrased 
or named, made by a State or an international organization when 
signing, ratifying, formally confirming, accepting, approving or 
acceding to a treaty or by a State when making a notification of 
succession to a treaty, whereby the State or organization purports 
to exclude or to modify the legal effect of certain provisions of the 
treaty in their application to that State or to that international 
organization.

1.1.1 [1.1.4]106  Object of reservations107

A reservation purports to exclude or modify the legal effect of 
certain provisions of a treaty or of the treaty as a whole with respect 
to certain specific aspects in their application to the State or to the 
international organization which formulates the reservation.

“2.  The preceding paragraph is without prejudice to situations in 
which the successor State has demonstrated, by its conduct, its intention 
to maintain or to reject an interpretative declaration formulated by the 
predecessor State.”

103 At its 2991st  meeting, on  5  August 2008, the Commission 
decided that, while the expression “draft guidelines” would continue to 
be used in the title, the text of the report would simply refer to “guide-
lines”. This decision is purely editorial and is without prejudice to the 
legal status of the draft guidelines adopted by the Commission.

104 For the commentary, see Yearbook … 2003, vol. II (Part Two), 
p. 70.

105 For the commentary to this guideline, see Yearbook  … 1998, 
vol. II (Part Two), pp. 99–100.

106 The number between square brackets indicates the number of this 
guideline in the report of the Special Rapporteur or, as the case may be, 
the original number of a guideline in the report of the Special Rappor-
teur which has been merged with the final guideline.

107 For the commentary to this guideline, see Yearbook  … 1998, 
vol. II (Part Two), pp. 99–100.

1.1.2  Instances in which reservations may be formulated 108

Instances in which a reservation may be formulated under 
guideline  1.1 include all the means of expressing consent to be 
bound by a treaty mentioned in article 11 of the Vienna Convention 
on the Law of Treaties and the Vienna Convention on the Law 
of Treaties between States and International Organizations or 
between International Organizations.

1.1.3 [1.1.8]  Reservations having territorial scope109

A unilateral statement by which a State purports to exclude the 
application of a treaty or some of its provisions to a territory to 
which that treaty would be applicable in the absence of such a state-
ment constitutes a reservation.

1.1.4 [1.1.3]  Reservations formulated when notifying territorial 
application110

A unilateral statement by which a State purports to exclude or 
to modify the legal effect of certain provisions of a treaty in relation 
to a territory in respect of which it makes a notification of the ter-
ritorial application of the treaty constitutes a reservation.

1.1.5 [1.1.6]  Statements purporting to limit the obligations of their 
author111

A unilateral statement formulated by a State or an interna-
tional organization at the time when that State or that organization 
expresses its consent to be bound by a treaty by which its author 
purports to limit the obligations imposed on it by the treaty consti-
tutes a reservation.

1.1.6  Statements purporting to discharge an obligation by equiva-
lent means112

A unilateral statement formulated by a State or an interna-
tional organization at the time when that State or that organization 
expresses its consent to be bound by a treaty by which that State 
or that organization purports to discharge an obligation pursu-
ant to the treaty in a manner different from but equivalent to that 
imposed by the treaty constitutes a reservation.

1.1.7 [1.1.1]  Reservations formulated jointly113

The joint formulation of a reservation by several States or inter-
national organizations does not affect the unilateral nature of that 
reservation.

1.1.8  Reservations made under exclusionary clauses114

A unilateral statement made by a State or an international 
organization when that State or organization expresses its con-
sent to be bound by a treaty, in accordance with a clause expressly 
authorizing the parties or some of them to exclude or to modify the 
legal effect of certain provisions of the treaty in their application to 
those parties, constitutes a reservation.

1.2  Definition of interpretative declarations115

“Interpretative declaration” means a unilateral statement, how-
ever phrased or named, made by a State or by an international 
organization whereby that State or that organization purports to 
specify or clarify the meaning or scope attributed by the declarant 
to a treaty or to certain of its provisions.

108 For the commentary to this guideline, see ibid., pp. 103–104.
109 For the commentary to this guideline, see ibid., pp. 104–105.
110 For the commentary to this guideline, see ibid., pp. 105–106.
111 For the commentary to this guideline, see Yearbook  … 1999, 

vol. II (Part Two), pp. 95–97.
112 For the commentary to this guideline, see ibid., p. 97.
113 For the commentary to this guideline, see Yearbook  … 1998, 

vol. II (Part Two), pp. 106–107.
114 For the commentary to this guideline, see Yearbook  … 2000, 

vol. II (Part Two), pp. 108–112.
115 For the commentary to this guideline, see Yearbook  … 1999, 

vol. II (Part Two), pp. 97–103.
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1.2.1 [1.2.4]  Conditional interpretative declarations116

A unilateral statement formulated by a State or an international 
organization when signing, ratifying, formally confirming, accept-
ing, approving or acceding to a treaty, or by a State when making 
a notification of succession to a treaty, whereby the State or inter-
national organization subjects its consent to be bound by the treaty 
to a specific interpretation of the treaty or of certain provisions 
thereof, shall constitute a conditional interpretative declaration.

1.2.2 [1.2.1]  Interpretative declarations formulated jointly117

The joint formulation of an interpretative declaration by sev-
eral States or international organizations does not affect the unilat-
eral nature of that interpretative declaration.

1.3  Distinction between reservations and interpretative 
declarations118

The character of a unilateral statement as a reservation or an 
interpretative declaration is determined by the legal effect it pur-
ports to produce.

1.3.1  Method of implementation of the distinction between reserva-
tions and interpretative declarations119

To determine whether a unilateral statement formulated by a 
State or an international organization in respect of a treaty is a 
reservation or an interpretative declaration, it is appropriate to 
interpret the statement in good faith in accordance with the ordi-
nary meaning to be given to its terms, in light of the treaty to which 
it refers. Due regard shall be given to the intention of the State or 
the international organization concerned at the time the statement 
was formulated.

1.3.2 [1.2.2]  Phrasing and name120

The phrasing or name given to a unilateral statement provides 
an indication of the purported legal effect. This is the case in par-
ticular when a State or an international organization formulates 
several unilateral statements in respect of a single treaty and des-
ignates some of them as reservations and others as interpretative 
declarations.

1.3.3 [1.2.3]  Formulation of a unilateral statement when a reserva-
tion is prohibited 121

When a treaty prohibits reservations to all or certain of its 
provisions, a unilateral statement formulated in respect thereof 
by a State or an international organization shall be presumed not 
to constitute a reservation except when it purports to exclude or 
modify the legal effect of certain provisions of the treaty or of the 
treaty as a whole with respect to certain specific aspects in their 
application to its author.

1.4  Unilateral statements other than reservations and interpretative 
declarations122

Unilateral statements formulated in relation to a treaty which 
are not reservations nor interpretative declarations are outside the 
scope of the present Guide to Practice.

1.4.1 [1.1.5]  Statements purporting to undertake unilateral 
commitments123

A unilateral statement formulated by a State or an international 
organization in relation to a treaty whereby its author purports to 
undertake obligations going beyond those imposed on it by the 
treaty constitutes a unilateral commitment which is outside the 
scope of the present Guide to Practice.

116 For the commentary to this guideline, see ibid., pp. 103–106.
117 For the commentary to this guideline, see ibid., pp. 106–107.
118 For the commentary to this guideline, see ibid., p. 107.
119 For the commentary to this guideline, see ibid., pp. 107–109.
120 For the commentary to this guideline, see ibid., pp. 109–111.
121 For the commentary to this guideline, see ibid., pp. 111–112.
122 For the commentary to this guideline, see ibid., pp. 112–113.
123 For the commentary to this guideline, see ibid., pp. 113–114.

1.4.2 [1.1.6]  Unilateral statements purporting to add further el-
ements to a treaty124

A unilateral statement whereby a State or an international 
organization purports to add further elements to a treaty consti-
tutes a proposal to modify the content of the treaty which is outside 
the scope of the present Guide to Practice.

1.4.3 [1.1.7]  Statements of non-recognition125

A unilateral statement by which a State indicates that its partici- 
pation in a treaty does not imply recognition of an entity which it 
does not recognize constitutes a statement of non-recognition which 
is outside the scope of the present Guide to Practice even if it pur-
ports to exclude the application of the treaty between the declaring 
State and the non-recognized entity.

1.4.4 [1.2.5]  General statements of policy126

A unilateral statement formulated by a State or by an inter-
national organization whereby that State or that organization 
expresses its views on a treaty or on the subject matter covered 
by the treaty, without purporting to produce a legal effect on the 
treaty, constitutes a general statement of policy which is outside the 
scope of the present Guide to Practice.

1.4.5 [1.2.6]  Statements concerning modalities of implementation 
of a treaty at the internal level 127

A unilateral statement formulated by a State or an international 
organization whereby that State or that organization indicates the 
manner in which it intends to implement a treaty at the internal 
level, without purporting as such to affect its rights and obliga-
tions towards the other contracting parties, constitutes an informa-
tive statement which is outside the scope of the present Guide to 
Practice.

1.4.6 [1.4.6, 1.4.7]  Unilateral statements made under an optional 
clause 128

1.  A unilateral statement made by a State or by an inter-
national organization, in accordance with a clause in a treaty 
expressly authorizing the parties to accept an obligation that is not 
otherwise imposed by the treaty, is outside the scope of the present 
Guide to Practice.

2.  A restriction or condition contained in such statement does 
not constitute a reservation within the meaning of the present 
Guide to Practice.

1.4.7 [1.4.8]  Unilateral statements providing for a choice between 
the provisions of a treaty 129

A unilateral statement made by a State or an international 
organization, in accordance with a clause in a treaty that expressly 
requires the parties to choose between two or more provisions of 
the treaty, is outside the scope of the present Guide to Practice.

1.5  Unilateral statements in respect of bilateral treaties 130

1.5.1 [1.1.9]  “Reservations” to bilateral treaties 131

A unilateral statement, however phrased or named, formulated 
by a State or an international organization after initialling or signa-
ture but prior to entry into force of a bilateral treaty, by which that 
State or that organization purports to obtain from the other party a 
modification of the provisions of the treaty to which it is subjecting 
the expression of its final consent to be bound, does not constitute 
a reservation within the meaning of the present Guide to Practice.

124 For the commentary to this guideline, see ibid., p. 114.
125 For the commentary to this guideline, see ibid., pp. 114–116.
126 For the commentary to this guideline, see ibid., pp. 116–118.
127 For the commentary to this guideline, see ibid., pp. 118–119.
128 For the commentary to this guideline, see Yearbook  … 2000, 

vol. II (Part Two), pp. 112–114.
129 For the commentary to this guideline, see ibid., pp. 114–116.
130 For the commentary, see Yearbook … 1999, vol. II (Part Two), 

pp. 119–120.
131 For the commentary to this guideline, see ibid., pp. 120–124.
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1.5.2 [1.2.7]  Interpretative declarations in respect of bilateral 
treaties132

Guidelines 1.2 and 1.2.1 are applicable to interpretative decla-
rations in respect of multilateral as well as bilateral treaties.

1.5.3 [1.2.8]  Legal effect of acceptance of an interpretative declara-
tion made in respect of a bilateral treaty by the other party133

The interpretation resulting from an interpretative declaration 
made in respect of a bilateral treaty by a State or an international 
organization party to the treaty and accepted by the other party 
constitutes the authentic interpretation of that treaty.

1.6  Scope of definitions134

The definitions of unilateral statements included in the pre-
sent chapter of the Guide to Practice are without prejudice to the 
validity and effects of such statements under the rules applicable 
to them.

1.7  Alternatives to reservations and interpretative declarations135

1.7.1 [1.7.1, 1.7.2, 1.7.3, 1.7.4]  Alternatives to reservations136

In order to achieve results comparable to those effected by 
reservations, States or international organizations may also have 
recourse to alternative procedures, such as:

(a)  the insertion in the treaty of restrictive clauses purporting 
to limit its scope or application;

(b)  the conclusion of an agreement, under a specific provision 
of a treaty, by which two or more States or international organiza-
tions purport to exclude or modify the legal effects of certain provi-
sions of the treaty as between themselves.

1.7.2 [1.7.5]  Alternatives to interpretative declarations137

In order to specify or clarify the meaning or scope of a treaty or 
certain of its provisions, States or international organizations may 
also have recourse to procedures other than interpretative declara-
tions, such as:

(a)  the insertion in the treaty of provisions purporting to inter-
pret the same treaty;

(b)  the conclusion of a supplementary agreement to the same 
end.

2.  Procedure

2.1  Form and notification of reservations

2.1.1  Written form138

A reservation must be formulated in writing.

2.1.2  Form of formal confirmation139

Formal confirmation of a reservation must be made in writing.

2.1.3  Formulation of a reservation at the international level 140

1.  Subject to the customary practices in international organi-
zations which are depositaries of treaties, a person is considered as 

132 For the commentary to this guideline, see ibid., pp. 124–125.
133 For the commentary to this guideline, see ibid., pp. 125–126.
134 This guideline was reconsidered and modified during the fifty-

eighth session (2006). For the new commentary see Yearbook … 2006, 
vol. II (Part Two), pp. 156–157.

135 For the commentary, see Yearbook … 2000, vol. II (Part Two), 
pp. 116–177.

136 For the commentary to this guideline, see ibid., pp. 117–122.
137 For the commentary to this guideline, see ibid., pp. 122–123.
138 For the commentary to this guideline, see Yearbook  … 2002, 

vol. II (Part Two), pp. 28–29.
139 For the commentary to this guideline, see ibid., pp. 29–30.
140 For the commentary to this guideline, see ibid., pp. 30–32.

representing a State or an international organization for the pur-
pose of formulating a reservation if:

(a)  that person produces appropriate full powers for the 
purposes of adopting or authenticating the text of the treaty with 
regard to which the reservation is formulated or expressing the 
consent of the State or organization to be bound by the treaty; or

(b)  it appears from practice or other circumstances that it 
was the intention of the States and international organizations 
concerned to consider that person as competent for such purposes 
without having to produce full powers.

2.  By virtue of their functions and without having to produce 
full powers, the following are considered as representing a State for 
the purpose of formulating a reservation at the international level:

(a)  Heads of State, Heads of Government and Ministers for 
Foreign Affairs;

(b)  representatives accredited by States to an international 
conference for the purpose of formulating a reservation to a treaty 
adopted at that conference;

(c)  representatives accredited by States to an international 
organization or one of its organs, for the purpose of formulating a 
reservation to a treaty adopted by that organization or body;

(d)  heads of permanent missions to an international organi-
zation, for the purpose of formulating a reservation to a treaty 
between the accrediting States and that organization.

2.1.4 [2.1.3 bis, 2.1.4]  Absence of consequences at the international 
level of the violation of internal rules regarding the formulation 
of reservations141

1.  The determination of the competent authority and the pro-
cedure to be followed at the internal level for formulating a reser-
vation is a matter for the internal law of each State or relevant rules 
of each international organization.

2.  A State or an international organization may not invoke the 
fact that a reservation has been formulated in violation of a provi-
sion of the internal law of that State or the rules of that organiza-
tion regarding competence and the procedure for formulating res-
ervations as invalidating the reservation.

2.1.5  Communication of reservations142

1.  A reservation must be communicated in writing to the con-
tracting States and contracting organizations and other States and 
international organizations entitled to become parties to the treaty.

2.  A reservation to a treaty in force which is the constituent 
instrument of an international organization or to a treaty which 
creates an organ that has the capacity to accept a reservation must 
also be communicated to such organization or organ.

2.1.6 [2.1.6, 2.1.8]  Procedure for communication of reservations143

1.  Unless otherwise provided in the treaty or agreed by the 
contracting States and international contracting organizations, 
a communication relating to a reservation to a treaty shall be 
transmitted:

(a)  if there is no depositary, directly by the author of the reser-
vation to the contracting States and contracting organizations and 
other States and international organizations entitled to become 
parties to the treaty; or

(b)  if there is a depositary, to the latter, which shall notify the 
States and international organizations for which it is intended as 
soon as possible.

2.  A communication relating to a reservation shall be consid-
ered as having been made with regard to a State or an international 
organization only upon receipt by that State or organization.

141 For the commentary to this guideline, see ibid., pp. 32–34.
142 For the commentary to this guideline, see ibid., pp. 34–38.
143 For the commentary to this guideline, see Yearbook  … 2008, 

vol. II (Part Two), pp. 77–80.
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3.  Where a communication relating to a reservation to a treaty 
is made by electronic mail or by facsimile, it must be confirmed by 
diplomatic note or depositary notification. In such a case the com-
munication is considered as having been made at the date of the 
electronic mail or the facsimile.

2.1.7  Functions of depositaries144

1.  The depositary shall examine whether a reservation to a 
treaty formulated by a State or an international organization is in 
due and proper form and, if need be, bring the matter to the atten-
tion of the State or international organization concerned.

2.  In the event of any difference appearing between a State 
or an international organization and the depositary as to the per-
formance of the latter’s functions, the depositary shall bring the 
question to the attention of:

(a)  the signatory States and organizations and the contracting 
States and contracting organizations; or

(b)  where appropriate, the competent organ of the interna-
tional organization concerned.

2.1.8 [2.1.7  bis]  Procedure in case of manifestly impermissible 
reservations145

1.  Where, in the opinion of the depositary, a reservation is 
manifestly impermissible, the depositary shall draw the attention 
of the author of the reservation to what, in the depositary’s view, 
constitutes the grounds for the impermissibility of the reservation.

2.  If the author of the reservation maintains the reservation, the 
depositary shall communicate the text of the reservation to the signa-
tory States and international organizations and to the contracting 
States and international organizations and, where appropriate, the 
competent organ of the international organization concerned, indi-
cating the nature of legal problems raised by the reservation.

2.1.9  Statement of reasons146

A reservation should to the extent possible indicate the reasons 
why it is being made.

2.2  Confirmation of reservations

2.2.1  Formal confirmation of reservations formulated when signing 
a treaty147

If formulated when signing a treaty subject to ratification, act of 
formal confirmation, acceptance or approval, a reservation must be 
formally confirmed by the reserving State or international organi-
zation when expressing its consent to be bound by the treaty. In 
such a case the reservation shall be considered as having been made 
on the date of its confirmation.

2.2.2 [2.2.3]  Instances of non-requirement of confirmation of reser-
vations formulated when signing a treaty148

A reservation formulated when signing a treaty does not require 
subsequent confirmation when a State or an international organiza-
tion expresses by its signature the consent to be bound by the treaty.

2.2.3 [2.2.4]  Reservations formulated upon signature when a treaty 
expressly so provides149

A reservation formulated when signing a treaty, where the 
treaty expressly provides that a State or an international organiza-
tion may make such a reservation at that time, does not require 
formal confirmation by the reserving State or international organi-
zation when expressing its consent to be bound by the treaty.

144 For the commentary to this guideline, see Yearbook  … 2002, 
vol. II (Part Two), pp. 42–45.

145 This guideline was reconsidered and modified during the fifty-
eighth session (2006). For the new commentary, see Yearbook … 2006, 
vol. II (Part Two), pp. 157–158.

146 For the commentary to this guideline, see Yearbook  … 2008, 
vol. II (Part Two), pp. 80–82.

147 For the commentary to this guideline, see Yearbook  … 2001, 
vol. II (Part Two) and corrigendum, pp. 180–183.

148 For the commentary to this guideline, see ibid., p. 183.
149 For the commentary to this guideline, see ibid., pp. 183–184.

2.3  Late reservations

2.3.1  Late formulation of a reservation150

Unless the treaty provides otherwise, a State or an international 
organization may not formulate a reservation to a treaty after 
expressing its consent to be bound by the treaty except if none of 
the other contracting parties objects to the late formulation of the 
reservation.

2.3.2  Acceptance of late formulation of a reservation151

Unless the treaty provides otherwise or the well-established 
practice followed by the depositary differs, late formulation of a 
reservation shall be deemed to have been accepted by a contract-
ing party if it has made no objections to such formulation by the 
expiry of the 12-month period following the date on which notifica-
tion was received.

2.3.3  Objection to late formulation of a reservation152

If a contracting party to a treaty objects to late formulation of a 
reservation, the treaty shall enter into or remain in force in respect 
of the reserving State or international organization without the res-
ervation being established.

2.3.4  Subsequent exclusion or modification of the legal effect of a 
treaty by means other than reservations153

A contracting party to a treaty may not exclude or modify the 
legal effect of provisions of the treaty by:

(a)  interpretation of a reservation made earlier; or

(b)  a unilateral statement made subsequently under an 
optional clause.

2.3.5  Widening of the scope of a reservation154

The modification of an existing reservation for the purpose of 
widening its scope shall be subject to the rules applicable to the late 
formulation of a reservation. However, if an objection is made to 
that modification, the initial reservation remains unchanged.

2.4  Procedure for interpretative declarations155

2.4.0  Form of interpretative declarations156

An interpretative declaration should preferably be formulated 
in writing.

2.4.1  Formulation of interpretative declarations157

An interpretative declaration must be formulated by a per-
son who is considered as representing a State or an international 
organization for the purpose of adopting or authenticating the text 
of a treaty or expressing the consent of the State or international 
organization to be bound by a treaty.

[2.4.2 [2.4.1 bis]  Formulation of an interpretative declaration at the 
internal level 158

1.  The determination of the competent authority and the pro-
cedure to be followed at the internal level for formulating an inter-
pretative declaration is a matter for the internal law of each State 
or relevant rules of each international organization.

150 For the commentary to this guideline, see ibid., pp. 185–189.
151 For the commentary to this guideline, see ibid., pp. 189–190.
152 For the commentary to this guideline, see ibid., pp. 190–191.
153 For the commentary to this guideline, see ibid., pp. 191–192.
154 For the commentary to this guideline, see Yearbook  … 2004, 

vol. II (Part Two), pp. 106–108.
155 For the commentary, see Yearbook … 2002, vol. II (Part Two), 

p. 115.
156 For the commentary to this guideline, see Yearbook  … 2009, 

vol. II (Part Two), p. 94.
157 For the commentary to this guideline, see Yearbook  … 2002, 

vol. II (Part Two), pp. 46–47.
158 For the commentary to this guideline, see ibid., p. 47.
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2.  A State or an international organization may not invoke 
the fact that an interpretative declaration has been formulated 
in violation of a provision of the internal law of that State or the 
rules of that organization regarding competence and the proce-
dure for formulating interpretative declarations as invalidating the 
declaration.]

2.4.3  Time at which an interpretative declaration may be 
formulated 159

Without prejudice to the provisions of guidelines  1.2.1, 
2.4.6 [2.4.7] and 2.4.7 [2.4.8], an interpretative declaration may be 
formulated at any time.

2.4.3 bis  Communication of interpretative declarations160

The communication of written interpretative declarations 
should be made, mutatis mutandis, in accordance with the proce-
dure established in guidelines 2.1.5, 2.1.6 and 2.1.7.

2.4.4 [2.4.5]  Non-requirement of confirmation of interpretative dec-
larations made when signing a treaty161

An interpretative declaration made when signing a treaty does 
not require subsequent confirmation when a State or an interna-
tional organization expresses its consent to be bound by the treaty.

[2.4.5 [2.4.4]  Formal confirmation of conditional interpretative 
declarations formulated when signing a treaty162

If a conditional interpretative declaration is formulated when 
signing a treaty subject to ratification, act of formal confirma-
tion, acceptance or approval, it must be formally confirmed by the 
declaring State or international organization when expressing its 
consent to be bound by the treaty. In such a case the interpretative 
declaration shall be considered as having been made on the date of 
its confirmation.]163

2.4.6 [2.4.7]  Late formulation of an interpretative declaration164

Where a treaty provides that an interpretative declaration may 
be made only at specified times, a State or an international organi-
zation may not formulate an interpretative declaration concerning 
that treaty subsequently except if none of the other contracting par-
ties objects to the late formulation of the interpretative declaration.

[2.4.7 [2.4.2, 2.4.9]  Formulation and communication of conditional 
interpretative declarations165

1.  A conditional interpretative declaration must be formulated 
in writing.

2.  Formal confirmation of a conditional interpretative decla-
ration must also be made in writing.

3.  A conditional interpretative declaration must be communi-
cated in writing to the contracting States and contracting organiza-
tions and other States and international organizations entitled to 
become parties to the treaty.

159 For the commentary to this guideline, see Yearbook  … 2001, 
vol. II (Part Two) and corrigendum, pp. 192–193.

160 For the commentary to this guideline, see Yearbook  … 2009, 
vol. II (Part Two), p. 95.

161 For the commentary to this guideline, see Yearbook  … 2001, 
vol. II (Part Two) and corrigendum, pp. 193–194.

162 For the commentary to this guideline, see ibid., p. 194.
163 The guidelines on conditional interpretative declarations have 

been placed in square brackets, pending a final determination by the 
Commission on whether the legal regime of such declarations entirely 
follows that of reservations. As this appears to be the case, these guide-
lines will be replaced by a single provision equating these declarations 
with reservations.

164 For the commentary to this guideline, see Yearbook  … 2001, 
vol. II (Part Two) and corrigendum, pp. 194–195.

165 For the commentary to this guideline, see Yearbook  … 2002, 
vol. II (Part Two), pp. 47–48.

4.  A conditional interpretative declaration regarding a treaty 
in force which is the constituent instrument of an international 
organization or a treaty which creates an organ that has the capac-
ity to accept a reservation must also be communicated to such 
organization or organ.]

[2.4.8  Late formulation of a conditional interpretative declaration166

A State or an international organization may not formulate a 
conditional interpretative declaration concerning a treaty after 
expressing its consent to be bound by the treaty except if none of 
the other contracting parties objects to the late formulation of the 
conditional interpretative declaration.]

2.4.9  Modification of an interpretative declaration167

Unless the treaty provides that an interpretative declaration 
may be made or modified only at specified times, an interpretative 
declaration may be modified at any time.

[2.4.10  Limitation and widening of the scope of a conditional inter-
pretative declaration168

The limitation and the widening of the scope of a conditional 
interpretative declaration are governed by the rules respectively 
applicable to the partial withdrawal and the widening of the scope 
of reservations.]

2.5  Withdrawal and modification of reservations and interpretative 
declarations

2.5.1  Withdrawal of reservations169

Unless the treaty otherwise provides, a reservation may be with-
drawn at any time and the consent of a State or of an international 
organization which has accepted the reservation is not required for 
its withdrawal.

2.5.2  Form of withdrawal 170

The withdrawal of a reservation must be formulated in writing.

2.5.3  Periodic review of the usefulness of reservations171

1.  States or international organizations which have made 
one or more reservations to a treaty should undertake a periodic 
review of such reservations and consider withdrawing those which 
no longer serve their purpose.

2.  In such a review, States and international organizations 
should devote special attention to the aim of preserving the integ-
rity of multilateral treaties and, where relevant, give consideration 
to the usefulness of retaining the reservations, in particular in rela-
tion to developments in their internal law since the reservations 
were formulated.

2.5.4 [2.5.5]  Formulation of the withdrawal of a reservation at the 
international level 172

1.  Subject to the usual practices in international organizations 
which are depositaries of treaties, a person is competent to with-
draw a reservation made on behalf of a State or an international 
organization if:

(a)  that person produces appropriate full powers for the pur-
poses of that withdrawal; or

166 For the commentary to this guideline, see Yearbook  … 2001, 
vol.  II (Part Two) and corrigendum, p. 195. This guideline (formerly 
2.4.7 [2.4.8]) was renumbered as a result of the adoption of new guide-
lines at the fifty-fourth session of the Commission (2002).

167 For the commentary to this guideline, see Yearbook  … 2004, 
vol. II (Part Two), pp. 108–109.

168 For the commentary to this guideline, see ibid., p. 109.
169 For the commentary to this guideline, see Yearbook  … 2003, 

vol. II (Part Two), pp. 70–74.
170 For the commentary to this guideline, see ibid., pp. 74–76.
171 For the commentary to this guideline, see ibid., p. 76.
172 For the commentary to this guideline, see ibid., pp. 76–79.
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(b)  it appears from practice or other circumstances that it 
was the intention of the States and international organizations 
concerned to consider that person as competent for such purposes 
without having to produce full powers.

2.  By virtue of their functions and without having to produce 
full powers, the following are competent to withdraw a reservation 
at the international level on behalf of a State:

(a)  Heads of State, Heads of Government and Ministers for 
Foreign Affairs;

(b)  representatives accredited by States to an international 
organization or one of its organs, for the purpose of withdrawing a 
reservation to a treaty adopted by that organization or body;

(c)  heads of permanent missions to an international organi-
zation, for the purpose of withdrawing a reservation to a treaty 
between the accrediting States and that organization.

2.5.5 [2.5.5 bis, 2.5.5 ter]  Absence of consequences at the interna-
tional level of the violation of internal rules regarding the with-
drawal of reservations173

1.  The determination of the competent body and the proce-
dure to be followed for withdrawing a reservation at the internal 
level is a matter for the internal law of each State or the relevant 
rules of each international organization.

2.  A State or an international organization may not invoke the 
fact that a reservation has been withdrawn in violation of a provi-
sion of the internal law of that State or the rules of that organiza-
tion regarding competence and the procedure for the withdrawal of 
reservations as invalidating the withdrawal.

2.5.6  Communication of withdrawal of a reservation174

The procedure for communicating the withdrawal of a reserva-
tion follows the rules applicable to the communication of reserva-
tions contained in guidelines 2.1.5, 2.1.6 [2.1.6, 2.1.8] and 2.1.7.

2.5.7 [2.5.7, 2.5.8]  Effect of withdrawal of a reservation175

1.  The withdrawal of a reservation entails the application as a 
whole of the provisions on which the reservation had been made in 
the relations between the State or international organization which 
withdraws the reservation and all the other parties, whether they 
had accepted the reservation or objected to it.

2.  The withdrawal of a reservation entails the entry into 
force of the treaty in the relations between the State or interna-
tional organization which withdraws the reservation and a State or 
international organization which had objected to the reservation 
and opposed the entry into force of the treaty between itself and 
the reserving State or international organization by reason of that 
reservation.

2.5.8 [2.5.9]  Effective date of withdrawal of a reservation176

Unless the treaty otherwise provides, or it is otherwise agreed, 
the withdrawal of a reservation becomes operative in relation to a 
contracting State or a contracting organization only when notice of 
it has been received by that State or that organization.

Model clauses

A.  Deferment of the effective date of the withdrawal of a 
reservation177

A contracting party which has made a reservation to this treaty 
may withdraw it by means of notification addressed to [the deposi-
tary]. The withdrawal shall take effect on the expiration of a period 
of X [months] [days] after the date of receipt of the notification by 
[the depositary].

173 For the commentary to this guideline, see ibid., pp. 79–80.
174 For the commentary to this guideline, see ibid., pp. 80–81.
175 For the commentary to this guideline, see ibid., pp. 81–83.
176 For the commentary to this guideline, see ibid., pp. 83–86.
177 For the commentary to this model clause, see ibid., p. 86.

B.  Earlier effective date of withdrawal of a reservation178

A contracting party which has made a reservation to this treaty 
may withdraw it by means of a notification addressed to [the depos-
itary]. The withdrawal shall take effect on the date of receipt of 
such notification by [the depositary].

C.  Freedom to set the effective date of withdrawal of a reservation179

A contracting party which has made a reservation to this treaty 
may withdraw it by means of a notification addressed to [the depos-
itary]. The withdrawal shall take effect on the date set by that State 
in the notification addressed to [the depositary].

2.5.9 [2.5.10]  Cases in which a reserving State or international 
organization may unilaterally set the effective date of withdrawal 
of a reservation180

The withdrawal of a reservation takes effect on the date set by 
the withdrawing State or international organization where:

(a)  that date is later than the date on which the other contract-
ing States or international organizations received notification of it; 
or

(b)  the withdrawal does not add to the rights of the withdraw-
ing State or international organization, in relation to the other con-
tracting States or international organizations.

2.5.10 [2.5.11]  Partial withdrawal of a reservation181

1.  The partial withdrawal of a reservation limits the legal 
effect of the reservation and achieves a more complete application 
of the provisions of the treaty, or of the treaty as a whole, to the 
withdrawing State or international organization.

2.  The partial withdrawal of a reservation is subject to the 
same formal and procedural rules as a total withdrawal and takes 
effect on the same conditions.

2.5.11 [2.5.12]  Effect of a partial withdrawal of a reservation182

1.  The partial withdrawal of a reservation modifies the legal 
effect of the reservation to the extent of the new formulation of the 
reservation. Any objection made to the reservation continues to 
have effect as long as its author does not withdraw it, insofar as the 
objection does not apply exclusively to that part of the reservation 
which has been withdrawn.

2.  No objection may be made to the reservation resulting from 
the partial withdrawal, unless that partial withdrawal has a dis-
criminatory effect.

2.5.12  Withdrawal of an interpretative declaration183

An interpretative declaration may be withdrawn at any time 
by the authorities competent for that purpose, following the same 
procedure applicable to its formulation.

[2.5.13  Withdrawal of a conditional interpretative declaration184

The withdrawal of a conditional interpretative declaration is 
governed by the rules applying to the withdrawal of reservations.]

2.6  Formulation of objections

2.6.1  Definition of objections to reservations185

“Objection” means a unilateral statement, however phrased 
or named, made by a State or an international organization in 

178 For the commentary to this model clause, see ibid.
179 For the commentary to this model clause, see ibid.
180 For the commentary to this guideline, see ibid., pp. 86–87.
181 For the commentary to this guideline, see ibid., pp. 87–91.
182 For the commentary to this guideline, see ibid., pp. 91–92.
183 For the commentary to this guideline, see Yearbook  … 2004, 

vol. II (Part Two), pp. 109–110.
184 For the commentary to this guideline, see ibid., p. 110.
185 For the commentary to this guideline, see Yearbook  … 2005, 

vol. II (Part Two), pp. 77–82.
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response to a reservation to a treaty formulated by another State or 
international organization, whereby the former State or organiza-
tion purports to exclude or to modify the legal effects of the res-
ervation, or to exclude the application of the treaty as a whole, in 
relations with the reserving State or organization.

2.6.2  Definition of objections to the late formulation or widening of 
the scope of a reservation186

“Objection” may also mean a unilateral statement whereby a 
State or an international organization opposes the late formulation 
of a reservation or the widening of the scope of a reservation.

2.6.3  Freedom to formulate objections187

A State or international organization may formulate an objec-
tion to a reservation irrespective of the permissibility of the 
reservation.

2.6.4  Freedom to oppose the entry into force of the treaty vis-à-vis 
the author of the reservation188

A State or international organization that formulates an objec-
tion to a reservation may oppose the entry into force of the treaty 
as between itself and the author of the reservation.

2.6.5  Author 189

An objection to a reservation may be formulated by:

(a)  any contracting State and any contracting international 
organization; and

(b)  any State and any international organization that is enti-
tled to become a party to the treaty in which case such a declaration 
does not produce any legal effect until the State or the international 
organization has expressed its consent to be bound by the treaty.

2.6.6  Joint formulation190

The joint formulation of an objection by several States or inter-
national organizations does not affect the unilateral character of 
that objection.

2.6.7  Written form191

An objection must be formulated in writing.

2.6.8  Expression of intention to preclude the entry into force of the 
treaty192

When a State or international organization making an objection 
to a reservation intends to preclude the entry into force of the treaty 
as between itself and the reserving State or international organiza-
tion, it shall definitely express its intention before the treaty would 
otherwise enter into force between them.

2.6.9  Procedure for the formulation of objections193

Guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 are applicable muta-
tis mutandis to objections.

2.6.10  Statement of reasons194

An objection should to the extent possible indicate the reasons 
why it is being made.

186 For the commentary to this guideline, see ibid., p. 82.
187 For the commentary to this guideline, see section C.2 below.
188 Idem.
189 For the commentary to this guideline, see Yearbook  … 2008, 

vol. II (Part Two), pp. 82–84.
190 For the commentary to this guideline, see ibid., pp. 84–85.
191 For the commentary to this guideline, see ibid., p. 85.
192 For the commentary to this guideline, see ibid., pp. 85–87.
193 For the commentary to this guideline, see ibid., pp. 87–88.
194 For the commentary to this guideline, see ibid., pp. 88–89.

2.6.11  Non-requirement of confirmation of an objection made prior 
to formal confirmation of a reservation195

An objection to a reservation made by a State or an international 
organization prior to confirmation of the reservation in accordance 
with guideline 2.2.1 does not itself require confirmation.

2.6.12  Requirement of confirmation of an objection formulated 
prior to the expression of consent to be bound by a treaty196

An objection formulated prior to the expression of consent to 
be bound by the treaty does not need to be formally confirmed 
by the objecting State or international organization at the time it 
expresses its consent to be bound if that State or that organization 
had signed the treaty when it had formulated the objection; it must 
be confirmed if the State or the international organization had not 
signed the treaty.

2.6.13  Time period for formulating an objection197

Unless the treaty otherwise provides, a State or an international 
organization may formulate an objection to a reservation by the 
end of a period of 12 months after it was notified of the reservation 
or by the date on which such State or international organization 
expresses its consent to be bound by the treaty, whichever is later.

2.6.14  Conditional objections198

An objection to a specific potential or future reservation does 
not produce the legal effects of an objection.

2.6.15  Late objections 199

An objection to a reservation formulated after the end of the 
time period specified in guideline 2.6.13 does not produce the legal 
effects of an objection made within that time period.

2.7  Withdrawal and modification of objections to reservations200

2.7.1  Withdrawal of objections to reservations201

Unless the treaty otherwise provides, an objection to a reserva-
tion may be withdrawn at any time.

2.7.2  Form of withdrawal of objections to reservations202

The withdrawal of an objection to a reservation must be formu-
lated in writing.

2.7.3  Formulation and communication of the withdrawal of objec-
tions to reservations203

Guidelines 2.5.4, 2.5.5 and 2.5.6 are applicable mutatis mutandis 
to the withdrawal of objections to reservations.

2.7.4  Effect on reservation of withdrawal of an objection204

A State or an international organization that withdraws an 
objection formulated to a reservation is considered to have accepted 
that reservation.

2.7.5  Effective date of withdrawal of an objection205

Unless the treaty otherwise provides, or it is otherwise agreed, 
the withdrawal of an objection to a reservation becomes operative 
only when notice of it has been received by the State or interna-
tional organization which formulated the reservation.

195 For the commentary to this guideline, see ibid., pp. 89–90.
196 For the commentary to this guideline, see ibid., pp. 90–92.
197 For the commentary to this guideline, see ibid., pp. 92–94.
198 For the commentary to this guideline, see ibid., pp. 94–95.
199 For the commentary to this guideline, see ibid., pp. 95–96.
200 For the commentary, see ibid., pp. 96–98.
201 For the commentary to this guideline, see ibid., p. 98.
202 For the commentary to this guideline, see ibid.
203 For the commentary to this guideline, see ibid., pp. 98–99.
204 For the commentary to this guideline, see ibid., p. 99.
205 For the commentary to this guideline, see ibid., pp. 100–101.
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2.7.6  Cases in which an objecting State or international organiza-
tion may unilaterally set the effective date of withdrawal of an 
objection to a reservation206

The withdrawal of an objection becomes operative on the date 
set by its author where that date is later than the date on which the 
reserving State or international organization received notification 
of it.

2.7.7  Partial withdrawal of an objection207

Unless the treaty provides otherwise, a State or an international 
organization may partially withdraw an objection to a reservation. 
The partial withdrawal of an objection is subject to the same for-
mal and procedural rules as a complete withdrawal and becomes 
operative on the same conditions.

2.7.8  Effect of a partial withdrawal of an objection208

The partial withdrawal modifies the legal effects of the objec-
tion on the treaty relations between the author of the objection and 
the author of the reservation to the extent of the new formulation 
of the objection.

2.7.9  Widening of the scope of an objection to a reservation209

A State or international organization which has made an objec-
tion to a reservation may widen the scope of that objection during 
the time period referred to in guideline  2.6.13 provided that the 
widening does not have as an effect the modification of treaty rela-
tions between the author of the reservation and the author of the 
objection.

2.8  Formulation of acceptances of reservations

2.8.0 [2.8]  Forms of acceptance of reservations210

The acceptance of a reservation may arise from a unilateral 
statement in this respect or silence kept by a contracting State or 
contracting international organization within the periods specified 
in guideline 2.6.13.

2.8.1  Tacit acceptance of reservations211

Unless the treaty otherwise provides, a reservation is considered 
to have been accepted by a State or an international organization if 
it shall have raised no objection to the reservation within the time 
period provided for in guideline 2.6.13.

2.8.2  Unanimous acceptance of reservations212

In the event of a reservation requiring unanimous acceptance 
by some or all States or international organizations which are par-
ties or entitled to become parties to the treaty, such an acceptance 
once obtained is final.

2.8.3  Express acceptance of a reservation213

A State or an international organization may, at any time, 
expressly accept a reservation formulated by another State or 
international organization.

2.8.4  Written form of express acceptance214

The express acceptance of a reservation must be formulated in 
writing.

206 For the commentary to this guideline, see ibid., p. 101.
207 For the commentary to this guideline, see ibid., pp. 101–102.
208 For the commentary to this guideline, see ibid., p. 102.
209 For the commentary to this guideline, see ibid., pp. 102–103.
210 For the commentary to this guideline, see ibid., pp. 103–105.
211 For the commentary to this guideline, see Yearbook  … 2009, 

vol. II (Part Two), pp. 95–97.
212 Ibid., pp. 97–98.
213 Ibid., pp. 98–99.
214 Ibid., pp. 99–100.

2.8.5  Procedure for formulating express acceptance215

Guidelines  2.1.3, 2.1.4, 2.1.5, 2.1.6, and  2.1.7 apply mutatis 
mutandis to express acceptances.

2.8.6  Non-requirement of confirmation of an acceptance made 
prior to formal confirmation of a reservation216

An express acceptance of a reservation made by a State or 
an international organization prior to confirmation of the reser-
vation in accordance with guideline  2.2.1 does not itself require 
confirmation.

2.8.7  Acceptance of a reservation to the constituent instrument of 
an international organization217

When a treaty is a constituent instrument of an international 
organization and unless it otherwise provides, a reservation requires 
the acceptance of the competent organ of that organization.

2.8.8  Organ competent to accept a reservation to a constituent 
instrument218

Subject to the rules of the organization, competence to accept a 
reservation to a constituent instrument of an international organi-
zation belongs to:

(a)  the organ competent to decide on the admission of a mem-
ber to the organization;

(b)  the organ competent to amend the constituent instrument; 
or 

(c)  the organ competent to interpret this instrument.

2.8.9  Modalities of the acceptance of a reservation to a constituent 
instrument 219

1.  Subject to the rules of the organization, the acceptance by 
the competent organ of the organization shall not be tacit. However, 
the admission of the State or the international organization which 
is the author of the reservation is tantamount to the acceptance of 
that reservation.

2.  For the purposes of the acceptance of a reservation to the 
constituent instrument of an international organization, the indi-
vidual acceptance of the reservation by States or international 
organizations that are members of the organization is not required.

2.8.10  Acceptance of a reservation to a constituent instrument that 
has not yet entered into force 220

In the case set forth in guideline 2.8.7 and where the constituent 
instrument has not yet entered into force, a reservation is consid-
ered to have been accepted if no signatory State or signatory inter-
national organization has raised an objection to that reservation 
by the end of a period of 12 months after they were notified of that 
reservation. Such a unanimous acceptance once obtained is final.

2.8.11  Reaction by a member of an international organization to a 
reservation to its constituent instrument 221

Guideline 2.8.7 does not preclude States or international organi-
zations that are members of an international organization from 
taking a position on the permissibility or appropriateness of a res-
ervation to a constituent instrument of the organization. Such an 
opinion is in itself devoid of legal effects.

2.8.12  Final nature of acceptance of a reservation222

Acceptance of a reservation cannot be withdrawn or amended.

215 Ibid., p. 100.
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2.9  Formulation of reactions to interpretative declarations

2.9.1  Approval of an interpretative declaration223

“Approval” of an interpretative declaration means a unilat-
eral statement made by a State or an international organization 
in reaction to an interpretative declaration in respect of a treaty 
formulated by another State or another international organization, 
whereby the former State or organization expresses agreement 
with the interpretation formulated in that declaration.

2.9.2  Opposition to an interpretative declaration224

“Opposition” to an interpretative declaration means a unilat-
eral statement made by a State or an international organization 
in reaction to an interpretative declaration in respect of a treaty 
formulated by another State or another international organization, 
whereby the former State or organization rejects the interpretation 
formulated in the interpretative declaration, including by formu-
lating an alternative interpretation.

2.9.3  Recharacterization of an interpretative declaration225

1.  “Recharacterization” of an interpretative declaration 
means a unilateral statement made by a State or an international 
organization in reaction to an interpretative declaration in respect 
of a treaty formulated by another State or another international 
organization, whereby the former State or organization treats the 
declaration as a reservation.

2.  A State or an international organization that intends to 
treat an interpretative declaration as a reservation should take into 
account draft guidelines 1.3 to 1.3.3.

2.9.4  Freedom to formulate approval, opposition or 
recharacterization226

An approval, opposition or recharacterization in respect of an 
interpretative declaration may be formulated at any time by any 
contracting State or any contracting international organization 
and by any State or any international organization that is entitled 
to become a party to the treaty.

2.9.5  Form of approval, opposition and recharacterization227

An approval, opposition or recharacterization in respect of 
an interpretative declaration should preferably be formulated in 
writing.

2.9.6  Statement of reasons for approval, opposition and 
recharacterization228

An approval, opposition or recharacterization in respect of an 
interpretative declaration should, to the extent possible, indicate 
the reasons why it is being made.

2.9.7  Formulation and communication of approval, opposition or 
recharacterization229

An approval, opposition or recharacterization in respect of an 
interpretative declaration should, mutatis mutandis, be formulated 
and communicated in accordance with guidelines 2.1.3, 2.1.4, 2.1.5, 
2.1.6 and 2.1.7.

2.9.8  Non-presumption of approval or opposition230

1.  An approval of, or an opposition to, an interpretative decla-
ration shall not be presumed.
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2.  Notwithstanding guidelines  2.9.1 and  2.9.2, an approval 
of an interpretative declaration or an opposition thereto may be 
inferred, in exceptional cases, from the conduct of the States or 
international organizations concerned, taking into account all rel-
evant circumstances.

2.9.9  Silence with respect to an interpretative declaration231

1.  An approval of an interpretative declaration shall not 
be inferred from the mere silence of a State or an international 
organization.

2.  In exceptional cases, the silence of a State or an international 
organization may be relevant to determining whether, through its 
conduct and taking account of the circumstances, it has approved 
an interpretative declaration.

[2.9.10  Reactions to conditional interpretative declarations232

Guidelines 2.6.1 to 2.8.12 shall apply, mutatis mutandis, to reac-
tions of States and international organizations to conditional inter-
pretative declarations.]

3.  Permissibility of reservations and interpretative declarations

3.1  Permissible reservations233

A State or an international organization may, when signing, 
ratifying, formally confirming, accepting, approving or acceding to 
a treaty, formulate a reservation unless:

(a)  the reservation is prohibited by the treaty;

(b)  the treaty provides that only specified reservations, which 
do not include the reservation in question, may be made; or

(c)  in cases not falling under subparagraphs  (a) and (b), the 
reservation is incompatible with the object and purpose of the 
treaty.

3.1.1  Reservations expressly prohibited by the treaty234

A reservation is expressly prohibited by the treaty if it contains 
a particular provision:

(a)  prohibiting all reservations;

(b)  prohibiting reservations to specified provisions and a res-
ervation in question is formulated to one of such provisions; or

(c)  prohibiting certain categories of reservations and a reser-
vation in question falls within one of such categories.

3.1.2  Definition of specified reservations235

For the purposes of guideline 3.1, the expression “specified res-
ervations” means reservations that are expressly envisaged in the 
treaty to certain provisions of the treaty or to the treaty as a whole 
with respect to certain specific aspects.

3.1.3  Permissibility of reservations not prohibited by the treaty236

Where the treaty prohibits the formulation of certain reserva-
tions, a reservation which is not prohibited by the treaty may be 
formulated by a State or an international organization only if it is 
not incompatible with the object and purpose of the treaty.

3.1.4  Permissibility of specified reservations237

Where the treaty envisages the formulation of specified reserva-
tions without defining their content, a reservation may be formu-
lated by a State or an international organization only if it is not 
incompatible with the object and purpose of the treaty.
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3.1.5  Incompatibility of a reservation with the object and purpose 
of the treaty238

A reservation is incompatible with the object and purpose of the 
treaty if it affects an essential element of the treaty that is necessary 
to its general thrust, in such a way that the reservation impairs the 
raison d’être of the treaty.

3.1.6  Determination of the object and purpose of the treaty239

The object and purpose of the treaty is to be determined in good 
faith, taking account of the terms of the treaty in their context. 
Recourse may also be had in particular to the title of the treaty, the 
preparatory work of the treaty and the circumstances of its conclu-
sion and, where appropriate, the subsequent practice agreed upon 
by the parties.

3.1.7  Vague or general reservations240

A reservation shall be worded in such a way as to allow its scope 
to be determined, in order to assess in particular its compatibility 
with the object and purpose of the treaty.

3.1.8  Reservations to a provision reflecting a customary norm 241

1.  The fact that a treaty provision reflects a customary norm is 
a pertinent factor in assessing the validity of a reservation although 
it does not in itself constitute an obstacle to the formulation of the 
reservation to that provision.

2.  A reservation to a treaty provision which reflects a custom-
ary norm does not affect the binding nature of that customary 
norm which shall continue to apply as such between the reserv-
ing State or international organization and other States or interna-
tional organizations which are bound by that norm.

3.1.9  Reservations contrary to a rule of jus cogens242

A reservation cannot exclude or modify the legal effect of a 
treaty in a manner contrary to a peremptory norm of general inter-
national law.

3.1.10  Reservations to provisions relating to non-derogable rights243

A State or an international organization may not formulate a 
reservation to a treaty provision relating to non-derogable rights 
unless the reservation in question is compatible with the essential 
rights and obligations arising out of that treaty. In assessing that 
compatibility, account shall be taken of the importance which the 
parties have conferred upon the rights at issue by making them 
non-derogable.

3.1.11  Reservations relating to internal law244

A reservation by which a State or an international organization 
purports to exclude or to modify the legal effect of certain provi-
sions of a treaty or of the treaty as a whole in order to preserve the 
integrity of specific norms of the internal law of that State or rules 
of that organization may be formulated only insofar as it is compat-
ible with the object and purpose of the treaty.

3.1.12  Reservations to general human rights treaties245

To assess the compatibility of a reservation with the object and 
purpose of a general treaty for the protection of human rights, 
account shall be taken of the indivisibility, interdependence and 
interrelatedness of the rights set out in the treaty as well as the 
importance that the right or provision which is the subject of the 
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reservation has within the general thrust of the treaty, and the 
gravity of the impact the reservation has upon it.

3.1.13  Reservations to treaty provisions concerning dispute settle-
ment or the monitoring of the implementation of the treaty246

A reservation to a treaty provision concerning dispute settle-
ment or the monitoring of the implementation of the treaty is not, 
in itself, incompatible with the object and purpose of the treaty, 
unless:

(a)  the reservation purports to exclude or modify the legal 
effect of a provision of the treaty essential to its raison d’être; or

(b)  the reservation has the effect of excluding the reserving 
State or international organization from a dispute settlement or 
treaty implementation monitoring mechanism with respect to a 
treaty provision that it has previously accepted, if the very purpose 
of the treaty is to put such a mechanism into effect.

3.2  Assessment of the permissibility of reservation247

The following may assess, within their respective competences, 
the permissibility of reservations to a treaty formulated by a State 
or an international organization:

(a)  contracting States or contracting organizations;

(b)  dispute settlement bodies; and

(c)  treaty monitoring bodies.

3.2.1  Competence of the treaty monitoring bodies to assess the per-
missibility of reservations248

1.  A treaty monitoring body may, for the purpose of discharg-
ing the functions entrusted to it, assess the permissibility of reserva-
tions formulated by a State or an international organization.

2.  The conclusions formulated by such a body in the exercise 
of this competence shall have the same legal effect as that deriving 
from the performance of its monitoring role.

3.2.2  Specification of the competence of treaty monitoring bodies to 
assess the permissibility of reservations249

When providing bodies with the competence to monitor the 
application of treaties, States or international organizations should 
specify, where appropriate, the nature and the limits of the com-
petence of such bodies to assess the permissibility of reservations. 
For the existing monitoring bodies, measures could be adopted to 
the same ends.

3.2.3  Cooperation of States and international organizations with 
treaty monitoring bodies250

States and international organizations that have formulated 
reservations to a treaty establishing a treaty monitoring body are 
required to cooperate with that body and should give full consid-
eration to that body’s assessment of the permissibility of the reser-
vations that they have formulated.

3.2.4  Bodies competent to assess the permissibility of reservations in 
the event of the establishment of a treaty monitoring body251

When a treaty establishes a treaty monitoring body, the com-
petence of that body is without prejudice to the competence of the 
contracting States or contracting international organizations to 
assess the permissibility of reservations to that treaty, or to that 
of dispute settlement bodies competent to interpret or apply the 
treaty.
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3.2.5  Competence of dispute settlement bodies to assess the permis-
sibility of reservations 252

When a dispute settlement body is competent to adopt decisions 
binding upon the parties to a dispute, and the assessment of the 
permissibility of a reservation is necessary for the discharge of such 
competence by that body, such assessment is, as an element of the 
decision, legally binding upon the parties.

3.3  Consequences of the non-permissibility of a reservation 253

A reservation formulated in spite of a prohibition arising from 
the provisions of the treaty or in spite of its incompatibility with the 
object and the purpose of the treaty is impermissible, without there 
being any need to distinguish between the consequences of these 
grounds for non-permissibility.

3.3.1  Non-permissibility of reservations and international 
responsibility 254

The formulation of an impermissible reservation produces its 
consequences pursuant to the law of treaties and does not, in itself, 
engage the international responsibility of the State or international 
organization which has formulated it.

3.3.2 [3.3.3]  Effect of individual acceptance of an impermissible 
reservation255

Acceptance of an impermissible reservation by a contracting 
State or by a contracting organization shall not cure the nullity of 
the reservation.

3.3.3 [3.3.4]  Effect of collective acceptance of an impermissible 
reservation 256

A reservation that is prohibited by the treaty or which is incom-
patible with its object and purpose shall be deemed permissible if 
no contracting State or contracting organization objects to it after 
having been expressly informed thereof by the depositary at the 
request of a contracting State or a contracting organization.

3.4  Permissibility of reactions to reservations 257

3.4.1  Permissibility of the acceptance of a reservation258

The express acceptance of an impermissible reservation is itself 
impermissible.

3.4.2  Permissibility of an objection to a reservation259

An objection to a reservation by which a State or an interna-
tional organization purports to exclude in its relations with the 
author of the reservation the application of provisions of the treaty 
to which the reservation does not relate is only permissible if:

(a)  the additional provisions thus excluded have a sufficient 
link with the provisions to which the reservation relates; and

(b)  the objection would not defeat the object and purpose of 
the treaty in the relations between the author of the reservation and 
the author of the objection.

3.5  Permissibility of an interpretative declaration260

A State or an international organization may formulate an 
interpretative declaration unless the interpretative declaration is 
prohibited by the treaty or is incompatible with a peremptory norm 
of general international law.
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3.5.1  Permissibility of an interpretative declaration which is in fact 
a reservation261

If a unilateral statement which purports to be an interpreta-
tive declaration is in fact a reservation, its permissibility must 
be assessed in accordance with the provisions of guidelines  3.1 
to 3.1.13.

[3.5.2  Conditions for the permissibility of a conditional interpreta-
tive declaration262

The permissibility of a conditional interpretative declaration 
must be assessed in accordance with the provisions of guidelines 3.1 
to 3.1.13.]

[3.5.3  Competence to assess the permissibility of a conditional inter-
pretative declaration 263

The provisions of guidelines 3.2 to 3.2.4 apply, mutatis mutandis, 
to conditional interpretative declarations.]

3.6  Permissibility of reactions to interpretative declarations 264

Subject to the provisions of guidelines  3.6.1 and  3.6.2, an 
approval of, opposition to, or recharacterization of, an inter-
pretative declaration shall not be subject to any conditions for 
permissibility.

3.6.1  Permissibility of approvals of interpretative declarations 265

An approval of an impermissible interpretative declaration is 
itself impermissible.

3.6.2  Permissibility of oppositions to interpretative declarations 266

An opposition to an interpretative declaration is impermissible 
to the extent that it does not comply with the conditions for permis-
sibility of an interpretative declaration set forth in guideline 3.5.

4.  Legal effects of reservations and interpretative declarations 267

4.1  Establishment of a reservation with regard to another State or 
organization 268

A reservation formulated by a State or an international organi-
zation is established with regard to a contracting State or a con-
tracting organization if it is permissible and was formulated in 
accordance with the required form and procedures, and if that 
contracting State or contracting organization has accepted it.

4.1.1  Establishment of a reservation expressly authorized by a 
treaty269

1.  A reservation expressly authorized by a treaty does not 
require any subsequent acceptance by the other contracting States 
and contracting organizations, unless the treaty so provides.

2.  A reservation expressly authorized by a treaty is established 
with regard to the other contracting States and contracting organi-
zations if it was formulated in accordance with the required form 
and procedures.

4.1.2  Establishment of a reservation to a treaty which has to be 
applied in its entirety270

A reservation to a treaty in respect of which it appears, from 
the limited number of negotiating States and organizations and the 
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object and purpose of the treaty, that the application of the treaty 
in its entirety between all the parties is an essential condition of the 
consent of each one to be bound by the treaty is established with 
regard to the other contracting States and contracting organiza-
tions if it is permissible and was formulated in accordance with the 
required form and procedures, and if all the contracting States and 
contracting organizations have accepted it.

4.1.3  Establishment of a reservation to a constituent instrument of 
an international organization271

A reservation to a treaty which is a constituent instrument of an 
international organization is established with regard to the other 
contracting States and contracting organizations if it is permis-
sible and was formulated in accordance with the required form and 
procedures, and if it has been accepted in conformity with guide-
lines 2.8.7 to 2.8.10.

4.2  Effects of an established reservation272

4.2.1  Status of the author of an established reservation273

As soon as a reservation is established in accordance with guide-
lines 4.1 to 4.1.3, its author becomes a contracting State or contract-
ing organization to the treaty.

4.2.2  Effect of the establishment of a reservation on the entry into 
force of a treaty274

1.  When a treaty has not yet entered into force, the author of 
a reservation shall be included in the number of contracting States 
and contracting organizations required for the treaty to enter into 
force once the reservation is established.

2.  The author of the reservation may, however, be included at 
an earlier date in the number of contracting States and contract-
ing organizations required for the treaty to enter into force, if no 
contracting State or contracting organization is opposed in a par-
ticular case.

4.2.3  Effect of the establishment of a reservation on the status of the 
author as a party to the treaty275

The establishment of a reservation constitutes its author a 
party to the treaty in relation to contracting States and contracting 
organizations in respect of which the reservation is established if or 
when the treaty is in force.

4.2.4  Effect of an established reservation on treaty relations276

1.  A reservation established with regard to another party 
excludes or modifies for the reserving State or international organi-
zation in its relations with that other party the legal effect of the pro-
visions of the treaty to which the reservation relates or of the treaty 
as a whole with respect to certain specific aspects, to the extent of the 
reservation.

2.  To the extent that an established reservation excludes the 
legal effect of certain provisions of a treaty, the author of that reser-
vation has neither rights nor obligations under those provisions in 
its relations with the other parties with regard to which the reserva-
tion is established. Those other parties shall likewise have neither 
rights nor obligations under those provisions in their relations with 
the author of the reservation.

3.  To the extent that an established reservation modifies the 
legal effect of certain provisions of a treaty, the author of that reser-
vation has rights and obligations under those provisions, as modified 
by the reservation, in its relations with the other parties with regard 
to which the reservation is established. Those other parties shall have 
rights and obligations under those provisions, as modified by the res-
ervation, in their relations with the author of the reservation.
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4.2.5  Non-reciprocal application of obligations to which a reserva-
tion relates277

Insofar as the obligations under the provisions to which the res-
ervation relates are not subject to reciprocal application in view of 
the nature of the obligations or the object and purpose of the treaty, 
the content of the obligations of the parties other than the author of 
the reservation remains unaffected. The content of the obligations of 
those parties likewise remains unaffected when reciprocal applica-
tion is not possible because of the content of the reservation.

4.3  Effect of an objection to a valid reservation278

Unless the reservation has been established with regard to an 
objecting State or international organization, the formulation of an 
objection to a valid reservation precludes the reservation from hav-
ing its intended effects as against that State or organization.

4.3.1  Effect of an objection on the entry into force of the treaty 
as between the author of the objection and the author of a 
reservation279

An objection by a contracting State or by a contracting organi-
zation to a valid reservation does not preclude the entry into force 
of the treaty as between the objecting State or organization and 
the reserving State or organization, except in the case mentioned 
in guideline 4.3.4.

4.3.2  Entry into force of the treaty between the author of a reserva-
tion and the author of an objection280

The treaty enters into force between the author of a valid res-
ervation and the objecting contracting State or contracting organi-
zation as soon as the author of the reservation has become a con-
tracting State or a contracting organization in accordance with 
guideline 4.2.1 and the treaty has entered into force.

4.3.3  Non-entry into force of the treaty for the author of a reserva-
tion when unanimous acceptance is required 281

If unanimous acceptance is required for the establishment of 
the reservation, any objection by a contracting State or by a con-
tracting organization to a valid reservation precludes the entry into 
force of the treaty for the reserving State or organization.

4.3.4  Non-entry into force of the treaty as between the author of a 
reservation and the author of an objection with maximum effect282

An objection by a contracting State or by a contracting organi-
zation to a valid reservation precludes the entry into force of the 
treaty as between the objecting State or organization and the 
reserving State or organization, if the objecting State or organiza-
tion has definitely expressed an intention to that effect in accord-
ance with guideline 2.6.8.

4.3.5  Effect of an objection on treaty relations283

1.  When a State or an international organization objecting to 
a valid reservation has not opposed the entry into force of the treaty 
between itself and the reserving State or organization, the provi-
sions to which the reservation relates do not apply as between the 
author of the reservation and the objecting State or organization, 
to the extent of the reservation.

2.  To the extent that a valid reservation purports to exclude 
the legal effect of certain provisions of the treaty, when a contract-
ing State or a contracting organization has raised an objection to it 
but has not opposed the entry into force of the treaty between itself 
and the author of the reservation, the objecting State or organiza-
tion and the author of the reservation are not bound, in their treaty 
relations, by the provisions to which the reservation relates.
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3.  To the extent that a valid reservation purports to modify the 
legal effect of certain provisions of the treaty, when a contracting 
State or a contracting organization has raised an objection to it 
but has not opposed the entry into force of the treaty between itself 
and the author of the reservation, the objecting State or organiza-
tion and the author of the reservation are not bound, in their treaty 
relations, by the provisions of the treaty as intended to be modified 
by the reservation.

4.  All the provisions of the treaty other than those to which the 
reservation relates shall remain applicable as between the reserv-
ing State or organization and the objecting State or organization.

4.3.6  Effect of an objection on provisions other than those to which 
the reservation relates284

1.  A provision of the treaty to which the reservation does not 
relate, but which has a sufficient link with the provisions to which 
the reservation does relate, is not applicable in the treaty relations 
between the author of the reservation and the author of an objec-
tion formulated in accordance with guideline 3.4.2.

2.  The reserving State or organization may, within a period 
of 12 months following the notification of such an objection, oppose 
the entry into force of the treaty between itself and the objecting State 
or organization. In the absence of such opposition, the treaty shall 
apply between the author of the reservation and the author of the 
objection to the extent provided by the reservation and the objection.

4.3.7  Right of the author of a valid reservation not to be compelled 
to comply with the treaty without the benefit of its reservation285

The author of a reservation which is permissible and which has 
been formulated in accordance with the required form and pro-
cedures cannot be compelled to comply with the provisions of the 
treaty without the benefit of its reservation.

4.4  Effect of a reservation on rights and obligations outside of the 
treaty

4.4.1  Absence of effect on rights and obligations under another 
treaty286

A reservation, acceptance of it or objection to it neither modifies 
nor excludes the respective rights and obligations of their authors 
under another treaty to which they are parties.

4.4.2  Absence of effect on rights and obligations under customary 
international law287

A reservation to a treaty provision which reflects a rule of cus-
tomary international law does not of itself affect the rights and 
obligations under that rule, which shall continue to apply as such 
between the reserving State or organization and other States or 
international organizations which are bound by that rule.

4.4.3  Absence of effect on a peremptory norm of general interna-
tional law (jus cogens)288

A reservation to a treaty provision which reflects a peremptory 
norm of general international law (jus cogens) does not affect the 
binding nature of that norm, which shall continue to apply as such 
between the reserving State or organization and other States or 
international organizations.

4.5  Consequences of an invalid reservation289

4.5.1 [3.3.2, later 4.5.1 and 4.5.2]  Nullity of an invalid reservation290

A reservation that does not meet the conditions of formal 
validity and permissibility set out in Parts 2 and 3 of the Guide to 
Practice is null and void, and therefore devoid of legal effect.
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4.5.2 [4.5.3]  Status of the author of an invalid reservation in rela-
tion to the treaty291

1.  When an invalid reservation has been formulated, the 
reserving State or the reserving international organization is con-
sidered a contracting State or a contracting organization or, as the 
case may be, a party to the treaty without the benefit of the reserva-
tion, unless a contrary intention of the said State or organization 
can be identified.

2.  The intention of the author of the reservation shall be iden-
tified by taking into consideration all factors that may be relevant 
to that end, including:

(a)  the wording of the reservation;

(b)  statements made by the author of the reservation when 
negotiating, signing or ratifying the treaty, or otherwise expressing 
its consent to be bound by the treaty;

(c)  subsequent conduct of the author of the reservation;

(d)  reactions of other contracting States and contracting 
organizations;

(e)  the provision or provisions to which the reservation relates; 
and

(f)  the object and purpose of the treaty.

4.5.3 [4.5.4]  Reactions to an invalid reservation292

1.  The nullity of an invalid reservation does not depend on the 
objection or the acceptance by a contracting State or a contracting 
organization.

2.  Nevertheless, a State or an international organization which 
considers that the reservation is invalid should, if it deems it appro-
priate, formulate a reasoned objection as soon as possible.

4.6  Absence of effect of a reservation on the relations between the 
other parties to the treaty293

A reservation does not modify the provisions of the treaty for 
the other parties to the treaty inter se.

4.7  Effect of an interpretative declaration294

4.7.1 [4.7 and 4.7.1]  Clarification of the terms of the treaty by an 
interpretative declaration295

1.  An interpretative declaration does not modify treaty obliga-
tions. It may only specify or clarify the meaning or scope which its 
author attributes to a treaty or to certain provisions thereof and 
may, as appropriate, constitute an element to be taken into account 
in interpreting the treaty in accordance with the general rule of 
interpretation of treaties.

2.  In interpreting the treaty, account shall also be taken, as 
appropriate, of the approval of, or opposition to, the interpre-
tative declaration, by other contracting States or contracting 
organizations.

4.7.2  Effect of the modification or the withdrawal of an interpreta-
tive declaration in respect of its author296

The modification or the withdrawal of an interpretative dec-
laration may not produce the effects provided for in draft guide-
line 4.7.1 to the extent that other contracting States or contracting 
organizations have relied upon the initial declaration.

291 Idem.
292 Idem.
293 Idem.
294 For the commentary, see section C.2 below.
295 For the commentary to this guideline, see section C.2 below.
296 Idem.



44	 Report of the International Law Commission on the work of its sixty-second session

4.7.3  Effect of an interpretative declaration approved by all the con-
tracting States and contracting organizations297

An interpretative declaration that has been approved by all the 
contracting States and contracting organizations may constitute an 
agreement regarding the interpretation of the treaty.

5.  Reservations, acceptances of and objections to reservations, and 
interpretative declarations in the case of succession of States298

5.1  Reservations and succession of States

5.1.1 [5.1]  Newly independent States299

1.  When a newly independent State establishes its status as a 
party or as a contracting State to a multilateral treaty by a notifica-
tion of succession, it shall be considered as maintaining any reser-
vation to that treaty which was applicable at the date of the succes-
sion of States in respect of the territory to which the succession of 
States relates unless, when making the notification of succession, it 
expresses a contrary intention or formulates a reservation which 
relates to the same subject matter as that reservation.

2.  When making a notification of succession establishing its 
status as a party or as a contracting State to a multilateral treaty, 
a newly independent State may formulate a reservation unless the 
reservation is one the formulation of which would be excluded by 
the provisions of subparagraph (a), (b) or (c) of guideline 3.1 of the 
Guide to Practice.

3.  When a newly independent State formulates a reserva-
tion in conformity with paragraph 2, the relevant rules set out in 
Part 2 (Procedure) of the Guide to Practice apply in respect of that 
reservation.

4.  For the purposes of this Part of the Guide to Practice, 
“newly independent State” means a successor State the territory of 
which immediately before the date of the succession of States was 
a dependent territory for the international relations of which the 
predecessor State was responsible.

5.1.2 [5.2]  Uniting or separation of States300

1.  Subject to the provisions of guideline 5.1.3, a successor State 
which is a party to a treaty as the result of a uniting or separation 
of States shall be considered as maintaining any reservation to the 
treaty which was applicable at the date of the succession of States 
in respect of the territory to which the succession of States relates, 
unless it expresses its intention not to maintain one or more reser-
vations of the predecessor State at the time of the succession.

2.  A successor State which is a party to a treaty as the result 
of a uniting or separation of States may not formulate a new 
reservation.

3.  When a successor State formed from a uniting or separa-
tion of States makes a notification whereby it establishes its status 
as a party or as a contracting State to a treaty which, at the date of 
the succession of States, was not in force for the predecessor State 
but to which the predecessor State was a contracting State, that 
State shall be considered as maintaining any reservation to the 
treaty which was applicable at the date of the succession of States 
in respect of the territory to which the succession of States relates, 
unless it expresses a contrary intention when making the notifica-
tion or formulates a reservation which relates to the same subject 
matter as that reservation. That successor State may formulate a 
new reservation to the treaty.

4.  A successor State may formulate a reservation in accord-
ance with paragraph 3 only if the reservation is one the formula-
tion of which would not be excluded by the provisions of subpara-
graph (a), (b) or (c) of guideline 3.1 of the Guide to Practice. The 
relevant rules set out in Part 2 (Procedure) of the Guide to Practice 
apply in respect of that reservation.

297 Idem.
298 For the commentary, see section C.2 below.
299 For the commentary to this guideline, see section C.2 below.
300 Idem.

5.1.3 [5.3]  Irrelevance of certain reservations in cases involving a 
uniting of States301

When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of any of them 
continues in force in respect of the successor State, such reserva-
tions as may have been formulated by any such State which, at the 
date of the succession of States, was a contracting State in respect of 
which the treaty was not in force shall not be maintained.

5.1.4  Establishment of new reservations formulated by a successor 
State302

Part 4 of the Guide to Practice applies to new reservations 
formulated by a successor State in accordance with guideline 5.1.1 
or 5.1.2.

5.1.5 [5.4]  Maintenance of the territorial scope of reservations for-
mulated by the predecessor State303

Subject to the provisions of guideline 5.1.6, a reservation con-
sidered as being maintained in conformity with guideline  5.1.1, 
paragraph 1, or guideline 5.1.2, paragraph 1 or 3, shall retain the 
territorial scope that it had at the date of the succession of States, 
unless the successor State expresses a contrary intention.

5.1.6 [5.5]  Territorial scope of reservations in cases involving a 
uniting of States304

1.  When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of only one of 
the States forming the successor State becomes applicable to a part 
of the territory of that State to which it did not apply previously, 
any reservation considered as being maintained by the successor 
State shall apply to that territory unless:

(a)  the successor State expresses a contrary intention when 
making the notification extending the territorial scope of the treaty; 
or

(b)  the nature or purpose of the reservation is such that the 
reservation cannot be extended beyond the territory to which it was 
applicable at the date of the succession of States.

2.  When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of two or more 
of the uniting States becomes applicable to a part of the territory 
of the successor State to which it did not apply at the date of the 
succession of States, no reservation shall extend to that territory 
unless:

(a)  an identical reservation has been formulated by each of 
those States in respect of which the treaty was in force at the date of 
the succession of States;

(b)  the successor State expresses a different intention when 
making the notification extending the territorial scope of the treaty; 
or

(c)  a contrary intention otherwise becomes apparent from the 
circumstances surrounding that State’s succession to the treaty.

3.  A notification purporting to extend the territorial scope of 
reservations within the meaning of paragraph 2 (b) shall be with-
out effect if such an extension would give rise to the application of 
contradictory reservations to the same territory.

4.  The provisions of the foregoing paragraphs shall apply 
mutatis mutandis to reservations considered as being maintained 
by a successor State that is a contracting State, following a uniting 
of States, to a treaty which was not in force for any of the uniting 
States at the date of the succession of States but to which one or 
more of those States were contracting States at that date, when the 
treaty becomes applicable to a part of the territory of the successor 
State to which it did not apply at the date of the succession of States.

301 Idem.
302 Idem.
303 Idem.
304 Idem.
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5.1.7 [5.6]  Territorial scope of reservations of the successor State in 
cases of succession involving part of a territory305

When, as a result of a succession of States involving part of a ter-
ritory, a treaty to which the successor State is a party or a contract-
ing State becomes applicable to that territory, any reservation to the 
treaty formulated previously by that State shall also apply to that 
territory as from the date of the succession of States unless:

(a)  the successor State expresses a contrary intention; or

(b)  it appears from the reservation that its scope was limited 
to the territory of the successor State that was within its borders 
prior to the date of the succession of States, or to a specific territory.

5.1.8 [5.7]  Timing of the effects of non-maintenance by a successor 
State of a reservation formulated by the predecessor State306

The non-maintenance, in conformity with guideline  5.1.1 
or 5.1.2, by the successor State of a reservation formulated by the 
predecessor State becomes operative in relation to another con-
tracting State or contracting organization or another State or inter-
national organization party to the treaty only when notice of it has 
been received by that State or international organization.

5.1.9 [5.9]  Late reservations formulated by a successor State307

A reservation shall be considered as late if it is formulated:

(a)  by a newly independent State after it has made a notifica-
tion of succession to the treaty;

(b)  by a successor State other than a newly independent State 
after it has made a notification establishing its status as a party or 
as a contracting State to a treaty which, at the date of the succession 
of States, was not in force for the predecessor State but in respect of 
which the predecessor State was a contracting State; or

(c)  by a successor State other than a newly independent State 
in respect of a treaty which, following the succession of States, con-
tinues in force for that State.

5.2  Objections to reservations and succession of States

5.2.1 [5.10]  Maintenance by the successor State of objections for-
mulated by the predecessor State308

Subject to the provisions of guideline  5.2.2, a successor State 
shall be considered as maintaining any objection formulated by 
the predecessor State to a reservation formulated by a contracting 
State or contracting organization or by a State party or interna-
tional organization party to a treaty unless it expresses a contrary 
intention at the time of the succession.

5.2.2 [5.11]  Irrelevance of certain objections in cases involving a 
uniting of States309

1.  When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of any of them 
continues in force in respect of the State so formed, such objections 
to a reservation as may have been formulated by any such State 
which, at the date of the succession of States, was a contracting 
State in respect of which the treaty was not in force shall not be 
maintained.

2.  When, following a uniting of two or more States, the succes-
sor State is a party or a contracting State to a treaty to which it has 
maintained reservations in conformity with guideline 5.1.1 or 5.1.2, 
objections to a reservation made by another contracting State or a 
contracting organization or by a State or an international organiza-
tion party to the treaty shall not be maintained if the reservation is 
identical or equivalent to a reservation which the successor State 
itself has maintained.

305 Idem.
306 Idem.
307 Idem.
308 Idem.
309 Idem.

5.2.3 [5.12]  Maintenance of objections to reservations of the prede-
cessor State  310

When a reservation formulated by the predecessor State is con-
sidered as being maintained by the successor State in conformity 
with guideline 5.1.1 or 5.1.2, any objection to that reservation for-
mulated by another contracting State or State party or by a con-
tracting organization or international organization party to the 
treaty shall be considered as being maintained in respect of the suc-
cessor State.

5.2.4 [5.13]  Reservations of the predecessor State to which no objec-
tions have been made 311

When a reservation formulated by the predecessor State is con-
sidered as being maintained by the successor State in conformity 
with guideline 5.1.1 or 5.1.2, a contracting State or State party or 
a contracting organization or international organization party to 
the treaty that had not objected to the reservation in respect of the 
predecessor State may not object to it in respect of the successor 
State, unless:

(a)  the time period for formulating an objection has not yet 
expired at the date of the succession of States and the objection is 
made within that time period; or

(b)  the territorial extension of the reservation radically 
changes the conditions for the operation of the reservation.

5.2.5 [5.14]  Capacity of a successor State to formulate objections to 
reservations312

1.  When making a notification of succession establishing 
its status as a party or as a contracting State to a treaty, a newly 
independent State may, in the conditions laid down in the relevant 
guidelines of the Guide to Practice, object to reservations formu-
lated by a contracting State or State party or by a contracting 
organization or international organization party to the treaty, even 
if the predecessor State made no such objection.

2.  A successor State other than a newly independent State 
shall also have the capacity provided for in paragraph 1 when mak-
ing a notification establishing its status as a party or as a contract-
ing State to a treaty which, at the date of the succession of States, 
was not in force for the predecessor State but in respect of which 
the predecessor State was a contracting State.

3.  The capacity referred to in the foregoing paragraphs shall 
nonetheless not be recognized in the case of treaties falling under 
guidelines 2.8.2 and 4.1.2.

5.2.6 [5.15]  Objections by a successor State other than a newly inde-
pendent State in respect of which a treaty continues in force 313

A successor State other than a newly independent State in 
respect of which a treaty continues in force following a succession 
of States may not formulate an objection to a reservation to which 
the predecessor State had not objected unless the time period for 
formulating an objection has not yet expired at the date of the suc-
cession of States and the objection is made within that time period.

5.3  Acceptances of reservations and succession of States

5.3.1 [5.16  bis]  Maintenance by a newly independent State of 
express acceptances formulated by the predecessor State 314

When a newly independent State establishes, by a notification of 
succession, its status as a party or as a contracting State to a mul-
tilateral treaty, it shall be considered as maintaining any express 
acceptance by the predecessor State of a reservation formulated 
by a contracting State or by a contracting organization unless it 
expresses a contrary intention within 12 months of the date of the 
notification of succession.

310 Idem.
311 Idem.
312 Idem.
313 Idem.
314 Idem.
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5.3.2 [5.17]  Maintenance by a successor State other than a newly 
independent State of express acceptances formulated by the pre-
decessor State 315

1.  A successor State, other than a newly independent State, in 
respect of which a treaty continues in force following a succession 
of States shall be considered as maintaining any express acceptance 
by the predecessor State of a reservation formulated by a contract-
ing State or by a contracting organization.

2.  When making a notification of succession establishing its 
status as a contracting State or as a party to a treaty which, on the 
date of the succession of States, was not in force for the predecessor 
State but to which the predecessor State was a contracting State, a 
successor State other than a newly independent State shall be con-
sidered as maintaining any express acceptance by the predecessor 
State of a reservation formulated by a contracting State or by a 
contracting organization unless it expresses a contrary intention 
within 12 months of the date of the notification of succession.

5.3.3 [5.18]  Timing of the effects of non-maintenance by a succes-
sor State of an express acceptance formulated by the predecessor 
State 316

The non-maintenance, in conformity with guideline  5.3.1 or 
guideline 5.3.2, paragraph 2, by the successor State of the express 
acceptance by the predecessor State of a reservation formulated 
by a contracting State or by a contracting organization becomes 
operative in relation to a contracting State or a contracting organi-
zation only when notice of it has been received by that State or that 
organization.

5.4  Interpretative declarations and succession of States

5.4.1 [5.19]  Interpretative declarations formulated by the predeces-
sor State317 

1.  A successor State should, to the extent possible, clarify its 
position concerning interpretative declarations formulated by the 
predecessor State. In the absence of any such clarification, a suc-
cessor State shall be considered as maintaining the interpretative 
declarations of the predecessor State.

2.  The preceding paragraph is without prejudice to situations 
in which the successor State has demonstrated, by its conduct, its 
intention to maintain or to reject an interpretative declaration for-
mulated by the predecessor State.

2. T ext of the draft guidelines and commentaries 
thereto provisionally adopted by the Commission at 
its sixty-second session

106.  The text of the draft guidelines, together with com-
mentaries thereto, provisionally adopted by the Commis-
sion at its sixty-second session is reproduced below.

2.6.3  Freedom to formulate objections

A State or international organization may formu-
late an objection to a reservation irrespective of the 
permissibility of the reservation.

Commentary

(1)  It is now well established that a State or an inter-
national organization may make an objection to a reserva-
tion formulated by another State or another international 
organization, irrespective of the question of the permis-
sibility of the reservation.318 Although that freedom is 

315 Idem.
316 Idem.
317 Idem.
318 As indicated in the commentary to guideline 2.6.1 (Yearbook … 

2005, vol. II (Part Two), pp. 81–82, para. (25)), this section leaves aside 

quite extensive,319 it is not unlimited. It therefore seems 
preferable to speak of a “freedom” rather than a “right”320 
because this entitlement flows from the general freedom 
of States to conclude treaties. For the same reason, the 
Commission has preferred, despite some contrary opin-
ions, to speak of a “freedom to formulate” rather than a 
“freedom to make” objections.321

(2)  Subject to those reservations, the travaux pré-
paratoires of the 1969 Vienna Convention leave no doubt 
as to the discretionary nature of the formulation of objec-
tions but are not very enlightening on the question of who 
may formulate them.322

(3)  In its 1951 advisory opinion, the ICJ made an 
analogy between the permissibility of objections and that 
of reservations. It considered that: 

The object and purpose of the Convention thus limit both the free-
dom of making reservations and that of objecting to them. It follows 
that it is the compatibility of a reservation with the object and pur-
pose of the Convention that must furnish the criterion for the attitude 
of a State in making the reservation on accession as well as for the 
appraisal by a State in objecting to the reservation. Such is the rule of 
conduct which must guide every State in the appraisal which it must 
make, individually and from its own standpoint, of the admissibility of 
any reservation.323 

(4)  Draft article 20, paragraph 2 (b), adopted on first 
reading by the Commission in 1962 after heated debate,324 
endorsed that position and established a link between the 

the possible impact of the invalidity of a reservation on the effects of its 
acceptance or any objection to it. That matter is addressed in section 5 
of Part 4 of the Guide to Practice concerning the effects of acceptances 
of and objections to invalid reservations.

319 See paragraphs (6) to (10) of the present commentary below.
320 Similarly, with regard to reservations, see the commentary to 

draft guideline 3.1, Yearbook … 2006, vol. II (Part Two), pp. 145 et seq., 
paras. (2) et seq. In his first report on the law of treaties, however, Wal-
dock mentioned “the right [of any State] to object” (Yearbook … 1962, 
vol.  II, p.  62). After a lengthy discussion in the Commission on the 
question of the connection between objections and the compatibility 
of a reservation with the object and purpose of the treaty (ibid., vol. I, 
651st–656th meetings; see also paragraph (4) of the present commen-
tary below), this requirement, which was included in draft article 19, 
paragraph 1 (a), as proposed by the Special Rapporteur, completely dis-
appeared in the text of draft article 18 proposed by the Drafting Com-
mittee, which combined draft articles  18 and  19. In this respect, the 
Special Rapporteur noted that his two drafts “had been considerably 
reduced in length without, however, leaving out anything of substance” 
(ibid., 663rd meeting, p. 223, para. 36). Neither during the debates nor 
in the later texts submitted to or adopted by the Commission, was the 
question of the “right” to make objections revisited.

321 To be specific, there are two cases in which an objection may 
be formulated but does not produce its effects, the first being where 
the treaty itself has yet to enter into force, which goes without saying, 
and the second where the objecting State or international organization 
intends to become a party but has not yet expressed its definitive con-
sent to be bound; see the eleventh report on reservations to treaties, 
Yearbook … 2006, vol. II (Part One), document A/CN.4/574, para. 83.

322 See guideline  2.6.5 and the commentary thereto, Yearbook  … 
2008, vol. II (Part Two), pp. 82–84.

323 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, 
p. 15, at p. 24.

324 The criterion of compatibility with the object and purpose of the 
treaty played a large part in the early debates on reservations (see Year-
book … 1962, vol. I, 651st–656th meetings). One of the leading advo-
cates of the link between this criterion and reactions to a reservation 
was Mr. Rosenne, who based his arguments on the advisory opinion of 
the ICJ (see footnote 323 above), Yearbook … 1962, vol. I, 651st meet-
ing, pp. 144–145, para. 79.
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objection and the incompatibility of the reservation with 
the object and purpose of the treaty, which seemed to be 
the sine qua non for permissibility in both cases. The pro-
vision stated: “An objection to a reservation by a State 
which considers it to be incompatible with the object and 
purpose of the treaty precludes the entry into force of the 
treaty as between the objecting and the reserving State, 
unless a contrary intention shall have been expressed by 
the objecting State.”325

(5)  In response to the comments made by 
the Governments of Australia, Denmark and the 
United States,326 however, the Special Rapporteur recon-
sidered the position taken by the Commission on first read-
ing, omitting the reference to the criterion of compatibil-
ity from his proposed draft article 19, paragraph 3 (b).327 
The opposing opinion was nonetheless supported once 
more by Waldock in the Commission’s debates,328 but 
that did not prevent the Drafting Committee from once 
again leaving out any reference to the compatibility cri-
terion—without, however, providing any explanation.329 
In accordance with that position, paragraph 4 (b) of draft 
article  19, adopted on second reading in  1965, merely 
provided that an “objection by another contracting State 
to a reservation precludes the entry into force of the treaty 
as between the objecting and reserving States unless a 
contrary intention is expressed by the objecting State”.330

(6)  Despite the doubts voiced by a number of 
delegations,331 the 1968–1969 United Nations Conference 
on the Law of Treaties made no further reference to the 
lack of a connection between objections and the criteria 
of a reservation’s permissibility. In response to a ques-
tion raised by the representative of Canada, however, the 
Expert Consultant, Sir Humphrey Waldock, was particu-
larly clear in his support for the position adopted by the 
Commission:

The second question was, where a reservation had not been 
expressly authorized, and at the same time was not one prohibited under 
article 16, paragraph (c), could a contracting State lodge an objection 
other than that of incompatibility with the object and purpose of the 
treaty? The answer was surely Yes. Each contracting State remained 

325 Yearbook … 1962, vol. II, document A/5209, p. 176.
326 Fourth report on the law of treaties, Yearbook … 1965, vol.  II, 

document A/CN.4/177 and Add.1–2, pp. 45–47.
327 Ibid., p. 52, para. 10.
328 Ibid., vol. I, 799th meeting, p. 169, para. 65. See also Mr. Tsu-

ruoka, ibid., para.  69. For an opposing view, see Mr.  Tunkin, ibid., 
p. 167, para. 37.

329 Ibid., 813th meeting, pp. 265–268, paras. 30–71 and, in particu-
lar, pp. 267–268, paras. 57–66.

330 Ibid., vol. II, document A/6009, p. 162.
331 See, in particular, the United States amendment (A/CONF.39/

C.1/L.127), Official Records of the United Nations Conference on the 
Law of Treaties, First and Second Sessions, Vienna, 26 March–24 May 
1968 and  9  April–22  May 1969, Documents of the Conference (A/
CONF.39/11/Add.2, United Nations publication, Sales No. E.70.V.5), 
p. 136 and the comments of the United States representative (Official 
Records of the United Nations Conference on the Law of Treaties, First 
Session, Vienna, 26  March–24  May 1968, Summary records of the 
plenary meetings and of the meetings of the Committee of the Whole 
(A/CONF.39/11, United Nations publication, Sales No. E.68.V.7), 
21st meeting, 11 April 1968, p. 108, para. 11). See also the critical com-
ments made by Japan (ibid., p. 110, para. 29), the Philippines (ibid., 
p. 112, para. 58), the United Kingdom (ibid., p. 114, para. 74), Swit-
zerland (ibid., p. 111, para. 41), Sweden (ibid., 22nd meeting, p. 117, 
para. 32) and Australia (ibid., p. 118, para. 49).

completely free * to decide for itself, in accordance with its own inter-
ests, whether or not it would accept the reservation.332

(7)  On this point, the Vienna regime deviates from 
the solution adopted by the ICJ in its  1951 advisory 
opinion,333 which, in this regard, is certainly outdated and 
no longer corresponds to current positive law.334 A State or 
an international organization has the right to formulate an 
objection both to a reservation that does not meet the cri-
teria for permissibility and to a reservation that it deems 
to be unacceptable “in accordance with its own interests”, 
even if it is permissible. In other words, States and inter-
national organizations are free to object for any reason 
whatsoever and that reason may or may not have to do 
with the impermissibility of the reservation.335

(8)  This solution is based on the principle of con-
sent, which underlies the reservations regime and indeed 
all treaty law, as the Court recalled in its 1951 advisory 
opinion: “It is well established that in its treaty relations a 
State cannot be bound without its consent, and that conse-
quently no reservation can be effective against any State 
without its agreement thereto.”336

(9)  A State (or an international organization) is, 
therefore, never bound by treaty obligations337 against 
its will. A  State that formulates a reservation is simply 
proposing a modification of the treaty relations envisaged 
by the treaty.338 Conversely, no State is obliged to accept 

332 Official Records of the United Nations Conference on the Law of 
Treaties, First Session … (A/CONF.39/11) (see footnote 331 above), 
25th meeting, p. 133, para. 3.

333 See paragraph (3) of the present commentary above. See also 
M.  Coccia, “Reservations to multilateral treaties on human rights”, 
California Western International Law Journal, vol. 15, No. 1 (1985), 
pp.  8–9; R.  W.  Edwards, Jr., “Reservations to treaties”, Michigan 
Journal of International Law, vol. 10, No. 2 (1989), p. 397; L. Lijn-
zaad, Reservations to UN-Human Rights Treaties: Ratify and Ruin?, 
Dordrecht/Boston/London, Martinus Nijhoff, 1995, p. 51; and K. Zem-
anek, “Some unresolved questions concerning reservations in the 
Vienna Convention on the Law of Treaties”, Essays in International 
Law in Honour of Judge Manfred Lachs, The Hague/Boston/Lancaster, 
Martinus Nijhoff Publishers, 1984, p. 333.

334 It is also unlikely that it reflected the state of positive law in 1951. 
No one seems to have ever claimed that the freedom to formulate objec-
tions in the context of the system of unanimity was subject to the reser-
vation being contrary to the object and purpose of the treaty.

335 Subject, of course, to the general principles of law which may 
limit the exercise of the discretionary power of States at the interna-
tional level and the principle prohibiting abuse of rights.

336 Reservations to the Convention on the Prevention and Punishment 
of the Crime of Genocide (see footnote 323 above), p. 21. The dissenting 
judges also stressed this principle in their joint opinion: “The consent of 
the parties is the basis of treaty obligations. The law governing reserva-
tions is only a particular application of this fundamental principle, whether 
the consent of the parties to a reservation is given in advance of the pro-
posal of the reservation or at the same time or later” (ibid., pp. 31–32). 
See also the famous dictum of the PCIJ in the case of the S.S. “Lotus”: 
“The rules of law binding upon States therefore emanate from their own 
free will as expressed in conventions or by usages generally accepted as 
expressing principles of law and established in order to regulate the rela-
tions between these co-existing independent communities or with a view 
to the achievement of common aims. Restrictions upon the independence 
of States cannot therefore be presumed” (Judgment No. 9 of 7 September 
1927, P.C.I.J., Series A, No. 10, p. 18). See also the second report on res-
ervations to treaties, Yearbook … 1996, vol. II (Part One), documents A/
CN.4/477 and Add.1 and A/CN.4/478, paras. 97 and 99.

337 This clearly does not mean that States are not bound by legal 
obligations emanating from other sources.

338 Yearbook … 2006, vol. II (Part Two), p. 146, para. (6) of the com-
mentary to guideline 3.1.
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those modifications—except for those resulting from res-
ervations expressly authorized by the treaty—even if they 
are not contrary to the object and purpose of the treaty.339 
Limiting the right to formulate objections to reservations 
that are contrary to one of the criteria for permissibility 
established in article 19 would not only violate the sover-
eign right to accept or refuse treaty obligations,340 it would 
also have the effect of establishing an actual right to make 
reservations. Such a right, which definitely does not exist 
in an absolute sense, would contravene the very prin-
ciple of the sovereign equality of States, since it would 
allow the reserving State (or international organization) to 
impose its will unilaterally on the other contracting par-
ties.341 In practice, this would render the mechanism of 
acceptances and objections meaningless.342

(10)  It is therefore indisputable that States and inter-
national organizations have discretionary freedom to 
formulate objections to reservations. That is clear from 
guideline 2.6.1, which defines “objection” in terms of the 
intent of its author, irrespective of the purpose or permis-
sibility of the reservation to which the objection relates. 
It follows that the author may exercise that freedom 
regardless of the permissibility of the reservation; in other 
words, it may make an objection for any reason, perhaps 
simply for political reasons or reasons of expediency, 
without being obliged to explain its reasons343—provided, 
of course, that the objection itself is not contrary to one of 
the criteria for permissibility.344

(11)  However, “discretionary” does not mean 
“arbitrary”345 and, even though this freedom undoubtedly 
stems from the power of a party to exercise its own judg-
ment, it is not absolute. Above all, it must be exercised 
within the limits arising from the procedural and formal 
constraints that are developed and set out in detail in 
the guidelines that follow in this section of the Guide to 
Practice. Thus, for example, it should be emphasized at 
the outset that a State or international organization that 

339 F. Horn, Reservations and Interpretative Declarations to Multi-
lateral Treaties, The Hague: T.M.C. Asser Institut, Swedish Institute of 
International Law, Studies in International Law, vol. 5 (1988), p. 121; 
C. Tomuschat, “Admissibility and legal effects of reservations to multi- 
lateral treaties: comments on arts. 16 and 17 of the ILC’s 1966 draft 
articles on the law of treaties”, Zeitschrift für ausländisches öffentliches 
Recht und Völkerrecht, vol. 27 (1967), p. 466.

340 Tomuschat, loc. cit. (footnote 339 above).
341 See, in this regard, the ninth of the Guiding Principles applicable 

to unilateral declarations of States capable of creating legal obligations, 
adopted by the Commission at its fifty-eighth session, Yearbook  … 
2006, vol. II (Part Two), p. 161.

342 See the commentary of Daniel Müller to article  20 of 
the  1969 Vienna Convention, “Article  20 (1969)”, in O.  Corten and 
P. Klein (eds.), Les Conventions de Vienne sur le droit des traités: com-
mentaire article par article, Brussels: Bruylant, 2006, p. 837, para. 74. 
See also the statement made by Mr. Pal at the 653rd meeting of the 
(Yearbook … 1962, vol. I, p. 153, para. 5).

343 In this regard, see, however, guideline 2.6.10 and the commen-
tary thereto, Yearbook … 2008, vol. II (Part Two), pp. 88–89.

344 See guideline 3.4.2 and the commentary thereto in section C.2 
below.

345 See, in particular, S.  Jovanovic, Restriction des compétences 
discrétionnaires des États en droit international, Paris, Pedone, 1988, 
p. 88 et seq., pp. 90–93; see also Judgment No. 191 of the Administra-
tion Tribunal of the International Labour Organization (ILO) in the case 
of Ballo v. United Nations Educational, Scientific and Cultural Organi-
zation. The text of the judgment is available at www.ilo.org (judgments 
of the Administrative Tribunal).

has accepted a reservation no longer has the option of sub-
sequently formulating an objection to the same reserva-
tion. This rule derives implicitly from the presumption of 
acceptance of reservations established in article 20, para-
graph 5, of the Vienna Conventions, a presumption spelled 
out in guideline 2.8.1, which concerns the procedure for 
acceptances. Moreover, guideline 2.8.12 expressly enun-
ciates the final nature of acceptance.346

(12)  The absence of a link between the permissibility 
of a reservation and the objection does not, however, fully 
resolve the question of the permissibility of an objection. 
It goes without saying that the freedom to formulate an 
objection must be exercised in accordance with the pro-
visions of the Guide to Practice—a point so self-evident 
that the Commission did not think it was worthwhile to 
mention it in the text of guideline 2.6.3.

(13)  The wording retained also leaves open the ques-
tion of whether the permissibility of an objection may be 
challenged on the grounds that it is contrary to a norm of 
jus  cogens or another general principle of international 
law, such as the principle of good faith or the principle 
of non-discrimination. Some Commission members are of 
the view that it could, whereas others consider the hypoth-
esis inconceivable, since an objection merely purports to 
neutralize the effects of a reservation and thus, in the case 
of an objection “with maximum effect” (envisaged in 
article  20, paragraph  4  (b) of the Vienna Conventions), 
to prevent the treaty from entering into force as between 
the author of the objection and the author of the reserva-
tion, or, in the case of a simple objection, to prevent the 
application of the provisions of the treaty to which the 
reservation relates as between the States or international 
organizations in question—the implication being, in both 
cases, that general international law would then apply.

2.6.4  Freedom to oppose the entry into force of the 
treaty vis-à-vis the author of the reservation

A State or international organization that formu-
lates an objection to a reservation may oppose the 
entry into force of the treaty as between itself and the 
author of the reservation.

Commentary

(1)  The freedom to make objections irrespective of 
the permissibility (or impermissibility) of the reserva-
tion, as set out in guideline 2.6.3, also encompasses the 
freedom to oppose the entry into force of the treaty as 
between the reserving State or international organization, 
on the one hand, and the author of the objection, on the 
other. This follows from article 20, paragraph 4 (b), and 
article 21, paragraph 3, of the Vienna Conventions, which 
specify the effects of an objection.

(2)  Arriving at those provisions, in particular arti-
cle 20, paragraph 4 (b), of the 1969 Convention, proved 
difficult. The Commission’s early Special Rapporteurs, 
staunch supporters of the system of unanimity, had lit-
tle interest in objections, the effects of which were, in 

346 For the text of that guideline and the commentary thereto, see 
Yearbook … 2009, vol. II (Part Two), p. 106.

http://www.ilo.org
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their view, purely mechanical:347 it seemed self-evident to 
them that an objection prevented the reserving State from 
becoming a party to the treaty.348 Even though he came to 
support the flexible system, Waldock still adhered to that 
view in 1962, as was demonstrated by the draft article 19, 
paragraph 4 (c), presented in his first report on the law of 
treaties, which stated that “the objections shall preclude 
the entry into force of the treaty as between the objecting 
and the reserving States”.349

(3)  The members of the Commission,350 including the 
Special Rapporteur,351 were, however, inclined to aban-
don that categorical approach in favour of a simple pre-
sumption in order to bring the wording of this provision 
more into line with the 1951 advisory opinion of the ICJ, 
which stated:

As no State can be bound by a reservation to which it has not con-
sented, it necessarily follows that each State objecting to it will or will 
not*, on the basis of its individual appraisal within the limits of the 
criterion of the object and purpose stated above, consider the reserving 
State to be a party to the Convention.352

(4)  Strictly aligning themselves with this position, 
the members of the Commission introduced a simple pre-
sumption in favour of the non-entry into force of the treaty 
as between the reserving State and the objecting State and 
at the same time, at that early stage, limited the possibility 
of opposing the treaty’s entry into force to cases where the 
reservation was contrary to the object and purpose of the 
treaty.353 Draft article 20, paragraph 2 (b), adopted on first 
reading, therefore provided as follows: 

An objection to a reservation by a State which considers it to be 
incompatible with the object and purpose of the treaty precludes the 
entry into force of the treaty as between the objecting and the reserv-
ing State, unless a contrary intention shall have been expressed by the 
objecting State.354

(5)  Once the possibility of making an objection is 
no longer linked to the criterion of compatibility with 
the object and purpose of the treaty,355 the freedom of the 
objecting State to oppose the treaty’s entry into force in its 
relations with the reserving State becomes unconditional. 
The objecting State may, therefore, exclude all treaty rela-
tions between itself and the reserving State for any rea-
son. The wording ultimately retained by the Commission 
went so far as to make this effect automatic: an objection 

347 See guideline 4.3.1 and the commentary thereto in section C.2 
below.

348 See P. Reuter, Introduction to the Law of Treaties, translated by 
J.  Mico and P.  Haggenmacher, 2nd  ed., Paris, Presses universitaires 
de France, 1995, pp. 80–82, para. 132.

349 Yearbook  … 1962, vol.  II, document  A/CN.4/144 and  Add.1, 
p. 62.

350 See, in particular, Mr. Tunkin (ibid., vol. I, 653rd meeting, p. 156, 
para. 26, and 654th meeting, pp. 161–162, para. 11), Mr. Rosenne (ibid., 
653rd meeting, pp. 156–157, para. 30), Mr. Jiménez de Aréchaga (ibid., 
p. 158, para. 48), Mr. de Luna (ibid., p. 160, para. 66) and Mr. Yasseen 
(ibid., 654th meeting, p. 161, para. 6).

351 Ibid., 654th meeting, pp. 162 and 163, paras. 17 and 29.
352 Reservations to the Convention on the Prevention and Punish-

ment of the Crime of Genocide (see footnote 323 above), p. 26.
353 See the commentary to guideline 2.6.3, paragraph (4), above.
354 Yearbook  … 1962, vol.  II, document A/5209, p.  176. See also 

ibid., p. 181, paragraph (23) of the commentary to the article.
355 On this point, see the explanation given in paragraphs (5) to (7) 

of the commentary to guideline 2.6.3 above.

(whatever the reason) precluded the entry into force of 
the treaty, unless the State concerned expressed its con-
trary intention.356 During the United Nations Conference 
on the Law of Treaties, the thrust of that presumption was 
reversed, not without heated debate, in favour of the entry 
into force of the treaty as between the objecting State and 
the reserving State.357

(6)  As open to criticism as this new approach may 
seem, the fact remains that the objecting State is still free 
to oppose the entry into force of the treaty in its rela-
tions with the reserving State. The reversal of the pre-
sumption simply requires the objecting State to make an 
express declaration to that effect, even though it remains 
completely free regarding its reasons for making such a 
declaration.

(7)  In practice, States have been curiously eager to 
declare expressly that their objections do not prevent 
the treaty from entering into force vis-à-vis the reserv-
ing State, even though, by virtue of the presumption 
contained in article  20, paragraph  4  (b), of the Vienna 
Conventions, that would automatically be the case with 
regard to an objection to a permissible reservation.358 Nor 
is this practice linked to the reason for the objection, since 
States make objections “with minimum effect” (specifi-
cally stating that the treaty will enter into force in their 
relations with the reserving State) even to reservations 
that they deem incompatible with the object and purpose 
of the treaty.359 There are, however, some examples of 

356 Draft article  17, paragraph  4  (b), adopted on second reading, 
provided as follows: “An objection by another contracting State to a 
reservation precludes the entry into force of the treaty as between the 
objecting and reserving States unless a contrary intention is expressed 
by the objecting State” (Report of the Commission on the work of its 
eighteenth session, Yearbook … 1966, vol. II, document A/6309/Rev.1, 
p. 202).

357 The question had already been raised during the discussion of 
the draft articles adopted on first reading by the members of the Inter-
national Law Commission and by the delegations of Czechoslovakia 
and Romania in the Sixth Committee (see the fourth report of Sir 
Humphrey Waldock on the law of treaties, Yearbook … 1965, vol.  II 
document A/CN.4/177 and Add.1–2, pp. 48–49). The idea of revers-
ing the presumption had been advocated by a number of Commission 
members (Mr. Tunkin (ibid., vol.  I, 799th meeting, p. 167, para. 39) 
and Mr. Lachs (ibid., 813th meeting, p. 268, para. 62)). Nonetheless, 
the proposals made in this regard by Czechoslovakia (A/CONF.39/
C.1/L.85, in Official Records of the United Nations Conference on the 
Law of Treaties, First and Second Sessions… (A/CONF.39/11/Add.2) 
(footnote 331 above), p. 135), Syria (A/CONF.39/C.1/L.94, ibid.) and 
the Union of Soviet Socialist Republics (A/CONF.39/C.1/L.115, ibid., 
p. 133) were rejected by the Conference in 1968 (Official Records of 
the United Nations Conference on the Law of Treaties, First Session… 
(A/CONF.39/11) (footnote 331 above), 25th meeting, paras. 35 et seq.). 
It was only in 1969 that a new Soviet amendment in this regard (A/
CONF.39/L.3, Official Records of the United Nations Conference on the 
Law of Treaties, First and Second Sessions… (A/CONF.39/11/Add.2) 
(footnote 331 above), pp.  265–266) was finally adopted by 49 votes 
to 21, with 30 abstentions (Official Records of the United Nations Con-
ference on the Law of Treaties, Second Session, Vienna, 9 April–22 May 
1969, Summary records of the plenary meetings and of the meetings 
of the Committee of the Whole (A/CONF.39/11/Add.1, United Nations 
publication, Sales No. E.70.V.6), 10th plenary meeting, p. 35, para. 79).

358 Concerning invalid reservations, see guidelines 4.5.2 and 4.5.3. 
359 See the objections by Belgium to the reservations by Cambodia 

and Egypt to the Vienna Convention on Diplomatic Relations (Multilat-
eral Treaties Deposited with the Secretary-General (available at http://
treaties.un.org/), chap.  III.3) or the objections of Germany to several 
reservations to the same Convention (ibid.). It is, however, interesting 

(Continued on next page.)

http://treaties.un.org/
http://treaties.un.org/
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objections in which States specifically declare that their 
objection does prevent the treaty from entering into force 
in their relations with the reserving State.360 Such cases, 
though rare,361 show that States can and do make such 
objections when they see fit.

(8)  It follows that the freedom to make an objection 
for any reason whatsoever also implies that the object-
ing State or international organization is free to oppose 
the entry into force of the treaty in its relations with the 
reserving State or organization. The author of the objec-
tion thus has considerable latitude in specifying the effect 
of its objection on the entry into force of the treaty as 
between itself and the author of the reservation.362 In any 
case, in order to oppose the entry into force of the treaty 
in its relations with the author of the reservation, the 
author of the objection need only accompany its objection

to note that, even though Germany considered all the reservations in 
question as “incompatible with the letter and spirit of the Convention”, 
the Government of Germany declared for only some objections that 
they did not prevent the entry into force of the treaty as between Ger-
many and the reserving States; it did not take a position on the other 
cases. Many examples can be found in the objections to the reservations 
formulated to the International Covenant on Civil and Political Rights, 
in particular the objections that were formulated to the reservation of 
the United States to article 6 of the Covenant by Belgium, Denmark, 
Finland, France, Italy, the Netherlands, Norway, Portugal, Spain and 
Sweden (ibid., chap. IV.4). All these States considered the reservation 
to be incompatible with the object and purpose of the Covenant, but 
nonetheless did not oppose its entry into force in their relations with the 
United States. Only Germany remained silent regarding the entry into 
force of the Covenant, despite its objection to the reservation (ibid.). 
The phenomenon is not, however, limited to human rights treaties: see, 
for example, the objections of Austria, France, Germany and Italy to 
Viet Nam’s reservation to the United Nations Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances of 1988 (ibid., 
chap. VI.19) or the objections of the States members of the Council 
of Europe to the reservations to the International Convention for the 
Suppression of Terrorist Bombings of 1997 (ibid., chap. XVIII.9) or to 
the International Convention for the Suppression of the Financing of 
Terrorism of 1999 (ibid., chap. XVIII.11).

360 See, for example, the objections of China and the Netherlands 
to the reservations formulated by a number of socialist States to the 
Convention on the Prevention and Punishment of the Crime of Geno-
cide (Multilateral Treaties  … (footnote  359 above), chap.  IV.1), the 
objections of Israel, Italy and the United Kingdom to the reservations 
formulated by Burundi to the Convention on the prevention and punish-
ment of crimes against internationally protected persons, including dip-
lomatic agents of 1973 (ibid., chap. XVIII.7), the objections of France 
and Italy to the United States reservation to the Agreement on the inter-
national carriage of perishable foodstuffs and on the special equipment 
to be used for such carriage (ibid., chap. XI.B.22) or the objections of 
the United Kingdom to the reservations by Syria and Viet Nam and the 
objections of New Zealand to the reservation by Syria to the Vienna 
Convention on the Law of Treaties (ibid., chap. XXIII.1).

361 This is not to imply that maximum-effect objections accom-
panied by the declaration provided for in article 20, paragraph 4 (b), 
are a type of objection that is disappearing, as is suggested by Rosa 
Riquelme Cortado (Las reservas a los tratados: lagunas y ambigüe-
dades del Régimen de Viena, Universidad de Murcia, 2004, p.  283). 
It has been argued that the thrust of the presumption retained at the 
United Nations Conference on the Law of Treaties (in favour of the 
entry into force of the treaty) and political considerations may explain 
the reluctance of States to resort to maximum-effect objections (see 
C. Redgwell, “Universality or integrity? Some reflections on reserva-
tions to general multilateral treaties”, BYBIL, 1993, vol.  64 (1994), 
p. 267). See, however, the explanations provided by States to the ques-
tion posed by the Commission on this point in the eleventh report on 
reservations to treaties, Yearbook … 2006, vol. II (Part One), document 
A/CN.4/574, paras. 33–38, in particular para. 37).

362 See also guideline 4.3.4 and the commentary thereto, section C.2 
below.

with an expression of that intention, pursuant to guide-
line  2.6.8,363 without having to state the reasons for its 
decision. The limitations on that freedom are explained in 
the part of the Guide to Practice that deals with the effects 
of reservations.364

(9)  As was explained in relation to guideline 2.6.3,365 
the Commission considered it unnecessary in guide-
line 2.6.4 to state the self-evident proviso that the free-
dom of the author of the objection to oppose the entry 
into force of the treaty as between itself and the author of 
the reservation must be exercised in accordance with the 
conditions of form and procedure set out elsewhere in the 
Guide to Practice.

3.3.2 [3.3.3]  Effect of individual acceptance of an 
impermissible reservation

Acceptance of an impermissible reservation by a 
contracting State or by a contracting organization 
shall not cure the nullity of the reservation.

Commentary

(1)  According to the first part of guideline  3.3 
(Consequences of the non-permissibility of a reserva-
tion), a “reservation formulated in spite of a prohibition 
arising from the provisions of the treaty or in spite of its 
incompatibility with the object and the purpose of the 
treaty is impermissible”.366 The provision makes it clear 
that the impermissibility of the reservation results ipso 
facto from one of the grounds listed in article 19 of the 
Vienna Conventions and reproduced in guideline 3.1 of 
the Guide to Practice. In other words, either the prohi-
bition (explicit or implicit) of the reservation or alterna-
tively its incompatibility with the object and purpose of 
the treaty constitutes the necessary and sufficient condi-
tion for its impermissibility.

(2)  Consequently, it is clear that the acceptance of a res-
ervation by a contracting State or international organization 
formulated notwithstanding article  19, subparagraphs  (a) 
and  (b), cannot cure this impermissibility, which is the 
“objective” consequence of the prohibition of the reserva-
tion or of its incompatibility with the object and purpose of 
the treaty. That is what is explained in guideline 3.3.2.

(3)  Waldock, in his capacity as Expert Consultant, 
clearly expressed his support for this solution at the 
United Nations Conference on the Law of Treaties when 
he stated that 

a contracting State could not purport, under article  17 [current arti-
cle 20], to accept a reservation prohibited under article 16 [19], para-
graph (a) or paragraph (b), because, by prohibiting the reservation, the 
contracting States would expressly have excluded such acceptance.367 

363 Yearbook … 2008, vol. II (Part Two), pp. 85–87.
364 See in particular guidelines 3.4.2 and 4.3.6 and the commentary 

thereto in section C.2 below.
365 See paragraph (12) of the commentary to guideline 2.6.3, above.
366 For the commentary to this provision, see Yearbook  … 2009, 

vol. II (Part Two), pp. 125–127.
367 United Nations Conference on the Law of Treaties, First Ses-

sion  … (A/CONF.39/11) (see footnote  331 above), 25th  meeting, 
16 April 1968, p. 133, para. 2.

(Footnote 359 continued.)
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(4)  The logical consequence of the “impossibility” of 
accepting a reservation that is impermissible either under 
subparagraph (a) or (b) of article 19 (or of guideline 3.1), 
or under paragraph  (c)—which follows exactly the same 
logic and which there is no reason to distinguish from the 
other two paragraphs of the provision368—is that such an 
acceptance is devoid of legal effect.369 It cannot “permit” 
the reservation, nor can it cause the reservation to produce 
any effect whatsoever—and certainly not the effect envis-
aged in article 21, paragraph 1, of the Vienna Conventions, 
which requires the reservation to have been established.370 
Furthermore, if the acceptance of an impermissible reser-
vation constituted an agreement between the author of the 
impermissible reservation and the State or international 
organization that accepted it, it would result in a modifica-
tion of the treaty in relations between the two parties; that 
would be incompatible with article 41, paragraph 1 (b) (ii), 
of the Vienna Conventions, which excludes any modifica-
tion of the treaty if it relates “to a provision, derogation from 
which is incompatible with the effective execution of the 
object and purpose of the treaty as a whole*”.371 However, 
according to a different view, the prevailing practice shows 
that a State party to a treaty may consider the treaty to apply 
subject to the reservation in its relations with the reserving 
State, whether or not the reservation is regarded as invalid 
by other States or international organizations.

(5)  Despite some views to the contrary, the 
Commission considers that this guideline should be 
included in Part 3 of the Guide to Practice relating to the 
permissibility of reservations and not in Part 4 concern-
ing their consequences: it is a question of identifying not 
the effect of acceptance of an impermissible reservation, 
but rather the effect of acceptance on the permissibility of 
the reservation itself (an issue which arises earlier in the 
process than the question of the effect of reservations). 
Permissibility logically precedes acceptance (the Vienna 
Conventions also follow this logic) and draft guide-
line 3.3.2 relates to the permissibility of the reservation—
in other words, to the fact that acceptance cannot change 
its impermissibility. Its aim is not to determine the effects 
of acceptance of a reservation by a State, but simply to 
establish that, if the reservation in question is impermis-
sible, it remains impermissible despite an acceptance. 

(6)  Individual372—even express—acceptance of an 
impermissible reservation has no effect as such on the 

368 See the last part of guideline 3.3 (Consequences of the non-per-
missibility of a reservation): “A reservation formulated in spite of a pro-
hibition arising from the provisions of the treaty or in spite of its incom-
patibility with the object and the purpose of the treaty is impermissible, 
without there being any need to distinguish between the consequences 
of these grounds for non-permissibility*”.

369 See below guideline 4.5.3 [4.5.4] (Reactions to an invalid reser-
vation) and the commentary thereto.

370 See guidelines 4.2.1 to 4.2.5 below and the commentaries thereto.
371 In this regard, see D. W. Greig, “Reservations: equity as a balanc-

ing factor?”, Australian Yearbook of International Law, vol. 16 (1995), 
p. 57; or L. Sucharipa-Behrmann, “The legal effects of reservations to 
multilateral treaties”, Austrian Review of International and European 
Law, vol. 1, No. 1 (1996), pp. 78–79; see, however, contra the com-
ments made by Jiménez de Aréchaga and Amado during the discussions 
on Waldock’s proposals of 1962 (Yearbook … 1962, vol. I, 653rd meet-
ing, 29 May 1962, p. 158, paras. 44–45 and p. 160, para. 63).

372 In contrast to collective acceptance, which is addressed in guide-
line  3.3.3. The term “individual acceptance” is also used in guide-
line 2.8.9 to refer to the acceptance of a reservation to the constituent 
instrument of an international organization by a State or an international 

consequences of this nullity, which are specified in Part 4 
of the Guide to Practice. The question of the consequences 
of acceptance in terms of the effects of the reservation is 
not and should not be raised; the inquiry stops at the stage 
of permissibility, which is not and cannot be acquired as a 
result of the acceptance.

(7)  Guideline 3.4.1 (Permissibility of the acceptance 
of a reservation)373 very clearly confirms this point of view. 
It provides that the express acceptance of an impermissible 
reservation also cannot have any effect; it, too, is imper-
missible. Guidelines  3.3.2 and 3.4.1 answer the question 
of the effect of an acceptance of an impermissible reserva-
tion: it can have no effect on either the permissibility of 
the reservation—apart from the special case envisaged in 
guideline 3.3.3—or, a fortiori, on the legal consequences of 
the nullity of an impermissible reservation. These are dealt 
with in section 4.5 of the Guide to Practice.

3.3.3 [3.3.4]  Effect of collective acceptance of an 
impermissible reservation

A reservation that is prohibited by the treaty or 
which is incompatible with its object and purpose 
shall be deemed permissible if no contracting State 
or contracting organization objects to it after having 
been expressly informed thereof by the depositary 
at the request of a contracting State or a contracting 
organization.

Commentary

(1)  The principle set out in guideline 3.3.2 must be 
accompanied by an important caveat: it applies only to 
acceptances by States and international organizations 
on an individual basis. While there is little doubt that an 
individual acceptance by a contracting State or contract-
ing organization cannot have the effect of “permitting” 
an impermissible reservation or produce any other effect 
in relation to the reservation or the treaty, the situation is 
different where all the contracting States and contracting 
organizations expressly approve a reservation that—with-
out this unanimous acceptance—would be impermissible, 
which is the scenario contemplated in guideline 3.3.3. 

(2)  More specifically, the situation envisaged in the 
present guideline is as follows: a reservation that is pro-
hibited (explicitly or implicitly) by the treaty or which is 
incompatible with its object and purpose is formulated 
and notified to the depositary by a State or an international 
organization. Subsequently, another contracting State or 
contracting organization374 which regards the reservation as 
impermissible requests the depositary to communicate this 
position to all the contracting States and contracting organi-
zations but does not raise an objection. Following such noti-
fication by the depositary, if no contracting State or organi-
zation, duly alerted, objects to the reservation producing 
its intended effects, it is then “deemed permissible”.375

organization as opposed to acceptance by the competent body of the 
organization in question.

373 Guideline 3.4.1 reads: “The express acceptance of an impermis-
sible reservation is itself imptheermissible.”

374 The author of the reservation itself might well take that step if it 
is aware of the impermissibility of the reservation.

375 For this term, see below paragraph (8) of the commentary to this 
guideline.
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(3)  Draft article  17, paragraph  1  (b) proposed by 
Waldock in 1962 envisaged “the exceptional case of an 
attempt to formulate a reservation of a kind which is actu-
ally prohibited or excluded by the terms of the treaty”;376 
he proposed that, in such case, “the prior consent of all the 
other interested States” is required.377 This provision was 
not retained in the Commission’s draft articles of 1962378 
or 1966 and does not appear in the Convention.379

(4)  Silence does not solve the problem. Indeed, it can 
be argued that the parties always have a right to amend the 
treaty by general agreement inter se in accordance with 
article 39 of the Vienna Conventions and that nothing pre-
vents them from adopting a unanimous agreement380 to 
that end on the subject of reservations.381 This possibility, 
which accords with the principle of consent that underpins 
all the law of treaties, nevertheless poses some very dif-
ficult problems. The first problem is whether the absence 
of objections by all the other parties within a 12-month 
period is equivalent to a unanimous agreement constitut-
ing an amendment to the reservation clause. At first sight, 
article 20, paragraph 5, of the Vienna Conventions seems 
to answer this in the affirmative.

(5)  However, after further consideration, this is not 
necessarily the case: silence on the part of a State party 
does not mean that it is taking a position as to the per-
missibility of the reservation; at most, it means that the 

376 First report on the law of treaties, Yearbook  … 1962, vol.  II,  
document A/CN.4/144 and Add.1, p. 65, para. (9).

377 See ibid., p. 60, for the text of the draft article.
378 The provision came up against opposition from Mr.  Tunkin 

(ibid., vol. I, 651st meeting, 25 May 1962, para. 19) and Mr. Castrén 
(ibid., para.  68, and 652nd  meeting, 28  May  1962, para.  30), who 
believed it to be superfluous, and it disappeared from the simpli-
fied draft retained by the Drafting Committee (ibid., 663rd meeting, 
18 June 1962, para. 3).

379 This solution was, however, adopted in the reservation clause 
of the European Agreement concerning the work of crews of vehicles 
engaged in international road transport of 1 July 1970, of which arti-
cle 21, para. 2 provides as follows:

  “If at the time of depositing its instrument of ratification or accession 
a State enters a reservation other than that provided for in paragraph 1 
of this article, the Secretary-General of the United Nations shall com-
municate the reservation to the States which have previously depos-
ited their instruments of ratification or accession and have not since 
denounced this Agreement. The reservation shall be deemed to be 
accepted if none of the said States has, within six months after such 
communication, expressed its opposition to acceptance of the reserva-
tion. Otherwise the reservation shall not be admitted, and, if the State 
which entered the reservation does not withdraw it the deposit of that 
State’s instrument of ratification or accession shall be without effect.”
On the basis of this provision and in the absence of an objection 

from the other States parties to the Agreement, the States members 
of the European Economic Community formulated a reservation, not 
authorized by the Agreement, excluding the application of the agree-
ment to certain operations. See the reservations made by the States 
which, at the time, were members of the Community, Multilateral Trea-
ties … (footnote 359 above), chap. XI.B.21.

380 But not an agreement between certain of the parties only; see 
paragraph (7) of the commentary to guideline 3.3.2 above.

381 In this regard, see Greig, loc. cit. (footnote 371 above), pp. 56–57 
or Sucharipa-Behrmann, loc. cit. (ibid.), p. 78. This is also the position 
of D. W. Bowett, but he considers that this possibility does not come 
under the law of reservations (“Reservations to non-restricted multilat-
eral treaties”, BYBIL, 1976–1977, vol. 48 (1978), p. 84; see also Redg-
well, loc. cit. (footnote 361 above), p. 269. Moreover, it cannot reason-
ably be argued that the rules established in article 19, and in particular 
subparagraph (c), constitute peremptory norms of general international 
law from which the parties may not derogate by agreement.

reservation may be invoked against it382 and that the State 
undertakes not to object to it in the future.383 This is shown 
by the fact that it cannot be argued that monitoring bod-
ies—whether the ICJ, an arbitral tribunal or a human 
rights treaty body—are prevented from assessing the per-
missibility of a reservation even if no objection has been 
raised to it.384

(6)  The idea underlying this draft guideline is, more-
over, supported to some extent by practice. Although it is 
not, strictly speaking, a case of unanimous acceptance by 
the parties to a treaty, the neutrality reservation formu-
lated by Switzerland upon acceding to the Covenant of 
the League of Nations is an example in which, despite the 
prohibition of reservations, the reserving State was admit-
ted into the circle of States parties.385 This “precedent” 
does not, however, help to prove the existence of a cus-
tomary norm along those lines. Thus, rather than leaving 
a gap on an issue that could arise, the Commission should 
approach it from the standpoint of lex  ferenda and pro-
gressive development of international law.

(7)  That is the approach taken in guideline 3.3.3. Its 
wording is based in part on the solution chosen by the 
Commission on the subject of the late formulation of a 
reservation. In this case it has concluded that a reservation 
that is prohibited by the treaty or is clearly contrary to its 
object and purpose may not be formulated unless none of 
the other contracting parties objects,386 after having been 
duly consulted by the depositary.387

(8)  The Commission nevertheless considered that 
it should proceed cautiously. This explains the phrase 
“shall be deemed permissible if”, which is intended to 
indicate that, while the reservation remains impermissible 

382 In this regard, see Coccia, loc. cit. (footnote 333 above), p. 26; 
Horn, Reservations and Interpretative Declarations…, op.  cit. (foot-
note 339 above), pp. 121–131; or Zemanek, “Some unresolved ques-
tions concerning reservations …”, loc.  cit. (footnote  333 above), 
pp. 331–332; see also G. Gaja, “Unruly treaty reservations”, Le droit 
international à l’heure de sa codification: Etudes en l’honneur de 
Roberto Ago (Milan: Giuffrè, 1987), vol.  I, pp. 319–320. As pointed 
out quite rightly by Lijnzaad, it is not a question of acceptance stricto 
sensu, “it is the problem of inactive States whose laxity leads to the 
acceptance of reservations contrary to object and purpose” (Lijnzaad, 
op. cit. (footnote 333 above), p. 56).

383 See guideline 2.8.12 and the commentary thereto, Yearbook … 
2009, vol. II (Part Two), p. 106.

384 See, in particular, Greig, loc. cit. (footnote 371 above), pp. 57–58. 
Even during the Commission’s debate in 1962, Bartoš had made the 
point that it was almost inconceivable that the simple operation of time 
limits for the making of objections could mean that a clearly invalid 
reservation “could no longer be challenged” (Yearbook … 1962, vol. I, 
654th meeting, 30 May 1962, p. 163, para. 29).

385 See M. H. Mendelson, “Reservations to the constitutions of inter-
national organizations”, BYBIL, 1971, vol.  45 (1971), pp.  140–141. 
The probative value of this example is somewhat lessened by the fact 
that the principle of unanimity was applied; yet the fact remains that a 
clearly invalid reservation succeeded in producing its effects by reason 
of the unanimous agreement of the parties.

386 Guideline 2.3.1 (Late formulation of a reservation) reads: “Unless 
the treaty provides otherwise, a State or an international organization 
may not formulate a reservation to a treaty after expressing its consent 
to be bound by the treaty except if none of the other contracting parties 
objects to the late formulation of the reservation.*”

387 See draft guideline 2.1.8 (Procedure in case of manifestly imper-
missible reservations) and the commentary thereto (Yearbook … 2006, 
vol. II (Part Two), pp. 157–158. For more on this issue, see Riquelme 
Cortado, op. cit. (footnote 361 above), pp. 223–230.
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in principle, the subsequent agreement of the parties has, 
in fact, modified the original treaty, thereby enabling the 
author of the reservation to avail itself of the reservation 
after all. Furthermore, the phrase should be understood 
as allowing for the possibility of the reservation being 
declared impermissible on other grounds by a body com-
petent to decide on such matters.

(9)  The phrase “at the request of a contracting State 
or a contracting organization” appearing at the end of the 
guideline is intended to make it clear that the initiative must 
come from the contracting parties and that the Commission 
does not intend to derogate from the strict limits laid down 
by article 77 of the 1969 Vienna Convention and article 78 
of the 1986 Vienna Convention concerning the functions 
of depositaries. The phrase is also in keeping with part of 
the rationale behind the present guideline, which aims to 
facilitate the reservations dialogue.

(10)  The Commission is aware that guideline  3.3.3 
does not take a position on the time period within which 
contracting States and organizations must react (or be 
deemed not to have objected to the reservation produc-
ing its effects). It might be thought that the “custom-
ary” 12-month period, within which, in accordance with 
the provisions of article  20, paragraph 5, of the Vienna 
Conventions, guideline 2.6.13 allows States to object to 
a reservation, would be appropriate. However, legally, 
such a transposition is not inevitable: all the parties to a 
treaty always have the right to modify it by agreement 
without any time limit. On the other hand, allowing for 
this possibility to remain open indefinitely could under-
mine the security of treaty relations. Faced with such con-
flicting considerations, the Commission has preferred to 
leave matters open. The silence of the guideline on this 
point implies that the contracting States and organizations 
should react within a reasonable period of time.388

(11)  Like guideline 3.3.2,389 guideline 3.3.3 is placed in 
Part 3 of the Guide to Practice on the permissibility of res-
ervations. In any event, it would be illogical to place such a 
draft guideline in the part that deals with the effects of inva-
lid reservations. By definition, the reservation in question 
here has become permissible by reason of the unanimous 
acceptance or the absence of unanimous objection.

388 As the ICJ underlined in the context of rules governing the ter-
mination of treaties:

  “Precisely what periods of time may be involved in the obser-
vance of the duties to consult and negotiate, and what period of 
notice of termination should be given, are matters which necessarily 
vary according to the requirements of the particular case. In princi-
ple, therefore, it is for the parties in each case to determine the length 
of those periods by consultation and negotiation in good faith. Some 
indications as to the possible periods involved, as the Court has said, 
can be seen in provisions of host agreements, including Section 37 
of the Agreement of 25 March 1951, as well as in article 56 of the 
Vienna Convention on the Law of Treaties and in the correspond-
ing article of the International Law Commission’s draft articles on 
treaties between States and international organizations or between 
international organizations. But what is reasonable and equitable in 
any given case must depend on its particular circumstances.”

(Interpretation of the Agreement of 25 March 1951 between the WHO 
and Egypt, I.C.J.  Reports 1980, Advisory Opinion of  20  December 
1980, p.  96). See also Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. United States of America), Jurisdic-
tion and admissibility, I.C.J. Reports 1984, p. 420, para. 63.

389 See paragraphs (6) and (7) of the commentary to guideline 3.3.2 
above.

3.4  Permissibility of reactions to reservations390

Commentary

(1)  Unlike the case of reservations, the Vienna 
Conventions do not set forth any criteria or conditions for 
the permissibility of reactions to reservations, although 
acceptances and objections occupy a substantial place as 
a means for States and international organizations to give 
or refuse their consent to a permissible reservation. Such 
reactions do not, however, constitute criteria for the per-
missibility of a reservation that can be evaluated objec-
tively in accordance with the conditions established in 
article 19 of the Vienna Conventions and independently 
of the acceptances or objections to which the reservation 
has given rise. They are a way for States and international 
organizations to express their point of view regarding 
the permissibility of a reservation, but the permissibility 
(or impermissibility) of a reservation must be evaluated 
independently of the acceptances or objections to which 
it gave rise. Moreover, this idea is clearly expressed in 
guideline 3.3 (Consequences of the impermissibility of a 
reservation). The fact remains, however, that acceptances 
and objections constitute a way for States and international 
organizations to express their point of view regarding the 
permissibility of a reservation, and they may accordingly 
be taken into account in assessing the permissibility of a 
reservation.391

(2)  The travaux préparatoires of the Vienna regime 
in respect of objections leave no doubt as to the lack of 
connection between the permissibility of a reservation 
and the reactions thereto.392 It also follows that while it 
may be appropriate to refer to the “permissibility” of an 
objection or acceptance, the term does not have the same 
connotation as in the case of reservations themselves. The 
main issue is whether the objection or acceptance can pro-
duce its full effects. This is why, according to one view, 
guidelines 3.4.1 and 3.4.2 should have been placed, not in 
the part of the Guide to Practice dealing with the permissi-
bility of reservations and related unilateral declarations,393 
but in the part on the effects of reservations and of these 
other declarations (Part 4 of the Guide).

3.4.1  Permissibility of the acceptance of a reservation

The express acceptance of an impermissible reser-
vation is itself impermissible.

Commentary

(1)  This guideline is based on the idea that, in the 
light of the travaux préparatoires, the Vienna Convention 

390 The Special Rapporteur wishes to recall that he remains con-
vinced that these two guidelines do not belong in Part 3 of the Guide 
to Practice (with, perhaps, the very marginal exception of certain 
extremely hypothetical objections “with intermediate effect”).

391 See the commentary to guideline 4.5.3 [4.5.4] below.
392 See paragraphs (4) to (6) of the commentary to guideline 2.6.3 

above.
393 See the draft guideline originally proposed by the Special Rap-

porteur: “3.4 Substantive validity of acceptances and objections. 
Acceptances of reservations and objections to reservations are not 
subject to any condition of substantive validity” (fourteenth report on 
the law of treaties, Yearbook … 2009, vol. II (Part One), document A/
CN.4/614 and Add.1–2, para. 127).
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does in fact establish some connection and puts forward 
the principle that the impermissibility of the reservation 
has some implications for its acceptance.394

(2)  It seems clear that contracting States or interna-
tional organizations can freely accept a reservation that 
is permissible and that the permissibility of such accept-
ances cannot be questioned.395 However, according to a 
majority of members of the Commission, such is not the 
case where a State or an international organization accepts 
a reservation that is impermissible.

(3)  While acceptance cannot determine the permis-
sibility of a reservation, commentators have argued that 
the opposite is not true:

An acceptance of an inadmissible reservation is theoretically not 
possible. Directly or indirectly prohibited reservations under arti-
cle 19 (1) (a) and (b) cannot be accepted by any confronted state. Such 
reservations and acceptances of these will not have any legal effects. 
(…) Similarly, an incompatible reservation under article  19  (1)  (c) 
should be regarded as incapable of acceptance and as eo ipso invalid 
and without any legal effect.396

(4)  This is the view that the Commission has adopted. 
It has considered that the express acceptance of a reser-
vation could have effects, if not on the permissibility of 
a reservation as such, then at least on the assessment of 
such permissibility, in that such a declaration, which is 
derived from a deliberate and considered act of a State or 
an international organization, must at least be taken into 
consideration by those who are assessing the permissibil-
ity or impermissibility of the reservation. 

(5)  The principle put forward in guideline 3.4.1 must 
be accompanied by two major caveats, however. First—
as the wording itself indicates—it applies only to express 
acceptances (which are exceedingly rare in practice) and 
excludes tacit acceptances. Second, what the contracting 
parties cannot do individually they can do collectively, in 
that the Commission has taken the view that conversely, 
when all of the contracting parties accept a reservation, 
this unanimity creates an agreement among the parties 
that modifies the treaty.397

3.4.2  Permissibility of an objection to a reservation

An objection to a reservation by which a State or an 
international organization purports to exclude in its 
relations with the author of the reservation the appli-
cation of provisions of the treaty to which the reserva-
tion does not relate is only permissible if:

394 According to a minority theory (“effects”), the impermissibility 
of the reservation does not nullify its acceptance but prevents it from 
producing effects (see guideline 4.5.3 [4.5.4]).

395 See guideline 4.1 and the commentary thereto below. See also the 
commentary to guideline 2.8.3 (Express acceptance of a reservation), 
Yearbook … 2009, vol. II (Part Two), pp. 97–98.

396 See Horn, Reservations and Interpretative Declarations…, 
op. cit. (footnote 339 above), p. 121.

397 See guideline  3.3.3 [3.3.4] above. See also the commentary 
to guideline  2.3.1, in particular paragraph  (8) (Yearbook  … 2001, 
vol.  II (Part Two) and corrigendum, p. 186), and the commentary to 
guideline 2.3.5, in particular paragraph (7) (Yearbook … 2004, vol. II 
(Part Two), p. 107).

(a)  the additional provisions thus excluded have a 
sufficient link with the provisions to which the reser-
vation relates; and398

(b)  the objection would not defeat the object 
and purpose of the treaty in the relations between 
the author of the reservation and the author of the 
objection.

Commentary

(1)  Guideline 3.4.2 relates solely to a very particu-
lar category of objections, frequently called those with 
“intermediate effect”, through which a State or interna-
tional organization considers that treaty relations should 
be excluded beyond what is provided for in article  21, 
paragraph  3, of the Vienna Conventions, yet does not 
oppose the entry into force of the treaty between itself 
and the author of the reservation. The Commission has 
noted the existence of such objections, which might be 
called the “third type” of objections, in the commentary to 
guideline 2.6.1 on the definition of objections to reserva-
tions, without taking a position on their permissibility.399

(2)  While treaty practice provides relatively few 
specific examples of “intermediate-effect” or “exten-
sive” objections, some do exist. It would seem, how-
ever, that this “nueva generación”400 (“new generation”) 
of objections grew up exclusively around reservations to 
the 1969 Vienna Convention itself: some States agreed 
that the Convention could enter into force between 
themselves and the authors of the reservations, exclud-
ing not only the provisions on which the reservations in 
question had been made,401 but also other articles that 
were related to them.402 These objections thus had a 
much broader scope than that of objections with “mini-
mum effect”, without the authors of the objections stat-
ing that they were not bound by the treaty vis-à-vis the 
author of the reservation. While a number of States par-
ties to the Vienna Convention made objections to these 
reservations that were limited to the “presumed” effects 
envisaged in article 21, paragraph 3, of the 1969 Vienna 
Convention,403 other States—Canada,404 Egypt,405 

398 Suggestion from the Special Rapporteur: in the French text, the 
word “que” is supererogatory and should be deleted. This remark does 
not apply to the English text.

399 Yearbook … 2005, vol.  II (Part Two), p. 199, para.  (23) of the 
commentary to guideline 2.6.1.

400 Riquelme Cortado, op. cit. (footnote 361 above), p. 293.
401 As a general rule, article  66 of the Convention and the annex 

thereto (see the reservations formulated by Algeria (Multilateral Trea-
ties  … (footnote  359 above), chap.  XXIII.1), Belarus (ibid.), China 
(ibid.), Cuba (ibid.), Guatemala (ibid.), the Russian Federation (ibid.), 
the Syrian Arab Republic (ibid.), Tunisia (ibid.), Ukraine (ibid.) and 
Viet  Nam (ibid.). Bulgaria, the Czech Republic, Hungary and Mon-
golia had formulated similar reservations but withdrew them in the 
early 1990s (ibid.). The German Democratic Republic had also formu-
lated a reservation excluding the application of article 66 (ibid.).

402 These are the other provisions in Part V of the Vienna Conven-
tion, in particular article 64 on jus cogens (arts. 53 and 64). See also 
paragraph (9) of the present commentary below.

403 This is the case with Denmark and Germany (see Multilateral 
Treaties … (footnote 359 above), chap. XXIII.1).

404 In respect of the reservation by the Syrian Arab Republic (ibid.).
405 The objection by Egypt is directed not at one reservation in par-

ticular, but at any reservation that excludes the application of article 66 
(ibid.).
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Japan,406 the Netherlands,407 New Zealand,408 Sweden,409 
the United  Kingdom410 and the United  States411—
intended their objections to produce more serious con-
sequences but did not wish to exclude the entry into 
force of the Vienna Convention as between themselves 
and the reserving States.412 Indeed, these States not only 
wanted to exclude the application of the obligatory dis-
pute settlement provision or provisions to which the 
reservation refers, they also did not consider themselves 
bound by the substantive provisions to which the dis-
pute settlement procedure or procedures apply in their 
bilateral relations with the reserving State. For example, 
the United States, in its objection to the reservation by 
Tunisia to article 66 (a) of the Vienna Convention, stated 
that “[t]he United  States Government intends, at such 
time as it becomes a party to the Convention, to reaffirm 
its objection … and declare that it will not consider that 
article 53 or 64 of the Convention is in force between the 
United States of America and Tunisia”.413

(3)  While the 1969 and 1986 Vienna Conventions do 
not expressly authorize these objections with intermediate 
effect, they do not prohibit them. On the contrary, objec-
tions with intermediate effect, as their name indicates, may 
be entertained in that they fall midway between the two 
extremes envisaged under the Vienna regime: they purport 
to prohibit the application of the treaty to an extent greater 
than a minimum-effect objection (article 21, paragraph 3, 

406 In respect of any reservation that excludes the application of arti-
cle 66 or the annex to the Vienna Convention (ibid.).

407  In respect of all States that had formulated reservations concern-
ing the compulsory dispute settlement procedures. This general decla-
ration was reiterated separately for each State that had formulated such 
a reservation (ibid.).

408 In respect of the reservation by Tunisia (ibid.).
409 In respect of any reservation that excludes application of the dis-

pute settlement provisions, in general, and of the reservations made by 
Cuba, the Syrian Arab Republic and Tunisia, in particular (ibid.).

410 Provided in its declaration of 5 June 1987 and with the exception 
of the reservation by Viet Nam.

411 The objections made by the United States were formulated before 
it became a contracting party and concern the reservations made by the 
Syrian Arab Republic, Tunisia and Cuba (ibid.).

412 The United Kingdom made maximum-effect objections, in due 
and proper form, to the reservations formulated by the Syrian Arab 
Republic and Tunisia. The effect of these objections seems, however, 
to have been mitigated a posteriori by the declaration of 5 June 1987 
by the United Kingdom, which constitutes in a sense the partial with-
drawal of its earlier objection (see draft guideline 2.7.7 and the com-
mentary thereon (Yearbook … 2008, vol. II (Part Two), pp. 101–102), 
since the author does not oppose the entry into force of the Convention 
as between the United Kingdom and a State that has made a reservation 
to article 66 or to the annex to the Vienna Convention and excludes 
only the application of Part V in their treaty relations. This declara-
tion, which the United Kingdom recalled in 1989 (with regard to the 
reservation by Algeria) and  1999 (with regard to the reservation by 
Cuba), states that “[w]ith respect to any other reservation the intention 
of which is to exclude the application, in whole or in part, of the provi-
sions of article 66, to which the United Kingdom has already objected 
or which is made after the reservation by [the USSR], the United King-
dom will not consider its treaty relations with the State which has for-
mulated or will formulate such a reservation as including those provi-
sions of Part V of the Convention with regard to which the application 
of article  66 is rejected by the reservation” (Multilateral Treaties  … 
(footnote 359 above), chap. XXIII.1). Nevertheless, in 2002, the United 
Kingdom again objected with maximum effect to the reservation made 
by Viet Nam by excluding all treaty relations with Viet Nam (ibid.). 
New Zealand also chose to give its objection to the reservation by Syria 
maximum effect (ibid.).

413 Ibid.

of the Vienna Conventions), but less than a maximum-
effect objection (article 20, paragraph 4 (b), of the Vienna 
Conventions).414

(4)  Although in principle, “a State or international 
organization may formulate an objection to a reservation 
irrespective of the permissibility of the reservation”,415 
the question arises whether objections with intermediate 
effect must in some cases be deemed to be impermissible. 

(5)  Some authors propose to consider that “these 
extended objections are, in fact, reservations (limited 
ratione personae)”.416 This analysis is to some extent sup-
ported by the fact that other States have chosen to formu-
late reservations in the strict sense of the word in order to 
achieve the same result.417 Thus, Belgium formulated a 
(late) reservation concerning the Vienna Convention, stat-
ing that:

The Belgian State will not be bound by articles 53 and 64 of the 
Convention with regard to any party which, in formulating a reserva-
tion concerning article 66 (a), objects to the settlement procedure estab-
lished by this article.418

As has been written:

As a partial rejection modifies the content of the treaty in relation 
to the reserving State to an extent that exceeds the intended effect of 
the reservation, acceptance or acquiescence on the part of the reserving 
State appear to be necessary for a partial rejection to take its effect; 
failing this, no relations under the treaty are established between the 
reserving State and an objecting State which partially rejects those 
relations.419

(6)  This approach has been disputed on the grounds 
that, by adhering to the letter of the definition of 
reservations,420 the objecting State, which typically formu-
lates its objection only after having become a party to the 
treaty, would be prevented from doing so within the estab-
lished time period, and would be faced with the uncer-
tainties that characterize the regime of late reservations.421 
Then, subject to the “reservations dialogue” that might be 
established, the reserving State would not, in principle, be 
in a position to respond effectively to such an objection. It 
has also been pointed out that it would be contradictory to 

414 See Müller’s commentary on article  21 of the  1969  Vienna 
Convention, “Article 21 (1969)”, in O. Corten and P. Klein (eds.), Les 
Conventions de Vienne sur le droit des traités: commentaire article par 
article, Brussels: Bruylant, 2006, pp. 925–926, paras. 67–69.

415 Guideline 2.6.3 (Freedom to formulate objections).
416 See, inter alia, J. Sztucki, “Some questions arising from reser-

vations to the Vienna Convention on the Law of Treaties”, German 
Yearbook of International Law, vol. 20 (1977), p. 297. The author sug-
gests that such declarations should be viewed as “objections only to the 
initial reservations and own reservations of the objecting States in the 
remaining part” (ibid., p. 291).

417 The reservation by Belgium quoted below is quite similar in spirit, 
purpose and technique to the conditional objections envisaged in draft 
guideline 2.6.14. See, inter alia, the objection by Chile to the 1969 Vienna 
Convention, quoted in paragraph (2) of the commentary on draft guide-
line 2.6.14 (Yearbook … 2008, vol. II (Part Two), p. 94).

418 Multilateral Treaties … (footnote 359 above), chap. XXIII.1.
419 Gaja, “Unruly treaty reservations”, loc. cit. (footnote 382 above), 

p. 326. See also R. Baratta, Gli effetti delle riserve ai trattati, Milan 
Giuffrè, 1999, p. 385.

420 See guideline 1.1 (and article 2, paragraph 1 (b), of the Vienna 
Conventions).

421 See section  2.3 of the present Guide; for the commentary, see 
Yearbook … 2001, vol.  II (Part Two) and corrigendum, pp. 184–192, 
and Yearbook … 2004, vol. II (Part Two), pp. 106–108.
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make objections with intermediate effect subject to condi-
tions of permissibility while maximum-effect objections 
are not subject to such conditions and that the determi-
nation and assessment of the necessary link between the 
provisions which could potentially be deprived of legal 
effect by the interaction between a reservation and a broad 
objection has more to do with the question of whether the 
objection with intermediate effect can produce the effect 
intended by its author.422

(7)  The Commission was not convinced by this view 
and considered that objections with intermediate effect, 
which in some ways constitute “counter-reservations” 
(but are certainly not reservations per se), should conform 
to the conditions for the permissibility and form of res-
ervations and, in any event, cannot defeat the object and 
purpose of the treaty, if only because it makes little sense 
to apply a treaty deprived of its object or purpose. This is 
what is stated in guideline 3.4.2, paragraph 2.

(8)  Nevertheless, it would be unacceptable and 
entirely contrary to the principle of consensus423 for States 
and international organizations to use a reservation as an 
excuse for attaching intermediate-effect objections of 
their choosing, thereby excluding any provision that they 
do not like. A look back at the origins of objections with 
intermediate effect is revealing in this regard.

(9)  As pointed out above,424 the practice of making 
these objections with intermediate effect has been resorted 
to mainly, if not exclusively, in the case of reservations and 
objections to the provisions of Part V of the 1969 Vienna 
Convention and makes clear the reasons which led object-
ing States to seek to make use of them. Article 66 of the 
Vienna Convention and its annex relating to compulsory 
conciliation provide procedural guarantees which many 
States, at the time when the Convention was adopted, con-
sidered essential in order to prevent abuse of certain provi-
sions of Part V.425 This link was stressed by some of the 
States that formulated objections with intermediate effect 
in respect of reservations to article 66. For example:

The Kingdom of the Netherlands is of the view that the provisions 
regarding the settlement of disputes, as laid down in article 66 of the 
Convention, are an important part of the Convention and cannot be 
separated* from the substantive rules with which they are connected.426

The United Kingdom stated even more explicitly that:

Article 66 provides in certain circumstances for the compulsory set-
tlement of disputes by the International Court of Justice (…) or by a con-
ciliation procedure (…). These provisions are inextricably linked with the 

422 According to this view, “it is one thing to say that an objection 
with intermediate effect is not valid and quite another to maintain that 
such an objection cannot produce the effect intended by its author. 
Thus, the issue does not bear on the validity of an objection and should 
therefore be included not in the part of the Guide to Practice on the 
substantive validity of declarations in respect of treaties, but rather 
in the part dealing with the effects that an objection with intermedi-
ate effect can actually produce” (fourteenth report on reservations to 
treaties, Yearbook … 2009, vol.  II (Part One), document A/CN.4/614 
and Add.1–2, p. 25, para. 118).

423 See, inter alia, the commentary to guideline 3.1.7, in particular 
paragraph (3), Yearbook … 2007, vol. II (Part Two), pp. 39–42.

424 See paragraph (2) of the present commentary above.
425 Sztucki, loc. cit. (footnote 416 above), pp. 286–287 (see also the 

references provided by the author).
426 See footnote 407 above.

provisions of Part V to which they relate. Their inclusion was the basis on 
which those parts of Part V which represent progressive development of 
international law were accepted by the Vienna Conference.427 

(10)  The reaction of several States to reservations 
to article 66 of the 1969 Vienna Convention was aimed 
at safeguarding the package deal which some States had 
sought to undermine through reservations and which, 
save through a maximum-effect objection,428 could only 
be restored through an objection that went beyond the 
“normal” effects of the reservations envisaged by the 
Vienna Conventions.429 

(11)  It is thus clear from the practice concerning 
objections with intermediate effect that there must be an 
intrinsic link between the provision which gave rise to 
the reservation and the provisions whose legal effect is 
affected by the objection.

(12)  After asking itself how best to define this link, 
and having contemplated calling it “intrinsic”, “indisso-
ciable” or “inextricable”, the Commission ultimately set-
tled on the word “sufficient”, which seemed to it to be 
similar to the words just cited but had the merit of show-
ing that the particular circumstances of each case had to 
be taken into account. Moreover, guideline 3.4.2 probably 
has more to do with the progressive development of inter-
national law than with its codification per se; to the major-
ity of the Commission’s members, the use of the word 
“sufficient” had the merit of leaving room for the clarifi-
cation that might come from future practice.

(13)  Other limitations on the permissibility of objec-
tions with intermediate effect have been suggested. It has 
been pointed out that it seems logical to exclude objec-
tions aimed at articles to which reservations are not per-
mitted under article 19, subparagraphs (a) and (b), of the 
Vienna Conventions.430 The Commission does not disa-
gree, but such hypotheses are so hypothetical and mar-
ginal that it seems unnecessary to address them expressly 
in guideline 3.4.2.

(14)  It has also been pointed out that since, according 
to guideline 3.1.9, a “reservation cannot exclude or modify 
the legal effect of a treaty in a manner contrary to a per-
emptory norm of general international law”,431 the same 
should be true of objections with intermediate effect. The 
Commission has not adopted that point of view, consider-
ing that objections, even those with intermediate effect, 
are not reservations and have the main purpose of under-
mining the reservation, and that the latter’s “proximity” 
to the provisions excluded by the objection432 suffices to 
avert any risk of lack of conformity with jus cogens.

427 Objection of 5 June 1987 by the United Kingdom in respect of 
a Soviet reservation to article 66 of the Vienna Convention; see foot-
note 410 above.

428 See articles  20, paragraphs  4  (b), and  21, paragraph  3, of the 
Vienna Conventions.

429 Müller, “Article  21 (1969)”, loc.  cit. (footnote  414 above), 
pp. 927–928, para. 70.

430 The text of which is incorporated in guideline 3.1 in the Guide 
to Practice.

431 See the text of this guideline  and the commentary thereto,  
Yearbook … 2007, vol. II (Part Two), pp. 99–104.

432 See guideline 3.4.2, paragraph 1.
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(15)  Consequently, the Commission deliberately 
rejected the idea of referring to the impermissibility 
of an objection owing to its being contrary to a rule of 
jus  cogens: it thought that, in reality, such a hypothesis 
could not arise.

(16)  It is quite clear that if the effect of an objec-
tion is to modify the bilateral treaty relations between its 
author and the author of the reservation in a manner that 
proves to be contrary to a peremptory norm of interna-
tional law (jus cogens), this result would be unacceptable. 
Such an eventuality would, however, seem to be impos-
sible: an objection purports only to, and can only, exclude 
the application of one or more treaty provisions. Such an 
exclusion cannot “produce” a norm that is incompatible 
with a jus cogens norm. The effect is simply “deregula-
tory”, thus leading to the application of customary law. 
Ultimately, therefore, the norms applicable as between the 
author of the reservation and the author of the objection 
are never different from those that predated the treaty and, 
unless application of the treaty as a whole is excluded, 
from treaty-based provisions not affected by the reserva-
tion. It is impossible under these circumstances to imag-
ine an “objection” that would violate a peremptory norm. 
According to another view, however, it was conceivable 
that a “deregulation” of one obligation could lead to a 
modification of related obligations under the treaty.

(17)  Furthermore, when the definition of “objection” 
was adopted, the Commission refused to take a position 
on the question of the permissibility of objections that 
purport to produce a “super-maximum effect”.433 These 
are objections in which the authors determine not only 
that the reservation is not valid but also that, as a result, 
the treaty as a whole applies ipso  facto in the relations 
between the two States. The permissibility of objec-
tions with “super-maximum effect” has frequently been 
questioned,434 primarily because 

the effect of such a statement is not to bar the application of the treaty as a 
whole or of the provisions to which the reservation refers in the relations 
between the two Parties but to render the reservation null and void with-
out the consent of its author. This greatly exceeds the consequences of 
the objections to reservations provided for in article 21, paragraph 3, and 
article 20, paragraph 4 (b), of the Vienna Conventions. Whereas ‘unlike 
reservations, objections express the attitude of a State, not in relation to 
a rule of law, but in relation to the position adopted by another State’, in 
this case it is the rule itself advocated by the reserving State which is chal-
lenged, and this is contrary to the very essence of an objection.435

(18)  It is not, however, the permissibility of the 
objection as such that is called into question; the issue 
raised by this practice is whether the objection is capable 
of producing the effect intended by its author;436 this is 
far from certain and depends, among other things, on the 
permissibility of the reservation itself.437 A State (or an 

433 See paragraph  (24) of the commentary to draft guideline 2.6.1 
(Definition of objections to reservations), Yearbook  … 2005, vol.  II 
(Part Two), p. 81.

434 See the eighth report on reservations to treaties, Yearbook  … 
2003, vol.  II (Part  One), document  A/CN.4/535 and  Add.1, para-
graphs  97–98 and footnote  160. See also the commentary on draft 
guideline 2.6.1, inter alia, paragraphs (24) and (25) (Yearbook … 2005, 
vol. II (Part Two), p. 200).

435 Yearbook  … 2003, vol.  II (Part  One), document  A/CN.4/535 
and Add.1, p. 48, para. 97.

436 Ibid., para.  95, and the commentary to guideline  2.6.1, para-
graph (24) (Yearbook … 2005, vol. II (Part Two), p. 200).

437 See guidelines 4.3.4 and 4.5.3 below.

international organization) may well make an objection 
and wish to give it “super-maximum effect”, but this does 
not mean that the objection is capable of producing such 
an effect, which is not envisaged by the Vienna regime. 
However, as the Commission has acknowledged in its 
commentary on guideline  2.6.1, where the definition of 
the term “objection” unquestionably includes objections 
with “super-maximum effect”:

The Commission has endeavoured to take a completely neutral posi-
tion with regard to the validity of the effects [and not of the objection] 
that the author of the objection intends its objection to produce. This is a 
matter to be taken up in the consideration of the effects of objections.438

(19)  Furthermore, it should be reiterated that one 
who has initially accepted a reservation may no longer 
properly formulate an objection thereto. While this con-
dition may be understood as a condition for the permis-
sibility of an objection, it may also be viewed as a ques-
tion of form or of formulation. Thus, guideline  2.8.12 
(Final nature of acceptance of a reservation) states that 
“[a]cceptance of a reservation cannot be withdrawn or 
amended”. There seems to be no need to revisit the issue 
in the present guideline.

3.5  Permissibility of an interpretative declaration

A State or an international organization may for-
mulate an interpretative declaration unless the inter-
pretative declaration is prohibited by the treaty or 
is incompatible with a peremptory norm of general 
international law.

Commentary

(1)  The Vienna Conventions do not contain any rule 
on interpretative declarations as such, or, of course, on the 
conditions for the permissibility of such unilateral dec-
larations. From that point of view, and from many oth-
ers as well, they are distinct from reservations and can-
not simply be equated with them. Guideline 3.5 and the 
ones that follow it seek to fill in this gap in respect of the 
permissibility of these instruments, it being understood in 
this connection that “simple” interpretative declarations 
(guideline  3.5) must be distinguished from conditional 
interpretative declarations, which in this respect follow 
the legal regime of reservations (guidelines  3.5.2 and 
3.5.3). This does not mean that reservations are involved, 
although sometimes a unilateral declaration presented as 
interpretative by its author might be a true reservation, in 
which case its permissibility must be assessed in the light 
of the rules applicable to reservations (guideline 3.5.1).

(2)  The definition of interpretative declarations pro-
vided in guideline  1.2 (Definition of interpretative dec-
larations) is also limited to identifying the practice in 
positive terms: “ ‘Interpretative declaration’ means a uni-
lateral statement, however phrased or named, made by 
a State or by an international organization whereby that 
State or that organization purports to specify or clarify the 
meaning or scope attributed by the declarant to a treaty or 
to certain of its provisions.”439

438 Yearbook  … 2005, vol.  II (Part  Two), p.  87 (commentary to 
guideline 2.6.1, para. (25)).

439 Yearbook… 1999, vol. II (Part Two), p. 103.
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(3)  However, this definition, as noted in the com-
mentary, “in no way prejudges the validity or the effect of 
such declarations and … the same precautions taken with 
respect to reservations must be applied to interpretative 
declarations: the proposed definition is without prejudice 
to the permissibility and the effects of such declarations 
from the standpoint of the rules applicable to them”.440

(4)  There is, however, still some question as to whether 
an interpretative declaration can be permissible, a question 
that is clearly different from that of whether a unilateral state-
ment constitutes an interpretative declaration or a reserva-
tion. Indeed, it is one thing to determine whether a unilateral 
statement “purports to specify or clarify the meaning or scope 
attributed by the declarant to a treaty or to certain of its pro-
visions”—which corresponds to the definition of “interpre-
tative declaration”—and another to determine whether the 
interpretation proposed therein is valid, or, in other words, 
whether the “meaning or scope attributed by the declarant to 
a treaty or to certain of its provisions” is valid.

(5)  The issue of the permissibility of interpretative 
declarations can doubtless be addressed in the treaty 
itself;441 while this is quite uncommon in practice, it is still 
a possibility. Thus, a treaty’s prohibition of any interpreta-
tive declaration would invalidate any declaration that pur-
ported to “specify or clarify the meaning or scope” of the 
treaty or certain of its provisions. Article XV.3 of the 2001 
Canada–Costa Rica Free Trade Agreement442 is an exam-
ple of such a provision. Other examples exist outside the 
realm of bilateral treaties. The third draft agreement for 
the Free Trade Area of the Americas of November 2003, 
though still in the drafting stage, states in Chapter XXIV, 
draft article  4: “This Agreement shall not be subject to 
reservations [or unilateral interpretative declarations] at 
the moment of its ratification.”443

(6)  It is also conceivable that a treaty might merely 
prohibit the formulation of certain interpretative dec-
larations to certain of its provisions. To the Special 
Rapporteur’s knowledge, no multilateral treaty contains 
such a prohibition in this form, but treaty practice includes 
more general prohibitions which, without expressly pro-
hibiting a particular declaration, limit the parties’ capacity 
to interpret the treaty in one way or another. It follows that 
if the treaty is not to be interpreted in a certain manner, 
interpretative declarations proposing the prohibited inter-
pretation are invalid. The European Charter for Regional 
or Minority Languages of  5  November 1992 includes 
examples of such prohibition clauses; article 4 states:

Nothing in this Charter shall be construed as limiting or derogat-
ing from any of the rights guaranteed by the European Convention on 
Human Rights.”

440 Ibid., p.  108, para.  (33) of the commentary. The French term 
“licéité”, used in 1999, should now be understood, as in the case of 
reservations, to mean “validité”, a word which, in the view of the Com-
mission, seems, in all cases, to be more appropriate (see Yearbook … 
2005, vol. II (Part Two), p. 64, paras. 357–358).

441 See M. Heymann, Einseitige Interpretationserklärungen zu  
multilateralen Verträgen (Unilateral interpretative declarations to multi- 
lateral treaties), Berlin, Duncker & Humblot, 2005, p. 114.

442 Article XV.3 (Reservations): “This Agreement shall not be sub-
ject to unilateral reservations or unilateral interpretative declarations” 
(available at www.sice.oas.org/Trade/cancr/English/cancrin.asp).

443 See the website of the Free Trade Area of the Americas: www 
.ftaa-alca.org/FTAADraft03/ChapterXXIV_e.asp (the square brackets 
are original to the text).

And article 5 states:

Nothing in this Charter may be interpreted as implying any right 
to engage in any activity or perform any action in contravention of the 
purposes of the Charter of the United Nations or other obligations under 
international law, including the principle of the sovereignty and territo-
rial integrity of States.

(7)  Similarly, articles  21 and  22 of the Framework 
Convention for the protection of national minorities 
of 1 February 1995 also limits the potential to interpret 
the Convention:

Article 21

Nothing in the present framework Convention shall be interpreted 
as implying any right to engage in any activity or perform any act con-
trary to the fundamental principles of international law and in particular 
of the sovereign equality, territorial integrity and political independence 
of States.

Article 22

Nothing in the present framework Convention shall be construed 
as limiting or derogating from any of the human rights and fundamen-
tal freedoms which may be ensured under the laws of any Contracting 
Party or under any other agreement to which it is a Party.

(8)  These examples show that the prohibition of 
interpretative declarations in guideline 3.5 may be express 
as well as implicit.

(9)  With the exception of treaty-based prohibitions 
of unilateral interpretative declarations, the Commission 
believes that another ground for the impermissibility of an 
interpretative declaration must be cited: the fact that the 
declaration is contrary to a peremptory norm of general 
international law (jus cogens).

(10)  While there appear to be no specific cases when 
a party has invoked vis-à-vis the author of an interpreta-
tive declaration the fact that it is contrary to a peremptory 
norm, one cannot assume that the problem will never arise 
in the future. Such would be the case, for example, if a 
State party to the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment 
sought to legitimize certain forms of torture under cover 
of an interpretation, or if a State that was a party to the 
Convention on the Prevention and Punishment of the 
Crime of Genocide interpreted it as not covering certain 
forms of genocide—even though it has been pointed out 
that, in these examples, these so-called “interpretations” 
could be considered reservations and could fall within the 
purview of guideline 3.5.1.

(11)  This is why, although there was a different point 
of view, the Commission did not consider it necessary to 
provide in guideline 3.5 for a situation when an interpre-
tative declaration was incompatible with the object and 
purpose of the treaty: that would be possible only if the 
declaration was considered a reservation, since by defini-
tion such declarations do not purport to modify the legal 
effects of a treaty, but only to specify or clarify them.444 
This situation is covered in guideline 3.5.1.

444 See Yearbook … 1999, vol. II (Part Two), p. 100, paragraph (16) 
of the commentary to draft guideline 1.2. See also the famous dictum 
of the ICJ in Interpretation of Peace Treaties with Bulgaria, Hungary 
and Romania, Advisory Opinion of 18 July 1950, I.C.J. Reports 1950, 
p. 221, at p. 229; and the 27 August 1952 judgment of the Court in Rights 
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(12)  Similarly, but for different reasons, and 
despite the opposing views of some of its members, the 
Commission declined to consider that an objectively 
wrong interpretation—for example, one that is contrary 
to the interpretation given by an international court adju-
dicating the matter—should be declared impermissible.

(13)  It goes without saying that an interpretation may 
be held to be with or without merit although, in absolute 
terms, it is difficult to determine whether the author is 
right or wrong until a competent body rules on the inter-
pretation of the treaty. Interpretation remains an eminently 
subjective process and it is rare that a legal provision, or 
a treaty as a whole, can be interpreted in only one way. 
“The interpretation of documents is to some extent an art, 
not an exact science.”445

(14)  As Kelsen has noted:

If “interpretation” is understood as cognitive ascertainment of the 
meaning of the object that is to be interpreted, then the result of a legal 
interpretation can only be the ascertainment of the frame which the law 
that is to be interpreted represents, and thereby the cognition of several 
possibilities within the frame. The interpretation of a statute, therefore, 
need not necessarily lead to a single decision as the only correct one, 
but possibly to several, which are all of equal value …446

As has also been pointed out:

The process of interpretation [in international law] is, in fact, only 
occasionally centralized, either through a judicial body or in some other 
way. Competence to interpret lies with all subjects and, individually, 
with each one of them. The resulting proliferation of forms of interpre-
tation is only partially compensated for by their hierarchy. Unilateral 
interpretations are, in principle, of equal value, and the agreed forms 
are optional and consequently unpredictable. However, the practical 
difficulties must not be overestimated. It is not so much a question of 
an essential flaw in international law as an aspect of its nature, which 
guides it in its entirety towards an ongoing negotiation that can be 
rationalized and channelled using the rules currently in force.447

(15)  Thus, “on the basis of its sovereignty, every State 
has the right to indicate its own understanding of the treaties 
to which it is party, as far as it is concerned”.448 If States have 
the right to interpret treaties unilaterally, they must also have 
the right to let their point of view be known as regards the 
interpretation of a treaty or of certain of its provisions.

(16)  International law does not, however, provide 
any criterion allowing for a definitive determination of 
whether a given interpretation has merit. There are, of 
course, methods of interpretation (see, initially, articles 31 
to 33 of the Vienna Conventions), but they are only guide-
lines as to the ways of finding the “right” interpretation; 

of Nationals of the United States of America in Morocco (France v. the 
United States of America), I.C.J. Reports 1952, p. 176, at p. 196.

445 Yearbook  … 1966, vol.  II, document  A/6309/Rev.1, p.  218, 
para. (4) of the commentary to articles 27 and 28 of the draft articles on 
the law of treaties. See also A. Aust, Modern Treaty Law and Practice, 
2nd ed., Cambridge University Press, 2007, p. 230.

446 H. Kelsen, Pure Theory of Law, translated from German by Max 
Knight, Berkeley and Los Angeles, University of California Press, 
1967, p. 351.

447 J. Combacau and S. Sur, Droit international public, 8th  ed., 
Paris, Montchrestien, 2008, p. 171.

448 P. Daillier, M. Forteau and A. Pellet, Droit international public 
(Nguyen Quoc Dinh), 8th  ed., Paris, Librairie générale de droit et de 
jurisprudence, 2009, p. 277, para. 164. See also C. Rousseau, Droit inter-
national public, vol. I, Introduction et Sources, Paris, Sirey, 1970, p. 250.

they do not offer a final “objective” (or “mathematical”) 
test of whether the interpretation has merit. Thus, arti-
cle 31, paragraph 1, of the Vienna Conventions specifies 
that “a treaty shall be interpreted in good faith in accord-
ance with the ordinary meaning to be given to the terms 
of the treaty in their context and in the light of its object 
and purpose*”. This specification is in no way a criterion 
for assessing the correctness, and still less a condition for 
the validity, of the interpretations given to the treaty, but a 
means of deriving one interpretation. That is all.

(17)  In international law, the value of an interpreta-
tion is assessed not on the basis of its content, but of its 
authority. It is not the “right” interpretation that wins out, 
but the one that was given either by all the parties to the 
treaty—in which case it is called an “authentic” interpre-
tation—or by a body empowered to interpret the treaty 
in a manner that is binding on the parties. In that regard, 
the instructive 1923  opinion of the Permanent Court 
of International Justice in the Jaworzina case is note- 
worthy. Although the Court was convinced that the inter-
pretation reached by the Conference of Ambassadors was 
unfounded, it did not approach the problem as a question 
of validity, but rather of opposability. The Court stated:

And even leaving out of the question the principles governing the 
authoritative interpretation of legal documents, it is obvious that the 
opinion of the authors of a document cannot be endowed with a deci-
sive value when that opinion has been formulated after the drafting 
of that document and conflicts with the opinion which they expressed 
at that time. There are still stronger grounds for refusing to recognise 
the authority of such an opinion when, as in the present case, a period 
of more than two years has elapsed between the day on which it was 
expressed and the day on which the decision to be interpreted was itself 
adopted.449

(18)  International law in general and treaty law in 
particular do not impose conditions for the validity of 
interpretation in general and of interpretative declara-
tions in particular. It has only the notion of the opposa-
bility of an interpretation or an interpretative declaration 
which, as far as it is concerned, comes into full play in 
the context of determination of the effects of an inter-
pretative declaration.450 In the absence of any condition 
for validity, “[e]infache Interpretationserklärungen sind 
damit grundsätzlich zulässig” (“simple interpretative 
declarations are therefore, in principle, admissible”),451 
although this does not mean that it is appropriate to 
speak of validity or non-validity unless the treaty itself 
sets the criterion.452

(19)  In addition, it seemed to the Commission, 
despite a contrary view, that in the course of assessing 
the permissibility of interpretative declarations, one must 
not slip into the domain of responsibility—which, for 
reservations, is prohibited by guideline 3.3.1. However, 
this would be the case for interpretative declarations if 
one considered that a “wrong” interpretation constituted 
an internationally wrongful act that “violated” articles 31 
and 32 of the Vienna Convention.

449 Jaworzina, Advisory Opinion of 6 December 1923, P.C.I.J., 
Series B, No. 8, p. 38.

450 See guidelines 4.7.1 to 4.7.3.
451 Heymann, op. cit. (footnote 441 above), p. 113.
452 See paragraphs (5) and (8) of the present commentary above.
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3.5.1  Permissibility of an interpretative declaration 
which is in fact a reservation

If a unilateral statement which purports to be an 
interpretative declaration is in fact a reservation, its 
permissibility must be assessed in accordance with the 
provisions of guidelines 3.1 to 3.1.13.

Commentary

(1)  Section  1.3 of the Guide to Practice deals with 
a situation in which the effect of an interpretative dec-
laration is in fact to undermine the legal effect of one of 
the provisions of the treaty or of the treaty as a whole.453  
In such a situation, it is not an interpretative declaration 
but a reservation, and should be treated as such and must 
therefore meet the conditions for the permissibility (and 
formal validity) of reservations.

(2)  The Court of Arbitration that settled the dispute 
between France and the United  Kingdom concerning 
the delimitation of the continental shelf in the English 
Channel case confirmed this approach. In that case, the 
United Kingdom maintained that the third reservation by 
France to article 6 of the Convention on the Continental 
Shelf was merely an interpretative declaration and subse-
quently rejected this interpretation on the grounds that it 
could not be invoked against the United Kingdom. The 
Court rejected this argument and considered that the dec-
laration by France was not simply an interpretation; it 
had the effect of modifying the scope of application of 
article 6 and was therefore a reservation, as France had 
maintained:

This condition, according to its terms, appears to go beyond mere 
interpretation; for it makes the application of that régime dependent on 
acceptance by the other State of the French Republic’s designation of the 
named areas as involving “special circumstances” regardless of the valid-
ity or otherwise of that designation under Article 6. Article 2 (1) (d) of 
the Vienna Convention on the Law of Treaties, which both Parties accept 
as correctly defining a “reservation”, provides that it means “a unilateral 
statement, however phrased or named, made by a State … whereby it 
purports to exclude or modify the legal effect of certain provisions of the 
treaty in its application to that State”. This definition does not limit res-
ervations to statements purporting to exclude or modify the actual terms 
of the treaty; it also covers statements purporting to exclude or modify 
the legal effect of certain provisions in their application to the reserving 
State. This is precisely what appears to the Court to be the purport of the 
French third reservation and it, accordingly, concludes that this “reserva-
tion” (sic: “declaration”?) is to be considered a “reservation” rather than 
an “interpretative declaration”.454

(3)  While States often maintain or suggest that an 
interpretation proposed by another State is incompatible 
with the object and purpose of the relevant treaty,455 an 

453 It being understood that it is not enough for another State or 
another international organization to “recharacterize” an interpretative 
declaration as a reservation for the nature of the declaration in question 
to be modified (see guideline 2.9.3 (Recharacterization of an interpreta-
tive declaration) and the commentary thereto, Yearbook … 2009, vol. II 
(Part Two), pp. 110–112).

454 English Channel case (see footnote 56 above), p. 40, para. 55.
455 See, for example, the reactions of Germany to the interpreta-

tive declaration by Poland to the European Convention on Extradi-
tion of 13 December 1957 (United Nations, Treaty Series, vol. 1862, 
pp. 474–476) and to the declaration by India interpreting article 1 of the 
International Covenant on Civil and Political Rights and the Interna-
tional Covenant on Economic, Social and Cultural Rights (Multilateral 
Treaties ... (footnote 359 above), chap. IV.3 and 4).

interpretative declaration, by definition, cannot be con-
trary to the treaty or to its object or purpose. If it is other-
wise, the statement is, in fact, a reservation, as noted in 
many States’ reactions to “interpretative declarations”.456 
The reaction of Spain to the “declaration” formulated by 
Pakistan in signing the  1966 International Covenant on 
Economic, Social and Cultural Rights also demonstrates 
the different stages of thought in cases where the proposed 
“interpretation” is really a modification of the treaty that 
is contrary to its object and purpose. The declaration must 
first be qualified; only then will it be possible to apply to 
it conditions for permissibility (of reservations):

The Government of the Kingdom of Spain has examined the 
Declaration made by the Government of the Islamic Republic of Pakistan 
on  3  November  2004 on signature of the International Covenant on 
Economic, Social and Cultural Rights, of 16 December 1966.

The Government of the Kingdom of Spain points out that regardless 
of what it may be called, a unilateral declaration made by a State for the 
purpose of excluding or changing the legal effects of certain provisions 
of a treaty as it applies to that State constitutes a reservation.

The Government of the Kingdom of Spain considers that the 
Declaration made by the Government of the Islamic Republic of Pakistan, 
which seeks to subject the application of the provisions of the Covenant 
to the provisions of the constitution of the Islamic Republic of Pakistan 
is a reservation which seeks to limit the legal effects of the Covenant as 
it applies to the Islamic Republic of Pakistan. A reservation that includes 
a general reference to national law without specifying its contents does 
not make it possible to determine clearly the extent to which the Islamic 
Republic of Pakistan has accepted the obligations of the Covenant 
and, consequently, creates doubts as to the commitment of the Islamic 
Republic of Pakistan to the object and purpose of the Covenant.

The Government of the Kingdom of Spain considers that the 
Declaration made by the Government of the Islamic Republic 
of Pakistan to the effect that it subjects its obligations under the 
International Covenant on Economic, Social and Cultural Rights to the 
provisions of its constitution is a reservation and that that reservation is 
incompatible with the object and purpose of the Covenant.

According to customary international law, as codified in the Vienna 
Convention on the Law of Treaties, reservations that are incompatible 
with the object and purpose of a treaty are not permissible.

Consequently, the Government of the Kingdom of Spain objects 
to the reservation made by the Government of the Islamic Republic 
of Pakistan to the International Covenant on Economic, Social and 
Cultural Rights. This objection shall not preclude the entry into force of 
the Covenant between the Kingdom of Spain and the Islamic Republic 
of Pakistan.457

(4)  Therefore, the issue is not the “validity” of inter-
pretative declarations. These unilateral statements are, in 
reality, reservations and accordingly must be treated as 
such, including with respect to their permissibility and 
formal validity. The European Court of Human Rights 

456 In addition to the example, mentioned below, of the objection by 
Spain, see the objection by Austria to the “interpretative declaration” 
formulated by Pakistan in respect of the 1997 International Convention 
for the Suppression of Terrorist Bombings and the comparable reac-
tions of Australia, Canada, Denmark, Finland, France, Germany, India, 
Israel, Italy, Japan, the Netherlands, New Zealand, Norway, Spain, 
Sweden, the United Kingdom and the United States (Multilateral Trea-
ties ... (footnote 359 above), chap. XVIII.9). See also the reactions of 
Germany and the Netherlands to the unilateral statement by Malaysia 
(ibid.) and the reactions of Finland, Germany, the Netherlands and 
Sweden to the “interpretative declaration” formulated by Uruguay in 
respect of the Rome Statute of the International Criminal Court (ibid., 
chap. XVIII.10). For other examples of recharacterization, see the com-
mentary to guideline 1.2, Yearbook ... 1999, vol. II (Part Two), p. 100, 
footnote 328.

457 Multilateral Treaties … (footnote 359 above), chap. IV.3.
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followed that reasoning in its judgment in the case of 
Belilos  v. Switzerland. Having recharacterized the dec-
laration by Switzerland as a reservation, it applied the 
conditions for the permissibility of reservations of the 
European Convention on Human Rights:

In order to establish the legal character of such a declaration, one 
must look behind the title given to it and seek to determine the substan-
tive content. In the present case, it appears that Switzerland meant to 
remove certain categories of proceedings from the ambit of article 6 § 1 
(art.  6-1) and to secure itself against an interpretation of that arti-
cle (art. 6-1) which it considered to be too broad. However, the Court 
must see to it that the obligations arising under the Convention are not 
subject to restrictions which would not satisfy the requirements of arti-
cle 64 (art. 64) as regards reservations. Accordingly, it will examine the 
validity of the interpretative declaration in question, as in the case of a 
reservation, in the context of this provision.458

[3.5.2  Conditions for the permissibility of a condi-
tional interpretative declaration

The permissibility of a conditional interpretative 
declaration must be assessed in accordance with the 
provisions of guidelines 3.1 to 3.1.13.]459

[Commentary

(1)  According to the definition contained in guide-
line 1.2.1, a conditional interpretative declaration is: “A 
unilateral statement formulated by a State or an interna-
tional organization when signing, ratifying, formally con-
firming, accepting, approving or acceding to a treaty, or 
by a State when making a notification of succession to 
a treaty, whereby the State or international organization 
subjects its consent to be bound by the treaty to a spe-
cific interpretation of the treaty or of certain provisions 
thereof …”.460

(2)  Thus the key feature of this kind of conditional 
interpretative declaration is not that it proposes a certain 
interpretation, but that it constitutes a condition for its 
author’s consent to be bound by the treaty.461 It is that el-
ement of conditionality that brings a conditional interpre-
tative declaration closer to being a reservation.

(3)  A  priori, however, the question of the permis-
sibility of conditional interpretative declarations seems 
little different from that of “simple” interpretative decla-
rations and it would seem unwarranted to make formula-
tion of a conditional interpretative declaration subject to 
conditions for permissibility other than those applicable 
to “simple” interpretative declarations.462 It is clear from 
the definition of a conditional interpretative declaration 
that it does not purport to modify the treaty, but merely to 
interpret one or more of its provisions in a certain manner.

(4)  The situation changes significantly, however, 
where the interpretation proposed by the author of a con-
ditional interpretative declaration does not correspond to 
the interpretation of the treaty established by agreement 

458 Belilos v. Switzerland, judgment, 29 April 1988, Series  A, 
No. 132, para. 49, p. 18.

459 See footnote 163 above. 
460 For the text of guideline 1.2.1 and the commentary thereto, see 

Yearbook … 1999, vol. II (Part Two), pp. 103–106.
461 See paragraph (16) of the commentary to guideline 1.2.1, ibid., 

p. 105.
462 See commentary to guideline 3.5 above.

between the parties. In that case, the condition formulated 
by the author of the declaration, stating that it does not 
consider itself to be bound by the treaty in the event of 
a different interpretation, brings this unilateral statement 
considerably closer to being a reservation. Frank Horn 
has stated that:

If a state does not wish to abandon its interpretation even in the face 
of a contrary authoritative decision by a court, it may run the risk of vio-
lating the treaty when applying its own interpretation. In order to avoid 
this, it would have to qualify its interpretation as an absolute condition 
for participation in the treaty. The statement’s nature as a reservation is 
established at the same time the propagated interpretation is established 
as the incorrect one.463

(5)  Thus, any conditional interpretative declaration 
potentially constitutes a reservation: a reservation condi-
tional upon a certain interpretation. This can be seen from 
one particularly clear example of a conditional interpreta-
tive declaration, the declaration that France attached to 
its expression of consent to be bound by its signature of 
Additional Protocol  II to the Treaty for the Prohibition 
of Nuclear Weapons in Latin America and the Caribbean 
(“Treaty of Tlatelolco”), which stipulates that: “In the 
event that the interpretative declaration thus made by 
the French Government should be contested wholly or in 
part by one or more Contracting Parties to the Treaty or 
to Protocol II, these instruments shall be null and void in 
relations between the French Republic and the contest-
ing State or States.”464 In other words, France intends to 
exclude the application of the treaty in its relations with 
any States parties that do not accept its interpretation of 
the treaty, exactly as if it had made a reservation.

(6)  While this scenario is merely a potential one, it 
seems clear that the declaration in question is subject to 
the conditions for permissibility set out in article  19 of 
the Vienna Conventions. Although it might be thought 
prima facie that the author of a conditional interpretative 
declaration is merely proposing a specific interpretation 
(subject solely to the conditions for permissibility set out 
in guideline 3.5), the effects of such a unilateral statement 
are, in fact, made conditional by its author upon one or 
more provisions of the treaty not being interpreted in the 
desired manner.

(7)  The deliberate decision of the Netherlands to 
formulate reservations, rather than interpretative declara-
tions, to the International Covenant on Civil and Political 
Rights clearly shows the considerable similarities between 
the two approaches: 

The Kingdom of the Netherlands clarif[ies] that although the res-
ervations are partly of an interpretational nature, it has preferred res-
ervations to interpretational declarations in all cases, since if the latter 
form were used doubt might arise concerning whether the text of the 
Covenant allows for the interpretation put upon it. By using the reserva-
tion form the Kingdom of the Netherlands wishes to ensure in all cases 
that the relevant obligations arising out of the Covenant will not apply 
to the Kingdom, or will apply only in the way indicated.465 

463 Horn, Reservations and Interpretative Declarations…, op.  cit. 
(footnote 339 above), p. 326.

464 This declaration was confirmed in 1974 at the time of ratifica-
tion (United Nations, Treaty Series, vol. 936, p. 419). See also para-
graph (1) of the commentary to guideline 2.9.10 (Reactions to condi-
tional interpretative declarations), Yearbook … 2009, vol. II (Part Two), 
pp. 116–117.

465 Multilateral Treaties … (footnote 359 above), chap. IV.4.
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(8)  There is therefore no alternative to the application 
to these conditional interpretative declarations of the same 
conditions for permissibility as those that apply to reser-
vations. The (precautionary) application of the conditions 
set out in article 19 of the Vienna Conventions is not easy, 
however, unless it has been established that the interpreta-
tion proposed by the author is unwarranted and does not 
correspond to the authentic interpretation of the treaty.

(9)  Two opposing arguments have been made on this 
point. According to one view, so long as the exact status 
of the conditional interpretative declaration has not been, 
or cannot be, determined, such a conditional interpretative 
declaration must meet both the conditions for the permis-
sibility of an interpretative declaration (in the event that 
the interpretation is ultimately shared by the other parties 
or established by a competent body) and the conditions 
for the permissibility of a reservation (in the event that 
the proposed interpretation is rejected). So long as the 
correct interpretation has not been established, the con-
ditional interpretative declaration remains undetermined 
and it is impossible to determine whether it is the rules 
on the permissibility of an interpretative declaration or 
those on the permissibility of a reservation that should 
be applied to it. Either case is still possible. According to 
this view, although a treaty may prohibit the formulation 
of reservations to its provisions, it does not follow that a 
State cannot subject its consent to be bound by the treaty 
to a certain interpretation of that treaty. If the interpreta-
tion proves to be warranted and in accordance with the 
authentic interpretation of the treaty, it is a genuine inter-
pretative declaration that must meet the conditions for 
the permissibility of interpretative declarations, but only 
those conditions. If, however, the interpretation does not 
express the correct meaning of the treaty and is rejected 
on that account, the author of the “interpretative declara-
tion” does not consider itself bound by the treaty unless 
the treaty is modified in accordance with its wishes. In that 
case, the “conditional declaration” is indeed a reservation 
and must meet the corresponding conditions for the per-
missibility of reservations.

(10)  According to the other view, which was ultimately 
adopted by the Commission, conditional interpretative dec-
larations must be considered from the very outset to be res-
ervations. Once a State that makes a declaration makes its 
consent to be bound by a treaty subject to a specific interpre-
tation of its provisions, there and then it excludes any other 
interpretation, whether correct or incorrect, and this must, 
from the outset, be viewed as a reservation. By prohibit-
ing all reservations, article 309 of the 1982 United Nations 
Convention on the Law of the Sea makes it impossible for 
a State to make its acceptance of the Convention subject to 
a given interpretation of one or the other of its provisions. 
For example, when expressing its consent to be bound, if a 
State wishes to say that in its view, a given island is a rock 
in the sense of article 121, paragraph 3, of the Convention, 
it may do so through a simple interpretative declaration, 
but if it makes its participation in the Convention subject to 
the acceptance of this interpretation, that would constitute 
a reservation that must be treated as such, and in this case, 
guideline 3.5.1 would apply.

(11)  Furthermore, the problem remains largely 
theoretical. Even from the standpoint of the minority 

position,466 where a treaty prohibits the formulation of 
interpretative declarations, a conditional interpretative 
declaration that proposes the “correct” interpretation 
must logically be considered impermissible, but the result 
is exactly the same: the interpretation of the author of the 
declaration is accepted (otherwise, the conditional decla-
ration would not be an interpretative declaration). Thus, 
the permissibility or impermissibility of the conditional 
interpretative declaration as an interpretative declaration 
has no practical effect. Whether or not it is permissible, 
the proposed interpretation is identical with the authorita-
tive interpretation of the treaty.

(12)  The question of whether a conditional interpre-
tative declaration meets the conditions for the permis-
sibility of an interpretative declaration does not actually 
affect the interpretation of the treaty. However, in the 
event that the conditional interpretative declaration actu-
ally “behaves like” a reservation, the question of whether 
it meets the conditions for the permissibility of reserva-
tions does have a real impact on the content (and even the 
existence) of treaty relations.

(13)  In light of these observations, there is no reason 
to subject conditional interpretative declarations to the 
same conditions for permissibility as “simple” interpreta-
tive declarations. Instead, they are subject to the condi-
tions for the permissibility of reservations, as in the case 
of conditions for formal validity.467

(14)  In conformity with the decision adopted by the 
Commission at its fifty-fourth session, guideline 3.5.2 and 
the commentary thereto will be placed in square brackets 
until the Commission takes a final position on the place 
conditional interpretative declarations are to occupy in the 
Guide to Practice.468]

[3.5.3  Competence to assess the permissibility of a 
conditional interpretative declaration

The provisions of guidelines  3.2 to  3.2.4 apply, 
mutatis mutandis, to conditional interpretative 
declarations.]469

[Commentary

(1)  In light of the observations concerning the per-
missibility of conditional interpretative declarations, the 
rules on competence to assess such permissibility can 
only be identical to those for the assessment of the per-
missibility of reservations.

(2)  In accordance with the Commission’s consistent 
practice regarding these specific interpretative declarations, 
and pending its final decision as to whether to maintain the 
distinction, guideline 3.5.3 has been included in the Guide 
to Practice only on a provisional basis: hence the square 
brackets around the text and the commentary thereto.]

466 See paragraph (9) of the present commentary above.
467 See draft guidelines 2.4.5 to 2.4.8 and 2.4.10; for the commentary 

to these guidelines, see Yearbook … 2001, vol. II (Part Two) and corri-
gendum, pp. 194–195; Yearbook … 2002, vol. II (Part Two), pp. 47–48; 
and Yearbook … 2004, vol. II (Part Two), p. 109.

468 See Yearbook … 2002, vol. II (Part Two), p. 119, para. (5) of the 
commentary to guideline 2.4.7.

469 See footnote 163 above. 
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3.6  Permissibility of reactions to interpretative 
declarations

Subject to the provisions of guidelines  3.6.1 and 
3.6.2, an approval of, opposition to, or recharacteri-
zation of, an interpretative declaration shall not be  
subject to any conditions for permissibility.

Commentary

(1)  The question of the permissibility of reactions 
to interpretative declarations—approval, opposition or 
recharacterization—must be considered in light of the 
study of the permissibility of interpretative declarations 
themselves. Since any State, on the basis of its sovereign 
right to interpret the treaties to which it is a party, has the 
right to make interpretative declarations, there seems lit-
tle doubt that the other contracting parties also have the 
right to react to these interpretative declarations and that, 
where appropriate, these reactions are subject to the same 
conditions for permissibility as those for the declaration 
to which they are a reaction.

(2)  As a general rule, like interpretative declarations 
themselves, these reactions may prove to be correct or 
erroneous, but this does not imply that they are permis-
sible or impermissible. Nevertheless, according to guide-
line 3.5, the same is not true when an interpretative dec-
laration is prohibited by a treaty or is incompatible with 
a peremptory norm of general international law. This is 
the eventuality envisaged in guidelines  3.6.1 and  3.6.2, 
which refer, respectively, to the approval of an interpreta-
tive declaration and to opposition to such a declaration. 
This is indicated at the start of guideline 3.6: “Subject to 
the provisions of guidelines 3.6.1 and 3.6.2”.

(3)  The question of the permissibility of rechar-
acterizations of interpretative declarations should be 
approached slightly differently. In a recharacterization, 
the author does not call into question470 the content of 
the initial declaration, but rather its legal nature and the 
regime applicable to it.471

(4)  The characterization of a reservation or interpre-
tative declaration must be determined objectively, taking 
into account the criteria that the Commission set forth in 
guidelines  1.3 and  1.3.1 to  1.3.3. Guideline  1.3 states: 
“The character of a unilateral statement as a reservation 

470 It may simultaneously call into question and object to the content 
of the recharacterized declaration by making an objection to it; in such 
cases, however, the recharacterization and the objection remain con-
ceptually different from one another. In practice, States almost always 
combine the recharacterization with an objection to the reservation. It 
should be borne in mind, however, that recharacterizing an interpreta-
tive declaration as a reservation is one thing and objecting to the reser-
vation thus “recharacterized” is another. Nonetheless, it should be noted 
that even in the case of a reservation that is “disguised” (as an interpre-
tative declaration)—which, from a legal standpoint, has always been a 
reservation—the rules of procedure and formulation as set out in the 
present Guide to Practice remain fully applicable. This clearly means 
that a State wishing to formulate a recharacterization and an objection 
must abide by the procedural rules and time periods applicable to objec-
tions. This is why it is specified, in the second paragraph of draft guide-
line 2.9.3, that this State should accordingly treat the recharacterized 
declaration as a reservation.

471 See the commentary to guideline 2.9.3, para.  (5), Yearbook  … 
2009, vol. II (Part Two), pp. 110–112.

or an interpretative declaration is determined by the legal 
effect it purports to produce.”472 

(5)  This “objective” test takes into account only the 
declaration’s potential effects on the treaty as intended by 
its author. In other words:

only an analysis of the potential—and objective—effects of the state-
ment can determine the purpose sought. In determining the legal nature 
of a statement formulated in connection with a treaty, the decisive cri-
terion lies in the effective result that implementing the statement has 
(or would have). If it modifies or excludes the legal effect of the treaty 
or certain of its provisions, it is a reservation “however phrased or 
named”; if the statement simply clarifies the meaning or scope that its 
author attributes to the treaty or certain of its provisions, it is an inter-
pretative declaration.473

(6)  Without prejudice to the effects of these unilat-
eral statements, it is clear that they are an important factor 
in determining the legal nature of the initially formulated 
act: in order to determine whether such statements consti-
tute interpretative declarations or reservations, they must 
be taken into account as expressing the position of par-
ties to a treaty on the nature of the “interpretative declara-
tion” or “reservation”, with all the consequences that this 
entails. Nevertheless, the author of a recharacterization is 
simply expressing its opinion on this matter. That opinion 
may prove to be justified or unjustified when the test of 
guideline 1.3 is applied, but this in no way implies that the 
recharacterization is permissible or impermissible; these 
are two different questions.

(7)  Recharacterizations, whether justified or unjusti-
fied, are not subject to criteria for permissibility. Abundant 
State practice474 shows that contracting parties consider 
themselves entitled to make such declarations, often in 
order to ensure the integrity of the treaty or in response to 
treaty-based prohibitions of reservations.475 

3.6.1  Permissibility of approvals of interpretative 
declarations

An approval of an impermissible interpretative 
declaration is itself impermissible.

Commentary

(1)  In approving an interpretative declaration, the 
author expresses agreement with the interpretation proposed 
and, in so doing, conveys its own point of view regarding 
the interpretation of the treaty or of some of its provisions. 
Thus, a State or international organization that formulates 
an approval does exactly the same thing as the author of 
the interpretative declaration.476 It is difficult to see how this 
reaction could be subject to different conditions of permis-
sibility than those applicable to the initial act.

472 For the guideline and the commentary thereon, see Yearbook … 
1999, vol. II (Part Two), p. 107.

473 Ibid., p. 108, para. (3) of the commentary to guideline 1.3.1.
474 See, inter  alia, the commentary to guideline  2.9.3, para.  (4), 

Yearbook … 2009, vol. II (Part Two), pp. 110–112.
475 For a particularly telling example, see the reactions of several 

States to the “interpretative declaration” by the Philippines to the 
United Nations Convention on the Law of the Sea (Multilateral Trea-
ties … (footnote 359 above), chap. XXI.6).

476 See also the commentary to guideline  2.9.1, paras.  (4) to  (6), 
Yearbook … 2009, vol. II (Part Two), p. 107; and also Heymann’s posi-
tion (op. cit. (footnote 441 above), pp. 119–123).
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(2)  Furthermore, the relationship between an inter-
pretation and its acceptance is mentioned in article  31, 
paragraph 3 (a), of the Vienna Conventions, which speak 
of “any subsequent agreement between the parties regard-
ing the interpretation of the treaty or the application of its 
provisions”.477

(3)  Guideline  3.6.1 therefore simply transposes 
the rules applicable to interpretative declarations to the 
approval of such declarations—with implicit reference to 
guideline 3.5.

(4)  The fact remains, however, that the question of 
whether the interpretation proposed by the author of the 
interpretative declaration, on the one hand, and accepted 
by the author of the approval, on the other, is the “right” 
interpretation and, as such, is capable of producing the 
effects desired by the key players in relation both to 
themselves and to other parties to the treaty478 is differ-
ent from that of the permissibility of the declaration and 
the approval. The first of these questions is covered in the 
section of the fourth part of the Guide to Practice on the 
effects of interpretative declarations.

3.6.2  Permissibility of oppositions to interpretative 
declarations

An opposition to an interpretative declaration is 
impermissible to the extent that it does not comply 
with the conditions for permissibility of an interpreta-
tive declaration set forth in guideline 3.5.

Commentary

(1)  The permissibility of a negative reaction—an 
opposition479—to an interpretative declaration is no more 
predicated upon respect for any specific criteria than is 
that of interpretative declarations or approvals.

(2)  This conclusion is particularly evident in the case 
of opposition expressed through the formulation of an 
interpretation different from the one initially proposed by 
the author of the interpretative declaration. There is no 
reason to subject such a “counter-interpretative declara-
tion”, which simply proposes an alternative interpretation 
of the treaty or of some of its provisions, to different crite-
ria and conditions for permissibility than those for the ini-
tial interpretative declaration. While it is clear that in the 
event of a conflict, only one of the two interpretations, at 
best,480 could prevail, both interpretations should be pre-
sumed permissible unless, at some point, it becomes clear 
to the key players that one interpretation has prevailed. In 
any event, the question of whether one of them, or neither 

477 See the commentary to guideline  2.9.1, para  (5), Yearbook  … 
2009, vol. II (Part Two), p. 107.

478 This question must be considered, in particular, in the context of 
article 41 of the Vienna Conventions (Agreements to modify multilat-
eral treaties between certain of the parties only).

479 See guideline  2.9.2 and the commentary thereto, Yearbook  … 
2009, vol. II (Part Two), pp. 107–110.

480 In fact, it is not impossible that a third party might not agree with 
either of the interpretations proposed individually and unilaterally by 
the parties to the treaty if, through the application of methods of inter-
pretation, it concludes that another interpretation arises from the provi-
sions of the treaty. See, for example, Rights of Nationals of the United 
States of America in Morocco (footnote 444 above), p. 211.

of them, actually expresses the “correct” interpretation of 
the treaty is a different matter and has no impact on the 
permissibility of such declarations. This subject is also 
covered in the section of Part 4 of the Guide to Practice 
on the effects of interpretative declarations.

(3)  This is also true in the case of simple opposi-
tion, where the author merely expresses its refusal of the 
interpretation proposed in an interpretative declaration 
without proposing another interpretation that it considers 
more “correct”. One might take the view, however, that 
in a situation of this type, no problem of permissibility 
arises; the wording chosen for guideline 3.6.2 leaves the 
question open.

4.  Legal effects of reservations and interpretative 
declarations

Commentary

(1)  The fourth part of the Guide to Practice covers 
the effects of reservations, acceptances and objections, to 
which the effects of interpretative declarations and reac-
tions thereto (approval, opposition, recharacterization or 
silence) should also be added. This part follows the logic 
of the Guide to Practice, in which an attempt is made to 
present, as systematically as possible, all the legal issues 
concerning reservations and related unilateral declara-
tions, as well as interpretative declarations: after defining 
the issues (in the first part of the Guide) and establishing 
the rules for assessing the formal validity (second part of 
the Guide) and permissibility (third part of the Guide) of 
these various declarations, the fourth part is concerned 
with determining the legal effects of the reservation or 
interpretative declaration.481

(2)  First of all, it is worth recalling a point that is cru-
cial to understanding the legal effects of a reservation or 
interpretative declaration. Both of these instruments are 
defined in relation to the legal effects that their authors 
intend them to have on the treaty. Accordingly, guide-
line 1.1 (Definition of reservations) provides as follows: 
“ ‘Reservation’ means a unilateral statement, however 
phrased or named, made by a State or an international 
organization when signing, ratifying, formally confirm-
ing, accepting, approving or acceding to a treaty or by a 
State when making a notification of succession to a treaty, 
whereby the State or organization purports to exclude 
or to modify the legal effect of certain provisions of the 
treaty in their application to that State or to that interna-
tional organization.”482

(3)  In the same spirit, guideline  1.2 (Definition of 
interpretative declarations) states that: “ ‘Interpretative 
declaration’ means a unilateral statement, however 
phrased or named, made by a State or by an interna-
tional organization whereby that State or that organiza-
tion purports to specify or clarify the meaning or scope 
attributed by the declarant to a treaty or to certain of its 
provisions.”483

481 The fifth and final part of the Guide to Practice will address the 
succession of States in relation to reservations.

482 Yearbook … 1998, vol. II (Part Two), p. 99.
483 Yearbook … 1999, vol. II (Part Two), p. 97.
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(4)  Although the potential legal effects of a reserva-
tion or interpretative declaration are thus a “substantive 
element”484 of its definition,485 this does not at all mean 
that a reservation or interpretative declaration actually 
produces those effects. The fourth part of the Guide is not 
intended to determine the effects that the author of a res-
ervation or the author of an interpretative declaration pur-
ported it to have—this issue was dealt with in the first part 
on the definition and identification of reservations and 
interpretative declarations. The fourth part, in contrast, 
deals with determining the legal effects that reservations 
and interpretative declarations actually produce in rela-
tion to eventual reactions from other contracting States 
or contracting organizations.486 The purported effects and 
the actual effects are not necessarily identical and depend 
on the one hand on the validity and permissibility of the 
reservations and interpretative declarations and, on the 
other hand, on the reactions of other interested States or 
international organizations.

(5)  Despite the relevant provisions set out in the 
Vienna Conventions, the effects of a reservation or of an 
acceptance of, or objection to, a reservation remain one 
of the most controversial issues of treaty law. Article 21 
of the two conventions refers exclusively to the “legal 
effects of reservations and of objections to reserva-
tions”. The drafting of this provision was relatively sim-
ple compared to that of the other provisions on reser-
vations. Neither the International Law Commission nor 
the United Nations Conference on the Law of Treaties, 
held at Vienna in 1968 and 1969, seem to have had any 
particular difficulty in formulating the rules presented 
in the first two paragraphs of article 21 concerning the 
effects of reservations (whereas paragraph 3 deals with 
the effects of objections).

(6)  The Commission’s first Special Rapporteur on the 
law of treaties, Brierly, had already suggested in his draft 
article 10, paragraph 1, that a reservation should be con-
sidered as “limiting or varying the effect of [a] treaty in so 
far as concerns the relation of [the] State or organization 

484 Yearbook … 1998, vol. II (Part Two), p. 94, para. 500. It is gener-
ally recognized that the function of reservations is to purport to produce 
legal effects. Horn maintains that the fact that reservations purport to 
produce certain specific legal effects is the main criterion of this type 
of unilateral act (Horn, Reservations and Interpretative Declara-
tions …, op. cit. (footnote 339 above), p. 41). See also the statements 
of Mr. Ruda and Mr. Rosenne, who emphasized the close link between 
the definition of the reservation and the legal effects that it is likely to 
produce (Yearbook … 1965, vol. I, 799th meeting, 10 June 1965, p. 167, 
para. 46, and 800th meeting, 11 June 1965, p. 171, para. 8).

485 For a definition of reservations in general, see guideline  1.1 
and the commentary thereto, Yearbook  … 1998, vol.  II (Part  Two), 
pp.  99–100 and guideline  1.1.1 and the commentary thereto, Year-
book … 1999, vol. II (Part Two), pp. 93–95.

486 Several of the guidelines previously adopted and the commentar-
ies thereto use, for the sake of convenience, the expression “contracting 
parties” to mean both contracting States and contracting organizations 
(see, in particular, guidelines  1.4.5, 2.3.1 to  2.3.4, 2.4.6,  [2.4.8] and 
the model provisions annexed to guideline 2.5.8). In the Commission’s 
view, this is a deceptive convenience that merges incompatible defini-
tions of the expressions “contracting State” and “contracting organiza-
tion” given in article 2, paragraph 1 (f), of the 1986 Vienna Convention 
with the definition of “party” given in subparagraph  (g) of the same 
provision. In order to avoid this confusion, the Commission proposes 
to substitute the expression “contracting State(s) and contracting 
organization(s)” for “contracting party(ies)” each time the latter expres-
sion appears in the Guide to Practice.

[author of the reservation] with one or more of the exist-
ing or future parties to the treaty”.487

(7)  Fitzmaurice made the first proposal for a sepa-
rate provision on the legal effects of a reservation, which 
largely prefigured the first two paragraphs of the current 
article  21.488 It is interesting that these draft provisions 
seemed to smack of the obvious: Fitzmaurice did not 
make any comment on the draft and noted only that “[i]t 
is considered useful to state these consequences, but they 
require no explanation”.489

(8)  At the outset, Waldock suggested a provision on 
the effects of a reservation deemed “admissible”,490 and 
since then his proposal has undergone only minor draft-
ing changes.491 Neither Waldock492 nor the Commission 
considered it necessary to comment at length on that 
rule, the Commission merely stating that: “These rules, 
which appear not to be questioned, follow directly from 
the consensual basis of the relations between parties to a 
treaty.”493

(9)  Nor did the issue give rise to observations or 
criticisms from States between the two readings by the 
Commission or at the United Nations Conference on the 
Law of Treaties.

(10)  The drafting of the current article  21, para-
graph 3, posed greater difficulties. This provision, logi-
cally absent from Sir Humphrey’s first proposals (which 
precluded any treaty relations between a reserving State 
and an objecting State494), had to be included in the arti-
cle  on the effects of reservations and objections when 
the Commission accepted that a State objecting to a 
reservation could nevertheless establish treaty relations 
with the author of the reservation.495 A proposal by the 
United States to that effect convinced Sir Humphrey of 

487 [First] report on the law of treaties by J. L. Brierly, Yearbook … 
1950, vol. II, document A/CN.4/23, p. 238, para. 83.

488 First report on the law of treaties by G. G. Fitzmaurice, Year-
book … 1956, vol. II, document A/CN.4/101, pp. 115–116.

489 Ibid., p. 127, para. 101.
490 This is the term that was used in draft article 18, paragraph 5, as 

presented in Waldock’s first report, Yearbook  … 1962, vol.  II, docu-
ment A/CN.4/144 and Add.1, pp. 61–62.

491 The text proposed by Waldock for article  18, paragraph  5, 
became article  18  ter, devoted entirely to the legal effect of reser-
vations, with a few editorial changes from the Drafting Committee 
(ibid., vol.  I, 664th  meeting, 19  June  1962, p.  234, para.  63). Sub-
sequently, the Drafting Committee made other changes to the draft 
(ibid., 667th meeting, 25 June 1962, p. 253, para. 71). It ultimately 
became article  21, as adopted by the Commission on first reading 
in 1962 (ibid., vol. II, document A/5209, p. 181). The text underwent 
changes made necessary by the rephrasing of other provisions on res-
ervations. The changes were purely editorial, except for the change to 
subparagraph 1 (b) (on this point, see paragraph (34) of the commen-
tary to guideline 4.2.4 below).

492 Yearbook  … 1962, vol.  II, document  A/CN.4/144 and  Add.1, 
p. 68, para. (21) of the commentary to article 18.

493 Ibid., document A/5209, p. 181 (commentary to article 21). See 
also paragraph  (1) of the commentary to draft article  19 adopted on 
second reading in 1965, Yearbook … 1966, vol. II, document A/6309/
Rev.1, p. 209.

494 See the fourth report on the law of treaties by Sir Humphrey Wal-
dock, Yearbook … 1965, vol. II, document A/CN.4/177 and Add.1–2, 
p. 56, para. 3.

495 See Müller, “Article 21 (1969)”, loc. cit. (footnote 414 above), 
p. 888, paras. 7–8.
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the logical need for such a provision,496 but its drafting 
by the Commission was nevertheless time-consuming.497 
The Conference made only a relatively minor change in 
order to harmonize paragraph 3 with the reversal of the 
presumption of article 20, paragraph 4 (b).498

(11)  The resumed consideration of article 21 during 
the drafting of the 1986 Vienna Convention did not pose 
any significant difficulties. During the very brief discus-
sion of draft article 21, two members of the Commission 
emphasized that the provision in question “followed 
logically” from draft articles  19 and  20.499 Even more 
clearly, Mr. Calle y Calle stated that “if reservations were 
admitted, their legal effect was obviously to modify the 
relations between the reserving party and the party with 
regard to which the reservation was established”.500

(12)  The Commission, and then several years later 
the United  Nations Conference on the Law of Treaties, 
adopted article 21 with only the drafting changes required 
by the broader scope of the 1986 Vienna Convention.

(13)  One might think that the widespread acceptance 
of article  21 during adoption of the draft articles on the 
law of treaties between States and international organiza-
tions or between international organizations showed that 
the provision was even then accepted as reflecting interna-
tional custom on the subject. The arbitral ruling made in the 
English Channel case corroborates this analysis. The Court 
of Arbitration recognized that: “the law governing reserva-
tions to multilateral treaties was then undergoing an evolu-
tion which crystallized only in 1969 in Articles 19 to 23 of 
the Vienna Convention on the Law of Treaties”.501

496 See the fourth report on the law of treaties, Yearbook  ... 1965, 
vol. II, document A/CN.4/177 and Add.1–2, pp. 47 and 55. See also the 
comments of the Government of Denmark (ibid., p. 46).

497 Although Waldock considered that the case of a reservation to 
which a simple objection had been made was “not altogether easy to 
express” (ibid., vol. I, 813th meeting, 29 June 1965, p. 270, para. 96), 
most of the members (see Mr.  Ruda (ibid., 800th  meeting, 11  June 
1965, p. 172, para. 13); Mr. Ago (ibid., 814th meeting, 29 June 1965, 
pp. 271 and 272, paras. 7 and 11); Mr. Tunkin (ibid., p. 271, para. 8) and 
Mr. Briggs (ibid., p. 272, para. 14)) were convinced that it was necessary, 
and even “indispensable” (Mr. Ago, ibid., p. 271, para. 7) to introduce 
a provision on that subject “in order to forestall ambiguous situations” 
(ibid.). However, members had different opinions as to the basis of the 
paragraph proposed by the United States and the Special Rapporteur: 
whereas Waldock’s proposal emphasized the consensual basis of the 
treaty relationship established despite the objection, the paragraph pro-
posed by the United States seemed to suggest that the intended effect 
originated only from the unilateral act of the objecting State, that is, 
from the objection, without the reserving State having a real choice. 
The two positions had their supporters within the Commission (see the 
positions of Mr. Yasseen (ibid., 800th meeting, 11 June 1965, p. 171, 
para. 7, and pp. 172 and 173, paras. 21–23 and 26), Mr. Tunkin (ibid., 
p. 172, para. 18) and Mr. Pal (ibid., pp. 172–173, para. 24) and those 
of Sir Humphrey (ibid., p. 173, para. 31), Mr. Rosenne (ibid., p. 172, 
para. 10) and Mr. Ruda (ibid., p. 172, para. 13)). The text that the Com-
mission finally adopted on an unanimous basis (ibid., 816th meeting, 
2 July 1965, p. 284), however, is very neutral and clearly shows that 
the issue was left open by the Commission (see also the Special Rap-
porteur’s summing-up, ibid., 800th meeting, p. 173, para. 31).

498 Official Records of the United Nations Conference on the Law 
of Treaties, Second Session  … (A/CONF.39/11/Add.1) (footnote  357 
above), 33rd plenary meeting, 21 May 1969, p. 181.

499 See Mr. Tabibi (Yearbook ... 1977, vol. I, 1434th meeting, 6 June 
1977, p. 98, para. 7). See also Mr. Dadzie (ibid., p. 99, para. 18).

500 Ibid., p. 98, para. 8.
501 English Channel case (see footnote 56 above), p. 32, para. 38.

(14)  Nevertheless, the effects of a reservation, accept-
ance or objection are by no means fully addressed by arti-
cle  21 of the  1969 and  1986  Vienna Conventions. This 
provision concerns only the effect of those instruments on 
the content of the treaty relationship between the reserv-
ing party and the other contracting States and contracting 
organizations.502 The separate issue of the effect of the 
reservation, acceptance or objection on the consent of the 
reserving party to be bound by the treaty is covered, not by 
article 21 of the two Vienna Conventions, but by article 20, 
entitled “Acceptance of and objection to reservations”.

(15)  This provision, which is the result of draft arti-
cle 20 adopted by the Commission on first reading in 1962, 
entitled “The effects of reservations”,503 was nevertheless 
incorporated in 1965 in the new draft article 19, entitled 
“Acceptance of and objection to reservations”504 (which 
later became article 20 of the 1969 Vienna Convention), 
after significant reworking out of concern for clarity 
and simplicity.505 In the context of that reworking, the 
Commission also decided to abandon the link between 
objections and the conditions for permissibility of a res-
ervation, including its compatibility with the object and 
purpose of the treaty.

(16)  At the United Nations Conference on the Law of 
Treaties, the first paragraph of this provision underwent 
substantial amendment,506 and paragraph 4  (b) was then 
altered by a Soviet amendment.507 This latter amendment 

502 See the commentary to draft guideline 4.2.4 below.
503 The draft article read as follows: 
“1. (a)  A reservation expressly or impliedly permitted by the terms 

of the treaty does not require any further acceptance.
“(b)  Where the treaty is silent in regard to the making of reserva-

tions, the provisions of paragraphs 2 to 4 below shall apply.
“2.  Except in cases falling under paragraphs 3 and 4 below and 

unless the treaty otherwise provides:
“(a)  Acceptance of a reservation by any State to which it is open 

to become a party to the treaty constitutes the reserving State a party 
to the treaty in relation to such State, as soon as the treaty is in force;

“(b)  An objection to a reservation by a State which considers it to 
be incompatible with the object and purpose of the treaty precludes the 
entry into force of the treaty as between the objecting and the reserv-
ing State, unless a contrary intention shall have been expressed by the 
objecting State.

“3.  Except in a case falling under paragraph 4 below, the effect 
of a reservation to a treaty which has been concluded between a small 
group of States shall be conditional upon its acceptance by all the States 
concerned unless:

“(a)  The treaty otherwise provides; or
“(b)  The States are members of an international organization 

which applies a different rule to treaties concluded under its auspices.
“4.  Where the treaty is the constituent instrument of an interna-

tional organization and objection has been taken to a reservation, the 
effect of the reservation shall be determined by decision of the compe-
tent organ of the organization in question, unless the treaty otherwise 
provides” (Yearbook … 1962, vol. II, document A/5209, p. 176).

504 Yearbook … 1965, vol. II, document A/6009, p. 162.
505 See the fourth report on the law of treaties by Sir Humphrey Wal-

dock, ibid., document A/CN.4/177 and Add.1–2, p. 50, paras. 4–5.
506 See the amendments by Switzerland (A/CONF.39/C.1/L.97), 

France and Tunisia (A/CONF.39/C.1/L.113) and Thailand (A/
CONF.39/C.1/L.150). These amendments were adopted by a large 
majority (Official Records of the United Nations Conference on the Law 
of Treaties, First Session … (A/CONF.39/11) (see footnote 331 above), 
25th meeting, 16 April 1968, p. 135, para. 30).

507 A/CONF.39/L.3, Official Records of the United Nations Con-
ference on the Law of Treaties, First and Second Sessions  … (A/
CONF.39/11/Add.2) (see footnote  331 above), pp.  265–266. This 
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was very significant as it reversed the presumption of arti-
cle 4 (b): any objection would in future be considered a 
simple objection unless its author had clearly expressed 
an intention to the contrary. Furthermore, despite the 
inappropriate title of article 20, it is clear from the origin 
of this provision that it was intended to cover, inter alia, 
the effects of a reservation, of the acceptance thereof and 
of any objections to that reservation.

(17)  Nevertheless, articles 20 and 21 of the Vienna 
Convention have some unclear elements and some gaps. 
In State practice, the case contemplated in article 21, para- 
graph  3, namely objections with minimum effect, is no 
longer viewed as “unusual”,508 as the Commission had ini-
tially envisaged; on the contrary, owing to the presump-
tion of article 20, paragraph 4 (b), it has become the most 
frequent type of objection.

(18)  The practice of States is not limited to recourse 
to the effects set out in paragraph  3. They are increas-
ingly trying to have their objections produce different 
effects. The absence of a firm position on the part of the 
Commission, which intentionally opted for a neutral solu-
tion that was acceptable to everyone, far from resolving 
the problem, created others that should be resolved in the 
Guide to Practice.

(19)  Nor do articles 20 and 21 answer the question of 
what effects are produced by a reservation that does not 
meet the conditions of permissibility set out in article 19 
or of formal validity (contained in article  23 and else-
where). In other words, neither article 20 nor article 21 
set out the consequences of the invalidity of a reservation, 
at least not expressly. It is also of particular concern that 
the application of paragraph  3 on the combined effects 
of a reservation and an objection is not limited to cases 
of permissible reservations—that is, reservations estab-
lished in accordance with article 19, unlike the case set 
out in paragraph 1. The very least that can be said is that 
“Article 21 is somewhat obscure”.509

(20)  Under these conditions, the Commission con-
sidered it necessary to draw a distinction between the 
rules applying to the legal effects of a valid reservation 
(see sections 4.1 to  4.4 of the fourth part of the Guide 
to Practice), which are set out—at least partially—in the 
two Vienna Conventions, and those concerning the legal 
effects of an invalid reservation (see section 4.5).

(21)  The silence of the Vienna Conventions on the 
matter of interpretative declarations510 extends, obviously, 
to the effects of such declarations, which are covered in the 
seventh section of the present part of the Guide to Practice.

amendment was adopted by 49 votes to 21, with 30 abstentions (Official 
Records of the United Nations Conference on the Law of Treaties, Sec-
ond Session … (A/CONF.39/11/Add.1) (see footnote 357 above), 10th 
plenary meeting, 29 April 1969, p. 35, para. 79). See also Müller, “Arti-
cle 20 (1969)”, loc. cit. (footnote 342 above), pp. 806–807, para. 14.

508 Fourth report on the law of treaties, Yearbook … 1965, vol.  II, 
document A/CN.4/177 and Add.1–2, p. 55.

509 Gaja, “Unruly treaty reservations”, loc. cit. (footnote 382 above), 
p. 330.

510 See Yearbook … 1999, vol. II (Part Two), p. 97, paragraph (1) of 
the commentary to draft guideline 1.2.

4.1  Establishment of a reservation with regard to 
another State or organization

A reservation formulated by a State or an interna-
tional organization is established with regard to a con-
tracting State or a contracting organization if it is per-
missible and was formulated in accordance with the 
required form and procedures, and if that contracting 
State or contracting organization has accepted it.

Commentary

(1)  The legal effects of a permissible reserva-
tion depend to a large extent on the reactions that it has 
received. A permissible and accepted reservation has dif-
ferent legal effects than those of a permissible reserva-
tion to which objections have been made. Article 21 of the 
Vienna Conventions establishes this distinction clearly. 
In its 1986 version, which is fuller in that it includes the 
effects of reservations and reactions from international 
organizations, it provides that:

1.  A reservation established with regard to another party in accord-
ance with articles 19, 20 and 23:

(a)  modifies for the reserving State or international organization 
in its relations with that other party the provisions of the treaty to which 
the reservation relates to the extent of the reservation; and

(b)  modifies those provisions to the same extent for that other party 
in its relations with the reserving State or international organization.

2.  The reservation does not modify the provisions of the treaty for 
the other parties to the treaty inter se.

3.  When a State or an international organization objecting to a 
reservation has not opposed the entry into force of the treaty between 
itself and the reserving State or organization, the provisions to which 
the reservation relates do not apply as between the reserving State or 
organization and the objecting State or organization to the extent of the 
reservation.

(2)  While paragraph  1 of this provision concerns 
the legal effects of an “established” reservation, a con-
cept that should be clarified, paragraph 3 covers the legal 
effects of a reservation to which an objection has been 
made. A  distinction should therefore be drawn between 
the case of a permissible and accepted reservation—that 
is, an “established” reservation—and that of a permissible 
reservation511 to which an objection has been made.

(3)  Some members of the Commission expressed 
hesitation regarding the chosen terminology, which in their 
view could introduce an element of confusion by unneces-
sarily and artificially creating a new category of reserva-
tions, because the Vienna Conventions had not defined an 
“established reservation”. Nevertheless, the Commission 
considered that the concept was found in article 21, para-
graph  1, of the Vienna Conventions, which, while not 
creating a specific category of reservation, was of great 
significance for defining the effects of reservations. It 
would therefore be useful, at least, to endeavour to clarify 
the meaning of the term in the introductory section of the 
Guide to Practice covering the effects of reservations. 

511 It should be noted that paragraph 3 of article 21 does not refer 
only to a valid reservation which has been the subject of an objection. 
It cannot therefore be excluded, a priori, that this provision also applies 
to the case of an objection to an invalid reservation.
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(4)  According to the chapeau of article  21, para-
graph 1, only a reservation that has been established—in 
accordance with the provisions of articles 19, 20 and 23—
has the legal effects set out in subparagraphs (a) and (b) 
of that paragraph. As for the scope of application of arti-
cle 21, paragraph 1, the Vienna Conventions merely make 
a rather clumsy reference to provisions concerning the 
permissibility of a reservation (art. 19), consent to a res-
ervation (art. 20) and the form of a reservation (art. 23), 
without explaining the interrelation of those provisions 
in greater detail. It therefore seems appropriate to define 
what is meant by an “established” reservation within the 
meaning of article 21, paragraph 1, before considering the 
legal effects it produces.

(5)  Under the terms of the chapeau of article  21 
of the Vienna Conventions, a reservation is established 
“with regard to another party in accordance with arti-
cles  19,  20  and  23”. The phrase, which at first appears 
clear and is often understood as referring to permis- 
sible reservations accepted by a contracting State or con-
tracting organization, contains many uncertainties and 
imprecisions that are the result of a significant recasting 
undertaken by the Commission during the second read-
ing of the draft articles on the law of treaties in 1965, on 
the one hand, and changes introduced to article 20, para-
graph 4 (b), of the Convention during the United Nations 
Conference on the Law of Treaties in 1969.

(6)  First of all, the reference to article 23 as a whole 
poses a problem, since the provisions of article 23, para-
graphs 3 and 4, have no effect on the establishment of a 
reservation. They concern only its withdrawal and the fact 
that, in certain cases, the formulation of an acceptance or 
an objection does not require confirmation.

(7)  Secondly, it is difficult—indeed, impossible—to 
determine what connection might exist between the estab-
lishment of a reservation and the effect on the entry into 
force of the treaty of an objection provided for in arti-
cle 20, paragraph 4 (b). The objection cannot be consid-
ered as consent to the reservation since it in fact aims “to 
exclude or to modify the legal effects of the reservation, 
or to exclude the application of the treaty as a whole, 
in relations with the reserving State or organization”.512 
Accordingly, a reservation to which an objection has been 
made is obviously not established within the meaning of 
article 21, paragraph 1.

(8)  Consultation of the travaux préparatoires pro-
vides an explanation for this “contradiction”. In the draft 
articles adopted by the Commission, which contained in 
article  19 (later article  21) the same reference, the pre-
sumption of article 17 (future article 20, paragraph 4 (b)) 
established the principle that a treaty did not enter into 
force between a reserving State and a State that had made 
an objection. Since the treaty was not in force, there was 
no reason to determine the legal effects of the reserva-
tion on the content of treaty relations. Moreover, the com-
ments of the Commission specified that “[p]aragraphs 1 
and 2 of this article set out the rules concerning the legal 
effects of a reservation which has been established under 

512 Guideline 2.6.1 (Definition of objections to reservations). For the 
guideline and the commentary thereto, see Yearbook … 2005, vol.  II 
(Part Two), pp. 77–82.

the provisions of articles  16,  17 and  18, assuming that 
the treaty is in force*”.513 The “contradiction” was intro-
duced only during the Conference through the reversal 
of the presumption of article 20, paragraph 4 (b), follow-
ing the adoption of the Soviet amendment.514 Because of 
this new presumption, a treaty does remain in force for 
the reserving State even if a simple objection is formu-
lated. However, this could not mean that the reservation is 
established under article 21.

(9)  In his first report on the law of treaties, 
Sir Humphrey Waldock took into account the condition 
of consent to a reservation for it to be able to produce its 
effects. The draft article  18 that he proposed to devote 
to “Consent to reservations and its effects” specified that 
“[a] reservation, since it purports to modify the terms of 
the treaty as adopted, shall only be effective against a 
State which has given, or is presumed to have given, its 
consent thereto in accordance with the provisions of the 
following paragraphs of this article”.515

(10)  In its advisory opinion on Reservations to the 
Convention on the Prevention and Punishment of the 
Crime of Genocide, the  ICJ also highlighted this basic 
principle of the law of reservations, and of treaty law as 
well: “It is well established that in its treaty relations a 
State cannot be bound without its consent and that conse-
quently no reservation can be effective against any State 
without its agreement thereto.”516

(11)  It is this idea to which paragraph 1 of article 21 
of the Vienna Conventions refers, and this is the meaning 
that must be given to the reference to article 20. Consent 
to the reservation is therefore a sine qua non for the res-
ervation to be considered established and to produce its 
effects. Yet contrary to what has been maintained by 
certain partisans of the opposability school,517 consent is 
not the only condition. The chapeau of article 21, para-
graph  1, cumulatively refers to consent to the reserva-
tion (the reference to article 20), permissibility (art. 19) 
and formal validity (art.  23). Consent alone is thus not 
sufficient for the reservation to produce its “normal” 
effects. Moreover, the reservation must be permissible 

513 Yearbook  … 1966, vol.  II, document  A/6309/Rev.1, p.  209, 
para. (1) of the commentary to article 19.

514 See paragraph (16) above of the introduction to the fourth part of 
the Guide to Practice and, in particular, footnote 507 above.

515 Yearbook  … 1962, vol.  II, document  A/CN.4/144 and  Add.1, 
p. 61.

516 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 21. See also 
Müller, “Article 20 (1969)”, loc.  cit. (footnote 342 above), pp.  809–
811, paras. 20–24.

517 In contrast to the “permissibility” school. On these two schools, 
see the introductory commentary to Part  3 of the Guide to Practice 
(Validity of reservations and interpretative declarations), specifically 
paragraph (3), Yearbook … 2006, vol. II (Part Two), p. 144. See also the 
first report on the law and practice relating to reservations to treaties, 
Yearbook … 1995, vol. II (Part One), document A/CN.4/470, pp. 142–
143, paras. 101–105; see also J. K. Koh, “Reservations to multilateral 
treaties: how international legal doctrine reflects world vision”, Harvard 
International Law Journal, vol. 23, No. 1 (Spring 1982), pp. 71–116; 
Redgwell, loc. cit. (footnote 361 above), pp. 263–269; Riquelme Cor-
tado, op. cit. (footnote 361 above), pp. 73–82; I. Sinclair, The Vienna 
Convention on the Law of Treaties, 2nd ed., Manchester University 
Press, 1984, p. 81, footnote 78; and A. Pellet, “Article 19 (1969)”, in 
Corten and Klein (eds.), op.  cit. (footnote  342 above), pp.  696–699, 
paras. 111–118.
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within the meaning of article  19 and have been so for-
mulated that it complies with the rules of procedure and 
form set forth in article  23. Only this combination can 
“establish” the reservation. This was the position taken 
by the Inter-American Court of Human Rights in its advi-
sory opinion of 24 September 1982 concerning The Effect 
of Reservations on the Entry into Force of the American 
Convention on Human Rights, which concluded from its 
examination of the Vienna system (to which article  75 
of the American Convention on Human Rights: “Pact of 
San José, Costa Rica” directly refers) that “States ratify-
ing or adhering to the Convention may do so with any 
reservations that are not incompatible with its object and 
purpose*”;518 the Court also found that the Convention 
implied the acceptance of all the reservations that were 
not incompatible with its object and purpose.

(12)  This necessary combination of validity and con-
sent results also from the phrase in article 21, paragraph 1, 
which states that a reservation is established “with regard 
to another party”. Logically, a reservation cannot be valid 
only with regard to another party. Either it is valid or it 
is not. This is a question that is not in principle subject 
to the will of the other contracting States or contracting 
organizations519 unless, of course, they decide by common 
agreement to “permit” the reservation.520 On the other 
hand, a reservation that is objectively valid is opposable 
only to the States or organizations that have, in one way 
or another, consented to it. It is a bilateral link which is 
created, following acceptance, between the reserving 
State and the contracting State or organization that has 
consented thereto. The reservation is established only in 
regard to that party, and it is only in relations with that 
party that it produces its effects.

(13)  As a consequence, it seems necessary to empha-
size once again in the Guide to Practice that the establish-
ment of a reservation results from the combination of its 
validity and of consent. However, the Commission did not 
consider it appropriate simply to reproduce the chapeau of 
article 21, paragraph 1, which explains the meaning of the 
term “established reservation” by referring to other provi-
sions of the Vienna Conventions from which it derives. 
Guideline  4.1 in fact has the same meaning; however, 
instead of referring to other provisions, it sets out their con-
tent: “if it is permissible” corresponds to the reference to 
article 19;521 “[if it] was formulated in accordance with the 
required form and procedures” corresponds to the reference 
made in article 21, paragraph 1, to article 23;522 and “if that 

518 The Effect of Reservations on the Entry into Force of the Ameri-
can Convention on Human Rights (arts. 74 and 75), Advisory Opin-
ion OC-2/82 of 24 September 1982, Inter-American Court of Human 
Rights, Series A: Judgments and Opinions, No. 2, para. 26. The Court, 
referring to the specific nature of the Convention, nevertheless held that 
reservations to the Convention “do not require acceptance by the States 
Parties” (ibid., para.  37); however, as the Court subsequently noted, 
that assertion was valid solely in the context of entry into force of the 
Convention (para.  38—on this point, see the commentary to guide-
lines 4.2.2 and 4.2.5 below).

519 See guideline 3.3.2 [3.3.3].
520 See guideline 3.3.3 [3.3.4].
521 See guideline 3.1 (Permissible reservations).
522 See guidelines 2.1.1 (Written form), 2.1.5 (Communication of 

reservations) and  2.2.1 (Formal confirmation of reservations formu-
lated when signing a treaty). Generally speaking, this reference to 
“required procedures” refers to the procedural requirements established 

contracting State or contracting organization has accepted 
it” corresponds to the reference to article 20.

(14)  The formulation of guideline  4.1 differs from 
the chapeau of the first paragraph of article  21 of the 
Vienna Conventions in another regard: instead of refer-
ring to “another party”,523 guideline  4.1 covers cases in 
which “a reservation … is established with regard to a 
contracting State or contracting organization*”. The rea-
son for this is that, while article 21 applies to the “actual” 
effects of a reservation and presupposes that the treaty 
to which the reservation applies has already entered into 
force, guideline 4.1 merely specifies the conditions under 
which the reservation will be legally capable of producing 
the effects intended by its author, if and when the treaty 
enters into force.

(15)  Guideline 4.1 merely sets out the general rule and 
does not fully answer the question of whether a reserva-
tion is established. Article 20 of the Vienna Conventions, 
paragraph  4 of which specifies the implications, under 
ordinary law, of consent to a reservation and hence con-
stitutes the cornerstone of the “flexible” Vienna system,524 
does in fact contain exceptions with regard to the expres-
sion of consent to the reservation by the other contract-
ing States and contracting organizations. Moreover, para- 
graph  4 clearly specifies that it applies only in “cases 
not falling under the preceding paragraphs and unless 
the treaty otherwise provides”. The establishment of the 
reservation, and particularly the requirement of consent, 
may thus be modified depending on the nature of the res-
ervation or of the treaty, but also by any provision incor-
porated in the treaty to that effect. These specific cases 
in which the consent of the other contracting States and 
contracting organizations is no longer required, or must 
be expressed unanimously or collectively, are covered in 
guidelines 4.1.1, 4.1.2 and 4.1.3.

(16)  The words “with regard to a[nother] contract-
ing State or [another] [international] organization”, which 
appear in both the body and title of guideline 4.1, aim to 
make it clear that this provision refers to the usual situ-
ation in which the establishment of the reservation pro-
duces only relative effects, between the author of a reser-
vation and the State or international organization that has 
accepted the reservation, in contrast to the specific situ-
ations in which acceptance by another contracting State 
or another contracting international organization is not 
required in order for the reservation to produce its effects, 
which are covered by guidelines 4.1.1, 4.1.2 and 4.1.3.

(17)  Article 21, paragraph 2, of the Vienna Conventions 
does not, strictly speaking, concern the legal effects of a 
reservation, but rather deals with the absence of any legal 
effect of a reservation on the legal relations between con-
tracting States and contracting organizations other than the 

in the Vienna Conventions, the Guide to Practice and, in some cases, the 
treaty to which the reservation applies.

523  “A reservation established with regard to another party* in 
accordance with articles 19, 20 and 23”.

524 See Yearbook … 1966, vol. II, document A/6309/Rev.1, p. 207,  
para. 21 of the commentary to article 17. See also Bowett, “Reserva-
tions to non-restricted multilateral treaties”, loc.  cit. (footnote  381 
above), p.  84; or Müller, “Article  20 (1969)”, loc.  cit. (footnote 342 
above), p. 799, para. 1.
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author of the reservation, regardless of whether the reser-
vation is established or valid. This matter is dealt with in  
section  4.6 of the Guide to Practice, which covers the 
effects of reservations on treaty relations between the other 
contracting States and contracting organizations.

4.1.1  Establishment of a reservation expressly author-
ized by a treaty

1.  A reservation expressly authorized by a treaty 
does not require any subsequent acceptance by the 
other contracting States and contracting organiza-
tions, unless the treaty so provides.

2.  A reservation expressly authorized by a treaty is 
established with regard to the other contracting States 
and contracting organizations if it was formulated in 
accordance with the required form and procedures.

Commentary

(1)  Guideline 4.1.1 presents the exception to the gen-
eral rule concerning the establishment of reservations con-
tained in article 20, paragraph 1, of the Vienna Conventions 
while establishing a link to the term “established reserva-
tion”. Indeed, since a reservation expressly authorized by 
the treaty is, by definition, permissible and accepted by the 
contracting States and contracting organizations, making it 
in a way that respects the rules applicable to the formulation 
and communication of reservations is all that is required 
to establish it. This makes it binding on all the contracting 
States and contracting organizations.

(2)  According to article 20, paragraph 1, of the Vienna 
Conventions, expressly authorized reservations need not be 
accepted “subsequently” by the other contracting States and 
contracting organizations. However, this paragraph does 
not mean that the reservation is exempt from the require-
ment of the contracting States’ and contracting organiza-
tions’ assent; it simply expresses the idea that, since the 
parties have given their assent even before the formulation 
of the reservation, and have done so in the text of the treaty 
itself, any subsequent acceptance is superfluous. Moreover, 
the expression “unless the treaty so provides” that appears 
in the text of this provision525 clearly calls for such an inter-
pretation. Only reservations that are actually covered by 
this prior agreement do not require subsequent acceptance, 
and are thus logically established from the moment they are 
permissibly made.526

(3)  The draft articles adopted by the Commission on 
second reading in 1966 did not restrict the possibility of 

525 The words “unless the treaty so provides” were added by the Spe-
cial Rapporteur, Sir Humphrey Waldock, in order to take account of 
“the possibility … that a treaty may specifically authorize reservations 
but on condition of their acceptance by a specified number or fraction 
of the parties” (fourth report on the law of treaties, Yearbook … 1965, 
vol. II, document A/CN.4/177 and Add.1–2, p. 50). This wording was 
slightly modified by the Drafting Committee (ibid., vol. I, 813th meet-
ing, 29 June 1965, pp. 265–266, para. 30). In 1966, the wording was 
once again slightly modified, but the summary records of the meetings 
shed no light on the reasons for this change. 

526  “Made”, not “formulated”, because they produce their effects 
without any additional formality being required. See paragraph  (6) 
of the commentary to guideline  3.1 (Permissible reservations), Year-
book … 2006, vol. II (Part Two), p. 146. 

acceptance solely to reservations “expressly” authorized 
by the treaty, but also included reservations “impliedly” 
authorized, but the work of the Commission sheds no 
light on the meaning to be attributed to this concept.527 At 
the United  Nations Conference on the Law of Treaties, 
a number of delegations expressed their doubts regard-
ing this solution528 and proposed amendments aimed at 
deleting the words “or impliedly”,529 and the change was 
accepted.530 Sir Humphrey Waldock, Expert Consultant at 
the Conference, had himself recognized that “the words 
‘or impliedly’ in article 17, paragraph 1, seemed to have 
been retained in the draft articles as a relic from earlier and 
more detailed drafts which dealt with implied prohibition 
and implied authorization of reservations”.531 It is thus 
with good reason that reservations implicitly authorized 
by the treaty are not mentioned in article 20, paragraph 1.

(4)  Had it been held, as was suggested,532 that where 
a treaty prohibits certain reservations or certain categories 
of reservations, it ipso facto authorizes all others, which 
amounts to a reversal of the presumption of article 19 (b), 
this interpretation would clearly place article  20, para-
graph  1, in direct contradiction to article  19. Assuming 
this to be the case, the inclusion in the treaty of a clause 
prohibiting reservations to a specific provision would 
suffice to institute total freedom to make any reservation 
whatsoever other than those that were expressly prohib-
ited; the criterion of the object and purpose of the treaty 
would then be rendered inapplicable.533 The Commission 
has already ruled out this interpretation in guideline 3.1.3 
(Permissibility of reservations not prohibited by the 
treaty), which makes it clear that reservations not prohib-
ited by the treaty are not ipso facto permissible and hence 
can with still greater reason not be regarded as established 
and accepted by the terms of the treaty itself.

(5)  By the same token, and despite the lack of preci-
sion in the Vienna Conventions on this point, a general 
authorization of reservations in a treaty cannot constitute 
a priori acceptance on the part of the contracting States 
and contracting organizations. To say that all the par-
ties have the right to formulate reservations to the treaty 

527 See Yearbook … 1966, vol. II, document A/6309/Rev.1, p. 202; 
see also paragraph (18) of the commentary to article 17, which is not 
particularly illuminating on this point, ibid., p. 207. 

528 See the statements by the representatives of India (Official 
Records of the United Nations Conference on the Law of Treaties, 
First Session … (A/CONF.39/11) (see footnote 331 above), 24th meet-
ing, 16 April 1968, p. 128, para. 30), the United States (ibid., p. 130, 
para.  53) and Ethiopia (ibid., 25th  meeting, 16  April  1968, p.  134, 
para. 15).

529 See the amendments by France and Tunisia (A/CONF.39/
C.1/L.113), Switzerland (A/CONF.39/C.1/L.97) and Thailand (A/
CONF.39/C.1/L.150) (Official Records of the United Nations Con-
ference on the Law of Treaties, First and Second Sessions  … (A/
CONF.39/11/Add.2) (see footnote 331 above), p. 135).

530 The three amendments aimed at deleting “or impliedly” (see 
footnote 529 above) were adopted by 55 votes to 18, with 12 absten-
tions (Official Records of the United Nations Conference on the Law 
of Treaties, First Session … (A/CONF.39/11) (see footnote 331 above), 
25th meeting, 16 April 1968, p. 135, para. 30).

531 Ibid., 24th meeting, 16 April 1968, pp. 126–127, para. 14.
532 Horn, Reservations and Interpretative Declarations…, op.  cit. 

(footnote 339 above), p. 132.
533 See, in particular, the criticisms by Tomuschat, “Admissibility 

and legal effects of reservations…”, loc.  cit. (footnote  339 above), 
p. 475.
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cannot imply that this right is unlimited, still less that all 
reservations so formulated are, by virtue of the simple 
general clause included in the treaty, “established” within 
the meaning of the chapeau to article  21, paragraph  1. 
To accept this way of looking at things would render the 
Vienna regime utterly meaningless. Such general authori-
zations do no more than refer to the general regime, of 
which the Vienna Conventions constitute the expression, 
which is based on the fundamental principle that the par-
ties to a treaty have the power to formulate reservations.

(6)  Nor is the notion of an expressly authorized reser-
vation identical or equivalent534 to the concept of a speci-
fied reservation. This was very clearly established by the 
arbitral tribunal in the English Channel case in relation to 
the interpretation of article 12 of the 1958 Convention on 
the Continental Shelf, paragraph 1 of which provides that: 
“At the time of signature, ratification or accession, any 
State may make reservations to articles of the Convention 
other than to articles 1 to 3 inclusive.” There can be no 
doubt that, pursuant to this provision, any State may make 
its consent to be bound by the Convention subject to the 
formulation of a reservation so “specified”, that is to say 
any reservation relating to articles  4 to  15, in accord-
ance with article 19 (b) of the Vienna Conventions. This 
“authorization” does not however imply that any reserva-
tion so formulated is necessarily valid,535 nor, a fortiori, 
that the other parties have consented, under article  12, 
paragraph  1, to any and every reservation to articles  4 
to 15. The Court of Arbitration considered that this provi-
sion “cannot be read as committing States to accept in 
advance any and every reservation to articles other than 
Articles 1, 2 and 3 … . Such an interpretation … would 
amount almost to a license to contracting States to write 
their own treaty”.536

(7)  State practice supports the solution used by the 
Court of Arbitration. The fact that 11 States objected to 
reservations made to this Convention,537 although those 
reservations only concern articles other than articles  1 
to  3, as provided for in article  12, paragraph  1, of the 
Convention, is moreover revealing as regards the inter-
pretation to be followed.

(8)  The term “reservations expressly authorized” by the 
treaty must be interpreted restrictively in order to meet 
the objective of article  20, paragraph  1. In the English 
Channel case, the Court of Arbitration rightly considered 

534 Imbert nevertheless maintains that “specified reservations” are 
included within the term “expressly authorized reservation”. In sup-
port of this interpretation he suggests that article 20, paragraph 1, in 
no way limits the right of contracting States to object to an expressly 
authorized reservation, but expresses only the idea that the reserving 
State becomes a contracting party upon the deposit of its instrument of 
ratification or accession (see P.-H. Imbert, “La question des réserves 
dans la décision arbitrale du 30 juin 1977 relative à la délimitation du 
plateau continental entre la République française et le Royaume-Uni 
de Grande-Bretagne et d’Irlande du Nord”, Annuaire français de droit 
international, vol. 24 (1978), pp. 52–57). He does not deny that this 
solution openly contradicts the provisions of article 20, but justifies his 
approach by referring to the work of the United Nations Conference 
on the Law of Treaties. See also paragraph (11) of the commentary to 
guideline 3.1.2, Yearbook … 2006, vol. II (Part Two), p. 153.

535 See on this question guideline 3.1.4 (Permissibility of specified 
reservations) and the commentary thereto, ibid., pp. 155–156.

536 English Channel case (see footnote 56 above), p. 32, para. 39.
537 Multilateral Treaties … (footnote 359 above), chap. XXI.4.

that “[o]nly if the Article had authorised the making of 
specific reservations could parties to the Convention be 
understood as having accepted a particular reservation 
in advance”.538 In order to determine which “expressly 
authorized” reservations do not require subsequent unilat-
eral acceptance, it is thus appropriate to determine which 
reservations the parties have already consented to in the 
treaty. In this connection, it has been noted that “[w]here 
the contents of authorized reservations are fixed before-
hand, acceptance can reasonably be construed as having 
been given in advance, at the moment of consenting to the 
treaty”.539 

(9)  In line with this opinion, article 20, paragraph 1, 
covers two types of prior authorizations by which parties 
do not simply accept the abstract possibility of formulat-
ing reservations but determine in advance exactly what 
reservations may be made. On the one hand, a reserva-
tion made pursuant to a reservations clause that authorizes 
the parties simply to exclude the application of a provi-
sion540 or an entire part of the treaty541 must be deemed 
to be an “expressly authorized reservation”. In this case, 
the other contracting States and contracting organizations 
can see exactly, at the time the treaty is concluded, what 
contractual relations they will have with the parties that 
exercise the option of making reservations pursuant to the 
exclusion clause. On the other hand, “negotiated”542 res-
ervations can also be regarded as specified reservations. 
Indeed, certain international conventions do not merely 
authorize States parties to make reservations to one provi-
sion or another but contain an exhaustive list of reserva-
tions from among which States must make their choice.543 
This procedure also allows contracting States and con-
tracting organizations to gauge precisely and a priori the 
impact and effect of a reservation on treaty relations. By 
expressing its consent to be bound by the treaty, a State or 
an international organization consents to any reservations 
permitted by the “list”.

538 English Channel case (see footnote 56 above), p. 32, para. 39.
539 Horn, Reservations and Interpretative Declarations…, op.  cit. 

(footnote 339 above), p. 133.
540 See, for example, article 20 of the 1930 Convention on Certain 

Questions relating to the Conflict of Nationality Laws: “Any High Con-
tracting Party may, when signing or ratifying the present Convention 
or acceding thereto, append an express reservation excluding any one 
or more of the provisions of Articles 1 to 17 and 21.” Treaties often 
authorize a reservation excluding the application of a provision con-
cerning the settlement of disputes (see P.-H. Imbert, Les réserves aux 
traités multilatéraux, Paris, Pedone, 1978, p.  169, footnote  27; and 
Riquelme Cortado, op. cit. (footnote 361 above), pp. 135–136).

541 Revised General Act for the Pacific Settlement of International 
Disputes, of 1949, art. 38; European Convention for the Peaceful Set-
tlement of Disputes, of 1957, art.  34. ILO Convention No. 102 con-
cerning minimum standards of social security, combines, moreover, 
this possibility of rejecting the application of entire chapters with a 
minimum number of chapters that must actually be applied (art. 2) (see 
also article 2 of ILO Convention (No. 128) concerning Invalidity, Old-
Age and Survivors’ Benefits, article 20 of the European Social Charter, 
of 1961, or article 2 of the European Code of Social Security of 1964). 
See also Riquelme Cortado, op. cit. (footnote 361 above), p. 134. 

542 Regarding this notion, see Yearbook … 2000, vol. II (Part Two), 
p. 111, paragraph (11) of the commentary to guideline 1.1.8. See also 
W.  P. Gormley, “The modification of multilateral conventions by 
means of ‘negotiated reservations’ and other ‘alternatives’: a compara-
tive study of the ILO and Council of Europe—Part I”, Fordham Law 
Review, vol. 39 (1970–1971), pp. 75–76 and Imbert, Les réserves aux 
traités multilatéraux, op. cit. (footnote 540 above), pp. 196–199. 

543 For Council of Europe practice, see Riquelme Cortado, op. cit. 
(footnote 361 above), pp. 130–131.
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article 20, paragraph 1, not only is its acceptance by the 
other parties unnecessary, but the parties are deemed to have 
effectively and definitively accepted it, with all the conse-
quences that follow therefrom. One of the consequences of 
this particular regime is that the other parties cannot object 
to this type of reservation.548 Accepting this reservation in 
advance in the text of the treaty itself effectively prevents 
the contracting States and contracting organizations from 
subsequently making an objection, as “[t]he Parties have 
already agreed that the reservation is permissible and, hav-
ing made its permissibility the object of an express agree-
ment, the Parties have abandoned any right thereafter to 
object to such a reservation”.549 An amendment550 proposed 
by France at the United Nations Conference on the Law 
of Treaties expressed exactly the same idea, but was not 
adopted by the Drafting Committee.551 Guideline  2.8.12 
(Final nature of acceptance of a reservation) is therefore 
applicable a fortiori to expressly authorized reservations. 
They are deemed to have been accepted, and thus there can 
be no objection to them.

4.1.2  Establishment of a reservation to a treaty which 
has to be applied in its entirety

A reservation to a treaty in respect of which it 
appears, from the limited number of negotiating States 
and organizations and the object and purpose of the 
treaty, that the application of the treaty in its entirety 
between all the parties is an essential condition of the 
consent of each one to be bound by the treaty is estab-
lished with regard to the other contracting States and 
contracting organizations if it is permissible and was 
formulated in accordance with the required form and 
procedures, and if all the other contracting States and 
contracting organizations have accepted it.

Commentary 

(1)  A specific case provided for by article 20, para-
graph  2, of the Vienna Conventions is that of treaties 
which must be applied in their entirety. Paragraph 2 states 
that the flexible system shall not apply to any treaty whose 
application in its entirety between all the parties is an 
essential condition of the consent of each one to be bound 
by the treaty. In such cases, the establishment of a reserva-
tion requires acceptance by all the parties.

(2)  Fitzmaurice made a distinction between pluri-
lateral treaties, which were in his view closer to bilateral 

548 Bowett, “Reservations to non-restricted multilateral treaties”, 
loc. cit. (footnote 381 above), p. 84, or Coccia, loc. cit. (footnote 333 
above), p. 9. 

549 Bowett, “Reservations to non-restricted multilateral treaties”, 
loc. cit. (footnote 381 above), pp. 84–85.

550 A/CONF.39/C.1/L.169. Paragraph  2 of the single article that, 
according to the proposal of France, was to replace articles 16 and 17 
of the International Law Commission draft provided that “a reservation 
expressly authorized by the treaty cannot be the subject of an objec-
tion by other contracting States unless the treaty so provides” (Offi-
cial Records of the United Nations Conference on the Law of Treaties, 
First and Second Sessions … (A/CONF.39/11/Add.2) (see footnote 331 
above), p. 133).

551 With regard to the rejection of that amendment, Imbert concluded 
that the States represented at the Conference did not want to restrict the 
right to object to expressly authorized reservations (Imbert, “La ques-
tion des réserves dans la décision arbitrale du 30 juin 1977…”, loc. cit. 
(footnote 534 above), p. 55).

(10)  In these two cases, the content of the reservation 
is sufficiently predetermined by the treaty for these reser-
vations to be able to be considered “expressly authorized” 
within the meaning of article 20, paragraph 1, of the Vienna 
Conventions. The contracting States and contracting organi- 
zations are aware in advance of the treaty relations that 
derive from the formulation of a given reservation and have 
agreed to them in the actual text of the treaty. There is no 
surprise, and the principle of consent is not undermined.

(11)  The Commission has, moreover, outlined a cri-
terion for distinguishing between different categories of 
reservations by defining the notion of expressly author-
ized reservations in its guideline  3.1.4 (Permissibility 
of specified reservations). Pursuant to this provision,  
“[w]here the treaty envisages the formulation of544 speci-
fied reservations without defining their content, a reser-
vation may be formulated by a State or an international 
organization only if it is not incompatible with the object 
and purpose of the treaty”. A contrario, a specified reser-
vation whose content is fixed in the treaty is considered 
ipso facto permissible and, given the provision expressly 
authorizing them, established.

(12)  The first paragraph of guideline  4.1.1 repro-
duces the text of article  20, paragraph  1, of the  1986 
Vienna Convention. While this repetition may not be 
strictly necessary, and the principle laid out follows from 
a close reading of guideline 4.1 and the second paragraph 
of guideline  4.1.1, it is in line with the Commission’s 
established and consistent practice of incorporating the 
provisions of the Convention in the Guide to Practice, to 
the extent possible. This is also why the Commission has 
not changed the wording despite the fact that the phrase 
“unless the treaty so provides” states the obvious and, 
moreover, appears superfluous in this provision.545 

(13)  The second paragraph of guideline  4.1.1 
sets forth the specific rule that applies to the establish-
ment of reservations expressly authorized by the treaty 
as an exception to the general rule established in guide-
line 4.1, laying down the single condition to be met for an 
expressly authorized reservation to be established: it must 
be formulated in accordance with the required form and 
procedures.546 

(14)  In both paragraphs, as indeed in all the provi-
sions that use the term,547 “contracting States and contract-
ing organizations” covers three possible scenarios: one in 
which only States are concerned; more exceptionally, one 
in which international organizations alone are contracting 
parties; and the intermediate hypothesis, in which con-
tracting States and contracting organizations coexist.

(15)  It should also be emphasized that, once it has been 
clearly established that a particular reservation falls under 

544 The French text of guideline 3.1.4 uses, probably by mistake, the 
definite article des; it should instead read: Lorsque le traité envisage la 
formulation de réserves déterminées sans en préciser le contenu, une 
réserve ne peut être formulée par un État ou une organisation interna-
tionale que si elle n’est pas incompatible avec l’objet et le but du traité.

545 See Müller, “Article 21 (1969)”, loc. cit. (footnote 414 above), 
p. 888, para. 7.

546 For the exact meaning of the required “procedures”, see foot-
note 522 above. 

547 See footnote 486 above. 
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treaties, and multilateral treaties;552 however, it was only in 
Waldock’s first report that the usefulness of such a distinc-
tion became clearly apparent. What is now article 20, para-
graph 2, resulted from a compromise between the members 
of the Commission who remained deeply convinced of the 
virtues of the traditional system of unanimity and the pro-
ponents of Waldock’s flexible system.553 At the time, the 
paragraph represented the last bastion that the proponents 
of unanimity refused to give up. During the second reading 
of the Waldock draft, the principle behind article 20, para-
graph 2, no longer gave rise to debate in the Commission 
or at the United Nations Conference on the Law of Treaties.

(3)  However, the main issue is not the principle of 
unanimity, which has long been practised. Rather, the ques-
tion is how to determine which treaties are not subject to 
the safeguard clause and are therefore excluded from the 
flexible system. Until 1965, the limited number of parties 
was the only criterion referred to by the special rapporteurs 
and the Commission.554 In his fourth report, Sir Humphrey 
Waldock took into account the criticisms levelled against 
that criterion and recognized that “to find a completely 
precise definition of the category of treaties in issue is not 
within the bounds of possibility”.555 At the same time, he 
proposed a reference to the intention of the parties: “the 
application of its provisions between all the parties is to 
be considered an essential condition of the treaty”.556 The 
parties’ intention to preserve the integrity of the treaty was 
therefore the criterion for ruling out the “flexible” sys-
tem and retaining the traditional unanimity system. The 
Commission adopted that idea, making minor drafting 
changes to what would become the present paragraph 2.557 

(4)  It is worth noting, however, that the new provi-
sion addresses a completely different category of treaty 
than had been envisaged before  1962. The reference to 
intention has two advantages. First, it allows the flexible 
system to extend to treaties which, although ratified by 
only a small number of States, are otherwise more akin to 
general multilateral treaties. Second, it excludes treaties 
that have been ratified by a more significant number of 
States, but whose very nature requires that the integrity 
of the treaty be preserved. The concept of the plurilateral 
treaty has therefore shifted towards that of a treaty whose 
integrity must be ensured.558 

552 See the first report on the law of treaties by Gerald G. Fitzmau-
rice, Yearbook … 1956, vol. II, document A/CN.4/101, p. 127, para. 97.

553 The Special Rapporteur stressed that “paragraph  [4] and para-
graph 2 represented the balance on which the whole article was based” 
(Yearbook  … 1962, vol.  I, 664th  meeting, 19  June 1962, p.  230, 
para. 17). See also the statements made by Gros (ibid., 663rd meeting, 
18 June 1962, pp. 228–229, para. 97) and Ago (ibid., p. 228, para. 87).

554 This is true of Fitzmaurice (draft article 38 in the first report on 
the law of treaties, Yearbook … 1956, vol. II, document A/CN.4/101, 
p. 115) and of Waldock (draft article 1 (d), first report on the law of 
treaties, Yearbook … 1962, vol. II, document A/CN.4/144 and Add.1, 
p. 31). Draft article 20, paragraph 3, which was adopted by the Com-
mission on first reading in 1962, refers to treaties concluded “between a 
small group of States” (ibid., document A/5209, p. 176).

555 Yearbook … 1965, vol. II, document A/CN.4/177 and Add.1–2, 
p. 51, para. 7.

556 Ibid., p. 50 (draft article 19, para. 2).
557 Ibid., vol.  I, 813th  meeting, 29  June 1965, pp.  266–267, 

paras.  36–53, and ibid., 816th  meeting, 2  July 1965, pp.  283–284, 
paras. 43–49.

558 Imbert, Les réserves aux traités multilatéraux, op.  cit. (foot-
note 540 above), p. 115.

(5)  The criterion of number was never completely 
discarded, and is still contained in article 20, paragraph 2. 
However, its function has changed: whereas prior to 1965 
it was the sole factor in determining whether a given treaty 
was subject to the “flexible” system, its purpose is now to 
shed light on the intention of the parties. As a result, it now 
carries less weight in determining the nature of a treaty, 
having become an auxiliary criterion in this respect while 
unfortunately remaining somewhat imprecise and difficult 
to apply.559 The reference to the “limited number of the 
negotiating States and negotiating organizations or, as the 
case may be, of the negotiating organizations” is particu-
larly unusual, and does not allow a clear distinction to be 
made between such treaties and multilateral treaties proper; 
the latter can also be concluded as a result of negotiations 
between only a few States and international organizations. 
It would seem preferable to refer, not to negotiating States 
and negotiating international organizations, but rather to 
States authorized to become parties to the treaty.560

(6)  Sir Humphrey Waldock proposed other “auxil-
iary” criteria that could assist in the intrinsically prob-
lematic task of establishing the parties’ intentions. In his 
fourth report, he also mentioned “the nature of the treaty 
and the circumstances of its conclusion”.561 The change 
was never explained, and despite the proposals of the 
United States, which pressed for the definition to refer to 
the nature of the treaty,562 the object and purpose of the 
treaty was the only other “auxiliary” criterion adopted by 
the Commission and subsequently at the United Nations 
Conference on the Law of Treaties. The criterion of the 
object and purpose of the treaty,563 like the criterion of 
number, is far from clear-cut, and it has even been held 
that, rather than clarify the interpretation of paragraph 2, 
it renders it even more vague and subjective.564

(7)  Furthermore, paragraph 2 of article 20 is unclear, 
or at any rate difficult to interpret, not only in respect of its 

559 See, in particular, the criticisms made by Imbert, Les réserves 
aux traités multilatéraux, op. cit. (footnote 540 above), pp. 112–113. 
See also the proposal by the United States at the United Nations Con-
ference on the Law of Treaties, to delete any reference to criteria other 
than intention, owing to those difficulties, Official Records of the 
United Nations Conference on the Law of Treaties, First Session … (A/
CONF.39/11) (see footnote 331 above), 21st meeting, 10 April 1968, 
p. 108, para. 9.

560 Imbert, Les réserves aux traités multilatéraux, op.  cit. (foot-
note 540 above), pp. 112–113.

561 Yearbook … 1965, vol. II, document A/CN.4/177 and Add.1–2, 
p. 51, para. 7.

562 See amendment A/CONF.39/C.1/L.127, Official Records of the 
United Nations Conference on the Law of Treaties, First and Second 
Sessions … (A/CONF.39/11/Add.2) (footnote 331 above), p. 135.

563 See guidelines  3.1.5 (Incompatibility of a reservation with the 
object and purpose of the treaty) and 3.1.6 (Determination of the object 
and purpose of the treaty) and the commentary thereto, Yearbook … 
2007, vol. II (Part Two), pp. 33–39. In its advisory opinion of 24 Sep-
tember  1982, the Inter-American Court of Human Rights found that 
“Paragraph 2 of Article 20 is inapplicable, inter alia, because the object 
and purpose of the Convention is not the exchange of reciprocal rights 
between a limited number of States, but the protection of the human 
rights of all individual human beings within the Americas, irrespec-
tive of their nationality” (The Effect of Reservations on the Entry into 
Force of the American Convention on Human Rights (see footnote 518 
above), para. 27).

564 See Tomuschat, “Admissibility and legal effects of reserva-
tions…”, loc. cit. (footnote 339 above), p. 479, and Imbert, Les réserves 
aux traités multilatéraux, op. cit. (footnote 540 above), pp. 114–115.
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scope, but also in respect of the applicable legal regime. 
Under paragraph 2, reservations require acceptance by all 
parties. Only two things can be deduced for certain. First, 
such reservations are not subject to the “flexible” system 
set forth in paragraph 4; indeed, paragraph 4 confirms that 
view, in that it applies only to “cases not falling under 
the preceding paragraphs”. Secondly, the reservations are 
indeed subject to unanimous acceptance: they must be 
accepted “by all the parties”.

(8)  However, paragraph  2 of article  20 does not 
clearly state who should actually accept the reservation. 
The text does refer to “the parties”, but this is hardly sat-
isfactory. It is questionable whether the acceptance of a 
reservation by all “parties” only should be a condition, 
a “party” being defined under article 2, paragraph 1 (g), 
as “a State or an international organization which has 
consented to be bound by the treaty and for which the 
treaty is in force”. That would contradict the underlying 
idea, which is that the treaty should be implemented in its 
entirety by all current and future parties. To argue other-
wise would, in no small measure, deprive unanimous con-
sent of its meaning.

(9)  Moreover, although article 20, paragraph 5, con-
nects the principle of tacit or implied consent to para-
graph  2, it remains a mystery how implied acceptance 
could apply to the treaties referred to in the latter provi-
sion. It follows from article 20, paragraph 5, that a con-
tracting State or contracting organization may make an 
objection only on becoming a party to the treaty. A sig-
natory State or signatory organization could thus block 
unanimous acceptance even without formulating a formal 
objection to the reservation, because it would be impos-
sible to presume that State’s assent before the 12-month 
deadline elapsed. Article  20, paragraph  5, would there-
fore have the exact opposite of the desired effect, namely 
the rapid stabilization of treaty relations and of the status 
of the reserving State vis-à-vis the treaty.565 For precisely 
that reason, the Special Rapporteur argued in 1962 that 
the relaxation of the twelve-month rule for States not yet 
parties to a treaty was not possible in the case of plurilat-
eral treaties because there the delay of taking a decision 
does place in suspense the status of the reserving State 
vis-à-vis all the States participating in the treaty”.566

(10)  Such lacunae and inconsistencies are par-
ticularly surprising given that article 18 as proposed by 
Waldock in  1962 made a clear distinction between the 
tacit or implied acceptance of “plurilateral treaties” on the 
one hand and of multilateral treaties on the other hand.567 
While these clarifications specified the legal regime for 
the treaties referred to in article 20, paragraph 2, perfectly 
well, they were nevertheless sacrificed in order to make 
the provisions on reservations less complex and more 
succinct.

(11)  In an attempt to remove such uncertainties, 
guideline 4.1.2 clearly specifies that, where this type of 

565 See Müller, “Article 20 (1969)”, loc. cit. (footnote 342 above), 
pp. 820–821, paras. 46–47.

566 First report on the law of treaties, Yearbook … 1962, vol. II, docu- 
ment A/CN.4/144 and Add.1, p. 67, para. (16).

567 Ibid., pp. 61–62.

treaty is concerned, a reservation is established only “if 
all the contracting States and contracting organizations 
have accepted it”, by which is meant all the States and 
international organizations that have already ratified the 
treaty or do so within the 12-month period following the 
formulation of the reservation.

(12)  The relatively complex wording that the 
Commission adopted for guideline 4.1.2 is the result of 
its desire to follow the wording of article 20, paragraph 2, 
as closely as possible, while also giving a complete list 
of the conditions that must be met for reservations to the 
treaties in question to be established, following the pat-
tern of guideline 4.1.

(13)  The two criteria adopted for establishing that a 
treaty is of the type that “has to be applied in its entirety” 
(a limited number of negotiating States and organizations, 
and the object and purpose of the treaty) are indicative but 
not necessarily cumulative or exhaustive.

4.1.3  Establishment of a reservation to a constituent 
instrument of an international organization

A reservation to a treaty which is a constituent 
instrument of an international organization is estab-
lished with regard to the other contracting States and 
contracting organizations if it is permissible and was 
formulated in accordance with the required form and 
procedures, and if it has been accepted in conformity 
with guidelines 2.8.7 to 2.8.10.

Commentary

(1)  The third—and final—exception to the “flexible” 
regime set out in article 20, paragraph 4, of the Vienna 
Conventions is provided for by paragraph 3 of that arti-
cle and relates to constituent instruments of international 
organizations. Under the terms of the provision: “When 
a treaty is a constituent instrument of an international 
organization and unless it otherwise provides, a reserva-
tion requires the acceptance of the competent organ of 
that organization.”

(2)  A simple perusal of this provision shows that, in 
order to be established, a reservation to the constituent 
instrument of an international organization calls for the 
acceptance of the competent organ of the organization. 
The modalities for formulating such acceptance are the 
subject of guidelines 2.8.7 to 2.8.10,568 the commentaries 

568 Guidelines 2.8.7–2.8.10 read as follows:
“2.8.7  Acceptance of a reservation to the constituent instrument of 

an international organization
“When a treaty is a constituent instrument of an international 

organization and unless it otherwise provides, a reservation requires the 
acceptance of the competent organ of that organization.

“2.8.8  Organ competent to accept a reservation to a constituent 
instrument

“Subject to the rules of the organization, competence to accept a 
reservation to a constituent instrument of an international organization 
belongs to:

“(a)  the organ competent to decide on the admission of a member 
to the organization;

“(b)  the organ competent to amend the constituent instrument; or
“(c)  the organ competent to interpret this instrument.
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to which explain the meaning and describe the travaux 
préparatoires for this provision.569

(3)  It does not appear necessary to recall once again 
the reasons that led the Commission and the Conference to 
adopt the provisions contained in article 20, paragraph 3, 
of the Vienna Conventions. Although guideline  2.8.7 is 
sufficient to express the need for the acceptance of the 
competent organ of the organization, the Commission 
considered that it was worth recalling this particular 
requirement in the Part dealing with the effects of reser-
vations, given that the acceptance of the competent organ 
is the sine qua non for the establishment of a reservation 
to the constituent instrument of an international organiza-
tion. Only this collective acceptance can enable the reser-
vation to produce all its effects. The individual acceptance 
of the other members of the organization, while clearly 
not prohibited, has no effect on the establishment of the 
reservation.570

4.2  Effects of an established reservation

Commentary

(1)  A reservation “established” within the meaning 
of guideline  4.1 produces all the effects purported by 
its author, that is to say, to echo the wording of guide-
line 1.1.1 (Object of reservations), it excludes or modi-
fies “the legal effect of certain provisions of a treaty or 
of the treaty as a whole with respect to certain specific 
aspects”.571 At that point, the object of the reservation as 
desired or purported by its author is achieved.

(2)  However, modifying or excluding the legal effect 
of one or more provisions of the treaty is not the only 

“2.8.9  Modalities of the acceptance of a reservation to a constitu-
ent instrument

“1.  Subject to the rules of the organization, the acceptance by 
the competent organ of the organization shall not be tacit. However, 
the admission of the State or the international organization which is 
the author of the reservation is tantamount to the acceptance of that 
reservation.

“2.  For the purposes of the acceptance of a reservation to the con-
stituent instrument of an international organization, the individual 
acceptance of the reservation by States or international organizations 
that are members of the organization is not required.

“2.8.10  Acceptance of a reservation to a constituent instrument 
that has not yet entered into force

“In the case set forth in guideline 2.8.7 and where the constituent 
instrument has not yet entered into force, a reservation is considered 
to have been accepted if no signatory State or signatory international 
organization has raised an objection to that reservation by the end of a 
period of 12 months after they were notified of that reservation. Such a 
unanimous acceptance once obtained is final.”

569 See the commentaries to guidelines 2.8.7 to 2.8.10, Yearbook … 
2009, vol.  II (Part Two), pp. 100–105; on the travaux préparatoires, 
see, in particular, paragraphs  (2) to  (5) of the commentary to guide-
line 2.8.7, p. 101.

570 See guideline 2.8.11:
“Reaction by a member of an international organization to a reser-

vation to its constituent instrument
“Guideline 2.8.7 does not preclude States or international organiza-

tions that are members of an international organization from taking a 
position on the permissibility or appropriateness of a reservation to a 
constituent instrument of the organization. Such an opinion is in itself 
devoid of legal effects.”

571 For the text of guideline 1.1.1 and the commentary thereto, see 
Yearbook … 1999, vol. II (Part Two), p. 93.

result of the establishment of the reservation; it also con-
stitutes the author of the reservation a contracting party to 
the treaty. Following the establishment of the reservation, 
the treaty relationship is established between the author 
of the reservation and the contracting party or parties with 
regard to which the reservation is established, and this 
has consequences in terms of the status of the contract-
ing State or contracting organization (guideline 4.2.1), the 
entry into force of a treaty (guideline 4.2.2), the existence 
of a treaty relationship between the author of the reserva-
tion and the parties with regard to which the reservation is 
established (guideline 4.2.3) and the resultant treaty rela-
tions (guidelines 4.2.4 and 4.2.5).

4.2.1  Status of the author of an established reservation

As soon as a reservation is established in accord-
ance with guidelines  4.1 to  4.1.3, its author becomes 
a contracting State or contracting organization to the 
treaty.

Commentary

(1)  The establishment of the reservation has a num-
ber of consequences for its author relating to the very 
existence of the treaty relationship and the author’s sta-
tus in relation to the other contracting parties. It may 
even result in the entry into force of the treaty for all 
of the contracting States or contracting international 
organizations. These consequences follow directly from 
subparagraphs (a) and (c) of paragraph 4 of article 20, 
of the Vienna Conventions. The first of these provisions 
relates to the establishment of treaty relations between 
the author of the reservation and the contracting party 
that has accepted it (hence, the contracting party with 
regard to which the reservation is established); the 
second relates to whether the consent of the reserv-
ing State or reserving international organization takes 
effect, or, in other words, whether the author of the res-
ervation becomes a contracting party to the treaty. In 
the  1986  Vienna Convention, these provisions read as 
follows: 

4.  In cases not falling under the preceding paragraphs and unless 
the treaty otherwise provides:

(a)  acceptance of a reservation by a contracting State or by a con-
tracting organization constitutes the reserving State or international 
organization a party to the treaty in relation to the accepting State or 
organization if or when the treaty is in force for the reserving State and 
for the accepting State or organization;

(b)  …

(c)  an act expressing the consent of a State or of an international 
organization to be bound by the treaty and containing a reservation is 
effective as soon as at least one contracting State or one contracting 
organization has accepted the reservation.

(2)  The Commission’s commentary to draft article 17 
(which became article 20) clearly explains the intent of 
these provisions:

Paragraph 4 contains the three basic rules of the “flexible” system 
which are to govern the position of the contracting States in regard 
to reservations to any multilateral treaties not covered by the preced-
ing paragraphs. Sub-paragraph  (a) provides that acceptance of a res-
ervation by another contracting State constitutes the reserving State 
a party to the treaty in relation to that State if or when the treaty is  
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in force. …572 Sub-paragraph (c) then provides that an act expressing 
the consent of a State to be bound [by the treaty] and containing a res-
ervation is effective as soon as at least one other contracting State has 
accepted the reservation. This provision is important since it determines 
the moment at which a reserving State may be considered as a State 
which has ratified, accepted or otherwise become bound by the treaty.573

(3)  Article 20, paragraph 4 (a), of the 1969 Vienna 
Convention (the gist of which is reproduced in guide-
line 4.2.3) does not resolve the issue of the date on which 
the author of the reservation may be considered to have 
joined the group of contracting States or contracting inter-
national organizations. Article  20, paragraph  4 (c), was 
inserted into the Convention by the Commission in order 
to fill that gap. As Waldock explained in his fourth report:

The point is not purely one of drafting, since it touches the ques-
tion of the conditions under which a reserving State is to be considered 
a “party” to a multilateral treaty under the “flexible” system. Indeed, 
not only the Australian but also the Danish Government urges the 
Commission to deal explicitly with that question, since it may affect the 
determination of the date on which the treaty comes into force and may 
otherwise be of concern to a depositary. The Special Rapporteur under-
stands the position under the “flexible” system to be that a reserving 
State is to be considered as a “party” if and at the moment when another 
State which has established its consent to be bound by the treaty accepts 
the reservation either expressly or tacitly under paragraph 3 of the exist-
ing article 19 (paragraph 4 of the new article 20 as given below).574

(4)  Waldock’s explanation, which thus gave rise to 
article 20, paragraph 4 (c), of the 1969 Vienna Convention, 
does call for some modification or, at any event, some clar-
ification: it is often impossible to determine whether the 
author of the reservation becomes a “party” to the treaty in 
the sense of article 2, paragraph 1 (g), of the 1969 Vienna 
Convention, as, independently of the establishment of the 
reservation, the treaty may not be in force owing to the 
low number of ratifications or acceptances—a situation 
covered by the draft guideline 4.2.3 below. 

(5)  However, what can be determined with certainty 
is whether and when the author becomes a contracting 
State or contracting organization, in other words, if it has 
“consented to be bound by the treaty, whether or not the 
treaty has entered into force” (art. 2, para. 1 (f)). That is 
precisely the subject of article 20, paragraph 4 (c), which 
merely states that the “act expressing the consent of [the 
author of the reservations] to be bound by the treaty and 
containing a reservation is effective* as soon as at least 
one other contracting State has accepted the reservation”.

(6)  Although the general rule seems to be clearly 
established by article 20, paragraph 4 (c), of the Vienna 
Conventions—the author of a reservation becomes a con-
tracting State or contracting organization as soon as its 
valid reservation has been accepted by at least one con-
tracting State or one contracting organization—its prac-
tical application is far from consistent and is even less 

572 Subparagraph (b) primarily concerns the effects of an objection 
to a valid reservation. In this connection, see section 4.3 of the Guide 
to Practice and, in particular, guidelines 4.3.1 (Effect of an objection on 
the entry into force of the treaty as between the author of the objection 
and the author of a reservation) and 4.3.4 (Non-entry into force of the 
treaty as between the author of a reservation and the author of an objec-
tion with maximum effect) below.

573 Yearbook  ... 1966, vol.  II, document  A/6309/Rev.1, p.  207,  
para. (21) of the commentary to article 17.

574 Yearbook ... 1965, vol. II, document A/CN.4/177 and Add.1–2, 
pp. 52–53, para. 11.

coherent. The main actors concerned by the application of 
this rule, that is, depositaries, have almost always applied 
it in a very approximate manner.

(7)  The Secretary-General of the United  Nations, 
in his capacity as depositary of multilateral treaties, for 
example, agrees that any instrument expressing consent to 
be bound by a treaty that is accompanied by a reservation 
may be deposited and, refusing to adopt a position on the 
issue of the validity or effects of the reservation, “indi-
cates the date on which, in accordance with the treaty pro-
visions, the instrument would normally produce its effect, 
leaving it to each party to draw the legal consequences of 
the reservations that it deems fit”.575 In other words, the 
Secretary-General does not wait for at least one accept-
ance to be received before accepting the definitive deposit 
of an instrument of ratification or accession accompa-
nied by a reservation, but treats such instruments in the 
same way as any other ratification or accession that is not 
accompanied by a reservation.

Since he is not to pass judgment, the Secretary-General is not there-
fore in a position to ascertain the effects, if any, of the instrument con-
taining reservations thereto, inter alia, whether the treaty enters into 
force as between the reserving State and any other State, a  fortiori 
between a reserving State and an objecting State if there have been 
objections. As a consequence, if the final clauses of the treaty in ques-
tion stipulate that the treaty shall enter into force after the deposit of a 
certain number of instruments of ratification, approval, acceptance or 
accession, the Secretary-General as depositary will, subject to the con-
siderations in the following paragraph, include in the number of instru-
ments required for entry into force all those that have been accepted 
for deposit, whether or not they are accompanied by reservations and 
whether or not those reservations have met with objections.576

(8)  This position has been criticized577 in view of 
the content of article 20, paragraph 4 (c), of the Vienna 
Conventions (read in conjunction with article  20, para-
graph 5). It has been justified by the Secretary-General by 
the fact that:

no objection had ever in fact been received from any State concerning 
an entry into force that included States making reservations. Finally, for 
a State’s instrument not to be counted, it might conceivably be required 
that all other contracting States, without exception, would have not only 
objected to the participation of the reserving State, but that those object-
ing States would all have definitely expressed their intention that their 
objection would preclude the entry into force of the treaty as between 
them and the objecting State.578

(9)  To give a recent example, Pakistan acceded 
to the International Convention for the Suppression 
of the Financing of Terrorism through a notification 
dated 17 June 2009. That instrument was accompanied by 
reservations to articles 11, 14 and 24 of the Convention.579 

575 United Nations, Summary of practice of the Secretary-General 
as depositary of multilateral treaties (United Nations publication, Sales 
No. E/F.94.V.15, document ST/LEG/7/Rev.1), para. 187.

576 Ibid., para. 184.
577 See P.-H. Imbert, “A l’occasion de l’entrée en vigueur de la 

Convention de Vienne sur le droit des traités—Réflexions sur la pra-
tique suivie par le Secrétaire général des Nations Unies dans l’exercice 
de ses fonctions de dépositaire”, Annuaire français de droit interna-
tional, vol. 26 (1980), pp. 524–541; Gaja, “Unruly treaty reservations”, 
loc. cit. (footnote 382 above), pp. 323–324; Riquelme Cortado, op. cit. 
(footnote  361 above), pp.  245–250; or Müller, “Article  20  (1969)”, 
loc. cit. (footnote 342 above), pp. 821–822, para. 48.

578 Summary of practice of the Secretary-General as depositary of 
multilateral treaties (see footnote 575 above), para. 186.

579 Multilateral Treaties ... (footnote 359 above), chap. XVIII.11.



	 Reservations to treaties	 77

Despite these reservations, the Secretary-General noted in 
his depositary notification of 19 June 2009 that:

The Convention will enter into force for Pakistan on 17 July 2009 in 
accordance with its article 26 (2) which reads as follows: 

“For each State ratifying, accepting, approving or acceding to 
the Convention after the deposit of the twenty-second instrument of 
ratification, acceptance, approval or accession, the Convention shall 
enter into force on the thirtieth day after deposit by such State of 
its instrument of ratification, acceptance, approval or accession.”580

The instrument of Pakistan is therefore considered by the 
depositary as taking immediate effect, notwithstanding 
article 20, paragraph 4 (c), of the 1969 Vienna Conven-
tion. For the depositary, Pakistan is one of the contracting 
States, indeed one of the parties, to the International Con-
vention for the Suppression of the Financing of Terror-
ism, independently of whether its reservations have been 
accepted by at least one other contracting party.581

(10)  This practice, which seems to have been fol-
lowed for many years and which existed well before the 
adoption of the 1969 Vienna Convention, has also been 
followed by other depositary institutions or States. Thus, 
both the Dominican Republic and the Council of Europe 
informed the Secretary-General of the United Nations in 
1965, as depositaries,582 that a reserving State was “imme-
diately counted among the number of countries neces-
sary for bringing the convention into force”583—in other 
words as soon as it has expressed its consent to be bound, 
accompanying it with a reservation. Other depositaries, 
including the United States, the Organization of American 
States and the Food and Agriculture Organization of the 
United  Nations, reported a more nuanced practice and 
do not in principle count reserving States as contracting 
States.584

(11)  Without intending to express a view on the 
correctness of this practice,585 the Commission is of 
the view that, although application of article 20, para-
graph  4  (c), of the Vienna Conventions is hesitant, to 
say the least, the rule expressed in this provision has 
not lost its authority. It is certainly part of the reserva-
tions regime established by the 1969 and 1986 Vienna 
Conventions, which the Commission decided, as a mat-
ter of principle, to complement rather than contradict.586 
According to the terms of article 20, paragraph 4 (c), of 

580 Depositary Notification No. C.N.371.2009.TREATIES-1, avail-
able at http://treaties.un.org (Status of Treaties (Multilateral Treaties 
Deposited with the Secretary-General)—Depositary Notifications).

581 See also, for example, the reservation of El Salvador accompany-
ing its ratification on 27 May 2008 of the Stockholm Convention on Per-
sistent Organic Pollutants. The depositary notification of the Secretary-
General of 25 August 2008 states that El Salvador will be considered to 
be a State party on “the ninetieth day after the date of deposit of such 
State or regional economic integration organization of its instrument of 
ratification, acceptance, approval or accession”, in accordance with arti-
cle 26 of the Convention (Depositary Notification No. C.N.436.2008.
TREATIES-5), ibid., or the declaration of the Islamic Republic of Iran 
accompanying its act of accession to the Convention on the Rights of 
Persons with Disabilities and the depositary notification relating thereto 
(Depositary Notification No. C.N.792.2009.TREATIES-37), ibid.

582 See Yearbook ... 1965, vol. II, document A/5687, p. 98.
583 Ibid.
584 Ibid.
585 See guideline 4.2.2 and commentary thereto below. 
586 See Yearbook ... 1995, vol. II (Part Two), pp. 107–108, para. 481.

the Vienna Conventions, the author of a reservation does 
not become a contracting State or organization until at 
least one other contracting State or other contracting 
organization accepts the reservation, either expressly—
which seldom occurs—or tacitly on expiration of the 
time period set by article 20, paragraph 5, and referred 
to in guidelines 2.6.13587 and 2.8.1.588 In the worst case, 
the consequence of strict application of this provision 
is a delay of  12  months in the entry into force of the 
treaty for the author of the reservation. This delay may 
certainly be considered undesirable; nevertheless, it is 
caused by the author of the reservation, and it can be 
reduced by express acceptance of the reservation on the 
part of a single other contracting State or a single other 
contracting international organization.

(12)  This is the case generally. However, the word-
ing of guideline  4.2.1 covers both the general case and 
the specific situations covered by article 20, paragraphs 1, 
2 and 3, of the Vienna Conventions. That is why guide-
line 4.2.1 does not purely and simply echo the condition of 
one acceptance, but speaks of the establishment of a res-
ervation.589 That formulation makes it possible to cover, 
for example, in the same guideline reservations whose 
establishment does not require acceptance by another 
party because express provision is made for them in the 
treaty.590 A reservation thus established will constitute the 
author of the reservation a contracting State or contracting 
organization. 

(13)  This was the reasoning followed, for exam-
ple, by the Inter-American Court of Human Rights in 
its opinion of 1982, where it concluded that a reserving 
State became one of the contracting States or contract-
ing parties as from the date of ratification. Admittedly 
the reasoning rests on a fairly broad interpretation 
of the notion of “reservation expressly authorized” 
(art.  20, para.  1).591 The conclusion reached regarding 
the effects of a reservation thus established is, however, 
uncontroversial: 

Accordingly, for the purpose of the present analysis, the reference in 
Article 75 to the Vienna Convention makes sense only if it is understood 
as an express authorization designed to enable States to make whatever 
reservations they deem appropriate, provided the reservations are not 
incompatible with the object and purpose of the treaty. As such, they 
can be said to be governed by Article 20 (1) of the Vienna Convention 
and, consequently, do not require acceptance by any other State Party.592

(14)  In the light of these considerations, the 
Commission has decided to include in the Guide to 
Practice guideline 4.2.1, which expresses the idea of arti-
cle 20, paragraph 4  (c), rather than reproducing it word 
for word. As soon as a reservation is established within 
the meaning of guidelines 4.1, 4.1.1, 4.1.2 and 4.1.3, the 
instrument of ratification or accession of the author of the 

587 For the text of guideline 2.6.13 and the commentary thereto, see 
Yearbook … 2008, vol. II (Part Two), pp. 92–94.

588 For the text of guideline 2.8.1 and the commentary thereto, see 
Yearbook … 2009, vol. II (Part Two), pp. 95–97.

589 See also the commentary to guideline 4.2.3, paras. (2) and (3), 
below.

590 See guideline 4.1.1 and the commentary thereto above.
591 The Effect of Reservations on the Entry into Force of the Ameri-

can Convention on Human Rights (see footnote 518 above), para. 36.
592 Ibid., para. 35.

http://treaties.un.org
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reservation takes effect and constitutes the author a con-
tracting State or a contracting organization. This has the 
result that the author of the reservation becomes a con-
tracting State or contracting organization, with the ensu-
ing consequences if the treaty is not yet in force,593 or a 
party to the treaty if it has already entered into force or 
comes into force for this reason.594

4.2.2  Effect of the establishment of a reservation on 
the entry into force of a treaty

1.  When a treaty has not yet entered into force, 
the author of a reservation shall be included in the 
number of contracting States and contracting organi-
zations required for the treaty to enter into force once 
the reservation is established.

2.  The author of the reservation may, however, be 
included at an earlier date in the number of contract-
ing States and contracting organizations required for 
the treaty to enter into force, if no contracting State 
or contracting organization is opposed in a particular 
case.

Commentary

(1)  When applying the general rule set forth in 
guideline 4.2.1, a distinction must be drawn according to 
whether the treaty is not in force—a situation that may 
give rise to some fairly complex issues, which are dealt 
with in guideline  4.2.2—or is in force—a much easier 
situation, which is addressed in guideline 4.2.3.

(2)  Indeed, if the treaty has not yet entered into 
force, the establishment of the reservation and the valid-
ity of the instrument through which the author of the 
reservation has expressed consent to be bound by the 
treaty may have the consequence that the treaty enters 
into force for all contracting States and organizations, 
including the author of the reservation. That is the case 
if, following the establishment of the reservation, the 
addition of the author to the number of contracting par-
ties has the result that the conditions for the entry into 
force of the treaty are fulfilled. This result depends heav-
ily on the circumstances of the case, and in particular 
on the conditions for the entry into force of the treaty 
as established by its final clauses, the number of con-
tracting parties and so on. It is thus scarcely possible 
to derive a general rule in this respect except that the 
author of the established reservation should be included 
in the number of contracting States or organizations that 
determines the entry into force of the treaty. This is the 
principle established by guideline 4.2.2, paragraph 1.

(3)  The purpose of paragraph 2, on the other hand, is 
to cover—without passing judgment on its merits—what 
is probably the predominant practice of depositaries (and 
is, in any case, the practice of the Secretary-General of 
the United Nations, described above),595 which is to con-
sider the author of the reservation to be a contracting State 
or contracting organization as soon as the instrument 

593 See guideline 4.2.2 below.
594 See guideline 4.2.3 below.
595 Paras. (6) to (10) of the commentary to guideline 4.2.1.

expressing its consent to be bound has been deposited 
and, moreover, without giving consideration to the valid-
ity or the invalidity of the reservation. 

(4)  The wording of this second paragraph is 
prompted by a desire to take into consideration a prac-
tice that, up until now, does not seem to have caused any 
particular difficulties, while not calling into question the 
very clear rule, scarcely open to varying interpretations, 
that is laid down in article  20, paragraph  4  (c), of the 
Vienna Conventions. A mere reference to the possibil-
ity of parties reaching an agreement contrary to this rule 
would not have made it possible to reconcile these two 
concerns: quite apart from the fact that all the guidelines 
in the Guide to Practice are only indicative and parties 
remain free to depart from them by (valid) agreement 
inter se, it is extremely doubtful whether an agreement 
could be said to have come about merely because the 
other parties all remain silent. Similarly, the ICJ, in its 
advisory opinion of  1951, refused to consider that the 
mere fact of using an institutional depositary meant that 
States agreed to all the depositary’s rules and practices: 
“It must be pointed out, first of all, that the existence of 
an administrative practice does not in itself constitute a 
decisive factor in ascertaining what views the contract-
ing States to the Genocide Convention may have had 
concerning the rights and duties resulting therefrom.”596 
The Commission likewise did not consider it wise to 
refer to the depositary’s habitual practice without fur-
ther clarification,597 for a majority of its members held 
that this might entrench and encourage the use of such 
practices, which contradicted the letter and spirit of arti-
cle 20, paragraph 4 (c), of the Vienna Conventions. 

(5)  The formula chosen, which is reflected in the addi-
tion of a second paragraph, merely describes the practice 
of certain depositaries as an alternative to the rule. The 
expression “may however be included” reflects the optional 
nature of this divergent practice, whereas the final qualifi-
cation “if no contracting State or contracting organization 
is opposed in a particular case” safeguards the application 
of the principle established in paragraph 1 should any one 
contracting State or contracting organization be opposed to 
that inclusion. 

(6)  The phrase “at an earlier date” seeks to pre-
serve broad flexibility for practice in the future and, for 
example, the possibility of not eliminating any time lag 
whatsoever between the expression of the consent of the 
author of the reservation to be bound by the treaty and the 
acquisition of the status of contracting State or contract-
ing organization. But if that were to happen, the practice 
would remain subject to the principle of there not being 
any objection. 

596 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 25.

597 Moreover it provided this clarification; see guideline  2.3.2 
(Acceptance of late formulation of a reservation). “Unless the treaty 
provides otherwise or the well-established practice followed by the 
depositary differs*, late formulation of a reservation shall be deemed to 
have been accepted by a contracting party if it has made no objections 
to such formulation after the expiry of the 12-month period following 
the date on which notification was received.” See the text of the guide-
line and the commentary thereto, Yearbook … 2001, vol. II (Part Two) 
and corrigendum, pp. 189–190.
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4.2.3  Effect of the establishment of a reservation on 
the status of the author as a party to the treaty

The establishment of a reservation constitutes its 
author a party to the treaty in relation to contract-
ing States and contracting organizations in respect of 
which the reservation is established if and when the 
treaty is in force.

Commentary

(1)  The rule that the acceptance of a valid reserva-
tion establishes a treaty relationship between the author 
of the reservation and the State or international organiza-
tion that has accepted it makes good sense. It appears in 
various forms in the drafts of all the special rapporteurs on 
the law of treaties. The only difference between Waldock’s 
approach and that of his predecessors lies in the number 
of acceptances needed in order to produce this effect. The 
first three special rapporteurs, staunch advocates of the 
traditional regime of unanimity, did not consider a treaty 
relationship established until all the other contracting par-
ties had accepted the reservation. In Waldock’s flexible 
approach, each State (or international organization) not 
only decides for itself whether a reservation is opposable 
to it or not; that individual acceptance also produces its 
effects independently of the reactions of the other States or 
international organizations, although, logically, only in the 
bilateral relations between the author of the reservation and 
the author of the acceptance. The Commission explained in 
its commentary to draft article 20 as adopted on first read-
ing that the application of this flexible system could 

certainly have the result that a reserving State may be a party to the 
treaty with regard to State X, but not with regard to State Y, although 
States X and Y are mutually bound by the treaty. But in the case of a 
general multilateral treaty or of a treaty concluded between a consider-
able number of States, this result appears to the Commission not to be 
as unsatisfactory as allowing State Y, by its objection, to prevent the 
treaty from coming into force between the reserving State and State X, 
which has accepted the reservation.598

(2)  This system of “relative” participation in the 
treaty599 is applicable, however, only in the “normal” 
instance of establishment of the reservation. Clearly, it 
cannot be applied in cases where unanimous acceptance is 
required in order to establish a reservation. For such a res-
ervation to be able to produce its effects, including the entry 
into force of the treaty for the author of the reservation, all 
of the contracting parties must have consented to the res-
ervation.600 Consequently, the treaty necessarily enters into 
force in the same way for all of the contracting parties, on 
the one hand, and the author of the reservation, on the other 
hand. A comparable solution is necessary in the case of a 
reservation to the constituent instrument of an international 
organization; only the acceptance of the competent organ 
can establish the reservation and constitute its author one 
of the circle of contracting parties.601 Once this acceptance 
is obtained, the author of the reservation establishes treaty 
relations with all the other contracting parties without their 
individual consent being required.

598 Yearbook ... 1962, vol. II, document A/5209, p. 181, para. (23) of 
the commentary. See also Yearbook ... 1966, vol. II, document A/6309/
Rev.1, pp. 207–208, para. (22) of the commentary to draft article 17.

599 Ibid.
600 See guideline 4.1.2 above.
601 See guideline 4.1.3 above.

(3)  In the light of these comments it should, however, 
be noted that once the reservation is established, in con-
formity with the rules set out in guidelines  4.1 to  4.1.3, 
depending on the nature of the reservation and of the treaty, 
a treaty relationship is formed between the author of the 
reservation and the contracting party or parties in respect of 
which the reservation is established: the contracting party 
that accepted the reservation (in the “normal” case), and all 
the contracting parties (in the other cases). It thus suffices 
to recall this rule, which constitutes the core of the Vienna 
regime, without any need to distinguish again between 
the general rule and the exceptions to it, as the wording of 
guidelines 4.1, 4.1.1, 4.1.2 and 4.1.3 makes it possible to 
determine in respect of whom the reservation is established 
and with whom the treaty relationship is constituted.

(4)  Guideline  4.2.3 draws the consequences of this 
principle—which is enunciated in guideline 4.2.1—if the 
treaty is in force (or enters into force pursuant to guide-
line  4.2.2). In this case, it goes without saying that the 
author of an established reservation thereby becomes a 
party to the treaty within the meaning of article 2, para-
graph 1 (g), of the 1986 Vienna Convention and not just a 
contracting State or contracting organization as defined in 
paragraph 1 (f) of the same article. 

4.2.4  Effect of an established reservation on treaty 
relations

1.  A reservation established with regard to 
another party excludes or modifies for the reserving 
State or international organization in its relations with 
that other party the legal effect of the provisions of the 
treaty to which the reservation relates or of the treaty 
as a whole with respect to certain specific aspects, to 
the extent of the reservation.

2.  To the extent that an established reservation 
excludes the legal effect of certain provisions of a 
treaty, the author of that reservation has neither rights 
nor obligations under those provisions in its relations 
with the other parties with regard to which the res-
ervation is established. Those other parties shall like-
wise have neither rights nor obligations under those 
provisions in their relations with the author of the 
reservation.

3.  To the extent that an established reservation 
modifies the legal effect of certain provisions of a 
treaty, the author of that reservation has rights and 
obligations under those provisions, as modified by the 
reservation, in its relations with the other parties with 
regard to which the reservation is established. Those 
other parties shall have rights and obligations under 
those provisions, as modified by the reservation, in 
their relations with the author of the reservation.

Commentary

(1)  The three paragraphs of guideline 4.2.4 are struc-
tured as follows:

–  the first paragraph sets out the principle contained 
in article 21, paragraph 1 (a), of the Vienna Conventions, 
with the requisite adjustments for the purposes of the 
Guide to Practice;
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–  the second paragraph explains the consequences of 
this principle specifically when an established reservation 
excludes the legal effect of certain provisions of a treaty; 
and

–  the third does the same when the reservation modi-
fies this legal effect.

(2)  In all three cases (and in the title of the guide-
line) the Commission has used the singular to describe 
all the consequences attendant upon the establishment of 
a reservation, although in reality they are diverse, out of 
a concern to align the wording of the guideline with that 
of article 2, paragraph 1 (d), of the Vienna Conventions 
(as reproduced in guideline 1.1), which employs the sin-
gular.602 That provision also establishes the distinction 
between reservations that purport to “exclude” and those 
that purport to “modify the legal effect of certain provi-
sions of the treaty in their application” to the author of 
the reservation, whereas article 21, paragraph 1 (a), states 
that an established reservation “modifies ... the provisions 
of the treaty to which the reservation relates”, without 
contemplating an exclusionary effect. Reservations that 
modify should not, however, be treated as having pre-
cisely the same effect as reservations that exclude.

(3)  In order to clarify further the content of the obli-
gations and rights of the author of the reservation and 
of the State or international organization with regard to 
which the reservation is established, it is helpful to dis-
tinguish between, as Frank Horn terms them, “modify-
ing reservations” and “excluding reservations”.603 The 
distinction is not always easy to make and it can happen 
that one and the same reservation has both an excluding 
and a modifying effect. Thus, a reservation by which its 
author purports to limit the scope of application of a treaty 
obligation only to a certain category of persons may be 
understood equally well as a modifying reservation (it 
modifies the legal effect of the initial obligation by limit-
ing the circle of persons concerned) and as an excluding 
reservation (it purports to exclude the application of the 
treaty obligation for all persons not forming part of the 
specified category).604 It can also happen that an excluding 
reservation indirectly has modifying effects. In order to 
take account of such uncertainty, paragraphs 2 and 3 both 
begin with the phrase “To the extent that”. The distinction 
does, however, permit a better insight into the two most 
common situations. The great majority of reservations 

602 Guideline 1.1 (Definition of reservations) reads: “ ‘Reservation’ 
means a unilateral statement, however phrased or named, made by a 
State or an international organization when signing, ratifying, formally 
confirming, accepting, approving or acceding to a treaty or by a State 
when making a notification of succession to a treaty, whereby the State 
or organization purports to exclude or to modify the legal effect of cer-
tain provisions of the treaty in their application to the State or to that 
international organization.” On the other hand, article 21 of the Vienna 
Conventions is entitled “Legal effects [in the plural] of reservations and 
of objections to reservations”.

603 Horn, Reservations and Interpretative Declarations..., op.  cit. 
(footnote 339 above), pp. 80–87.

604 See, for example, the reservation of Egypt to the Vienna Conven-
tion on Consular Reservations: “Article 49 concerning exemption from 
taxation shall apply only to consular officers, their spouses and minor 
children. This exemption cannot be extended to consular employees 
and to members of the service staff” (Multilateral Treaties  ... (foot-
note 359 above), chap. III.6).

may be classified in one or other of these categories, or at 
least understood by means of this distinction. 

(4)  Article  21, paragraph  1  (a), of the Vienna 
Conventions broadly determines the effect that the estab-
lished reservation produces on the content of its author’s 
treaty relations. In the 1986 Vienna Convention this pro-
vision reads:

A reservation established with regard to another party in accordance 
with articles 19, 20 and 23:

(a)  modifies for the reserving State or international organization 
in its relations with that other party the provisions of the treaty to which 
the reservation relates to the extent of the reservation; ...

(5)  Quite apart from the lack of any reference to 
excluding reservations, although they are included in 
the very definition of a reservation, another more serious 
inconsistency may be signalled between the definition of 
the term “reservation” in the Vienna Conventions and the 
effects contemplated in article 21, paragraph 1; whereas 
according to article 21 a reservation modifies “the provi-
sions of the treaty”, the purpose of a reservation accord-
ing to article 2, paragraph 1 (d), is to modify or exclude 
“the legal effect of certain provisions of the treaty”. 
This problem did not go unnoticed during the debate in 
the Commission: while some members stressed that the 
reservation could not change the provisions of the treaty 
and that it would be preferable to replace “provisions” by 
“application”,605 other members paid little attention to the 
matter,606 or expressed their satisfaction with the text pro-
posed by the Drafting Committee.607

(6)  In the literature, the question of whether it is 
the “provisions of the treaty” or their “legal effects” that 
are modified has been raised more forcefully. Professor 
Pierre-Henri Imbert is of the view that:

C’est précisément le lien établi par les rédacteurs de la Convention 
de Vienne entre la réserve et les dispositions d’une convention qui nous 
semble le plus critiquable. En effet, une réserve ne tend à éliminer une 
disposition mais une obligation. [It is precisely the link which the draft-
ers of the Vienna Convention established between reservations and the 
provisions of a convention that seems to be most open to criticism, 
in that a reservation is aimed at eliminating not a provision but an 
obligation.]608

However, this view considers the effect of the reserva-
tion only from the standpoint of its author, and appears to 
overlook the fact that in modifying the author’s obligation 
the reservation also affects the correlative rights of the 
States or international organizations in respect of which 
the reservation is established. It is thus more convincing 
to conclude that, with regard to this question, article  2, 
paragraph 1  (d), of the 1969 and 1986 Vienna Conven-
tions is better drafted than article 21, paragraph 1. It is 
unclear how a reservation, which is an instrument external 

605 Mr. Rosenne (Yearbook ... 1965, vol. I, 800th meeting, 11 June 
1965, p. 172, para. 9, and 814th meeting, 29 June 1965, p. 271, para. 2) 
and Mr. Tsuruoka (ibid., p. 272, para. 16).

606 Mr. Tunkin “considered it of no great importance whether the 
wording used was ‘modifies the provisions of the treaty’ or ‘modifies 
the application of the provisions of the treaty’ ” (ibid., pp.  271–272, 
para. 9). For a similar view, see Mr. Briggs (ibid., p. 272, para. 13).

607 Mr. Briggs (ibid., 800th meeting, p. 173, para. 28).
608 Imbert, Les réserves aux traités multilatéraux, op.  cit. (foot-

note 540 above), p. 15.
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to the treaty, could modify a provision of that treaty. It 
may exclude or modify its application, that is, its effect, 
but not the text itself, that is, the provisions.609

(7)  Moreover, the text of article 2, paragraph 1 (d), 
also does not appear to correspond fully to State practice 
with respect to reservations, in that it specifies that a res-
ervation can purport to exclude or modify only “the legal 
effect of certain provisions of the treaty”.610 It is in fact not 
uncommon for States to formulate reservations in order to 
modify the application of a treaty as a whole, or at least 
of a substantial part of it. In some cases, such reserva-
tions can certainly not be regarded as permissible, in that 
they deprive the treaty of its object and purpose, so that 
they cannot be considered “established reservations”.611 
However, that is not always the case, and there are in 
practice many examples of such across-the-board reser-
vations that were not the subject of objections or chal-
lenges by the other contracting States.612 Article 21, para-
graph 1 (a), is more open in this respect, in that it simply 
provides that the reservation modifies [or excludes] “the 
provisions of the treaty to which the reservation relates 
to the extent of the reservation”. If a reservation can thus 
permissibly purport to modify the legal effects of all of 
the provisions of a treaty with respect to certain specific 
aspects, as the Commission clearly acknowledged in 
guideline 1.1.1 (Object of reservations),613 it will have the 
effect, once established, of modifying the application of 
all those provisions, or indeed, as the case may be, of all 
of the provisions of the treaty, in accordance with arti-
cle 21, paragraph 1.614

(8)  It follows that a validly established reservation 
affects the treaty relations of the author of the reservation 
in that it excludes or modifies the legal effect of one or 
more provisions of the treaty, or even of the treaty as a 

609 See paragraph (2) of the commentary to guideline 1.1.1 (Object 
of reservations), Yearbook ... 1999, vol. II (Part Two), p. 93.

610 See Imbert, Les réserves aux traités multilatéraux, op. cit. (foot-
note 540 above), pp.  14–15, and R. Szafarz, “Reservations to multi-
lateral treaties”, Polish Yearbook of International Law, vol. 3 (1970), 
p. 296. See, however, D. N. Hylton, who maintains that “reservations 
modify a treaty only in regard to specific provisions” (“Default break-
down: the Vienna Convention on the Law of Treaties’ inadequate 
framework on reservations”, Vanderbilt Journal of International Law, 
vol. 27, No. 2 (1994), p. 422).

611 See the commentary to guideline 1.1.1 (Object of reservations), 
Yearbook ... 1999, vol. II (Part Two), p. 94, paras. (6) and (7).

612 Ibid., pp. 93–94, para. (5).
613 Guideline  1.1.1 (Object of reservations) reads: “A reservation 

purports to exclude or modify the legal effect of certain provisions 
of a treaty or of the treaty as a whole with respect to certain specific 
aspects, in their application to the State or to the international organi-
zation which formulates the reservation” (Yearbook  ... 1999, vol.  II 
(Part Two), p. 93).

614 Mediante le riserve, gli Stati possono produrre l’effetto di restrin-
gere il campo d’applicazione materiale o soggettivo della convenzione, 
fino all’esclusione di una o più disposizioni dell’accordo o alla non 
applicazione per determinati soggetti, oppure manifestare la volontà di 
accettare le disposizioni con modalità restrittive o con limiti di ordine 
temporale o territoriale. (“By means of reservations, States can reduce 
the material or subjective scope of application of a treaty to the point of 
exclusion of one or more provisions of the treaty or its non-application 
to specific subjects, or again they can demonstrate willingness to accept 
the provisions of the treaty in accordance with restrictive modalities or 
by attaching to the limitations of a temporal or territorial nature.”) (P. de 
Cesari, “Riserve, dichiarazioni e facoltà nelle Convenzioni dell’Aja di 
diritto internazionale privato”, Comunicazioni e Studi, vol. 22 (2002), 
p. 167, para. 8.)

whole, with respect to a specific aspect, and on a recipro-
cal basis.615

(9)  In accordance with the Commission’s well-estab-
lished practice in the context of the Guide to Practice, 
paragraph  1 of guideline  4.2.4 largely reproduces arti-
cle 21, paragraph 1 (a), of the 1986 Vienna Convention 
while making the modifications justified by the above-
mentioned arguments:

–  the inclusion of “excluding” reservations;

–  the point that the reservation does not modify “the 
provisions of the treaty” but their legal effect; and

–  the point that it may have an effect not only on spe-
cific provisions but on the “treaty as a whole with respect 
to certain specific aspects”.

(10)  The two following paragraphs, which provide a 
more detailed description of the modifying and excluding 
effects of established reservations, respectively, are con-
structed along the same lines. In each, the first sentence 
concerns the rights and obligations (or the lack thereof) of 
the author of the reservation.616 The second sentence deals 
with the rights and obligations of the other parties to the 
treaty with regard to which the reservation is established 
and in doing so it echoes the principle established in arti-
cle 21, paragraph 1  (b), of the Vienna Conventions and 
lays down the principle of reciprocity in the application 
of the reservation.

(11)  Paragraph 2 of guideline 4.2.4 explains the con-
sequences of an established reservation when the latter 
excludes the legal effect of one or more provisions of the 
treaty.

(12)  There are many examples of such reserva-
tions.617 Excluding reservations are often used, in particu-
lar to exclude compulsory dispute settlement procedures. 
Pakistan, for instance, notified the Secretary-General of the 
following reservation when it acceded on 17 June 2009 to 
the International Convention for the Suppression of the 
Financing of Terrorism: “The Government of the Islamic 
Republic of Pakistan does not consider itself bound by 
Article 24, Paragraph 1, of the International Convention 

615 On the matter of reciprocity, see guideline 4.2.5 and the com-
mentary thereto below.

616 It should also be noted that the wording of the first sentence of 
both paragraphs 2 and 3 of guideline 4.2.4 seeks to remove the ambigu-
ity stemming from the definition of “reservation” in the English version 
of article 2, paragraph 1 (d) of the Vienna Conventions: “a unilateral 
statement … made by a State [or by an international organization] ... 
whereby it purports to exclude or modify the legal effect of certain 
provisions of the treaty”. In this wording the pronoun “it” could refer 
to either the statement or the State. The French version, by using “il” 
before “vise à exclure” is unequivocal and clearly shows that the word 
“it” in English refers to the author of the reservation. As in other con-
texts, the same pronoun is used to refer not to the author’s intent but to 
the effects of the reservation (see guideline 1.1.1) and in order to avoid 
any ambivalence resulting from the definition of “reservation” in the 
English text of the 1969 and 1986 Vienna Conventions, the Commis-
sion had chosen wording that dispels any doubts; the first clause refers 
to the effects of reservations, while the second covers the rights and 
obligations of the author of the reservation.

617 See also guideline 1.1.8 and the commentary thereto, Yearbook ... 
2000, vol. II (Part Two), pp. 108–112.
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for the Suppression of the Financing of Terrorism. The 
Government of Islamic Republic of Pakistan hereby 
declares that, for a dispute to be referred to the ICJ, the 
agreement of all parties shall in every case be required.”618

(13)  A considerable number of reservations also pur-
port to exclude the application of substantive provisions 
of the treaty. Egypt, for example, formulated a reserva-
tion to the Vienna Convention on Diplomatic Relations 
purporting to exclude the legal effect of article 37, para-
graph  2: “Paragraph  2 of article  37 shall not apply.”619 
Cuba also made a reservation purporting to exclude the 
application of article 25, paragraph 1, of the Convention 
on special missions: “The Revolutionary Government of 
the Republic of Cuba enters an express reservation with 
regard to the third sentence of paragraph 1 of article 25 
of the Convention, and consequently does not accept the 
assumption of consent to enter the premises of the special 
mission for any of the reasons mentioned in that para-
graph or for any other reasons.”620 As another example, 
the Government of Rwanda formulated a reservation 
to the International Convention on the Elimination of 
All Forms of Racial Discrimination worded as follows:  
“The Rwandese Republic does not consider itself as 
bound by article 22 of the Convention.”621 

(14)  Applying article  21, paragraph  1  (a), of the 
Vienna Conventions to reservations of this kind is rela-
tively easy. An established reservation modifies the legal 
effect of the treaty provision to which the reservation 
relates “to the extent of the reservation”, that is to say 
by simply excluding any legal effect of that treaty provi-
sion. Once the reservation is established, everything in the 
treaty relations between the author of the reservation and 
the parties with regard to which the reservation is estab-
lished takes place as if the treaty did not include the provi-
sion referred to in the reservation. Excluding reservations 
thus have a “contraregulatory effect”.622 The author of the 
reservation is no longer bound by the obligation stem-
ming from the treaty provision in question, but is in no 
way prevented from complying with it (and being held to 
it if it should be the case that the treaty norm enunciates a 
customary obligation). It follows logically that the other 
States or international organizations with regard to which 
the reservation is established have waived their right to 
demand performance of the obligation stemming from the 
treaty provision in question in the context of their treaty 
relationship with the author of the reservation.

(15)  Paragraph  2 of guideline  4.2.4 expresses this 
effect of excluding reservations in simple terms intended 
to leave no doubt that the author of the reservation is 
not bound by any obligation stemming from the treaty 

618 Multilateral Treaties  ... (footnote  359 above), chap.  XVIII.11. 
See also the similar reservations of Algeria, Andorra, Bahrain, Bang-
ladesh, China, Colombia, Cuba, Egypt, El  Salvador, Saudi Arabia, 
the United Arab Emirates, the United States, etc. (ibid.). See also, for 
example, the many reservations excluding the application of article IX 
of the Convention on the Prevention and Punishment of the Crime of 
Genocide (ibid., chap. IV.1).

619 Ibid., chap. III.3. See also the reservation formulated by Morocco 
(ibid.).

620 Ibid., chap. III.9.
621 Ibid., chap. IV.2.
622 Horn, Reservations and Interpretative Declarations..., op.  cit. 

(footnote 339 above), p. 84.

provision to which the excluding reservation relates and 
cannot claim any right stemming from it. And, as the word 
“likewise” in the second sentence indicates, the same is 
true conversely for the other parties with regard to which 
the reservation is established.

(16)  It should be noted, moreover, that the exclusion 
by means of a reservation of an obligation stemming from 
a provision of the treaty does not automatically mean that 
the author of the reservation refuses to fulfil the obliga-
tion. The author of the reservation may simply wish to 
exclude the application of the treaty obligation within the 
legal framework established by the treaty. A State or an 
international organization may be in full agreement with 
a rule enunciated in a treaty provision, but nevertheless 
reject the competence of a treaty body or a judicial author-
ity to rule on a dispute concerning the application and 
interpretation of that rule. While remaining entirely free 
to comply with the obligation established within the treaty 
framework, the author nevertheless excludes the applica-
bility to itself of the control mechanisms established by 
the treaty.623

(17)  The concrete effect of a modifying reserva-
tion—the situation contemplated in paragraph 3 of guide-
line  4.2.4—is significantly different and more difficult 
to grasp. Unlike the author of an excluding reservation, 
the author of a modifying reservation is not seeking to be 
released from its obligations stemming from one or more 
treaty provisions in order to regain freedom of action 
within the treaty’s legal framework. Rather, it is seeking 
to replace the obligation stemming from the treaty provi-
sion with a different one.

(18)  By such a modifying reservation the author, 
once the reservation is established, does not simply pur-
port to be released from all treaty obligations stemming 
from the provisions to which the reservation relates. The 
effect of the reservation is to replace the obligation ini-
tially provided for in the treaty by another one that is pro-
vided for in the reservation. In other words, the obligation 
stemming from the treaty provision referred to in the res-
ervation is replaced or modified by the one set forth in the 
reservation in the treaty relations between its author and 
the State or international organization in regard to which 
the reservation is established. Or, to be more precise, the 
established reservation leads to replacement of the obli-
gation and the correlative right stemming from the treaty 
provision in question with the obligation and the correl-
ative right provided for in the reservation or stemming 
from the treaty provision as modified by the reservation.

(19)  However, the substitution of obligations has 
effect only with respect to the author of the reservation 
and has implications only for the other parties with regard 
to which the reservation is established. The phrase “as 
modified by the reservation”, which is repeated twice in 
paragraph 3 and refers both to the rights and obligations of 
the author of the reservation and to those of the other par-
ties with regard to which the reservation is established, is 
intended to draw attention to the diversity of these effects.

623 See also guideline 3.1.8 (Reservations to a provision reflecting 
a customary norm) and the commentary thereto, Yearbook  … 2007, 
vol.  II (Part Two), pp.  42–46, and in particular paragraph  (7) of the 
commentary, pp. 43–44.
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(20)  An example of the first type of modifying reser-
vation—those that modify only the rights and obligations 
of the author of the reservation vis-à-vis the other parties 
without affecting the content of the rights and obligations 
of the latter—is the reservation of the Federal Republic of 
Germany to the Convention on psychotropic substances:

In the Federal Republic of Germany, manufacturers, wholesale dis-
tributors, importers and exporters are not required to keep records of 
the type described [in article 11, paragraph 2, of the Convention] but 
instead to mark specifically those items in their invoices which contain 
substances and preparations in Schedule III. Invoices and packaging 
slips showing such items are to be preserved by these persons for a 
minimum period of five years.624

By means of this reservation, Germany thus purports 
not simply to exclude the application of article 11, para-
graph 2, of the Convention on psychotropic substances, 
but rather to replace the obligation stemming from that 
provision with another, different one that applies only to 
the author of the reservation.

(21)  The reservation of Finland to article 18 of the 
Convention on road signs and signals, of 1968, is another 
example that clearly shows that the author of the reserva-
tion is not simply releasing itself from its obligation under 
the treaty, but is replacing it, at least in part, with another 
obligation that in no way modifies the rights and obliga-
tions of the other parties: “Finland reserves the right not 
to use signs E, 9a or E, 9b to indicate the beginning of a 
built-up area, nor signs E, 9c or E, 9d to indicate the end 
of such an area. Instead of them symbols are used. A sign 
corresponding to sign E, 9b is used to indicate the name of 
a place, but it does not signify the same as sign E, 9b”.625 

(22)  On the other hand, the reservation that Israel 
formulated to the first, second and fourth Geneva 
Conventions for the protection of war victims in relation to 
the articles on a distinctive sign for medical personnel,626 
while it does not appear to modify directly the content 
of the relevant provisions, except with respect to Israel 
itself, does impose corresponding obligations on the other 
parties with regard to which it is established. The reserva-
tion to the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in the Armed Forces 
in the Field reads as follows: “Subject to the reservation 
that, while respecting the inviolability of the distinctive 
signs and emblems of the Convention, Israel will use the 
Red Shield of David as the emblem and distinctive sign 
of the medical services of her armed forces.”627 Israel 
thereby imposes on the other parties with regard to which 
its reservation is established the obligation, not originally 
provided for, to respect a new emblem in their relations 
with Israel.

(23)  Similarly, the reservations of the Union of 
Soviet Socialist Republics to article 9 of the Convention 

624 Multilateral Treaties ... (footnote 359 above), chap. VI.16.
625 Ibid., chap. XI.B.20.
626 This reservation was formulated following the rejection of an 

amendment proposed by Israel at the 1949 Diplomatic Conference 
to include the Red Shield of David among the distinctive signs for 
medical personnel. Israel thereupon formulated three similar reserva-
tions upon signing the Geneva Conventions for the protection of war 
victims (on  8  December  1949), which it confirmed upon ratification 
(6 July 1951).

627 United Nations, Treaty Series, vol. 75, p. 436. 

on the High Seas,628 concluded in Geneva in 1958, and 
to article 20 of the Convention on the Territorial Sea and 
the Contiguous Zone629 are clearly intended to establish a 
treaty regime that would impose on other parties to those 
conventions obligations that they did not undertake when 
ratifying or acceding to them. The same could be said about 
the reservations of Denmark, Ireland, Spain, Sweden and 
the United Kingdom to the Tampere Convention on the 
Provision of Telecommunication Resources for Disaster 
Mitigation and Relief Operations,630 since they modify, 
ratione personae, the treaty regime by calling for the 
shifting of the obligation from one entity to another.

(24)  While it is not mechanical, excluding reserva-
tions lend themselves better to reciprocity than do modi-
fying reservations (especially those in the first category, 
which modify only the content of the rights and obliga-
tions of their author). The Commission has nevertheless 
thought it necessary to refer, in the second sentence of 
both paragraphs 2 and 3 of guideline 4.2.4, to the general 
principle of reciprocal application of reservations set out 
in article 21, paragraph 1 (b), of the Vienna Conventions. 
These references should be understood as being without 
prejudice to the exceptions cited in guideline 4.2.5.

(25)  The principle of reciprocal application of reserva-
tions means that as soon as a reservation has been estab-
lished, it can be invoked not only by its author but also by 
any other party in regard to which it has acquired this status, 
as shown by the second sentence in paragraphs 2 and 3 of 
guideline 4.2.4. The reservation creates between its author 
and the parties with regard to which it is established a spe-
cial regulatory system that is applied on a reciprocal basis. 
In this regard, Waldock has explained that “a reservation 
always works both ways”.631 This idea is also to be found 
in article 21, paragraph 1 (b), of the Vienna Conventions, 
which, in its 1986 version, reads as follows:

1.  A reservation established with regard to another party in accord-
ance with articles 19, 20 and 23:

(a)  ...

(b)  Modifies those provisions [of the treaty which is their subject] 
to the same extent for that other party in its relations with the reserving 
State or international organization.

(26)  It follows that the author of the reservation is 
not only released from compliance with the treaty obliga-
tions that are the subject of the reservation but also loses 

628 “The Government of the Union of Soviet Socialist Republics 
considers that the principle of international law according to which a 
ship on the high seas is not subject to any jurisdiction except that of the 
flag State applies without restriction to all government ships” (Multilat-
eral Treaties ... (footnote 359 above), chap. XXI.2).

629 “The Government of the Union of Soviet Socialist Republics con-
siders that government ships in foreign territorial waters have immunity 
and that the measures mentioned in this article may therefore be applied 
to them only with the consent of the flag State” (ibid., chap. XXI.1).

630 These reservations all seek to preserve the delegation of cer-
tain areas of responsibility to the European Union. They are drafted in 
nearly identical terms, despite some slight variations in wording. The 
reservation of Ireland, for example, reads: “Whereas to the extent to 
which certain provisions of the Tampere Convention on the Provision 
of Telecommunications Resources for Disaster Mitigation and Relief 
Operations (‘the Convention’) fall within the responsibility of the Euro-
pean Community, the full implementation of the Convention by Ireland 
has to be done in accordance with the procedures of this international 
organisation” (ibid., chap. XXV.4).

631 Waldock, loc. cit. (footnote 48 above).
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the right to require the State or international organization 
with regard to which the reservation is established to fulfil 
the treaty obligations that are the subject of the reserva-
tion. In addition, the State or the international organiza-
tion with regard to which the reservation is established is 
released from compliance with the obligation that is the 
subject of the reservation with respect to the reserving 
State or organization.

(27)  This principle of reciprocal application is based 
on common sense.632 The regulatory system governing 
treaty relations between the two States concerned reflects 
the common denominator of their respective commitments 
resulting from the overlap—albeit partial—of their wills.633 
It follows “directly from the consensual basis of treaty 
regulations”,634 which has a significant influence on the 
general regime of reservations of the Vienna Convention, 
as Waldock explains in his first report on treaty law: “A res-
ervation operates reciprocally between the reserving State 
and any other party to the treaty, so that both are exempted 
from the reserved provisions in their mutual relations.”635

(28)  The ICJ has presented the problem of the recip-
rocal application of the optional declarations of accept-
ance of compulsory jurisdiction contained in Article 36, 
paragraph 2, of the Statute of the Court in a comparable, 
although slightly different, way. In its judgment in the 
case concerning Certain Norwegian Loans, it stated that:

since two unilateral declarations are involved, such jurisdiction is con-
ferred upon the Court only to the extent to which the Declarations coin-
cide in conferring it. A comparison between the two Declarations shows 
that the French Declaration accepts the Court’s jurisdiction within nar-
rower limits than the Norwegian Declaration; consequently, the common 
will of the Parties, which is the basis of the Court’s jurisdiction, exists 
within these narrower limits indicated by the French reservation.636

632 Dionisio Anzilotti believed that l’effetto della riserva è che lo 
Stato riservante non è vincolato dalle disposizioni riservate: natural-
mente,* le altre parti non sono vincolate verso di lui, di guisa che, nei 
rapporti tra lo Stato riservante e gli altri, le disposizioni riservate sono 
come se non facessero parte del trattato [“the effect of the reservation 
is that the reserving State is not bound by the provisions which are the 
subject of the reservation; naturally,* the other parties are not bound in 
respect to it; thus, in relations between the reserving State and the oth-
ers, it is as if the provisions which are the subject of the reservation are 
not part of the treaty”]. (Corso di diritto internazionale, vol. I, 4th ed., 
Padua, CEDAM, 1955, pp. 334–335). 

633 Baratta, Gli effetti delle riserve..., op. cit. (footnote 419 above), 
p. 291: Si è poi visto che l’orientamento che emerge della pratica inter-
nazionale appare in sintonia con il principio consensualistico posto 
a fondamento del diritto dei trattati: la norma riservata è priva di 
giuridicità non essendosi formato l’accordo fra tali soggetti a causa 
dell’apposizione della riserva stessa. [“We have seen, moreover, that 
the trend resulting from international practice seems to be linked with 
the consensual principle, a basic element of treaty law: the rule which is 
the subject of the reservation loses its juridical status, absent an agree-
ment between subjects of law due to the fact of the formulation of the 
reservation itself.”]

634 First report on the law of treaties, by Sir Humphrey Waldock, 
Yearbook  ... 1962, vol.  II, document A/CN.4/144 and Add.1, p.  68, 
para. (21) (commentary to article 18). The Commission endorsed this 
explanation in the comments on draft article 19 (which became arti-
cle  21 of the  1969  Vienna Convention) adopted on second reading 
(Yearbook  ... 1966, vol.  II, document A/6309/Rev.1, p. 209, para.  (1) 
of the commentary).

635 Yearbook  ... 1962, vol.  II, document  A/CN.4/144 and  Add.1, 
p. 68, para. (21) (commentary to article 18).

636 Case of Certain Norwegian Loans (France  v. Norway), Judg-
ment of 6 July 1957, I.C.J. Reports 1957, p. 9, at p. 23.

(29)  The reciprocity of the effects of the reservation 
also rebalances the inequalities created by the reservation 
in the bilateral relations between the author of the reser-
vation and the other States or international organizations 
with regard to which the reservation is established. These 
latter cannot, through the reservations mechanism, be 
bound by more obligations towards the author of the reser-
vation than the latter itself is ready to assume.637 Professor 
Simma believed in this regard that: Wer sich bestimmten 
Vertragspflichten durch einen Vorbehalt entzogen hat, 
kann selbst auch nicht verlangen, im Einklang mit den 
vom Vorbehalt erfassten Vertragsbestimmungen behan-
delt zu werden. (“Whoever has withdrawn from certain 
treaty obligations by a reservation cannot claim treatment 
in accordance with the treaty provisions which are the 
subject of the reservation.”)638

(30)  The reciprocal application of a reservation fol-
lows directly from the idea of the reciprocity of interna-
tional commitments and of give-and-take between the 
parties and conforms to the maxim do ut des.

(31)  Furthermore, the reciprocity of the effects of the 
reservation plays a not negligible regulatory, even deter-
rent, role in the exercise of the widely recognized freedom 
to formulate a reservation: the author of the reservation 
must bear in mind that the effects of the reservation are 
not only to the author’s benefit; the author also runs the 
risk of the reservation being invoked against it. On this 
subject, Waldock has written: “There is of course another 
check upon undue exercise of the freedom to make reser-
vations in the fundamental rule that a reservation always 
works both ways, so that any other State may invoke it 
against the reserving State in their mutual relations.”639 

(32)  Reciprocal application thus cuts both ways and 
“contributes significantly to resolving the inherent tension 
between treaty flexibility and integrity”.640 In a way, this 
principle appears to be a complement to, and is often far 
more of a deterrent than, the requirement of permissibility 
of the reservation, owing to the uncertain determination 
of permissibility in a good number of cases. 

(33)  A number of reservation clauses thus make 
express reference to the principle of reciprocal application 

637 See Yearbook ... 1966, vol. II, document A/6309/Rev.1, p. 206, 
para. (13) of the commentary to draft articles  16 and  17. Roberto 
Baratta has rightly maintained that the reciprocity of the effects of a 
reservation has proven to be a strumento di compensazione nelle mutue 
relazioni pattizie tra parti contraenti; strumento che è servito a rista-
bilire la parità nel quantum degli obblighi convenzionali vicendevol-
mente assunti, parità unilateralmente alterata da una certa riserva 
(“compensatory mechanism in the mutual relations between contract-
ing parties which has served to restore the balance in the quantum of 
reciprocally assumed treaty obligations that was unilaterally altered by 
a given reservation”) (Baratta, Gli effetti delle riserve..., op. cit. (foot-
note 419 above), p. 292).

638 B. Simma, Das Reziprozitätselement im Zustandekommen 
völkerrechtlicher Verträge, Berlin, Duncker and Humblot, 1972, p. 60.

639 Waldock, loc.  cit. (footnote  48 above), p.  87. See also F.  Par-
isi and C. Ševčenko, “Treaty reservations and the economics of arti-
cle 21 (1) of the Vienna Convention”, Berkeley Journal of International 
Law, vol. 21, No. 1 (2003), pp. 1–26.

640 F. Parisi and C. Ševčenko, “Treaty reservations and the econom-
ics of article 21 (1) of the Vienna Convention”, George Mason School 
of Law’s series of Working Papers in Law and Economics, No. 02-07, 
p. 16. See also Baratta, Gli effetti delle riserve..., op. cit. (footnote 419 
above), pp. 295–296.
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of reservations,641 whereas other treaties recall the prin-
ciple of reciprocal application in more general terms.642 
However, such express clauses would appear to be super-
fluous.643 The principle of reciprocity is recognized not 
only as a general principle,644 but also as a principle that 
applies automatically, requiring neither a specific clause 
in the treaty nor a unilateral declaration by the States or 
international organizations that have accepted the reser-
vation to that effect.645 

(34)  Draft article  21 adopted on first reading by 
the Commission in 1962 was, however, not very clear 
as regards the question of automatic nature of the reci-
procity principle, in that it provided that the reservation 
would operate “[r]eciprocally to entitle any other State 
party to the treaty to claim the same modification of the 
provisions of the treaty in its relations with the reserving 

641 This was already the case in article  20, paragraph  2, of the 
Convention on Certain Questions relating to the Conflict of National-
ity Laws, of  1930: “The provisions thus excluded cannot be applied 
against the Contracting Party who has made the reservation nor relied 
on by that Party against any other Contracting Party”. Other examples 
are found in The  Hague Conventions on International Private Law 
(for these reservation clauses, see F. Majoros, “Le régime de réciproc-
ité de la Convention de Vienne et les réserves dans les Conventions 
de La Haye”, Journal du droit international, vol. 101, No. 1 (1974), 
pp. 90 et seq.), in a number of conventions concluded within the United 
Nations Economic Commission for Europe (see Imbert, Les réserves 
aux traités multilatéraux, op.  cit. (footnote 540 above), pp. 188–191 
and p. 251) and in some conventions drawn up and concluded within 
the Council of Europe. The Model Final Clauses for Conventions and 
Agreements concluded within the Council of Europe adopted by the 
Council of Ministers in 1980 proposes the following provision relating 
to reciprocity of the effects of reservation: “A Party which has made a 
reservation in respect of a provision of [the Agreement concerned] may 
not claim the application of that provision by any other Party; it may, 
however, if its reservation is partial or conditional, claim the applica-
tion of that provision insofar as it has itself accepted it” (art. e, para. 3, 
available at www.coe.int/en/web/conventions/general-information). 
See also Horn, Reservations and Interpretative Declarations..., op. cit. 
(footnote 339 above), pp. 146–147.

642 See, for example, article 18 of the Convention on the Recovery 
Abroad of Maintenance (“A Contracting Party shall not be entitled to 
avail itself of this Convention against other Contracting Parties except 
to the extent that it is itself bound by the Convention”) or article XIV of 
the Convention on the Recognition and Enforcement of Foreign Arbi-
tral Awards (“A Contracting State shall not be entitled to avail itself of 
the present Convention against other Contracting States except to the 
extent that it is itself bound by the Convention”).

643 See Imbert, Les réserves aux traités multilatéraux, op. cit. (foot-
note 540 above), p. 252; and Majoros, loc. cit. (footnote 641 above), 
pp. 83 and 109. Majoros criticises the introduction of clauses reiterating 
the reciprocity principle into treaties “for reasons of clarity and legal 
stability” (ibid., p. 81).

644 Ibid., pp. 83 and 109; Baratta, Gli effetti delle riserve..., op. cit. 
(footnote 419 above), p. 243 et seq.; Horn, Reservations and Interpre-
tative Declarations..., op.  cit. (footnote 339 above), p.  148. See also 
Simma, Das Reziprozitätselement..., op.  cit. (footnote  638 above), 
pp. 60–61.

645 See Baratta, Gli effetti delle riserve..., op.  cit. (footnote  419 
above), pp. 227 et seq. and 291; Majoros, loc. cit. (footnote 641 above), 
pp.  83 and  109; Parisi and Ševčenko, loc.  cit. (footnote  639 above). 
There have, however, been cases where, simply as a precaution, States 
have made their acceptance conditional upon the reciprocal application 
of the reservation. It is in this sense that we must understand declara-
tions of the United States in response to the reservation by Romania 
and the Union of Soviet Socialist Republics to the Convention on Road 
Traffic of 1949, whereby the Government of the United States specified 
that it “has no objection to [these] reservation[s] but ‘considers that it 
may and hereby states that it will apply [these] reservation[s] recip-
rocally with respect to [their respective author States]’ ” (Multilateral 
Treaties ... (footnote 359 above), chap. XI.B.1).

State”.646 This formulation of the rule implied that the 
other contracting States should invoke the reservation in 
order to benefit from the effects of reciprocity. Following 
the comments of Japan and the United States,647 the text 
was recast so as to establish that the reservation produces 
ipso jure the same effect for the reserving State and the 
State accepting it.648 Although it still underwent a num-
ber of drafting changes,649 the text finally adopted by the 
Commission in 1965 thus clearly expresses the idea of 
automaticity.

4.2.5  Non-reciprocal application of obligations to 
which a reservation relates

Insofar as the obligations under the provisions to 
which the reservation relates are not subject to recip-
rocal application in view of the nature of the obliga-
tions or the object and purpose of the treaty, the con-
tent of the obligations of the parties other than the 
author of the reservation remains unaffected. The con-
tent of the obligations of those parties likewise remains 
unaffected when reciprocal application is not possible 
because of the content of the reservation.

Commentary

(1)  As its title indicates, guideline  4.2.5 deals with 
exceptions to the general principle of reciprocal applica-
tion of a reservation as between its author and the other 
parties to the treaty with regard to which the reservation 
is established.

(2)  Although the second sentences of paragraphs  2 
and 3 of guideline 4.2.4 reflect the principle of the recip-
rocal application of reservations—both reproducing the 
idea set out in article 21, paragraph 1 (b), of the Vienna 
Conventions—guideline 4.2.5 emphasizes that this princi-
ple is not absolute.650 It cannot, in particular, find applica-
tion in cases where a rebalancing between the obligations 
of the author of the reservation and the State or interna-
tional organization with regard to which the reservation is 
established is unnecessary or proves impossible. This is 
the case essentially because of the nature of the obligation 
to which the reservation relates, the object and purpose of 
the treaty or the content of the reservation itself.

(3)  The first sentence of guideline  4.2.5 covers the 
first of these hypotheses: the case in which the reciprocal 
application of the reservation is excluded because of the 
nature of the obligation to which the reservation relates 
or the object and purpose of the treaty; it can be difficult, 
moreover, to distinguish between these two subcategories. 

646 Yearbook ... 1962, vol. II, document A/5209, p. 181.
647 Yearbook  ... 1966, vol.  II, document  A/6309/Rev.1, pp.  303 

and 351. See also the comments by Austria (ibid., p. 282).
648 See the fourth report on the law of treaties, by Sir Humphrey 

Waldock, Yearbook ... 1965, vol. II, document A/CN.4/177 and Add.1–
2, p. 55.

649 For the final text of draft article 19, see Yearbook ... 1966, vol. II, 
document A/6309/Rev.1, p. 208–209.

650 Simma, Das Reziprozitätselement..., op.  cit. (footnote  638 
above), p. 61; R. Baratta, Gli effetti delle riserve..., op. cit. (footnote 419 
above), p. 292; Greig, loc. cit. (footnote 371 above), p. 139; and Horn, 
Reservations and Interpretative Declarations…, op. cit. (footnote 339 
above), p. 148.
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If the treaty is not itself based on reciprocity of rights and 
obligations between the parties, a reservation can produce 
no such reciprocal effect.

(4)  A typical example is afforded by the human rights 
treaties.651 The fact that a State formulates a reservation 
excluding the application of one of the obligations con-
tained in such a treaty does not release a State which 
accepts the reservation from respecting that obligation 
to the extent that the obligation concerned is not recipro-
cal, despite the existence of the reservation. To the same 
extent, these obligations apply not in an inter-State rela-
tionship between the reserving State and the State which 
has accepted the reservation, but simply in a State–human 
being relationship. The Human Rights Committee consid-
ered in this respect in its general comment No.  24 that 
“[a]lthough treaties that are mere exchanges of obliga-
tions between States allow them to reserve inter se appli-
cation of rules of general international law, it is other-
wise in human rights treaties, which are for the benefit of 
persons within their jurisdiction”.652 For this reason, the 
Committee continues, the human rights treaties, “and the 
Covenant [on Civil and Political Rights] specifically, are 
not a web of inter-State exchanges of mutual obligations. 
They concern the endowment of individuals with rights. 
The principle of inter-State reciprocity has no place”.653 

(5)  Moderating this formulation which may appear 
too absolute, the phrase “Insofar as”, with which guide-
line 4.2.5 begins, aims to show that even if the nature of 
the obligation or the object and purpose of the treaty as a 
whole exclude the reciprocity of reservations, elements 
of reciprocity may nevertheless remain in the relations 
between the author of the reservation and the other par-
ties to the treaty. Thus, for example, it is clear that a State 
or international organization that has made a reservation 
cannot invoke the obligation excluded or modified by that 
reservation and require the other parties to fulfil it—even 
though the other parties remain bound by the obligation 
in question. This also means that guideline 4.2.5 is with-
out effect on the normal operation of the reservation in 
the relations among the other parties (whose obligations 
it does not modify);654 this is the meaning of the phrase 
“the content of the obligations of the parties other than the 
author of the reservation remains unaffected” at the end of 
the first sentence of guideline 4.2.5.

(6)  Moreover, the human rights treaties are not the 
only ones that do not lend themselves to reciprocity. That 
effect is also absent from treaties establishing obligations 

651 See the first report on the law and practice relating to reservations 
to treaties, Yearbook ... 1995, vol. II (Part One), document A/CN.4/470, 
p. 148, para. 138. See also the second report on reservations to treaties, 
Yearbook ... 1996, vol. II (Part One), document A/CN.4/477 and Add.1, 
p. 65, paras. 148–154.

652 Report of the Human Rights Committee, Official Records of 
the General Assembly, Fiftieth Session, Supplement No. 40 (A/50/40), 
vol.  I, annex  V, para.  8. See also Coccia, loc.  cit. (footnote  333 
above), p. 37; Imbert, “La question des réserves dans la décision arbi-
trale du  30  juin  1977...”, loc.  cit. (footnote  534 above), p.  153; and 
M. Virally, “Le principe de réciprocité dans le droit international con-
temporain”, Recueil des cours de l’Académie de droit international de 
La Haye, 1967-III, vol. 122, pp. 26–27.

653 Official Records of the General Assembly, Fiftieth Session, Sup-
plement No. 40 (see footnote 652 above), para. 17.

654 See guideline 4.6 below.

owed to the community of contracting States. Examples 
can be found in treaties on commodities,655 environmental 
protection treaties, some demilitarization or disarmament 
treaties656 and also international private law treaties pro-
viding for uniform law.657 

(7)  In all of these situations, the reservation can-
not produce a reciprocal effect in the bilateral relations 
between its author and the State or international organiza-
tion with regard to which it is established. A party owes an 
obligation towards all the other parties to the treaty. Thus 
the reverse effect of the reservation has “nothing on which 
it can ‘bite’ or operate”.658 

(8)  As Roberto Baratta has pointed out:

Anche in ipotesi di riserve a norme poste dai menzionati accordi 
l’effetto di reciprocità si produce, in quanto né la prassi, né i princìpi 
applicabili in materia inducono a pensare che lo State riservante abbia 
un titolo giuridico per pretendere l’applicazione della dispositione da 
esso riservata rispetto al soggetto non autore della riserva. Resta non-
dimeno, in capo a tutti i soggetti che non abbiano apposto la stessa 
riserva, l’obbligo di applicare in ogni caso la norma riservata a causa 
del regime solidaristico creato dall’accordo. (“even on the assumption 
of reservations to the norms enunciated in the above-mentioned agree-
ments, the effect of reciprocity is produced, as neither practice nor the 
principles applicable suggest that the reserving State would have a legal 
right to call for the application of the provision to which the reservation 
relates by a subject which is not the author of the reservation. There 
nonetheless remains the obligation for all subjects which have not for-
mulated the reservation to apply in all cases the norm to which the 
reservation relates, by virtue of the regime of solidarity established by 
the agreement.”)659

(9)  This, moreover, was the thinking underlying 
the model clause on reciprocity adopted by the Council 
of Ministers of the Council of Europe in 1980: “A Party 
which has made a reservation in respect of a provision of 
[the agreement concerned] may not claim the application 
of that provision by any other Party; it may, however, if 
its reservation is partial or conditional, claim the applica-
tion of that provision insofar as it has itself accepted it.”660 

(10)  The second sentence of guideline 4.2.5 concerns 
the second exception to the general principle of the recip-
rocal application of reservations: a situation when “recip-
rocal application is not possible because of the content of 
the reservation”. 

(11)  This situation arises, for example, in the case of 
reservations purporting to limit the territorial application 

655 See H. G. Schermers, “The suitability of reservations to multi- 
lateral treaties”, Nederlands Tijdschrift voor Internationaal Recht, 
vol. VI, No. 4 (1959), p. 356. See also Greig, loc. cit. (footnote 371 
above), p. 140.

656 See Horn, Reservations and Interpretative Declarations…, 
op. cit. (footnote 339 above), pp. 164–165.

657 On the Conventions of The Hague Conference on Private Inter-
national Law, see de Cesari, loc. cit. (footnote 614 above), pp. 149–174, 
and Majoros, loc. cit. (footnote 641 above), pp. 73–109.

658 G. Fitzmaurice, The Law and Procedure of the International 
Court of Justice, vol. 1, Cambridge, Grotius, 1986, p. 412.

659 Baratta, Gli effetti delle riserve..., op. cit. (footnote 419 above), 
p. 294; and Greig, loc. cit. (footnote 371 above), p. 140.

660 Model Final Clauses for Conventions and Agreements concluded 
within the Council of Europe (see footnote 641 above), article e (3), avail-
able at www.coe.int/en/web/conventions/general-information. On this 
subject, see Majoros, loc. cit. (footnote 641 above), p. 90, and Horn, Res-
ervations and Interpretative Declarations…, op. cit. (footnote 339 above), 
pp. 146–147.
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of a treaty. Reciprocal application of such a reservation is 
quite simply not possible in practice.661 Similarly, recip-
rocal application of the effects of the reservation is also 
excluded if it was motivated by situations obtaining specifi-
cally in the reserving State.662 Thus, the reservation formu-
lated by Canada purporting to exclude Peyote663 from the 
application of the Convention on psychotropic substances, 
formulated solely because of the presence in Canadian ter-
ritory of groups which use in their “magical or religious 
rites” certain psychotropic substances that would normally 
fall under the Convention regime,664 could not be invoked 
in its own favour by another party to the Convention unless 
if it was confronted with the same situation.

(12)  The principle of reciprocal application of res-
ervations may also be limited by reservation clauses 
contained in the treaty itself. An example is the 
Convention concerning Customs Facilities for Touring 
and its Additional Protocol to the Convention concerning 
Customs Facilities for Touring, relating to the Importation 
of Tourist Publicity Documents and Material, of  1954. 
Article 20, paragraph 7, of the Convention provides:

No Contracting State shall be required to extend to a State making a res-
ervation the benefit of the provisions to which such reservation applies. 
Any State availing itself of this right shall notify the Secretary-General 
accordingly and the latter shall communicate this decision to all signa-
tory and contracting States.

Even though this particular clause does not in itself 
exclude the application of the principle of reciprocal 
application, it deprives it of automaticity by making it 
subject to notification by the accepting State. Such noti-
fications have been made by the United States in relation 
to the reservations formulated by Bulgaria, Romania and 
the Union of Soviet Socialist Republics to the dispute 
settlement mechanism provided for in article 21 of that 
Convention.665

4.3  Effect of an objection to a valid reservation

Unless the reservation has been established with 
regard to an objecting State or international organiza-
tion, the formulation of an objection to a valid reserva-
tion precludes the reservation from having its intended 
effects as against that State or organization.

Commentary

(1)  Unlike acceptance of a valid reservation, an 
objection to a reservation may produce a variety of effects 
as between the author of the reservation and the author 
of the objection. The choice is left to a great extent (but 

661 See Imbert, “La question des réserves dans la décision arbitrale 
du 30 juin 1977...”, loc. cit. (footnote 534 above), p. 258; Simma, Das 
Reziprozitätselement..., op. cit. (footnote 638 above), p. 61.

662 Horn, Reservations and Interpretative Declarations…, op.  cit. 
(footnote 339 above), pp. 165–166; Imbert, “La question des réserves 
dans la décision arbitrale du 30 juin 1977...”, loc.  cit. (footnote  534 
above), pp. 258–260. See, however, the more cautious ideas relating 
to these assumptions formulated by Majoros, loc.  cit. (footnote  641 
above), pp. 83–84.

663 This is a species of small cactus which has hallucinogenic psycho- 
tropic effects.

664 Multilateral Treaties ... (footnote 359 above), chap. VI.16.
665 Ibid., chap. XI.A.6 and A.7. See Riquelme Cortado, op. cit. (foot-

note 361 above), p. 212, footnote 44.

not entirely) to the latter, which can vary the potential 
legal effects of the reservation/objection pair. For exam-
ple, it may choose, in accordance with article 20, para-
graph 4 (b), of the Vienna Conventions, to preclude the 
treaty from entering into force as between itself and the 
reserving State by “definitely” expressing that intention. 
But the author of the objection may also elect not to oppose 
the entry into force of the treaty as between itself and the 
author of the reservation or, to put it more accurately, 
may refrain from expressing a contrary intention. In that 
case, if the treaty does in fact enter into force for the two 
parties,666 the treaty relations between the author of the 
reservation and the author of the objection are modified 
in accordance with article 21, paragraph 3, of the Vienna 
Conventions. Thus, objections to a valid reservation may 
have a number of effects on the very existence of treaty 
relations or on their content, and those effects may vary 
with regard to the same treaty and the same reservation.

(2)  The primary function and the basic effect of 
every objection are, however, very simple. Unlike accept-
ance, an objection constitutes its author’s rejection of the 
reservation. As the ICJ clearly stated in its 1951 advisory 
opinion, “no State can be bound by a reservation to which 
it has not consented”.667 This is the fundamental effect of 
the same principle of mutual consent that underlies all 
treaty law and, in particular, the regime of reservations: 
the treaty is the consensual instrument par excellence, 
drawing its strength from the will of States. Reservations 
are “consubstantial” with the State’s consent to be bound 
by the treaty.668

(3)  Thus, the objection may be analysed first and 
foremost as the objecting State’s refusal to consent to the 
reservation and, as such, it prevents the establishment of 
the reservation with respect to the objecting State or inter-
national organization within the meaning of article  21, 
paragraph  1, of the Vienna Conventions and of guide-
line 4.1. As the Commission pointed out in its commen-
tary to guideline 2.6.1 (Definition of objections to reser-
vations): “The refusal to accept a reservation is precisely 
the purpose of an objection in the full sense of the word in 
its ordinary meaning.”669

(4)  Unlike an acceptance, an objection makes the 
reservation inapplicable as against the author of the objec-
tion. Clearly, this effect can be produced only where the 
reservation has not already been accepted (explicitly or 
tacitly) by the author of the objection. Acceptance and 
objection are mutually exclusive, and definitively so, at 
least insofar as the effects of acceptance are concerned. 
In this regard, guideline  2.8.12 states: “Acceptance of 
a reservation cannot be withdrawn or amended.”670 The 
phrase introducing guideline 4.3 refers implicitly to this 

666 On the issue of when the treaty enters into force for the author of 
the reservation, see guidelines 4.2.1 and 4.2.3, 4.3.1 and 4.3.4 and the 
commentaries thereto.

667 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 26.

668 See, for example, Yearbook  ... 1997, vol.  II (Part Two), p.  49, 
para. 83.

669 Yearbook  … 2005, vol.  II (Part  Two), p.  78, para.  (13) of the 
commentary.

670 For the text of this guideline  and the commentary thereto, see 
Yearbook … 2009, vol. II (Part Two), p. 106.
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principle, even if the Commission chose not to make it too 
heavy—it serves to introduce section 4.3 as a whole—by 
including a specific reference.

(5)  In order to highlight the fundamental function 
of objections, guideline 4.3, which begins the section of 
the Guide to Practice on the effect of an objection to a 
valid reservation, sets out the principle whereby an objec-
tion prevents the reservation from producing the effects 
intended by its author.671 This provides an initial clarifica-
tion of the meaning of the phrase “the provisions to which 
the reservation relates do not apply as between the two 
States to the extent of the reservation”, which appears 
at the end of article 21, paragraph 3, of the 1969 Vienna 
Convention and the meaning of which is clarified further 
in guideline 4.3.5.

(6)  The neutralization of a reservation’s effect as it 
applies to the State or international organization that is 
the author of the objection is, however, far from being 
the answer to all the questions concerning the effects of 
an objection. The objection may in fact have several dif-
ferent effects, both on the entry into force of the treaty (as 
described in guidelines 4.3.1 to 4.3.4) and, once the treaty 
has entered into force for the author of the reservation and 
the author of the objection, on the content of the treaty 
relations thus established (dealt with in guidelines 4.3.5 
to 4.3.7).

(7)  There is, however, a case in which an objection 
does not produce the normal effects described in guide-
line  4.3: it is the case in which a State or organization 
member of an international organization formulates an 
objection to a reservation formulated by another State 
or another international organization to the constituent 
instrument of the organization. Such an objection, regard-
less of its content, would be devoid of legal effects. This 
is the meaning of guideline  2.8.11 according to which: 
“Guideline  2.8.7 does not preclude States or interna-
tional organizations that are members of an international 
organization from taking a position on the permissibil-
ity or appropriateness of a reservation to a constituent 
instrument of the organization. Such an opinion is in itself 
devoid of legal effects.”672

4.3.1  Effect of an objection on the entry into force of 
the treaty as between the author of the objection and 
the author of a reservation

An objection by a contracting State or by a con-
tracting organization to a valid reservation does not 
preclude the entry into force of the treaty as between 
the objecting State or organization and the reserving 
State or organization, except in the case mentioned in 
guideline 4.3.4.

671 It will be recalled that guidelines 1.1 and 1.1.1 define reserva-
tions in terms of the intended object of the State or international organi-
zation formulating them.

672 For the text of this guideline  and the commentary thereto, see 
Yearbook  … 2009, vol.  II (Part  Two), pp.  105–106. Guideline  2.8.7 
(Acceptance of a reservation to the constituent instrument of an inter-
national organization) reads: “When a treaty is a constituent instru-
ment of an international organization and unless it otherwise provides, 
a reservation requires the acceptance of the competent organ of that 
organization.”

Commentary

(1)  As the Commission indicated in its commentary 
to guideline  2.6.8, the Vienna Conventions do not give 
any indication of the time at which the intention to oppose 
the entry into force of the treaty must be expressed by 
the author of the objection.673 The Commission did, how-
ever, conclude that, in accordance with the presumption 
established in article 20, paragraph 4  (b), of the Vienna 
Conventions, an objection not accompanied by a clear 
expression of such an intention does not preclude the 
entry into force of the treaty as between the author of the 
objection and the author of the reservation or, in certain 
cases, the entry into force of the treaty itself. This legal 
effect cannot be called into question by the subsequent 
expression of a contrary intention. This idea has already 
been expressed in guideline 2.6.8, which provides that the 
intention to oppose the entry into force of the treaty must 
have been expressed “before the treaty would otherwise 
enter into force between [the author of the objection and 
the author of the reservation]”.674 However, that guide-
line concerns the procedure for formulating the required 
intention and not its effects; it therefore seemed useful to 
reiterate that principle in the part of the Guide to Practice 
dealing with the legal effect of objections. Nevertheless, 
guideline 4.3.1 uses the expression “does not preclude the 
entry into force”, which implies that the treaty was not 
in force as between the author of the reservation and the 
author of the objection when the reservation was made.

(2)  Concretely, the consequence of the non-entry into 
force of the treaty as between the author of the reservation 
and the author of the objection is that no treaty relationship 
exists between them—even if, as is often the case, both 
can be considered parties to the treaty within the meaning 
of the Vienna Conventions. The mere fact that one party 
rejects the reservation and does not wish to be bound by 
the provisions of the treaty in its relations with the author 
of the reservation does not necessarily mean that the lat-
ter cannot become a contracting party in accordance with 
guideline 4.2.1. It is sufficient, under the general regime, 
for another State or another international organization to 
accept the reservation expressly or tacitly for the author of 
the reservation to be considered a contracting party to the 
treaty. The absence of a treaty relationship between the 
author of the “maximum-effect” objection and the author 
of the reservation does not a priori have any effect except 
between them.675

(3)  In the absence of a definite expression of the con-
trary intention, an objection—which can be termed “sim-
ple”—to a valid reservation does not ipso facto result in 
the entry into force of the treaty as between the author 
of the reservation and the author of the objection, as is 
the case for acceptance. This, in fact, is one of the fun-
damental differences between objection and acceptance, 
one which, along with other considerations, makes an 

673 Yearbook  … 2008, vol.  II (Part  Two), p.  86, para.  (4) of the 
commentary.

674 Ibid., p. 85. See also ibid., p. 86, para. (5) of the commentary.
675 The ICJ recognized in 1951 that “such a decision will only affect 

the relationship between the State making the reservation and the object-
ing State” (Reservations to the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (see footnote 323 above), p. 26). See, 
however, paragraph (1) of the commentary to guideline 4.3.2 below.
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objection not “tantamount to acceptance”, contrary to 
what has often been asserted.676 Pursuant to article  20, 
paragraph 4 (b), of the Vienna Conventions, reproduced 
in guideline 4.3.1, such an objection “does not preclude 
the entry into force of the treaty as between the objecting 
State or international organization and the reserving State 
or international organization”. Yet while such an objec-
tion does not preclude the entry into force of the treaty, 
it remains neutral on the question as to whether or not 
the reserving State or organization becomes a contracting 
party to the treaty, and does not necessarily result in the 
entry into force of the treaty as between the author of the 
objection and the author of the reservation.

(4)  This effect—or rather lack of effect—of a sim-
ple objection on the establishment or existence of a 
treaty relationship between the author of the objection 
and the author of the reservation derives directly from 
the wording of article 20, paragraph 4 (b), of the Vienna 
Conventions, as States sometimes point out when for-
mulating an objection. The objection by the Netherlands 
to the reservation formulated by the United States to the 
International Covenant on Civil and Political Rights is 
a particularly eloquent example: “Subject to the proviso 
of article  21, paragraph  3 of the Vienna Convention of 
the Law of Treaties, these objections do not constitute an 
obstacle* to the entry into force of the Covenant between 
the Kingdom of the Netherlands and the United States.”677 
The Netherlands deemed it useful to reiterate that its 
objection did not constitute an “obstacle” to the entry 
into force of the treaty with the United States, and that if 
the treaty came into force, their treaty relationship would 
have to be determined in accordance with article 21, para-
graph 3, of the Vienna Convention.

(5)  This effect—or lack of effect—of a simple objec-
tion on the entry into force of the treaty is spelled out in 
guideline 4.3.1, which, apart from a few minor changes, 
faithfully reproduces the language of article  20, para-
graph 4 (b), of the 1986 Vienna Convention.

4.3.2  Entry into force of the treaty between the author 
of a reservation and the author of an objection

The treaty enters into force between the author of 
a valid reservation and the objecting contracting State 
or contracting organization as soon as the author of 
the reservation has become a contracting State or a 
contracting organization in accordance with guide-
line 4.2.1 and the treaty has entered into force.

676 See comments by Mr.  Yasseen (Yearbook  ... 1965, vol.  I, 
814th meeting, 29 June 1965, p. 271, para. 5) and the doubts expressed 
by Mr. Tsuruoka (ibid., 800th meeting, 11 June 1965, p. 174, para. 40). 
See also Koh, loc. cit. (footnote 517 above), p. 102; Coccia, loc. cit. 
(footnote 333 above), p. 35; Gaja, “Unruly treaty reservations”, loc. cit. 
(footnote 382 above), pp. 326–329; J. Klabbers, “Accepting the unac-
ceptable? A new Nordic approach to reservations to multilateral trea-
ties”, Nordic Journal of International Law, vol.  69 (2000), p.  181; 
J.-M. Ruda, “Reservations to treaties”, Collected Courses of the Hague 
Academy of International Law, vol. 146 (1975), pp. 198–199; Sucha-
ripa-Behrmann, loc.  cit. (footnote  371 above), p.  74; and Zemanek, 
“Some unresolved questions concerning reservations…”, loc. cit. (foot-
note 333 above), pp. 332–333. See also the first report on the law and 
practice relating to reservations to treaties, Yearbook  ... 1995, vol.  II 
(Part One), document A/CN.4/470, p. 146, para. 123.

677 Multilateral Treaties ... (footnote 359 above), chap. IV.4.

Commentary

(1)  Guideline 4.3.2 states the moment at which the 
treaty enters into force as between the author of the objec-
tion and the author of the reservation.

(2)  For this to happen, it is both necessary and suf-
ficient for the treaty to enter into force and for both the 
author of the reservation and the author of the objection 
to be contracting parties thereto. In other words, the res-
ervation must be established by the acceptance of another 
State or international organization, within the meaning 
of guideline 4.2.1. Hence, apart from the scenario envis-
aged in guideline 4.3.2, the entry into force of the treaty 
as between the author of the objection and the author of 
the reservation is in no way dependent on the objection 
itself, but rather on the establishment of the reservation; 
the objection plays no role in the establishment of the 
reservation.

(3)  In concrete terms, a treaty that is subject to the 
general regime of consent as established in article  20, 
paragraph 4, of the Vienna Conventions enters into force 
for the reserving State or international organization only 
if the reservation has been accepted by at least one other 
contracting party (in accordance with article  20, para-
graph  4  (c)). Only if the reservation is thus established 
may treaty relations be established between the author 
of the reservation and the author of a simple objection. 
Their treaty relations are, however, subject to the restric-
tions set out in article  21, paragraph  3, of the Vienna 
Conventions.678

4.3.3  Non-entry into force of the treaty for the author 
of a reservation when unanimous acceptance is 
required

If unanimous acceptance is required for the estab-
lishment of the reservation, any objection by a con-
tracting State or by a contracting organization to a 
valid reservation precludes the entry into force of the 
treaty for the reserving State or organization.

Commentary

(1)  The principle set out in guideline  4.3.2 is not 
applicable in cases in which, for one reason or another, 
unanimous acceptance by the contracting parties is 
required in order to “establish” the reservation, as in the 
case of a treaty that must be applied in its entirety,679 for 
example. In this case, any objection—simple or quali-
fied—has a much more significant effect with regard to 
the entry into force of the treaty between all the contract-
ing parties, on the one hand, and the author of the reser-
vation, on the other. The objection, in fact, prevents the 
reservation from being established as such. Even if arti-
cle 20, paragraph 4 (b), of the Vienna Conventions were 
to apply to this specific case—which is far from certain, in 
view of the chapeau of the paragraph680—the reservation 
could not be established and, consequently, the author of 

678 See guideline 4.3.5 below.
679 See guideline 4.1.2 above.
680 “In cases not falling under the preceding paragraphs and unless 

the treaty otherwise provides ...”.
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the reservation could never become a contracting party. 
Here the objection—whether simple or qualified—consti-
tutes an insurmountable obstacle both for the author of the 
reservation and for all the contracting parties in relation to 
the establishment of treaty relations with the author of the 
reservation. Only the withdrawal of the reservation or of 
the objection would resolve the situation.

(2)  Although such a solution is already implied by 
guidelines 4.1.2 and 4.2.1, it is worth recalling this sig-
nificant effect of an objection to a reservation that requires 
unanimous acceptance.

4.3.4  Non-entry into force of the treaty as between the 
author of a reservation and the author of an objection 
with maximum effect

An objection by a contracting State or by a con-
tracting organization to a valid reservation precludes 
the entry into force of the treaty as between the object-
ing State or organization and the reserving State or 
organization, if the objecting State or organization 
has definitely expressed an intention to that effect in 
accordance with guideline 2.6.8.

Commentary

(1)  Article  20, paragraph  4  (b), of the Vienna 
Conventions leaves no doubt as to the effect of an objec-
tion accompanied by the definitely expressed intention 
not to apply the treaty as between the author of the objec-
tion and the author of the reservation, in accordance with 
guideline 2.6.8  (Expression of intention to preclude the 
entry into force of the treaty).681 In this case, the objec-
tion produces what is often referred to as its “maximum 
effect”.

(2)  This rule is the subject of draft guideline 4.3.4, 
which basically echoes the language of article 20, para-
graph 4 (b), of the 1986 Vienna Convention.

(3)  It is clear from that provision—which, apart from 
the reference to an international organization, is identi-
cal to the corresponding provision of the  1969  Vienna 
Convention—that, in principle, an objection to a reser-
vation does not constitute an obstacle to the entry into 
force of the treaty as between the objecting State and the 
reserving State: “an objection by a contracting State or 
by a contracting organization to a reservation does not 
preclude the entry into force of the treaty as between the 
objecting State or organization and the reserving State or 
organization”.

(4)  While such a “simple” or “minimum-effect” 
objection682 does not have as its immediate effect the entry 

681 This guideline reads as follows: “When a State or international 
organization making an objection to a reservation intends to preclude 
the entry into force of the treaty as between itself and the reserving 
State or international organization, it shall definitely express its inten-
tion before the treaty would otherwise enter into force between them.” 
(Yearbook  … 2008, vol.  II (Part  Two), p.  85. See the commentary 
thereto in ibid., pp. 85–87).

682 For examples, see Riquelme Cortado, op.  cit. (footnote  361 
above), pp. 279–280; and Horn, Reservations and Interpretative Decla-
rations..., op. cit. (footnote 339 above), pp. 170–172.

into force of the treaty in relations between the two States, 
as is the case with an acceptance,683 it does not preclude it.

(5)  This is, however, a presumption that can be 
reversed by the author of the objection. Article 20, para-
graph  4  (b), of the  1986 Vienna Convention continues: 
“... unless a contrary intention is definitely expressed by 
the objecting State or organization”. Thus, the author of 
the objection may also elect to have no treaty relations 
with the author of the reservation, provided that it does so 
“definitely”. These are often referred to as objections with 
“maximum effect”.

(6)  The system established by the Vienna Conventions 
corresponds to the approach taken by the ICJ in  1951, 
according to which “each State objecting to it will or will 
not ... consider the reserving State to be a party to the 
Convention”.684

(7)  The sense of the presumption may be surprising. 
Traditionally, in keeping with the principle of consent, the 
immediate effect of an objection was that the reserving 
State could not claim to be a State party to the treaty;685 the 
“maximum” effect of an objection was thus the rule. This 
outcome was necessary under the system of unanimity, in 
which a single objection compromised the unanimous con-
sent of the other contracting States; no derogation was pos-
sible. The reserving State was required either to withdraw 
or to modify its reservation in order to become a party to the 
treaty. This rule was so self-evident that the Commission’s 
first special rapporteurs, who held to the system of unanim-
ity, did not even formulate it in any of their drafts.

(8)  The revolution introduced by the flexible system 
advocated by Waldock686 did not, however, lead to a rejec-
tion of the traditional principle whereby “the objections 
shall preclude the entry into force of the treaty”.687 The 
Special Rapporteur did, however, allow for one major dif-
ference as compared with the traditional system, since he 
considered that objections had only a relative effect: rather 
than preventing the reserving State from becoming a party 
to the treaty, an objection came into play only in relations 
between the reserving State and the objecting State.688

(9)  However, in order to align the draft with the solu-
tion proposed in the 1951 advisory opinion of the ICJ,689 

683 Provided that the treaty itself is in force or becomes so as a 
result of accession by the accepting State (see draft guidelines 4.2.1 
to 4.2.3 and paras. 239 to 252 of the fourteenth report on reservations 
to treaties (Yearbook … 2009, vol. II (Part One), document A/CN.4/614 
and Add.1–2)).

684 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 26.

685 See Imbert, “La question des réserves dans la décision arbitrale 
du 30 juin 1977...”, loc. cit. (footnote 534 above), pp. 155 and 260.

686 See Pellet, “Article  19 (1969)”, loc.  cit. (footnote  517 above), 
pp. 664–668, paras. 44–55.

687 See draft article  19, paragraph  4 (c), presented by Waldock 
in 1962 (first report on the law of treaties, Yearbook  ... 1962, vol.  II, 
document A/CN.4/144 and Add.1, p. 62). This solution is, moreover, 
frequently offered as the only one that makes sense. See, for example, 
Reuter, op. cit. (footnote 348 above), p. 83, para. 134.

688 On this point, see also the Commission’s commentary to draft 
article 20, paragraph 2 (b) (Yearbook ... 1962, vol. II, document A/5209, 
p. 181, para. (23)).

689 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 26.
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and in response to the criticisms and misgivings 
expressed by many Commission members,690 the radical 
solution proposed by Waldock was abandoned in favour 
of a simple presumption of maximum effect, leaving 
minimum effect available as an option. Draft article 20, 
paragraph 2  (b), as adopted on first reading, provided: 
“An objection to a reservation by a State which consid-
ers it to be incompatible with the object and purpose of 
the treaty precludes the entry into force of the treaty as 
between the objecting and the reserving State, unless 
a contrary intention shall have been expressed by the 
objecting State.”691

(10)  However, during the debate on the Commission’s 
draft in the Sixth Committee of the General Assembly, the 
delegations of Czechoslovakia and Romania argued that 
the presumption should be reversed, so that the rule would 
“be more likely to broaden treaty relations among States 
and to prevent the formation of an undesirable vacuum 
in the legal ties between States”.692 Nonetheless, despite 
the favourable comments of some Commission members 
during the second reading of the draft,693 this position was 
not retained in the Commission’s final draft.

(11)  The issue arose again, however, during the 
United Nations Conference on the Law of Treaties. The 
proposals of Czechoslovakia,694 Syria695 and the Union of 
Soviet Socialist Republics696 were aimed at reversing the 
presumption adopted by the Commission. Although it was 
characterized by some delegations697 as innocuous, rever-
sal of the presumption constituted a major shift in the 
logic of the mechanism of acceptances and objections.698 
That was why the notion of reversing the presumption 

690 See, for example, Tunkin (Yearbook ... 1962, vol. I, 653rd meet-
ing, 29 May 1962, p. 156, para. 26, and 654th meeting, 30 May 1962, 
pp. 161–162, para. 11), Rosenne (ibid., 653rd meeting, pp. 156–157, 
para. 30), Jiménez de Aréchaga (ibid., p. 158, para. 48), de Luna (ibid., 
p. 160, para. 66) and Yasseen (ibid., 654th meeting, p. 161, para. 6). The 
Special Rapporteur was also in favour of introducing the presumption 
(ibid., pp. 162, paras. 17 and 20).

691 Ibid., vol.  II, document A/5209, p.  176; see also ibid., p.  181, 
para. (23).

692 See the summary of the observations by the delegations of 
Czechoslovakia and Romania in the fourth report on the law of trea-
ties, Yearbook  ... 1965, vol.  II, document A/CN.4/177 and Add.1–2, 
pp. 48–49.

693 See comments by Mr.  Tunkin (Yearbook  ... 1965, vol.  I, 
799th meeting, 10 June 1965, p. 167, para. 39) and Mr. Lachs (ibid., 
813th meeting, 29 June 1965, p. 268, para. 62).

694 A/CONF.39/C.1/L.85, in Official Records of the United Nations 
Conference on the Law of Treaties, First and Second Sessions … (A/
CONF.39/11/Add.2) (see footnote 331 above), p. 135.

695 A/CONF.39/C.1/L.94, ibid.
696 A/CONF.39/C.1/L.115, ibid., p. 133.
697 The United Arab Republic considered, for example, that those 

amendments were purely drafting amendments (Official Records of the 
United Nations Conference on the Law of Treaties, First Session … (A/
CONF.39/11) (see footnote 331 above), 24th meeting, 16 April 1968, 
p. 127, para. 24).

698 See the statement by the representative of Sweden on this subject, 
who noted that “the International Law Commission’s formula might 
have the advantage of dissuading States from formulating reserva-
tions” (ibid., 22nd meeting, 11 April 1968, pp. 117–118, para. 35). The 
representative of Poland supported the amendments precisely because 
they favoured the formulation of reservations and the establishment of 
a contractual relationship (ibid., p. 118, para. 40), which for Argentina 
“would be going too far in applying the principle of flexibility” (ibid., 
24th meeting, 16 April 1968, p. 129, para. 43).

had been rejected in 1968.699 During the second session of 
the Conference, the Union of Soviet Socialist Republics 
once again submitted a similar amendment,700 supported 
by lengthy arguments, insisting on the sovereign right of 
each State to formulate a reservation and relying on the 
Court’s  1951 advisory opinion.701 That amendment was 
finally adopted702 and the presumption of article 20, para-
graph 4 (b), of the Convention was reversed in compari-
son to that proposed by the Commission.

(12)  The difficulties that the Conference encountered 
in adopting the amendment of the  USSR show clearly 
that reversal of the presumption was not as innocuous as 
Waldock, then Expert Consultant to the Conference, had 
indicated. The problem is not merely that of “formulating 
a rule one way or the other”:703 this new formula, in par-
ticular, is at the origin of the doubts often expressed about 
the function of an objection and the real differences that 
exist between acceptance and objection.704

(13)  Still, the presumption has never been called 
into question since the adoption of the  1969  Vienna 
Convention. During the drafting of the  1986  Vienna 
Convention, it was simply transposed by the Commission. 
It therefore seemed neither possible nor truly necessary 
to undo the last-minute compromise that had been struck 
at the United Nations Conference on the Law of Treaties 
in 1969. According to the presumption that is now part of 
positive international law, the general rule remains that 
an objection does not preclude the entry into force of a 
treaty—a principle recalled in guideline 4.3.1, the excep-
tion being where no treaty relationship exists between the 
author of the objection and the author of the reservation, 
an exception dealt with in guideline 4.3.4.

4.3.5  Effect of an objection on treaty relations

1.  When a State or an international organiza-
tion objecting to a valid reservation has not opposed 
the entry into force of the treaty between itself and 
the reserving State or organization, the provisions to 
which the reservation relates do not apply as between 
the author of the reservation and the objecting State 
or organization, to the extent of the reservation.

2.  To the extent that a valid reservation purports 
to exclude the legal effect of certain provisions of 
the treaty, when a contracting State or a contracting 

699 Ibid., 25th meeting, 16 April 1968, p. 135, paras. 35 et seq.
700 A/CONF.39/L.3, Official Records of the United Nations Con-

ference on the Law of Treaties, First and Second Sessions  … (A/
CONF.39/11/Add.2) (see footnote 331 above), pp. 265–266.

701 Notably the answer to the second question, in which the Court 
held that the State that has formulated an objection “can in fact consider 
that the reserving State is not party to the Convention” (Reservations 
to the Convention on the Prevention and Punishment of the Crime of 
Genocide (see footnote 323 above), p. 29).

702 By 49 votes to 21, with 30 abstentions (Official Records of the 
United Nations Conference on the Law of Treaties, Second Session … 
(A/CONF.39/11/Add.1) (see footnote 357 above), 10th plenary meet-
ing, 29 April 1969, p. 35, para. 79).

703 Ibid., p. 34, para. 74. See also Imbert, “La question des réserves 
dans la décision arbitrale du  30  juin  1977...”, loc.  cit. (footnote  534 
above), pp. 156–157.

704 See Horn, Reservations and Interpretative Declarations…, 
op. cit. (footnote 339 above), pp. 172–173; see also footnote 676 above.
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organization has raised an objection to it but has not 
opposed the entry into force of the treaty between itself 
and the author of the reservation, the objecting State 
or organization and the author of the reservation are 
not bound, in their treaty relations, by the provisions 
to which the reservation relates.

3.  To the extent that a valid reservation pur-
ports to modify the legal effect of certain provisions 
of the treaty, when a contracting State or a contract-
ing organization has raised an objection to it but has 
not opposed the entry into force of the treaty between 
itself and the author of the reservation, the objecting 
State or organization and the author of the reservation 
are not bound, in their treaty relations, by the provi-
sions of the treaty as intended to be modified by the 
reservation.

4.  All the provisions of the treaty other than those 
to which the reservation relates shall remain applica-
ble as between the reserving State or organization and 
the objecting State or organization.

Commentary

(1)  The potential effects of an objection are quite 
diverse.705 The outright non-application of the treaty 
between the author of the reservation and the author of the 
objection is the most straightforward hypothesis (objec-
tions with maximum effect, dealt with in guideline 4.3.4), 
but it is now infrequent, owing in particular to the reversal 
of the presumption in article 20, paragraph 4 (b), of the 
Vienna Conventions.706 The vast majority of objections 
are now intended to produce a very different effect: rather 
than opposing the entry into force of the treaty vis-à-vis 
the author of the reservation, the objecting State seeks to 
modify the treaty relations by adapting them to its own 
position. Under article  21, paragraph  3, of the Vienna 
Conventions, bilateral relations in such cases are char-
acterized in theory by the partial non-application of the 
treaty (objections with minimum effect, the consequences 
of which are complex and can vary depending on the 
content of the reservation; these are addressed in guide-
line 4.3.5). State practice, however, has developed other 
types of objections with effects other than those envisaged 
by article  21, paragraph  3, of the Vienna Conventions, 
either by excluding the application of certain provisions of 
the treaty that are not (specifically) addressed by the res-
ervation (objections with intermediate effect, whose legal 
regime is set out in guideline 4.3.6) or by claiming that the 
treaty applies without any modification (objections with 
“super-maximum” effect, covered in guideline 4.3.7).

(2)  Guideline  4.3.5, which describes the effects of 
a “simple” objection between the author of a reservation 
and the objecting State or international organization, con-
sists of four paragraphs:

–  the first paragraph, which is of a general introduc-
tory nature, reproduces the text of article 21, paragraph 3, 

705 See paragraph (4) of the introductory commentary to Part 4 of 
the Guide to Practice.

706 See paragraphs (1) to (5) of the commentary to guideline 4.3.4 
above.

of the 1986 Vienna Convention while specifying that it 
concerns only objections to a valid reservation;

–  the second and third paragraphs provide details 
regarding the effect of an objection on treaty relations, 
depending on whether the objection seeks to exclude or 
modify the provision or provisions at which the reserva-
tion is directed;

–  lastly, the fourth paragraph states that, in principle, 
the objection has no effect on the other provisions of the 
treaty.

(3)  Under the traditional system of unanimity, it was 
unimaginable that an objection could produce an effect 
other than non-participation by the author of the reser-
vation in the treaty:707 the objection undermined unanim-
ity and prevented the reserving State from becoming a 
party to the treaty. Since at the time that notion seemed 
self-evident, neither Brierly nor Fitzmaurice discussed 
the effects of objections to reservations, while Hersch 
Lauterpacht touched on them only briefly in his proposals 
de lege ferenda.708

(4)  Nor did Waldock find it necessary in his first 
report to address the effects of an objection to a reserva-
tion. This is explained by the fact that, according to his 
draft article 19, paragraph 4 (c), the objection precluded 
the entry into force of the treaty in the bilateral relations 
between the reserving State and the objecting State.709 
Despite the shift away from this categorical approach in 
favour of a mere presumption, the draft articles adopted 
on first reading said nothing about the specific effect of 
an objection that did not preclude the entry into force of 
the treaty as between the author of the objection and the 
reserving State. Few States, however, expressed concern 
at that silence.710

(5)  Nevertheless, a comment by the United States711 
drew the problem to the attention of the Special 
Rapporteur and the Commission. Although a situation 
where treaty relations were established despite an objec-
tion was deemed “unusual”,712 which was certainly true at 
the time, the United States still considered it necessary to 
cover such a situation and suggested the addition of a new 
paragraph, as follows: 

Where a State rejects or objects to a reservation but considers itself 
in treaty relations with the reserving State, the provisions to which the 
reservation applies shall not apply between the two States.713

707 See Greig, loc.  cit. (footnote  371 above), p.  146; and Horn, 
Reservations and Interpretative Declarations…, op. cit. (footnote 339 
above), p. 170.

708 Alternative drafts C and D of article 9, in Hersch Lauterpacht’s 
first report on the law of treaties, Yearbook ... 1953, vol. II, document A/
CN.4/63, pp. 90 et seq., especially at p. 92.

709 See paragraph (8) of the commentary to guideline 4.3.4 above.
710 Only two States explicitly raised the issue. See the comments 

of the Government of Denmark (fourth report on the law of treaties 
by Sir  Humphrey Waldock, Yearbook  ... 1965, vol.  II, document A/
CN.4/177 and Add.1–2, p. 46) and the comments of the United States 
(ibid., pp. 47 and 55).

711 Ibid., p. 55.
712 Ibid.
713 Ibid.
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(6)  The arguments put forward by the United States 
convinced Waldock of the “logical” need to include this 
situation in draft article  21. He proposed a new para-
graph, the wording of which differed significantly from 
the United States proposal: 

Where a State objects to the reservation of another State, but the 
two States nevertheless consider themselves to be mutually bound by 
the treaty, the provision to which the reservation relates shall not apply 
in the relations between those States.714

(7)  The ICJ had expressed a similar view in 
its 1951 advisory opinion:

Finally, it may be that a State, whilst not claiming that a reservation 
is incompatible with the object and purpose of the Convention, will 
nevertheless object to it, but that an understanding between that State 
and the reserving State will have the effect that the Convention will 
enter into force between them, except for the clauses affected by the 
reservation.715

(8)  The Commission engaged in a very lively debate 
on the text of paragraph 3 proposed by Waldock. The view 
of Castrén, who considered that the case of a reservation 
in respect of which a simple objection had been raised was 
already covered by draft article 21, paragraph 1 (b),716 was 
not shared by the other Commission members. Most mem-
bers717 considered it necessary, if not “indispensable”718 
to introduce a provision “in order to forestall ambiguous 
situations”.719 However, members of the Commission had 
different opinions regarding how to explain the intended 
effect of the new paragraph proposed by the United States 
and the Special Rapporteur. Whereas Waldock’s proposal 
emphasized the consensual basis of the treaty relationship 
established despite the objection, the provision proposed 
by the United States seemed to imply that the intended 
effect originated only from the unilateral act of the object-
ing State, that is, from the objection, without the reserving 
State having a real choice. The two positions had their 
supporters within the Commission.720

(9)  The text that the Commission finally adopted 
on a unanimous basis,721 however, was very neutral and 
clearly showed that the issue had been left open by the 
Commission. The Special Rapporteur in fact stated that he 
was able to “agree with both currents of opinion about the 
additional paragraph” since “the practical effect of either 

714 Ibid., para.  3 (Observations and proposals of the Special Rap-
porteur on article 21).

715 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 27.

716 Yearbook ... 1965, vol. I, 800th meeting, 11 June 1965, p. 172, 
para. 15.

717 Mr.  Ruda (ibid., para.  13); Mr.  Ago (ibid., 814th  meeting, 
29  June 1965, pp. 271 and 272, paras.  7 and 11); Mr. Tunkin (ibid., 
p. 271, para. 8) and Mr. Briggs (ibid., p. 272, para. 14).

718 See the statement made by Mr. Ago (ibid., p. 271, para. 7).
719 Ibid.
720 Mr. Yasseen (ibid., 800th meeting, 11 June 1965, p. 171, para. 7, 

p. 172, paras. 21–23 and p. 173, para. 26), Mr. Tunkin (ibid., p. 172, 
para. 18) and Mr. Pal (ibid., p. 172–173, para. 24) expressed the same 
doubts as the Special Rapporteur (ibid., p. 173, para. 31); in contrast, 
Mr. Rosenne, supported by Mr. Ruda (ibid., p. 172, para. 13) consid-
ered that “[t]he United States unilateral approach to the situation it had 
mentioned in its observations concerning paragraph 2 was more in line 
with the general structure of the Commission’s provisions on reserva-
tions and preferable to the Special Rapporteur’s reciprocal approach” 
(ibid., para. 10).

721 Ibid., 816th meeting, 2 July 1965, p. 284.

of the two versions would be much the same and in that 
particular situation both States would probably be ready 
to regard the treaty as being in force between them with-
out the reserved provisions”.722

(10)  During the debate at the United  Nations 
Conference on the Law of Treaties on what would 
become article 21, paragraph 3, almost no problems were 
raised apart from a few unfortunate changes which the 
Conference fairly quickly reconsidered.

(11)  The episode is, however, relevant for under-
standing article 21, paragraph 3. The Conference Drafting 
Committee, chaired by Yasseen —who, within the 
Commission, had expressed doubts regarding the difference 
between the respective effects of acceptance and objection 
on treaty relations723 — proposed an amended text for what 
would later become article 21, paragraph 3, in order to take 
account of the new presumption in favour of the minimum 
effect of an objection, which had been adopted following 
the Soviet amendment. The amended text stated that:

When a State objecting to a reservation has not opposed the entry 
into force of the treaty between itself and the reserving State, the reser-
vation has the effects provided for in paragraphs 1 and 2*.724

(12)  It would thus have been very clear that a simple 
objection was assumed to produce the same effect as an 
acceptance. Although the provision was adopted at one 
point by the Conference,725 a joint amendment was sub-
mitted by India, Japan, the Netherlands and the  Soviet 
Union726 a few days before the end of the Conference with 
a view to replacing the last part of the sentence with the 
words originally proposed by the Commission, thereby 
restoring the distinction between the effects of an objec-
tion and those of an acceptance.

(13)  The joint amendment was incorporated into 
the text by the Drafting Committee and adopted by the 
Conference.727 Yasseen explained that it was “necessary 
to distinguish between cases where a State objected to a 
reservation but agreed that the treaty should nevertheless 
come into force, and cases in which the reservation was 
accepted”.728

(14)  The reinstatement of the text initially proposed 
by the Commission restores the true meaning and effects 
of objections and silences the doctrinal voices that ques-
tion the distinctive nature of the institution of objections 
as opposed to acceptances.729

(15)  Paragraph 3 of article 21 of the 1969 Vienna 
Convention was not, however, an exercise in 

722 Ibid., 800th meeting, 11 June 1965, p. 173, para. 31.
723 Ibid., 814th meeting, 29 June 1965, p. 271, para. 5.
724 Official Records of the United Nations Conference on the Law of 

Treaties, Second Session … (A/CONF.39/11/Add.1) (see footnote 357 
above), 11th plenary meeting, 30 April 1969, p. 36.

725 Ibid., para. 10 (94 votes to none).
726 A/CONF.39/L.49, Official Records of the United Nations Con-

ference on the Law of Treaties, First and Second Sessions  … (A/
CONF.39/11/Add.2) (see footnote 331 above), p. 273.

727 Ibid., 33rd plenary meeting, 21 May 1969, p. 181, para. 12.
728 Ibid., para. 2.
729 See the doctrinal references cited in footnote 676 above.
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codification stricto sensu at the time of its adoption by 
the Commission and subsequently by the Conference. It 
had been included by the Commission “for the sake of 
completeness”,730 but not as a rule of customary law.731 
Although the Commission had drafted paragraph  3 in 
somewhat of a hurry and the paragraph had led to debate 
and proposed amendments right up to the final days 
of the 1969 United Nations Conference on the Law of 
Treaties, during the travaux préparatoires of the draft 
that became the 1986 Vienna Convention some members 
of the Commission nevertheless found the provision to 
be clear732 and acceptable.733 That seems to have been the 
position of the Commission as a whole, since the para-
graph was adopted on first reading in  1977, with only 
the necessary editorial changes. That endorsement dem-
onstrated the customary nature acquired by paragraph 3 
of article 21,734 which was confirmed by the decision of 
the Court of Arbitration responsible for settling the dis-
pute in the English Channel case between France and the 
United Kingdom that was rendered a few days later.735 
The provision is part of the flexible system of reserva-
tions to treaties.

(16)  What has come to be considered the “normal” 
effect of an objection to a valid reservation is thus set forth 
in article  21, paragraph  3, of the Vienna Conventions. 
This provision, in its fuller 1986 version, provides:

When a State or an international organization objecting to a reserva-
tion has not opposed the entry into force of the treaty between itself and 
the reserving State or organization, the provisions to which the reserva-
tion relates do not apply as between the reserving State or organization 
and the objecting State or organization to the extent of the reservation.

(17)  Despite the apparent complexity of the wording, 
the sense of the provision is clear: as soon as the treaty has 
entered into force in the bilateral relations between the 
author of the reservation and the author of the objection—
a detail that article 21, paragraph 3, does not specify but 
which is self-evident—the provision or provisions to 
which the reservation relates shall be excised from their 
treaty relations to the extent that the reservation so pro-
vides. Article  21, paragraph  3, however, calls for three 
remarks.

(18)  First, the intended effect of an objection is dia-
metrically opposed to that of an acceptance. Acceptance 
has the effect of modifying the legal effect of the provi-
sions to which the reservation relates to the extent of the 
reservation, whereas an objection excludes the applica-
tion of those provisions to the same extent. Even though 
in certain specific cases the actual effect on the treaty rela-
tionship established despite the objection may be identi-
cal to that of an acceptance,736 the legal regimes of the 
reservation/acceptance pair and the reservation/objection 
pair are nevertheless clearly different in law.

730 Yearbook  ... 1966, vol.  II, document  A/6309/Rev.1, p.  209, 
para. (2) of the commentary to draft article 19.

731 Edwards, loc. cit. (footnote 333 above), p. 398.
732 Mr.  Calle  y  Calle (Yearbook  ... 1977, vol.  I, 1434th  meeting, 

6 June 1977, p. 98, para. 8).
733 Mr. Tabibi (ibid., para. 7).
734 Edwards, loc.  cit. (footnote 333 above), p. 398; Gaja, “Unruly 

treaty reservations”, loc. cit. (footnote 382 above), p. 308.
735 English Channel case (see footnote 56 above), p. 3.
736 On this question, see paragraph (39) below.

(19)  Secondly, it is surprising—and regrettable—that 
paragraph  3 does not expressly limit its scope to reser-
vations that are “valid” within the meaning of articles 19 
and 23 of the Vienna Conventions, as is the case in para-
graph 1.737 It is nevertheless the case that an objection to 
an invalid reservation cannot produce the effect specified 
in paragraph  3,738 even though this would appear to be 
permissible in State practice in certain respects. States 
often object to reservations that they consider to be imper-
missible as being incompatible with the object and pur-
pose of a treaty without opposing the entry into force of 
the treaty, or indeed expressly state that their objection 
does not preclude the entry into force of the treaty in their 
relations with the reserving State.

(20)  An example among others is that of the objection 
of Germany to the reservation formulated by Myanmar to 
the Convention on the Rights of the Child: 

The Federal Republic of Germany considers that the reservations 
made by the Union of Myanmar regarding articles  15 and  37 of the 
Convention on the Rights of the Child are incompatible with the object 
and purpose of the Convention (article 51, paragraph 2) and therefore 
objects to them.

This objection shall not preclude the entry into force of the 
Convention as between the Union of Myanmar and the Federal 
Republic of Germany.739

(21)  This example is far from isolated. There are 
numerous objections with “minimum effect” which, in 
spite of the conviction expressed by their authors as to 
the impermissibility of the reservation, do not oppose the 
entry into force of the treaty and say so clearly,740 while 
also expressly indicating, at times, that only the provi-
sions to which the reservation relates shall not apply in 
the relations between the two States.741 Simple objections 

737 “1. A reservation established with regard to another party in 
accordance with articles 19, 20 and 23 ...”; see guideline 4.1 and the 
commentary thereto above.

738 See guideline 4.5.1 and the commentary thereto below.
739 Multilateral Treaties ... (footnote 359 above), chap. IV.11.
740 See also, among many examples, the objections of Belgium to 

the reservations of Cambodia and Egypt to the Vienna Convention on 
Diplomatic Relations (ibid., chap. III.3) or the objections of Germany 
to several reservations to the same Convention (ibid.). It is, however, 
interesting to note with regard to the objection by Germany, which con-
siders certain reservations to be “incompatible with the letter and spirit 
of the Convention”, that the Government of Germany has stated only 
for certain objections that they do not preclude the entry into force of the 
treaty between Germany and the respective States, without expressly 
taking a position in the other cases where it objected to a reservation for 
the same reasons. Numerous examples can be found in the objections to 
the reservations formulated to the International Covenant on Civil and 
Political Rights: in particular the objections raised to the reservation of 
the United States to article 6 of the Covenant by Belgium, Denmark, 
Finland, France, Italy, the Netherlands, Norway, Portugal, Spain and 
Sweden (ibid., chap. IV.4). All those States considered the reservation 
to be incompatible with the object and purpose of the Covenant, but 
nonetheless did not oppose the entry into force of the Covenant in their 
relations with the United States, unlike Germany, which did not stay 
silent on that point even though its objection was also motivated by the 
incompatibility of the United States reservation “with the text as well as 
the object and purpose of article 6” (ibid.). Nor is the phenomenon lim-
ited to human rights treaties: see also the objections of Austria, France, 
Germany and Italy to the reservation of Viet Nam to the United Nations 
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 
Substances of 1988 (ibid., chap. VI.19).

741 See, for example, the objection by Belgium to the reservations of 
several States to the Vienna Convention on Diplomatic Relations: “The 
Government of the Kingdom of Belgium objects to the reservations 
made with respect to article 27, paragraph 3, by Bahrain and with respect 
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to reservations considered to be invalid are thus far from 
being a matter of mere speculation.742

(22)  The Vienna Conventions do not resolve this 
thorny issue and seem to treat the effects of the objection 
on the content of treaty relations independently from the 
issue of the validity of reservations. On this point, it can 
be said that the Conventions went further than necessary 
in eliminating the link between the criteria for the valid-
ity of reservations and the effects of objections. It is one 
thing to allow States and international organizations to 
raise an objection to any reservation,743 whether valid or 
invalid, and it is quite another to assign identical effects 
to all these objections. Moreover, as guidelines  4.5.1 
and 4.5.2 indicate, article 21, paragraph 3, of the Vienna 
Conventions does not apply to objections to reservations 
that do not meet the conditions for validity set out in arti-
cles 19 and 23.744 It is for this reason that each of the first 
three paragraphs of guideline 4.3.5 make it clear that they 
apply only to objections to valid reservations.

(23)  Thirdly, although it is clear from article 21, para-
graph 3, of the Vienna Conventions that the provisions to 
which the reservation relates745 do not apply vis-à-vis the 
author of the objection, the phrase “to the extent of the 
reservation” leaves one “rather puzzled”746 and requires 
further clarification.

(24)  The decision of the Court of Arbitration in the 
English Channel case between the United Kingdom and 
France747 clarifies the meaning to be given to this phrase. 
France had, at the time of ratification, formulated a reser-
vation to article 6 of the 1958 Geneva Convention on the 
Continental Shelf, the relevant portion of which reads as 
follows:

The Government of the French Republic will not accept that any 
boundary of the continental shelf determined by application of the prin-
ciple of equidistance shall be invoked against it:

–  If such boundary is calculated from baselines established after 
29 April 1958;

–  If it extends beyond the 200-metre isobath;

to article 37, paragraph 2, by the United Arab Republic (now the Arab 
Republic of Egypt), Cambodia (now the Khmer Republic) and Morocco. 
The Government nevertheless considers that the Convention remains in 
force as between it and the aforementioned States, respectively, except 
in respect of the provisions which in each case are the subject of the said 
reservations” (ibid., chap. III.3); see also the objection of the Netherlands 
to the reservation formulated by the United States to the International 
Covenant on Civil and Political Rights, cited in paragraph (4) of the com-
mentary to guideline 4.3.1 (footnote 677 above).

742 Zemanek, “Some unresolved questions concerning reservations 
…”, loc. cit. (footnote 333 above), p. 331.

743 See the commentary to guideline 2.6.3, paragraphs (1) to (9).
744 See, in particular, G. Gaja, “Il regime della Convenzione di 

Vienna concernente le riserve inammissibili”, in Studi in onore di Vin-
cenzo Starace, vol. I, Naples, Ed. Scientifica, 2008, pp. 349–361.

745 The term “provisions” should not be interpreted too narrowly 
here. It may refer to an article or several articles of the treaty, or simply 
to a paragraph, a sentence or a phrase, or even to the treaty as a whole 
viewed from a particular perspective.

746 As the representative of the United States expressed it at the 
United Nations Conference on the Law of Treaties (Official Records 
of the United Nations Conference on the Law of Treaties, Second Ses-
sion … (A/CONF.39/11/Add.1) (see footnote 357 above), 33rd plenary 
meeting, 21 May 1969, p. 181, para. 9).

747 English Channel case (see footnote 56 above).

–  If it lies in areas where, in the Government’s opinion, there are 
“ ‘special circumstances’ ” within the meaning of article 6, paragraphs 1 
and 2, that is to say: the Bay of Biscay, the Bay of Granville, and the 
sea areas of the Straits of Dover and of the North Sea off the French 
coast.748

The Government of the United Kingdom objected to this 
part of the reservation by France, stating only that: 

The Government of the United Kingdom are unable to accept the 
reservations made by the Government of the French Republic.749

(25)  Before the Court of Arbitration, France main-
tained that on account of the combined effect of its res-
ervation and the objection by the United Kingdom, and 
in accordance with the principle of mutuality of consent, 
article 6 as a whole was not applicable in relations between 
the two parties.750 The United Kingdom took the view that, 
in accordance with article 21, paragraph 3, of the Vienna 
Convention—which had at the time not entered into force 
and had not even been signed by France—“the French 
reservations cannot render article 6 inapplicable in  toto, 
but at the most ‘to the extent of the reservation’ ”.751

(26)  The Court found that:

the answer to the question of the legal effect of the French reserva-
tions lies partly in the contentions of the French Republic and partly in 
those of the United Kingdom. Clearly, the French Republic is correct 
in stating that the establishment of treaty relations between itself and 
the United Kingdom under the Convention depended on the consent 
of each State to be mutually bound by its provisions; and that when it 
formulated its reservations to Article 6 it made its consent to be bound 
by the provisions of that Article subject to the conditions embodied 
in the reservations. There is, on the other hand, much force in the 
United Kingdom’s observation that its rejection was directed to the res-
ervations alone and not to Article 6 as a whole. In short, the disagree-
ment between the two countries was not one regarding the recognition 
of Article 6 as applicable in their mutual relations but one regarding 
the matters reserved by the French Republic from the application of 
Article 6. The effect of the United Kingdom’s rejection of the reserva-
tions is thus limited to the reservations themselves.752

The Court went on to say:

[H]owever, the effect of the rejection may properly, in the view 
of the Court, be said to render the reservations non-opposable to the 
United  Kingdom. Just as the effect of the French reservations is to 
prevent the United Kingdom from invoking the provisions of Article 6 
except on the basis of the conditions stated in the reservations, so the 
effect of their rejection is to prevent the French Republic from impos-
ing the reservations on the United Kingdom for the purpose of invoking 
against it as binding a delimitation made on the basis of the conditions 
contained in the reservations. Thus, the combined effect of the French 
reservations and their rejection by the United  Kingdom is neither to 
render article 6 inapplicable in toto, as the French Republic contends, 
nor to render it applicable in  toto, as the United  Kingdom primarily 
contends. It is to render the article inapplicable as between the two 
countries to the extent, but only to the extent, of the reservations; and 
this is precisely the effect envisaged in such cases by Article 21, para-
graph 3 of the Vienna Convention on the Law of Treaties and the effect 
indicated by the principle of mutuality of consent.753

(27)  This 1977 decision not only confirms the cus-
tomary nature of article 21, paragraph 3,754 but also shows 

748 Multilateral Treaties ... (footnote 359 above), chap. XXI.4.
749 Ibid.
750 English Channel case (see footnote 56 above), p. 40, para. 57.
751 Ibid., p. 41, para. 58.
752 Ibid., para. 59.
753 Ibid., p. 42, para. 61.
754 See paragraph (16) of the present commentary above.
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that the objective of this provision—which derives from 
the same principle of mutuality of consent—is to safe-
guard as much as possible the agreement between the 
parties. One should not exclude the application of the 
entirety of the provision or provisions to which a reserva-
tion relates, but only of the parts of those provisions con-
cerning which the parties have expressed disagreement.

(28)  In the case of France and the United Kingdom, 
that meant accepting that article  6 remained applicable 
as between the parties apart from the matters covered by 
the French reservation. This is what should be understood 
by “to the extent of the reservation”. The effect sought 
by paragraph  3 is to preserve the agreement between 
the parties to the extent possible by reducing the appli-
cation of the treaty to the provisions on which there is 
agreement and excluding the others, or, as Jean Kyongun 
Koh explains: “Here the Vienna Convention seems to be 
overtly seeking to preserve as much of the treaty as pos-
sible even when parties disagree about a reservation. ... 
[T]he Vienna Convention tries to salvage as much as is 
uncontroversial about the relations between reserving and 
opposing States.”755

(29)  Although the principle of article 21, paragraph 3, 
is clearer than is sometimes suggested, it is still difficult to 
apply, as noted by Bowett:

The practical difficulty may be that of determining precisely what 
part of the treaty is affected by the reservation and must therefore be 
omitted from the agreement between the two Parties. It may be a whole 
article, or a sub-paragraph of an article, or merely a phrase or word 
within the sub-paragraph. There can be no rule to determine this, other 
than the rule that by normal methods of interpretation and construction 
one must determine which are the “provisions”, the words, to which the 
reservation relates.756

(30)  Moreover, as Horn rightfully notes:

A reservation does not only affect the provision to which it directly 
refers but may have repercussions on other provisions. An “exclusion” 
of a provision, that is the introduction of an opposite norm, changes the 
context that is relevant for interpreting other norms. A  norm seldom 
exists in isolation but forms an integrated part in a system of norms. The 
extent of a reservation does not necessarily comprise only the provision 
directly affected but also those provisions the application of which is 
influenced by the “exclusion” or the “modification”.757

(31)  Only an interpretation of the reservation can thus 
help in determining the provisions of the treaty, or the parts 
of these provisions, whose legal effect the reserving State 
or international organization purports to exclude or modify. 
Those provisions or parts of provisions are, by virtue of 
an objection, not applicable in treaty relations between the 
author of the objection and the author of the reservation. 
All the provisions or parts of provisions not affected by the 
reservation remain applicable as between the parties.

(32)  In principle, what should be excluded from rela-
tions between the two parties can be determined by asking 
what the reservation actually modifies in the treaty rela-
tions of its author vis-à-vis a contracting party that has 
accepted it.

755 Koh, loc. cit. (footnote 517 above), p. 102.
756 Bowett, “Reservations to non-restricted multilateral treaties”, 

loc. cit. (footnote 381 above), p. 86.
757 Horn, Reservations and Interpretative Declarations…, op.  cit. 

(footnote 339 above), p. 178.

(33)  However, paragraph  1 of guideline  4.3.5 
demands more precise information, depending on whether 
the reservation that is the subject of the objection purports 
to exclude or modify the legal effect of certain provisions 
of the treaty. It is precisely this information that is pro-
vided in paragraphs 2 and 3 of the guideline.

(34)  In order to clarify the content of the treaty rela-
tions between the author of the reservation and the object-
ing State or international organization, it is useful to recall 
the distinction between “modifying reservations” and 
“excluding reservations” employed in guideline 4.2.4—
the pattern of which guideline 4.3.5 generally follows—to 
determine the effects of an established reservation.

(35)  Like paragraphs 2 and 3 of guideline 4.2.4, para-
graphs 2 and 3 of guideline 4.3.5 begin with the phrase 
“To the extent that”, to reflect the fact that a single reser-
vation can have both excluding and modifying effects.758 
The words “purports to exclude” or “purports to modify”, 
which are the very words used in article 2, paragraph 1 (d), 
of the Vienna Conventions and are reproduced in guide-
lines  1.1 and  1.1.1 of the Guide to Practice in order to 
define reservations, contrast with the verbs “exclude” and 
“modify”, which appear in the corresponding provisions 
of guideline 4.2.4 to indicate that the reservations referred 
to in guideline 4.3.5 cannot be considered to be “estab-
lished” in respect of the author of the objection since, ex 
hypothesi, the latter has not accepted them.

(36)  In the case of excluding reservations, the situ-
ation is particularly straightforward. The reservation of 
Egypt to the  1961  Vienna Convention on Diplomatic 
Relations is a case in point. That reservation reads: 
“Paragraph 2 of article 37 shall not apply”.759 The provi-
sion to which the reservation relates is clearly article 37, 
paragraph  2, of the Vienna Convention on Diplomatic 
Relations. In treaty relations between the author of the 
reservation and the author of a simple objection, there-
fore, the Vienna Convention on Diplomatic Relations will 
apply without paragraph  2 of article  37. This provision 
does not apply, to the extent provided by the reservation: 
in other words, it does not apply at all. Its application is 
entirely excluded.

(37)  Cuba made a reservation purporting to 
exclude the application of article 25, paragraph 1, of the 
Convention on special missions:

The Revolutionary Government of the Republic of Cuba enters an 
express reservation with regard to the third sentence of paragraph  1 
of article 25 of the Convention, and consequently does not accept the 
assumption of consent to enter the premises of the special mission 
for any of the reasons mentioned in that paragraph or for any other 
reasons.760 

In this case, too, a (simple) objection results in the exclu-
sion of the application of the third sentence of paragraph 1 
of article 25 of the Convention. The rest of the provision, 
however, remains in force between the two parties.

(38)  Some types of excluding reservations are more 
complex, however. This is the case, for instance, with 

758 See paragraph (3) of the commentary to guideline 4.2.4 above.
759 Multilateral Treaties ... (footnote 359 above), chap. III.3.
760 Ibid., chap. III.9.
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across-the-board reservations, that is, reservations that 
purport to exclude the legal effect of the treaty as a whole 
with respect to certain specific aspects.761 The reserva-
tion of Guatemala to the Customs Convention on the 
Temporary Importation of Private Road Vehicles of 1954 
thus states:

The Government of Guatemala reserves its right:

(1)  To consider that the provisions of the Convention apply only 
to natural persons, and not to legal persons and bodies corporate as 
provided in chapter 1, article 1.762

A purely mechanical application of article  21, para-
graph  3, of the Vienna Conventions might suggest that 
the treaty relation established between the author of this 
reservation and an objecting State excludes the applica-
tion of article 1—the provision to which the reservation 
refers. But the fact that only article 1 is expressly referred 
to does not mean that the reservation applies only to that 
provision. In the specific example of the reservation by 
Guatemala, it would be equally absurd to exclude only the 
application of article 1 of the Convention or to conclude 
that, because the reservation concerns all the provisions 
of the Convention (by excluding part of its scope of appli-
cation ratione personae), a simple objection excludes 
all the provisions of the Convention. Only that which is 
effectively modified or excluded as a result of the reserva-
tion remains inapplicable in the treaty relations between 
the author of the reservation and the author of the simple 
objection: the application of the Convention as a whole 
to the extent that such application concerns legal persons.

(39)  In such cases, but only in such cases,763 an 
objection produces in concrete terms the same effects 
as an acceptance: the exclusion of the legal effect, or 
application, of the provision to which the reservation 
relates “to the extent of the reservation”; an acceptance 
and a simple objection therefore result in the same treaty 
relations between the author of the reservation, on the 
one hand, and the author of the acceptance or of the sim-
ple objection, on the other. The literature agrees on this 
point.764 The similarity in the effects of an acceptance 
and a minimum-effect objection does not mean, how-
ever, that the two reactions are identical and that the 
author of the reservation “would get what it desired”.765 

761 See guideline 1.1.1 (Object of reservations) and the commentary 
thereto (Yearbook ... 1999, vol. II (Part Two), pp. 93–95).

762 Multilateral Treaties ... (footnote 359 above), chap. XI.A.8.
763 The same does not hold true for objections to modifying reserva-

tions—see guideline 4.3.5, para. 3.
764 See, for example, B. Clark, “The Vienna Convention reserva-

tions regime and the Convention on Discrimination against Women”, 
AJIL, vol. 85, No. 2 (April 1991), p. 308; Coccia, loc. cit. (footnote 333 
above), p. 36; Gaja, “Unruly treaty reservations”, loc. cit. (footnote 382 
above), p. 327; Imbert, “La question des réserves dans la décision arbi-
trale du 30 juin 1977...”, loc. cit. (footnote 534 above) p. 157; Ruda, 
loc.  cit. (footnote 676 above), p. 199; Sinclair, op. cit. (footnote 517 
above), p.  76. See also the explanations of the representative of the 
Netherlands in respect of the four-State amendment (cited in foot-
note  726 above), Official Records of the United Nations Conference 
on the Law of Treaties, Second Session  … (A/CONF.39/11/Add.1) 
(see footnote 357 above), 32nd plenary meeting, 20 May 1969, p. 179, 
para. 55; Horn, Reservations and Interpretative Declarations…, op. cit. 
(footnote 339 above), p. 173; and Klabbers, “Accepting the unaccepta-
ble? …”, loc. cit. (see footnote 676 above), pp. 186–187.

765 Klabbers, “Accepting the unacceptable? …”, loc. cit. (see foot-
note 676 above), p. 179.

Moreover, while an acceptance is tantamount to agree-
ment, or at least to the absence of opposition to a reser-
vation, an objection cannot be considered mere “wishful 
thinking”;766 it expresses disagreement and purports to 
protect the rights of its author much as a unilateral dec-
laration (protest) does.767

(40)  In the light of these observations, it would seem 
useful to clarify the concrete effect of an objection to an 
excluding reservation by recognizing, in paragraph 2 of 
guideline 4.3.5, the similarity between the treaty relations 
established in the two cases.

(41)  However, in the case of modifying reservations, 
which are the subject of paragraph  3 of guideline  4.3.5, 
the difference between an objection and an acceptance is 
very clear. Whereas the establishment of such a reservation 
modifies the legal obligations between the author of the res-
ervation and the contracting parties in respect of which the 
reservation is established, article 21, paragraph 3, excludes 
the application of all the provisions that potentially would 
be modified by the reservation, to the extent provided by the 
reservation. If a State makes a reservation that purports to 
replace one treaty obligation with another, article 21, para-
graph 3, requires that the obligation potentially replaced by 
the reservation shall be excised from the treaty relations 
between the author of the reservation and the author of 
the simple objection. Neither the initial obligation, nor the 
modified obligation proposed by the reservation, applies: 
the former because the author of the reservation has not 
agreed to it and the latter because the author of the objec-
tion has in turn opposed it.

(42)  Paragraph  3 of guideline  4.3.5 highlights this 
difference between a reservation with a modifying effect 
that has been accepted and a reservation that is the sub-
ject of a simple objection. As is the case with paragraph 2, 
paragraph 3 must be read in conjunction with paragraph 1 
of the guideline, which it is intended to clarify.

(43)  Paragraph  4, which is the final paragraph of 
the guideline, sets out a common-sense rule that can be 
deduced a contrario from the three preceding paragraphs, 
namely that the interaction of a reservation and an objec-
tion leaves intact all the rights and obligations arising 
under the provisions of the treaty, apart from those that 
are the subject of the reservation. Yet this principle must 
be understood as being subject to the special case of what 
are sometimes called declarations “with intermediate 
effect”, which are the subject of guideline 4.3.6.

4.3.6  Effect of an objection on provisions other than 
those to which the reservation relates

1.  A provision of the treaty to which the reserva-
tion does not relate, but which has a sufficient link with 
the provisions to which the reservation does relate, 
is not applicable in the treaty relations between the 
author of the reservation and the author of an objec-
tion formulated in accordance with guideline 3.4.2.

766 Imbert, “La question des réserves dans la décision arbitrale du 30 
juin 1977...”, loc. cit. (footnote 534 above), p. 157, quoting J. Dehaussy.

767 Zemanek, “Some unresolved questions concerning reservations 
…”, loc. cit. (footnote 333 above), p. 332.
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2.  The reserving State or organization may, 
within a period of 12 months following the notification 
of such an objection, oppose the entry into force of the 
treaty between itself and the objecting State or organi-
zation. In the absence of such opposition, the treaty 
shall apply between the author of the reservation and 
the author of the objection to the extent provided by 
the reservation and the objection.

Commentary

(1)  According to guideline 3.4.2 (Permissibility of an 
objection to a reservation),

An objection to a reservation by which a State or an international 
organization purports to exclude in its relations with the author of the 
reservation the application of provisions of the treaty to which the res-
ervation does not relate is only permissible if:

(a)  the additional provisions thus excluded have a sufficient link 
with the provisions to which the reservation relates; and

(b)  the objection would not defeat the object and purpose of the 
treaty in the relations between the author of the reservation and the 
author of the objection.

(2)  Such objections, while they do not go so far as 
to preclude the entry into force of the treaty as a whole 
between the author of the objection and the author of the 
reservation (objections with maximum effect768), are never-
theless intended to produce effects that go further than the 
situation covered by article 21, paragraph 3, of the Vienna 
Conventions, which is reproduced and amplified in guide-
line 4.3.5; such objections are often referred to as objec-
tions “with intermediate effect”.769

(3)  The object of guideline 4.3.6 is not to set out the 
conditions for the permissibility of such reservations—
that is the purpose of guideline 3.4.2—but to determine 
what effects they may produce. To what extent can the 
author of an objection extend the effect of the objection 
between a “simple” effect (article 21, paragraph 3, of the 
Vienna Conventions) and a “qualified” or “maximum” 
effect, which excludes the entry into force of the treaty 
as a whole in the relations between the author of the res-
ervation and the author of the objection (article 20, para-
graph 4 (b), of the Vienna Conventions)?

(4)  Clearly, the choice cannot be left entirely to the 
discretion of the author of the objection.770 As the ICJ 
emphasized in its  1951  opinion on Reservations to the 
Convention on the Prevention and Punishment of the 
Crime of Genocide:

It must clearly be assumed that the contracting States are desir-
ous of preserving intact at least what is essential to the object of the 
Convention; should this desire be absent, it is quite clear that the 
Convention itself would be impaired both in its principle and in its 
application.771

(5)  Thus an objection cannot under any circum-
stances exclude from the treaty relations between the 
objecting State or international organization and the 

768 See guideline 4.3.4.
769 See paragraph (1) of the commentary to guideline 3.4.2 above.
770 See paragraph (8) of the commentary to guideline 3.4.2 above.
771 Reservations to the Convention on the Prevention and Punish-

ment of the Crime of Genocide (see footnote 323 above), p. 27.

author of the reservation provisions of the treaty that are 
essential for the realization of its object and purpose. This 
clearly constitutes a limit not to be exceeded, and draft 
guideline 3.4.2 even makes it a criterion for the assess-
ment of permissibility.772

(6)  On the other hand, it is important not to lose sight 
of the principle of mutual consent, which is the basis for 
the law of treaties as a whole and which, as the Court of 
Arbitration rightly stressed in the English Channel case 
between France and the United Kingdom,773 is essential 
for determining the effects of an objection and of a res-
ervation. As has been recalled many times during the 
Commission’s work on reservations to treaties, “[n]o State 
can be bound by contractual obligations it does not con-
sider suitable”.774 This is true for both the reserving State 
(or international organization) and the objecting State (or 
international organization). However, in some situations, 
the effects attributed to objections by article  21, para-
graph 3, of the Vienna Conventions may prove unsuited 
for the re-establishment of mutual consent between the 
author of the reservation and the author of the objection, 
even where the object and purpose of the treaty are not 
threatened by the reservation.

(7)  This is the case, for example, when the reser-
vation purports to exclude or modify a provision of the 
treaty which, according to the intention of the parties, 
is necessary to safeguard the balance between the rights 
and obligations resulting from their consent to the entry 
into force of the treaty. This applies when the reservation 
not only undermines the consent of the parties to the pro-
vision to which the reservation directly refers, but also 
upsets the balance achieved during negotiations on a set 
of interrelated provisions. A contracting party may then 
legitimately consider that being bound by one of the pro-
visions in question without being able to benefit from one 
or more of the others constitutes “a contractual obligation 
it does not consider suitable”.

(8)  These are the types of situations that objections 
with intermediate effect are meant to address. The prac-
tice has been resorted to mainly, if not exclusively, in the 
case of reservations and objections to the provisions of 
Part V of the 1969 Vienna Convention, and this example 
makes it clear why authors of objections seek to expand 
the effects they intend their objections to produce.

(9)  Article  66 of the Vienna Convention and the 
annex thereto relating to compulsory conciliation provide 
procedural guarantees which many States, at the time the 
Convention was adopted, considered essential in order 
to prevent abuse of certain provisions of Part V.775 The 
reaction of several States to reservations to article 66 of 
the 1969 Vienna Convention was aimed at safeguarding 

772 See paragraph (1) of the present commentary above. 
773 English Channel case (see footnote 56 above), p. 42, para. 61.
774 Tomuschat, “Admissibility and legal effects of reservations...”, 

loc.  cit. (footnote  339 above), p.  466; see also the second report on 
reservations to treaties, Yearbook  ... 1996, vol.  II (Part  One), docu-
ment A/CN.4/477 and Add.1, p. 57, paras. 97 and 99; see also Mül-
ler, “Article 20  (1969)”, loc.  cit. (footnote 342 above), pp. 809–811, 
paras. 20–24.

775 See paragraphs (9) and (10) of the commentary to guideline 3.4.2 
above.
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the “package deal”, which some States had sought to 
undermine through reservations and which could only be 
restored through an objection that went beyond the “nor-
mal” effects of the reservations envisaged by the Vienna 
Conventions.776

(10)  Hence in order to restore what could be referred 
to as the “consensual balance” between the author of the 
reservation and the author of the objection, the effect of 
the objection on treaty relations between the two parties 
should be allowed to extend to provisions of the treaty 
that have a specific link with the provisions to which the 
reservation refers.

(11)  It was in the light of these remarks that the 
Commission included in the Guide to Practice paragraph 1 
of guideline  4.3.6, specifying that an objection may 
exclude the application of provisions to which the reser-
vation does not refer under the terms of guideline 3.4.2. 
This is mentioned expressly so that there can be no doubt 
whatsoever that this type of effect can only be produced 
if the conditions for the validity of reservations with 
intermediate effect set out in this guideline are met. To 
the extent possible, the wording of paragraph 1 of guide-
line 4.3.6 has been aligned with that of guideline 3.4.2.777

(12)  While conceding that objections with interme-
diate effect could produce the effects intended by their 
authors under the strict conditions set out in guide-
line 3.4.2, the Commission is aware of the risks they may 
pose for the overall treaty balance, and it believes that 
they should continue to constitute exceptions.

(13)  Paragraph 2 of guideline 4.3.6 partially addresses 
this concern and seeks to maintain the principle of 
mutual consent to the greatest extent possible. This para- 
graph proceeds from the principle that objections with 
intermediate effect constitute in some respects “counter-
reservations”778 and provide the author of the reservation 
with an opportunity to prevent such an effect from being 
produced by opposing the entry into force of the treaty 
between itself and the author of the objection.

(14)  It seemed reasonable, as a step of progressive 
development, to set a time period of 12 months for the 
formulation of such objections, by analogy with the time 
period available to contracting States and contracting 
organizations for the expression of their intention not 
to be bound by the treaty in respect of the author of the 
reservation.779

(15)  The second sentence of paragraph  2 of guide-
line 4.3.6 draws the consequence of the absence of such 
opposition within the stipulated time period by transpos-
ing the rule applicable to objections with “minimum” 

776 Müller, “Article  21 (1969)”, loc.  cit. (footnote  414 above), 
pp. 927–928, para. 70.

777 Some members of the Commission regretted this alignment, 
particularly the repetition of the term “sufficient link”, which they felt 
was unduly cautious; they would have preferred “close link” or even 
“inextricable link”.

778 See paragraph (7) of the commentary to guideline 3.4.2 above.
779 See article 20, paragraph 5, of the Vienna Conventions and also 

guideline 2.6.13.

effect established in article 21, paragraph 3, of the Vienna 
Conventions and reproduced in guideline 4.3. The phrase 
“to the extent provided by the reservation and the objec-
tion” is a succinct way of saying that if all these condi-
tions are met, the treaty shall apply as between the author 
of the reservation and the author of the objection with the 
exception of those provisions excluded or modified by the 
reservation and those additional provisions excluded by 
the objection.

4.3.7  Right of the author of a valid reservation not to 
be compelled to comply with the treaty without the 
benefit of its reservation

The author of a reservation which is permissible 
and which has been formulated in accordance with the 
required form and procedures cannot be compelled to 
comply with the provisions of the treaty without the 
benefit of its reservation.

Commentary

(1)  The much more controversial question of objec-
tions with “super-maximum” effect whereby the author 
of the objection affirms that the treaty enters into force in 
relations between it and author of the reservation with-
out the latter being able to benefit from its reservation,780 
can also be resolved logically by applying the principle of 
mutual consent.781

(2)  It should be noted, however, that the practice of 
objections with super-maximum effect has developed 
not within the context of objections to valid reservations, 
but in reaction to reservations that are incompatible with 
the object and purpose of a treaty. A  recent example is 
afforded by the objection of Sweden to the reservation 
made by El  Salvador to the  2006  Convention on the 
Rights of Persons with Disabilities:

[T]he Government of Sweden has examined the reservation made 
by the Government of the Republic of El Salvador upon ratifying the 
Convention on the Rights of Persons with Disabilities. 

According to international customary law, as codified in the Vienna 
Convention on the Law of Treaties, reservations incompatible with the 
object and purpose of a treaty shall not be permitted. It is in the com-
mon interest of all States that treaties to which they have chosen to 
become parties, are respected as to their object and purpose by all par-
ties, and that States are prepared to undertake any legislative changes 
necessary to comply with their obligations under the treaties.

The Government of Sweden notes that El Salvador in its reserva-
tion gives precedence to its Constitution over the Convention. The 
Government of Sweden is of the view that such a reservation, which 
does not clearly specify the extent of the derogation, raises serious 
doubt as to the commitment of El Salvador to the object and purpose 
of the Convention.

The Government of Sweden therefore objects to the aforesaid reser-
vation made by the Government of the Republic of El Salvador to the 
Convention on the Rights of Persons with Disabilities and considers the 
reservation null and void. This objection shall not preclude the entry 
into force of the Convention between El  Salvador and Sweden. The 
Convention enters into force in its entirety between El Salvador and 
Sweden, without El Salvador benefiting from its reservation.782

780 See paragraph (17) of the commentary to guideline 3.4.2 above.
781 See paragraph (5) of the commentary to guideline 4.3.6 above.
782 Multilateral Treaties ... (footnote 359 above), chap. IV.15. 
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(3)  Regardless of the consequences of such an objec-
tion with super-maximum effect in the case of an invalid 
reservation,783 it is clear that such an effect of an objection 
is not only not provided for in the Vienna Conventions—
which is also true of an objection with intermediate effect—
but is also clearly incompatible with the principle of mutual 
consent. Accordingly, super-maximum effect is excluded in 
the case of a valid reservation: the author of an objection 
cannot force the author of the reservation to be bound by 
more than what it is prepared to accept. The objecting State 
or international organization cannot impose on a reserving 
State or international organization that has validly exer-
cised its right to formulate a reservation any obligations 
which the latter has not expressly agreed to assume. This is 
the question addressed in guideline 4.3.7.

(4)  The author of a reservation that meets the criteria 
for permissibility and has been formulated in accordance 
with the prescribed form and procedure cannot be bound 
to comply with the provisions of the treaty without the 
benefit of its reservation.

(5)  This does not mean, however, that an objection 
with super-maximum effect has no effect on the content 
of treaty relations between its author and the author of the 
reservation. As is the case with reservations with inter-
mediate effect that go beyond admissible effects, such 
unilateral declarations are objections through which the 
author expresses its disagreement with the reservation. 
The application of the rules set out in guideline 4.3.5 is 
not limited to simple objections. Those rules apply to all 
objections to a valid reservation, including objections 
with super-maximum effect.

4.4  Effect of a reservation on rights and obligations 
outside of the treaty

4.4.1  Absence of effect on rights and obligations under 
another treaty

A reservation, acceptance of it or objection to it nei-
ther modifies nor excludes the respective rights and 
obligations of their authors under another treaty to 
which they are parties.

Commentary

(1)  The definition of a reservation contained in arti-
cle  2, paragraph  1  (d), of the Vienna Conventions and 
reproduced in guideline  1.1 of the Guide to Practice 
clearly establishes that a reservation “purports to exclude 
or to modify the legal effect of certain provisions of the 
treaty*”. Likewise, article 21, paragraph 1, provides that 
an established reservation can only modify (or exclude) 
the “provisions of the treaty* to which the reservation 
relates”.784 Although article 21, paragraph 3, and guide-
line  4.2.4 are not as precise on this point, they refer to 
the “provisions to which the reservation relates”, which, 
based on the definition of a reservation, can only mean 
“certain provisions of the treaty*”.

783 See guidelines 4.5.2 [4.5.3] and 4.5.3 [4.5.4].
784 On the differences between article 2, paragraph 1 (d), and arti-

cle 21, paragraph 1, of the Vienna Conventions, see Müller, “Article 21 
(1969)”, loc. cit. (footnote 414 above), pp. 896–898, paras. 25–26.

(2)  The text of the Vienna Conventions therefore 
leaves no room for doubt: a reservation can only modify 
or exclude the legal effects of  the  treaty or some of its 
provisions. A  reservation remains a unilateral statement 
linked to a treaty, the legal effects of which it purports to 
modify. It does not constitute a unilateral, independent act 
capable of modifying the obligations, still less the rights, 
of its author. Furthermore, the combined effect of a reser-
vation and an objection cannot exclude the application of 
norms external to the treaty.

(3)  Although technically they do not apply to a res-
ervation to a treaty, the arguments put forward by France 
on its reservation to its declaration of acceptance of the 
jurisdiction of the ICJ under Article 36, paragraph 2, of 
its Statute in the Nuclear Tests cases are quite instructive 
in this regard.785 In order to establish that the Court had 
no jurisdiction in those cases, France contended that the 
reservation generally limited its consent to the jurisdic-
tion of the Court, particularly the consent given in the 
General Act of Arbitration of  1928. In their joint dis-
senting opinion, several judges of the Court rejected the 
French thesis:

Thus, in principle, a reservation relates exclusively to a State’s 
expression of consent to be bound by a particular treaty or instru-
ment and to the obligations assumed by that expression of consent. 
Consequently, the notion that a reservation attached to one international 
agreement, by some unspecified process, is to be superimposed upon, or 
transferred to another international instrument is alien to the very con-
cept of a reservation in international law; and also cuts across the rules 
governing the notification, acceptance and rejection of reservations.786

(4)  This opinion is expressed in sufficiently broad 
terms not to be applicable exclusively to the specific situ-
ation of reservations to declarations of acceptance of the 
compulsory jurisdiction of the Court under the optional 
clause but, more generally, to any reservation to an inter-
national treaty. This approach was later endorsed by the 
Court itself in the Border and Transborder Armed Actions 
case, in which Honduras sought to have its reservation 
to its declaration of acceptance of the compulsory juris-
diction of the Court under the optional clause take prece-
dence over its obligations by virtue of article XXXI of the 
American Treaty on Pacific Settlement (Pact of Bogotá). 
The Court, however, held that such a reservation could 
not in any event restrict the commitment which Honduras 
had undertaken by virtue of article XXXI. The argument 
of Honduras as to the effect of the reservation to its 1986 
declaration on its commitment under article XXXI of the 
Pact could not therefore be accepted.787

(5)  This relative effect of the reservation and of reac-
tions to the reservation, in the sense that they can modify 
or exclude only the legal effects of the treaty in regard to 
which they were formulated and made, results from the 
principle pacta sunt servanda. A  State or international 
organization cannot release itself through a reservation, 

785 Nuclear Tests (Australia v. France), Interim Protection, Order 
of 22 June 1973, I.C.J. Reports 1973, pp. 101–102, para. 18; Nuclear 
Tests (New Zealand v. France), Interim Protection, Order of 22 June 
1973, I.C.J. Reports 1973, pp. 137–138, para. 16.

786 Nuclear Tests (Australia v. France), Joint dissenting opinion of 
Justices Onyeama, Dillard, Jiménez de Aréchaga and Sir  Humphrey 
Waldock, I.C.J. Reports 1974, pp. 349–350, para. 83.

787 Border and Transborder Armed Actions (Nicaragua v. Hondu-
ras), Jurisdiction and admissibility, Judgment, I.C.J.  Reports 1988, 
p. 88, para. 41.
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acceptance of a reservation or objection to a reservation 
from obligations it has elsewhere.

(6)  Draft guideline  4.4.1 highlights the absence of 
effect of a reservation, or acceptance of or objection to 
it, on treaty obligations under another treaty. Only the 
legal effects of treaty provisions to which the reservation 
relates can be modified or excluded.

(7)  The strong wording employed in this guideline 
does not exclude the possibility that a reservation to a 
particular treaty as well as the reactions to it may come 
to play a certain role in the interpretation of other trea-
ties by analogy or by means of a  contrario reasoning. 
However, notwithstanding some views to the contrary, the 
Commission felt that such considerations lay outside the 
scope of guideline 4.4.1, which merely recalls that such 
instruments can neither modify nor exclude the rights and 
obligations emanating from another treaty: even if the res-
ervations, acceptances or objections of which they are the 
object can play a role in interpretation, they cannot have 
modifying or excluding effects.

4.4.2  Absence of effect on rights and obligations under 
customary international law

A reservation to a treaty provision which reflects a 
rule of customary international law does not of itself 
affect the rights and obligations under that rule, which 
shall continue to apply as such between the reserving 
State or organization and other States or international 
organizations which are bound by that rule.

Commentary

(1)  Just as a reservation cannot influence pre-existing 
treaty relations of its author, it cannot have an impact on 
other obligations, of any nature, binding on the author of 
the reservation apart from the treaty. This is especially clear 
with regard to a reservation to a provision reflecting788 a rule 
of customary international law.789 Certainly, as between the 
author of the reservation and the contracting parties with 
regard to which the reservation is established, the reserva-
tion has the “normal” effect provided for in article 21, para-
graph 1, creating between those parties a specific regula-
tory system which may derogate from the customary norm 
concerned in the context of the treaty790—for example, by 
imposing less stringent obligations. Nevertheless, the res-
ervation in no way affects of itself the obligatory nature 
of the customary rule as such. It cannot release its author 
from compliance with the customary rule, if it is in effect 
with regard to the author, outside these specific regula-
tory systems.791 The ICJ has clearly stressed in this regard 
that “no reservation could release the reserving party from 

788 On the use of the word “reflect”, see Yearbook … 2007, vol. II 
(Part Two), p. 42, paragraph (1) of the commentary to guideline 3.1.8.

789 On the question of the permissibility of such reservations, see 
guideline 3.1.8, paragraph 1 (ibid.). See also G. Teboul, “Remarques 
sur les réserves aux conventions de codification”, Revue générale de 
droit international public, vol. 86 (1982), pp. 679–717.

790 Ibid., p. 708, para. 32.
791 P. Weil has stated that “the intention manifested by a state in 

regard to a given convention is henceforth of little account: whether 
it … enters reservations to such and such a clause or not, it will in any 
case be bound by any provisions of the convention that are recognized 
to possess the character of rules of customary or general international 

obligations of general maritime law existing outside and 
independently of the Convention”.792 The reason for this is 
simple: “The fact that the above-mentioned principles [of 
customary and general international law], recognized as 
such, have been codified or embodied in multilateral con-
ventions does not mean that they cease to exist and to apply 
as principles of customary law, even as regards countries 
that are parties to such conventions.”793

(2)  Modifying or excluding the application of a 
treaty provision that reflects a customary rule can indeed 
produce effects within the framework of treaty relations; 
however, it does not in any way affect the existence or 
obligatory nature of the customary rule per se.

(3)  Concretely, the effect of the reservation (and of 
the reactions to it—acceptance or objection) is to exclude 
application of the treaty rule that reflects a customary 
rule, which means that the author of the reservation is not 
bound vis-à-vis the other contracting parties to comply 
with the (treaty) rule within the framework of the treaty. 
For example, it is not required to have recourse to arbitra-
tion or an international court for any matter of interpre-
tation or application of the rule, despite a dispute settle-
ment clause contained in the treaty. Nevertheless, since 
the customary rule retains its full legal force, the author of 
the reservation is not free, by virtue of the reservation, to 
violate the customary rule (which is by definition identi-
cal); it must comply with it as such. Compliance or the 
consequences of non-compliance with the customary rule 
are not, however, part of the legal regime created by the 
treaty but are covered by general international law and 
evolve along with it.

(4)  This approach, moreover, is shared by States, 
which do not hesitate to draw the attention of the author 
of a reservation to the fact that the customary rule remains 
in force in their mutual relations, their objection notwith-
standing. See, for example, the Netherlands in its objec-
tion to several reservations to article 11, paragraph 1, of 
the Vienna Convention on Diplomatic Relations:

The Kingdom of the Netherlands does not accept the declarations by 
the People’s Republic of Bulgaria, the German Democratic Republic, 
the Mongolian People’s Republic, the Ukrainian Soviet Socialist 
Republic, the Union of Soviet Socialist Republics, the Byelorussian 
Soviet Socialist Republic and the People’s Democratic Republic of 
Yemen concerning article  11, paragraph  1, of the Convention. The 
Kingdom of the Netherlands takes the view that this provision remains 
in force in relations between it and the said States in accordance with 
international customary law.794

(5)  The Commission has already adopted a guide-
line on this matter in the framework of the third part of 
the Guide to Practice on the validity of reservations. The 
guideline in question is 3.1.8, which reads as follows:

law” (“Towards relative normativity in international law?”, AJIL, 
vol. 77, No. 3 (July 1983), p. 440).

792 North Sea Continental Shelf, Judgment, I.C.J.  Reports 1969, 
pp. 39–40, para. 65.

793 Military and Paramilitary Activities in and against Nicaragua 
(see footnote 388 above), p. 424, para. 73.

794 Multilateral Treaties  ... (footnote  359 above), chap.  III.3. In 
essence, the validity of the remark by the Netherlands is not in doubt; 
however, the way it is framed is highly debatable: it is not the treaty 
provision that remains in force between the reserving States and the 
Netherlands, but the customary norm that the provision reflects.
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3.1.8  Reservations to a provision reflecting a customary norm

1.  The fact that a treaty provision reflects a customary norm is 
a pertinent factor in assessing the validity of a reservation although 
it does not in itself constitute an obstacle to the formulation of the 
reservation to that provision.

2.  A reservation to a treaty provision which reflects a custom-
ary norm does not affect the binding nature of that customary 
norm which shall continue to apply as such between the reserv-
ing State or international organization and other States or interna-
tional organizations which are bound by that norm.795

(6)  It is the view of the Commission that paragraph 2 
of guideline  3.1.8 addresses this question satisfactorily. 
However, this paragraph has more to do with the effects 
of a reservation than with its validity. Accordingly, it 
seems sensible to turn paragraph 2 of guideline 3.1.8 into 
a new draft guideline 4.4.2.796

(7)  In making this transposition, however, the 
Commission decided to modify the text of guideline 3.1.8, 
paragraph 2, somewhat.

(8)  The principal modification involved inserting the 
words “of itself” between the words “does not” and the 
phrase “affect the rights and obligations under” the rule of 
customary international law reflected in the treaty provi-
sion to which the objection is made. The Commission in 
fact considered that while a reservation could not have 
any immediate or direct effect on the customary rights and 
obligations concerned, it could nevertheless influence the 
evolution or disappearance of the customary rule in ques-
tion owing to the expression of opinio juris.

(9)  The other changes made to the text of guide-
line 3.1.8, paragraph 2, were as follows:

–  It seemed appropriate to replace the phrase “does 
not affect the binding nature of that customary norm” with 
“does not ... affect the rights and obligations under that 
rule”, since it is these rights and obligations that are the 
subject of both the customary rule and the treaty rule;

–  While some members saw no need for such a 
change, the word “rule” was found to be preferable to the 
word “norm”; and

–  In the interest of harmonization with the other 
guidelines contained in the fourth part of the Guide to 
Practice, the phrase “the reserving State or international 
organization” was replaced with “the reserving State or 
organization”.

4.4.3  Absence of effect on a peremptory norm of gen-
eral international law (jus cogens)

A reservation to a treaty provision which reflects 
a peremptory norm of general international law 
(jus cogens) does not affect the binding nature of that 
norm, which shall continue to apply as such between 

795 Yearbook … 2007, vol. II (Part Two), p. 42. See the commentary 
thereto in ibid., pp. 42–46. 

796 It goes without saying that guideline 3.1.8 will now consist solely 
of existing paragraph 1.

the reserving State or organization and other States or 
international organizations.

Commentary

(1)  The consequence of guidelines 4.4.1 and 4.4.2 is 
that a reservation and the reactions that it elicits neither 
modify nor exclude the application of other treaty or cus-
tomary rules that bind the parties. This principle applies 
a fortiori, of course, when the treaty rule reflects a per-
emptory norm of general international law (jus cogens).

(2)  In this connection the Commission, after an 
intense debate, adopted guideline  3.1.9, which deals in 
part with this issue:

3.1.9  Reservations contrary to a rule of jus cogens

A reservation cannot exclude or modify the legal effect of a 
treaty in a manner contrary to a peremptory norm of general inter-
national law.797

(3)  It may be thought that guideline  3.1.9 has more 
to do with the effects of a reservation than it does with 
the question of its validity.798 Yet, contrary to what it had 
decided with regard to reservations to a treaty provision 
reflecting a customary rule,799 the Commission did not sim-
ply move guideline 3.1.9 to the fourth part of the Guide to 
Practice: as drafted, this guideline does not directly address 
the question of the effects of reservations to a provision 
reflecting a peremptory norm of general international law.

(4)  As there is no reason that the principle applica-
ble to reservations to a provision reflecting a customary 
rule should not be transposed to reservations to a provi-
sion reflecting a peremptory norm, and as the problem 
arises in the same terms, guideline 4.4.3 is worded sim-
ilarly to guideline  4.4.2. However, in order not to give 
the impression that some States might not be bound by 
the peremptory norm of international law in question, 
which ex hypothesi is applicable to all States and inter-
national organizations,800 the phrase “which are bound by 
that rule”, which appears at the end of guideline  4.4.2, 
was omitted. In addition, despite a view to the contrary, 
the Commission saw no reason to include the words 
“of itself”801 in guideline  4.4.3: doubtless the notion of 
jus cogens will continue to evolve,802 but it seems unlikely 
that a reservation can contribute to destabilizing a norm 
presenting such a degree of binding force.

4.5  Consequences of an invalid reservation

Commentary

(1)  Neither the  1969 nor the  1986 Vienna 
Convention deals explicitly with the question of the legal 

797 For the text of this guideline  and the commentary thereto, see 
Yearbook … 2007, vol. II (Part Two), pp. 46–48.

798  See paragraph (12) of the commentary to guideline 3.1.9, ibid., 
p. 48.

799 See paragraph (6) of the commentary to guideline 4.4.2 above.
800 Subject to the possible existence of regional peremptory norms, 

which the Commission does not intend to address.
801 See paragraph (8) of the commentary to guideline 4.4.2 above.
802 See article 64 of the Vienna Conventions (Emergence of a new 

peremptory norm of general international law (jus cogens)).
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effects of a reservation that does not meet the conditions 
of permissibility and formal validity established in arti-
cles 19 and 23, which, taken together, suggest that the 
reservation can be considered established in respect of 
another contracting State or another contracting organi-
zation as soon as that State or organization has accepted 
it in accordance with the provisions of article  20. The 
travaux préparatoires on the provisions of these two 
Conventions that concern reservations are equally unre-
vealing as to the effects—or lack thereof—that result 
from the invalidity of a reservation.

(2)  The effects attributed to a non-established res-
ervation by the Commission’s early Special Rapporteurs 
arose implicitly from their adherence to the traditional 
system of unanimity: the author of such a reservation 
could not claim to have become a party to the treaty. 
Moreover, it was not a question of determining the effects 
of a reservation that did not fulfil certain conditions of 
validity, since such conditions were of little relevance 
under the wholly intersubjective system,803 but rather of 
determining the effects of a reservation that had not been 
accepted by all the other contracting States and which, for 
that reason, did not become “part of the bargain between 
the parties”.804

(3)  From this perspective, J. L. Brierly wrote in 1950 
that “[t]he acceptance of a treaty subject to a reservation 
is ineffective unless or until every State or international 
organization whose consent is requisite to the effec-
tiveness of that reservation has consented thereto”.805 
H.  Lauterpacht expressed the same idea: “A signature, 
ratification, accession, or any other method of accepting 
a multilateral treaty is void if accompanied by a reserva-
tion or reservations not agreed to by all other parties to 
the treaty.”806 Thus, unless a reservation is established in 
this manner, it produces no effect and nullifies the con-
sent to be bound by the treaty. The League of Nations 
Committee of Experts for the Progressive Codification of 
International Law had already stressed that a “null and 
void” reservation had no effect: 

In order that any reservation whatever may be validly made in 
regard to a clause of the treaty it is essential that this reservation should 
be accepted by all the contracting parties, as would have been the case 
if it had been put forward in the course of the negotiations. If not, the 
reservation, like the signature to which it is attached, is null and void.807 

Under this system, the issue is the ineffectiveness, 
rather than the invalidity, of a reservation; consent alone 
establishes its acceptability or unacceptability to all the 
other contracting parties.

(4)  However, even Brierly, though a strong advocate 
of the system of unanimity, was aware that there might 
be reservations which, by their very nature or as a result 

803 See, however, paragraph (4) of the present commentary below.
804 [First] report on the law of treaties, by J. L. Brierly, Yearbook ... 

1950, vol.  II, document A/CN.4/23, p.  241, para.  96. See also ibid., 
vol. I, 53rd meeting, 23 June 1950, p. 90, para. 3 (J. L. Brierly).

805 [First] report on the law of treaties, by J. L. Brierly, Yearbook ... 
1950, vol. II, document A/CN.4/23, p. 224 (draft article 10, para. (3)).

806 First report on the law of treaties, by Hersch Lauterpacht, Year-
book ... 1953, vol. II, document A/CN.4/63, p. 91 (draft article 9).

807 League of Nations, Official Journal, vol. 8, No. 7 (1927), p. 881.

of the treaty to which they referred, might ipso jure have 
no potential effect. In the light of treaty practice, he con-
sidered that some treaty provisions “allow only certain 
reservations specified in the text, and prohibit all oth-
ers; these do not bear on the position of a depositary or 
the question of States being consulted in regard to res-
ervations, for such questions cannot arise as no reserva-
tions at that stage are permissible*”.808 It followed that 
States were not free to “admit any special term by way of 
reservation”,809 as he had maintained the previous year; 
there were indeed reservations that could not be accepted 
because they were prohibited by the treaty itself. Gerald 
Fitzmaurice endorsed this idea in his draft article 37, para-
graph 3, which stated: 

In those cases where the treaty itself permits certain specific reser-
vations, or a class of reservations, to be made, there is a presumption 
that any other reservations are excluded and cannot be accepted*.810

(5)  The situation changed with Sir  Humphrey 
Waldock’s first report. The fourth Special Rapporteur 
on the law of treaties, a supporter of the flexible system, 
deliberately made the sovereign right of States to formu-
late reservations subject to certain conditions of validity. 
Despite the uncertainty concerning his position on the per-
missibility of reservations that are incompatible with the 
object and purpose of the treaty,811 draft article 17, para- 
graph 1 (in his first report), “accepts the view that, unless 
the treaty itself, either expressly or by clear implication, 
forbids or restricts the making of reservations, a State is 
free, in virtue of its sovereignty, to formulate such reser-
vations as it thinks fit”.812 However, Sir Humphrey did not 
deem it appropriate to specify the effects arising from the 
formulation of a prohibited reservation; in other words, he 
set the criteria for the permissibility of reservations with-
out establishing the regime governing reservations which 
did not meet them.813

808 Report on reservations to multilateral conventions by J. L. Bri-
erly, Yearbook  ... 1951, vol.  II, document A/CN.4/41, p.  3, para.  11. 
In annex  C to his report, the Special Rapporteur provided examples 
from the Convention providing a Uniform Law for Bills of Exchange 
and Promissory Notes (1930), the Convention providing a Uni-
form Law for Cheques (1931) and the  1948 Protocol amending the 
International Convention on Economic Statistics, signed at Geneva 
on 14 December 1928.

809 [First] report on the law of treaties, by J. L. Brierly, Yearbook ... 
1950, vol. II, document A/CN.4/23, p. 239, para. 88.

810 First report on the law of treaties, by Gerald G. Fitzmaurice, 
Yearbook ... 1956, vol. II, document A/CN.4/101, p. 115.

811 See the first report on the law of treaties, by Sir Humphrey  
Waldock, Yearbook ... 1962, vol. II, document A/CN.4/144 and Add.1, 
pp. 65–66, para.  (10) of the commentary to draft article 17. See also 
paragraphs (2) and (3) of the commentary to guideline 3.1 (Permissible 
reservations), in Yearbook … 2006, vol. II (Part Two), p. 145.

812 First report on the law of treaties, Yearbook ... 1962, vol. II, docu- 
ment A/CN.4/144 and Add.1, p.  65, para.  (9) (commentary to draft 
article 17). See also ibid., p. 67, para. (15) (commentary to draft arti-
cle 18). See also the Commission’s debate, ibid., vol. I, 651st meeting, 
25 May 1962, p. 143, para. 64 (Mr. Yasseen) and the conclusions of 
the Special Rapporteur, Sir Humphrey Waldock, ibid., 653rd meeting, 
29 May 1962, p. 159, para. 57.

813 During the debate, Alfred Verdross expressed the view that the 
case of a “treaty which specifically prohibited reservations ... did not 
present any difficulties” (ibid., 652nd meeting, 28 May 1962, p. 148, 
para.  33), without, however, taking a clear position regarding the 
effects of the violation of such a specific prohibition. The members of 
the Commission were, however, aware that the problem could arise, as 
seen from the debate on draft article 27 on the functions of a depositary 
(ibid., 658th  meeting, 6  June  1962, p.  191, para.  59 (Waldock); and 
ibid., 664th meeting, 19 June 1962, p. 236, paras. 82–95).
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(6)  Sir Humphrey’s first report does, however, con-
tain several reflections on the effects of a reservation that 
it is prohibited by the treaty:

when a reservation is formulated which is not prohibited by the treaty, 
the other States are called upon to indicate whether they accept or reject 
it but, when the reservation is one prohibited by the treaty, they have 
no need to do so, for they have already expressed their objection to it 
in the treaty itself.814

While this explanation does not directly address the 
question of the effect of prohibited reservations, it has 
the merit of suggesting that they are excluded from the 
scope of the provisions concerning the consent of the 
contracting States and, subsequently, of all the provisions 
concerning the effects of reservations with the exception 
of the potential validation of an otherwise inadmissible 
reservation through the unanimous consent of all the con-
tracting States.815

(7)  For a long time, the Commission gave separate—
and rather confusing—treatment to the question of reser-
vations that are incompatible with the object and purpose 
of the treaty, and that of prohibited reservations. Thus, 
paragraph  2  (b) of draft article  20  (Effects of reserva-
tions), adopted by the Commission on first reading, envis-
aged the legal effect of a reservation only in the context 
of an objection to it made on the grounds of its incompat-
ibility with the object and purpose of the treaty:

An objection to a reservation by a State which considers it to be 
incompatible with the object and purpose of the treaty precludes the 
entry into force of the treaty as between the objecting and the reserv-
ing State, unless a contrary intention shall have been expressed by the 
objecting State.816

(8)  It is also clear from this statement that the effect 
of an objection—which was (at that time) also subject to 
the requirement that it must be compatible with the object 
and purpose of the treaty, in accordance with the advisory 
opinion of the ICJ817—was envisaged only in the case of 
reservations that were incompatible (or deemed incom-
patible) with the object and purpose of the treaty. In 1965, 
however, in response to several States’ criticism of this 

814 Ibid., vol. II, document A/CN.4/144 and Add.1, p. 65, para. (9) 
(commentary to draft article  17). In that connection, see the [first] 
report on the law of treaties by J. L. Brierly, Yearbook ... 1950, vol. II, 
document A/CN.4/23, p. 239, para. 88.

815 Draft article 17, para. 1 (b), first report on the law of treaties by 
Sir Humphrey Waldock: “The formulation of a reservation, the mak-
ing of which is expressly prohibited or impliedly excluded under any 
of the provisions of sub-paragraph (a), is inadmissible unless the prior 
consent of all the other interested States has been first obtained” (Year-
book  ... 1962, vol.  II, document A/CN.4/144 and Add.1, p.  60). See 
also draft article  18 as proposed by Waldock in his fourth report on 
the law of treaties, Yearbook  ... 1965, vol.  II, document A/CN.4/177 
and Add.1–2, p. 50. On the question of the unanimous consent of the 
contracting States and contracting organizations, see guideline  3.3.3 
above and the commentary thereto, in particular paragraph (3).

816 Yearbook ... 1962, vol. II, document A/5209, p. 176.
817 In 1951, the Court stated: “it is the compatibility of a reservation 

with the object and purpose of the Convention that must furnish the cri-
terion for the attitude of a State in making the reservation on accession 
as well as for the appraisal by a State in objecting to the reservation. 
Such is the rule of conduct which must guide every State in the appraisal 
which it must make, individually and from its own standpoint, of the 
admissibility of any reservation” (Reservations to the Convention on the 
Prevention and Punishment of the Crime of Genocide (see footnote 323 
above), p. 24). For a thorough analysis of the differences between the 
legal system adopted by the Commission and the Court’s 1951 advisory 
opinion, see Koh, loc. cit. (footnote 517 above), pp. 88–95.

restriction of the right to make objections to reservations, 
the Special Rapporteur proposed new wording818 in order 
to make a clearer distinction between objections and the 
validity of reservations. But as a result, invalid reserva-
tions fell outside of the work of the Commission and the 
Conference and would remain so until the adoption of the 
Vienna Convention.

(9)  The fact that the 1969 Vienna Convention contains 
no rules on invalid reservations is, moreover, a consequence 
of the wording of article 21, paragraph 1, on the affect of 
acceptance of a reservation: only reservations that are per-
missible under the conditions established in article 19, for-
mulated in accordance with the provisions of article 23 and 
accepted by another contracting party in accordance with 
article 20819 can be considered established under the terms 
of this provision. Clearly, a reservation that is not valid 
does not meet these cumulative conditions, even if it has 
been accepted by one or more contracting parties.

(10)  This explanation is not, however, included in 
article 21, paragraph 3, on objections to reservations. But 
that does not mean that the Convention determines the 
legal effects of an invalid reservation to which an objec-
tion has been made: under article 20, paragraph 4 (c), in 
order for such an objection to produce the effect envis-
aged in article 21, paragraph 3, at least one acceptance is 
required;820 however, the effects of acceptance of an inva-
lid reservation are not governed by the Convention.

(11)  The travaux of the United Nations Conference on 
the Law of Treaties clearly confirm that the 1969 Vienna 
Convention says nothing about the consequences of inva-
lid reservations, let alone their effects. In 1968, during 
the first session of the Conference, the United States pro-
posed adding, in the chapeau of future article 20, para-
graph  4, after “In cases not falling under the preceding 
paragraphs”, the following specification: “and unless the 
reservation is prohibited by virtue of article  16 [future 
article  19]:”.821 According to the explanation given by 
Herbert  W. Briggs, the United  States representative, in 
support of the amendment: 

The purpose of the United States amendment to paragraph 4 was to 
extend the applicability of the prohibited categories of reservations set 
out in article 16 to the decisions made by States under paragraph 4 of 
article l7 in accepting or objecting to a proposed reservation. In particu-
lar, the proposal would preclude acceptance by another contracting State 

818 Fourth report on the law of treaties, Yearbook  ... 1965, vol.  II, 
document A/CN.4/177 and Add.1–2, p. 52, para. 9 (Observations and 
proposals of the Special  Rapporteur on draft article  19). Draft arti-
cle 19, paragraph 4, as proposed by Waldock, states:

  “4.  In other cases, unless the State [sic – read ‘the treaty’?] con-
cerned otherwise specifies:
  “(a)  acceptance of a reservation by any party constitutes the 
reserving State a party to the treaty in relation to such party;
  “(b)  objection to a reservation by any party precludes the entry 
into force of the treaty as between the objecting and the reserving 
State”  (ibid., p. 54).
819 See guideline  4.1 above (Establishment of a reservation with 

regard to another State or another organization) and the commentary 
thereto.

820 See paragraphs (2) and (3) of the commentary to guideline 4.3.2 
above.

821 A/CONF.39/C.1/L.127, reproduced in Official Records of the 
United Nations Conference on the Law of Treaties, First and Second 
Sessions … (A/CONF.39/11/Add.2) (see footnote 331 above), p. 136, 
para. 179 (v) (d).
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of a reservation prohibited by the treaty, and the test of incompatibility 
with the object or purpose of the treaty set out in sub-paragraph (c) of 
article l6 would then be applicable to such acceptance or objection. It 
was a shortcoming of sub-paragraph  (c) that it laid down a criterion 
of incompatibility for a prohibited reservation, but failed to make it 
explicitly applicable to the acceptance or objection to a reservation.822

(12)  Although it is unclear from Briggs’ explana-
tions, which focused primarily on extending the criteria 
for the permissibility of a reservation to include accept-
ances and objections, the effect of the amendment pro-
posed by the United  States would unquestionably have 
been that the system of acceptances of and objections to 
reservations established in article 20, paragraph 4, applied 
only to reservations that met the criteria for permissibility 
under article 19. Acceptance of and objection to an imper-
missible reservation are clearly excluded from the scope 
of this amendment823 even though no new rule concern-
ing such reservations was proposed. The representative of 
Canada, Max H. Wershof, then asked, “[W]as paragraph C 
of the United States amendment (A/CONF.39/С.1/L.127) 
consistent with the intention of the International Law 
Commission regarding incompatible reservations?”824 
Sir  Humphrey, in his capacity as Expert Consultant, 
replied: “The answer was ... Yes, since it would in effect 
restate the rule already laid down in article 16.”825

(13)  The “drafting” amendment proposed by the 
United  States was sent to the Drafting Committee.826 
However, neither the language that was provisionally 
adopted by the Drafting Committee and submitted to the 
Committee of the Whole on 15 May 1968,827 nor the lan-
guage ultimately adopted by the Committee of the Whole 
and referred to the plenary Conference,828 contained the 
wording proposed by the United  States, although the 
failure to incorporate it is not explained in the published 
materials of the Conference. It is, however, clear that the 
International Law Commission and the Conference con-
sidered that the case of impermissible reservations was 
not the subject of express rules adopted at the conclusion 
of their work and that the provisions of articles 20 and 21 
of the Vienna Convention did not apply to that situation.

(14)  During the Commission’s work on the question 
of treaties concluded between States and international 

822 Official Records of the United Nations Conference on the Law of 
Treaties, First Session … (A/CONF.39/11) (see footnote 331 above), 
21st meeting of the Committee of the Whole, 10 April 1968, p. 108, 
para. 11.

823 It is, however, not entirely clear why the same restriction should 
not apply to the cases covered by paragraph 2 (treaties that must be 
applied in their entirety) and paragraph 3 (constituent instruments of 
international organizations).

824 Official Records of the United Nations Conference on the Law of 
Treaties, First Session … (A/CONF.39/11) (see footnote 331 above), 
24th meeting, 16 April 1968, pp. 132–133, para. 77.

825 Ibid., 25th  meeting, 16 April 1968, p.  133, para.  4. Draft arti-
cle 16 became article 19 of the Convention.

826 Ibid., pp. 135–136, para. 38.
827 A/CONF.39/C.1/L.344, Official Records of the United Nations 

Conference on the Law of Treaties, First and Second Sessions … (A/
CONF.39/11/Add.2) (footnote 331 above), p. 137, para. 185.

828 The language was approved by 60 votes to 15, with 13 absten-
tions (Official Records of the United Nations Conference on the Law of 
Treaties, Second Session … (A/CONF.39/11/Add.1) (see footnote 357 
above), 85th meeting of the Committee of the Whole, 10 April 1969, 
p. 221, paras. 33–34). For the text of this provision, see Official Records 
of the United Nations Conference on the Law of Treaties, First and Sec-
ond Sessions … (A/CONF.39/11/Add.2) (footnote 331 above), p. 258.

organizations or between two or more international organi-
zations and the work of the United Nations Conference on 
the Law of Treaties of 1986, the question of the potential 
effects of a reservation formulated despite the conditions for 
permissibility in article 19 was not addressed. Nevertheless, 
Paul Reuter, Special Rapporteur of the Commission on 
the topic, recognized that “[e]ven in the case of treaties 
between States, the question of reservations has always 
been a thorny and controversial issue, and even the pro-
visions of the Vienna Convention have not eliminated all 
these difficulties”.829 Nonetheless, the Special Rapporteur 
“thought it wise not to depart from that Convention where 
the concept of reservations was concerned”.830 

(15)  In its observations on the Human Rights 
Committee’s general comment No. 24, the United King- 
dom also recognized, at least in principle,831 that 
the 1969 Vienna Convention did not cover the question 
of impermissible reservations:

The Committee correctly identifies articles 20 and 21 of the Vienna 
Convention on the Law of Treaties as containing the rules which, taken 
together, regulate the legal effect of reservations to multilateral treaties. 
The United Kingdom wonders however whether the Committee is right 
to assume their applicability to incompatible reservations. The rules 
cited clearly do apply to reservations which are fully compatible with 
the object and purpose but remain open for acceptance or objection ... . 
It is questionable however whether they were intended also to cover 
reservations which are inadmissible in limine.832

(16)  Admittedly, neither the 1969 nor the 1986 Vienna 
Convention—which are largely similar, including in this 
respect—contains clear and precise rules concerning the 
effects of an invalid reservation.833 That is, without a doubt, 
one of the most serious lacunae in the matter of reserva-
tions in the Vienna Conventions. It has been referred to as 
a “normative gap”, and the gap is all the more troubling in 
that the travaux préparatoires do not offer any clear indica-
tions as to the intentions of the authors of the 1969 Vienna 
Convention, but instead give the impression that they delib-
erately left the question open. However, what was accept-
able in a general treaty on the law of treaties in view of 
the differences raised by the question is not acceptable 
when the aim is precisely to fill the gaps left by the Vienna 
Conventions in the matter of reservations.

829 Tenth report on the question of treaties concluded between States 
and international organizations or between two or more international 
organizations by Paul Reuter, Yearbook  ... 1981, vol.  II (Part  One), 
document A/CN.4/341 and Add. l, p. 56, para. 53. The Special Rap-
porteur referred to P.-H. Imbert, Les réserves aux traités multilatéraux, 
op. cit. (footnote 540 above), and, by the same author, “La question des 
réserves dans la décision arbitrale du 30 juin 1977 …”, loc. cit. (foot-
note 534 above), pp. 29–58.

830 Yearbook  ... 1977, vol.  I, 1434th meeting, 6  June 1977, p.  98, 
para. 4 (P. Reuter).

831 See footnote 870 below. While the United Kingdom considered 
that inadmissible reservations were not covered by the Vienna Con-
ventions, the solution that it proposed was, ultimately, simply to apply 
article 21, paragraph 3, of the Conventions to them.

832 Official Records of the General Assembly, Fiftieth Session, Sup-
plement No. 40 (see footnote 652 above), annex VI, p. 138, para. 13.

833 In that regard, see Gaja, “Il regime della Convenzione di 
Vienna…”, loc.  cit. (footnote  744 above), pp.  349–361; B.  Simma, 
“Reservations to human rights treaties—some recent developments”, 
in Liber Amicorum: Professor Ignaz Seidl-Hohenveldern in Honour 
of His  80th  Birthday, The  Hague, Kluwer, 1998, pp.  667–668; and 
C. Tomuschat, “International law: ensuring the survival of mankind on 
the eve of a new century”, Collected Courses of the Hague Academy of 
International Law, vol. 281 (1999), p. 321.
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(17)  In this area, it is particularly striking that:

the 1969 Vienna Convention has not frozen the law. Regardless of the 
fact that it leaves behind many ambiguities, that it contains gaps on 
sometimes highly important points and that it could not foresee rules 
applicable to problems that did not arise, or hardly arose, at the time 
of its preparation ..., the Convention served as a point of departure for 
new practices that are not, or not fully, followed with any consistency 
at the present time.834

In accordance with the method of work that has been 
followed by the Commission in the preparation of the 
Guide to Practice,835 it has assumed that the treaty rules—
which are silent on the question of the effects of invalid 
reservations—are established, and that it “simply try to 
fill the gaps and, where possible and desirable, to remove 
their ambiguities while retaining their versatility and 
flexibility”.836

(18)  In so doing, the Commission had not intended 
to legislate and to establish ex nihilo rules concerning the 
effects of a reservation that does not meet the criteria for 
validity. State practice, international jurisprudence and 
doctrine have already developed approaches and solu-
tions on this matter which the Commission considers per-
fectly suitable for guiding its work. It is a question not of 
creating, but of systematizing, the applicable principles 
and rules in a reasonable manner while introducing el-
ements of progressive development, and of preserving the 
general spirit of the Vienna system.

(19)  The title of section 4.5 of the Guide to Practice, 
“Consequences of an invalid reservation”, was preferred 
over the one that was initially proposed, “Effects of an 
invalid reservation”,837 because the main consequence 
of these instruments is, precisely, that they are devoid of 
legal effects.

(20)  Furthermore, it should be noted that inva-
lid reservations, whose consequences are explicitly set 
out in this section of the Guide to Practice, are invalid 
either because they do not meet the formal and proce-
dural requirements prescribed in Part 2 or because they 

834 First report on the law and practice relating to reservations to 
treaties by Alain Pellet, Yearbook  ... 1995, vol.  II (Part  One), docu-
ment A/CN.4/470, p. 152, para. 161.

835 In 2006, during the Commission’s consideration of the tenth report 
on reservations to treaties (Yearbook … 2005, vol. II (Part One), docu-
ment A/CN.4/558 and Add.1–2), “[i]t was even questioned whether the 
Commission should take up the matter of the consequences of the inva-
lidity of reservations, which, perhaps wisely, had not been addressed 
in the 1969 and  1986 Vienna Conventions. Perhaps that gap should 
not be filled; the regime that allowed States to decide on the valid-
ity of reservations and to draw the consequences already existed, and 
there was no reason to change it” (Yearbook … 2006, vol. II (Part Two), 
p. 137, para. 142). In the Sixth Committee, however, this was said to 
be a key issue for the study (Official Records of the General Assembly, 
Sixty-First Session, Sixth Committee, 17th meeting (A/C.6/61/SR.17), 
para. 5 (France)). Several delegations supported the idea that impermis-
sible reservations were null and void (ibid., 16th meeting (A/C.6/61/
SR.16), para. 43 (Sweden) and para. 51 (Austria); ibid., 17th meeting 
(A/C.6/61/SR.17), para. 7 (France)); it was hoped that the specific con-
sequences arising from that nullity would be spelled out in the Guide 
to Practice (ibid., 16th meeting (A/C.6/61/SR.16), para. 59 (Canada)).

836 First report on the law and practice relating to reservations to 
treaties (Yearbook … 1995, vol. II (Part One), document A/CN.4/470), 
p. 152, para. 163.

837 Fifteenth report on reservations to treaties, Yearbook  … 2010, 
vol. II (Part One), document A/CN.4/624 and Add.1–2, p. 27, para. 129.

are deemed impermissible according to the provisions 
of Part 3. The use of the words “validity/invalidity” and 
“valid/invalid” is consistent with the broad definition 
of the expression “validity of reservations” adopted by 
the Commission in 2006 in order “to describe the intel-
lectual operation consisting in determining whether a 
unilateral statement made by a State or an international 
organization and purporting to exclude or modify the 
legal effect of certain provisions of the treaty in their 
application to that State or organization was capable of 
producing the effects attached in principle to the formu-
lation of a reservation”.838

4.5.1 [3.3.2, later 4.5.1 and 4.5.2]  Nullity of an invalid 
reservation

A reservation that does not meet the conditions of 
formal validity and permissibility set out in Parts 2 
and 3 of the Guide to Practice is null and void, and 
therefore devoid of legal effect. 

Commentary

(1)  By clearly indicating that a reservation that does 
not meet the conditions of formal validity and permissi-
bility set out in Parts 2 and 3 of the Guide to Practice 
is null and void and by formally stating the consequence 
that it is devoid of effect, guideline 4.5.1 aims to fill one 
of the major gaps in the Vienna Conventions, which delib-
erately left this question unanswered,839 despite its very 
great practical importance.

(2)  This guideline, which is probably one of the most 
important provisions in the Guide to Practice, does not 
duplicate guideline 3.3 (Consequences of the impermissi-
bility of a reservation).840 First of all, it deals with both the 
formal invalidity and the impermissibility of reservations;841 
whereas Part 3, and in particular the first three sections 
thereof, concerns only the permissibility of reservations. 
There is no reason to exclude from the conditions for the 
validity of a reservation—which, if not met, render the 
reservation null and void—those which concern form. 
A reservation that was not formulated in writing,842 was not 
communicated to the other concerned parties843 or was for-
mulated late844 is also, in principle, unable to produce legal 

838 Yearbook … 2006, vol.  II (Part Two), p. 1434, para.  (2) of the 
general introduction to Part 3 of the Guide to Practice.

839 See paragraph (16) of the general introduction to section 4.5 of 
the Guide to Practice, above.

840 See footnote 368 above.
841 See paragraph (20) of the general introduction to section 4.5 of the 

Guide to Practice above. This broad scope explains why guideline 4.5.1 
is in Part 4 and not Part 3 of the Guide to Practice (see a contrario the 
reasons for the inclusion of guideline 3.3.2 in Part 3, in paragraphs (5) 
to (7) of the commentary to the latter (see also paragraph (11) of the 
commentary to guideline 3.3.3)).

842 Article  23, paragraph  1, of the Vienna Conventions. See also 
guideline  2.1.1 (Written form) and the commentary thereto, Year-
book ... 2002, vol. II (Part Two), pp. 28–29.

843 Article  23, paragraph  1, of the Vienna Conventions. See also 
guideline 2.1.5 (Communication of reservations) and the commentary 
thereto, ibid., pp. 34–38.

844 See guideline 2.3 (Late reservations) and guidelines 2.3.1 (Late 
formulation of a reservation) to  2.3.5 (Widening of the scope of a 
reservation) and the commentary thereto, Yearbook  ... 2001, vol.  II 
(Part  Two) and corrigendum, pp.  184–192 and Yearbook  … 2004, 
vol. II (Part Two), pp. 106–108.
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effects; it is null and void.845 Secondly, guideline 4.5.1 is 
“downstream” from guidelines 3.1 and 3.3.2, of which it 
draws the consequences: the latter establish the conditions 
under which a reservation is impermissible, while guide-
line 4.5.1 infers from such impermissibility that the reserva-
tion is null and void, and produces no legal effects.

(3)  The purpose of the phrase “null and void” is to 
recall that this nullity is not dependent on the reactions 
of other contracting States or contracting organizations, 
something that guidelines 3.3.2 and 4.5.3 state even more 
clearly.

(4)  While the nullity of a reservation and the con-
sequences or effects of that nullity are certainly interde-
pendent, they are two different issues. It is not possible 
first to consider the effects of an impermissible reserva-
tion and then to deduce its nullity: the fact that a legal act 
produces no effect does not necessarily mean that it is null 
and void. It is the characteristics of the act that influence 
its effects, not the other way around. In that regard, the 
nullity of an act is merely one of its characteristics, which, 
in turn, influences the capacity of the act to produce or 
modify a legal situation.

(5)  With regard to acts which are null and void 
under civil law, the great French jurist Marcel Planiol 
has explained: [u]n acte juridique est nul lorsqu’il se 
trouve privé d’effets par la loi, bien qui’il ait été réelle-
ment accompli, et qu’aucun obstacle ne le rende inutile. 
La nullité suppose que l’acte pourrait produire tous ses 
effets, si la loi le permettait. (“a legal act is null and void 
when it is deprived of effect by law, even if it was in fact 
carried out and no obstacle renders it useless. Nullity pre-
supposes that the act could produce all of its effects if the 
law allowed it to do so.”)846

The Dictionnaire de droit international public defines 
“nullity” as a

[c]aractéristique d’un acte juridique, ou d’une disposition d’un acte, 
dépourvu de valeur juridique, en raison de l’absence des conditions de 
forme ou de fond nécessaires pour sa validité. (“characteristic of a legal 
act or of a provision of an act, lacking legal value due to the absence of 
formal or substantive requirements necessary for its validity.”)847 

This is precisely the situation in the case of a reservation 
which does not meet the criteria for permissibility under 
article 19 of the Vienna Conventions: it does not meet the 
requirements for permissibility and, for this reason, has 
no legal value. Had the reservation met the requirements 
for permissibility, it could have produced legal effects.

(6)  Leaving it to the contracting parties to assess 
the permissibility of a reservation ultimately amounts 

845 In addition, guideline 4.5 is the equivalent for invalid reserva-
tions of guideline 4.1 for valid reservations (established reservations): 
these guidelines both related to the two types of conditions (substantive 
or formal) that allow a reservation to be considered “established”, in 
the first case (provided that it was also accepted by at least one other 
contracting State or contracting organization) or “invalid”, in the sec-
ond case.

846 Cited by Paul Guggenheim, “La validité et la nullité des actes 
juridiques internationaux”, Receuil des Cours de l’Académie de Droit 
International de la Haye, 1949-I, vol. 74, p. 208.

847 J. Salmon (ed.), Dictionnaire de droit international public, Brus-
sels, Bruylant, 2001, p. 760 (nullité).

to denying any effet  utile to article  19 of the Vienna 
Conventions (the  1986 text of which is reproduced in 
guideline  3.1), even though it is central to the Vienna 
regime and formulates (a  contrario) the conditions for 
the permissibility of reservations not as a set of factors 
which States and international organizations should take 
into account, but in prescriptive language.848 The oppo-
site position would imply that, by accepting a reservation 
that does not meet the conditions for permissibility estab-
lished in the 1969 and 1986 Vienna Conventions, States 
can validate it; this would deprive article 19 of any sub-
stance and would contradict guideline 3.3.2.

(7)  It therefore is reasonable and in line with the logic 
of the Vienna regime to establish this solution on which 
those who espouse permissibility and those who espouse 
opposability849 agree, and which also accords with the 
positions taken by the human rights treaty bodies,850 
namely that failure to respect the conditions for the per-
missibility of reservations laid down in article 19 of the 
Vienna Conventions and repeated in draft guideline 3.1 
nullifies the reservation. The nullity of an impermissible 
reservation is in no way a matter of lex ferenda; it is sol-
idly established in State practice.

(8)  It is not unusual for States to formulate objections 
to reservations which are incompatible with the object 
and purpose of the treaty while at the same time noting 
that they consider the reservation to be “null and void”.

(9)  As early as in 1955 and 1957, upon ratifying 
the Geneva Conventions for the protection of war vic-
tims, the United  Kingdom and the United  States made 
objections to reservations formulated by several Eastern 
European States, stating that, since the reservations 
in question were null and void, the Conventions in 
their entirety applied to the reserving States. Thus, the 
United Kingdom declared that 

whilst they regard all the above-mentioned States as being parties to the 
above-mentioned Conventions, they do not regard the above-mentioned 
reservations thereto made by those States as valid, and will therefore 
regard any application of any of those reservations as constituting a 
breach of the Convention to which the reservation relates.851 

848 “A State may ... formulate a reservation, unless ...” which clearly 
means a contrario “a State cannot formulate a reservation if ...”.

849 Even though they do not draw all the consequences. On the oppo-
sition between these two “schools”, see paragraph (4) of the introduc-
tory commentary to Part 3 of the Guide to Practice (Permissibility of 
reservations and interpretative declarations), Yearbook … 2006, vol. II 
(Part Two), p. 144; see also the first report on the law and practice relat-
ing to reservations to treaties, Yearbook  ... 1995, vol.  II (Part  One), 
document A/CN.4/470, pp. 142–143, paras. 101–105.

850 See paragraph (16) of the commentary to guideline 3.2, as well as 
the commentary to guidelines 3.2.1 (Competence of the treaty monitor-
ing bodies to assess the permissibility of reservations) and 3.2.2 (Speci-
fication of the competence of treaty monitoring bodies to assess the 
permissibility of reservations), Yearbook … 2009, vol.  II (Part Two), 
pp. 122–123.

851 United Nations, Treaty Series, vol. 278, No. 1957, p. 268. See 
also the identical objections in connection with the four Geneva Con-
ventions for the protection of war victims made by the United States. 
The objection in connection with the Geneva Convention relative to the 
treatment of prisoners of war reads: “Rejecting the reservations which 
States have made with respect to the Geneva Convention relative to the 
treatment of prisoners of war, the United States accepts treaty relations 
with all parties to that Convention, except as to the changes proposed 
by such reservations” (ibid., vol. 213, No. 972, p. 383).
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For its part, in 1982, 

the Government of the Union of Soviet Socialist Republics [did] not 
recognize the validity of the reservation made by the Government 
of the Kingdom of Saudi Arabia on its accession to the 1961 Vienna 
Convention on Diplomatic Relations, since that reservation [was] 
contrary to one of the most important provisions of the Convention, 
namely, that “the diplomatic bag shall not be opened or detained”.852

Similarly, Italy formulated an objection to the reservation 
to the International Covenant on Civil and Political Rights 
formulated by the United States:

In the opinion of Italy reservations to the provisions contained in arti-
cle  6 are not permitted, as specified in article  4, paragraph  2, of the 
Covenant. Therefore this reservation is null and void since it is incom-
patible with the object and the purpose of article 6 of the Covenant.853 

In 1995, Finland, the Netherlands and Sweden made 
objections that were comparable to the declarations for-
mulated by Egypt upon acceding to the Basel Convention 
on the control of transboundary movements of hazardous 
wastes and their disposal. In its objection, the Netherlands 
stated:

The Kingdom of the Netherlands considers the declaration on the 
requirement of prior permission for passage through the territorial sea 
made by Egypt a reservation which is null and void.854 

The Governments of Finland and Sweden also stated in 
their objections that they considered the declarations to 
be null and void.855 The reactions of Sweden to reserva-
tions judged invalid frequently contain this statement, 
regardless of whether the reservation is prohibited by the 
treaty,856 was formulated late857 or is incompatible with 
the object and purpose of the treaty.858 In the latter cat-
egory, Sweden’s reaction to the declaration in respect of 
the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment formulated by the 
German Democratic Republic859 is particularly explicit:

852 Multilateral Treaties ... (footnote 359 above), chap. III.3.
853 Ibid., chap. IV.4.
854 Ibid., chap.  XXVII.3. Article  26, paragraph  1, of the Conven-

tion stipulates that “[n]o reservation or exception may be made to this 
Convention.”

855 Ibid., chap. XXVII.3.
856 Ibid.
857 The objection by Sweden to the late declaration of Egypt to the 

Basel Convention on the control of transboundary movements of haz-
ardous wastes and their disposal was, however, justified by both the 
Convention’s prohibition of reservations and the fact that “these decla-
rations were made almost two years after the accession by Egypt con-
trary to the rule laid down in article 26, paragraph 2 of the Basel Con-
vention” (ibid.). Finland, however, justified its objection based solely 
on the fact that the declarations were, in any event, late (ibid.). Italy 
also considered that the declarations formulated by Egypt were late and 
that “for these reasons, the deposit of the aforementioned declarations 
cannot be allowed, regardless of their content” (ibid.).

858 See the objections of Sweden to the reservations to the Inter-
national Covenant on Civil and Political Rights formulated by the 
Maldives and Mauritania (ibid., chap. IV.4); its objections to the reser-
vations to the Convention on the Elimination of All Forms of Discrimi-
nation against Women formulated by Bahrain, Brunei Darussalam, 
the Democratic People’s Republic of Korea, the Federated States of 
Micronesia, Oman and the United Arab Emirates (ibid., chap. IV.8) and 
its objections to the reservation and interpretative declaration to the 
Convention on the Rights of Persons with Disabilities formulated by 
El Salvador and Thailand, respectively (ibid., chap. IV.15).

859 The German Democratic Republic had declared upon signing 
and ratifying the Convention that it “will bear its share only of those 
expenses in accordance with article  17, paragraph  7, and article  18, 

The Government of Sweden has come to the conclusion that the dec-
laration made by the German Democratic Republic is incompatible 
with the object and purpose of the Convention and therefore is invalid 
according to article  19  (c) of the Vienna Convention on the Law of 
Treaties.860

(10)  This objection makes it clear that the nullity of the 
reservation is a consequence not of the objection made by 
the Government of Sweden, but of the fact that the declara-
tion made by the German Democratic Republic does not 
meet the requirements for the permissibility of a reserva-
tion. This is an objective issue that does not depend on the 
reactions of the other contracting parties, even if they might 
help to assess the compatibility of the reservation with the 
requirements of article  19 of the Vienna Conventions as 
reflected in guideline 3.1 (Permissible reservations).861

(11)  It is not a question of granting the parties a 
competence which is clearly not theirs; individually, the 
contracting States and contracting organizations are not 
authorized to determine the nullity of an invalid reserva-
tion.862 Moreover, that is not the purpose of these objec-
tions and they should not be understood in that manner.

(12)  However, and this is particularly important in 
a system that lacks a control and annulment mechanism, 
such objections express the views of their authors on the 
question of the validity and effects of an invalid reserva-
tion863 and are of particular importance in the context of 
the reservations dialogue. As the representative of Sweden 
pointed out in 2005 in the Sixth Committee:

Theoretically, an objection was not necessary in order to establish 
that fact but was merely a way of calling attention to it. The objection 
therefore had no real legal effect of its own and did not even have to be 
seen as an objection per se; consequently, the time limit of 12 months 
specified in article 20, paragraph 5, of the Convention, should not apply. 
However, in the absence of a body that could authoritatively classify a 
reservation as invalid, such as the European Court of Human Rights, 
such “objections” still served an important purpose.864 

(13)  It is also highly significant that in formulat-
ing objections to reservations that they consider invalid, 
States often pay very little attention to the conditions gov-
erning the efficacy of their objections. With regard to the 
Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, for example, nine 
States865 formulated objections against four reservations; 
of the 18 objections, 12 were late, which tends to show 
that their authors were convinced that the nullity of the 
reservations in question did not depend on their negative 

paragraph 5, of the Convention arising from activities under the com-
petence of the Committee as recognized by the German Democratic 
Republic” (ibid., chap. IV.9). See also the third report on reservations 
to treaties, Yearbook ... 1998, vol. II (Part One), document A/CN.4/491 
and Add.1–6, p. 259, para. 217.

860 Multilateral Treaties ... (footnote 359 above), chap. IV.9.
861 See also paragraphs (1) to  (3) of the commentary to guide-

line 3.3.2 above. 
862 See also Klabbers, “Accepting the unacceptable? …”, loc.  cit. 

(see footnote 676 above), p. 184.
863 See also guideline  3.2 (Assessment of the permissibility of 

reservations) and the commentary thereto, Yearbook  … 2009, vol.  II 
(Part Two), pp. 117–122.

864 Official Records of the General Assembly, Sixtieth Session, Sixth 
Committee, 14th meeting (A/C.6/60/SR.14), para. 22.

865 Denmark, France, Finland, Germany, Luxembourg, the Neth-
erlands, Norway, Spain and Sweden (Multilateral Treaties  ... (foot-
note 359 above), chap. IV.9).
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reactions but pre-dated their formulation. In other words, 
these objections recognize a pre-existing nullity based on 
objective criteria.

(14)  Simply to state that a reservation is null and void, 
as in the first part of guideline 4.5.1, does not resolve the 
question of the effects—or lack thereof—of this nullity 
on the treaty and on potential treaty relations between the 
author of the reservation and the other contracting par-
ties; the Vienna Conventions are silent on this matter.866 
It is therefore necessary to refer to the basic principles 
underlying all the law of treaties (beginning with the rules 
applicable to reservations), and above all, to the principle 
of consent. 

(15)  Many objections are formulated in respect of 
reservations that are considered impermissible, either 
because they are prohibited by the treaty or because they 
are incompatible with its object and purpose, without pre-
cluding the entry into force of the treaty. This practice is 
fully consistent with the principle set out in article  20, 
paragraph 4 (b), and article 21, paragraph 3, of the Vienna 
Conventions, although it might seem surprising that it was 
primarily (but not exclusively) the Western States which, 
at the United Nations Conference on the Law of Treaties, 
expressed serious misgivings regarding the reversal of the 
presumption that was strongly supported by the Eastern 
countries.867 But the fact that the treaty remains in force 
does not answer the question of the status of the reservation.

(16)  The objection by Belgium to the reserva-
tions of Cambodia and the United Arab Republic to the 
Vienna Convention on Diplomatic Relations illustrates 
the problem. Upon ratifying the Convention in  1968, 
the Government of Belgium stated that it considered 
“the reservation made by the United  Arab Republic 
and the Kingdom of Cambodia to paragraph  2 of arti-
cle  37 to be incompatible with the letter and spirit of 
the Convention”,868 without drawing any particular con-
sequences. But in  1975, in reaction to the confirmation 
of these reservations and to a comparable reservation by 
Morocco, Belgium explained:

The Government of the Kingdom of Belgium objects to the reserva-
tions made with respect to article 27, paragraph 3, by Bahrain and with 
respect to article 37, paragraph 2, by the United Arab Republic (now 
the Arab Republic of Egypt), Cambodia (now the Khmer Republic) and 
Morocco. The Government nevertheless considers that the Convention 
remains in force as between it and the aforementioned States, respec-
tively, except in respect of the provisions which in each case are the 
subject of the said reservations*.869 

In other words, according to Belgium, despite the reser-
vations’ incompatibility with “the letter and spirit” of the 
Convention, the latter would enter into force between Bel-
gium and the authors of the impermissible reservations. 
However, the provisions to which the reservations referred 
would not apply as between the authors of those reservations 

866 See the commentary to the introduction to section  4.5, para-
graphs (1) to (13) above.

867 See the commentary to guideline 4.3.4 (Non-entry into force of 
the treaty as between the author of a reservation and the author of an 
objection with maximum effect), paragraphs (7) to (13) above. See also 
the commentary to guideline 2.6.8 (Expression of intention to preclude 
the entry into force of the treaty), Yearbook … 2008, vol. II (Part Two), 
pp. 85–86, para. (1).

868 Multilateral Treaties ... (footnote 359 above), chap. III.3.
869 Ibid.

and Belgium; this amounts to giving impermissible reser-
vations the same effect as permissible reservations.

(17)  The approach taken in the objection by Belgium, 
which is somewhat unusual,870 appears to correspond to 
the one envisaged in article 21, paragraph 3, of the Vienna 
Conventions in the case of a simple objection.871

(18)  It is, however, highly debatable; it draws no 
real consequences from the nullity of the reservation but 
treats it in the same way as a permissible reservation by 
letting in “through the back door” what was excluded by 
the authors of the 1969 and 1986 Vienna Conventions.872 

870 See, however, the objection by the Netherlands to the reservation 
to the International Covenant on Civil and Political Rights formulated 
by the United States:

  “The Government of the Kingdom of the Netherlands objects 
to the reservations with respect to capital punishment for crimes 
committed by persons below eighteen years of age, since it follows 
from the text and history of the Covenant that the said reservation 
is incompatible with the text, the object and purpose of article 6 of 
the Covenant, which according to article 4 lays down the minimum 
standard for the protection of the right to life.
  “The Government of the Kingdom of the Netherlands objects to the 
reservation with respect to article 7 of the Covenant, since it follows 
from the text and the interpretation of this article that the said reser-
vation is incompatible with the object and purpose of the Covenant.
  “In the opinion of the Government of the Kingdom of the Neth-
erlands this reservation has the same effect as a general derogation 
from this article, while according to article 4 of the Covenant, no 
derogations, not even in times of public emergency, are permitted.
  “It is the understanding of the Government of the Kingdom of the 
Netherlands that the understandings and declarations of the United 
States do not exclude or modify the legal effect of provisions of the 
Covenant in their application to the United States, and do not in 
any way limit the competence of the Human Rights Committee to 
interpret these provisions in their application to the United States.
  “Subject to the proviso of article 21, paragraph 3 of the Vienna 
Convention of the Law of Treaties,* these objections do not constitute 
an obstacle to the entry into force of the Covenant between the King-
dom of the Netherlands and the United States” (ibid., chap. IV.4).
In its observations on general comment No. 24 of the Human Rights 

Committee, the United Kingdom also gave some weight to the exclu-
sion of the parties to the treaty to which a reservation relates: “the 
United Kingdom is absolutely clear that severability would entail excis-
ing both the reservation and the parts of the treaty to which it applies. 
Any other solution they would find deeply contrary to principle, nota-
bly the fundamental rule reflected in Article 38 (1) of the Statute of the 
International Court of Justice, that international conventions establish 
rules ‘expressly recognized by’ the Contracting States. The United 
Kingdom regards it as hardly feasible to try to hold a State to obli-
gations under the Covenant which it self-evidently has not ‘expressly 
recognized’ but rather has indicated its express unwillingness to accept” 
(Official Records of the General Assembly, Fiftieth Session, Supplement 
No. 40 (see footnote 652 above), annex VI, pp. 138–139, para. 14).

In its report to the 18th meeting of chairpersons of the human rights 
treaty bodies, the working group on reservations also did not completely 
rule out such an approach. In its recommendations, it suggested that “the 
only foreseeable consequences of invalidity are that the State could be 
considered as not being a party to the treaty, or as a party to the treaty but 
the provision to which the reservation has been made would not apply, 
or as a party to the treaty without the benefit of the reservation*” (HRI/
MC/2006/5/Rev.1, para. 16, recommendation No. 7). This position was, 
however, subsequently modified (see footnote 874 below).

871 See the commentary to guideline 4.3.5 (Effects of an objection 
on treaty relations) above.

872 See the observations of the United Kingdom on general comment 
No. 24 of the Human Rights Committee (Official Records of the Gen-
eral Assembly, Fiftieth Session, Supplement No. 40 (see footnote 652 
above), annex VI, p.  138, para.  13). See also the expanded working 
paper by Ms.  Françoise Hampson on the question of reservations to 
human rights treaties, prepared in accordance with decision  2001/17 
of the Sub-Commission on the Promotion and Protection of Human 
Rights (E/CN.4/Sub.2/2003/WP.2), para. 16.
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reservation, it stressed in its objection to the reservation of 
the Maldives to the Convention on the Elimination of All 
Forms of Discrimination against Women: 

Furthermore, the Government of Portugal considers that these res-
ervations cannot alter or modify in any respect the obligations arising 
from the Convention for any State party thereto.879

(23)  State practice is extensive—and essentially 
homogeneous—and is not limited to a few specific States. 
Recent objections by Finland;880 Sweden;881 other States, 
such as Belgium,882 Spain,883 the Netherlands,884 the Czech 
Republic;885 and Slovakia;886 and even some international 

879 Ibid., chap. IV.8.
880 See the objections of Finland to the reservation to the Inter-

national Convention on the Elimination of All Forms of Racial Dis-
crimination made by Yemen (ibid., chap. IV.2); the reservations to the 
Convention on the Elimination of All Forms of Discrimination against 
Women made by Kuwait, Lesotho, Malaysia, Pakistan and Singapore 
(ibid., chap.  IV.8); the reservations to the Convention on the Rights 
of the Child made by Malaysia, Oman, Qatar and Singapore (ibid., 
chap. IV.11); and the reservation formulated by the United States upon 
consenting to be bound by the Protocol on Prohibitions or restrictions 
on the Use of Incendiary Weapons (Protocol III) to the Convention on 
prohibitions or restrictions on the use of certain conventional weapons 
which may be deemed to be excessively injurious or to have indiscrimi-
nate effects (ibid., chap. XXVI.2).

881 See the objection of Sweden to the reservation formulated by the 
United States upon consenting to be bound by the Protocol on Prohibi-
tions or restrictions on the Use of Incendiary Weapons (Protocol  III) 
to the Convention on prohibitions or restrictions on the use of certain 
conventional weapons which may be deemed to be excessively injuri-
ous or to have indiscriminate effects (ibid.). Sweden specified, how-
ever, that “[t]his objection shall not preclude the entry into force of the 
Convention between the United States of America and Sweden. The 
Convention enters into force in its entirety between the United States of 
America and Sweden, without the United States of America benefiting 
from its reservation”.

882 See the objection of Belgium to the reservation to the Conven-
tion on the Rights of the Child made by Singapore: “The Government 
considers that paragraph 2 of the declarations, concerning articles 19 
and  37 of the Convention and paragraph  3 of the reservations, con-
cerning the constitutional limits upon the acceptance of the obligations 
contained in the Convention, are contrary to the purposes of the Con-
vention and are consequently without effect under international law” 
(ibid., chap. IV.11).

883 See the objection of Spain to the reservation to the Convention on 
the Elimination of All Forms of Discrimination against Women made 
by Qatar: “The Government of the Kingdom of Spain believes that 
the aforementioned declarations ... have no legal force and in no way 
exclude or modify the obligations assumed by Qatar under the Conven-
tion” (ibid., chap. IV.8).

884 See the objection of the Netherlands to the reservation to the 
Convention on the Rights of Persons with Disabilities made by El Sal-
vador: “It is the understanding of the Government of the Kingdom of 
the Netherlands that the reservation of the Government of the Republic 
of El Salvador does not exclude or modify the legal effect of the provi-
sions of the Convention in their application to the Republic of El Salva-
dor” (ibid., chap. IV.15).

885 See the the objection of the Czech Republic to the reservation 
to the Convention on the Elimination of All Forms of Discrimina-
tion against Women made by Qatar: “[t]he Czech Republic, therefore, 
objects to the aforesaid reservations made by the State of Qatar to the 
Convention. This objection shall not preclude the entry into force of the 
Convention between the Czech Republic and the State of Qatar. The 
Convention enters into force in its entirety between the Czech Republic 
and the State of Qatar, without the State of Qatar benefiting from its 
reservation” (ibid., chap. IV.8). 

886 See the objection of Slovakia to the reservation to the Interna-
tional Covenant on Economic, Social and Cultural Rights made by 
Pakistan: “The International Covenant on Economic, Social and Cul-
tural Rights enters into force in its entirety between the Slovak Repub-
lic and the Islamic Republic of Pakistan, without ... Pakistan benefiting 
from its reservation” (ibid., chap.  IV.3), and to the reservation to the 
Convention on the Elimination of All Forms of Discrimination against 

Unquestionably, nothing in the wording of article 21, para- 
graph  3, of the Vienna Conventions expressly suggests 
that it does not apply to the case of invalid reservations, 
but it is clear from the travaux préparatoires that this 
question was no longer considered relevant to the draft 
article that was the basis for this provision.873 

(19)  As the representative of Sweden, speaking on 
behalf of the Nordic countries, rightly explained dur-
ing the Sixth Committee’s debate on the report of the 
Commission on the work of its fifty-seventh session,

A reservation incompatible with the object and purpose of a treaty 
was not formulated in accordance with article  19, so that the legal 
effects listed in article 21 did not apply. When article 21, paragraph 3, 
stated that the provisions to which the reservation related did not apply 
as between the objecting State and the reserving State to the extent of 
the reservation, it was referring to reservations permitted under arti-
cle 19. It would be unreasonable to apply the same rule to reservations 
incompatible with the object and purpose of a treaty. Instead, such a 
reservation should be considered invalid and without legal effect.874

(20)  Moreover, the irrelevance of the Vienna rules is 
clearly confirmed by the great majority of States’ reac-
tions to reservations that they consider invalid. Whether 
or not they state explicitly that their objection will not 
preclude the entry into force of the treaty with the author 
of the reservation, they nevertheless state unambiguously 
that an impermissible reservation has no legal effect.

(21)  The objections made many years ago by the 
United  Kingdom and the United  States to some of the 
reservations formulated by Eastern European States to 
the 1949 Geneva Conventions for the protection of war 
victims is a significant example.875

(22)  Belarus, Bulgaria, the Czech Republic and the 
Russian Federation also made objections to the “interpre-
tative declaration” of the Philippines to the United Nations 
Convention on the Law of the Sea, stating that this reser-
vation had no value or legal effect.876 Finland and Norway 
made objections to a declaration made by the German 
Democratic Republic in respect of the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment;877 the declaration was broadly criticized 
by several States, which considered that “any such dec-
laration is without legal effect, and cannot in any manner 
diminish the obligation of a government to contribute to 
the costs of the Committee in conformity with the provi-
sions of the Convention”.878 And although Portugal had 
expressed doubt regarding the nullity of an impermissible 

873 See the introductory commentary to section 4.5, paragraphs (5) 
to (13) above.

874 Official Records of the General Assembly, Sixtieth Session, 
Sixth Committee, 14th  meeting (A/C.6/60/SR.14), para.  22. See also 
Malaysia (ibid., 18th meeting, A/C.6/60/SR.18, para. 86) and Greece 
(ibid., 19th meeting, A/C.6/60/SR.19, para. 39), as well as the report 
of the meeting of the working group on reservations to the 19th meet-
ing of chairpersons of the human rights treaty bodies and the sixth 
inter-committee meeting of the human rights treaty bodies: “it cannot 
be envisaged that the reserving State remains a party to the treaty with 
the provision to which the reservation has been made not applying” 
(HRI/MC/2007/5, para. 18).

875 See paragraphs (9) and (10) of the commentary to this 
guideline above.

876 Multilateral Treaties ... (footnote 359 above), chap. XXI.6.
877 See footnote 859 above.
878 Multilateral Treaties ... (footnote 359 above), chap. IV.9.
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organizations887 quite often include a statement that the 
impermissible reservation is devoid of legal force. And it 
is highly revealing that in principle, this practice of mak-
ing objections with “super-maximum” effect888 elicits no 
opposition of principle from other contracting States or 
contracting organizations—including the authors of the 
reservations in question.

(24)  The absence of any legal effect as a direct con-
sequence of the nullity of an impermissible reservation—
which, moreover, arises directly from the very concept 
of nullity889—was also affirmed by the Human Rights 
Committee in its general comment No. 24 on issues relat-
ing to reservations made upon ratification or accession to 
the International Covenant on Civil and Political Rights, the 
Optional Protocol to the International Covenant on Civil 
and Political Rights or the Second Optional Protocol to the 
International Covenant on Civil and Political Rights, aiming 
at the abolition of the death penalty, or in relation to declara-
tions under article 41 of the Covenant. The Committee con-
sidered that one aspect of the “normal consequence” of the 
impermissibility of a reservation was that its author did not 
have the benefit of the reservation.890 It is significant that, 
despite the active response to general comment No. 24 by 
France, the United Kingdom and the United States, none of 
the three States challenged this position.891

Women made by Qatar: “This objection shall not preclude the entry into 
force of the Convention on the Elimination of All Forms of Discrimi-
nation Against Women between the Slovak Republic and the State of 
Qatar. The Convention ... enters into force in its entirety between the 
Slovak Republic and the State of Qatar, without the State of Qatar ben-
efiting from its reservations and declarations” (ibid., chap. IV.8).

887 See the objections made jointly by the European Community 
and its members (Belgium, Denmark, France, the Federal Republic of 
Germany, Ireland, Italy, Luxembourg, the Netherlands and the United 
Kingdom) to the declarations to the Customs Convention on the Inter-
national Transport of Goods under Cover of TIR Carnets made by 
Bulgaria and the German Democratic Republic. In the two identical 
objections, the authors noted: “The statement made ... concerning arti-
cle 52 (3) has the appearance of a reservation to that provision, although 
such reservation is expressly prohibited by the Convention. The Com-
munity and the Member States therefore consider that under no circum-
stances can this statement be invoked against them and they regard it as 
entirely void” (ibid., chap. XI.A.16).

888 See the commentary to guideline  4.3.7, paragraphs (1) to  (4) 
above. See also the eighth report on reservations to treaties, Year-
book  … 2003, vol.  II (Part  One), document A/CN.4/535 and Add.1, 
p. 48, para. 96. See also Simma, “Reservations to human rights trea-
ties …”, loc. cit. (footnote 833 above), pp. 667–668.

889 See paragraph (5) of the commentary to guideline 4.5.1 above.
890 Official Records of the General Assembly, Fiftieth Session, Sup-

plement No. 40 (see footnote 652 above), vol. I, annex V, p. 129. See 
also the final working paper submitted in 2004 by Ms. Françoise Hamp-
son on reservations to human rights treaties (E/CN.4/Sub.2/2004/42), 
para. 57 (“It would be surprising if a human rights body were expected 
to give effect to a reservation it has found to be incompatible with 
the object and purpose of a treaty”) and the expanded working paper 
by Ms. Françoise Hampson on the same topic (footnote 872 above), 
para. 59: “A monitoring body cannot be expected to give effect to a 
reservation it has found to be incompatible with the objects and pur-
poses of the treaty”. The Human Rights Committee combined in a sin-
gle statement the idea that an incompatible reservation cannot produce 
effects (which is not contested) and the question of the effect of that 
incompatibility on the author’s status as a party (which has been widely 
debated; see commentary to guideline 4.5.2 [4.5.3] below).

891 See the observations of the United States (Official Records of 
the General Assembly, Fiftieth Session, Supplement No. 40 (see foot-
note 652 above), annex VI, pp. 131–135; the United Kingdom (ibid., 
pp.  135–139); and France (Report of the Human Rights Committee, 
Official Records of the General Assembly, Fifty-First Session, Supple-
ment No. 40 (A/51/40), vol. I, annex VI, pp. 104–106.

(25)  The Committee subsequently confirmed this 
conclusion from its general comment No.  24 during its 
consideration of the Rawle Kennedy  v. Trinidad and 
Tobago communication. In its decision on the admissibil-
ity of the communication,892 the Committee ruled on the 
permissibility of the reservation formulated by the State 
party on  26  May  1998 upon acceding again to the first 
Optional Protocol to the International Covenant on Civil 
and Political Rights, after having denounced the Optional 
Protocol on the same day. Through its reservation, 
Trinidad and Tobago sought to exclude the Committee’s 
jurisdiction in cases involving prisoners under sentence 
of death.893 On the basis of the discriminatory nature of 
the reservation, the Committee considered that the res-
ervation “cannot be deemed compatible with the object 
and purpose of the Optional Protocol”.894 The Committee 
concluded, “[t]he consequence is that the Committee is 
not precluded from considering the present communi-
cation under the Optional Protocol”.895 In other words, 
according to the Committee, the reservation by Trinidad 
and Tobago did not exclude application of the Optional 
Protocol in respect of the applicant, who was a prisoner 
under sentence of death. It therefore produced neither the 
legal effect of an established reservation,896 nor that of a 
valid reservation to which an objection has been made.897 
It produced no effect.

(26)  The Inter-American Court of Human Rights has 
also stated that an impermissible reservation seeking to 
limit the Court’s jurisdiction could produce no effect. In 
Hilaire v. Trinidad and Tobago, the Court stressed:

Trinidad and Tobago cannot prevail in the limitation included in 
its instrument of acceptance of the optional clause of the mandatory 
jurisdiction of the Inter-American Court of Human Rights in virtue of 
what has been established in Article 62 of the American Convention [on 
Human Rights: “Pact of San José, Costa Rica”], because this limitation 
is incompatible with the object and purpose of the Convention.898

(27)  The European Court of Human Rights took 
this approach in the principle invoked in Belilos v. 
Switzerland,899 Weber  v. Switzerland 900 and Loizidou  v. 

892 Communication No. 845/1999, Rawle Kennedy v. Trinidad and 
Tobago, Report of the Human Rights Committee, Official Records of 
the General Assembly, Fifty-fifth Session, Supplement No. 40 (A/55/40), 
vol. II, annex XI.A.

893 Also in accordance with its conclusions in general comment 
No. 24, the Human Rights Committee maintained that the State party 
remained bound by the Optional Protocol; this cannot be taken for 
granted, even if it is agreed that Trinidad and Tobago was able to with-
draw from the Optional Protocol and immediately reaccede to it (a point 
on which the Special Rapporteur will not, at this time, take a position).

894 Official Records of the General Assembly, Fifty-fifth Session, 
Supplement No. 40 (see footnote 892 above), para. 6.7.

895 Ibid.
896 See the guidelines in section 4.2 of the Guide to Practice.
897 See the guidelines in section 4.3 of the Guide to Practice.
898 Hilaire v. Trinidad and Tobago, Preliminary Objections, Judg-

ment of  1  September  2001, Inter-American Court of Human Rights, 
Series C, No. 80, para. 98. See also the Court’s judgment of 1 Septem-
ber 2001 on the preliminary objection in Benjamin et al. v. Trinidad and 
Tobago, Series C, No. 81, para. 89. In the latter judgment, the Court 
arrived at the same conclusions without, however, stating that the reser-
vation was incompatible with the object and purpose of the Convention. 

899 Belilos v. Switzerland (see footnote 458 above), para. 60. 
900 Weber v. Switzerland, Application No.  11034/84, Judgment 

of  22  May  1990, European Court of Human Rights, Judgments and 
Decisions: Series A, No. 177, paras. 36–38.
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Turkey.901 In all three cases, the Court, after noting the 
impermissibility of the reservations formulated by 
Switzerland and Turkey, applied the European Convention 
on Human Rights as if the reservations had not been for-
mulated and, consequently, had produced no legal effect.

(28)  In light of this general agreement, the 
Commission considers that the principle that an invalid 
reservation has no legal effect is part of positive law. This 
principle is set out in the second part of guideline 4.5.1.

(29)  According to one isolated view expressed within 
the Commission, the principle is laid out in too rigid a 
fashion: a reservation would be totally deprived of effects 
only if it was held impermissible by a decision binding on 
all the parties to the treaty. Absent such a mechanism, it 
was for each State to decide for itself, and the nullity of 
a reservation would be revealed only in relation to States 
that considered it null and void. It was obviously correct 
(and inherent in the international legal system) that as long 
as an impartial third party with decision-making authority 
had not taken a position on the matter, the question of the 
validity of a reservation remained an open one (this, in 
fact, is what makes the reservations dialogue something 
of interest). However, the Commission considers that this 
position inevitably entails a generalized relativism that 
should not be encouraged: the substance of the applicable 
law (which the Guide to Practice endeavours to enunci-
ate) must not be confused with the settlement of disputes 
that arise when it is put into effect. A  reservation is or 
is not valid, irrespective of the individual positions taken 
by States or international organizations in this connection 
and, accordingly, its nullity is not a subjective question or 
a relative matter, but can and must be determined objec-
tively, although this does not mean that the reactions of 
other parties are devoid of interest—but this is the subject 
of the guidelines in section 4.3 of the Guide to Practice.

4.5.2 [4.5.3]  Status of the author of an invalid reserva-
tion in relation to the treaty

1.  When an invalid reservation has been formu-
lated, the reserving State or the reserving interna-
tional organization is considered a contracting State 
or a contracting organization or, as the case may be, a 
party to the treaty without the benefit of the reserva-
tion, unless a contrary intention of the said State or 
organization can be identified.

2.  The intention of the author of the reservation 
shall be identified by taking into consideration all fac-
tors that may be relevant to that end, including:

(a)  the wording of the reservation;

(b)  statements made by the author of the reserva-
tion when negotiating, signing or ratifying the treaty, 
or otherwise expressing its consent to be bound by the 
treaty;

(c)  subsequent conduct of the author of the 
reservation;

901 Loizidou v. Turkey, Preliminary Objections, Judgment 
of 23 March 1995, Application No. 15318/89, European Court of Human 
Rights, Judgments and Decisions: Series A, No. 310, paras. 89–98.

(d)  reactions of other contracting States and con-
tracting organizations;

(e)  the provision or provisions to which the reser-
vation relates; and

(f)  the object and purpose of the treaty.

Commentary

(1)  Guideline  4.5.1 does not resolve all the issues 
concerning the effects of the nullity of an impermissible 
reservation. While it is established that such a reserva-
tion cannot produce legal effects, it is essential to answer 
the question of whether its author becomes a contracting 
party without the benefit of its reservation, or whether 
the nullity of its reservation also affects its consent to be 
bound by the treaty. Both approaches are consistent with 
the principle that the reservation has no legal effect: either 
the treaty enters into force for the author of the reserva-
tion without the latter benefiting from its invalid reser-
vation, which thus does not have the intended effects; 
or the treaty does not enter into force for the author of 
the reservation and, obviously, the reservation also does 
not produce effects since no treaty relations exist.902 
Guideline 4.5.2 proposes the principle of a middle solu-
tion between these apparently irreconcilable positions, 
based on the (simple—“rebuttable”) presumption that the 
author of the reservation is bound by the treaty without 
being able to claim the benefit of the reservation, unless 
the author has expressed the opposite intention.

(2)  The first alternative, the severability of an imper-
missible reservation from the reserving State’s consent 
to be bound by the treaty, is currently supported to some 
extent by State practice. Many objections have clearly 
been based on the invalidity of a reservation and even, in 
many cases, have declared such a reservation to be null 
and void, and unable to produce effects; nevertheless, in 
virtually all cases, the objecting States have not opposed 
the treaty’s entry into force and have even declared them-
selves to be in favour of the establishment of a treaty rela-
tionship with the author of the reservation. Since a res-
ervation that is null and void has no legal effect, such a 
treaty relationship can only mean that the reserving State 
is bound by the treaty as a whole without benefit of the 
reservation.

(3)  This approach is confirmed by the practice, fol-
lowed, inter alia, by the Nordic States,903 of formulating 
what have come to be called objections with “super-max-
imum” effect (or intent),904 along the lines of the objec-
tion by Sweden to the reservation to the Convention on 
the Rights of Persons with Disabilities formulated by 
El Salvador:

The Government of Sweden therefore objects to the aforesaid reser-
vation made by the Government of the Republic of El Salvador to the 
Convention on the Rights of Persons with Disabilities and considers the 

902 See Greig, loc. cit. (footnote 371 above), p. 52; and Ryan Good-
man, “Human rights treaties, invalid reservations, and State consent”, 
AJIL, vol. 96 (2006), p. 531.

903 Concerning this practice, see, inter  alia, Klabbers, “Accepting 
the unacceptable? …”, loc. cit. (see footnote 676 above), pp. 183–186.

904 See footnote 888 above.
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reservation null and void. This objection shall not preclude the entry 
into force of the Convention between El  Salvador and Sweden. The 
Convention enters into force in its entirety between El Salvador and 
Sweden, without El Salvador benefiting from its reservation.905

(4)  Such objections, of which the Nordic States—
though not the originators of this practice906—make fre-
quent use, have been appearing for some  15  years and 
are used more and more often, especially by the European 
States. Apart from Sweden, Austria,907 the Czech 
Republic908 and the Netherlands909 have also sought to give 
super-maximum effect to their objections to the reserva-
tions of El Salvador and Thailand to the 2006 Convention 
on the Rights of Persons with Disabilities.

(5)  More recently, in early  2010, several European 
States objected to the reservation formulated by the 
United States when expressing its consent to be bound by 
the Protocol on Prohibitions or restrictions on the Use of 
Incendiary Weapons (Protocol  III) to the Convention on 
prohibitions or restrictions on the use of certain conven-
tional weapons which may be deemed to be excessively 
injurious or to have indiscriminate effects. No fewer than 
five of these objections contain wording intended to produce 
so-called “super-maximum” effect.910 Likewise, Austria, 

905 Multilateral Treaties  ... (footnote 359 above), chap.  IV.15. See 
also objection by Sweden to the reservation to the same Convention 
formulated by Thailand (ibid.).

906 One of the earliest objections that, while not explicit in this 
regard, can be termed an objection with “super-maximum” effect was 
made by Portugal in response to the reservation to the Convention on 
the Elimination of All Forms of Discrimination against Women made 
by the Maldives (see footnote 879 above).

907 Multilateral Treaties ... (footnote 359 above), chap. IV.15. In its 
objection, the Government of Austria stressed that “[t]his objection, 
however, does not preclude the entry into force, in its entirety,* of the 
Convention between Austria and El Salvador”.

908 Ibid.
909 Ibid. The Government of the Netherlands explained that “[i]t is 

the understanding of the Government of the Kingdom of the Nether-
lands that the reservation of the Government of the Republic of El Sal-
vador does not exclude or modify the legal effect of the provisions of 
the Convention in their application to the Republic of El Salvador”.

910 Ibid., chap.  XXVI.2: Austria (“the Government of Austria 
objects to the aforementioned reservation made by the United States of 
America to the Convention on prohibitions or restrictions on the use of 
certain conventional weapons which may be deemed to be excessively 
injurious or to have indiscriminate effects (Protocol III). This position 
however does not preclude the entry into force in its entirety of the Con-
vention between the United States of America and Austria”); Cyprus 
(“the Government of the Republic of Cyprus objects to the aforemen-
tioned reservation by the United States of America to Protocol III of the 
[Convention]. This position does not preclude the entry into force of the 
Convention between the United States of America and the Republic of 
Cyprus in its entirety”); Norway (“The Government of the Kingdom of 
Norway objects to the aforesaid reservation by the Government of the 
United States of America to the Protocol on Prohibitions or Restrictions 
on the Use of Incendiary Weapons (Protocol III) to the United Nations 
Convention on Prohibitions or Restrictions on the Use of Certain Con-
ventional Weapons Which May be Deemed to be Excessively Injuri-
ous or to Have Indiscriminate Effects. However, this objection shall 
not preclude the entry into force of the Protocol in its entirety between 
the two States, without the United States of America benefiting from 
its reservation”); and Sweden (“The Government of Sweden objects 
to the aforesaid reservation made by the Government of the United 
States of America to Protocol III to the Convention on Prohibitions or 
Restrictions on the Use of Certain Conventional Weapons which may 
be deemed to be Excessively Injurious or to have Indiscriminate Effects 
and considers the reservation without legal effect. This objection shall 
not preclude the entry into force of the Convention between the United 
States of America and Sweden. The Convention enters into force in its 
entirety between the United States of America and Sweden, without the 
United States of America benefiting from its reservation”).

the Czech Republic, Estonia, Latvia, Norway, Romania, 
Slovakia and Spain included in their objections to the res-
ervation by Qatar to the Convention on the Elimination of 
All Forms of Discrimination against Women the proviso 
that those objections did not preclude the entry into force of 
the Convention as between those States and the reserving 
State, without the latter benefiting from the reservation.911 
This largely European practice is undoubtedly influenced 
by the 1999 recommendation of the Council of Europe on 
responses to inadmissible reservations to international trea-
ties, which includes a number of model response clauses 
for use by member States;912 the above-mentioned objec-
tions closely mirror these clauses.

(6)  It is clear that this practice is supported to some 
extent by the decisions of human rights bodies and 
regional courts, such as the European and Inter-American 
Courts of Human Rights.

(7)  In its landmark judgment in Belilos  v. 
Switzerland,913 the European Court of Human Rights, 
sitting in plenary session, not only recharacterized the 
interpretative declaration formulated by the Government 
of Switzerland, but also had to decide whether the reser-
vation (incorrectly characterized as an interpretative dec-
laration) was valid. Having concluded that the reserva-
tion by Switzerland was invalid, particularly in relation 
to the conditions set out in article 64914 of the European 
Convention for the Protection of Human Rights and 
Fundamental Freedoms (European Convention on Human 
Rights), the Court added: 

At the same time, it is beyond doubt that Switzerland is, and regards 
itself as, bound by the Convention irrespective of the validity of the 
declaration.915 

In its judgment in Weber  v. Switzerland,916 a cham-
ber of the Court was called upon to decide whether arti-
cle  6, paragraph  1, of the Convention was applicable, 
whether it had been violated by the respondent State and 
whether the reservation by Switzerland in respect of that 
provision—which, according to the respondent State, 
was separate from its interpretative declaration—was 
applicable. In this connection, the Swiss Government 
claimed that “Switzerland’s reservation in respect of 
Article  6  §  1  (art.  6-1)  ... would in any case prevent 
Mr. Weber from relying on non-compliance with the prin-
ciple that proceedings before cantonal courts and judges 
should be public”.917 The Court went on to consider the 
validity of the reservation by Switzerland and, more spe-
cifically, whether it satisfied the requirements of article 64 
of the Convention. It noted that the reservation:

does not fulfil one of them, as the Swiss Government did not append “a 
brief statement of the law [or laws] concerned” to it. The requirement 
of paragraph 2 of Article 64 (art. 64-2), however, “both constitutes an 
evidential factor and contributes to legal certainty”; its purpose is to 
“provide a guarantee—in particular for the other Contracting Parties 

911 Ibid., chap. IV.8.
912 Recommendation No. R (99) 13, adopted on 18 May 1999 by the 

Council of Europe Committee of Ministers.
913 Belilos v. Switzerland (see footnote 458 above).
914 Now article 57.
915 Belilos v. Switzerland (see footnote 458 above), para. 60.
916 Weber v. Switzerland (see footnote 900 above).
917 Ibid., para. 36.
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and the Convention institutions—that a reservation does not go beyond 
the provisions expressly excluded by the State concerned” (see the 
Belilos judgment previously cited, Series A no. 132, pp. 27–28, § 59). 
Disregarding it is a breach not of “a purely formal requirement” but 
of “a condition of substance”  (ibid.). The material reservation by 
Switzerland must accordingly be regarded as invalid.918

In contrast to its practice in the Belilos  v. Switzerland 
judgment, the Court did not go on to explore whether the 
reservation’s nullity had consequences for the consent of 
Switzerland to be bound by the Convention. It simply con-
fined itself to considering whether article 6, paragraph 1, 
of the Convention had in fact been violated, and con-
cluded that “there ha[d] therefore been a breach of Arti-
cle 6 § 1 (art. 6-1)”.919 Thus, without saying so explicitly, 
the Court considered that Switzerland remained bound by 
the European Convention on Human Rights, despite the 
nullity of its reservation, and that it could not benefit from 
the reservation; that being the case, article 6, paragraph 1, 
was enforceable against it.

(8)  In its judgment on preliminary objections in 
Loizidou v. Turkey,920 a chamber of the European Court 
took the opportunity to supplement and considerably 
clarify its jurisprudence. While in this case the issue of 
validity arose in respect not of a reservation to a provision 
of the Convention, but of a “reservation” to the optional 
declaration whereby Turkey recognized the compulsory 
jurisdiction of the Court pursuant to articles 25 and 46 of 
the Convention, the lessons of the judgment can easily be 
transposed to the problem of reservations. Having found 
that the restrictions ratione  loci attached to declarations 
of acceptance by Turkey of the Court’s jurisdiction were 
“invalid”, the Strasbourg judges pursued their line of rea-
soning by considering “whether, as a consequence of this 
finding, the validity of the acceptances themselves may be 
called into question”.921 The Court noted:

93.  In addressing this issue the Court must bear in mind the spe-
cial character of the Convention as an instrument of European public 
order (ordre public) for the protection of individual human beings and 
its mission, as set out in Article 19 (art. 19), “to ensure the observance 
of the engagements undertaken by the High Contracting Parties”.

94.  It also recalls the finding in its Belilos  v. Switzerland judg-
ment of 29 April 1988, after having struck down an interpretative dec-
laration on the grounds that it did not conform to Article 64 (art. 64), 
that Switzerland was still bound by the Convention notwithstanding the 
invalidity of the declaration (Series A no. 132, p. 28, para. 60).

95.  The Court does not consider that the issue of the severabil-
ity of the invalid parts of Turkey’s declarations can be decided by 
reference to the statements of her representatives expressed subse-
quent to the filing of the declarations either (as regards the declaration 
under Article 25) (art. 25) before the Committee of Ministers and the 
Commission or (as regards both Articles 25 and 46) (art. 25, art. 46) 
in the hearing before the Court. In this connection, it observes that 
the respondent Government must have been aware, in view of the 
consistent practice of Contracting Parties under Articles  25 and  46 
(art.  25, art.  46) to accept unconditionally the competence of the 
Commission and Court, that the impugned restrictive clauses were 
of questionable validity under the Convention system and might be 
deemed impermissible by the Convention organs. It is of relevance 
to note, in this context, that the Commission had already expressed 
the opinion to the Court in its pleadings in the Belgian Linguistic 
(Preliminary objection) and Kjeldsen, Busk Madsen and Pedersen v. 

918 Ibid., para. 38.
919 Ibid., para. 40.
920 Loizidou v. Turkey (see footnote 901 above).
921 Ibid., para. 89.

Denmark cases (judgments of 9 February 1967 and 7 December 1976, 
Series A nos. 5 and 23 respectively) that Article 46 (art. 46) did not 
permit any restrictions in respect of recognition of the Court’s juris-
diction (see respectively, the second memorial of the Commission 
of 14 July 1966, Series B no. 3, vol. I, p. 432, and the memorial of 
the Commission (Preliminary objection) of 26 January 1976, Series B 
no. 21, p. 119). The subsequent reaction of various Contracting Parties 
to the Turkish declarations ... lends convincing support to the above 
observation concerning Turkey’s awareness of the legal position. That 
she, against this background, subsequently filed declarations under 
both Articles  25 and  46 (art.  25, art.  46)—the latter subsequent to 
the statements by the Contracting Parties referred to above—indicates 
a willingness on her part to run the risk that the limitation clauses 
at issue would be declared invalid by the Convention institutions 
without affecting the validity of the declarations themselves. Seen 
in this light, the ex post facto statements by Turkish representatives 
cannot be relied upon to detract from the respondent Government’s 
basic—albeit qualified—intention to accept the competence of the 
Commission and Court.

96.  It thus falls to the Court, in the exercise of its responsibili-
ties under Article  19 (art.  19), to decide this issue with reference to 
the texts of the respective declarations and the special character of the 
Convention regime. The latter, it must be said, militates in favour of 
the severance of the impugned clauses since it is by this technique that 
the rights and freedoms set out in the Convention may be ensured in 
all areas falling within Turkey’s “jurisdiction” within the meaning of 
Article 1 (art. 1) of the Convention.

97.  The Court has examined the text of the declarations and the 
wording of the restrictions with a view to determining whether the 
impugned restrictions can be severed from the instruments of accept-
ance or whether they form an integral and inseparable part of them. 
Even considering the texts of the Articles 25 and 46 (art. 25, art. 46) 
declarations taken together, it considers that the impugned restric-
tions can be separated from the remainder of the text leaving intact the 
acceptance of the optional clauses.

98.  It follows that the declarations of  28  January  1987 
and 22 January 1990 under Articles 25 and 46 (art. 25, art. 46) contain 
valid acceptances of the competence of the Commission and Court.922

(9)  In its judgment on preliminary objections in 
Hilaire  v. Trinidad and Tobago,923 the Inter-American 
Court of Human Rights likewise noted that, in light of 
the object and purpose of the American Convention on 
Human Rights: “Pact of San José, Costa Rica”, Trinidad 
and Tobago could not benefit from the limitation included 
in its instrument of acceptance of the Court’s jurisdiction 
but was still bound by its acceptance of that compulsory 
jurisdiction.924

(10)  With the individual communication, Rawle 
Kennedy v. Trinidad and Tobago, a comparable problem 
concerning a reservation formulated by the State party 
upon reacceding to the first Optional Protocol to the 
International Covenant on Civil and Political Rights was 
brought before the Human Rights Committee. Having 
found the reservation thus formulated to be impermis-
sible by reason of its discriminatory nature, the Committee 
merely noted, “[t]he consequence is that the Committee 
is not precluded from considering the present communi-
cation under the Optional Protocol”.925 In other words, 
Trinidad and Tobago remained bound by the Protocol 
without benefit of the reservation.

922 Ibid., paras. 93–98.
923 Hilaire v. Trinidad and Tobago (see footnote  898 above), 

Series C, No. 80.
924 Ibid., para. 98.
925 Official Records of the General Assembly, Fifty-fifth Session, 

Supplement No. 40 (see footnote 892 above), para. 6.7. See also para-
graph (25) of the commentary to guideline 4.5.1 above.
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(11)  This decision of the Human Rights Committee is 
consistent with its conclusions in general comment No. 24 
on issues relating to reservations made upon ratification 
or accession to the Covenant or the Optional Protocols 
thereto, or in relation to declarations under article 41 of 
the Covenant,926 in which the Committee affirmed that

[t]he normal consequence of an unacceptable reservation is not that 
the Covenant will not be in effect at all for a reserving party. Rather, 
such a reservation will generally be severable, in the sense that the 
Covenant will be operative for the reserving party without benefit of 
the reservation.927

(12)  It should be noted that the wording adopted by 
the Committee does not suggest that this “normal” con-
sequence is the only one possible or that other solutions 
may not exist.

(13)  On the other hand, in its observations on the 
Human Rights Committee’s general comment No.  24, 
France stated categorically

that agreements, whatever their nature, are governed by the law of trea-
ties, that they are based on States’ consent and that reservations are 
conditions which States attach to that consent; it necessarily follows 
that if these reservations are deemed incompatible with the purpose and 
object of the treaty, the only course open is to declare that this consent 
is not valid and decide that these States cannot be considered parties to 
the instrument in question.928

(14)  This view, which reflects the opposite answer 
to the question of whether the author of an impermis- 
sible reservation becomes a contracting party, is based on 
the principle that the nullity of the reservation affects the 
whole of the instrument of consent to be bound by the 
treaty. In a 1951 advisory opinion, the ICJ answered, in 
response to the General Assembly’s question I,

that a State which has made and maintained a reservation which has 
been objected to by one or more of the parties to the Convention but 
not by others, can be regarded as being a party to the Convention if 
the reservation is compatible with the object and purpose of the 
Convention; otherwise, that State cannot be regarded as being a party 
to the Convention.*929

(15)  According to this approach, the reservation is 
seen as a sine qua non for the reserving State’s consent to 
be bound by the treaty, which alone would be in conformity 
with the principle of consent. If the condition is not valid, 
there is no consent on the part of the reserving State. In 
these circumstances, only the reserving State can take the 
necessary decisions to remedy the nullity of its reservation, 
and it should not be regarded as a party to the treaty until 
such time as it has withdrawn or amended its reservation.

(16)  The practice of the Secretary-General as deposi-
tary of multilateral treaties also seems to confirm this rad-
ical solution. The Summary of Practice of the Secretary-
General as Depositary of Multilateral Treaties explains 
in this respect:

926 Official Records of the General Assembly, Fiftieth Session, Sup-
plement No. 40 (see footnote 652 above), vol. I, annex V, pp. 119–125.

927 Ibid., p. 124, para. 18.
928 Official Records of the General Assembly, Fifty-First Session, 

Supplement No. 40 (see footnote 891 above), vol. I, annex VI, p. 106, 
para. 13.

929 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 29.

191.  If the treaty forbids any reservation, the Secretary-General 
will refuse to accept the deposit of the instrument. The Secretary-
General will call the attention of the State concerned to the difficulty 
and shall not issue any notification concerning the instrument to any 
other State concerned ... .

192.  If the prohibition is to only specific articles, or conversely 
reservations are authorized only in respect of specific provisions, the 
Secretary-General shall act, mutatis mutandis, in a similar fashion if 
the reservations are not in keeping with the relevant provisions of the 
treaty. ...

193.  However, only if there is prima facie no doubt that the state-
ment accompanying the instrument is an unauthorized reservation does 
the Secretary-General refuse the deposit. Such would evidently be the 
case if the statement, for example, read “State XXX shall not apply 
article YYY”, when the treaty prohibited all reservations or reserva-
tions to article YYY.930

(17)  State practice, while not completely absent, is 
still less consistent in this regard. For example, Israel, 
Italy and the United  Kingdom objected to the reserva-
tion formulated by Burundi upon acceding to the  1973 
Convention on the prevention and punishment of crimes 
against internationally protected persons, including dip-
lomatic agents. But whereas these three States regard 
the reservation entered by the Government of Burundi 
as incompatible with the object and purpose of the 
Convention and are unable to consider Burundi as having 
validly acceded to the Convention until such time as the 
reservation is withdrawn,931 two other States (the Federal 
Republic of Germany and France) that objected to the res-
ervation by Burundi did not include such a statement in 
their objections.932

(18)  The Government of the Republic of China, which 
ratified the Convention on the Prevention and Punishment 
of the Crime of Genocide in 1951,933 stated that it

objects to all the identical reservations made at the time of signature or 
ratification or accession to the Convention by Bulgaria, Byelorussian 
Soviet Socialist Republic, Czechoslovakia, Hungary, Poland, Romania, 
the Ukrainian Soviet Socialist Republic and the Union of Soviet 
Socialist Republics. The Chinese Government considers the above-
mentioned reservations as incompatible with the object and purpose 

930 Summary of Practice of the Secretary‑General as Depositary of 
Multilateral Treaties (see footnote 575 above), p. 57, paras. 191–193. 
Concerning such a distinction see, however, guideline  3.3 (Conse-
quences of the non-permissibility of a reservation) and the commentary 
thereto (Yearbook … 2009, vol. II (Part Two), pp. 125–127).

931 Multilateral Treaties ... (footnote 359 above), chap. XVIII.7.
932 The Federal Republic of Germany objected: “The Government 

of the Federal Republic of Germany considers the reservation made by 
the Government of Burundi concerning article 2, paragraph 2, and arti-
cle 6, paragraph 1, of the Convention on the Prevention and Punishment 
of Crimes against Internationally Protected Persons, including Diplo-
matic Agents, to be incompatible with the object and purpose of the 
Convention” (ibid.). The Government of France, upon acceding to the 
Convention, stated that it “objects to the declaration made by Burundi 
on 17 December 1980 limiting the application of the provisions of arti-
cle 2, paragraph 2, and article 6, paragraph 1” (ibid.).

933 This notification was made prior to the adoption, on  25  Octo-
ber 1971, of General Assembly resolution 2758 (XXVI), whereby the 
Assembly decided “to restore all its rights to the People’s Republic of 
China and to recognize the representatives of its Government as the 
only legitimate representatives of China to the United  Nations”; the 
Government of the People’s Republic of China declared, upon ratify-
ing the Convention on the Prevention and Punishment of the Crime of 
Genocide on 18 April 1983, that “[t]he ratification to the said Conven-
tion by the Taiwan local authorities on 19  July 1951 in the name of 
China is illegal and therefore null and void” (Multilateral Treaties  ... 
(footnote 359 above), chap. IV.1).
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of the Convention and, therefore, by virtue of the Advisory Opinion of 
the International Court of Justice of 28 May 1951, would not regard the 
above-mentioned States as being Parties to the Convention.934

In spite of the large number of similar reservations, only 
the Government of the Netherlands formulated a compa-
rable objection, in 1966.935

(19)  In the vast majority of cases, States that formu-
late objections to a reservation that they consider invalid 
expressly state that their objection does not preclude the 
entry into force of the treaty in their relations with the 
reserving State, while seeing no need to elaborate further 
on the content of any such treaty relationship. In 2005, the 
International Law Commission sought comments from 
Member States on the following question:

States often object to a reservation that they consider incompat-
ible with the object and purpose of the treaty, but without opposing 
the entry into force of the treaty between themselves and the author 
of the reservation. The Commission would be particularly interested 
in Governments’ comments on this practice. It would like to know, in 
particular, what effects the authors expect such objections to have, and 
how, in Governments’ view, this practice accords with article 19 (c) of 
the 1969 Vienna Convention on the Law of Treaties.936

The views expressed by several delegations in the Sixth 
Committee clearly show that there is no agreement on the 
approach to the thorny question of the validity of consent 
to be bound by the treaty in the case of an invalid reserva-
tion. Several States937 have maintained that this practice 
was “paradoxical” and that, in any event, the author of the 
objection “could not simply ignore the reservation and act 
as if it had never been formulated”.938 The French delega-
tion stressed that 

such an objection would create the so-called “super-maximum effect”, 
since it would allow for the application of the treaty as a whole with-
out regard to the fact that a reservation had been entered. That would 
compromise the basic principle of consensus underlying the law of 
treaties.939 

Others, however, noted that it would be better to have the 
author of the reservation become a contracting State or 
contracting organization than to exclude it from the circle 
of parties. In that regard, the representative of Sweden, 
speaking on behalf of the Nordic countries, said: 

The practice of severing reservations incompatible with the object 
and purpose of a treaty accorded well with article 19, which made it 
clear that such reservations were not expected to be included in the 

934 Ibid.
935 The objection by the Netherlands reads: “The Government of the 

Kingdom of the Netherlands declares that it considers the reservations 
made by Albania, Algeria, Bulgaria, the Byelorussian Soviet Socialist 
Republic, Czechoslovakia, Hungary, India, Morocco, Poland, Roma-
nia, the Ukrainian Soviet Socialist Republic and the Union of Soviet 
Socialist Republics in respect of article  IX of the Convention on the 
Prevention and Punishment of the Crime of Genocide, opened for sig-
nature at Paris on 9 December 1948, to be incompatible with the object 
and purpose of the Convention. The Government of the Kingdom of 
the Netherlands therefore does not deem any State which has made or 
which will make such reservation a party to the Convention” (ibid.).

936 Yearbook … 2005, vol. II (Part Two), p. 14, para. 29.
937 See Official Records of the General Assembly, Sixtieth Session, 

Sixth Committee, 14th  meeting (A/C.6/60/SR.14), para.  3 (United 
Kingdom); ibid., para.  72 (France); ibid., 16th  meeting (A/C.6/60/
SR.16), para. 20 (Italy); and ibid., para. 44 (Portugal).

938 Ibid., 14th meeting (A/C.6/60/SR.14), para. 72 (France).
939 Ibid.

treaty relations between States. While one alternative in objecting to 
impermissible reservations was to exclude bilateral treaty relations 
altogether, the option of severability secured bilateral treaty relations 
and opened up possibilities of dialogue within the treaty regime.940 

(20)  However, it should be noted that those who 
share this point of view have made the entry into force 
of the treaty conditional on the will of the author of the 
reservation: “However, account must be taken of the will 
of the reserving State regarding the relationship between 
the ratification of a treaty and the reservation.”941

(21)  Although the two approaches and the two points 
of view concerning the question of the entry into force of 
the treaty may initially appear diametrically opposed, both 
are consistent with the principle that underlies treaty law: 
the principle of consent. There is no doubt that the key to 
the problem is simply the will of the author of the reserva-
tion: does the author purport to be bound by the treaty even 
if its reservation is invalid—without benefit of the reserva-
tion—or is its reservation a sine qua non for its commit-
ment to be bound by the treaty?

(22)  In the context of the specific but comparable 
issue of reservations to the optional clause concerning 
the compulsory jurisdiction of the ICJ in article 36, para-
graph 2, of the Statute of the Court, Judge Lauterpacht, 
in his dissenting opinion to the Court’s judgment on the 
preliminary objections in the Interhandel case, stated:

If that reservation is an essential condition of the Acceptance in the 
sense that without it the declaring State would have been wholly unwill-
ing to undertake the principal obligation, then it is not open to the Court 
to disregard that reservation and at the same time to hold the accepting 
State bound by the Declaration.942 

Thus, the important issue is the will of the author of the 
reservation and its intent to be bound by the treaty, with 
or without benefit of its reservation. This is also true in 
the case of more classic reservations to treaty provisions.

(23)  In its judgment in the Belilos v. Switzerland 
case, the European Court of Human Rights paid particu-
lar attention to the position of Switzerland with regard to 
the European Convention on Human Rights. It expressly 
noted: “At the same time, … Switzerland was, and 
regarded itself as, bound by the Convention irrespective 
of validity of the declaration.”943 Thus, the Court clearly 
took into consideration the fact that Switzerland itself—
the author of the invalid “reservation”—considered itself 
to be bound by the treaty despite the nullity of this reser-
vation and had behaved accordingly.

940 Ibid., para. 23 (Sweden). See also ibid., 17th meeting (A/C.6/60/
SR.17), para.  24 (Spain); ibid., 18th  meeting (A/C.6/60/SR.18), 
para. 86 (Malaysia); and ibid., 19th meeting (A/C.6/60/SR.19), para. 39 
(Greece).

941 Ibid., 14th  meeting (A/C.6/60/SR.14), para.  23 (Sweden). See 
also the position of the United Kingdom (ibid., para. 4): “On the related 
issue of the ‘super-maximum effect’ of an objection, consisting in the 
determination not only that the reservation objected to was not valid 
but also that, as a result, the treaty as a whole applied ipso facto in the 
relations between the two States, his delegation considered that that 
could occur only in the most exceptional circumstances, for example, 
if the State making the reservation could be said to have accepted or 
acquiesced in such an effect.”

942 Interhandel (Switzerland v. United States of America), Prelimi-
nary Objections, Judgment of  21  March 1959, dissenting opinion of 
Sir Hersch Lauterpacht, I.C.J. Reports 1959, p. 6, at p. 117.

943 Belilos v. Switzerland (see footnote 458 above), para. 60.
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(24)  In the Loizidou case, the European Court of 
Human Rights also based its judgment, if not on the 
will of the Government of Turkey—which had main-
tained during the proceedings before the Court that “if 
the restrictions attached to the Articles 25 and 46 (art. 25, 
art. 46) declarations were not recognized to be valid, as 
a whole, the declarations were to be considered null and 
void in their entirety”944—then on the fact that Turkey had 
knowingly run the risk that the restrictions resulting from 
its reservation would be declared invalid: 

That she, against this background, subsequently filed declarations 
under both Articles 25 and 46 (art. 25, art. 46)—the latter subsequent to 
the statements by the Contracting Parties referred to above—indicates 
a willingness on her part to run the risk that the limitation clauses at 
issue would be declared invalid by the Convention institutions without 
affecting the validity of the declarations themselves.945 

(25)  The “Strasbourg approach”946 thus consists of act-
ing on the reserving State’s will to be bound by the treaty 
even if its reservation is invalid.947 In so doing, the Court did 
not, however, rely only on the express declarations of the 
State in question—as, for example, it did in the Belilos v. 
Switzerland case948—it also sought to “reconstruct” the 
will of the State. As William A. Schabas has written: “The 
European Court did not set aside the test of intention in 
determining whether a reservation is severable. Rather, it 
appears to highlight the difficulty in identifying such inten-
tion and expresses a disregard for such factors as formal 
declarations by the [S]tate.”949 Only if it is established that 
the reserving State did not consider its reservation (which 
has been recognized as invalid) to be an essential element 
of its consent to be bound by the treaty is the reservation 
separable from its treaty obligation.

(26)  Moreover, the European Court of Human Rights 
and the Inter-American Court of Human Rights do not limit 
their consideration to the will of the State that is the author 
of the invalid reservation; both Courts take into account the 
specific nature of the instruments that they are mandated 

944 Loizidou v. Turkey (see footnote 901 above), Series A, No. 310, 
para. 90.

945 Ibid., para. 95.
946 Simma, “Reservations to human rights treaties …”, loc.  cit. 

(footnote 833 above), p. 670.
947 See also footnote  874 above. According to Professor G.  Gaja, 

Una soluzione alternativa alla quale si può giungere nella ricostruzi-
one della volontà dello Stato autore della riserva è che tale Stato abbia 
inteso vincolarsi in base al trattato anche nel caso in cui la riserva 
fosse considerata inammissibile e quindi senza il beneficio della ris-
erva” (“An alternative conclusion that one might reach in analysing the 
will of the reserving State is that the State in question must have pur-
ported to be bound by the treaty even if the reservation was considered 
inadmissible, i.e., without the benefit of the reservation”) (“Il regime 
della Convenzione di Vienna…”, loc. cit. (footnote 744 above), p. 358).

948 On this case and its impact, see Baratta, Gli effetti delle riserve..., 
op. cit. (footnote 419 above), pp. 160–163; H.  J. Bourguignon, “The 
Belilos case: new light on reservations to multilateral treaties”, Virginia 
Journal of International Law, vol. 29, No. 2 (Winter 1989), pp. 347–
386; I. Cameron and F. Horn, “Reservations to the European Convention 
on Human Rights: the Belilos Case”, German Yearbook of International 
Law, vol. 33  (1990), pp. 69–116; S. Marks, “Reservations unhinged: 
the Belilos case before the European Court of Human Rights”, Inter-
national Comparative Law Quarterly, vol.  39  (1990), pp.  300–327; 
and G. Cohen-Jonathan, “Les réserves à la Convention européenne des 
droits de l’homme (à propos de l’arrêt Belilos du 29 avril 1988)”, Revue 
générale de droit international public, vol. 93 (1989), pp. 272–314.

949 W. A. Schabas, “Invalid reservations to the International Cov-
enant on Civil and Political Rights: is the United States still a party?”, 
Brooklyn Journal of International Law, vol. 21, No. 2 (1995), p. 322.

to enforce. In the Loizidou v. Turkey case, for example, the 
European Court drew attention to the fact that:

In addressing this issue the Court must bear in mind the special 
character of the Convention as an instrument of European public order 
(ordre public) for the protection of individual human beings and its mis-
sion, as set out in Article 19 (art. 19), “to ensure the observance of the 
engagements undertaken by the High Contracting Parties”.950

(27)  The Inter-American Court of Human Rights, for 
its part, stressed in its judgment in the Hilaire v. Trinidad 
and Tobago case:

93.  Moreover, accepting the said declaration in the manner pro-
posed by the State would lead to a situation in which the Court would 
have the State’s Constitution as its first point of reference, and the 
American Convention [on Human Rights: “Pact of San José, Costa 
Rica”] only as a subsidiary parameter, a situation which would cause 
a fragmentation of the international legal order for the protection of 
human rights, and which would render illusory the object and purpose 
of the Convention.

94.  The American Convention and the other human rights trea-
ties are inspired by a set of higher common values (centred around the 
protection of the human being), are endowed with specific supervisory 
mechanisms, are applied as a collective guarantee, embody essentially 
objective obligations, and have a special character that sets them apart 
from other treaties. ...951

(28)  The position expressed by the Human Rights 
Committee in its general comment No. 24 is even more 
categorical.952 In fact, the Committee makes no connec-
tion between the entry into force of the treaty, despite 
the nullity of the invalid reservation, and the author’s 
wishes in that regard. It simply states that the “normal 
consequence”953 is the entry into force of the treaty for the 
author of the reservation without benefit of the reservation. 
However, as noted above,954 this “normal” consequence, 
which the Committee apparently views as somewhat auto-
matic, does not exclude (and, conversely, suggests) the 
possibility that the invalid reservation may produce other 
“abnormal” consequences. Yet the Committee is silent on 
both the question of what these other consequences might 
be, and the question of how and by what the “normal” 
consequence and the potential “abnormal” consequence 
are triggered.

(29)  In any event, the position taken by the human 
rights bodies has been noticeably nuanced in recent years. 
For example, at the fourth inter-committee meeting of the 
human rights treaty bodies and the seventeenth meeting of 
chairpersons of these bodies, it was noted:

In a meeting with [the International Law Commission] on 31 July 
2003, [the Human Rights Committee] confirmed that the Committee 
continued to endorse general comment No. 24, and several members 
of the Committee stressed that there was growing support for the 

950 Loizidou v. Turkey (see footnote 901 above), para. 93.
951 Hilaire v. Trinidad and Tobago (see footnote  898 above), 

paras. 93–94.
952 In her expanded working paper, Hampson states: “A monitoring 

body cannot be expected to give effect to a reservation it has found to 
be incompatible with the objects and purposes of the treaty. The result 
is the application of the treaty without the reservation, whether that is 
called ‘severance’ or disguised by the use of some other phrase, such 
as non-application” (the expanded working paper by Ms.  Françoise 
Hampson on the question of reservations to human rights treaties, see 
footnote 872 above, para. 59).

953 See footnote 890 above.
954 See paragraph (11) of the commentary to this guideline above.
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severability approach, but that there was no automatic conclusion of 
severability for inadmissible reservations but only a presumption.955 

In 2006, the working group on reservations, which 
was established to examine the practice of human rights 
treaty bodies, in that regard, noted that there were sev-
eral potential consequences of a reservation that had been 
ruled invalid. It ultimately proposed the following recom-
mendation No. 7:

... The consequence that applies in a particular situation depends 
on the intention of the State at the time it enters its reservation.* This 
intention must be identified during a serious examination of the avail-
able information, with the presumption, which may be refuted, that the 
State would prefer to remain a party to the treaty without the benefit of 
the reservation, rather than being excluded.956 

According to the revised recommendation No.  7 
of 2006 submitted by the working group on reservations 
established to examine the practice of human rights treaty 
bodies,957 which the sixth inter-committee meeting of the 
human rights treaty bodies endorsed958 in 2007: 

As to the consequences of invalidity, the Working Group agrees 
with the proposal of the Special Rapporteur of the International Law 
Commission according to which an invalid reservation is to be con-
sidered null and void. It follows that a State will not be able to rely on 
such a reservation and, unless its contrary intention is incontrovertibly 
established*, will remain a party to the treaty without the benefit of the 
reservation.

(30)  The deciding factor is still clearly the intention 
of the State that is the author of the invalid reservation. 
Entry into force is no longer simply an automatic con-
sequence of the nullity of a reservation, but rather a pre-
sumption. The Commission retained this position in the 
Guide to Practice since it offers a reasonable compromise 
between the underlying principle of treaty law—con-
sent—and the potential to consider that the author of the 
invalid reservation is bound by the treaty without the ben-
efit of the reservation.

(31)  The phrase “the reserving State or the reserv-
ing international organization is considered a contracting 
State or contracting organization” was preferred by the 
Commission over that initially proposed by the Special 
Rapporteur, which provided that “the treaty applies to the 
reserving State or to the reserving international organiza-
tion, notwithstanding the reservation”,959 in order to indi-
cate clearly that the guideline states a mere presumption 
and does not have the incontrovertible nature of a rule. 
The word “unless” has the same function.

(32)  There may, however, be doubts as to which 
way the presumption should be expressed; intellectually, 
the presumption might just as well be in the sense of an 
intention that the treaty should enter into force or, the 
reverse, that the author of the reservation did not intend 
it to enter into force.

955 Report on the practice of the treaty bodies with respect to res-
ervations made to the core international human rights treaties (HRI/
MC/2005/5), para. 37.

956 See footnote 870 above.
957 See footnote 874 above.
958 Report of the sixth inter-committee meeting of human rights 

treaty bodies (A/62/224), annex, para. 48 (v).
959 Fifteenth report on reservations to treaties, Yearbook  … 2010, 

vol.  II (Part  One), document A/CN.4/624 and Add.1–2), pp.  38–39, 
para. 191, guideline 4.5.3.

(33)  A negative presumption—refusing to consider 
the author of the reservation to be a contracting State or 
contracting organization until an intention to the contrary 
has been established—might, at first glance, appear to 
reflect better the principle of consent according to which, 
in the words of the ICJ, “in its treaty relations a State can-
not be bound without its consent”.960 From this point of 
view, a State or international organization that has for-
mulated a reservation—even though it is invalid—has, 
in fact, expressed its disagreement with the provision or 
provisions which the reservation purports to modify or the 
legal effect of which it purports to exclude. In its observa-
tions on general comment No. 24, the United Kingdom 
states that it is “hardly feasible to try to hold a State to 
obligations under the [International Covenant on Civil and 
Political Rights] which it self-evidently has not ‘expressly 
recognized’ but rather has indicated its express unwilling-
ness to accept”.961 From that point of view, no agreement 
to the contrary can be noted or presumed unless the State 
or organization in question consents, or at least acqui-
esces, to be bound by the provision or provisions without 
benefit of its reservation.

(34)  The reverse—positive—presumption has, how-
ever, several advantages which, regardless of any consid-
eration of desirability, argue in its favour even though this 
rule is not established in the Vienna Conventions962 and 
is probably not a rule of customary international law.963 
However, the decisions of the human rights courts, the 
positions taken by the human rights treaty bodies and the 
increasing body of State practice in this area should not 
be ignored.

(35)  First and foremost, it should be borne in mind 
that the author of the reservation, by definition, wished 
to become a contracting party to the treaty in question. 
The reservation is formulated when the State or inter-
national organization expresses its consent to be bound 
by the treaty, thereby conveying its intention to enter the 
privileged circle of parties and committing itself to imple-
mentation of the treaty. The reservation certainly plays 
a role in this process; for the purposes of establishing 
the presumption, however, its importance should not be 
overestimated.

(36)  Furthermore, and perhaps most importantly, it is 
certainly wiser to presume that the author of the reserva-
tion is part of the circle of contracting States or contract-
ing organizations in order to resolve the problems associ-
ated with the nullity of its reservation in the context of this 
privileged circle. In that regard, it must not be forgotten 
that, as the Commission has noted in its preliminary con-
clusions on reservations to normative multilateral treaties 
including human rights treaties,

960 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 21.

961 Official Records of the General Assembly, Fiftieth Session, Sup-
plement No.  40 (see footnote  652 above), vol.  I, annex  VI, p.  133, 
para. 14.

962 As noted above in the introduction to section 4.5 of the Guide 
to Practice, the Vienna Conventions do not address the issue of invalid 
reservations; see paragraphs (1) to (18) of the general commentary to 
section 4.5 above.

963 See, inter alia, R. Baratta, “Should invalid reservations to human 
rights treaties be disregarded?”, European Journal of International 
Law, vol. 11 (2000), pp. 419–420.
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in the event of inadmissibility of a reservation, it is the reserving State 
that has the responsibility for taking action. This action may consist, for 
example, in the State’s either modifying its reservation so as to elimi-
nate the inadmissibility, or withdrawing its reservation, or forgoing 
becoming a party to the treaty.964 

To that end, as stressed at the fourth inter-committee 
meeting of the human rights treaty bodies and the seven-
teenth meeting of chairpersons of these bodies, “human 
rights treaty bodies”—or any other mechanism established 
by the treaty or the parties to the treaty as a whole—“should 
be encouraged to continue their current practice of enter-
ing into a dialogue with reserving States, with a view to 
effecting such changes in the incompatible reservation as to 
make it compatible with the treaty”.965 Although this point 
of view was not shared by some members, the Commission 
considered that this goal may more readily be achieved if 
the reserving State or reserving international organization 
is deemed to be a party to the treaty.

(37)  Moreover, presuming the entry into force of the 
treaty provides legal certainty. This presumption (which 
is rebuttable) can help resolve the uncertainty between the 
formulation of the reservation and the establishment of its 
nullity; during this entire period (which may last several 
years),966 the author of the reservation has conducted itself 
as a party and been deemed to be so by the other parties.

(38)  In light of these considerations, the majority 
of the members of the Commission supports the idea of 
a rebuttable presumption, according to which the treaty 
would apply to a State or international organization that 
is the author of an invalid reservation, notwithstanding 
that reservation, in the absence of a contrary intention on 
the part of the author. In other words, if this basic condi-
tion is met (absence of a contrary intention on the part of 
the author of the reservation), the treaty is presumed to 
have entered into force for the author—provided that the 
treaty has entered into force in respect of the contracting 
States and contracting organizations—and the reservation 
has no legal effect on the content of the treaty,967 which 
applies in its entirety.

(39)  The expression “unless a contrary inten-
tion of the said State or organization can be identified”, 
which appears at the end of the first paragraph of guide-
line 4.5.2, reflects this positive presumption retained by 
the Commission subject to the intention of the reserving 
State or reserving international organization. If a contrary 
intention can be identified, the presumption falls away.968

(40)  It was proposed to accord even greater weight 
to the will of the author of the reservation by including in 
guideline 4.5.2 a provision recommending that additional 

964 Yearbook  ... 1997, vol.  II (Part  Two), p.  57, para.  157 (para-
graph 10 of the preliminary conclusions).

965 HRI/MC/2005/5, para. 42.
966 In the absence of a pronouncement by a competent organ, that 

uncertainty may last indefinitely. 
967 See paragraphs (14) to (17) of the commentary to guideline 4.5.1 

above.
968 In English, the word “identified” was preferred over that of 

“established”, which seemed too rigid to certain members of the Com-
mission. In addition, “established” seemed to reflect a greater degree of 
clarity than that provided by the non-exhaustive list of elements in the 
second paragraph.

options be opened for the withdrawal from a treaty in the 
event that a reservation was found invalid, given that the 
Vienna Conventions do not contemplate that hypothesis. 
Although certain members of the Commission supported 
that proposal, the Commission rejected it. Granted, the 
Vienna Conventions do not indicate what rules to follow in 
the case of invalid reservations, but they do lay down pre-
cise rules concerning withdrawal from a treaty, and such 
a formulation (which had no precedent on which it could 
be based) would exceed the scope of the “law of reserva-
tions”. It would be difficult to reconcile that proposal with 
the text of article 42 of the Vienna Conventions, accord-
ing to which “the withdrawal of a party … may take place 
only as a result of the application of the provisions of the 
treaty or of the present Convention”. Articles 54 and 56 of 
the Vienna Conventions confirm this point.

(41)  In practice, determining the intention of the 
author of an invalid reservation may be a challenging pro-
cess. It is not easy to establish what led a State or an inter-
national organization to express its consent to be bound 
by the treaty, on the one hand, and to attach a reserva-
tion to that expression of consent, on the other, since “the 
State alone could know the exact role of its reservation to 
its consent”.969 Since the basic presumption is rebuttable, 
however, it is vital to establish whether the author of the 
reservation would knowingly have ratified the treaty with-
out the reservation or whether, on the contrary, it would 
have refrained from doing so.

(42)  Several factors come into play, which are listed 
in a non-exhaustive way in paragraph 2.

(43)  First, the text of the reservation itself may 
well contain elements that provide information about its 
author’s intention in the event that the reservation is inva-
lid. At least, that is the case when reasons for the reserva-
tion are given as recommended in guideline 2.1.9 of the 
Guide to Practice.970 The reasons given for formulating 
a reservation, in addition to clarifying its meaning, may 
also make it possible to determine whether the reserva-
tion is deemed to be an essential condition for the author’s 
consent to be bound by the treaty. Any declaration made 
by the author of the reservation upon signing, ratifying or 
acceding to a treaty or making a notification of its succes-
sion thereto may also provide an indication. Any declara-
tion made subsequently, particularly declarations that the 
author of the reservation may be required to make in the 
context of judicial proceedings concerning the validity, 
and the effects of the invalidity, of its reservation, should, 
however, be treated with caution.971

(44)  The reactions of other States and international 
organizations must also be taken into account. Although 
these reactions obviously cannot, in themselves, produce 
legal effects by neutralizing the nullity of the reservation, 
they can facilitate an assessment of the author’s inten-
tion or, more accurately, the risk that it may intention-
ally have run in formulating an invalid reservation. This 

969 Yearbook ... 1997, vol. II (Part Two), p. 49, para. 83.
970 For the commentary to this guideline, see Yearbook  … 2008, 

vol. II (Part Two), pp. 80–82.
971 See in this regard Loizidou v. Turkey (footnote  901 above), 

Series A, No. 310, para. 95.
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is particularly well illustrated by the European Court of 
Human Rights in the Loizidou v. Turkey case; the Court, 
citing case law established before Turkey formulated its 
reservation, as well as the objections made by several 
States parties to the Convention,972 concluded that:

The subsequent reaction of various Contracting Parties to the 
Turkish declarations ... lends convincing support to the above obser-
vation concerning Turkey’s awareness of the legal position. That she, 
against this background, subsequently filed declarations under both 
Articles 25 and 46 (art. 25, art. 46)—the latter subsequent to the state-
ments by the Contracting Parties referred to above—indicates a willing-
ness on her part to run the risk that the limitation clauses at issue would 
be declared invalid by the Convention institutions without affecting the 
validity of the declarations themselves.973

(45)  In line with the approach taken by the European 
Court of Human Rights in its judgment in the Belilos v. 
Switzerland case,974 it is also advisable to take into consid-
eration the author’s subsequent conduct with respect to the 
treaty. The representatives of Switzerland, by their actions 
and their statements before the Court, left no doubt that 
Switzerland would regard itself as bound by the European 
Convention on Human Rights even in the event that its 
interpretative declaration was deemed invalid. Moreover, 
as Schabas pointed out in relation to the reservations to 
the International Covenant on Civil and Political Rights 
made by the United States:

Certain aspects of the U.S. practice lend weight to the argument that 
its general intent is to be bound by the Covenant, whatever the outcome 
of litigation concerning the legality of the reservation. It is useful to 
recall that Washington fully participated in the drafting of the American 
Convention whose provisions are very similar to articles 6 and 7 of the 
Covenant and were in fact inspired by them. ... Although briefly ques-
tioning the juvenile death penalty and the exclusion of political crimes, 
[the U.S. representative] did not object in substance to the provisions 
dealing with the death penalty or torture. The United States signed the 
American Convention on June 1, 1977 without reservation.975

Although caution is certainly warranted when making 
comparisons between different treaties owing to the rela-
tive effect of any reservation, it is possible to refer to the 
prior attitude of the reserving State with regard to provi-
sions similar to those to which the reservation relates. If 
a State consistently and systematically excludes the legal 
effect of a particular obligation contained in several instru-
ments, such practice could certainly constitute significant 
proof that the author of the reservation does not wish to be 
bound by that obligation under any circumstances.

(46)  In addition to the actual text of the reservation 
and the reasons given for its formulation, as well as these 
circumstantial and contextual elements, the content and 
context of the provision or provisions of the treaty to which 
the reservation relates, on the one hand, and the object 
and purpose of the treaty, on the other, must also be taken 
into account. As mentioned above, the European Court of 
Human Rights and the Inter-American Court of Human 
Rights have paid considerable attention to the “special 
character” of the treaty in question;976 there is no reason 
to limit these considerations to human rights treaties, 
which do not constitute a specific category of treaty for 

972 Ibid., paras. 18–24.
973 Ibid., para. 95.
974 See paragraphs (23) to (25) of the present commentary, above.
975 Schabas, loc.  cit.  (footnote  949 above), p.  322  (footnotes 

omitted).
976 See paragraph (27) of the present commentary, above.

the purposes of applying rules relating to reservations977 
and are not the only treaties to establish “higher common 
values”. Some members of the Commission, however, 
considered that the nature of the treaty should have been 
explicitly included, as an element of the object and pur-
pose, in the list of factors to be taken into account when 
determining the intent of the author of the reservation.

(47)  The combination of these factors—and of oth-
ers, where appropriate—should serve as a guide to the 
authorities required to issue a ruling on the consequences 
of the nullity of an invalid reservation, given that this list 
is by no means exhaustive and that all elements that are 
likely to identify the intention of the author of the reser-
vation must be taken into consideration. A  reference to 
the non-exhaustive nature of this list appears twice in the 
chapeau of the second paragraph of guideline 4.5.2: in the 
expression “all factors that may be relevant to that end” 
and the term “including”. In turn, the phrase “to that end” 
underscores the fact that only factors relevant to identify-
ing the intention of the author of the reservation are to be 
taken into consideration.

(48)  The order in which the various factors are listed 
reflects the logical order in which they are taken into con-
sideration but has no particular significance with regard 
to their relative importance; the latter depends on the spe-
cific circumstances of each situation. The first four factors 
relate directly to the reservation and to the attitude towards 
the reservation of the State or international organization 
concerned; the last two factors, which are more general in 
nature, relate to the subject of the reservation.

(49)  That said, the Commission is of the view that 
the establishment of such a presumption should not be 
taken as approval of what are now generally called objec-
tions with “super-maximum” effect. Certainly, the result 
of the presumption may ultimately be the same as the 
intended result of such objections. But whereas an objec-
tion with “super-maximum” effect apparently purports 
to require that the author of the reservation be bound 
by the treaty without the benefit of its reservation sim-
ply because the reservation is invalid, the presumption  
embodied in guideline 4.5.2 is based on the intention of 
the author of the reservation. Although this intention may 
be hypothetical if not expressly indicated by the author, 
it is understood that nothing prevents the author from 
making its true intention known to the other contract-
ing parties. Thus, the requirement that the treaty must 
be implemented in its entirety would derive not from a 
subjective assessment by another contracting party, but 
solely from the nullity of the reservation and the inten-
tion of its author. An objection, whether simple or with 
“super-maximum” effect, cannot produce such an effect. 
“No State can be bound by contractual obligations it does 

977 See the second report on reservations to treaties, Yearbook  ... 
1996, vol. II (Part One), document A/CN.4/477 and Add.1, pp. 52–83, 
paras. 55–260; and the Commission’s preliminary conclusions on res-
ervations to normative multilateral treaties including human rights trea-
ties, Yearbook  ... 1997, vol.  II (Part Two), pp. 56–57, para. 157. For 
that reason, the Commission did not, despite a contrary view, expressly 
mention the nature of the treaty in question as one of the factors listed in 
the second paragraph of guideline 4.5.2 to be taken into consideration 
in identifying the intention of the author of the reservation—especially 
since it was observed that that criterion was not easy to distinguish from 
the object and purpose of the treaty.
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not consider suitable”,978 neither the objecting State nor 
the reserving State, although such considerations clearly 
do not mean that the practice has no significance.979

(50)  Draft guideline  4.5.2 intentionally refrains from 
establishing the date on which the treaty enters into force 
in such a situation. In most cases, this is subject to specific 
conditions established in the treaty itself.980 The specific 
effects, including the date on which the treaty enters into 
force for the author of the invalid reservation, are therefore 
determined by the relevant provisions of the treaty or, failing 
any such provision, by treaty law981 in general and are not 
derived specifically from the rules concerning reservations.

4.5.3 [4.5.4]  Reactions to an invalid reservation

1.  The nullity of an invalid reservation does not 
depend on the objection or the acceptance by a con-
tracting State or a contracting organization. 

2.  Nevertheless, a State or an international organi- 
zation which considers that the reservation is invalid 
should, if it deems it appropriate, formulate a rea-
soned objection as soon as possible.

Commentary

(1)  The first paragraph of guideline  4.5.3 is essen-
tially a reminder—which it was considered desirable to 
include in Part  4 of the Guide to Practice—of a funda-
mental principle embodied in several previous guidelines, 
according to which the nullity of an invalid reservation 
depends on the reservation itself and not on the reactions 
it may elicit. The second paragraph should be seen as a 
recommendation to States and international organiza-
tions that they should not, as a consequence, refrain from 
objecting to such a reservation, specifying the reasons 
why they consider the reservation to be invalid.

(2)  The first paragraph of draft guideline 4.5.3 is per-
fectly consistent with guideline  3.1 (which reproduces 
the text of article 19 of the Vienna Conventions), guide-
line  3.3.2982 and guideline  4.5.1.983 It illustrates what is 
meant by the term “void” included in draft guideline 4.5.1, 

978 C. Tomuschat, “Admissibility and legal effects of reserva-
tions...”, loc. cit. (footnote 339 above), p. 466; see also second report 
on reservations to treaties, paras.  97 and  99; Yearbook  ... 1996, 
vol. II (Part One), document A/CN.4/477 and Add.1, p. 57; and Mül-
ler, “Article 20  (1969)”, loc.  cit.  (footnote 342 above), pp. 809–811, 
paras. 20–24.

979 See paragraphs (20) to (28) of the commentary to guideline 4.5.1 
above.

980 Art. 24, para. 1, of the 1969 Vienna Convention states: “A treaty 
enters into force in such manner and upon such date as it may provide 
or as the negotiating States may agree.”

981 See article 24, paragraphs 2 and 3, of the 1969 Vienna Conven-
tion. These paragraphs state:

  “2.  Failing any such provision or agreement, a treaty enters into 
force as soon as consent to be bound by the treaty has been estab-
lished for all the negotiating States.
  “3.  When the consent of a State to be bound by a treaty is established 
on a date after the treaty has come into force, the treaty enters into force 
for that State on that date, unless the treaty otherwise provides.”
982 “Acceptance of an impermissible reservation by a contracting 

State or by a contracting organization shall not cure the nullity of the 
reservation.”

983 “A reservation that does not meet the conditions of formal valid-
ity and permissibility set out in Parts 2 and 3 of the Guide to Practice is 
null and void, and therefore devoid of legal effect.”

by serving as a reminder that the nullity of an invalid res-
ervation is based on objective factors and does not depend 
on the reaction of a contracting State or contracting organ-
ization other than the author of the reservation—in other 
words, as expressly indicated in the first paragraph, on 
their acceptance or their objection.

(3)  In State practice, the vast majority of objections 
are based on the invalidity of the reservation to which 
the objection is made. But the authors of such objections 
draw very different conclusions from them: some simply 
note that the reservation is invalid while others state that 
it is null and void and without legal effect. Sometimes 
(but very rarely), the author of the objection states that 
its objection precludes the entry into force of the treaty as 
between itself and the reserving State; sometimes, on the 
other hand, it states that the treaty enters into force in its 
entirety in these same bilateral relations, and sometimes it 
remains silent on that point.984

(4)  The jurisprudence of the ICJ does not appear to 
be consistent on this point.985 In its 1999 orders concern-
ing the requests for provisional measures submitted by 
Yugoslavia against Spain and the United States, the Court 
simply considered that

[w]hereas the Genocide Convention does not prohibit reservations; 
whereas Yugoslavia did not object to the United States reservation to 
article IX; and whereas the said reservation had the effect of excluding 
that Article from the provisions of the Convention in force between the 
Parties.986 

The Court’s reasoning did not include any review of the 
validity of the reservation, apart from the observation that 
the 1948 Convention on the Prevention and Punishment 
of the Crime of Genocide did not prohibit it. The only 
determining factor seems to have been the absence of an 
objection by the State concerned; this reflects the position 
which the Court had taken in 1951 but which had subse-
quently been superseded by the Vienna Convention, with 
which it is incompatible:987 

984 The reactions to the reservation formulated by Qatar upon acced-
ing to the Convention on the Elimination of All Forms of Discrimi-
nation against Women illustrate virtually the full range of objections 
imaginable: while the 18 objections (including late ones made by Mexi-
co and Portugal) all note that the reservation is incompatible with the 
object and purpose of the Convention, one (that of Sweden) adds that it 
is “null and void”, and two others (those of Spain and the Netherlands) 
point out that the reservation does not produce any effect on the provi-
sions of the Convention. Eight of these objections (those of Belgium, 
Finland, Hungary, Ireland, Italy, Mexico, Poland and Portugal) specify 
that the objections do not preclude the entry into force of the treaty, 
while 10 (those of Austria, the Czech Republic, Estonia, Latvia, the 
Netherlands, Norway, Romania, Slovakia, Spain and Sweden) consider 
that the treaty enters into force for Qatar without the reserving State 
being able to rely on its impermissible reservation. See Multilateral 
Treaties ... (footnote 359 above), chap. IV.8.

985 See the joint separate opinion of Judges Higgins, Kooijmans, 
Elaraby, Owada and Simma annexed to the judgment of  3  Febru-
ary 2006, Armed Activities on the Territory of the Congo (New Applica-
tion: 2002) (Democratic Republic of the Congo v. Rwanda), Judgment 
on jurisdiction and admissibility, I.C.J. Reports 2006, pp. 65–71.

986 Legality of Use of Force (Yugoslavia v. Spain), Provisional 
Measures, Order of 2 June 1999, I.C.J. Reports 1999, p. 761, at p. 772, 
para. 32; and Legality of Use of Force (Yugoslavia v. United States of 
America), Provisional Measures, Order of 2 June 1999, I.C.J. Reports 
1999, p. 916, at p. 924, para. 24.

987 See paragraphs (2) to (9) of the commentary to guideline 2.6.3 
above.
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The object and purpose of the [treaty] ... limit both the freedom of 
making reservations and that of objecting to them. It follows that it is 
the compatibility of a reservation with the object and purpose of the 
Convention that must furnish the criterion for the attitude of a State in 
making the reservation on accession as well as for the appraisal by a 
State in objecting to the reservation. Such is the rule of conduct which 
must guide every State in the appraisal which it must make, individually 
and from its own standpoint, of the admissibility of any reservation.988

Nonetheless, in its order concerning the request for provi-
sional measures in the case of Armed Activities on the Ter-
ritory of the Congo (New Application: 2002) (Democratic 
Republic of the Congo v. Rwanda), the Court modified its 
approach by considering in  limine the permissibility of 
the reservation by Rwanda: 

That reservation does not bear on the substance of the law, but only on 
the Court’s jurisdiction; ... it therefore does not appear contrary to the 
object and purpose of the Convention.989 

And in its judgment on the jurisdiction of the Court and 
the admissibility of the application, the Court confirmed 
that:

Rwanda’s reservation to Article  IX of the Genocide Convention 
bears on the jurisdiction of the Court, and does not affect substan-
tive obligations relating to acts of genocide themselves under that 
Convention. In the circumstances of the present case, the Court cannot 
conclude that the reservation of Rwanda in question, which is meant to 
exclude a particular method of settling a dispute relating to the interpre-
tation, application or fulfilment of the Convention, is to be regarded as 
being incompatible with the object and purpose of the Convention.990 

“The Court thus added its own assessment as to the 
compatibility of Rwanda’s reservation with the object and 
purpose of the Genocide Convention.”991 Even though an 
objection by the Democratic Republic of the Congo was 
not required in order to assess the validity of the reserva-
tion, the Court found it necessary to add that

as a matter of the law of treaties, when Rwanda acceded to the Genocide 
Convention and made the reservation in question, the [Democratic 
Republic of the Congo] made no objection to it.992 

(5)  This clarification is not superfluous. Indeed, 
although an objection to a reservation does not determine 
the validity of the reservation as such, it is an important 
element to be considered by all actors involved—the 
author of the reservation, the contracting States and con-
tracting organizations, and any body with competence to 
assess the validity of a reservation. Nonetheless, it should 
be borne in mind that, as the Court indicated in its 1951 
advisory opinion, 

each State which is a party to the Convention is entitled to appraise the 
validity of the reservation and it exercises this right individually and 
from its own standpoint.993

988 Reservations to the Convention on the Prevention and Punish-
ment of the Crime of Genocide (see footnote 323 above), p. 24.

989 Armed Activities on the Territory of the Congo  (New Applica-
tion:  2002)  (Democratic Republic of the Congo v. Rwanda), Provi-
sional measures, Order of 10 July 2002, I.C.J. Reports 2002, p. 216, at 
p. 246, para. 72.

990 Armed Activities on the Territory of the Congo  (New Applica-
tion: 2002), Jurisdiction and Admissibility (see footnote 985 above), 
p. 32, para. 67.

991 Joint separate opinion (footnote 985), p. 70, para. 20.
992 Armed Activities on the Territory of the Congo (New Applica-

tion: 2002), Jurisdiction and Admissibility (ibid.), p. 33, para. 68.
993 Reservations to the Convention on the Prevention and Punish-

ment of the Crime of Genocide (see footnote 323 above), p.  26. See 

(6)  The judgment of the European Court of Human 
Rights in the Loizidou v. Turkey case also attaches great 
importance to the reactions of States parties as an important 
element to be considered in assessing the validity of the 
reservation by Turkey.994 The Human Rights Committee 
confirmed this approach in its general comment No. 24:

The absence of protest by States cannot imply that a reservation is 
either compatible or incompatible with the object and purpose of the 
Covenant. ... However, an objection to a reservation made by States 
may provide some guidance to the Committee in its interpretation as to 
its compatibility with the object and purpose of the Covenant.995

(7)  During consideration of the report of the 
Commission on the work of its fifty-seventh session 
in  2005, Sweden, replying to the Commission’s ques-
tion regarding “minimum effect” objections based on the 
incompatibility of a reservation with the object and pur-
pose of the treaty,996 expressly maintained this position:

Theoretically, an objection was not necessary in order to establish 
that fact but was merely a way of calling attention to it. The objection 
therefore had no real legal effect of its own and did not even have to be 
seen as an objection ... . However, in the absence of a body that could 
authoritatively classify a reservation as invalid, such as the European 
Court of Human Rights, such “objections” still served an important 
purpose.997

(8)  As established above,998 the Vienna Conventions 
do not contain any rule concerning the effects of reserva-
tions that do not meet the conditions of permissibility set 
out in article 19, or—as a logical consequence thereof—
concerning the potential reactions of States to such res-
ervations. Under the Vienna regime, an objection is not 
an instrument by which contracting States or organiza-
tions assess the validity of a reservation; rather, it ren-
ders the reservation inapplicable as against the author 
of the objection.999 The acceptances and objections men-
tioned in article 20 concern only valid reservations. The 
mere fact that these same instruments are used in State 
practice to react to invalid reservations does not mean 
that these reactions produce the same effects or that they 
are subject to the same conditions as objections to valid 
reservations.

(9)  In the opinion of the Commission, however, this 
is not a sufficient reason not to consider these reactions 
as true objections. Such a negative reaction is fully con-
sistent with the definition of the term “objection” adopted 
by the Commission in guideline  2.6.1 and constitutes 

also the advisory opinion of the Inter-American Court of Human Rights 
on The Effect of Reservations on the Entry into Force of the Ameri-
can Convention on Human Rights (footnote 518 above), para. 38 (“The 
States Parties have a legitimate interest, of course, in barring reserva-
tions incompatible with the object and purpose of the Convention. They 
are free to assert that interest through the adjudicatory and advisory 
machinery established by the Convention”).

994 See paragraph  95 of the judgment of the European Court of 
Human Rights in Loizidou  v. Turkey (footnote  901 above); see also 
paragraph (8) of the commentary to guideline 4.5.2 above.

995 Official Records of the General Assembly, Fiftieth Session, Sup-
plement No. 40 (see footnote 652 above), vol. I, annex V, pp. 123–124, 
para. 17.

996 Yearbook … 2005, vol. II (Part Two), p. 14, para. 29.
997 Official Records of the General Assembly, Sixtieth Session, Sixth 

Committee, 14th meeting (A/C.6/60/SR.14), para. 22.
998 See paragraphs (1) to  (18) of the general commentary to 

section 4.5.
999 See paragraphs (2) to (5) of the commentary of guideline 4.3.
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a unilateral statement, however phrased or named, made by a State or 
an international organization in response to a reservation to a treaty 
formulated by another State or international organization, whereby the 
former State or organization purports to exclude ... the legal effects of 
the reservation, or to exclude the application of the treaty as a whole, in 
relations with the reserving State or organization.1000 

The mere fact that ultimately, it is not the objection that 
achieves the desired goal by depriving the reservation of 
effects, but rather the nullity of the reservation, does not 
change the goal sought by the objecting State or organiza-
tion: to exclude all effects of the invalid reservation. Thus, 
it seems neither appropriate nor useful to create a new 
term for these reactions to reservations, since the current 
term not only corresponds to the definition of “objection” 
adopted by the Commission but is used extensively in 
State practice and, it would appear, is universally accepted 
and understood.

(10)  Moreover, although an objection to an invalid 
reservation adds nothing to the nullity of the reservation, 
it is undoubtedly a prime instrument both for initiating the 
reservations dialogue and for bringing the matter to the 
attention of treaty bodies and international and domestic 
courts when they are called upon, as appropriate, to assess 
the validity of a reservation. Consequently, it would not 
be advisable—and would, in fact, be misleading—simply 
to note in the Guide to Practice that an objection to an 
invalid reservation is without effect.

(11)  On the contrary, it is vitally important for States 
to continue to formulate objections to reservations that 
they consider invalid, even though such declarations 
do not add anything to the effects arising ipso  jure and 
without any other condition from the invalidity of the res-
ervation. This is all the more important as there are, in 
fact, only a few bodies that are competent to assess the 
validity of a contested reservation. As is usual in interna-
tional law—in this area as in many others—the absence 
of an objective assessment mechanism remains the rule, 
and its existence the exception.1001 Hence, pending a very 
hypothetical intervention by an impartial third party, 
“each State establishes for itself its legal situation vis-à-
vis other States”—including, of course, on the issue of 
reservations.1002

(12)  States should not be discouraged from formulat-
ing objections to reservations that they consider invalid. 
On the contrary, in order to maintain stable treaty rela-
tions, they should be encouraged to do so and encouraged 
to provide, as far as possible, reasons for their position.1003 

1000 For the full text of guideline 2.6.1 (Definition of objections to 
reservations) and the commentary thereto, Yearbook  … 2005, vol.  II 
(Part Two), pp. 77–82.

1001 South West Africa (Ethiopia  v. South Africa; Liberia v. South 
Africa), Second Phase, Judgment, I.C.J. Reports 1966, p. 6, at p. 46, 
para.  86: “In the international field, the existence of obligations that 
cannot in the last resort be enforced by any legal process, has always 
been the rule rather than the exception.”

1002 Air Service Agreement of 27 March 1946 between the United 
States of America and France, Decision of 9 December 1978, UNRIAA, 
vol. XVIII (Sales No. E/F.80.V.7), pp. 417–493, at p. 443, para. 81.

1003 See guideline 2.6.10 (Statement of reasons), which recommends 
that the author of an objection to a reservation indicate the reasons why 
it is being made, and the commentary thereto, Yearbook … 2008, vol. II 
(Part Two), pp. 88–89.

This is why draft guideline  4.5.3 not only sets out the 
principle that an objection to an invalid reservation does 
not, as such, produce effects, it also discourages any hasty 
inference, from the statement of that principle, that such 
an objection is futile.

(13)  Indeed, it is in every respect very important for 
States and international organizations to formulate an 
objection, when they deem it justified, in order to state 
publicly their position on the invalidity of a reservation. 
Nevertheless, they do so on the basis merely of their 
power of appraisal, which is why the second paragraph of 
guideline 4.5.3 takes the form of a simple recommenda-
tion to States and international organizations, the purely 
optional nature of which is evidenced by the use of the 
conditional “should” and the expression “if it deems it 
appropriate”. 

(14)  Moreover, while it may be preferable, it is not 
indispensable1004 for these objections to be formulated 
within the time period of 12 months, or within any other 
time period set out in the treaty.1005 Although they have, as 
such, no legal effect on the reservation, such objections 
still serve an important purpose not only for the author 
of the reservation—which would be alerted to the doubts 
surrounding its validity—but also for the other contract-
ing States or contracting organizations and for any author-
ity that may be called upon to assess the validity of the 
reservation.

(15)  This comment is not, however, to be taken as 
an encouragement to formulate late objections on the 
grounds that, even without the objection, the reserva-
tion is null and void and produces no effect. It is in the 
interests of the author of the reservation, the other con-
tracting States and contracting organizations and, more 
generally, of a stable, clear legal situation, for objections 
to invalid reservations to be made and to be formulated 
as quickly as possible, so that the legal situation can be 
appraised rapidly by all the actors and the author of the 
reservation can potentially remedy the invalidity within 
the framework of the reservations dialogue. For this 
reason, the second paragraph of guideline 4.5.3 calls on 
States and organizations to formulate a reasoned objec-
tion “as soon as possible”.

1004 The Government of Italy, in its late objection to the reserva-
tions by Botswana to the International Covenant on Civil and Political 
Rights, explained: “The Government of the Italian Republic considers 
these reservations to be incompatible with the object and the purpose 
of the Covenant according to article 19 of the 1969 Vienna Conven-
tion on the Law of Treaties. These reservations do not fall within the 
rule of article 20, paragraph 5, and can be objected to at any time” 
(Multilateral Treaties  ... (footnote 359 above), chap. IV.4). See also 
the objection by Italy to the reservation of Qatar to the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, formulated by Qatar (ibid., chap. IV.9); and the position 
expressed by Sweden [on behalf of the Nordic countries] in the Sixth 
Committee during consideration of the report of the Commission on 
the work of its fifty-seventh session (Official Records of the General 
Assembly, Sixtieth Session, Sixth Committee, 14th meeting (A/C.6/60/
SR.14), para. 22).

1005 For other recent examples, see the objections of Mexico 
and Portugal to the reservation formulated by Qatar upon acceding 
to the Convention on the Elimination of All Forms of Discrimina-
tion against Women (Multilateral Treaties  ... (footnote  359 above), 
chap. IV.8). Both objections were made on 10 May 2010; the instru-
ment of accession of Qatar was communicated by the Secretary-Gen-
eral on 8 May 2009.
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4.6  Absence of effect of a reservation on the relations 
between the other parties to the treaty

A reservation does not modify the provisions of the 
treaty for the other parties to the treaty inter se.

Commentary

(1)  Guideline  4.6 reproduces verbatim the text of 
article  21, paragraph  2, of the  1969 and  1986 Vienna 
Conventions (the wording of which is identical in the two 
Conventions).

(2)  Pursuant to this provision, treaty relations 
between the parties to the treaty other than the author of 
the reservation are not affected by the reservation. This 
rule of the relativity of legal relations is designed to pre-
serve the normative system applicable as between the 
other parties to the treaty. This is not necessarily the only 
regime, since the other parties may also make their con-
sent subject to reservations which would then modify their 
mutual relations as envisaged in article 21, paragraphs 1 
and 3.1006 Like paragraph 2 of this article, the purpose of 
guideline 4.6 is not to prevent the multiplication of nor-
mative systems that could be established within the same 
treaty, but only to limit the effects of the reservation to the 
bilateral relations between its author, on the one hand, and 
each of the other parties, on the other.1007

(3)  The scope of the guideline is not limited to 
“established” reservations—reservations that meet the 
requirements of articles 19, 20 and 231008—but this is not 
a drafting inconsistency. Indeed, the principle of the rela-
tivity of reservations applies, irrespective of the reserva-
tion’s permissibility or formal validity. This is particularly 
obvious in the case of invalid reservations, which, owing 
to their nullity, are deprived of any effect—for the benefit 
of their authors and, of course, for the benefit or to the 
detriment of the other parties to the treaty.1009

(4)  Furthermore, the acceptance of a reservation or 
objections to which it gives rise also have no bearing on 
the effects of the reservation beyond the bilateral rela-
tions between the author of the reservation and each of 
the other parties. Whether tacit or express, acceptance 
merely identifies the parties for whom the reservation is 
considered to be established—those which have accepted 
the reservation1010—in order to distinguish them from 
parties for whom the reservation does not produce any 
effect—those which have made an objection to the res-
ervation. However, in relations between all parties other 
than the author of the reservation, the reservation cannot 
modify or exclude the legal effects of one or more provi-
sions of the treaty, or of the treaty as a whole, regardless 
of whether these States or organizations have accepted the 
reservation or objected to it.

1006 See Horn, Reservations and Interpretative Declarations…, 
op. cit. (footnote 339 above), p. 142.

1007 It is not appropriate here to speak of a “contracting State” or 
“contracting organization”, as guideline 4.6 has no practical effect until 
the treaty has entered into force.

1008 See guideline  4.1 above (Establishment of a reservation with 
regard to another State or organization) and the commentary thereto.

1009 See paragraphs (14) to (28) of the commentary to guideline 4.5.1 
above.

1010 See guideline 4.1 above and the commentary thereto.

(5)  Although article  21, paragraph  2 (and hence 
guideline  4.6, which uses the same wording), does not 
contain any limitation or exception, it might be wondered 
whether the rule of the “relativity of legal relations” is as 
absolute as these provisions state.1011 In any case, Waldock 
made this point more cautiously in the appendix to his 
first report, entitled “Historical summary of the question 
of reservations to multilateral conventions”: “in  princi-
ple,* a reservation only operates in the relations of States 
with the reserving State”.1012 This then raises the question 
of whether there are treaties to which the principle of rela-
tivity does not apply.

(6)  The specific treaties referred to in article 20, para-
graphs 2 and 3, are definitely not an exception to the rela-
tivity rule. It is true that the relativity of legal relations 
is, to some extent, limited in the case of these treaties, 
since by definition the reservation produces its effects 
in the relations between the author and all other parties; 
however, it has no effect with regard to the other States 
parties’ relations inter se, which remain unchanged.

(7)  Although, in the case of treaties that must be 
applied in their entirety, the parties must all give their 
consent in order for the reservation to produce its effects, 
this unanimous consent does not, in itself, constitute a 
modification of the treaty itself as between the parties 
thereto. Here too, a distinction should therefore be made 
between two normative systems within the same treaty: 
the system governing relations between the author of the 
reservation and each of the other parties which have, by 
definition, all accepted the reservation, on the one hand, 
and the system governing relations between these other 
parties, on the other. The relations between the other par-
ties remain unchanged.

(8)  The same reasoning applies in the case of constitu-
ent instruments of international organizations. Although in 
this case the consent is not necessarily unanimous, it does 
not in any way modify the treaty relations between parties 
other than the author of the reservation. The majority sys-
tem simply imposes on the minority members the position 
of the majority in respect of the author of the reservation, 
precisely to avoid the establishment of multiple normative 
systems within the constituent instrument. But in this case, 
it is the acceptance of the reservation by the organ of the 
organization which generalizes the application of the reser-
vation, and probably exclusively in the other parties’ rela-
tions with the reserving State or organization.

(9)  Even in the event of unanimous acceptance of a 
reservation which is a priori invalid,1013 it is not the res-
ervation which has been “validated” by the consent of 
the parties that modifies the “general” normative system 
applicable as between the other parties. Granted, this nor-
mative system is modified insofar as the prohibition of the 
reservation is lifted or the object and purpose of the treaty 
are modified (or deemed to be modified) in order to make 

1011 Renata Szafarz maintains that “[i]t is obvious, of course, that 
‘the reservation does not modify the provisions of the treaty for the 
other parties to the treaty inter se’ ” (Szafarz, “Reservations to multilat-
eral treaties”, loc. cit. (footnote 610 above), p. 311).

1012 First report on the law of treaties, Yearbook  … 1962, vol.  II, 
document A/CN.4/144 and Add.1, p. 76, para. (5), footnote e.

1013 See guideline 3.3.3 above.
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the reservation valid. Nonetheless, this modification of the 
treaty, which has implications for all the parties, arises not 
from the reservation, but from the unanimous consent of 
the States and organizations that are parties to the treaty, 
which is the basis of an agreement aimed at modifying 
the treaty in order to authorize the reservation within the 
meaning of article 39 of the Vienna Conventions.1014 

(10)  It should be noted, however, that the parties are 
still free to modify their treaty relations if they deem it 
necessary.1015 This possibility may be deduced a contrario 
from the Commission’s commentary to draft article  19 
of the  1966 draft articles on the law of treaties (which 
became article 21 of the 1969 Vienna Convention). In the 
commentary, the Commission stated that a reservation

does not modify the provisions of the treaty for the other parties, 
inter se, since they have not accepted it as a term of the treaty in their 
mutual relations.1016

(11)  Moreover, nothing prevents the parties from 
accepting the reservation as a real clause of the treaty 
(“negotiated reservations”1017) or from changing any other 
provision of the treaty, if they deem it necessary. However, 
such modification can neither result automatically from 
acceptance of a reservation nor be presumed. The parties 
must follow the procedures set out for this purpose in the 
treaty or, in the absence thereof, the procedure established 
by articles 39 et seq. of the Vienna Conventions. In fact, 
it may become necessary, if not indispensable, to modify 
the treaty in its entirety.1018 This depends, however, on the 
circumstances of each case and remains at the discretion 
of the parties. Consequently, it does not seem indispen- 
sable to provide for an exception to the principle established 
in article 21, paragraph 2, of the Vienna Conventions. In 
addition, like all the guidelines in the Guide to Practice, 
guideline 4.6 should be construed to mean “without preju-
dice to any agreement reached between the parties as to 
its application”.

4.7  Effect of an interpretative declaration

Commentary

(1)  Despite a long-standing and highly developed 
practice, neither the Vienna Convention of 1969 nor that 

1014 See paragraph (1) of the commentary to guideline 3.3.3 above.
1015 Horn, Reservations and Interpretative Declarations…, op.  cit. 

(footnote 339 above), pp. 142–143.
1016 Yearbook  ... 1966, vol.  II, document  A/6309/Rev.1, p.  209, 

para. (1) of the commentary to draft article 19.
1017 See Yearbook ... 2000, vol. II (Part Two), p. 111, para. (11) of the 

commentary to guideline 1.1.8.
1018 Such a situation may occur, inter  alia, in commodity treaties 

in which even the principle of reciprocity cannot restore the balance 
between the parties (see Schermers, loc.  cit. (footnote  655 above), 
p. 356). Article 65, paragraph 2 (c), of the International Sugar Agree-
ment, 1968, seemed to provide for the possibility of adapting provisions 
the application of which had been compromised by the reservation: “In 
any other instance where reservations are made [namely in cases where 
the reservation concerns the economic operation of the Agreement], the 
Council shall examine them and decide, by special vote, whether, and, 
if so, under what conditions*, they are to be accepted. Such reserva-
tions will only become effective after the Council has taken its decision 
on the matter.” See also Imbert, Les réserves aux traités multilatéraux, 
op. cit. (footnote 540 above), p. 250; and Horn, Reservations and Inter-
pretative Declarations…, op. cit. (footnote 339 above), pp. 142–143.

of  1986 contains rules concerning interpretative declara-
tions, much less the possible effects of such a declaration.1019 

(2)  The travaux préparatoires to the Conventions 
explain this absence. While the problem of interpreta-
tive declarations was completely overlooked by the first 
special rapporteurs,1020 Waldock1021 was aware both of the 
practical difficulties these declarations created, and of the 
solution, a very simple solution, required. Indeed, several 
Governments returned in their comments to the draft arti-
cles adopted on first reading, not just to the absence of 
interpretative declarations and the distinction that should 
be drawn between such declarations and reservations,1022 
but also to the elements to be taken into account when 
interpreting a treaty.1023 In 1965, the Special Rapporteur 
made an effort to reassure those States by affirming that 
the question of interpretative declarations had not escaped 
the notice of the Commission. He continued:

Interpretative declarations, however, remained a problem, and pos-
sibly also statements of policy made in connection with a treaty. The 
question was what the effect of such declarations and statement should 
be. Some rules which touched the subject were contained in article 69, 
particularly its paragraph 3 on the subject of agreement between the 
parties regarding the interpretation of the treaty and of the subsequent 
practice in its application. Article 70, which dealt with further means of 
interpretation, was also relevant.1024

(3)  Contrary to the positions expressed by some 
members of the Commission,1025 the effect of an inter-
pretative declaration “was governed by the rules on 
interpretation”.1026 Although “[i]nterpretative statements 

1019 See Yearbook ... 1999, vol. II (Part Two), p. 97, paragraph (1) of 
the commentary to guideline 1.2.

1020 Fitzmaurice limited himself to specifying that the term “reserva-
tion” “does not include mere statements as to how the State concerned 
proposes to implement the treaty, or declarations of understanding or 
interpretation, unless these imply a variation on the substantive terms or 
effect of the treaty” (first report on the law of treaties, Yearbook ... 1956, 
vol. II, document A/CN.4/101, article 13(l), p. 110).

1021 In his definition of the term “reservation”, Waldock explained 
that “[a]n explanatory statement or statement of intention or of under-
standing as to the meaning of the treaty, which does not amount to a 
variation in the legal effect of the treaty, does not constitute a reserva-
tion” (first report on the law of treaties, Yearbook ... 1962, vol. II, docu-
ment A/CN.4/144 and Add.1, pp. 31–32).

1022 See, in particular, the comments of the Government of Japan 
summarized in the fourth report on the law of treaties by Sir Humphrey 
Waldock (Yearbook ... 1965, vol. II, document A/CN.4/177 and Add.1–
2, pp. 46–47) and the comment of the Government of the United King-
dom that “article 18 deals only with reservations and assumes that the 
related question of statements of interpretation will be taken up in a 
later report” (ibid., p. 471).

1023 See the comments of the United States on draft articles  69 
and 70 concerning interpretation, summarized in the sixth report on the 
law of treaties by Sir Humphrey Waldock (Yearbook ... 1966, vol. II, 
document A/CN.4/186 and Add.1–7, p. 93).

1024 Yearbook ... 1965, vol. I, 799th meeting, 10 June 1965, p. 165, 
para.  13. See also Sir Humphrey Waldock, Fourth report on the law 
of treaties, ibid., vol.  II, document A/CN.4/177 and Add.1–2, p.  49, 
para. 2.

1025 See the comments of Mr. Verdross (Yearbook  ... 1965, vol.  I, 
797th  meeting, 8  June  1965, p.  151, para.  36, and 799th  meeting, 
10  June  1965, p.  166, para.  23) and Mr. Ago (ibid., 798th  meeting, 
9 June 1965, p. 162, para. 76). See also Mr. Castrén (ibid., 799th meet-
ing, 10 June 1965, p. 166, para. 30) and Mr. Bartoš (ibid., para. 29).

1026 Yearbook ... 1965, vol. I, 799th meeting, 10 June 1965, p. 165, 
para. 14. See also Sir Humphrey Waldock, Fourth report on the law of 
treaties, Yearbook ... 1965, vol. II, document A/CN.4/177 and Add.1–2, 
p. 49, para. 2 (“Statements of interpretation were not dealt with by the 
Commission in the present section for the simple reason that they are 
not reservations and appear to concern the interpretation rather than 
the conclusion of treaties*”).
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(5)  Neither the work of the Commission nor the 
United  Nations Conference on the Law of Treaties 
of 1986 have further elucidated the question of the con-
crete effects of an interpretative declaration.

(6)  Here too, the Commission has found itself obliged 
to fill a gap in the Vienna Conventions, and has done so 
in section 4.7 of the Guide to Practice while endeavour-
ing to remain within the logic of the Conventions and, in 
particular, of their articles 31 and 32 on the interpretation 
of treaties.

4.7.1  Clarification of the terms of the treaty by an 
interpretative declaration

1.  An interpretative declaration does not modify 
treaty obligations. It may only specify or clarify the 
meaning or scope which its author attributes to a treaty 
or to certain provisions thereof and may, as appropri-
ate, constitute an element to be taken into account in 
interpreting the treaty in accordance with the general 
rule of interpretation of treaties.

2.  In interpreting the treaty, account shall also be 
taken, as appropriate, of the approval of, or opposition 
to, the interpretative declaration by other contracting 
States or contracting organizations.

Commentary

(1)  The absence of  a specific provision in the Vienna 
Conventions concerning the legal effects that an interpre-
tative declaration1036 is likely to produce does not mean, 
however, that they contain no indications on that sub-
ject, as the comments made during their elaboration will 
show.1037

(2)  As their name clearly indicates, their object and 
function consists in proposing an interpretation of the 
treaty.1038 Consequently, in accordance with the definition 
retained by the Commission: 

“Interpretative declaration” means a unilateral statement, however 
phrased or named, made by a State or by an international organization 
whereby that State or that organization purports to specify or clarify the 
meaning or scope attributed by the declarant to a treaty or to certain of 
its provisions.1039

(3)  Specifying or clarifying the provisions of a 
treaty is indeed to interpret it and, for this reason, the 
Commission used those terms to define interpretative 
declarations.1040 Although, as the commentary to draft 
guideline  1.2 (Definition of interpretative declarations) 
makes clear, the definition “in no way prejudges the valid-
ity or the effect of such declarations”,1041 it seems almost 

1036 See the introductory commentary to section 4.7 of the Guide to 
Practice above.

1037 See paragraph (2) of the introductory commentary to section 4.7 
above.

1038 See Yearbook ... 1999, vol. II (Part Two), p. 100, paragraph (16) 
of the commentary to guideline 1.2.

1039 Guideline  1.2  (Definition of interpretative declarations), ibid., 
p. 97.

1040 See the paragraph  (18) of the commentary to draft guide-
line 1.2 (Definition of interpretative declarations), ibid., p. 100–101.

1041 Ibid., p. 103, para. (33).

are certainly important, ... it may be doubted whether they 
should be made the subject of specific provisions; for 
the legal significance of an interpretative statement must 
always depend on the particular circumstances in which 
it is made”.1027

(4)  At the United  Nations Conference on the Law 
of Treaties of 1968–1969, the question of interpretative 
declarations was debated once again, in particular in con-
nection with a Hungarian amendment to the definition of 
the term “reservation”1028 and to article 19 (which became 
article 21) concerning the effects of a reservation.1029 The 
effect of this amendment was to assimilate interpretative 
declarations to reservations, without making any distinc-
tion between the two categories, in particular with regard 
to their respective effects. Several delegations were nev-
ertheless clearly opposed to such an assimilation.1030 
Waldock, in his capacity as Expert Consultant, had 

issued a warning against the dangers of the addition of interpretative 
declarations to the concept of reservations. In practice, a State making 
an interpretative declaration usually did so because it did not want to 
become enmeshed in the network of the law on reservations.1031 

Consequently, he appealed 

to the Drafting Committee to bear the delicacy of the question in mind 
and not to regard the assimilation of interpretative declarations to reser-
vations as an easy matter.1032 

In the end, the Drafting Committee had not retained 
the Hungarian amendment. Although Mr.  Sepúlveda-
Amor, on behalf of Mexico, had drawn attention to “the 
absence of a definition of the instrument envisaged in 
paragraph 2 (b) of article 27 [which became article 31]”, 
while “interpretative declarations of that type were com-
mon in practice”1033 and suggested that “[i]t was essen-
tial to set forth clearly the legal effects of such declara-
tions, as distinct from those of actual reservations”,1034 
as none of the provisions of the Vienna Convention had 
been devoted specifically to interpretative declarations. 
Waldock’s conclusions regarding the effects of these 
declarations1035 were thus confirmed by the work of the 
Conference.

1027 Ibid.
1028 A/CONF.39/C.1/L.23, in Official Records of the United Nations 

Conference on the Law of Treaties, First and Second Sessions … (A/
CONF.39/11/Add.2) (see footnote 331 above), p. 112, para. 35 (vi) (e). 
The delegation of Hungary proposed the following text: “ ‘Reservation’ 
means a unilateral statement, however phrased or named, made by a 
State, when signing, ratifying, acceding to, accepting or approving a 
multilateral treaty, whereby it purports to exclude, to vary or to inter-
pret the legal effect of certain provisions of the treaty in their applica-
tion to that State” (emphasis in the original text).

1029 A/CONF.39/C.1/L.177, ibid., p. 140, para. 199 (ii) (d) and (iii). 
See also the explanations provided at the Conference, in Official 
Records of the United Nations Conference on the Law of Treaties, First 
Session  … (A/CONF.39/11) (see footnote  331 above), 25th  meeting, 
16 April 1968, p. 137, paras. 52–53.

1030 See, in particular, the position of Australia (ibid., 5th meeting, 
29 March 1968, p. 29, para. 81), Sweden (ibid., p. 30, para. 102), the 
United States (ibid., p. 31, para. 116) and the United Kingdom (ibid., 
25th meeting, 16 April 1968, p. 137, para. 60).

1031 Ibid., p. 137, para. 56.
1032 Ibid.
1033 Ibid., 21st meeting, 10 April 1968, p. 113, para. 62.
1034 Ibid.
1035 See paragraph (2) of this commentary above.
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obvious that the effect of an interpretative declaration is 
essentially produced through the highly complex process 
of interpretation.

(4)  Before considering the role such a declaration 
may play in the interpretation process, it is important to 
specify the effect that it may definitely not produce. It is 
clear from the comparison between the definition of inter-
pretative declarations and that of reservations that whereas 
the latter are intended to modify the legal effect of the 
treaty or exclude certain of its provisions as they apply to 
the author of the reservation, the former have no aim other 
than to specify or clarify its meaning. The author of an 
interpretative declaration does not seek to relieve itself of 
its international obligations under the treaty; it intends to 
give a particular meaning to those obligations. As Yasseen 
has clearly explained:

A State which formulated a reservation recognised that the treaty 
had, generally speaking, a certain force; but it wished to vary, restrict 
or extend one or several provisions of the treaty insofar as the reserving 
State itself was concerned.

A State making an interpretative declaration declared that, in its 
opinion, the treaty or one of its articles should be interpreted in a certain 
manner; it attached an objective and general value to that interpretation. 
In other words, it considered itself bound by the treaty and wished, as a 
matter of conscience, to express its opinion concerning the interpreta-
tion of the treaty.1042

(5)  If the effect of an interpretative declaration con-
sisted in modifying the treaty, it would actually consti-
tute a reservation, not an interpretative declaration. The 
Commission’s commentary to article 2, paragraph 1 (d), 
of its  1966 draft articles describes this dialectic 
unequivocally:

States, when signing, ratifying, acceding to, accepting or approving a 
treaty, not infrequently make declarations as to their understanding of 
some matter or as to their interpretation of a particular provision. Such a 
declaration may be a mere clarification of the State’s position or it may 
amount to a reservation, according as it does or does not vary or exclude 
the application of the terms of the treaty as adopted.1043

(6)  The ICJ has also maintained that the interpre-
tation of a treaty may not lead to its modification. As it 
held in its advisory opinion concerning Interpretation of 
Peace Treaties: “It is the duty of the Court to interpret the 
Treaties, not to revise them”.1044

(7)  It may be deduced from the foregoing that an 
interpretative declaration may in no way modify the 

1042 Yearbook ... 1965, vol. I, 799th meeting, 10 June 1965, p. 166, 
paras. 25–26.

1043 Yearbook  ... 1966, vol.  II, document  A/6309/Rev.1, p.  190, 
para.  (11) of the commentary to draft article  2. See also Waldock’s 
explanations, Yearbook ... 1965, vol. I, 799th meeting, 10 June 1965, 
p. 165, para. 14 (“the crucial point was that, if the interpretative declara-
tion constituted a reservation, its effect would be determined by refer-
ence to the provisions of articles 18 to 22. In that event, consent would 
operate, but in the form of rejection or acceptance of the reservation by 
other interested States. If, however, the declaration did not purport to 
vary the legal effect of some of the treaty’s provisions in its application 
to the State making it, then it was interpretative and was governed by 
the rules on interpretation”).

1044 Interpretation of Peace Treaties (see footnote  444 above), 
p. 229. See also the judgments of 27 August 1952 in Rights of nation-
als of the United States of America in Morocco (footnote 444 above), 
p.  196, and  18  July  1966, South West Africa (footnote  1001 above), 
p. 48, para. 91.

treaty provisions. Whether or not the interpretation is 
correct, its author remains bound by the treaty. This 
is certainly the intended meaning of the dictum of the 
European Commission of Human Rights in the Belilos v. 
Switzerland case, in which the Commission held that an 
interpretative declaration

may be taken into account when an article of the Convention is being 
interpreted; but if the Commission or the Court reached a different inter-
pretation, the State concerned would be bound by that interpretation.1045

(8)  In other words, a State (or an international organi-
zation) may not escape the risk of violating its interna-
tional obligations by basing itself on an interpretation that 
it put forward unilaterally. In the case where the State’s 
interpretation does not correspond to the “the ordinary 
meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose”,1046 the 
conduct adopted by the author of the declaration in the 
course of enforcing the treaty runs a serious risk of violat-
ing its treaty obligations.1047

(9)  If a State or international organization has made 
its interpretation a condition for its agreement to be 
bound by the treaty, in the form of a conditional interpre-
tative declaration within the meaning of guideline 1.2.1 
(Conditional interpretative declarations),1048 the situation 
is slightly different. Of course, if the interpretation pro-
posed by the author of the declaration and the interpreta-
tion of the treaty given by an authorized third body1049 are 
in agreement, there is no problem; the interpretative dec-
laration remains merely interpretative and may play the 
same role in the process of interpreting the treaty as that of 
any other interpretative declaration. If, however, the inter-
pretation given by the author of the interpretative declara-
tion does not correspond to the interpretation of the treaty 
objectively established (following the rules of the Vienna 
Conventions) by an impartial third body, a problem arises: 
the author of the declaration does not intend to be bound 
by the treaty as it has thus been interpreted, but only by 
the treaty text as interpreted and applied in the manner 
which it has proposed. It has therefore made its consent to 
be bound by the treaty dependent upon a particular “inter-
pretation” which—it is assumed—does not fall within the 
ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its object and purpose. In 
this case—but in this case only—the conditional interpre-
tative declaration must be equated to a reservation and 

1045 Council of Europe, Report of the European Commission of 
Human Rights of 7 May 1986, para. 102.

1046 Article 31, para. 1, of the 1969 and 1986 Vienna Conventions.
1047 See also D. M. McRae, “The legal effect of interpretative dec-

larations”, BYBIL, 1978, vol.  49  (1978), p.  161; Heymann, op. cit. 
(footnote 441 above), p. 126; or Horn, Reservations and Interpretative 
Declarations…, op. cit. (footnote 339 above), p. 326.

1048 For the text of this guideline and the commentary thereto, see 
Yearbook ... 1999, vol. II (Part Two), pp. 103–106.

1049 It is hardly likely that the “authentic” interpretation of the treaty 
(that is, the one agreed by all the parties) will differ significantly from 
that given by the author of the interpretative declaration: by defini-
tion, an authentic interpretation arises from the parties themselves. See 
J. Salmon, op. cit. (footnote 847 above), p. 604: “Interprétation émise 
par l’auteur ou par l’ensemble des auteurs de la disposition interpré-
tée—notamment, pour un traité, par toutes les parties—, selon des 
formes telles que son autorité ne puisse être contestée” (“An interpreta-
tion issued by the author or by all the authors of the provision being 
interpreted—in the case of a treaty, by all the parties—in due form so 
that its authority may not be questioned”).
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may produce only the effects of a reservation, if the cor-
responding conditions have been met. This eventuality, 
which is not merely hypothetical, explains why such an 
interpretative declaration, although not intended under its 
terms to modify the treaty, must nonetheless be subject to 
the same legal regime that applies to reservations.1050 As 
has been emphasized:

Since the declaring State is maintaining its interpretation regardless 
of the true interpretation of the treaty, it is purporting to exclude or to 
modify the terms of the treaty. Thus, the consequences attaching to the 
making of reservations should apply to such a declaration.1051

(10)  In cases of a simple interpretative declaration, 
however, the fact of proposing an interpretation that 
is not in accordance with the provisions of the treaty 
in no way changes the declaring State’s position with 
regard to the treaty. The State remains bound by it and 
must respect it. This position has also been confirmed by 
Professor McRae:

[T]he State has simply indicated its view of the interpretation of 
the treaty, which may or may not be the one that will be accepted in 
any arbitral or judicial proceedings. In offering this interpretation the 
State has not ruled out subsequent interpretative proceedings nor has it 
ruled out the possibility that its interpretation will be rejected. Provided, 
therefore, that the State making the reservation still contemplates an 
ultimate official interpretation that could be at variance with its own 
view, there is no reason for treating the interpretative declaration in the 
same way as an attempt to modify or to vary the treaty.1052

(11)  Although an interpretative declaration does not 
affect the normative force and binding character of the 
obligations contained in the treaty, it may still produce 
legal effects or play a role in the interpretation of the 
treaty. It has already been noted during the consideration 
of the validity of interpretative declarations1053 that “on 
the basis of its sovereignty, every State has the right to 
indicate its own understanding of the treaties to which it 
is party”.1054 This corresponds to a need: those to whom 
a legal rule is addressed must necessarily interpret it in 
order to apply it and meet their obligations.1055

(12)  Interpretative declarations are above all an 
expression of the parties’ concept of their international 
obligations under the treaty. They are a means of deter-
mining the intention of the contracting States or contract-
ing organizations with regard to their treaty obligations. It 
is in this connection, as an element relating to the inter-
pretation of the treaty, that case law1056 and doctrine have 

1050 See, in particular, sections 4.2 and 4.5 of the Guide to Practice 
above.

1051 McRae, loc. cit. (footnote 1047 above), p. 161. See also Hey-
mann, op. cit. (footnote 441 above), pp. 147–148. Ms. Heymann thinks 
that a conditional interpretative declaration must be treated as a reser-
vation only in the case where the treaty creates a competent body to 
provide an authentic interpretation. In other cases, she considers that 
the conditional interpretative declaration may never modify the treaty 
provisions (ibid., pp. 148–150).

1052 McRae, loc. cit. (footnote 1047 above), p. 160.
1053 See paragraph (15) of the commentary to guideline 3.5 above.
1054 Daillier, Forteau and Pellet, op. cit. (footnote 448 above), p. 277.
1055 See G. Abi-Saab, “ ‘Interprétation’ et ‘auto-interprétation’: 

quelques réflexions sur leur rôle dans la formation et la résolution du 
différend international”, in Recht zwischen Umbruch und Bewahrung: 
Völkerrecht, Europarecht, Staatsrecht: Festschrift für Rudolf Bern-
hardt, Berlin, Springer, 1995, p. 14.

1056 See footnote 1045 above.

affirmed the need to take into account interpretative dec-
larations in the treaty process. McRae puts it this way: “In 
fact, it is here that the legal significance of an interpreta-
tive declaration lies, for it provides evidence of intention 
in the light of which the treaty is to be interpreted.”1057

(13)  Monika Heymann shares this view. She affirms, 
on the one hand, that an interpretation that is not accepted 
or is accepted only by certain parties cannot constitute an 
element of interpretation under article 31 of the Vienna 
Convention; on the other hand, she adds: Dies schließt 
aber nicht aus, dass sie unter Umständen als Indiz für 
einen gemeinen Parteiwillen herangezogen werden 
könnte. (“That does not exclude the possibility, however, 
that it may be used, under certain conditions, as an indica-
tion of the common intention of the parties.”)1058

(14)  The French Constitutional Council shares this 
view and has clearly limited the object and role of an 
interpretative declaration by the Government of France to 
the interpretation of the treaty alone:

When the French Government signed the Charter, it also made an 
interpretative statement specifying the meaning and scope it intends 
to give to the Charter or to certain of its provisions in the light of the 
Constitution; a unilateral statement of this kind is no more than an 
instrument relating to the treaty which, in the event of a dispute, may 
be used to interpret it.1059

(15)  Draft guideline  4.7.1, paragraph  1, takes up 
these two ideas in order to clarify, on the one hand, that 
an interpretative declaration has no impact on the rights 
and obligations under the treaty and, on the other, that it 
produces its effects only in the process of interpretation.

(16)  Because of the very nature of the operation of 
interpretation—which is a process,1060 an art rather than an 
exact science1061—it is not possible in a general and abstract 
manner to determine the value of an interpretation other 
than by referring to the “general rule of interpretation” 
which is set out in article 31 of the Vienna Conventions and 
which cannot be called into question or “revisited” in the 
context of the present exercise.1062 Therefore, in the Guide 
to Practice, the problem must necessarily be limited to the 
question of the authority of a proposed interpretation in an 
interpretative declaration and the question of its probative 
value for any third party interpreter, that is, its place and 
role in the process of interpretation.

(17)  With regard to the first question—the authority of 
the interpretation proposed by the author of an interpreta-
tive declaration—it should be remembered that, according 

1057 McRae, loc. cit. (footnote 1047 above), p. 169.
1058 Heymann, op. cit. (footnote 441 above), p. 135.
1059 Constitutional Council Decision No. 99-412 DC of 15 June 1999, 

“European Charter for Regional or Minority Languages”, Journal offi-
ciel de la République française, 18 June 1999, p. 8965, para. 4.

1060 A “logico-intellective” operation, according to Rosario Sapienza, 
“Les déclarations interprétatives unilatérales et l’interprétation des trai-
tés”, Revue générale de droit international public, vol.  103  (1999), 
p. 623.

1061 See paragraphs (13) and (14) of the commentary to guideline 3.5 
above.

1062 This is the reason why the final phrase in paragraph 1 of guide-
line 4.7.1, recalling the title of article 31 of the Vienna Conventions, 
refers to “the general rule of interpretation of treaties”, without going 
into detail on its complex ramifications.
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to the definition of interpretative declarations, they are uni-
lateral statements.1063 The interpretation which such a state-
ment proposes, therefore, is itself only a unilateral interpre-
tation which, as such, has no particular value and certainly 
cannot, as such, bind the other parties to the treaty. This 
common-sense principle was affirmed as far back as Vattel: 
“neither of the parties who have an interest in the contract 
or treaty may interpret it after his own mind”.1064

(18)  During the discussion on draft article 70 (which 
became article 31 of the 1969 Vienna Convention) con-
taining the general rule of interpretation, Mr.  Rosenne 
expressed the view

that a situation might arise where, for instance, there might be a uni-
lateral understanding on the meaning of a treaty by the United States 
Senate that was not always accepted by the other side. A purely unilat-
eral interpretative statement of that kind made in connexion with the 
conclusion of a treaty could not bind the parties.1065 

(19)  The Appellate Body of the Dispute Settlement 
Body of the WTO has expressed the same idea as follows: 

“The purpose of treaty interpretation under article 31 of the Vienna 
Convention is to ascertain the common intentions of the parties. These 
common intentions cannot be ascertained on the basis of the subjective 
and unilaterally determined “expectations” of one of the parties to a 
treaty.1066

(20)  Since the declaration expresses only the unilat-
eral intention of the author—or, if it has been approved by 
certain parties to the treaty, at best a shared intention1067—
it certainly cannot be given an objective value that is 
applicable erga omnes, much less the value of an authen-
tic interpretation accepted by all parties.1068 Although it 
does not determine the meaning to be given to the terms 
of the treaty, it nonetheless affects the process of interpre-
tation to some extent.

(21)  However, it is difficult to determine precisely 
on what basis an interpretative declaration would be 

1063 See Yearbook ... 1999, vol. II (Part Two), pp. 97–103.
1064 E. de Vattel, The Law of Nations or the Principles of Natu-

ral Law Applied to the Conduct and to the Affairs of Nations and of  
Sovereigns, vol. III, book II, Washington, D.C., Carnegie Institution of 
Washington, 1916, chap. XVII, p. 200, para. 265.

1065 Yearbook ... 1964, vol. I, 769th meeting, 17 July 1964, p. 313, 
para. 52.

1066 European Communities—Customs Classification of Certain 
Computer Equipment, AB-1998-2, Report of the WTO Appellate Body 
(WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R), Decision 
of 5 June 1998, para. 84 (available at the WTO website: www.wto.org 
/english/tratop_e/dispu_e/ab_reports_e.htm).

1067 Heymann has explained in this regard: Wird eine einfache Inter-
pretationserklärung nur von einem Teil der Vertragsparteien angenom-
men, ist die interprétation partagée kein selbständiger Auslegungsfaktor 
im Sinne der [Wiener Vertragsrechtskonvention]. Dies liegt daran, dass 
bei der Auslegung eines Vertrags die Absichten aller Vertragsparteien 
zu berücksichtigen sind und die interprétation partagée immer nur den 
Willen einer mehr oder weniger groβen Gruppe von Vertragsparteien 
zum Ausdruck bringt (“If a mere interpretative declaration is accepted 
by only some of the contracting parties, the shared interpretation does 
not constitute an autonomous factor in interpretation within the mean-
ing of the Vienna Convention on the Law of Treaties. This is because, 
when the treaty is interpreted, the intentions of the parties must be taken 
into account while the shared interpretation expresses only the will of a 
more or less large group of the contracting parties”), Heymann, op. cit. 
(footnote 441 above), p. 135 (footnote omitted).

1068 On this case, see guideline  4.7.3 and the commentary thereto 
below.

considered an element in interpretation under articles 31 
and 32 of the Vienna Conventions. Already Waldock, in a 
particularly prudent manner, had left open a certain doubt 
on the question:

Statements of interpretation were not dealt with by the 
Commission in the present action for the simple reason that they are 
not reservations and appear to concern the interpretation rather than 
the conclusion of treaties. In short, they appear rather to fall under 
articles 69–71. These articles provide that the “context of the treaty, 
for the purposes of its interpretation”, is to be understood as compris-
ing “any agreement or instrument related to the treaty and reached or 
drawn up in connection with its conclusion” (art.  69, para.  2); that 
“any agreement between the parties regarding the interpretation of the 
treaty” and “any subsequent practice in the application of the treaty 
which clearly establishes the understanding of all the parties regard-
ing its interpretation” are to be taken into account “together with the 
context” of the treaty for the purposes of its interpretation (art. 69, 
para.  3); that as “further means of interpretation” recourse may be 
had, inter alia, to the “preparatory work of the treaty and the circum-
stances of its conclusion” (art. 70); and that a meaning other than its 
ordinary meaning may be given to a term if it is established conclu-
sively that the parties intended the term to have that special meaning. 
Any of these provisions may come into play in appreciating the legal 
effect of an interpretative declaration in a given case. ... In the view of 
the Special Rapporteur the Commission was entirely correct in decid-
ing that the matter belongs under articles 69–71 rather than under the 
present section.1069

(22)  Whether interpretative declarations are regarded 
as one of the elements to be taken into consideration for 
the interpretation of the treaty essentially depends on 
the context of the declaration and the assent of the other 
States parties. It is particularly noteworthy, however, that 
in  1966 the Special Rapporteur very clearly refused to 
include unilateral declarations or agreements inter partes 
in the “context”, even though the United States had sug-
gested doing so by means of an amendment. The Special 
Rapporteur explained that only a degree of assent by the 
other parties to the treaty would have made it possible 
to include declarations or agreements inter partes in the 
interpretative context:

As to the substance of paragraph  2, ... [t]he suggestion of the 
United  States Government that it should be made clear whether the 
“context” includes (1)  a unilateral document and (2)  a document on 
which several but not all of the parties to a multilateral instrument 
have agreed raises problems both of substance and of drafting which 
the Commission was aware of in 1964 but did not find it easy to solve 
at the sixteenth session. ... But it would seem clear on principle that a 
unilateral document cannot be regarded as part of the “context” for the 
purpose of interpreting a treaty, unless its relevance for the interpreta-
tion of the treaty or for determining the conditions of the particular 
State’s acceptance of the treaty is acquiesced in by the other parties. 
Similarly, in the case of a document emanating from a group of the 
parties to a multilateral treaty, principle would seem to indicate that the 
relevance of the document in connexion with the treaty must be acqui-
esced in by the other parties. Whether a “unilateral” or a “group” docu-
ment forms part of the context depends on the particular circumstances 
of each case, and the Special Rapporteur does not think it advisable that 
the Commission should try to do more than state the essential point of 
the principle—the need for express or implied assent.1070 

(23)  Mr. Sapienza also concludes that interpretative 
declarations which have not been approved by the other 
parties do not fall under article 31, paragraph 2 (b), of the 
Vienna Conventions:

1069 Fourth report on the law of treaties, Yearbook ... 1965, vol. II, 
document A/CN.4/177 and Add.1–2, para. 2 (observations of the Spe-
cial Rapporteur on draft articles 18, 19 and 20).

1070 Sixth report on the law of treaties by Sir Humphrey Waldock, 
Yearbook ... 1966, vol. II, document A/CN.4/186 and Add.1–7, p. 98, 
para. 16.
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In primo luogo, ci si potrebbe chiedere quale significato debba 
attribuirsi all’espressione “accepté par les autres parties en tant 
qu’instrument ayant rapport au traité”. Deve intendersi nel senso che 
l’assenso delle altre parti debba limitarsi al fatto che lo strumento in 
questione possa ritenersi relativo al trattato o, invece, nel senso che 
debba estendersi anche al contenuto dell’interpretazione? Ci pare che 
l’alternativa non abbia, in realtà, motivo di porsi, dato che il para-
grafo 2 afferma che dei documenti in questione si terrà conto “ai fini 
dell’interpretazione”. Dunque, l’accettazione delle altre parti nei con-
fronti degli strumenti di cui alla lettera (b) non potrà che essere un 
consenso a che l’interpretazione contenuta nella dichiarazione venga 
utilizzata nella ricostruzione del contenuto normativo delle disposizioni 
convenzionali cui afferisce, anche nei confronti degli altri Stati (“First, 
it could be asked what meaning should be given to the phrase ‘accepted 
by the other parties as an instrument related to the treaty’. Does it mean 
that the assent of the other parties should be limited to the fact that the 
instrument in question could be considered to be related to the treaty or, 
rather, should it also cover the content of the interpretation? It seems 
that, in fact, the alternative should not be considered, since paragraph 2 
states that the instruments in question will be taken into account ‘for the 
purpose of the interpretation’. Consequently, acceptance by the other 
parties of the instruments referred to in subparagraph (b) can only be 
consent to the use of the interpretation contained in the declaration for 
the reconstruction of the normative content of the treaty provisions in 
question, even with respect to other States”).1071

(24)  Nonetheless, although at first glance such inter-
pretative declarations do not seem to fall under articles 31 
and 32 of the Vienna Conventions, they still constitute the 
(unilateral) expression of the intention of one of the par-
ties to the treaty and may, on that basis, play a role in the 
process of interpretation.

(25)  In its advisory opinion on the International 
Status of South-West Africa, the ICJ noted, on the subject 
of the declarations of the Union of South Africa regarding 
its international obligations under the Mandate:

These declarations constitute recognition by the Union Government 
of the continuance of its obligations under the Mandate and not a mere 
indication of the future conduct of that Government. Interpretations 
placed upon legal instruments by the parties to them, though not con-
clusive as to their meaning, have considerable probative value when 
they contain recognition by a party of its own obligations under an 
instrument. In this case the declarations of the Union of South Africa 
support the conclusions already reached by the Court.1072

(26)  The Court thus specified that declarations by 
States relating to their international obligations have 
“probative value” for the interpretation of the terms of the 
legal instruments to which they relate, but that they cor-
roborate or “support” an interpretation that has already 
been determined by other methods. In this sense, an inter-
pretative declaration may therefore confirm an interpreta-
tion that is based on the objective factors listed in arti-
cles 31 and 32 of the Vienna Conventions.

(27)  In the case concerning Maritime Delimitation in 
the Black Sea (Romania v. Ukraine),1073 the Court was again 
seized with the question as to the value of an interpretative 
declaration. In signing and ratifying the United Nations 

1071 R. Sapienza, Dichiarazioni interpretative unilaterali e trattati 
internazionali, Milan, Giuffrè, 1996, pp.  239–240. See also Oppen-
heim’s International Law, 9th  ed., vol.  I, Peace, R. Y. Jennings and 
A. D. Watts (eds.), Harlow, Longman, 1992, p. 1268 (“An interpretation 
agreed between some only of the parties to a multilateral treaty may, 
however, not be conclusive, since the interests and intentions of the 
other parties may have to be taken into consideration”).

1072 International Status of South-West Africa, Advisory Opinion 
of 11 July 1950, I.C.J. Reports 1950, p. 128, at pp. 135–136.

1073 Maritime Delimitation in the Black Sea (Romania v. Ukraine), 
Judgment, I.C.J. Reports 2009, p. 61.

Convention on the Law of the Sea, Romania formulated 
the following interpretative declaration:

Romania states that according to the requirements of equity as it 
results from articles 74 and 83 of the [United Nations] Convention on 
the Law of the Sea the uninhabited islands without economic life can in 
no way affect the delimitation of the maritime spaces belonging to the 
main land coasts of the coastal States.1074

In its judgment, however, the Court paid little atten-
tion to the declaration by Romania, merely noting the 
following:

Finally, regarding Romania’s declaration ..., the Court observes that 
under Article 310 of the [United Nations Convention on the Law of the 
Sea], a State is not precluded from making declarations and statements 
when signing, ratifying or acceding to the Convention, provided these 
do not purport to exclude or modify the legal effect of the provisions 
of the [Convention] in their application to the State which has made a 
declaration or statement. The Court will therefore apply the relevant 
provisions of [the Convention] as interpreted in its jurisprudence, in 
accordance with Article 31 of the Vienna Convention on the Law of 
Treaties of 23 May 1969. Romania’s declaration as such has no bearing 
on the Court’s interpretation.1075

(28)  The wording is rather peremptory and seems to 
cast serious doubt on the utility of interpretative decla-
rations. It seems to suggest that the declaration has “no 
bearing” on the interpretation of the provisions of the 
United  Nations Convention on the Law of the Sea that 
the Court has been asked to give. However, the use of 
the expression “as such” allows one to shade this radical 
observation: while the Court does not consider itself bound 
by the unilateral interpretation proposed by Romania, that 
does not preclude the unilateral interpretation from hav-
ing an effect as a means of proof or a piece of informa-
tion that might corroborate the Court’s interpretation “in 
accordance with Article 31 of the Vienna Convention on 
the Law of Treaties”.

(29)  The Strasbourg Court took a similar approach. 
After the European Commission of Human Rights, 
which had already affirmed that an interpretative dec-
laration “may be taken into account when an article of 
the Convention is being interpreted”,1076 the Court chose 
to take the same approach in the case of Krombach  v. 
France: interpretative declarations may confirm an inter-
pretation derived on the basis of sound practice. Thus, in 
order to respond to the question of knowing whether the 
higher court in a criminal case may be limited to a review 
of points of law, the Court first examined State practice, 
then its own jurisprudence, in the matter and ultimately 
cited an interpretative declaration by France:

The Court reiterates that the Contracting States dispose in principle 
of a wide margin of appreciation to determine how the right secured 
by Article 2 of Protocol No. 7 to the [European Convention on Human 
Rights] is to be exercised. Thus, the review by a higher court of a con-
viction or sentence may concern both points of fact and points of law 
or be confined solely to points of law. Furthermore, in certain coun-
tries, a defendant wishing to appeal may sometimes be required to seek 
permission to do so. However, any restrictions contained in domestic 
legislation on the right to a review mentioned in that provision must, 
by analogy with the right of access to a court embodied in Article 6 § 1 
of the Convention, pursue a legitimate aim and not infringe the very 
essence of that right (see Haser v. Switzerland (dec.), No. 33050/96, 

1074 Multilateral Treaties ... (footnote 359 above), chap. XXI.6.
1075 Maritime Delimitation in the Black Sea (see footnote  1073 

above), p. 78, para. 42.
1076 See footnote 1045 above.
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27 April  2000, unreported). This rule is in itself consistent with the 
exception authorised by paragraph 2 of Article 2 and is backed up by 
the French declaration regarding the interpretation of the Article, which 
reads: “... in accordance with the meaning of Article 2, paragraph 1, the 
review by a higher court may be limited to a control of the application 
of the law, such as an appeal to the Supreme Court”.1077

(30)  States also put forward their interpretative dec-
larations in these minor tones. Thus, the argument by the 
agent for the United States in the case concerning Legality 
of Use of Force (Yugoslavia v. United States of America) 
was tangentially based on the interpretative declaration 
made by the United States to article II of the Convention 
on the Prevention and Punishment of the Crime of 
Genocide in order to demonstrate that the specific mens 
rea or dolus specialis is an essential element of the quali-
fication of genocide:

the need for a demonstration in such circumstances of the specific 
intent required by the Convention was made abundantly clear by the 
United States Understanding at the time of the United States ratification 
of the Convention. That Understanding provided that “acts in the course 
of armed conflicts committed without the specific intent required by 
Article  II are not sufficient to constitute genocide as defined by this 
Convention”. The Socialist Federal Republic of Yugoslavia did not 
object to this Understanding, and the Applicant made no attempt here 
to take issue with it.1078

(31)  It is therefore clear from practice and doctrinal 
analyses that interpretative declarations come into play 
only as an auxiliary or complementary means of inter-
pretation corroborating a meaning given by the terms of 
the treaty, considered in the light of its object and pur-
pose. As such, they do not produce an autonomous effect: 
when they have an effect at all, interpretative declarations 
are associated with another instrument of interpretation, 
which they usually uphold.

(32)  The interpreter can thus rely on interpretative 
declarations to confirm his or her conclusions regard-
ing the interpretation of a treaty or a provision of it. 
Interpretative declarations constitute the expression of 
a subjective element of interpretation—the intention of 
one of the States parties—and, as such, may confirm “the 
ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its object and purpose”. 
The phrase “as appropriate” that appears in both the first 
and second paragraphs of guideline  4.7.1 is meant to 
emphasize that interpretative declarations (and reactions 
to them) are taken into consideration on the basis of indi-
vidual circumstances.

(33)  In that same vein, and as guideline 4.7.1, para-
graph 2, stresses, the reactions (approval or opposition) 
that may have been expressed with regard to the inter-
pretative declaration by the other parties—all of them 
potential interpreters of the treaty as well—should also 
be taken into consideration. An interpretative declaration 
that was approved by one or more States certainly has 
greater value as evidence of the intention of the parties 
than an interpretative declaration to which there has been 
an opposition.1079

1077 Krombach v. France, Application No.  29731/9, Judgment 
of  13  February 2001, European Court of Human Rights, Reports of 
Judgments and Decisions 2001-II, para. 96.

1078 Report 1999/35, 12 May 1999, p.  9 (Mr. Andrews) (available 
at the website of the International Court of Justice: www.icj-cij-org).

1079 McRae, loc. cit. (footnote 1047 above), pp. 169–170.

4.7.2  Effect of the modification or the withdrawal of 
an interpretative declaration in respect of its author

The modification or the withdrawal of an interpre-
tative declaration may not produce the effects pro-
vided for in draft guideline  4.7.1 to the extent that 
other contracting States or contracting organizations 
have relied upon the initial declaration.

Commentary

(1)  Despite the auxiliary role to which interpretative 
declarations are confined under guideline 4.7.1, it should 
be recalled that they are unilateral declarations express-
ing their author’s intention to accept a given interpretation 
of the provisions of the treaty. Accordingly, although the 
declaration in itself does not create rights and obligations 
for its author or for the other parties to the treaty, it may 
prevent its author from taking a position contrary to that 
expressed in its declaration. It does not matter whether or 
not this phenomenon is called estoppel;1080 in any case it is a 
corollary of the principle of good faith,1081 in the sense that, 
in its international relations, a State cannot “blow hot and 
cold”. It cannot declare that it interprets a given provision 
of the treaty in one way and then take the opposite position 
before a judge or international arbitrator, at least if the other 
parties have relied on it. As indicated by principle 10 of 
the Guiding Principles applicable to unilateral declarations 
of States capable of creating legal obligations, adopted 
in 2006 by the International Law Commission:

A unilateral declaration that has created legal obligations for the 
State making the declaration cannot be revoked arbitrarily. In assess-
ing whether a revocation would be arbitrary, consideration should be 
given to:

1080 As Judge Alfaro explained in the important separate opinion 
he attached to the Court’s second judgment in the Temple of Preah 
Vihear  (Cambodia  v. Thailand) case, “[w]hatever term or terms be 
employed to designate this principle such as it has been applied in the 
international sphere, its substance is always the same: inconsistency 
between claims or allegations put forward by a State, and its previ-
ous conduct in connection therewith, is not admissible (allegans con-
traria non audiendus est). Its purpose is always the same: a State must 
not be permitted to benefit by its own inconsistency to the prejudice 
of another State (nemo potest mutare consilium suum in alterius inju-
riam).  ... Finally, the legal effect of the principle is always the same: 
the party which by its recognition, its representation, its declaration, its 
conduct or its silence has maintained an attitude manifestly contrary to 
the right it is claiming before an international tribunal is precluded from 
claiming that right (venire contra factum proprium non valet)” (Merits, 
Judgment, I.C.J.  Reports 1962, p.  6, at p.  40). See also PCIJ, Judg-
ment of 12 July 1920, Serbian loans, Series A, No. 20, pp. 38–39; ICJ, 
Judgments of 20 February 1969 (North Sea Continental Shelf (see foot-
note 792 above), p. 26, para. 30), 26 November 1984 (Military and Para- 
military Activities in and against Nicaragua (see footnote 388 above), 
p. 415, para. 51), or 13 September 1990 (Land, Island and Maritime 
Frontier Dispute (El  Salvador/Honduras: Nicaragua intervening)), 
Request by Nicaragua for Permission to Intervene, I.C.J. Reports 1990, 
p. 118, para. 63).

1081 See Delimitation of the Maritime Boundary in the Gulf of Maine 
Area, Judgment, I.C.J. Reports 1984, p. 246, at p. 305, para. 130. The 
doctrine is in agreement on this point. Thus, as Derek Bowett explained 
more than a half-century ago, the raison d’être of estoppel lies in the 
principle of good faith: “The basis of the rule is the general principle of 
good faith and as such finds a place in many systems of law” (“Estoppel 
before international tribunals and its relation to acquiescence”, BYBIL, 
1957, vol.  33  (1958), p.  176  (footnotes omitted)). See also A. Pellet 
and J. Crawford, “Anglo Saxon and Continental approaches to pleading 
before the ICJ”, in International Law between Universalism and Frag-
mentation: Festschrift in Honour of Gerhard Hafner, Leiden, Nijhoff, 
2008, pp. 831–867.
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... (b) the extent to which those to whom the obligations are owed 
have relied on such obligations... .1082

(2)  It cannot be deduced from the above that the 
author of an interpretative declaration is bound by the 
interpretation it puts forward—which might ultimately 
prove unfounded. The validity of the interpretation 
depends on other circumstances and can be assessed only 
under the rules governing the interpretation process. In 
this context, Bowett presents a sound analysis:

The estoppel rests on the representation of fact, whereas the con-
duct of the parties in construing their respective rights and duties does 
not appear as a representation of fact so much as a representation of 
law. The interpretation of rights and duties of parties to a treaty, how-
ever, should lie ultimately with an impartial international tribunal and it 
would be wrong to allow the conduct of the parties in interpreting these 
rights and duties to become a binding interpretation on them.1083

(3)  It should be recalled that under draft guide-
lines 2.4.9 (Modification of an interpretative declaration)1084 
and 2.5.12 (Withdrawal of an interpretative declaration),1085 
the author of an interpretative declaration is free to modi-
fy or withdraw it at any time. Depending on the circum-
stances, the withdrawal or modification of an interpretative 
declaration may be of some relevance to the interpretation 
of the treaty to which it relates. However, the Commission 
decided not to make express mention of these two provi-
sions because they relate to procedural rules, whereas guide-
line 4.7.2 is included in the section of the Guide to Practice 
concerning the effects of interpretative declarations.

(4)  Like the author of an interpretative declaration, 
any State or international organization that has approved 
this declaration is bound by the same principles vis-à-vis 
the author of the declaration; it may modify or withdraw 
its approval at any time, provided that the author of the 
declaration (or third parties) have not relied on it.

(5)  Moreover, despite its limited binding force, and 
since an interpretative declaration might constitute the 
basis for agreement on the interpretation of the treaty, 
it could also preclude such an agreement from being 
made.1086 In this connection, Professor McRae noted: 
“The ‘mere interpretative declaration’ serves notice of the 
position to be taken by the declaring State and may herald 
a potential dispute between that State and other contract-
ing parties.”1087

1082 Yearbook … 2006, vol. II (Part Two), p. 166. According to prin-
ciple 10, the two other factors to be taken into account when assessing 
the arbitrary nature of a revocation are: “(a) any specific terms of the 
declaration relating to revocation” and “(c)  the extent to which there 
has been a fundamental change in the circumstances” (ibid.). Mutatis 
mutandis, these two factors may also be relevant to the implementation 
of guideline 4.7.2.

1083 Bowett, “Estoppel before international tribunals…”, 
loc.  cit.  (footnote  1081 above), pp.  189–190. See also McRae, 
loc. cit. (footnote 1047 above), p. 168.

1084 This guideline reads as follows: “Unless the treaty provides that 
an interpretative declaration may be made or modified only at specified 
times, an interpretative declaration may be modified at any time” (Year-
book … 2004, vol. II (Part Two), pp. 108–109).

1085 This guideline reads as follows: “An interpretative declaration 
may be withdrawn at any time, following the same procedure applica-
ble to its formulation, by the authorities competent for that purpose” 
(ibid., pp. 109–110).

1086 Heymann, op. cit. (footnote 441 above), p. 129.
1087 McRae, loc. cit. (footnote 1047 above), pp. 160–161 (footnotes 

omitted).

4.7.3  Effect of an interpretative declaration approved 
by all the contracting States and contracting 
organizations

An interpretative declaration that has been 
approved by all the contracting States and contracting 
organizations may constitute an agreement regarding 
the interpretation of the treaty.

Commentary

(1)  Acquiescence to an interpretative declaration by 
all the other parties to the treaty, however, radically alters 
the situation. Thus, in the International Law Commission, 
Waldock recalled that the Commission

agreed that the relevance of statements of the parties for purposes of 
interpretation depended on whether they constituted an indication of 
common agreement by the parties. Acquiescence by the other parties 
was essential.1088

(2)  Unanimous agreement by all the parties therefore 
constitutes a genuine interpretative agreement which rep-
resents the will of the “masters of the treaty” and thus an 
authentic interpretation.1089 One example is the unanimous 
approval by the contracting States to the  1928  General 
Treaty for Renunciation of War as an Instrument of 
National Policy (Kellogg-Briand Pact) of the interpreta-
tive declaration of the United States of America concern-
ing the right to self-defence.1090

(3)  In this case, it is just as difficult to determine 
whether the interpretative agreement is part of the 
internal context (article  31, paragraph  2, of the Vienna 
Conventions) or the external context (art. 31, para. 3) of 
the treaty.1091 The fact is that everything depends on the 
circumstances in which the declaration was formulated 
and in which it was approved by the other parties. Indeed, 
in a case where a declaration is made before the signature 
of the treaty and approved when (or before) all the par-
ties have expressed their consent to be bound by it, the 
declaration and its unanimous approval, combined, give 
the appearance of an interpretative agreement that could 
be construed as being an “agreement relating to the treaty 
which was made between all the parties in connection 
with the conclusion of the treaty” within the meaning of 
article 31, paragraph 2 (a), or as “any instrument which 
was made by one or more parties in connection with the 
conclusion of the treaty and accepted by the other parties 
as an instrument related to the treaty” within the meaning 
of paragraph  2  (b) of the same article. If, however, the 
interpretative agreement is reached only once the treaty 
has been concluded, a question might arise as to whether 
it is merely a “subsequent practice in the application of 
the treaty which establishes the agreement of the par-
ties regarding its interpretation” within the meaning of 

1088 Yearbook  ... 1966, vol.  I (Part  One), 829th  meeting, 12  Janu-
ary 1966, p. 47, para. 53. See also R. Kolb, Interprétation et création 
du droit international, Brussels, Bruylant, 2006, p. 609.

1089 See footnote  1049 above. See also Heymann, op.  cit.  (foot-
note 441 above), pp. 130–135; I. Voïcu, De l’interprétation authentique 
des traités internationaux, Paris, Pedone, 1968, p. 134; or M. Herdegen, 
“Interpretation in international law”, Max Planck Encyclopedia of Pub-
lic International Law (http://opil.ouplaw.com/home/EPIL), para. 34.

1090 AJIL, Supplement, vol. 23, No. 1 (January 1929), pp. 1–13.
1091 See paragraph (21) of the commentary to guideline 4.7.1 above.
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article 31, paragraph 3 (b), or if, by virtue of their formal 
nature, the declaration and unanimous approval combined 
constitute a veritable “subsequent agreement between the 
parties regarding the interpretation of the treaty or the 
application of its provisions” (para. 3 (a)).1092

(4)  Without really coming to a decision on the mat-
ter, the Commission wrote in its commentary to article 27 
of its 1966 draft articles (which became article 31, para-
graph 3 (a), of the 1969 Vienna Convention):

A question of fact may sometimes arise as to whether an under-
standing reached during the negotiations concerning the meaning of 
a provision was or was not intended to constitute an agreed basis for 
its interpretation. But it is well settled that when an agreement as to 
the interpretation of a provision is established as having been reached 
before or at the time of the conclusion of the treaty, it is to be regarded 
as forming part of the treaty. Thus, in the Ambatielos case the Court 
said: “... the provisions of the Declaration are in the nature of an inter-
pretation clause, and, as such, should be regarded as an integral part of 
the Treaty ...”. Similarly, an agreement as to the interpretation of a pro-
vision reached after the conclusion of the treaty represents an authentic 
interpretation by the parties which must be read into the treaty for pur-
poses of its interpretation.1093

(5)  The fact remains, however, that, depending on 
the circumstances—the lack of an automatic effect being 
indicated by the verb “may” in guideline 4.7.3—the unani- 
mous approval by the parties of an interpretative declara-
tion made by one of them may constitute an agreement 
and that an agreement among the parties as to the interpre-
tation of the treaty must be taken into consideration when 
interpreting the provisions to which it relates.

5.  Reservations, acceptances of and objections to res-
ervations, and interpretative declarations in the case 
of succession of States

Commentary

(1)  As the title suggests, Part 5 of the Guide to Practice 
deals with reservations, acceptances of and objections to 
reservations and interpretative declarations in the case of 
succession of States. Part 5 is organized in four sections 
entitled as follows:

–  Reservations and succession of States (5.1);

–  Objections to reservations and succession of 
States (5.2);

–  Acceptances of reservations and succession of 
States (5.3);

–  Interpretative declarations and succession of 
States (5.4).

(2)  The inclusion of guidelines in this area in the 
Guide to Practice is all the more important given that:

–  The 1969 and 1986 Vienna Conventions have no 
provisions on this subject except a safeguard clause, 

1092 In this regard, see, in particular, Heymann, op. cit. (footnote 441 
above), p. 130.

1093 Yearbook  ... 1966, vol.  II, document  A/6309/Rev.1, 
p. 221, para. (14) of the commentary (footnotes omitted).

which, by definition, gives no indication as to the appli-
cable rules;1094

–  The  1978  Vienna Convention contains only one 
provision on reservations, namely article  20, which is 
worded as follows:

Article 20.  Reservations

1.  When a newly independent State establishes its status as a party 
or as a contracting State to a multilateral treaty by a notification of 
succession under article 17 or 18, it shall be considered as maintaining 
any reservation to that treaty which was applicable at the date of the 
succession of States in respect of the territory to which the succession 
of States relates unless, when making the notification of succession, it 
expresses a contrary intention or formulates a reservation which relates 
to the same subject matter as that reservation.

2.  When making a notification of succession establishing its sta-
tus as a party or as a contracting State to a multilateral treaty under 
article 17 or 18, a newly independent State may formulate a reserva-
tion unless the reservation is one the formulation of which would be 
excluded by the provisions of subparagraph (a), (b) or (c) of article 19 
of the Vienna Convention on the Law of Treaties.

3.  When a newly independent State formulates a reservation in 
conformity with paragraph 2, the rules set out in articles 20 to 23 of 
the Vienna Convention on the Law of Treaties apply in respect of that 
reservation.

(3)  Article  20 of the  1978  Vienna Convention 
scarcely deals with, much less solves, potential problems 
arising in connection with reservations in the case of 
succession of States.1095 First, it should be noted that the 
article is contained in Part III of the Convention, which 
deals with “newly independent States”, within the mean-
ing of article 2, paragraph 1 (f), of the Convention, that is, 
States arising from decolonization,1096 whereas the ques-
tion of the rules applicable in the case of the succession 
of States in respect of part of a territory, the uniting of 
States or the separation of States is left aside completely. 
Secondly, while article 20, paragraph 2, provides for the 
option of formulating new reservations by the newly inde-
pendent State and while the effect of paragraph 3 is that 
third States may formulate objections in that event, it fails 
to stipulate whether the latter can object to a reservation 
being maintained. Lastly, article  20 of the 1978 Vienna 
Convention makes no reference whatsoever to succession 
in respect of objections to reservations—whereas the ini-
tial proposals of Waldock did deal with this point1097—and 
the reasons for this omission are not clear.1098

1094 Article  73 of the  1969 Vienna Convention reads: “The provi-
sions of the present Convention shall not prejudge any question that 
may arise in regard to a treaty from a succession of States ...”. A simi-
lar safeguard clause appears in article 74, para. 1, of the 1986 Vienna 
Convention.

1095 See in this regard the observations contained in the first report 
on the law and practice relating to reservations to treaties, Year-
book … 1995, vol. II (Part One), document A/CN.4/470, pp. 147–148, 
paras. 132–135. See also pp. 136–137, paras. 62–71, and the second 
report on reservations to treaties, Yearbook ... 1996, vol. II (Part One), 
document A/CN.4/477 and Add.1, p. 50, para. 46, as well as the memo-
randum by the Secretariat on reservations to treaties in the context of 
succession of States (footnote 33 above), p. 3, paras. 1–2.

1096 Under article 2, paragraph 1 (f), of the 1978 Vienna Convention, 
“ ‘newly independent State’ means a successor State the territory of 
which immediately before the date of the succession of States was a 
dependent territory for the international relations of which the prede-
cessor State was responsible”.

1097 See paragraph (3) of the commentary to guideline 5.1.1 below.
1098 See Imbert, “Les  réserves aux traités multilatéraux, op.  cit. 

(footnote 540 above), pp. 318–322.
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(4)  The result is that while some of the guidelines of 
Part 5 reflect the state of positive international law on the 
subject, others represent the progressive development of 
international law or are intended to offer logical solutions 
to problems to which neither the 1978 Vienna Convention 
nor the relevant practice seem to have provided clear 
answers thus far. In any event, as is generally the case, it 
is often difficult if not impossible to make a clear distinc-
tion between proposals that come under the heading of 
codification stricto sensu, on the one hand, and proposals 
aimed at progressive development, on the other.

(5)  That said, this Part of the Guide to Practice is 
based on the rules and principles set out in the 1978 Vienna 
Convention. In particular, it relies on the definition of suc-
cession of States given in that instrument.1099 More gener-
ally, the guidelines of this part of the Guide use the same 
terminology as the 1978 Vienna Convention, attribute the 
same meaning to the terms and expressions used in that 
Convention and defined in its article 2 and are based, where 
applicable, on the distinctions made in that instrument 
among the various forms of succession of States, namely:

–  “Succession in respect of part of territory” (art. 15);

–  “Newly independent States” (art. 2, para. 1 (f) and 
arts. 16 et seq.);

–  “Newly independent States formed from two or 
more territories” (art. 30);

–  “Uniting of States” (arts. 31–33); and

–  “Separation of parts of a State” (arts. 34–37).

(6)  Moreover, Part 5 of the Guide to Practice starts 
from the premise that the question of a State’s succession 
to a treaty has been settled as a preliminary issue. This is 
the implication of the word “when”, which begins several 
of the guidelines of this part and refers to concepts that 
are considered as settled and need not be revisited by the 
Commission in dealing with this subject. By this logic, 
then, the point of departure is that a successor State has the 
status of a contracting State or State party to a treaty as a 
consequence of the succession of States, not because it has 
expressed its consent to be bound by the treaty within the 
meaning of article 11 of the 1969 Vienna Convention.1100

(7)  Lastly, like the 1978 Vienna Convention,1101 the 
guidelines of Part 5 of the Guide to Practice concern only 
reservations formulated by a predecessor State that was 
a contracting State or State party to the treaty in ques-
tion as of the date of the succession of States. They do 
not deal with reservations formulated by a predecessor 

1099 Article  2, paragraph  1  (b): “ ‘succession of States’ means the 
replacement of one State by another in the responsibility for the inter-
national relations of territory”; see also article 2, paragraph 1  (a), of 
the  1983  Vienna Convention on Succession of States in respect of 
State Property, Archives and Debts, or article 2  (a) of the articles on 
the nationality of natural persons in relation to the succession of States 
adopted by the Commission at its fifty-first session (Yearbook … 1999, 
vol.  II (Part Two), pp. 20  et  seq.) and annexed to General Assembly 
resolution 55/153 of 12 December 2000.

1100 “The consent of a State to be bound by a treaty may be expressed 
by signature, exchange of instruments constituting a treaty, ratification, 
acceptance, approval or accession, or by any other means if so agreed.”

1101 See article 20.

State that had only signed the treaty subject to ratification, 
acceptance or approval, without having completed the rel-
evant action prior to the date of the succession of States. 
Reservations of this second kind cannot be considered as 
being maintained by the successor State because they did 
not, at the date of the succession of States, produce any 
legal effects, not having been formally confirmed by the 
State in question when expressing its consent to be bound 
by the treaty, as required by article  23, paragraph  2, of 
the 1969 and 1986 Vienna Conventions.1102

5.1  Reservations and succession of States

5.1.1 [5.1]  Newly independent States

1.  When a newly independent State establishes its 
status as a party or as a contracting State to a multi-
lateral treaty by a notification of succession, it shall 
be considered as maintaining any reservation to that 
treaty which was applicable at the date of the suc-
cession of States in respect of the territory to which 
the succession of States relates unless, when making 
the notification of succession, it expresses a contrary 
intention or formulates a reservation which relates to 
the same subject matter as that reservation.

2.  When making a notification of succession estab-
lishing its status as a party or as a contracting State to 
a multilateral treaty, a newly independent State may 
formulate a reservation unless the reservation is one 
the formulation of which would be excluded by the 
provisions of subparagraph  (a), (b) or (c) of guide-
line 3.1 of the Guide to Practice.

3.  When a newly independent State formulates a 
reservation in conformity with paragraph 2, the rel-
evant rules set out in Part 2 (Procedure) of the Guide 
to Practice apply in respect of that reservation.

4.  For the purposes of this Part of the Guide to 
Practice, “newly independent State” means a succes-
sor State the territory of which immediately before 
the date of the succession of States was a dependent 
territory for the international relations of which the 
predecessor State was responsible.

Commentary

(1)  Guideline 5.1.1 reproduces paragraphs 1 to 3 of 
article 20 of the 1978 Vienna Convention. This provision 
relates only to a “newly independent State” within the 
meaning of article 2, paragraph 1 (f), of the Convention, 
namely a State that gains independence at the end of a 
decolonization process.1103 The Commission decided 

1102 See guideline 2.2.1 and the commentary thereto in Yearbook … 
2001, vol. II (Part Two) and corrigendum, pp. 180–183.

1103 See paragraph  (2) of the general commentary to Part  5 of the 
Guide to Practice above. See also the memorandum by the Secretariat 
on reservations to treaties in the context of succession of States (see 
footnote 33 above), para. 2. This limitation of the scope of article 20 to 
newly independent States is confirmed by the fact that at the 1977–1978 
United Nations Conference on Succession of States in respect of Trea-
ties, it was suggested that, with respect to other cases of succession, a 
provision regulating the issue of reservations should be included. The 
delegation of India, for example, pointed out that there was a gap in the 
Convention in that respect and, accordingly, a need to add an article on 
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to place this draft guideline first in Part  5 of the Guide 
to Practice, since it is based on the only provision of 
the  1978  Vienna Convention which deals with reserva-
tions in relation to succession of States.

(2)  Paragraph  4 of this guideline, which has no 
equivalent in article 20 of the 1978 Vienna Convention, 
reproduces the definition of “newly independent State” 
set out in article 2, paragraph 1  (f), of that Convention. 
The definition was reproduced in the Guide to Practice 
to avoid any misunderstanding regarding the use of 
this expression, given the importance of the distinction 
between successor States with the status of newly inde-
pendent States and other successor States in dealing with 
legal issues concerning reservations, objections to res-
ervations, acceptances of reservations and interpretative 
declarations in relation to the succession of States. This 
limitation of the scope of guideline 5.11 is reflected in its 
title (“Newly independent States”).

(3)  The origin of the rules set out in article  20 of 
the 1978 Vienna Convention and reproduced in this guide-
line dates back to a proposal put forward in Waldock’s third 
report on succession of States in respect of treaties.1104 The 
report contained a draft article 9 on “Succession in respect 
of reservations to multilateral treaties”, its purpose being 
to determine the position of the successor State in regard 
to reservations, acceptances and objections. After enunci-
ating certain “logical principles” and noting that the still 
developing practice of depositaries was not wholly consist-
ent with them,1105 the Special Rapporteur concluded “that 
a flexible and pragmatic approach to the problem of suc-
cession in respect of reservations is to be preferred”.1106 
Concerning reservations, Waldock proposed that rules 
should be adopted to reflect:

reservations to the part of the Convention which dealt with the uniting and 
separation of States (Official Records of the United Nations Conference 
on Succession of States in respect of Treaties, vol. I, First Session, Vienna, 
4 April–6 May 1977, Summary records of the plenary meetings and of 
the meetings of the Committee of the Whole (A/CONF.80/16, United 
Nations publication, Sales No. E.78.V.8), 28th meeting, 26 April 1977, 
p. 197, para. 17). Meanwhile, the delegation of the Federal Republic of 
Germany proposed a new article 36 bis (ibid., vol. II, Resumed Session, 
Vienna, 31 July–23 August 1978 (A/CONF.80/16/Add.1, United Nations 
publication, Sales No. E.79.V.9), 43rd meeting, 3 August 1978, p. 72, 
paras. 9–12) that provided in particular for the transposition, to the cases 
of succession referred to in part  IV of the Convention, of the rules on 
reservations applicable to newly independent States:

  “1.  When under articles 30, 31, 33 and 35 a treaty continues in 
force for a successor State or a successor State participates other-
wise in a treaty not yet in force for the predecessor State, the suc-
cessor State shall be considered as maintaining:
  “(a)  any reservation to that treaty made by the predecessor State 
in regard to the territory to which the succession of States relates;
  ...
  “2.  Notwithstanding paragraph  1, the successor State may 
however:
  “(a)  withdraw or modify, wholly or partly, the reservation (para-
graph 1 subparagraph (a)) or formulate a new reservation, subject 
to the conditions laid down in the treaty and the rules set out in 
articles 19, 20, 21, 22 and 23 of the Vienna Convention on the Law 
of Treaties” (A/CONF.80/30, para. 118, reproduced in ibid., vol III, 
1977 Session and Resumed Session 1978, Documents of the Con-
ference (A/CONF.80/16/Add.2, United  Nations publication Sales 
No. E.79.V.10), pp. 163–164.
1104 Yearbook  ... 1970, vol.  II, document A/CN.4/224 and Add.1, 

p. 25.
1105 Ibid., p. 47, para. (2) of the commentary.
1106 Ibid., p. 50, para. (11) of the commentary.

–  A presumption in favour of succession to the reser-
vations of the predecessor State unless the successor State 
has expressed a contrary intention or unless, by reason of 
its object and purpose, the reservation is appropriate only 
for the predecessor State (art. 9, para. 1); and

–  The possibility for the successor State to formulate 
new reservations, in which case: (a) the successor State is 
considered to have withdrawn any different reservations 
made by the predecessor State; and (b) the provisions of 
the treaty itself and of the 1969 Vienna Convention apply 
to the reservations of the successor State (para. 2).1107

(4)  Paragraph  1 of guideline  5.1.1 reproduces the 
rebuttable presumption enunciated in article  20, para-
graph  1, of the  1978  Vienna Convention that a newly 
independent State shall be considered as maintaining the 
reservations formulated by the predecessor State. While 
article 20, paragraph 1, of the Convention makes refer-
ence in this context to a newly independent State which 
establishes its status as a contracting State or a party to 
a multilateral treaty through a notification of succession 
under article  17 or  18 of this Convention,1108 reference 

1107 Ibid., p. 47.
1108 These provisions read as follows:
“Article 17.  Participation in treaties in force at the date of the suc-

cession of States
“1.  Subject to paragraphs 2 and 3, a newly independent State may, 

by a notification of succession, establish its status as a party to any 
multilateral treaty which at the date of the succession of States was in 
force in respect of the territory to which the succession of States relates.

“2.  Paragraph 1 does not apply if it appears from the treaty or is 
otherwise established that the application of the treaty in respect of the 
newly independent State would be incompatible with the object and 
purpose of the treaty or would radically change the conditions for its 
operation.

“3.  When, under the terms of the treaty or by reason of the lim-
ited number of the negotiating States and the object and purpose of the 
treaty, the participation of any other State in the treaty must be consid-
ered as requiring the consent of all the parties, the newly independent 
State may establish its status as a party to the treaty only with such 
consent.

“Article 18.  Participation in treaties not in force at the date of the 
succession of States

“1.  Subject to paragraphs 3 and 4, a newly independent State may, 
by a notification of succession, establish its status as a contracting State 
to a multilateral treaty which is not in force if at the date of the succes-
sion of States the predecessor State was a contracting State in respect of 
the territory to which that succession of States relates.

“2.  Subject to paragraphs 3 and 4, a newly independent State may, 
by a notification of succession, establish its status as a party to a multi-
lateral treaty which enters into force after the date of the succession of 
States if at the date of the succession of States the predecessor State was 
a contracting State in respect of the territory to which that succession 
of States relates.

“3.  Paragraphs 1 and 2 do not apply if it appears from the treaty 
or is otherwise established that the application of the treaty in respect 
of the newly independent State would be incompatible with the object 
and purpose of the treaty or would radically change the conditions for 
its operation.

“4.  When, under the terms of the treaty or by reason of the lim-
ited number of the negotiating States and the object and purpose of the 
treaty, the participation of any other State in the treaty must be consid-
ered as requiring the consent of all the parties or of all the contracting 
States, the newly independent State may establish its status as a party or 
as a contracting State to the treaty only with such consent.

“5.  When a treaty provides that a specified number of contracting 
States shall be necessary for its entry into force, a newly independent 
State which establishes its status as a contracting State to the treaty 
under paragraph 1 shall be counted as a contracting State for the pur-
pose of that provision unless a different intention appears from the 
treaty, or is otherwise established.”
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to these articles was omitted in the text of the guideline. 
Such a reference seemed unnecessary to the Commission 
given that the basic principle—the modus operandi—of 
the present report consists in postulating that the relevant 
rules of the 1978 Vienna Convention apply.

(5)  First proposed by Waldock in his third report,1109 
this presumption was then endorsed by the Commission, 
despite the proposals put forward subsequently by some 
States (Australia, Belgium, Canada and Poland) to 
reverse the presumption; the proposals in question on this 
subject were neither followed up by the second Special 
Rapporteur, Sir Francis Vallat,1110 nor subscribed to by the 
Commission.1111

(6)  The presumption in favour of the maintenance of 
the predecessor State’s reservations gave rise to little debate 
at the United Nations Conference on Succession of States 
in respect of Treaties, which met in Vienna from 4 April 
to  6  May  1977 and from  31  July to  23  August  1978. 
Even though some States again proposed that the pre-
sumption should be reversed having regard to the “clean 
slate” principle,1112 the Committee of the Whole, and then 
the Conference itself, approved the article on reserva-
tions (which had become article  20) as proposed by the 
International Law Commission, apart from some very 
minor drafting adjustments,1113 and the presumption in 
favour of the maintenance of reservations was reflected in 
the final text of article 20 as adopted at the United Nations 
Conference on Succession of States in respect of Treaties.

(7)  Such a presumption had already been proposed 
by Professor Daniel Patrick O’Connell, Rapporteur 
of the International Law Association on the topic “The 
Succession of New States to the Treaties and Certain 
Other Obligations of their Predecessors”,1114 one year 

1109 See paragraph (3) of the commentary to this guideline above.
1110 First report on succession of States in respect of treaties by 

Sir Francis Vallat, Yearbook ... 1974, vol. II (Part One), document A/
CN.4/278 and Add.1–6, pp. 52–54, paras. 278–286.

1111 Ibid., vol. I, 1272nd meeting, 6 June 1974, p. 117, paras. 46–54, 
and vol. II (Part One), document A/CN.4/278 and Add.1–6, pp. 226–
227, paras. (17)–(18) of the commentary to article 19.

1112 Thus, for example, at the 1977–1978 United Nations Conference 
on the Succession of States in respect of Treaties, the representative of 
the United Republic of Tanzania proposed an amendment reversing the 
presumption in favour of the maintenance of reservations formulated by 
the predecessor State and providing that the successor State was con-
sidered to have withdrawn reservations formulated by the predecessor 
State unless it expressed a contrary intention (see Official Records of the 
United Nations Conference on Succession of States in respect of Trea-
ties, vol.  I, First Session  … (A/CONF.80/16) (footnote  1103 above), 
Committee of the Whole, 28th meeting, 26 April 1977, p. 199, para. 37; 
and A/CONF.80/14, para. 118 (c) (reproduced in ibid., vol III, 1977 Ses-
sion and Resumed Session 1978, Documents of the Conference … (A/
CONF.80/16/Add.2) (footnote 1103 above), p. 123). The representative 
of the United Republic of Tanzania, who expressed a preference for a 
“clean slate” in regard to reservations and pointed out that reservations 
formulated by the predecessor State were not necessarily in the interest 
of the successor State (ibid., vol. I, First Session … (A/CONF.80/16) 
(footnote 1103 above), 27th meeting, 25 April 1977, p. 193, para. 79). 
That amendment was rejected by 26 votes to 14, with 41 abstentions 
(ibid., 28th meeting, 26 April 1977, p. 199, para. 41). A preference for 
the opposite presumption had also been expressed by other delega-
tions (ibid., 28th  meeting, pp.  196–197, para.  13  (Romania), p.  197, 
para. 18 (India) and pp. 198–199, para. 33 (Kenya).

1113 Ibid., 28th meeting, p. 199, para. 41.
1114 “Additional point” No.  10 proposed by the Rapporteur of the 

Committee on “the Succession of New States to the Treaties and Certain 

before Waldock endorsed the concept.1115 It is based on 
a concern for respecting the actual intention of the suc-
cessor State by avoiding the creation of an irreversible 
situation: “if a presumption in favour of maintaining res-
ervations were not to be made, the actual intention of the 
successor State might be irrevocably defeated; whereas, 
if it were made and the presumption did not correspond 
to the successor State’s intention, the latter could always 
redress the matter by withdrawing the reservations”.1116

(8)  This solution is not self-evident and has been 
criticized in the literature. For example, according to 
Professor Pierre-Henri Imbert, il n’y a aucune raison 
pour penser que l’État n’étudiera pas le texte de la con-
vention avec suff﻿isamment de soin, pour savoir exact-
ement les réserves qu’il veut maintenir, abandonner 
or formuler (“there is no reason to think that the State 
would not study the text of the convention carefully 
enough to know exactly which reservations it wished 
to maintain, abandon or formulate”).1117 This author 
cast doubt in particular on the assumption that the pre-
decessor State’s reservations would be nécessairement 
avantageuses pour l’État nouvellement indépendant. ... 
[L]es réserves constituant des dérogations, des limita-
tions aux engagements de l’État, elles ne devraient pas 
pouvoir être présumées. Il serait au contraire normal 
de partir du principe que, en l’absence d’une déclara-
tion de volonté formelle de sa part, un État est lié par 
l’ensemble du traité (“necessarily advantageous to the 
newly independent State.  .... Since reservations consti-
tute derogations from or limitations on a State’s commit-
ments, they should not be a matter of presumption. On 
the contrary, it makes more sense to assume that, in the 
absence of a formal statement of its intention, a State is 
bound by the treaty as a whole”).1118

(9)  The commentary to draft article  19 as finally 
adopted by the Commission nonetheless puts forward 
some convincing arguments supporting the presumption 
in favour of the maintenance of reservations formulated 
by the predecessor State:

First, the presumption of an intention to maintain the reservations 
was indicated by the very concept of succession to the predecessor’s 
treaties. Secondly, a State is in general not to be understood as having 

Other Obligations of their Predecessors”, International Law Associa-
tion, Buenos Aires Conference (1968), Interim Report of the Commit-
tee on the Succession of New States to the Treaties and Certain Other 
Obligations of their Predecessors, cited in Waldock’s second report on 
succession in respect of treaties (Yearbook ... 1969, vol. II, document A/
CN.4/214 and Add.l–2, p. 49, para. 17: “A successor State can continue 
only the legal situation brought about as a result of its predecessor’s 
signature or ratification. Since a reservation delimits that legal situation 
it follows that the treaty is succeeded to (if at all) with the reservation.”

1115 See paragraph (3) of the present commentary above.
1116 Third report on succession of States in respect of treaties, 

Yearbook  ... 1970, vol.  II, document A/CN.4/224 and Add.1, p.  50, 
para. (12) of the commentary to article 9; see also the elements of prac-
tice invoked in support of this solution, ibid., pp. 47–49.

1117 Imbert, “La  question des réserves dans la décision arbitrale 
du 30 juin 1977...”, loc. cit. (footnote 534 above), p. 309.

1118 Ibid., p. 310. Imbert thus echoes the criticisms of some States 
(see footnote 1112 above) put forward at the 1977–1978 United Nations 
Conference on the Succession of States in respect of Treaties, in par-
ticular by the representative of the United Republic of Tanzania, who 
expressed a preference for a “clean slate” in regard to reservations and 
pointed out that reservations formulated by the predecessor State were 
not necessarily in the interest of the successor State.
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undertaken more onerous obligations unless it has unmistakably indi-
cated an intention to do so; and to treat a newly independent State, 
on the basis of its mere silence, as having dropped its predecessor’s 
reservations would be to impose upon it a more onerous obligation. 
Thirdly, if presumption in favour of maintaining reservations were not 
to be made, the actual intention of the newly independent State might 
be irrevocably defeated; whereas, if it were made and the presumption 
did not correspond to the newly independent State’s intention, the lat-
ter could always redress the matter by withdrawing the reservations.1119

(10)  This seems to be the majority position in the lit-
erature, tending to support the presumption in favour of 
the maintenance of the predecessor State’s reservations. 
Thus, Daniel Patrick O’Connell explains:

Since a State which makes a reservation to a multilateral conven-
tion commits itself only to the convention as so reserved, its successor 
State cannot, logically, succeed to the convention without reservations. 
Should the reservation be unacceptable to it the appropriate proce-
dure would be to ask the depositary to remove it and notify all parties 
accordingly.1120

Similarly, Professor Giorgio Gaja takes the view that: 

The opinion that the predecessor State’s reservations are maintained 
is also based on the reasonable assumption that when a newly inde-
pendent State elects to become a party to a treaty by means of a noti-
fication of succession, in principle it wants the treaty to continue to be 
applied to its territory in the same way as it did before independence.1121

(11)  This presumption is inferred logically, since suc-
cession to a treaty by a newly independent State, though 
voluntary, is a true succession that must be distinguished 
from accession. Because it is a succession, it seems rea-
sonable to presume that treaty obligations are transmitted 
to the successor State as modified by the reservation for-
mulated by the predecessor State.

(12)  Nevertheless, as the last clause of paragraph 1 
of this guideline shows, the presumption in favour of the 
newly independent State’s maintenance of reservations 
formulated by the predecessor State is rebuttable. The pre-
sumption is reversed not only if a “contrary intention” is 
specifically expressed by the successor State when mak-
ing the notification of succession, but also if that State for-
mulates a reservation “which relates to the same subject 
matter” as the reservation formulated by the predecessor 
State. The exact wording of this second possibility was a 
subject of debate in the Commission when this provision 
was being drafted.

(13)  Waldock had proposed, in his third report on 
succession of States in respect of treaties, a different for-
mulation that provided for the reversal of the presumption 
that the predecessor State’s reservations were maintained 
if the successor State formulated “reservations different 
from those applicable at the date of succession”.1122 In 

1119 Yearbook  ... 1974, vol.  II (Part  One), document  A/CN.4/278 
and Add.1–6, p. 226, para. (17) of the commentary to article 19.

1120 D. P. O’Connell, State Succession in Municipal Law and Inter-
national Law, Cambridge Studies in International and Comparative 
Law, No.  7, vol.  II: International Relations, Cambridge University 
Press, 1967, p. 229 (footnote omitted).

1121 G. Gaja, “Reservations to treaties and the newly independent 
States”, The Italian Yearbook of International Law, vol. I (1975), p. 55. 
See also Ruda, loc. cit. (footnote 676 above), p. 206; or P. K. Menon, 
“The newly independent States and succession in respect of treaties”, 
Korean Journal of Comparative Law, vol. 18 (1990), p. 152.

1122 Third report on succession of States in respect of treaties, Year-
book  ... 1970, vol.  II, document A/CN.4/224 and Add.1, p.  46 (draft 

its draft article 15 adopted on first reading in 1972, the 
Commission settled on a solution according to which the 
presumption that the predecessor State’s reservations 
were maintained was reversed if the successor State for-
mulated a new reservation “which relates to the same 
subject matter and is incompatible with [the reservation 
formulated by the predecessor State]”.1123 However, in 
his first report in 1974, Sir Francis Vallat, who had been 
appointed Special Rapporteur, endorsed a proposal made 
by the United Kingdom and Zambia and returned, if not 
to the letter, at least to the spirit of Waldock’s proposal, 
though he described the change in question as minor, 
by removing the “incompatibility” test and providing 
only that a reservation of the predecessor State is not 
maintained if the successor State formulates a reserva-
tion relating to the same subject matter.1124 Subject to 
a further drafting change, the Commission agreed with 
him on that point.1125

(14)  It should be noted that the wording that was 
finally adopted by the Commission and reflected in 
the 1978 Vienna Convention has been criticized in the lit-
erature for omitting the test of “incompatibility” between 
a reservation formulated by the predecessor State and 
one formulated by the successor State.1126 Nonetheless, 
in accordance with Sir  Francis Vallat’s proposal,1127 the 
Commission finally deleted this requirement from the final 
draft article for pragmatic reasons, which it explained in 
the commentary to the corresponding article adopted on 
second reading in 1974:

The test of incompatibility for which the paragraph provided might 
be difficult to apply and ... if the newly independent State were to for-
mulate a reservation relating to the same subject-matter as that of the 
reservation made by the predecessor State, it could reasonably be pre-
sumed to intend to withdraw that reservation.1128

(15)  Paragraph 2 of guideline 5.1.1 reproduces arti-
cle  20, paragraph  2, of the  1978 Vienna Convention. It 
recognizes that a newly independent State has the option 
of formulating a new reservation when making its notifi-
cation of succession to the treaty. This capacity is subject 
to the general conditions laid down in article 19, subpara-
graphs  (a), (b) and  (c), of the 1969 Vienna Convention 
and reiterated in guideline 3.1, to which paragraph 2 of 
this guideline refers. Under article  20, paragraph  3, of 
the  1978  Vienna Convention, the rules set out in arti-
cles  20 to  23 of the  1969  Vienna Convention apply in 
respect of reservations formulated by a newly independ-
ent State when making the notification of succession. 
Given that the relevant rules regarding the formulation of 
a reservation are duly specified in Part 2 of the Guide to 

article 9, para. 1 (a)).
1123 Yearbook  ... 1972, vol.  II, document  A/8710/Rev.1, p.  260 

(para. 1 (a)).
1124 Yearbook  ... 1974, vol.  II (Part  One), document  A/CN.4/278 

and Add.1–6, p. 54, para. 287.
1125 Ibid., document A/9610/Rev.1, p. 222 (art. 19).
1126 See Gaja, “Reservations to treaties …”, loc. cit. (footnote 1121 

above), pp. 59–60.
1127 First report on succession of States in respect of treaties by 

Sir Francis Vallat, Yearbook ... 1974, vol. II (Part One), document A/
CN.4/278 and Add.1–6, p. 54.

1128 Ibid., document A/9610/Rev.1, pp.  226–227, para.  (18) of the 
commentary to article 19.
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Practice, paragraph 3 of this guideline refers to that part 
of the Guide.1129

(16)  In its commentary to draft article  19, the 
Commission noted that the capacity of a newly independ-
ent State to formulate reservations to a treaty to which it has 
made a notification of succession seemed to be confirmed in 
practice.1130 In support of this solution, Waldock, in his third 
report on succession of States in respect of treaties, based 
his views in particular on the practice of the Secretary-
General of the United Nations, who, on several occasions, 
had recognized that newly independent States had that 
capacity without prompting any objections from States to 
that assumption.1131 The second Special Rapporteur was 
also in favour, for “practical” reasons, of recognizing the 
right of a newly independent State to make new reserva-
tions when making a notification of succession.1132

(17)  The view of the two Special Rapporteurs pre-
vailed in the Commission, which, as indicated in the com-
mentary to draft article 19 as finally adopted, had a choice 
between two alternatives: 

(a) to decline to regard any notification of succession made subject 
to new reservations as a true instrument of succession and to treat it in 
law as a case of accession, or (b) to accept it as having the character of 
a succession but at the same time apply to it the law governing reserva-
tions as if it were a wholly new expression of consent to be bound by 
the treaty. 

Drawing upon the practice of the Secretary-General and 
wishing to take a “flexible” approach in this regard, the 
Commission opted for the second alternative, noting also 
that it might ease the access of a newly independent State 
to a treaty that was not, “for technical reasons, open to its 
participation by any other procedure than succession”.1133

(18)  At the  1977–1978 United  Nations Conference 
on Succession of States in respect of Treaties, the delega-
tion of Austria challenged this solution—which, in purely 
logical terms, was somewhat incompatible with the preced-
ing paragraph—and proposed the deletion of paragraphs 2 

1129 The correspondences between the Vienna Convention and the 
Guide to Practice are as follows:

1969 Vienna Convention, Article  20:  paragraph  1  =  draft guide-
lines  2.8.0 and  2.8.1  (with drafting changes); paragraph  2  =  draft 
guideline  2.8.2  (idem); paragraph  3  =  draft guideline  2.8.7  (idem); 
paragraph 4 (a): the Commission has not yet adopted a corresponding 
draft guideline; paragraph 4 (b) = draft guideline 2.6.8 (with drafting 
changes); paragraph 5 = draft guideline 2.8.1 (idem).

Article 21:  the Commission has not yet adopted a corresponding 
draft guideline.

Article  22:  paragraph  1  =  draft guideline  2.5.1  (with draft-
ing changes); paragraph  2  =  draft guideline  2.7.1  (idem); para-
graph  3  (a)  =  draft guidelines  2.5.8 and  2.5.9  (idem); para-
graph 3 (b) = draft guideline 2.7.5 (idem).

Article  23:  paragraph  1 =  draft guidelines  2.1.1, 2.6.7 and  
2.8.4  (idem); paragraph  2  =  draft guideline  2.2.1  (idem); para-
graph  3  =  draft guideline  2.8.6  (idem); paragraph  4  =  draft guide-
lines 2.5.2 and 2.5.7 (idem).

1130 Yearbook ... 1974, vol. II (Part One), document A/9610/Rev.1, 
pp. 224–225 (paras. (7)–(12)).

1131 Yearbook  ... 1970, vol.  II, document A/CN.4/224 and Add.1, 
pp. 48–50.

1132 First report on succession of States in respect of treaties by 
Sir Francis Vallat, Yearbook ... 1974, vol. II (Part One), document A/
CN.4/278 and Add.1–6, p. 54, paras. 291–294.

1133 Commentary to draft article 19, para. (20) (ibid., p. 227).

and  3 of the provision that would become article  20 of 
the 1978 Vienna Convention.1134 Austria contended that rec-
ognizing the right of a newly independent State to formulate 
new reservations when notifying its succession “seemed to 
be based on an erroneous concept of succession”1135 and 
that “if a newly independent State wished to make reserva-
tions, it should use the ratification or accession procedure 
provided for becoming a party to a multilateral treaty”.1136 
However, the amendment proposed by Austria was rejected 
by 39 votes to 4, with 36 abstentions.1137 Those States oppos-
ing this amendment at the United Nations Conference on 
Succession of States in respect of Treaties put forth various 
arguments, including the desirability of ensuring that the 
newly independent State would “not be obliged to conform 
with more complicated ratification procedures than those 
provided for by the International Law Commission”,1138 the 
alleged incompatibility of the amendment with the princi-
ple of self-determination1139 or the principle of the “clean 
slate”,1140 the need to be “realistic” rather than “puristic”,1141 
and the fact that a succession of States was not a “legal 
inheritance or a transmission of rights and obligations”.1142 
Some authors have echoed these criticisms,1143 while others 
take the view that the right to make reservations is not a 
right which is transmissible through inheritance, but a pre-
rogative which is part of the set of supreme powers attrib-
uted by virtue of the protective principle to sovereign States 
and that the formal recognition of this capacity [on the part 
of a newly independent State] represents a “pragmatic” 
solution which takes account of the “non-automatic”, in 
other words, voluntary, nature of succession to treaties on 
the part of newly independent States.1144

(19)  In fact, the principles laid down in article  20 
of the 1978 Vienna Convention are not overly rigid and 
are flexible enough to accommodate a wide variety of 

1134 Official Records of the United Nations Conference on Suc-
cession of States in respect of Treaties, vol.  I, First Session  … (A/
CONF.80/16)  (footnote  1103 above), Committee of the Whole, 
27th meeting, 25 April 1977, p. 191, paras. 59–64.

1135 Ibid., para. 60.
1136 Ibid. See also the 28th meeting, 26 April 1977, p. 198, para. 30.
1137 Ibid., p. 199, para. 40.
1138 Ibid., 27th meeting, p. 192, para. 71 (the Netherlands).
1139 Ibid., pp. 192–193, para. 73 in fine (Algeria) and pp. 194–195, 

para. 89 (Guyana).
1140 Ibid., p. 194, para. 86 (Madagascar).
1141 Ibid., p. 193, para. 77 (Poland).
1142 Ibid., 28th  meeting, p.  196, para.  7  (Israel). According to the 

representative of Israel, “a newly independent State  ... would simply 
have the right of option to establish itself as a separate party to the treaty 
in virtue of the legal nexus established by its predecessor. Its right was 
to notify its own consent to be considered as a separate party to the 
treaty; that was not a right to step into the predecessor’s shoes. The 
significance of article 19 was that a newly independent State should be 
‘considered’ as maintaining its succession to the treaty. In other words, 
notification of succession was an independent act of the successor 
State’s own volition”.

1143 See K. Zemanek, “State succession after decolonization”, 
Collected Courses of the Hague Academy of International Law, 
vol.  116  (1965), pp.  234–235; A.  Gonçalves Pereira, La  succession 
d’États en matière de traités, Paris, Pedone, 1969, pp. 175–176, foot-
note 50; and H. Bokor-Szegö, New States and International Law, Buda-
pest, Akadémiai Kiadó, 1970, p. 100.

1144 M. G. Marcoff, Accession à l’indépendance et succession 
d’États aux traités internationaux, Fribourg, Éditions universitaires, 
1969, p. 346. See also the memorandum by the Secretariat on reser-
vations to treaties in the context of succession of States (footnote 33 
above), para. 22.
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of a uniting or separation of States shall be considered 
as maintaining any reservation to the treaty which 
was applicable at the date of the succession of States 
in respect of the territory to which the succession of 
States relates, unless it expresses its intention not to 
maintain one or more reservations of the predecessor 
State at the time of the succession.

2.  A successor State which is a party to a treaty as 
the result of a uniting or separation of States may not 
formulate a new reservation.

3.  When a successor State formed from a uniting 
or separation of States makes a notification whereby 
it establishes its status as a party or as a contracting 
State to a treaty which, at the date of the succession 
of States, was not in force for the predecessor State 
but to which the predecessor State was a contracting 
State, that State shall be considered as maintaining 
any reservation to the treaty which was applicable at 
the date of the succession of States in respect of the  
territory to which the succession of States relates, 
unless it expresses a contrary intention when mak-
ing the notification or formulates a reservation which 
relates to the same subject matter as that reservation. 
That successor State may formulate a new reservation 
to the treaty.

4.  A successor State may formulate a reserva-
tion in accordance with paragraph 3 only if the res-
ervation is one the formulation of which would not be 
excluded by the provisions of subparagraph  (a), (b)  
or (c) of guideline 3.1 of the Guide to Practice. The rel-
evant rules set out in Part 2 (Procedure) of the Guide 
to Practice apply in respect of that reservation.

Commentary

(1)  As the title suggests, this guideline deals with the 
uniting or separation of States. These cases are not cov-
ered by article 20 of the 1978 Vienna Convention or by 
guideline  5.1.1, which applies only to newly independ-
ent States, that is to say those arising from a decoloniza-
tion process.1151 This guideline is intended to fill a gap in 
the Vienna Convention. Given the general scope of this 
guideline, which covers both cases involving the separa-
tion of parts of a State and cases involving the uniting of 
two or more States, the term “predecessor State” should 
be understood, in cases involving the uniting of States, to 
mean one or more of the predecessor States.

(2)  Guideline  5.1.2 deals with two situations sepa-
rately. Paragraphs 1 and 2 deal with the case in which a 
State formed from a uniting or separation of States suc-
ceeds ipso jure to a treaty, whereas paragraph 3 deals with 
the case in which such a successor State succeeds to a 
treaty only through a notification whereby it expresses 
its intention to succeed thereto. While the presumption 
in favour of the maintenance of the predecessor State’s 
reservations is applicable in both situations envisaged,1152 

1151 See paragraph  (2) of the general commentary to Part 5 of the 
Guide to Practice and paragraphs  (1) and  (2) of the commentary to 
guideline 5.1.1 above.

1152 See paragraphs (5) and (10) of the commentary below.

practices, as shown by a number of cases of succession 
to treaties deposited with the Secretary-General of the 
United Nations:

(a)  In many cases, newly independent States have 
deposited a notification of succession to a particular 
treaty without making any mention of the question 
of reservations; in such cases, the Secretary-General 
has included the newly independent State in the list of 
States parties to the treaty concerned without passing 
judgment upon the status of reservations formulated by 
the predecessor State;1145

(b)  Some newly independent States have expressly 
maintained the reservations formulated by the prede-
cessor State;1146

(c)  In other cases, the newly independent State has 
essentially reformulated the same reservations made 
by the predecessor State;1147

(d)  There have been cases in which the newly 
independent State has maintained the reservations for-
mulated by the predecessor State while adding new 
reservations;1148

(e)  There have also been cases in which the newly 
independent State has “reworked” reservations made 
by the predecessor State;1149

(f)  In a few cases, the newly independent State has 
withdrawn the predecessor State’s reservations while 
formulating new reservations.1150

All these possibilities are acceptable under the terms of 
article 20, whose flexibility is unquestionably one of its 
greatest virtues.

(20)  Although article  20 of the  1978  Vienna 
Convention applies only to reservations formulated in 
respect of treaties between States, guideline  5.1.1, like 
the other guidelines in the Guide to Practice, also covers 
reservations to treaties between States and international 
organizations.

5.1.2 [5.2]  Uniting or separation of States

1.  Subject to the provisions of guideline  5.1.3, a 
successor State which is a party to a treaty as the result 

1145 See, for example, Multilateral Treaties ... (footnote 359 above), 
chap. IV.2: The Solomon Islands succeeded to the International Con-
vention on the Elimination of All Forms of Racial Discrimination with-
out making any mention of the reservations made by the predecessor 
State (the United Kingdom), which are not reproduced in relation to 
the Solomon Islands. The same is true in the case of the succession by 
Senegal and Tunisia to the 1951 Convention relating to the Status of 
Refugees (ibid., chap. V.2).

1146 Cyprus, Gambia and Tuvalu (ibid., Convention relating to the 
Status of Refugees, chap. V.2).

1147 Fiji and Jamaica (ibid.).
1148 Botswana and Lesotho (ibid., Convention relating to the Status 

of Stateless Persons, chap. V.3).
1149 Fiji (ibid.).
1150 Zambia (ibid.); and Zimbabwe (ibid., Convention relating to the 

Status of Refugees, chap. V.2).
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the distinction between the two situations proves decisive 
with respect to the capacity to formulate new reservations, 
which is recognized for a State formed from a uniting or 
separation of States only in the event that succession to a 
treaty is voluntary in nature.1153

(3)  The reference in paragraphs 1 and 2 of this guide-
line to “a successor State which is a party to a treaty as the 
result of a uniting or separation of States” was retained to 
indicate that the guideline covers the situation in which a 
succession to the treaty occurs ipso jure, and not on the 
basis of a notification to that effect by the successor State. 
Under part IV of the 1978 Vienna Convention, such is the 
situation of a State formed from a uniting or separation 
of States with regard to treaties in force for any of the 
predecessor States at the date of the succession of States; 
in principle,1154 these treaties remain in force for a State 
formed from a uniting of two or more States.1155 The same 
applies to the case of a State formed from a separation of 
States, with respect to treaties in force at the date of the 
succession of States in respect of the entire territory of 
the predecessor State, and also treaties in force in respect 
only of that part of the territory of the predecessor State 
which has become the territory of the successor State.1156 
However, it was observed within the Commission that the 
practice of States and depositaries did not seem unani-
mous in terms of recognition of the automatic nature of 
succession to treaties in the context of a separation or 
uniting of States.

(4)  On the other hand, under the  1978  Vienna 
Convention, succession does not occur ipso jure in respect 
of a State formed from a uniting or separation of States 
with regard to treaties to which the predecessor State 
was a contracting State at the date of succession of States 
but which, at that date, were not in force for the State 
concerned. In such cases, succession to the treaty is of a 
voluntary nature and implies a notification whereby the 
successor State establishes, as the case may be, its status 
as a contracting State or as a party to the treaty in ques-
tion.1157 These situations are referred to in paragraph 3 of 
this guideline.

(5)  Paragraphs 1 and 3 of this guideline extend to 
the two different situations envisaged therein the pre-
sumption in favour of the maintenance of the predeces-
sor State’s reservations, which is provided for explicitly 
in article 20, paragraph 1, of the 1978 Vienna Convention 
for newly independent States in the context of a notifi-
cation of succession and which is reproduced in guide-
line  5.1.1. There can be no doubt as to the application 
of this presumption to successor States other than newly 
independent States; it may even be said that the presump-
tion is even stronger when succession occurs ipso  jure. 
This tallies, moreover, with the view expressed during 
the 1977–1978 United Nations Conference on Succession 
of States in respect of Treaties by some delegations which 
considered that the presumption was self-evident in cases 

1153 See paragraphs (11) and (15) of the commentary below.
1154 Articles 31 and 34 of the Convention recognize exceptions con-

cerning the express or tacit agreement of the parties.
1155 See article 31 of the Convention.
1156 See article 34 of the Convention.
1157 See articles 32 and 36 of the Convention.

of the uniting or separation of States, in the light of the 
principle of continuity reflected in the Convention in rela-
tion to these kinds of succession.1158

(6)  While this provision establishes a general pre-
sumption in favour of the maintenance of reservations, 
there are nonetheless exceptions to this presumption in 
certain cases involving the uniting of two or more States; 
these are covered by guideline 5.1.3, which is referred to 
in paragraph 1 of the present guideline.

(7)  The applicability of the presumption in favour of 
the maintenance of the predecessor State’s reservations 
to States formed from the uniting or separation of States 
seems to be reflected to some extent in practice. 

(8)  While the Secretary-General of the United Nations, 
in the exercise of his functions as depositary, generally 
avoids taking a position on the status of reservations for-
mulated by the predecessor State, the practice in cases 
involving the separation of States, in particular those of 
the States that emerged from Czechoslovakia and the 
former Yugoslavia,1159 shows that the predecessor State’s 
reservations have been maintained. It should be noted, 
in this regard, that the Czech Republic,1160 Slovakia,1161 

1158 See, in this regard, the statements of the delegations of Poland 
(Official Records of the United Nations Conference on Succession of 
States in respect of Treaties, vol. II, Resumed Session … (A/CONF.80/16/
Add.1) (footnote  1103 above), 43rd  meeting, 3 August  1978, p.  72, 
para. 13), France (ibid., p. 73, para. 16), Cyprus (ibid., para. 20), Yugo-
slavia (ibid., para. 21) and Australia (ibid., para. 22). See also draft arti-
cle 36 bis proposed by Germany (footnote 1103 above), which aimed, 
among other things, at extending the presumption in question to cases 
of uniting and separation of States.

1159 There appears to be virtually no relevant practice in relation to 
the successor States of the former Union of Soviet Socialist Republics.

1160 In a letter dated 16 February 1993 addressed to the Secretary-
General and accompanied by a list of multilateral treaties deposited 
with the Secretary-General, the Government of the Czech Republic 
communicated the following: “In conformity with the valid principles 
of international law and to the extent defined by it, the Czech Repub-
lic, as a successor State to the Czech and Slovak Federal Republic, 
considers itself bound, as of 1 January 1993, i.e., the date of the dis-
solution of the Czech and Slovak Federal Republic, by multinational 
international treaties to which the Czech and Slovak Federal Repub-
lic was a party on that date, including reservations and declarations 
to their provisions made earlier by the Czech and Slovak Federal 
Republic.

The Government of the Czech Republic has examined multilateral 
treaties the list of which is attached to this letter. [The Government of 
the Czech Republic] considers to be bound by these treaties as well 
as by all reservations and declarations to them by virtue of succes-
sion as of  1  January  1993. The Czech Republic, in accordance with 
the well-established principles of international law, recognizes signa-
tures made by the Czech and Slovak Federal Republic in respect of all 
signed treaties as if they were made by itself” (Multilateral Treaties ... 
(footnote 359 above), Status of Treaties, Historical Information, under 
“Czech Republic”).

1161 In a letter dated 19 May 1993 and also accompanied by a list of 
multilateral treaties deposited with the Secretary-General, the Govern-
ment of the Slovak Republic communicated the following: “In accord-
ance with the relevant principles and rules of international law and to 
the extent defined by it, the Slovak Republic, as a successor State, born 
from the dissolution of the Czech and Slovak Federal Republic, consid-
ers itself bound, as of 1 January 1993, i.e., the date on which the Slovak 
Republic assumed responsibility for its international relations, by multi- 
lateral treaties to which the Czech and Slovak Federal Republic was a 
party as of 31 December 1992, including reservations and declarations 
made earlier by Czechoslovakia, as well as objections by Czechoslo-
vakia to reservations formulated by other treaty-parties” (ibid., under 
“Slovakia”).
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the Federal Republic of Yugoslavia1162 and, subsequently, 
Montenegro1163 formulated general declarations whereby 
these successor States reiterated the reservations of the pre-
decessor State.1164 In addition, in some cases the predeces-
sor State’s reservations have been expressly confirmed1165 
or reformulated1166 by the successor State in relation to 
a particular treaty. In the case of the Republic of Yemen 
(united), there was also maintenance of reservations by the 
successor State. In a letter dated 19 May 1990 addressed 
to the Secretary-General, the Ministers for Foreign Affairs 
of the Yemen Arab Republic and the People’s Democratic 
Republic of Yemen communicated the following:

As concerns the treaties concluded prior to their union by the Yemen 
Arab Republic or the People’s Democratic Republic of Yemen, the 
Republic of Yemen (as now united) is accordingly to be considered as 
a party to those treaties as from the date when one of these States first 
became a party to those treaties. Accordingly the tables showing the sta-
tus of treaties will now indicate under the designation “Yemen” the date 
of the formalities (signatures, ratifications, accessions, declarations and 
reservations, etc.) effected by the State which first became a party, those 
eventually effected by the other being described in a footnote.1167

(9)  In addition, some elements of the practice in rela-
tion to treaties deposited with other depositaries seem to 
confirm the general presumption in favour of the mainte-
nance of the predecessor State’s reservations, although, 
admittedly, the practice is rather sporadic. The Czech 
Republic and Slovakia transmitted to a number of depositar-
ies notifications of succession similar to those transmitted 
to the Secretary-General of the United Nations and provid-
ing for the maintenance of reservations formulated by the 
predecessor State.1168 Neither the depositaries in question 
nor the other States parties to the treaties concerned raised 

1162 By a notification dated 8 March 2001, the Government of the 
Federal Republic of Yugoslavia deposited an instrument communi-
cating, inter alia, its intent to succeed to various multilateral treaties 
deposited with the Secretary-General and confirming certain actions 
relating to such treaties: “[T]he Government of the Federal Republic 
of Yugoslavia maintains the signatures, reservations, declarations and 
objections made by the Socialist Federal Republic of Yugoslavia to the 
treaties listed in the attached annex 1, prior to the date on which the 
Federal Republic of Yugoslavia assumed responsibility for its interna-
tional relations” (ibid., under “Yugoslavia”).

1163 On  23 October 2006, the Secretary-General received a letter 
dated 10 October 2006 from the Government of Montenegro, accom-
panied by a list of multilateral treaties deposited with the Secretary-
General, informing him that: “[The Government of]  ... the Republic 
of Montenegro does maintain the reservations, declarations and objec-
tions made by Serbia and Montenegro, as indicated in the Annex to 
this instrument, prior to the date on which the Republic of Montene-
gro assumed responsibility for its international relations” (ibid., under 
“Montenegro”).

1164 See also the case of other successors to the former Yugoslavia 
(apart from the Federal Republic of Yugoslavia), which appear in the 
list of successor States for a number of treaties deposited with the Sec-
retary-General with the indication, in footnotes, of reservations formu-
lated by the former Yugoslavia (see, for example, Bosnia and Herzego-
vina, Croatia, Serbia and the former Yugoslav Republic of Macedonia 
in relation to the Convention on the Privileges and Immunities of the 
United Nations (ibid., chap. III.1, note 2); the Protocol relating to the 
Status of Refugees (chap. V.5, note 5) and the Convention relating to 
the Status of Stateless Persons (chap. V.3, note 2).

1165 Convention on the Prevention and Punishment of the Crime of 
Genocide, reservation formulated by the Federal Republic of Yugosla-
via (ibid., chap. IV.1).

1166 Convention on the Rights of the Child (ibid., chap. IV.11, under 
“Slovenia”).

1167 Ibid., Historical Information, under “Yemen”.
1168 See V. Mikulka, “The dissolution of Czechoslovakia and succes-

sion in respect of treaties”, in Mojmir Mrak (ed.), Succession of States, 
The Hague, Martinus Nijhoff, 1999, pp. 111–112.

any objections to this practice. The reply of the Universal 
Postal Union to the Special Rapporteur’s questionnaire is 
also worthy of note.1169 That organization’s practice is to 
consider that valid reservations applicable to a member 
State are automatically transferred to the successor State; 
the same is true in the case of States that have become inde-
pendent by separating from a member State. The Council 
of Europe applied the same presumption with respect to 
Montenegro. In a letter dated 28 June 2006 addressed to the 
Minister for Foreign Affairs of Montenegro, the Director-
General of Legal Affairs of the Council of Europe indi-
cated that, in accordance with article 20 of the 1978 Vienna 
Convention, the Republic of Montenegro was considered 
“as maintaining these reservations and declarations because 
the Republic of Montenegro’s declaration of succession 
does not express a contrary intention in that respect”.1170 
That letter also included a list of reservations and declara-
tions that had been revised in places to remove references to 
the Republic of Serbia. By a letter dated 13 October 2006, 
the Minister for Foreign Affairs of Montenegro communi-
cated his agreement on the wording of those reservations 
and declarations, as adapted by the depositary. The prac-
tice followed by Switzerland as depositary of a number of 
multilateral treaties likewise does not appear to be in fun-
damental contradiction to that of the Secretary-General of 
the United Nations. It is true that Switzerland had initially 
applied, to a successor State that made no reference to the 
status of the predecessor State’s reservations, the presump-
tion that such reservations were not maintained. Currently, 
however, Switzerland no longer applies any presumption, 
as its practice is to invite the successor State to commu-
nicate its intentions as to whether or not it is maintaining 
reservations formulated by the predecessor State.1171

(10)  As with newly independent States, the presump-
tion in favour of the maintenance of the predecessor 
State’s reservations is also rebuttable in respect of succes-
sor States formed from a uniting or separation of States. In 
this respect, as is reflected in paragraph 1 and paragraph 3 
of this guideline, there is no doubt that such a succes-
sor State may reverse the presumption by expressing its 
intention not to maintain one or more reservations of the 
predecessor State. Under paragraph 1 of guideline 5.1.1, 
the reversal of the presumption also occurs when a newly 
independent State formulates a reservation which relates 
to the “same subject matter” as the reservation formulated 

1169 Questionnaire prepared by the Special Rapporteur pursuant to 
a decision of the Commission reflected in paragraph 489 of its report 
on the work of its forty-seventh session, Yearbook  ... 1995, vol.  II 
(Part Two), p.  108. See the text of the questionnaire in Yearbook  … 
1996, vol. II (Part One), document A/CN.4/477 and Add.1, annex III.

1170 JJ55/2006, PJD/EC (translated by the Secretariat in its memo-
randum on reservations to treaties in the context of succession of States 
(see footnote 33 above), p. 71, para. 67).

1171 See the letter dated 3 May 1996 from the Directorate of Pub-
lic International Law addressed to an individual, describing changes 
in the practice of Switzerland as depositary State for the Conventions 
of 12 August 1949 for the protection of victims of war, in relation to 
the succession of States to treaties; reproduced in Revue suisse de droit 
international et de droit européen, 1997, pp.  683–685, in particular 
p. 684. This approach was confirmed in an opinion given on 6 Febru-
ary 2007 by the Directorate of Public International Law of the Federal 
Department of Foreign Affairs, entitled “Pratique de la Suisse en tant 
qu’État dépositaire. Réserves aux traités dans le contexte de la succes-
sion d’États”, reproduced in Jurisprudence des autorités administra-
tives de la Confédération (JAAC), 5 December 2007, pp. 328–330, in 
particular p. 330 (available at www.admin.ch/dam/gov/de/Bundesrecht 
/VBP/2007/2007.17.pdf).
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by the predecessor State.1172 In guideline 5.1.2, this pos-
sibility is referred to in paragraph 3, which applies to situ-
ations in which succession to the treaty by a State formed 
from a uniting or separation of States is of a voluntary 
nature. In contrast, the possibility of reversing the pre-
sumption by the formulation of a reservation relating to 
the same subject is not mentioned in paragraph 1, as the 
capacity to formulate reservations is not recognized to a 
successor State when the succession does not depend on 
an expression of will on its part.

(11)  If, in cases involving the uniting or separation 
of States, succession is considered to take place ipso jure 
in respect of treaties that were in force for the prede-
cessor State at the time of the succession of States, it 
is difficult to contend that a successor State may evade 
or lighten its obligations by formulating reservations. 
Paragraph 2 of the guideline therefore rules out the free-
dom of such a successor State to formulate new reserva-
tions to the treaty.

(12)  Also worth mentioning in this regard, in addi-
tion to the arguments made against this possibility dur-
ing the drafting of the  1978  Vienna Convention,1173 is 
the position taken by the Council of Europe in its letter 
of 28 June 2006 to Montenegro,1174 to the effect that that 
State did “not have the possibility, at this stage, to make 
new reservations to the treaties already ratified” and to 
which it had notified its succession.1175 This position 
seems to be consistent with the rule of ipso jure succes-
sion to treaties, as set out in the 1978 Vienna Convention 
for cases involving the uniting or separation of States. 
This solution also seems to have been confirmed in prac-
tice, as successor States other than newly independent 
States do not seem to have formulated new reservations 
upon succeeding to treaties.

(13)  The solution set out in paragraph  2 of guide-
line 5.1.2 also seems to be echoed in the separate opin-
ion annexed by Judge Tomka to the judgment of the ICJ 
of 26 February 2007 in Application of the Convention on 
the Prevention and Punishment of the Crime of Genocide:

There can be no doubt that this decision to notify of the accession 
to the Genocide Convention, with a reservation to Article IX and not 
succession (where no reservation is allowed)* was motivated by the 
considerations relating to the present case. ...

1172 See paragraph 1 of guideline 5.1.1 above.
1173 It is worth recalling the objections formulated by certain delega-

tions to the proposal by the Federal Republic of Germany (later with-
drawn) to include a draft article 36 bis in the Convention which would 
have granted to successor States other than newly independent States, 
among other things, the freedom to formulate new reservations, even 
in respect of a treaty that remains in force for the successor State (Offi-
cial Records of the United Nations Conference on Succession of States 
in respect of Treaties, vol.  II, Resumed Session  … (A/CONF.80/16/
Add.1) (footnote  1103 above), 43rd  meeting, 3 August  1978, p.  72, 
paras. 9–12). The delegations in question considered that giving a suc-
cessor State the right to formulate new reservations was inconsistent 
with the principle of ipso jure continuity of treaties set out by the Con-
vention for cases involving the uniting or separation of States (see ibid., 
para. 14 (Poland), para. 15 (United States of America), para. 18 (Nige-
ria), para. 19 (Mali), para. 20 (Cyprus), para. 21 (Yugoslavia), para. 22 
(Australia) and para. 24 (Swaziland, albeit in more nuanced terms)).

1174 See footnote 1170 above.
1175 Translated by the Secretariat in its memorandum on reservations 

to treaties in the context of succession of States (see footnote 33 above), 
p. 71, para. 69.

That single notification of accession, in my view, was totally incon-
sistent with the succession by the Federal Republic of Yugoslavia*—
notified the very same day to the United  Nations Secretary-General 
as accession to the Genocide Convention—to the Vienna Convention 
on Succession of States in Respect of Treaties*, which in Article  34 
provides that the treaties of the predecessor State continue in force in 
respect of each successor State. By the latter notification of succession, 
the Federal Republic of Yugoslavia became a contracting State of the 
Vienna Convention on Succession of States in Respect of Treaties as of 
April 1992. That Convention entered into force on 6 November 1996. 
Although not formally applicable to the process of the dissolution of the 
former Yugoslavia, which occurred in the 1991–1992 period, in light of 
the fact that the former Yugoslavia consented to be bound by the Vienna 
Convention already in  1980, and the Federal Republic of Yugoslavia 
has been a contracting State to that Convention since April 1992, one 
would not expect, by analogy to Article 18 of the Vienna Convention on 
the Law of Treaties, a State which, through notification of its accession, 
expresses its consent to be considered as bound by the Vienna Convention 
on Succession of States in Respect of Treaties to act in a singular case 
inconsistently with the rule contained in Article 34 of that Convention, 
while in a great number of other cases to acting in full conformity with 
that rule.* These considerations, taken together, lead me to the conclu-
sion that the Court should not attach any legal effect to the notification 
of accession by the Federal Republic of Yugoslavia to the Genocide 
Convention, and should instead consider it bound by that Convention on 
the basis of the operation of the customary rule of ipso jure succession 
codified in Article 34 as applied to cases of the dissolution of a State.1176

(14)  However, as guideline 5.1.9 below indicates, it is 
necessary to consider that the formulation of a reservation 
by a successor State, formed from a uniting or separation 
of States, in respect of which the treaty remains in force 
should be likened to the late formulation of a reservation. 

(15)  In contrast, the capacity to formulate new reser-
vations that is recognized in the case of newly independent 
States in paragraph 2 of guideline 5.1.1 could be extended, 
it would seem, to successor States formed from a uniting or 
separation of States when their succession to a treaty is of 
a voluntary nature in that it occurs through a notification. 
Such is the case with respect to treaties which, on the date 
of the succession of States, were not in force for the prede-
cessor State but to which it was a contracting State.1177 In 
terms of the capacity to formulate new reservations, there 
is no reason to differentiate between successor States and 
newly independent States to the extent that, in both cases, 
succession to the treaty involves an expression of intention 
on the part of the State concerned. 

(16)  Paragraph 4 of guideline 5.1.2 recalls that any 
reservation formulated by a successor State formed from 
a uniting or separation of States, in accordance with para-
graph 3 of this guideline, is subject to the conditions of 
permissibility set out in subparagraphs (a), (b) and (c) of 
guideline  3.1, which reproduces article  19 of the  1969 
and 1986 Vienna Conventions. It also recalls that the rel-
evant rules set out in Part 2 of the Guide to Practice apply 
in respect of that reservation. Paragraph 4 is the counter-
part of paragraphs 2 and 3 of guideline 5.1.1.

5.1.3 [5.3]  Irrelevance of certain reservations in cases 
involving a uniting of States

When, following a uniting of two or more States, a 
treaty in force at the date of the succession of States 
in respect of any of them continues in force in respect 

1176 Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and 
Montenegro), Judgment, I.C.J.  Reports 2007, p.  43, at pp.  330–331 
(separate opinion of Judge Tomka, para. 35).

1177 See paragraph (4) of commentary to this guideline above.
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of the successor State, such reservations as may have 
been formulated by any such State which, at the date 
of the succession of States, was a contracting State in 
respect of which the treaty was not in force shall not 
be maintained.

Commentary

(1)  Unlike the separation of a State, where succession 
to a treaty results in the application of a single reservations 
regime to that treaty, a uniting of States entails a risk that 
two or more reservations regimes that may be different or 
even contradictory will apply to the same treaty. Such cases 
are not merely hypothetical. Nonetheless, the relevant prac-
tice does not seem to provide satisfactory answers to the 
many questions raised by this situation. For example, the 
aforementioned letter of 19 May 1990 from the Ministers 
for Foreign Affairs of the Yemen Arab Republic and the 
People’s Democratic Republic of Yemen to the Secretary-
General,1178 in suggesting a solution to the technical prob-
lem of how the actions of the two predecessor States in 
relation to the same treaty should be recorded, referred to 
a time test whose legal scope appears uncertain in many 
respects and leaves unanswered the possible future ques-
tion of the status of reservations formulated by the States 
concerned prior to the date of their union. (2)  In the case 
of a treaty which, at the date of a uniting of States, was 
in force in respect of any of the uniting States and contin-
ues in force in respect of the State so formed,1179 guide-
line 5.1.2, paragraph 1, establishes the principle that any 
reservations to such a treaty that were formulated by any 
of the uniting States continue to apply to the unified State 
unless the latter expresses a contrary intention. The appli-
cation of this presumption raises no difficulty provided 
that the uniting States were either parties or contracting 
States to the treaty. However, the situation is more com-
plicated if one of those States was a party to the treaty and 
the other was a contracting State in respect of which the 
treaty was not in force.

(3)  It is this situation that the present guideline seeks 
to address: it provides only for the maintenance of reserva-
tions formulated by the State that was a party to the treaty. 
This solution is based on the fact that a State—in this case 
a State formed from a uniting of States—can have only 
one status in respect of a single treaty: in this case that of 
a State party to the treaty (principle of ipso jure continu-
ity). Thus, for a treaty that continues in force in respect of 
a State formed from a uniting of States, it seems logical 
to consider that only those reservations formulated by the 
State or States in respect of which the treaty was in force 
at the date of uniting of States may be maintained. Any 
reservations formulated by a contracting State in respect 
of which the treaty was not in force become irrelevant.

1178 The relevant text of this letter reads:
“As concerns the treaties concluded prior to their union by the 

Yemen Arab Republic or the People’s Democratic Republic of Yemen, 
the Republic of Yemen (as now united) is accordingly to be considered 
as a party to those treaties as from the date when one of these States first 
became a party to those treaties. Accordingly the tables showing the sta-
tus of treaties will now indicate under the designation ‘Yemen’ the date 
of the formalities (signatures, ratifications, accessions, declarations and 
reservations, etc.) effected by the State which first became a party, those 
eventually effected by the other being described in a footnote.” (See 
paragraph (8) of the commentary to guideline 5.1.2 and footnote 1167.).

1179 See article 31 of the 1978 Vienna Convention.

(4)  Guideline 5.1.31180 is worded so as to cover not 
only the situations contemplated in articles  31 to  33 of 
the  1978  Vienna Convention, but also other situations 
involving the uniting of States in which one of the uniting 
States retains its international legal personality (a situa-
tion not covered by those provisions of the 1978 Vienna 
Convention).

5.1.4  Establishment of new reservations formulated by 
a successor State

Part 4 of the Guide to Practice applies to new reser-
vations formulated by a successor State in accordance 
with guideline 5.1.1 or 5.1.2.

Commentary

(1)  This guideline is a reminder that Part  4 of the 
Guide to Practice, which concerns the legal effects of a 
reservation, also applies to new reservations formulated by 
a successor State. With regard to reservations formulated 
by a newly independent State, this results from the refer-
ence to articles 20 to 23 of the 1969 Vienna Convention, 
contained in article 20, paragraph 3, of the 1978 Vienna 
Convention. The present guideline also covers new reser-
vations that a successor State may formulate according to 
guideline 5.1.2, paragraph 3.

(2)  While this statement might seem self-evident, it 
is undoubtedly useful to set it out in a guideline so as to 
emphasize that a successor State that formulates a new res-
ervation is in the same position, with respect to the legal 
effects of that reservation, as any other State or interna-
tional organization that is the author of a reservation. That 
applies in particular to the conditions for the establishment 
of a reservation, the freedom of any State or organization to 
decide whether or not to accept the reservation formulated 
by the successor State and the effects that the reservation 
and the reactions to it are likely to have.1181

5.1.5 [5.4]  Maintenance of the territorial scope of res-
ervations formulated by the predecessor State

Subject to the provisions of guideline 5.1.6, a reser-
vation considered as being maintained in conformity 
with guideline 5.1.1, paragraph 1, or guideline 5.1.2, 
paragraph 1 or 3, shall retain the territorial scope that 
it had at the date of the succession of States, unless the 
successor State expresses a contrary intention.

Commentary

(1)  It seems self-evident that a reservation con-
sidered as being maintained following a succession of 
States retains the territorial scope that it had at the date 
of the succession of States. This guideline sets out this 
principle, which follows logically from the idea of con-
tinuity inherent in the concept of succession to a treaty, 
whether it occurs ipso jure or by virtue of a notification 
of succession.

1180 The same is true of guidelines 5.1.6 and 5.2.2.
1181 See the text of the guidelines of Part 4 of the Guide to Practice 

and commentaries thereto, above.
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(2)  Nonetheless, the successor State’s freedom to 
express its intention to change the territorial scope of a 
reservation considered as being maintained should be 
recognized. That is the meaning of the phrase, “unless 
the successor State expresses a contrary intention”, with 
which this guideline ends. However, it is understood that a 
declaration by which a successor State expresses its inten-
tion to extend the territorial scope of a reservation con-
sidered as being maintained would not, by itself, affect 
the rights and obligations of other contracting States or 
contracting organizations.

(3)  Furthermore, there are exceptions to the princi-
ple of the maintenance of the territorial scope of reser-
vations considered as being maintained in certain situa-
tions involving the uniting of two or more States. These 
exceptions, which raise complex issues, are addressed in 
guideline 5.1.6 and are explicitly excluded from the scope 
of this guideline.

(4)  In addition, there is a need to address separately 
the problems that arise in relation to reservations in cases 
of succession involving part of a territory. While these 
cases do not constitute an exception to the principle estab-
lished in this guideline (as, in principle, the State that has 
acquired the territory in question does not in consequence 
succeed to the treaties by which the predecessor State was 
bound), they nonetheless require more specific treatment, 
which guideline 5.1.7 seeks to afford.

5.1.6 [5.5]  Territorial scope of reservations in cases 
involving a uniting of States

1.  When, following a uniting of two or more States, 
a treaty in force at the date of the succession of States 
in respect of only one of the States forming the suc-
cessor State becomes applicable to a part of the terri-
tory of that State to which it did not apply previously, 
any reservation considered as being maintained by the 
successor State shall apply to that territory unless:

(a)  the successor State expresses a contrary inten-
tion when making the notification extending the ter-
ritorial scope of the treaty; or

(b)  the nature or purpose of the reservation is 
such that the reservation cannot be extended beyond 
the territory to which it was applicable at the date of 
the succession of States.

2.  When, following a uniting of two or more 
States, a treaty in force at the date of the succession of 
States in respect of two or more of the uniting States 
becomes applicable to a part of the territory of the suc-
cessor State to which it did not apply at the date of the 
succession of States, no reservation shall extend to that 
territory unless:

(a)  an identical reservation has been formulated 
by each of those States in respect of which the treaty 
was in force at the date of the succession of States;

(b)  the successor State expresses a different inten-
tion when making the notification extending the ter-
ritorial scope of the treaty; or

(c)  a contrary intention otherwise becomes appar-
ent from the circumstances surrounding that State’s 
succession to the treaty.

3.  A notification purporting to extend the territo-
rial scope of reservations within the meaning of para-
graph 2 (b) shall be without effect if such an extension 
would give rise to the application of contradictory res-
ervations to the same territory.

4.  The provisions of the foregoing paragraphs shall 
apply mutatis mutandis to reservations considered as 
being maintained by a successor State that is a contract-
ing State, following a uniting of States, to a treaty which 
was not in force for any of the uniting States at the date 
of the succession of States but to which one or more of 
those States were contracting States at that date, when 
the treaty becomes applicable to a part of the territory 
of the successor State to which it did not apply at the 
date of the succession of States.

Commentary

(1)  This guideline addresses the specific problems 
that can arise with respect to the territorial scope of reser-
vations considered as being maintained following a unit-
ing of two or more States. Paragraphs  1 to  3 deal with 
the case of a treaty that, following the uniting of States, 
remain in force, with reservations, in respect of the suc-
cessor State. Paragraph  4 provides for the application 
mutatis mutandis of the same solutions to the case in 
which, following the uniting of States, the successor State 
is the contracting State to a treaty that was not in force for 
any of the predecessor States at the date of the uniting.

(2)  The principle set out in guideline 5.1.5, namely 
that the territorial scope of a reservation considered as 
being maintained following a succession of States remains 
unchanged, also applies to cases involving the uniting of 
two or more States, albeit with certain exceptions, which 
are set out in this guideline. Such exceptions can occur 
when, following a uniting of two or more States, a treaty 
becomes applicable to a part of the territory of the unified 
State to which it did not apply at the date of the succession 
of States.

(3)  Two possible situations should be distinguished 
in this connection:

–  the situation in which, following a uniting of two 
or more States, a treaty in force at the date of the succes-
sion of States in respect of only one of the uniting States 
becomes applicable to a part of the territory of the succes-
sor State to which it did not apply previously; and

–  the situation in which a treaty that was in force at 
the date of the succession of States in respect of two or 
more of the uniting States—but was not applicable to the 
whole of what was to become the territory of the successor 
State—becomes applicable to a part of the territory of the 
successor State to which it did not apply before the uniting.

(4)  Paragraph  1 concerns the first situation, that is, 
where a treaty in force, with reservations, at the date of the 
succession of States for only one of the States that unite to 
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form the successor State becomes applicable to a part of the 
territory of the unified State to which it did not apply at the 
date of the succession of States. Where the territorial scope 
of a treaty is thus extended by the successor State—which 
implies its consent (expressed either by a notification or in 
an agreement with other States parties)—,1182 there is every 
reason to believe that this extension concerns the treaty 
relationship as modified by the reservations formulated by 
the State in respect of which the treaty was in force at the 
date of the uniting. Paragraph 1, subparagraphs (a) and (b), 
however, provide for two exceptions:

–  first, there is in principle nothing to prevent the 
State formed from a uniting of States, when it gives noti-
fication of the extension of the territorial scope of the 
treaty, from expressing a contrary intention in that regard 
and electing not to extend the territorial scope of the reser-
vations. Paragraph 1 (a) establishes this possibility.

–  second, the reservation’s nature or purpose may 
rule out its extension beyond the territory to which it was 
applicable at the date of the succession of States. This 
could be the case, in particular, of a reservation the appli-
cation of which was already limited to a part of the terri-
tory of the State that formulated it, or a reservation that 
specifically concerns certain institutions belonging only 
to that State. Paragraph 1 (b) refers to this possibility.

(5)  Paragraph 2 concerns, on the other hand, the sec-
ond situation envisaged in paragraph (3) above, namely 
the case in which the treaty whose territorial scope is 
extended by the successor State was in force at the date 
of the succession of States in respect of at least two of 
the uniting States but was not at that time applicable to 
the whole of what was to become the territory of the uni-
fied State. The question, then, is whether reservations for-
mulated by any of those States also become applicable to 
the parts of the territory of the unified State to which the 
treaty was not applicable at the date of the succession of 
States. In the absence of specific indications from the suc-
cessor State, it may be unclear whether and to what extent 
that State, in extending the territorial scope of the treaty, 
meant to extend the territorial scope of the reservations 
formulated by one or another of the States in respect of 
which the treaty was in force at the date of the succession 
of States. Unless there are indications to the contrary, it 
appears reasonable to set out the presumption that none 
of those reservations extend to parts of the territory of the 
unified State to which the treaty was not applicable at the 
date of the succession of States. However, there is no rea-
son not to regard this presumption as rebuttable. A differ-
ent solution should apply:

–  when an identical reservation has been formulated 
by each of the predecessor States in respect of which 
the treaty was in force, the situation referred to in para-
graph 2 (a); in that case one should on the contrary pre-
sume that the unified State intends to maintain a reser-
vation that is common to its predecessors and follow the 
logic reflected in paragraph 1 of this guideline;

–  if a State formed from a uniting of States, when it 
agrees to extend the territorial scope of a treaty, expresses 

1182 See article 31, paragraph 2, of the 1978 Vienna Convention.

a different intention by specifying the reservations that 
will apply to the territory to which the treaty has been 
extended, the situation referred to in paragraph 2 (b); or

–  if it becomes otherwise apparent from the cir-
cumstances that a State formed from a uniting of States 
intends to maintain reservations formulated by one of 
the States in particular, the situation referred to in para-
graph 2 (c); this is the case, for example, when the uni-
fied State, upon extending the territorial scope of a treaty, 
refers specifically to formalities performed in respect of 
the treaty, prior to the date of the union, by one of the 
States concerned.

(6)  In the case of identical reservations, referred to in 
paragraph 2 (a), the territorial extension of such a reserva-
tion to the part of the territory of the State formed from 
a uniting of States to which it did not apply before the 
date of succession of the States may, however, not be pos-
sible in some situations because of the nature or purpose 
of the reservation in question. That situation is similar to 
the one envisaged in paragraph  1  (b). In the context of 
identical reservations, this situation may arise in the case 
of the uniting of more than two States, since it is con-
ceivable that an identical reservation formulated by all of 
the predecessor States in respect of which the treaty was 
in force at the date of the succession of States could not 
be extended, because of its nature or its purpose, to the 
part of the territory of the successor State that, prior to 
the uniting of States, belonged to another uniting State in 
respect of which the treaty was not in force at the date of 
the succession of States. While aware of this possibility, 
the Commission did not mention it in the text of guide-
line 5.1.6 so as to avoid overburdening the text.

(7)  In the situation envisaged in paragraph 2 (b), the 
decision of a unified State to extend the scope of various 
reservations to the territory concerned is only acceptable 
if those reservations, formulated by two or more of the 
uniting States, are compatible with each other. They may 
indeed be incompatible. In that situation, a declaration to 
that effect by the successor State cannot be regarded as 
having any effect if it would give rise to the application 
of contradictory reservations. This is the meaning of para-
graph 3 of this guideline.

(8)  The rules set out in paragraphs  1 to  3 concern 
the situation in which the treaty to which the predeces-
sor States’ reservation or reservations relate was in force 
in respect of at least one of them at the date of the suc-
cession of States. However, according to paragraph  4, 
they apply mutatis mutandis to reservations considered 
as being maintained by a unified State that extends the 
territorial scope of a treaty to which, following the suc-
cession of States, it is a contracting State when the treaty 
was not in force, at the date of the succession of States, 
in respect of any of the predecessor States even though 
one, or two or more, of the uniting States, respectively, 
had the status of a contracting party.1183 In the same spirit, 
this solution should be applied to situations—undoubt-
edly rare, but provided for in article 32, paragraph 2, of 
the 1978 Vienna Convention—in which a treaty to which 
one or more of the uniting States were contracting States 

1183 See article 32 of the 1978 Vienna Convention.
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at the date of the succession of States enters into force 
after that date because the conditions provided for in the 
relevant clauses of the treaty have been met; in such a 
case, the successor State would become a State party to 
the treaty.

(9)  Lastly, concerning paragraph  4, it should also 
be recalled that the issue of the territorial scope of res-
ervations formulated by a contracting State in respect of 
which the treaty was not in force at the date of the suc-
cession of States arises only if the treaty was not in force, 
on that date, for any of the uniting States; otherwise, the 
reservations formulated by that contracting State are not 
considered as being maintained.1184

5.1.7 [5.6]  Territorial scope of reservations of the suc-
cessor State in cases of succession involving part of 
a territory

When, as a result of a succession of States involv-
ing part of a territory, a treaty to which the successor 
State is a party or a contracting State becomes appli-
cable to that territory, any reservation to the treaty 
formulated previously by that State shall also apply 
to that territory as from the date of the succession of 
States unless:

(a)  the successor State expresses a contrary inten-
tion; or

(b)  it appears from the reservation that its scope 
was limited to the territory of the successor State that 
was within its borders prior to the date of the succes-
sion of States, or to a specific territory.

Commentary

(1)  This guideline concerns cases involving the ces-
sion of territory or other territorial changes referred to in 
article  15 (Succession in respect of part of territory) of 
the 1978 Vienna Convention. This article provides that, 
as from the date of the succession of States, treaties of 
the successor State are in force in respect of the territory 
to which the succession of States relates, while treaties 
of the predecessor State cease to be in force in respect 
of that territory. This provision represents an extension 
of the rule, established in article 29 of the 1969 Vienna 
Convention, concerning flexibility in the territorial appli-
cation of treaties. Accordingly, guidelines 5.1.1 and 5.1.2 
would not apply to situations falling under article 15 of 
the Convention because, in these cases, there is in prin-
ciple no succession to treaties as such. While the State in 
question is referred to as a “successor State” within the 
meaning of article 2, paragraph 1 (d), of the 1978 Vienna 
Convention, in a manner of speaking it “succeeds” itself, 
and its status as a party or as a contracting State to the 
treaty remains as it was when that State acquired it by 
expressing its own consent to be bound by the treaty in 
accordance with article 11 of the 1969 Vienna Convention.

(2)  When this situation arises as a result of a succes-
sion involving part of a territory, the treaty of the successor 
State is extended to the territory in question. In this case, it 

1184 See guideline 5.1.3 above.

seems logical to consider that the treaty’s application to that 
territory is subject, in principle, to the reservations which 
the successor State itself had formulated to the treaty.

(3)  Here again, however, this principle should be 
qualified by two exceptions, also based on the principle of 
consent so prevalent in the law of treaties in general and of 
reservations in particular. Accordingly, a reservation should 
not extend to the territory to which the succession relates:

–  when the successor State expresses a contrary 
intention (subpara. (a)); this case can be likened to a par-
tial withdrawal of the reservation, limited to the territory 
to which the succession of States relates;1185 or

–  when it appears from the reservation itself that its 
scope was limited to the territory of the successor State 
that was within its borders prior to the date of the succes-
sion of States, or to a specific territory (subpara. (b)).

(4)  Guideline 5.1.7 is formulated so as to cover not 
only treaties in force for the successor State at the time 
of the succession of States, but also treaties not in force 
for the successor State on that date but to which it is a 
contracting State, a situation not covered by article 15 of 
the 1978 Vienna Convention. The verb “apply” in rela-
tion to such a treaty should be understood as encompass-
ing both situations, which need not be distinguished from 
one another in this context in relation to the question of 
reservations.

(5)  This guideline also covers situations in which 
the predecessor State and the successor State are parties 
or contracting States—or one is a party and the other is 
a contracting State—to the same treaty, albeit with non-
identical reservations.

(6)  However, this guideline does not apply to “ter-
ritorial treaties” (concerning a border regime or other 
regime relating to the use of a specific territory). If a suc-
cession occurs in relation to such a treaty,1186 the solutions 
provided for in guideline 5.1.2 concerning the uniting or 
separation of States apply mutatis mutandis to reserva-
tions formulated in respect of that treaty.

5.1.8 [5.7]  Timing of the effects of non-maintenance 
by a successor State of a reservation formulated by 
the predecessor State

The non-maintenance, in conformity with guide-
line  5.1.1 or  5.1.2, by the successor State of a reser-
vation formulated by the predecessor State becomes 
operative in relation to another contracting State or 
contracting organization or another State or inter-
national organization party to the treaty only when 
notice of it has been received by that State or interna-
tional organization.

1185 On the partial withdrawal of a reservation, see draft guide-
lines 2.5.10 and 2.5.11 and the commentary thereto (Yearbook … 2003, 
vol. II (Part Two), pp. 87–92).

1186 For international jurisprudence on this point, see, inter  alia, 
Free Zones of Upper Savoy and the District of Gex, Order of 6 Decem-
ber  1930, P.C.I.J., Series  A, No.  24, p.  17, and the judgment 
of 7 June 1932 in the same case, P.C.I.J., Series A/B, No. 46, p. 63, at 
p. 145.
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Commentary

(1)  Article 20 of the 1978 Vienna Convention does 
not directly address the effects ratione temporis of a dec-
laration whereby a newly independent State announces, 
when notifying its succession to a treaty, that it is not 
maintaining a reservation formulated by the predecessor 
State; even less does it clarify the issue in the context of 
a succession of States resulting from a uniting or separa-
tion of States, as the 1978 Vienna Convention does not 
specify the status of the predecessor State’s reservations 
in that context. Neither practice nor the literature seems 
to provide a clear answer to this question, which could 
nonetheless be of some practical importance.

(2)  Whether resulting from the expression of a “con-
trary intention” or from the successor State’s formulation 
of a reservation that “relates to the same subject matter” 
as a reservation formulated by the predecessor State,1187 it 
seems reasonable, in relation to its effects ratione tempo-
ris, to treat the non-maintenance of a reservation follow-
ing a succession of States as a withdrawal of the reserva-
tion in question and to consider it subject, as such, to the 
ordinary rules of the law of treaties, codified in article 22 
of the  1969 and  1986 Vienna Conventions. Pursuant 
to paragraph  3  (a) of that article, reproduced in guide-
line  2.5.8 of the Guide to Practice, “[u]nless the treaty 
otherwise provides, or it is otherwise agreed … the with-
drawal of a reservation becomes operative in relation to 
another contracting State only when notice of it has been 
received by that State”.

(3)  This guideline reproduces mutatis mutandis the 
rule set out in article 22, paragraph 3 (a), of the 1969 and 
1986  Vienna Conventions and reflected in draft guide-
line 2.5.8 concerning the effects ratione temporis of the 
withdrawal of a reservation: this solution, which is par-
ticularly important when succession to the treaty (and 
to the reservation) takes place ipso jure, seems to lend 
itself to all types of succession: not until they are aware 
of the successor State’s intention (by means of a written 
notification)1188 can the other parties take the withdrawal 
into account.

5.1.9 [5.9]  Late reservations formulated by a successor 
State

A reservation shall be considered as late if it is 
formulated:

(a)  by a newly independent State after it has made 
a notification of succession to the treaty;

(b)  by a successor State other than a newly inde-
pendent State after it has made a notification estab-
lishing its status as a party or as a contracting State 
to a treaty which, at the date of the succession of 
States, was not in force for the predecessor State but 
in respect of which the predecessor State was a con-
tracting State; or

1187 See paragraph 1 of guideline 5.1.1 and paragraphs 1 and 3 of 
guideline 5.1.2 above.

1188 See draft guideline 2.5.2 on form of withdrawal of a reserva-
tion and the commentary thereto (Yearbook … 2003, vol. II (Part Two), 
pp. 74–76).

(c)  by a successor State other than a newly inde-
pendent State in respect of a treaty which, follow-
ing the succession of States, continues in force for 
that State.

Commentary

(1)  The capacity of a newly independent State to for-
mulate reservations to a treaty to which it intends to suc-
ceed is not in doubt, nor is the capacity of other successor 
States to formulate reservations in respect of a treaty that 
was not in force with regard to the predecessor State at the 
date of the succession of States.1189 However, that capacity 
ought not to be unlimited over time. This guideline deals 
with three situations in which a reservation formulated by 
a successor State should be subject to the legal regime for 
late reservations, as set out in guidelines 2.3.1, 2.3.2, 2.3.3 
and 2.3.5 provisionally adopted by the Commission.1190 In 
this respect, it should be recalled that guideline 2.3.11191 
provides that the late formulation of a reservation is per-
mitted only if none of the other contracting parties objects, 
thereby fully upholding the principle of consent.

(2)  The first situation is referred to in subpara-
graph (a). It concerns reservations that a newly independ-
ent State might formulate after it has made a notification 
of succession. It seems reasonable to consider that if the 
newly independent State intends to exercise its capac-
ity to formulate reservations to the treaty to which it is 
succeeding, it should do so when it makes a notification 
of succession. This is clearly implied by the very defi-
nition of reservations contained in guideline  1.1 of the 
Guide to Practice, which, like article 2, paragraph 1 (j), of 
the 1978 Vienna Convention—and unlike article 2, para-
graph  1  (d) of the  1969  Vienna Convention—mentions 
among the temporal elements included in the definition 
of reservations the time “when [a State is] making a noti-
fication of succession to a treaty”.1192 It seems legitimate 
to conclude from this that reservations formulated by a 
newly independent State after that date should be consid-
ered as late within the meaning of the guidelines referred 
to in the previous paragraph.

(3)  For similar reasons, it seems that the regime for 
late reservations should apply to the reservations referred 
to under subparagraph (b) formulated by a successor State 
other than a newly independent State after the date on 
which it has established, by a notification to that effect, its 

1189 See paragraph 2 of guideline 5.1.1 and paragraph 3 of guide-
line 5.1.2 above.

1190 For the text of guidelines 2.3.1, 2.3.2 and 2.3.3 and the commen-
tary thereto, see Yearbook … 2001, vol. II (Part Two) and corrigendum, 
pp. 185–191, and for the text of guideline 2.3.5 and the commentary 
thereto, see Yearbook … 2004, vol. II (Part Two), pp. 106–108.

1191 For the commentary to this guideline, see Yearbook  … 2001, 
vol. II (Part Two) and corrigendum, pp. 185–189.

1192 The full definition of reservations in guideline 1.1 reads as fol-
lows: “ ‘Reservation’ means a unilateral statement, however phrased or 
named, made by a State or an international organization when sign-
ing, ratifying, formally confirming, accepting, approving or acceding 
to a treaty or by a State when making a notification of succession to 
a treaty*, whereby the State or organization purports to exclude or to 
modify the legal effect of certain provisions of the treaty in their appli-
cation to that State or to that international organization.” On the reasons 
for the inclusion of this reference to the succession of States in draft 
guideline 1.1, see the commentary to that draft guideline in Yearbook ... 
1998, vol. II (Part Two), pp. 101–102, paras. (5)–(6).
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status as a party or as a contracting State to a treaty which, 
at the date of the succession of States, was not in force for 
the predecessor State but in respect of which the prede-
cessor State was a contracting State, under the conditions 
stipulated in guideline 5.1.2, paragraph 3. As in that pro-
vision, the term “predecessor State” should be understood 
here, in cases involving a uniting of States, to mean one or 
more of the predecessor States.

(4)  In fact, as stated in subparagraph (c) of this guide-
line, the same solution should also apply to any reservation 
formulated by a successor State other than a newly inde-
pendent State to a treaty which, following the succession 
of States, continues in force for that State. In such a case, 
guideline 5.1.2, paragraph 2, does not recognize a capac-
ity on the part of the successor State to formulate reserva-
tions that had not been formulated by the predecessor State. 
Nonetheless, should the successor State formulate a new 
reservation to the treaty in question, there are no grounds for 
treating that State differently from any other State by refus-
ing it the benefit of the legal regime for late reservations.1193

5.2  Objections to reservations and succession of States

5.2.1 [5.10]  Maintenance by the successor State of 
objections formulated by the predecessor State

Subject to the provisions of guideline 5.2.2, a suc-
cessor State shall be considered as maintaining any 
objection formulated by the predecessor State to a 
reservation formulated by a contracting State or con-
tracting organization or by a State party or interna-
tional organization party to a treaty unless it expresses 
a contrary intention at the time of the succession.

Commentary

(1)  This guideline and guidelines  5.2.2 to  5.2.6 
aim at filling gaps in the  1978 Vienna Convention. That 
Convention is not concerned with objections to reservations 
(nor with acceptances of reservations) in relation to the 
succession of States. The Commission itself had decided 
to leave the question of objections open despite a partial 
proposal by Waldock.1194 Notwithstanding a request to that 
effect from the representative of the Netherlands1195 and 
some concerns expressed at the United Nations Conference 
on Succession of States in respect of Treaties about this gap 
in the Convention,1196 the gap was allowed to remain.

(2)  That was a deliberate stance, as explained at the 
Conference by Mustafa Kamil Yasseen, Chairperson of 
the Drafting Committee: “The Drafting Committee had 
paid particular attention to the question of objections to 
reservations and objections to such objections, which had 
been raised by the Netherlands representative. It had noted 
that, as was clear from the Commission’s commentary to 
article  19, particularly paragraph  (15) (A/CONF.80/4, 

1193 See the commentary to guideline 5.1.2 above.
1194 See paragraph (5) of commentary to this guideline below.
1195 Official Records of the United Nations Conference on Succession 

of States in respect of Treaties, vol. I, First Session … (A/CONF.80/16) 
(footnote 1103 above), 27th meeting, 25 April 1977, p. 192, para. 70; 
28th  meeting, 26  April  1977, p.  198, para.  32; and 35th  meeting, 
4 May 1977, p. 236, para. 19.

1196 Ibid., p. 194, para. 85 (Madagascar).

p. 55),[1197] the article did not deal with that matter, which 
was left to be regulated by general international law”.1198

(3)  Draft article  19 (the forerunner of article  20 
of the  1978  Vienna Convention), as adopted by the 
Commission on second reading in  1974, also did not 
address the question of objections to reservations in the 
context of succession of States. Here again, this omission 
was deliberate; in the commentary to this provision, the 
Commission noted that:

it would be better, in accordance with its fundamental method of 
approach to the draft articles, to leave these matters to be regulated 
by the ordinary rules applicable to acceptances and objections on the 
assumption that, unless it was necessary to make some particular provi-
sion in the context of the succession of States, the newly independent 
State would “step into the shoes of the predecessor State”.1199

These last words could imply that the Commission con-
sidered that the transmission of objections should be the 
rule.1200

(4)  In order to justify its silence on the question of 
objections to reservations, the Commission invoked an 
argument based on their legal effects. It noted, on the one 
hand, that unless the objecting State has definitely indi-
cated that by its objection it means to preclude the entry 
into force of the treaty as between the reserving State and 
the objecting State, the legal position created by an objec-
tion to a reservation is “much the same as if no objection 
had been lodged”;1201 and, on the other, that if such an 
indication is given, the treaty will not have been in force at 
all between the predecessor State and the reserving State 
at the date of the succession.1202 This also implies that the 
Commission considered that the prior (maximum-effect) 
objections of the predecessor State continued to apply.

(5)  This was, moreover, the position of Waldock, 
who, while highlighting the scarcity of practice in this 
regard, had suggested, again along the lines of the pro-
posals put forward by D. P. O’Connell to the International 
Law Association,1203 that the rules regarding reservations 

1197 See paragraph (3) of this commentary below.
1198 Official Records of the United Nations Conference on Succession 

of States in respect of Treaties, vol. I, First Session … (A/CONF.80/16) 
(footnote 1103 above), 35th meeting, p. 236, para. 17.

1199 Yearbook ... 1974, vol. II (Part One), document A/9610/Rev.1, 
p. 226, para. (15) of the commentary; see also paragraph (23), p. 227. 
This explanation was recalled at the 1977–1978 United Nations Con-
ference on Succession of States in respect of Treaties by Sir  Fran-
cis Vallat, acting as an expert consultant; see Official Records of the 
United Nations Conference on Succession of States in respect of Trea-
ties, vol.  I, First Session  … (A/CONF.80/16) (footnote  1103 above), 
27th meeting, p. 194, para. 83.

1200 In this regard, see Imbert, “La  question des réserves dans la 
décision arbitrale du  30  juin  1977...”, loc.  cit. (footnote  534 above), 
p. 320, note 126.

1201 See, however, guidelines  4.3 and 4.3.1 to  4.3.7 and the com-
mentaries thereto, above.

1202 See Yearbook  ... 1974, vol.  II (Part  One), document A/9610/
Rev.1, p. 226, para. (14) of the commentary to article 19. This reason-
ing is supported by Ruda, loc. cit. (footnote 676 above), pp. 207–208. 
See, however, the critical remarks of J. Klabbers, “State succession and 
reservations to treaties”, in J. Klabbers and R. Lefeber (eds.), Essays on 
the Law of Treaties: a Collection of Essays in Honour of Bert Vierdag, 
The Hague, Martinus Nijhoff, 1998, pp. 109–110.

1203 “Additional point” No.  13 proposed by the Rapporteur of the 
Committee on “the Succession of New States to the Treaties and 
Certain Other Obligations of their Predecessors”: “Since a new State 
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should apply mutatis mutandis to objections.1204 In par-
ticular, this meant that the same presumption that the 
Commission would later make with respect to reservations 
formulated by newly independent States, in its draft arti-
cle 19, paragraph 1, which was reproduced in article 20, 
paragraph 1, of the 1978 Vienna Convention, would apply 
to objections.1205 The second Special Rapporteur on the 
topic, Sir Francis Vallat, also supported the presumption 
in favour of the maintenance of objections formulated by 
the predecessor State: “on the whole, the reasoning which 
supports the retention of the presumption in favour of the 
maintenance of reservations also supports the presump-
tion in favour of the maintenance of objections which 
is inherent in the present draft”, especially, he stressed, 
since in any event it would “always be open to the succes-
sor State to withdraw the objection if it wishes to do so”. 
Nonetheless, Sir Francis considered that there seemed to 
be “no need to complicate the draft by making express 
provisions with respect to objections”.1206

(6)  Already noted 35 years ago by Professor Giorgio 
Gaja,1207 the dearth of practice in this area is still appar-
ent. It should be noted, however, that certain elements  
of recent practice also seem to support the maintenance 
of objections.1208 Mention should be made of a number of 
cases in which a newly independent State, in notifying its 
succession, confirmed the objections made by the prede-
cessor State to reservations formulated by States parties to 
the treaty.1209 There have also been a few cases in which 
objections formulated by the predecessor State have been 
withdrawn and, at the same time, new objections have 
been formulated.1210 With respect to successor States 
other than newly independent States, it may be noted, for 

takes over the legal situation of its predecessor, it takes over the conse-
quences of its predecessor’s objections to an incompatible reservation 
made to a multilateral convention by another party. Therefore the res-
ervation would not be effective against the new State unless the latter 
formally waives the objection” (International Law Association, Interim 
Report of the Committee … (see footnote 1114 above), quoted in the 
second report of Sir  Humphrey Waldock (Yearbook  ... 1969, vol.  II, 
p. 49, para. 17).

1204 See draft article 9, paragraph 3 (a), contained in his third report 
on succession of States in respect of treaties: “The rules laid down in 
paragraphs 1 and 2 regarding reservations apply also, mutatis mutandis, 
to objections to reservations”, Yearbook ... 1970, vol. II, document A/
CN.4/224 and Add.1, p. 47.

1205 See paragraph 1 of guideline 5.1.1 above.
1206 First report on succession of States in respect of treaties, Year-

book ... 1974, vol. II (Part One), document A/CN.4/278 and Add.1–6, 
p. 54, para. 289.

1207 Gaja, “Reservations to treaties …”, loc.  cit. (footnote  1121 
above), p. 56.

1208 See, in this sense, R. Szafarz, “Vienna Convention on succession 
of States in respect of treaties: a general analysis”, Polish Yearbook of 
International Law, vol.  10  (1979–1980), p.  96. G.  Gaja, meanwhile, 
takes the view that practice does not contradict the presumption in 
favour of the maintenance of objections formulated by the predeces-
sor State, but also does not suffice to support this presumption (Gaja, 
“Reservations to treaties …”, loc. cit. (footnote 1121 above), p. 57).

1209 Multilateral Treaties ... (footnote 359 above), chap. III.3, Vienna 
Convention on Diplomatic Relations: Malta repeated, upon succession, 
some of the objections formulated by the United Kingdom, and Tonga 
indicated that it “adopted” the objections made by the United King-
dom with respect to the reservations and statements made by Egypt to 
the Convention on the Territorial Sea and the Contiguous Zone (ibid., 
chap. XXI.1), and to the Convention on the Continental Shelf (ibid., 
chap. XXI.4), as did Fiji with regard to the Convention on the High 
Seas (ibid., chap. XXI.2) and by Tonga with regard to the Convention 
on the Continental Shelf (ibid., chap. XXI.4 ).

1210 Convention on the High Seas (Fiji) (ibid., chap. XXI.2).

example, that Slovakia explicitly maintained the objec-
tions made by Czechoslovakia to reservations formulated 
by other States parties to the treaties to which it suc-
ceeded.1211 Similarly, the Federal Republic of Yugoslavia 
stated that it maintained the objections made by the for-
mer Yugoslavia,1212 and Montenegro stated that it main-
tained the objections made by Serbia and Montenegro.1213

(7)  It is not immediately clear how this recent prac-
tice should be interpreted: it leans in the direction of conti-
nuity but could also reflect the absence of a set rule; other-
wise, such statements would have been unnecessary.1214 
It nevertheless seems reasonable and logical to revert, in 
guideline 5.2.1, to the solution proposed by Waldock, who 
suggested that the rules regarding reservations should 
apply mutatis mutandis to objections,1215 bearing in mind 
that, even though the Commission ultimately opted not to 
include in its draft articles a provision dealing specifically 
with objections to reservations, the solution proposed by 
the Special Rapporteur did not give rise to any substantive 
objections in the Commission.

(8)  Like the presumption in favour of the mainte-
nance of reservations, established in article  20, para-
graph 1, of the 1978 Vienna Convention, the presumption 
in favour of the maintenance of objections is warranted 
for both newly independent States and other successor 
States. However, there are exceptions to the presumption 
in favour of the maintenance of objections in certain cases 
involving the uniting of two or more States, which are 
referred to in guideline 5.2.2.

(9)  Although it refers generally to “a successor State”, 
in other words, a State that replaces another in the respon-
sibility for the international relations of the territory,1216 
guideline 5.2.1 refers only to cases whereby a successor 
State acquires its status as a party or a contracting State 
to a treaty by succession, regardless of whether this suc-
cession occurs ipso jure or through notification. However, 
the presumption set out in this guideline does not apply to 
situations in which a successor State that does not succeed 
ipso jure to a treaty decides to become a party or con-
tracting State to that treaty by means other than making 
a notification of its succession, for instance by acceding 
to it within the meaning of article 11 of the 1969 Vienna 
Convention.

5.2.2 [5.11]  Irrelevance of certain objections in cases 
involving a uniting of States

1.  When, following a uniting of two or more States, 
a treaty in force at the date of the succession of States 
in respect of any of them continues in force in respect 
of the State so formed, such objections to a reservation 
as may have been formulated by any such State which, 

1211 See footnote 1161 above.
1212 See footnote 1162 above.
1213 See footnote 1163 above.
1214 The same could be said of a number of the clarifications pro-

posed under Part  5 of the Guide to Practice, but the case at hand is 
especially striking, owing to the extreme scarcity of precedents.

1215 See paragraph (5) of the commentary to this guideline above.
1216 See the definitions of “succession of States” and “successor 

State” contained, respectively, in article 2, paragraphs 1 (b) and (d), of 
the 1978 Vienna Convention.
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at the date of the succession of States, was a contract-
ing State in respect of which the treaty was not in force 
shall not be maintained.

2.  When, following a uniting of two or more 
States, the successor State is a party or a contracting 
State to a treaty to which it has maintained reserva-
tions in conformity with guideline 5.1.1 or 5.1.2, objec-
tions to a reservation made by another contracting 
State or a contracting organization or by a State or an 
international organization party to the treaty shall not 
be maintained if the reservation is identical or equiva-
lent to a reservation which the successor State itself 
has maintained.

Commentary

(1)  Guideline 5.1.3, “Irrelevance of certain reserva-
tions in cases involving a uniting of States”, sets out the 
exception that must qualify the principle of the mainte-
nance of the predecessor State’s reservations in certain 
situations that may arise in connection with the uniting of 
two or more States. Such situations arise when, at the date 
of the succession of States, a treaty in force for one of the 
predecessor States continues in force for the State formed 
from a uniting of States: in these circumstances, the reser-
vations formulated by a predecessor State that, at the date 
of the succession of States, was only a contracting State to 
the treaty in question shall not be maintained.1217

(2)  As the same causes produce the same effects, 
guideline 5.2.1, which sets out the principle that the suc-
cessor State is presumed to maintain the predecessor 
State’s objections to reservations formulated by other con-
tracting States or contracting international organizations 
or parties to a treaty to which it has succeeded, should 
be qualified by the same exception when the above-
mentioned situations arise. Paragraph 1 of this guideline 
specifies that when a treaty continues in force in respect of 
a unified State, objections to a reservation formulated by 
one of the uniting States which, at the date of the succes-
sion of States, was a contracting State in respect of which 
the treaty was not in force, shall not be maintained.

(3)  Provision may, however, be made for another 
situation, one that is specific to objections, by estab-
lishing a second exception to the principle laid down in 
guideline  5.2.1. Paragraph  2 of guideline  5.2.2 sets out 
this exception, which is justified on logical grounds and 
relates to the fact that a successor State cannot maintain 
both a reservation formulated by one of the uniting States 
and, at the same time, objections made by another such 
State to an identical or equivalent reservation formulated 
by a contracting State or party to the treaty that is a third 
State in relation to the succession of States.

5.2.3 [5.12]  Maintenance of objections to reservations 
of the predecessor State

When a reservation formulated by the predecessor 
State is considered as being maintained by the succes-
sor State in conformity with guideline 5.1.1 or 5.1.2, 
any objection to that reservation formulated by 

1217 See the commentary to guideline 5.1.3 above.

another contracting State or State party or by a con-
tracting organization or international organization 
party to the treaty shall be considered as being main-
tained in respect of the successor State.

Commentary

(1)  This guideline sets out the presumption in favour 
of the maintenance of objections formulated by a con-
tracting State or party to the treaty in relation to reserva-
tions of the predecessor State that are considered as being 
maintained by the successor State in conformity with 
guidelines 5.1.1 and 5.1.2.

(2)  This presumption seems to be called for. It would 
be difficult to explain why a contracting State or party to a 
treaty should have to reiterate an objection it has already 
formulated with respect to a reservation of the predeces-
sor State that applied to the territory to which the succes-
sion of States relates.1218 The objecting State will always 
have the freedom to withdraw its objection if it does not 
wish to maintain it in respect of the successor State.

(3)  The presumption in favour of the maintenance 
of objections to reservations of the predecessor State 
that are maintained by the successor State also finds 
support in the views expressed by certain delegations at 
the 1977–1978 United Nations Conference on Succession 
of States in respect of Treaties. For example, the repre-
sentative of Japan indicated that it could go along with the 
International Law Commission’s text of draft article 19 on 
the understanding that “a State party which had objected 
to the original reservation which had been made by the 
predecessor State did not need to repeat the objection 
with regard to the successor State”.1219 A similar view was 
expressed by the representative of the Federal Republic 
of Germany, who considered, with respect to both newly 
independent States and other successor States, that  
“[t]he successor State was bound ipso jure by the individ-
ual treaty relationship created by the predecessor State, 
including the reservations and other declarations made 
by that State and the objections thereto entered by its 
treaty partners*”.1220

5.2.4 [5.13]  Reservations of the predecessor State to 
which no objections have been made

When a reservation formulated by the predecessor 
State is considered as being maintained by the succes-
sor State in conformity with guideline 5.1.1 or 5.1.2, 
a contracting State or State party or a contracting 
organization or international organization party to 
the treaty that had not objected to the reservation in 
respect of the predecessor State may not object to it in 
respect of the successor State, unless:

1218 See Gaja, “Reservations to treaties …”, loc. cit. (footnote 1121 
above), p. 67, and the memorandum by the Secretariat on reservations 
to treaties in the context of succession of States (footnote 33 above), 
p. 66, para. 37.

1219 Official Records of the United Nations Conference on Succession 
of States in respect of Treaties, vol. I, First Session … (A/CONF.80/16) 
(footnote 1103 above), 28th meeting of the Committee of the Whole, 
26 April 1977, p. 197, para. 16.

1220 Ibid., vol.  II, Resumed Session  … (A/CONF.80/16/Add.1) 
(footnote 1103 above), 43rd meeting of the Committee of the Whole, 
3 August 1978, p. 72, para. 11.
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(a)  the time period for formulating an objec-
tion has not yet expired at the date of the succession 
of States and the objection is made within that time 
period; or

(b)  the territorial extension of the reservation rad-
ically changes the conditions for the operation of the 
reservation.

Commentary

(1)  This guideline addresses the situation where 
a contracting State or State party to a treaty has not 
objected in time to a reservation formulated by a prede-
cessor State and considered as being maintained by the 
successor State after a succession of States. In these cir-
cumstances, it would be difficult to conceive why such a 
tacit acceptance of the reservation should be called into 
question merely because a succession of States has taken 
place. Accordingly, the guideline excludes, in principle, 
the capacity of a contracting State or State party to a treaty 
to object, in respect of a successor State, to a reservation 
to which it had not objected in respect of the predecessor 
State. However, there are two possible exceptions.

(2)  The first exception, addressed in subpara-
graph  (a), concerns the case in which the succession of 
States takes place prior to the expiry of the time period 
during which a contracting State or State party to a treaty 
could have objected to a reservation formulated by the 
predecessor State.1221 In such a situation, the capacity of 
a contracting State or contracting international organiza-
tion or of a State or international organization party to the 
treaty to formulate an objection up until the expiry of that 
period should be recognized.

(3)  The second exception, addressed in subpara-
graph  (b), concerns the case in which “the territorial 
extension of the treaty radically changes the conditions 
for the operation of the reservation”. This hypothesis may 
be realized in the situations dealt with in guideline 5.1.6, 
in which the territorial scope of a reservation is extended 
because of the extension of the territorial scope of the 
treaty itself following a uniting of States. Even in such a 
situation, in order for a State or international organization 
that has not objected in time to the reservation prior to 
the date of the succession of States to be able to object to 
it, it would be necessary that the maintenance of the res-
ervation the territorial scope of which has been extended 
should upset the balance of the treaty: that is the sense of 
the restrictive formulation of this exception, which covers 
only those situations in which the territorial extension of 
the reservation “radically changes the conditions for the 
operation of the reservation”.

(4)  The relevance of the type of situation contem-
plated in subparagraph  (b) was a subject of debate in 
the Commission. According to a different view, guide-
line  5.2.4 should not refer to such situations, since the 
problem that might arise would actually relate to the 
extension of the territorial scope of the treaty itself, which 

1221 See guideline 2.6.13 and the commentary thereto, Yearbook … 
2008, vol. II (Part Two), pp. 92–94.

is governed by the  1978  Vienna Convention,1222 rather 
than to the extension of the territorial scope of the reser-
vation, which is only a consequence of it.

5.2.5 [5.14]  Capacity of a successor State to formulate 
objections to reservations

1.  When making a notification of succession 
establishing its status as a party or as a contracting 
State to a treaty, a newly independent State may, in the 
conditions laid down in the relevant guidelines of the 
Guide to Practice, object to reservations formulated 
by a contracting State or State party or by a contract-
ing organization or international organization party 
to the treaty, even if the predecessor State made no 
such objection.

2.  A successor State, other than a newly independ-
ent State, shall also have the capacity provided for in 
paragraph 1 when making a notification establishing 
its status as a party or as a contracting State to a treaty 
which, at the date of the succession of States, was not 
in force for the predecessor State but in respect of 
which the predecessor State was a contracting State. 

3.  The capacity referred to in the foregoing para-
graphs shall nonetheless not be recognized in the case 
of treaties falling under guidelines 2.8.2 and 4.1.2.

Commentary

(1)  This guideline concerns the capacity of the succes-
sor State to formulate objections to reservations formulated 
in respect of a treaty to which it becomes a contracting 
State or a party following a succession of States. As in other 
guidelines, it is necessary to distinguish in that regard two 
different situations, which call for different solutions:

–  on the one hand, cases where a successor State is 
free to decide whether to succeed to a treaty and estab-
lishes its status as a contracting State or, where applicable, 
a party to the treaty when notifying its succession; and

–  on the other hand, cases of “automatic succession” 
in which the successor State “inherits” an existing treaty 
without being called upon to express its consent.

Guideline  5.2.5 covers only the first hypothesis, while 
guideline 5.2.6 covers the second.

(2)  The hypothesis covered by guideline 5.2.5 in turn 
encompasses two different situations:

–  the situation, dealt with in paragraph 1, of a newly 
independent State making a notification of succession;1223

–  the situation, dealt with in paragraph 2, of a succes-
sor State other than a newly independent State which, by 
making a notification to that effect, establishes its status 

1222 See, in particular, article 31, paragraph 3, of the 1978 Vienna 
Convention, which excludes the territorial extension of a treaty by 
notification by the successor State “if it appears from the treaty or is 
otherwise established that the application of the treaty in respect of the 
successor State would be incompatible with the object and purpose of 
the treaty or would radically change the conditions for its operation”.

1223 See articles 17 and 18 of the 1978 Vienna Convention, the text 
of which is reproduced above in footnote 1108 above.
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as a contracting State or a party to a treaty which, at the 
date of succession of States, was not in force for the pre-
decessor State but in respect of which the predecessor 
State was a contracting State.

(3)  In both cases envisaged in the guideline, the suc-
cessor State has the choice as to whether to become a 
party to the treaty. That being the case, there is no reason 
in principle why it cannot formulate new objections when 
establishing its status as a contracting State or a party to 
the treaty by a notification pursuant to paragraph  1 of 
guideline  5.1.1 or paragraph  3 of guideline  5.1.2. That 
is the solution set out for each of those two situations in 
paragraphs 1 and 2, respectively, of guideline 5.2.5.

(4)  Waldock had briefly considered this issue in his 
third report on succession of States in respect of treaties 
and took the view that,

whenever a successor State becomes a party not by inheritance but by 
an independent act establishing its consent to be bound, logic would 
indicate that it should be wholly responsible for its own reservations, 
acceptances and objections, and that its relation to any reservations, 
acceptances and objections of its predecessor should be the same as that 
of any other new party to the treaty.1224

It does indeed seem logical to apply to objections the 
same reasoning that underlies guidelines  5.1.1, para-
graph  2, and  5.1.2, paragraph  3, concerning the formu-
lation of reservations by a successor State. Since, in the 
cases considered here, succession to a treaty takes place 
only by virtue of a deliberate act on the part of the succes-
sor State (a “notification of succession” or, in the case of 
successor States other than newly independent States, a 
“notification”), the successor State should be free to modi- 
fy its treaty obligations, not only by formulating reserva-
tions but also, if it so desires, by objecting to reservations 
formulated by other States even before the date of its suc-
cession to the treaty.1225

(5)  Moreover, while practice in this area is scarce, 
there have been cases in which newly independent States 
have formulated new objections when notifying their suc-
cession to a treaty. For example, Fiji withdrew objections 
made by the predecessor State and formulated new objec-
tions upon making a notification of succession to the 1958 
Convention on the High Seas.1226

(6)  Paragraph 3 of the guideline, however, states an 
exception to the capacity of the successor State to for-
mulate objections that is recognized in paragraphs  1 
and  2. The exception concerns the situations covered 
by article 20, paragraph 2, of the 1969 and 1986 Vienna 
Conventions—the content of which is reproduced in 
guideline 4.1.2—in which a reservation to the treaty must 
be accepted by all parties. The exception was proposed by 
Waldock in his third report; draft article 9, paragraph 3, 
which established the principle that the same rules should 
apply to both objections and reservations, included a sub-
paragraph (b) worded as follows: 

1224 Yearbook  ... 1970, vol.  II, document A/CN.4/224 and Add.1, 
p.  47,  para.  (2) of the commentary to draft article  9; see also para-
graph (5) of the commentary to guideline 5.2.1 above.

1225 In this regard, in the case of newly independent States, see Gaja, 
“Reservations to treaties …”, loc. cit. (footnote 1121 above), p. 66.

1226 See footnote 1210 above.

(b)  However, in the case of a treaty falling under Article 20, para-
graph 2, of the Vienna Convention, no objection may be formulated by 
a new State to a reservation which has been accepted by all the parties 
to the treaty.1227 

This exception is intended to ensure that a successor 
State cannot, by formulating an objection, compel the 
reserving State to withdraw from such a treaty. It is also 
consistent with guideline 2.8.2 (Unanimous acceptance of 
reservations),1228 to which paragraph 3 refers.

(7)  The brevity of the reference in paragraph  1 of 
the guideline to “the conditions laid down in the relevant 
guidelines of the Guide to Practice” is warranted by the 
fact that it would be difficult if not impossible to give 
an exhaustive list in the draft guideline itself of all the 
guidelines applicable to the formulation of objections. For 
the most part the relevant guidelines are contained in sec-
tion 2.6 of the Guide to Practice concerning the formula-
tion of objections.

(8)  Among those guidelines, particular attention 
should be paid to guideline 2.6.13,1229 which reproduces the 
temporal requirement set forth in article 20, paragraph 5, 
of the 1969 and 1986 Vienna Conventions. In the case of 
an objection by a successor State to a prior reservation, the 
application of the time limit leads to the conclusion that the 
successor State has a period of 12 months from the date 
it has established by notification its status as a contract-
ing State or a party to the treaty within which to formulate 
the objection. In view of the voluntary nature of succes-
sion in the cases contemplated by the present guideline, it 
is not until the successor State establishes its status as a 
contracting State or a party to a given treaty that it can be 
expected to inquire into all the reservations that have been 
formulated to the treaty and to examine them in order to 
decide whether it intends to object. In that light, it would 
appear, then, to be in keeping with the spirit of article 20, 
paragraph 5, of the 1969 Vienna Convention as reproduced 
in guideline 2.6.13 to allow the successor States that fall 
under guideline 5.2.5 a time period of 12 months from the 
date of notification of their succession to the treaty.

5.2.6 [5.15]  Objections by a successor State other than 
a newly independent State in respect of which a treaty 
continues in force

A successor State, other than a newly independent 
State in respect of which a treaty continues in force 
following a succession of States may not formulate 
an objection to a reservation to which the predeces-
sor State had not objected unless the time period for 

1227 Yearbook  ... 1970, vol.  II, document A/CN.4/224 and Add.1, 
p. 47; see also the explanation of the grounds for this proposal, ibid., 
p. 52, para. (17) of the commentary to draft article 9.

1228 Guideline 2.8.2 reads: “In the event of a reservation requiring 
unanimous acceptance by some or all States or international organi-
zations which are parties or entitled to become parties to the treaty, 
such an acceptance once obtained is final.” For the commentary to this 
guideline, see Yearbook … 2009, vol. II (Part Two), pp. 97–98.

1229 That guideline  reads: “Unless the treaty otherwise provides, a 
State or an international organization may formulate an objection to 
a reservation by the end of a period of 12 months after it was notified 
of the reservation or by the date on which such State or international 
organization expresses its consent to be bound by the treaty, whichever 
is later.” For the commentary, see Yearbook … 2008, vol. II (Part Two), 
p. 92–94.
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formulating an objection has not yet expired at the 
date of the succession of States and the objection is 
made within that time period.

Commentary

(1)  This guideline, which deals with a situation 
excluded from the scope of guideline  5.2.5, applies to 
a successor State other than a newly independent State 
when, following a uniting or separation of States, a treaty 
continues in force in respect of that State in the context 
of a succession that can be termed “automatic”, that is, 
when a treaty continues in force, following a succes-
sion of States, in respect of a successor State other than 
a newly independent State even though there has been 
no expression of consent by that State. Under part IV of 
the 1978 Vienna Convention, such a situation arises, in 
principle, in the case of a State formed from a uniting of 
two or more States in relation to treaties in force at the 
date of the succession of States in respect of any of the 
predecessor States.1230 The same is true of a State formed 
from a separation of States in relation to treaties in force 
at the date of the succession of States in respect of the 
entire territory of the predecessor State, as well as trea-
ties that were in force in respect only of that part of the 
territory of the predecessor State that corresponds to the 
territory of the successor State.1231

(2)  Since, in the situations envisaged in the present 
guideline, the succession to the treaty does not depend 
on an expression of intent on the part of the State formed 
from the uniting or separation of States, that State inher-
its all of the predecessor State’s rights and obligations 
under the treaty,1232 including objections (or the absence 
thereof) that the predecessor State had (or had not) for-
mulated in respect of a reservation to the treaty. As one 
author has written, “[w]hen ... succession is considered 
to be automatic, the admissibility of objections on the 
part of the successor State must be ruled out. ... If the 
predecessor State had accepted the reservation, such 
consent cannot be subsequently revoked either by the 
same State or by its successor”.1233 It does not appear, 
moreover, that successor States other than newly inde-
pendent States have claimed the right to formulate 
objections to reservations to which the predecessor State 
had not objected.1234

(3)  As in the case of guideline 5.2.4 (Reservations of 
the predecessor State to which no objections have been 
made), an exception should nonetheless be made for cases 
in which a succession of States takes place prior to the 
expiry of the time period during which the predecessor 
State could have objected to a reservation formulated by 
another contracting State or party to the treaty. In such 

1230 See article 31 of the Convention.
1231 See article 34 of the Convention.
1232 See the commentary to guideline 5.1.2 above, in particular the 

commentary on paragraphs 1 and 2 of the guideline.
1233 Gaja, “Reservations to treaties …”, loc.  cit. (footnote  1121 

above), p. 67.
1234 The memorandum by the Secretariat on reservations to treaties 

in the context of succession of States (see footnote 33 above) does not 
mention any cases in which a successor State formed from a uniting or 
separation of States has formulated objections to reservations to which 
the predecessor State had not objected.

a situation, recognizing the successor State’s capacity to 
formulate an objection to such a reservation up until the 
expiry of that period seems warranted.1235

5.3  Acceptances of reservations and succession of 
States

5.3.1 [5.16 bis]  Maintenance by a newly independent 
State of express acceptances formulated by the pre-
decessor State

When a newly independent State establishes, by a 
notification of succession, its status as a party or as a 
contracting State to a multilateral treaty, it shall be con-
sidered as maintaining any express acceptance by the 
predecessor State of a reservation formulated by a con-
tracting State or by a contracting organization unless it 
expresses a contrary intention within 12 months of the 
date of the notification of succession.

Commentary

(1)  This guideline deals with the status of express 
acceptances formulated by the predecessor State. That is 
the only question that remains to be settled in the Guide 
to Practice with regard to acceptances of reservations in 
the context of the succession of States. On the one hand, 
there is no reason to question the right of the successor 
State to formulate an express acceptance of a reservation 
formulated, prior to the date of succession to a treaty, by a 
State or international organization that is a party or a con-
tracting party: the successor State may, of course, exer-
cise this capacity, pursuant to guideline 2.8.3,1236 as any 
State is entitled to do at any time, and there is therefore 
no need for another draft guideline on the matter. On the 
other hand, what happens in the case of tacit acceptance 
by a predecessor State which did not object to a reserva-
tion in time prior to the date of the succession of States is 
governed by draft guidelines 5.2.5 and 5.2.6.

(2)  As with reservations and objections, the ques-
tion of the status of express acceptances formulated by 
a predecessor State calls for an approach that varies, at 
least in part, according to whether the succession to the 
treaty occurs through a notification by the successor State 
or ipso jure.

(3)  In the case of newly independent States, suc-
cession to a treaty occurs by virtue of a notification of 
succession.1237 In this context, article  20, paragraph  1, 
of the  1978  Vienna Convention, reproduced in guide-
line  5.1.1, paragraph  1, establishes the presumption in 
favour of the newly independent State’s maintenance of 
the predecessor State’s reservations unless, when mak-
ing the notification of succession, the newly independ-
ent State expresses a contrary intention or formulates a 
reservation which relates to the same subject matter as 
the reservation of the predecessor State. The Commission 
is of the view that, although practice regarding express 

1235 See also paragraph  (2) of the commentary to guideline  5.2.4 
above.

1236 For the commentary to this guideline, see Yearbook  … 2009, 
vol. II (Part Two), pp. 98–99.

1237 See paragraph  (4) of the commentary to guideline  5.1.1 and 
footnote 1108 above.
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acceptances of reservations in connection with the succes-
sion of States appears to be non-existent, the presumption 
in favour of the maintenance of reservations should logi-
cally be transposed to express acceptances.

(4)  By analogy, it also seems appropriate to recognize 
the capacity of the newly independent State to express its 
intention not to maintain an express acceptance formu-
lated by the predecessor State in respect of a reservation. 
That capacity does not constitute a derogation from the 
general rule regarding the final nature of acceptance of a 
reservation, set forth in guideline 2.8.12:1238 the voluntary 
nature of succession to the treaty by the newly independ-
ent State justifies this apparent derogation, just as it justi-
fies the newly independent State’s capacity to formulate 
new reservations when making its notification of suc-
cession to the treaty,1239 as recognized in article 20, para-
graph 2, of the 1978 Vienna Convention, or the capacity 
of such a State to formulate objections to reservations that 
were formulated prior to the date of the notification of 
succession as recognized in guideline 5.2.5.

(5)  However, the question of the time period within 
which the newly independent State may express its inten-
tion not to maintain an express acceptance by the pre-
decessor State remains to be addressed. With respect to 
the non-maintenance of a reservation made by the prede-
cessor State, article 20, paragraph 1, of the 1978 Vienna 
Convention requires that the newly independent State 
express its intention to that effect when making its notifi-
cation of succession to the treaty. Does the same require-
ment apply with respect to the non-maintenance of an 
express acceptance? In the latter case, logic suggests that, 
by analogy, the approach taken with regard to a newly 
independent State’s formulation of an objection to a res-
ervation formulated prior to the date of the notification 
of succession should be followed. In fact, it appears that 
the potential effects of non-maintenance of an express 
acceptance can be likened, to a great extent, to those of 
the formulation of a new objection. Consequently, guide-
line  5.3.1 on the maintenance by a newly independent 
State of the express acceptances formulated by the pre-
decessor State should be based on the rule applicable to 
the formulation of an objection by the successor State, 
and  12  months should be retained as the time period 
within which the newly independent State may express 
its intention not to maintain an express acceptance formu-
lated by the predecessor State.1240 Whereas guideline 5.2.5 
concerning objections formulated by a successor State 
merely refers, in that regard, to the “conditions laid down 
in the relevant guidelines of the Guide to Practice”, which 
of course include the temporal requirement mentioned, in 
the present guideline it is not sufficient to refer to general 
rules, since the question of the maintenance or non-main-
tenance by the successor State of an express acceptance of 
a reservation made by the predecessor State does not arise 
except in relation to the succession of States. It is thus 
appropriate to stipulate expressly a period of 12 months, 
on the basis of the approach taken with respect to the for-
mulation of an objection by a successor State.

1238 For the commentary to this guideline, see Yearbook  … 2009, 
vol. II (Part Two), p. 106.

1239 See paragraph (2) of guideline 5.1.1 above.
1240 See paragraph (8) of the commentary to guideline 5.2.5 above.

(6)  A newly independent State’s expression of its 
intention on this matter may be conveyed either through 
its explicit withdrawal of the express acceptance formu-
lated by the predecessor State, or through the formulation 
by a newly independent State of an objection to the res-
ervation which had been expressly accepted by the pre-
decessor State, the content of which objection would be 
incompatible, in whole or in part, with that acceptance.

5.3.2 [5.17]  Maintenance by a successor State other 
than a newly independent State of express accept-
ances formulated by the predecessor State

1.  A successor State, other than a newly independ-
ent State, in respect of which a treaty continues in force 
following a succession of States shall be considered as 
maintaining any express acceptance by the predeces-
sor State of a reservation formulated by a contracting 
State or by a contracting organization.

2.  When making a notification of succession 
establishing its status as a contracting State or as a 
party to a treaty which, on the date of the succession 
of States, was not in force for the predecessor State but 
to which the predecessor State was a contracting State, 
a successor State other than a newly independent 
State shall be considered as maintaining any express 
acceptance by the predecessor State of a reservation 
formulated by a contracting State or by a contract-
ing organization unless it expresses a contrary inten-
tion within 12 months of the date of the notification of 
succession.

Commentary

(1)  In the case of successor States other than newly 
independent States, the question of the status of express 
acceptances formulated by the predecessor State calls for 
a more nuanced approach. It is necessary to distinguish 
situations where succession occurs ipso  jure from those 
where it occurs through notification.

(2)  The first situation is governed by paragraph 1 of 
the present guideline. It arises, in cases involving the unit-
ing or separation of States, with respect to treaties which, 
on the date of the succession of States, were in force for 
the predecessor State and remain in force for the succes-
sor State.1241 Guideline 5.2.6 provides that in such a situa-
tion the successor State may not formulate an objection to 
a reservation to which the predecessor State did not object 
in a timely manner. A fortiori, such a successor State may 
not call into question an express acceptance formulated 
by the predecessor State.

(3)  On the other hand, matters are different in the 
situation, envisaged in paragraph 2 of the present guide-
line, where succession to a treaty by a State formed from 
the uniting or separation of States occurs only through 
notification to that effect—as is the case with treaties 
which on the date of the succession of States were not 
in force for the predecessor State but to which it was a 
contracting State. In that situation—as for the formulation 

1241 See the commentary to guideline  5.1.2 above, particularly 
paragraph (3).
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of new reservations1242 and new objections1243—such 
other successor States must be recognized as having the 
same capacity that newly independent States have under 
guideline 5.3.1.

5.3.3 [5.18]  Timing of the effects of non-maintenance 
by a successor State of an express acceptance formu-
lated by the predecessor State

The non-maintenance, in conformity with guide-
line 5.3.1 or guideline 5.3.2, paragraph 2, by the suc-
cessor State of the express acceptance by the predeces-
sor State of a reservation formulated by a contracting 
State or by a contracting organization becomes opera-
tive in relation to a contracting State or a contracting 
organization only when notice of it has been received 
by that State or that organization.

Commentary

This guideline concerns the effects ratione temporis of 
the non-maintenance by a successor State of an express 
acceptance of a reservation by the predecessor State. On 
that point, there seems to be no reason to depart from the 
approach adopted in guideline 5.1.8 concerning the tim-
ing of the effects of non-maintenance by a successor State 
of a reservation formulated by the predecessor State.

5.4  Interpretative declarations and succession of 
States

5.4.1 [5.19]  Interpretative declarations formulated by 
the predecessor State

1.  A successor State should, to the extent pos-
sible, clarify its position concerning interpretative 
declarations formulated by the predecessor State. In 
the absence of any such clarification, a successor State 
shall be considered as maintaining the interpretative 
declarations of the predecessor State.

2.  The preceding paragraph is without prejudice 
to situations in which the successor State has demon-
strated, by its conduct, its intention to maintain or to 
reject an interpretative declaration formulated by the 
predecessor State.

Commentary

(1)  The succession of States to treaties may also raise 
questions with regard to interpretative declarations, on 
which the 1978 Vienna Convention, despite an unsuccess-
ful attempt at an amendment,1244 is as silent as the 1969 
and 1986 Vienna Conventions.

1242 See article 20, paragraph 2, of the 1978 Vienna Convention and 
guideline 5.1.1, para. 2.

1243 See paragraph (2) of guideline 5.2.5.
1244 At the United Nations Conference on Succession of States in 

respect of Treaties, the delegation of the Federal Republic of Germany 
proposed an amendment that would have expanded the scope of arti-
cle 20, the only provision of the 1978 Vienna Convention in which the 
status of reservations is mentioned. The amendment would have pre-
ceded the rules concerning reservations, as proposed by the Interna-
tional Law Commission, with a statement that “any statement or instru-
ment made in respect to the treaty in connexion with its conclusion or 

(2)  Although the text of the Convention is silent on 
this matter, two questions arise: the first concerns the sta-
tus of interpretative declarations formulated by the pre-
decessor State, while the second is whether the successor 
State has the capacity to formulate its own interpretative 
declarations when it succeeds to the treaty, or thereafter. 
In either case, it must be borne in mind that, according to 
guideline 2.4.3, “[w]ithout prejudice to the provisions of 
guidelines 1.2.1, 2.4.6 and 2.4.7, an interpretative decla-
ration may be formulated at any time”.1245

(3)  Guideline 5.4.1, which is formulated in general 
terms in order to cover all cases of succession, seeks to 
answer the first of the two questions raised in the preced-
ing paragraph, namely, the status of interpretative dec-
larations formulated by the predecessor State. Practice 
provides no answer to this question. Furthermore, inter-
pretative declarations are extremely diverse, both in 
their intrinsic nature and in their potential effects. It is 
these considerations, moreover, that explain, at least in 
part, the lack of detail in the rules governing interpreta-
tive declarations in the Guide to Practice. Under these 
conditions, it is probably best to opt for prudence and 
pragmatism.

(4)  In this spirit, paragraph 1 of the guideline makes 
a recommendation that States should, to the extent pos-
sible, clarify their position concerning interpretative dec-
larations formulated by the predecessor State. On several 
occasions, the Commission has taken the view that such 
an approach was appropriate in the context of a Guide 
to Practice that is not intended to become the text of a 
convention.1246 This is especially true in the present case 
since, in the absence of express treaty provisions, States 
have broad discretion as to whether and when to make 
such declarations.

(5)  That said, paragraph 1 sets forth the presumption, 
which seems reasonable in the context of succession to 
treaties, that, in the absence of such clarification, a succes-
sor State shall be considered as maintaining the interpre-
tative declarations of the predecessor State.

signature by the predecessor State, shall remain effective for the newly 
independent State” (Official Records of the United Nations Conference 
on Succession of States in respect of Treaties, vol. I, First Session … 
(A/CONF.80/16) (footnote 1103 above), 28th meeting, 26 April 1977, 
pp.  195–196, para.  2; and A/CONF.80/14, para.  118  (b) (reproduced 
in ibid., vol III, 1977 Session and Resumed Session 1978, Documents 
of the Conference  … (A/CONF.80/16/Add.2) (footnote  1103 above), 
p. 115)). The delegation of the Federal Republic of Germany later with-
drew this proposed amendment, to which, for various reasons, several 
delegations had objected (ibid., vol. I, First Session … (A/CONF.80/16) 
(footnote 1103 above), 27th meeting, 25 April 1977, para. 73 (Algeria, 
which considered that the proposed amendment seemed to affect the 
principle of self-determination); para. 78 (Poland, which believed that 
the proposed amendment was not sufficiently clear); para. 87 (Mada-
gascar, which was of the view that the wording of the proposed amend-
ment was “much too broad in scope”); para. 90 (Guyana); and para. 95 
(Italy, which found the wording of the proposed amendment “very 
strong and inflexible”)).

1245 Guidelines  1.2.1 and  2.4.7 concern conditional interpretative 
declarations, which appear to be subject to the legal regime applica-
ble to reservations. Guideline 2.4.6 concerns the late formulation of an 
interpretative declaration where a treaty provides that an interpretative 
declaration may be made only at specified times, in which case this 
special rule takes precedence over the general rule.

1246 See, in particular, guidelines  2.1.9, 2.4.0, 2.4.3  bis, 2.6.10 
and 2.9.3.
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(6)  Furthermore, paragraph  2 of the guideline rec-
ognizes that there are situations in which, in the absence 
of an explicit position taken by the successor State, the 
latter’s conduct might answer the question of whether it 
subscribes to an interpretative declaration formulated by 
the predecessor State; in such cases, this conduct would 
suffice to establish the status of the predecessor State’s 
interpretative declarations.

(7)  With regard to the second question raised in para-
graph (2) of the commentary to this guideline, namely the 
successor State’s capacity to formulate interpretative dec-
larations, including declarations that the predecessor State 

did not formulate, there is little doubt that the existence of 
this capacity follows directly from guideline 2.4.3, which 
states that an interpretative declaration may, with some 
exceptions, be formulated at any time.1247 Hence there 
appears to be no valid reason to deprive any successor 
State of a capacity that the predecessor State could have 
exercised at any time. The Commission therefore did not 
deem it necessary to devote a specific draft guideline to 
this question.

1247 See also footnote  1245 above. For the commentary to guide-
line 2.4.3, see Yearbook … 2001, vol. II (Part Two) and corrigendum, 
pp. 192–193.


