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I'nasa VIII

NMnepaTuBHbIe HOPMbI 001ET0 MEKIYHAPOIHOI0 IIpaBa
(Jus cogens)

BBeaenue

91.  Ha cBoeii mectpaecst cenpMoii ceccuu (2015 rox) Komucens pernna BKIIOYUTD B
CBOIO IpOrpaMMy padboTel TeMy «Jus cogens» 1 HazHauma r-Ha Jlupe Tnagu CrnennanbHbIM
JOKIamIukoM mo 3toi Temel®®. Bmocnmencteum ['eHepanmbHas Accambiies B CBOCH
pesomtonnu 70/236 ot 23 nexabps 2015 roma mpuHsiia K cBeAeHHIO pemenne Komuccun
BKJIFOUHUTB 3Ty TEMY B CBOIO ITPOTPaMMy paboThI.

92. Ha cBoeit mectpaecsaT BockMoi (2016 rox) u mecteaecsar npessitoit (2017 rom)
ceccuax Kommccust paccMoTpena COOTBETCTBEHHO TIEpBBIE M BTOPOH  JOKIAJbI
Crenmansaoro gokmamunkal®’. Tlocie obcyxaeHus 3TuX AoknanoB Komuccus permna
nepeaaTb IMpOCKThI BBIBOJOB, COJACPIKAIIHCCA B AOKJadaxX, B PeHaKHHOHHLﬂi KOMUTET
Komuccuss 3acnmyiiana OpOMEXKYTOYHBIE JOKIAABl Mpejacenareneil  PemakinoHHOTO
KOMHTETa 00 HMMIIEPATHBHBIX HOpMax oOIIero MexIyHapoaHoro mpasa (jus cogens),
COACPIKABUINE MPOCKTHI BEIBOJAOB, MPUHATHIC B MIPCABAPUTCIIBHOM MOPSAIKE PeﬂaKI_[I/IOHHI)IM
KOMUTETOM, COOTBCTCTBCHHO HaA IIECTHACCAT BOCBMOH U HIECThACCAT [[eBHTOﬁ CeCCUiX.

93. Ha cBoedl mecThlecaT JEBATOW ceccMM TO mpeioxkeHuto CreruanbHOro
JIOKJTATYMKa B €r0 BTOPOM J0kiae’! Komuccust pernia n3MeHHTh Ha3BaHHE TEMBI ¢ «Jus
cogens» Ha «/IMnepaTHBHBIE HOPMBI OOIIIETO MEKIYHAPOIHOTO TpaBa (jus cogens)»%2,

PaCCMOTpeHI/Ie TeMbl HA TaHHOM ceCCHU

94. Ha panHo#t ceccun Komwmccusi pacronarana TpeTbuM AokidagoM CrenuanbHOrO
noxnamunka (A/CN.4/714 u Corr. 1), B KOTOPOM pacCMaTPUBAITKCH IIOCTIEACTBHS U IIPABOBOE
BO3/ICHCTBUE WMIIEPATUBHBIX HOPM O0OIIEro MexayHapoaHoro (jus cogens). Ha ocHoBe
cBoero ananu3a CrienuaabHBIN TOKIAMIUK MpeTokui 13 mpoekToB BeIBOIOBS,
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Ha cBoem 3257-m 3acemannu 27 mas 2015 roga (Oguyuanshvie omuemut I enepanvroii Accambieu,
cemudecamas ceccust, JJononnenue Ne 10 (A/70/10), . 286). DTa Tema Obliia BKIIOYEHA B
JIOJITOCPOUHYIO NporpaMmy padotsl Komuccun Ha ee mectbaecsr mecroit ceccuu (2014 ron)
Ha OCHOBE NPEJUIOKEHHs, KOTOPOE BOCIPOU3BOUTCS B IPUIIOKEHHH K Joknany Komuccnn
(tam xe, wecmuoecsim oessmas ceccust, Jonoanenue Ne 10 (A/69/10), m. 23).
AJCN.4/693 u A/CN.4/706.
AJCN.4/706, . 90.
Oguyuanvuvie omuemot I enepanvnoii Accambneu, cemvoecsm emopas ceccust, JJononnenue Ne 10
(A/72/10), m1. 146.
Texct npoexToB BbIBOAOB 1023, mpemioxenHblii CrieualibHbIM JOKJIQAYUKOM B €r0 TPEThEM
JOKJIaJie, TTacuT:
IIpoexT BhIBOAA 10
HeaelicTBUTEIbHOCTH J0r0BOPA, NPOTHBOPEYALero MMIEPATHBHOI HOpMe 00111ero
MesKIYHApOAHOTro npasa (jus cogens)
1. ﬂOFOBOp ABJIACTCSA HUYTOXXHBIM, €CJIM B MOMEHT €T0 3aKJIFOUCHHSA OH IPOTUBOPEYUT
MMIEPAaTHBHOM HOpMe 00IIero MexIyHapoJHoro npaea (jus cogens). Takoit 1oroBop He co3iaet
KaKuX-JIMOO TPaB WIN 00S3aTENBCTB.
2. CymecTBY0ONIHI TOTOBOP CTAHOBUTCS HIYTOKHBIM H MIPEKPAIIACTCS, €CIIA OH MPOTHBOPEYHT
HOBOI UMITEpaTHBHOI HOpME OOIIETO MEKAYHAPOAHOTO TipaBa (jus cogens), KOTOpasi BOSHUKAET
TOCJIe 3aKJIFOUCHUSI IOTOBOpa. Y YaCTHHKHU TAaKOTO JOTOBOPa OCBOOOIKIAIOTCS OT JIFOOBIX
0053aTeNbCTB BBHIIONHATH B JalTbHEHIIEM yCIOBHUS JOTOBOpa.
3. Bo u3bexaHue KOJUTM3HK C UIMICPATUBHON HOPMO# 0OLIEro MeX IyHapOAHOTO MpaBa
MOJIOKEHUE JOTOBOPA, HACKOJIBKO 3TO BO3MOXKHO, CICIYET TOJIKOBATh TAKUM 00pa3oM, KOTOPBIi
JIENIAeT €r0 COBMECTUMBIM C HMIIEPATHBHOW HOPMO# 00IIET0 MEKIYHAPOIHOTO TipaBa (jus
cogens).
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IIpoexT BhiBOAA 11

Jle1MMocTh JOrOBOPHBIX MOJI0KEHU, IPOTHBOPEYALINX HMIIEPATUBHOI HOpMe 00111ero
Me:KIYHapOAHOro npagsa (jus cogens)

1. JloroBop, KOTOPBIH B MOMEHT €T0 3aKJII0UYEHHS IPOTUBOPEUUT UMIIEPATHBHOM HOpME O0IIETo
MEX[yHapOAHOTO IpaBa (jus cogens), sIBISIETCS HEIEHCTBUTENBHBIM B IIEJIOM, M HUKaKasl 4acTh
9TOTO JOTOBOPA HE MOXKET OTAENATHCS HIIH 000cabIuBaThCS.

2. ]JloroBop, KOTOPBIH CTAaHOBHUTCS HEACHCTBUTEILHBIM BCIIEICTBIE BOSHUKHOBEHHSI HOBOM
MMIIEpaTUBHON HOPMEI O0IIIEro MEXKTyHapOIHOTO Mpasa (jus cogens), MpeKpaniaeTcs B IeJIoM, 3a
UCKITIOYEHHEM CITy4daeB, KOT/Ia:

a) MOJIOKEHHs, TPOTUBOpPEYAIIIe UMIIEPATUBHOI HOpME OOIIEr0 MEXAYHAPOIHOTO
npasa (jus cogens), OTASIUMBI OT OCTaJIbHON YaCTH IOTOBOPA B TOM, YTO KacaeTcs UX
HNpUMEHEHHUS;

b) MOJIOKEHUSI, IIPOTHBOpPEYAIIIEe UMIIEPaTHBHOM HOpMe 00IIET0 MEXTyHAPOJHOTO
npasa (jus cogens), He COCTABIISIIOT CYIIECTBEHHO BaXKHYIO OCHOBY COTJIACHSI Ha 3aKITIOUYCHHE
JIOTOBOpa; U

C) JanbHelIee BRIMONTHEHHE OCTANBHOM 9acTh JOroBopa He ObII0 OBl HeCIIPaBE JIHBIM.
IIpoekT BhIBOAA 12
Ycrpanenne nocjieACTBMIl JII00BIX JesTHUI, COBEPIICHHBIX HA OCHOBAHUH
He/lelCTBUTE/ILHOI0 10r0BOpa
1. VYuacTHHKH JOTOBOpA, KOTOPBIH SBISIETCS] HEIEHCTBUTENBHBIM B Pe3yJIbTaTe TOTO, YTO OH
MPOTUBOPEYUT UMIIEPATHBHON HOPME OOILET0 MEKIYHAPOIHOTO paBa (jus cogens) B MOMEHT
3aKITIOYEHHS 3TOTO JOTOBOPA, HECYT IOPHIMIECKYIO 00S3aHHOCTD YCTPAHHUTH MOCIIECTBUS
TF000T0 JEsSHHSI, COBEPIICHHOTO HA OCHOBAHHH MOJIOXKEHHUS IOTOBOPA, KOTOPOE IMPOTHBOPEUUT
MMIIEpaTUBHON HOpMeE OOIIIero MexTyHapoIHOTo Ipasa (jus cogens).

2. TlpekpaieHue 10roBopa o Mpu4NHE BOSHUKHOBEHMS HOBOM HMITEPAaTHBHOH HOPMBI 00IIero
MEX[yHapOJHOTO Ipasa (jus cogens) He BIUSET Ha MpaBa, 00sA3aTeNbCTBA WM IOPUANIECKOE
MOJIO’KEHNE, BO3HUKIINE B Pe3yIbTaTe HCIIOIHEHHS JOTOBOPA JI0 €T0 MPEeKPaIeHNs, 3a
HCKITIOUEHHUEM CITydaeB, KOT/Ia TaKWe MpaBa, 0043aTeIbCTBA MM IOPHINIECKOE MOTOKEHHE CaMH
1o ce0e MPOTHBOpEYaT UMIIEPATUBHOM HOpME OOIIET0 MEKIYHAPOIHOTO TpaBa (jus cogens).
IIpoexT BBHIBOAA 13

Bo3znelicTBHe HMNIEPATHBHBIX HOPM 0011€r0 MeKAYHAPOIHOr0 MpaBa (jus cogens) Ha
OTrOBOPKH K J0Tr0BOpPaM

1. OroBopka K TOTOBOPHOMY ITOJIOKEHHUIO, KOTOPOE OTPaKaeT HMMIIEPATUBHYIO HOPMY OOIIETO
MEX[yHapOIHOTO IpaBa (jus cogens), He 3aTParuBaeT CBA3BIBAIOIIETO XapaKTepa 3TOH HOPMHI,
KOTOpast MPOJIOKAET IPHUMEHSATHCS.

2. OroBopka He MOXET UCKJIFOYaTh WM N3MEHSTh IOPHIUYECKOe eHCTBUE JOTOBOPA BOIPEKH
MMIIEpaTUBHON HOpMeE OOIIIEro MeXTyHapoIHOTO mpasa (jus cogens).

IIpoexT BHIBOAA 14

PexomeHnoBaHHbIi NOPALOK yperyJiupoBaHus CIIOPOB, CBA3AHHBIX C KOJJIM3UEH MeKIY
JOTOBOPOM M MMINIEPATHBHOW HOPMOIi 0011Iero Me;KTyHApOIHOI0 mpaBa (jus cogens)

1. Tlpm ycnoBum coGiroieHUs IOPUCIUKIMOHHBIX HOpM MexayHapoaHoro Cyna mmo6oi criop
OTHOCHUTEJIBHO TOTO, IPOTUBOPEUHUT JIU AOTOBOP UMIIEPATHBHOM HOpME OOLIET0 MEXAYHAPOIHOTO
npasa (jus cogens), ciIeayeT nepenaBatb B MexxayHapoansiit CyJ [uisi IPUHSATHS IO HEMY
peLIeHHUs, €CJIU TOJIBKO CTOPOHBI CIIOpa HE COTJIAIIaoTCs IepeaTh CIop Ha apOUTpax.

2. Bme 3aBuCcHMOCTH OT IyHKTa 1 TOT (haKT, YTO CIIOp KacaeTcsi HMIIEPaTHBHOI HOPMBI 00IIIETo
MEX[yHapOIHOTO Ipasa (jus cogens), He SBISIETCS JOCTATOYHBIM OCHOBAHHEM ISl yCTAHOBIICHHS
fopucaukiun Cyna 6e3 HeoOX0IMMOTO coryiacus Ha IOPUCTUKIINIO B COOTBETCTBHU C
MEXyHapOAHBIM IIPABOM.

IIpoekT BbIBOAA 15

TocJiencTBUS UMIIEPATHBHBIX HOPM 0611ero MexIyHapoIHOro npasa (jus cogens)

AJ151 00BIYHOT0 MEKIYHAPOAHOT0 MPaBa

1. Hopwma 06BIMHOTO MEXyHapOIHOTO IpaBa He BO3HUKAET, €CIM OHAa IIPOTHBOPEUHUT
UMIIEpaTUBHON HOpMeE OOIIIero MexTyHapoHOTO Ipasa (jus cogens).

2. Hopma 00bI4HOTO MEXKTyHAPOIHOTO MPaBa, He NMEIOIIast XapakTepa jus cogens, epecTaer
CYILECTBOBATh, €CIIM BO3HHKAET HOBAsl MMIIEPAaTHBHAs HOPMa OOIIEro MexyHapoAHOTO MpaBa
(jus cogens), koTopast eif MPOTUBOPEUHT.

3. TlockonbKy MMIIEpaTUBHEIE HOPMBI OOIIET0 MEKTYHAPOIHOTO MpaBa (jus cogens) CBA3BIBAIOT
BCEX CYOBEKTOB MEXIYHAPOIHOTO IIpaBa, MPaBHIIO O HACTOHYMBO BO3paXKaIOIIEeM IoCyJapcTBe He
IPUMEHACTCS.
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IIpoexT BhIBOAA 16
IocneacTBHsi MYMNEPATHBHBIX HOPM 00111er0 MeKIyHAPOHOr0 NpaBa (jus cogens)
AJ151 O/ITHOCTOPOHHHUX AKTOB

OIHOCTOPOHHUH aKT, KOTOPBIH NIPOTHBOPEUHUT UMIICPATUBHON HOPME OOIIIETo
MEX[yHapOIHOTO IpaBa (jus cogens), SBISIETCS HeeHCTBUTEIBHBIM.
IIpoexT BBIBOAA 17
IocneacTBHsi MYMNEPATHBHBIX HOPM 00111er0 MeKIyHAPOHOr0 NpaBa (jus cogens)
4151 00s13aTeJIbHBIX Pe30JII0IHI MeKIYHAPOAHBIX OPraHu3aluii
1. OGOs3aTenbHbIe PE30IONN MEXIYHAPOIHBIX OpTaHU3aLuii, BKItoyas pesomonun CoBera
Besonacnoctr Opranuzaruu O0beqMHESHHBIX Harwii, He YCTaHABIMBAIOT CBSA3BIBAIOIINX
00513aTeNbCTB, €N OHU MIPOTHBOPEYAT UMIIEPATHBHON HOPME 00IIero MeXXIyHapOoJHOTO TIpaBa
(jus cogens).
2. HackonbKo BO3MOKHO, PE3OJTIOLNH MEXKTyHAPOIHBIX OpraHU3aIMil, BKIIOYAst PE30JIIOLUH
Cogera besonacnoctn Opranuzanuu O0bequHEHHBIX Haruii, 1OMKHBI TONKOBAThCS TAKUM
00pa3zoM, 4TOOBI COOTBETCTBOBATH MMIIEPATHBHBIM HOPMaM OOIIEro MEXIyHapOIHOTO Mmpasa (jus
cogens).
IIpoexT BBIBOAA 18
CBsi3b MeKIy NMIIEPATHBHBIMH HOPMaMH 001ero Me;KIyHapOXHOro npasa (jus cogens)
U 00513aTeIbCTBAMH erga omnes

MMnepatuBHBIE HOPMBI 00IIETO MEXIYHAPOIHOTO MpaBa (jus cogens) yCTaHABIHBAIOT
00s13aTeNbCTBA erga omnes, HapyIeHHe KOTOPBIX KacaeTcsl BCeX rOCyAapCTB.
IIpoexT BBIBOAA 19
Bo3neiicTBre HMIIEpAaTHBHBIX HOPM 001IIer0 MeKIyYHApOAHOTO MpaBa (jus cogens)
Ha 00CTOSITEIHCTBA, HCKJIIOYAIOIINE MPOTHBONPABHOCTH
1. Huxakue 06CTOATETBCTBA HE MOTYT BBIIBUTATHCSI B 000OCHOBaHUE UCKITIOYECHHS
MPOTHBONIPABHOCTH JESHHSA, KOTOPOE HE COTIIACYETCs C 0053aTeIbCTBOM, BO3HHKAIOIIIM
B COOTBETCTBUH C HMIIEPATHBHON HOPMOM O0IIIET0 MEXTyHAPOIHOTO MpaBa (jus cogens).
2. Ilynkr 1 He npUMeHsETCs, KOT1a UMIIepaTHBHAs HOpMa O0IIEero MeXTyHapOJHOTO TIpaBa
(jus cogens) hopmupyeTCs TTIOCIE COBEPLICHHUS ACSTHHS.
IIpoexT BbIBOAA 20
O0s13aHHOCTH COTPYAHUYATH
1. TocymapcTBa COTpYAHHYAIOT C IENBIO MPEKPANIeHHs IPAaBOMEPHBIMU CPEACTBAMHE JII0O0TO
CepBE3HOT0 HAPYIICHUS IMIIEPATUBHONW HOPMBI OOIIETO MEKIAYHAPOIHOTO MpaBa (jus cogens).
2. Tlon cepbe3HBIM HapyIIEHUEM UMIIEPATHBHOI HOPMBI OOIIEro MeX/IyHapOIHOTO IpaBa
(jus cogens) moHnMaeTcst HapyIIEHHE, KOTOPOE SIBISETCSI JTUOO rPYOBIM, JTHOO CHCTEMATHIECKUM.
3. CoTpyRHHYECTBO, KOTOPOE MPEayCMaTPpUBAETCS HACTOSIIMM MPOEKTOM BBIBOJA, MOXKET
OCYIIECTBIATHCS MOCPEACTBOM HHCTUTYIMOHATH3UPOBAHHBIX MEXAHI3MOB COTPYIHHIECTBA HIIH
HOCPE/ICTBOM JOTOBOPEHHOCTEI! 0 B3auMoeiicTBum Ha ocHoBe ad hoc.
IIpoexT BhIBOAA 21
O0s13aHHOCTH He MPU3HABATH H He OKA3bIBATh COIENCTBUS
1. TocynapcrBa 00si3aHBI He IPU3HABATh IPABOMEPHBIM ITOJIOKEHHE, CIIOKUBIIEECS B
pe3yabTaTe HapyLIeHHs] IMIIePaTHBHOI HOPMBI 00IIEro MeX IyHapoIHOTo IpaBa (jus cogens).
2. TocynmapcTBa He OKa3bIBAIOT TIOMOIIH MIIH COACHCTBHS B COXPAHEHHUH TTOJI0XKEHHS,
CJIOXKHMBILIETOCS B PE3yNbTaTe HAPYIICHUS] UMIIEPATUBHOX HOPMEI OOIIIET0 MEKTyHAPOIHOTO
npasa (jus cogens).
IIpoekT BbIBOAA 22
O0s513aHHOCTB OCYLIECTBJISITH BHYTPHIOCYAAPCTBEHHYIO IOPHCIUKIMIO B OTHOLIEHHH
NpecTyIUIeHHH, 3anpeleHHbIX NMIePATHBHBIMA HOPMAaMH 001Iero MeKIyHApOIHOT0
npasa (jus cogens)
1. TocynapcTBa 00s13aHBI OCYIIECTBIATH IOPUCIUKIIUIO B OTHOIIEHUH NTPAaBOHAPYIICHHUH,
3aIpeNeHHBIX HMIIEPAaTUBHBIMI HOPMaMU MEKTyHApOJHOTO TIpaBa (jus cogens), KOTaa 5TH
[IpaBOHAPYUICHUSA COBEPIIAIOTCA JIMIIAMU, UMEIOIIUMU I'PAXKIAHCTBO JaHHOI'O rOCy1apCTBa, WU
Ha TEPPUTOPHH MO €r0 IOPUCIUKIHEH.
2. IlyHkT | He UCKITIOYAET YCTAHOBJIEHUS IOPUCAUKLIIHU Ha JIIOOOM APYroM OCHOBAaHHH,
JIOITyCKaeMOM €T0 HAaIlMOHAJIBHBIM 3aKOHO/IATETIbCTBOM.
IIpoexT BhIBOAA 23
HenomycTHMOCTB CCHIIKH Ha 0()UIHAIBHYIO JOKHOCTH M HEIPUMEHUMOCTh HMMYHHTETA
ratione materiae
1. Tort ¢axT, uTo npaBOHApYLICHUE, 3aIPEIIEHHOEC UMIIEPATUBHON HOPMOIi 00111ero
MEXAyHapOIHOTO mpasa (jus cogens) OGbUIO COBEPLICHO JIULIOM, 3aHUMAIOLIUM OHIHATBHYIO
JIOJDKHOCTB, HE SBJISICTCSI OCHOBAaHHUEM JUTS HCKITIOYEHHS YTOJIOBHOH OTBETCTBEHHOCTH.
2. HmmyHuteT ratione materiae He IpUMeHsIeTCS K JIIOOOMY ITPaBOHAPYIICHHUIO, 3alIPEICHHOMY
MMIIepaTUBHON HOPMOH 00IIEero MexIyHapoJHOTO Ipasa (jus cogens).
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95. Kommccuss  paccmoTpena  TpeTmd  goknax  Ha  cBomx  3414-3421-m
u 3425-m 3acemannsax 30 mast 1 1 uronsa 2018 roga u 2—4 u 9 urong 2018 rona.

96. Ha cBoem 3425-m 3acemanun 9 wmronst 2018 roma Komwuccus mepenana mpoekTs
BbIBOZIOB 10-231%%4 comepikamuecs B TpeTheM mokiage CHenuanbHOTO JOKIATYHKa,
B PeakniMoOHHBIM KOMUTET MpHU TOM MOHMMAaHHUM, YTO IPOEKTHI BHIBOAOB 22 u 23 OyayT
oQopMIIEHBI B BUJIE 3allIUTUTEIEHON OTOBOPKY O HEHAHECEHUH yIepoa.

97.  Ha 3402-m 3acenanun Komuccuu 14 mast 2018 rona IIpencenarens PenakiponHoro
KOMHTETa MPEACTABWI INPOMEKYTOUHBIH IOKIaa PenakunoHHOro KOMHUTETa IO TeMe
«/MmepaTiBHBIE HOPMBI OOLIEro MEXKIYHApOAHOTO TpaBa (jus cogens)», KacaroLIHHCs
MIPOEKTOB BHIBOAOB 8 M 9, KOTOpbIE OBUTM B NpEIBAapUTEILHOM IOPSIKE NPUHATHI UM Ha
cemunecsroit ceccun. Ha 3434-m 3acenanun Komuccun 20 uronsg 2018 rona Ilpencenarens
PenaxiimoHHOT0 KOMUTETA NMPEICTABUI CIASAYIOINI IPOMEXKYTOUHBIN JOKIA], Kacaroluiics
NIPOEKTOB BEIBOJIOB 10—14, KoTOpHIe OBUIM B MpEIBApUTENHEHOM MOPSAAKE MPUHSTH UM Ha
cemunecsatoil ceccun. O6a gokiaza OBIM  IPEACTABIEHBl  HCKIIOYHTENBHO B
HuH()OPMAIMOHHBIX IEJIIX U pa3Meliensl Ha Be6-caiite Komucenu®,

HpeIlCTaBJ'leHI/le Cl'[eIII(IaJ'IbH])IM AOKJIATYUKOM TPETHEIro A0KJIaaa

98. IlpexncraBmss o63op mpenuit B Illectom komutere, CrelMaabHBIN JTOKIATINK
HaIlOMHUJI, YTO, XOTs rocygapcrBa B LICJIOM COTJIACHBI C KPUTCPUAMU IJIA BBIABJICHUA HOPM
jus cogens, MNPUHATBIMU PeHaKHHOHHLmd KOMUTECTOM B NPEABAPUTCIBHOM TOPAIKE,
HECKOJIbKO TOCYIapCTB PEKOMEH/IOBAIIU BKIIOUUATH JOMOIHUTEILHBIC SJIEMEHTHI, TAKHE KaK
HEJIOMYCTUMOCTh ~ OTKJIOHEHHH, OCHOBOIIOJIATAIOIIUE LEHHOCTH  MEXIYHapOJHOI'0
cooOriecTBa U npakTuka. OH OTMETHI IPHU3bIB K OOJIBILEH SICHOCTH B OTHOLIEHUH MOHSATHS
(IPUHATHEC W MpU3HaHUE». MHOTHE TroCyAapcTBa COTIACKHIIMCh C TEM, YTO JOJDKHO
CyIIECTBOBATh «OYCHb HIMPOKOC GOHLIHI/IHCTBO» rocyaapCctB, KOTOPbIC IPUHUMAIOT U
NIPU3HAIOT UMIIEPATUBHBIM XapakTep HOpMbl. HekoTopble rocynapcrsa BbICKAa3bIBAIUCH B
0JIb3Y O0JIee CTPOroro uAEHTU(GUKATOPa, KOTOPBIH paccMaTpUBaiICs Obl HE TOJIBKO C TOUKU
3pEeHUs KOJIUYECTBA, HO U C TOYKH 3PEHHs NPEACTABUTEIBHOCTH TPYIIIBI TOCYLApCTB.
Cn{HaHOMHHH TaKX€ O pacXOXICHUAX BO MHCHUAX B OTHOUMICHUHW HMCTOYHHUKOB IIpaBa,
KOTOPBIC MOTYT JIE)KAaTb B OCHOBC HMHepaTHBHOﬁ HOPMBI, OJHAKO OTMETWJI HAJIUYHC
MPaKTHYECKH BCEOOIIEr0 COTNIACHs C TEM, YTO HamboJiee o0IIeld OCHOBOM HOPM jUS COgens
CIIy’)KHT O0BIYHOE MEXYHapOIHOE TIPaBo.

99. 3arem CneuuajibHbId JOKIAAYUK HPEACTABWI IIPE/JlaraeMble MPOEKThI BBIBOJIOB,
cozaepkamuecs B yactu [V tpetbero noxmana. OH OTMETHII, YTO MPOEKTHI BEIBOIOB 10, 11
1 12 OCHOBBIBAIOTCS Ha MOJOXCHUAX BEHCKONH KOHBEHIMHM O MpPaBe MEXAYHAPOIHBIX
noroBopoB 1969 roga (mamnee — «BeHckas konBeHiusi 1969 roma»), 3a HCKIIOUYEHHUEM
ITyHKTa 3 mpoekTa BbiBoga 10, mpeaycMaTpHUBaroIIero, YTO JOTOBOP JOJDKEH TOJIKOBATHCS B
COOTBETCTBUH C MMIICPAaTUBHBIMU HOopMaMHu. 1o MHeHMI0 CrienaabHOTrO JTOKJIQAYUKa, 3TO
SIBIIsICTCA HEeM30eXKHBIM CIIeICTBHEM ITyHKTa 3 ¢) ctatbu 31 Benckoit kouBeHnuu 1969 roxa,
MIPEeIyCMaTPUBAIOIIEr0, YTO MPHU TOJKOBAHWH JIOTOBOPOB MJOJDKHBI IPHUHUMATHCS BO
BHHMAaHHE COOTBETCTBYIOIIHE HOPMBI MEXIYHApOIHOTro mpasa. KpoMme TOro, 0H OTMETHII
CyIIIECTBOBaHHME 3HAYMUTEIFHOTO 00BEMa MPAKTUKU B TOAJEPXKKY COIEpXKaHUS IyHKTa 3
npoekTa BeiBoja 10.

100. TIlIpoekt BbIBOAa 13, KacaroIIWicsi BO3JACHCTBHS HMIIEPATHBHBIX HOPM OOILEro
MEXTyHapOJHOTO IMpaBa (jus cogens) Ha OTOBOPKH K JIOTOBOPAM, OCHOBBIBAETCS TJTaBHBIM
o0pazoM Ha pPyKOBOJAIIEM MoJjiokeHUU 4.4.3 PyKOBOJCTBA MO TMPAaKTHKE B OTHOIICHUU
OTOBOPOK K MEXIYHAPOHBIM JoroBopam ®t, mpuusroro Komuccueit 8 2011 roxy.

101. TlIpoekr BbiBOMA 14 COMEPIKUT PEKOMEHIOBAHHBIN MOPSIOK YPETYTHPOBAHUS CITIOPOB,
CBSI3QHHBIX C KOJUTM3HMEN MEX Ty IOrOBOPOM M HOPMOIA jus cogens. CrienuaibHbIi TOKJIa [4uK
HanoOMHMJI 00 OCHOBOITO/IArarolleM 3HaYeHHU cTaThu 66 Benckoii kouseninu 1969 roga nis

1054
1055

1056

Tam xe.

C moknagamu MOXKHO 03HaKOMUThCS B paszene «Analytical Guide to the Work of the International
Law Commission»: http://legal.un.org/ilc/guide/gfra/shtml.

Oguyuanvnvie omuemor I'enepanvroii Accambneu, wecmovoecam wiecmas ceccus, JJonoanenue Ne 10
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npuMeHeHus ee crateit 53 u 64. TeMm He MeHee, 110 ero MHEHHIO, ObLIO ObI TPYIHO BKIFOYUTH
MPENyCMOTPEHHYI0 OSTOM cTaThedl MNpoUeAYpPY B TMPOEKTHl BHIBOJOB, HE HMEIOIINE
00s13aTeNIbHOM CHJIBI. BMECTO 3TOT0 OH CYMTAET, YTO B CIydYasx, KOrja cTaths 66 BeHckoi
koHBeHInU 1969 rona He npuMeHsieTcs (HampuMep, Korja 3auHTepEeCOBaHHbBIE TOCYJapCTBa
HE SBJIAIOTCS ydyacTHHKaMu KOHBEHIMM), MPEAJIOKCHHBIN MM MPOCKT BbhIBoma 14 Oymer
mo0y»KIaTh CTOPOHBI MEpPEIaBaTh CBOU CIIOPHI HAa CYICOHOE yperyIupOBaHKE, B TOM YUCIIE
MexnyHapoansm Cynom.

102. ToBops o mpoekte BbiBoAa 15, CrenuanbHbIi AOKIATIMK OTMETHII, YTO IMYHKT |
OCHOBBIBAaETCSI Ha  pSAA€  pPELICHUH  HAIlMOHANBbHBIX  CYJIOB,  MOJATBEPIMBIIUX
MPEUMYIIICCTBEHHYIO CHJIy HOPM jus cOgens HaJl HOpMaMud OOBIYHOTO MEKIYHApPOIHOTO
mnpasa. [lo ero MHeHHIO, HEN30€XKHOE CIIEJICTBUE TAaKUX PEHICHUN 3aKII0YAeTCs B TOM, UYTO
CYIICCTBYIOIIME HOPMBI jus cogens OyIyT WHBaJMIUPOBATE HOPMBI OOBIYHOTO
MEXAYHApOJIHOTO MpaBa WM MpeloTBpalllaTh WX MOsBICHUWE. BTOpoW MyHKT MpoekTa
BBIBOJIa 15, KacaroImuiicsl KOJUTH3UH HOPMBI OOBIYHOTO MEXIYHAPOIHOIO MpaBa ¢ HOBOM
HOPMOH jus cogens, BbITCKaeT U3 cTaThu 64 BeHckoil koHBeHIMH 1969 rofa u MONMydniI
MOJJIEPKKY CO CTOPOHBI TOCYJApCTB M B pemeHusx EBpormelickoro cyna. CrienuanbHbIH
JIOKJIATYMK OTMETHII JTaJiee, UYTO MYyHKT 3, KACAIOIIHMICA HEITPUMEHECHHUS K HOpMaM jus cogens
IpaBWjla O HACTOWYMBO BO3PAXKAIOUIEM TIOCYIApCTBE, COINIACYETCS C YHUBEPCAIbHBIM
XapaKTepOM jus cogens U ObUT MPHHAT B MPAKTHKE TOCYIApCTB, B TOM YHCJIC B PEIICHUIX
HalMOHAJBHBIX U PETHOHANIBHBIX CYJIOB.

103. B otHomIeHNH NpoeKTa BbIBOJA 16 0 HENECHWCTBUTEIHHOCTH OJHOCTOPOHHETO aKTa,
NPOTHBOpEYAIero HopMe jus cogens, ChenuansHblii TOKITAQAYAK OTMETHI, YTO
UCIIONIb30BaHKE CJIOB «SIBJISIETCS] HENICHCTBUTEILHBIMY» COOTBETCTBYET UX YHOTPEOJICHHIO B
pyKoBojdImeM NpuHOUIE 8 PyKOBOIAIIMX MPHUHIUIOB, MPUMEHUMBIX K OJHOCTOPOHHUM
3asBJICHUSAM TOCYJapCcTB, CIIOCOOHBIM MPUBECTH K BO3HHKHOBEHHIO IOPUAMYECKUX
o6s13atenbeTB%’, koTopbie 6puTH MpUHATH KoMmiccueit B 2006 roy.

104. TIlpoext BbIBOga 17 Kacaercsi 00s3aTeNbHBIX PE30NIOLUA  MEXKIYHAPOIAHBIX
opranmzaruii. CriennajpHBId TOKIAQAYUK OTMETHII, YTO COJepKalieecs B MEePBOM ITyHKTE
YTBEPXKIECHHUE, COTIacCHO KOTOPOMY 00s3aTelIbHbIE PE3OIIOLUM  MEXIyHapOJHbBIX
OpraHM3allMii He YCTAHABJIMBAIOT CBS3BIBAIONINX 0053aTENBCTB, €CIH OHH BCTYNAOT B
NPOTUBOpEYHE C HOPMOW jus cogens, MOJAJCPKUBACTCS B 3HAYMTEIHLHOM KOJIMYECTBE
HAaY4YHBIX TPYAOB M B IMYOJHYHBIX 3asBICHHUSIX TOCYJAPCTB, YTBEPKAAIOIINX, YTO JICHCTBHE
HOPM jus cogens pachpocTpanserca Ha pesomonuu Coera beszomacHocty, a Taxke B
pEIIeHHIX HAI[MOHAJIBHBIX, PETHOHAJBHBIX ¥ MEXIYHApOIHBIX Cy0B. OH OTMETHII TaKXkKe,
YTO, TI0 AaHAJIOTHH C IyHKTOM 3 mpoekTa BbiBoga 10, B myHKTe 2 mpoekTa BbBoja 17
M3TI0KEHAa TOJIKOBaTeNbHAS MPE3YMIIHSA, B COOTBETCTBHH C KOTOPOH PE30JIFOLUU
MEXJIyHapOAHBIX OpTraHU3aIMi, HACKOJBKO 3TO BO3MOXKHO, HAJIC)KUT TOJKOBATh B
COOTBETCTBUHM C HOpPMaMmH jus cogens. JTO YTBEPI)KIEHHE IOJICPKUBACTCS 3asBICHUSIMU
rOCyIapCTB B pa3IMYHBIX KOHTEKCTaX U pemeHmsiMu EBpomnelickoro cyna.

105. B orHoreHuu nmpoekTa BoiBoaa 18 CrieruaabHbIN JOKIaTIMK OTMETHIT IPAKTHICCKU
YHUBEpCAIbHOE IPHU3HAHUE TOTO, YTO HOPMBI jus COgens CO3JalT 00s3aTeNnbCTBA erga
omnes.

106. TIIpoexktsr BeBOmOB 19, 20 wm 21 KkacamTCsd acleKTOB MEXKIYHApPOIHOM
OTBETCTBEHHOCTH. [IpoeKT BbiBosa 19, OCHOBaHHBIN HAa MPOEKTE CTAThH 26 MPOEKTa CTaTei
00 OTBETCTBEHHOCTH TOCYAapCTB 3a MEKIyHAPOIHO-TIPOTHBOIIPABHBIC  AesHUA %,
npuasToro B 2001 rogy (mamee «ctaThil 00 OTBETCTBEHHOCTH TOCYIApCTBY»), B MyHKTE |
TIOJITBEPKIACT, 9TO OOCTOATENECTRBA, HCKITIOYAIONINE TPOTHBOIPABHOCTE COTIACHO 00IIEeMy
MEXTyHapOJAHOMY NpaBy, HE MPUMEHSIOTCS K HAPYIICHUSAM 0053aTETIbCTB, BRITEKAIOMINX W3
HOpPM jus cogens. BTopoii myHKT HampaBieH Ha MPEJOTBPALICHHWE PETPOAKTHBHOTO
BO3HHUKHOBEHUS OTBETCTBEHHOCTH B CIIy4asx, KOT/Ia HOpMa jus Cogens MOsIBIIIACH YK€ IOocIie
COBEPIICHUS JISSTHHSA, IPOTHBOPEYAIIETO TAKOH HOpPME.

107. TIlIpoext BbiBoAa 20 kacaercst 00S3aHHOCTH COTPYJHHUYATH C IIEJBIO MPEKPAIICHHS
MIPaBOMEPHBIMH CPEICTBAMH JIFOOOTO CEPbE3HOr0 HApYIICHWsS HMMIEPATUBHON HOPMBI

1057 Earcecoonux... 2006 200, T. 11 (dacTs BTOpas), m. 176.
108 Earceco0nux... 2001 200, T. 11 (4acTh BTOpas) ¥ UCTIPABJICHHE, 1. 76.
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o01ero Mex ryHapoHoro rpasa (jus cogens). [lepBblil MyHKT OCHOBaH Ha IyHKTe | mpoekTa
ctatbu 41 crareit 06 OTBETCTBEHHOCTH TOCyAapcTB. OOS3aHHOCTh COTPYAHHYATD SBJIACTCS
OHUM M3 TMPOYHO YTBEPAMBIIMXCS MPUHIHUIOB MEXIyHapomHoro mpasa. Ona Gbuia
koqupunuposana Komuccueit B mpoekte crateil 0 3amuTe Jroaei B ciydae 6eacTBuiilo®,
npuHATEIX B 2016 romy, W Halula TOAACPKKY B KOHCYIBTATUBHOM 3aKTHOYCHHH
Mexaynapoauoro Cyna no aeiny O cmene'® u B perieHnn MexaMepUKaHCKOTO Cyaa Mo
npaBaM YesoBeka o aeny Jla-Kanmymats:,

108. Ilpoext BbBoma 21, mpeaycMaTpUBAalOMIMK O0S3aHHOCTb HE MPU3HABATH
MPaBOMEPHBIM TTOJIOKEHHUE, CIOKHBIICECS B Pe3yibTaTe HapyLICHHs HOPMBI jUS COQENS, u
HE OKa3bIBaTh MOMOIIM WIIM COACHCTBUS B COXPAaHEHHM TaKOTO TIOJIOKECHUS, OCHOBaHa Ha
myHKTEe 2 mpoekta crtaTthil 41 crateld o0 OTBETCTBEHHOCTH rocymapcte. B 2001 romy
Komuccenst mpusHana, 4To 3Ta 00S3aHHOCTH MMEET CTAaTyC OOBIYHOTO MEXIYHAapOJHOTO
npaBa, Kak 3To ObuI0 THoATBepxkaeHO MexayHapoaHeiM CynoM B KOHCYJIBTaTHBHBIX
sakmoueHusax mo aenam O Hamub6uu®? u O cmene, a tarke B pesomouusx Coera
bezonacnoctu u ['enepansHoit Accam6ien. CrienanbHbIi JOKJIATYUK OTMETHI TaKKe, uTo,
B OTJIMYHE OT IpoeKTa BeIBoAA 20, MPOEKT BbIBOAA 21 HE OrpaHMYMBAETCS «CEPHE3HBIMI
HapyUICHUsIMH, TIOCKOJIbKY OO0S3aHHOCTh HENpPH3HAHMS W HEOKa3aHHs MOMOIIU
OCHOBBIBAETCSl HA MIMIIEPATUBHOCTH HOPMBI, & HE Ha CEPbE3HOCTH HapylleHus. B 3Toii cBs3u
OH TOIUYEPKHYJI, YTO B KOHCYJIBTaTUBHBIX 3aKII04eHUAX 1o nenam O Hamubuu u O cmene
HE yKa3bIBaeTCsS Ha CEPbE3HOCTh B KAYECTBE MOPOTOBOTO TPeOOBaHMS /s BOSHUKHOBCHHMS
0053aHHOCTH HE NMPU3HABATh WM HE OKa3bIBaTh cojeicTBUs. Kpome TOro, HoCKOJIbKY 3Ta
0053aHHOCTb, B OTJIMYUE OT OOS3aHHOCTH COTPYIAHHUYATh, HE TpPeOyeT MO3UTUBHBIX
JICUCTBUH, U, TAKUM 00pa3oM, SBJIsIETCS MeHee 0OpEeMEHUTENBHOM, Takoe CHIKEHUE opora
MIPE/ACTABISIETCS ONPABJAHHBIM.

109. [Ilpoekt BbIBOJA 22 00 YCTAHOBJICHHH IOPHCAMKLMH B OTHOIICHHH NPECTYIJICHUMH,
3alpelIeHHBIX HOpMaMu jUS COQENS, OCHOBAaH Ha MPOCKTE CTAThbU 7 MPOEKTOB CTAaTeH O
MPECTYIJIEHUSIX MPOTHB 4YeNoBeYHOCTH %, mpuusaTeix Komwuccuedl B MepBOM YTEeHHH
B 2017 romy, XOTS U U3TI0KEH 0oJiee MPOCTHIM SI3BIKOM. B IMyHKTE 2 NPHHAT TOT k€ MOIX0/
K BOTIPOCY 00 YHHBEPCAJIbHOM IOPHCIUKINY, KaK U B ITyHKTE 3 MPOEKTa CTaThU 7, yUUTHIBA,
YTO MpaKTHKa B ATOM 00JIaCTH SBIAETCS MEHEe ONpe/IeICHHOMN.

110. TIlIpoekrt BbiBOJA 23 KacaeTCsi HEJOMYCTUMOCTH CChUIKH Ha O(HINATIBHYIO JOJKHOCTb
W HENPUMEHHMOCTH HMMMYHHTeTa ratione materiae. ITyHKT 1, B KOTOpPOM CKa3aHO, 4TO
oduIMaIbHas JODKHOCTh HE SBJISETCS OCHOBAaHHMEM JUISl MCKIIOYEHUsI OTBETCTBEHHOCTH,
OCHOBaH Ha MyHKTe 3 IPOEKTa CTaTbU 6 IMPOEKTOB CTaTeil O MPECTYIUICHHSIX IPOTHUB
YeJI0OBEYHOCTH, IPUHATHIX B ITepBoM uTeHHH B 2017 roxy, mpudeM 3TO MOJOXKEHHUE IMIHPOKO
MIPU3HACTCS KaK 9aCTh OOBIYHOTO MEXIYHApOIHOTO mpaBa. [IyHKT 2, B KOTOPOM TOBOPHUTCS
0 HENPUMEHHUMOCTH HMMYHHTETa ratione materiae B cllydae MpPECTYIUICHHUI, KOTOpbIE
3ampelieHbl HOpMaMH jus cogens, TTaBHBIM 00pa30M OCHOBAH Ha CTaTbe 7 MPOEKTOB CTaTei
00 UWMMYyHUTETE JIOJDKHOCTHBIX JIMI[ TOCyJapcTBa OT HWHOCTPAHHON  YrOJIOBHOM
fopucaukiuu'®, B mpemBapurensHOM mopsigke OpHHATBEIX Komuccumeidt B 2017 romy.
HecmoTps Ha KPUTHKY TOTO MPOEKTA TMOJIOKEHHUS, B TOM YHCIIE UCXOAS U3 CYIECTBOBAHHS
MIPAKTUKH TOCYAPCTB, IPOTHBOPEYAIICH TAKOMY H3BATHIO U3 UMMYyHHUTETa, ClieruaabHbII
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Opuyuanvuvie omuemot I enepanvhoii Accambneu, cemvoecsm nepeas ceccust, Jononnenue Ne 10
(A/71/10), . 48.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 1.C.J. Reports 2004, p. 136, at p. 200, para. 159.

La Cantuta v Peru (Merits, Reparations and Costs), Series C, Ne 162, Judgment, 29 November 2006,
Inter-American Court of Human Rights, para. 160 («[kak] HEOJHOKPATHO OTMEYAIIOCH, JCTHHS,
paccMaTpuBaEMbIC B JaHHOM ACJIEC, Hapymunu UMIIEPATUBHBIC HOPMBI MemnyHapogmoro npaBsa
(jus cogens)... C yueToM xapaktepa 1 Cepbe3HOCTH COOBITHH ...HEOOXOAUMOCTh HCKOPEHEHHS
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Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports
1971, p. 16, at p. 54, para. 119.

Oguyuanvuvie omuemot I enepanvroii Accambneu, cemvoecsim emopas ceccus, Jfonoanenue Ne 10
(A/72/10), m. 45.

Tam xe, m. 140.

GE.18-13644


http://undocs.org/ru/A/71/10
http://undocs.org/ru/A/72/10

A/73/10

a)

JIOKJIAUMK OTMETHJI, YTO TakKas MPOTHBOIOJIOKHAS IMPAKTHKA, KaK MPaBUIIO, KacaeTcs
IPaXkIaHCKOTO CYAOMPOU3BOJICTBA U CYyAeOHBIX Pa30UPaTEILCTB B OTHOIIEHHH FOCYIapCTB,
KOTOpBIE HE MPEAyCMaTPUBAINCH B KAUECTBE MPEIEAEHTa TPUMEHUTEIBHO K MMMYHUTETY B
YrOJIOBHOM KOHTEKCTE, KaK 00 TOM CBHIETENBCTBYET P CYACOHBIX PELICHHH, B TOM YHCIIE
pewenre Mexaynaponuoro Cyna mo neny O iOpUCOUKYUOHHBIX — UMMYHUMENAX
2ocyoapcemsa (I'epmanust npomue Umanuu, co ecmynienuem 6 oeno I peyuu 1,

Kpartkoe u3noxkenune npenui

OO0mme 3aMeyaHus

111. UYnenst Komuccuu B 1eIOM IPHUBETCTBOBAIM TPETHH JOKIAX MO TEeMe
«IMniepaTHUBHBIC HOPMBI 00IIET0 MEXIYHAPOIHOTO TpaBa (jus cogens)». HekoTopsie dieHbI
nobnarogapunu CrienuaisHOTO JIOKJIAAUMKa 32 TOIBITKY PacCMOTPETh BCE BO3MOXKHEIC
MOCTICICTBHSL jUS COgens, B TOM YHKCIIC 32 PAMKAMHM MPaBa MEXIyHAPOIHBIX JOTOBOPOB U
OTBETCTBEHHOCTH T'OCYJapcTB — JBYX OCHOBHBIX oOnacteif, B koTtopbix Komwmccus yxe
mpojenana OoJbIIyI0 paboTy 1o Kogudukanuu. HekoTopble WieHBI OTMETHIH, YTO
MOCTICICTBHSL jUS COZens MOPOXKAAIOT BaXKHbIC MPAKTHYCCKUE MPOOJIEMBbI, Hampumep B
KOHTEKCTE MEXAYHAPOJHOTO YrOJOBHOIO MpaBa, OOBIYHOTO MEXKIYHAPOIHOIO MpaBa H
pesomonuii CoBera bezonacHoCTH, U BBI3BIBAIOT TUCKYCCUH B aKaJeMHUUECKOH JIUTEpaType
M YTO pACXOKACHHUA B IIPCUECACHTHOM IIPpaB€ HE JOJIKHBI MECIIATh KOMI/ICCI/II/I B paCCMOTPCHUU
3THX BOIIPOCOB.

112. Heckonbko wieHoB Komuccuu nojepxanu npaktudeckuit noaxon CrennanabHOro
JIOKJIaYMKa K PACCMOTPEHHUIO TEMBI, B OTIMYUE OT KOHIIENTYaJdbHOTO WIM YpPEe3MEpPHO
TEOPETHYECKOro MOIX0/1a. bbuin oTMeUYeHbI Takke Mpo0IeMbl HEIOCTATOYHOCTH TIPAKTHKU
1 OTHOCHUTEJbHAS CI0KHOCTh TOJIMTHYECKOTO U MOPAJIBHOTO aClIeKTOB JAHHOM TeMbl. Bbu1o
oT4epKHYTO, uTo Komuccun cienyer nefcTBOBaTE OCMOTPUTENBHO U IPOAHAIU3UPOBAThH
BCE AacCHeKThl MOCJIEJCTBUI jus cogens Ha cOaJJaHCUPOBAHHOW OCHOBE W HCXOAS W3
JICHCTBYIOILETO IIpaBa U YCTOSBUICHCS NMPAKTUKUA. BBIO OTMEYEHO, UTO XapaKTEPUCTUKHU
HOPM jus cogens MeperuieTaloTcs ¢ MOCIeICTBUAMH X HapyIleHHus: U 00a 3TH J[Ba aclieKTa
cleyeT paccMaTpuBaTh OJHOBpEeMeHHO. brula BbIpakeHa 03a00YEHHOCTH IO TIOBOJTY TOTO,
yr0o CriennanbHeIA JOKIa YUK IPUIAET IOPUINUYECKOe 3HAUeHHE JIECKPUIITHBHBIM 110 CBOEH
CyTH 3JIEeMEHTaM, HallpuMep HEeIOIyCTHUMOCTH OTKJIOHEHHH, KOTOpas SBIAETCS KpUTEpHEM
BBISBJICHUSI HOPM jus COgens, a He UX IOPUIUYECKHM IOCJIEACTBHEM. BbIIO mpeanoxkeHo
M3YYUTh HCTOPUIO TEPETOBOPOB MO cTaThsaM 53, 64, 66 a), a Takke MO JPYrUM
COOTBETCTBYIOIIMM MOJIOXKEeHUsIM BeHckolt koHBeHIMU 1969 roma u BeHckoil KOHBEHIIMH
1986 rona o nmpaBe IOrOBOPOB MEXK/AY T'OCYIAPCTBAMH U MEKAYHAPOIHBIMH OpraHU3alUsIMH
WA MEXIY MEXIYHApOTHBIMU OpPraHU3alUsAMH.

113. bBbUIO BBIpaXEHO YIOBJIETBOPEHHUE B CBS3M C TEM, YTO OOJBUIMHCTBO MPOEKTOB
BBIBOJIOB, IPeAIOXKEeHHBIX CrenuaibHbIM JOKIaAIMKOM, OCHOBAaHBI HA COOTBETCTBYIOIINX
MOJIOXKEHUAX BeHckoit koHBeHmuu 1969 roma W APYrHX JOKYMEHTOB, HPUHATHIX
Komuccueit. Oqnako CrniennanbHOTO JOKJIATIUKA MPOCHUIH OOBSICHUTH, TTOYEMY B MIPOEKTE
BBIBOJIOB OTCYTCTBYIOT MapajieIbHBIE MTOJIOKESHHS O TOM, K KAKMM ITOCIIEICTBUSIM MPHUBOIUT
KOJITH3HS € jus cOogens Jjsl pa3iIuYHbIX HCTOYHHKOB MEXIyHapoaHOTo mpaBa. Hekotopsre
wrens! Komucenu npeanownn Obl IPIMEHUTH CTPYKTYPY, TPEITyCMOTPEHHYIO B CTaThAX 53
u 64 Bernckoii kouBeHIuU 1969 roaa, kK MOCIEICTBUSAM jUS COZens He TOJIBKO JIISl TOTOBOPOB,
HO W JUIi JOPYTMX HCTOYHHKOB MEXIYHApOAHOTO mpaBa. OHM Takke MOTYSPKHYIH
HEOOXOMMOCTD OTPECNIUTh TOPSAAOK OOBSBICHUS HEACHCTBUTEIHLHON TOW WM HHOMN
HOPMBI MEXIYHAPOTHOTO TIpaBa 1o MPUYNHE €€ KOJUTU3HH C jus cogens.

114. Psap wienoB Kommccnu cOTnacmiinch C T€M, YTO NMPOEKTHI BBHIBOJOB MOTYT OBITH
CTPYIIITUPOBAHBI B pa3IMYHbBIE Pa3Zeibl B 3aBUCHMOCTH OT WX KOHTEKCTA M OBITh U3JI0)KEHBI
Ha COTJIACOBAaHHOM, YeTKOH M 3¢ (EKTHBHON OCHOBE, TOYHO MOBTOPSS CTPYKTYpPY YKe
CYIIECTBYIOIINX JOKYMEHTOB. BpUIO BBICKa3aHO MHEHHE O ToM, uTo Kommccum ciemyer

1065
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Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment,
1.C.J. Reports 2012, p. 99, at p. 130, para. 70 (national legislation), and p. 141, para. 96 (case law).
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b)

BHOBBb paCCMOTPETh BOIIPOC O IIeJ'IeCOO6pa3HOCTI/I BI)Ipa6OTKI/I HUMCHHO MPOCKTOB «BLIBOAOB»
B Ka4Y€CTBC€ KOHCYHOT'O pe3yJibTaTa pa6OTLI HaJ TEMOM.

115. Beiio OTMCYCHO, 4YTO CnenuanbHbIi JOKJIaAYMK HE MPCAJIOKUIT IMPOCKTAa BbIBOJA,
Kacaromerocsa O6HII/IX NPUHOUIIOB IIpaBa, U3 4€ro MOXHO 3aKJIFOYUTh, YTO O6HII/II71 OpUHOUIT
IpaBa, HpOTI/IBOpe‘IaHII/Iﬁ HOpMC jus cogens, MOKET, TEM HE MCHCC, OBITH NCHCTBUTEIIBHBIM.
Psng uneHoB Komuccun noaacpIiKain HEBKIIFOYECHUE TAKOT'O IMPOCKTa BbIBOJAA UCXOA U3 TOTO,
YTO TaKHC KOJIJIM3UU C 06HII/IMI/I MpUHIOUIIAMU TIpaBa HEBO3MOXKHBI J1a)K€ B TCOPHHU. Br11o
BBICKAa3aHO MHCHHC O TOM, 4YTO Komuccun CJICAYCT CTPEMUTHCA K BKIIOUYCHHUIO B 3Ty TEMY
HOBBIX 3JICMCHTOB, BBIXOJAAINX 3a PAMKH €€ npeumuymeﬁ paGOTLI.

116. BwuI0 TakKe BBICKa3aHO MHEHHE, YTO YIIOTPEOJCHHE BO BCEM TEKCTE MPOCKTOB
BBIBOJIOB TAKUX TEPMHHOB, KaK <«IIOCICICTBUS», «IOPHUIMYCCKOE BO3JICHCTBHEY,
CHUYTOXHBINY, «HEICHCTBUTCIBHBII» U T. 1., JOJDKHO COOTBETCTBOBAThH UX YIMOTPEOICHUIO
B YK€ CYIICCTBYIOIIMX JOKYMEHTaX. DBBUIO MPEIIOKEHO IOSCHUTh HCIONB3YyeMOE B
MPOEKTaX BBIBOJOB TMOHITHE «KOJUIU3USA», YTOOBI MPEJOCTABUTH TOCYIapCTBAM
PYKOBOIAIINE YKa3aHUS WK KPUTEPUU TIPU PEIICHUH BOIPOCA O TOM, BCTYIAET JIK TOT HJIH
MHOH JIOTOBOP WJIM aKT B MMPABOBOM CMBICJIC B KOJUTH3HIO C HOPMOIA jus cogens.

KOHKPETHI)IC 3aMeYaHusl MO NPOEKTaM BBIBOA0B

Ilpoexm evi6ooa 10

117. HexoTopble wWieHBl OTMETHJIM, YTO IEpBOE MPEANIOKEHHE IyHKTa | MOBTOpseT
ctatbio 53 BeHckoit koHBeHIMH 1969 roma, u nmpeanpoXuUiIN JONOJHUTEIBHO NMPOSICHUTDH B
KOMMEHTapuu BTOpOE NPEAJIOKCHHE, B KOTOPOM IpeayCMaTpUBAETCs, YTO JOTOBOPHI,
BCTYIAIOIINE B KOJUIU3HIO C jus COgens, He CO3/Ial0T KaKUX-THOO MpaB MM 00s3aTENbCTB.
Bru1o Taxoke BhICKa3aHO MHEHHE, YTO BTOPOE NPEAI0KEeHUE JOIKHO 0oJiee TOYHO CIIeA0BaTh
¢dbopmynupoBke myHkTa 2 a) ctathu 71 KonBeniuu. KpoMe Toro, ObUTO BEIPaKEHO MHEHHE,
YTO BTOPOE MPEIOKEHUE MTPEICTABIISACTCS U3IUILITHUM.

118. [IlpusnaBas, 4TO MpsIMbIE KOJUIM3HH JIOTOBOPOB C jUS COQENS KpaiHe pemKH,
HEKOTOpBIE WIEHBI IMPEIOKWIN T00aBUTh IyHKT 3, IZleé TOBOPMWJIOCH OBl O TOM, HYTO
JIOTOBOPBI CJIEyeT TOJNKOBAaTh B COOTBETCTBHM C HOPMaMH jUS COQENS, ¢ TeM dYTOOBI
rocyaapcTBa MOTJIM PYKOBOJICTBOBATHCS ATUM TIOJIOKEHHEM IIpU TojKkoBaHMU. IIpu aToM B
KOMMEHTapuu TpeAsaranoch pa3bsCHUTh, YTO JAHHOE IONO0KEHHE HE OTMEHSET IpaBUII
TOJIKOBaHMSA, M3JIOKEHHBIX B BeHckoil koHBeHInu 1969 roma u HPUHATHIX B OOBIYHOM
MEXJIyHapOJAHOM IpaBe. BbUIO BBICKa3aHO MHEHHE O TOM, YTO BONPOC O TOJKOBAHHH,
MO-BUMMOMY, KacaeTcsi BCEX MCTOUYHHMKOB MEXIYHApPOIHOTO IpaBa U MO3TOMY eMy ObLIO
Obl JIy4llle MOCBSATUTh OTAEJIBbHBIA MPOEKT BbIBOJA. BBIJIO Takke BHECEHO HECKOJIBKO
PEeMaKIMOHHBIX MPEJII0KEHUH, HAPaBJICHHBIX Ha MOBBIIIEHUE ICHOCTH 3TOTO MOJ0XKEHHUS.

Ilpoexm svi6o0a 11

119. Psax unenoB Komuccwn mommepkanu MyHKT 1, B KOTOPOM IOATBEPIKIAACTCS, YTO
HUKaKasi 9acTh JIOTOBOPA, KOTOPHI B MOMEHT €0 3aKJIFOUYEHHS MPOTHBOPEUMI HOPME jus
cogens, HE MOXET OT HEro OTAENAThCA. [IpenmouteHne OBUIO OTHAHO CTPYKTYpE, MPHU
KOTOPO# MOAXO K IETMMOCTH, U3JI0KEHHBINH B MyHKTE 2, ObLT ObI 0)OpMIIEH B BUE 001IIETO
IIpaBHja, a HEJENMMOCTh (B HACTOSIIee BpeMs MYHKT 1) TpeacTaBieHa B KadecTBE
CIennaTbHON HOPMBI, IPUMEHUMON B citydae ctaTthM 53 Benckoil konBeHmmu 1969 rona.
Unensl Komuccun Taxoke mpuspainu CrenuaibHOTO AOKITATYMKA MMOAPOOHEE PaccCMOTPETh
OCHOBAHMS /ISl IPUMEHEHHUS Pa3IMIHBIX IPABOBBIX ITOCIIEACTBUI B TAKUX CUTYaIsIX. bputo
TaK)Ke BBICKA3aHO MHEHHE, YTO 3TOT IPOEKT BHIBOJA MOXKET TAKXKe OXBAaTHIBATh AKTHI
MEXTyHapOAHBIX OpraHM3alWi, CO3JafoIlue o00s3aTeIbCcTBa IS TOCYAapcTB. bruTo
MIPEUIO’KEHO TarKe IPUBECTH (OPMYIMPOBKY IyHKTa 1 B COOTBETCTBHE C (POPMYITHPOBKOH
myHkTa | mpoekTta BhIBoja 10 W MOMYEpPKHYTH AOCONIOTHBIA XapakTep IPHHIUMNA
HEIETMMOCTH JIOTOBOPHBIX MOJIOXKEHHWH, MPOTHBOPEYAINX CYIICCTBYIOIIUM HOPMaM jus
cogens.
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Ilpoexm svisooa 12

120. bBb10 BhICKa3aHO MHEHHE, YTO (OPMYIHPOBKA IFOOOTO JESHUs, COBEPIIEHHOTO Ha
OCHOBaHHH MOJIOKEHHMS IOTOBOPa, B KOHIIE ITyHKTa | MpoeKTa BBIBOA 12 CIMIIKOM IIHPOKa
JUISL OIIMCaHMs B3aUMOCBSI3H MEXIy IOTOBOPOM U JISSTHUEM U €€ MOXHO ObUIO OBl 3aMEHHTH
CJIOBaMH «JTI000T0 JESTHUS, COBEPIIEHHOTO B PE3yJIbTaTe OCYLIECTBICHUS 10roBopay. beuio
TaKKe NPEIUIOKEHO BKIIOYUTH B MYHKT | CJIOBa «HACKOJBKO 3TO BO3MOKHO», KOTOpBIE
NIPUCYTCTBYIOT B cratbe 71 BeHckoil koHBeHimu 1969 roma, ¢ TeM 4toObl 00ECHEYUTH
MPaKTHYECKYI0 MPUMEHUMOCTh 3TOTO IMOJOXKEHHS, JMOO0 OOBSCHUTH B KOMMEHTapuUH,
MOYEeMy 3TO IOJIO)KEHHE HECKOJIKO OTIMYaeTcs oT craThi 71. BbUIO Takke BBICKa3aHO
MHEHHE, YTO MEXIY IyHKTaMHu | ¥ 2 clielyeT BKIIOYUTHh HOBBIH ITYHKT, ITOBTOPSFOLIHMHA
nyHKT 1 b) cratbu 71 ¥ riacsmmid, 4TO rocyAapcTBa TaKXKe IOJDKHBI NPHUBOJIUTH CBOH
B3aUMOOTHOILICHHUSI B COOTBETCTBHE C jus cogens. Kpome Toro, OBIIO MpeasioxKeHO
corylacoBatb (OPMYJIMPOBKY IYHKTa 2 ¢ MyHKTOM 2 b) craTbu 71, B YaCTHOCTH IyTeM
BKJIIOUCHHSI CCBUIKM Ha «COXpaHEHHE» IIpaB, 00s3aTeJIbCTB WIM IIOJIOKEHUS. bbiio
BBICKa3aHO MHEHHUE, YTO B IPOEKT ATOTO BBHIBOJA CIEIYET TAK)KE BKIIOUUTH MOJIOKEHHUS
crareir 69 u 70 BeHckolt koHBeHIMU 1969 roma, kacaromuecss HEICHCTBUTEIBHOCTH WU
MPEKpaIIeHHs JJOTOBOPOB BO BCEX CUTYAIIMAX, B TOM YHCIIE IT0 IPUYMHE HECOOTBETCTBHS jUS
cogens.

121. Tlockoibky B  MOpoeKkTe BbBOAa 12 paccMaTpuUBAIOTCA  IOCIEICTBUS
HEJICHCTBUTENILHOCTH WJIM TIPEKPAILeHUs Or0BOpa, ObUIO TaKkKe MPEAoKEeHO NOMECTHTh
9TO TOJI0KEHHUE MTocTIe TPOeKTa BhIBojA 14.

Ilpoexm evi600a 13

122. bBbu10 BhICKAa3aHO MHEHHE, YTO MYHKT 2 MPOEKTa BbIBOjAA 13 MMeeT OTHOIIEHHE K
cepe MEXIYHAPOAHBIX JOTOBOPOB I10 MPaBaM YellOBEKa, U OBbLJIO YIOMSHYTO 3aMedaHHe
obmero mopsinka KomureTa 1O TpaBaM 4YeNOBEKa OTHOCHTENIBHO OTOBOPOK K
MeXIyHApOJHOMY TTaKTy O TPAXKIAHCKUX M MOTHUTHYSCKUX MpaBax %, cormacHo KOTOpOMY
MIPOTHBOpPEYAIE HMIIEPAaTUBHBIM HOpPMaM OTOBOPKHM K TaKHM JIOTOBOpaM He OyayT
COBMECTHMEI C UX 0OBEKTOM H I1eIbI0. BBlIo BRICKa3aHO MHEHHUE, YTO CAMO CYIIECTBOBAHHE
HODPM jUS COQENS B MEXIyHapOTHOM JOTOBOpPE HE O3HAYAET, YTO JIFOOAsi OrOBOPKA K HEMY,
HaIpuMep OroBOPKa K MOJIOKEHHIO 00 YperyIHpOBaHUH CIIOPOB, OyAET HEeACHCTBUTEIFHOM.
Bruto mpennokKeHo Takke IMEepeMEeCTUTh 3TO IOJIOKEHHE B IIPOEKTe, YTOOBI M30ekKaTh
HETPaBWJIBHOTO BIIEYATICHUS O TOM, OyATO ObI CIIOPHI B OTHOIIEHHUH OTOBOPOK K JIOTOBOPY
TaKXKe MoJyIekKaT PeKOMEHyEMbIM CyA€OHBIM MTPOIielypaM yperyInpoBaHHs, OMUCAHHBIM B
IIpoeKTe BbIBOaA 14.

Ilpoexm svi6ooa 14

123. Unenst Komwuccum nopnepkann «peKOMEHJIOBAHHBIA MOPSIOK yperyJIHpoBaHUs
CIIOPOB»,  INPHU3BaHHBIM  OOJEr4YWTh  NPUHATHE  OKOHYATENBHOIO  PELIeHHS O
HEICHCTBUTEIBHOCTH JJOTOBOPA HA OCHOBAHUH €TI0 KOJUTU3UH C jus cogens. Ecii oTHY 4JIeHBI
CYHTANH, YTO CHOPHI, BEIHOCHMBIE Ha OCHOBAHMHU JAHHBIX ITOJIOKEHWH HAa PaCCMOTpPEHHE
Mexaynaponnoro Cyna, OODKHBI OTPaHHYMBATBCA CIOPAMH O HEACHCTBUTEIHLHOCTH
JIOTOBOpA I10 IPUYHHE €r0 KOJUIM3UH C HOPMAaMH jus cogens, APYTrue YWICHB! BRICTYHAN 3a
pacupocTpaHeHHE 5TOW MPOLIEAYpHl Ha CIOPHl O CYIIECTBOBAHWHM KOJUIM3HH MEXIY
JIOTOBOPOM | jUS cogens, a TakKe CIIOPHI O MOCHIECTBUAX HeNeHCTBUTENbHOCTH. [1pH 3TOM
OTMEYaJIOCh, YTO, XOTS MPOEKT cTaTel, KoTopblil Obpu1 mpuHiIT Kommccueir B 1966 rony,
coJiepyKaJl JIMIIb OOIIYIO CCHIIKY Ha BCE CPEICTBA yperyIHpOBaHUS CIOPOB, TOCYIApCTBa,
ydactBoBapmine B padbore Kondpepennnn Oprannzammu OObeauHeHHBIX Haruii mo mpaBy
MEXJTyHapOAHBIX J0roBopoB (BeHckas KoH(epeHIs), HaMEpPEeHHO MPEayCMOTpPETH
CHeNMaTbHBI MEXaHU3M JUIS CIOPOB, KAacaloOIIMXCS jus cogens, KOTOPBI KOHKPETHO
IIpomnHcaH B TOANMYHKTe a) ctaThu 66 BeHckoil koHBeHmuu 1969 roma. B To xe Bpems
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HEKOTOPBIC WICHBI BbIPA3UJIU COMHCHUS B BO3MOXKHOCTU MPCOAOJCTh CUIIbBHOC HEKCIIAaHNC
TrocyAJapCTB COIJIallaTbCd Ha Cyﬂe6HO€ YpETyJIupOBaHUC B TAKUX OGCTOﬂTeHLCTBaX, 0 4eM
CBUACTCIILCTBYCT 3HAYUTCIIBHOC YUCJIO OTOBOPOK K CTAThEe 66 KOHBGHHI/II/I. brina takxke
BbIpaKCHa 03a004€HHOCTH 110 rnoBoAy Toro, 4To 06pameHI/Ie K ap6I/ITpa>1<y COIPOBOXKAACTCA
TOBBIIIECHHBIM PUCKOM HNPUHATHSA HCTIOCICAOBATCIbHBIX peIlIeHIde, YTO MOXKET UATHU Bpa3pe3
C LCJIbIO YKPCIJICHUA Me)KI[yHapOI[HO'HpaBOBOI;II CHCTEMBbI U JOCTHUKCHHUS HpaBOBOﬁ
OIPEACICHHOCTHU. Br1n Takxke 3amaH BOIPOC O TOM, MOKET JIM PCHICHUC Me)Kz[yHapo,uﬂoro
Cyaa HIIH  KaKOro-aubo ap6I/ITpa)KHOFO Cyla TIPUBECTU K AHHYJIUPOBAHUIO HIIN
MPECKpalICHUIO J0roBOpa, UK )K€ OHO 6y[[eT HUMCTBb YHUCTO HeKJ’IapaTI/IBHHﬁ XapakTep.

124. Hexkotopsie wiensl Komuccun counu, 4to 0003HaYeHUE ITOTO MOPSIKA B KayecTBe
«PEKOMEH/IOBAHHOT0»  IPUBOAMT K Pa3MbIBAaHUIO  IOPUAWYECKH  CBS3BIBAIOIIETO
00s13aTeNbCTBA TOCYIapCTB — yYacTHUKOB BeHckoit konBeHmu 1969 rona nepenasars cBou
CHOPBI O HEEHCTBUTEIBHOCTH JIOTOBOpPA 10 MPUYHMHE €ro KOJUIM3UHM C HOPMaMHU jus cogens
B Mexnynaponusiii Cyn. DTO MOXET BECTH K OTCYTCTBHUIO OKOHYATENILHOTO IMOPSIIKA
OIIpeJIeTICHHs] HeIeHCTBUTENLHOCTH JI0TOBOPa, MPOTUBOPEUAIIIETO jus COgens, U MOSIBICHUIO
TOM k€ caMOM MPOOJIEMBI, KOTOPYIO TOCYAapCTBa CTPEMUIIINCH H30€KATh IyTEM BKIIIOUCHUS
B Benckyro xonBeHuuio 1969 roma crateu 66. Bmecto 3TOrO B Ciiydae OZHOCTOPOHHUX
3asIBJICHUI TOCYapCTB O HEJIEHCTBUTEILHOCTH JI0OTOBOpA 110 IPHYMHE €ro MPOTUBOPEYHS C
jus cogens OBLIO MPEAJIOKEHO CJIEJOBATh IPYrod IMpoueaype, HarmpuMmep OMUCAHHON B
cratbe 65 BeHckoit konBeHuu 1969 rona, naxe eciy HapylIeHHE JOTOBOPOM HOPMEI jus
cogens yxe ObLIO KOHCTaTHPOBAaHO HAIMOHAIBHBIM WJIM PETMOHAJBHBIM CyAOM. B 3Toii
CBs3M OBLJIO OTMEYECHO, 4TO, Kak KOoHcTaTHpoBan MexayHaponusii Cym, crateu 65—67
Benckoit kouBeniu 1969 rona, «ecnu He KOAUMUIUPYIOT, TO IO MEHBIIICH Mepe B IIEJIOM
OTpaXkaloT OOBIYHOE MEXIYHApOJHOE MPaBO W COJEPIKAT OIpPEAEICHHbIE MPOLETypHbIE
MPUHIMIIBI, KOTOPBIC OCHOBAHBI Ha 00s13aTeIbCTBE ACHCTBOBATH 10OpOCOBeCTHON %7, Bpito
TaKke BBICKA3aHO MHEHHE O TOM, 4YTO COIJIACHE TOCYAapcTBa Ha IOPUCIUKLHIO
Mexaynapontoro Cyna He sBsieTcs HEOOXOIMMBIM B TeX ClIydyasX, KOTJa pedb HIET O
crope, cBs3aHHOM C jus cogens. COrjacHo JAPYroMmy IpeNJIOKEHHUI0 MOXXHO ObLIO Obl
JN00aBUTh  HOBBIH  MYHKT,  IPEAyCMaTPHBAIOIIMHA  BO3MOXHOCTb  IPUMEHEHHMS
KOHCYJIbTaTHUBHOW ropucaukuuu  MexaynaponHoro Cyaa wWiM  ApYrux —IpOLEAYp
JPYKECTBEHHOT'O YPETyJIHUPOBaHHUs CIIOPOB.

125. [lpyrue 4jeHbl BBIPA3WIId COMHEHUS] OTHOCHTEIILHO HEOOXOAMMOCTH BKIIIOYEHHUS
3TOr0 IPOEKTa BBIBOJA B LEJOM, IIOCKOJIbKY, B KOHEUHOM CHETE, UMEHHO IOCYJapCTBa
BBIOMPAIOT HAAJICKAIINE MPOIEIyphl YPEryIHpPOBAHUS CHOPOB M KaKOW-THOO HepapXuu
MEXJly pa3IMIHBIMH METOJIaMH, INEpedYHCICHHBIMH B cTaThe 33 VYcraBa OpraHuzaiuu
O0benuaenHbix Hanwii, He cymectByeT. Bbuto Taxke BBIpaKEHO MHEHHE O TOM, 4YTO 3TO
MOJIOKEHHE He cornacyercs ¢ moaxozoMm Komuccun k pa3paboTKe HPOEKTOB BBIBOJOB,
a IMEHHO HEOOXOIUMOCTBIO OTPa)kaTh CYIIECTBYIOLIEE MEKAYHAPOIHOE NIPABO, HOCKOIBKY
cam CroenuanbHBI JOKJIAAYMK TPU3HAJI, UYTO JAHHOE TIOJOKEHHE HE OTpakaeT
CYIIECTBYIOIINX HOPM MEXAYHAPOJHOTO IpaBa M OBIJIO BKIIOYEHO JIHMIIbL B KadecTBE
PEKOMEHAYEMON TPOLENYPBHI.

IIpoexm 6vigooa 15

126. bBbu1a BeIpakeHa MOJJIEPKKA MEPBBIX JBYX MYHKTOB, KACAIOIIMXCS MOCIEACTBHUHN jus
cogens Juisi OOBIYHOTO MEXKAYHAPOIHOTO MPaBa, B KOTOPBIX HCIOJIb30BAH TOT e IMOAXO,
YTO M B CJydae IpaBa MEXIYHApOAHBIX OTOBOPOB. B TO ke Bpemsi ObLIO BbICKa3aHO
MHeHue, uto Komuccun He cienyer 00X0AUTh BOIIPOC O TOM, YTO JIefIaeT HOPMBI jus cogens
OTJIMYHBIMHU OT HOPM OOBIYHOTO MEX/IYHapPOIHOTO MPaBa, OCKOJIBKY COTJIaCHe roCy1apcTBa
HE SIBISIETCS] HCKITFOUNTEIBHON OCHOBOM JJISL juS cogens.

127. B OTHOIIEHHH MPEJIOKEHUIT O BHECEHUH N3MEHEHHH ObIJIO OTMEUYEHO, YTO MPOCKTHI
BBIBOJIOB 3 mu 5, TIPUHATBIC PeHaKHHOHHBﬂA KOMUTECTOM B NPEABAPUTCIBHOM IIOPAIKE,
COOTBETCTBEHHO TIIOATBEPXKAAIOT, YTO HOPMa jus cogens MOXXET OBITh W3MEHEHa
MOCIIEAYIOMIEe HOPMOH, UMEIOIIEeH TaKOW K€ XapakTep, U U4TO OOBIYHOE MEXTyHApOIHOE
mpaBo sBIsieTCsT Hambonee oOmed OCHOBOW It HOPMBI jus cogens. IloaTomy ObLTO
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BBICKAQ3aHO MHEHHE O TOM, YTO IPOEKT BhIBOjJa 15, TeM He MeHee, MOXET IOIyCKaTh
BO3MOXKHOCTh TIOSIBIICHHSI HOPMBI OOBIYHOTO MEXIYHApPOJHOIO IIpaBa, BCTYyMalolleil B
MIPOTUBOPEUHE C HOPMOH jus cogens, IPH YCIIOBHH, YTO HOBasi 0OBIYHAsI HOpMa IIPUHUMAETCS
U MIPU3HAETCs KaK HOpMa, OTKJIOHEHUE OT KOTOPOH HEAOMyCTUMO. BhIIo IpeasioxkeHo Takxke
BKJIIOUUTDH CJIOBa «HE HMMEIOIIas XapakTepa jus cogens» B IMYHKT 1, Kak 3TO CIENaHO B
IIYHKTE 2, C TeM 4YTOOBI COXPaHUTHb BO3MOXKHOCTH 3aMEHBI OJJHOM HOPMBI jus cogens Ha
Jpyryto. BeIIo BhICKa3aHO MHEHHE O TOM, YTO HEPBBIH MYHKT ClIEAyeT U3MEHHTh, yKa3aB,
YTO TMpaKTHKa M Opinio juris He MOTYT CO3/aBaTh HOPMY OOBIYHOTO IIpaBa, €CJIU OHHU
NPOTUBOpEYAT HOpPME jus cogens, NaObl HE CO3[aBaTh BIICYATIICHUS, YTO B MOMEHT
BO3HHMKHOBEHHS KOH(IMKTa HOPMa OOBIYHOTO IIPaBa yKe CyIIeCTBYeT.

128. Heckonpko uneHoB Komuccuu BBIPa3uWiid CBOE YAOBJICTBOPCHHE B CBSA3H C
MYHKTOM 3, KOTODPBIA HCKIIOYAET MPUMEHHUMOCTh MPAaBHJIa O HACTONYMBO BO3pakarouieM
rocyaapcTBe B OTHOLICHHH HOPM jus cOgens, 4To, M0 MX MHEHHIO, COOTBETCTBYET Kiay3yJie
«0e3 yiep6ay, BKIFOYCHHOH B MPOCKT BBIBOJOB O BBISBICHHH OOBIYHOTO MEKIYHAPOIHOTO
npaBa, IpUHITEIX KoMuccHel BO BTOPOM UTCHHH Ha HbIHEIIHeH ceccun ', Bpito oTMeueHo,
9YTO HOpPMa jus cogens MpEanojaraeT e¢ MNPHHATHC W TNPU3HAHHE OYCHb MIHPOKHM
GONBIIMHCTBOM TOCYIapPCTB, MPECTABISIONINX BCE PETHOHBI U BCE IPABOBBIC CUCTEMBI.

129. Tem He MeHee HEKOTOpBIE WieHbl KOMHCCHN COWIIH, YTO MpelaraeMblid MyHKT 3 He
B IIOJIHOM Mepe 0TpaxxaeT CJIIOKHOCTh 3TOr0 BOIPOCA O COOTHOILICHUH MEXKy HOPMaMH jus
cogens, UMEIOIUMH 0OoJiee BBICOKHI CTaTyC, M NPUHLMUIIOM COTJiacusi rocyaapcTsa. beui
3aJaH BOIPOC O TOM, CIEIyeT /1M OTPULATh CTaTyC HACTOHYUBOIO BO3PAXKEHHUS,
NpU3HAaBaeMblii B MOMEHT (POPMHUPOBaHHST HOPMBI OOBIYHOT'O MEXYHAPOAHOTO TIpaBa, eCilu
Takas HOpMa OOBIYHOTO IIpaBa BIIOCIIEICTBUM IPHOOpETaeT cTaTyc jus cogens. bputo Taxke
BBICKA3aHO MHEHHE O HEOOXOAUMOCTH JOIOIHUTENBHO PACCMOTPETh BOIPOC O Pa3IMUUU
MEXAY BO3PKEHUSIMH IPOTHB CYLIECTBYIOIIEH HOPMBI jus COgens U BO3PAKECHHUSIMH,
BBIJJBUTAaeMBIMH B TIpoliecce (opmupoBaHusi HOpMBI jus cogens. CoriacHo Apyromy
IIPEUI0KEHUIO BOIIPOC O HACTOIUMBOM BO3PaKEHUU MOXKHO PACCMOTPETh B KOMMEHTapHIX.

Ilpoexm svi600a 16

130. Heckonbko uneHoB Komuccun moguepkHyIM HEOOXOAMMOCTh YTOYHUTH 3HAYCHUE
HCTIOJIb30BaHHOTO B MPOEKTE BHIBOJA TEPMHUHA «OJHOCTOPOHHMI aKT», MPEJI0KHUB BMECTO
HEro, HalpUMep, TEPMHUH «OJTHOCTOPOHHHE 00513aTENIbCTBA», C TEM YTOOBI MOJYEPKHYTh, YTO
9TOT MPOEKT BBIBOJIA KAcaeTcs TOJbKO ()OPMAIBbHBIX OJHOCTOPOHHHX AaKTOB, KOTOpBIE
CO3Jal0T MPaBOBBIE 00513aTEIbCTBA. BBIIO NPEIOKEHO Pa3eIUTh OAHOCTOPOHHHUE aKThI Ha
TpH KaTeropuu. bBeUT 3amaH BONMPOC O TOM, JOJDKEH JIM 3TOT MPOEKT BBIBOAA TaKXKe
MIPUMEHATHCA K MEXIyHApOAHBIM OpraHM3allusAM. BBUIO Taike BBICKAa3aHO MHEHHE, YTO B
KOMMEHTapUH MOXHO OBbLIO Obl Pa3bsCHUTH Pa3iIMYhe MEXY OJHOCTOPOHHHMH aKTaMHU U
OTOBOpPKaMH.

Ilpoexm evi6ooa 17

131. Heckonbko w€wieHOB KOMHCCHU COTJIACHITUCH C MO3MIUEH, BBIPAXKEHHOI B MPOEKTE
BeIBOJa 17, dUTOo 00s3aTeNbCTBA, BBITEKAOIIME M3  00A3aTEIBHBIX  PE3OJTFOIMMA
MEXIYHApOIHBIX OpTaHU3aIli, BKIo4as pe3omtonnun CoBeta be3omacHOCTH, JOKHBI OBITH
MPU3HAHBI HEJEHCTBUTEIILHBIMH, €CJIM OHU MPOTHUBOpPEYAT jus cogens. BhUTO BhICKa3aHO
MHCHHEC, 4YTO IPOCKT BBIBOJOB JOJ/DKCH 3aTparvBaTb BCC PE3OIIONMU MEKIYHAPOIHBIX
opraHu3aIui, BKI0Yas pe3oatoiuu I eHepanbHoil AccaMmOien, Kacaromuecs moAaep KaHus
Mupa U 0e30MacHOCTH, B TeX ciydasx, korma Comer bezomacHOCTH HE CMOT TPUHATH
peuieHue. bblIo Takxe 0TMEUEHO, UTO APYTUE aKThl MEXKAYHAPOJHBIX OpraHU3alMii, TaKue
KakK IpaBuJa, JUPEKTUBBI u peuicHuA EBpOl’IeI\/’ICKOFO COro3a HJIn AKThI
ME)KIIPABUTEIbCTBEHHBIX KOH(EPEHIINA, MOTYT TaKKe CO37aBaTh IPABOBBIE 00S3aTEIHCTBA
U JTOJDKHBI pacCMaTpUBATBCA B IIPOCKTEC BBIBOJOB. HCCMOTpH Ha Majlyr0 BEPOATHOCTH
MpsIMOI KOJUTM3MK MexTy pesomormeii CoBera be3zomacHocTH M HOPMOH jus cogens,
HEKOTOPBIC YJICHBI KOMI/ICCI/II/I, TEM HE MECHEC, CUNUTAJIN BAXXHBIM YIIOMSAHYTBH O PE3OJTIOIUAX
Cosera be3onacHoctn. OHM cuMTamM 3TO HEOOXOIWMBIM, YUUTHIBAsl YHUKAJIBHBIA CTAaTyC
TaKUX PE3OIOLMH U X IOPUANIECKUE TIOCIEACTBHS VISl TOCYAApPCTB B PA3INYHBIX 00JIaCTAX

1068 Cpp. ru1. V BbIIIE.
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MEXITyHApOAHOro mpaBa Ha ocHoBaHuu [ aBel VIl YceraBa Opranmsanuun OObeTUHEHHBIX
Harnwii u npumenenust Crateu 103 YceraBa Opranmszanuu O0benuHeHHbIX Haruii.

132. Jlpyrue 4iieHbl HE CUMTAIN 11€71€cO00pa3HBIM KOHKPETHO YIOMHHATh PE3OJIIOLHMU
CoBera besonmacHocTH B paMKax HAacTOSIIEro IMPOEKTa, HAINPaBIEHHOTO Ha pa3paboTKy
oOmux mpaBwi. beiia BblpakeHa 03a00YEHHOCTh B OTHOIIEGHMH MOTEHIUAIBHOTO
HEraTHBHOTO BO3/EHCTBUS 3TOT0 Ha 3 dekTuBHOCTh pe3omonuii Coera besomacHoctu n
CHUCTEMY KOJUIEKTHBHOM O€30MacHOCTH, CO3JaHHYI0 corylacHo YcrtaBy OpraHuzanuu
OObenunennbix Hanmit. Bputo BeicKazaHO MHEHHE, YTO B 3TOM IIPOEKTE BBIBOAA MOXKHO
ObLIO OBl BMECTO 3TOTO COCPENOTOYNTh BHUMAHHE Ha POJIM HOPM jUS COQJENS B KavyecTBe
OPHMEHTUPA [UI1 TOCYNapCTB IpU IIPUHATUU PE30JIIOLMI B paMKax MEXAYHapOIHbIX
opraHu3anui.

133. Bb10 npeanokeHo yKa3aTh B 9TOM IOJIOKEHUH, YTO PE30JIIOINH, IIPOTHBOpEYaIie
HOpPME jus cogens, HE TOJBKO IMEpPEecTaloT OBbITh 00s3aTeNbHBIMH, HO M CTaHOBSTCS
HECUCTBUTENBHBIMU. Jlpyrue mpesiokeHHsl BKIIOYaIM B ceOsA: yTOUHEHHE, 4YTO
MOCIIEICTBHSA JJIsl MEXIYHAPOAHBIX OpraHU3aLUi JOJIKHBI TAK)KE OXBAaThIBATh 0053aHHOCTh
HETNpU3HaHUS M BCe JApPYyrHe IPaBOBBIC IOCIEACTBHS, BO3HUKAIOIIME B PpE3yJbTaTe
KOH(JIMKTa C HOPMOH jus cogens; U PacCMOTPEHUE BO3MOKHOCTH JETMMOCTH HE TOJIBKO B
Cllydae HeJCHCTBUTEIHHOCTH JAOTOBOPOB, HO U B ClIyyae HEACHCTBUTENBHOCTH PE3OJIIOIHIA
MEXXTyHapOAHBIX OpraHU3alHi.

Ilpoexm evisooa 18

134. TlomnepxuBas TE3UC, COTJIACHO KOTOPOMY HOPMBI jUS COgEens YCTaHaBIMBAIOT
o0s13aTeNnbCTBa erga omnes, HeKOTopble WieHbl KoMuccuu BbICKa3ann MHEHHE O TOM, 4TO B
KOMMEHTapHUAX CIeqyeT pa3bsCHUTh, YTO HE BCEe 00A3aTEeNIbCTBA €rga omnes BBITEKAIOT U3
HOPM jus cogens. bbuto BeIpakeHO COMHEHHE OTHOCHUTENIBHO MPAaBUIIBHOCTH YTBEPKACHHS O
TOM, YTO HOPMBI jUS COgens «yCTaHABIMBAIOT» 00s3aTelbcTBA erga omnes. Hexotopble
yiieHbl KoMuccun npeanoxumim u3MeHUTb (GOPMYITUPOBKY 3TOTO MOJIOKEHHS, C TEM YTOOBI
JIy4Ille OTPa3HUTh CBSI3b MEXKIY HOPMaMH jus COZENs M 00s3aTeNIbCTBAMHU €rga omnes, a TakxkKe
MOCJIE/ICTBHSA, BBITEKAIOIINE U3 HHUX. BBIIO Takxke MpeIUIoKeHO CiIeoBaTh (OPMYIHPOBKE
nyHkTa | crateu 48 craTeit 00 0OTBETCTBEHHOCTHU rocyaapcTB. CoriacHo ApyroMmy MHEHHUIO,
MIPOEKT BBIBOJA JOJDKEH OTPAHHYMBATBCS CEPHhE3HBIMH HApYIICHUSIMH OO0S3aTeNbCTB,
BBITEKAIOLIMX M3 HOPMBI jus cogens, B COOTBETCTBHU cO cTathsiMu 40 u 41 crareit 00
OTBETCTBEHHOCTHU IOCYIapCTB. BBITIO Takke BRICKa3aHO MHEHHE, YTO B3aUMOCBA3b MEXKAY jus
cogens M 00sd3aTeNbCTBAMH €rga omnes SIBISIETCS CJIOKHOW MpOoOIeMOi M 3aciTy’KUBaeT
OoJiee TIIATENLHOTO M YIIIYOJEHHOTO W3YUYEHUs], OTpakarolero 0ojee MIMPOKUI TTOAX0A K
9TOi Mpo0JIeMe M YYUTHIBAIOIIETO MOCIeJHHE COOBITHS, HAIIPUMEp 00CYKEHHE BOIpoOca O
TOM, MOTYT JIM 00s3aTeNbCTBA €rga omnes BO3HHKATh M3 HOPM 00 OXpaHe OKpy»Karouien
CpeIBL.

Ilpoexm svi6ooa 19

135. BBuIO BBIpaXKEHO 0OIIEe COTIACHE C MPOSKTOM BhIBOAA 19, KOTOPHIA OCHOBaH Ha
craTthe 26 craTeil 00 OTBETCTBEHHOCTH TOCYIapcTB. B To jke BpeMs ObLIO yKa3aHO, YTO 3TO
MIOJIOXKEHNE JOJDKHO Ooiee TOYHO cienoBaTh (hopMymHpoBKe cTaThi 26. Bputo Takke
MPEATIOKEHO PACIIPOCTPAHUTHh TPOEKTHI BBIBOJOB Ha OOCTOSTENHCTBA, HCKIIOYAIOIINE
IIPOTUBOIIPABHOCTH, B KOHTEKCTE OTBETCTBEHHOCTH MECKAYHAPOJIHBIX opraHmauHﬁ. Bbruto
TAaKX€ BBICKa3aHO MHEHHE, YTO IIPOCKTHI BBIBOOB MOTJIN OBl TAaK)KE OXBATHIBATH KOHTPMCEPHI.

IIpoexm 6vigooa 20)

136. bBbUI0 mpeasokeHO TOYHEE BOCIPOM3BECTH B NyHKTe 1 mpoekra BbeiBoma 20
(OPMYITHPOBKY KOHCYJIBTATHBHOTO 3akiodeHus MexayHapoasoro Cyma mo geny
O Hamubuu, rTHe CKa3aHO, YTO TOCYAapcTBa «00s3aHBI»’® COTpyAHMYATH C LENBIO
MOJIOXKHTH KOHEI[ JI0OOMY CEPhe3HOMY HApYIICHHIO jUS COgens. Beuio Takke BBIPaKEHO

1069
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MHCHHEC, 4YTO BOIPOC O TOM, ABJIACTCA JIU 00S3aHHOCTD COTPpYAHUYATb OTPAKCHUCM
CYIIECTBYIOIICIO0 MpaBa U KAaKUE€ KOHKPETHO 00s13aTenLCTBA GyHyT BBITEKAaTh W3 ATOM
065133.HHOCTI/I, OCTacCTCsA HCACHBIM.

137. Bb110 npeanokeHo NPUBECTH (GOPMYIHPOBKY IIYHKTa 2 B COOTBETCTBHUE C TYHKTOM 2
cratbu 40 crareil 00 OTBETCTBEHHOCTH TOCYNApCTB CIEAYIOIMM 00pa3oM: «HapylIeHHE
TaKoro o00s3aTeNbCTBA SIBIAETCS CEPHbE3HBIM, €CIM OHO CONPSDKEHO C TpyObIM WM
CHUCTEMaTHYECKUM HEBBITIOJHEHHEM 0053aTeIbCTBA OTBETCTBEHHBIM rOCYIapCTBOM.

138. Hekotopsie wiensl Komuccun noctaBuiy 1moJi COMHEHHE HEOOXOJUMOCTh ITyHKTa 3
0 (opMax COTPYAHHYECTBA, HE B IMOCJIEAHIOID OYepe/b IMOTOMY, YTO 3TO IOJIOXKEHHE HE
COJCP)KUT CCBUIKM Ha MEXaHU3M KOJUIGKTUBHOH  Oe3omacHoctn  OpraHuzanuu
Oo0benunennsix Haruii, Bkmiowas Coser besomacHoct. CornacHo IpyromMy MHEHHIO,
IOYHKT 3 OTHOCHTCS K paboTe IO MPOTrPecCMBHOMY Pa3BUTHIO NPAKTUYECKOTO
OCYIIECTBIICHHSI 00S3aTENBCTBA COTPYIHUYATh Yepe3 YUPESKACHHS WIM Ha CIeHHaIbHOU
OCHOBE, 4TO CJeyeT IPUBETCTBOBATh U MOJCPKUBATE.

Ilpoexm svi600a 21

139. Xots npoekT BbIBoAa 21 ObUI B LIEJIOM MOAEPIKaH, P/l WICHOB 00paTHUIIM BHUMaHUE
Ha OTCYTCTBHE IPHJIATaTeIbHOTO «CEPbE3HOT0» Iepell CIOBOM «HApPYLICHHA», KOTOpOe
COJICPIKUTCS B IMyHKTE 2 cTaThk 41 craTell 00 OTBETCTBEHHOCTH IOCYJApCTB, YTO NPUBOAUT
K pacIIMpEHHIO 3TOr0 MNPHHIHIA CBepX TOTO, YTO MPEIYCMOTPEHO B CTaThiX 00
OTBETCTBEHHOCTH TOCYJapcTB. B 4acTHOCTH, OBUIO OTMEYEHO, YTO MPUYHMHBI, BBIJBUHYTHIC
CrenManabHBIM JTOKNAIUYUKOM [T MCKIIOYEHHUS CJIOBA «CEPbE3HOr0», MOTYT B paBHOU
CTENEeHH MPUMEHSTHCS B OTHOIIEHUH 00S3aHHOCTH COTpYAHUYATh. COTJIacHO JpYroi Touke
3peHMs, HECMOTPSI Ha HAIMYKE MPOYHON MPABOBOM U MOJMTHUECKON 0a3bl JJIs OrpaHHYCHHS
00513aHHOCTH COTPYJHHYAThH CIy4asiMH CEPbE3HBIX HapyIICHHH jus cogens (KakK yKa3aHO B
mpoekTe BbIBoga 20), TO XK€ caMo€ Helb3d CKa3aTh B OTHOIICHHWH OOS3aHHOCTH HE
NPU3HABATh M HE OKa3blBaTh IIOMOIIY B HapylleHWU. B 3TOH CBs3u OBUIO OTMEYEHO, YTO
3neck Komucenu cienyer UATH 1O MMyTH IPOTPECCUBHOTO PA3BUTHUS.

140. BbuI0 NpemIoKeHO J00aBUTH €IIle OJJUH IIYHKT, CKa3aB, YTO HEMIPU3HAHUE HE JOJDKHO
HETaTHBHO CKa3bIBAThCS HA 3aTpariBaeMOM HACEJIEHWHW W 4YTO HEOOXOJMMO 00ecreduTh
MPU3HAHUE COOTBETCTBYIOUIUX AKTOB, TAKUX KAaK aKThl PETUCTPAIMU POXKACHHUS, CMEPTH U
Opaxa.

IIpoexmut 66160006 22 u 23

141. BbuM BeIpaKeHbI pa3iiMuHble MHEHHS 110 TTOBOJLY LIEIECO00Pa3HOCTH PACCMOTPEHUS
B JIJaHHBIX MPOCKTaxX BbIBOJOB BOIIPOCOB I/IH[[I/IBI/I}IyaJ'II)HOf/'I yFOJ’IOBHOﬁ OTBCTCTBCHHOCTHU U
MMMYyHHUTETa ratione materiae (mpoekT BbiBoAa 23). Heckosibko 4JIEHOB MOJJepKaiu
paccMoTpeHHe 000HX BOIPOCOB B KOHTEKCTE MCCIEAOBAHUSA IIOCIEACTBUI HAPYLIEHUS jus
cogens U MO3TOMY NOAACPIKAJIN UX BKIIFOYECHUE B MPOCKTHI BHIBOJOB. PS[I[ JAPYTUX YICHOB
[ojlarajiy, 4YTO TIPOEKTHl BBIBOAOB 22 u 23 3aTparvBaiOT IEPBUYHBIE HOPMBI
ME)XTyHapOJHOTO YrOJOBHOTO MPaBa B OTHOIICHWH YTOJIOBHOTO ITPECIEOBAHUSA B PaMKax
HaI[MOHAJILHOW FOPUCIUKIIMK W TIOCIEACTBHS KOHKPETHOH MOJTPYIIBI HOPM jus cogens,
a4 UMCHHO HOpM, 3alpCIlarolinx MEXKIAYHAPOIHBIC IPECTYIUICHUA. YTBep)K}laIIOCI), 4qTo
TaKoM IMOAXO0A BBIXOAWUT 3a pPaMKH ITOM TEMBI, KOTOpas JOJDKHaA OBITh OTrpaHUYCHA
BTOPUYHBIMH HOPMaMH MEXIYHApOJHOrO IIpaBa ¢ yAeJIeHHEeM 0CO000ro BHUMaHHs OOLIMM
MOCJIEAAICTBHSAM BCEX HOPM juS COgens.

142. Yro kacaercst myHkTa 1 mpoekTa BbIBOJA 22, TO HEKOTOPbIC YJICHBI OTMETHIIH, YTO
TPETUil JOKIIaA COAEPKUT JOCTATOYHO MPUMEPOB KaK JOTOBOPHOTO, TaK U MPELEACHTHOTO
IpaBa, MOATBEPIKIAIOMHNX CYIIECTBOBAHHE IOPHINYECKOM OOS3aHHOCTH TOCYTapCTB IIO
OCYIIECTBJICHUIO IOPUCANKINN B OTHOUICHWH IPECTYIUICHHUH, 3aNPEIIEHHBIX HOPMaMH jus
cogens, KOTOPBIE BRITEKAIOT U3 3alpeTa Ha MEXIyHapOIHbIE TPECTYIUICHUS U 0053aTeNbCTRA
TOCYAapCTB COTPYAHUYATD C LEIbIO TOJIOKHUTH KOHEI] CEPbEe3HOMY HApYIICHHIO jus COgens.
HekoTtopble wieHBl BBIPA3WIN COXAJIEHHE B CBSI3M C TEM, YTO 3TO IIOJIOKCHHE HE
pacnpocTpaHsieTcs Ha MPUHIWI IAaCCHBHOTO TPAXIAHCTBA, M MPEUIOKIIM PACCMOTPETH
BOIPOC O KOJUIM3UH IOPUCAUKIUA B KOMMEHTAPHAX.
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143. JIpyrue wieHbl cYUTAIM, YTO TPETHH JOKNAJ] HE B ITOJHOM MEpe CBHICTEILCTBYIOT O
TOM, YTO TPAKTHKa TOCYIApCTB MOATBEPKIACT CYIIECTBOBAHUE B MEKAYHAPOIHOM IIpaBe
0053aHHOCTH ~ Ka@XJIOTO TOCYAapCTBa  OCYIIECTBIATh  HALMOHAJIBHYIO  YTOJIOBHYIO
IOPHUC/IMKIMIO B OTHOIIGHHH BCEX NPAaBOHAPYIICHUH, 3alpeIleHHBIX HOPMaMH jus cogens,
KOTZla OHHM COBEPIIAIOTCS Ha €ro TEPPUTOPHU WM €ro rpaxkaaHamu. Hampotus, TOT ¢axr,
YTO B TIOJIOBUHE WJIM Jia)ke B OOJIBIIMHCTBE TOCY/AApCTB HET 3aKOHOJATENLCTBA O
MPECTYIJICHUSIX, 3alpelieHHbIX HOPMaMH jus COgens, TaKMX KaK IpEeCTYIUIEHHs IMPOTHUB
YeJIOBEYHOCTH, NPECTYIICHHE anapTenaa 1 NPeCcTYIUICHHE arpecCHHt, OIIPOBEpraeT HaJuine
oOmiero yOexIeHUss B TOM, YTO Takas OO0S3aHHOCTH NpeIyCMaTpHBaeTCs HOpPMaMu
MEXAYHapOJHOTO TpaBa. Takke YTBEpKIajloCh, YTO IPHBEJCHHBIC B TPEThEM HOKIJIAJIE
MIPUMEPBI FTOCYAAPCTB, OCYLIECTBIIMIOIINX HA[MOHAIBHYIO YTOJIOBHYIO IOPUCIUKIIMIO B XO/1€
OCYIIECTBIICHHS IOTOBOPA, HE 0053aTENBHO ITOATBEPIKAAIOT YTBEPKACHHE, COIEpIKaIleecs B
ImyHKTe 1.

144. MHorue YiICHbI BRICKA3aIKCh B MOIICPKKY COXPAaHCHHS MyHKTA 2 B BUIC KJay3YJIbI
«be3 ymepba», ¢ TeM YTOObI O0ECHEYHTh BO3MOXKHOE DACIIMPEHHE OCYIIECTBICHUS
HallMOHAJIbHOM IOPUCAMKLIMU HAa OCHOBE YHHMBEPCAJIbHOW IOPUCAUKLIMU. BbII0 MpeanoxeHo
BCTaBUTh CJOBa «B COOTBETCTBUM C MEXIYHAapOJHBIM IpaBOM», 4YTOOBI yKa3zaTh Ha
HBIHEIIHEE HEOIPEIEICHHOE COCTOSHUE MEXIYyHAPONHOIO IIpaBa B  OTHOLUEHUM
YHUBEPCAIbHOU IOPUCIAUKIIUH.

145. Yro kacaercs myHKTa 1 mpoekTa BbIBOAA 23, TO OBUIO BBIPAXKEHO MHEHHUE O TOM, YTO
HOpMa O HEJOMYyCTUMOCTH CCHUIKH Ha O(QHUIMATBHYIO JOJKHOCTD SBISICTCS OOIICIPUHATOM.

146. B oTHOIICHUU MYHKTa 2 HEKOTOPBIC WICHBI COWIH, 4T0 CHeNUaNbHBIA TOKIATIUK
IIOJIOIIEN K 3TOMY BOIPOCY KOMILJIEKCHO, U3YUUB NPAKTUKY KaK B MOAICPIKKY, TaK M IPOTHUB
YTBEPXKIEHHUS O HENMPUMEHHMMOCTH HWMMYHHTETa ratione materiae B OTHOIICHHH
NPECTYIJICHUI, COBEPLICHHBIX B HAPYILIEHHE HOPMBI jus COZens, ¥ MPaBHIBHO ClIeall BEIBOJ
O TOM, 4YTO OOJBIIMHCTBO HCTOYHUKOB IOAJAEPKUBAIOT TE3UC O HEINPUMEHHUMOCTH
MMMYHHTETa ratione materiae K NpPECTYIJICHUSIM MPOTHUB jus cogens. bBwulo Takxke
HOJAJEPKAHO IIPOBEACHUE PA3INUUs MEKIY YTOJIOBHOM U IPa)AAHCKON IOPUCAUKIUEN IIpU
paccMOTpEeHHH BOMNpoca 00 WCKIIYCHUSAX M3 HMMYyHHTETa ratione materiae. Bbuto
MIPEUIOKEHO YTOYHUTH B IPOEKTax BBIBOJOB MM KOMMEHTApHUsIX, K KaKUM HMEHHO
MIPECTYIUICHUSAM IPUMEHNUMBI TAKHE UCKITIOUSHHUS.

147. [lpyrue usieHsI BRIPA3WIM MHEHHE O TOM, YTO TPaKTHKa, yoMsaHyTas CrienuaibHbIM
JOKJIATYMKOM B €r0 TPEThEM JOKJaJe, He MOANCPKHUBAET MPEAJIOKESHHBIX MM IPOCKTOB
BBIBOJIOB. bBBIJIO OTMEYeHO, 4YTO TpeiokeHHas (GOpMyIUpOBKa MpoeKTa BbIBOAA 23
MOTEHIIUATILHO SBISIETCS Jlaxe ele 0oJiee IMUPOKOH, 4YeM MPOEKT CTaTbH 7 MPOEKTOB CTaTeH
00 HMMYHHUTETE JOJKHOCTHBIX JIMI[ TOCYAAapPCTBA OT MHOCTPAHHO YrOJIOBHOW FOPUCAMKILIUH,
MPUHSTHIX Ha MECTHAECT JAeBATOM ceccruu B 2017 roay®’°. Bruia BeipakeHa 03a004€HHOCTh
B CBSI3U C T€M, YTO NMPOEKT BBIBOJAA 23 MOXeT 3aTpyAHuTh A Kommccum noctmxeHune
JIOTOBOPEHHOCTH T10 MPOEKTaM CcTaTe 00 MMMYHHUTETE JOJDKHOCTHBIX JIMI] TOCYIapCcTBa OT
HMHOCTPAaHHOH YTOJIOBHON IOPHUCAMKINH, a TaK)Ke IIOMEIIaTh Mpeodpa3oBaTh B KOHBEHIHIO
MPOEKTHI CTATEH O MPECTYIICHHUSAX TPOTUB YETOBEIHOCTH L,

148. CormacHo ApyroMy MHEHHIO, 00¢ TO3WIMH YJIeHOB KOMHCCHM MOTYyT OBITh
COITaCOBaHbI IMMyTeM CYXXCHHs Cc(epbl OXBaTa 3TOr0 IPOEKTa BHIBOJA, B TOM YHCJIEC
IMOCPEACTBOM Pa3pabOTKH IMEpeYHs MNPUMEHMMBIX MPECTYIUICHHH M yKa3aHus Ha
HCKITIOUMTENbHBIM  XapakTep HENPUMEHHMOCTH HMMMyHHTETa ratione materiae B
KOMMeHTapuu. J[pyrue 4ieHsl MPeUIOKUIA OTI0KHATE PabOTy HAall 3TUM IOJIO0KEHHUEM [0
3aBepIcHsT PabOThl MO0 TeMaM 00 HMMYHHMTETE MO/DKHOCTHBIX JIHII TOCyJapcTBa OT
HMHOCTPAHHOW YrOJIOBHON FOPUCAMKIIMU M O MPECTYIICHUAX MPOTHB YSIIOBEUHOCTH.

byoywas paboma

149. HekoTopble 4iEHBI BHIPA3HIH COXKAJCHUE IO MOBOAY MPHUMEHIEMON MPOLEIypbI,
KOT[la TPOEKTHl BEIBOJOB OCTAlOTCS B PemakIMOHHOM KOMHTETE 0€3 eXEerogHOro

070 Oghuyuansvuvie omuemst enepanvroti Accambneu, cemvdecam emopas ceccus, JJononnerue Ne 10

(AI72/10), 1. 140.

1071 Tam xe, 1. 45.
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pacCMOTpEHHUd BMECTEC C€ KOMMCHTAPUSIMH Ha IUJICHAPHBIX 3acCdaHuAX BIUIOTbH OO
3aBCPUICHUA TICPBOro0 YTCHUA BCEIr0 CBOJAa MPOCKTOB BLIBOAOB U 0e3 npeaoCTaBJICHUA
rocygapcrBaMm BO3MOXHOCTU HNPOKOMMEHTHUPOBATH B3BCUHICHHYIO IMO3UIHUIO Komuccumn.
CornacHo )IpyFOﬁ TOYKE 3pCHUs, 9Ta Mpoucaypa HE ABJIACTCA pCaJIbHbIM MPCIATCTBUEM IJIA
pa6OTI)I, IMOCKOJIBKY rocyaapcrBa MOryT pcarupoBaTb B IIlectoM KOMHUTETE Ha JIOKJaJbl
CHeHI/IaHLHOFO JAOKJIaA4YrKa U npeajiara€Mbl€ UM MPOCKTHI BBIBOJOB, 4 TaKKE Ha YCTHBIC
MPOMCIKYTOYHBIC TOKJIAAbl COOTBETCTBYIOIIUX npe,uceaaTeneﬁ PenakiimoHHOTO KOMUTETA.

150. beita BelpakeHa MOAJIEP)KKAa pa3pabOTKU MIUIIOCTPATUBHOTO IIEPEYHS HOPM jus
cogens. bel1o BBICKa3aHO MHEHHE O TOM, YTO 3TOT MEPEUYEeHb MOXKET OIMUPAThCA Ha HOPMBI
jus cogens, BBISIBIICHHBIE B X0/1€ TpenbIayeii padbotsl Komuccun. bputo nmoguepkHyTo, 4To
BaXXHO YUYHUTHIBaTh, HACKOJBKO 3TO BO3MOXKHO, 3aMEUaHHUs, MOJIy4YEHHBIE OT TOCyIapcTB B
OTHOIIEHHUH TOT0, KAKHe HOPMBI JIOJDKHBI OBITh BKIIIOUEHBI B TAKOW NepeueHsb. J(pyrue dieHsl
IIPU3BAJIN MPOSBIATH OCTOPOXKHOCTB, IOCKOJBKY COIJIACOBAHUE JaXKe HILTIOCTPATUBHOTO
nepedyHs B KoMuccuu MOXeT 3aHATh AIUTENBHOE BPEeMs.

151. BbUI0 OTMEUECHO, YTO BO3MOYKHOCTh CYIIIECTBOBAHHUS PETHOHATIBHBIX HOPM jus cogens
MOJIy4YHIIa HEKOTOPYIO NOAJEPIKKY rocyaapcTs B [llectom komureTe, U ObUIO MpPEII0KEHO
U3YYUTh BOIPOC O CYIICCTBOBAHWM PETHOHAIBHBIX HOPM jUuS COgens M HX CBSI3U C
YHHUBEPCAJIbHO MPHMCHSACMBIMU HOpPMaMH jus cogens. JIpyrue 4WieHbl MOCTABHIIMA IO
COMHECHHE CYIIIECTBOBAaHUE PETHMOHAIBHBIX HOPM jUS COgens U MPEayNpeauid O TOM, YTO
mo00e 00CYKAEHHE PErHMOHANBHBIX HOPM juS COgens MOKET HOJ0pBaTh LENOCTHOCTh M
MPOTHUBOPEYHUTh CAMOMY MOHITHIO HOPM jUS cOgens, KOTOPBIC IO OMPEACICHHUIO SBIISIFOTCS
HOpMaMH, KOTOPBIC «IPUHUMAIOTCS W MPH3HAIOTCA MEXIYHAPOIHBIM COOOIICCTBOM
roCyIapCcTB B LIEJIOM.

152. Xots namepenne CHenuanbHOTO JOKIaTYMKa 3aBEPIINTh IIEPBOC YTCHUE MPOCKTOB
BBIBOJIOB Ha cieayrolleil ceccun KoMuccnu ObUIO MmojziepaHo, ObUIO TakkKe BBICKa3aHO
MHEHHE 0 ToM, uTo KomMuccuu He clielyeT CIUIIKOM TOPOMUTHCS 3aBEPIIUTH PabOTy MO ATOM
TEeMe.

3akiI0YUTEeIbHbIE 3aMeYaHus Cl'le[lldaJ'l]:]—lOl"O AOKJATYHKA

153. CneunanbHBIA JOKIATYAK OTMETII, 9YTO KOMHCCHS B LIENIOM MOanep:kajia MOIX0,
MIPUHSATHIN B €r0 TPEThEM JTOKIIAZE, a TAKKE MIpeIaraeéMble MPOEKTH BEIBOAOB. OH pa3ensieT
MHEeHHEe WIeHOB KoMuccHu 0 BaKHOCTH HAJUJISKAIETO M3JIOKCHUS TIOCIEACTBUI HOPM jus
cogens s CTaOWIBHOCTH MEKAYHApOTHOH mpaBoBOi cucteMbl. OH  pasmenser
03a00YEHHOCTh M0 TMOBOJY TOTEHIMAILHONH OMACHOCTH HEBKIIOYEHHS] HAJEKHBIX H
MPOYHBIX TapanTuil. OH MOATBEPAUI, YTO IIEJb IaHHOM TEMBI 3aKJIFOYAETCS HE B TOM, YTOOBI
pa3paboTaTh HOBBIC TpaBUiia, HO B TOM, YTOOBI CleJaTh CYIIECTBYIOIINE MpaBuia Oolee
JOCTYIIHBIMA W TOHATHBIMU. OH TpHU3HAN, YTO OTHOCHUTENbHAsl CKYIHOCTh MPaKTUKH
TOCYAapCTB SIBJSIETCS MPOOIEMO, HO HE CUUTAN, YTO ATO HEMPEOAOIMMOE NPENATCTBUE U
YTO 3TO JOJHKHO ONPaBAbIBATH KOHCEPBATUBHBIM MOJAXO0J K JaHHOW Teme. HampoTtus, oH
MOTYEePKHY, YTO poib KoMucCcHHM HOIDKHA COCTOSTH B TOM, YTOOBI TOYHO OIICHUTH
MPaKTUKy, Hapsay € JAPYTMMU HMCTOYHHKAMM, Ha KOTOpbIE, KaK NpPaBHIIO, MoJaraercs
Komucensi, ¢ TeM 4YTOOBI IOCTHYh HaWOOJEee TOYHOTO OIHCAHUS CYIIECTBYIOIIECTO
MEeXAyHapoAHOro rnpasa. OH OTMETHUII, YTO MHOTHE U3 [IpejlaraeéMbIX UM POEKTOB BHIBOJOB
conepxkar (GOpMYyITHUPOBKH, B3sAThIe M3 BeHckoil koHBeHImu 1969 roma. B To ke Bpems
cJeIyeT HalIOMHUTb, YTO CTPYKTypa BeHckoii konBeHIM 1969 rona u 6puia pa3padorana ¢
Y4EeTOM He TOJIbKO HOPM jus COgens.

154. UYro kacaercss mpeaiaracMbIX IMPOCKTOB BEIBOAOB, TO CIICIHANbHBIN TOKIATIUK
roOaroqapui 4wieHoB KoMuccnu 3a X 3aMe4aHus U MPEUI0KEHUS 110 TIOIIPaBKaM, KOTOPEIE
MOXHO OBUTO ObI 00CYnUTh B PETakIIMOHHOM KOMHTETE WM OTPa3HTh B KOMMEHTapHU.
[poekTs! BBIBOAOB 10—13 OBUTH B LEJIOM COYTEHBI IpUEMIIEMBbIMU wieHamu Komwuccuu.
[leppie nBa myHKTa mpoekTa BbIBoga 10, B3sTEIE B COBOKYIHOCTH, ONHCHIBAIOT
MIPUHIUITHATBHEIC MOCICICTBHS JOTOBOpPA, BCTYMAIOMIETO0 B KOJUIM3HMIO C jus cogens, a
MMCHHO, TaKOH JOroBop nHOO OyOeT CYUTATHCS HEACHCTBHTENHBHBIM B MOMEHT €ro
3aKIIFOYCHUS, OO0 CTaHET HEACHCTBHUTEIBHBIM B CHTY IMOSIBICHHMS HOPMBI jus cogens Ha
Oonee mo3nmHe# craguu. O0a MyHKTa OBUTM 3aUMCTBOBaHBI M3 BEHCKOW KOHBEHIMH
1969 roga. OH mnojuepKMBaeT NpeAIoKeHHEe O pa3paboTKe OJHOTO MPOEKTa BHIBOAA,
COJIepIKAIIET0 00IIee PABUIIO TOJKOBAHMS, OCHOBAHHOE Ha €0 MPE/JIOKECHUH B OTHOIIICHUU
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ITYHKTa 3 IMPOCKTa BbIBOJAA 10, KOTOpLIfI 6yH€T MPUMCHATHCA B OTHOILICHUU BCEX UCTOYHUKOB
MECKIYHApOAHOI'O IIpaBa. B KOMMCHTap1uu 6y,ueT YTOYHCHO, YTO TAKOC IPAaBUJIO NOJIKHO
COOTBETCTBOBATH IMpaBUJIaM TOJIKOBAHUSA, U3JIOKCHHLBIM B Benckoit KOHBEHITUH 1969 rojga.
OH TakXe COIJaceH ¢ TEM, 4TO HO6pOCOBeCTHOCTL SABJIACTCA TI'JIaBHBIM OCHOBAHHUCM IJIA
TaKoM HOPMBI TOJIKOBaHUs, YTO OTPAKCHO B YTOUHCHHUU «HACKOJIBKO 3TO BO3MOKHO» U
MOKET OBITh JaJic€ pa3bsICHEHO B KOMMCHTAapUusX. HpI/IHHI/IH pacta sunt servanda siBiseTcs
OJIHON U3 CYIIECTBECHHbIX NPHUYXUH ]I ONPUMCHCHHA KOMIUICKCHOI'O W COTJIaCOBAHHOIO
noaxoJia K TOJIKOBAHUIO JOTOBOPOB, U, €CJIM 3TO BO3MOKHO B COOTBCTCTBHUU C jus cogens,
TaKoM MOJX0/1 BCceraa 6y£[eT Ooiee npeaAnoOYTUTCIIbHBIM, YEM aHHYJIMPOBAHUE A0TOBOPA.

155. CneumanbHbIH JOKJIAJUUK pasfeisieT 00ECIOKOCHHOCTh HEKOTOPBIX WICHOB
Komuccnn 1o moBoay aOCONIOTHOrO XapakTepa IIpaBWiia HEIECIMMOCTH B CIydasx
JIOTOBOPOB, NMPOTHBOpEYAIMX CYIIECCTBYIOLIEH HOpPME jus cogens, Kak 3TO OTPaKEHO B
nyHKTe 1 mpoekrta BeIBoJa 11, HO cUMTAET, YTO CIIOKHO OTOWTH OT MONIOKeHUI Benckoi
KoHBeHIIMM 1969 rona 0e3 corinacoBaHHOW NMPaBOBOIl OCHOBBI, BHIBEJCHHOW W3 MPAKTHKH
rocyzaapcTB. OH He OAJIEPIKUBAET NPE/I0KEHHE O BKIIOYSHUH B TIPOEKT BBIBOJA 12 CCHIIIOK
Ha ctatb 69 um 70 BeHckoii kouBeHIMu 1969 roma, MOCKONBKY OHHM HE KacaroTcs
KOHKPETHBIX TIOCIIE/ICTBHH jus cogens.

156. B cBsi3u ¢ IPOEKTOM BBIBOJA 14 0 pEKOMEHIyeMOM TOPSAKE YPETyIUPOBAHHUS CIIOPOB
CHeHHaHLHbIﬁ JOKJIaAYMK HE BO3PAXKACT MPOTHUB BKIIOUCHHUSA HOBOTO ITYHKTAa, OCHOBaAHHOT'O
Ha ctatbe 65 BeHckoil koHBeHIMM 1969 roga, ecnu 3to Oyner noanepxkano Komuccueit B
uenoM. Bmecte ¢ TeM OH cOMHeBaeTCs B I€IIECOO0OPAa3HOCTH YCTAaHOBIICHHS CBSI3H MEXIY
MOCJIEACTBUSAMH HapyIIEHWH jus cogens C JOrOBOPEHHOCTSIMH, JAOCTUTHYTBIMH B XOJ€
MIEpEroBOPOB MEXKAY ABYMsI Win Oojiee rocynapcrBamu. OH BHOBb ITOJTBEPIMII, YTO MPOEKT
BBIBOJIa 14 He HampaBJieH Ha TO, YTOOBI HABSI3aTh YTO-JIMOO KAKOMY-JTHOO TOCYAAPCTBY HITH
3aTparuBaThb BONPOCHI OPUCIAUKINU WA }OpI/I}lH‘ICCKOﬁ MO3UIHUH. DTO0 TaKXke HE YMaAIACT
IOpUAMYECKUE 0053aTeNIbCTBa TOCYJapCTB-YYaCTHUKOB B KOHTEKCTe BeHCKOW KOHBEHIMH
1969 roma. OH cornamaercs pacIIMPUTh KPYr BapHaHTOB YPETr'yJIMPOBaHUS CIIOPOB U
U3MEHHUTH ()OPMYJIMPOBKY BTOPOIO IyHKTa, MPEOOpPa30BaB €ro B Kiay3yiy «0e3 yiiepoar.
OH fasee MOSICHIJI, 4TO TIOMENICHHE POEKTa BhIBOJA 14 B KOHIIE IEPBOi IPYIIIIBI IPOESKTOB
HE YMEHBIIIAET 3HAYUMOCTD IOPAIKA YPETYIUPOBAHUSA CIIOPOB, @ CKOpee NPU3BAHO NI0KA3aTh,
YTO TaKou MOpAAOK CBsA3aH C MPOCKTOM BBIBOJOB, KacCaroIUXCA KOJUTHU3UH MEXKIY
JIOTOBOPaMH U HOPMaMH jus COgens.

157. UYt06bI CHATH 0OECIIOKOCHHOCTh HEKOTOPHIX YIEHOB B OTHOIICHHH JIOTUKHU ITyHKTa |
npoekTa BeiBoja 15, CrieriuanbHblil TOKIIaIYMK Mpe/JiaraeT U3MEeHUTh (POPMYITUPOBKY 3TOTO
ITyHKTa CIEAYIOIINM 00pa3oM: «HOpMa OOBIYHOTO MEXAYHAPOJHOTO IpaBa HE BO3HUKAET,
€CIIM MPAaKTHKA, Ha KOTOPOil OHa OCHOBAHA, MPOTHBOPEYUT MMIIEPATHUBHOM HOpME 0O0IIero
MEXIyHApOAHOTO TpaBa (jus cogens)». OH TaKKe COTJIANIAETCS C TEM, YTO PenaKkiiMOHHbIH
KOMHTET MOT Obl BKJIFOYUTH B IYHKT | CIIOBa «HE UMEIOT XapakTepa jus cogensy», 4ToObl
3aKpBITh BOMNPOC 00 WM3MEHEHHM MMIICPAaTHBHONM HOPMBI IOCPEICTBOM IOCHEAYIOUIeH
HMIEepaTUBHOM HOpPMBI. UTO KacaeTcsl MyHKTa 3, TO OH HE BO3Pa)kaeT MPOTUB TOTO, YTOOBI
MIPOBECTH CBA3b MEXAY IPPEKTOM HACTOWYMBOTO BO3PAXKEHHS B Xole (OPMHPOBAHUS
00BIYHOTO MEXTyHAPOAHOTO IPaBa U HEIPUMEHUMOCTHIO HACTOHYHNBOTO BO3PAKEHUS MOCTIE
TOTO, KaKk HOpMa yXKe TIprodperna cTaTyc jus cogens.

158. CneuunanbHbIH JOKIAJUUK COTJIACKIICS C TEMHU YJICHAMH, KOTOPBIE YTBEPIKIAIH, YTO
B MPOEKTe BhIBoJIa 17 menecoobpazHo oco0o BeAenuTh pe3oionuu Cosera be3omacHoctw,
ITOCKOJIbKY 00CYKICHHE TIOCIEACTBUH jus cOgens Ik aKTOB MEXKIYHAPOIHBIX OPraHU3aIHiA
JacTO MPOUCXOIUT B KOHTEKCTE peH_IeHI/Iﬁ COBeTa BG3OH3CHOCTI/I, Y4YUThIBasd YHUKAJIbHBIC
nostHoMouust CoBeTa, a Takxke cratbto 103 Ycrapa Oprannzanun O0bennHeHHBIX Harmid.

159. CheunanbHbIi OKJIAIYMK BBICKA3aJCS MPOTHB BKJIFOUCHHS IMPHIATaTeIIbHOIO
«CEpBE3HBII» B IPOEKT BHIBOJA 18, 4TO, O €r0 MHEHHIO, HE HAXOJIUT TOJACPKKH B CTAThIX
00 OTBETCTBEHHOCTH TOCYAApPCTB M HE OOECIEUMBAET HAJICKAIIETO yUeTa CBSI3H MEXIY
HOpMaMH jus cogens W 00s3aTeNbCTBaMU erga omnes. B To ke BpeMs OH He BO3pa)kaeT
MIPOTHUB TOTO, YTOOBI PacCMOTPETh B PeNakiiMOHHOM KOMHTETE BOMPOC O COTJIACOBAHHUH
TEKCTa MPOEKTa BEIBO/IA 18 ¢ COOTBETCTBYIONIUM IOJIOKEHHUEM peIeHHs 1o 1eny bapcenona
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mpaxkwn??, OH TakXKe MOMBITAICS OOBICHUTH OTCYTCTBHE 3TOTO MPHIAraTeIBHOTO B
IpoeKTe BbIBOAA 21, OTMETHB, YTO OBbUIO OBl HENMPABHJIBHO YTBEP)KAATh, YTO TOCYIapCTBa
HMEIOT 3aKOHHOE TIPaBO MPHU3HABATh HAPYLICHUS WIH JJaXKe CIIOCOOCTBOBATH HApYIICHUSIM
jus cogens, KOTOpBIE «SBIISTIOTCS HECEPHE3HBIMMI.

160. CheuuanbHbBIA JOKIATYMK TAKXKE COTIACHICS C TEM, YTO MPOEKTHI BHIBOAOB 1821
JIOJDKHBI TIPUMCHSATBCS HE TOJIBKO K TOCYJapCTBaM, HO Takke U K MEXKIYyHApOIHBIM
OpTraHU3aIUSIM.

161. CneunanbHBIA MOKIATYNK MPU3HAI, YTO MPOEKTH BEIBOAOB 22 U 23 OTIMYAIOTCS OT
JPYrUX MPOCKTOB BBIBOJIOB TEM, YTO OHHM KACalOTCsI MEPBUYHBIX HOPM, B TO BpeMs Kak
OCTaJIbHbIE TMPOCKTHI BHIBOAOB MOCBSIICHBI METOA0JIOrHYECKAM Bompocam. OH 3asBHII, 4TO
3TO MOXHO ObLIO OBl MPU3HATH 32 YOCOUTENBHBIA JOBOA B MOJB3Y HCKIIOUEHHS 3THX
MIPOEKTOB BBIBOJIOB. BMecTe ¢ TeM OH OTMETHII, YTO BOMPOC O MOCIICICTBHUAX HOPM jus cogens
JUIT MMMYHHTETa OPSAMO YIOMSHYT B MyHKTe 17 mjiaHa pa3pabOTKd JaHHOW TEMBI,
MOATOTOBJICHHOI'O Ha MOMCHT MNPUHATHA PCIICHUSA O BKIIOUYCHUU 3TOH TEMBI B
JIOJITOCPOYHYIO TporpaMmy padbotel Komuccnul?”®. DTOT BOIpOc He BbI3BaJ BO3PAXKEHHUIM TPU
paccMoTpeHnu TwiaHa Komuccueid, a UCKIIIoUeHHE BOMpoca 00 MMMYHHTETE W3 TEMbI HE
Mpeaarajochk B TO BpeMs HU rocyaapcTBamu, HM wieHamu Komuccuu. OH oTMeETHI, Kak
TaK)KE OTMETHIIM HEKOTOPBIC UWICHBI, YTO CYIIECTBYET OOIIMPHAs MPAKTHKA B MO JICPIKKY
000uX MPOEKTOB BBIBOJIOB U 4TO KOMHUCCHS paHee MpUHHMAa BaYKHBIE POEKTHI BBIBOJIOB,
OCHOBaHHBIC Ha OoJiee CKyHO# mpakTuke. Ero He yOoexmaer 10BOJ O TOM, YTO BKIFOUCHHE
3THX JABYX MPOEKTOB BBIBOAOB OYAET MPEMSTCTBOBATH JOTOBOPEHHOCTSIM MO IPYTUM TeMaM,
paccmarpuBaeMbiM Komuccueit. OH Takke HE COTJIACHICS C TE€M, YTO HET JOCTATOYHOM
MPaKTHKK B MOJJIEPXKKY NpoekTa BbiBoAa. OH HAMOMHUII, YTO IO JejiaM, Kacarol[UMCs
IPaXIAHCKOH MPOUEIyphl, TakuM Kak Jaeld0 O iopucOUKYUOHHbIX — UMMYHUMEMax
eocyoapcmea (I'epmanus npomus Umanuu, co scmynnenuem 6 deno I peyuu), KOTOpbIE HaCTO
YIIOMHUHAJINCH JJId O6OCHOBaHI/IH MHCHU 06 OTCYTCTBHUU HUCKJIFOUEHUN U3 HMMYHUTETA B
CBsA3U C MCKAYHAPOJAHBIMH NPECTYIIIICHUAMU MTPOTUB jus cogens, MpsAMoO 3asABJIATIOCH, YTO
OHU HE SABJIANOTCA aBTOPUTCTHBIM OCHOBAHHUEM IJISA HCKJIIOUYEHUH B paMKax YyroJIOBHOI'O
cynonpou3BoactBa. OTMmeuast, YTO MPOESKThI 3THX [BYX BBIBOJOB IMOJB3YIOTCS HIMPOKOM
nojiep kKot Komuccuu, OH Mo qU4epKHYII, YTO JUIs MPOAOIIKEHHS PA0OTHI KaK MO CYIIECTBY
TEMbI, TAK M B HHTEpEcax IOCTHXKEHHUs KOoHceHcyca KoMuccHs, BO3MOXKHO, MOXKelaer
PELIUTh 3TU BOMPOCHI C MOMOIIBIO KIIay3yJibl «0e3 yiepoay». B 3Toi CBsI3M OH MpPEAIoKuII
PenakiimoHHOMY KOMHTETY 3aMEHHTh [(Ba IMPOEKTa BBIBOJOB OJHOM Kiay3ysoil «be3
yiepba» B creayonieir (opMyIHpOBKe: «HACTOSIINE MPOCKTHl BBIBOJOB HE HAHOCST
yiep0a MHOCHEACTBUIM KOHKPETHBIX/MHANBHUYANbHBIX/ AP TUKYJISPHBIX HMIIEPaTHBHBIX
HOPM 00IIIeT0 MEXIYHAPOJAHOTO MpaBa (jus cogens)». B COOTBETCTBYONEM KOMMEHTapUH
OymeT yka3aHO, YTO MMMYHHTET ratione materiae SBJISETCS OJHOW M3 TaKUX MPOOJIEeM,
nojJipa3yMeBaeMbIX B JaHHOM IIOJOKEHHH, W OH Oyner cQOpMyaHpoBaH He
MIPEIOIUINATBHBIM 00pa30oM.

162. UYro xacaercs 3aMeuaHHWil [0 IIOBOAY MeETOAa pPabOThI, MPEANOJIAraoIero
HaX0XIACHUEC TEKCTOB B Pe[[aKL[I/IOHHOM KOMUTECTE 663 IMOATOTOBKM KOMMEHTapUEB, TO
CrienpanbHBIA JOKJIATYAK OTMETHJI, YTO TakoW MeToj paboTel OBLI paHee Om00peH
Komuccueit B kadectBe kommpomucca. OH HAMOMHHJI, YTO 3Ta TeMa PacCMaTPHUBACTCS
Ka)l(l]BIﬁ roJ B X0I€ BTOpOI\/’I HYaCTHu CECCHUH 663 J0CTAaTOYHOTO BPEMEHU JJIA ITOATOTOBKHU U
MPUHATHS KOMMeHTapueB. OHaKo OH 00s3ayics pa3padoTaTh MOJHBIA CBOJ KOMMEHTApHEB
Ut paccMoTpeHmst Komuccued ipu ToM MOHUMAaHWH, 9TO TeMa OyJIeT paccMaTpuBaThCs B
niepBoii mosioBuHe ceccun 2019 roga.

163. B 3akmrouenue CrenuanbHbIil JOKIA UMK 3aBepHIT WicHOB Komuccuu B TOM, 94TO OH
TIIATEIBHO M3YyYUT BCE WX 3aMEUYaHMs OTHOCHTENBHO Oyaymied paboTsl MpH MOATOTOBKE
CBOEro 4eTBepTOro nokiaana. OH pas3zenser pa3iudyHble MPEATIOKEHHS B 3TOW CBS3H, Kak,
HampuMep, BKIIOYeHHEe Ombnmorpadguu m HEOOXOTUMOCTh OOECIEeUYHTh €IUHOOOpasne B
yIoTpeOIeHUN TEPMUHOB, a TaKXKe MPEAJIOKEHUE O TOM, YTO OOIIWE MPHHIIUIBI JOJKHBI
OBITH TAKXKeE OTPaXCHbI B IIPOCKTE.
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at p. 32, para. 33.
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