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summary 

Modern technology has in two ways augmented the destructive 

potential of warfare. Firstly, it "offers" destructive forces of 

tren~endous power. In aduition, activities using. or related to . 
modern technology which are alrcady hazardous in peacetime become 

even more a;lngcrous if exposcd to the effe.ct8. ot warfarc. D o t h  8 .  

these risks threaten not only t h e  parties to a conflict, but 
also third States and their environnicnt. The purpose of this 

report is to analyse the international legal rules which arc 

derigrted to limit this threat to the environment of States not 

parties to a conflict (third States). 

~ h c  first set of rules which arc relevant in this respcct are the 

general rules of international law relating to the protection of ' ., 
the environment. It is a well-estab1,ished rule of general 

) international law that States are under a duty not to cause 

damage to the environment of other States or situztcld beyond the 

limits of national jurisdiction. This implies a d,utyori all State 

organs to abstain from act-s'which might cause such damaGc, but 

also a duty or1 the State to prevent such damage being caused from 

any source situatcu in its territory or being placed undcr its 

contr 01. In addition, numerous legal and political instruments 

conf ir;, a more gcneral obligation on States to protect the 

natural environment - wherever situated. 

These rules for the protection of the environment are supplen!ent- 

ed and rendered effective by the duty on States to co-operate . 

with a v i e w  to p'revent iny, containing or reducing *damage to the eriviron- 
1 mcnt. Undcr  gbncral international law, there exists a duty @ J  

to cooperate tt~c exact contcnt of which, howevct-, is not easy to 

ascertain. In the field of international environmental law, n 

number of specit ic duties of cb-operation hbve been developped in 

international treaties according to a pattern which has become ' 

rather uniform. In the case of suaaen damage or risk of damage 

caused by accidents or similar events, there is first of A11 a 
duty on the State in the territohy of which the .source ot the 



damage or risk is eituated to warn other Statcs which might be 

affected. There,is also a duty to co-operate with a view to a b a t i n g  

pollution caused by the acciucnt. States are under a duty to 

assist a State requesting help for that purpose. The authors of 

this report submit that a' correct interpretation of thrs duty of 

co-operation also implies a duty a n  the Stgte where the source of 

pollution is situated to accept offers of ass3stance from other 

States and /or international institutions and to facilitate such 

assistance, where it appears that the State cannot efficiently 

cope with this problem. 

In t h e  casc  of an international arrneo conflict, these rules I 
continue to be applicable at least i n  s o  f a r  a s  n o n - - b e l l i g e r e n t s  

I Q are concerned. States thus must refrain from military activities 
i which cause damage to the environment of States not parties 'to 

I 

I the conflict. l'he same holds true for non-international armed I 
c o n f L i c t s .  OnLy  i n  e x c e p t i o n a l  c a s e s  may; S t a t e s  e n b a g e d  i n  e n  arrn'ed 

c o n f L i c t  f r e e  t h e m s e l v e s  o f  c e r t a i n i t r e a t y o b l i g a t i o n s  r e l a t i n g  t o  t h e  

p r o t e c t i o n  o f  t h e  e n v i r o n m e n t .  

In the rclatlonship between belligerent and neutral States, these 

duties of co-operation are also u n a d f e c t e d  b y  w a r .  It m u s t  

be stressed, i n  addition, that even the laws of war contain 

certain duties of co-operation for the protection of victims of 

armeo conflicts. However, it mu.st be recoghized that the ne- 

cessary co-operation is more difficult to'establish in times of 

armea conf 1 ict. 
i 

An addit~onal source of legal rights of States not parties to an 

international armed conflict is the law of neutrality. State, 
0 s 

'practice relating to the Second World War confirms that the 

principle of inviolability of neutral territory implies a p r o h i b i t i o n  , 

o n  t h e  c a u s i n g  o f  damage  o n  n e u t r a l  t e r r i t o r y ,  b e  i t  d i r e c t l y ,  ' 

be it indirectly, provided that, in the latter case, there is an 

adequate causal link between the belligerent a c t  and the damage. 1 



The l a w s  of war, in particular rhe 1977 Protocols additional to 

the Geneva Conventions ior the protection of the victims of armed 

conflicts, also contain certain rulcs restraining thc freeaom of 

States to causc damage to the environment. These are both the 

general rules concerning the protection ot the civilian popu- 

lation in times of armed conflict and certain specific provisions 

relating to the protection of the environment", These rules apply 

in the r e l a t i o n s  between the parties to a conflict, but third 

States may have an interest of their own o b s e r v a n c e  o f  t h e s e  r u l e s .  

T h e y  c a n  i n  a n y  c a s e ,  b y  j o i n t  o r  i r i d i v i d y a l  d i p l o m a t i c  a c t i o n ,  d e m a n d  

t h a t  t h e s e  r u l e s  b e  o b s e r v e d .  I I 
The duty not to cause or to prevent damage to the territory of 
ncutral'states is not diminished by virtue of the general rules' 

relating to State responsibility. T h e  e x i s t e n c e  of an armed 1 1  1 
conflict does not constitute a case of 'farce majeure or necessity 

excluding responsibility. Nor can the notion of legitimate 

counter-n~easures or self-defence justify the violation of neutral I I 
rights. 

I 

If, h o w e v e r ,  damage  i s  n o t  c a u s e d  i n  a  g i v e n  i n s t a n c e  b y  t h e  1 I 
o r g a n s  o f  t h e  S t a t e  w h e r e  t h a t  damage  o r i g i n a t e s  ( e . y .  w h e r e  a I .  I 
n u c l e a r  p o w e r  p l a n t  i s  b lown u p  b y  a  g r o u p  o f  s a b o t e u r s ) ,  E h e n  I I 
t h a t  S t a t e  i s  n o t  r e s p o n s i b l e  f o r  i t  u n l e s s  o n e  a c c e p t s  
an objective responsibility in such cases (which woulgl probably 1 1 
go to far) and unless the damage is attributablc to t h a t  State : I 1  
for rcasons other than the mere fact that the damage originated 1 1 
in i t 6  territory '(tor example, if the obligation of the State to I I 
do cvcrytt~ing in its powzr to contain and reduce the damage is 

I' v i o l a t e d ) .  I f o n e  b e l l i g e r e n t  c a u s e s  a  damage  t o  a  t h i r d  S t a t e  b y  a t -  

t a c k i n g  a h  o b j e c t  s i t u a t e d  o n t h e t e r - r i t o r y o f  t h e o t h e r - b e l l i g e r e n t -  a  

f r e q u e n t  c a s e  i n  t h e  s i t u a t i o n  e n v i s a g e d  b y  t h i s  r e p o r t  - t h e  d a m a g e  

i s  a t t r i b u t a b l e  t o  t h e  f i r s t  b e l l i g e r e n t .  

In any case, the responsibility of a belligerent S t a t e  is engaged 

only if fhe damage sustained by t h e  r l e u t r a  l S t a t e  i s  r e l a t e d  to f i he  

act or omission of the belligerent by an unbroken and clear chain 

of causality (doctrine of proxinlatz c a u ~ e )  . 



I f  t h e  i n t e r n a t i o n a l  r e s p o n s i b i l i t y  o f  a  b e l t i g e r e n t  S t a t e  f o r  

damage  i n  a  g i v e n  i n s t a n c e  i s  t h u s  e s t a b l i s h e d ,  t h a t  S t a t e  h a s  

t o  p a y  c o m p e n s a t i o n .  

~ u r t h e r r n o r e ,  t h e r e  is the  q u e s t i o n  of p o s s i b l e  u n i l a t e r a l  a c t i o n  

by  t h e  S t a t e  t h r ea t ened  b y  p o l l u t i o n  a g a i n s t  t h e  source ,  Act ion  

w i t h i n  t h e  t e r r i t o r y  or  t e r r i t o r i a l  w a t e r s  of t h e  S t a t e  of o r i g i n  

wi thout  t h a t  S t a t e ' s  consent  would amount t o " a n  i l l e g a l  u s e  of I 
f o r c e .  On t h e  high s e a s ,  however, t h e r e  e x i s t s  a  r i g h t  of 

i n t e r v e n t i o n  p u r s u a n t  t o  t h e  1 9 6 9  B r u s s e l s  Convention concluded 

a f t e r  t h e  Torrey Canyon a c c i d e n t ,  and t h e  1 9 7 3  London P r o t o c o l  I 
which extended i t s  a p p l i c a t i o n  t o  a l l  p o l l u t i n g  subs tances .  

I n t e r n a t i o n a l  co-operation,  which is t h e  c l u e  t o  t h e  problems 

,% under review, can be g r e a t l y  f a c i l i t a t e d  by i n t e r n a t i o n a l  I 
' i n s t i t u t i o n s .  The func t ion  of i n s t i t u t i o n s  can be t h r e e f o l d :  

( a )  ver i , f  i c a t i o n  and e v a l u a t i o n  of t h e  env.ironntenta1 problem; 

( b )  a c t u a l  measures t o  combat p o l l u t i o n  or '  t o  reduce or  e l i m i n a t e  

t h e  damige t o  t h e  environment; ! 
( c )  m e d i a t i o n  b e t w e e n  t h e  p a r t i e s  t o  t h e  c o n f l i c t  a n d / o r  t h i r d  p a r t i e s  I . 

i n  o r d e r  t o  f a c i t i t a t e  f u n c t i o n s  a )  a n d  b ) .  1 
i 

R e g i o n a l  o r g a n i z a t i o n s  w h i c h  h a v e  b e e n  c r e a t e d  f o r  d e a l i n g  w i t h  t h e  

p o l l u t i o n  o f  c e r t a i n  s e a  a r e a s  a r e  p r o b a b l y  b e s t  e q u i p p e d  t o  p e r f o r m  

f u n c t i o n  a >  a n d  b ) ,  w i t h  t h e  h e l p  i f  n e c e s s a r y  o f  UNEP.   unction c )  

i s  a  g e n u i n e  t a s k  f o r  t h e  I n t e r n a t i o n a l  C o m m i t t e e  o f  t h e  Red C r o s s .  

The conc lus ions  of t he  group of e x p e r t s  concerning the  e x i ~ t i n g  

4 l,av, w i t h  t h e  necessary c l a r i f i c a t i o n s ,  a& I *  l a i d  down i n  a a e t  of 

e i g h t  p r i n c i p l e s .  



PRINCIPLES CONCERNING THE PROTECTION OF THE ENVIRONMENT I N  TIMES OF 

ARMED CONFLICT 

1. Under t h e  gene ra l  r u l e s  o f  i n t e r n a t i o n a l  law, S ta tes  a r e  o b l i g e d  n o t  t o  

use  t h e i r  t e r r i t o r y  o r  c a r r y  on t h e i r  a c t i v i t i e s  o u t s i d e  t h e i r  t e r r i t o r y  

i n  a  manner p r e j u d i c i a l  t o  t h e  r i g h t s  o f  o t h e r  S ta tes .  They must, i n  

p a r t i c u l a r ,  t a ke  ca re  t o  ensure t h a t  t h e  i n t e g r i t y  and i n v i o l a b i l i t y  o f  

t h e  t e r r i t o r y  o f  o t h e r  S t a t e s  a r e  respected.  They must aLso .observe  t h e  

p r i n c i p l e  o f  t h e  peace f i r l  use  o f  o u t e r  space, t h e  sea-bed and ocean f Loor 

and t h e  h i g h  seas. 

2. S t a t e s  a r e  under a d u t y  t o  ensure t h a t  a c t i v i t i e s  c a r r i e d  on  w i t h i n  t h e i r  

j u r i s d i c t i o n  o r  c o n t r o l  do  n o t  cause any env i r onmen ta l  damage i n  a reas  

under  t h e  j u r i s d i c t i o n  o f  o t h e r  S t a t e s  o r  beyond t h e  L i m i t s  o f  n a t i o n a l  
1 

j u r i s d i c t i o n .  6)  

3. In t h e  event  o f  armed c o n f l i c t ,  t r e a t y  r u l e s  p r o t e c t i n g  t e r r i t o r i a l  i n t e g r i t y  

and t h e  environmeri t  rema in  a p p l i c a b l e  t o  S t a t e s  n o t  p a r t i e s  t o  a  con f  L i c t .  

T h e i r  v i o l a t i o n  hay  b r i n g  i n t o  p l a y  t h e  r u l e s  o f  i n t e r n a t i o n a l  Law on t h e  

r e s p o n s i b i l i t y  o f  States,  r e g a r d l e s s  o f  where t h e  damage arose.  

4 .  The p a r t i e s  t o  a  c o n f l i c t  a r e  o b l i g e d  n o t  t o  cause damage t o  t h e  env i ronment  

o f  t h i r d  S ta tes  o r  o f  a reas  n o t  s u b j e c t  t o  any n a t i o n a l  j u r i s d i c t i o n .  



5 .  I n  r e l a t i o n s  between S ta tes  p a r t i e s  t o  t h e  c o n f l i c t ,  t h e  mere occur rence  

o f  t h e  c o n f l i c t  does n o t  p u t  an end i p s o  f a c t o  t o  t h e i r  t r e a t y  o b l i g a t i o n s  

i n  r ega rd  t o  t h e  p r o t e c t i o n  o f  t h e  environment.  I t  i s  a t  a l l  e ven t s  f o r -  

b i d d e n  t o  employ methads o r  means o f  wa r f a re  which a r e  in tended,  o r  may be 

expec ted  t o  cause widespread, Long- l a s t i n g  and severe damage t o  t h e  n e u t r a l  

env i ronment  . 

6 .  Each S t a t e  i n d i v i d u a l l y  and, i n  consequence, a l l  S ta tes  p a r t i e s  t o  a  

conven t i on  a r e  under an o b l i g a t i o n  t o  ensure t h a t  t h e  norms gove rn i ng  

t h e  i n t e r n a t i o n a l  p r o t e c t i o n  o f  t h e  env i ronment  a r e  a p p l i e d  as  f a r  as p o s s i b l e  

b y  t h e  s t a t e s  engaged i n  a  c o n f l i c t .  

7. If etlv-ironrnental damage i s  L i k e l y  t o  occur  o r  does occur, each State,  
\ 

i n c l u d i n g  each p a r t y t o .  t h e  c o n f l i c t ,  must do e v e r y t h i n g  i n  i t s  power t o  

p r e v e n t  i t  o r  b r i n g i t  t o  an end and must g i v e  f avou rab le  and bona f i d e  

c o n s i d e r a t i o n  t o  any o f f e r  o f  a s s i s t a n c e  f rom t h i r d  S t a t e s  o r  i n t e r n a t i o n a l  

o r g a n i z a t i o n s  and f a c i l i t a t e  work dons i n  pursuance o f  t h a t  o f f e r .   or , 

t h o s e  purposes, t h e  p a r t i e s  t o  t h e  conf  L i  c t  must endeavour * t o  coopera te  

w i t h  one another .  

I 

8. The I n t e r n a t i o n a l  Committee o f  t h e  Red Cross o r  any o t h e r  i m p a r t i a l  human i t a r i an  

body may o f f e r  i t s  s e r v i c e s  t o  t h e  S ta tes  o r  p a r t i e s  concerned i n  o r d e r  t o  

f a c i  L i t a t e  any a c t i o n  des igned  t o  p r o t e c t  t h e  environment,  " 



R e p o r t  

I, I n t r o d u c t i o n  

T h e  t h r e a t  p o s e d  t o  t h e  e n v i r o n m e n t  d u r i n g  a r m e d  c o n f l i c t s  g i v e s  

r i s e  t o  t h e  q u e s t i o n  o f  w h e t h e r  a d e q u a t e  r b l e s  o f  p u b l i c  i n t e r -  

n a t i o n a l  l a w  a n d  a d e q u a t e  i n t e r n a t i o n a l  o r g a n i s a t i o n s  e x i k t  t o  

d e a l  w i t h  t h e  p r o b l e m s  o f  t h e  p r e v e n t i o n  a n d  r e p a r a t i o n  o f  e n v i r o n -  

m e n t a  1 d a m a g e  c a u s e d  b y  b e l l i g e r e n t  a c t i o n s .  

T h e  d e l i c a t e  s t a t e  o f  t h e  e n v i r o n m e n t  a n d  t h e  i n c r e a s e d  p o s s i b i l i t i e s  

o f  c a u s i n g  e n o r m o u s  d a m a g e s  make  i t  i m p e r a t i v e  t o  l o o k  c a r e f u l l y  

f o r  w a y s  a n d  means  t o  r e d u c e ,  i f  n o t  e l i m i n a t e ,  t h e  r i s k s .  P r o b l e m s  ' o f  t h i s  n a t u r e  may, u n f o r t " n a t e l y ,  a r i s e  i n  a l m o s t  a n y  r e g i o n  o f  4, 
t h e  w o r l d .  T h e y  a r e ,  t h e r e f o r e ,  o f  t h e  h i g h e s t  c o n c e r n  t o  t h e  

E u r o p e a n  C o m m u n i t y  a n d  i t s  Membe r  S t a t e s .  

Deep  c o n c e r n  a b o u t  t h e  e c o l o g i c a l  damage  r e s u l t i n g  f r o m  a c t s  o f  

w a r  was  i n  p a r t i c u l a r  e x p r e s s e d  d u r i n g  s e v e r a l  d e b a t e s  w i t h i , n  t h e  

E u r o p e a n  P a r l i a m e h t .  M r  K a r l - H e i n z  N a r j e s ,  Member  o f  t h e  C o m m i s s i o n  

o f  t h e  E u r o p e a n  C o m m u n i t i e s ,  r a i s e d  o n  19 May 1983 i n  t h e  E u r o p e a n  

P a r l i a m e n t ,  d u r i n g  a n  e m e r g e n c y  d e b a t e  o n  t h e  p r o b l e m s  i n  

t h e  G u l f  a r e a ,  t h e  q u e s t i o n  o f  w h e t h e r  t h o u g h t  s h o u l d  n o t  b e  

g i v e n  t o  t h e  p o s s i b i l i t i e s  o f  d e v e l o p i n g  h u m a n i t a r i a n  l a w  a n d  o f  

c r e a t i n g  a  " L e g a l l y  b i n d i n g  f r a m e w o r k  a n d  a n  a p p r o p r i a t e  o r g a n i s a t i o n  

, i n  o r d e r  t o  p r e v e n t  e c o  l o y i  c a l  c a t a s t r o p h e s .  M r  N a r j e s  m e n t i o n e d  ' t h e  p o s s i b i l i t y  o f  c r e a t i n g  a  " G r e e n  C r o s s "  b y  a n a l o g y  w i t h  t h e  9) 
Red C r o s s  C o n v e n t i o n s .  The  i m p o r t a n t  ' t h i n g  i n  h i s  v i e w  was  t o  t a k e  

t h e  p r e s e n t  c a s e  a s  a n  o c c a s i o n  t o  c o n s i d e r  w a y s  a n d  m e a n s  o f  how 

t o  make  e x i s t i n g  h u m a n i t a r i a n  Law m o r e  o p e r a t i v e .  



As a consequence Commissioner Narjes invited a group of 

specialists on humanitarian and environmental law to study the 

problems and make appropriate recommandations. Accordinbly the 

Group was convened by the Commission to a first meeting in 

Brussels on 23 a n d  24 September 1983. The Group was 

composed of Professor Michael Bothe of the University of 

Frankfurt, acting as chairman, Professor A'ntonio Cassese of 

the University of Florence, Professor Frits Kalshoven of the 

University of Leiden, Professor Alexandre Kiss, Director of 

the Environmental Law Center of the University of Strasbourg, 

Professor Jean Salmon, Director of the Centre de Droit 

International of the Universite libre de Bruxelles and 

Professor Kenneth R. Simmonds  o f  t h e  U n i b e r s i t y  o f  London .  t4r 

Christoph Bail, member of the Legal Service of the Commission, 

acted as secretary of the Group. 

The mandate of the Group was expressed in loose terms in order 

to ensure sufficient freedom and flexibility to consider all 

relevant issues. The Group was asked to study exi$ting rules 

and principles related to the prevention o f  and responsibility 

for environmental damage to non-belligerent o r  neutral states 

Caused by belligerent actions in an armed conflict. 1t.wa.s 

furthermore asked to consider the necessity and the different 

options for the creation of a new legal framework, the 

formulation of adequate rules o r  principles and the question 

of the appropriate organisation or body to carry out certain 

tasks of furthering c o - p e r a t i o n  and of giving technical . - 
assistance. 

. , 
The Group met four times in Brussels to establish the struc- 

ture of the report, distribute work on the different chapters, 

discuss the various contributions and review the final content 

of the report, which was put together by the ~hai'rman on the 

basis of the individual contributions and the results of the 

discussion. 



T h e  f o l l o w i n g  r e p o r t  t h e r e f o r e  i s  t h e  r e s u l t  o f  i n d i v i d u a l  r e s e a c h ,  

w h i c h  h a s  b e e n  r e v i e w e d  b y  t h e  w h o l e  G roup ,  a n d  c a n  now b e  c o n s i d e r e d  

a s  a d o p t e d  b y  t h e  G r o u p .  I t  i s  i n t e n d e d  t o  a s s i s t  i h  t h e  c o n s i d e r a -  

t i o n  o f  p o s s i b l e  i n i t i a t i v e s  a t  t h e  i n t e r n a t i o n a l  l e v e l .  A l t h o u g h  ' 

t h e  C o m m i s s i o n  i n i t i a t e d  t h e  r e p o r t , i t  e x p r e s s e s  t h e  v i e w s  o f  t h e  

G r o u p ,  a n d  d o e s  n o t  i n  a n y  way c o m m i t  t h e  C o m m i s s i o n .  



11. The problem 

Modern t e c h n o l o g y  h a s  p r o f o u n d l y  changed t h e  n a t u r e  of war. , 

The r e a s o n s  f o r  t h i s  a r e  twofo ld .  

The f i r s t  e l e m e n t  is t h e  u s e  of  t h a t  t echno logy  f o r  d e s t r u c -  

t i o n  p u r p o s e s .  Modern t e c h n o l o g y  h a s  made p o s s i b l e  d e s t r u c -  

t i o n  o n a  s c a l e  which had been un imaginab le  f o r  c e n t u r i e s .  

Even where d e s t r u c t i o n  is aimed,  a s  it must: be tt!ndsr ' t he  l a w s  , 

o f  w a r ,  a g a i n s t  m i l i t a r y  t a r g e t s ,  i t s  s i d e  e f f e c t s  a r e  o f t e n  c o n -  

s i d e r a b l e  a n d  u n c o n t r o l l a b l e .  B u t ,  s e c ~ n d l y , e v e n p e a c e f u l  u s e s  o f  

t echno logy  may a l s o  have a n  impac t  on t h e  n a t u r e  df war. The 

p o s s i b i l i t i e s  of modern t e c h n o l o g y  have  l e d  t o  many a c t i v i -  

t i e s  which a r e  haza rdous  and even u l t r a - h a z a r d o u s .  I n  t i m e s  

of peace ,  such  a c t i v i t e s  a r e  s u b j e c t  t o  s a f e t y  measures  

which c o n s t i t u t e  an e s s e n t i a l  e l ement  of n a t i o n a l  and 

i n t e r n a t i o n a l  e n v i r o n m e n t a l  law. But  when and where Vio lence  

b r e a k s  o u t ,  t h e s e  s a f e t y  measures ,  which v e r y s  of t e n  a r e  

based on "normal"  working c o n a i t i o n s , a r e  r e n d e r e d  i n e f f e c -  

m i l i t a r y  a c t i v i t i e s ,  become a  s o u r c e  of  p o l l u t i o n  which may. 

h a v e  d i s a s t r o u s  c o n s e q u e n c e s .  



The written laws of war have been rather slow to take into 

account these new developments. As far as the rules which 

limit the right of the parties to a conflict to inflict harm 

on each other are concerned, one sees a few elements of 

these modern developments in the so called Petersburg 

Declaration of 1868 and the Conventions and Declarations 

adopted at the Hague Peace Conferences of 1899 and 1907. The 

F i r s t  World War was the firsf war where all the terrible 

effects of the use of modern technology in warfare became 

apparent. The international community reacted by trying to 

develop rules which took these developments into account and 

limit t h e i r  consequences. However, these reactions did not 

lead to n~any positive results between the,wars. The Hague 

Rules on Air Warfare drafted by a committee of experts never 

became a treaty, although they have influenced S t a t e  

practice. An important achievement was the Geneva Protocol 

1 9 2 5  f o r b i d d i n g  t h e  u s e  of c h e m i c a l  a n d  b i o l o g i  ca  l w e a p o n s .  
6, 

B u t  i t  t o o k  some i m p o r t a n t  p o w e r s  some d e c a d e s  t o  r a t i f y  i t .  

A f t e r -  t h e  S e c o n d  W o r l d  War, t h e  g r e a t  c o d i f i c a t i o n  w h i c h  a t t e m p t e d  , 

t o  t r a n s f o r m  t h e  t r a u m a t i c  e x p e r i e n c e s  o f  t h e  War i n t o  a  

revision of the laws of war, the Geneva Conventions of 1949, 

does not really cope with the problem of the effect of 

technology on war. This was only done later by the ICRC in 

the so called Delhi rules, which dealt with weapons of mass 

destruction. These rules, however, became the victim of the 

cold war. It was only in the sixties that attempts to'make 

t h e  Laws o f  w a r  a d d r e s s  t h e m s e l v e s  t o  m o d e r n  q u e s t i o n s  m a d e p r o g r e s g  

The results are the two Protocols additional to the Geneva 
*) 

Conventions which were signed in 1977 and which c o n t a i n  a 

number of important provisions dealing with our s u b j e c t .  M e n t i o n  

s h o u L d a L s o b e m ~ d d o f  t h e  C o n v e n t i o n " o n  t h e  P r o h i b i t i o n  o f  

Environmental Modification Techniques for Hostile Purposes, 

which i s  one of the few results of the UN disarmament 

n e g o t i a t i o n s  a l s o  s i qned  i n  1977. 



AS far as the relations between the parties to a conflict a n d  

t h i r d  S t a t e s  a r e  c o n c e r n e d ,  w r i t t e n  L a u  h a s  b e e n  s l a w  t o  r e c o g n i z e  , 

t h e  d e v e l o p m e n r s  i u s t  d e s c r i b e d ,  a l t h o u g h  S t a t e s  w h i c h  a r e  n o t  

e n g a g e d  i n  t h e  c o n f l i c t  a r e  q u i t e  o f t e n  a s  much  t h r e a t e n e d  a s  a r e  

t h e  p a r t i e s t o t h e  c o n f l i c t .  The  s i d e  e f f e c t s  o f  m o d e r n w e a p o n r y d o n o t  

r e s p e c t  n a t i o n a l  b o u n d a r i e s ,  d o ' t h e  d a n g e r o u s  f o r c e s  w h i c h  may b e  

u n L e a s h e d  i f p e a c e f u l  a c t i v i t i e s  become  t h e  o b j e c t  o f  m i  L i t a r y  a t t a c k s .  

Cne o f  t h e  r e a s o n s  f o r  t h e  s L o 1 ~ n 2 s s  o f  t h i s  d e v e l o p m e n t  

i s  t h e  f a c t  t h a t  t h e  t r a d i t i o n a l  Law r e l - a t i n g  t o  

the position oi third S t a t e s ,  the law of neutrality has 

become z controversial subject matter. Neutrality has been 

1 
z h r o u n  i n t o  q u e s t i o n  i n  t h e  s y s t e m  o f  t h e  U n i t e d  N a t i s n e .  ' 

Different kinds of conflict have emerged, where it is no 

longer appropriate to speak of neutrality in traditional 

terms. Eut the fundamental dilemma of the law of neutrality 

remains, b o t h  for new t-ypes of conflict anci S h e r e  

neutrality in the tradition21 sense may no longer exist. The " 

relations between the parties to a conflict and those s t a t e s  

which are not engaged in that conflict are essentially 

peacetul relations, governed by the international law of p e a c e .  

On t h e  o t h e r  hand ,  i t  i s  i m p o s s i b L e  t o  i g n o r e  ' t h e  f a c t  t h a t  a 

war is going on..This fact has an impact, both in practical 

and in legal terms, o n  international relations as a ' 
whole. 

1 ~t is in this general perspective that this report a t t e m p t s  t o  , , 

deal with the problem described. It starts with the g e n e r a l  

d u t y  to protect the environment in times of peace, 

(111. 1) and the d u t y  of States to co-operate with a view t o  . 
p r o t e c t i n g  the environment (111. 2). It analyses how far the 

existence of an armed conflict affects the functioning and 

applicability of these rules(II1 3). It then turns to the 

traditional: rules concerning the position of third S t a t e s  in + 
times of war, that is t h e  Law o f  n e u t r a l i t y  (111. 4 ) .  ' ~t 



analyses further the law relating to the relations between I /  

belligerents, and whether.it has any bearing on the position 

of third States (111.5). The report. then deals with the con- 

sequences ofviolations of such rules, the question$of State 

responsibility. The important problem is whether the ' 

existence of an arme,d conflict exonerates the belligerents 

f r o n ,  their responsibility towards neutral States (I11 6). 

The report also examines the question of possible unilateral 

measures oi self-help (111 7). Finally, it addresses the 

question of institutional arrangements to put the necessary 

c o - c ~ e  r-a t 5 on on a firmer basis (IV) . 



111. ANALYSIS OF THE LEGAL POSITION 

1. The gene ra l  r u l e s  on  t h e  p r o t e c t i o n  o f  t h e  env i ronment  

The a c t s  o f  wa r f a re  desc r i bed  i n  t h e  p reced ing  chap te r  may cause damage 
/ I 

t o  t he  env i  ronment c;f r h i  r d  States.  The f i r s t  q u e s t i o n  must t h e r e f o r e  

b&: what a r e  t h e  r u l e s  o f  contemporary i n t e r n a t i o n a l  law which s e t t l e  

t h e  q u e s t i o n  whether i t  i s  l a w f u l  o r  n o t  t o  cause such damage? 

Ai though t h e  i n t e r n a t i o n a l  Law o f  t h e  env i ronment  i s  s t i l l  i n ' i t s  

in fancy,  a  number o f  p r i n c i p l e s  can be deduced f r om  c e r t a i n  t r a d i t i o n a l  

*:i;es of i n t e r n a t i o n a l  law, namely t h e  d u t y  o f  each S t a t e  n o t  t o  cause 
lk 

) dartage t o  t h e  env i ronment  o f  o t h e r  S ta tes .  Th i s  p r o h i b i t i o n  a l s o  a p p l i e s  

t o  areas beyond t h e  L i m i t s  o f  any e s t a b l i s h e d  t e r r i t o r i a l  j u r i s d i c t i o n .  

Moreover, one can no te  t h e  emergence o f  a  more g e n e r a l  ru le ,  a  d u t y  t o  

respec t  t h e  env i ronment  i n  general ,  i r r e s p e c t i v e  o f  i t s  geog raph i ca l  

s i t u a t i o n  and Legal regime. 

1 . I .  The o b l i g a t i o n  n o t  t o  cause damage t o  t h e  e n v i  ronment beyond t h e  L i m i t s  

o f  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  o f  a  S ta te .  

The duty  o f  Stabes n o t  t o  cause damage t o  t h e  env i ronment  o u t s i d e  t h e  L i n i  t s  

o f  t h e i r  t e r r i t o r i a l  j u r i s d i c t i o n  stems f rom t r a d i t i o n a l ,  deep l y  r o o t e d  

I p r i n c i p l e s  o f  p u b l i c  i n t e r n a t i o n a l  Law. The p r i n c i p l e  o f ' t h e  non- 

i n j u r i o u s  use o f  t e r r i t o r y  was e s t a b l i s h e d  b y  a  number o f  j u d i c i a l  , 

and a r b i t r a l  d e c i s i o n s  concern ing t h e  g e n e r a l  d u t y  n o t  t o  i n f r i n g e  t h e  

r i g h t s ,  and i n  p a , r t i c u l a r  t h e  t e r r i t o r i a l  r i g h t s ,  a f  o t h e r  S ta tes .  



Thus t h e  award by  Max Huber of  4 A p r i l  1928 i n  t h e  Palmas I s l a n d  

a r b i t r a t i o n  case s t a t es :  

" T e r r i t o r i a l  s o v e r e i g n t y  (...I i n v o l v e s  t h e  e x c l u s i v e  

r i g h t  t o  d i s p l a y  t h e  a c t i v i t i e s  o f  a  S ta te .  T h i s  r i g h t  

has as c o r o l l a r y  a  du ty :  t h e  o b l i g a t i o n  t o  p r o t e c t  w i t h i n  

t h e  t e r r i t o r y  t h e  r i g h t s  s f  o t h e r  States,  i n  p a r t i c u l a r  t h e i r  

r i g h t  t o  i n t e g r i t y  and i n v i o l a b i l i t y  i n  peace and i n  war, 

t i g e t h e r  w i t h  t h e  r i g h t s  wh ich  each S t a t e  may c l a i m  f o r  i t s  

n a t i o n a l s  i n  f o r e i g n  t e r r i t o r y .  1 1 "  (1) 

The judgment o f  t h e  I n t e r n a t i o n a l  Cour t  o f  J u s t i c e  i n  t h e  Co r f u  

Channel case a l s o  draws a t t e n t i o n  to :  I 
"every  S t a t e ' s  o b l i g a t i o n  n o t  t o  a l l o w  know ing l y  i t s  

@ I 
t e r r i t o r y  t o  be used f o r  a c t s  c o n t r a r y  t o  t h e  r i g h t s  o f  

o t h e r  stat'ks. ' '  (Z1 

Th i s  o b l i g a t i o n  i s  a l s o  t h e  e s s e n t i a l  b a s i s  o f  t h e  award i n  t h e  

T r a i l  Sme l te r  a r b i t r a t i o n  case, I n  i t s  award o f  11 March 1940, t h e  

t r i b u n a l  h e a r i n g  t h e  case d e c l a r e d  t h a t :  

"under t h e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  Law, as wet l as a 1 
o f  t h e  law o f  t h e  U n i t e d  States,  no S t a t e  has t h d -  r i g h t  I 
t o  use  o r  p e r m i t  t h e  use  o f  i t s  t e r r i t o r y  i n  such a  manner 

as t o  cause i n j u r y  b y  fumes i n  o r  t o  t h e  t e r r i t o r y  o f  

i ano the r  S t a t e  o r  t h e  p r o p e r t i e s  o r  persons  t h e r e i n ,  when 

t h e  case i s  o f  s e r i o u s  consequence and t h e  i n j u r y  i s  es tab -  
@ 

l i s h e d  b y  c l e a r  and c o n v i n c i n g  evidence;" (3) 

(1) 1 R I A A ,  p ,  8 3 9 .  

( 2 )  (1949) ICJ  Rep. 22, 

( 3 )  3 R I A A ,  p .  1 9 0 7 .  



Th i s  o b l i g a t i o n c a n a l s o  b e d e r i v e d f r o m a m o r e g e n e r a L p r i n c i p L e , t h a t o f t h e  ' 

p r o h i b i t i o n  o f  t h e  abuseo f  r i g h t s .  Th i s  p r i n c i p l e  i s  i n  t u r n r e g f f i r m o d  i n  , 
( 4 ) .  

A r t i c l e  300 o f  t h e  Convent ion o f  10 December 1982 on  t h e  Law o f  t h e  Sea, 

acco rd i ng  t o  which S t a t e s  P a r t i e s  t o  t h e  Convention: 

"undertake t o  d i s c h a r g e  i n  good f a i t h  th'e o b l i g a t i o n s  e n t e r e d  

i n t o  i n  c o n f o r m i t y  w i t h '  t h i s  Convention, and t o  e x e r c i s e  t h e  

r i g h t s ,  j u r i s d i c t i o n s  and freedoms recogn ized  i n  t h i s  

Convent ion i n  a  manner which would n o t  c o n s t i t u t e  an  abuse o f  

r i g h t . "  

Conceived i n  t h i s  gene ra l  way, t h e  p r i n c i p l e  n o t  o n l y  p r o h i b i t s  v i o l a -  

t-i.r;ns o f  t h e  t e r r i t o r i a l  r i g h t s  o f  o t h e r  States, b u t  a l s o  p r o t e c t s  

g e n e r a l l y  areas n o t  s u b j e c t  t o  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  of t h e  S t a t e  

i n  which t h e  p o l l u t i o n  o r i g i n a t e s .  I t  i s  t h e r e f o r e  f o r b i d d e n  t o  cause 

damage t o  t h e  env i ronment  beyond t h e  L i m i t s  o f  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  

o f  S ta tes .  The p r i n c i p l e  i s  r e a f f i r m e d  i n  q u i t e  s p e c i f i c ;  terms b y  a  

number o f  i n t e r n a t i o n a l  convent ions.  Thus, A r t i c l e  194 (2) o f  t h e  

Convent ion o n  t h e  Law o f  t h e  Sea p rov i des :  

"States s h a l l  t a k e  a l l  measures necessary t o  ensure t h a t  , 

a c t i v i t i e s  under t h e i r  j u r i s d i c t i o n  o r  c o n t r o l  a r e  so  conducted 

as n o t  t o  cause damage b y  p o l l u t i o n  t o  o t h e r  S ta tes  and t h e i r  

environment, and t h a t  p o l l u t i o n  a r i s i n g  f rom i n c i d e n t s  o r  a c t i -  

v i  t i e s  undser t h e i r  j u r i s d i c t i o n  o r  c o n t r o l  does n o t  spread 

1 beyond t h e  a reas  where t h e y  e x e r c i  sesove re i gn  r i g h t s  i n  accor -  

! dance w i t h  t h i s  Convention." 

The preamble t o  t h e  European Convent ion on Long-range Transboundary 
( 5  > 

A i r  P o l l u t i o n  o f  13 November 1979 reproduces t h e  same p r i n c i p l e .  

- 
( 4 )  I L M  1982, p. 1309. 

( 5 )  I L M  1979, p. 1442. 



However, a  number o f  p r o v i s i o n s  , i n  co r i ven t ions  e n l a r g e  t h i s  o b l i g a t i o n  

t o  cover zones s u b j e c t  t o  t h e  s o v e r e i g n t y  of  t h e  S t a t e  i t s e l f .  The most 

i m p o ~ t a n t  o f  these, i n  te rms  o f  geog raph i ca l  scope and number o f  s i g n a t o r i e s ,  

-is no doubt  t h e  Convent ion on t h e  Law o f  t h e  Sea. A r t i c l e  192 o f  t h a t  I 
Convent ion reads : 

*.a I 

I 

"S ta tes  have t h e . o b L i g a t i o n  t o  p r o t e c t  and pres'erve ' t h e  

ma r i  ne e n v i  ronment . " 
* I 

The o t h e r  p r o v i s i o n s  o f  P a r t  XI1 o f  t h e  Conven t ion  f u r n i s h  numerous 

d e t a i l s  as t o  t h e  substance o f  t h i s  genera t  o b l i g a t i o n .  I 
The o b l i g a t i o n  n o t  t o  p c l l u t e  t h e  mar ine  env i ronment  was a l s o  La i d  @ 
down sys temat i  c a l l y  b y  m u l t i  Ls te raL  t r e a t j e s  p r e c e d i n g  t h e  C o i ~ v e n t i o n  

on  t he  Law of t h e  Sea. Thus, a c c o r d i n g  t o  A r t i c l e  1 o f  t h e  Convent ion 

on  t h e  P r e v e n t i o n  o f  Ma r i ne  P o l l u t i o n  b y  Dumping o f  Wastes and o t h e r  
(6 1 

M a t t e r  o f  29 December 1972, C o n t r a c t i n g  P a r t i e s  s h a l l  i n d i v i d u a l l y  

and c o l l ~ c t i v e l y  promote t h e  e f f e c t i v e  c o r i t r o l  o f  a l l  sources o f  p o l l u t i o n  

o f  t h e  mar ine e n v i  ronment. The 0s Lo ( r e g i o n a l )  Converit i o n  o f  , 

( 7 )  
15 February 1972  provide.^ i n  A r t , i c l e  1 f o r  t h e  same o b l i g a t i o n  i n  terms 

, 

b o t h  w ider  and more s p e c i f i c .  

"The C o n t r a c t i n g  P a r t i e s  p l edge  themselves t o  t a k e  a l l  

p o s s i b l e  s t eps  t o  p r e v e n t  t h e  p o l l u t i o n  o f  t h e  sea b y  

substances t h a t  a r e  L i a b l e  t o  c r e a t e  hazards  t o  human hea l th ,  

1 t o  harm L i v i n g  resources  and mar ine  L i f e ,  t o  'damage amen i t i e s  

o r  t o  i n t e r f e r e  w i t h  o t h e r  l e g i t i m a t e  uses oT t h e  sea." 

(6) ILM 1972, p. 1293;A.C. K i s s  (ed.1, Se lec ted  M u l t i l a t e r a l  T r e a t i e s  
i n  t he  F i e l d  o f  t h e  Environment, UNEP, 1982, p. 280. 

( 7 )  JLM 1972, p. 262; K iss,  op. LC:. p. 416. - 



The P a r i s  Convent ion o f  4  June 1974 f o r  t h e  P r e v e n t i o n  o f  Mar ine 
(8) 

p o l l u t i o n  f rom Land-based Sources con ta i ns  i ~ n  A r t i c l e  1 (1>  a  s i m i l a r ,  

bu t  even more d e t a i l e d ,  o b l i g a t i o n :  

"The c o n t r a c t i n g  p a r t i e s  p ledge  themselve-s t o  t a k e  a1 L p o s s i b l e  

s teps  t o  p reven t  p o l l u t i o n  o f  t h e  sea, b y  which i s  meant t h e  

i n t r o d u c t i o n  b y  man, d i r e c t l y  o r  i n d i r e c t l y ,  o f  substances o r  

energy i n t o  t h e  mar ine  env i ronment  ( i n c l u d i n g  e s t u a r i e s )  r e s u l t i n g  

i n  such d e l e t e r i o u s  e f f e c t s  as hazards t o  human hea l th ,  harm 

t a  l i v i n g  resources  and t o  mar ine  ecosystdms, damage t o  

amen i t i e s  o r  i n t e r f e r e n c e  w i t h  o t h e r  L e g i t i m a t e  uses o f  t h e  

b. sea." 
! 

P a r t  Ly under  t h e  s t i m u l u s  o f  t h e  U n i t e d  N a t i o n s  Environment Programme * , 

(UNEP) ,, a  whole s e r i e s  o f  r e g i o n a l  convent iona 1 schemes, compr i s i ng  

f o r  t h e  most p a r t  an a c t i o n  plan, a  gene ra l  conven t i on  and a d d i t i o n ' a l  , 

p ro toco ls ,  have seen t h e  L i g h t  o f  day. Under each o f  t hese  schemes 

t h e  gene ra l  o b l i g a t i o n  i s  La i d  down no t  t o  damage t h e  mar ine env i ronment  

by p o l l u t i o n .    he e a r l i e s t  o f  these  convent ions, conc luded b e f o r e  . the 

days o f  t h e  UNEP, has a s i t s  purpose t h e  p r o t e c t i o n  o f  t h e  mar ine env i r on -  

ment i n  t h e  B a l t i c  Sea Area ( H e l s i n k i  Conven t ion  o f  20 March 1974).(~)1t 

s t a t e s  i n  A r t i c l e  3 t h a t  C o n t r a c t i n g  P a r t i e s  s h a l l  i n d i v i d u a l l y  o r  

j o i n t l y  t ake  a l l  a p p r o p r i a t e  l e g i s l a t i v e ,  a d m i n i s t r a t i v e  o r  o t h e r  r e l e v a n t  - 
measures i n  o r d e r  t o  p reven t  and aba te  p o l l u t i o n  and t o  p r o t e c t  and 

B enhance' t h e  mar ine env i ronment  o f  t h e  B a l t i c  Sea Area, 
! 

(8) ILM, 1974, p. 352; Kiss, op. - c i t .  p. 446. - 

(9) ILM, 1974, p. 544, Kiss, - -  op. c i t . ,  p..416. 



Among t h e  r e g i o n a l  conven t ions  drawn up under  t h e  ausp ices  o f  t h e  UNEP, 
(10) 

t h a t  o f  Kuwait, s igned  on  24 A p r i l  1978, " fo r  co -opera t ion  on  t h e  p r o t e c t i o n  

. o f  t h e  mar ine environment f rom p o l l u t i o n "  c o n t a i n s  a  p a r t i c u l a r l y  s i g n i f i c a n t  

o b l i g a t i o n  f rom t h e  p o i n t  o f  v iew o f  t h i s  enqu i r y .  A r t i c l e  3(a)  reads: 
i 

"The Cont , ract ing S t a t e s  s h a l l ,  i n d i v i d u a l l y  and /o r  j o i n t l y ,  t a k e  

. a l l  a p p r o p r i a t e  measures i n  accordance w i t h  t h e  p r e s e n t  Conven t ion  

and those  p r o t o c o l s  i n  f o r c e  t o  which t h e y  a r e  p a r t y  t o  p reven t ,  

aba te  and combat p o l l u t i o n  o f  t h e  mar ine  env i ronment  i n  t h e  Sea 

Area;" 

Genera l  o b i i g a t i o n s  o f  a s i m i l a r  nature,  a l t h o u g h  worded d i f f e r e n t l y ,  a r e  t o  

be found i n  t h e  Barce lona Conven t ion  o f  1 6  February 1976 f o r  t h e  P r o t e c t i o n  6 
(11 1 

o f  t h e  Med i te r ranean  Sea a g a i n s t  P o l l u t i o n  ( A r t i  c l e  41, t h e  A b i d j a n  Conven t ion  

o f  23 March 1981 f o r  Co-operat ion i n  t h e  P r o t e c t i o n  and Development o f  t h e  

Mar ine  and Coas ta l  Env i  ronment o f  t h e  West and C e n t r a l l A f  r i  can Reg ion (12%Ar t i  c l e  4j, 

t h e  Jeddah Regiona 1 conven t i on  o f  1 4  February 1982 f o r  t h e  C o n ~ e n v a t i ~ o n  o f  t h e  Red Sea 

and Gu 1 f 0.f Aden Env i  ronment 
(13) 

(Are icCe 4 )  and t h e  Convent i o n  o f  Cartagena o f  

24 March 1983 f o r  t h e  P r o t e c t i o n  and t h e  Development o f  t h e  Mar ine  ~nv i ronme; i t  o f  
(14) 

t h e  Wider Caribbean Region ( A r t i c l e  4). 

Th i s  p r i n c i p l e  i s  a l s o  r e a f f i r m e d  i n  a  number o f  non -conven t i ona l  i n s t r u m e n t s  
(15) 

The b a s i c  t e x t  on t h e  s u b j e c t  i s  p r i n c i p l e  21 o f  t h e  Stockholm D e c l a r a t i o n :  

"S ta tes  have, i n  accordance w i t h  t h e  Cha r t e r  o f  t h e  U n i t e d  Na t i ons  

arid t h e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  Law, t h e  s o v e r e i g n  r i g h t  t o  

e x p l o i t  t h e i r  own rescu rces  pu r suan t  t o  t h e i r  own e n v i  r onmen ta l .  

p o l i c i e s ,  and t h e  r e s p o n s i b i l i t y  t o  ensure t h a t  a c t i v i t i e s  w i t h i n  a $) 
t h e i r  j u r i s d i c t i o n  o r  c o n t r o l  d o  n o t  cause damage t o  t h e  env i ronment  

o f  o t h e r  S t a t e s  o r  o f  a reas  beyond t h e  1 i " i t s  o f  n a t i o n a l  j u r i s -  

d i c t i o n . "  

(10) ILM 1978, p. 501; Kiss, op. LC., p, 486. 

(11) ILM 1976, p. 290; Kiss, 9. c i t . ,  p. 466. - 
(12) ILM 1981, p. 746. 

(13) W.E. Burhenne (ed.), I n t e r n a t i o n a l  Env i r onmen ta l  Law, M u l t i l a t e r a l  Agree- 
ments, B e i t r a g e  z u r  Umwel tges ta l tung  B 7 PO. 982: 13/1. 

(14) ILM 1983, p. 221. 

(151 ILM 1972, p. 1416. 



~t i s  repeated word f o r  word, moreover, i n  t h e  i n t e r n a t i o n a l  conven t ions  j u s t  

ment ioned. I t  i s  a l s o  i n c o r p o r a t e d  i n  t h e  Cha r t e r  o f  t h e  Economic R igh t s  and 

D u t i e s  o f  States, adopted b y  t h e  U n i t e d  Na t i ons  GeneraL ~ s s e ' m b l ~  on 
(16) 

12 December 1974, t h e  i n t r o d u c t o r y  D e c l a r a t i o n  t o  t h e  success ive  programmes o f  

a c t i c n  of t h e  European Communities on t h e  environment,  and t h e  F i n a l  Ac t  of  

t h e  Conference on S e c u r i t y  and Co-operat ion i n  Europe, adopted i n  H e l s i n k i  
(17) 

on ? August 1975. One m igh t  add t o  t h i s  l i s t  numerous t e x t s  adopted on a 

r e g i o n a l  b a s i s  (European Communities, OECD, C o u n c i l  o f  Europe). Las t l y ,  

A r t i c l e  I1  o f  t h e  ~ e s o ' l u t i o n  o f  t h e  I n s t i t u t e  o f  I n t e r n a t i o n a t  Law on t h e  

p o l l u t i o n  o f  r i v e r s  and Lakes adopted i n  Athens i n  September 1979 (I8) repea t s  

word f o r  w ~ r d  p r i n c i p l e  21 o f  t h e  Stockholm Dec la ra t i on .  

R These r u r e s  have a l s o  been a p p l i e d  by judgments d e l i v e r e d  b y  domest i c  cou r t s .  
1 
I 

t ie re  a r e  two recen t  examples cancern ing p o l l u t i o n  o f  th.e Rhine b y  c h l o r i d e s .  
(19) 

F i r s t l y ,  t h e  S t rasbourg  Admin is t ra t i v ,e  Cour t  d e c l a r e d  unlawfuL, i n  i t s  

judgment o f  27 J u l y  1983, t h e  P r e f e c t o r a l  Decree a u t h o r i z i n g  Mines domania les 

de  Potasse dlALsace t o  d i s cha rge  r e s i d u a l  s a l t s  i n t o  t h e  Rhine, o n  t h e  ground 

t h a t  t h e  French a u t h o r i t i e s  must t a k e  c a r e  n o t  t o  a u t h o r i z e  a c t i v i t i e s  hav i ng  

Ly harmful ,  se r i ous  and abnorma L consequences o u t s i d e  t h e  n a t i o n a  L 

t e r r i t o r y .  I n  t h e  case i n  po i n t ,  t h e  a u t h o r i t i e s  should, b e f o r e  g r a n t i n g  t h e  . 

a u t h o r i z a t i a n  requested, have c a r r i e d  o u t  a d e t a i l e d  i n v e s t i g a t i o n  of t h e  

e f f e c t s  abroad o f  t h e  d i s cha rges  i n  q u e s t i o n  and have assessed t h e  consequences 

t he reo f .  Secondly, t h e  Rotterdam c o u r t  heCd, i n  an  a c t i o n  b rough t  a g a i n s t  

\ 

%,  
I ' 

(16) ILM 1975, p. 251. 

(17j ILN 1975, p -  1292 

C19j Annuaire, I n s t i t u t e  o f  I n t e r n a t i o n a l  Law, Vol.  58, 11, 1979, p. 198. 



Mines de Potasse d lA lsace  by  Dutch h o r t i c u l t u r i s t s  who cons idered  t h e y  had I 
s u f f e r e d  damage as  a r e s u l t  o f  t he  s a L i n i f i c a t i o n  o f  t h e  wa te rs  o f  t h e  Rhine, I 
t h a t  none o f  t h e  use rs  o f  t h e  wa te rs  o f  t h e  Rhine was e n t i t l e d  t o  use i t s  

wa te r s  w i t h o u t  r espec t  f o r  t h e  r i g h t s  o f  o t h e r  use r s  
(20) 

The p r a c t i c e  we have i u s t  desc r i bed  a l s o  l eads  us  t o  draw t h e  c o n c l u s i o n  t h a t  

the o b l i g a t 5 o n  n o t  t o  cause damage t o  t h e  env i ronment  beyond t h e  L i m i t s  o f  t h e  

t t r - r i t o r i a l  j u r i s d i c t i o n  o f  a  S t a t e  i s  a  r u l e  o f  customary i n t e r n a t i o n a l  Law. I 
Fcr ? ? ~ e  2urposes o f  t h i s  enqui ry ,  i t  i s  impo r t an t  t o  s t r e s s  t h r e e  consequences 

f L&ing there f rom:  

- a d u t y  of abs ten t ion ,  t h a t  i s  a  d u t y  o f  S t a t e s  t o  a b s t a i n  f r om  causing, 

I by t h e i r  o f f i c i a l  a c t i v i t i e s ,  damage t o  t h e  env i ronment  beyond t h e  t e r r i t o r i a l  

l i m i t s  o f  t h e  State;  

- a d u t y  o f  p reven t ion ,  t h a t  i s  t h e  d u t y  o f  S t a t e s  t o  ensure  t h a t  damage t o  t h e  

env i ronment  beyond t h e  L i m i t s  o f  t h e i r  t e r r i t o r i a l  i u r i  s d i c t i o n  i s  n o t  caused 

b y  sources under  t h e i r  c o n t r o l .  Th i s  o b l i g a t i o n  i m p l i e s  a d u t y  t o  s u p e r v i s e  I 
p r i v a t e  a c t i v i t i e s ,  b u t  i t  a l s o  invo lves ,  i n  a  v e r y  g e n e r a l  manner, a  d u t y  I 
t o  p r e v e n t  damage from whatever  source; I 

- a d u t y  t o  have due rega rd  t o  t h e  e x t r a - t e r r i t o r i a l  e f f e c t s  wh ich  a govern -  

men ta l  d e c i s i o n  ( f o r  example an  a u t h o r i z a t i o n )  m igh t  have. 

i, 
(20) Ar.rondissementsrechtbank, Rotterdam, H a n d e l s w e r k e r i i  G.J. Bier& 0tIxx.s 

6, 
v M ~ n e s  de Potasse dlALsace, 16 December 1983. For  a n  a n a l y s i s  o f  t h e  
judgment, see Rest, Env i ronmenta l  P o l i c y  and Law 12 (19841, pp. 37 e t  seq., 
tdem, Urnwelt- und P lanungsrech t  1984, pp. 148 e t  seq. 
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As we s h a l l  see (see 6 below), acco rd i ng  t o  t h e  g e n e r a l  r u l e s  o f  i n t e r n a t i o n a l  

r e s p o n s i b i l i t y ,  t h e  e x i s t e n c e  o f  an armed c o n f l i c t  does n o t  r e l i e v e  t h e  p a r t i e s  

t, t h e  conf  L i c t  from these  d u t i e s .  

1 .Z The d u t y  o f  S ta tes  t o  r espec t  t h e  env i ronment  i n  g e n e r a l  

\ 

A .or+ s+neraL r u l e  must be cons idered  i n  t h i s  context ,  namely t h e  o b l i g a t i o n  

of Sttat$es t o  r espec t  t h e  env i  ronment i n  genera l ,  i r r e s p e c t i v e  o f  t h e  Lega 1 reg ime t o  

which i t  i s  sub jec t ;  t h a t  o f  t h e  S t a t e  i t s e l f ,  ano ther  S t a t e  o r  no S ta te .  

T h i s  r u l e  goes f u r t h e r  t h a n  t h e  r u l e  we have j u s t  analysed, namely t h e  p r o h i b i t i o n  

on caus ing  damage t o  t h e  env i ronment  beyond t h e  L i m i t s  o f  n a t i o n a l  j u r i s d i c t i o n .  

Th i s  g e n e r a l  r u l e  i s  i m p l i c i t  i n  t h e  r u l e s  on  t h e  p r o t e c t i o n  o f  t h e  mar ine 

env i ronment  ment ioned a t  1  .I. These r u l e s  n o t  o n l y  p r o v i d e  f o r  an  o b l i g a t i o n  

n o t  t o  cause damage t o  t h e  env i rcnment  beyond t h e  L i m i t s  o f  t h e  t e r r i t o r i a l  wa te rs  and 

t h e  e x c l u s i v e  e c o ~ o m i c  zone, b u t  t h e y  a l s o  concern t h e  mar ine  env i ronment  i n  
I 

areas  w i t h i n  t h e  j u r i s d i c t i o n  o f  S ta tes .  

The g e n e r a l  o b l i g a t i o n  t o  r espec t  t h e  env i ronment  i s a l r o  La iddown i n t r e a t i e s  con-. 

c e r n i n g  o t h e r  s e c t o r s  o f  t h e  env i ronment .  As regards  wate rcourses  and lakes, 

numerous t r e a t i e s ,  f o r  t h e  most p a r t  b i l a t e r a l ,  p r o v i d e  f o r  a n  o b l i g a t i o n  

on  t h e  p a r t  o f  t h e  c o n t r a c t i n g  p a r t i e s  n o t  t o  damage t h e  q u a l i t y  o f  t h e  u a t e r s  

r e f e r r e d  t o  (21 2 

h 
I 

--- ----- 
(21) V.A. Kiss, Survey o f  Cur ren t  Developemnts i n  I n t e r n a t i o n a l  Envi  ronmenta l  

Law, IUCN, 1976 pp: 73-74 and J. 6 .  Lammers, P o l l u t i o n  o f  I n t e r n a t i o n a l  
Watercourses, N i j h o f f ,  1984, pp. 98-147. 



As rega rds  p o l l u t i o n  o f  t h e  atmosphere, A r t i c l e  2 o f  t h e  Geneva Conven t ion  
(22.1 

o f  13  November 1979 on  Long-range Transboundary A i r  P o l l u t i o n  s t a t e s :  

  he C o n t r a c t i n g  Pa r t i e s ,  t a k i n g  due account  o f  t h e  f a c t s  and 

problems invo lved ,  a r e  determined t o  p r o t e c t  man and h i s  env i ronment  I 
a g a i n s t  a i r  p o l l u t i o n  and s h a l l  endeavour t o  l i m i t  and, as  f a r  as I 
poss ib le ,  gradua L l y  reduce and p r e v e n t  a,i r p o l l u t i o n  i n c l u d i n g  

long-range t ransboundary  a i  r p o l  Lu t ion . "  

Specia t % e n t i o n  must be made o f  t h e  p r o t e c t i o n  o f  t h e  env i ronment  i n  a reas  I 
which m y  be cons idered  as fo rm ing  t h e  "common h e r i t a g e  o f  mankind." A l t hough  

( 23 )  
t h f s  concept  was fo rmu la ted  o n l y  r e c e n t l y  , i t s  appearance was immed ia te l y  

accompanfed b y  t h e  o b l i g a t i o n  t o  p r o t e c t  t h e  env i ronment .  Th i s  o b l i g a t i o n  

1 i s  i m p l i c i t  i n  t h e  f i r s t  ma jo r  t r e a t y  r e l a t i n g  t o  t h i s  concept, t h e  UNESCO 6 
Conven t ion  o f  23 November 1972 f o r  t h e  P r o t e c t i o n  o f  t h e  World C u l t u r a l  and 

( 2 4 )  
NaturaL Her i tage .  The " n a t u r a l  h e r i t a g e "  which, under  A r t i c l e  4, each o f  t h e  

S t a t e s  P a r t i e s  p ledges  i t s e l f  t o  p r o t e c t ,  conserve, p r e s e n t  and t r a n s m i t  t o  ' I  
f u t u r e  generat ions,  may" i n c l u d e  n a t u r a l  fea tu res ,  g e o l o g i c a l  and p h y s i o g r a p h i c a l  

formations, n a t u r a l  s i t e s  o r  d e l i n e a t e d  a reas  which c o n s t i t u t e  t h e  hab.i t a t  o f  

t h r e a t e n e d  an ima l  and p l a n t  spec ies.  The Agreement Govern ing t h e  A c t i v i t i e s  I 
o f  S t a t e s  on  t h e  Moan and Other  C e l e s t i a l  Bodies, wh ich  has been open f o r  

(25) 
s i g n a t u r e  s i n c e  5 December 1979, devo tes  a  s p e c i a l  a r t i c l e  t o  t h e  p r o t e c t i o n  

o f  t h e  Lunar env i ronment  ( A r t i c l e  7). Las t l y ,  t h e  most comprehensive and ' I  
e x p l i c i t  t e x t  i n  t h i s  respec t ,  t h e  Conven t ion  o n  t h e  Law o f  t h e  Sea, p r o v i d e s  I 
i n  P a r t  X I ,  wh ich d e c l a r e s  t h e  sea-bed and ocean f l o o r ,  t h e  "Area", t o  be I 
t h e  common h e r i t a g e  o f  mankind, t h a t  t h e  necessary measures s h a l l  be t aken  

) @ 

( 2 2 )  ILM 1979, p .  1442. I 
( 2 3 )  V - A .  Kiss, La n o t i o n  de pa t r i rno i r?e  commun d e  L'humanitC, R C A D I .  . 

VOL. 175, pp. 103-255; 

( 24 )  ILM 1972, p. 1358. 

(25) XLM 1979, p. 1434. 



t o  ensure e f f e c t i v e  p r o t e c t i o n  f o r  t h e  env i ronment  f rom h a r m f u l  e f f e c t s  which 

may a r i s e  f rom a c t i v i t i e s  i n  t h e  Area ( A r t i c l e  145). The same a r t i c l e  e n t r u s t s  

s p e c i f i c  t a s k s  i n  connec t i on  w i t h  t h e  i n t e r n a t i o n a l  o r g a n i z a t i o n  s e t  up t o  

a d m i n i s t e r  t h e  Area, t h e  "Au tho r i t y " .  

13 a d d i t i o n  t o  t h i s  c o n v e n t i o n a l  p r a c t i c e ,  which has created, if n o t  i d e n t i c a l ,  

a t  least-  converg ing  ru les ,  t h e r e  i s  a  Large number o f  non-b ind ing i ns t r umen ts  

d z t i n g  back t o  t h e  beg inn i ng  o f  t h e  1970's.  Seve ra l  r e s o l u t i o n s  and recommenda- 
' 

t l o n s  adopted by  i n t e r n a t i o n a l  o r g a n i z a t i o n s  a r e  based on  t h e  i dea  t h a t  S t a t e s  

hzve  d u t i e s  i n  t h i s  f i e l d .  We s h a l l  mere ly  o u t l i n e  t h e  main ones here: 

The D e c l a r a t i o n  o f  t h e  Stockholm Conference o n  t h e  human environment,  adopted 

ir. June 7972, s t a t e s  t h a t  t h e  e a r t h 8 s  n a t u r a l  resources  must be safeguarded 

f o r  t h e  b e n e f i t  o f  p resen t  and f u t u r e  gene ra t i ons  ( p r i n c i p l e  21, t h e  c a p a c i t y  

o f  t h e  e a r t h  t o  produce v i t a l  renewable resources  must be ma in ta i ned  ( p r i n c i p l e  3), 

non -renewable resources must be employed i n  such a way as t o  guard  a g a i n s t  t h e  

danger  o f  t h e i r  f u t u r e  exhaus t i on  ( p r i n c i p l e  5 )  and d i s c h a r g e s  damaging t o  t h e  

env i ronment  must be h a l t e d  ( p r i n c i p l e  6 ) .  I t  i s  e x p r e s s l y  s t a t e d  t h a t  S t a t e s  must 

t a k e  a l l  p o s s i b l e  s t eps  t o  p reven t  p o l l u t i o n  o f  t h e  seas ( p r i n c i p l e  7). , I n  

t h e  same cdnnect ion, t h e  U n i t e d  N a t i o n s  Genera l  Assembly proclaimed, b y  a 

R e s o l u t i o n  da ted  30 October 1980, t h e  h i s t o r i  c a l  r e s p o n s i b i  L i t y  o f  S t a t e s  f o r  

t h e  p r e s e r v a t i o n  o f  n a t u r e  f o r  p resen t  and f u t u r e  genesa t iohs  and c a l l e d  upon 

S t a t e s  t o  demonstrate due concern and t a k e  t h e  measures necessary f o r  p r e s e r v i n g  

n a t u r e  and a l s o  t o  co-operate t o  t h a t  end. Two years  L a t e r  o n  28 October 1982, 



( 2 6 )  
Nature, which s t a t e s  i n t e r  a l i a  t h a t  n a t u r e  s h a l l  be r espec ted  and i t s  

e s s e n t i a l  processes s h a l l  n o t  be impai red, that  t h e  g e n e t i c  v i a b i l i t y  

o f  t h e  e a r t h  s h a l l  n o t  be compromised and t h a t  ecosystems and organisms, 

as  w e l l  as  n a t u r a l  resources, s h a l l  be managed t o  ach ieve  and m a i n t a i n  

opt imum s u s t a i n a b l e  p r o d u c t i v i t y .  A c t i v i t i e s  which m igh t  have a n  impac t  

OF! n a t u r e  s h a l l  be c o n t r o l l e d  and t h e  b e s t  a v a i l a b l e  t e c h n o l o g i e s  t h a t  

m fn im i se  s i g n i f i c a n t  r i s k s  t o  n a t u r e  o r  o t h e r  adverse e f f e c t s  s h a l l  be used. 

D i scha rge  o f  p o l l u t a n t s  i n t o  n a t u r a l  systems s h a l l  be avoided. Each S t a t e  

s h a l l  g i v e  e f f e c t  t o  t h e  p r o v i s i o n s  o f  t h e  Cha r t e r  t h rough  i t s  competent 

o rgans  and i n  co -opera t ion  w i t h  o t h e r  States.  

L a s t l y ,  t h e  domest i c  p r a c t i c e  o f  S t a t e s  con f i rms  t h e  r e c o g n i t i o n  o f  t h e i r  

d u t y  t o  p r o t e c t  t h e  env i ronment  . A L L  Leg is  L a t i o n  t o  p r o t e c t  t h e  env i ronment  6 
stems f r om  t h e  c o n v i c t i o n  t h a t  such a  d u t y  e x i s t s ,  a l t h o u g h  t h e  p r e c i s e  

n a t u r e  of t he  d u t y  i s  n o t  a lways de f ined ,  A number o f  s t a t e s  have, however, 

s a n c t i o n e d  and r e i n f o r c e d  t h e  d u t y  by  means o f  c o n s t i t u t i o n a l  i n s t r umen ts ,  

A t  p i-esent some 20 n a t i o n a l  c o n s t i t u t i o n s  c o n t a i n  p r o v i s i o n s  d e c l a r i n g  t h a t  

t h e  S t a t e  must p r o t e c t  t h e  environment,  and i t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  

v i r t u a l l y  no c o n s t i t u t i o n  enacted s i n c e  t h e  b e g i n n i n g  o f  t h e  1970's 

d i s r e g a r d s  t h i s  task, t h e  f u l f i l m e n t  o f  which i s  s t a t e d  t o  be one o f  t h e  

g e n e r a l  o b j e c t i v e s  o f  t h e  v a r i o u s  n a t i o n s  concerned. By way o f  example, 

we s h a l l  ment ion  here  o n l y  A r t i c l e  24(1>  o f  t h e  Greek C o n s t i t u t i o n ,  

wh ich  en te red  i n t o  f o r c e  o n  11 June 1975: 

( 2 6 )  GAOR, 37 th  Session, Suppl, no. 51, 1982/83,  p. 117, 



. "The p r o t e c t i o n  o f  t h e  n a t u r a l  and c u l t u r a l  env i ronment  c o n s t i t u t e s  

a  d u t y  o f  t h e  S ta te .  The S t a t e  i s  bound t o  adopt s p e c i a l  p r e v e n t i v e  o r  

r e p r e s s i v e  measures f o r  t h e  p r e s e r v a t i o n  o f  t h e  environment." 

t a s t i y  t h e  q u e s r i o n  a r i s e s  whether t h i s  e s t a b l i s h e d  p r a c t i c e  o f  a d o p t i n g  

t cnvenr ions ,  i n t e r n a t i o n a l  r e s o l u t i o n s  and c o n s t i t u t i o n a l  p r o v i s i o n s  has 

a l r e a d y  i e d  fc t h e  c r e a t i o n  o f  a  r u l e  o f  customary i n t e r n a t i o n a l  law. I s  

t h e r e  i; gene ra l  o b l i g a t i o n  on  t h e  p a r t  o f  S t a t e s  t o  r espec t  and p r o t e c t  

t h e  env'ronment? The e lements o f  c o n v e n t i o n a l  p r a c t i c e  which we have des- 

c r i o e d  43 o r d e r  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  customary r u l e s  may Lead t o  

c o r i f l i c r i n g  conc l us i ons  as regards  t h e  e f f e c t  o f  accumulated t r e a t y  p r o v i s i o n s .  , 
On t he  one h a d ,  t h e  i n t e r  a l i o s  a c t a  r u l e  con f i rmed by  A r t i c l e  3 4  of t h e  

Vienna Convent ion o f  29 May 1969 on t h e  Law o f  T r e a t i e s p r o h i b i t s  i n  p r i n c i p l e :  

e x z r a p o l a t i o n s .  L i kew i se?  one canbe o f  t h e  op!nioq t h a t  t h e a d o p t i o n  o f  a  t r e a t y r u l . ~  i s  

c l e a r  i n d i c a t i o n  ?ha t  t h e  c o n t r a c t i n g  S t a t e s  a r e  o f  the o p i n i o n  t h a t  t h e  rt11.e does 

n o t  o t h e r w i s e  e x i s t .  On t h e  o t h e r  hand, t h e  p r o l i f e r a t i o n  o f  comparable 

c l auses  i n  numerous t r e a t i e s  can be s a i d  t o  be a  m a n i f e s t a t i o n  o f  !'a gene ra l  

p r a c t i c e  accepted as Law", t h a t  i s t  t o  say, i t ,  i s  tantamount t o  t h e  

c r e a t i o n  o f  a  customary r u l e  w i t h i n  t h e  meaning of A r t i c l e  3 8 ( l ) ( b )  o f  t h e  

S t a t u t e  af t h e  I n t e r n a t i o n a l  Cour t  o f  J u s t i c e .  Such a  wide-ranging q u e s t i o n ,  

cannot  be s e t t l e d ,  w i t h i n  t h e  c o n f i n e s  o f  t h i s  enqu i ry .  S u f f i c e  i t  t o  say 

t h a t  t h e  p r o l i f e r a t i o n  o f  t r e a t y  r u l e s  and t h e  i n t e r n a t i o n a l  r e s o l u t i o n s  

and c o n s t i t u t i o n a l  p r o v i s i o n s  Lay ing  down t h e  o b l i g a t i o n  o f  the ;S ta te  t o  

p r b t e c t  t h e  env i ronment  may be cons idered  as demons t ra t ing  th,e g e n e r a l  

r e c o g n i t i o n  of a necess i t y .  I t  w i l l  be r eca l l ed ,  the re fo re ,  t h a t  one o f  t h e  

e lements o f  i n t e r n a t i o n a L  custom i s  o p i n i o  j u r i s  s i v e  n e c e s s i t a t i s ,  



One may t h e r e f o r e  be i n c l i n e d  t o  ask  whether  t h e  g e n e r a l  r u l e  p r e s c r i b i n g  

t h e  p r o t e c t i o n  of, and r espec t  for., t h e  environment,  if i t  i s  n o t  , 

y e t  a  r u l e  o f  p o s i t i v e  customary Law, cannot be cons idered  a t  t h e  v e r y  

Least  a  customary r u l e  i n  t h e  making. 

2. Duty t o  co-operate 

2 -  1 F ~ r m s  o f  co -opera t ion  

I n  t h e  s f t u a t i o n s  which a r e  t h e  o b j e c t  o f  t h i s  r epo r t ,  i t  i s  v e r y  i m p o r t a n t  

t h a t  S ta tes  work t o g e t h e r  t o  p r e v e n t  harm b e i n g  done t o  t h e  env i ronment  

1 o f  o t h e r  S ta tes  o r  t o  areas beyond n a t i o n a l  j u r i s d i c t i o n .  Th i s  co -ope ra t i on  

may t a k e  v a r i o u s  forms: a  f i r s t  e lement  i s  warri ing. A S ta te ,  which 
ti 

knows about  a  danger  t o  t h e  env i ronment  o f  o t h e r  States,  i n  p a r t i c u l a r  

t h e  S t a t e  under  j u r i s d i c t i o n  o f  wh ich  t h e  source  o f  t h e  danger  i s  s i t u a t e d ,  

shou ld  warn such o t h e r  S ta tes .  A second e lement  . i s  a  d u t y  o f  p reven t i on .  

The S t a t e  under  t h e  j u r i s d i c t i o n  o f  wh ich  t h e  source  i s  s i t u a t e d  shou ld  

p r e v e n t  t h e  danger  f rom m a t e r i a l i z i n g .  Any o t h e r  S t a t e  which i s  i n  a  

p o s i t i o n  t o  m i t i g a t e  t h e  consequences o f  an  i n c i d e n t  shou ld  do  so. - 
There i s  t h e  element o f  concer ted  a c t i o n .  A n  i n c i d e n t  may r e q u i r e  

a c t i o n  ( p a r a l l e l  o r  complementary) by d i f f e r e n t  S ta tes .  I n  o r d e r  t o  

make these  d i f f e r e n t  a c t i o n s  e f f e c t s v e  as a whole, c o n c e r t a t i o n  i s  

necessary.  There i s  an e lement  o f  he lp .  S t a t e s  shou ld  h e l p  

ano the r  S t a t e  which i s  n o t  i n  a  p o s i t i o n  t o  p r e v e n t  o r  

1 m i t i g a t e  t h e  damage t o  do  so. There i s  a n  e lement  o f  

f a c i l i t a t i n g  a c t i o n .  S t a t e s  wh ich  a r e  somehow a f f e c t e d  b y  
Q 



preventive action shoula abstain from any act which coula 

impede that action, or, in a more positive form, facilitate 

that action in various ways. There is, last but not least, 
\ 

the possibility of joint action, taken by the States con- 

cerned or by an international body established by them. 

This co-aperation may not only involve States, but also 

various international organizations. 

C,2 The legal problem 

The ensuing legal question is whether and to what extent 

there is a legal obligation on States to undertake a41 

this desirable co-operation, whether there exists a right 

of the S t a t e  the e n v i r o n m e n t  of which is in danger to 

r e q u i r e  o t h e r  S ta tes  t o  coopera te  i n  t he  way j u s t  desc r ibed .  

The first question we have to ask is thus whether there 

exist legal obligations of co-operation under international 

law. But the more important and more difficult question is 

what are the scope and content of such obligations. In our 

co~text, a general statement that there i s  a d u t y  o f  

co-operation is perhaps not very helpful. What we have in 

mind and what we need are the specific forms of co- . 
operation just described, including a duty to accept and 

facilitate help offered by third Sta tes  to abate pollution 

caused by the conduct of armed conflicts. Such duties can 

be derived, as will be shown, from two sources, from two 

fundamental principles: the duty to prevent damage to the 

environment of third Sta tes  and beyond national ,jur is- 

diction (Principle 21 *of the Stockholm ~ec1aratioh)"')and a 

general duty to co-operate (Principle 23 of the same 

~eclaration) . 
t 

--------------- 
(27) See supra 1.2. 



\ 

2.3 The general duty to co-operate 

I 

The principle that S t a t e s  have a duty to co-operate witl.1 

one another in accordance with the Charter of the United 

Nations1 is one of the fundamental principles of modern 

international law as formulated in the Declaration on 

Principles of International Law Concerning Friendly 

Relations and Co-operation among States in Accordance 

with the Charter of the United Nations (Resolution 

2 6 2 5 / X X V )  ("Friendly Relations Declaration"). In the said 

Deciaration the principle is formulated as follows: 
1 

"States have a duty to co-operate with one another 

irrespective of the differences in their political, 
1 economic and social systems, in the various spheres 

of international relations, in order to maintain 
6 

international peace and security and to promote 

international economic stability and progress, the 

general welfare of nations ana international co- 

operation free from discrimination based on such 

differences." 

This general duty covers without any doubt the field of 

the environment. But. apart from that general statement, 

the concept of co-operation, its specific content is not 

spelled out. in the Declaration. 

% 

The general duty to co-operate gains more substance and 

profile if one considers it in conjunction with the 

princible of peaceful settlement of disputes. What can be 

derived from both priniples is a general duty to nego- 

tiate, which was clearly recognized by the International 

Court of Justice in the North Sea continental Shelf case. 

As the Court puts it: 



"The o b l i g a t i o n  t o  n e g o t i a t e  ... c o n s t i t u t e s  a  s p e c i a l  

a p p l i c a t i o n  o f  a  p r i n c i p l e  w h i c h  u n d e r l i e s  a l l  

i n t e r n a t i o n a l  r e l a t i o n s ,  a n d  w h i c h  i s  m o r e o v e r  

r e c o g n i z e d  i n  A r t i c l e  3 3  o f  t h e  C h a r t e r  o f  t h e  U n i t e d  

N a t i o n s  a s  o n e  o f  t h e  m e t h o d s  f o r  t h e  p e a c e f u l  

s e t t l e m e n t  o f  i n t e r n a t i o n a l  d i s p u t e s " .  
(28) 

T h i s  o b l i g a t i o n  is n o t  f u l f i l l e d  i f  S t a t e s  j u s t  t a l k  t o  

e a c h  o t h e r ,  n e g o t i a t i o n s  m u s t  b e  m e a n i n g f u l .  A c c o r d i n g  t o  

r h e  C o u r t ,  S t a t e s  

" a r e  u n d e r  a n  o b l i g a t i o n  s o  t o  c o n d u c t  t h e m s e l v e s  t h a t  

t h e  n e g o t i a t i o n s  a r e  m e a n i n g f u l ,  w h i c h  w i l l  n o t  be  

t h e  c a s s  when e i t h e r  o f  t h e m  i n s i s t s  upon i t s  own 

~t woulcj f o l l o w  f r o m  t h i s  s t a t e m e n t  o f  t h e  l a w  t h a t  i n  

t h e  c a s e  o f  o i l  p o l l u t i o n ,  w h e r e  t h e  S t a t e  o p e r a t i n g  t h e  

p o l l u t i n g  i n s t a l l a t i o n  is n o t  d o i n g  a l l  t h a t  is n e c e s s a r y  

t o  a b a t e  t h a t  p a r t i c u l a r  p o l l u t i o n ,  t h i s  may l e a d  t o  a 

d i s p u t e ,  and  t h e  p o l l u t i n g  S t a t e  is t h e n  u n d e r  a  d u t y  t o  

n e g o t i a t e  w i t h  t h e  a f f e c t e d  S t a t e  i n  o r d e r  t o  r e a c h  a  

s o l u t i o n .  I n  c o n d u c t i n g  s u c h  n e g o t i a t i o n s ,  t h e  p o l l u t i n g  

S t a t e ,  o r  t h e  S t a t e  where  t h e  p o l l u t i o n  o r i g i n a t e s ,  m u s t  

bona f i d e  t a k e  i n t o  a c c o u n t  t h e  i n t e r e s t s  o f  t h e  a f f e c t e d  

S t a t e .  I t  would t h u s  b e  i l l e g a l  a n d  a v i o l a t i o n  of  t h e  
1 s a i d  p r i n c i p l e  i f  a  S t a t e  a d a n a n t l y  r e f u s e d  r e a s o n a b l e  

r e q u e s t s  f r o m  a  v i c t i m  S t a t e  t o  d o  s o m e t h i n g  a b o u t  a 

p o l l u t i o n  i n c i d e n t .  



2.4 The d u t y  of co-opeiation in the field of the pre- 

servation of the environment 

In the field of the protection of the environment, one 

is, however, not limited to these general propositions. - 
There are numerous international instruments in the field 

of environmental protection which contain a general duty 

to co-operate, resolutions of international organisations 

and conferences as well as treaties relating to parti- 

cular fields of environmental protection, be they 

universal or regional. First, the content and scope of 

these, instrumentshave to be analysed. Secondly, one has 

to ask whether some rules of customary international law 

can be derived from these instruments and /or other 

elements of State practice. 

In the field of the protection of the environment, ,two 

major difficulties have to be taken into accqunt. The 

first is the tension, underlying the whole body of 

international environmental law, between what is called 

the principle of territorial soveteignty and that of 

territorial integrity. In our context, the principle of a 

territorial sovereignty, even if that sovereignty is 

limited by the duty not tc cause prejudice to the 

environment of ather States, means that it is the primary 

responsiblity of a State under the jurisdiction of which, 

a polluting activity takes place, to see to it that this 

activity dues not cause harm to other States or in areas 

beyond national jurisdiction. It is this State, in 

principle this State alone, which has to take the 

relevant measures.  dint action taking place within an 88 
area of t'erritorial jurigdiction of the polluting State, 

or even action by another State would thus be the 

exception, not the rule. 



A n o t h e r  p r o b l e m  c o n c e r n i n g  t h e  s c o p e  o f  c o - o p e r a t i o n  i s  r e l a t e d  

t o  t h e  f r e e d o m  o f  a c t i o n  o r . " s o v e r e i g n t y "  a f  S t a t e s .  I n  t h e  f i e l d  

o f  co -ope  r a t i o n  w i t h  r e s p e c t  t o  e n v i  r o n m e n t a  L p r o t e c t i o n ,  we 

c a n  d i s t i n g u i s h  b e t w e e n  f o r m s  o f  c o - o p e r a t i o n  w h i c h  a r e  d e s i g n e d  

t o  e s t a b l i s h  t h e  b a s i c  d a t a  a f  a  g i v e n  p r o b l e m  ( p r o b l e m  o r i e n t e d )  

and t h o s e  w h i c h  i n v o l v e  t h e  t a k i n g  o f  m e a s u r e s  t o  i n t e r v e n e  i n  

a  s i t u a t i o n  o n c e  i t  h a s  b e e n  d e f i n e d  a n d  a n a l y s e d  ( p o l i c y  o r i e n t e d l .  

~t o n e  a n a l y s e s  t h e  p r o v i s i o n s  o f  i n t e r n a t i o n a l  t r e a t i e s  c a l l i n g  

f o r  c o - o p e r a t i u n  among S t a t e s  a n d  t h e  p o w e r s  g i v e n  t o  i n t e r n a t i o n a l  

b o d i e s  c r e a t e d  b y  s u c h  t r e a t i e s ,  i t  i s  s t r i k i n g  how f a r  t h e s e  d u t i e s  

a n d  p o w e r s  a r e  l i m i t e d  t o  t h e  f i r s t  o f  t h e  t w o  f o r m s  o f  c o - o p e r a t i o n .  

I C o - o p s r a t j o n  i n v o l v i n g  i n t e r v e n t i o n  i s  o n l y  e n v i s a g e d  a s  a  s e c o n d  

s t e p .  A g o o d  e x a m p l e  o f  t h i s  t w o - s t e p  a p p r o a c h  i s  t h e  R i v e r  P l a t e  

a g r e e m e n t ,  d a t e d  23 A p r i l .  1969 ,  t h e  r e l e v a n t  p a r t s  o f  A r t i c l e  1 
I 

r e a d i n g  : 

" ( T h e  C o n t r a c t i n g  P a r t i e s )  s h a l l  p y o m o t e  w i t h i n  t h e  

s c o p e  o f  t h e  b a s i n ,  t h e  i d e n t i f i c a t i o n  o f  a r e a s  o f  

common i n t e r e s t  a n d  t h e  u n d e r t a k i n g  o f  s u r j e y s ,  

p r o g r a m m e s  a n d  w o r k s ,  a s  w e l l  a s  t h e  d r a f t i n g  o f  

o p e r a t i n g  a g r e e m e n t s  a n d  L e g a l  i n s t  r u m e n t s  t h e y  deem 
I, (30) n e c e s s a r y  . , . 



Another example is the European Convention on Long Range 
(31 1 transboundary Air Poll.ution wher@ t.he enlphasi.s also - 

lies on research and development, exchange of inform- 

at ion, monitor ing and evaluation of a, problent. What. is 

more policy oriented is the duty of consultation con-$ 

tained in A r t  i c l e  5 of the Convention and ans obligation 

to "develop the best policies and strategiesW which is a 

unilateral, not a co-operative obligation. i 

What is striking here is the tendency of international 

instruments not to formulate far-reaching obligations in 

the field which would really limit the freedom of State 

action (or rather i n a c t i o n ) ,  a reluctance to create 

policy oriented obligations to co-operate. This cautious ' 

approach taken by international instruments regarding the 

question of co-operation in the field of environmental 

protection suggests that one has to be very careful in 
@ 

deducing too much from the general principle of co- 

operation in the field xe ate interested in. It is more 

advisable to look into a number of instruments dealing 

with the more limited problem of environmental incidents 

or emergency situations. 

2.5 D u t y  to co-operate in c a s e s  o f  e m e r g e n c y  

The relevant texts to be considered here are the follow- 

ing: A r t i c l e s 1 3 8  and 139 of the Law of the Sea Convention 

(32', the Agreement concerning Pollution of the North Sea by 
) 

, Oil, 1969 (33! the Convention on the Protection of the 

Marine Environment of the '~altic Sea Area, 1974 (34)r and in 
Q 

-----------mu-- 

(31) ILM 1979, p. 1442; Kiss, - op. e. (note  61, p. 536. 

( 3 2 )  ILM 1982, p. 1309 

(33) ILM 1970, p. 359; K i s s  op. c i t .  , p.  216. - -  
( 3 4 )  ILM 1974, p. 544 ; Kiss, op. c i  t., p, 416. - -- 



particular Annex VI/2 concerning co-operation in'combat- 

ting marine pollution, the C~r~vention . for the Protection 
of MediteLranean Sea against Pollution, 1976, (35)and in 

particular the Protocol Additional thereto, concerning 

co-operation in combatting pollution of the Mediterranean 

Sea by oil and other harmful substances in cases of 

errtergency, the Kuweit Regional Convention for Co- 

operation on the Protection of the Marine Environment from 
( 3 6 )  

~oliution, 1978 , and in particular the Protocol 
Additional thereto concerning regional co-operation , in 

combatting pollution by oil and okher harmful substances 

in cases of emergency, the Agreementon Co-operation 

regarding pollution of the Marine Environment between the 
(37) 

United Stat.es and Mexico 1980 , the Convention for 
Co-operation in the Protection and Development of the 

~arine and Coastal Environment of the West and Central 

African Region, 1981 (3G! and the Protocol Additional 

thereto concerning co-operation in combatting pollution 

in cases of emergency. The saia texts are obviously 

related to each-other, the recent ones being based on or 

even copied from the earlier ones. 

As to instruments not in the form of treaties, the draft 
Principles of conduct in the field of the environment f0.r 

the guidance of States in the conservation and harmoniotis 

utilisation of natural resources shared by two or more 

States (35)a1so contain a provision on emergency situ- 

I atipns. As to the work of private scientific organ- 

izations on the matters under review, one must mentioned 

___-_-- -------- 
(35)  ILM 1976, p. 290 ; K j s  s,%. e., p .  466. 

(36) ILM 1978, p. 501 ; K i s s ,  op. c., p .  502. 

(37) ILM 1981, p. 696 

(38) ILM 1981, p.  746 

(39) ILM 1978, p. 1097 

i 



the work of the European Council of Environmental Law. In ' 

its resolution N o .  4 on Marine ~ollutlon from off-shore I I 
drilling platforms, the Council addresses the question oC 

(40) 
emergency situations. In 1983, the Council adopted ! 1 
Resolution no. 13 on Principles concerning international 1 1 
cooperation in environmental emergencies linked to 

(41 
technological development. 

Certain general principles can be derived from these 

instruments. '4Z) The first of these general principles is a 

duty of information or warning. This is expressed in 

Article 198 of the Law of the Sea Convention and in the ' 1  
relevant provisions of the other instruments: I 

"When a state becomes aware of cases in which the 
1 marine environment is in imminent danger of being 

damaged or has been damaged by pollution, it shall 

immediately notify other S t a t e s  it deems likely to be I 
affected by such damagea as well as the competent I 
international organisationsaw 

The secona element is the duty to take action. This is, 

as has been stated, primarily the duty a£ the S t a t e  under 

the jurisdiction of which the pollution incident is I 
happening or has happened. But all the'instruments quoted I 
stress the obligation to co-operate. This is spelled out 

in general terms in A r t i c l e  199 of the Law of the Sea 

Convention : I 

(40) European Council of Environmental Law, 
~esolutions 1975-1981, p p .  26 et seq. 

( 4 1 )  Environmental Policy and Law 1984, no. 3, pp. 79-81. 

(42)fCfr. the more detailed analysis of international 
practice by Bruha, Internationale Regelungen zum 
Schutz vor technisch-industriellen Umweltnotfkillen, 
Zeitszhrift fur auslandisches Recht und 
Volke~recht, 44, 1984, pp. 1 et seq. 



"In the cases referred to in Ar t i c l e  198, States in 

the area affected, in accordance with their capabil- 

ities, and the competent international organizations 

shall co-operate, to the extent possible, in elimi- 

nating the effects of pollution and preventing or 

minimizing the damage. To this end, States shall 

jointly develop and promote contingency plans for 

responding to pollution incidents in the marine 

environment." 

The relevznt provision of the Kuweit Convention reads as 

follows (Article IX) : I 

,' 
1 "The ccntacting st.ates shall, individually and/or 

jointly,, take all necessary measures ... to deal with 
pollution esergencies in the sea area, whatever 'the - 

cause of such emergencies, and to reduce or eliminate 

damage resulting therefrom." 

This individual or joint action is further specified in 

the Additional Protocol. In particular, a Marine Emergency 

Mutual Aid 'center is created. It is interesting to note 

the provision concerning the obligations of thestate 

faced with the marine emergency situation, That state 

shall (Article X of the Protocol): 

"a) take every appropriate measure to combat pollution 

and/or to rectify the situation; 

b) immediately inform all other contracting States, 

either directly or through the Centez, of any 

action which it has taken or intends to take to 

combat the pollution. The ~enter'shall promptly 

transmit any such information to all other 

contracting States; 

1 

I 



c) m a k e  a n  a s s c s E m e n t  o f  t h e  n a t u r e  and  t h e  e x t e n t  o f  

t h e  m a r i n e  e m e r g e n c y  e i t h e r  d i r e c t l y  o r  w i t h  t h e  

a s s i s t a n c e  o f "  t h e  C e n t e r ;  

d )  d e t e r m i n e  t h e  n e c e s s a r y  a n d  a p p r o p r i a t e  a c t i o n  t o  

b e  t a k e n  w i t h  r e s p e c t  t o  t h e  m a r i n e  e m e r g e n c y ,  i n  

c o n s u l t a t i o n ,  w h e r e  a p p r o p r i a t e ,  w i t h  o t h e r  

ccn t rac t inc j  $?3te-s ,  2ffncte5 S S t = f s s  2nd t h e  PC.?- 

t e r .  " 

I t  is t h u s  t h e  S t a t e  " f a c e d  w i t h  a m a r i n e  e m e r g e n c y  

s i t u a t i o n "  w h i c h  d e c i d e s ,  i n  t h e  f i r s t  p l a c e  a t  l e a s t ,  

w h a t  a c t i o n  is t o  be  t a k e n .  I t  g o e s  w i t h o u t  s a y i n g  t h a t  

t h i s  power t o  d e t s r m i n e  t h e  n e c e s s a r y  a c t i o n  is l i m i t e d  

by t e r r i t o r i a l  s c o p e  of j u r i s d i c t i o n  o f  t h a t  S t a t e .  @ 
T h u s ,  no  S t a t e  c a n  d e t e r m i n e  t h e  a c t i o n  t o  b e  t a k e n  

w i t h i n  t h e  t e r r  i t o r  i a l  s c o p e  o f  j u r i s d i c t i o n  o f  o t h e r  

S t a t e s .  

Ir. a d d i t i o n ,  any c o n t r a c t i n g  S t a t e  " r e q u i r i n g  a s s i s t a n c e "  

may c a l l  f o r  i t .  O t h e r  c o n t r a c t i n g s t a t e s  a r e  u n d e r  a n  

o b l i g a t i o n  t o " ' u s e  t h e i r  b e s t  e n d e a v o u r s  w i t h i n  t h e i r  

c a p a b i l i t i e s  t o  r e n d e r  t h e  a s a i s t a ' n c e  r e q u e s t e d " .  What is 
c l e a r l y  e n v i s a g e d  i n  t h e  c o n t e x t  o f  t h i s  p r o v i s i o n  is 

a s s i s t a n c e  i n  f o r m  o f  p e r s o n n e l  a n d  e q u i p m e n t  f o r  a c t i o n  

t a k i n g  p l a c e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  k e q u e s t i n g  

S t a t e .  However ,  i t  seems w c r t h - w h i l e  c o n s i d e r i n g  t h a t  an 

a f f e c t e d  S t a t e  may a l s o  r e q u e s t  a n o t h e r  S t a t e  t o  t a k e  @-! 

p a r t i c u l a r  a c t i o n  w i t h i n  i t s  s p h e r e  o f  j u r i s d i c t i o n  or 

a l l o w  c e r t a i ;  a c t i v i t i e s  of o t h e r  S t a t e s .  T h i s  p o s s i b i -  

l i t y ,  w h i c h  is t h e  o n e  we are  i n t e r e s t e d  i n ,  is n o t  

c l e a r l y  m e n t i o n e d  i n  a n y  o f  t h e  t e x t s  w e  h a v e  q u o t e d -  

However ,  it is n o t  e x p r e s s l y  e x c l u d e d  i n  a n y  o f  them,  a n d  
l 

it may w e l l  b e  a r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  c o n c e p t  

o f  j o i n t  a c t i o n  t o  i n c l u d e  it. I t  is t h u s  p o s s i b l e  t o  



4 1 

I 

c o n c L u d e  that, a t  least under some of the existing 

instruments concerning co-operation in case of pollution 

incidents, there exists a duty to permit and facilitate 

action by third States and/or competent international 

organizations to abate the pollution. Some clarifications 

on this point, however, seem to be desirable. 

Customary law 2,6 

There remains the question, already discussed in relationto 

r h e  general duty to protect t h e  environment (1.1.1), 

whether the frequency of the clauses just discussed 

c~nstitutes a proof that here has e v o l v e d  a correspond- 

ing general rule of customary international law. It is 

1 difficult to ascertain whether these rules have been 

formulated because the S t a t e s  wanted to re-affirm what 

the l a w  was anyway or because they wanted to go beyond 

the state of existing customary law. Two elements, 

however, suggest that those instruments, even if they 

were not an expression of customary law in the beginning, . 

have consolidated .S:ta8te practice and opinio juris to the 

extent that by now such a rule has indeed emerged. 

first element is the striking similarity of "those 

provisions. They seem to respond to a genuine need 

international community. The second element is the 

b e t w e e n  r u l e s  c o n t a i n e i  i n  i n s t r u m e n t s  n o t  i n  t h e  

The 

of the 

c o n s  i s  

f o r m  o f  

t e n c y  

a  t r e a t y  ( r e s o l u t i o n s )  a n d  t r e a t i e s .  T h i s  s u g g e s t s  

that there is an underlying general principle of which 

the treaties are an expression. The treaty provisions 

thus accelerate and confirm the recognition of this 

principle. 



I Gn the other hand, IC would be difficult to say that the , 

scope o f  this general customary norm of inte'rnational law 

goes beyond the scope of t.he instruments discussed. Thus, 

the important question of what precisely States are 

o b l i g e d  to do also remains open to a certain e x t e n t  

under general international law. 

2,7 The d u t y  of co-operation in the field of the laws of 

war 

One could think that in times of war and armed conflict, 

co-operation ends. However, the laws of war require, in 

certain cases, co-operation even among parties to the 

conflict for the sake of humanitarian purposes. In a 

general way, this is spelled out in Article 89 of 

1 Protocol 1 Additional to the Geneva Conventions: 

"In situations of ser ious violations of 'the Con- 

ventions or of this Protocol, the High contracting 

Parties undertake to act, jointly or individually, in 

co-operation with the United Nations and in conform- 

ity with the United Nations' Charter." 

~ n a t  is perhaps more important are certain provisions 

calling for the co-operation of the parties to a conflict 

to take measures for the protection of certain victims. 

Thus, Article 15 of the First Geneva Convention' of 1949 

provides: 

fg 
"Whenever circumstances permit, an armistice or 

suspension of fire shall be arranged, oi local 

arrangements made, to permit the removal, exchange 

and transport of the wounded left on the battlefield. 



Llkewisc,  l o c a l  a ~ r a n g e n ~ c n t s  may be concluded between 

the  p a r t i e s  t o  t he  c o n f l i c t  f o r  t h e  removal or 

exchange of wounaed and s i c k  from a besieged or 

e n c i r c l e d  a r e a ,  and fo r  t he  passage of medical and 

r e l i g i o u s  personnel  and equj-pment'on t h e i r  way t o  

t h a t  a r e a . "  

A auty o i  co-operat ion is a l s o  l ~ m p l i c i t  i n  the  auty t o  

" p r o t e c t "  medical u n i t s  and personnel  a s  wel l  a s  c i v i l  

d s f e n c e  f u n c t i o n s .  T h i s  duty t o  p r o t e c t  inc ludes  a  d u t y  

t o  i a c i l i t a t e  t he  performance of: t h e i r  t a s k s .  
( 4 3 1  

Under A r t i c i e  3 3  of Pro toco l  I ,  

"ebch Pa r ty  t o  the  c o n f l i c t  s h a l l  s ea rch  fo r  the  

persons  who have been repor ted miss ing by an adverse 

pa r ty . "  
, 

Furthermore, 

" t ne  P a r t i c s  t o  the  c o n f l i c t  s h a l l  encieavour t o  agree  

on arrangements f o r  teams t o  s ea rch  f o r ,  r den t i fy  and 

recover t h e  dead from b a t t l e f i e l d  a r ea s . . . "  

These a r e  examples of provisions; c a l l i n g  f o r  c o -  

opera t ion  among the  p a r t i e s .  I t  i s  submit ted  t h a t ,  

although armed c o n f l i c t  i n  pr inc! iple  is  a s i t u a t i o n  of 

non-co-operation, c e r t a i n  bas ic  va lues  r e q u i r e  the  

con t inua t ion  of a  minimum of co-,operat ion even i n  these  

times. T h u s  a p p l i e s  a  f o r t i o r i  tletween the  P a r t i e s  t o  n 

c o n f l i c t  and n e u t r a i  S t a t e s .  

( 4 3 ) S e e  Bothe, i n :  Bothe/Par tsch/Sol t ,  New Rules f o r  
v ic t ims of Armed C o n f l i c t s ,  N a r t i n u s  N i j h o f f  P u b l i s h e r s ,  
T h e  H a g u e ,  1 9 8 2 ,  p. 1 1 8 .  



2.8 Conclusions 1 
Some conclusions can be drawn from the forgoing con- 

cerning duties to cooperate in situations which are the 

object of the present report* Certain duties of co- 

operation exist even between the parties to a conflict in 

times of war. As to the position of States not parties to , 

the conflict,itis shown below t h a t  t h e  obligations 

to respect t h e  en~~ironrnent beyond the Limits of 
national jurisdiction is, as a m a t t e r  of principle, not 

affected by the armed conflict. This principle also holds 

true for the d u t y  . to co-opelrate resulting from inter- 
national treaties. It an effective co-operation between 

the belligerents on the'one hand and neutral States on 

the other requires alsa a certain degree of cooperation 

among belligerents, it is submitted that this latter kind 

of co-operation is also implicit in the duty incumbent on 8. 
belligerent States severally to co-operate with the 

neutral States for the sake of protecting the environment 

of the latter, Thus if a pollution incident has occurred 

in the territorial waters of one belligerent, resulting 

from an at'tack, it is the d u t : y  of that belligerent State 

to co-ope~ate with the neutral State in order to prevent. 

damage being done to neutral territory or waters. Eiut as 

the other belligerent, t h e  one w h i c h  has destroyed the 

p a r t i c u l a r  installation, is al-so bound to co-operate with 

the neutral State, this obligation implies at least an 

obligation not to prevent the other belligerent fcom taking 

effective action for the abatement of pollution. I£ an 

arrangement between the belligerents is necessary for 
@ 

that purpose, the neutral States have a right to thle 

belligerents making such an arrangement. 



There i s  no d e n y i n g  t h e  f a c t ,  however, t h a t  such arrangements a r e  

n o t  easy t o  b r i n g  about  i n  t imes  o f  armed c o n f l i c t .  As we have shown, 

t h e r e  a r e  cases i n  t h e  Law o f  war wh ich  r e q u i r e  such arrangements t o  be 

made. Those p r o v i s i o n s  cou ld  be a p p l i e d  b y  analogy.  I n  t h i s  case, t h e  

r i g h t s  o f  n e u t r a l  S t a t e s  r e q u i r e  such ar rangements  t o  be  made among t h e  

be1  l i g e r e n t s .  I f  t h e  normal  p rocedures  o f  r e g i o n a l  co -ope ra t i on  do n o t  

work between t h e  b e l l i g e r e n t s ,  i t  i s  o f  coursc? a p p r o p r i a t e  t h a t  t h e  

p rocedures  o f  t h e  laws o f  war des igned  t o  f a c , i l i t a t e  such arrangements 

a r e  a p p i i e d .  T h i s  q u e s t i o n  w i  11 be d e a l t  w i t h  i n  more d e t a i  L i n  t h e  

Chapter  conce rn ing  t h e  i n s t i  t u t i o n a  1 arrangements.  

3 .  App:i c a t i o n  o f  t h e  r u l e s  on  t h e  p r o t e c t ' o n  o f  t h e  env i ronment  and 

c? co -ope ra t i on  -in tfrnes o f  armed c o n f l i c t  

h a v i n g  o u t  l i n e d  t h e  g e n e r a l  r u l e s  c o n c e r n i n g  r e s p e c t  f o r  t h e  env i ronment  

and t h e  p r o h i b i t i o n  o n  caus ing  damage t o  t h e  envi ronment beyond t h e  l i m i t s  

o f  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  o f  S ta tes ,  i t  i s  necessary  t o  examine 

whether and, i f  so, t o  what e x t e n t  t hose  r u l e s  a l s o  a p p l y  i n  t i m e s  o f  . 

armed c o n f l i c t .  A d i s t i n c t i o n  mcst be made i n  t h i s  r e s p e c t  between 

two hypotheses, t h a t  o f  a n o n - i n t e r n a t i o n a t  armed c o n f l i c t  and t h a t  o f  

a n  i n t e r n a t i o n a l  armed c o n f l i c t .  I n  t h e  l a t t e r  case, i t  i s  a t s o  

necessary  t o  d i s t i n g u i s h  between, o n  t h e  one hand, r e l a t i o n s  between 

b e i l i g e r e n t s  and, o n  t h e  o ther ,  r e l a t i o n s  betwean a b e l l i g e r e n t  and 

States,  n o t  p a r t i e s  t o  t h e  c o n f l i c t .  



As f a r  as n o n - i n t e r n a t i o n a l  armed c o n f l i c t  i s  concerned, i t  i s  c l e a r  

t h a t  t h e  occur rence o f  such a  c o n f l i c t  i n  t h e  t e r r i t o r y  o f  a  c o n t r a c t i n g  

p a r t y  t o  a  t r e a t y  o n  t h e  p r o t e c t i o n  o f  t h e  env i ronment  does n o t  a u t h o r i z e  

t h a t  p a r t y  t o  suspend o r  t e r m i n a t e  t h e  o p e r a t i o n  o f  t h a t  t h r e a t y .  T h i s  

s i t u a t i o n  i s  n o t  p r o v i d e d  f o r  i n  t h e  Vienna c o n v e n t i o n  o n  t h e  law o f  

T r e a t i e s  as b e i n g  a ground j u s t i f y i n g  t h e  suspens ion  o r  t e r m i n a t i o n  

e? a t r e a t y .  One might ,  houever, q u e s t i o n  whether t h e  rebus s i c  s t a n t i b u s  

 lau use ( A r t i c l e  62 o f  t h e  Convent ion)  can be i nvoked  i n  t h i s  case. The 

t r e n d  j n  i n t e r n a t i o n a l  p r a c t i c e  i s  r a t h e r  towards  r e s t r i c t i n g  a p p l i c a t i o n  

o f  r i c  clause.  Moreover, i n  v iew  o f  t h e  s u b j e c t  mattcb o f  t h e  o b l i g a t i o n s  

7 n  ques t i on ,  namely t h e  envi ronment,  wh ich  must be preserved no t  onCy 

f o r  t h e  b e n e f i t  o f  a  p a r t i c u l a r  S t a t e  b u t  a l s o  f o r  t h e  good o f  t h e  

whole o f  mankind, i t  i s  d i f f i c u l t  t o  imag ine t h a t  t h e  c l a u s e c a n  be 

i nvoked  i n  t h e  event  o f  n o n - i n t e r n a t i o n a l  armed c o n f L i c t s  except  i n  t h e  

e x c e p t i o n a l  c i r cums tances  env isaged by A r t i c l e  62 o f  t h e  Vienna Czmvention. 

I n t e r n a t i o n a l  c o n f l i c t  i s  l i k e w i s e  n o t  p r o v i d e d  f o r  i n  t h e  Vienna convent ion,  

i n  accordance w i t h  t h e  t r a d i t i o n a l  d o c t r i n e  and p r a c t i c e  o f  i n t e r n a t i o n a l  

law. As regards  r e l a t i o n s  between be l l i gc? ren ts ;  t h e  b i l a t e r a l  

t r e a t i e s  e x i s t i n g  between them a t  t h e  b e g i n n i n g  o f  t h e  war are, as  a 

ru le ,  t e r m i n a t e d  o r  suspended b y  t h e  o u t b r e a k  o f  war u n l e s s  t h e y  were 

concluded w i t h  t h e  war i n  mind. The e f f e c t s  o f  m u l t i l a t e r a l  t r e a t i e s  

a r e  suspended between adve rsa r ies ,  u n l e s s  t h e y  were ~ s n c l u d e d  s p e c i f i c a l l y  

w i t h  a  v iew t o  t h e  s t a t e  o f  war -  A modern t r e n d  o f  op in ion ,  however: f a v o u r s  

t h e  non-supension o f  c e r t a i n  c a t e g o r i e s  o f  o b l i g a t i o n s ,  even between 

b e l  l i g e r e n t s  (441 

( 4 4 )  See 8. Broms, P r o v i s i o n a l  Report, Annua i re  o f  t h e  I n s t i t u t e  o f  -- 
I n t e r n a t i o n a l  Law, v o l .  59, I, 1981, pp. 201 e t  seq. 



as  t o  t r e a t y  o b l i g e t i o n s  between t h e  p a r t i e s  t o  a  con f  L i c t  and S ta tes  

n o t  i n v o l v e d  there in ,  t hose  o b l i g a t i o n s  which stem f rom b i l a t e r a l  

t r e a t i e s  a r e  n o t  a f f e c t e d  by  t h e  s t a t e  o f  war, un i ess  t h a t  s t a t e  o f  

war renders  performance o f  such o b l i g a t i o n s  imposs ib lk .  Th i s  

g e n e r a l  r u l e  can o f  course be m o d i f i e d  by  t h e  con ten t  o f  t h e  t r e a t y ,  

g h i s h  must be e s t a b l i s h e d  by  Look ing a t  i t s  t e x t  and b y  i n t e r p r e t i n g  

; e i n  t h e  l i g h t  o f  t h e  i n t e n t  o f  t h e  c o n t r a c t i n g  p a r t i e s .  I f  need be, 

t he  c o n t r a c t i n g  p a r t i e s  may r e l y  upon a  r i g h t  o f  denunc ia t ion ,  where 

t h i s  i s  p r o v i d e d  f o r  i n  t h e  t r e a t y ,  t h e  rebus s i c .  s t a n t i b u s  c l ause  

o r  t h e  non a d i m p t e t i  c o n t r a c t u s  c lause.  I t  must be emphasized, 

however, tha t ,  as a r u l e ,  t h e  v a l i d i t y  o f  t r e a t i e s  a n  t h e  p r o t e c t i o n  

o f  t h e  environment between b e l l i g e r e n t  S ta tes  and S t a t e s  n o t  p a r t i e s  

t o  a  c o n f l i c t  i s  n o t  a f f e c t e d  b y  t h e  conf  l j c t .  

T h i s  r u l e  i s  conf  i rmed b y  c e r t a i n  p r o v i s i o n s  o f  reg iona  1  conven t ions  

concern ing  t h e  p r o t e c t i o n  o f  t h e  mar ine  environment.  Thus A r t i c l e  I X  

o f  t h e  Kuwai t  Convent ion o b l i g e s  t h e  c o n t r a c t i n g  States; 

" t o  d e a l  w i t h  p o l l u t j v n  emergencies i n  t h e  sea area, whatever 

t h e  cause o f  such emergencies (...Iw. 

, 

An i d e n t i c a l  o b l i g a t i o n  i s  t o  be  found i n  A r t i c l e  X I X  o f  t h e  Barce lona  

Conven t ion  f o r  t h e  P r o t e c t i o n  o f  t h e  Medite-rranean Sea: I f  such a  

c l a u s e  i s  i n s e r t e d  i n  a  t r e a t y  which i s  t o  be a p p l i c a b l e  i n  a  r e g i o n  

where t ens i ons  a re  known t o  e x i s t ,  i t  must be'deduced f r o m  t h i s  t h a t  

t h e  c o n t r a c t i n g  p a r t i e s  i n t ended  t h e  p r o v i s i o n  t o  a p p l y  i n  a l l  c i rcum- 

stances, i n c l u d i n g  armed c o n f l i c t s .  

T h i s  r u l e  i s  a l s o  conf i rmed b y  A r t i c l e  19 o f  t h e  I n t e r n a t i o n a l  Convent ion 

f o r  t h e  P reven t i on  of P o l l u t i o n  o f  t h e  Sea by O i  1, s i gned  i n  London on 

12  May 1954, wh ich  p rov ides :  



"1. I n  case o f  war o r  o t h e r  h o s t i l i t i e s ,  a  C o n t r a c t i n g  Government 

which cons i de r s  t h a t  i t  i s  a f f ec ted ,  whether  as  a  b e l l i g e r e n t  

o r  as a  neu t r a l ,  may suspend t h e  o p e r a t i o n  o f  t h e  whole o r  any 

p a r t  o f  t h e  p r e s e n t  Conven t ion  i n  r espec t  o f  a l l  o r  any o f  i t s  

t e r r i t o r i e s .  The suspending Government s h a l l  immed ia te l y  g i v e  

n o t i c e  o f  any such suspension t o  t h e  Bureau. 

2. The suspending Government may a t  any t i m e  t e r m i n a t e  such sus- 

pens ion  and s h a l l  i n  any even t  t e r m i n a t e  i t  as soon as i t  

ceases t o  be j u s t i f i e d  under  paragraph  (1) o f  t h i s  A r t i c l e  

N o t i c e  o f  such t e r m i n a t i o n  s h a l l  be g i v e n  immed ia te l y  t o  t h e  

Bureau by t h e  Government concerned. 

3. The Bureau sha t  1  n o t i f y  a l l  C o n t r a c t i n g  Governments o f  any 

suspension o r  t e r m i n a t i o n  o f  suspens ion  under  t h i s  A i m t i  c le."  

The v e r y  f a c t  t h a t  such a  c l ause  was i n s e r t e d  i n  o n l y  one o f  t h e  

i n t e r n a t i o n a l  t r e a t i e s  r e l a t i n g  t o  t h e  p r o t e c t i o n  o f  t h e  env i ronment  

LerKfs we igh t  t c  t h e  argument t h a t  i t  i s  an  e x c e p t i o n  which t h e  C o n t r a c t i n g  

P a r t i e s  i n t ended  t o  h i g h l i g h t  and t h a t  t h e  g e n e r a l  r u l e  Ss t h a t  o f  

non-suspension o f  such t r e a t i e s  i n  t i m e  o f  war o r  h c s t i l i t i e s .  Consequently, 

t h e  g e n e r a l  o b l i g a t i o n s  o f  s ta tes ,  o u t l i n e d  a t  1.1, rema in  i n  f o r c e  d e s p i t e  

t h e  commencement o f  h o s t i  li t i e s .  

As regards  customary law, s i m i l a r  c o n s i d e r a t i o n s  app ly .  A t  Leas t  i n  

r e l a t i o n s  between b e l l i g e r e n t  S t a t e s  and t h i r d  States,  t h e  e x i s t e n c e  

o f  an  armed c o n f l i c t  does n o t  d i spense  them f rom a p p l y i n g  customary 

r u l es ,  i n c l u d i n g  t h e  r u l e s  o n  t h e  p r o t e c t i o n  o f  t h e  env i ronment .  



However, r e l a t i o n s  between be1 L i g e r e n t  S t a t e s  and S t a t e s  n o t  p a r t i e s  

t o  a c o n f l i c t  a r e  governed i n  t h e i r  e n t i r e t y  b y  a  s p e c i f i c  area o f  

i n t e r n a t i o n a l  Law, namely t h e  law o f  n e u t r a l i t y ,  Bu t  t h i s  Law, which 

we a re  go i ng  t o ' exam ine  more c l ose l y ,  does n o t  p r e c l u d e  t h e  con t inued  

a p p l i c a t i o n  o f  o t h e r  r u l e s  o f  t h e  i n t e r n a t i o n a l  Law-of  peace. Even 

~ k : e r e  i t  i s  due t o  a n  a c t  o f  war committed under  t h e  r e s p o n s i b i  L i t y '  

af a  b e l i i g e r e n t ,  damage caused t o  t h e  env i ronment  o f  a  n e u t r a l  S ra te  

!s  governed b y  t h e  g e n e r s l  r u l e s  o f  t h e  Law o f  t h e  env i ronment .  There 

a r e  ao p r e f e r e n t i a l  r i g h t s  o r  excep t i ons  f o r  t h e  m i l i t a r y  a c t i v i t i e s  

o f  b ~ l l i g e r e n t s .  Th i s  i s  confirmed, as we s h a l l  see, b y  t h e  g e n e r a l  

r t l e s  on i n t e r n a t i o n a l  r e s p o n s i b i L i t y ,  acco rd i ng  t o  wh ich  t h e  

e x i s t e n c e  o f  an  armed c o n f l i c t  i s  n o t  a  ground f o r  exemption. 
I 1 

The areas o f  t e r r i t o r i a l  j u r i s d i c t i o n  o f  n e u t r a l s t a t e s  which a r e  

t h u s  p r o t e c t e d  a g a i n s t  t h e  e f f e c t s  o f  h o s t i l i t i e s  w i l l  be examined 

i n  g r e a t e r  d e t a i l  i n  t h e  n e x t  chap te r  ( 4 . 3 . ) .  

4. N e u t r a l i t y  caw 

4.1 I n t r o d u c t o r y  remarks 

Having ana lysed  t h e  g e n e r a l  r u l e s  r e l a t i n g  t o  t h e  p r o t e c t i o n  o f  t h e  

environment, we now have t o  examine t h e  q u e s t i o n  whether  n e u t r a l i t y  

co r robo ra tes  o r  c o n t r a d i c t s  t h e  conc l us i ons  reached s o  f a r .  

N e u t r a l i t y  w i t h  respec t  t o  a  g j v e n  armed c o r i f l i c t ,  t a k e n  i n  i t s  b roades t  

sense, s i m p l y  s i g n i f i e s  t h a t  a  S t a t e  i s  n o t  a  p a r t y  t o  t h e  c o n f l i c t .  

Th i s  f a c t  o f  non -pa r t . i c i pa t i on  i m p l i e s  f o r  t h e  n e u t r a l  S t a t e  a  con t inua-  

t i o n  o f  i t s  peace-t ime r e l a t i o n s ,  b o t h  w i t h  o t h e r  n o n - p a r t i c i p a t i n g  S t a t e s  and, 

i n  p r i n c i p l e ,  w i t h  t h e  p a r t i e s  t o  t h e ' c o n f l i c t .  I t  i s  o n l y  i n  c e r t a i n  w e l l -  

d e f i n e d  r e s p e c t s  t h a t  n e u t r a l  S ta tes  haoe had t o  s u f f e r  an  impac t  o f  t h e  armed 

c o n f l i c t  on t hese  r e l e t i o n s  and on t h e i r  r i g h t s  and d u t i e s  and t hose  of ? h e i r  

n a t i o n a l s ,  as 2.g. 'w i th  r espec t  t o  b e l l i g e r e n t  r i g h t s  o f  v i s i t  and search 

o f  n e u t r a l  merchant vesse l s  on  t h e  h i g h  seas, o r  t h e  e f f e c t s  o f  a  n a v a l  

blockade. 



Bes ides  be i ng  under a  d u t y  n o t  t o  t a k e  p a r t  i n  t h e  armed c o n f l i c t  t h e  

- n e u t r a l  S t a t e  i s  a l s o  r e q u i r e d  t o  m a i n t a i n  an a t t i t u d e  o f  i m p a r t i a l i t y  

w i t h  r espec t  t o  t h e  p a r t i e s  t o  ;he ~ 0 n f l i c t ~ i . e . ~  i t  must t r e a t  them 

o n  a f o o t i n g  o f  s t r i c t  e q u a l i t y .  I n  t r a d i t i o n a l  n e u t r a l i t y  Law as i t  

was c o d i f i e d  a t  t h e  'second Hague Peace Conference o f  1907, a  number o f  

r i rec5se r u l e s  d e a l  i n  p a r t i c u l a r  w i t h  t h i s  aspec t  o f  n e u t r a l i t y  i n  i t s  

s t r i c t e r  sense, A p p l i c a t i o n  o f  t hese  ruLes has a lways been dependent 

on t h e  c i rcumstances o f  t h e  s i t u a t i o n ;  thus, a S t a t e  which doe5 n o t  I 
ex6or-t  weapons does n o t  r u n  t h e  r i s k  o f  b e i n g  accused b y  one p a r t y  t o  I 
t h e  c o n f l i c t  o f  f a v o u r i n g  t h e  o t h e r  b y  p r o v i d i n g  i t  w i th  more o r  b e t t e r  I 
weapons t h a n  t h e  compla inant  r e c e i v e d  i t s e l f .  G e n e r a l l y  spea'king, I 
geograph i  ca 1  nearness and i n t e n s i t y  o f  t r a d e  r e l a t i o n s  have o f t e n  p r o v e d  

t o  be f a c t o r s  e n t a i l i n g  f o r  n o n - p a r t i c i p a t i n g  s t a t e s  t h e  need t o  demon- @ 
s t r a t e  t h e i r  i m p a r t i a l i t y .  

Doubts about  t h e  v i a b i l i t y  o f  n e u t r a l i t y  i n  t h e  c o n t e x t  o f  p resen t -day  

i n t e r n a t i o n a l  r e l a t i o n s  a rose  i n  t h e  f i r s t  p l a c e  as a  consequence o f  I 
e ven t s  connected w i t h  t h e  Second Wor ld  War: i t  i s  obv fous  t h a t  i n  t h e  I 
course o f  t h a t  armed c o n f t i c t  a  number o f  States, a l t h o u g h  t e c h n i c a l l y  I 
non -pa r t i e s  t o  t h e  c o n f l i c t  31- perhaps even d e c l a r e d  neu t ra l s ,  d i s r e g a r d e d  

t h e  t r a d i t i o n a l a b l i y a t - i u n s  o f  i m p a r t i a ! i t y  t o  a  cons i de rab le  degree. 

It may be argued, though, t h a t  t h i s  p r a c t i c e  has n o t  o f  i t s e l f  a f f e c t e d  

t h e  i n s t i t u t i o n  o f  n e u t r a l i t y .  The d u t y  o f  i m p a r t i a l i t y  wasowed t o  

t h e  d isadvan taged  b e l l i g e r e n t  pa r t y ,  and i t  was up  t o  t h a t  p a r t y  t o  I 
d e c i d e  how t o  r e a c t  t o  any Less- than-complete ly  i m p a r t i a l  behaviour :  

i f  i t  Lacked t h e  means t o  make t h e  n e u t r a l  S t a t e  comply s t r i c t l y  w i t h  

i t s  o b l i g a t i o n s ,  it cou ld  a lways choose t o  t r e a t  if as a  p a r t y  t o  t h e  

c o n f l i c t .  As l ong  as i t  d i d  n o t  t a k e  t h i s  step, i t  e v i d e n t l y  p r e f e r r e d  

f o r  t h e  t i m e  b e i n g  t o  c o n t i n u e  r e g a r d i n g  i t  as  a  non-party,  i.e. as a 

S t a t e  w i t h  which i t  was a t  peace, o r  a  n e u t r a l  S ta te .  

F u r t h e r  d i f f i c u l t i e s  came t o  t h r e a t e n  t h e  concept  o f  n e u t r a l i t y  w i  t h  t h e  a d o p t i o n  ' 

arid e r i t r y  i n t o  f o r c e  o f  t h e  C h a r t e r o f  t h e  U n i t e d  Nat ions, w i t h  i t s  system 



of c o l l e c t i v e  s e c u r i t y .  Accord ing  t o  t h e  i d e a s  expressed i n  t h e  Char ter ,  

t h e  o u t b r e a k  o f  an i n t e r n a t i o n a l  armed c o n f l i c t  would o f  n e c e s s i t y  i m p l y  

t h a t . o n e  p a r t y  t o  t h e  c o n f l i c t  was g u i l t y  o f  a  b reach  o f  t h e  peace, and 

t h e  e n t i  r e  o rgan i zed  i n t e r n a t i o n a l  communi t y  would t h e n  turn a g a i n s t  

t h e  c u l p r i t  t o  r e s t o r e  t h e  peace. N e u t r a l i t y ,  even i n  i t s  b road  sense 

o f  mere non -pa r t i  c i pa t i on ,  appeared d i f f i c u l t  t o  r econc i  l e -  w i t h  t hese  

ideas,  I n  p r a c t i c e ,  however, a  d e c i s i o n  t h a t  t h i s  o r  t h e  o t h e r  s i d e  

b roke  t h e  peace has o n l y  r a r e l y  been t a k e n  b y  t h e  S e c u r i t y  Council, 

as  t h e  competent organ o f  t h e  U n i t e d  N a t i o n s  f o r  t hese  mat te rs .  

Accord ing ly ,  n e u t r a l i t y  has con t i nued  t o  ope ra te  i n  t h e  i n t e r n a t i o n a l  

eommunS t y  a s  a  dev i ce  t o  l i m i t  armed c o n f l i c t s  a t  l e a s t  as f a r  as p a r t i -  

c l p a t i n g  S t a t e s  a r e  concerned. 

I t  shou ld  be  emphasized t h a t  t h e  d u t y  o f  a  n e u t r a l  S t a t e  n o t  t o  t a k e  

p a r t  i n  t h e  armed c o n f l i c t  i s  o f  course  w i t h o u t  p r e j u d i c e  t o  i t s  r i g h t s  

of  s e l f - d e f e n c e  and p r o t e c t i o n  o f  i t s  L e g i t i m a t e  i n t e r e s t s  and t hose  

o f  i t s  n a t i o n a l s  under  gene ra l  i n t e r n a t i o n a l  law. 

I 

4.2 V i o l a t i o n s  o f  n e u t r a l i t y  

The b a s i c  o b l i g a t i o n  o f  p a r t i e s  t o  an  armed c o n f l i c t  w i t h  r espec t  t o  

a  n e u t r a l  S t a t e  i s  n o t  t o  v i o l a t e  i t s  n e u t r a l i t y .  A v i o l a t i o n  o f  

n e u t r a l i t y  can  c o n s i s t  o f :  

> 1. a n  a c t  o f  war wh'ich a f f e c t s  t h e  i m p a r t i a l i t y  o f  t h e  n e u t r a l  State, 

3 o r  

2 .  an  a c t  o f  war which a f f e c t s  t h e  n e u t r a l  S t a t e  as a  n o n - p a r t i c i p a n t  

t o  t h e  armed c o n f l i c t .  

4.2.1 I m p a r t i a l i t y  

An a c t  o f  t h e  f i r s t  type, e.g. a  m i l i t a r y  a c t i v i t y  making use  o f  t h e  

t e r r i t o r y  o f  t h e  n e u t r a l  State, w i l l  if unchecked by t h a t  State, p r o v i d e  

t h e  a c t i n g  b e l l i g e r e n t  S t a t e  w i t h  an advantage over  i t s  adversery .  There- , 
fore,  a n  o b l i g a t i o n  a r i s e s  i n  such cases f o r  t h e " n e u t r a 1  S t a t e  t o  defend 

i t s  n e u t r a l i t y  - i.e. i t s  i m p a r t i a l i t y  - w i t h  t h e  means a t  i t s  d i s p o s a l .  ~f ' i t  

fai I s  i n  t h i s  d u t y  and s imp l y  t o l e r a t e s  t h e  i n f r i n g e n e n t  o f  i t s  n e u t r a l  s ta tus ,  i t  



becomes i t s e l f  g u i l t y  o i  a  v i o l a t i o n  o f  i t s  n e u t r a l i t y  

v i s - 2 - v i s  t h c  o t h e r  p a r t y  t o  t h e  c o n f l i c t .  T h e  a c t  o f  t h e  

f i r s t - m e n t i o n e d  p z r t y  t o  t h e  c o n f l i c t  may be i n d i c a t e d  a s  

a  v i o l a t i o n  o f  n e u t r a l i t y  i n  t h e  s t r i c f  o r  n a r r o w  s e n s e .  

4.2 .2  N o n - - p a r t i c i p a t i o n  

A c t s  of t h e  s e c o n t i  t y p e  a r e  t h o s e  m o s t  r e l e v a n t  f o r  t h e  

p u r p o s e  o f  t h i s  i n q u i r y .  s u c h  a c t s ,  e . g .  t h e  bombardment 

~y o n e  b e l l i g e r e n t  o f  a n  o b j e c t  i n  n e u t r a l  t e r r i t o r y  t h a t  

is i n  no  way c o n n e c t e d  w i t h  t h e  wat  e f f o r t  o f  i t s  ad- 

v e r s a  ry, o r  t h e  bom.barament o f  a m i l i t a r y  o b j e c t i v e  s i t u a t e d  

i n  enemy t e r r i t o r y  c a u s i n g  i n c i d e n t a l  damage  t o  p r d p e r t y  

L o c a t e c  i n  n e u t r a i  t e r r i t . o r y ,  60  n o t  e n t a i l  the con-  

s e q u z n c e  o f  c r e a t i n g  a n  inequality b e t w e e n  t h e  p a r t i e s  t o  

t n e  c o n f l i c t  f o r  w h ~ c h  t n e  n e u t r a l  S t a t e  c a n  be h e l d  

r e s p o n s i b l e  by t h e  o t h e r  b e l l i g e r e n t  p a r t y .  I n  s u c h  c a s e s ,  

t r ~ c  i m p a r t i a l i t y  o f  t h e  n e u , t r a l  S t a t e  is n o t  a t  s t a k e  anci 

i t  is t h e r e f o r e  u n d e r  no  d u t y  t o  c h e c k  t h e  a c t .  O b v i o u s l y ,  

i t  is e n t i t l e o  t o  t a k e  s u c h  m e a s u r . e s  a s  i t  deems  n e c e s s a r y  

t o  a v e r t  o r  l i m i t  t h e  damage. I t  may, m o r e o v e r ,  b r i n y  a 
c l a i n ,  a g a i n s t  t h e  a c t i n g  b e l l i g e r e n t  p a r t y  f o r  a v i o l a t i o n  

o f  i t s  n e u t r a l i t y  i n  t h e  s e n s e  o f  n o n - p a r t i c i p a t i o n :  

w h e t h e r  s u c h  a  c l a i f i  w i l l  s u c c e e d  d e p e n d s  on t h e  e x t e n t  t o  

which  t h e  f r e e d o m  o f  b e l l i g e r e n t s  t o  p e r f o r m  s u c h  a c t s  o f  

war  i s  c u r b e d  by a  r u l e  o f  n e u t r a l i t y  l a y  p r o v i d i n g  t h a t  a  

\, b e l l i g e r e n t  may n o t  c a u s e  damage t o  n e u t r a l  r i g h t s .  If s o ,  
t h e  a c t  i n  q u e s t - i o n  c a n  de s a i d  t o  a m o u n t  t o  a v i o l a t i o n  

o f  n e u t r a l i t y  i n  a b r o a d  s e n s e .  



The following points should be made with respect to claims 

of a neutral S t a t e  under this second heading: 

a) while a neutral S t a t e  has the right to bring such a 

claim, it is under no duty to do so; 

b) the claim'may concern the violation of the legitimate 

interests of the neutral S t a t e  as well as those of its 

nationals; 

c) t h e  act of war underlying the claim may have been 

performed within or outside the territory of the 

neutral S t a t e ;  

d )  the' act of war may or may not have been an unlawful 

act under the law of war, as distinct from the law of 

neutrality. 

4.3 Environrr,ental damage to the territory of a neutral S t a t e  
1 

~y definition, environmental damage is damage occurring 

within the territory of the s t a t e  concerned, "Territoryn 

indubitably includes the territorial waters of the neutral 

S t a t e .  The situation with regard to the exclusive economic 

zone and installations for the exploitation of the 

continental shelf situated outs jae t e r r i  t o r i a  1  w a t e r s  

i s  n o t  s o  c i e a r  
(45 )  . W h i l e  t h e  1 9 8 2  U n i t e d  

Nations Convention on the Law of the Sea (not yet in 

force) has given the coastal S t a r e  sovereign rights for 

the purpose of exploring and exploiting the natural 

r e s o u r c e s  of the exclusive economic zone (Art. 56) and 

i the primary competence to protect the marine environment' 
' I  

in that zone, it is not intended to restrict in that zone 

certain freedoms traditionally exercised on the high seas 

( A r t .  581.Article 87, to which A r t i c l e  58 refers, does not 

mention, nor does the comparable A r t i c l e  2 o f  t h e  1 9 5 8  

_____-_-------- 
(45 )  Bryde, Militarische und sicherheitspolitische 1 r n p l i L  

kationen der neuen Seerechtskonvention, in: Delbruck 
(ed.), Das neue Seerecht, K i e l  1984, pp. 151 e t  seq (161 
et seq). 



Convention on the High Ldas, the traditional right of 

belligerent StarPs to perform acts of war on the high seas 

as one of the freedoms of the high seas. But the list of 

freedoms in Article 87 is not exhaustive. It appears that 

neither the 1958 nor the 1982 Conventions were ever 

intended to deal with matters of naval warfare. It 

should, moreover, be st r essea that Ar"tic1e 88 ("the high 

seas shall be reserved for peaceful purposes") has nothing 

to do with the laws of war and does not affect military 

operations and combat activity on the high seas which are 

permissible under the ius ,in bello. We have thus to 

conciude that combat activities in the exclusive economic 

zone are not illegal per se. On the other hand, the 

parties to a conflict must also respect the rights of 

t h e  neutral coastal State in the ecanomic'zone and over t h e  

continental shelf. It may thus be concludeu thatdamaye . 
to'the eavironment of the coastaistate also comprises damage 4 
t a  the envircnment in the excl'usive economic zone which 

adversely affects the rights of this State to the natural 

resources of the same. 

4.4 Environmental damage, impartiality and non-participation . 
I 

Environrcental damage can be a side effect of an act of war 

of the first type mentioned above, i.e., an infringement 

of neutrality stricto sensu. It seems hardly profitable, - 
however, to go into this possiblity at any length, as ~ I I  

such a case the main violation of neutrality, with the 

resultant d-uty of the neutral State to maintain its 
1: 

neutrality, will absorb all interest. The darnage to the 

environment will probably figure as not much more than a 

footnote in the diplomatic correspondence following the 

incident. 



Of g r e a t e r  i n t e r e s t  f o r  p r e s e n t  p u r p o s e s  a p p e a r s  t h e  o t h e r  

p o s s i b i L i t y , v i z . ,  t h e  a c t  o f  war  c a u s i n g  e n v i r o n m e n t a l  

damage t o  a n e u t r a l  S t a t e ' s  t e r r i t o r y  a n d  t h e r e b y  a f f e c t -  

i n g  t h a t  S t a t e ' s  n e u t r a l i t y  L a t o s e n s u .  An e x a m i n a t i o n  o f  

t h e  l a w  r e l a t i n g  t o  s u c h  a  c a s e  s h o u l d  s t a r t  o u t  w i t h  t h e  

e x i s t i n g  t r e a t y  l a w  o n  t h e  s u b j e c t .  

4 . 4 . 1  The Hague C o n v e n t i o n  V o f  1 9 0 7  

The m o s t  g e n e r a l  p r o v i s i o n  is f o u n d  i n  A r t i c l e  1 o f  t h e  

1 9 0 ?  a a g u e  C o n v e n t i o n  (V) R e s p e c t i n g  t h e  R i g h t s  and  

D u t i e s  o f  N e u t r a l  P o w e r s  a n d  P e r s o n s  i n  C a s e  o f  War o n  

L a n d  : 

"The. t e r r i t o r y  o f  n e u t r a l  P o w e r s .  is i n v i o l a b l e . "  
j 

T h i s  l a n g u a g e  may a p p e a r  s u f f i c i e n t l y  s w e e p i n g  t o ' c o v e r  i 
1 

a l l  c o n c e i v a b l e  i n f r i n g e m e n t s  o f  a n e u t r a l  S t a t e ' s  

t e r r i t o r y  by w a r l i k e  a c t i v i t i e s  o f  b e l l i g e r e n t  
p a r t i e s .  Howeve r ,  b o t h  t h e  r e m a i n i n g  p o r t i o n s  

o f  t h e  , C o n v e n t i o n  a n d  t h e  d r a f t i n g  h i s t o r y  m i g h t  

s u g g e s t  t h a t  t h e  p u r p o s e  o f  t h e  C o n v e n t i o n ,  i n c l u d i n g  

A r t i c l e  1, was t h e  n a r r o w e r  o n e  o f  d e f i n i n g  t h e  t e r r i -  

t o r i a l  c o n s e q u e n c e s  o f  a n e u t r a l  S t a t e ' s  i m p a r t i a l i t y .  

The d i s c u s s i o n s  i n  t h e  S e c o n d  Hague P e a c e  C o n f e r e n c e  o n  

t h i s  matter s t a r t e b  o u t  f r o m  a F r e n c h  project ,  w h i c h  

a p p r o a c h e d  t h e  q u e s t i o n  o f  t e r r i t o r i a l  n e u t r a l i t y  e x c l u s -  

i v e l y  f r o m  t h e  p o i n t  o f  v i e w  o f  a n e u t r a l  S t a t e ' s 1  d u t i e s .  (461 

A A s e t  o f  ~ e l g i a n  amendments  (471 c h a n g e d  . t h i s  o r i e n t a t i o n ,  
I 

b r i n g i n g  t h e  p o i n t  home t h a t  n e u t r a l  S t a t e s  n o t  o n l y  h a v e  

d u t i e s ,  b u t  r i g h t s  a s  w e l ' l .  I n t r o c i u c i n g  t h e  amendments ,  
t h e  B e l g i a n  d e l e g a t e  d e s c r i b e d  t h e i r  a i m  a s  f o l l o w s  (48 )  

--------------- 
( 4 6 )  Annex 24 t o  t h e  r e c o r d s  o f  t h e  Second  C o m m i s s i o n .  

( 4 7 )  Annex 3 0  L o c .  c i t .  

(48)  4 t h  s e s s i o n  
Commiss ion ,  



"Etrangers aux hostilitLs (les ncutres) ont 1; droit 

primordial d'exiger qu'on ne les y mgle ni directe- 

rnent, ni indirectement. 

Leur territoire est inviolable et il est bon de le 

dire en t6te des dispositions qui rGglent leur 

situation. 

Plusieurs de leurs devoirs ont pour objet de leur 
/ / 

defendre la tolerance sur leur territoire d'agisse- 
/ 

ments auxquels les belligerants ne peuvent pas se 

livrer, 

I1 convient dGs lors de ne pas se borner 5 dire que 
les neutres sont tenus d'emp6cher de pareils actes, 

/ il importe de declarer que les obligations des 
/ neutres b l'egatd de ces faits ddrivent d'une 

interdikt ion g&n6rale qui en bonne logique concerne 

d 'abord ies belligdrants avant de produire des 

consdquencei pour les neutres. " 4 
While most of the Belgian amendments were subsequently 

accepted,after more or less extended debat'e, the proposed 

rule on the inviolability of a neutral State'ls territory 

did not draw so much as a single.word in comment. Both 

the scant words offered in explanation "by the Belgian 

respresentative and the ensuing utter silence make it 

very difficult to determine the m e a n i n F 1 ' t h e - n e g o t i a t o r s  Q a v e  

tc the words they chose. It is possible to understand 

Article 1 just as an introduction to the following 

articles which deal with impartiality, buk the expla- 

nation given by khe Belgian delegate at least does not 

I ; exclude the possibi t i t y  oaf understanding this introductory 

article in a more sweeping way as incluaing also a 4% 
violation of non-pazticipation. 



4.4.2 Hague  C o n v e n t i o n  XI11 o t  1 5 0 7  

T h e  S e c o n d  P e a c e  C o n f e r e n c e  y i e l d e d  y e t  a n o t h e r  r e s u l t  

r e l e v a n t  t o  t h e  p r e s e n t  e n q u i r y ,  v i z . ,  t h e  1 9 0 7  Hague 

C o n v e n t i o n  (XIII) c o n c e r n i n g  t h e  R i g h t s  and  ~ u t i e s  o f  

N e u t r a l  Powers  i n  War. A r t i c l e  1 r e a d s :  

* K B e l l i g e r e n t s  a r e  bound  t o  respect; '  t h e  s o v e r e i g n  

r i g h t s  o f  n e u t r a l  P o w e r s  a n d  t o  a b s t a i n ,  i n  n e u t r a l  

t e r r i t o r y  o r  n e u t r a l  w a t e r s ,  f r o m  a n y  a c t  which  

w o u l d ,  i f  knowing ly  p e r m i t t e d  by a n y  Power ,  con-  

s t i t u t e  a  v i o l a t i o n  o f  n e u t r a l i t y . "  

A r t i c l e  2 p r o v i d e s :  

"Any a c t  of h o s t i l i , t y ,  i n c l u d i n g  c a p t u r e  and  t h e  
I 

e x e r c i s e  o f  t h e  r i g h t  o f  s e a r c h ,  c o m m i t t e d  by 

b e l l i g e r e n t  w a r - s h i p s  i n  t h e  t e r r i t o r i a l  w a t e r s  o f  a 

n e u t r a l  Power,  c o n s t i t u t e s  a v i o l a t i o n  o f  n e u t r a l i t y  

and  i s  s t r i c t l y  f o r b i a d e n . "  

T h e  l a n g u a g e  u s e d  i n  t h e s e  p r o v i s i o n s ,  a n d  i n  p a r t i c u l a r  

t h e  p h r a s e  " i f  k n o w i n g l y  p e r m i t t e d  by a n y  Power"  i n  

A r t i c l e  1, s t r o n g l y  s u g g e s t s  t h a t  respect f o r  t h e  i m -  , 

p a r t i a l i t y  o f  a  n e u t r a l  S t a t e ,  r a t h e r  t h a n  its non- 

p a r t i c i p a t i o n ,  is w h a t  t h e  C o n v e n t i o n  is  a b o u t .  Y e t ,  t h e  

o p e n i n g  p h r a s e  o f  A r t i c l e  1 g i v e s  r i s e  t o  t h e  q u e s t i o n  

w h a t  was  i n  e f f e c t  t h e  i n t e n t i o n  o f  t h e  d r a f t e r s  i n  

i n c l u d i n g  s h c h  a s t a t e m e n t .  o f  p r i n c i p l e  i n  an  o t h e r w i s e  

f a i r l y  s o b e r  t e x t .  

I 

;!, T h e  p o i n t  is  somewhat c l a r i f i e d  by t h e  d e b a t e s  o f  t h e  
i' s u b - c o m m i s s i o n  o f  t h e  t h i r d  c o m m i s s i o n ,  w h i c h  make it c l e a r  

t h a t  t h e  sove re i gn  r i g h t s  o f  t h e  n e u t r a l s  r e f e r r e d  t o  i n  A r t i c l e  1 

a r e  t h e i r  l e g i s l a t i v e  powers- The r e p o r t  o f  t h e  t h i r d  commission 

p l a c e s  t h e  o p e n i n g  p h r a s e  o f  A r t i c l e  1, a n d  i n d e e d  the  

e n t i r e  c o n v e n t i o n ,  i n  a  somewhat  b r o a d e r  p e r s p e c t i v e .  I n  
d i s c u s s i n g  t h e  p r i n c i p l e s  w h i c h  a r e  t o  g o v e r n  t h e  t r e a t m e n t  I 

o f  b e l l i g e r e n t  w a r s h f p s  i n  n e u t r a l  w a t e r s ,  t h e  R e p o r t  

n o t e s  (49 1 

( 4 9 )  A n n e x e  C t o  t h e  r e c o r d s  o f  t h e  8 t h  p l e n a r y  s e s s i ' o n  o f  t h e  
C o n f e r e n c e .  



/ / "Ce qui doit Gtre le point de depart a'une reglement- 
/ ation c'est la souvetainete de 1'Etat neutre, qui ne 

peut Etre alte/re/e par le seul fait" dtune guerre & 
/ laquelle iL entend demeuret etranger. Cette souve- 

/ 1 / 
rainete doit Gtre respectee pat les belligerants qui 

ne peuvent l'irnpliquer dans la guerre ou le troubler 
/ 

par aes actes d'hostilite. 

Toutefois, les neutres ne peuvent pas user de Eeur 
1 

liberte comme en temps de guerre; ils ne doivent pas 
/ faire abstraction de l'etat de guerre. Aucun acte ou 

/ aucune tolerance de leur part ne peuvent licitement 
/ constituer une immixtion dans les operations de 

,guerre; ils doivent, de plus, stre impartiaux." 

Of present interest are also the following p a  r a q r a p h s  ' of 
I the report commenting o n  Article L in particular: 

"Le principe !quail convient dtaffirmer tout. d'abord 
/ 

c'est l'obligation pour les belligerants ae respecter 

les droits souverains des Etats neutres. Cette 

obiigation ne rdsultk pas de la guerrk, pas plus que 

le droit d'un Etat 2 lfinviolabilitk de, son territoire , 

/ I ne resulte de sa neutralite. C'est une obligation et 
/ c'est un droit qui sont inherents & l'existence meme 

des Etats, mais qu' il est bon de rappel&r expressbment , 
/ 

dans aes circonstances 06 ils sont plus exposes & Gtre 
/ meconnus... Le principe est applicable la guerre 

.continentale comme 2 la guerre maritime, et il ne faut 
/ / 

pas s'dtonner que le ~iiglement elabore par la ~euxi&me 

Commission au ~ u j e t  des droitg et,<,des devoirs des 
J 

E t a t s  n e u t r e s  s u r  t e r r e  commence p a r  c e t t e  d i s p o s i t i o n :  
'I 

"Lct t e r r i  t o i  r e  d e s  E t a t s  n e u t r e s  e s t  i n v i o l a b l e . "  



A l t h o u g h  t h e  e n t i r e  d e b a t e  a n d  t h e  C o n v e n t i o n  w h i c h  e v e n t u a l l y  

became  i t s  r e s u l t  c e n t r e d  a r o u n d  t h e  r i g h t s  a n d  d u t i e s  o f  

b e l l i g e r e n t  a n d  n e u t r a l  S t a t e s  r e l a t i n g  t o  t h e  p r e s e n c e  o f  

b e 1  l i g e r e n t  w a r s h i p s  i n  n e u t  r a  L w a t e r s ,  t h e ' a b o v e  q u o t a t i o n s  

make i t  c l e a r  t h a t  t h e r e  was a n  a w a r e n e s s  among t h e  p a r t i c i -  

p a ~ t s  o f  c e r t a i n  b r o a d  p r i n c i p l e s u n d e r l y i n g  t h e  t e x t  t h e y  

w e r e  d r a f t i n g ,  n o t a b l y  t h e  p r i n c i p l e  t h a t  t h e  s o v e r e i g n t y  o f  

t h e  n e u x r a l  S t a t e  i m p l i e s  t h a t  i t s  t e r r i t o r y  may n o t  b e  a f f e c t e d  

b y  t h e  m i  l i t a r y  o p e r a t i o n s .  

4 . 4 . 3 .  Hague  R u l e s  o f  A i r  M a r f a r e  o f  1 9 2 3  
I 

i 
I n  1923 a  c o m m i s s i o n  o f  j u r i s t s  f r o m  F r a n c e ,  G r e a t  B r i t a i n ,  I t a l y ,  

Japan ,  t h e  N e t h e r l a n d s  a n d  t h e  U n i t e d  S t a t e s  p r o d u c e d  a t  t h e  

i n s t i g a t i o n  o f  t h e  W a s h i n g t o n  C o n f e r e n c e  o n  t h e  L i m i t a t i o n  o f  

A r m a m e n t s  ( 1 9 2 2 )  a  s e t  o f  r u l e s  f o r  a i r  w a r f a r e .  A l t h o u g h  t h e  

R u l e s  w e r e  n e v e r  a d o p t e d  a s  a  f c r m a l  i n s t r u m e n t ,  t h e y  e x e r t e d  

a  c e r t a i n  i n f l u e n c e  o n  a c c o u n t  o f  t h e  p r e s t i g e  o f  t h e i r  a u t h o r s .  

A r t i c l e  39 o f  t h e  R u l e s  p r o ' v i d e s  a s  f o l l o w s :  

" B e l l i g e r e n t  a i r c r a f t  a r e  b o u n d  t o  r e s p e c t  t h e  r i g h t s  

o f  n e u t r a l  p o w e r s  a n d  t o  a b s t a i n  w i t h i n  t h e  j u r i s d i c t i o n  

o f  a  n e u t r a l  s t a t e  f r o m  t h e  c o m m i s s i o n  o f  a n y  a c t  w h i c h  

i t  i s  t h e  d u t y  o f  t h a t  S t a t e  t o  p r e v e n t . "  

? 
J 

W h i l e  t h e  f i r s t  p a r t  o f  t h i s  s e n t e n c e  c a n  w e l l  b e  u n d e r s t o o d  

a s  i m p l y i n g  a  p r o h i b i t i o n  t o  v i o l a t e  a  n e u t r a l  S t a t e ' s  n o n - p a r t i -  

c j p a t i o n ,  t h e  s e c o n d  p a r t  e v i d e n t l y  d e a l s  w i t h  i m p a r t i a l i t y .  

4 . 4 . 4 .  W r i t e r s  

V i r t u a l l y  a , l l  w r i t e r s  who d e a l  w i t h  t h e  t e r r i t o r i a l  a s p e c t  o f  

n e u t r a l i t y  make a  ' b r i e f  r e f e r e n c e  t o  t h e  r u l e  o f  i n v i o l a b i l i t y  

o f  n e u t r a l  t e r r i t o r y  a n d  t h e n  h a s t e n  t o  e m b a r k  o n  a n  e n t h u s i a s t i c  

d i s c u s s i o n  o f  t h e  d u t i e s  o f  n e u t r a l  S t a t e s  a r i s i n g  f r o m  a  v i o l a t i o n ,  

o f  t h e i r  t e r r i t o r i a l  s o v e r e i g n t y .  The  q u e s t i o n  o f  w h e t h e r  a  

b e l l i g e r e n t  S t a t e  i s  e n t i t l e d  t o  p e r f o r m  a c t s  o f  w a r  i n f r i n g i n g  t h e  
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territorial integrity ,I a neutral s t a t e  in its capacity 

as a non-participant to the conflict generally appears to' 

escape their attention. I 
An interesting exception to this general tendency is found 

in the Harvard Law School Research in International Law. 

The Research published in 1939 the text of a Draft 

Convention on Rights and Duties o'f Neutral States in Naval 

and Aerial Warfare (501 Article 15 of the Draft Convention I 
repeats the well-known rule: 

"A bellige1,ent shall not commit within neutral J U K ~ S -  I , .  
C' 

diction any act the toleration of which by a neutral 

a State woulu constitute a nonfulfilment of its neutral 

duty. " 
krticle 18, however, strikes a different note: 1 

"A belligerent shall not engage in hostile operatioris 

on, under or over the high seas so near to the 

territory of a neutral State as to endanger life or I 
" property therein. '' 

The comment which the Research attached to the draft text 

is worth quoting at some length: 

"This article seems to be sound in principle although 

there is little express authority for it ... 
The history of this subject, particularly in connect- 

ion with the fruitless ef£orts to reachi agreement at I 
the first Conference for the Progressive Codification 

of International Law at ?he Hague in 1930, suggests 

the futility of including in this Draft Convention a I 
specific provision regarding the extent of the belt of 

1 
marginal waters which are s~bj~ected to national 

authority for the purposes of neutrality. It may be 

noted that neutral duties as well as neutral rights 

would be greatly affected by a general extension of 

territorial waters. Combat in the air raises another 

--------------- 
( 5 0 )  AJIL, 1939, Special Supplement?~. 175  et s e q .  
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probleni  of g r e a t  i m p o r t a n c e  t o  n e u t r a l s  whose l a n d  

f r o n t i e r s  c o i n c i d e  w i t h  t h o s e  o f  a  b e l l i g e r e n t .  A . I 

b e l l i g e r e n t  is, i n ' p r i n c i p l e ,  j u s t i f i e d  i n  engaging  i n  

h o s t i l e  o p e r a t i o n s  o v e r  t h e  t e r r i t o r y  o f  i ts ad- 

v e r s a r y .  I f ,  hbwever ,  t h e  r e s u l t  of  s u c h  o p e r a t i o n s  i s  

t o  c a u s e  m i s s i l e s  t o  f a l l  upon n e u t r a l  t e r r i t o r y ,  t h e  

b e l l i g e r e n t  may expose  i t s e l f  t o  n e u t r a l  c l a i m s  f o r  

damages.  I t  is e q u a l l y  t r u e  t h a t  a  b e l l i g e r e n t  is 

j u s t i f i e d  i n  engag ing  i n  h o s t i l e  o p e r a t i o n s  o v e r  t h e  h i g h  

seas ,  b u t  t h e  same l i a b i l i t y  m i g h t  be  imposed upon t h e  

b e l l i g e r e n t  i f ,  i n  a t t e m p t i n g  t o  bomb a n  enemy w a r s h i p  

c l o s e  t o  n e u t r a l  t e r r i t o r i a l  w a t e r s ,  i t  dropped bombs 

w i t h i n  t h e  t -hree-mi le  l i m i t  and  d e s t r o y e d  l i f e  o r  

p r o p e r t y  t h e r e i n .  The c a s e  is  p e r h a p s  one  f o r  an 

i n t e r n a t i o n a l  a p p l i c a t i o n  o t  t h e  d o c t r i n e  of a b u s  d e  

d r o i t  , . . 
K h i l e  i t  d o e s  not. seem p o s s i b l e  t o  i n s e r t  h e r e  a n  

a r t i c l e  c o n t a i n i n g  a more p r e c i s e  o b l i g a t i o n  t h a n  t h a t  

s t a t e a  i n  t h e  t e x t ,  i t  is b e l i e v e d  t h a t  t h e  p r i n c i p l e  

may p r o p e r l y  be  se t  f o r t h .  I n  any  p a r t i c u l a r  f a c t u a l  

s i t u a t i o n  i t  would remain  a  q u e s t i o n  f o r  d e t e r m i n a t i o n  

w h e t h e r  t h e  b e l l i g e r e n t  had  shown a n  imprope r  d i s -  

r e g a r d  o f  t h e  r i g h t s  o f  t h e  s o v e r e i g n  o f  t h e  a d j a c e n t  

n e u t r a l  t e r r i t o r y . "  

The f o l l o w i n g  p o i n t s  may be  h i g h l i g h t e d  f rom t h i s  i n t e r -  
/ e s t i n g  expose .  F i r s t ,  t h e  a u t h o r s  t h e m s e l v e s  r e g a r d e d  t h e  

p r o p o s e d  r u l e  a s  a  n o v e l t y ,  f o r  which t h e r e  was " l i t t l e  

e x p r e s s  a u t h o r i t y " .  
, 

1 Then,  t h e y  c o n f i n e d  t h e  s c o p e  o f  t h e  r u l e  t o  w a r l i k e  a , c t s  
which c a u s e  d i r e c t  damage w i t h i n  n e u t r a l . t e r r i t o r y ,  

t e r r i t o r i a l  w a t e r s  i n c l u d e d :  s h e l l s  o r  bombs which ,  

a l t h o u g h  aimed e l s e w h e r e ,  i n a d v e r t e n t l y  f a l l  w i t h i k  t h o s e  

t e r r i t o r i a l  l i m i t s .  They a p p a r e n t l y  d i d  n o t  c o n t e m p l a t e  

t h e  c a s e  of i n d i r e c t  damage t o  l i f e  or  p r o p e r t y  s i t u a t e d  



within neutral territorial limits, caused by an act of war a 

done compl&tely beyond those limits.   his, however, does not 

detract from the general principle. I 
4 . 4 . 5  State practice: violations of neutrality in the course of , , 

the Second World War 

Incidents such as those predicted in the Research occurrcd 

in the course of the Second KorLd War owing to the 

geographical situation of Switzerland wwhose land fron- 

tiers coincide with those of a belligerent". A glance at 

the maF suffices to show that Switzerland was surrounded on 

all sides by belligerent States, This led to occasional 

damage on Swiss territory caused by incidents such as the 

crashing of aircraft, the downing of barrage balloons or 
1 

the dropping of fuel tanks or bombs. 1 

@ 
A specific factor of particular interest is that the 

boundary line between Switzerlana ana Germany does not 

entirely follow the Rhine. I n  places, Swiss territory ' 

extenas to the right-hand side of the Rhine. This parti- 

cular configuration of  the boundary led to occasional 

misunderstandings on the part of Allied bombers, who 

assuming that they were over German territory, dropped 

their bombs on objects which were actually situated within I 
Swiss territory. 

Then, damage resulted in some cases from Allied bomb- 
) ardments on objects on German territory but so close to 

the border that the shoc'k-wave attained'- and damaged - ' 8  
objects at the other side. One particular incident in 

this category was the bombardment of the Germantown Fried- 

richshafen on the northern shore of LaKe Constanz, with . 
the blast effect of the bombs allegedly doing damag'e on 

the Swiss side of the lake. 



The i n c i ~ e n t s  g a v e  r i s e  t o  n e g o t i a t i o n s  b e t w e e n  S w i t z e r -  

l a n d  and  t h e  e x - b e l l i g e r e n t s .  A c c o r d i n g  t o  M a u r i c e  

J a c c a r d ,  a  L w i s s  l a w y e r  a n d  d i p l o m a t  who a t  t h e  time was  

i n v o l v e d  i n  t h e  s e t t l e m e n t  o f  t h e  S w i s s  c l a i . m s ,  t h e  S t a t e s  

~ h  i c h  h a d  c a u s e d  the damage d i d  n o t  o n  p r i n c i p l e  c o n t e s t  

t h e i r  o b l i g a t i o n  t o  make r e p a r a ' t i o n  f o r  t h e  v i o l a t i o n s  o f  

S w i s s  n e u t r a l i t y .  I n  some i n s t a n c e s ,  o ' p i n i o n s  d i f f e r e c j  

o v e r  t h e  f a c t s  a n a  t h e  e v i d e n c e  p r e s e n t e d  by t h e  S w i s s  

a u t h o r i t i e s ,  w i t h  a  d e n i a l  o f  r e s p o n s i b i l i t y a s  a  r e s u l t .  
( 5 1  

I n  t h e  a r t i c l e  h e  w r o t e  on  t h e  s u b j e c t  , J a c c a r d  does 

n o t  p u r s u e  t h e s e  q u e s t i o n s  a s  t h e y  were o f  a p u r e l y  

f a c t u a l  n a t u r e .  

He d o e s  p a y  p a r t i c u l a r  a t t e n t i o n ,  t h o u g h ,  t o  t h e  q u e s t i o n  

of s o  c a l l e d  " F e r n s c h a d e n " :  i . e . ,  damage d o n e  t o  o b j e c t s a t  

some d i s t a n c e  f r a m  t h e  i m p a c t  o f  a n  a t t a c k ,  a n d  s p e c i f i -  

c a l l y  t o  o b j e c t s  on  S w i s s  s o i l  a s  a r e s u l t  o f  a t t a c k s  on  

o b j e c t s  s i t u a t e d  w i t h i n  b e l l i g e r e n t  t e r r i t o r y .  H e  s t a t e s  

t h a t  t h e  b e l l i g e r e n t s '  r e s p o n s i b i l i t y  f o r  s u c h  " F e r n -  

s c h d u c n l '  was answered i n  t h e  a f f i r m a t i v e  ( " D i e  F r a g e  w u r d e  

b c j a h t . " ) .  H e  a r g u e s  t h a t  t h e  l o c u s  a c t i  is i r r e l e v a n t  t o  

t h e  q u e s t i o n  o f  i n t e r n a t i o n a l  r e s p o n s i b i l i t y  f o r  damage  

r e s u l t i n g  f rom t h e  a c t ,  a n d ,  q u o t i n y  C h a r l e s  C a l v o ,  t h a t  

".. l e  t e r r i t o i r e  n e u t r e  d o i t  Gtre i l ' a b r i  d e  t o u t e s  l e s  
/ 

e n t r e p r i s e s  d e s  b e l l i g e r a n t s  d e  g u e l q u e  n a t u r e  q u ' e l l e s  

s o i e n t l ' .  
( 5 2 )  

He a l s ~  q u o t e s  a m o r e  r e c e n t  a u t h o r ,  E a u a r d  v o n  

~ a l c i k i r c h ,  a c c o r d i n g  t o  whom d i r e c t  e f f e c t s  o n  n e u t r a l  

t e r r i t o r y  a r i s i n g  o u t  o f  combat:  a c t i v i t i e s  a r e  i m p e r -  

m i s s i b l e  (53)- The p o i n t  ; s  n o t  o n l y  w h e t h e r  t h e  f i o h t i n g  

---- - -------- 
( 5 1 )  J a c c a r d ,  b b e r  Neutralit~tsver'letzungsschBden i n  d e r  

S c h w e i z  w a h r e n d  d e s  Z w e i t e n  K e l t k r i e g e s ,  87 Z e i t -  
s c h r i f t  dcs b e r n i s c h e n  J u r i s t e n v e r b a n d e s  1 4 5 1 ,  
pp .  225-251.  

i. 
( 5 2 )  C h a r l e s  C a l v o ,  I j i c t i a n n n a i r e  de d r o i t  i n t e r n a t i o n a l  

p u b l i c  e t  p r i v e ,  P a r i s / B e r l i n  1885, 11 p. 24. 

( 5 3 )  E d u a r a  v o n  Wa L d k i  r c h ,  D i e  N e u t r a l i t a t  i m  L a n d k r i e g e ,  
S t u t t g a r t  1 9 3 6 ,  p. 4 1  
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t r o o p s  a r e  l o c a t e d  w i t h ; , ~  n e u t r a l  t e r r i t o r y ,  b u t  i n  

a d d i t i o n  a n y  e f f e c t  c a u s e d  by means  of c o m b a t  is  r e l e v a n t .  I 
I n  p a r t i c u l a r  s h o o t i n g  a t  o r  o v e r  t h e  n e u t r a l  t e r r i t o r y  is 

p r o h i b i t e d .  ( 5 4 )  

J a c c a r d  t h e n  c o n t i n u e s  h i s  a r g u m e n t  a s  f o l l o w s :  

" A p a r t  f r o m  t h a t ,  o n e  h a s  t o  s t a t e  t h a t  t h e r e  mus t  b e  a  

r e l a t i o n s h i p  o f  p r o x i m a t e  c a u s e  ( i n ' e i n e m  a d a q u a t e n  I 
Kausa lzusammenhang)  b e t w e e n  t h e  " F e r n s c h a d e n "  a n a  t h e  I 
bombardments  o n  non-Swiss  t e r . r i t o r y .  The  c a s u a l t i e s  a r e  

n e c e s s a r i l y  r e l a t e d  t o  t h e  power  o f  t h e  bombs u s e d .  

T h o s e  who d r o p  b o a b s  c l o s e  t o  n e u t r a l  t e r r i t o r y  m u s t  

t a k e  i n t o  a c c o u n t  t h a t  n o t  o n l y  t h e  b e l l i g e r e n t  

a t t a c k e d ,  b u t  a l s o  t h e  n e u t r a l  s t a t e  w i l l  s u f f e r  

damages .  C o n s e q u e n t l y ,  n o n e  o f  t h e  s tat .es c a u s i n g  

" F c r n s c h a d e n "  d e n i e d  a r e s p o n s i b i l i t y  t o  p a y  compen- 

s a t i o n .  T h i s  o b l i g a t i o n  is d e r i v e d  f r o m  t h e  f a c t  t h a t  

t h e r e  is a  v i o l a t i o n  o f  S w i s s  t e r r i t o r i a l  4 
s o v e r e i g n t y .  " I 

I t  may be  a o a e d  t h a t  t h e  S w i s s  c l a i m s  b a s e d  on  i n c i d e n t s  

i n v o l v i n g  t h e  U n i t e d  S t a t e s  were u l t i m a t e l y  s e t t l e d  i n  a n  

( u n p u b l i s h e d )  e x c h a n g e  o f  n o t e s  o f  21 O c t o b e r  1 9 4 9 .  T h e  

U n i t e d  S t a t e s  a g r e e d  t o  p a y  6 2  m i l l i o n  S w i s s  f r a n c s ,  i n  

f u l l  and  f i n a l  s e t t l e m e n t  f o r  " a l l  c l a i m s  a s s e r t e c i  by ( t h e  

S w i s s )  G o v e r n n ~ e n t  f o r  c o m p e n s a t i o n  f o t  losses a n d  d a m a g e s ,  

i n f l i c t e d  o n  p e r s o n s  a n d  p r o p e r t y  i n  S w i t z e r l a n d  d u r i n g  

t h e  S e c o n d  Wor ld  War by u n i t s  o f  t h e  U n i t e d  S t a t e s  Armed 

F o r c e s  i n  v i o l a t  i o n  of n e u t r a l  r i g h t s .  ' A c c o r a i n y  t o  t h e  

i n f o r m a t i o n  o b t a i n e d ,  n o t  a l l  S w i s s  c l a i m s  were h o n o u r e d .  I 
1 In a  few i n s t a n c e s  o f  a c t i o n s  o v e r  S w i s s  t e r r i t o r y ,  t h e  

--.-.---- ---- ---- 
(5$> I~ ... u n r r ~ i t t e l b a r e  E i n w i r k u n g e n  auk d a s  n e u t r a l e  

G e b i e t ,  d i e  s i c h  a u s  K a m p f h a n d l u n g e n  e r g e b e n .  
Es  kommt s o n t i t  r l i c h t  b l o s s  d a r a u f  a n ,  o b  d i e  
kampfenden  T r u p p e n  i h r e n  S t a n d o r t  i m  n e u t r a l e n  
G e b i e t  h a b e n ,  s o n d e r n  a u f j e r a e m  f z l l t  j e d e  
B e e i n t r a c h t i g u n g  d u r c h  ~ a m ~ f m i t t e l  i n s  G e w i c h t .  
N i c h t  s t a t t h a f t  ist deninach n a m e n t l i c h  d a s  
B e s c h i e f i e n  o d e r  ~ b e r s c h i e n e n  n e u t r a l e n  Ge- 
b i e t e s . .  . " 



damage a l l e g e d l y  caused was cons idered  t o o  remote. A l s o  t h e  F r i e d r i c h s h a f e n  

i n c i d e n t  remained o u t s i d e  t h e  agreement, on  t h e  g ~ o u n d  t h a t  t h e  bombardment 

had a t  most i n d i r e c t l y  caused t h e  damage which was c la imed t o  have a r i s e n  

o n  Swiss s o i l ,  

The above Leads t o  t h e  f o l l o w i n g  conc lus ions.  F i r s t ,  and n o t  s u r p r i s i n g l y ,  

damage d i r e c t l y  caused by a c t i o n s  ove r  o r  a g a i n s t  n e u t r a l  t e r r i t o r y  q u a l i f i e s  
(55) - 

i n  p r i n c i p l e  f o r  compensation, p rov i ded  a  causa l  l i n k  i s  s u f f i c i e n t l y  e s t a b l i s h e d  . 
This,  indeed, appears t o  have been t h e  s i t u a t i o n  env isaged b y  von  Wa ldk i r ch  

i n  t h e  t e x t  quoted above. The same r u l e  h o l d s  t r u e  f o r  a t t a c k s  a g a i n s t  n e u t r a l  
(56) 

ships, a t  b e s t  on  t h e  h i g h  sea. Secondly, and o f  more d i r e c t  i n t e r e s t  t o  t h e  

i s s u e  under  c o n s i d e r a t i o n  i n  t h i s  r epo r t ,  i s  t h e .  s e t t l e m e n t  o f  Swiss c l a ims  

f o r  compensat ion o f  damage r e s u l t i n g  f rom a c t i o n s  ove r  b e l l i g e r e n t  t e r r i t o r y  

b u t  t h e  e f f e c t s  o f  which were f e l t .  on t h e  Swiss s i d e  o f  t h e  boundary; a  r u l e  

was a p p a r e n t l y  accepted t o  t h e  e f f e c t  t h a t  such damage q u a l i f i e d  f o r  compensation 

too, p r o v i d e d  an  adequate causa l  L ink  cou ld  /be shown (57) 

4.5 The p resen t  s t a t e  o f  n e u t r a l i t y  law 

The above survey  o f  t r e a t y  law, w r i t e r s  and t h e  v e r y  L i m i t e d  s t a t e  p r a c t i c e  

a v a i  Lable, l eads  t o  t h e  f o l l o w i n g  t w o f o l d  conc lus ion .  

F i r s t ,  a  b e l l i g e r e n t  i s ' d o u b t l e s s  r espons ib l e  f o r  damage a r i s i n g  w i t h i n  

n e u t r a l  t e r r i t o r y  (and c e r t a i n  sea areas)  as a  d i r e c t  r e s u l t  o f  a c t s  o f  war 

c a r r i e d  o u t  ove r  o r  w i t h i n  t h a t  t e r r i t o r y .  T h i s  i e s p o n s i b i  l i t y  ex tends  t o  

I s i t u a t i o n s  where t h e  a c t o r  per fo rms t h e  a c t  (e-g., f i r e s  h i s  gun) o u t s i d e  t h a t  

t e r r i t o r y  b u t  t h e  d i r e c t  e f f e c t  o f  t h e  a c t  ( impact  o f  t h e  s h e l l )  occu r s  w i t h i n  

t h a t  t e r r i t o r y .  

, 

(55) There i s  ample ev idence i n  S t a t e  p r a c t i c e  f o r  t h i s  r u l e .  See Whiteman, 
D iges t  o f  I n t e r n a t i o n a l  Law, vo l .  8, pp. 974 e t  seq. and v o l .  11, pp. 207 et 
seq. ( v i o l a t i o n s  o f  Swedish, Swiss, Portuguese and V a t i c a n  t e r r i t o r y  d u r i n g  
World War 11); RcSpertoire su i sse  de d r o i t  i n t e r n a t i o n a l  p u b l i c  IV, p. 2357 
( v i o l a t i o n  o f  Swiss t e r r i t o r y  d u r i n g  World War 1). 

(56) See t h e  case of t h e  American s h i p  L i b e r t y  a t t a c k e d  b y  I s r a e l  i n  1968, . 
" RGDIP 1968, p. 199; 1981, p. 56. 

(57) See a l s o  6.4. 



S e c o n d l y ,  t h e  e n q u i r y  i n t o  t h e  s t a t e  o f  p o s i t i v e  n e u t r a l -  

i t y  l a w  h a s  a l s o  y i e l d e d  some a u t h o r i t y  s u p p o r t i n g  t h e  

a s s e r t i o n  t h a t  damage  a r i s i n g  w i t h i n  n e u t r a l  t . e r r i t o r y  a s  

a c o n s e q u e n c e  o f  a n  a c t  of  war h a v i n g  i t s  d i r e c t  i n p a c t  o n  

a t a r g e t  o u t s i d e  t h a t  t e r r i t o r y  w o u l a  e n t a i l  t h e  r e s p o n s -  

i b i l i t y  o f  t h e  b e l l i g e r e n t  S t a t e .  A d i n i . t t e d  lay, t h e  d r a f t i n g  

h i s t o r y  o f  t h e  n e u t r a l i t y  c o n v e n t i o n s  'of 1407 p r o v i d e s  n o  

p o s i t i v e  i n d i c a . t i o n  to' t h a t  e f f e c t ,  In a  p o s t - w a r  se t t le-  I 
ment  b e t w e e n  S w i t z e r l a n d  a n d  some of  t h e  b e l l i g e r e n t s  o f  

t h e  S e c o n d  N o r l d  War, h o w e v e r ,  t h e  l a t t e r  p a r t i e s  a p p a r -  

e n t l y  d i o  a c c e p t  r e s p o n s i b i l i t y  f o r  s u c h  o c c u r r e n c e s , '  

p r o v i d e d  t h e  f a c t s  o f  t h e  c a s e .  showed t h e  e x i s t e n c e  o f  a n  

a d e q u a t e  c a u s a l  l i n k .  

F u t u r e  d e v e l o p m e n t  o f  n e u t r a l i t y  l aw 

A n  a t t e m p t  t o  i n t r o d u c e  i n t o  t h e  body  o f  p o s i t i v e  n e u t r a l -  @ 1 
i t y  l a w  a  r u l e  e x p r e s s l y  p r o v i d i n g  f o r  t h e  r e s p o n s i b i l i t y  , - 1  
o f  a  b e l l i g e r e n t  f o r  damage,  e n v i r o n m e n t a l  o r  o t h e r w i s e ,  

a r i s i n g  w i t h i n  n e u t r a l  t e r r i t o r y  o r  w a t e r s  u n d e r  n e u t r a l  j u r i s -  

d i c t i o n  a s  a  r e s u l t  o f  a c t s  o f  w a r  a g a i n s t  t a r g e t s  o u t s i d e  

t h a t  t e r r i t o r y  o r  t h o s e  w a t e r s ,  c o u l d  s t a r t  o u t  f r o m  t h e  

g e n e r a l l y , a c c e p t e d  p r i n c i p l e  t h a t -  a  n e u t r a l  S t a t e ' s  ' 

s o v e r e i g n  r i g h t s  a s  a n o n - p a r t i c i p a n t  m u s t  ' n o t  b e  ad- 

v e r s e l y  a f f e c t e d  by w a r l i k e  a c t s  o f  the b e l l i g e r e n t s .  I t  

s h o u l d  be p o i n t e d  o u t  t h a t  among t h e s e ,  s o v e r e i g n  r i g h t s  is 

t h e  i n v i o l a b i l i t y  o f  t h e  n e u t r a l  S t a  t e  ' s  t e r r i t o r i a l  

r i g h t s ,  i n c l u d i n g  l i f e  a n d  p r o p e r t y  o f  i n h a b i t a n t s .  A 

f u r t h e r  p o i n t  would  b e  t h a t  t h e  l o c u s  of t h e  d a m a g i n g  a c t  

is  i m m a t e r i a l .  A s  Long a s  t h e  a c t  c a n  be s a i d  t o  h a v e  

" c a u s e d "  t h e  damage ,  t h e  a c t i n g  S t a t e  is  l i a b l e .  A 

p r o p o s a l  f o r  a r u l e  c o u l d  p r o b a b l y  b e  d r a f t e d  a l o n g  t h e s e  



5 ,  � he i m p o r t a n c e  o f  t h e  r u l e s  c o n c e r n i n g  t h e  c o n d u c t  o f  h o s t i l i t i e s  

I L n t r o d u c t i o n  

I n  t h e  e v e n t  o f  a r m e d  c o n f l i c t ,  t h e  l a w  o f  w a r  L i k e w i s e  c o n t a i n s  

a n u m b e r  o f  r u l e s  c o n c e r n i n g  t h e  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t  (58) 

~t i s  p r i m a r i l y  t h e  r u l e s  o n  t h e  p r a t e c t i o n  o f  t h e  c i v i l i a n  p o p u l a -  

t i o n  t h a t  a r e  p e r t i n e n t  h e r e .  Howeve r ,  r e c e n t  t r e a t y  Law h a s  

p r o d u c e d  c e r t a i n  r u l e s  r e l a t i n g  s p e c i f  i c a l l y  t o  t h e  p r o t e c t i o n  

o f  t h e  e n v i r o n m e n t .  T h e s e  a p p l y  o f  c o u r s e ,  t o  t h e  r e l a t i o n s h i p  

b e t w e e n  b e l l i g e r e n t s .  I t  i s  o p e n  t o  q u e s t i o n ,  h o w e v e r ,  w h e t h e r  

t h e y  a l s o  h a v e  a n  a f f e c t  v i s - a - v i s  t h i r d s t a t e s .  We a r e  t h e r e f o r e  

g o i n g  t o  r e v i e w  b r i e f l y  t h e  c o n t e n t  o f  t h e s e  r u l e s  a n d  t h e n  I 

a n a l y s e  t h e i r  p o s s i b l e  i m p a c t  o n  t h i r d  S t a t e s .  

2 R u l e s  r e l a t i n g  t o  t h e  c o n d u c t  o f  h o s t i l i t i e s  a n d  t h e  p r o t e c t i o n  

o f  t h e  e n v i r o n m e n t  

2.1 The  p r o t e c t i o n  o f  t h e  c i v i l i a n  p o p u l a t i o n  

The  " e n v i r o n m e n t "  may i n c l u d e  c i v i  l i a n  p r o p e r t y  a n d  m i  l i t a r y  

o b j e c t i v e s .  I n  s o  f a r  a s  t h e  e l e m e n t s  o f  t h e  ~ n v i r o n m e n t , c o n s t i t u t e  

c i v i l i a n  p r o p e r t y ,  t h e  g e n e r a l  r u l e s  o n  t h e  p r o t e c t i o n  o f .  t h e  : 
c i v i  L i a n  p o p u l a t i o n  a n d  c i v i l i a n  o b j e c t s  a p p l y .  T h e s e  r u l e s  

f o r m  p a r t  o f  c u s t o m a r y  i n t e r n a t i o n a l  taw, b u t  t h e y  w e r e  r e a f f i r m e d  

a n d  s o m e w h a t  a m p l i f i e d  b y  t h e  P r o t o c o l s  A d d i t i o n a l  t o  t h e  G e n e v a  

C o n v e n t i o n s  a d o p t e d  o n  1 0  J u n e  1 9 7 7 .  Of t h e s e  r u l e s ,  t h e  f o l l o w i n g  

d e s e r v e  s p e c i a l  m e n t i o n :  

( 5 8 )  See ~ i s s ,  Les  P r o t o c o l e s  a d d i t i o n n e l s  a u x  C o n v e n t i o n s  d e  
G e n & v e  e t  La  p r o t e c t i o n  d e  b i e n s  d e  L ' e n v i r o n n e m e n t ,  
MCLanges P i c t e t ,  1984 ,  p p .  1 8 1  e t  s e a . :  B o t h e ,  War a n d  
~ n v i  r o n m e n t ,  i n :  B e r h a r d t  ( e d .  1: Encyclopaedia o f  P u b l i c  ~ n t e r -  ' 
n a t i o n a l  Law, I ns ta lmen t  4, PP. 290 U; Solf, i n  Bo the lPar tsch lSoL f ,  
New Rules f o r  V i c t ims  o f  Armed Con f l i c t s ,  Commentary on  t h e  Two 1977 
P r o t o c o l s  A d d i t i o n a l  t o  t h e  Geneva Convent ions o f  1949, 1982, i n  p a r t i c u l a r  
pp. 192 e t  seq,, 343 e L s e . ~ .  

1 



- t h e  p r o h i b i t i o n  o n  a t t a c k s  a g a i n s t  c i v i l i a n  o b j e c t s ;  

- t h e  p r o h i b i t i o n  o n  a t t a c k s  a g a i n s t  c e r t a i n  s p e c i f i c  o b j e c t s ,  

n a m e l y  s t r u c t u r e s  a n d  i n s t a l l a t i o n s  c o n t a i n i n g  d a n g e r o u s  f o r c e s  

a n d  o b j e c t s  i n d i s p e n s a C b L e  t o  t h e  s u r v i v a l  o f  t h e  c i v i  l i a n  

p o p u  La t i on; 

- t h e  p r o h i b i t i o n  o n  i n d i s c r i m i n a t e  a t t a c k s  a n d  a t t a c k s  a g a i n s t  

m i L i t a r y  o b j e c t i v e s  w h e r e  t h e  d a m a g e c a u s e d  b y  s u c h  a t t a c k s  t o  

c i v i l i a n  o b j e c t s  i s  e x c e s s i v e  i n  r e l a t i o n  t o  t h e  p r a c t i c a l ,  

d i r e c t  m i l i t a r y  a d v a n t a g e  a n t i c i p a t e d .  

As r e g a r d s  t h e  f i r s t  r u l e ,  t h e  m a i n  q u e s t i o n  a s  f a r  a s  t h e  c a s e s  

c o v e r e d  b y  t h i s  e n q u i r y  a r e  c o n c e r n e d  i s  w h e t h e r  o r  n o t  c e r t a i n  

i n s t a l l a t i o n s  (e .g :  c h e m i c a l  p l a n t )  o r  o i  1  t a n k e r s  a r e  c i v i  l i a n  

o b j e c t s .  A r t i c l e  5 2  o f  P r o t o c o l  I d e f i n e s  c i v i l i a n  o b j e c t s  

i n  n e g a t i v e  t e r m s ,  t h a t  i s  t o  s a y  e v e r y t h i n g  w h i c h  i s  n o t  

" m i l i t a r y "  i s  " c i v i l i a n " ,  A m i l i t a r y  o b j e c t i v e  i s  i n  t u r n  

d e f i n e d  b y  r e f e r e n c e  t o  i t s  " e f f e c t i v e  c o n t r i b u t i o n  t.0 m i  l i t a r y  

a c t i o n "  a n d  t h e  f a c t  t h a t  i t s  d e s t r u c t i o n  " o f f e r s  a  d e f i n i t e  

m i  t i  t a r y  a d v a n t a g e " .  I n d u s t  r i a l  i n s t a l l a t i o n s  m u s t  b e  o f  f u n d a -  

m e n t a l  i m p o r t a n c e  t o  t h e  c o n d u c t  o f  t h e  a r m e d  c o n f l i c t ,  ( 5  9 1 

p r o d u c i n g  a r m a m e n t s  f o r  e x a m p l e ,  t h i s  h a v i n g  t o  b e  d e t e r m i n e d  

i n  e a c h  c a s e .  O i l  i n s t a l l a t i o n s  may g e n e r a l l y  b e  c o n s i d e r e d  

t o  make  a n  e f f e c t i v e  c o n t r i b u t i o n  t o  m i l i t a r y  a c t i o n ,  f u e l  

b e i n g  i n d i s p e n s a b l e  i n  m o d e r n  w a r f a r e .  I t  i s  h a r d  t o  i m a g i n e  

o i l  i n s t a l l a t i o n s  o r  s t o r a g e  d e p o t s  b e i n g  r e s e r v e d  e x c l u s i v e l y .  

f o r  c i v i l i a n  r e q u i r e m e n t s .  B u t  i f  s t o c k s  a r e  i n t e n d e d  e x c l u s i v e l y  

f o r  e x p o r t  ( a n d  t h i s  i s  a i l  . the m o r e  t r u e  o f  o i l  t a n k e r s  b o u n d  

f o r  f o r e i g n  p a r t s )  t h e i r  d e s t r u c t i o n  n o  l o n g e r  o f f e r s  a  d e f i n i t e  

m i l i t a r y  a d v a n t a g e .  The  r e d u c t i o n  i n  t h e  e n e m y ' s  e x p o r t  r e v e n u e s  

a n d  t h e  w e a k e n i n g  o f  h i s  e c o n o m y  d u e  t o  t h e  d e s t r u c t i o n  o f  s u c h  

o b j e c t s  d o  n o t  c o n s t i t u t e  a  m i l i t a r y  a d v a n t a g ;  i n  t h e ' a b o v e  s e n s e .  - 

O b j e c t s  u h i c h  m u s t  n o t  b e  a t t a c k e d  ? ? e n  i f  t h e y  c o n s t i t u t e  m i l i t a r y  

o b j e c t i v e s  a r e  d e f i n e d  v e r y  s t r i c l y .  The  l i s t  s e t  o u t  i n ' A r t i c L e  56 

i s  e x h a u s t i v e :  s u c h  i m m u ~ i t y  i s  e n j o y e d  o n l y b y  dams, d y k e s  a n d  

n u c l e a r  e l e c t r i c i t y  g e n e r a t i n g  s t a t i o n s .  O i l  i n s t a l l a t i o n s  a r e  n o t  

r s c n t i o n e d :  t h e  o m i s s i o n  i s  d e l i b e r a t e .  

( 5 9 )  So l f ,  l oc ,  c-;t, p. 324. - 



The t h i r d  r u l e ,  t h e  p r i n c i p l e  o f  p r o p o r t i o n a l i t y ,  i s  a l s o  i m p o r t a n t  

f r o m  t h e  p o i n t  o f  v i e w  o f  t h e  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t .  

The a d v e r s e  e f f e c t s  t h a t  a n  a t t a c k  may h a v e  o n  t h e  e n v i r o n m e n t  

( L o n g - t e r m  e f f e c t s  o r  e f f e c t s  o n  d i s t a n t  p L a c e s ) m u s t  b e  t a k e n  

i n t o  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  w h e t h e r  c i v i l i a n  damage i s  

" e x c e s s i v e "  i n  r e l a t i o n  t o  t h e  m i  l i t a r y  a d v a n t a g e s  a n t i c i p a t e d .  

T h i s  r u l e  i s  n o t  e a s y  t o  a p p l y ,  h o w e v e r ,  s i n c e  d e t e r m i n i n g  w h a t  

" e x c e s s i v e "  s o m e t i m e s  means  h a v i n g  t o  c o m p a r e  a d v a n t a g e s  

a n d  damage,  w h i c h  a r e ,  i n  f a c t ,  i n c o m p a r a b l e .  

5 . 2 . 2 .  P r o v i s i o n s  r e f e r r i n g  e x p r e s s l y  t o  t h e  e n v i r o n m e n t  

1 I n  a d d i t i o n ,  P r o t o c o l  I t o  t h e  Geneva  C o n v e n t i o n s  c o n t a i n s  t w o  

p r o v i s i o n s  d e v o t e d  t o  t h e  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t .  

A r t  i c l e  35  ( 2 )  p r o v i d e s :  

" ~ t  i s  p r o h i b i t e d  t o  e m p l o y  m e t h o d s  o r  means  o f  w a r f a r e  

w h i c h  a r e  i n t e n d e d ,  o r  may b e  e x p e c t e d ,  t o  c a u s e  w i d e -  

s p r e a d ,  L o n g - t e r m  a n d  s e v e r e  damage  t o  t h e  n a t u r a l  

e n v i  r o n m e n t  ," 

A r t i c l e  5 5  

"1. C a r e  s h a l l  b e  t a k e n  i n  w a r f a r e  t o  p r o t e c t ' t h e  n a t u r a l  

* e n v i  r o n m e n t  a ' g a i  n s  t w i d e s p r e a d ,  L o n g - t e r m  a n d  s e v e r e  

damage.  T h i s  p r o t e c t i o n  i n c l u d e s  a , p r o h i b i t i o n  o f  t h e  

u s e  o f  m e t h o d s  o r  means  o f  w a r f a r e  w h i c h  a r e  i n t e n d e d  

o r  may b e  e x p e c t e d  t o  c a u s e  s u c h  d a m a g e  t o  t h e  n a t u r a l  

e n v i r o n m e n t  a n d  t h e r e b y  t o  p r e j u d i c e  t h e  h e a l t h  o r  

s u r v i v a l  o f  t h e  p o p u l a t i o n .  

2. A t t a c k s  a g a i n s t  t h e  n a t u r a l  e n v i r o n m e n t  b y  way o f  

r e p r i s a l s  a r e  p r o h i b i t e d . "  . 



T h e s e  p r o v i s i o n s  s u p p l e m e n t  t h e  p r o p o r t i o n a l i t y  r u l e  a l r e a d y  

d i s c u s s e d .  E v e n  i f  damage c a u s e d  t o  t h e  ( c i v i  t a n )  e n v i r o n m e n t  . 

b y  a n  a t t a c k  i s  n o t  e x c e s s i v e  i n  r e l a t i o n  t o  t h e  m i l i t a r y  I 
a d v a n t a g e ,  t h e  a t t a c k  i s  n e v e r t h e l e s s  p r o h i b i t e d  i f  i t  i s  

" w i d e s p r e a d ,  l o n g - t e r m  a n d  s e v e r e " .  T h e s e  t h r e e  c o n c e p t s ,  ( t h e y  

a r e  c o n c u r r e n t  c o n d i t i o n s )  a r e  a l s o  d i f f i c u l t  t o  i n t e r p r e t  I 
The  p r e p a r a t o r y  i n s t r u m e n t s  s u g g e s t  t h a t  t h e  damage  m u s t  b e  I 
c a t a s t r o p h i c .  

The  a b o v e p r o v i s i o n s  o f  P r o t o c o l  I a p p l y  t o  a l l  s o r t s  o f  a t t a c k s .  I 
A s p e c i a l  c o n v e n t i o n  g o v e r n s ,  h o w e v e r ,  a  s p e c i f i c  q u e s t i o n ,  

n a m ~ l y  t h e  m a n i p u l a t i o n  o f  t h e  e n v i ' r o n m e n t  f o r  m i  l i t a r y  p u r p o s e s .  

T h i s  i s  t h e  C o n v e n t i o n  o n  t h e  P r o h i b i t i o n  o f  M i l i t a r y  o r  a n y  

o t h e r  h o s t i l e  u s e  o f  E n v i r o n m e n t a l  M o d i f i c a t i o n  T e c h n i q u e s ,  

o p e n e d  f o r  s i g n a t u r e  i n  Geneva  On 18 May 1 9 7 7 .  A l t h o u g h  t h i s  
' I  

C o n v e n t i o n  i s  o i  o n l y  l i m i t e d  r e l e v a n c e  t o  t h e  s i t u a t i o n s  

r e f e r r e d  t o  i n ,  t h e  p r e s e n t  r e p o r t ,  i t s  b a s i c  p r o ~ i s i o n s  s h o u l d  

b e  c i t e d :  

" ~ r t i c l e  I 

I .  E a c h  S t a t e  P a r t y  t o  t h i s  C o n v e n t i o n  u n d e r t a k e s  n o t  

t o  e n g a g e  i n  m i l i t a r y  o r  a n y  o t h e r  h o s t i l e  u s e  o f  e n v i r o n -  I 
m e n t a l  m o d i f i c a t i o n  t e c h n i q u e s  h a v i n g  w i d e s p r e a d ,  L o n g -  

I 

l a s t i n g  o r  s e v e r e  e f f e c t s  a s  t h e  m e a n s  o f  d e s t r u c t i o n ,  

d a m a g e  o r  i n j u r y  t o  a n y  o t h e r  S t a t e  P a r t y .  

2 .  E a c h  S t a t e  P a r t y  t o  t h i s  C o n v e n t i o n u r i d e r t a k e s  n o t  t o  
1 ) 

a s s i s t ,  e n c o u r a g e  o r  i n d u c e  a n y  S t a t e ,  g r o u p  o f  s t a t e s  o r  
' Q  

i n t e r n a t i o n a  1  o r g a n i z a t i o n  t o  e n g a g e  i n  a c t i v i t i e s  c o n t r a r y  I 
t o  t h e  p r o v i s i o n s  o f  p a r a g r a p h  1 o f  t h i s  a r t i c l e . "  



As u s e d  i n  a r t i c l e  I, t h e  t e r m  " e n v i r o n m e n t a l ,  m o d i f i . c a t i o n  

t e c h n i q u e s "  r e f e r s  t o  a n y  t e c h n i q u e  f o r  c h a n g i n g  - t h r o u g h  

t h e  d e l i b e r a t e  m a n i p u l a t i o n  o f  n a t u r a l  p r o c e s s e s  - t h e  

d y n a m i  cs ,  c o m p o s i t i o n  o r  s t r u c t u r e  o f  t h e  e a r t h ,  i n c l u d i n g  

i t s  b i o t a ,  L i t h o s p h e r e ,  h y d r o s p h e r e  a n d  a t m o s p h e r e ,  o r  o f  

o u t e r  s p a c e . "  

I t  i s  t h e n  s t a t e d  t h a t  t h e  p r o v i s i o n s  o f  t h e  c o n v e n t i o n  s h a l l  

n o t  h i n d e r  t h e  u s e  o f  e n v i r o n m e n t a l  m o d i f i c a t i o n  t e c h n i q u e s  f o r  

p e a c e f u l  p u r p o s e s .  R e s p o n s i b i l i t y  f o r  i m p l e m e n t i n g  t h e  c o n v e n t i o n  

L i e s  w i t h  S t a t e s  P a r t i e s ,  w h i c h  m u s t  c o o p e r a t e  i n  s o l v i n g  

1 
any prcblems w h i c h  may a r i s e  i n  r e l a t i o n  t o  t h e  o b j e c t i v e s  o f  

t h e  C o n v e n t i o n .  C o m p l a i n t s  b a s e d  o n  a l l e g e d  b r e a c h e s  o f  o b l i g a -  

t i o n s  d e r i v f n g  f r o m  t h e  C o n v e n t i o n  may  b e  l o d g e d  w i t h  t h e  UN 

S e c u r i t y  C o u n c i  l. 

The  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t  i n  t i m e s  o f  a r m e d  c o n f l i c t  i s  a l s o  

c o v e r e d  b y  a  n u m b e r  o f  i n s t r u m e n t s  n o t  c o u c h e d  i n  t h e  f o r m  o f  a  t r e a t y .  

r l e n t i o n  may b e  made f i r s t  o f  a l l  o f  t h e  W o r l d  C h a r t e r  f o r  N a t u r e ,  

a d o p t e d  b y  t h e  U n i t e d  N a t i o n s  G e n e r a l  A s s e m b l y  o n  28 O c t o b e r  1 9 8 2  

( R e s .  3 7 / 7 1 .  A c c o r d i n g  t o  p r i n c i p l e  5 o f  t h e  C h a r t e r :  

" N a t u r e  s h a l l  b e  s e c u r e d  a g a i n s t  d e g r a d a t i o n  c a u s e d  b y  

w a r f a r e  o r  o t h e r  h o s t i l e  a c t i v i t i e s " .  

i 
P r i n c i p l e  2 0  a d d s  : 

" 7 4 i l i t a r y a L t i v i t i e s  d a m a g i n g  t o  n a t u r e  s h a l l  b e  

a v o i d e d " .  



Among t h e  w o r k  o f  p r i v a t e  o r g a n i z a t i o n s ,  m e n t i o n  m u s t  b e  made  

o f  t h e  R e s o l u t i o n  o n  t h e  P r o t e c t i o n  o f  W a t e r  R e s o u r c e s  a n d  

W a t e r  I n s t a l l a t i o n s  i n  l i m e s  o f  A rmed  C o n f l i c t ,  a d o p t e d  b y  t h e  I 
I n t e r n a t i o n a l  Law A s s o c i a t i o n  a t  i t s  c o n f e r e n c e  h e l d  i n  

M a d r i d  i n  1 9 7 6  t6') . 

5.3 The  r e l e v a n c e  o f  t h e  1 9 7 7  Geneva  P r o t o c o l s  f o r  t h e  p r o t e c t i o n  

o f  t h e  e n v i r o n m e n t  o f  t h i r d  S t a t e s  

The  f i r s t  q u e s t i o n  w h i c h  h a s  t o  b e  c o n s i d e r e d  i s  w h e t h e r  t h e  

r u l e s  c o n t a i n e d  i n  P r o t o c o l  f m i g h t  c o n s t i t u t e ,  t h r o u g h  

a n  a p p L i c a t i o n  b y  a n a l o g y  o r  o t h e r w i s e ,  a  s t a n d a r d  o f  

b e h a v i o u r  b e t w e e n  b e l l i g e r e n t s  a n d  t h i r d  S t a t e s .  I t  m u s t  

b e  s t r e s s e d ,  h o w e v e r ,  t h a t  t h e  r u l e s  r e l a t i n g  t o  t h e  

c o n d u c t  o f  h o s t i l i t i e s  a p p l y  b e t w e e n  t h e  p a r t i e s  t o  a n  

a r m e d  c o n f l i c t ,  a n d  o n l y  b e t w e e n  t h e m .  T h e r e  i s  n o  r o o m  
. b 

f o r  a n  a p p l i c a t i o n  b y  a n a l o g y  i n  t h e  r e l a t i o n s h i p  b e t w e e n  

t h e  b e l l i g e r e n t s  a n d  t h i r d  S t a t e s .  A n a l o g i e s  i n  i n t e r -  

n a t i o n a l  Law h a v e  t o  b e  c o n s i d e r e d  w i t h  g r e a t  c a u t i o n ,  I f  

a t  a l l ,  t h e y  c a n  o n l y  a p p l y  i n  c o m p a r a b l e  s i t u a t i o n s .  T h e  

r e l a t i o n s h i p  b e r w e e n  b e  L l i g e r e n t  s, o n  t h e  o n e  hand ,  a n d  

t t i a t  b e t w e e n  b e l  l i g e r e n t  a n d  t h i r d  S t a t e s ,  o" t h e  o t h e r ,  

a r e  d i f f e r e n t .  Any  c o n c l u s i o n  b y  a n a l o g y  f r o m  t h e  f i r s t  

r e l a t i o n s h i p  t o  t h e  L a t t e r  w o u l d  b e  a g a i n s t  t h e  i n t e r e s t s  

o f  t h i r d  S t a t e s ,  b e c a u s e ,  a s  we h a v e  a t r e a d >  s e e n ,  t h e  

r u l e s  r e l a t i n g  t o  t h e  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t  i n  

t i m e s  o f  p e a c e  r e m a i n  a p p l i  c a b l e  b e t w e e n  t h e  b e l l i g e r e n t  

a n d  t h i r d  S t a t e s  a n d  p r o v i d e  a  much  b e t t e r  p r o t e c t i o n  f o r  

t h e  e n v i r o n m e n t  o f  t h o s e  s t a t e s -  T h i s  d o e s  n o t  e x c l u d e  

h o w e v e r ,  t h a t  a  s t r i c t  a p p l i c a t i o n  o f  t h e  r u l e s  o f  t h e  Law 

o f  t h e  w a r  j u s t  q u o t e d  d e  f a c t o  b e n e f i t s  t h i r d  S t a t e s  a s  

w e l l .  The e n v i r o n m e n t  o f  t h i r d  S t a t e s  may n o t  b e  a d v e r s e l y  

a f f e c t e d  b y  t h e  c o n d u c t  o f  m i l i t a r y  o p e r a t i o n s  b ? t w e e n  t h e  

p a r t i e s  t o  t h e  c o n f l i c ~ ,  b u t  i f  b e l l i g e r e n t s  d o  ~ o t  

(60) I n t e r n a t - i o n a  1 Law A s s o c i a t i o n ,  R e p o r t  o f  t h e  F i f t y - S e v e n t h  
C o n f e r e n c e ,  M a d r i d  7 9 7 6 ,  p p .  237  e t  s e a #  



r e s p e c t  t h i s  r u l e ,  n e u t r a l .  s t a t e s  h a v e  a  c e r t a i n  i n t e r e s t  

t h a t  > t h e  b e l . l i g e r e n t s  a t  l e a s t  a p p l y  t h e  r u l e s  o f  l a w s  of 

war  and  t h u s  l i m i t  t h e  e f f e c t s  o f  h o s t i l i t i e s  o n  t h e  

e n v i r o n m e n t  a t  l e a s t  to a  c e r t a i n  e x t e n t .  

P r o t o c o l  I as a  s t a n d a r d  o f  b e h a v i o u r  v i s - 2 - v i s  t h i r d  

S t a t e s ?  

I n  t h e  l i g h t  o f  t h e s e  i n t e r e s t s  o f  t h i r d  S t a t e s ,  two k i n d s  

o f  p r o v i s i o n s  o f  t h e  l a w s  o f  war  c a n  be d i s t i n g u i s h e d  as 

t o  t h e i r  d e  f a c t o  e f f e c t s .  T h e r e  a r e ,  f i r s t l y ,  t h o s e  r u l e s  

w h i c h  a l l o w  a  c e r t a i n  damage b e i n g  c a u s e d  as b e t w e e n  

b e i l i g e r a n t s ,  v i z .  damage t o  c i v i l i a n  o b j e c t s  w h i c h  is n o t  

e x c e s s i v e  i n  r e l a t i o n  t o t h e m i l i t a r y  a d v a n t a g e  a n t i c i -  

p a t e d ,  o r  damage t o  t h e  e n v i r o n m e n t  which i s  n o t  w i d e -  

s p r e a d ,  l o n g l a s t i n g  and  s e v e r e .  I n  t h e s e s  c a s e s ,  t h e  r u l e  . 

is i n s u f f i c i e n t .  f o r  t h e  i n t e r e s t s  o f  t h i r d  S t a t e s .  I n  

r e l a t i o n  t o  t h i r d  S t a t e s ,  e v e n  t h a t  damage is n o t  p e r m i s -  

s i b l e .  

T h e r e  a r e  o t h e r  r u l e s  of t-he laws of  war w h i c h  c o m p l ~ t e l y  

p r o h i b i t  c e r t a i n  a t t a c k s  o r  t h e  c a u s a t i o n  o f  c e r t a i n  

danlages .  T h u s ,  i t  is p r o h i b i t e d  t o  a t t a c k ,  d e s t r o y ,  r e m o v e  

o r  r e n d e r  u s e l e s s  o b j e c t s  i n d i s p e n s a b l e  t o  t h e  s u r v i v a l  o f  

t h e  c i v i l i a n  p o p u l a t i o n ,  s u c h  as f o o d s t u f f s ,  a g r i c u l t u r a l  

a r e a s  f o r  t h e  p r o d u c t i o n  o f  f o o d s t u f f s ,  c r o p s ,  l i v e s t o c k ,  . 

d r i n k i n g  w a t e r  i n s t a l l a t i o n s  a n d  s o  on ( A r t i c l e  5 4 ,  P r o t o -  

col  1 ) .  i t  is  a l s o  p r o h i b i t e d  t o  a t t a c k  w o r k s  o r  i n s t a l -  

l a t i o n s  c o n t a i n i n g  d a n g e r o u s  f o r c e s ,  namely d a m s ,  d i k e s  : 
a n d  n u c l e a r  e l e c t r i c a l  g e n e r a t i n g  s t a t i o n s ,  e v e n  i f  t h e s e  

o b j e c t s  a r e  m i l i t a r y  o b j e c t i v e s ,  i f  s u c h  a t t a c k  may c a u s e  

t h e  r e l e a s e  of d a n g e r o u s  f o r c e s  and c o n s e q u e n t  c i v i l  l o s s  

among t h e  c i v i l i a n  p o p u l a t i o n .  I t  is of c o u r s e  i n  t h e  

i n t e r e s t  a l s o  o f  a n e u t r a l  s t a t e  which '  m i g h t  b e  a f f e c t e d  

by t h e  a e s t r u c t i o n  o f  c r o p s  or by t h e  d a n g e r o u s  f o r c e s  

r e l e a s e d  by a n  a t t a c k  a g a i n s t  t h e  s a i d  i n s t a l l a t i o n s  t h a t  

t h i s  p r o t h i b i t i o n  is s t r i c t l y  o b s e r v e d .  A n e u t r a l  S t a t e  



could not claim more unf7-r  t h e  law or peace. I n  t h i s  c a s e ,  I 
the  de  fact^ adventage a c c r u i n g  from the  a p p l i c a t i o n  of 

the r u l e s  a p p l i c a b l e  between b e  1 l i  C J e r e * r  s t a r e s  t o  n e u t r a l  

s t a t e s  becomes r e l e v a n t .  

The r i g h t  of t h i r d  S t a t e s  t o  c l a im  r e s p e c t  f o r  P ro toco l  I 

I n  t h e  l i g h t  of t he  i n t e r e s t s  t h a t  t h i r d  S t a t e s  have i n  

the respec t  and a p p l i c a t i o n  of P ro toco l  I ,  one has  a l s o  t o  

ask what a r e  t he  p rocedura l  r i g h t s  of t h e  con t r ac t ing  

p a r t i e s  not involved i n  an i n t e r n a t i o n a l  armed c o n f l i c t  t o  I 
claim respec t  fo r  t hose  p r o v i s i o n s .  I 
A r t i c l e  1 pa ra .1  P r o t o c o l  1 provides :  

"The High Con t r ac t ing  P a r t i e s  undertake t o  r e spec t  

a n d  t o  e n s u r e  r e s p e c t  f o r  t h i s  Pro tocol  i n  a l l  circum- 

s t ances" .  @: 

The  proper i n t e r p r e t a t i o n  of t h i s  p rov i s ion  is t h e  c l u e  t o  

the r i g h t  of S t a t e s  n o t  p a r t i e s  t o  a  c o n f l i c t  t o  c la im 

respect  for  Pro tocol  I .  

I t  n igh t  be argued t h a t  A r t i c l e  1 para .1  merely i n t e n d s  t o  I 
provide t h a t  each C o n t r a c t i n g  S t a t e  under takes  t o  r e spec t  

the P r o t o c o l ' s  p r o v i s i o n s  and to  t a k e  a l l  the  measures 

necessary fo r  ensur ing  t h a t  i t s  armed f o r c e s  a d h e  r e  t o  

the r u l e s  of t he  P r o t o c o l .  Under t h i s  i n t e r p r e t a t i o n ,  t h e  

measures envisaged i n  A r t i c l e  1 para  1 should be ' taken 

"both in  tinie o i  war and (and above a l l )  i n  t imes of peace,  

and they should be des igned  t o  c r e a t e  t h e  cond i t i ons  

necessary f o r  e f f e c t i v e  implementation of t he  .Pro tocol .  I 
This i n t e r p r e t a t i o n ,  however is not c o r r e c t ,  i t  is 

cont ra ry  t o  t h e  p r a c t i c e  and usage of t he  S t a t e s ,  t b  the  

opinion of t he  I C R C  and t o  s c h o l a r l y  a u t h o r i t i e s .  What is 

c lear  from t h e  n e g o t i a t i n g  h i s t o r y  is t h a t  A r t i c l e  1, 

para. 1 Pro toco l  1, taken  a s  i t  was from A r t i c l e  1 common 
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t o  t h e  Geneva  C o n v e n t i o n s  o f  1 9 4 9 ,  was n o t  m e a n t  t o  c h a n g e  

t h e  mean ing  t h a t  t h e  s i m i l a r  w o r d i n g  had  i n  common Ar t ic le  

1. I n  o t h e r  w o r d s ,  t h e  d r a f t e r s  o f  t h e  P r o t o c o l  s i m p l y  

m e a n t  t o  r e i t e r a t e  i n  P r o t o c o l  1 t h e  i d e n t i c a l ,  p r o v i s i o n  

c o n t a i n e d  a l r e a d y  i n  t h e  1 9 4 9  C o n v e n t i o n s .  A r t i c l e  1, 

p a r a .  1 P r o t o c o l  1 was  n e i t h e r  t o  h a v e  a l e s s e r  nor a 

g r e a t e r  s c o p e  t h a n  t h a t  o f  common A r t i c l e  1 o i  1 9 4 9 .  I t  

f o l l o w s  t h a t  i n  o r d e r  t o  i d e n t i f y  t h e  p r o p e r  p u r p o r t  o f  

A r t i c l e  I, para. I P r o t o c o l  1, o n e  m u s t ,  o f  n e c e s s i t y  g o  b a c k  

t o  Common A r t .  1 a n d  t r y  t o  p i n p o i n t  i t s  m e a n i n g .  I n  o r d e r  

t o  d o  s o ,  we s h a l l  a n a l y s e  v i e w s  o f  s t a t e s .  p a r t i e s  t o  t h e  

Geneva C o n v e n t i o n s ,  t h e  o p i n i o n  o f  t h e  I C R C  a n d , s c h o l a r l y  

a u t h o r i t i e s .  

5 . 3 . 2 . 1  The  V i e w s  o f  S t a t e s  
I 

I n  1 5 7 2 ,  t h e  I C R C  s e n t  o u t  t o  S t a t e s  p a r t i e s  t o  t h e  1 9 4 9  

Ge'neva C o n v e n t i o n s  a "Questionnaire.concerning m e a s u r e s  
i 

i n t e n b e d  t o  r e i n f o r c e  t h e  i m p l e m e n t a t i o n  o f  t h e  Geneva  

C o n v e n t i o n s  o f  A u g u s t  1 2 ,  1 9 4 9 " .  Q u e s t i o n  no.2  was f r a m e d  

a s  f o l l o w s :  'Can a n d  s h o u l d  t h e  S t a t e s  P a r t i e s  t o  t h e  

Geneva C o n v e n t i o n s  e x e r c i s e  s u p e r v i s i o n  c o l l e c t i v e l y ,  p u r -  

s u a n t  t o  A r t i  c l e  l .  corr,nlon t o  t h o s e  C o n v e n t i o n s ?  I f  s o ,  

w h a t  p r o c e d u r e  m i g h t  b e  e n v i s a g e d ? "  O u t  of 3 1  S t a t e s  t h a t  

r e p l i e d ,  o n l y  two  Stiites c o n t e n d e d  t h z t A r t i c L e  1  d o e s  n o t  

a u t h o r i z e  c o n t r a c t i n g  p a r t i e s  t o  i n t e r v e n e  i n  cases o f  

v i o l a t i o n s  o f  t h e  C o n v e n t i o n s  ccmrrti t ted by b e l l i g e r e n t s :  

A r g e n t i n a ,  w h i c h  a r g u e d  t h a t  s u c h  a  r i g h t  w o u l d  be 
I' 

c o n t r a r y  t o  t h e  b a n  o n  i n t e r v e n t i o n ,  a n d  T u n i s i a ,  w h i c h  

a f f i r m e d  t h a t  t h e  a s s e n t  o f  b e l l i g e r e n t s  was  n e c e s s a r y  f o r  

t h i r d  S t a t e s  t o  i n t e r v e n e ,  2 1  S t a t e s  a d m i t t e d  t h a t  t h i r d  

S t a t e s  c o u l d  r e q u e s t  b e l l i g e r e n t s  t o  comply w i t h  t h e  

C o n v e n t i o n s  e i t h e r  j o i n t l y  o r  i n d i v i u u a l l y .  O t h e r  S t a t e s  

d i d  n o t  t a k e  a n y  d e f i n i t e  s t a n d  on  t h e  i s s u e ,  f o r  t h e y  

c o n f i n e d  t h e m s e l v e s  t o  s t a t i n g  t h a t  no c o l l e c t i v e  a c t i o n  

was  i n  t h e i r  v i e w . a d m i s s i b l e ,  w i t h o u t  p r o n o u n c i n g  on t h e  



p o s s i b l i t y  o f  i n a i v i ~ u a . i  z c ~ i o n .  T h u s ,  t h e  m a j o r i t y  o f  

S t a t e s  c l e a r l y  a f t i r n l e d  a  r i g h t  o f  S t a t e s  n o t  p a r t i e s  to  a 

c o n f l i c t  t o  demand r e s p e c t  f o r  t h e  C o n v e n t i o n s  by b e l l i g e -  

r e n t s .  T h r e e  p a r t i c u l a r l y  c l e a r  s t a t e m e n t s  may b e  q u o t e d .  

B e l g i u m  o b s e r v e d  t h a t :  

"Le Gouvernement  b e l g e  e s t  d ' a v i s  q u e  l ' a r t i c l e  , 
commun a u x  q u a t r e  c o n v e n t i o n s ,  o b l i g e  e t  p a r  con- 

s e q u e n t  h a b i l i t e  l e s  H a u t e s  P a r t i e s  c o n t r a c t a n t e s  2 
f a i r e  r e s p e c t e r  l e s  d i s p o s i t i o n s  d e  c e s  c o n v e n t i o n s ,  

a l o r s  nZme q u ' e l l e s  n e  s e  t r o u v e n t  p a s  e l l e s - rn6n1es  
/ 

i m p l i q u e e s  d a n s  un c o n f l i t  arrne." 

T h e  F e d e r a l  R e p u b l i c  of Germany s t a t e d  t h a t :  

"The o b l i g a t i o n  i n  A r t i c l e  1 o f  t h e  Geneva  C o n v e n t i o n s  

i n c l u d e s  n o t  o n l y  t h e  o b s e r v a n c e  o f  t h e i r  p r o v i s i o n s  r @: 
b u t  a l s o  t h e i r  i m p l e m e n t a t i o n ,  i . e .  a l l  a p p r o p r i a t e  

m e a s u r e s  t o  e n s u r e  t h e i r  o b s e r v a n c e  by t h e  p a r t i e s  t o  

t h e  c o n f l i c t .  T h i s  o b l i g a t i o n  a p p l i e s  t o  a l l  C o n t r a c -  
! 

t i n g  P a r t i e s  - i r r e s p e c t i v e  of t h e i r  p o s i t i o n  i n  t h e  , 

c o n f l i c t . "  

I t a l y  p o i n t e d  o u t :  

" L ' a r t i c l e  l e r  d e s  C o n v e n t i o n s  c o n f & r e  a u x  E t a t s ,  & 
c 6 t 6  d e  l ' o b l i g a t i o n  6 e  r e s p e c t e r  l e s  C o n v e n t i o n s ,  l e  

d r o i t  d e  p r / e t e n d r e  (sic!)  d e s  a u t r e s  E t a t s  l e  r e s p e c t  

d e  ces mGmes C o n v e n t i o n s .  I1 n ' e s t  p a s  e x c l u  q u ' u n  t e l  

d r o i t  p u i s s e  G t r e  e x e r c 6  a u  nloyen d ' u n e  a c t i o n  

i n d i v i d u e l l e  ou  c o l l e c t i v e .  Une a k t i o n  d e  ce g e n r e  
8 p o u r r a i t  s ' a v e r e r  u t i l e ,  c h a q u e  f o i s  q u e  les  c i r c o n -  

s t a n c e s  p o l i t i q u e s  l e  p e r n e t t e n t ,  s u r t o u t  e n  c o n s i d 6 -  

r a t i o n  d e  s c n  r e t e n t i s s e m e n t  d a n s  l ' o p i n i o n  p u b l i q u e  

i n t e r n a t i o n a l e , "  
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5 . 3 . 2 . 2  T h e  O p i n i o n  o f  t h e  I C H C  

- 
, ?'he I C R C  h a s  consistently h e l d  t h a t  

f o u r  Geneva C o n v e n t i o n s  c o n f e r s  o n  t h e  c o n t r a c t i n g  

p a r t i e s  t h e  r i g h t  t o  r e q u e s t  c o m p l i a n c e  w i t h  t h e  

C o n v e n t i o n s  by b e l l i g e r e n t s .  S u f f i c e  i t  t o  m e n t i o n  t h e  

p u b l i c  a p p e a l  made by t h e  ICRC o n  Hay 7. 1983  w i t h  

r e g a r d  t o  t h e  I r a n - I r a q  w a r .  T h e  ICRC s t a t e m e n t  

i n c l u d e d  t h e  f o l l o d i n g :  

"The I C R C  makes t h i s  solemn Appeal t o  a l l  S ta tes  p a r t i e s  t o  t h d  Geneva 

Convent ions t o  ask them - pu rsuan t  t o  t h e  commitment t hey  have under-  

, t a k e n  acco rd i ng  t o  A r t i c l e  1 o f  t h e  Convent ions t o  -- ensure r e s p e c t  

o f  t h e  Conventions - t o  make e v e r y  e f f o r t  so t h a t  ... i n t e r n a t i o n a l  

human i t a r i an  Law i s  respected, w i t h  t h e  c e s s a t i o n  o f  these  v i o l a t i o n s " .  

The same r e f e r e n c e  t o  A r t i c l e  1 was c o n t a i n e d  i n  t h e  i 

s e c o n d  a p p e a l  c o n c e r n i n g  t h e  I r a n - I r a q  war ,  made by t h e  

XCRC on  F e b r u a r y  l b r  1 9 6 4 .  

5 .3.2.3 W r i t e r s  

I t  is  w e l l  known t h a t  t h e  i n t e r p r e t a t i o n  a d v o c a t e d  

a b o v e  was f i r s t  p r o p o u n d e d  by t h e  ICRC s e m i - o f f i c i a l  

Commentary on  t h e  Geneva  C o n v e n t i o n s .  I n  t h e  Commentary  

t o  A r t i c l e  1 o f  t h e  1st C o n v e n t i o n  i t  was s t a t e d  t h a t :  
(6-l) 

I 

"The C o n t r a c t i n g  P a r t i e s  d o  n o t  u n d e r t a k e  m e r e l y  t o  

r e s p e c t  t h e  C o n v e n t i o n ,  b u t  a l s o  t o  e n s u r e  r e s p e c t  f o r  

i t .  The w o r d i n g  may seem r e d u n d a n t .  When a  S t a t e  

--_-_-_-------- 
(61) P i c t e t ,  Commentary ,  1st Geneva  C o n v e n t . i o n ,  1952 ,  

pp .  25-26.  
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c o n t r a c t s  a n  e n g a g c - p n t ,  t h e  e n g a g e n l e n t  e x t e n d  e o  i p s o  J 

t o  a l l  t h o s e  GVer whom i t  h a s  a u t h o r i t y ,  a s  w e l l  a s  t o  
i 
I 

t h e  r e p c e s e n t a t i v e s  o f  i ts a u t h o r i t y ;  a n d  i t  is u n d e r  

a n  o b l i g a t i o n  t o  i s s u e  t h e  n e c e s s a r y  o r d e r s .  The u s e  

o f  t h e  w o r d s  "and  t o  e n s u r e  r e s p e c t "  was,  h o w e v e r ,  
I 

d e l i b e r a t e :  t h e y  w e r e  i n t e n d e d  t o  e m p h a s i z e  and  

s t r e n g t h e n  t h e  r e s p o n s i b l i t y  of th'e C o n t r a c t i n g  
i 
1 

P a r t i e s .  I t  would n o t ,  f o r  e x a m p l e ,  b e  e n o u g h  f o r  a  j 
i 

S t a t e  t o  g i v e  o r d e r s  o r  d i r e c t i v e s  t o  a f e w  c i v i l i a n  

o r  m i l i t a r y  a u t h d r i t i e s ,  l e a v i n g  i t  t o  t h e m  t o  a r r a n g e  

a s  t h e y  p l e a s e d  f o r  t h e  d e t a i l s  o f  t h e i r  e ' x e c u t i o n .  I t  4 
/ I 

is f o r  t h e  S t a t e  t o  s u p e r v i s e  t h e i r  e x e c u t i o n . .  ! 
i 

F u r t h e r m o r e ,  i f  i t  is t o  k e e p  i t s  so lemr l  e n g a g e m e n t s ,  

t h e  S t a t e  m u s t  o f  n e c e s s i t y  p r e p a r e  i n  a d v a n c e ,  t h a t  

is t o  s a y  i n  p e a c e t i m e ,  t h e  l e g a l  m a t e r i a l ,  o r  o t h e r  

means  o f  l o y a l  e n f o r c e m e n t  o f  t h e  C o n v e n t i o n  a s  and  

1 when t h e  o c c a s i o n  a r i s e s .  I t  f o l l o w s ,  t i l e r e f o r e ,  t h a t  g: ; 
i n  t h e  e v e n t  o f  a  Power f a i l i n g  t o  f u l f i l  i t s  o b l i -  

1 

j 
g a t i o n s ,  t h e  o t h e r  C o n t r a c t i n g  P a r t i e s  ( n e u t r a l ;  

a l l i e d  or enemy) may, a n d  s h o u l d ,  e n d e a v o u r  t o  b r i n g  

i t  b a c k  t o  a n  a t t i t u d e  o f  x e s p e c t  f o r  t h e  

C o n v e n t i o n . "  I 
! 
i 
I 

5.3.2.4 I n d i v i d u a l  v e r s u s  C o l l e c t i v e  A c t i o n  1 
j , 

We s h a l l  now t u r n  t o  t h e  q u e s t i o n  w h e t h e r  A r t i c l e  1, , 

p a r a .  1 P r o t o c o l  1 a n a  common A r t i c l e  1 a u t h o r i z e s  . 
i n d i v i d u a l  a c t i o n  o n l y ,  c o l l e c t i v e ' a c t i o n  o n l y  o r  b o t h .  

j I 
t I f  o n e  l c o k s  a t  t h e  a n s w e r s  t o  t h e  I C R C  q u e s t i o n n a i r e  

q u o t e d  a b o v e ,  i t  a p p e a r s  t h a t -  t h e  m a j o r i t y  .of S t a t e s  

t a k e  t h e  v i e w  t h a t  b o t h  c l a s s e s  o f  a c t i o n  a r e  p o s s i b l e . ,  ! 

T h i s  v i e w  is i n d e e d  t h e  more  c o n s o n a n t  w i t h  t h e  l i t e r a l  , 

t e x t  of t h e  p r o v i s i o n s  unZgr  c o n s i d e r a t i o n .  Some S t a t e s  

u n a m b i g o u s l y  s t a t e d  t h a t  b o t h  c a t e g o r i e s  of a c t i o n  a r e  

p e r m i t t e d .  O t h e r  c u u n t r i e ~  n o r e l y  s t a t e d  t h a t  c o l l e d t -  



i v e  d e m a r c h e s  a r c  p c r r r i s s i b l e ,  w i t h o u t  however  answer-: - 
i n g  t h e  q u e s t i o n  o f  w h e t h e r  a c t i o n  by i n d i v i d u a l s t a r e s  

is a l s o  a u t h o r i z e d  by t h e  r u l e s  i n  q u e s t i o n .  A l i m i t e d  

number o f  S t a t e s  i n s i s t e d  t h a t  o n l y  a n  i n d i v i d u a l  

a c t i o n  'is e n v i s a g e d  by A r t i c l e  1 common Lo t h e  Con- 

v e n t i o n s .  I t  s e e m s ,  however ,  t h a t  t h i s  v i e w  is r a t h e r  

b a s e d  on  g r o u n d s  o f  f x p c d i e n c y  t h a n  o n  l e g a l  g r o u n d s .  

F i n a l l y ,  a  g r o u p  o f  S t a t e s  e x c l u d e d  t h e  a d m i s s i b i l i t y  

o f  collective a c t i o n ,  a g a i n  p r i r r ~ a r i l y  o n  g r o u n d s  o f  

p r a c t i c a l  f e a s i b i l i t y  and on  t h e  b a s i s  o f  a r e a l i s t i c  

a s s e s s m e n t  o r  t h e  p r e s e n t  i n t e r n a t i o n a l  s i t u a t i o n ,  

r a t h e r  t h a n  o n  l e g a l  g r o u n d s .  

A l t n o u g h  t h e  v i e w s  w c r e  d i v i d e d ,  i t  seenis t h a t  t h e  

I m a j o r i t y  o f  S t a t e s  was f a v o u r a b l e  t o  b o t h  c l a s s e s  o f  

a c t i o n .  I n  a d u i t i o n ,  t h i s  i n t e r p r e t a t i o n  is K o r e  i n  

k e e p i n g  w i t h  t h e  t e n o r  o f  t h e  p r o v i s i o n s  u n d e r  d i s -  

c u s s i , o n .  They d o  n o t  p l a c e  a n y  r e s t r i c t i o n  on  t h e  s o r t  . 
of  a c t i v i t y  t h a t  c o n t r a c t i n g  p a r t i e s  c a n  c a r r y  o u t  i n  

o r d e r  t o  demand r e s p e c t  f o r  t h e  C o n v e n t i o n s  a n a  t h e  , 

P r o t o c o l  by  o t h e r  c o n t r a c t i n g  p a r  t i e s .  

5 .3 .2 .5  P e r m i s s i b l e  K i n d s  o f  A c t i o n  

I t  s e e m s  t h a t  a w i d e  s p e c t r u m  o f  a c t i o n s  is a v a i l a b l e  , . 

t o  S t a t e s  w i s h i n g  t o  a c t  i n d i v i d u a l l y  o r  j o i n t l y  f o r  

t h e  p u r p o s e  o f  e n s u r i n g  r e s p e c t  f o r  t h e  Geneva  Con- 

I v e n t i o n s  and  t h e  P r o t o c o l .  The .on ly  l i m i t a t i o n  is t h a t  

t h e y  c a n n o t  r e s o r t  t o  f o r c i b l e  m e a s u r e s ;  o t h e r w i s e  t h e y  

c a n '  t a k e  p o l i t i c a l  o r  o t h e r  s t e p s ,  b o t h  b i l a t e r a l l y  and 

i n  i n t e r n a t i o n a l  f o r a  o r  j o i n t l y . ' T o  g i v e  a n  i l l u s -  

t r a t i o n  o t  t h e  v a r i o u s  m e a s u r e s  p o s s i b l e ,  i t  seems 

a p p r o p r i a t e  t o  q u o t e  t h e  o p i n i o n  o f  s f e w  S t a t e s  which 



Belgiunt stated the following: 

"Ce principe posg, il en dGcoule que chaque Etat 

inaividuellement et, par voie de consgquence, la 

collectivite des Etats, parties aux Conventions, ont 

pour obligation de veiller, autant qu'il est en leur 

pouvoir, 2 ce que les dispositions des Conventions 
soient appl iquGes indistincterrlent par toutes les 

Parties au conflit. La"procGdure qui vient ici tout 
r' 

naturellement 2 l'esprit est celle du recours eventuel 

des reprgsentations par la voie diplomatique aupz6s 
,- 

des deux Parties engayees au conflit ou aupr6s de 

l'une d'elles s'il y a lieu de supposer qu'elle ne 

respect? pas certaines dispositions de la convention. 

Ces repr6sentations peuvent gtre le f r ~ i t  d'une 

1 initiative propre 2 un seul Etat. Elles peuvent etre 
/ 

egalcnient accomplies - et sans doute avec plus de 
chances de succ6s, par plusieurs Etats conjointement. 

Enfin, 1 'Organisat ion des Nations-Unies, saisie ae la 

question 2 la requ6te d'un ou u e  plusieurs Etats 

participant aux Conventions de GenGve, est certaine- 
I 

m e n t  habilitGe & rappeler, comme elle l'a d&j;  £zit, 

aux Parties bellig6rantes l'obligation qui leur 

incombe ue respecter les dispositions desdites 

Conventions. En tout 6tat de cause, il y a lieu de 

constater que les dispositions de l'article 1 ne sont . 
gu&re,explicites quant aux moyens que les Etats, 

tierces-puissances par rapport un conflit: armg, orlt 

i niett're en oeuvre en vue de faire respecter les 
conventions per les Parties belliy~rantes." 
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Denmark p o i n t e d  o u t :  

"The o n l y  s u p e r v i s o r y  mechanism t h a t  w i t h  any c e r t a i n t y  

can be i n f e r r e d  from t h i s  b a s i c  o b l i g a t i o n  i s  the  

r i g h t  of t h e  c o n t r a c t i n g  p a r t i e s  t o  p r o t e s t ,  i n d i -  

v i d u a l l y  o r  c o l l e c t i v e l y ,  a g a i n s t  non-compliance by 

a n o t h e r  c o n t r a c t i n g  p a r t y .  Each c o n t r a c t i n g  p a r t y  is 

f r e e  t o  d e c i d e  whether  and i n  what fo rm i t  wants  t o  

p r o t e s t  a g a i n s t  v i o l a t i o n s . "  

I t a l y  s a i d :  

.' 8 " LG p r o c e u u r e  2 e n v i s a y e r  p a u r r a i t  E t r e  c o n s t i t u c c  par  

une a c t i o n  d ip lornat ique  s e c r k t e  ou p u b l i q u e  aupr&s des  

E t a t s  en c o n f l i t  e t  mGme, l e  c a s  &ch /ean t , . aupr$s  d e s  

P u i s s a n c e s  p r o t e c t r i c e s . "  

By c o n t r a s t ,  t h e  U . K .  took a  more r e s t r i c t i v e  view: 

" I f  S t a t e s  P a r t i e s  dc ter rn ine  upon c o l l e c t i v e  a c t i o n  

d u r i n g  o r  a f t e r  h o s t i l i t - i e s ,  t h e y  would presumably be 

unab le  t-o go beyond e x h o r t a t i o n  and s t a t e m e n t  of 

g e n e r a l  p r i n c i p l e s .  I t  would he i n a p p r o p r i a t e  f o r  t h e n  ' 

t o  c o n d u c t  a n y t h i n g  i n  t h e  n a t u r e  o f  a n  enqu i ry  i n t o '  

t h e  a c t i o n s  of p a r t i c u l a r  S t a t e s .  Any c o l l e c t i v e  

e f f o r t  t o  e n f o r c e  r e s p e c t  f o r  t h e  Conven t ions  would be 

o u t s i d e  t h e  scope of t h e  C o n v e n t i o n s  and would be a  
I proper  m a t t e r  f o r  d i s c u i s i o n  by t h e  S P c u r i t y  

Counc i l .  I' 

Such c o l l e c t i v e  o r  i n d i v i d u a l  a c t i o n  r e q u e s t i n g  r e s p e c t  

f o r  t h e  Convent ions  indeed o c c u r s  f rom t ime t o  time. 

I n  1984,  S w i t z e r l a n d  and A u s t r i a  maae p u b l i c - a p p e a l s  t o  

I r a q  and l r a n  t o  a b i d e  by t h e  C o n v e n t i o n s .  Regional  

a c t i o n  was taken by t h e  "Contadora  Group" i n  t h e  c a s e  of 

E l  S a l v a d o r .  9 0 t h  t h e  UN G e n e r a l  Assembly and t h e  

C o m m i s s i o n  o n  Human R i g h t s  h a v e  a d o p t e d  s e v e r a l  r e s o l u t i o n s  

c a l ! i n g  u p o n  t h e  b e l l i g e r e n t  p a r t i e s  o r  t h e  o c c u p y i n g  P o w e r  

t o  r e s p e c t  i n t e r n a t i o n a l  h u m a n i t a r i a n  Law ( e . 9 .  i n  t h e  c a s e  

o f  I s r a e c ,  Lebanon ,  Kampuchea,  I r a n - I r a q ,  S o u t h  A f r i c a  a n d  

E l  S a l v a d o r ) .  



6. The genera L r u l e s  o f  i n t e r r l a t i o n a  1  r e s p o n s i b i  l i t y  

I n t e r n a t i o n a  L r e s p o n s i b i  L i  t y  may be cons idered  a  consequence e i t h e r  I 

o f  a  w r o n g f u l  a c t  o r  o f  a  non-wrongfu l  ac t ,  T h i s  d icho tomy i s  c l e a r l y  

appa ren t  i n  t h e  c u r r e n t  work o f  t h e  I n t e r n a t i o n a l  Law Commission, A 

d r a f t  adopted by  t h e  Commission on  f i r s t  r e a d i n g  dea Ls w i t h  t h e  r espons i -  
i 

b i l i t y  o f  a  S t a t e  f o r  i t s  i n t e r n a t i o n a l l y  w r o n g f u l  a c t s  $(Rappor teur  M r  R. Ago). 

A second d r a f t  i s  b e i n g  prepared (Rappor teur  Mr  Quen t i n  Bax te r )  o n  i n t e r -  # 

n a t i o n a l  L i a b i l i t y  f o r  i n j u r i o u s  consequences a r i s i n g  o u t  o f  a c t s  n o t  p ro -  

h i b i t e d  b y  i n t e r n a t i o n a l  Law. 

We d e a l  be low f i r s t  of  a l l  w i t h  r espons ib i  L i t y  f o r  w r o n g f u l  a c t s  (6.1 .I. 

A f t e r  a  b r i e f  d i s c u s s i o n  o f  w r o n g f u l  a c t s  (6.1.1) we s h a l l c o n s i d e r  t o  

what e x t e n t  grounds f o r  PrecLus ion  may be i nvoked  6 . 2  We s h a l l  
I. t h e n  examine r e s p o n s i b i  L i t y  f o r  non-wrongfu l  a c t s  (6;2). Las t l y ,  we 

s h a l l  d i s c u s s  prob lems common t o  b o t h  t y p e s  o f  r e s p o n s i b i  li t y :  a t t r i -  

b u t i o n  (6.3), t h e  causa l  L i nk  (6.4.) and t h e  consequences o f  i n t e r n a t i o n a l  

r e s p o n s i b i  t i  t y  (6.5). 

6.1 Respons ib i  L i t y  f o r  wro r lg fu l  a c t s  

6.1.1 .The w r o n g f u l  a c t  

I n  t h e  p r e c e d i n g  pages we have i s o l a t e d  v a r i o u s  cases o f  w rong fu l  a c t s  

i n  t h e  p o s i t i v e  form o f  o b l i g s t i o n s  t o  r espec t .  We s h a l l  n o t  h a r k  back 

t o  them, b u t  s h a l l  con fin^ ou rse l ves  t o  a  few g e n e r a l  remarks o n  t h e  

s t r t i c t u r e  o f  t h e  o b l i g a t i o n t h e  b reach  o f  wh ich  c o n s t i t u t e s  t h e  wrongfuln 'ess. ' 

(1) I t  s h o u l d  be p o i n t e d  o u t  f i r s t  o f  a l l  - as t h i s  may have d i v e r s e  consequences - @ 
t h a t  t h e  r e l a t i o n s h i p  between t h e  w r o n g f u l  a c t  a r d  t h e  damage caused t o  t h e  

e n v i  ronment may t a k e  v a r i o u s  forms. I 
On t h e  one hand, t h e  damage may be t h e  consequence o f  t h e  w r o n g f u l  ac t .  

Thus, i n t e r n a t i o n a l  Law p r o h i b i t s  a t t a c k s  a q a i n s t  c i v i l i a n  

o h i e c t  o r  n o n - b e l l i g e r e n t  sh ipp ing .  Supposing t h e  



c i v i l i a n  o b j e c t  i s  a  c h e n i c a t  p l a n t  o f  a  p u r e l y  c i v i l i a n  

n a t u r e  t h e  d e s t r u c t i o n  o f  wh ich  r e s u l t s  i n  p o l l u t i o n  o f  t h e  atmosphere, 

t h e  L a t t e r  i s  a  consequence o f  t h e  w r o n g f u l  a c t .  The same h o l d s  t r u e  i f  

t h e  a t t a c k  i s  d i r e c t e d  a t  a  n o n - b e l l i g e r e n t  o i l  tanker,  t h e  d e s t r u c t i o n  

o f  which causes p o l l u t i o n  o f  t h e  sea. 

On t h e  o t h e r  hand, t h e  damage may be a c o n d i t i o n  o f  the  w r o n g f u l  a c t .  

The o b l i g a t i o n  i s  i n  t h e  n a t u r e  o f  a  p r o h i b i t i o n  o f  conduct t h e  consequences 

o f  which a r e  i n j u r i o u s .  I n  t h i s  i n s t a n c e  t h e r e  i s  wrongfu lness o n l y  i f  

t h e  damage e x i s t s .  The cases covered a r e  those  where t h e  o b l i g a t i o n  

i s  e i t h e r  n o t  t o  damage t h e  env i ronment  o r  n o t  t o  damage n e u t r a l  t e r r i t o r y .  

'1 
( 2 )  The s t r u c t u r e  o f  t h e  o b l i g a t i o n  which must be compl ied w i t h  may t a k e ' v a r i o u s  

forms. ~t may be an o b l i g a t i o n  as  t o  t h e  r e s u l t  t o  be ach ieved  o r  a n  o b l i -  

g a t i o n  as t o  t he  means t o  be employed, w i t h i n  t h e  meaning o f  t h a t  d i s t i c t i o n  

i n  domest i c  law. 

The o b l i g a t i o n  w i  L L  be one as  t o  t h e  r e s u l t  t o  be achieved i f  i t  p r o h i b i t s  

a  g i v e n  r e s u l t .  Such seems t o  be t h e  case w i t h  t h e  o b l i g a t i o n  o f  b e l l i g e r e n t s  

t o  ensure t h e  i n v i o i a b i l i t y  o f  t h e  t e r r i t o r y  o f  neu t r a l s .  

The o b l i g a t i o n  w i l l ,  o n  t h e  o t h e r  hand, be me re l y  one a s . t o  t h e  means t o  

be employed where t h e  S t a t e  i s  o n l y  under  a  d u t y  o f  care, b e i n g  o n l y  

o b l i g e d  t o  do  what i t  can w i t h  t h e  means a t  i t s  d i sposa l .  

Example: A r t i c l e  25 o f  t h e  Hague Convent ion No XIII 

"A n e u t r a l  power i s  bound t o  e x e r c i s e  such s u r v e i  Llance as t h e  means 

a t  i t s  d i s p o s a l  a l l o w  t o  p reven t  any v i o l a t i o n  o f  t h e  p r o v i s i o n s  o f  t h e  

above a r t i c l e s  o c c u r r i n g  i n  i t s  p o r t s  o r  roadsteads o r  i n  i t s  waters".  
I 

There has been much d i s c u s s i o n  about  whether o b l i g a t i o n s  i n  r e s p e c t  o f  ' t h e  

p r o t e c t i o n  o f  t h e  env i ronment  a r e  o b l i g a t i o n s  as t o  t h e  r e s u l t s  t o  be 

achieved o r  o b l i g a t i o n s  as t o  t h e  means t o  be employed. Th i s  depends o n  t h e  

case i n  ques t ion .  The i n s t r u m e n t  p r o v i d i n g  f o r  t h e  o b l i g a t i o n  has t o  be  . ' 

examined i n  each ins tance .  



I 

i 
I 
I 

I n  t h e  o p i n i o n  o f  t he  au tho r s  o f  t h e  p resen t  enqui ry ,  t h e  o b l i g a t i o n  o f  

t h e  p a r t i e s  t o  a  c o n f l i c t  n o t  t o  damage t h e  env i ronment  o f  t h i r d  S t a t e s  

o r  o f  areas n o t  s u b j e c t  t o  any n a t i o n a l  j u r i s d i c t i o n  i s  i n  t h e  n a t u r e  o f  

an o b l i g a t i o n  as t o  t h e  r e s u l t  t o  be achieved. The o b l i g a t i o n  i s  b reached  

i f  t h e  damage a r i s e s .  1 
I 
! 

(3) The o b l i g a t i o n  i n  q u e s t i o n  i s  t h a t  o f  t h e  p a r t i e s  t o  a c o n f l i c t ,  t h a t  i s  i 
i 

t o  say o f -  t h e  organs be l ong ing  t o  t h o s e  p a r t i e s .  The o b l i g a t i o n  w i  ll 

have a  d i f f e r e n t  con ten t  where t h e  conduct  o f  i n d i v i d u a l s  n o t  a c t i n g  o n  

beha l f  o f  a  p a r t y  t o  t h e  c o n f l i c t  i s  concerned. The o b l i g a t i o n  i n  t h i s  

second case w i l l  be no more t h a n  a  d u t y  o f  care. - 

The p a r t i e s  t o  a  con f  L i c t  must t a k e  reasonab le  ca re  t o  p r e v e n t  t h i r d  

p a r t i e s  f rom commi t t i ng  w rong fu l  ac t s .  I f  t h e y  d o  n o t  d o  so, t h e y  f a i l  
I I 

i n  t h e i r  d u t y  o f  e x e r t i n g  due dSLigence. One t h e n  speaks o f  t h e  d e l i c t  

o f  event, t h a t  i s  t o  say t h e  d e l i c t  uhere  t h e  w r o n g f u l  a c t  c o n s i s t s  i n  a  

b reach  o f  an o b l i g a t i o n  o f  p reven t i on .  Th is  occurs  where t h e  p e r s o n  who 

adop ts  t h e  i n j u r i o u s  conduct i s  no t  an  o rgan  o f  t h e  State,  b u t  a  p r i v a t e  

i n d i v i d u a l .  The r e s p o n s i b i  t i  t y  o f  t h e  S t a t e  i 3s  n e v e r t h e l e s s  engaged i f  i t s  

organs, b e i n g  a b l e  t o  f o resee  t h e  conduct  i n  quest ion,  d i d  n o t  p r e v e n t  

i t s  occurrence.  A d e l i c t  o f  om iss i on  o f  t h i s  n a t u r e  presupposes t h a t  t h e  

c r i m i n a l  a c t i o n  o f  t h e  i n d i v i d u a l s  c o u l d  reasonab ly  be f o r e s e e n  b y  t h e  

s t a t e .  Th is  woti ld be t h e  case uhere a  t e r r o r i s t  group b l ows  u p  a n  o i l  

t a n k e r  o r  Lays mines f o r  t h a t  purpose. The c o a s t a t s t a t e  hav i ng  j u r i s d i c t i o n  

over  t h e  wa te rs  concerned cou ld  be h e l d  r e s p o n s i b l e  o n l y  i f  i t  was aware 

o f  these  deeds o r  shou ld  have f o reseen  them (Co r f u  Channel case>. 

Th i s  case i s  q u i t e  d i s t i n c t  f rom t h a t  o f  f o reseeab le  damage, wh ich  we 

sha L C  examin? below ( a t  p o i n t  6-61.  

6.1 - 2  Grounds f o r  p r e c l u d i n g  ~ r o n g f u l n e s s  

We must now ana l yse  c e r t a i n  grourrds f o r  p r e c l u d i n g  r e s p o n s i b i l i t y  wh i ch  

m i g h t  be invoked  b y  the  S t a t e  adop1:ing t h e  a i l e g e d l y  w r o n g f u l  conduc t .  

I 



Our a n a l y s i s  i s  based La rge l y  o n  t he  work o f  t h e  I n t e r n a t i o n a l  Law ' 

Commission, which has p repared  a  d r a f t  on i n t e r n a t i o n a  L r e s p o n s i b i  L i t y .  

Th is  d r a f t  p r o v i d e s  f i r s t  o f  a l l  f o r  c e r t a i n  c i r cumstances  p r e c l u d i n g  

wrong fu lness .  One may ask whether some o f  them m igh t  a p p l y  t o  t h e  ques t i ons  

covered b y  t h i s  enqu i ry ,  n o t a b l y  f o r c e  majeure and f o r t u i t o u s  even t  

( A r t i c l e  31), s t a t e  o f  n e c e s s i t y  ( A r t i c l e  33 1, countermeasures i n  r espec t  

o f  an  i n t e r n a t i o n a L L y  w r o n g f u l  a c t  ( ~ r t i  d ~ e  30) and se l f - de fence  ( A r t i c l e  3 4 ) .  

A s  w i t h  t h e  w r o n g f u l  act ,  t h e  v a r i o u s  grounds f o r  p r e c l u s i o n  may come i n t o  

p l a y  e i t h e r  v i s -A -v i s  t h e  adversary  o r  v i s -A-v is  t h e  t h i r d  State, A 

around f o r  p r e c l u s i o n  h o l d i n g  g o o d - f o r  one does n o t  h e c e s s a r i l y  h o l d  

good f o r  t h e  o t h e r -  

The second q u e s t i o n  one may ask  i s  whether t h e  Lawfulness, i f  any, o f  t h e  

recourse  t o  f o r c e  b y  one o f  t h e  b e l l i g e r e n t s  has a n  i n f  Luence on  t h e  grounds 

f o r  p r e c l u s i o n .  To rephrase  t h e  ques t ion :  can a  S t a t e  wh ich  has committed 

a  c r ime o f  a g r e s s i o n  i n  a  g i v e n  c o n f l i c t  s t i l l  i n voke  grounds f o r  pre-  

c l u s i o n ?  C l e a r l y  n o t  se Lf-defence, n o r  countermeasures n o r  a s t a t e  o f  

n e c e s s i t y .  Bu t  what o f  f o r c e  rnajeure? Can i t  n o t  be ma in ta i ned  t ha t ,  

hav i ng  been  t h e  cause o f  t h e  whole c o n f l i c t ,  t h e  a g r e s s o r  must s u f f e r  

a l l  t h e  consequences t h e r e o f ?  IS t h e r e f o r e  a  S t a t e  wh ich  - on  t h e  c o n t r a r y  - 
a c t s  i n  se l f -de fence ,  save where t h e r e  is ,  f o r  example, a s p e c i f i c  v i o l a t i o n  

( 6 2 )  
o f  i u s  i n  b e l l o ,  b e t t e r  p laced?  

-- 
(62) " I n  t h e  o r d i n a r y  way, a  S t a t e  i s  n o t  r espons ib l e  f o r  damage 

I 

L e g i t i m a t e l y  caused i n  t h e  o r d i n a r y  conduct o f  t h e  war, bu t  if . 
a  S t a t e  i s  -in t h e  p c s i t i o n  o f  a  wrongdoer i n  b e i n g  a t  war a t  a l l ,  
i f  i t  has gone t o  war i n  a  manner i n v o l v i n g  a  b reach  o f  i n t e r -  
n a t i o n a l  Law and c o n s t i t u t i n g  an  i n t e r n a t i o n a l  crime, i t  m i g h t  
we l  L be argued t h a t  i t  has l e g a l  r espons ib i  L i t y ,  f o r  a l l  t h e  
ensu ing  damage even i f  i t  would o the rw i se  rank  as  damage L e g i t i m a t e l y  
caused i n  t h e  normal  conduct o f  operat ions" .  (G.G. F i  t zmau r i  ce, 
"The j u r i d i c a l  c lavses  o f  t h e  Peace Treat ies",  Hague Recuei 1, v o l  73, 
1948 (111, p, 325). 



The p r a c t i  ce o f  war r epa ra t i ons  sometimes imposed b y  t r e a t i e s  conc luded 
j / 

a t  t h e  end o f  a  war seems t o  be i n  keep ing  wi th t h i s  view. 

A t h i r d  aspec t  i s  t h i s :  

A ground f o r  p r e c l u s i o n  comes i n t o  p l a y  o n l y  i f  t h e  a c t  o f  t h e s t a t e  

would be w rong fu l  i n  i t s  absence. We s h a l l  t h e r e f o r e  t a k e  f o r  g ran ted  
I I 

here, i n  o r d e r  t o  cons ider  t h e  independent  o p e r a t i o n  o f  t h e  grt junds f o r  
i I 

p r e c l u s i o n ,  the  wrong fu l  na tu re  o f  t h e  a c t  g i v i n g  r i s e  t o  t h e  r e s p o n s i b i l i t y :  / I 
d i r e c t  a t t a c k  aga ins t  n o n - b e l l i g e r e n t  sh i pp i ng ,  a t t a c k  a g a i n s t  s i t e s  p r o t e c t e d  

b y  t h e  law o f  war, wrongfuL damage t o  t h e  mar i r ie  environment,  e t c .  I n  t h e  

l i g h t  o f  these few gene ra l  remarks, we a r e  g o i n g  t o  examine t h e  v a r i o u s  / I 
gr-ounds f o r  p rec l us i o r i  upon which r e l i a n c e  m i g h t  be p laced.  1 1 

6.1 -2.1 Force majeure and f o r t u i t o u s  even ts  

A r t i c l e  31 (1) o f  t h e  ILC d r a f t  p rov ides :  

"The wrongfu lness o f  an a c t  o f  a  S t a t e  n o t  i n  c o n f o r m i t y  w i t h  

an  i n t e r n a t i o n a l  o b l i g a t i o n  o f  t h a t  S t a t e  i s  p rec l uded  i f  t h e  

a c t  was due t o  an i r r - i s i s t i b l e f o r c e  o r  t o  a n  un fo reseen  e x t e r n a l  

even t  beyond i t s  c o n t r o l  which made i t  m a t e r i a l l y  i m p o s s i b l e  f o r  

t h e  S t a t e  t o  a c t  i n  c o n f o r m i t y  w i t h  t h a t  o b l i g a t i o n  o r  t o  know 

t h a t  i t s  conduct was no t  i n  c o n f o r m i t y  w i t h  t h a t   obligation."^ I / 
The o u t s t a n d i n g  f e a t u r e  o f  these  two  concep t s  i s  t h a t  t h e  s u b j e c t  i s  

I 
i nduced  t o  a c t  aga ins t  h i s  w i  11  i r i v o l u r l t a r i  l y  o r  u n i n t e n t i o n a l l y  i n  

b reach  o f  h i s  i n t e r n a t i o n a l  o b l i g a t i o n s ,  The ac t5oa  i s  t h e  outcome o f  a n  . 

i r r e s i s t i b l e  f o r c e  o r  an un fo reseen  e i t e r n a l  event". I n  r e l a t i o n  t o  t h e  

consequences o f  a  v o l u n t a r y  arid de l i be i qa te  a c t  o f  w a r f a r e  b y  a  b e l l i g e r e r ? t  

a g a i n s t  a s p e c i f i c  o b j e c t i v e ,  i t  cen s c a r c e l y  b e m a i n t a i n e d  tha t ,  t h e  c i r -  

cumstances o u t  l i n e d  ob ta i n .  



One ;an, however, v i s u a l i z e  c i  rcumstances i n  which t h e  d e s t r u c t i o n  o f  

i n s t a l l a t i o n s  r e l e a s i n g  f o r c e s  o r  subs tances  dangerous t o  t h e  environment 

i s  c a r r i e d  ou t ,  n o t  by  organs engaging t h e  r e s p o n s i b i l i t y  o f  t h e  b e t l i -  

ge ren ts ,  b u t  b y  p r i v a t e  i n d i v i d u a l s .  Take t h e  case o f  a c t s  commit ted 

by g roups  o f  ana rch i s t s .  Would t h e  concep ts  o f  f o r c e  majeure o r  f o r t u i t o u s  

even t  r e l i e v e  t h e  S ta te  o f  i t s  r e s p o n s i b i l i t y ?  I n  cases i n v o l v i n g  

i n t e r n 3  L c o n f l i c t s ,  i n t e r n a t i o n a  l a r b i t r a t o r s  have , o f t e n  found  t h a t  t h e  - 
S t a t e  i s  n o t  r espons ib l e  f o r  damage r e s u l t i n g  f r o m  t h e  combat i t s e l f  ( a c t s  

o f  l e g i t i m a t e  war fa re )  p r o v i d e d  i t  i s  n o t  t h e  consequence o f  a  v i o l a t i o n  

o f  t h e  Law o f  war by S t a t e  organs. Thus, i n  h i s  award i n  t he  B r i t i s h  c la ims  

i n  Span ish  Morocco a r b i t r a t i o n  case, Max Huber s ta ted ;  -.- 

"That t h e  S ta te  i s  n0.t r espons ib  Le f o r  t h e  f a c t  tha-t t h e r e  i s  a  r i s i n g ,  
a  r e v o l t ,  o r  a  c i v i l  o r  i n t e r n a t i o n a l  war, n o r  f o r  t h e  f a c t  t h a t  these  

even t s  i n v o l v e  Losses o n  i t s  t e r r i t o r y  .-. Such occurrences must be 

cons i de red  as cases o f  fo rce  majeure"  
(63) 

I t  w i l l  have been no ted  t h a t  Max Huber had i n  mind t h e '  case o f  damage caused 

w i t h i n  t h e  t e r r i t o r y  o f  t h e s t a t e  i n  which t h e  i n t e r n a l  c o n f l i ~ t  i s  t a k i n g  ' 

p l ace .  Th i s  r u l e  does n o t  mean t h a t  t h e  r e s p o n s i b i l i t y  o f  t h e  S t a t e  cannot 

be based o n  o t h e r  cons i de ra t i ons  where t h e  damage a f f e c t s  t h e  t e r r i t o r y  o f  

S t a t e s  n o t  i n v o l v e d  i n  t h e  i n t e r n a l  c o n f l i c t .  The o b l i g a t i o n  as t o  t h e  

r e s u l t  t o  be achieved w i t h  r ega rd  t o  t h i r d  p a r t i e s  remains t h a t  o f  t h e  , 

organs o f  t h e  States.  Moreover, t h e  S t a t e  must d o  every th 'ng  i n  i t s  power : 

( o b l i g a t i o n  as t o  t h e  means t o  be employed) t o  p r e v e n t  t h e  i n s u r g e n t s  from 

caus ing  damage t o  t he  t e r r i t o r y  o f  o t h e r  S ta tes .  If, for 'example, t h e  

i n s u r g e n t s  b low up an o i  1  i n s t a l l a t i o n  i n  t e r r i t c r y  c o n t r o l l e d  by  t h e  

government, t h e  S ta te  remains aSLiged t o  combat t h e  p o l l u t i o n  thus  caused 

i n  o r d e r  t o  p r e v e n t  any damage which m igh t  ensue o u t s i d e  i t s  t e r r i t o r y .  

I n  t h e  case o f  i n t e r n a t i o n a l  c o n f l i c t s ,  i t  would appear  t h a t  i n  p r a c t i c e  a 

d i s t i n c t i o n  i s  made between a  number o f  e v e n t u a l i t i e s :  war damage proper, 

r e q u i s i t i o n s  l e v i e d  by a  b e l l i g e r e n t  power i n  i t s  own t e r r i t o r y  and 

( 6 3 )  Annual D i g e s t  o f  P u b l i c  I n t e r n a t i o n a l  Law Cases, 1923-4, vo l .  2, p. 159. 

O r i g i n a l  French, 2 R I A A ,  642, see a l s o  p. 645, 



m i l i t a r y  a c t s  o f  b e l l i g e r e n t s  caus ing damage i n  n e u t r a l  t e r r i t o r y .  

A l though n o n - r e s p o n s i b i l i t t  i s  o f t e n  invoked i n  t h e  f i r s t  two"  cases, save 

where a  s p e c i f i c  w r o n g f u l  a c t  has been committed, i t  would appear  o n  t h e  

c o n t r a r y  t h a t  r e s p o n s i b i  L i t y  i s  acknowledged i n  t h e  t h i r d .  No argument 

based on f o r c e  majeure i s  t hen  adduced. As r ega rds  damage caused t o  

n e u t r a l  t e r r i t o r y ,  we can c i t e  p r a c t i c e  d u r i n g  t h e  Second World War 

(see 4.4.5 above). On t h e  h i g h  seas, a t t a c k s  a g a i n s t  n e u t r a l  s h i p p i n g  a l s o  

g i v e  e n t i t l e m e n t  t o  r e p a r a t i o n .  The scope o f  t h e  p r i m a r y  o b l i g a t i o n s  i n  

t h i s  case i s ,  however, much debated. What m a t t e r s  i n  o u r  c o n t e x t  i s  t h a t  

t h e  argument o f  f o r c e  majeure o r  f o r t u i t o u s  even t  i s  n o t  r a i s e d  ( 6 4 )  

Conversely, where t h e  i n c i d e n t  takes  p l a c e  i n  t h e  wa te r s  o f  t h e  b e l l i g e r e n t s ,  

r e p a r a t i o n  i s  Less f r e q u e n t  as n e u t r a l  s h i p p i n g  must be  aware o f  t h e  r i s k  

i t  i s  runn ing .  Thus, t h e  French a u t h o r i t i e s  p o i n t e d  o u t  i n  c o n n e c t i o n  

w i t h  French wa rsh i ps  i n  Chinese p o r t s  d u r i n g  t h e  Sino-Japanese c o n f l i c t :  

" na tu re l l emen t  s i  l e  p o r t  oh i Ls ( l e s  n a v i r e s )  se t r o u v e n t  e s t  

a t t a q u 6  p a r  Les f o r c e  japonaises, i Ls s e r o n t  exposes 5 e t r e  

a t t e i n t s  p a r  l e  cont re-coup de La b a t a i  l l e .  Nous pouvons e x i g e r  

seu Lement qu ' on  ne t i  r e  pas i n t e n t i o n n e l  Lement s u r  eux." 
( 6 5 )  

One migh t  a l s o  ask  whether  f o r c e  majeure o r  ex t raneous  a c t  may be i nvoked  i n  

t h e  case o f  bombardement b y  m is take  o f  n e u t r a l  t e r r i t o r y .  The answer i s  i n  

t h e  n e g a t i v e  where t h e  a c t  i s  committed by S t a t e  organs. The i n t e n t i o n a l  

n a t u r e  o f  t h e  a c t  i s  o f  l i t t l e  importance, t h e  o b l i g a t i o n  b e i n g  a n  o b l i g a t i o n  

n o t  t o  encroach  o n  n e u t r a l  t e r r i t o r y  ( o b l i g a t i o n  as t o  t h e  r e s u l t  t o  be 

achieved) .  I n t e n t i o n  p l a y s  a  pa r t ,  on  t he  o t h e r  hand, where t h e  h a r m f u l  a c t  

i s  commit ted b y  p r i v a t e  i n d i v i d u a l s .  The S t a t e  w i l l  be r e s p o n s i b l e  f o r  such 

a c t s  o n l y  i f  i t  was a b l e  t o  p r e v e n t  o r  pun i sh  then.  

( 6 4 )  For t h e  famous case o f  The Lus i t an i a ,  see Madders, The L u s i t a n i a ,  i n :  
Be rnha rd t  (edl, Encyc loped ia  o f  I n t e r n a t i o n a  L Law, I n s t a l m e n t  2, 
pp. 177 e t  seq  f o r  t h e  case o f  t h e  L i b e r t y  (Amer icsn s h i p  a t t a c k e d  b y  
I s r a e l  i n  19671, see RGDIP 1968, pp 199 e t  seq., 1981, pp. 562 e t  s e q . , ,  

( 65 )K i ss ,  R P p e r t o i r e  de  l a  p r a t i q u e  f r a n ~ a i s e  e n  m a t i & r e  de d r o i t  i n t e r -  
n a t i o n a  L, v o l .  V1, No. 1086. See, however, t h e  case o f  The Panay (an 
American s h i p  sunk b y  Japan o f f  'Nanking).  See a l s o  t h e  many c l a i m s  b y  
" n e u t r a l "  s t a t e s  a g a i n s t  t h e  U n i t e d  S t a t e s  a f t e r  t h e  bombing o f  . 

No r t h  Vietnamese p o r t s  by  t h e  American a i r  fo rce ,  RGDIP 1968, pp, 207 
e t  seq. 



6.1.2.2 S t a t e  o f  n e c e s s i t y  

Accord ing t o  A r t i c l e  33 o f  t h e  I n t e r n a t i o n a l  Law Commission's d r a f t ,  a  

s t a t e  o f  n e c e s s i t y  may b e  i nvoked  as  a  g r o i ~ n d  f o r  pbecLusion i n  t h e  f o l l o w i n g  

c i  rcumstances: 

"1. A s t a t e  o f  n e c e s s i t y  may n o t  be invoked  b y  a  S t a t e  as a  

ground f o r  p r e c l u d i n g  t h e  wrongfulr tess o f  an a c t  o f  t h a t  

S t a t e  n o t  i n  c o n f o r m i t y  w i t h  a n  i n t e r n a t i o n a l  o b l i g a t i o n  o f  

t h e  S t a t e  un less :  

I( a )  t h e  a c t  was t h e  o n l y  means o f  sa feguard ing  an e s s e n t i a l  - 
i n t e r e s t  o f  t h e  S t a t e  aga ins t  a  grave and imminent  p e r i l ;  

and 

b) t h e  a c t  d i d  no t  s e r i o u s l y  i m p a i r  an e s s e n t i a l  i n t e r e s t  o f  

t h e  S t a t e  towards  which t he  o b l i g a t i o n  ex i s t ed .  

2: I n  any case, a  s t a t e  o f  n e c e s s i t y  may n o t  be i nvoked  b y  a  

S t a t e  as a  ground f o r  p r e c l u d i n g  wrongfu lness:  

a )  if t h e  i n t e r n a t i o n a l  o b l i g a t i o n  w i t h  which t h e  a c t  o f  t h e  

S t a t e ' i s  n o t  i n  c o n f o r m i t y  a r i s e s  o u t  o f  a  perempto ry  norm 

o f  g e n e r a l  i n t e r n a t i o n a l  Law; o r  

) 

b> if t h e  i n t e r n a t i o n a l  o b l i g a t i o n  w i t h  which t h e  a c t  o f  t h e  

S t a t e  i s  n o t  i n  c o n f o r m i t y  i s  La i d  down by  a  t r e a t y  which, 

e x p l i c i t l y  o r  i m p l i c i t  ly, exc ludes  t h e  p o s s i b i  L i t y  o f  i n v o k i n g  

t h e  s t a t e  o f  n e c e s s i t y  w i t h  r espec t  t o  t h a t  o b l i g a t i o n ;  o r  

f 



C) i f  t h e  S t a t e  i n  q u e s t i o n  has c o n t r i b u t e d  t o  t h e  occu r i ence  o f  

t h e  s t a t e  o f  necess i t y , "  I 
The a p p l i c a t i o n  o f  t h i s  a r t i c l e  must be cons i de red  i n  r e l a t i o n  t o  s p e c i f i c  

w r o n g f u l  ac t s .  - 
C I' t 

I n  t h e  case o f  a  v i o l a t  i o n  o f  a  r u l e  o f  t h e  Law o f  war, we know t ha t ,  

t h a t  Law does no t  make p r o v i s i o n  f o r  t h e  s t a t e  o f  n e c e s s i t y  i n  c i r cumstancs  I 
o t h e r  t h a n  t hose  f o r  which i t  p r o v i d e s  e x p r e s s l y  s i n c e  t h e  whole o f  t h e  I 
law o f  war t akes  account by  d e f i n i t i o n  o f  t h e  n e c e s s i t i e s  o f  war, which I 
must g i v e  precedence t o  jt. Pursuant  t o  paragraph  2(b) o f  A r t i c l e  33 c i t e ?  

above, t h e  i n v o k i n g  i n  such c i rcumstances  o f  a  s t a t e  o f  n e c e s s i t y  i s  t he re -  

f o r e  r u l e d  ou t .  

I 

1 I n  t h e  case o f  t h e  i n f r i n g e m e n t  o f  r i g h t s  o f  t h i r d  S t a t e s  i n  t h e i r  p r o p e r t y  

o r  r e l a t i v e  t o  t h e  p r o t e c t i o n  o f  t h e i r "  environment,  doub t s  may be expressed I 
as  t o  whether he who breaches i n t e r n a t i o n a l  o b l i g a t i o n s  can i nvoke  a  s t a t e  o f  

. '  I 
necesss i t y .  I t  i s  improbable t h a t  t h e  h a r m f u l  a c t  ( t h e  caus ing  o f  damage 

t o  a  t h i r d  s t a t e )  w i l l  be t h e  o n l y  means o f  sa fegua rd i ng  an  e s s e n t i a l  i n t e r e s t  
- i 

t h rea tened  by  a  gave and imminent p e r i  1. Thus, i t  i s  d i f f i c u l t  t o  see how I 
a  n e u t r a l  o i l  t a n k e r  c o u l d  c o n s t i t u t e  a  g rave  and imminent p e r i l .  I 
Las t l y ,  t h e c o n t r i b u t i o n  by  t h e  a u t h o r  o f  t h e  w r o n g f u l  a c t  t o  t h e  oecur rence  

l L  

o f  an a l l e g e d  s t a t e  o f  n e c e s s i t y  may be i nvoked  a lmos t  a u t o m a t i c a l l y  i n  t h e  

case o f  an armed c o n f l i c t .  

6.1.3 Countermeasures i n  respec t  o f  a  w r o n g f u i  a c t  

I 
dT 

A r t i c l e  30 o f  t h e  I r l t e r n a t i o a n l  Law Comtnission's d r a f t  provides-: 

"The wrong fu lness  o f  an  a c t  o f  a S t a t e  n o t  i n  c o n f o r m i t y  w i t h  , I 
a n  o b l i g a t i o n  o f  t h a t  S t a t e  towards ano the r  S t a t e  i s  p r e c l u d e d  

i f  t h e  a c t  c o n s t i t u t e s  a  measure L e g i t i m a t e  under  i n t e r n a t i o n a l  ' 

Law a g a i n s t  t h a r  o t h e r  State, i n  consequence o f  an i n t e r n a t i o n a l l y  . 
w r o n g f u l  a c t  o f  t h a t  o t h e r  State. "  



Between b e l l i g e r e n t s ,  i t  i s  t h e  whole vexed q u e s t i o n  o f  r e p r i s a L s  t h a t  i s  

t h u s  r a i s e d  ( 6 6 )  . I t  i s  d i f f i c u l t  t o  see, however, how t h e  concept o f  

countermeasure cou ld  app l y  t o  non -pa r t i e s  t o  t h e  c o n f l i c t  which have committed 

no a c t  c o n t r a r y  t o  t h e  Law. Thus, i n  t h e  Cysne case between P o r t u g a l  and 
(673 

Germany, t h e  a r b i t r a t i o n  t r i b u n a L  reasoned as  foLLows: , 

"(.. .> La these aLCemande (. .. nCgLige une q u e s t i o n  e s s e n t i e l l e  

q u i  se pose dans Les termes s u i v a n t s :  ha mesure que Le gouvernement 

aLlemandt C t a i t  en d r o i t  de p rendre ,  21 t i t r e  de r e p r s s a i  LLes, 

v i s - a - v i s  de L 'AngLeterre e t  d e  ses aLLiZs, p o u r r a i t - e L l e  E t r e  

app l i quPe  aux n a v i  r e s  n e u t r e s  e t  en p a r t i c u l i e r  aux n a v i  res  

p o r t u g a i s ?  

La n e g a t i v e  d o i t  E t r e  admise, conform4ment A La d o c t r i n e  a l lemande 

e l  le-mgme. Ce t te  s o l u t i o n  e s t  La consPquence Logique de l a  rPgLe 

s u i v a n t  LaqueLLe Les rep&sa i  LLes, c o h s i s t a n t  e n  u n  a c t e  en p r i n c i p e  

c o n t r a i  r e  au d r o i t  des gens, ne  peuven t  se j u s t i f i e r  qu ' au tan t  quleLLes 

o n t  P t 6  provoquCes p a r  un a u t r e  a c t e  ggalement cont  r a i r e  A ce d r o i t .  

Les r e p r g s a i  L les  ne son t  ddmises que c o n t r e  L IE ta t  provocateur . "  

( 6 6 )  See F. Kalshaven, B e l l i g e r e n t  ~ e ~ r i  sa ls ,  1971. 

(67) R e s p o n s i b i l i t y  o f  Germany f o r  a c t s  commit ted a f t e r  3 1  J u l y  1914 and 
b e f o r e  P o r t u g a l  en te red  t h e  war, 2 RIAA; 1056-1057. 

I A b r i e f  summary o f  t h i s  case can b e  found i n  t h e  Annual D i g e s t  o f  
I n t e r n a t i o n a l  Law Cases, 1929, 1930, v o l .  V, p. 490. 

*\.- - 



I n  i t s  r e s o l u t i o n  on r e p r i s a l s  o f  1934, t h e  I n s t i t u t e  o f  I n t e r n a t i o n a l  

Law a l s o  d e c l a r e d  t h a t  a  S t a t e  which e x e r c i s e s  r e p r i s a l s  must 

" l i m i t e r  l e s  e f f e t s  des r ep r6sa i  l l e s  4 L ' E t a t  c o n t r e  q u i  e l l e s  

son t  d i r i g t ses  en  respectar i t ,  dans t o u t e  La mesure d u  poss i b l e ,  
, (68) 

t a n t  l e s  d r o i t s  des p a r t i c u l i e r s  que ceux des E t a t s  ?j.grs . 
v 

Moreover, t h e  p r o h i b i t i o n  o f  r e p r i s a l s  i n v o l v i n g  t h e  use  o f  force, which 

stems f r om  t h e  g e n e r a l  p r o h i b i t i o n  o f  recourse  t o  force,  a p p l i e s  a  f o r t i o r i  

t o  r ion -par t ies  t o  t h e  c o n f l i c t  (69) 

6 - 1  - 4  Se l f -de fence  

A r t i  c l e  34  o f  t h e  I n t e r n a t  iona 1  Law Commission's d r a f t  p rov i des :  

"1 a 
"The wrongfu l r iess o f  a n  a c t  o f  a  S t a t e  n o t  i n  c o n f o r m i t y  w i t h  

an  i n t e r n a t i o n a l  o b l i g a t i o n  o f  t h a t  S t a t e  i s  p r e c l u d e d  if t h e  

a c t  c o n s t i t u t e s  a  l a w f u l  measure o f  se l f - de fence  t a k e n  i n  con- 

f o r m i t y  w i t h  t h e  Cha r t e r  o f  t h e  U n i t e d  Nat ions" .  

One o f  t h e  ma jo r  d i f f i c u l t i e s  i n  a p p l y i n g  t h i s  n o t i o n  i s  t h a t  o f  knowing, 

i n  t h e  absence o f  a  r u l i n g  b y  t h e  S e c u r i t y :  Counci 1, who i n  a  g i v e n  c o n ' f l i c t  

i s  t h e  aggressor .  Another  d i f f i c u l t y  i n  a p p l y i n g  t h e  concept  o f  se l f -de fence  

concerris t h e  e x t e n s i o n  o f  t h e  concept.  Wh i l e  most w r i t e r s  agree  t ha t  

under  A r t i c l e  51 o f  t h e  Charter,  se l f - de fence  may be  i nvoked  o n l y  i n  response 

t o  armed a g r e s s i o n  o r  a t t ack ,  o t h e r s  cons i de r  t h a t  t h e  Cha r t e r  would n o t  

(68) See Annua i re  1934, p. 708. 

(69) R e s o l u t i o n  2625 ( X X V )  o f  t h e  U n i t e d  N a t i o n s  Genera l  Assembly. 



r u l e  o u t  t h e  maintenance o f  a  w ide r  v iew o f  se l f -defence.  Hence t h e  

c i r cumspec t  word ing  o f  A r t i c l e  34 o f  t h e  I n t e r n a t i o n a l  Law Commission's 

d r a f t .  

A t  a l l  events, i t  must be s t r e s s e d  t h a t  se l f - de fence  i s  a  concept which , 

j u s z i f i e s  recourse  t o  war ( o r  t o  fo rce ) ,  which i s  o f t e n  c a l l e d  i u s  ad bel lum, 

and has n o t h i n g  t o  do  w i t h  t h e  means o f  waging war o r  t h e  conduct  o f  

h o s t i l i t i e s  b y  b - l l i g e r e n t s  i n  t h e  even t  o f  armed c o n f l i c t  ( i u s  i n  b e l l o ) ,  

wh ich  i s  t h e  o n l y  t h i n g  we a r e  concerned w i t h  here. Moreover, w h i l e  

se l f -defence j u s t i f i e s ,  v i s -a - v i s  an adversary,  an  a c t  which would o t h e r -  

w i se  be wrongful ,  i t  does n o t  p e r m i t  v i o l a t i o n s  o f  t h e  r i g h t s  o f  t h i r d  
(70) _ 

p a r t i e s .  As Rodick wro te  ~r 

" ~ t  i s  d i f f i c u l t  t o  see how one can f i n d  a  Lega l  j u s t i f i c a t i o n  

and excuse f o r  a  b e l l i g e r e n t  v i o l a t i o n  o f  neu t r a l .  r i g h t s  i n  a  

case where t h e  n e u t r a l  has n o t  f a i l e d  i n  any d u t y  i t  owes t o  t h e  

' p 3 r t i c u L a r  b e l l i g e r e n t . "  

i 
6 - 2 '  R e s p o n s i b i l i t y  i n  t h e  absence o f  a w r o n g f u l  a c t  

~f i t  had t o  be concluded t h a t  t h e  f a c t s  used as work ing  h y p o t h e s i s  f o r  t h i s  

e n q u i r y  do n o t  show any wrong fu l  a c t  a t t r i b u t a b l e  t o  a S t a t e  and a r e  t h e  

exp ress i on  o f  a  Lawfu l  a c t i v i t y ,  one shou ld  ask o n e s e l f  whether  t h e  case , 

i n  p o i n t  i s  n o t  one i n v o l v i n g  i n t e r n a t i o n a l  r e s p o n s i b i l i t y  f o r  t h e  i n j u r i o u s  

consequences o f  a c t i v i t i e s  which a r e  n o t  p r o h i b i t e d  b y  i n t e r n a t i o n a l  law, 

J 



i n  o t h e r  words, whether c i r cumstances  i n v o l v i n g  r e s p o n s i b i  l i t y  w i t h o u t  a  

w r o n g f u l  act ,  o r  s t r i c t  l i a b i l i t y ,  d o  n o t  o b t a i n .  

D i s c u s s i o n  o f  t h i s  t o p i c  has l a r g e l y  been m o t i v a t e d  b y  t h e  f a c t  t h a t  - 
modern techno logy  makes p o s s i b l e  a  number o f  . a c t i v i t i e s  wh ich  the, l a u  

cannot  p rosc r i be ,  bu t  which i n v o l v e  a  h i g h  degree o f  r i s k  f o r  po te !~ t . i a l  

v i c t i m s  who a r e  unconnected w i t h  t h o s e  a c t i v i t i e s  and who d k r i v e  n o  b e n e f i t  . 
(71 > 

t h e r e f  rom. The response o f  a  l a r g e  number o f  n a i i o n a l  l e g a l  systems 

t o  t h i s  phenomenon has been t h e  acceptance o f  s t r i c t  o r  n o - f a u l t  l i a b i  l i t y  

o n  t h e  p a r t  o f  t h e  person  c a r r y i n g  on  such a c t i v i t i e s ,  q u i t e  o f t e n  combined 

w i t h  a  system o f  compulsory insurance.  One m igh t  t h e r e f o r e  ask  whether  

s t r i c t  l i a b i l i t y  f o r  damage caused b y  a c t i v i t i e s  c a r r i e d  o n  i n  t h e  t e r r i t o r y  

o r  under  t h e  c o n t r o l  o f  a  s t a t e  t o  persons o r  t h i n g s  i n  t h e  . t e r r i t o r y  o r  

under  t h e  c o n t r o l  o f  a n o t h e r s t a r e  i s  a l r e a d y  es tab l i shed ,  i n  p u b l i c  

i n t e r n a t i o n a l  law, as a  g e n e r a l  p r i n c i p l e  w i t h i n  t h e  meaning o f  A r t i c l e  3 8 t c )  

o f  t h e  I n t e r n a t i o n a l  Cour t  o f  J u s t i c e .  I n t e r n a t i o n a l  t r e a t i e s  e n d o r s i n g  

o r  c o n f i r m i n g  t h i s  p r i n c i p l e  a r e  a d m i t t e d l y  s t i l l  few i n  number 
(72) 

There  i s ,  however, a  c e r t a i n  t r e n d  o f  o p i n i o n  i n  f a v o u r  o f  a c c e p t i n g  

t h i s  concept  o f  s t r i c t  l i a b i  l i t y  o u t s i d e  t h e  s u b j e c t s  covered b y  s p e c i f i c  

t r e a t i e s .  Such i s  a l s o  t h e  o p i n i o n  o f  t h e  S p e c i a l  Rappor teur  o f  t h e  

I n t e r n a t f o a r i  1 Law Commission, M r  ~ u e n t i n - ~ i x f e r ,  who s u b m i t t e d  t o  t h e  

I 

-- 
(71) See i n  t h i s  connec t ion  Handl, S t a t e  L i a b i l i t y  f o r  A c c i d e n t a l  

r r ansna t  ions 1  Envi ronmenta l  Damage by  P r i v a t e  Persons, 74  A J I L  1980, 
pp. 525-565; idem., The Env i  ronment: I r i t e r n a t i o n a  1 '~ i  g h t s  and 

J Responsib i  L i t  ies, ASIL Pi-oceedirigs, 7 4 t h  Meet ing  1980,~ pp. 223-234. ' e 
I 

(72) See A r t i c l e  V I I  o f  t h e  t r e a t y  on  P r i n c i p l e s  Govern ing t h e  A c t i v i t i e s  
o f  S t a t e s  i n  the  E x p l o r a t i o n  and Use o f  Outer  Space, i n c l u d i n g  t h e  
Moon arid Other  C e l e s t i a l  Bod ies  o f  27 January 1967 and t h e  Conven t ion  
o n  I n t e r n a t i o n a l  L i a b i l i t y  f o r  Damage Caused b y  Space O b j e c t s  o f  
29  March 1972, 



Commission a schemat ic  o u t l i n e  on  t h e  work e n t r u s t e d  t o  t h e  Commission 

on  t h e  s u b j e c t .  S e c t i o n  4 ( 2 )  o f  t h e  o u t l i n e  p r o v i d e s  : 

"Repara t ion  s h a l l  be made by  t h e  a c t i n g  S t a t e  t o  t h e  a f f e c t e d  

S t a t e  i n  respec t  o f  any s i ~ c h  l o s s  o r  i n j u r y ,  u n l e s s  i t  i s  estab-  

L.ished t h a t  t h e  making o f  r e p a r a t i o n  f o r  a  Loss o r  i n j u r y  o f - t h a t  

k i n d  o r  cha rac te r  i s  n o t  i n  accordance w i t h  t h e  shared e x p e c t a t i o n s  

o f  t h o s e  States."  

S im i  l a r l y ,  S e c t i o n  5 (3) prov ides :  

" (  ... ) a n  innocen t  v i c t i m  shol'lld not:abe l e f t  t o  bear  h i s  Loss 

o r  i n j u r y ;  t h e  cos t s  o f  adequate p r o t e c t i o n  shou ld  be d i s t r i b u t e d  

w i t h  due regard  t o  t h e  d i s t r i b u t i o n  o f  t h e  b e n e f i t s  o f  t h e  

a c t i v i t y  (..-1". 

~t i s  t r i e  t h a t  t h e  cases r e f e r r e d  t o  by  t h e  Rappor teur  o f  t h e  I n t e r n a t i o n a l  

Law Commission (73) and i n  academic d i s c u s s i o n s  on  t h e  s u b j e c t  i n v o l v e  above 

a l l  damage caused t o  t h e  environment b y  p r i v a t e  a c t i v i t i e s ,  and n o t  war 

damage. One i s  neve r t he l ess  i n c l i n e d  t o  ask  whether  t h e  reason ing  o u t l i n e d  

does n o t  a p p l y  a  f o r t i o r i  t o  damage caused t o  n e u t r a l  S t a t e s  b y  a c t s  o f  war fare.  

War i s ,  b y  d e f i n i t i o n ,  a n  a c t i v i t y  i n v o l v i n g  t h e  r i s k  o f  seve re  Loss. There 

i s  no v a l i d  reason why n e u t r a l s  who s u f f e r  such Losses shou ld  a l s o  bear  t h e  

c o s t  t he reo f .  
I 

Respons ib i  L i t y  w i t h o u t  a w rong fu l  a c t  was a l s o  env isaged b y  t h e  ILC where . 

t h e  wrong fu l  a c t  i s  erased by  c e r t a i n  grounds f o r  p r e c l u s i o n ,  A r t i c l e  35 

o f  t h e  d r a f t  p r o v i d e s  t h a t  : 

"Prec l us i on  o f  t h e  wrongfu lness o f  a n  a c t  o f  a S t a t e  b y  v i r t u e  of 

t h e  p r o v i s i o n s  o f  A r t i c t e s  2'9, 31, 32 o r  33 does n o t  p re j udge  any 

q u e s t i o n  t h a t  may a r i s e  i n  r ega rd  t o  compensat ion f o r  damage caused 

by  t h a t  act" .  

(73) . Repor t  o f  t h e  I n t e r n a t i o n a l  Law Commission 1982, GAOR, 3 7 t h  Session, 
Suppl. No 10, pp. 188 e t  seq. 



I t  f o l l o w s  f rom t h i s  t h a t ,  where a  s p e c i f i c  case cannot  be regarded  as a  

w r o n g f u l  a c t  o r  where, i f  i t  i s  one, i t  i s  n e v e r t h e l e s s  erased b y  a  

ground f o r  p r e c l u s i o n  ment ioned above, t h e  oppc j r tun i  t i  es open t o  t h e  

i n j u r e d  p a r t y  t o  seek r e p a r a t i o n  f o r  t h e  damage caused rema in  und im in i shed  

i n  t h e  con tex t  o f  L i a b i l i t y  f o r  i n j u r i o u s  consequences a r i s i n g  o u t  o f  a c t s  

n o t  p r o h i b i t e d  b y  i n t e r n a t i o n a l  law. 

6.3 Problems o f  a t t r i b u t i o n  
I 

Where t h e  w rong fu l  a c t  i s  committed b y  t h e  armed f o r c e s  o f  one o f  t h e  

b e l l i g e r e n t s ,  i t  i s  c l e a r l y  an a c t  o f  an  o rgan  a t t r i b u t a b l e  t o  t h e  S t a t e -  

The s i t u a t i o n  i s  more compl i ca ted  i f  t h e  a c t  i s  committed, n o t  b y  S t a t e  - .  
-1 organs, b u t  by  groups o r  i n d i v i d u a l s  n o t  s u b j e c t  t o  th,e j u r i s d i c t i o n  o f  S t a t e  

any S ta te :  groups o f  r e v o L u t i o n a r i e s  o r  a n a r c h i s t s  c a r r y i n g  o u t  sabotage, 
4 

f o r  example. I n  such cases, i n  t h e  absence o f  p r o o f  t h a t  such i n d i v i d u a l s  

were actSng on b e h a l f  o f  a  g i v e n  S t a t e  and u n l e s s  t h e y  succeed i ,n  s e i z i n g  

power, t h e r e  can be no a t t r i b u t i o n  t o  a  S ta te .  Seve ra l  a r t i c l e s  o f  t h e  

I n t e r n a t i o n a  L Law Commission d r a f t  - u n q u e s t i o n a b l y  d e c l a r a t o r y  o f  customary : 

law i n  t h i s  r espec t  - r e i t e r a t e  t h e s e  p r i n c i p l e s :  

" A r t i c l e  11 (I): , 
I 

The conduct o f  a  pe r son  o r  a  g roup  o f  pe rsons  n o t  a c t i n g  o n  

b e h a l f  o f  t h e  S t a t e  s h a l l  n o t  be cons idered  as an  a c t  o f  t h e  ' 

S t a t e  under  i n t e r n a t i o r i a  1  law". 

A r t i c l e  14(1>: ir 

"The conduct  o f  an  o rgan  o f  an  i n s u r r e c t i o n a l  movement wh ich  i s  

e s t a b l i s h e d  i n  t h e  t e r r i t o r y  o f  a  S t a t e "  o r  i n  any  o t h e r  t e r r i t o r y  

under  i t s  a d m i n i s t r a t i o n  s h a l l  n o t  be cons idered  as  a n  a c t  o f  

t h a t  S t a t e  under  i n t e r n a t i o n a l  law." 

The p reced ing  paragraphs concern  t h e  r -espons ib i  l i t y  o f  S ta tes .  I t  i s  e n t i  r e l y  

f e a s i b l e  t h a t  i n t e r n a t i o n a l  r e s p o n s i b i l i t y  i s  impu tab le  t o  p a r t i e s  t o  an i n t e r -  

n a t i o n a l  c o n f l i c t  who do not,  o r  do n o t  yet, have t h e  s t a t u s  o f  S t a t e s  w i t h i n  

t h e  meaning o f  ~ r t i c l e  l ( 4 )  o f  P r o t o c o l  I t o  t h e  Geneva Convent ions of 

12 August 1949. 



Moreover, A r t i c l e  91 o f  t h a t  P r o t o c o l  re fers ,  n o t  to "S ta tes" ,  b u t  t o  t h e  " p a r t i e s  . 

t o  t h e  c o n f l i c t " :  
, 

"A p a r t y  t o  t h e  c o n f l i c t  which v i o l a t e s  t h e  p r o v i s i o n s  o f  t h e  Convent ions 

o r  o f  t h i s  P r o t o c o l  s h a l l ,  if t h e  case demands, be  l i a b l e  t o  pay compen- 

s a t i o n .  It s h a l l  be  r e s p o n s i b l e  f o r  a l l  a c t s  committed b y  per'sons f o r m i n g  

p a r t  o f  i t s  armed forces."  

~ t :  i s  a l s o  f e a s i b l e  t h a t  a  S t a t e  n o t  i n v o l v e d  i n  a n  i n t e r n a l  c o n f l i c t  m igh t  

b r i n g  i n t o  p l a y  t h e  i n t e r n a t i o n a l  r e s p o n s i b i l i t y  o f  t h e  i nsu rgen t s .  Th i s  imp l ies ,  . 

o f  course, t h a t  l i m i t e d  Legal p e r s o n a l i t y  i s  c o n f e r r e d  o n  them. 

Examples g i v e n  i n  t h e  r e p o r t  submi t ted  by  Pro fessor  Ago .to t h e  I LC  a r e  i nvok i ng :  
Af 

-- b y  t h e  U n i t e d  S t a t e s  o f  t h e  respons'ibi L i t y '  o f  t h e  i n s u r g e n t  government 
) 
o f  Genera l  Huer ta  i n  ~ e x i c d  i n  1914; 

- by  t h e  U n i t e d  Kingdom o f  t h e  r e s p o n s i b i  L i t y  o f  t h e  n a t i o n a l i s t  government o f  

Burgos i n  1937 
(74) 

Thus, A r t i c l e  14(3) o f  t h e  ILC d r a f t  p rov i des :  0 I 

11 

S i ~ i  l a r l y ,  pa ragraph  I i s  w i t h o u t  p r e j u d i c e  t o  t h e  a t t r i b u t i o n  o f  t h e  

conduct  o f  t h e  o rgan  o f  t h e  i n s u r r e c t i o n a l  movement t o  t h a t  movement i n  

any case i n  wh ich  such a t t r i b u t i o n  may be made under  i n t e r n a t i o n a l  law." 

W h i l e  a  S t a t e  i s  r e s p o n s i b l e  f o r  t h e  a c t s  o f  i t s  own organs, i t  i s  c l e a r l y  n o t  

r e s p o n s i b l e  f o r  t h e  a c t s  o f  organs o r  i n d i v i d u a ' l s  be l ong ing  t o  o t h e r s t a t e s  who, b y  

i r  own conduct, p l a c e  themselves i n  a  s i t u a t i o n  i n  which t h e y  s u s t a i n  l o s s  o r  

u r y  ( r e f e r r e d  t o  as t h e  prob lem o f  t h e  f a u l t  o f  t h e  i n j u r e d  par ty ,  o r  " c o n t r i b u t o r y  

neg l i gence "  as i t  i s  c a l l e d  i n  common Law j u r i s d i c t i o n s ) .  

I t  s h o u l d  be p o i n t e d  out, Last ly ,  t h a t  cases o f  j o i n t  r e s p o n s i b i l i t y  o r  o f  shared 

r e s p o n s i b i l i t y  f o l l o w i n g  a  d u a l  a t t r i b u t i o n  may be encountered. Wh i l e  t h e  p a r t i e s  

t o  a n  armed c o n f l i c t  must n o t  a t t a c k  t h e  c i v i  L i a n  popu la t ion ,  c i v i  l i a n s  o r  c i v i  i i a n  

3 r o p e r t y  ( A r t i c l e  57(5) o f  P r o t o c o l  I t o  t h e  Geneva Convent ions o f  12 August 19491, 

t hey  must a l s o  avo id  p l a c i n g  m i  L i t a r y  o b j e c t i v e s  i n  o r  near  dense l y  popu la ted  a reas  I ,  

( A r t i c l e  58(b) o f  t h&< -~ame  P ro toco l ) .  An a t t a c k  a g a i n s t  a  m i l i t a r y  o b j e c t i v e  w i t h i n  . 
3 d e n s e l y  popu la ted  area may t h e r e f o r e  g i v e  r i s e  t o  d u a l  r e s p o n s i b i l i t y .  

( 74 )  I LC  Yearbook, 7972 "11, p: 152. 



6.4 Q u e s t i o n s  o f  c a u s a l i t y  

The damage which must be repa; r ed  b y  v i  r t u e  o f  t h e  i n t e r n a t i o n a l  r e s p o n s i b i  l i t y  

of t h e  S t a t e  i s  t h a t  wh ich  has been "caused" by  t h e  w r o n g f u l  a c t  o r  by t h e  

a c t i v i t y  i n v o l v i n g  t h e  s t r i c t  l i a b i l i t y  o f  t h e  S ta te .  Th i s  "c?usa t ion"  i s  

a t  t h e  same t i m e  t h e  b a s i s  o f  and t h e  l i m i t  t o  t h e  o b l i g a t i o n  o f ' h e p a r a t i o n .  

Acco rd i ng  t o  w e l l - e s t a b l i s h e d  i n t e r n a t i o n a  1 case Law, t h e  a u t h o r  o f  t h e  , 

w r o n g f u l  a c t  must make good t h e  Loss o n l y  where t h e  cause and e f f e c t  r e l a t i o n - .  

s h i p  between t h e  a c t  o f  t h e  S t a t e  and t h e  l o s s  i s  f i r m l y  e s t a b l i s h e d .  T h i s  

p rob l em  i s  sometimes c a l l e d  t h e  q u e s t i o n  o f  i n d i r e c t  damage, As.we have 

seen, i t  p layed  a  p a r t  i n  i n t e r n a t i o n a l  p r a c t i c e  i n  connec t i on  w i t h  t h e  

damage s u f f e r e d  b y  S w i t z e r l a n d  d u r i n g  <tie Second Wor ld  War (see 4-4-51 .  

I n  t h i s  respect,  US-Germany Mixed Claims Commission A d m i n i s t r a t i v e  D e c i s i o n  

No 2 (The L u s i t a n i a )  i s  a n  a u t h o r i t a t i v e  e x p o s i t i o n  o f  customary Law on  

t h e  s u b j e c t  (75) - 

"The p rox ima te  cause o f  t h e  Loss must have been  i n  

Legal co r i te rnp la t ion  t h e  a c t  o f  Germany. The p r o x i m a t e  

r e s u l t  o r  consequence o f  t h a t  a c t  must have been t h e  

Loss, damage, o r  i n j u r y  s u f f e r e d .  The c a p a c i t y  i n  

which t h e  American n a t i o n a  1  s u f f e r e d  - whether  t h e  

a c t  ope ra ted  d i r e c t l y  o n  him, o r  i n d i r e c t l y  a s  a  

s t o c k h o l d e r  o r  o therwise,  whether  t h e  s u b j e c t i v e  I .  

n a t u r e  o f  t h e  Loss was d i r e c t  o r  i n d i r e c t  - i s  

immater ia l ,  b u t  t h e  cause o f  h i s  s u f f e r i n g  must have 

been t h e  a c t  o f  Germany o r  i t s  agents .  T h i s  i s  b u t  an 

J 
a p p l i c a t i o n  o f  t h e  f a m i l i a r  r u l e  o f  p rox ima te  cause - 
a  r u l e  o f  g e n e r a l  a p p l i c a t i o n  b b t h  i n  p r i v a t e  and 

p u b l i c  Law - which c l e a r l y  t h e  p a r t i e s  t o  t h e  T r e a t y  

\ 

(75 )  7 R I A A ,  pp. 29-30. 



(o f  S e r l i n )  had no  i n t e n t i o n  o f  ab roga t i ng .  I t  

m a t t e r s  n o t  whether t h e  l o s s  be d i r e c t l y  o r  i n d i r e c t l y  

s u s t a i n e d  so l ong  as t h e r e  i s  a  c l ea r ,  unbroken connec t i on  

between Germany's a c t  and t h e  l o s s  complained o f .  I t  m a t t e r s  

n o t  how many L i n k s  t h e r e  may have been i n  t h e  c h a i n  o f  

c a u s a t i o n  connec t ing  Germany's a c t  w i t h  t h e  l o s s  sustained, 

p r o v i d e d  t h e r e  i s  no b reak  i n  t h e  c h a i n  and t h e  l o s s  can be 

c l e a r l y ,  unmistakably ,  and d e f i n i t e l y  t raced,  l i n k  b y  l i n k ,  

t o  Germany's a c t .  But t h e  law cannot consider,  t h e  Congress o f  

t h e  U n i t e d  S ta tes  i n  a d o p t i n g  i t s  r e s o l u t i o n  d i d  n o t  cons ider ,  

t h e  p a r t i e s  i n  n e g o t i a t i n g  t h e  Treat-y o f  ~ e r l i n  d i d  n o t  cons i de r  

o r  expec t  t h i s  t r i b u n a l  t o  c o ~ s i d e r ,  t h e  "causes o f  causes and 

t h e i  r i m p u l s i o n  one on  anoth6r1'. Where t h e  l o s z  i s  f a r  removed 

i n  causa l  sequence f rom t h e  a c t  compla ined of, i t  i s  n o t  competent - 8 

f o r  t h i s  t r i b u n a l  t o  seek t o  u n r a v e l  a  t a n g l e d  ne twork  o f  causes 

and o f  e f f e c t s ,  o r  f o l l ow ,  t h r o u g h  a  b a f f l i n g  l a b y r i n t h  o f  confused 

though t ,  numerous d i s connec ted  and c o l l a t e r a  1  cha i  W, i n  o r d e r  

t o  l i n k  Germany w i t h  a  p a r t i c u l a r  loss .  A l l  i n d i r e c t  l o sses  a r e '  

covered, p rov i ded  o n l y  t h a t  i n  l e g a l  con temp la t i on  Germany's 

a c t  was t h e  e f f i c i e n t  and p rox ima te  cause and source  f r om  wh ich  

t h e y  flowed." 

I 

As we have seen, t h e  same p r i n c i p l e s  u n d e r l i e  t h e  se t t l emen t  of  t h e  

" i n d i r e c t "  damage caused t o  p r o p e r t y  s i t u a t e d  i n  S w i t z e r l a n d  b y  American 

bombs dropped o n  Germany. I n  t h e  case o f  t h e  S o v i e t  s t a t e l l i t e  Cosq-nos 954, 

whi ch d i s i n t e g r i t e d  over  Canadian t e r r i t o r y ,  Canada's c l a i m  a g a i n s t  t h e  USSR 
J 

was; based o n  t h e  same p r i n c i p l e s  (76). 

--- 
(76) Statement  o f  Claims 23, 18 I LM  1979, p. 907, 

j 

<. * . 



" I n  c a l c u l a t i n g  t h e  compensat ion claimed, Canada has a p p l i e d  

t h e  r e l e v a n t  c r i t e r i a  e s t a b l i s h e d  b y  g e n e r a l  p r i n c i p l e s  o f  

i n t e r n a t i o n a l  law a c c o r d i n g  t o  which f a i r  compensat ion i s  t o  

be paid, by  i n c l u d i n g  i n  i t s "  c l a i m  o n l y  t hose  c o s t s  t h a t  a r e  

reasonable, p r o x i m a t e l y  caused b y  t h e  i n t r u s i o n  o f  th \h .2ate. l l i te  
r I 

and d e p o s i t  o f  d e b r i s  and capable o f  b e i n g  c a l c u l a t e d  w i t h  a 

reasonable degree o f  c e r t a i n t y . "  

The b i l l  came t o  over  6  m i l l i o n  Canadian d o l l a r s .  I n  t h e  end, Canada and 

t h e  USSR agreed o n  lump-sum compensat ion amount ing t o  3 m i l l i o n  Canadian 
(77)  d o l l a r s .  

In t h e  c i rcumstances d e a l t  w i t h  i n  t h i s  enqui ry ,  namely p o l l u t i o n  r e s u l t i n g  

) f r o m  bombing o r  s h e l l i n g  o f  o i  l tankers ,  o i  l te rm ina l s ,  chemica l  p l a n t ,  

n u c l e a r  power s t a t i o n s  o r  o t h e r  i n s t a l l a t i o n s  c o n t a i n i n g  dangerous forces,  1 
t h e  damage t o  t h e  env i ronment  o f  t h e  t h i r d  S t a t ?  w i  L l  be deemed t o  a r i s e  f r o m  I 
t h e  w r o n g f u l  a c t  whenever an ex t raneous  cause tjappens t o  b reak  ' t h e  c h a i n  I 
o f  cause and e f f e c t .  

The d i r e c t i o n  o f  t h e  wind o r  o f  a  cu r ren t ,  which may be one o f  t h e  reasons 

why t h e  coas t  -of a g i v e n  t h i r d  S fa te  i s  p o l l u t e d ,  i s  n o t  a n  ex t ra r ieous  

cause b r e a k i n g  t h e  c h a i n  o f  cause a n d e f f e c t .  The wind o r  t h e  cu r ren?  were 
I .  

i n s u f f i c i e n t  i n  themselves t o  cause t h e  damage, The w r o n g f u l  a c t  i s  t h e  

necessary  p re -cond i  t i o n  f o r  t h e  damage. 

I n  t h e  case o f  t h e  John , t h e  sh i pw reck  o f  an American v e s s e l  wh ich  was 

u n l a w f u l l y  d i v e r t e d  b y  t h e  U n i t e d  Kingdom, and was t h e n  caught  i n  a  s t o rm  
r' (78) 

m e  
was cons ide red  e n t i  r e l y  t h e  r e s p o n s i b i  l j t y  o f  t h e  U n i t e d  Kingdom 

(77) 20 ILM 1981, p. 689. 

(78) La P r a d e l l e  and P o l i t i s ,  Rec. des  a r b i t r a g e s  i n t e r n a t i o n a u x ,  I .  p. 751. 



The f o reseeab i  l i t y  o f  t h e  damage i s ,  i n  t h i s  respect ,  a  i f a c t o r  o f  p resumpt ion  

which f a c i l i t a t e s  p r o o f .  Any S t a t e  wh ich  o r d e r s  t h e  bombarding of an o i l  

t a n k e r  must be aware o f  t h e  r i s k  t h a t  t h e  r e s u l t i n g  o i l  s l i c k  m igh t  p o l l u t e  

t h e  su r round ing  area. For@seeabi L i t y  i s ,  however, n o t  a  f a c t o r  e s s e n t i a l  t o  

t h e  p r o v i d i n g  o f  r epa ra t i on .  A S t a t e  i s  r e s p o n s i b l e  f o r  a L 1 , i n j u r i o u s  con- 

seuuences, whether  o r  n o t  t h e y  a r e  fo reseeab le ,  p r o v i d e d  t h e  causa l  l i n k  

i s  c e r t a i n .  

L a s t l y ,  t h e  p h y s i c a l  d i s t a n c e  between t h e  w r o n g f u l  a c t  and t h e  damage m a t t e r s  

L i t t l e ,  p r o v i d e d  always t h a t  t h e  L i n k  o f  n e c e s s i t y  i s  c l e a r l y  apparent  
(79 )  

Causal  remoteness i s  un impo r t an t  a l l  t h e  conseque'nces must be repa i red ,  e.g. 

measures t o  p r e v e n t  and combat p o l  Lut  a jon, c lean-up opera t ions ,  e tc .  ' 

1 
6.5 The consequences o f  i n t e r n a t i o n a l  r e s p o n s i b i  l i t y  

I f  i n t e r n a t i o n a l  r e s p o n s i b i l i t y  i s  e s t a b l ~ i s h e d  pu rsuan t  t o  t h e  r u l e s  we have 

j u s t  analyzed, i t s  consequences a r e  a$ f o l l o w s :  

:. 
1. o b l i g a t i o n  o n  t h e  p a r t  o f  t h e  k - t a t e  r e s p o n s i b l e  t o  b r i n g  t h e  u n l a w f u l  

s i t u a t i o n  immed ia te ly  t o  a n  end. 

I 

2. o b l i g a t i o n  o n  t h e  pa,r t  of  t h e  S t a t e .  r e s p o n s i b l e  t o  r e p a i r  t h e  damage. 

3. p o s s i b i l i t y  f o r  t h e  S t a t e  s u f f e r i n g  t h e  damage t o  t a k e  l a w f u l  coun te r -  
' 

measures. 

~i 
I n  t h i s  connect ion, s e l f - h e l p  measures must be examined i n  p a r t i c u l a r .  

I .  

(79) On t h e  q u e s t i o n  o f  causa l i t y ,  see B. B o l  lecker-Stern,  L e  p r C j u d i c e '  dans 

La t h b r i e  de La responsabi  l i t 6  i n t e r n a t i o n a l e ,  Par i s ,  P&done, 1973, 
pp. 270 e t  seq. 



7 . Measures ot self-protectton 

7.1 Introduction 

If t h e  d u t i e s  t o  c o - o p e r a t e  d e s c r i b e d  i n  c h a p t e r  111.2  

a r -e  n o t  f u l f i l l e d ,  t h e  q u e s t i o n  a r i s e s  w h e t h e r  . 

unilateral measures of self-help are ~ermissible, 

Abatement of pollution resulting from acts of-war;in . *L 

particular the destruction of certain installatibns or 

tankers, is of course most effective if done at the 

source. Measures of protection at the place where the 

damage occurs are most often not enough. unilateral 

measures or self-help would therefore mean action by the 

threatened S t a t e s  against the source of pollution. The 

legal questions raised by such unilateral measures are of 

c o u r s e  very different according to where the source is 

situatea, whether the source is situated in the territory 

or territorial waters of a S t a t e ,  in the exclusive 

economic zone or on the high seas, 

We shall therefore .first deal with the general questions 

of self-help and t-hen with particular issues of the 

protection of the environment at sea. 

7.2 Self-help involving the use of force 
I 

If a source of pollution is situated in the territory or 

territorial waters of a belligerent and if that belli- 

gerent does not co-operate, does not give its consent to 

action taken by the threatened neutral S t a t e ,  a uni- 
1' 

lateral measure or self-help by the neutral s&ate,wo~ld 

amount to a use of force. Thus, the general question of 

forcible6 measures of ,self-help is posed. To what extent 



and i n  what ways may a  S t a t e ,  i n  o r d e r  t o  s a v e  i t s e l f  f ram 

a n  a c t u a l  o r  imminent  d a n g e r  t o  i t s  envi ronment ,  t a k e  

r e m e d i a l  o r  p r e v e n t i v e  a c t i o n ?  I s  t h e r e  a  g e n e r a l  

d o c t r i n e  of  s e l f - d e . f e n c e  of  s e l f - h e l p ,  o r  a  g e n e r a l  
(80) % .  

d e f e n c e  o f  n e c e s s i t y .  I n  t h e  Corfu-Channel  - c a s e  t h e  

I n t e r n a t i o n a l  C o u r t  of J u s t i c e  r e j e c t e d  t h e  p l e a  o f  

n e c e s s i t y  a s  j u s t i f y i n g  f o r c i b l e  i n t e ' r v e n t i o n :  

"The C o u r t  can  o n l y  r e g a r d  t h e  a l l e g e d  r i g h t  of 

i n t e r v e n t i o n  a s  t h e  m a n i f e s t a t i o n  of  a  p o l i c y  o f  

f o r c e ,  s u c h  a s  h a s  i n  t h e  p a s t  g i v e n  r i s e  t o  most  

s e r i o u s  a b u s e s  and s u c h  a s  c a n n o t ,  whatever  be t h e  

p r e s e n t  d e f e c t s  i n  i n t e r n a t i o n a l  o r g a n i z a t i o n ,  f i n d  a  

p l a c e  i n  i n t e r n a t i o n a 1 , l a w .  I n t e r v e n t i o n  is p e r h a p s  

s t i l l  less a d m i s s i b l d  i n  t h e  p a r t i c u l a r  form i t  would 

t a k e  h e r e ;  f o r ,  f rom t h e  n a t u r e  o f  t h i n g s ,  it would 

be  r e s e r v e d  f o r  t h e  most  p o w e r f u l  S t a t e s ,  and m i g h t  

e a s i l y  l e a d  t o  p e r v e r t i n g  t h e  a d m i n i s t r a t i o n  of  

i n t e r n a t i o n a l  j u s t i c e  i t s e l f . "  
I 

- 

AS t o  t h e  p l e a  of s e l & h e l p ,  t h e  C o u r t  s a i d :  

3 .  

"The C o u r t  c a n n o t  a c c e p t  t h i s  d e f e n c e  e i t h e r .  Between 

i n d e p e n d e n t  S t a t e s  r e s p e c t  f o r  t e r r i t o r i a l  s o v e r e i g n -  

t y  is a n  e s s e n t i a l  f o u n d a t i o n  of  i n t e r n a t i o n a l  

r e l a t i o n s .  The C o u r t  r e c o g n i z e s  t h a t  t h e  A l b a n i a n  

g o v e r n m e n t ' s  comple t e  f a i l u r e  t o  c a r r y  o u t  i ts d u t i e s  

a f t e r  t h e  e x p l o s i o n s  and  t h e  d i l a t o r y  n a t u r e  of i t s  

d i p l o m a t i c  n o t e s  a r e  e x t e n u a t i n g  c i r c u m s t a n c e s  for  

t h e  a c t i o n  of  t h e  U n i t e d  Kingdom government .  Bu t  t o  

e n s u r e  r e s p e c t  f o r  i n t e r n a t i o n a l  law, of which i t  is 

t n e  o r g a n ,  t h e  C o u r t  mus t  d e c l a r e  t h e  a c t i o n  of  t h e  



The Court thus takes a very, strict view on the legality 
I I 

of measures of se1.f-help-involving the use of force. Yet I 
it is often argueo, usually by analogy frofit principies ' 

and rules adopted in major municipal legal systems, that 

self-defence &nu self-help may, in certain defined sets . 

of circumstances, have a role to play in international 

law it they can serve to preserve the international legal 

system itself. Against such arguments, it mus("6e l 

stressea that the impact of the Law of the united tiations 

Charter, the sweeping prohibition of the use of force, on 

alleged rights of individual or collective self-help has 

been profound. A broad interpretation of the fundamental 

A r t i c l e  2 S 4 is required. The prohibition of the use of 

force in A r t i c l e  2 S 4 is subject o n l y  t o  the s p e c i f i c  

exceptions contained in oth'er provisions oi the Charter 

only. These are self-defence against an armed attack as 

provided in Article 51 in the Charter and actions 

authorized by the compentent organ of the United Nations, 

It is of course theoretically possible that this sweeping 

regime of the prohibition of the use of force established 

by the Charter has been modified by subsequent customary" 

law -bermittin9 certain additional exceptions to the 

principle. But in our view such exceptions cannot be 

proved with the necessary degree of certainty. 

I 
I 7.3 Unilateral action under the Law" of the Sea 
I 
I 

1 Under the traditional Law of the Sea, enforcement of 

relevant rules, including the rules relating to the 
1' 

protection of the environment, rested squarely upon the 

f l a q - S t a t e .  This' is in particular the. case under the 1954 

London Convention for the Prevention of Pollution of the 

Sea by Oil. ( 8 1  I 
The new United Nations' Convention on the 

--------------- 
( 8 1  I327 UNTS 4. 
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Law o f  t h e  S e a  s t r i k e s  a  new b a l a n c e  b e t w e e n  t h e  f l a g  

s t a t e ,  t h e  p o r t  S t a t e  a n d  t h e  c o a s t a l  S t a t e  w i t h  r e s p e c t  

t o  t h e i r  r i g h t s  and d u t i e s  a n d  a l s o  w i t h  r e s p e c t  t o  

e n f o r c e m e n t  j u r i s d i c t i o n .  T h e  C o n v e n t i o n  s t r e n g h t e n s  t h e  

o b l i g a t i o n  on  f l a g  S t a t e s  t o  e n s u r e  c o m p l i a n c e  b y  t h e i r  

v e s s e l s  w i t h  a p p l i c a b l e  p o l l u t i o n s  s t a n d a r d s  ( A r t i c l e  

2 1 7 ) .  P o r t  S t a t e  j u r i s d i c t i o n  i s  a l s o ' s t r e n g t h e n e d  

( A r t i c l e s  220  5 1, 218 S 2 ) .  C o a s t a l  S t a t e ' s  j u r i s d i c t i o n  

is e x t e n d e d  a c c o r d i n g  t o  t h e  d e g r e e  o f  harm t h r e a t e n e d  

w h e r e  t h e  v e s s e l  is w i t h i n  a p o r t  o r  a t  a n  o f f s h o r e  

t e r n l i n a l  o f  t h e  c o a s t a l  S t a t e ,  o r  is n a v i g a t i n g  i n  t h e  

t e r r i t o r i a l  s e a  o r  t h e  e x c l u s i v e  e c o n o m i c  z o n e  of t h e  

c o a s . t r a l  S t a t e  ( A r t i c l e  22U).;In c e r t a i n  m a j o r  c a s e s ,  

a c t i o n  by t h e  c o a s t a l  S t a t e  p a y  g o  a s  f a r  a s  t h e  de-  

t e n t i o n  o f  t h e  v e s s e l .  ~ o w e ' G e r ,  t h e  t r a d i t i o n a l  p r i m a c y  

o f  j u r i s d i c t i o n  o f  t h e  f l a g  S t a t e  h a s  o n l y  b e e n  p a r t l y  

r e a u c e d  by t h e  new c o n v e n t i o n  p r o v i s i o n s .  

T h i s  t r a d i t i o n a l  p r i m a c y  o f  t h e  f l a g  S t a t e  h a s  p r o v e d  t o  

b e  p a r t i c u l a r l y  i n a d e q u a t e  w h e r e  e v e n t s  on  t h e  h i g h  seas 

p r o d u c e  a d r a m a t i c  t h r e a t  t o  a c o a s t a l  St .a te .  T h i s  was 

h i g h l i g h t e d  by t h e  s t r a n d i n g  o f  t h e  L i b e r i a n  r e g i s t e r e d  

t a n k e r  T o r r e y  Canyon o f f  t h e  S o u t h w e s t  c o a s t  of  E n g l a n d  

i n  1 9 6 7 ,  which r e s u l t e d  i n  t h e  d i s c h a r g e  of some 

6 0 . 0 0 0  t o n s  o f  o i l .  The B r i t i s h  G o v e r n m e n t ,  a f t e r  t h e  

f a i l u r e  o f  s a l v a g e  a t t e m p t s ,  o r d e r e d  t h e  bombing o f  t h e  

v e s s e l  i n  o r d e r  t o  r e d u c e  p o l l u t i o n .  T h i s  w a s  c a t e g o r i s e d  

v a r i o u s l y  a s  a n  a c t  o f  " l a s t  r e s o r t "  a n d  as a n  a c t  o i  
I " s e l f - p r e s e r v a t i o n n .  The  T o r r e y  Canyon  i n c i d e n t  

p r o v o k e d  a w i d e s p r e a d  c o n t r o v e r s y  o v e r  t h e  j u s t i f i c a t i o n  

o f  r e m e d i a l  a c t i o n  i n  s u c h  c i r c u h s t a n c e s  ( a l t h o u g h  t h e  

L i b e r i a n  Government d i d  n o t  p r o t e s t )  o n  g r o u n d s  o f  a 

s t a t e  o f  n e c e s s i t y  r a t h e r  t h a n  o n  g r o u n d s  o f  s e l f -  

d e f e n c e .  I t  a l s o  l e d  d i r e c t l y  t o  a m u l t i p l i c i t y  o f  

c o n v e n t i o n s  which ,  i n  t h e  rna in ,were  d i r e c t e d  t o  s p e c i f i c  

p e r c e i v e d  l o o p h o l ~ s  i n  e x i s t i n g  i n t e r n a t i o n a l  law. One o f ;  
.. - 



t .hese is t.he 1969 B r u s s e ? ~  C o n v e n t i o n  r e l a t i n g  t o  

I n t e r v e n t i o n  on  t h e  High S e a s  i n  C a s e s  of O i l  P o l l u t i o n  

C a s u a l t i e s  
( 8 2 )  

- T h e  e s s e n t i a l  p r o v i s i o n s  o f  t h i s  Con- 

v e n t i o n  r e a d  a s  f o l l o w s :  

I 

" A r t i c l e  I 

1 . P a r t i e s  t o  t h e  &; re sen t  ' c o n v e n t i o n  may t a k e  

s u c h  measu res  o n  t h e  h i g h  s e a s  'as 'may be  .. 3. 

n e c e s s a r y  t o  p r e v e n t ,  m i t i g a t e  o r  e l i m i n a t e  

g r a v e  and imminent  d a n g e r  t o  t h e  c o a s t  l i n e  
! 

I 
o r  r e l a t e d  i n t e r e s t s  f rom p o l l u t i o n  o r  

t h r e a t  of  p o l l u t i o n  o f  t h e  s e a  by o i l ,  

f o l l o w i n g  upon a  m a r i t i m e  c a s u a l t y  o r  a c t s  

r e l a t e d  t o  s u c h  a  c a s u a l t y ,  which  may 

r e a s o n a b l y  be  e x p e c t e d  t o  r e s u l t  i n  m a j o r  

h a r m f u l  c o n s e q u e n c e s .  

2.However, n o  measu re  s h a l l  b e  t a k e n  u n d e r  

t h e  p r e s e n t  C o n v e n t i o n  a g a i n s t  any  w a r s h i p  

o r  o t h e r  s h i p  owned o r  o p e r a t e a  by a  S t a r e  

and u s e a  f o r  t h e  t i m e  b e i n g  o n l y  on  

g o v e r n m e n t  non-commercial  s e r v i c e .  I 

A r t i c l e  V 

1. Measu res  t a k e n  by t h e  c o a s t a l s t a t e  ,-in 

a c c o r d a n c e  w i t h  A r t i c l e  I s h a l l  b e  p topor-  

t i o n a t e  t o  t h e  damage a c t u a l  o r  ' t h r e a t e n e , ~  

t o  it. 

--------------- 
(82') 9  I.L.M. (197U) ,  p .  2 5  



- 107 - 
2. Such  m e a s u r e s  s h a l l  n o t  g o  beyond what  is 

r e a s o n a b l y  n e c e s s a r y  t o  a c h i e v e  t h e  end 

m e n t i o n e a  i n  A r t i c l e  1 and s h a l l  c e a s e  a s  

s o o n  a s  t h a t  end  h a s  been a c h i e v e d ;  t h e y  

s h a l l .  n o t  u n n e c e s s a r i l y  i n t e r f e r e  w i t h  t h e  

r i g h t s  and  i n t e r e s t s  of t h e  f l a g  S t a t e ,  

t h i r d  S t a t e s  o r  of  any  . p e r s o n s ,  p h y s i c a l ,  o r  

c o r p o r a t e ,  c o n c e r n e d .  - 

3 .1n  c o n s i d e r i n g  whe the r  t h e  m e a s u r e s  a r e  

p o r p o r t i o n a t e  t o  t h e  damage, a c c o u n t  s h a l l  

be  t a k e n  o f :  

a )  t h e  e x t e n t  and p r o b a b i l i t y  o f  imminent  . 
damage i f ,  t h o s e  measu res  a r e  n o t  t a k e n ;  

2 
and 

b) t h e  l i k e l i h o o d  of  t h o s e  m e a s u r e s  b e i n g  

e f f e c t i v e ;  and  

C )  t h e  e x t e n t  of  t h e  damage which  may' be  

c a u s e d  by s u c h  measu res . "  

T h i s  c o n v e n t i o n  h a s  been  supp lemen ted  by t h e  1973  

P r o t o c o l  r e l a t i n g  t o  I n t e r v e n t i o n  on t h e  High  Seas ;in 

C a s e s  o f  Mar ine  P o l l u t i o n  by S u b s t a n c e s  o t h e r  t h a n  O i l ,  

which t a k e s  i n t o  a c c o u n t  t h e  growing  t h r e a t  t o  c o a s t s  

c a u s e d  by o t h e r  s u b s t a n c e s ,  e s p e c i a l l y  \ c h e m i c a l s .  
', S u b s t a n t i a l l y ,  t h e  p r o v i s i o n s  of  t h e  1969  C o n v e n t i o n  
I 

a p p l y  t o -  t h o s e  o t h e r  a g e n t s  a s  w e l l .  The l a w  o f  i n t e r -  

v e n t i o n  on t h e  h i g h  s e a s  h a s  n o t  been f u r t h e r  d e v e l o p p e d  

by t h e  1 9 8 2  Law of  t h e  S e a  Conven t ion .  A r t i c l e  221 j u s t  

r e s e r v e s  t h e  l e g a l  s i t u a t i o n  e x i s t i n g  unde r  o t h e r  r u l e s :  



1. Nothing in thic part shall prejudioe the rights of 

S t a t e s ,  pursuant to international law, both 

customary and conventional, to take and enforce 

measures beyond the territorial sea proportionate 

to the actual or threatended damage to protect 

their coastline or related interests, including 

fishing, from pollution or threat of pollution 

following upon a maritime casualty or aets relating 

to such a casualty, which may reasonably'bxpected 

to result in major harmful consequences. - '  

Attempts by the USSR and France to extend the right of 

intervention were not successful at the Law of the 'sea 

Conference. Tnis leaves a number of questions as to the I 
) exacts scope of this r i a h t  of intervention outside . 

territorial waters open. 
( 8 3  

W h e t h e r  t h e  r i g h t  b f  i n t e r -  
a 

v e n t i o n  s t e m 3 o n l y  from the 1969, I 9 7 3  and 1982 Convent- 

ions or whether the treaty provisions s h o u l d  b e  c o n s i d e r P d  

as merely establishing the conditions and procedures for ' 
taking measures of intervention which are already open to 

S t a t e s  by virtue of customary international law is an 

open quest.ir;n. Can the right 0f:intervention be conceiveci I 
as a general rule to take action to preveht serious 

uamage to the recognized interests of a State (ina'-which 

case thar. right could be exercised even in cases other 

than a maritime casualty ) or,' alternatively, does the: 

r i g h t  e x i s t  o n l y  b y  v i r t u e  o f ,  a n d  u n d e r  t h e  c o n d i t i o n s '  d e s -  

c r  i b e d  i n ,  t h e  C o n v e n t i o n s ? ,  
1' 

a 

- 
( 8 3 )  See  B a r d o n n e t I V i r a l l y ,  l e  n o u v e a u  d r o i t  i n t e r n a t i o n a l  d e  l a  A 

m e r  1983 ,  pp. 2 4 4  e t  seq., 2 5 5  e t  seq;  R .  R .  C h u r c h i l , l / L o w e ;  
The  Law o f  t h e  Sea, 1983 ,  p. 2 2 5  e t  s e q ; V a n  Reenen,  X I 1  
N e t h e r l a n d s  Y e a r b o o k  o f  I n t e r n a t i o n a l  Law, p p .  3 e t  seq ;  
T h i r d  UN C o n f e r e n c e  o n  t h e  Law o f  t h e  Sea, D o c u m e n t  v o l .  V I I I ,  
p ,  1 5 2  e t  s e q ,  v o l ,  X, p p ,  100 e t  s e q .  



1V. The role of internat-ional institutions 

1 Introduction 

In the preceding chapters, the role of international 

institutions has been mentioned in a number of contexts. 

International organizations are the most important 

element of instituti.onalizedco-operation among S t a t e s .  We 

hzvc now to look into the question how'far existing 

international institutions respond to the need of 

co-operation which exists in relation to the situation 

which are the object of the~present report: and,  if n e c e s s a r y ,  
f 

how f a r  i n s t i  t u t l o n a  1 a r r a ' n g e m e n t s  c o u l d  o r  s h o u l d  b e  

d e v e  L o p e d .  

1n.the case of military activities causing damage to the 

environment, there are / .  at least three possible functions 

for international insti';tutions: 
1 

a) verification and, evaluation of the environ- ' 

mental problem; 

b) actual measures to combat pollution or to reduce or 

eliminate the damage to the environment; 

J 
C) rneaiation between the parties to the conflict and /or 

third parties in order to facilitate fulfilling 

functions a) and b) . 

Xn addition, one could think of planning,and preparing ' 

activities listed under a), b) and c) . 
F u n c t  i o n s  a) and b) are essentially technical functions. 

They,r$quire technical skills and expertise. In terms of -. 
international humanitarian law, they are in part civil 

d e f e n c e  functions as defined in Article 61 (a) nos. ix 



a n d  x i x  o f  t h e  1977 Geneva  P r o t o c o l  I, On e  c o u l d  a s k  w h e t h e r  t h e  -1 
f u r i c t i o n s  e n v i s a ~ e d  u n d e r  b >  c o u l d  b e  c a l  L e d  m e a s u r e s  s i m i  L a r  t o  ' 

decontamination under number iv of the said article. The 

protection of desalination plants against all pollution 

would probably be a "preservation of objects essential 

for survival" under number xiv of t.he same article. 

The major'obstacle t o  the said technical fun~tions being 

performed is the fact that, as a rule, they cakhbt be 

performed while the actual fighting is going on. "Thus, 

m e d i a t i n g  cease-fires in order to permit the necessary 

measures to be taken is essential. This mediation 

function has to be distinguished from the other two. It 

is by no means necessary that the three functions are 

performed- by the same institution. The third function is 

rather a diplomatic, not a technical one. 
I 

2 The choice of appropriate iristitut ions 

lt is now necessary to determine whether existing 

international institutions could adequately perform the 

functions just described. Given the fact that there 

exists already a great variety of international organ- 

izations, one should be cautious to create new ones. It 

would seem to be much more advisable to use exist4ng 

ones, and to broaden, if necessary, their mandate; 'Four 

different types of organizations have to be considered: 

non-governmental organizations working in the field of 

the preservation of the environment, certain agencies of 

the United Nations, existing regional organizations 
8' 

having general powers or specific functions in the field, 

of the preservation of the environment, and, last but not 

least, the ICRC. 
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The following criteria should be considered in answering 

the question whether a particular function can or should 

be performed by a particular organization: statutory 

powers of the organization, human and financial re- 

sources, specitic experience. 

3 Analysis of existing organizations + 

3.1 Non-governmental organizations 

There. are a number of non-governmental organizations 
active in the field of the preservation of the environ- 

ment. It is not possible to consider all of them. One 

organization, however, plays a central role in this fiela 

and has gained a certain gegree of official status. This ' 

is the International Union for the Conservation of hatuxe 

and Natural Resources (IUCN) . The objects of IUCN are 
defined in Article 1 of its Statutes, which reads: 

'"1. The International Union for Conservation of ~ a t u r e  

and Natural Heso-urces shall have the following 

objects: 

i) to encourage and facilitate co-operati~n between 

governments, national 'and international organ- - 
I I 

izations and persons concerned with the con- 

servation of nature and natural resources;' 

1 ii) to- proniote in all parts of the world national hnd 

international action in respect of the conser- 

vation of nature and natural ressources; 

iii) to encourage scientific research related to the 

conservation of nature and natural resources and 

to disseminate information about such research; 



iv) to pron~ote education in arlu disseniinate widely 

information on the conservation of nature and 

natural resources and in other ways to increase 

pub1 ic awareness of the conservation of nature and 

natural resources; I 

v) to prepare draft international' agreements relating 

to the conservation of nature and natur-a1 re- 

sources and to encourage governments to'ciidhere to 

agreements once concluded; 

vi) .to assist governments to improve their legislation 

relating to the conservation of nature and, natural 

resources; and 

vii) to take any other action which will promote the 

conservation of nature and natural resources. 

2. In order to give effect to these objects lUCN 

shall undertake necessary and appropriate measures 

and, in particular, may: 

i) give support to governmental and non-governmental 

activities; I 

ii) forn: commissions, contsittees, working grou&, task 

forces and the like; ; 

iii) hoid conferences and other meetings and publish 
1 the proceedings thereof; 

s' a 
iv) co-opcrate with other bodies; 

v) collect, analyse, interpret and disseminate 
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v i )  p r e p a r e ,  p u b l i s h  a n d  d i s t r i b u t e  d o c u m e n t s ,  

l e g i s l a t i v e  t e x t s ,  s c i e n t i f i c  s t u d i e s  a n d  o t h e r  

i n £  o r m a t i o n ;  

v i i )  f o r m u l a t e  a n d  a i s s e m i n a t e  p o l i c y  s t a t e m e n t s ;  and  

v i i i )  make r e p r e s e n t a t i o n s  t o  g o v e r n m e n t s  a n d  i n t e r -  

n a t i o n a l  a g e n c i e s .  '' 

I t  a p p e a r s  f a i r  t o  s t a t e  t h a t  f u n c t i o n s  l i k e  t h o s e  

d e s c r i b e d  a b o v e  w o u l d  n o t ,  o r  o n l y  m a r g i n a l l y ,  f a l l  u n d e r  

t h i s  d e f i n i t i o n  o f  I U C N  f u n c t i o n s .  F u n c t i o n s  of  I U C N  a r e  

a a v i c e ,  r e s e a r c h ,  d r a f t i n g ,  l o b b y i n g ,  n o t  t h e  k i n d  ~ f  

f i e l d  a c t i o n  r e q u i r e d  t o  s q l v e  t h e  p r o b l e m s  o f  a c t u a l  

e n v i r o n m e n t a l  i n c i d e n t s .  gome s u p p o r t i n g  m e a s u r e s  f o r  

p e r f o r m i n g  t h e  f u n c t i o n s  d e s c r i b e d  a b o v e  c o u l d ,  h o w e v e r ,  

b e  u n d e r t a k e n  by IUCN, f o r  e x a m p l e  t h e  t r a i n i n g  o f  

p e r s o n n e l  p e r f o r m i n g  s u c h  f u n c t i o n s ,  a d v i c e  o n  c o n t i n -  

g e n c y  p l a n n i n g  a n u  t h e  l i k e .  

3.2 U N  a g e n c i e s  

T h e  UN a g e n c i e s  w h i c h  h a v e  t o  b e  c o n s i a e r e d  i n  o u r  

c o n t e x t  a r e  t h o s e  c o n c e r n e d  w i t h  t h e  p r o t e c t i o n  o f  t h e  

e n v i r o n m e n t  a n d  d i s a s t e r  r e l i e f .  T h e r e  a r e  a t  l eas t  two  

p r e c e d e n t s  f o r  U N  a g e n c i e s  or s o  c a l l e d  s p e c i a l i z e d  -- 

a g e n c i e s  h a v i n g  s t a t u t o r y  p o w e r s  i n  a  p a r t i c u l a r  d o m a i n  

F a l s o  t a k i n g  a c t i o n  c o n c e r n i n g  t h i s  same d o m a i n  i n  t i m e s 1  
i o f  armed c o n f l i c t .  T h e s e  e x a m p l e s  a r e  t h e e U n i t e d  N a t i o n s  

High  C o m m i s s i o n e r  f o r  R e f u g e e s  who h a s  t a k e n  a c t i o n  f o r  

t h e  p r o t e c t i o n  o f  r e f u g e e s  i n  times o f  a rmed  c o n f l i c t s ,  \ 

a n d  [JNESCO w h i c h  h a s  c e r t a i n  t a s k s  u n d e r  t h e  1 9 5 4  Con- . 
v e n t i o n  on t h e  P r o t e c t i o n  of C u l t u r a l  P r o p e r t y .  C e r t a i n  ' 

c o u n t x i e s  h a v e  n o t  a c c e p t e d  t h e  U n i t e d  N a t i o n s  f o r  p o l i t i c a l  , 

r e a s o n s .  ~t is  n o t  t h e  p u r p o s e  o f  t h i s  r e p o r t  t o  e v a l u a t e  

t h e - a c t i o n  o f  UN a g e n c i e s  i n  t h e  f i e l d  o f  p r o t e c t i o n  o f '  ' 
<. 



v i c t i m s  o f  a rmed c o n f l i c t s .  The w o r k  o f  t h e  H i g h  C o m m i s s i o n e r  

f o r  Refugees,  d e s p i t e  t h e  d i f f i c u l t i e s  e n c o u n t e r e d ,  h a s  t o  

b e  c o n s i d e r e d  a  p o s i t i v e  a c h i e v e m e n t .  B u t  t h i s  i s  o u t s i d e  

t h e  p u r v i e w  o f  t h i s  r e p o r t .  The same h o l d s  t r u e  f o r  t h e  

" o l e  o f  UNESCO. T h e r e  a r e  r e p o r t s  o f  success?y . l ,  UNESCO 

a c t i v i t i e s  f o r  t h e  p r o t e c t i o n  o f  c u L t u r a l  p r 0 p e r t . y  i n  t i m e s  
(84)  

o f  a rmed c o n f l i c t  . I t  seems, however ,  d o u b t f u l  w h e t h e r  

i t  i s  p o s s i b l e  t o  d r a w  a n y  g e n e r a l  c o n c l u s i o n s  o n  UNESCO 

a c t i v i t y  i n  t h i s  f i e l d  o n  t h e  b a s i s  o f  a v a i l a b l e  p u b l i s h e d  

r e p o r t s ,  C e r t a i n  o t h e r  UN a g e n c i e s ,  however ,  m u s t  b e  c o n -  I 
s i d e r e d  i n  more  d e t a i l .  

1 
3.2.1 UNDRO 

The manda te  o f  t h e  U n i t e d  N a t i o n s  D i s a s t e r  R e l i e f  I 
C o - o r d i n a t o r  h a s  b e e n  d e f i n e d  b y  G e n e r a l  A s s e m b l y  

R e s o l u t i o n  2816 ( X X V I ) .  I t  i s  d i f f i c u l t  t o 8 d e t e r m i n e  

however ,  w h e t h e r  t h i s  m a n d a t e  c o v e r s  t h e  man-made d i s a s t e r  

w h i c h  may r e s u l t  fr,om a r m e d  c 6 n f l i c t .  I n  o u r  v i e w ,  

a c t i o n  i n t i m e s  o f  a r m e d  c o n f l i c t  i s  ' a t  L e a s t  n o t ' .  
i '  

e x c l u d e d .  The f u n c t i o n  o f  UNDRO i s  m a i n l y o n e  o f  I 
c o - o r d i n a t i o n ,  b u t  i t  a l s o  p r o v i d e s  t e c h n i  ca 1 a s s i s t a n c e ,  I 
I t  may t h u s ,  f o r  e x a m p l e ,  r e c r u i t  e x p e r t s  who c o u l d  

p e r f o r m  some of: t h e  f u n c t i o , n s  d e s c r i b e d  above .  It w o u l d ,  

however ,  be  h a r d  t o  e r i v i s a 9 ' e  a  m a j o r  r o l e  f o r  UNDRO w i t h  
9 : *. 

r e s p e c t  t o  e n v i  r o n r n e n t a l  i n c i d e n t s  i n  t i m e s  o f  . a r m e d  

c o n f  L i c t  w i t h o u t  a  f u r t h e r  c l a r i f i c a t i o n  o f  t h e  m a n d a t e  

b y  a  G e n e r a l  A s s e m b l y  r e s o l u t i o n .  W h e t h e r  s u c h  a  r e -  

s o 1 u t i o . n  c o u l d  be  o b t a i n e d ,  i s  a n  o p e n  q u e s t i o n .  

(84) loman,  UNESCO's m a n d a t e  f o r  i m p l e m e n t a t i o n  o f  t h e  Hague 
C o n v e n t i o n  f o r  t h e  P r o t e c t i o n  o f  C u l t u r a l  P r o p e r t y  i n  
Case o f  Armed C o n f l i c t ,  m i m e o g r a p h e d  UNESCO p a p e r ,  
1983,  p.  23 e t  seq .  



The m a r i d a t e  o f t h e  U n i t e d  N a t i o n s  E n v i r o n m e n t  P r o g r a m m e  h a s  b e e n  

d e f i n e d  b y  G e n e r a l  A s s e m b l y  R e s o l u t i o n  2997 (XXVII). I t  seems q u i t e  

c l e a r  t h a t  t h e  m a n d a t e  o f  t h e  UNEP S e c r e t a r i a t  wouLd  n o t  p e r m i t  

a c t i o n  o f t h e  k i n d  d e s c r i b e d  w i t h o u t  a m a n d a t e  f r o m t h e  G o v e r n i n g  

C o u n c i l .  The m a n d a t e  o f  t h e  G o v e r n i n g  C o u n c i l  i s  

defined in rather general terms. It might be possible to 

briny action of the kind described under the power 

"to promote international co-operation in the field of 

the environment and to recommend, as appropriate, 

policies to this end". 

Such an interpretation, hohever, wo"ld be rather bold. As 

in the case of UNDRO, clarification of the mandate by the 

General Assembly would probably be necessary. 

From the p6int of view of knowhow and expertise, some 

Uh&P involvement in functions a) and b) coulci be en- 

visaged. UhEP could for instance be used as a kind o f  
'3- 

clearing house for expertise, UNEP experts could work in 
1 

these functions in the same way as UNEP experts do in the 

field of a technical assistance. For the actual operation 

of co-operative schemes, regional organizations or 

institutions for the protection of the environment might 

be better equipped and prepared to play this role. As to 

C 
function c), this would be completely new and out of the 

1 scope of-UNEP experience. 



3 . 3  neg  i o n a l  n ~ e c h a n i s m s  

I 

I n  t h e  C h a p t e r  on  d u t i e s  t o  c o - o p e r a t e .  (2.2.5), i t  h a s  

, b e e n  p o i n t e d  o u t  t h a t  t h e r e  e x i s t  a  number o f  r e g i o n a l  

c o n v e n t i o n s  p r o v i d i n g  f o r  c o - o p e r a t i o n  i n  case of  

e n v i r o n m e n t a l  i n c i d e n t s .  A l l  t h e s e  i n s t r u m e n t s  p r o v i a e  

f o r  some k i n d  o f  i n s t i t u t i o r l a l  s e t u p  ' to o r g a n i z e  i n d i -  

v i d u a l  a n d  j o i n t  a c t i o n  t o  c o m b a t  a n d  a b a t e  t h e  c o n s e -  . -5  

, q u e n c e s  of e r ~ v i r o n m e n t a l  i n c i d e n t s .  A t  l e a s t  i n  a r e a s  

w h e r e  s u c h  m e c h a n i s m s  e x i s t ,  t h e y  a r e  p r o b a b l y  b e s t  

e q u i p p e d  t o  p e r f o r m  f u n c t i o n s  a )  a n d  b )  d e s c r i b e d  

a b o v e .  M h e t h e r  t h e s e  m e c h a n i s m s  are  s u f f i c i e ' n t l y  s t r o n g  

a n d  s t a b l e '  t o  t u n c t i o n  a l s o  i n  t h e  c o n t e x t  o f  a n  a r m e d  

c o n f l i c t ,  r e m a i n s  a n  o p e n  q u e s t i o n .  B u t  t h i s  is t a  a 

g r e a t e r  e x t e n t  a  p r o b l e m  r e l a t e d  t o  f u n c t i o n  c ) .  R e g i o n a l  

m e c h a n i s m s  f o r  t h e  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t  a re  a s  a 
1 

r u l e  i n s t i t u t i o n s  w h i c h  f u n c t i o n  i n  t i m e s  o f  p e a c e ,  d e s p i t e  

of t h e  f a c t  t h a t  s u c h  i n s t i t u t i o n s  h a v e  b e e n  c r e a t e d  i n  
e 

a r e a s  w h e r e  t h e r e  h a s  e x i s t e d  a n d  c o n t i n u e s  t o  e x i s t  a  

h i g h  d e g r e e  o f  p o l i t i c a l  t e n s i o n .  T h e s e  i n s t i t u t i o n s  h a v e  

n o  e x p e r i e n c e  r e l a t e d  t o  t h e  t a s k  o f  c r e a t i n g  c o n d i t i o n s  

i n  w h i c h  t h e  t e c h n i c a l  work c a n  be d o n e  e v e n  i n  t i m e s  o f  

a r m e d  c o n f l i c t .  

3 . 3 . 4  T h e  ICRC J 

f 

T h r  I n t e r n a t i o n a l  C o m m i t t e e  o t  t h e  Red C r o s s  is an .  

i m p a r t i a l  h u m a n i t a r i a n  o r g a n i z a t i o n  w h i c h  h a s  a  cer ta in '  
, 

number  o f  f u n c t i o n s  i n  t h e  f i e l d  o f  t h e  l a w s  o f  war, i n  
1 

p a r t i c u l a r  t h e  f u n c t i o n  t o  m i t i g a t e  t h e  s u f f e r i n g s  o f  t h e  
4'' 

v i c t i n l s  o f  armea c o n f l i c t s .  I t  h a s  c e r t a i n l y  n o  e x p e r t i s e  
a 

or  e x p e r i e n c e  t o  p e r f o r m  f u n c t i o n s  a )  a n d  b )  d e -  

scr ibed a b o v e .  I t  is, o n  t h e  o t h e r  h a n a ,  t h e  o n l y  

o r g a n i z a t i o n  w e  h a v e  s o  f a r  a n a l y s e d  h e r e ,  w h i c h  h a s  t h e  

n e c e s s a r y  e x p e r i e n c e  a n d  i n t e r n a t i o n a l  s t a n d i n g  t o  
p e r f o r m  f u n c t i o n  c ) .  I n  t h e  p a s t ,  t h e  ICRC h a s  a s s u m e d  



t h e  r o l e  of  e s t a b l i s h i n g  c o - o p e r a t i o n  and c o n t a c t  between 

t h e  p a r t i e s  t o  a  c o n f l i c t  i n  a  numbe'r o f  q u e s t i o n s  a s  t h e  

p r o b l e m s  a r o s e .  l 'he a c t i v i t i e s  o f  t h e  I C R C  have  by no  

means b e e n  l i m i t e d  t o  q u e s t i o n s  o f  r e l i e f  a n d  t r e a t m e n t  

of. p r  i s o n e r s .  

A s  t o  t h e  l e g a l  b a s i s  o f  t h e  k i n d  of a c t i o n  e n v i s a g e d  

h e r e ,  two k i n d s  of norms mus t  b e  d i s t i n g u i s h e d :  

a) t h e  Gen\e.va C o n v e n t i o n s  a n d  t h e  P r o t o c o l s  a d d i t i o n a l  t h e r e t o ,  

b )  t h e  s t a t u t e s  o f  t h e  Red C r o s s  a n d  Red C r e s c e n t  m o v e m e n t ,  

As t o  t h e  f i r s t  c a t e g o r y  of  norms,  t h e  f i r s t  e l e m e n t  t o  

be  c o n s i d e r e d  is t h e  r i g h t  o f  i n i t i a t i v e  p u r s u a n t  t o  

A r t i c l e  1 U  of t h e  F o u r t h  Geneva C o n v e n t i o n  of 1949 
:P-5) t 

f 

"The p r o v i s i o n s  o f  t h e  p r e s e n t  Conven t ion  c o n s t i t u t e  

no  o b s t a c l e  t o  t h e  h u m a n i t a r i a n  a c t i v i t i e s  which t h e  

I n t e r n a t i o n a l  Committee o f  t h e  Red C r o s s  o r  any o t h e r  

i m p a r t i a l  h u m a n i t a r i a n  o r g a n i z a t i o n  may, s u b j e c t  t o  
8 

', t h e  c o n s e n t  of t h e  p a r t i e s  t o  t h e  c o n f l i c t  c o n c e r n e d ,  

u n d e r t a k e  f o r  t h e  b r o t e c t i o n  o f  c i v i l i a n  p e r s o n s  and  

f o r  t h e i r  r e l i e f .  " 

A c t i o n  t o  p r o t e c t  t h e  e n v i r o n m e n t  means, a s  a  r u l e ,  a t  t h e  

same t i m e  a c t i o n  f o r  t h e  p r o t e c t i o n  of t h e  c i v i l i a n  

p o p u l a t i o n .  I t  is a l s o  a  " h u m a n i t a r i a n "  a c t i v i t y  b e c a u s e ,  

a t  l e a s t  on t h e  b a s i s  o f  A r t i c l e s  31 3 and 55 P r o t o c o l  I 

a d d i t i o n a l  t o  t h e  Geneva C o n v e n t i o n s ,  t h e  l e g a l  d u t y  t o  

p r o t e c t  t h e  n a t u r a l  e n v i r o n m e n t  i s  p a r t  o£ i n t e r n a t i o n a l  

h u m a n i t a r i a n  law. T h i s  r i g h t  of  i n i t i s t i v e  is  s t r e n g h t e n e d  

by A r t i c l e  81 P r o t o c o l  I : 

___-_---_------ 
(85) See. Sandoz ,  Le d r o i t  d ' i n i t i a t i v e  du Comite  

I n t e r n a t i ~ n a l  d e  l a  ~ r o i x - R o u g e ,  22  German Yearbook J 

of I n t e r n a , t ? o n a l  Law ( 1 9 7 9 ) ,  pp. 352 e t  seq .  . . 



"The  P a r t i e s  t o  t h e  c o n f l i c t  s h a l l  g r a n t .  t o  t h e  

I n t e r n a t i o ~ l a l  C o m m i t t e e  o f  t h e  Red Cross a l l  f a -  

c i l i t i e s  w i t h i n  t h e i r  power s o  a s  t o  e n a b l e  it t o  

c a r r y  o u t  t h e  h u m a n i t a r i a n  f u n c t i o n s  a s s i g n e d  t o  it by 

t h e  C o n v e n t i o n s  a n d  t h i s  P r o t o c o l  i n  order  t o  e n a b l e  

t h e  p r o t e c t i o n  a n d  a s s i s t a n c e  t o  t h e  v i c t i m s  o f  

c o n f l i c t s ;  t h e  I n t e r n a t i o n a l  cornmi- t tee  o f  t h e  Rea 

C r o s s  may a l s o  c a r r y  o u t  a n y  o t h e r  h u m a n i t a r i a n  - 
a c t i v i t i e s  i n  f a v o u r  o f  t h e s e  v i c t i m s ,  s u b j e 6 t " t o  t h e  

c o n s e n t  o f  t h e  P a r t i e s  t o  t h e  c o n f l i c t  c o n c e r n e d . "  

An a c t i v i t y  t o  p r o t e c t  t h e  e n v i r o n m e n t  w o u l d  a t  l e a s t  

c o n s t i t u t e  a n  " o t h e r  h u m a n i t a r i a n  a c t i v i t y "  w i t h i n  t h e  

mean ing  o f  t h e  a r t i c l e  j u s t  q u o t e d . .  

T h e  a c t i o n  o f  t h e  I n t e r n a t i o n a l  C o m m i t t e e  o f  t h e  Red C r o s s  

c o u l d  f i n d  a c o r r e s p o n a i n g  b a s i s  i n  A r t i c l e  V1 5 4 o f  t h e  a 
S t a t u t e s  o f  t h e  I n t e r n a t i o n a l "  Red C r o s s :  

" ( T h e  ICHC) u n d e r t a k e s  t h e  t a s k s  i n c u m b e n t  o n  i t  u n d e r  

t h e  Geneva  C o n v e n t i o n s ,  w o r k s  f o r  t h e  f a i t h f u l  

a p p l i c a t i o n  o f  t h e s e  C o n v e n t i o n s  a n d  t a k e s  c o g n i z a n c e  

o f  c o m p l a i n t s  r e g a r d i n g  a l l e g e d  b r e a c h e s  o f  t h e  human- 

i t a r i a n  Conventions." 

I n  s u  f a r  a s  t h e  d u t y  t o  p r o t e c t  t h e  e n v i r o n m e n t  is 'a- d u t y  

u n d e r  t h e  P r o t o c o l  a d d i t i o n a l  t o  t h e  Geneva  C o n v e n t i o n s ,  

t h e  work f o r  t h e  " f a i t h f u l  a p p l i c a t i o n n .  o f  t h i s  norm is a 

g e n u i n e  t a s k  o f  t h e  ICRC. B u t  e v e n  i f  t h e  q u e s t i o n  o f  t h e  

t h r e a t  t o  t h e  e n v i r o n m e n t  is: n o t  o n e  of f a i t h f ; u l  a p p l i -  
1' 

c a t i o n  o f  t h e  C o n v e n t i o n s  and  t h e  p r o t o c o l  b e c a u s e  i n  t h e  

s p e c i f i c  c a s e ,  t h e  aamage  t o  t h e  e n v i r o n m e n t  m i g h t  n o t  b e  

d u e  t o  a v i o l a t i o n ,  a c t i o n  by t h e  ICRC c o u l d  b e  b a s e d  on  

A r t i c l e  V I  5 6 o f  t h e  S t a t u t e :  



"(The ICHC) takes any humanitarian initiative which 

comes within its role as a specifically neutral and 

independent institution and intermediary and considers 

any question requiring examination by such an insti- 

tu t ion. " 

~t has been pointed out above that what is required in the 

situation envisaged here is exactly that neutral inter- 

mediary which has the function to bring about a situation \ 

in which the technical experts can work on the elimination 

of the environmental damage. 

Under Article VI 5 8, 

"(the ICRC) accepts the mandates entrusted to it by , 

the ~nternational con£ erence of the Red Cross. 'I 

This provision makes it possible also to consider re- 

solutions of the International Red Cross Confe'rences as' 

the',basis for ICRC activities. Under Resolution X of the' ' 
J 

20th ~nternational Red Cross Conference (Vienna 1965), the 

l c H C  is encouraged to undertake all efforts likely to 

co.ntribute to the prevention or settlement of possible 

arn~ed conflicts and to associate itself to appropriate 

measyres taken for this end. As an action to prevent or 

eliminate environmental aarnage, and the fact that the 

parties are co-operating for that purpose, in itself could 

be a contribution to the reestablishment of peace, this 

would be an additonal basis for ICRC activities in the 

field of the protection of the environment. .. 

~t should also be noted that the activities of the ICRC -, ' 

are not limited to the problems of the relations between 

the par ties to the con£ lict. The humanitar ian activi-ties 

of the ICRC may also benefit neutral countries and their 
, > 

populations. 
a ..- 

I .  



4. Conclusions 

The different functions which have to be~fulfilled in the 

case of environmental incidents threatening neutral S t a t e s  

in the course of an armed conflict will have to be per- 

formed by different institutions. For 'the more technical 

problems of evaluation of the i n c i d e n t  a n d  a c t u a l  m e a s u r e s  
& -. - 

to abate pollution, existing regional institutions, if 

necessary with the help ot such agencies as UNEP, are 

probably best equipped to fulfil these responsibilities. 

It is, however, not the purpose of this report to go into 

the question of the genezal ability of such institutions 

to cope with environmental incidents. It may well be that 

in an actual case, help offered by third S t a t e s  m i g h t  do 

t h e  j o b  e q u a l l y  w e l l .  What  i s  n e c e s s a r y  i n  a n y a c a s e  is a n  - 
institution prepared and able to bring about the necessary 

co-operation between the parties to the conflict without 

which the work of the said environmental organizations or 

experts and t e c h n i c . i a n s  provided by third S t a t e s  is not 

possible. It is suggested that the ICRC is the appropriate 

agency to fulfil this particular function. Lt is true that 

there have been conflicts where the ICRC, for one reason I 
or another, was not able to fulfil similar functions. But 1 
the role of the ICRC is not necessarily mono pol is ti,^. The 
conventions often speak of the' ICRC and other imprt'ial 

humanitarian organizations. While the LCRC should be the . . 

prirnary agent to unuertake the functions described, other 

institutions might come in to do the mediating work where 

the ICHC is unable or unwilling to undertake it. 
1' 



V. Conclus ion - 

The survey  o f  e x i s t i n g  s u b s t a n t i v e  ru les ,  p rocedures  and i n s t i t u t i o n s  t h a t  

we have conducted enables u s  t o  draw a number o f  conc lus ions .  The c u r r e n t l y  

a p p l i c a b l e  Law, as we have found, embodies a number o f  fundamenta l  p r i n c i p l e s  

wh ich  p r o v i d e  p o s i t i v e  and s a t i s f a c t o r y  answers t o  t h e , q u e s t i o n s  r a i s e d  b y  t h e  

s i t u a t i o n s  which f o rm  t h e  s u b j e c t  o f  t h i s  s tudy.  

I t  i s ,  however, i m p o r t a n t  t h a t  t h e s t a t e s  concerned coopera te  w i t h  one ano the r  

on  t h e  b a s i s  o f  t hese  p r i n c i p l e s  w i t h  a v iew t o  p r o m o t i n g  measures t o  p r o t e c t  

t h e  environment and t o  p r e v e n t  damage b e i n g  caused t o  t h e  env i ronment  b y  m i l i t a r y  

ope ra t i ons .  Desp i t e  t h e  f a c t  t h a t  t h e  ~ k b t e s  a r e  bound toco ioper& te  b y  reason  o f  

I t h e  n"Les o f  Law t h a t  appiy,  d e s p i t e  t h e  f a c t  t h a t  i n s t i t u t i o n s  e x i s t  whose t a s k  

i t  i s  and which a l s o  possess t h e  resources  t o  f a c i  l i t a t e  such co-operat ion, 

exper ience  show t h a t  such co-opera t ion  f r e q u e n t l y  encoun te rs  cons i de rab le  d i  f f i -  
- 

~ ~ l t i e s .  l h i s  d u t y  t o  co-operate must, accord ing ly ,  be  r e a f f i r m e d  a.nd s t r eng thened  

and means must be sought  t o  deve lop  and f a c i l i t a t e  t h e  work i n  e x i s t i n g  i n s t i t u t i o n s .  

Th i s  group o f  e x p e r t s  was n o t  asked $0 propose s p e c i f i c  i n i t i a t i v e s  i n  t h i s  

regard.  We be l i eve ,  however, t h a t  we a r e  d u t y  bound t o  summarize o u r  d i s c u s s i o n s  

i n  t h e  form o f  c e r t a i n  fundamenta l  p r i n c i p l e s  which c o u l d  se r ve  as a b a s i s  f o r  

i n i t i a t i v e s  t o  be t a k e n  i n  f t h e a p p r o p r i a t e  framework o r  frameworks. 



PRINCIPLES CONCERNING THE PROTECTION OF THE ENVIRONRENT I N  TIM'S OF 

ARMED C6NFLICT 

1. Under t h e  g e n e r a l  r u l e s  o f  i n t e r n a t i o n a l  < Law, S t a t e s  a r e  o b l i g e d  n o t  t o  

use t h e i r  t e r r i t o r y  o r  c a r r y  o n  t h e i r  a c t i v i t i e s  o u t s i d e  t h e i r  t e r r i t o r y  

i n  a  manner p r e j u d i c i a l  t o  t h e  r i g h t s  o f  o t h e r  S ta tes .  They must,..in 

p a r t i c u l a r ,  t a k e  ca re  t o  ensure t h a t  t h e  i n t e g r i t y  arid i n v i o l a b i l i t y - o f  

t h e  t e r r i t o r y  o f  o t h e r  S t a t e s  a r e  respected. They must a l s o  observe t h e  

p r i n c i p l e  o f  t h e  p e a c e f u l  use o f  o u t e r  space, t h e  sea-bed and ocean f l o o r  

and t h e  h i q h  seas. 

2. S t a t e s  a r e  under  a  d u t y  t o  ensure  t h a t  a c t i v i t i e s  c a r r i e d  on  w i t h i n  t h e i r  

j u r i  s d i  c t  i o n  o r  c o n t r o l - - d o  n o t  cause any e r i v i  r onmen ta l  damage i n  a reas  
- 

) u r d e r  t h e  j u r i s d i c t i o n  of o t h e r  S t a t e s  o r  beyond t h e  L i m i t s  o f  n a t i o n a l  

j u r i s d i c t i o n .  

3. I n  t h e  even t  o f  armed c o n f l i c t ,  t r e a t y  ru ' ies  p r o t e c t i n g  t e r r i t o r i a l  i n t e g r i t y  

and t h e  env i ronment  rema in  a p p l i c a b l e  t o  S t a t e s  r io t  p a r t i e s  t o  a  c o n f l i c t .  

T h e i r  v i o l a t i o n  may b r i n g  i n t o  p l a y  t he  r u l e s  o f  i n t e r n a t i o n a l  law o n  t h e  

r e s p o n s i b i l i t y  o f  S t a t e s  r e g a r d l e s s  o f  where t h e  damage arose.  

4 .  The p a r t i e s  t o  a c o n f l i c t  a r e  o b l i g e d  "not t o - c a u s e  damage t o  t h e  env i ronment  

o f  t h i r d  S t a t e s  o r  o f  a reas  n o t  s u b j e c t  t o  any n a t i o n a l  j u r i s d i c t i o n : . ,  



I n  r e l a t i o n s  between S ta tes  p a r t i e s  t o  t h e  c o n f l i c t ,  .the mere occu r rence  

o f  t h e  c o n f l i c t  does no t  p u t  an end i p s o  f a c t o  t o  t h e i r  t r e a t y  o b l i g a t i o n s  

i n  r e g a r d  t o  t h e  p r o t e c t i o n - o f  t h e  env i ronment .  I t  i s  a t  a l l  e ven t s  f o r -  

b i d d e n  t o  employ methods o r  means o f  w a r f a r e  which a r e  in tended,  o r  may be 

expec ted  t o  cause widespread, l o n g - l a s t i n g  and severe damage t o  t h e  n e u t r a l  i 

e n v i  ronment . 

Each S t a t e  i n d i v i d u a l l y  and, i n  consequence, a l l  S ta tes  p a r t i e s  t o  a  

conven t i on  a r e  under an o b l i g a t i o n  t o  ensu re  t h a t  t h e  norms gove rn i ng  . 
t h e  i n t e r n a t i o n a l  p r o t e c t i o n  o f  t h e  env i ronment  a r c  a p p l i e d  as f a r  as  p o s s i b l e  

' 

by t h e  S t a t e s  engaged i n  a c o n f l i c t .  

t 

f 
I f  env i r onmen ta l  damage i s  l i k e l y  t o ' o c c u r  o r  does occur, eachstat t? ,  




