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� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

��� ,Q� WKH�HYHQW� WKDW� WKH�PHDVXUHV�XQGHU� WKH�SUHFHGLQJ�SDUD�
JUDSKV�DUH�LQVXI¿FLHQW�WR�SURYLGH�DGHTXDWH�FRPSHQVDWLRQ��WKH�6WDWH�
RI�RULJLQ�VKRXOG�DOVR�HQVXUH�WKDW�DGGLWLRQDO�¿QDQFLDO�UHVRXUFHV�DUH�
PDGH�DYDLODEOH�

3ULQFLSOH���� 5HVSRQVH�PHDVXUHV

8SRQ�WKH�RFFXUUHQFH�RI�DQ�LQFLGHQW�LQYROYLQJ�D�KD]DUGRXV�DF�
WLYLW\�ZKLFK�UHVXOWV�RU�LV�OLNHO\�WR�UHVXOW�LQ�WUDQVERXQGDU\�GDPDJH�

(a�� WKH�6WDWH�RI�RULJLQ�VKDOO�SURPSWO\�QRWLI\�DOO�6WDWHV�DIIHFWHG�
RU�OLNHO\�WR�EH�DIIHFWHG�RI�WKH�LQFLGHQW�DQG�WKH�SRVVLEOH�HIIHFWV�RI�WKH�
WUDQVERXQGDU\�GDPDJH�

(b�� WKH� 6WDWH� RI� RULJLQ�� ZLWK� WKH� DSSURSULDWH� LQYROYHPHQW� RI�
WKH�RSHUDWRU��VKDOO�HQVXUH�WKDW�DSSURSULDWH�UHVSRQVH�PHDVXUHV�DUH�
WDNHQ�DQG�VKRXOG��IRU�WKLV�SXUSRVH��UHO\�XSRQ�WKH�EHVW�DYDLODEOH�VFL�
HQWL¿F�GDWD�DQG�WHFKQRORJ\�

(c�� WKH� 6WDWH� RI� RULJLQ�� DV� DSSURSULDWH�� VKRXOG� DOVR� FRQVXOW�
ZLWK�DQG�VHHN�WKH�FRRSHUDWLRQ�RI�DOO�6WDWHV�DIIHFWHG�RU�OLNHO\�WR�EH�
DIIHFWHG�WR�PLWLJDWH�WKH�HIIHFWV�RI�WUDQVERXQGDU\�GDPDJH�DQG�LI�SRV�
VLEOH�HOLPLQDWH�WKHP�

(d�� WKH� 6WDWHV� DIIHFWHG� RU� OLNHO\� WR� EH� DIIHFWHG� E\� WKH� WUDQV�
ERXQGDU\�GDPDJH�VKDOO�WDNH�DOO�IHDVLEOH�PHDVXUHV�WR�PLWLJDWH�DQG�LI�
SRVVLEOH�WR�HOLPLQDWH�WKH�HIIHFWV�RI�VXFK�GDPDJH�

(e)� WKH�6WDWHV�FRQFHUQHG�VKRXOG��ZKHUH�DSSURSULDWH��VHHN�WKH�
DVVLVWDQFH� RI� FRPSHWHQW� LQWHUQDWLRQDO� RUJDQL]DWLRQV� DQG� RWKHU�
6WDWHV�RQ�PXWXDOO\�DFFHSWDEOH�WHUPV�DQG�FRQGLWLRQV�

3ULQFLSOH���� ,QWHUQDWLRQDO�DQG�GRPHVWLF�UHPHGLHV

��� 6WDWHV� VKDOO� SURYLGH� WKHLU� GRPHVWLF� MXGLFLDO� DQG� DGPLQ�
LVWUDWLYH� ERGLHV� ZLWK� WKH� QHFHVVDU\� MXULVGLFWLRQ� DQG� FRPSHWHQFH�
DQG�HQVXUH�WKDW�WKHVH�ERGLHV�KDYH�SURPSW��DGHTXDWH�DQG�HIIHFWLYH�
UHPHGLHV�DYDLODEOH� LQ� WKH�HYHQW�RI� WUDQVERXQGDU\�GDPDJH�FDXVHG�
E\�KD]DUGRXV�DFWLYLWLHV�ORFDWHG�ZLWKLQ�WKHLU�WHUULWRU\�RU�RWKHUZLVH�
XQGHU�WKHLU�MXULVGLFWLRQ�RU�FRQWURO�

��� 9LFWLPV� RI� WUDQVERXQGDU\� GDPDJH� VKRXOG� KDYH� DFFHVV� WR�
UHPHGLHV� LQ�WKH�6WDWH�RI�RULJLQ�WKDW�DUH�QR� OHVV�SURPSW��DGHTXDWH�
DQG� HIIHFWLYH� WKDQ� WKRVH� DYDLODEOH� WR� YLFWLPV� WKDW� VXIIHU� GDPDJH��
IURP�WKH�VDPH�LQFLGHQW��ZLWKLQ�WKH�WHUULWRU\�RI�WKDW�6WDWH�

��� 3DUDJUDSKV��� DQG��� DUH�ZLWKRXW�SUHMXGLFH� WR� WKH� ULJKW� RI�
WKH�YLFWLPV�WR�VHHN�UHPHGLHV�RWKHU�WKDQ�WKRVH�DYDLODEOH�LQ�WKH�6WDWH�
of origin.

��� 6WDWHV� PD\� SURYLGH� IRU� UHFRXUVH� WR� LQWHUQDWLRQDO� FODLPV�
VHWWOHPHQW� SURFHGXUHV� WKDW� DUH� H[SHGLWLRXV� DQG� LQYROYH� PLQLPDO�
H[SHQVHV�

��� 6WDWHV� VKRXOG� JXDUDQWHH� DSSURSULDWH� DFFHVV� WR� LQIRUPD�
WLRQ�UHOHYDQW� IRU� WKH�SXUVXDQFH�RI� UHPHGLHV�� LQFOXGLQJ�FODLPV� IRU�
compensation.

3ULQFLSOH���� 'HYHORSPHQW�RI�VSHFL¿F�LQWHUQDWLRQDO�UHJLPHV

��� :KHUH��LQ�UHVSHFW�RI�SDUWLFXODU�FDWHJRULHV�RI�KD]DUGRXV�DF�
WLYLWLHV��VSHFL¿F�JOREDO��UHJLRQDO�RU�ELODWHUDO�DJUHHPHQWV�ZRXOG�SUR�
YLGH� HIIHFWLYH� DUUDQJHPHQWV� FRQFHUQLQJ� FRPSHQVDWLRQ�� UHVSRQVH�
PHDVXUHV� DQG� LQWHUQDWLRQDO� DQG� GRPHVWLF� UHPHGLHV�� DOO� HIIRUWV�
VKRXOG�EH�PDGH�WR�FRQFOXGH�VXFK�VSHFL¿F�DJUHHPHQWV�

��� 6XFK�DJUHHPHQWV�VKRXOG��DV�DSSURSULDWH�� LQFOXGH�DUUDQJH�
PHQWV� IRU� LQGXVWU\� DQG�RU�6WDWH� IXQGV� WR�SURYLGH� VXSSOHPHQWDU\�
FRPSHQVDWLRQ� LQ� WKH� HYHQW� WKDW� WKH�¿QDQFLDO� UHVRXUFHV�RI� WKH�RS�
HUDWRU�� LQFOXGLQJ� ¿QDQFLDO� VHFXULW\� PHDVXUHV�� DUH� LQVXI¿FLHQW� WR�
FRYHU�WKH�GDPDJH�VXIIHUHG�DV�D�UHVXOW�RI�DQ�LQFLGHQW��$Q\�VXFK�IXQGV�
PD\�EH�GHVLJQHG�WR�VXSSOHPHQW�RU�UHSODFH�QDWLRQDO�LQGXVWU\�EDVHG�
IXQGV�

3ULQFLSOH���� ,PSOHPHQWDWLRQ

��� (DFK�6WDWH� VKRXOG�DGRSW� WKH�QHFHVVDU\� OHJLVODWLYH�� UHJXOD�
WRU\�DQG�DGPLQLVWUDWLYH�PHDVXUHV�WR�LPSOHPHQW�WKH�SUHVHQW�GUDIW�
principles.

��� 7KH�SUHVHQW�GUDIW�SULQFLSOHV�DQG�WKH�PHDVXUHV�DGRSWHG�WR�
LPSOHPHQW�WKHP�VKDOO�EH�DSSOLHG�ZLWKRXW�DQ\�GLVFULPLQDWLRQ�VXFK�
DV�WKDW�EDVHG�RQ�QDWLRQDOLW\��GRPLFLOH�RU�UHVLGHQFH�

��� 6WDWHV�VKRXOG�FRRSHUDWH�ZLWK�HDFK�RWKHU�WR� LPSOHPHQW� WKH�
SUHVHQW�GUDIW�SULQFLSOHV�

2. TEXT OF THE DRAFT PRINCIPLES 
AND COMMENTARIES THERETO

67. The text of the draft principles with commentar-
LHV�WKHUHWR�DGRSWHG�E\�WKH�&RPPLVVLRQ�DW�LWV�¿IW\�HLJKWK 
session, are reproduced below.

'5$)7�35,1&,3/(6�21�7+(�$//2&$7,21�2)�
/266� ,1� 7+(� &$6(� 2)� 75$16%281'$5<�
+$50� $5,6,1*� 287� 2)� +$=$5'286�
$&7,9,7,(6

*HQHUDO�FRPPHQWDU\

���� 7KH� EDFNJURXQG� WR� WKHVH� GUDIW� SULQFLSOHV�� WRJHWKHU�
ZLWK�WKH�XQGHUO\LQJ�DSSURDFK��LV�RXWOLQHG�LQ�WKH�SUHDPEOH��
It places the draft principles in the context of the relevant 
provisions of the Rio Declaration on Environment and 
Development (“Rio Declaration”)301�EXW�WKHQ�VSHFL¿FDOO\�
recalls the draft articles on the prevention of transbounda-
U\�KDUP�IURP�KD]DUGRXV�DFWLYLWLHV��DSSURYHG�E\�WKH�&RP-
PLVLVRQ�DW�LWV�¿IW\�WKLUG�VHVVLRQ��LQ������302

���� ,W� EULHÀ\� SURYLGHV� WKH� HVVHQWLDO� EDFNJURXQG� WKDW��
even if the relevant State fully complies with its preven-
WLRQ� REOLJDWLRQV�� XQGHU� LQWHUQDWLRQDO� ODZ�� DFFLGHQWV� RU�
other incidents may nonetheless occur and have trans-
boundary consequences that cause harm and serious loss 
to other States and their nationals.

(3) It is important, as the preamble records, that those 
who suffer harm or loss as a result of such incidents 
LQYROYLQJ�KD]DUGRXV�DFWLYLWLHV�DUH�QRW�OHIW� WR�FDUU\�WKRVH�
losses and are able to obtain prompt and adequate com-
pensation. These draft principles establish the means by 
which this may be accomplished.

���� $V�WKH�SUHDPEOH�QRWHV��WKH�QHFHVVDU\�DUUDQJHPHQWV�
for compensation may be provided under international 
DJUHHPHQWV� FRYHULQJ� VSHFL¿F� KD]DUGRXV� DFWLYLWLHV�� DQG�
WKH� GUDIW� SULQFLSOHV� HQFRXUDJH� WKH� GHYHORSPHQW� RI� VXFK�
DJUHHPHQWV�DW�WKH�LQWHUQDWLRQDO��UHJLRQDO�RU�ELODWHUDO�OHYHO�
as appropriate.

(5) The draft principles are therefore intended to con-
tribute to the process of development of international law 
LQ� WKLV� ¿HOG�� ERWK� E\� SURYLGLQJ� DSSURSULDWH� JXLGDQFH� WR�
6WDWHV� LQ� UHVSHFW� RI� KD]DUGRXV� DFWLYLWLHV� QRW� FRYHUHG�E\�
VSHFL¿F� DJUHHPHQWV�� DQG� E\� LQGLFDWLQJ� WKH� PDWWHUV� WKDW�
VKRXOG�EH�GHDOW�ZLWK�LQ�VXFK�DJUHHPHQWV�

(6) The preamble also makes the point that States are 
UHVSRQVLEOH� XQGHU� LQWHUQDWLRQDO� ODZ� IRU� LQIULQJHPHQW�
RI� WKHLU� SUHYHQWLRQ� REOLJDWLRQV��7KH� GUDIW� SULQFLSOHV� DUH�

301 5HSRUW� RI� WKH�8QLWHG�1DWLRQV�&RQIHUHQFH� RQ�(QYLURQPHQW� DQG�
'HYHORSPHQW��5LR�GH�-DQHLUR���±���-XQH����� (United Nations publica-
WLRQ��6DOHV�1R��(����,���DQG�FRUULJHQGD���YRO��,��5HVROXWLRQV�DGRSWHG�E\�
WKH�&RQIHUHQFH, resolution 1, Annex I.

302 See footnote 292 above.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

WKHUHIRUH�ZLWKRXW�SUHMXGLFH� WR� WKH�UXOHV�UHODWLQJ� WR�6WDWH�
responsibility and any claim that may lie under those rules 
LQ�WKH�HYHQW�RI�D�EUHDFK�RI�WKH�REOLJDWLRQV�RI�SUHYHQWLRQ�

���� ,Q� SUHSDULQJ� WKH� GUDIW� SULQFLSOHV�� WKH� &RPPLVVLRQ�
has proceeded on the basis of a number of basic under-
VWDQGLQJV��,Q�WKH�¿UVW�SODFH��WKHUH�LV�D�JHQHUDO�XQGHUVWDQG-
LQJ�WKDW��a��WKH�UHJLPH�VKRXOG�EH�JHQHUDO�DQG�UHVLGXDO�LQ�
FKDUDFWHU��DQG� WKDW� �b�� VXFK�D� UHJLPH�VKRXOG�EH�ZLWKRXW�
prejudice to the relevant rules of State responsibility 
adopted by the Commission in 2001.303 Secondly, there 
LV�DQ�XQGHUVWDQGLQJ�WKDW�WKH�VFRSH�RI�WKH�OLDELOLW\�DVSHFWV�
should be the same as the scope of the draft articles on 
SUHYHQWLRQ�RI�WUDQVERXQGDU\�KDUP�IURP�KD]DUGRXV�DFWLY-
ities, which the Commission also adopted in 2001.304 In 
SDUWLFXODU��WR�WULJJHU�WKH�UHJLPH�JRYHUQLQJ�WUDQVERXQGDU\�
GDPDJH�� WKH� VDPH� WKUHVKROG�� ³VLJQL¿FDQW´�� WKDW� LV�PDGH�
applicable in the case of transboundary harm is employed. 
The Commission also carefully considered the desirabil-
LW\�RI�H[DPLQLQJ�WKH�LVVXHV�FRQFHUQLQJ�JOREDO�FRPPRQV��
$IWHU�REVHUYLQJ�WKDW�WKH�LVVXHV�DVVRFLDWHG�ZLWK�WKDW�WRSLF�
are different and had their own particular features, the 
Commission came to the conclusion that they require a 
separate treatment.305 Thirdly, the work has proceeded on 
the basis of certain policy considerations: (a) that while 
WKH�DFWLYLWLHV�FRQWHPSODWHG�IRU�FRYHUDJH�XQGHU�WKH�SUHVHQW�
WRSLF�DUH�HVVHQWLDO�IRU�HFRQRPLF�GHYHORSPHQW�DQG�EHQH¿-
FLDO� WR� VRFLHW\�� WKH� UHJLPH�PXVW�SURYLGH� IRU�SURPSW�DQG�
adequate compensation for the innocent victims in the 
HYHQW�WKDW�VXFK�DFWLYLWLHV�JLYH�ULVH�WR�WUDQVERXQGDU\�GDP-
DJH��DQG��b��WKDW�FRQWLQJHQF\�SODQV�DQG�UHVSRQVH�PHDVXUHV�
should be in place over and above those contemplated in 
the draft articles on prevention.

���� )RXUWKO\�� WKH� YDULRXV� H[LVWLQJ� PRGHOV� RI� OLDELOLW\�
DQG� FRPSHQVDWLRQ� KDYH� FRQ¿UPHG� WKDW� 6WDWH� OLDELOLW\� LV�
accepted essentially in the case of outer space activities. 
/LDELOLW\�IRU�DFWLYLWLHV�IDOOLQJ�ZLWKLQ�WKH�VFRSH�RI�WKH�SUH-
sent draft principles primarily attaches to the operator, 
and such liability would be without the requirement of 
proof of fault, and may be limited or subject to condi-
tions, limitations and exceptions. However, it is equally 
UHFRJQL]HG�WKDW�VXFK�OLDELOLW\�QHHG�QRW�DOZD\V�EH�SODFHG�
RQ�WKH�RSHUDWRU�RI�D�KD]DUGRXV�RU�D�ULVN�EHDULQJ�DFWLYLW\�
DQG�RWKHU�HQWLWLHV�FRXOG�HTXDOO\�EH�GHVLJQDWHG�E\�DJUHH-
ment or by law. The important point is that the person or 
entity concerned is functionally in command or control or 
directs or exercises overall supervision and hence, as the 
EHQH¿FLDU\�RI�WKH�DFWLYLW\��PD\�EH�KHOG�OLDEOH�

(9) Fifthly, it may be noted that provision is made for 
VXSSOHPHQWDU\� IXQGLQJ� LQ� PDQ\� VFKHPHV� RI� DOORFDWLRQ�
RI� ORVV�� DQG� VXFK� IXQGLQJ� LQ� WKH� SUHVHQW� FDVH�ZRXOG� EH�
particularly important if the concept of limited liability 
LV�DGRSWHG��7KH�EDVLF�XQGHUVWDQGLQJ�LV�WR�DGRSW�D�VFKHPH�
RI�DOORFDWLRQ�RI� ORVV�� VSUHDGLQJ� WKH� ORVV�DPRQJ�PXOWLSOH�
DFWRUV��LQFOXGLQJ��DV�DSSURSULDWH��WKH�6WDWH��,Q�YLHZ�RI�WKH�
JHQHUDO�DQG�UHVLGXDO�FKDUDFWHU��LW�LV�QRW�FRQVLGHUHG�QHFHV-
sary to predetermine the share for the different actors or 

303 For the text and commentaries of the articles on responsibility of 
6WDWHV�IRU�LQWHUQDWLRQDOO\�ZURQJIXO�DFWV��<HDUERRN�«�����, vol. II (Part 
7ZR��DQG�FRUULJHQGXP��SDUD�����

304 ,ELG., para. 98.
305 See Yearbook … 2002, vol. II (Part Two), para. 447.

WR�SUHFLVHO\�LGHQWLI\�WKH�UROH�WR�EH�DVVLJQHG�WR�WKH�6WDWH��
$W�WKH�VDPH�WLPH��LW�LV�UHFRJQL]HG�WKDW�WKH�6WDWH�KDV��XQGHU�
international law, duties of prevention, and these entail 
FHUWDLQ�PLQLPXP�VWDQGDUGV�RI�GXH�GLOLJHQFH�306 States are 
REOLJHG�� LQ� DFFRUGDQFH� ZLWK� VXFK� GXWLHV�� WR� DOORZ� KD]-
DUGRXV�DFWLYLWLHV�ZLWK�D�ULVN�RI�VLJQL¿FDQW�WUDQVERXQGDU\�
KDUP�RQO\�XSRQ�SULRU�DXWKRUL]DWLRQ��XWLOL]LQJ�HQYLURQPHQ-
WDO�DQG�WUDQVERXQGDU\�LPSDFW�DVVHVVPHQWV�DQG�PRQLWRULQJ�
those impacts as appropriate. The attachment of primary 
liability on the operator, in other words, does not in any 
ZD\�DEVROYH�WKH�6WDWH�IURP�GLVFKDUJLQJ�LWV�RZQ�GXWLHV�RI�
prevention under international law.

����� 6L[WKO\��ZKLOH�WKHUH�LV�EURDG�XQGHUVWDQGLQJ�RQ�WKH�
EDVLF�HOHPHQWV�WR�EH�LQFRUSRUDWHG�LQ�WKH�UHJLPH�JRYHUQLQJ�
WKH�VFKHPH�RI�DOORFDWLRQ�RI�ORVV�LQ�FDVH�RI�GDPDJH�DULV-
LQJ�IURP�KD]DUGRXV�DFWLYLWLHV��LW�LV�XQGHUVWRRG�WKDW�LQ�PRVW�
cases the substantive or applicable law to resolve com-
pensation claims may involve other aspects such as civil 
liability or criminal liability or both, and would depend 
on a number of variables. Principles of civil law, com-
PRQ�ODZ�RU�SULYDWH�LQWHUQDWLRQDO�ODZ�JRYHUQLQJ�FKRLFH�RI�
forums as well as the applicable law may come into focus 
GHSHQGLQJ�XSRQ�WKH�FRQWH[W�DQG�WKH�MXULVGLFWLRQ�LQYROYHG��
$FFRUGLQJO\��WKH�SURSRVHG�VFKHPH�LV�QRW�RQO\�JHQHUDO�DQG�
UHVLGXDU\�EXW� LV� DOVR�ÀH[LEOH� DQG�ZLWKRXW� DQ\�SUHMXGLFH�
WR�WKH�FODLPV�WKDW�PLJKW�DULVH�RU�WR�TXHVWLRQV�RI�WKH�DSSOL�
cable law and procedures.

����� $V� WKH� GUDIW� SULQFLSOHV� DUH� JHQHUDO� DQG� UHVLGXDU\�
LQ�FKDUDFWHU�WKH\�DUH�FDVW�DV�D�QRQ�ELQGLQJ�GHFODUDWLRQ�RI�
draft principles. The different characteristics of particular 
KD]DUGRXV� DFWLYLWLHV�PD\� UHTXLUH� WKH� DGRSWLRQ� RI� GLIIHU-
HQW� DSSURDFKHV�ZLWK� UHJDUG� WR� VSHFL¿F� DUUDQJHPHQWV�� ,Q�
addition, the choices or approaches adopted may vary 
XQGHU� GLIIHUHQW� OHJDO� V\VWHPV�� )XUWKHU�� WKH� FKRLFHV� DQG�
approaches adopted and their implementation may also 
EH� LQÀXHQFHG� E\� GLIIHUHQW� VWDJHV� RI� HFRQRPLF� GHYHORS-
ment of the countries concerned.

(12) On balance, the Commission has concluded that 
UHFRPPHQGHG�GUDIW�SULQFLSOHV�ZRXOG�KDYH�WKH�DGYDQWDJH�
RI�QRW�UHTXLULQJ�D�KDUPRQL]DWLRQ�RI�QDWLRQDO�ODZV�DQG�OHJDO�
V\VWHPV��ZKLFK�LV�IUDXJKW�ZLWK�GLI¿FXOWLHV��0RUHRYHU��LW�LV�
IHOW�WKDW�WKH�JRDO�RI�ZLGHVSUHDG�DFFHSWDQFH�RI�WKH�VXEVWDQ-
tive provisions is more likely to be met if the outcome 
is cast as principles. In their essential parts, they provide 
WKDW� YLFWLPV� WKDW� VXIIHU� WKH� GDPDJH� VKRXOG� EH� FRPSHQ-
sated promptly and adequately, and that environmental 
GDPDJH��UHODWLQJ�WR�ZKLFK�6WDWHV�PD\�SXUVXH�FODLPV��EH�
PLWLJDWHG�WKURXJK�SURPSW�UHVSRQVH�PHDVXUHV�DQG��WR�WKH�
extent possible, be restored or reinstated.

����� 7KH�FRPPHQWDULHV�DUH�RUJDQL]HG�DV�FRQWDLQLQJ�DQ�
explanation of the scope and context of each draft prin-
ciple, as well as an analysis of relevant trends and pos-
sible options available to assist States in the adoption 

306 Birnie and Boyle have observed in respect of the draft articles 
on prevention that “there is ample authority in treaties, case law and 
VWDWH�SUDFWLFH�IRU�UHJDUGLQJ�WKHVH�SURYLVLRQV�RI�WKH�&RPPLVVLRQ¶V�GUDIW�
FRQYHQWLRQ�>RQ�WKH�SUHYHQWLRQ�RI�WUDQVERXQGDU\�KDUP@�DV�FRGL¿FDWLRQ�
RI� H[LVWLQJ� LQWHUQDWLRQDO� ODZ�� 7KH\� UHSUHVHQW� WKH� PLQLPXP� VWDQGDUG�
UHTXLUHG�RI�VWDWHV�ZKHQ�PDQDJLQJ�WUDQVERXQGDU\�ULVNV�DQG�JLYLQJ�HIIHFW�
to Principle 2 of the Rio Declaration” (P. W. Birnie and A. E. Boyle, 
,QWHUQDWLRQDO� /DZ� DQG� WKH� (QYLURQPHQW, 2nd ed., Oxford University 
Press, 2002, p. 113).



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

of appropriate national measures of implementation and 
LQ� WKH�HODERUDWLRQ�RI� VSHFL¿F� LQWHUQDWLRQDO� UHJLPHV��7KH�
focus of the Commission was on the formulation of the 
substance of the draft principles as a coherent set of stand-
ards of conduct and practice. It did not attempt to identify 
the current status of the various aspects of the draft princi-
ples in customary international law, and the way in which 
the draft principles are formulated is not intended to affect 
that question.

3UHDPEOH

7KH�*HQHUDO�$VVHPEO\�

5HDI¿UPLQJ� 3ULQFLSOHV� ��� DQG� ��� RI� WKH� 5LR�
'HFODUDWLRQ�RQ�(QYLURQPHQW�DQG�'HYHORSPHQW�

Recalling� WKH� GUDIW� DUWLFOHV� RQ� WKH� SUHYHQWLRQ� RI�
WUDQVERXQGDU\�KDUP�IURP�KD]DUGRXV�DFWLYLWLHV�307

$ZDUH�WKDW�LQFLGHQWV�LQYROYLQJ�KD]DUGRXV�DFWLYLWLHV�
PD\� RFFXU� GHVSLWH� FRPSOLDQFH� E\� WKH� UHOHYDQW� 6WDWH�
ZLWK� LWV� REOLJDWLRQV� FRQFHUQLQJ� SUHYHQWLRQ� RI� WUDQV�
ERXQGDU\�KDUP�IURP�KD]DUGRXV�DFWLYLWLHV�

Noting�WKDW�DV�D�UHVXOW�RI�VXFK�LQFLGHQWV�RWKHU�6WDWHV�
DQG�RU�WKHLU�QDWLRQDOV�PD\�VXIIHU�KDUP�DQG�VHULRXV�ORVV�

(PSKDVL]LQJ� WKDW� DSSURSULDWH� DQG� HIIHFWLYH�PHDV�
XUHV� VKRXOG�EH� LQ� SODFH� WR� HQVXUH� WKDW� WKRVH� QDWXUDO�
DQG� OHJDO� SHUVRQV�� LQFOXGLQJ�6WDWHV�� WKDW� LQFXU�KDUP�
DQG�ORVV�DV�D�UHVXOW�RI�VXFK�LQFLGHQWV�DUH�DEOH�WR�REWDLQ�
SURPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ�

Concerned� WKDW� SURPSW� DQG� HIIHFWLYH� UHVSRQVH�
PHDVXUHV�VKRXOG�EH�WDNHQ�WR�PLQLPL]H�WKH�KDUP�DQG�
ORVV�ZKLFK�PD\�UHVXOW�IURP�VXFK�LQFLGHQWV�

Noting�WKDW�6WDWHV�DUH�UHVSRQVLEOH�IRU�LQIULQJHPHQWV�RI�
WKHLU�REOLJDWLRQV�RI�SUHYHQWLRQ�XQGHU�LQWHUQDWLRQDO�ODZ�

Recalling� WKH� VLJQL¿FDQFH� RI� H[LVWLQJ� LQWHUQDWLRQDO�
DJUHHPHQWV�FRYHULQJ�VSHFL¿F�FDWHJRULHV�RI�KD]DUGRXV�
DFWLYLWLHV�DQG�VWUHVVLQJ�WKH�LPSRUWDQFH�RI�WKH�FRQFOX�
VLRQ�RI�IXUWKHU�VXFK�DJUHHPHQWV�

'HVLULQJ�WR�FRQWULEXWH�WR�WKH�GHYHORSPHQW�RI�LQWHU�
QDWLRQDO�ODZ�LQ�WKLV�¿HOG�

«

Commentary

���� ,Q�WKH�SDVW��WKH�&RPPLVVLRQ�KDV�JHQHUDOO\�SUHVHQWHG�
to the General Assembly sets of draft articles without a 
GUDIW�SUHDPEOH��OHDYLQJ�LWV�HODERUDWLRQ�WR�6WDWHV��+RZHYHU��
WKHUH�KDYH�DOVR�EHHQ�SUHFHGHQWV�GXULQJ�ZKLFK�WKH�&RP-
mission has submitted a draft preamble. This was the case 
with respect to the draft convention on the elimination of 
future statelessness and the draft convention on the reduc-
tion of future statelessness,308 and the draft articles on the 

307�<HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP�� 
pp. 146 et seq., para. 97.

308�<HDUERRN�«�����, vol. II, document A/2693, p. 140.

nationality of natural persons in relation to the succession 
of States,309 as well as with respect to the draft articles on 
prevention.310�6LQFH�WKH�&RPPLVVLRQ�ZRXOG�EH�SUHVHQWLQJ�
a draft declaration of principles, a preamble is considered 
all the more pertinent.

(2) As noted in the introduction, the ¿UVW preambular 
SDUDJUDSK�FRPPHQFHV�ZLWK�D�UHIHUHQFH�WR�3ULQFLSOHV����
and 16 of the Rio Declaration.311 The need to develop 
QDWLRQDO� ODZ� UHJDUGLQJ� OLDELOLW\� DQG� FRPSHQVDWLRQ� IRU�
the victims of pollution and other environmental dam-
DJH� LV� VWUHVVHG� LQ� 3ULQFLSOH� ��� RI� WKDW� 'HFODUDWLRQ��
which reiterates Principle 22 of the Declaration of the 
United Nations Conference on the Human Environment 
(“Stockholm Declaration”).312 Principle 16 of the Rio 
'HFODUDWLRQ� DGGUHVVHV� WKH� SURPRWLRQ� RI� LQWHUQDOL]DWLRQ�
RI� HQYLURQPHQWDO� FRVWV�� WDNLQJ� LQWR� DFFRXQW� WKH� ³SRO-
luter pays” principle. The Commission considers the 
“polluter pays” principle as an essential component in 
XQGHUSLQQLQJ�WKH�SUHVHQW�GUDIW�SULQFLSOHV�WR�HQVXUH�WKDW�
victims that suffer harm as a result of an incident involv-
LQJ�D�KD]DUGRXV�DFWLYLW\�DUH�DEOH� WR�REWDLQ�SURPSW�DQG�
adequate compensation.

(3) The VHFRQG� SUHDPEXODU� SDUDJUDSK� LV� VHOI�H[SODQD-
tory. It links the present draft principles to the draft arti-
cles on prevention. The WKLUG, fourth, ¿IWK and VL[WK pre-
DPEXODU�SDUDJUDSKV�VHHN�WR�SURYLGH�WKH�HVVHQWLDO�UDWLRQDOH�
for the present draft principles.

(4) The VHYHQWK� SUHDPEXODU� SDUDJUDSK� VWUHVVHV� WKDW�
these draft principles do not affect the responsibility 
WKDW� D� 6WDWH�PD\� LQFXU� DV� D� UHVXOW� RI� LQIULQJHPHQW� RI�
LWV� REOLJDWLRQV� RI� SUHYHQWLRQ� XQGHU� LQWHUQDWLRQDO� ODZ��
LW�VHHNV�WR�NHHS�FODLPV�DULVLQJ�IURP�LPSOHPHQWDWLRQ�RI�
WKDW�UHJLPH�IURP�WKH�VFRSH�RI�DSSOLFDWLRQ�RI�WKHVH�GUDIW�
principles.

(5) The HLJKWK� SUHDPEXODU� SDUDJUDSK� UHFRJQL]HV� WKH�
H[LVWHQFH�RI�VSHFL¿F�LQWHUQDWLRQDO�DJUHHPHQWV�IRU�YDULRXV�
FDWHJRULHV�RI�KD]DUGRXV�DFWLYLWLHV�DQG�WKH�LPSRUWDQFH�RI�
FRQFOXGLQJ� IXUWKHU� VXFK� DJUHHPHQWV��ZKLOH� WKH� last pre-
DPEXODU�SDUDJUDSK�FDSWXUHV�WKH�GHVLUH�WR�FRQWULEXWH�WR�WKH�
SURFHVV�RI�GHYHORSPHQW�RI�LQWHUQDWLRQDO�ODZ�LQ�WKLV�¿HOG�

3ULQFLSOH���� 6FRSH�RI�DSSOLFDWLRQ

7KH�SUHVHQW�GUDIW�SULQFLSOHV�DSSO\�WR�WUDQVERXQGDU\�
GDPDJH� FDXVHG� E\� KD]DUGRXV� DFWLYLWLHV� QRW� SURKLELWHG 
E\�LQWHUQDWLRQDO�ODZ�

Commentary

(1) The “scope of application” provision is drafted to 
FRQWH[WXDOL]H�WKH�GUDIW�SULQFLSOHV�DQG�WR�UHÀHFW�WKH�XQGHU-
VWDQGLQJ�WKDW�WKH�SUHVHQW�GUDIW�SULQFLSOHV�ZRXOG�KDYH�WKH�
same scope of application as the 2001 draft articles on 

309�<HDUERRN� «� ����, vol. II (Part Two), document A/54/10,  
p. 20 et seq., para. 47.

310 See footnote 292 above.
311 See footnote 301 above.
312 5HSRUW�RI�WKH�8QLWHG�1DWLRQV�&RQIHUHQFH�RQ�WKH�+XPDQ�(QYLURQ�

PHQW��6WRFNKROP���±���-XQH����� (United Nations publication, Sales 
No. E.73.II.A.14), part one, chap. I.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

SUHYHQWLRQ�RI�WUDQVERXQGDU\�KDUP�IURP�KD]DUGRXV�DFWLYL-
ties.313 The interrelated nature of the concepts of “preven-
tion” and “liability” needs no particular emphasis in the 
context of the work of the Commission.314 This provision 
LGHQWL¿HV� WKDW� WKH� IRFXV� RI� WKH� SUHVHQW� GUDIW� SULQFLSOHV�
LV� WUDQVERXQGDU\� GDPDJH�� 7KH� QRWLRQ� RI� ³WUDQVERXQGDU\ 
GDPDJH´�� OLNH� WKH� QRWLRQ� RI� ³WUDQVERXQGDU\� KDUP´��
IRFXVHV�RQ�GDPDJH�FDXVHG�LQ�WKH�MXULVGLFWLRQ�RI�RQH�6WDWH�
by activities situated in another State.

���� ,Q� WKH� ¿UVW� LQVWDQFH�� KD]DUGRXV� DFWLYLWLHV� FRPLQJ�
within the scope of the present draft principles are those 
not prohibited by international law and involve the “risk 
RI�FDXVLQJ� VLJQL¿FDQW� WUDQVERXQGDU\�KDUP� WKURXJK� WKHLU�
physical consequences”. Different types of activities 
FRXOG�EH�HQYLVDJHG�XQGHU�WKLV�FDWHJRU\��$V�WKH�WLWOH�RI�WKH�
GUDIW�SULQFLSOHV�LQGLFDWHV��DQ\�KD]DUGRXV�RU�E\�LPSOLFDWLRQ�
DQ\� XOWUDKD]DUGRXV� DFWLYLW\�� ZKLFK� LQYROYHV�� DW� D� PLQL-
PXP��D�ULVN�RI�FDXVLQJ�VLJQL¿FDQW�WUDQVERXQGDU\�KDUP��LV�
FRYHUHG��7KHVH�DUH�DFWLYLWLHV�WKDW�KDYH�D�KLJK�SUREDELOLW\�
RI�FDXVLQJ�VLJQL¿FDQW�WUDQVERXQGDU\�KDUP�RU�D�ORZ�SURE-
DELOLW\� RI� FDXVLQJ� GLVDVWURXV� WUDQVERXQGDU\� KDUP�� 7KH�
combined effect of the probability of occurrence of an 
DFFLGHQW�DQG�WKH�PDJQLWXGH�RI�LWV�LQMXULRXV�LPSDFW�VHSD-
rates such activities from any other activities.315

���� )ROORZLQJ�WKH�VDPH�DSSURDFK�DGRSWHG�LQ�WKH�FDVH�RI�
the draft articles on prevention, the Commission opted to 
GLVSHQVH�ZLWK�WKH�VSHFL¿FDWLRQ�RI�D�OLVW�RI�DFWLYLWLHV��6XFK�
VSHFL¿FDWLRQ� RI� D� OLVW� RI� DFWLYLWLHV� LV� QRW� ZLWKRXW� SURE-
lems and functionally it is not considered essential. Any 
such list of activities is likely to be under-inclusive and 
PLJKW� TXLFNO\� QHHG� UHYLHZ� LQ� WKH� OLJKW� RI� HYHU�HYROYLQJ�
WHFKQRORJLFDO� GHYHORSPHQWV�� )XUWKHU�� H[FHSW� IRU� FHUWDLQ�
XOWUDKD]DUGRXV� DFWLYLWLHV�ZKLFK� DUH�PRVWO\� WKH� VXEMHFW� RI�
VSHFLDO�UHJXODWLRQ��H�J��� LQ�WKH�QXFOHDU�¿HOG�RU�LQ�WKH�FRQ-
WH[W� RI� DFWLYLWLHV� LQ� RXWHU� VSDFH�� WKH� ULVN� WKDW� ÀRZV� IURP�
an activity is primarily a function of the particular applica-
WLRQ��WKH�VSHFL¿F�FRQWH[W�DQG�WKH�PDQQHU�RI�RSHUDWLRQ��,W�LV�
IHOW�WKDW�LW�LV�GLI¿FXOW�WR�FDSWXUH�WKHVH�HOHPHQWV�LQ�D�JHQHULF�
OLVW��+RZHYHU��WKH�DFWLYLWLHV�FRPLQJ�ZLWKLQ�WKH�VFRSH�RI�WKH�
present principles are the same as those that are subject to 
WKH�UHTXLUHPHQW�RI�SULRU�DXWKRUL]DWLRQ�XQGHU�WKH�GUDIW�DUWL-
cles on prevention. Moreover, it is always open to States 
WR� VSHFLI\� DFWLYLWLHV� FRPLQJ�ZLWKLQ� WKH� VFRSH� RI� WKH� SUH-
VHQW� SULQFLSOHV� WKURXJK� PXOWLODWHUDO�� UHJLRQDO� RU� ELODWHUDO�
DUUDQJHPHQWV316�RU�WR�GR�VR�LQ�WKHLU�QDWLRQDO�OHJLVODWLRQ�

313 See footnote 292 above.
314�6HH�WKH�UHFRPPHQGDWLRQ�RI�WKH�:RUNLQJ�*URXS�RQ�LQWHUQDWLRQDO�

OLDELOLW\� IRU� LQMXULRXV� FRQVHTXHQFHV� DULVLQJ� RXW� RI� DFWV� QRW� SURKLE-
LWHG� E\� LQWHUQDWLRQDO� ODZ� HVWDEOLVKHG� E\� WKH�&RPPLVVLRQ� DW� LWV� ¿IW\�
fourth session, in 2002, Yearbook … 2002, vol. II (Part Two), p. 91, 
paras. 447–448.

315 See <HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP��
S�������SDUDJUDSK�����RI�WKH�FRPPHQWDU\�WR�DUWLFOH���RI�WKH�GUDIW�DUWLFOHV�
on prevention).

316�)RU�H[DPSOH��YDULRXV�OLDELOLW\�UHJLPHV�GHDO�ZLWK�WKH�W\SH�RI�DFWLY-
ities which come under their scope: the Convention on the Protection of 
WKH�0DULQH�(QYLURQPHQW�RI�WKH�%DOWLF�6HD�$UHD��WKH�&RQYHQWLRQ�RQ�WKH�
7UDQVERXQGDU\�(IIHFWV�RI�,QGXVWULDO�$FFLGHQWV��$QQH[�,�WR�WKH�3URWRFRO�
RQ�&LYLO�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQV-
ERXQGDU\�(IIHFWV�RI�,QGXVWULDO�$FFLGHQWV�RQ�7UDQVERXQGDU\�:DWHUV��DQG�
$QQH[� ,,� WR� WKH�&RQYHQWLRQ� RQ�&LYLO� /LDELOLW\� IRU�'DPDJH� UHVXOWLQJ�
IURP�$FWLYLWLHV�'DQJHURXV� WR� WKH�(QYLURQPHQW��ZKHUH�DFWLYLWLHV�VXFK�
as the installations or sites for the partial or complete disposal of solid, 
OLTXLG�RU�JDVHRXV�ZDVWHV�E\�LQFLQHUDWLRQ�RQ�ODQG�RU�DW�VHD��DQG�LQVWDOOD-
WLRQV�RU�VLWHV�IRU�WKHUPDO�GHJUDGDWLRQ�RI�VROLG��JDVHRXV�RU�OLTXLG�ZDVWHV�

���� 7KH� SKUDVH� ³WUDQVERXQGDU\� GDPDJH� FDXVHG� E\� KD]-
ardous activities not prohibited by international law” has 
a similar import as the phrase “activities not prohibited by 
LQWHUQDWLRQDO�ODZ�ZKLFK�LQYROYH�D�ULVN�RI�FDXVLQJ�VLJQL¿FDQW�
WUDQVERXQGDU\�KDUP�WKURXJK�WKHLU�SK\VLFDO�FRQVHTXHQFHV´�
in article 1 of the draft articles on prevention. It has a par-
WLFXODU�PHDQLQJ�� ZKLFK� LV� ZHOO� XQGHUVWRRG� DV� FRQWDLQLQJ�
four elements, namely (a) such activities are not prohib-
LWHG�E\�LQWHUQDWLRQDO�ODZ���b) such activities involve a risk 
RI�FDXVLQJ�VLJQL¿FDQW�KDUP���F) such harm must be trans-
ERXQGDU\��DQG��G) the transboundary harm must be caused 
E\�VXFK�DFWLYLWLHV�WKURXJK�WKHLU�SK\VLFDO�FRQVHTXHQFHV�317

(5) Like the draft articles on prevention, the activities 
FRPLQJ�ZLWKLQ�WKH�VFRSH�RI�WKH�SUHVHQW�SULQFLSOHV�KDYH�DQ�
HOHPHQW�RI�KXPDQ�FDXVDWLRQ�DQG�DUH�TXDOL¿HG�DV�³DFWLY-
ities not prohibited by international law”. This particular 
SKUDVH� KDV� EHHQ� DGRSWHG� HVVHQWLDOO\� WR� GLVWLQJXLVK� WKH�
SUHVHQW� SULQFLSOHV� IURP� WKH� RSHUDWLRQ� RI� WKH� UXOHV� JRY-
HUQLQJ�6WDWH� UHVSRQVLELOLW\��7KH�&RPPLVVLRQ� UHFRJQL]HG�
the importance, not only of questions of responsibility 
IRU�LQWHUQDWLRQDOO\�ZURQJIXO�DFWV��EXW�DOVR�TXHVWLRQV�FRQ-
FHUQLQJ�WKH�REOLJDWLRQ�WR�PDNH�JRRG�DQ\�KDUPIXO�FRQVH-
TXHQFHV�DULVLQJ�RXW�RI�FHUWDLQ�DFWLYLWLHV��HVSHFLDOO\�WKRVH�
which, because of their nature, present certain risks. How-
ever, in view of the entirely different basis of liability for 
ULVN�DQG�WKH�GLIIHUHQW�QDWXUH�RI�WKH�UXOHV�JRYHUQLQJ�LW��DV�
well as its content and the forms it may assume, the Com-
mission decided to address the two subjects separately.318 
That is, for the purpose of the principles, the focus is on 
the consequences of the activity and not on the lawfulness 
of the activity itself.

(6) The present draft principles, like the draft articles 
on prevention, are concerned with primary rules. Accord-
LQJO\�� WKH� QRQ�IXO¿OPHQW� RI� WKH� GXW\� RI� SUHYHQWLRQ� SUH-
VFULEHG�E\�WKH�GUDIW�DUWLFOHV�RQ�SUHYHQWLRQ�FRXOG�HQJDJH�
6WDWH�UHVSRQVLELOLW\�ZLWKRXW�QHFHVVDULO\�JLYLQJ�ULVH�WR�WKH�
implication that the activity itself is prohibited.319 In such 

XQGHU�UHGXFHG�R[\JHQ�VXSSO\��KDYH�EHHQ�LGHQWL¿HG�DV�GDQJHURXV�DFWLY-
LWLHV��WKLV�&RQYHQWLRQ�DOVR�KDV�D�OLVW�RI�GDQJHURXV�VXEVWDQFHV�LQ�$QQH[�
I. See also Directive 2004/35/CE of the European Parliament and of the 
&RXQFLO�RI����$SULO������RQ�HQYLURQPHQWDO�OLDELOLW\�ZLWK�UHJDUG�WR�WKH�
SUHYHQWLRQ�DQG�UHPHG\LQJ�RI�HQYLURQPHQWDO�GDPDJH��2I¿FLDO�-RXUQDO�
RI�WKH�(XURSHDQ�8QLRQ, No. L 143, 30 April 2004, p. 56.

317 See <HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP��
pp. 149–151 (commentary to article 1 of the draft articles on prevention).

318�<HDUERRN� «� ����, vol. II, document A/9010/Rev.1, p. 169, 
para. 38.

319 See <HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP��
S�������SDUDJUDSK�����RI�WKH�FRPPHQWDU\�WR�DUWLFOH�����6HH�DOVR�0��%��
$NHKXUVW��³,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�
of acts not prohibited by international law”, 1HWKHUODQGV�<HDUERRN�RI�
International Law��YRO�������������SS���±����$��(��%R\OH��³6WDWH�UHVSRQ-
sibility and international liability for injurious consequences of acts not 
prohibited by international law: a necessary distinction?”, International 
DQG�&RPSDUDWLYH�/DZ�4XDUWHUO\��YRO����� ��������SS���±����.��=HP-
DQHN��³6WDWH�UHVSRQVLELOLW\�DQG�OLDELOLW\´��LQ�:��/DQJ��+��1HXKROG�DQG�
.��=HPDQHN��HGV����(QYLURQPHQWDO�3URWHFWLRQ�DQG�,QWHUQDWLRQDO�/DZ, 
/RQGRQ��*UDKDP�DQG�7URWPDQ�0DUWLQXV�1LMKRII��������S�������WKH�VHF-
RQG�UHSRUW�RQ�LQWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�
out of acts not prohibited by international law (prevention of trans-
ERXQGDU\�KDUP�IURP�KD]DUGRXV�DFWLYLWLHV��E\�6SHFLDO�5DSSRUWHXU�3HP-
maraju Sreenivasa Rao, <HDUERRN�«�����, vol. II (Part One), document 
$�&1��������SDUDV����±����-��%DUER]D��³/D�UHVSRQVDELOLWp�µFDXVDOH¶�j�OD�
Commission du droit international”, $QQXDLUH�IUDQoDLV�GH�GURLW�LQWHU�
national�� YRO�� ��� �������� SS�� ���±����� 3K��&DKLHU�� ³/H� SUREOqPH� GH�
OD� UHVSRQVDELOLWp� SRXU� ULVTXH� HQ� GURLW� LQWHUQDWLRQDO´�� LQ� International 
5HODWLRQV�LQ�D�&KDQJLQJ�:RUOG��/H\GHQ��6LMWKRII��������SS�����±�����



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

a case, State responsibility could be invoked to implement 
QRW�RQO\�WKH�REOLJDWLRQV�RI�WKH�6WDWH�LWVHOI�EXW�DOVR�WKH�FLYLO�
responsibility or duty of the operator.320 Indeed, this is 
ZHOO�XQGHUVWRRG�WKURXJKRXW�WKH�ZRUN�RQ�GUDIW�DUWLFOHV�RQ�
prevention.321

���� ,W�LV�UHFRJQL]HG�WKDW�KDUP�FRXOG�RFFXU�GHVSLWH�LPSOH-
mentation of the duties of prevention. Transboundary 
KDUP�FRXOG�RFFXU�IRU�VHYHUDO�RWKHU�UHDVRQV�QRW�LQYROYLQJ�
State responsibility. For instance, there could be situa-
tions where the preventive measures were followed but 
actually proved inadequate, or where the particular risk 
WKDW�FDXVHG�WUDQVERXQGDU\�KDUP�FRXOG�QRW�EH�LGHQWL¿HG�DW�
WKH�WLPH�RI�LQLWLDO�DXWKRUL]DWLRQ�DQG�KHQFH�DSSURSULDWH�SUH-
YHQWLYH�PHDVXUHV�ZHUH�QRW�HQYLVDJHG�322 In other words, 
transboundary harm could occur accidentally or it may 
WDNH� SODFH� LQ� FLUFXPVWDQFHV� QRW� RULJLQDOO\� DQWLFLSDWHG��
)XUWKHU��KDUP�FRXOG�RFFXU�EHFDXVH�RI�JUDGXDOO\�DFFXPX-
lated adverse effects over a period of time. This distinc-
WLRQ�RXJKW�WR�EH�ERUQH�LQ�PLQG�IRU�SXUSRVHV�RI�FRPSHQVD-
WLRQ��%HFDXVH� RI� SUREOHPV� RI� HVWDEOLVKLQJ� D� FDXVDO� OLQN�
EHWZHHQ�WKH�KD]DUGRXV�DFWLYLW\�DQG�WKH�GDPDJH�LQFXUUHG��
claims in the latter case are not commonplace.323

(8) For the purpose of the present draft principles it is 
DVVXPHG�WKDW�GXWLHV�RI�GXH�GLOLJHQFH�XQGHU�WKH�REOLJDWLRQV�
RI�SUHYHQWLRQ�KDYH�EHHQ�IXO¿OOHG��$FFRUGLQJO\��WKH�IRFXV�
RI�WKH�SUHVHQW�GUDIW�SULQFLSOHV�LV�RQ�GDPDJH�FDXVHG�GHVSLWH�
WKH�IXO¿OPHQW�RI�VXFK�GXWLHV�

(9) The second criterion, implicit in the present provi-
sion on scope of application, is that activities covered by 

&��*��&DXEHW��³/H�GURLW�LQWHUQDWLRQDO�HQ�TXrWH�G¶XQH�UHVSRQVDELOLWp�SRXU�
OHV�GRPPDJHV�UpVXOWDQW�G¶DFWLYLWpV�TX¶LO�Q¶LQWHUGLW�SDV´��Annuaire fran�
oDLV�GH�GURLW� LQWHUQDWLRQDO��YRO�������������SS����±�����'��/pY\��³/D�
UHVSRQVDELOLWp�SRXU�RPLVVLRQ�HW� OD� UHVSRQVDELOLWp�SRXU� ULVTXH�HQ�GURLW�
international public”, 5HYXH� JpQpUDOH� GH� GURLW� LQWHUQDWLRQDO� SXEOLF, 
YRO������1R������������SS�����±�����DQG�3��âWXUPD��³/D�UHVSRQVDELOLWp�
HQ�GHKRUV�GH�O¶LOOLFLWH�HQ�GURLW�LQWHUQDWLRQDO�pFRQRPLTXH´��Polish Year�
book of International Law, vol. 20 (1993), pp. 91–112.

320 See P.-M. Dupuy, /D�UHVSRQVDELOLWp�LQWHUQDWLRQDOH�GHV�eWDWV�SRXU�
OHV�GRPPDJHV�G¶RULJLQH� WHFKQRORJLTXH� HW� LQGXVWULHOOH, Paris, Pedone, 
������,��%URZQOLH��6\VWHP�RI�WKH�/DZ�RI�1DWLRQV��6WDWH�5HVSRQVLELOLW\��
Part I��2[IRUG��&ODUHQGRQ�3UHVV��������S������$��5RVDV��³6WDWH�UHVSRQ-
VLELOLW\�DQG�OLDELOLW\�XQGHU�FLYLO� OLDELOLW\�UHJLPHV´�� LQ�2��%ULQJ�DQG�6��
Mahmoudi (eds.), &XUUHQW�,QWHUQDWLRQDO�/DZ�,VVXHV��1RUGLF�3HUVSHF�
WLYHV��(VVD\V�LQ�KRQRXU�RI�-HU]\�6]WXFNL�, Dordrecht, Martinus Nijhoff, 
������S�������DQG�)��%LWDU��/HV�PRXYHPHQWV�WUDQVIURQWDOLHUV�GH�GpFKHWV�
GDQJHUHX[�VHORQ�OD�&RQYHQWLRQ�GH�%kOH��eWXGH�GHV�UpJLPHV�GH�UHVSRQ�
VDELOLWp, Paris, Pedone, 1997, pp. 79–138. However, different standards 
of liability, burden of proof and remedies apply to State responsibility 
and liability. See also P.-M. Dupuy, “Où en est le droit international 
GH�O¶HQYLURQQHPHQW�j�OD�¿Q�GX�VLqFOH"´��5HYXH�JpQpUDOH�GH�GURLW�LQWHU�
QDWLRQDO�SXEOLF��YRO�������1R������������SS�����±�����7��$��%HUZLFN��
³5HVSRQVLELOLW\� DQG� OLDELOLW\� IRU� HQYLURQPHQWDO� GDPDJH�� D� URDGPDS�
IRU� LQWHUQDWLRQDO� HQYLURQPHQWDO� UHJLPHV´��*HRUJHWRZQ� ,QWHUQDWLRQDO�
(QYLURQPHQWDO�/DZ�5HYLHZ��YRO������1R������������SS�����±�����DQG�
3��0��'XSX\��³¬�SURSRV�GHV�PpVDYHQWXUHV�GH�OD�UHVSRQVDELOLWp�LQWHUQD-
tionale des États dans ses rapports avec la protection internationale de 
l’environnement”, in M. Prieur and C. Lambrechts (eds.), Les hommes 
HW�O¶HQYLURQQHPHQW��TXHOV�GURLWV�SRXU�OH�YLQJW�HW�XQLqPH�VLqFOH"�eWXGHV�
HQ�KRPPDJH�j�$OH[DQGUH�.LVV, Paris, Frison-Roche, 1998, pp. 269–282.

321 See Yearbook … 2002, vol. II (Part Two), p. 90, para. 443.
322 ,ELG., para. 444.
323 See P. Wetterstein, “A proprietary or possessory interest: A FRQ�

GLWLR� VLQH� TXD� QRQ� IRU� FODLPLQJ� GDPDJHV� IRU� HQYLURQPHQWDO� LPSDLU-
ment?”, in P. Wetterstein (ed.), +DUP�WR�WKH�(QYLURQPHQW��WKH�5LJKW�WR�
&RPSHQVDWLRQ�DQG�$VVHVVPHQW�RI�'DPDJH, Oxford, Clarendon Press, 
1997, pp. 29–54, at p. 30. See also H. Xue, 7UDQVERXQGDU\�'DPDJH�
in International Law��&DPEULGJH�8QLYHUVLW\�3UHVV��������SS����±����
and 113–182.

WKHVH�SULQFLSOHV�DUH�WKRVH�WKDW�RULJLQDOO\�FDUULHG�D�³ULVN´�
RI� FDXVLQJ� VLJQL¿FDQW� WUDQVERXQGDU\� KDUP��$V� QRWHG� LQ�
SDUDJUDSK� ���� DERYH�� WKLV� ULVN� HOHPHQW� HQFRPSDVVHV� DF-
WLYLWLHV�ZLWK�D�ORZ�SUREDELOLW\�RI�FDXVLQJ�GLVDVWURXV�WUDQV-
ERXQGDU\�KDUP�RU�D�KLJK�SUREDELOLW\�RI�FDXVLQJ�VLJQL¿FDQW�
transboundary harm.324

(10) The third criterion is that the activities must involve 
“transboundary” harm. Thus, three concepts are embraced 
by the (extra)territorial element. The term “transbounda-
ry” harm comprises questions of “territory”, “jurisdiction” 
and “control”.325 The activities must be conducted in the 
territory or otherwise in places within the jurisdiction or 
control of one State and have an impact in the territory or 
places within the jurisdiction or control of another State.

(11) It should be noted that the draft principles are con-
FHUQHG�ZLWK�³WUDQVERXQGDU\�GDPDJH�FDXVHG´�E\�KD]DUG-
ous activities. In the present context, the reference to the 
broader concept of transboundary harm has been retained 
where the reference is only to the risk of harm and not to 
the subsequent phase where harm has actually occurred. 
7KH�WHUP�³GDPDJH´�LV�HPSOR\HG�WR�UHIHU�WR�WKH�ODWWHU�SKDVH��
7KH�QRWLRQ�RI� ³WUDQVERXQGDU\�GDPDJH´� LV� LQWURGXFHG� WR�
GHQRWH�VSHFL¿FLW\�WR�WKH�KDUP�ZKLFK�RFFXUUHG��7KH�WHUP�
DOVR�KDV�WKH�DGYDQWDJH�RI�IDPLOLDULW\��,W�LV�WKH�XVXDO�WHUP�
XVHG� LQ� OLDELOLW\� UHJLPHV�326 The word “transboundary” 

324 See <HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP��
S�������SDUDJUDSK�����RI�WKH�FRPPHQWDU\�WR�GUDIW�DUWLFOH����

325 ,ELG., pp. 150–151 (paras. (7)–(12) of the commentary to draft 
article 1).

326�³'DPDJH´�LV�GH¿QHG�LQ��DUWLFOH����SDUDJUDSK����F) of the Basel 
3URWRFRO� RQ�/LDELOLW\� DQG�&RPSHQVDWLRQ� IRU�'DPDJH�5HVXOWLQJ� IURP�
7UDQVERXQGDU\�0RYHPHQWV� RI�+D]DUGRXV�:DVWHV� DQG� WKHLU�'LVSRVDO��
DUWLFOH����SDUDJUDSK����G) of the Protocol on Civil Liability and Com-
SHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�RI�,QGXV-
WULDO�$FFLGHQWV�RQ�7UDQVERXQGDU\�:DWHUV��DUWLFOH����SDUDJUDSK���RI�WKH�
&RQYHQWLRQ� RQ� &LYLO� /LDELOLW\� IRU� 'DPDJH� UHVXOWLQJ� IURP�$FWLYLWLHV�
'DQJHURXV� WR� WKH�(QYLURQPHQW��DUWLFOH����SDUDJUDSK���RI� WKH� ,QWHUQD-
WLRQDO�&RQYHQWLRQ�RQ�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�LQ�&RQ-
QHFWLRQ�ZLWK� WKH�&DUULDJH� RI�+D]DUGRXV� DQG�1R[LRXV� 6XEVWDQFHV� E\�
6HD��+16�&RQYHQWLRQ���DQG�DUWLFOH����SDUDJUDSK����RI�WKH�&RQYHQWLRQ�
RQ�&LYLO�/LDELOLW\� IRU�'DPDJH� FDXVHG� GXULQJ�&DUULDJH� RI�'DQJHURXV�
*RRGV�E\�5RDG��5DLO�DQG�,QODQG�1DYLJDWLRQ�9HVVHOV��&57'���6HH�DOVR�
DUWLFOH����SDUDJUDSK���RI�WKH������(XURSHDQ�3DUOLDPHQW�DQG�WKH�&RXQFLO�
'LUHFWLYH���������&(�RQ�HQYLURQPHQWDO�OLDELOLW\�ZLWK�UHJDUG�WR�SUHYHQ-
WLRQ� DQG� UHPHG\LQJ� RI� HQYLURQPHQWDO� GDPDJH� �IRRWQRWH� ���� DERYH���
and article I (a) of the Convention on the international liability for dam-
DJH�FDXVHG�E\�VSDFH�REMHFWV�

³3ROOXWLRQ�GDPDJH´�LV�GH¿QHG�LQ��DUWLFOH����SDUDJUDSK���RI�WKH�,QWHU-
QDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH��DUWL-
FOH����SDUDJUDSK���RI� WKH�&RQYHQWLRQ�DV� DPHQGHG�E\� WKH�3URWRFRO� WR�
amend the International Convention on Civil Liability for Oil Pollu-
WLRQ�'DPDJH��VHH�DOVR�3��:��%LUQLH�DQG�$��(��%R\OH��%DVLF�'RFXPHQWV�
RQ�,QWHUQDWLRQDO�/DZ�DQG�WKH�(QYLURQPHQW, Oxford, Clarendon Press, 
������SS����±������DUWLFOH����SDUDJUDSK���RI�WKH�,QWHUQDWLRQDO�&RQYHQ-
WLRQ�RQ�&LYLO�/LDELOLW\�IRU�%XQNHU�2LO�3ROOXWLRQ�'DPDJH��DQG�DUWLFOH����
SDUDJUDSK���RI�WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�2LO�
3ROOXWLRQ�'DPDJH�UHVXOWLQJ�IURP�WKH�([SORUDWLRQ�IRU�DQG�([SORLWDWLRQ�
of Seabed Mineral Resources. 

)RU�GH¿QLWLRQ�RI� ³QXFOHDU�GDPDJH´�� VHH� DUWLFOH� ,�� SDUDJUDSK��� �k) 
RI� WKH�9LHQQD�&RQYHQWLRQ�RQ� FLYLO� OLDELOLW\� IRU� QXFOHDU� GDPDJH�� DUWL-
FOH�,��SDUDJUDSK����k) of the Convention as amended by article 2 of the 
Protocol to amend the Vienna Convention on civil liability for nuclear 
GDPDJH�� DUWLFOH� �� RI� WKH� &RQYHQWLRQ� RQ� 6XSSOHPHQWDU\� &RPSHQVD-
WLRQ�IRU�1XFOHDU�'DPDJH��DUWLFOH�,�%�YLL��RI�WKH�3URWRFRO�WR�DPHQG�WKH�
&RQYHQWLRQ�RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI�
29 July 1960, as amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982.

(&RQWLQXHG�RQ�QH[W�SDJH�)



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

TXDOL¿HV�³GDPDJH´�WR�VWUHVV�WKH�WUDQVERXQGDU\�RULHQWDWLRQ�
of the scope of the present principles.

(12) Another important consideration which delimits 
the scope of application is that transboundary harm caused 
by State policies in trade, monetary, socio-economic or 
VLPLODU�¿HOGV� LV� H[FOXGHG� IURP� WKH� VFRSH�RI� WKH�SUHVHQW�
principles.327�7KXV��VLJQL¿FDQW� WUDQVERXQGDU\�KDUP�PXVW�
have been caused by the “physical consequences” of ac-
tivities in question.

3ULQFLSOH���� 8VH�RI�WHUPV

)RU�WKH�SXUSRVHV�RI�WKH�SUHVHQW�GUDIW�SULQFLSOHV�

(a�� ³GDPDJH´�PHDQV�VLJQL¿FDQW�GDPDJH�FDXVHG�WR�
SHUVRQV��SURSHUW\�RU�WKH�HQYLURQPHQW��DQG�LQFOXGHV�

� �L��� ORVV�RI�OLIH�RU�SHUVRQDO�LQMXU\�

� �LL�� ORVV� RI�� RU� GDPDJH� WR�� SURSHUW\�� LQFOXGLQJ�
SURSHUW\� ZKLFK� IRUPV� SDUW� RI� WKH� FXOWXUDO�
KHULWDJH�

� �LLL�� ORVV� RU� GDPDJH� E\� LPSDLUPHQW� RI� WKH�
HQYLURQPHQW�

� �LY�� WKH�FRVWV�RI�UHDVRQDEOH�PHDVXUHV�RI�UHLQVWDWH�
PHQW�RI�WKH�SURSHUW\��RU�HQYLURQPHQW��LQFOXG�
LQJ�QDWXUDO�UHVRXUFHV�

� �Y��� WKH�FRVWV�RI�UHDVRQDEOH�UHVSRQVH�PHDVXUHV�

(b�� ³HQYLURQPHQW´� LQFOXGHV�� QDWXUDO� UHVRXUFHV��
ERWK�DELRWLF�DQG�ELRWLF��VXFK�DV�DLU��ZDWHU��VRLO��IDXQD�
DQG�ÀRUD� DQG� WKH� LQWHUDFWLRQ� EHWZHHQ� WKH� VDPH� IDF�
WRUV��DQG�WKH�FKDUDFWHULVWLF�DVSHFWV�RI�WKH�ODQGVFDSH�

(c�� ³KD]DUGRXV�DFWLYLW\´�PHDQV�DQ�DFWLYLW\�ZKLFK�
LQYROYHV�D�ULVN�RI�FDXVLQJ�VLJQL¿FDQW�KDUP�

(d�� ³6WDWH�RI�RULJLQ´�PHDQV�WKH�6WDWH�LQ�WKH�WHUUL�
WRU\�RU�RWKHUZLVH�XQGHU�WKH�MXULVGLFWLRQ�RU�FRQWURO�RI�
ZKLFK�WKH�KD]DUGRXV�DFWLYLW\�LV�FDUULHG�RXW�

(e�� ³WUDQVERXQGDU\� GDPDJH´� PHDQV� GDPDJH�
FDXVHG�WR�SHUVRQV��SURSHUW\�RU�WKH�HQYLURQPHQW�LQ�WKH�
WHUULWRU\�RU� LQ�RWKHU�SODFHV�XQGHU� WKH� MXULVGLFWLRQ�RU�
FRQWURO�RI�D�6WDWH�RWKHU�WKDQ�WKH�6WDWH�RI�RULJLQ�

(f�� ³YLFWLP´�PHDQV�DQ\�QDWXUDO�RU�OHJDO�SHUVRQ�RU�
6WDWH�WKDW�VXIIHUV�GDPDJH�

6HH�DOVR�DUWLFOH����SDUDJUDSK����RI�WKH�&RQYHQWLRQ�RQ�WKH�5HJXODWLRQ�
RI�$QWDUFWLF�0LQHUDO�5HVRXUFH�$FWLYLWLHV� �&5$05$���ZKLFK�GH¿QHV�
GDPDJH�WR�WKH�$QWDUFWLF�HQYLURQPHQW�RU�GHSHQGHQW�RU�DVVRFLDWHG�HFR-
V\VWHPV��DQG�WKH�&RQYHQWLRQ�RQ�WKH�/DZ�RI�WKH�1RQ�1DYLJDWLRQDO�8VHV�
of International Watercourses which seeks in article 7 to “prevent the 
FDXVLQJ�RI�VLJQL¿FDQW�KDUP´��$UWLFOH����b) of Annex VI to the Protocol 
on Environmental Protection to the Antarctic Treaty on Liability Aris-
LQJ� )URP� (QYLURQPHQWDO� (PHUJHQFLHV� GH¿QHV� ³HQYLURQPHQWDO� HPHU-
JHQF\´�DV�³DQ\�DFFLGHQWDO�HYHQW�WKDW�«�UHVXOWV�LQ��RU�LPPLQHQWO\�WKUHDW-
HQV� WR� UHVXOW� LQ�� DQ\� VLJQL¿FDQW� DQG�KDUPIXO� LPSDFW� RQ� WKH�$QWDUFWLF�
environment”.

327 See <HDUERRN� «� ������ YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP��
S�������SDUDJUDSKV�����±�����RI�WKH�FRPPHQWDU\�WR�DUWLFOH���RI�WKH�GUDIW�
articles on prevention).

(g�� ³RSHUDWRU´�PHDQV�DQ\�SHUVRQ�LQ�FRPPDQG�RU�
FRQWURO�RI�WKH�DFWLYLW\�DW�WKH�WLPH�WKH�LQFLGHQW�FDXVLQJ�
WUDQVERXQGDU\�GDPDJH�RFFXUV�

Commentary

���� 7KH�SUHVHQW�³8VH�RI�WHUPV´�VHHNV�WR�GH¿QH�DQG�VHW�
RXW�WKH�PHDQLQJ�RI�WKH�WHUPV�RU�FRQFHSWV�XVHG�LQ�WKH�SUH-
VHQW�GUDIW�SULQFLSOHV��7KH�GH¿QLWLRQ�RI�³GDPDJH´�LV�FUXFLDO�
for the purposes of the present draft principles. The el-
HPHQWV�RI�GDPDJH�DUH�LGHQWL¿HG�LQ�SDUW�WR�VHW�RXW�WKH�EDVLV�
RI�FODLPV�IRU�GDPDJH��%HIRUH�LGHQWLI\LQJ�WKH�HOHPHQWV�RI�
GDPDJH��LW�LV�LPSRUWDQW�WR�QRWH�WKDW�GDPDJH��WR�EH�HOLJLEOH�
for compensation, should reach a certain threshold. For 
example, the Trail Smelter award addressed an injury by 
fumes, when the case is of “serious consequences” and 
WKH� LQMXU\� LV� HVWDEOLVKHG� E\� FOHDU� DQG� FRQYLQFLQJ� HYL-
dence.328 The /DNH�/DQRX[ award made reference to seri-
ous injury.329 A number of conventions have also referred 
WR�³VLJQL¿FDQW´��³VHULRXV´�RU�³VXEVWDQWLDO´�KDUP�RU�GDP-
DJH�DV�WKH�WKUHVKROG�IRU�JLYLQJ�ULVH�WR�OHJDO�FODLPV�330�³6LJ-
QL¿FDQW´� KDV� DOVR� EHHQ� XVHG� LQ� RWKHU� OHJDO� LQVWUXPHQWV�
and domestic law.331�7KH�WKUHVKROG�LV�GHVLJQHG�WR�SUHYHQW�
frivolous or vexatious claims.

328 Trail Smelter (see footnote 226 above), at p. 1965.
329 /DNH�/DQRX[�$UELWUDWLRQ��)UDQFH�v.�6SDLQ�, UNRIAA, vol. XII 

(Sales No. 1963.V.3), p. 281.
330�6HH��IRU�H[DPSOH��DUWLFOH����SDUDJUDSK���RI�WKH�&RQYHQWLRQ�RQ�WKH�

5HJXODWLRQ�RI�$QWDUFWLF�0LQHUDO�5HVRXUFH�$FWLYLWLHV��&5$05$���SDUD-
JUDSKV���DQG���RI�DUWLFOH���RI�WKH�&RQYHQWLRQ�RQ�(QYLURQPHQWDO�,PSDFW�
$VVHVVPHQW�LQ�D�7UDQVERXQGDU\�&RQWH[W��DUWLFOH����G) of the Convention 
RQ�WKH�7UDQVERXQGDU\�(IIHFWV�RI�,QGXVWULDO�$FFLGHQWV��DQG�DUWLFOH���RI�WKH�
&RQYHQWLRQ�RQ�WKH�/DZ�RI� WKH�1RQ�1DYLJDWLRQDO�8VHV�RI�,QWHUQDWLRQDO�
Watercourses. See also P. N. Okowa, State Responsibility for Trans�
ERXQGDU\�$LU�3ROOXWLRQ�LQ�,QWHUQDWLRQDO�/DZ, Oxford University Press, 
������S�������DQG�5��/HIHEHU��7UDQVERXQGDU\�(QYLURQPHQWDO�,QWHUIHUHQFH�
DQG�WKH�2ULJLQ�RI�6WDWH�/LDELOLW\���7KH�+DJXH��.OXZHU�/DZ�,QWHUQDWLRQDO��
1996, pp. 86–89, who notes the felt need for a threshold and examines 
WKH�UDWLRQDOH�IRU�DQG�WKH�SRVVLEOH�ZD\V�RI�H[SODLQLQJ�WKH�PHDQLQJ�RI�WKH�
WKUHVKROG� RI� ³VLJQL¿FDQW� KDUP´�� 6HH� DOVR� -��*��/DPPHUV��Pollution of 
,QWHUQDWLRQDO�:DWHUFRXUVHV�� D� 6HDUFK� IRU� 6XEVWDQWLYH�5XOHV� DQG�3ULQ�
FLSOHV�RI�/DZ��7KH�+DJXH��0DUWLQXV�1LMKRII�3XEOLVKHUV��������SS�����±
����� DQG�5��:ROIUXP�� ³3XUSRVHV� DQG� SULQFLSOHV� RI� LQWHUQDWLRQDO� HQYL-
ronmental law”, German Yearbook of International Law, vol. 33 (1990), 
SS�� ���±����� DW� S�� �����$V� D� JHQHUDO� UXOH�� QRWLQJ� WKH� LPSRUWDQFH� RI� D�
WKUHVKROG�RI�GDPDJH�IRU�WULJJHULQJ�FODLPV�IRU�UHVWRUDWLRQ�DQG�FRPSHQVD-
WLRQ��ZKLOH�FRQVLGHULQJ�HQYLURQPHQWDO�GDPDJH��LW�LV�VXJJHVWHG�WKDW�³WKH�
PRUH�WKH�HIIHFWV�GHYLDWH�IURP�WKH�VWDWH�WKDW�ZRXOG�EH�UHJDUGHG�DV�EHLQJ�
sustainable and the less foreseeable and limited the consequential losses 
DUH��WKH�FORVHU�WKH�HIIHFWV�FRPH�WR�WKH�WKUHVKROG�RI�VLJQL¿FDQFH´��7KLV�LV�
WR�EH�GHWHUPLQHG�DJDLQVW�D�³EDVHOLQH�FRQGLWLRQ´��ZKLFK�6WDWHV�JHQHUDOO\�
GH¿QH�RU�VKRXOG�GH¿QH��5��:ROIUXP��&K��/DQJHQIHOG�DQG�3��0LQQHURS��
(QYLURQPHQWDO�/LDELOLW\�LQ�,QWHUQDWLRQDO�/DZ��7RZDUGV�D�&RKHUHQW�&RQ�
FHSWLRQ��%HUOLQ��(ULFK�6FKPLGW�9HUODJ��������S�������

331 See, for example, article 5 of the draft convention on industrial 
DQG�DJULFXOWXUDO�XVHV�RI�LQWHUQDWLRQDO�ULYHUV�DQG�ODNHV��SUHSDUHG�E\�WKH�
,QWHU�$PHULFDQ�-XULGLFDO�&RPPLWWHH�LQ�������2UJDQL]DWLRQ�RI�$PHULFDQ�
States, 5tRV�\�ODJRV�LQWHUQDFLRQDOHV��XWLOL]DFLyQ�SDUD�¿QHV�DJUtFRODV�H�
LQGXVWULDOHV����WK�HG�� UHY�� �2($�6HU���9,��&,-����5HY�����:DVKLQJWRQ�
'�&���������S�������*XLGHOLQHV�RQ�UHVSRQVLELOLW\�DQG�OLDELOLW\�UHJDUGLQJ�
transboundary water pollution, elaborated by the United Nations Eco-
QRPLF�&RPPLVVLRQ� IRU�(XURSH� LQ������ �(19:$�5����� DQQH[��� DUWL-
cle X of the Helsinki Rules on the Uses of the Waters of International 
Rivers (International Law Association, 5HSRUW� RI� WKH� )LIW\�VHFRQG�
&RQIHUHQFH��+HOVLQNL��������/RQGRQ��������S�������� DUWLFOH����RI� WKH�
Berlin Rules on Equitable Use and Sustainable Development of Waters 
(LELG�� 5HSRUW� RI� WKH� 6HYHQW\�)LUVW�&RQIHUHQFH��%HUOLQ�� ��±���$XJXVW�
������/RQGRQ��������S��������SDUDJUDSKV���DQG���RI�*HQHUDO�$VVHPEO\�
UHVROXWLRQ������ �;;9,,��RI����'HFHPEHU������FRQFHUQLQJ�FRRSHUD-
WLRQ�EHWZHHQ�6WDWHV�LQ�WKH�¿HOG�RI�WKH�HQYLURQPHQW��SDUDJUDSK���RI�WKH�
annex to OECD Council recommendation C(74)224 of 14 November 
�����RQ�SULQFLSOHV�FRQFHUQLQJ�WUDQVIURQWLHU�SROOXWLRQ��2(&'��2(&'�

()RRWQRWH�����FRQWLQXHG�)



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

���� 7KH�WHUP�³VLJQL¿FDQW´�LV�XQGHUVWRRG�WR�UHIHU�WR�VRPH-
WKLQJ�PRUH�WKDQ�³GHWHFWDEOH´�EXW�QHHG�QRW�EH�DW�WKH�OHYHO�RI�
“serious” or “substantial”.332 The harm must lead to a real 
detrimental effect on matters such as, for example, human 
KHDOWK�� LQGXVWU\�� SURSHUW\�� HQYLURQPHQW� RU� DJULFXOWXUH� LQ�
other States. Such detrimental effects must be susceptible 
RI�EHLQJ�PHDVXUHG�E\�IDFWXDO�DQG�REMHFWLYH�VWDQGDUGV��7KH�
HFRORJLFDO�XQLW\�RI� WKH�SODQHW�GRHV�QRW�FRUUHVSRQG�WR�SR-
OLWLFDO�ERXQGDULHV��,Q�FDUU\LQJ�RXW� ODZIXO�DFWLYLWLHV�ZLWKLQ�
their own territories, States have impacts on each other. 
7KHVH�PXWXDO�LPSDFWV��VR�ORQJ�DV�WKH\�KDYH�QRW�UHDFKHG�WKH�
OHYHO�RI�³VLJQL¿FDQW´��DUH�FRQVLGHUHG�WROHUDEOH�DQG�GR�QRW�
fall within the scope of the present draft principles.

���� 7KH�GHWHUPLQDWLRQ�RI�³VLJQL¿FDQW�GDPDJH´�LQYROYHV�
both factual and objective criteria, and a value determi-
nation. The latter is dependent on the circumstances of 
a particular case and the period in which it is made. For 
LQVWDQFH��D�GHSULYDWLRQ�ZKLFK�LV�FRQVLGHUHG�VLJQL¿FDQW�LQ�
RQH� UHJLRQ�PD\�QRW�QHFHVVDULO\�EH�VR� LQ�DQRWKHU��$�FHU-
WDLQ�GHSULYDWLRQ�DW�D�SDUWLFXODU�WLPH�PLJKW�QRW�EH�FRQVLG-
HUHG�³VLJQL¿FDQW´�EHFDXVH�VFLHQWL¿F�NQRZOHGJH�RU�KXPDQ�
DSSUHFLDWLRQ�DW� WKDW�VSHFL¿F�WLPH�PLJKW�KDYH�FRQVLGHUHG�
VXFK� GHSULYDWLRQ� WROHUDEOH�� +RZHYHU�� WKDW� YLHZ� PLJKW�
ODWHU�FKDQJH�DQG�WKH�VDPH�GHSULYDWLRQ�PLJKW�WKHQ�EH�FRQ-
VLGHUHG�³VLJQL¿FDQW�GDPDJH´��)RU�LQVWDQFH��WKH�VHQVLWLYLW\�
of the international community to air and water pollution 
OHYHOV�KDV�EHHQ�FRQVWDQWO\�FKDQJLQJ�

���� 3DUDJUDSK��a��GH¿QHV�³GDPDJH´�DV�VLJQL¿FDQW�GDP-
DJH�FDXVHG�WR�SHUVRQV��SURSHUW\�RU�WKH�HQYLURQPHQW��6XE-
SDUDJUDSKV��L��DQG��LL��FRYHU�SHUVRQDO�LQMXU\�DQG�SURSHUW\�
GDPDJH�� LQFOXGLQJ� VRPH� DVSHFWV� RI� FRQVHTXHQWLDO� HFR-
nomic loss, as well as property, which forms part of the 
QDWLRQDO�FXOWXUDO�KHULWDJH��ZKLFK�PD\�EH�6WDWH�SURSHUW\�

���� 'DPDJH�GRHV�QRW�RFFXU�LQ�LVRODWLRQ�RU�LQ�D�YDFXXP��,W�
RFFXUV�WR�VRPHERG\�RU�VRPHWKLQJ��LW�PD\�EH�WR�D�SHUVRQ�RU�
SURSHUW\��,Q�VXESDUDJUDSK��L���GDPDJH�WR�SHUVRQV�LQFOXGHV�
loss of life or personal injury. There are examples in domes-
tic law333 and treaty practice.334�(YHQ�WKRVH�OLDELOLW\�UHJLPHV�

DQG� WKH�(QYLURQPHQW, Paris, 1986, p. 142, reprinted in ILM, vol. 14, 
1R���� �-DQXDU\��������S�������� WKH�0HPRUDQGXP�RI� ,QWHQW� FRQVWLWXW-
LQJ�DQ�DJUHHPHQW�FRQFHUQLQJ�WUDQVERXQGDU\�DLU�SROOXWLRQ��EHWZHHQ�WKH�
Government of the United States and the Government of Canada, of 
��$XJXVW�������8QLWHG�1DWLRQV��Treaty Series, vol. 1274, No. 21009, 
S��������DQG�DUWLFOH���RI�WKH�$JUHHPHQW�EHWZHHQ�0H[LFR�DQG�WKH�8QLWHG�
States of America on co-operation for the protection and improvement 
RI�WKH�HQYLURQPHQW�LQ�WKH�ERUGHU�DUHD��VLJQHG�RQ����$XJXVW�������LELG., 
vol. 1352, No. 22805, p. 71, reproduced in ILM, vol. 22, No. 5 (Sep-
WHPEHU��������S���������7KH�8QLWHG�6WDWHV�KDV�DOVR�XVHG�WKH�ZRUG�³VLJ-
QL¿FDQW´� LQ� LWV� GRPHVWLF� ODZ� GHDOLQJ�ZLWK� HQYLURQPHQWDO� LVVXHV�� 6HH�
American Law Institute, 5HVWDWHPHQW� RI� WKH�/DZ�7KLUG��7KH�)RUHLJQ�
5HODWLRQV�/DZ�RI�WKH�8QLWHG�6WDWHV, vol. 2, St. Paul (Minnesota), Ameri-
can Law Institute Publishers, 1987, pp. 111–112.

332 See <HDUERRN�«������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��S������
�SDUDJUDSKV����±����RI�WKH�FRPPHQWDU\�WR�DUWLFOH���RI�WKH�GUDIW�DUWLFOHV�
on prevention).

333 Germany’s Environmental Liability Act, for example, covers 
anyone who suffers death or personal injury. Finland’s Act on Compen-
VDWLRQ�IRU�(QYLURQPHQWDO�'DPDJH��WKH�6ZHGLVK�(QYLURQPHQWDO�&RGH��
DQG�'HQPDUN¶V�$FW�RQ�&RPSHQVDWLRQ� IRU�(QYLURQPHQWDO�'DPDJH�DOO�
FRYHU� SHUVRQDO� LQMXU\�� 6HH� JHQHUDOO\� 3��:HWWHUVWHLQ�� ³(QYLURQPHQWDO�
GDPDJH�LQ�WKH�OHJDO�V\VWHPV�RI�WKH�1RUGLF�FRXQWULHV�DQG�*HUPDQ\´��LQ�
M. Bowman and A. Boyle (eds.), (QYLURQPHQWDO�'DPDJH�LQ�,QWHUQD�
WLRQDO�/DZ�DQG�&RPSDUDWLYH�/DZ��3UREOHPV�RI�'H¿QLWLRQ�DQG�9DOXD�
tion, Oxford University Press, 2002, pp. 223–242.

334�6RPH� OLDELOLW\� UHJLPHV� SURYLGH� DV� IROORZV�� DUWLFOH� ,�� SDUD� 
JUDSK� �� �k) of the Vienna Convention on civil liability for nuclear 

WKDW�H[FOXGH�DSSOLFDWLRQ�RI�LQMXU\�WR�SHUVRQV�UHFRJQL]H�WKDW�
other rules would apply.335�7KRVH�UHJLPHV�WKDW�DUH�VLOHQW�RQ�
the matter do not seem to entirely exclude the possible sub-
PLVVLRQ�RI�D�FODLP�XQGHU�WKLV�KHDGLQJ�RI�GDPDJH�336

���� ,Q� VXESDUDJUDSK� �LL�� GDPDJH� WR� SURSHUW\� LQFOXGHV�
ORVV�RI�RU�GDPDJH�WR�SURSHUW\��3URSHUW\�LQFOXGHV�PRYDEOH�
and immovable property. There are examples in domes-
tic law337 and in treaty practice.338�6RPH�OLDELOLW\�UHJLPHV�
H[FOXGH� FODLPV� FRQFHUQLQJ� GDPDJH� WR� SURSHUW\� RI� WKH�
person liable on the policy consideration which seeks to 
GHQ\� D� WRUWIHDVRU� WKH� RSSRUWXQLW\� WR� EHQH¿W� IURP� RQH¶V�
RZQ�ZURQJV��$UWLFOH����SDUDJUDSK����F) (ii) of the Basel 
3URWRFRO� RQ� /LDELOLW\� DQG� &RPSHQVDWLRQ� IRU� 'DPDJH�
5HVXOWLQJ�IURP�7UDQVERXQGDU\�0RYHPHQWV�RI�+D]DUGRXV�
:DVWHV�DQG�WKHLU�'LVSRVDO��DUWLFOH����SDUDJUDSK���b) of the 
&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�
$FWLYLWLHV�'DQJHURXV� WR� WKH� (QYLURQPHQW� DQG� DUWLFOH� ���
SDUDJUDSK����G) (ii) of the Protocol on Civil Liability and 
&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�
Effects of Industrial Accidents on Transboundary Waters 
contain provisions to this effect.

���� 7UDGLWLRQDOO\�� SURSULHWDU\� ULJKWV� KDYH� EHHQ� PRUH�
FORVHO\� UHODWHG� WR� WKH� SULYDWH� ULJKWV� RI� WKH� LQGLYLGXDO�
UDWKHU�WKDQ�ULJKWV�RI�WKH�SXEOLF��$Q�LQGLYLGXDO�ZRXOG�IDFH�

GDPDJH� GH¿QHV� QXFOHDU� GDPDJH� WR� LQFOXGH� ³�L�� ORVV� RI� OLIH�� DQ\� SHU-
VRQDO� LQMXU\� RU� DQ\� ORVV� RI�� RU� GDPDJH� WR�� SURSHUW\� «´�� DUWLFOH� ,�� 
SDUDJUDSK���k) of the Protocol to amend the Vienna Convention on civil 
OLDELOLW\�IRU�QXFOHDU�GDPDJH�DOVR�UHIHUV�WR�³�L��ORVV�RI�OLIH�RU�SHUVRQDO�LQMXU\� 
�LL�� ORVV�RI�RU�GDPDJH� WR�SURSHUW\´��DUWLFOH� ,�%�YLL��RI� WKH�3URWRFRO� WR�
DPHQG�WKH�&RQYHQWLRQ�RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�
(QHUJ\� RI� ��� -XO\� ������ DV� DPHQGHG� E\� WKH�$GGLWLRQDO� 3URWRFRO� RI�
��� -DQXDU\������DQG�E\� WKH�3URWRFRO�RI����1RYHPEHU�������GH¿QHV�
QXFOHDU� GDPDJH� WR� LQFOXGH� ³��� ORVV� RI� OLIH� RU� SHUVRQDO� LQMXU\� «� 
���ORVV�RI�RU�GDPDJH�WR�SURSHUW\�«´��WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�
IRU� 'DPDJH� FDXVHG� GXULQJ� &DUULDJH� RI� 'DQJHURXV� *RRGV� E\� 5RDG��
5DLO� DQG� ,QODQG� 1DYLJDWLRQ� 9HVVHOV� �&57'�� GH¿QHV� WKH� FRQFHSW� RI�
³GDPDJH´�LQ�SDUDJUDSK����RI�DUWLFOH���DV�³�D�� ORVV�RI� OLIH�RU�SHUVRQDO�
LQMXU\�������E��ORVV�RI�RU�GDPDJH�WR�SURSHUW\����´��WKH�%DVHO�3URWRFRO�RQ�
/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�IURP�7UDQVERXQGDU\�
0RYHPHQWV�RI�+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO�GH¿QHV�³GDPDJH´��
LQ� DUWLFOH� ��� SDUDJUDSK� �� �F��� DV�� ³�L�� /RVV� RI� OLIH� RU� SHUVRQDO� LQMXU\� 
�LL��/RVV�RI�RU�GDPDJH�WR�SURSHUW\�RWKHU�WKDQ�SURSHUW\�KHOG�E\�WKH�SHUVRQ�
OLDEOH�LQ�DFFRUGDQFH�ZLWK�WKH�SUHVHQW�3URWRFRO´��WKH�3URWRFRO�RQ�&LYLO�
/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�
(IIHFWV�RI�,QGXVWULDO�$FFLGHQWV�RQ�7UDQVERXQGDU\�:DWHUV�GH¿QHV�GDP-
DJH�LQ�DUWLFOH���SDUDJUDSK����G���DV��³�L��/RVV�RI�OLIH�RU�SHUVRQDO�LQMXU\��
�LL�� /RVV� RI�� RU� GDPDJH� WR�� SURSHUW\� RWKHU� WKDQ� SURSHUW\� KHOG� E\� WKH�
SHUVRQ�OLDEOH�LQ�DFFRUGDQFH�ZLWK�WKH�3URWRFRO´��DQG�WKH�&RQYHQWLRQ�RQ�
&LYLO�/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�
(QYLURQPHQW�GH¿QHV�GDPDJH�LQ�DUWLFOH����SDUDJUDSK���DV��³D��ORVV�RI�OLIH�
RU�SHUVRQDO�LQMXU\��E��ORVV�RU�GDPDJH�WR�SURSHUW\�RWKHU�WKDQ�WR�WKH�LQVWDO-
lation itself or property held under the control of the operator, at the site 
RI�WKH�GDQJHURXV�DFWLYLW\´�

335 Directive 2004/35/CE of the European Parliament and of the 
&RXQFLO�RQ�HQYLURQPHQWDO� OLDELOLW\�ZLWK� UHJDUG� WR� WKH�SUHYHQWLRQ�DQG�
UHPHG\LQJ�RI�HQYLURQPHQWDO�GDPDJH��VHH�IRRWQRWH�����DERYH��GRHV�QRW�
DSSO\�WR�FDVHV�RI�SHUVRQDO�LQMXU\��WR�GDPDJH�WR�SULYDWH�SURSHUW\�RU�WR�
DQ\�HFRQRPLF�ORVV�DQG�GRHV�QRW�DIIHFW�DQ\�ULJKWV�UHJDUGLQJ�VXFK�W\SHV�
RI�GDPDJHV�

336�3ROOXWLRQ�GDPDJH�LV�GH¿QHG�LQ�DUWLFOH����SDUDJUDSK���RI�WKH�,QWHU-
QDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH�DQG�LQ�
DUWLFOH����SDUDJUDSK���RI�WKH������3URWRFRO�WR�DPHQG�WKH�,QWHUQDWLRQDO�
&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH�

337 For example, Finland’s Act on Compensation for Environmental 
'DPDJH�FRYHUV�GDPDJH�WR�SURSHUW\��FKDSWHU����RI�WKH�6ZHGLVK�(QYL-
URQPHQWDO�&RGH�DOVR�SURYLGHV� IRU�FRPSHQVDWLRQ� IRU�GDPDJH� WR�SURS-
HUW\�DQG�'HQPDUN¶V�$FW�RQ�&RPSHQVDWLRQ�IRU�(QYLURQPHQWDO�'DPDJH 
FRYHUV�GDPDJH�WR�SURSHUW\�

338 See the examples in footnote 334 above.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

QR� GLI¿FXOW\� WR� SXUVXH� D� FODLP� FRQFHUQLQJ� KLV� SHUVRQDO�
RU� SURSULHWDU\� ULJKWV��7KHVH� DUH� FODLPV� FRQFHUQLQJ� SRV-
sessory or proprietary interests which are involved in loss 
RI�OLIH�RU�SHUVRQDO�LQMXU\�RU�ORVV�RI�RU�GDPDJH�WR�SURSHUW\��
)XUWKHUPRUH�� WRUW� ODZ� KDV� DOVR� WHQGHG� WR� FRYHU� GDPDJH�
that may relate to economic losses. In this connection, a 
distinction is often made between consequential and pure 
economic losses.339

(8) For the purposes of the present draft principles, con-
sequential economic losses are covered under subpara-
JUDSKV��L��DQG��LL���6XFK�ORVVHV�DUH�WKH�UHVXOW�RI�D�ORVV�RI�
OLIH�RU�SHUVRQDO�LQMXU\�RU�GDPDJH�WR�SURSHUW\��7KHVH�ZRXOG�
LQFOXGH�ORVV�RI�HDUQLQJV�GXH�WR�SHUVRQDO�LQMXU\��6XFK�GDP-
DJH�LV�VXSSRUWHG�LQ�WUHDW\�SUDFWLFH340 and under domestic 
ODZ�DOWKRXJK�GLIIHUHQW�DSSURDFKHV�DUH�IROORZHG��LQFOXGLQJ�
in respect of compensation for loss of income.341 Other 
economic loss may arise that is not linked to personal 
LQMXU\�RU�GDPDJH�WR�SURSHUW\��,Q�WKH�DEVHQFH�RI�D�VSHFL¿F�
OHJDO� SURYLVLRQ� IRU� FODLPV� FRYHULQJ� ORVV� RI� LQFRPH�� LW�
would be reasonable to expect that if an incident involv-
LQJ�D�KD]DUGRXV�DFWLYLW\�GLUHFWO\�FDXVHV� ORVV�RI� LQFRPH��
efforts would be made to ensure the victim is not left 
uncompensated. 

339 See B. Sandvik and S. Suikkari, “Harm and reparation in inter-
QDWLRQDO� WUHDW\�UHJLPHV��DQ�RYHUYLHZ´�� LQ�3��:HWWHUVWHLQ��HG����RS��FLW� 
�IRRWQRWH�����DERYH���S������6HH�JHQHUDOO\�(��+��3��%UDQV��Liability for 
'DPDJH�WR�3XEOLF�1DWXUDO�5HVRXUFHV��6WDQGLQJ��'DPDJH�DQG�'DPDJH�
Assessment��7KH�+DJXH��.OXZHU�/DZ�,QWHUQDWLRQDO��������SS���±����6HH�
also the eleventh report on international liability for injurious conse-
TXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�RI�6SH-
FLDO�5DSSRUWHXU�-XOLR�%DUER]D��IRRWQRWH�����DERYH��

340 See, for example, article I (1) (k) of the Vienna Convention on 
FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH�DV�PRGL¿HG�E\�DUWLFOH����SDUDJUDSK���
RI�WKH�3URWRFRO�WR�DPHQG�WKH�&RQYHQWLRQ��ZKLFK�GH¿QHV�³QXFOHDU�GDP-
DJH´�DV� LQFOXGLQJ�³HDFK�RI� WKH�IROORZLQJ�WR�WKH�H[WHQW�GHWHUPLQHG�E\�
WKH�ODZ�RI�WKH�FRPSHWHQW�FRXUW±��LLL��HFRQRPLF�ORVV�DULVLQJ�IURP�ORVV�RU�
GDPDJH�UHIHUUHG�WR�LQ�VXE�SDUDJUDSK��L��RU��LL���LQVRIDU�DV�QRW�LQFOXGHG�
LQ� WKRVH� VXE�SDUDJUDSKV�� LI� LQFXUUHG� E\� D� SHUVRQ� HQWLWOHG� WR� FODLP� LQ�
UHVSHFW�RI�VXFK�ORVV�RU�GDPDJH��«��YLL��DQ\�RWKHU�HFRQRPLF�ORVV��RWKHU�
than any caused by the impairment of the environment, if permitted 
E\� WKH�JHQHUDO� ODZ�RQ�FLYLO� OLDELOLW\�RI� WKH� FRPSHWHQW� FRXUW�«´��6HH�
also article 1 (f ) of the Convention on Supplementary Compensation 
IRU�1XFOHDU�'DPDJH��ZKLFK�FRYHUV�HDFK�RI�WKH�IROORZLQJ�WR�WKH�H[WHQW�
determined by the law of the competent court: “(iii) economic loss aris-
LQJ�IURP�ORVV�RU�GDPDJH�UHIHUUHG�WR�LQ�VXE�SDUDJUDSK��L��RU��LL���LQVRIDU�
DV�QRW�LQFOXGHG�LQ�WKRVH�VXE�SDUDJUDSKV��LI�LQFXUUHG�E\�D�SHUVRQ�HQWLWOHG�
WR�FODLP�LQ�UHVSHFW�RI�VXFK�ORVV�RU�GDPDJH��«��YLL��DQ\�RWKHU�HFRQRPLF�
loss, other than any caused by the impairment of the environment, if 
SHUPLWWHG�E\�WKH�JHQHUDO�ODZ�RQ�FLYLO�OLDELOLW\�RI�WKH�FRPSHWHQW�FRXUW´��
Article I.B.vii) of the Protocol to amend the Convention on Third Party 
/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI����-XO\�������DV�DPHQGHG�
by the Additional Protocol of 28 January 1964 and by the Protocol 
RI� ���1RYHPEHU� ������ GH¿QHV� ³QXFOHDU� GDPDJH´� DV� LQFOXGLQJ� ³HDFK�
RI� WKH� IROORZLQJ� WR� WKH� H[WHQW� GHWHUPLQHG� E\� WKH� ODZ� RI� WKH� FRPSH-
WHQW�FRXUW�� ����HFRQRPLF� ORVV�DULVLQJ�IURP�ORVV�RU�GDPDJH�UHIHUUHG� WR�
LQ� VXE�SDUDJUDSK� �� RU� �� DERYH� LQVRIDU� DV� QRW� LQFOXGHG� LQ� WKRVH� VXE�
SDUDJUDSKV��LI�LQFXUUHG�E\�D�SHUVRQ�HQWLWOHG�WR�FODLP�LQ�UHVSHFW�RI�VXFK�
ORVV�RU�GDPDJH´�

341 For example, under subsection 2702 (b) of the United States Oil 
3ROOXWLRQ�$FW�DQ\�SHUVRQ�PD\�UHFRYHU�GDPDJHV�IRU� LQMXU\� WR��RU�HFR-
QRPLF�ORVVHV�UHVXOWLQJ�IURP��WKH�GHVWUXFWLRQ�RI�UHDO�RU�SHUVRQDO�SURSHUW\�
which shall be recoverable by a claimant who owns or leases such prop-
erty. The subsection also provides that any person may recover “dam-
DJHV�HTXDO�WR�WKH�ORVV�RI�SUR¿WV�RU�LPSDLUPHQW�RI�HDUQLQJ�FDSDFLW\ due 
to the injury, destruction, or loss of real property, personal property …” 
(8QLWHG�6WDWHV�&RGH������(GLWLRQ�FRQWDLQLQJ�WKH�JHQHUDO�DQG�SHUPD�
QHQW� ODZV�RI� WKH�8QLWHG�6WDWHV�� LQ� IRUFH�RQ�-DQXDU\��������, vol. 18, 
:DVKLQJWRQ� '�&��� 8QLWHG� 6WDWHV� *RYHUQPHQW� 3ULQWLQJ� 2I¿FH�� ������
p. 694). Similarly, section 252 of the German Civil Code provides 
WKDW�DQ\�ORVV�RI�SUR¿W�LV�WR�EH�FRPSHQVDWHG�

���� 6XESDUDJUDSK��LL��DOVR�FRYHUV�SURSHUW\�ZKLFK�IRUPV�
SDUW�RI�FXOWXUDO�KHULWDJH��6WDWH�SURSHUW\�PD\�EH�LQFOXGHG�
LQ�WKH�QDWLRQDO�FXOWXUDO�KHULWDJH��,W�HPEUDFHV�D�ZLGH�UDQJH�
RI� DVSHFWV�� LQFOXGLQJ� PRQXPHQWV�� EXLOGLQJV� DQG� VLWHV��
ZKLOH�QDWXUDO�KHULWDJH�GHQRWHV�QDWXUDO� IHDWXUHV�DQG�VLWHV�
DQG�JHRORJLFDO�DQG�SK\VLFDO�IRUPDWLRQV��7KHLU�YDOXH�FDQ-
QRW� HDVLO\� EH� TXDQWL¿DEOH� LQ�PRQHWDU\� WHUPV� EXW� OLHV� LQ�
WKHLU�KLVWRULFDO��DUWLVWLF��VFLHQWL¿F��DHVWKHWLF��HWKQRORJLFDO�
RU�DQWKURSRORJLFDO�LPSRUWDQFH�RU�LQ�WKHLU�FRQVHUYDWLRQ�RU�
natural beauty. The 1972 Convention for the protection of 
ZRUOG�FXOWXUDO�DQG�QDWXUDO�KHULWDJH�KDV�D�FRPSUHKHQVLYH�
GH¿QLWLRQ�RI� ³FXOWXUDO� KHULWDJH´�342 Not all civil liability 
UHJLPHV� LQFOXGH� DVSHFWV� FRQFHUQLQJ� FXOWXUDO� KHULWDJH�
under this head. For example, the Convention on Civil 
/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�
WR�WKH�(QYLURQPHQW�LQFOXGHV�LQ�LWV�GH¿QLWLRQ�RI�³HQYLURQ-
PHQW´��SURSHUW\�ZKLFK�IRUPV�SDUW�RI�WKH�FXOWXUDO�KHULWDJH�
DQG��WR�WKDW�H[WHQW��FXOWXUDO�KHULWDJH�PD\�DOVR�EH�HPEUDFHG�
E\�WKH�EURDGHU�GH¿QLWLRQ�RI�³HQYLURQPHQW´�343

����� 5HVSHFWLQJ�DQG�VDIHJXDUGLQJ�FXOWXUDO�SURSHUW\�DUH�
primary considerations in times of peace as they are in 
WLPHV�RI�DUPHG�FRQÀLFW��7KLV�SULQFLSOH�LV�DVVHUWHG�LQ�WKH�
Convention for the Protection of Cultural Property in the 
(YHQW�RI�$UPHG�&RQÀLFW��0RUHRYHU��LQWHUQDWLRQDO�KXPDQL� 
tarian law prohibits commission of hostilities directed 
DJDLQVW�KLVWRULFDO�PRQXPHQWV�DQG�ZRUNV�RI�DUW�ZKLFK�FRQ-
VWLWXWH�WKH�FXOWXUDO�KHULWDJH�RI�SHRSOHV�344

����� 6XESDUDJUDSKV��LLL��WR��Y��GHDO�ZLWK�FODLPV�WKDW�DUH�
XVXDOO\�DVVRFLDWHG�ZLWK�GDPDJH�WR�WKH�HQYLURQPHQW��7KH\�
PD\�DOO�EH�WUHDWHG�DV�SDUWV�RI�RQH�ZKROH�FRQFHSW��7RJHWKHU��
WKH\�FRQVWLWXWH�WKH�HVVHQWLDO�HOHPHQWV�LQFOXVLYH�LQ�D�GH¿QL-
WLRQ�RI�GDPDJH�WR�WKH�HQYLURQPHQW��7KHVH�VXESDUDJUDSKV�
DUH�FRQFHUQHG�ZLWK�TXHVWLRQV�FRQFHUQLQJ�GDPDJH� WR� WKH�

342�$UWLFOH���GH¿QHV�³FXOWXUDO�KHULWDJH´�IRU�SXUSRVHV�RI�WKH�&RQYHQ-
tion as:

“— monuments: architectural works, works of monumental sculp-
WXUH�DQG�SDLQWLQJ��HOHPHQWV�RU�VWUXFWXUHV�RI�DQ�DUFKDHRORJLFDO�QDWXUH��
LQVFULSWLRQV�� FDYH�GZHOOLQJV� DQG�FRPELQDWLRQV�RI� IHDWXUHV��ZKLFK� DUH�
RI�RXWVWDQGLQJ�XQLYHUVDO�YDOXH�IURP�WKH�SRLQW�RI�YLHZ�RI�KLVWRU\��DUW�RU�
VFLHQFH��

²�JURXSV�RI�EXLOGLQJV��JURXSV�RI�VHSDUDWH�RU�FRQQHFWHG�EXLOGLQJV�
ZKLFK��EHFDXVH�RI�WKHLU�DUFKLWHFWXUH��WKHLU�KRPRJHQHLW\�RU�WKHLU�SODFH�LQ�
WKH�ODQGVFDSH��DUH�RI�RXWVWDQGLQJ�XQLYHUVDO�YDOXH�IURP�WKH�SRLQW�RI�YLHZ�
RI�KLVWRU\��DUW�RU�VFLHQFH�

— sites: works of man or the combined works of nature and of man, 
DQG�DUHDV�LQFOXGLQJ�DUFKDHRORJLFDO�VLWHV�ZKLFK�DUH�RI�RXWVWDQGLQJ�XQL-
YHUVDO�YDOXH�IURP�WKH�KLVWRULFDO��DHVWKHWLF��HWKQRORJLFDO�RU�DQWKURSRORJL-
cal point of view.”

6HH�DOVR�WKH�GH¿QLWLRQ�RI�³FXOWXUDO�SURSHUW\´�LQ�DUWLFOH���RI�WKH�&RQ-
vention for the Protection of Cultural Property in the Event of Armed 
&RQÀLFW��ZKLFK�HVVHQWLDOO\�FRYHUV�PRYDEOH�DQG�LPPRYDEOH�SURSHUW\�RI�
JUHDW�LPSRUWDQFH�WR�WKH�FXOWXUDO�KHULWDJH�RI�SHRSOHV��6HH�DOVR�WKH�&RQ-
YHQWLRQ�RQ�WKH�PHDQV�RI�SURKLELWLQJ�DQG�SUHYHQWLQJ�WKH�LOOLFLW�LPSRUW��
H[SRUW�DQG�WUDQVIHU�RI�RZQHUVKLS�RI�FXOWXUDO�SURSHUW\��DQG�WKH�&RQYHQ-
WLRQ�IRU�WKH�6DIHJXDUGLQJ�RI�WKH�,QWDQJLEOH�&XOWXUDO�+HULWDJH�

343�6HH�DOVR�DUWLFOH����SDUDJUDSK���RI�WKH�&RQYHQWLRQ�RQ�WKH�3URWHF-
tion and Use of Transboundary Watercourses and International Lakes.

344 See article 53 of the Protocol additional to the Geneva Conven-
WLRQV�RI����$XJXVW�������DQG� UHODWLQJ� WR� WKH�SURWHFWLRQ�RI�YLFWLPV�RI�
LQWHUQDWLRQDO�DUPHG�FRQÀLFWV�DQG�DUWLFOH����RI�WKH�3URWRFRO�DGGLWLRQDO�WR�
WKH�*HQHYD�&RQYHQWLRQV�RI����$XJXVW�������DQG�UHODWLQJ�WR�WKH�SURWHF-
WLRQ�RI�YLFWLPV�RI�QRQ�LQWHUQDWLRQDO�DUPHG�FRQÀLFWV��6HH�DOVR�WKH�+DJXH�
&RQYHQWLRQV�UHVSHFWLQJ� WKH�/DZV�DQG�&XVWRPV�RI�:DU�RQ�/DQG��SDU-
WLFXODUO\�&RQYHQWLRQ�,9��DUWLFOHV����DQG����RI�WKH�5HJXODWLRQV�FRQFHUQ-
LQJ�WKH�/DZV�DQG�&XVWRPV�RI�:DU�RQ�/DQG��LQ�DQQH[�WR�&RQYHQWLRQV�
,,�DQG�,9�RI������DQG�������DQG�&RQYHQWLRQ�,;�FRQFHUQLQJ�%RPEDUG-
ment by Naval Forces in Time of War (article 5).



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

environment per se��7KLV� LV�GDPDJH�FDXVHG�E\� WKH�KD]-
ardous activity to the environment itself with or without 
VLPXOWDQHRXVO\� FDXVLQJ� GDPDJH� WR� SHUVRQV� RU� SURSHUW\��
DQG�KHQFH�LV�LQGHSHQGHQW�RI�DQ\�GDPDJH�WR�VXFK�SHUVRQV�
DQG�SURSHUW\��7KH�EURDGHU�UHIHUHQFH�WR�FODLPV�FRQFHUQLQJ�
WKH� HQYLURQPHQW� LQFRUSRUDWHG� LQ� VXESDUDJUDSKV� �LLL�±�Y��
thus not only builds upon trends that have already become 
prominent as part of recently concluded international lia-
ELOLW\� UHJLPHV�345 but opens up possibilities for further 
developments of the law for the protection of the environ-
ment per se.346

(12) An oil spill off a seacoast may immediately lead to 
ORVW�EXVLQHVV�IRU�WKH�WRXULVP�DQG�¿VKLQJ�LQGXVWU\�ZLWKLQ�WKH�
precincts of the incident. Such claims have led to claims 
of pure economic loss in the past without much success. 
+RZHYHU��VRPH�OLDELOLW\�UHJLPHV�QRZ�UHFRJQL]H�WKLV�KHDG�
RI�FRPSHQVDEOH�GDPDJH�347 Article 2 (G) (iii) of the Protocol 
RQ�&LYLO�/LDELOLW\�DQG�&RPSHQVDWLRQ� IRU�'DPDJH�FDXVHG�

345 For an analysis of these developments, see L. de la Fayette, “The 
FRQFHSW�RI�HQYLURQPHQWDO�GDPDJH�LQ�LQWHUQDWLRQDO�OLDELOLW\�UHJLPHV´��LQ�
Bowman and Boyle (eds.), RS��FLW��(footnote 333 above) pp. 149–189. 
See also Brans, RS��FLW���IRRWQRWH�����DERYH���FKDS�����FRQFHUQLQJ�LQWHU-
QDWLRQDO�FLYLO�OLDELOLW\�IRU�GDPDJH�WR�QDWXUDO�UHVRXUFHV�

346�,WDOLDQ� ODZ�� IRU� H[DPSOH�� DSSHDUV� WR� JR� IXUWKHU� LQ� UHFRJQL]LQJ�
GDPDJH�WR�WKH�HQYLURQPHQW�per se DQG�,WDO\�LV�DOVR�D�VLJQDWRU\�WR�WKH�
&RQYHQWLRQ� RQ� &LYLO� /LDELOLW\� IRU� 'DPDJH� UHVXOWLQJ� IURP�$FWLYLWLHV�
'DQJHURXV�WR�WKH�(QYLURQPHQW��,Q�WKH�Patmos FDVH��,WDO\�ORGJHG�D�FODLP�
IRU�������PLOOLRQ�OLUH�EHIRUH�WKH�FRXUW�RI�0HVVLQD��,WDO\��IRU�HFRORJLFDO�
GDPDJH�FDXVHG�WR�LWV�WHUULWRULDO�ZDWHUV�DV�D�UHVXOW�RI�������WRQQHV�RI�RLO�
VSLOOHG�LQWR�WKH�VHD�IROORZLQJ�D�FROOLVLRQ�EHWZHHQ�WKH�*UHHN�RLO�WDQNHU�
3DWPRV�DQG�WKH�6SDQLVK�WDQNHU�&DVWLOOR�GH�0RQWH�$UDJRQ�RQ����0DUFK�
������:KLOH� WKH� ORZHU�&RXUW� UHMHFWHG� LWV� FODLP�� WKH� KLJKHU�&RXUW� RQ�
appeal upheld its claim in Patmos II��$FFRUGLQJ�WR�WKH�&RXUW�

³DOWKRXJK�WKH�QRWLRQ�RI�HQYLURQPHQWDO�GDPDJH�FDQQRW�EH�JUDVSHG�
E\�UHVRUWLQJ�WR�DQ\�PDWKHPDWLFDO�RU�DFFRXQWLQJ�PHWKRG��LW�FDQ�EH�HYDOX-
DWHG�LQ�WKH�OLJKW�RI�WKH�HFRQRPLF�UHOHYDQFH�WKDW�WKH�GHVWUXFWLRQ��GHWH-
rioration, or alteration of the environment has per se and for the com-
PXQLW\��ZKLFK�EHQH¿WV�IURP�HQYLURQPHQWDO�UHVRXUFHV�DQG��LQ�SDUWLFXODU��
from marine resources in a variety of ways (food, health, tourism, 
UHVHDUFK��ELRORJLFDO�VWXGLHV�´��$�%LDQFKL��³+DUP�WR�WKH�HQYLURQPHQW�LQ�
Italian practice: the interaction of international law and domestic law”, 
in P. Wetterstein (ed.), RS��FLW� (see footnote 323 above), p. 116).

1RWLQJ�WKDW�WKHVH�EHQH¿WV�DUH�WKH�REMHFW�RI�SURWHFWLRQ�RI�WKH�6WDWH��
it was held that the State can claim, as a trustee of the community, 
compensation for the diminished economic value of the environment. 
7KH�&RXUW� DOVR� REVHUYHG� WKDW� WKH� ORVV� LQYROYHG� QRW� EHLQJ� DVVLJQDEOH�
any market value, compensation can only be provided on the basis of 
DQ� HTXLWDEOH� DSSUDLVDO��7KH�&RXUW�� DIWHU� UHMHFWLQJ� WKH� UHSRUW� UHFHLYHG�
IURP� H[SHUWV� RQ� WKH� TXDQWL¿FDWLRQ� RI� GDPDJHV�� ZKLFK� DWWHPSWHG� WR�
TXDQWLI\�WKH�GDPDJH�RQ�WKH�EDVLV�RI�WKH�QHNWRQ��¿VK��ZKLFK�WKH�ELRPDVV�
could have produced had it not been polluted, resorted to an equitable 
appraisal and awarded 2,100 million lire. Incidentally, this award fell 
within the limits of liability of the owner, as set by the IOPC Fund, and 
ZDV�QRW�DSSHDOHG�RU�FRQWHVWHG��VHH�JHQHUDOO\�%LDQFKL��ORF��FLW� (above), 
pp. 113–129, at p. 103. See also M. C. Maffei, “The compensation 
IRU� HFRORJLFDO� GDPDJH� LQ� WKH� µPatmos’ case”, in F. Francioni and  
7�� 6FRYD]]L� �HGV���� ,QWHUQDWLRQDO� 5HVSRQVLELOLW\� IRU� (QYLURQPHQWDO�
Harm, London, Graham and Trotman, 1991.

347 See Wetterstein, “A proprietary or possessory interest ... ”, ORF��
FLW� (footnote 323 above), p. 37. On the need to limit the concept of 
³GLUHFWO\�UHODWHG´�³SXUH�HFRQRPLF�ORVV´�ZLWK�D�YLHZ�QRW�WR�RSHQ�ÀRRG-
JDWHV� RU� HQWHU� ³GDPDJHV� ORWWHU\´� HQFRXUDJLQJ� LQGHWHUPLQDWH� OLDELOLW\�
ZKLFK�ZLOO�WKHQ�EH�D�GLVLQFHQWLYH�WR�JHW�SURSHU�LQVXUDQFH�RU�HFRQRPLF�
SHUVSHFWLYH��VHH�/��%HUJNDPS��/LDELOLW\�DQG�(QYLURQPHQW��3ULYDWH�DQG�
3XEOLF�/DZ�$VSHFWV�RI�&LYLO�/LDELOLW\� IRU�(QYLURQPHQWDO�+DUP� LQ�DQ�
,QWHUQDWLRQDO�&RQWH[W��7KH�+DJXH��.OXZHU�� ������ SS�� ���±����� ,W� LV�
DOVR�VXJJHVWHG�WKDW�VXFK�DQ�XQOLPLWHG�DSSURDFK�PD\�OLPLW�³WKH�DFFHSW-
DQFH�RI� WKH�GH¿QLWLRQ�RI�GDPDJH�DQG� WKXV�� LW�KDV� WR�EH�VROYHG�RQ� WKH�
QDWLRQDO� OHYHO´� �:ROIUXP�� /DQJHQIHOG� DQG� 0LQQHURS�� RS�� FLW� (foot-
note 330 above) p. 503).

Directive 2004/35/CE of the European Parliament and of the Coun-
FLO�FRYHUV�HQYLURQPHQWDO�GDPDJH�LQ�DUWLFOH����VHH�IRRWQRWH�����DERYH��

by the Transboundary Effects of Industrial Accidents on 
7UDQVERXQGDU\�:DWHUV�DQG�DUWLFOH����SDUDJUDSK��� �G) (iii) 
of the Basel Protocol on Liability and Compensation for 
'DPDJH� 5HVXOWLQJ� IURP� 7UDQVERXQGDU\� 0RYHPHQWV� RI�
+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO�FRYHU�ORVV�RI�LQFRPH�
GLUHFWO\�GHULYLQJ�IURP�DQ�HFRQRPLF�LQWHUHVW�LQ�DQ\�XVH�RI�
the environment, incurred as a result of impairment of the 
HQYLURQPHQW�� WDNLQJ� LQWR�DFFRXQW� VDYLQJV�DQG�FRVWV�348 In 
the case of the Protocol on Civil Liability and Compensa-
WLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�RI�
Industrial Accidents on Transboundary Waters, such inter-
HVW�VKRXOG�EH�D�³OHJDOO\�SURWHFWHG�LQWHUHVW´��([DPSOHV�DOVR�
exist at the domestic level.349

����� 6XESDUDJUDSK��LLL��UHODWHV�WR�WKH�IRUP�WKDW�GDPDJH�
to the environment would take. This would include “loss 
RU� GDPDJH� E\� LPSDLUPHQW´�� ,PSDLUPHQW� LQFOXGHV� LQMXU\�
WR��PRGL¿FDWLRQ�� DOWHUDWLRQ�� GHWHULRUDWLRQ�� GHVWUXFWLRQ� RU�
loss. This entails diminution of quality, value or excel-
OHQFH�LQ�DQ�LQMXULRXV�IDVKLRQ��&ODLPV�FRQFHUQLQJ�ORVV�RI�
LQFRPH�GLUHFWO\�GHULYLQJ�IURP�DQ�HFRQRPLF�LQWHUHVW�LQ�DQ\�
use of the environment, incurred as a result of impairment 
RI�WKH�HQYLURQPHQW��PD\�IDOO�XQGHU�WKLV�KHDGLQJ�

����� ,Q� RWKHU� LQVWDQFHV� RI� GDPDJH� WR� WKH� HQYLURQPHQW�
per se��LW�LV�QRW�HDV\�WR�HVWDEOLVK�VWDQGLQJ��6RPH�DVSHFWV�
RI�WKH�HQYLURQPHQW�GR�QRW�EHORQJ�WR�DQ\RQH��DQG�DUH�JHQ-
erally considered to be common property (UHV� FRPPX�
nis omnium) not open to private possession, as opposed 

348�6HH�DOVR�DUWLFOH����SDUDJUDSK����k) of the Vienna Convention on 
FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH�DV�PRGL¿HG�E\�DUWLFOH����SDUDJUDSK���
of the Protocol to amend the Convention, which states that nuclear 
GDPDJH�LQFOXGHV�HDFK�RI� WKH�IROORZLQJ�GDPDJHV�³WR� WKH�H[WHQW�GHWHU-
PLQHG�E\�WKH�ODZ�RI�WKH�FRPSHWHQW�FRXUW��«��Y��ORVV�RI�LQFRPH�GHULYLQJ�
from an economic interest in any use or enjoyment of the environment, 
LQFXUUHG�DV�D�UHVXOW�RI�D�VLJQL¿FDQW�LPSDLUPHQW�RI�WKDW�HQYLURQPHQW��DQG�
LQVRIDU�DV�QRW�LQFOXGHG�LQ�VXE�SDUDJUDSK��LL�´��6HH�DOVR�WKH�&RQYHQWLRQ�
RQ� 6XSSOHPHQWDU\� &RPSHQVDWLRQ� IRU� 1XFOHDU� 'DPDJH�� DUWLFOH� �� �f ): 
³�Y�� ORVV� RI� LQFRPH� GHULYLQJ� IURP� DQ� HFRQRPLF� LQWHUHVW� LQ� DQ\� XVH�
RU�HQMR\PHQW�RI�WKH�HQYLURQPHQW��LQFXUUHG�DV�D�UHVXOW�RI�D�VLJQL¿FDQW�
impairment of that environment, and insofar as not included in sub-
SDUDJUDSK��LL�´��$UWLFOH�,�%�YLL��RI�WKH�3URWRFRO�WR�DPHQG�WKH�&RQYHQ-
WLRQ�RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI����-XO\�
1960, as amended by the Additional Protocol of 28 January 1964 and 
E\�WKH�3URWRFRO�RI����1RYHPEHU������GH¿QHV�QXFOHDU�GDPDJH�DV�³HDFK�
RI�WKH�IROORZLQJ�WR�WKH�H[WHQW�GHWHUPLQHG�E\�WKH�ODZ�RI�WKH�FRPSHWHQW�
FRXUW��«���� ORVV� RI� LQFRPH�GHULYLQJ� IURP�D�GLUHFW� HFRQRPLF� LQWHUHVW�
in any use or enjoyment of the environment, incurred as a result of a 
VLJQL¿FDQW�LPSDLUPHQW�RI�WKDW�HQYLURQPHQW��DQG�LQVRIDU�DV�QRW�LQFOXGHG�
LQ�VXESDUDJUDSK��´��6HH�DOVR��IRU�H[DPSOH��DUWLFOH����SDUDJUDSK���G of 
WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�
'DQJHURXV�WR�WKH�(QYLURQPHQW��WKH�&RQYHQWLRQ�RQ�WKH�7UDQVERXQGDU\�
Effects of Industrial Accidents (article 1 (F���� WKH�&RQYHQWLRQ�RQ� WKH�
Protection and Use of Transboundary Watercourses and International 
/DNHV� �DUWLFOHV� �±���� WKH� &RQYHQWLRQ� RQ� WKH� 5HJXODWLRQ� RI�$QWDUFWLF�
0LQHUDO�5HVRXUFH�$FWLYLWLHV��&5$05$���DUWLFOH����SDUDJUDSK����a), (b) 
and (G����DQG�WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DPDJH�FDXVHG�GXU-
LQJ�&DUULDJH�RI�'DQJHURXV�*RRGV�E\�5RDG��5DLO�DQG�,QODQG�1DYLJDWLRQ�
Vessels (CRTD) (article 10 (F)).

349 Subsection 2702 (b) of the United States Oil Pollution Act pro-
YLGHV�WKDW�DQ\�SHUVRQ�PD\�UHFRYHU�³>G@DPDJHV�HTXDO�WR�WKH�loss of prof�
LWV�RU� LPSDLUPHQW�RI�HDUQLQJ�FDSDFLW\ due to the injury, destruction, 
or loss of … natural resources” (see footnote 341 above). Finland’s 
$FW�RQ�&RPSHQVDWLRQ� IRU�(QYLURQPHQWDO�'DPDJH� LQFOXGHV�SXUH�HFR-
QRPLF�ORVV��H[FHSW�ZKHUH�VXFK�ORVVHV�DUH�LQVLJQL¿FDQW��&KDSWHU����RI�
the Swedish Environmental Code also provides for pure economic loss. 
Pure economic loss not caused by criminal behaviour is compensable 
RQO\�WR�WKH�H[WHQW�WKDW�LW� LV�VLJQL¿FDQW��'HQPDUN¶V�$FW�RQ�&RPSHQVD-
WLRQ�IRU�(QYLURQPHQWDO�'DPDJH�FRYHUV�HFRQRPLF�ORVV�DQG�UHDVRQDEOH�
costs for preventive measures or for the restoration of the environ-
PHQW��6HH�JHQHUDOO\�:HWWHUVWHLQ��³(QYLURQPHQWDO�GDPDJH�LQ�WKH�OHJDO 
systems … ”, ORF��FLW���footnote 333 above���pp. 222–242.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

to res nullius�� WKDW� LV��SURSHUW\�QRW�EHORQJLQJ� WR�DQ\RQH�
but open to private possession. A person does not have 
DQ�LQGLYLGXDO�ULJKW�WR�VXFK�FRPPRQ�SURSHUW\�DQG�ZRXOG�
QRW�RUGLQDULO\�KDYH�VWDQGLQJ�WR�SXUVXH�D�FODLP�LQ�UHVSHFW�
RI�GDPDJH�WR�VXFK�SURSHUW\�350 Moreover, it is not always 
HDV\� WR�DSSUHFLDWH�ZKR�PD\�VXIIHU� ORVV�RI�HFRORJLFDO�RU�
aesthetic values or be injured as a consequence for pur-
SRVHV� RI� HVWDEOLVKLQJ� D� FODLP�� 6WDWHV� LQVWHDG� PD\� KROG�
such property in trust, and usually public authorities and 
PRUH� UHFHQWO\�� SXEOLF� LQWHUHVW� JURXSV�� KDYH� EHHQ� JLYHQ�
VWDQGLQJ�WR�SXUVXH�FODLPV�351

(15) It may be noted that the references to “costs of rea-
VRQDEOH�PHDVXUHV�RI�UHLQVWDWHPHQW´�LQ�VXESDUDJUDSK��LY��
and reasonable costs of clean-up associated with the “costs 
RI�UHDVRQDEOH�UHVSRQVH�PHDVXUHV´�LQ�VXESDUDJUDSK��Y��DUH�
UHFHQW�FRQFHSWV��7KHVH�HOHPHQWV�RI�GDPDJH�KDYH�JDLQHG�
UHFRJQLWLRQ�EHFDXVH��DV�QRWHG�E\�RQH�FRPPHQWDWRU��³WKHUH�
LV�D�FOHDU�VKLIW�WRZDUGV�D�JUHDWHU�IRFXV�RQ�GDPDJH�WR�WKH�
environment per se�� UDWKHU� WKDQ�SULPDULO\�RQ�GDPDJH� WR�
persons and to property”.352�6XESDUDJUDSK��LY��LQFOXGHV�LQ�
WKH�FRQFHSW�RI�GDPDJH�DQ�HOHPHQW�RI�WKH�W\SH�RI�FRPSHQVD-
tion that is available, namely reasonable costs of measures 
of reinstatement. Recent treaty practice353 and domestic 
law354�KDV�WHQGHG�WR�DFNQRZOHGJH�WKH�LPSRUWDQFH�RI�VXFK�

350 In %XUJHVV� v. 0�9� 7DPDQR, the court noted that “[i]t is also 
XQFRQWURYHUWHG�WKDW�WKH�ULJKW�WR�¿QLVK�RU�WR�KDUYHVW�FODPV�«�LV�QRW�WKH�
SULYDWH�ULJKW�RI�DQ\�LQGLYLGXDO��EXW�LV�D�SXEOLF�ULJKW�KHOG�E\�WKH�6WDWH�µLQ�
WUXVW�IRU�WKH�FRPPRQ�EHQH¿W�RI�WKH�SHRSOH¶�́ ��RSLQLRQ�RI����-XO\�������
United States District Court, Maine,� )HGHUDO� 6XSSOHPHQW, vol. 370 
(1973), p. 247).

351 Under the United States Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (CERCLA), United 
States Code Annotated, title 42, chapter 103, sections 9601 et seq.��WKH�
Clean Water Act of 1977, LELG���WLWOH�����FKDSWHU�����VHFWLRQ�������WKH�
Oil Pollution Act of 1990 (see footnote 341 above), sections 2701 et 
seq.�� WKH� 8QLWHG� 6WDWHV� ³&RQJUHVV� HPSRZHUHG� JRYHUQPHQW� DJHQFLHV�
ZLWK�PDQDJHPHQW�MXULVGLFWLRQ�RYHU�QDWXUDO�UHVRXUFHV�WR�DFW�DV�WUXVWHHV�
WR�DVVHVV�DQG�UHFRYHU�GDPDJHV�����>W@KH�SXEOLF�WUXVW�LV�GH¿QHG�EURDGO\�
WR�HQFRPSDVV�µQDWXUDO�UHVRXUFHV¶�����EHORQJLQJ�WR��PDQDJHG�E\��KHOG�LQ�
WUXVW� E\�� DSSHUWDLQLQJ� WR� RU� RWKHUZLVH� FRQWUROOHG� E\� )HGHUDO�� VWDWH� RU�
ORFDO�JRYHUQPHQWV�RU�,QGLDQ�WULEHV´�

352 De la Fayette, ORF��FLW� (footnote 345 above), at pp. 166–167.
353�6HH�� IRU� H[DPSOH�� DUWLFOH� ��� SDUDJUDSK��� �k) (iv) of the Vienna 

&RQYHQWLRQ�RQ�FLYLO� OLDELOLW\� IRU�QXFOHDU�GDPDJH�DV�PRGL¿HG�E\�DUWL�
FOH����SDUDJUDSK���RI�WKH�3URWRFRO�WR�DPHQG�WKH�&RQYHQWLRQ��³WKH�FRVWV�
of measures of reinstatement of impaired environment, unless such 
LPSDLUPHQW� LV� LQVLJQL¿FDQW�� LI� VXFK�PHDVXUHV�DUH�DFWXDOO\� WDNHQ�RU� WR�
EH�WDNHQ��DQG�LQVRIDU�DV�QRW�LQFOXGHG�LQ�VXE�SDUDJUDSK��LL�´��DQG�DUWL� 
cle I.B.vii of the Protocol to amend the Convention on Third Party Lia-
ELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI����-XO\�������DV�DPHQGHG�E\�
the Additional Protocol of 28 January 1964 and by the Protocol of 16 
November 1982: “the costs of measures of reinstatement of impaired 
HQYLURQPHQW��XQOHVV�VXFK�LPSDLUPHQW�LV�LQVLJQL¿FDQW��LI�VXFK�PHDVXUHV�
are actually taken or to be taken, and insofar as not included in sub-
SDUDJUDSK��´��$UWLFOH���� SDUDJUDSK���RI� WKH� ,QWHUQDWLRQDO�&RQYHQWLRQ�
RQ�&LYLO�/LDELOLW\� IRU�2LO�3ROOXWLRQ�'DPDJH�UHIHUV� WR�³LPSDLUPHQW�RI�
WKH�HQYLURQPHQW�RWKHU�WKDQ�ORVV�RI�SUR¿W�IURP�VXFK�LPSDLUPHQW´��DQG�
VSHFL¿HV� WKDW� FRPSHQVDWLRQ� IRU� VXFK� LPSDLUPHQW� ³VKDOO� EH� OLPLWHG� WR�
costs of reasonable measures of reinstatement actually undertaken or 
WR�EH�XQGHUWDNHQ´��6HH�DOVR�DUWLFOH����SDUDJUDSK����F) (iv) and (G) of the 
%DVHO�3URWRFRO�RQ�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�
IURP�7UDQVERXQGDU\�0RYHPHQWV�RI�+D]DUGRXV�:DVWHV�DQG� WKHLU�'LV-
SRVDO��DUWLFOHV�������F) and 8 of the Convention on Civil Liability for 
'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW��DQG�
DUWLFOH����SDUDJUDSK����G) (iv) and (J) of the Protocol on Civil Liability 
DQG�&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�RI�
Industrial Accidents on Transboundary Waters.

354 German law allows for reimbursement of reasonable costs of 
UHLQVWDWHPHQW�DQG�UHVWRUDWLRQ�RI�HQYLURQPHQWDO�GDPDJH�WKURXJK�PDN-
LQJ� JRRG� WKH� ORVV� VXIIHUHG� E\� LQGLYLGXDOV� EXW� WKDW�PD\� DOVR� LQYROYH�
UHVWRULQJ� WKH�HQYLURQPHQW� WR� LWV�status quo. Section 16 of Germany’s 

measures, but has left it to domestic law to indicate who 
may be entitled to take such measures. Such measures 
KDYH�EHHQ�GHVFULEHG�DV�DQ\�UHDVRQDEOH�PHDVXUHV�DLPLQJ�
WR�DVVHVV��UHLQVWDWH�RU�UHVWRUH�GDPDJHG�RU�GHVWUR\HG�FRP-
ponents of the environment or where this is not possible, 
to introduce, where appropriate, the equivalent of these 
components into the environment.355

(16) The reference to “reasonable” is intended to indi-
cate that the costs of such measures should not be exces-
VLYHO\� GLVSURSRUWLRQDWH� WR� WKH� XVHIXOQHVV� UHVXOWLQJ� IURP�
the measure. In the =RH� &RORFRWURQL� FDVH, the United 
States First Circuit Court of Appeals stated:

[Recoverable costs are costs] reasonably to be incurred ... to restore 
RU�UHKDELOLWDWH�WKH�HQYLURQPHQW�LQ�WKH�DIIHFWHG�DUHD�WR�LWV�SUH�H[LVWLQJ�
FRQGLWLRQ��RU�DV�FORVH�WKHUHWR�DV�LV�SRVVLEOH�ZLWKRXW�JURVVO\�GLVSURSRU-
WLRQDWH�H[SHQGLWXUHV��7KH�IRFXV�LQ�GHWHUPLQLQJ�VXFK�D�UHPHG\�VKRXOG�
EH�>RQ@�WKH�VWHSV�D�UHDVRQDEOH�DQG�SUXGHQW�VRYHUHLJQ�RU�DJHQF\�ZRXOG�
WDNH�WR�PLWLJDWH�WKH�KDUP�GRQH�E\�WKH�SROOXWLRQ��ZLWK�DWWHQWLRQ�WR�VXFK�
factors as technical feasibility, harmful side effects, compatibility with 
RU�GXSOLFDWLRQ�RI�VXFK�UHJHQHUDWLRQ�DV�LV�QDWXUDOO\�WR�EH�H[SHFWHG��DQG�
the extent to which efforts beyond a certain point would become either 
redundant or disproportionately expensive.356

����� 6XESDUDJUDSK� �Y�� LQFOXGHV� FRVWV� RI� UHDVRQDEOH�
UHVSRQVH� PHDVXUHV� LQ� WKH� FRQFHSW� RI� GDPDJH� DV� DQ� HO-
ement of available compensation. Recent treaty practice 
KDV�WHQGHG�WR�DFNQRZOHGJH�WKH�LPSRUWDQFH�RI�VXFK�PHDV-
ures, but has left it to domestic law to indicate who may be 
entitled to take such measures.357 Such measures include 

Environmental Liability Act and section 32 of the German Genetic 
(QJLQHHULQJ�$FW�SURYLGH� WKDW� LQ� WKH�HYHQW�RI� LPSDLUPHQW�RI�D�QDWXUDO�
complex, section 251 (2) of the German Civil Code is to be applied 
ZLWK�WKH�SURYLVR�WKDW�WKH�H[SHQVHV�RI�UHVWRULQJ�WKH�status quo shall not 
be deemed unreasonable merely because it exceeds the value of the 
REMHFW� FRQFHUQHG�� 6HH�:ROIUXP�� /DQJHQIHOG� DQG� 0LQQHURS�� RS�� FLW� 
(footnote 330 above), pp. 223–303 (“Part 5: Environmental liability 
law in Germany (Grote/Renke)”), at p. 278. 

355 It may be noted that in the context of the work of the UNCC, a 
recent decision sanctioned compensation in respect of three projects: 
IRU� ORVV�RI� UDQJHODQG�DQG�KDELWDWV�� -RUGDQ� UHFHLYHG������PLOOLRQ�� IRU�
VKRUHOLQH� SUHVHUYHV�� .XZDLW� JRW� ��� PLOOLRQ�� DQG� 6DXGL� $UDELD� ZDV�
DZDUGHG�����PLOOLRQ�E\�ZD\�RI�UHSODFLQJ�HFRORJLFDO�VHUYLFHV�WKDW�ZHUH�
irreversibly lost in the wake of the 1991 Gulf War. See the report and 
UHFRPPHQGDWLRQV�PDGH�E\�WKH�3DQHO�RI�&RPPLVVLRQHUV�FRQFHUQLQJ�WKH�
¿IWK�LQVWDOPHQW�RI�³)�´�FODLPV��6�$&�������������� WHFKQLFDO�DQQH[HV�
,±,,,��6HH�DOVR�3��+��6DQG��³&RPSHQVDWLRQ�IRU�HQYLURQPHQWDO�GDPDJH�
from the 1991 Gulf War”, (QYLURQPHQWDO� 3ROLF\� DQG� /DZ, vol. 35, 
No. 6 (December 2005), pp. 244–249, at p. 247.

356 &RPPRQZHDOWK�RI�3XHUWR�5LFR��et al. v. =RH�&RORFRWURQL, et al., 
628 F.2d, p. 652, United States Court of Appeals, First Circuit, 1980, 
FLWHG� LQ�&�� GH� OD�5XH�� ³(QYLURQPHQWDO� GDPDJH� DVVHVVPHQW´�� LQ�5��3��
.U|QHU� �HG���� 7UDQVQDWLRQDO� (QYLURQPHQWDO� /LDELOLW\� DQG� ,QVXUDQFH, 
London, Graham and Trotman, 1993, p. 72. 

357�6HH�� IRU� H[DPSOH�� DUWLFOH� ,�� SDUDJUDSK� �� �k) (vi) of the Vienna 
&RQYHQWLRQ�RQ�FLYLO� OLDELOLW\� IRU�QXFOHDU�GDPDJH�DV�PRGL¿HG�E\�DUWL-
FOH� ��� SDUDJUDSK� �� RI� WKH� 3URWRFRO� WR� DPHQG� WKH� &RQYHQWLRQ�� ³WKH�
FRVWV� RI� SUHYHQWLYH�PHDVXUHV�� DQG� IXUWKHU� ORVV� RU� GDPDJH� FDXVHG� E\�
VXFK�PHDVXUHV´��WKH�&RQYHQWLRQ�RQ�6XSSOHPHQWDU\�&RPSHQVDWLRQ�IRU�
1XFOHDU�'DPDJH��DUWLFOH����f ) (vi): “the costs of preventive measures, 
DQG�IXUWKHU�ORVV�RU�GDPDJH�FDXVHG�E\�VXFK�PHDVXUHV´��DQG�WKH�3URWRFRO�
WR�DPHQG�WKH�&RQYHQWLRQ�RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�
(QHUJ\�RI����-XO\�������DV�DPHQGHG�E\�WKH�$GGLWLRQDO�3URWRFRO�RI����
January 1964 and by the Protocol of 16 November 1982, article I.B.vii): 
³WKH�FRVWV�RI�SUHYHQWLYH�PHDVXUHV��DQG�IXUWKHU�ORVV�RU�GDPDJH�FDXVHG�E\�
VXFK�PHDVXUHV��LQ�WKH�FDVH�RI�VXESDUDJUDSKV���WR���DERYH��WR�WKH�H[WHQW�
WKDW�WKH�ORVV�RU�GDPDJH�DULVHV�RXW�RI�RU�UHVXOWV�IURP�LRQLVLQJ�UDGLDWLRQ�
emitted by any source of radiation inside a nuclear installation, or emit-
ted from nuclear fuel or radioactive products or waste”. Article 1, para-
JUDSK���RI�WKH������3URWRFRO�WR�DPHQG�WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�
&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH�UHIHUV�WR�FRVWV�RI�SUHYHQWLYH�
PHDVXUHV�DQG�IXUWKHU�ORVV�RU�GDPDJH�FDXVHG�E\�SUHYHQWLYH�PHDVXUHV��



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

DQ\�UHDVRQDEOH�PHDVXUHV� WDNHQ�E\�DQ\�SHUVRQ� LQFOXGLQJ�
SXEOLF�DXWKRULWLHV��IROORZLQJ�WKH�RFFXUUHQFH�RI�WKH�WUDQV-
ERXQGDU\�GDPDJH��WR�SUHYHQW��PLQLPL]H�RU�PLWLJDWH�SRVVL-
EOH�ORVV�RU�GDPDJH�RU�WR�DUUDQJH�IRU�HQYLURQPHQWDO�FOHDQ�
up. The response measures must be reasonable.

����� 5HFHQW� WUHQGV� DUH� DOVR� HQFRXUDJLQJ� LQ� DOORZLQJ�
compensation for loss of “non-use value” of the envi-
ronment. There is some support for this claim from the 
Commission itself when it adopted its draft articles on 
6WDWH� UHVSRQVLELOLW\� IRU� LQWHUQDWLRQDOO\� ZURQJIXO� DFWV��
HYHQ� WKRXJK� LW� LV� DGPLWWHG� WKDW� VXFK�GDPDJH� LV�GLI¿FXOW�
to quantify.358 The recent decisions of the United Nations 
&RPSHQVDWLRQ�&RPPLVVLRQ��81&&��LQ�RSWLQJ�IRU�D�EURDG�
LQWHUSUHWDWLRQ� RI� WKH� WHUP� ³HQYLURQPHQWDO� GDPDJH´� LV� D�
pointer of developments to come. In the case of the “F4” 
FDWHJRU\�RI�HQYLURQPHQWDO�DQG�SXEOLF�KHDOWK�FODLPV�� WKH�
F4 Panel of the UNCC allowed claims for compensation 
IRU�GDPDJH�WR�QDWXUDO�UHVRXUFHV�ZLWKRXW�FRPPHUFLDO�YDOXH�
�VR�FDOOHG�³SXUH´�HQYLURQPHQWDO�GDPDJH��DQG�DOVR�FODLPV�
where there was only a temporary loss of resource use 
GXULQJ�WKH�SHULRG�SULRU�WR�IXOO�UHVWRUDWLRQ�359

����� 3DUDJUDSK��b) GH¿QHV�³HQYLURQPHQW´��(QYLURQPHQW�
FRXOG�EH�GH¿QHG�LQ�GLIIHUHQW�ZD\V�IRU�GLIIHUHQW�SXUSRVHV�
and it is appropriate to bear in mind that there is no uni-
YHUVDOO\�DFFHSWHG�GH¿QLWLRQ��,W�LV�FRQVLGHUHG�XVHIXO��KRZ-
HYHU��WR�RIIHU�D�ZRUNLQJ�GH¿QLWLRQ�IRU�WKH�SXUSRVHV�RI�WKH�
present draft principles. It helps to put into perspective the 
scope of the remedial action required in respect of envi-
URQPHQWDO�GDPDJH�360

����� ³(QYLURQPHQW´� FRXOG� EH� GH¿QHG� LQ� D� UHVWULFWHG�
ZD\��OLPLWLQJ�LW�H[FOXVLYHO\�WR�QDWXUDO�UHVRXUFHV��VXFK�DV�

6HH�DOVR�DUWLFOH����SDUDJUDSK����F) (v) and (G) of the Basel Protocol on 
/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�IURP�7UDQVERXQGDU\�
0RYHPHQWV� RI�+D]DUGRXV�:DVWHV� DQG� WKHLU�'LVSRVDO�� DUWLFOH� ��� SDUD-
JUDSKV��� �G�� DQG���RI� WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\� IRU�'DPDJH�
UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW��DQG�DUWLFOH����
SDUDJUDSK����G) (v) and (h) of the Protocol on Civil Liability and Com-
SHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�RI�,QGXV-
trial Accidents on Transboundary Waters. Article 2 (f ) of Annex VI to 
the Protocol on Environmental Protection to the Antarctic Treaty on 
/LDELOLW\�$ULVLQJ� )URP�(QYLURQPHQWDO� (PHUJHQFLHV� GH¿QHV� UHVSRQVH�
action as “reasonable measures taken after an environmental emer-
JHQF\�KDV�RFFXUUHG� WR� DYRLG��PLQLPLVH�RU� FRQWDLQ� WKH� LPSDFW� RI� WKDW�
HQYLURQPHQWDO�HPHUJHQF\��ZKLFK�WR�WKDW�HQG�PD\�LQFOXGH�FOHDQ�XS�LQ�
DSSURSULDWH�FLUFXPVWDQFHV��DQG�LQFOXGHV�GHWHUPLQLQJ�WKH�H[WHQW�RI�WKDW�
HPHUJHQF\�DQG�LWV�LPSDFW´�

358�³>(@QYLURQPHQWDO�GDPDJH�ZLOO�RIWHQ�H[WHQG�EH\RQG� WKDW�ZKLFK�
FDQ�EH�UHDGLO\�TXDQWL¿HG�LQ�WHUPV�RI�FOHDQ�XS�FRVWV�DQG�SURSHUW\�GHYDOXD� 
WLRQ�� 'DPDJH� WR� VXFK� HQYLURQPHQWDO� YDOXHV� �ELRGLYHUVLW\�� DPHQLW\��
etc.—sometimes referred to as ‘non-use values’) is, as a matter of prin-
FLSOH��QR�OHVV�UHDO�DQG�FRPSHQVDEOH�WKDQ�GDPDJH�WR�SURSHUW\��WKRXJK�LW�
PD\�EH�GLI¿FXOW�WR�TXDQWLI\´��<HDUERRN�«�����, vol. II (Part Two) and 
FRUULJHQGXP��S�������SDUD�������RI�WKH�FRPPHQWDU\�WR�DUWLFOH������

359 See the report and recommendations made by the Panel of Com-
PLVVLRQHUV�FRQFHUQLQJ�WKH�¿IWK�LQVWDOPHQW�RI�³)�´�FODLPV��IRRWQRWH�����
DERYH���6HH�DOVR�6DQG��³&RPSHQVDWLRQ�IRU�HQYLURQPHQWDO�GDPDJH�«´��
ORF��FLW� (LELG����S�������(ODERUDWHG�LQ�¿YH�LQVWDOPHQW�UHSRUWV��WKH�DZDUGV�
UHFRPPHQGHG� E\� WKH� )�� 3DQHO� DQG� DSSURYHG�ZLWKRXW� FKDQJH� E\� WKH�
*RYHUQLQJ�&RXQFLO�DPRXQW�WR�������ELOOLRQ��³WKH�ODUJHVW�«�LQ�WKH�KLV-
tory of international environmental law” (Sand, “Compensation for 
HQYLURQPHQWDO�GDPDJH«´��ORF��FLW��(LELG�), p. 245). See also the *XLGH�
OLQHV� IRU� WKH�)ROORZ�XS�3URJUDPPH�IRU�(QYLURQPHQWDO�$ZDUGV of the 
UNCC (LELG�), pp. 276–281.

360 See the Communication from the Commission to the Council and 
Parliament and the Economic and Social Committee: Green Paper on 
UHPHG\LQJ�HQYLURQPHQWDO�GDPDJH��&20���������¿QDO��RI����0D\�������
p. 10.

DLU�� VRLO��ZDWHU�� IDXQD� DQG�ÀRUD�� DQG� WKHLU� LQWHUDFWLRQ��$�
EURDGHU� GH¿QLWLRQ� FRXOG� HPEUDFH� HQYLURQPHQWDO� YDOXHV�
DOVR��7KH�&RPPLVVLRQ�KDV�RSWHG�WR�LQFOXGH�LQ�WKH�GH¿QL-
WLRQ�WKH�ODWWHU��DOVR�HQFRPSDVVLQJ�QRQ�VHUYLFH�YDOXHV�VXFK�
as aesthetic aspects of the landscape.361 This includes the 
enjoyment of nature because of its natural beauty and its 
recreational attributes and opportunities associated with 
LW��7KLV�EURDGHU�DSSURDFK� LV� MXVWL¿HG�E\� WKH�JHQHUDO�DQG�
residual character of the present draft principles.362

����� 0RUHRYHU��WKH�&RPPLVVLRQ�LQ�WDNLQJ�VXFK�D�KROLV-
tic approach is, in the words of the ICJ in the *DEþtNRYR±
1DJ\PDURV�3URMHFW�case:

PLQGIXO� WKDW�� LQ� WKH� ¿HOG� RI� HQYLURQPHQWDO� SURWHFWLRQ�� YLJLODQFH� DQG�
prevention are required on account of the often irreversible character of 
GDPDJH�WR�WKH�HQYLURQPHQW�DQG�RI�WKH�OLPLWDWLRQV�LQKHUHQW�LQ�WKH�YHU\�
PHFKDQLVP�RI�UHSDUDWLRQ�RI�WKLV�W\SH�RI�GDPDJH�363

����� )XUWKHUPRUH�� D� EURDGHU� GH¿QLWLRQ� ZRXOG� DWWHQXDWH�
any limitation imposed by the remedial responses accept-
DEOH�LQ�WKH�YDULRXV�OLDELOLW\�UHJLPHV�DQG�DV�UHÀHFWHG�LQ�FRP-
PHQWDU\�LQ�UHVSHFW�RI�VXESDUDJUDSKV��LY��DQG��Y��DERYH�

����� 7KXV�� WKH� UHIHUHQFH� LQ� SDUDJUDSK� �b) to “natural 
resources … and the interaction” of its factors embraces 
the idea of a restricted concept of environment within a 
protected ecosystem,364 while the reference to “the char-
acteristic aspects of the landscape” denotes an acknowl-
HGJHPHQW� RI� D� EURDGHU� FRQFHSW� RI� HQYLURQPHQW�365 The 

361�)RU� D� SKLORVRSKLFDO� DQDO\VLV� XQGHUSLQQLQJ� D� UHJLPH� IRU� GDP-
DJH�WR�ELRGLYHUVLW\��VHH�0��%RZPDQ��³%LRGLYHUVLW\��LQWULQVLF�YDOXH�DQG�
WKH�GH¿QLWLRQ�DQG�YDOXDWLRQ�RI�HQYLURQPHQWDO�KDUP´��LQ�%RZPDQ�DQG�
Boyle (eds.), RS��FLW��(footnote 333 above), pp. 41–61. Article 2 of the 
Convention for the protection of the world cultural and natural herit-
DJH�GH¿QHV�³QDWXUDO�KHULWDJH´�DV�³QDWXUDO�IHDWXUHV�FRQVLVWLQJ�RI�SK\VL-
FDO�DQG�ELRORJLFDO�IRUPDWLRQV�RU�JURXSV�RI�VXFK�IRUPDWLRQV��ZKLFK�DUH�
RI�RXWVWDQGLQJ�XQLYHUVDO�YDOXH�IURP�WKH�DHVWKHWLF�RU�VFLHQWL¿F�SRLQW�RI�
YLHZ��JHRORJLFDO�DQG�SK\VLRJUDSKLFDO�IRUPDWLRQV�DQG�SUHFLVHO\�GHOLQH-
ated areas which constitute the habitat of threatened species of animals 
DQG� SODQWV� RI� RXWVWDQGLQJ� XQLYHUVDO� YDOXH� IURP� WKH� SRLQW� RI� YLHZ� RI 
VFLHQFH� RU� FRQVHUYDWLRQ�� QDWXUDO� VLWHV� RU� SUHFLVHO\� GHOLQHDWHG� QDWXUDO�
DUHDV�RI�RXWVWDQGLQJ�XQLYHUVDO�YDOXH�IURP�WKH�SRLQW�RI�YLHZ�RI�VFLHQFH��
conservation or natural beauty”.

362�)RU�D�FRQFLVH�GLVFXVVLRQ�RI�WKH�GLIIHULQJ�DSSURDFKHV�RQ�WKH�GH¿-
QLWLRQ�RI�HQYLURQPHQWDO�GDPDJH��VHH�3K��6DQGV��3ULQFLSOHV�RI�,QWHUQD�
WLRQDO�(QYLURQPHQWDO�/DZ���QG�HG���&DPEULGJH�8QLYHUVLW\�3UHVV��������
pp. 876–878.

363 *DEþtNRYR±1DJ\PDURV�3URMHFW� �+XQJDU\�6ORYDNLD��� -XGJPHQW��
,�&�-��5HSRUWV�����, p. 7, at p. 78, para. 140. The Court in this connec-
WLRQ�DOVR�DOOXGHG�WR�WKH�QHHG�WR�NHHS�LQ�YLHZ�WKH�LQWHU�JHQHUDWLRQDO�DQG�
LQWUD�JHQHUDWLRQDO� LQWHUHVWV�DQG�WKH�FRQWHPSRUDU\�GHPDQG�WR�SURPRWH�
the concept of sustainable development.

364�8QGHU� DUWLFOH� �� RI� WKH� &RQYHQWLRQ� RQ� %LRORJLFDO� 'LYHUVLW\� 
“ ‘[e]cosystem’ means a dynamic complex of plant, animal and micro-
RUJDQLVP�FRPPXQLWLHV�DQG�WKHLU�QRQ�OLYLQJ�HQYLURQPHQW�LQWHUDFWLQJ�DV�
D�IXQFWLRQDO�XQLW´��8QGHU�DUWLFOH����SDUDJUDSK����RI�WKH�&RQYHQWLRQ�RQ�
WKH�5HJXODWLRQ�RI�$QWDUFWLF�0LQHUDO�5HVRXUFH�$FWLYLWLHV��&5$05$���

³�µ>G@DPDJH�WR�WKH�$QWDUFWLF�HQYLURQPHQW�RU�GHSHQGHQW�RU�DVVRFLDWHG�
HFRV\VWHPV¶�PHDQV�DQ\�LPSDFW�RQ�WKH�OLYLQJ�RU�QRQ�OLYLQJ�FRPSR-
QHQWV�RI� WKDW�HQYLURQPHQW�RU� WKRVH�HFRV\VWHPV�� LQFOXGLQJ�KDUP�WR�
DWPRVSKHULF��PDULQH�RU�WHUUHVWULDO�OLIH��EH\RQG�WKDW�ZKLFK�LV�QHJOLJL-
EOH�RU�ZKLFK�KDV�EHHQ�DVVHVVHG�DQG�MXGJHG�WR�EH�DFFHSWDEOH�SXUVXDQW�
to this Convention”.
365�$UWLFOH����SDUDJUDSK����RI�WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�

'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW�FRQ-
tains a non-exhaustive list of components of the environment which 
includes: “natural resources both abiotic and biotic, such as air, water, 
VRLO��IDXQD�DQG�ÀRUD�DQG�WKH�LQWHUDFWLRQ�EHWZHHQ�WKH�VDPH�IDFWRUV��SURS-
HUW\�ZKLFK� IRUPV� SDUW� RI� WKH� FXOWXUDO� KHULWDJH�� DQG� WKH� FKDUDFWHULVWLF�

(&RQWLQXHG�RQ�QH[W�SDJH�)



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

GH¿QLWLRQ�RI� ³QDWXUDO� UHVRXUFHV´� FRYHUV� OLYLQJ� DQG�QRQ�
OLYLQJ�QDWXUDO�UHVRXUFHV��LQFOXGLQJ�WKHLU�HFRV\VWHPV�

����� 3DUDJUDSK��F��GH¿QHV�³KD]DUGRXV�DFWLYLW\´�E\�UHI-
HUHQFH�WR�DQ\�DFWLYLW\�ZKLFK�KDV�D�ULVN�RI�FDXVLQJ�WUDQV-
boundary harm. It is understood that such risk of harm 
VKRXOG� EH� WKURXJK� LWV� SK\VLFDO� FRQVHTXHQFHV�� WKHUHE\�
H[FOXGLQJ�VXFK�LPSDFWV�DV�PD\�EH�FDXVHG�E\�WUDGH��PRQ-
HWDU\��VRFLR�HFRQRPLF�RU�¿VFDO�SROLFLHV��7KH�FRPPHQWDU\�
FRQFHUQLQJ�WKH�VFRSH�RI�DSSOLFDWLRQ�RI�WKHVH�GUDIW�SULQFL-
SOHV�DERYH�KDV�H[SODLQHG�WKH�PHDQLQJ�DQG�VLJQL¿FDQFH�RI�
the terms involved.

����� 3DUDJUDSK� �G) GH¿QHV� WKH� 6WDWH� RI� RULJLQ�� 7KLV�
means the State in the territory or otherwise under juris-
GLFWLRQ�RU�FRQWURO�RI�ZKLFK�WKH�KD]DUGRXV�DFWLYLW\�LV�FDU-
ried out. The term “territory”, “jurisdiction”, or “control” 
is understood in the same way as in the draft articles on 
prevention.366 Other terms are also used for the purpose 
RI�WKH�SUHVHQW�SULQFLSOHV��7KH\�LQFOXGH��DV�GH¿QHG�XQGHU�
the draft articles on prevention, the “State likely to be 
affected” (a State on whose territory or in other places 
XQGHU�ZKRVH�MXULVGLFWLRQ�RU�FRQWURO�WKHUH�LV�WKH�ULVN�RI�VLJ-
QL¿FDQW�WUDQVERXQGDU\�KDUP��DQG�WKHUH�PD\�EH�PRUH�WKDQ�
RQH�VXFK�6WDWH�OLNHO\�WR�EH�DIIHFWHG�LQ�UHODWLRQ�WR�DQ\�JLYHQ�
VLWXDWLRQ�RI� WUDQVERXQGDU\�GDPDJH��7KH�GUDIW� SULQFLSOHV�
DOVR�XVH�WKH�WHUP�³6WDWHV�FRQFHUQHG´��WKH�6WDWH�RI�RULJLQ��
any State affected and any State likely to be affected). 
³6WDWH�DIIHFWHG´�LV�QRW�GH¿QHG�E\�WKH�GUDIW�DUWLFOHV�RQ�SUH-
vention. For the purposes of the present draft principles it 
would be the States in whose territory, or in places under 
MXULVGLFWLRQ�RU�FRQWURO�RI�ZKLFK��GDPDJH�RFFXUV�DV�D�UHVXOW�
RI�DQ�LQFLGHQW�FRQFHUQLQJ�D�KD]DUGRXV�DFWLYLW\�LQ�WKH�6WDWH�
RI�RULJLQ��0RUH�WKDQ�RQH�6WDWH�PD\�EH�VR�DIIHFWHG��7KHVH�
WHUPV�KDYH�QRW�EHHQ�GH¿QHG�LQ�WKH�³8VH�RI�WHUPV´�IRU�UHD-
sons of balance and economy.

����� 3DUDJUDSK� �e�� GH¿QHV� ³WUDQVERXQGDU\� GDPDJH´��
,W�UHIHUV�WR�GDPDJH�RFFXUULQJ�LQ�RQH�6WDWH�EHFDXVH�RI�DQ�
DFFLGHQW�RU� LQFLGHQW� LQYROYLQJ�D�KD]DUGRXV�DFWLYLW\�ZLWK�
effect in another State. This concept is based on the well-
accepted notions of territory, jurisdiction or control by a 
6WDWH��,Q�WKDW�VHQVH��LW�UHIHUV�WR�GDPDJH�FDXVHG�LQ�WKH�WHU-
ritory or in other places outside the territory but under the 
jurisdiction or control of a State other than the State in the 
territory or otherwise under the jurisdiction or control of 
ZKLFK�WKH�KD]DUGRXV�DFWLYLWLHV�DUH�FDUULHG�RXW��,W�GRHV�QRW�
matter whether or not the States in question share a com-
PRQ�ERUGHU��7KLV�GH¿QLWLRQ�LQFOXGHV��IRU�H[DPSOH��DFWLY-
ities conducted under the jurisdiction or control of a State 
VXFK�DV�RQ� LWV� VKLSV�RU�SODWIRUPV�RQ� WKH�KLJK�VHDV��ZLWK�
effects on the territory of another State or in places under 

DVSHFWV�RI�WKH�ODQGVFDSH´��DUWLFOH����F) of the Convention on the Trans-
boundary Effects of Industrial Accidents refers to the adverse conse-
TXHQFHV�RI�LQGXVWULDO�DFFLGHQWV�RQ�³�L��>K@XPDQ�EHLQJV��ÀRUD�DQG�IDXQD��
�LL��>V@RLO��ZDWHU��DLU�DQG�ODQGVFDSH���LLL��>W@KH�LQWHUDFWLRQ�EHWZHHQ�WKH�
IDFWRUV�LQ��L��DQG��LL����LY��>P@DWHULDO�DVVHWV�DQG�FXOWXUDO�KHULWDJH��LQFOXG-
LQJ� KLVWRULFDO�PRQXPHQWV´�� DUWLFOH� ��� SDUDJUDSK� �� RI� WKH�&RQYHQWLRQ�
on the Protection and Use of Transboundary Watercourses and Inter-
national Lakes says that “effects on the environment include effects on 
KXPDQ�KHDOWK�DQG�VDIHW\��ÀRUD��IDXQD��VRLO��DLU��ZDWHU��FOLPDWH��ODQGVFDSH�
and historical monuments or other physical structures or the interaction 
DPRQJ�WKHVH�IDFWRUV��WKH\�DOVR�LQFOXGH�HIIHFWV�RQ�WKH�FXOWXUDO�KHULWDJH�RU�
VRFLR�HFRQRPLF�FRQGLWLRQV�UHVXOWLQJ�IURP�DOWHUDWLRQV�WR�WKRVH�IDFWRUV´��

366�<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��SS�����±
151 (paras. (7)–(10) of the commentary to draft article 1).

LWV�MXULVGLFWLRQ�RU�FRQWURO��+RZHYHU��LW�JRHV�ZLWKRXW�VWDW-
LQJ�WKDW�VRPH�RWKHU�SRVVLELOLWLHV�FRXOG�DOVR�EH�LQYROYHG��
which may not be readily contemplated.

����� 7KH� GH¿QLWLRQ� LV� LQWHQGHG� WR� FOHDUO\� LGHQWLI\� DQG�
GLVWLQJXLVK�D�6WDWH�XQGHU�ZKRVH�MXULVGLFWLRQ�RU�FRQWURO�DQ�
activity covered by these principles is conducted, from a 
State which has suffered the injurious impact.

����� $V� LV� RIWHQ� WKH� FDVH�ZLWK� LQFLGHQWV� IDOOLQJ�ZLWKLQ�
the scope of the present draft principles, there may be vic-
WLPV�ERWK�ZLWKLQ�WKH�6WDWH�RI�RULJLQ�DQG�ZLWKLQ�WKH�RWKHU�
6WDWHV�ZKHUH�GDPDJH�LV�VXIIHUHG��,Q�WKH�GLVEXUVHPHQW�RI�
compensation, particularly in terms of the funds expected 
WR�EH�PDGH�DYDLODEOH�WR�YLFWLPV�DV�HQYLVDJHG�LQ�GUDIW�SULQ-
ciple 4 below, some funds may also be made available for 
GDPDJH�VXIIHUHG�LQ�WKH�6WDWH�RI�RULJLQ��$UWLFOH�;,�RI�WKH�
Convention on Supplementary Compensation for Nuclear 
'DPDJH�HQYLVDJHV�VXFK�D�V\VWHP�

����� 3DUDJUDSK� �f �� GH¿QHV� ³YLFWLP´�� 7KH� GH¿QLWLRQ�
LQFOXGHV�QDWXUDO�DQG�OHJDO�SHUVRQV��DQG�LQFOXGHV�WKH�6WDWH�
as custodian of public property.367�7KLV�GH¿QLWLRQ�LV�OLQNHG�
WR�DQG�PD\�EH�GHGXFHG�IURP�WKH�GH¿QLWLRQ�RI�GDPDJH�LQ�
SDUDJUDSK� �a��ZKLFK� LQFOXGHV� GDPDJH� WR� SHUVRQV�� SURS-
erty or the environment.368 A person who suffers personal 
LQMXU\�RU�GDPDJH�RU� ORVV�RI�SURSHUW\�ZRXOG�EH�D�YLFWLP�
IRU� WKH�SXUSRVHV�RI� WKH�GUDIW�SULQFLSOHV��$�JURXS�RI�SHU-
sons or a municipality (“FRPPXQH”) could also be a vic-
tim. In the 3HRSOH�RI�(QHZHWHN case, the Marshall Islands 
Nuclear Claims Tribunal, established under the 1987 
Marshall Islands Nuclear Claims Tribunal Act, consid-
ered questions of compensation in respect of the people of 
Enewetek for past and future loss of use of the Enewetak 
$WROO��IRU�UHVWRUDWLRQ�RI�(QHZHWDN�WR�D�VDIH�DQG�SURGXF-
WLYH� VWDWH�� DQG� IRU� WKH� KDUGVKLSV� VXIIHUHG� E\� WKH� SHRSOH�
of Enewetak as a result of their relocation attendant to 
their loss of use occasioned by the nuclear tests conducted 
on the atoll.369 In the $PRFR�&DGL]� OLWLJDWLRQ�� IROORZLQJ�
WKH�$PRFR� &DGL]� VXSHUWDQNHU� GLVDVWHU� RII� %ULWWDQ\�� WKH�
French administrative GpSDUWHPHQWV of Côtes du Nord and 
)LQLVWqUH�DQG�QXPHURXV�³FRPPXQHV”, and various French 
individuals, businesses and associations sued the owner 
RI�WKH�$PRFR�&DGL]��DQG�LWV�SDUHQW�FRPSDQ\�LQ�WKH�8QLWHG�
States. The claims involved lost business. The French 

367 On the contribution of Edith Brown Weiss to the development of 
WKH�FRQFHSW�RI�³VWHZDUGVKLS´�RU�³WUXVWHHVKLS´�DV�VWULNLQJ�³D�GHHS�FKRUG�
with Islamic, Judeo-Christian, African, and other traditions”, and for the 
view that “[s]ome forms of public trusteeships are incorporated in most 
OHJDO�V\VWHPV´�LQFOXGLQJ�WKH�8QLWHG�.LQJGRP�DQG�,QGLD��VHH�5��0XVK-
kat, ,QWHUQDWLRQDO�(QYLURQPHQWDO�/DZ�DQG�$VLDQ�9DOXHV��/HJDO�1RUPV�
DQG�&XOWXUDO�,QÀXHQFHV, Vancouver, UBC Press, 2004, p. 18. See also 
-��5D]]DTXH��3XEOLF�,QWHUHVW�(QYLURQPHQWDO�/LWLJDWLRQ�LQ�,QGLD�3DNLVWDQ�
DQG�%DQJODGHVK��7KH�+DJXH��.OXZHU�/DZ�,QWHUQDWLRQDO��������S�������
IRU�WKH�UROH�RI�SXEOLF�WUXVW�GRFWULQH�LQ�%DQJODGHVK��,QGLD�DQG�3DNLVWDQ�

368 In respect of international criminal law, see the Declaration of 
Basic Principles of Justice for Victims of Crime and Abuse of Power, 
General Assembly resolution 40/34 of 29 November 1985. See also the 
Rome Statute of the International Criminal Court (article 79).

369 ,Q� WKH�0DWWHU� RI� WKH�3HRSOH� RI�(QHZHWDN, ILM, vol. 39, No. 5 
(September 2000), pp. 1214 et seq. In December 1947, the population 
RI� (QHZHWDN� ZDV� PRYHG� IURP� (QHZHWDN�$WROO� WR� 8MHODQJ�$WROO��$W�
WKH�WLPH�RI�WKH�PRYH��WKH�DFUHDJH�RI�WKH�(QHZHWHN�$WROO�ZDV����������
acres. Upon their return on 1 October 1980, 43 tests of atomic devices 
had been conducted, at which time 815.33 acres were returned for use, 
another 949.8 acres were not available for use and an additional 154.36 
DFUHV�KDG�EHHQ�YDSRUL]HG��LELG�, p. 1214).

()RRWQRWH�����FRQWLQXHG�)
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Government itself laid claims for recovery of pollution 
GDPDJHV�DQG�FOHDQ�XS�FRVWV�370

����� 7KH� GH¿QLWLRQ� RI� ³YLFWLP´� LV� WKXV� OLQNHG� WR� WKH�
TXHVWLRQ� RI� VWDQGLQJ�� 6RPH� OLDELOLW\� UHJLPHV�� VXFK� DV�
WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\� IRU�'DPDJH� UHVXOWLQJ�
IURP�$FWLYLWLHV� 'DQJHURXV� WR� WKH� (QYLURQPHQW� DQG� WKH�
Directive 2004/35/CE of the European Parliament and 
RI�WKH�&RXQFLO�RQ�HQYLURQPHQWDO� OLDELOLW\�ZLWK�UHJDUG�WR�
WKH�SUHYHQWLRQ�DQG�UHPHG\LQJ�RI�HQYLURQPHQWDO�GDPDJH��
SURYLGH�VWDQGLQJ�IRU�1*2V�371 The 1998 Convention on 
Access to Information, Public Participation in Decision-
PDNLQJ�DQG�$FFHVV� WR�-XVWLFH� LQ�(QYLURQPHQWDO�0DWWHUV�
DOVR�JLYHV� VWDQGLQJ� WR�1*2V� WR� DFW� RQ�EHKDOI� RI� SXEOLF�
environmental interests. Victims may also be those des-
LJQDWHG� XQGHU� QDWLRQDO� ODZV� WR� DFW� DV� SXEOLF� WUXVWHHV� WR�
VDIHJXDUG�WKRVH�UHVRXUFHV�DQG�KHQFH�PD\�KDYH�WKH�OHJDO�
VWDQGLQJ� WR� VXH��7KH� FRQFHSW� RI� ³SXEOLF� WUXVW´� LQ�PDQ\�
MXULVGLFWLRQV�SURYLGHV�SURSHU�VWDQGLQJ�WR�GLIIHUHQW�GHVLJ-
nated persons to lay claims for restoration and clean-up 
LQ� FDVH� RI� DQ\� WUDQVERXQGDU\� GDPDJH�372 For example, 
XQGHU�WKH�8QLWHG�6WDWHV�2LO�3ROOXWLRQ�$FW��VXFK�D�ULJKW�LV�
JLYHQ�WR�WKH�8QLWHG�6WDWHV�*RYHUQPHQW��D�VWDWH��DQ�,QGLDQ�
WULEH�DQG�D�IRUHLJQ�*RYHUQPHQW��8QGHU�WKH�8QLWHG�6WDWHV�
Comprehensive Environmental Response, Compensa-
tion and Liability Act of 1980 (CERCLA), as amended 
in 1986 by the Superfund Amendments and Reauthori-
]DWLRQ�$FW�� ORFXV�VWDQGL�KDV�EHHQ�JLYHQ�RQO\� WR� WKH�IHG-
HUDO�*RYHUQPHQW��DXWKRUL]HG�UHSUHVHQWDWLYHV�RI�VWDWHV��DV�
WUXVWHHV�RI�QDWXUDO�UHVRXUFHV��RU�E\�GHVLJQDWHG�WUXVWHHV�RI�
Indian tribes. In some other jurisdictions, public author-
LWLHV� KDYH� EHHQ� JLYHQ� D� VLPLODU� ULJKW� RI� UHFRXUVH��7KXV��
1RUZHJLDQ�ODZ�SURYLGHV�VWDQGLQJ�WR�SULYDWH�RUJDQL]DWLRQV�
and societies to claim restoration costs. In France, some 
HQYLURQPHQWDO�DVVRFLDWLRQV�KDYH�EHHQ�JLYHQ� WKH�ULJKW� WR�
FODLP�FRPSHQVDWLRQ�LQ�FULPLQDO�FDVHV�LQYROYLQJ�YLRODWLRQ�
of certain environmental statutes. The Supreme Court of 
,QGLD�KDV�HQWHUWDLQHG�SHWLWLRQV�IURP�LQGLYLGXDOV�RU�JURXSV�
of individuals under its well-developed public interest 
OLWLJDWLRQ� FDVHV�RU� FODVV� DFWLRQ� VXLWV� WR�SURWHFW� WKH� HQYL-
URQPHQW�IURP�GDPDJH�DQG�KDV�DZDUGHG�FRPSHQVDWLRQ�WR�
victims of industrial and chemical pollution.373

370 See ,Q�WKH�0DWWHU�RI��2LO�6SLOO�E\�WKH�$PRFR�&DGL]�RII�WKH�FRDVW�
RI�)UDQFH�RQ�0DUFK���������, United States Court of Appeals for the 
Seventh Circuit, 954 F.2d 1279. See also M. C. Maffei, ORF��FLW� (foot-
note 346 above), p. 381.

371�6HH�DUWLFOH����RI�WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DPDJH�
UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW�DQG�DUWLFOH����
of Directive 2004/35/CE of the European Parliament and of the Council 
RQ�HQYLURQPHQWDO�OLDELOLW\�ZLWK�UHJDUG�WR�WKH�SUHYHQWLRQ�DQG�UHPHG\LQJ�
RI�HQYLURQPHQWDO�GDPDJH��IRRWQRWH�����DERYH���

372 P. Wetterstein, “A proprietary or possessory interest ...”, ORF��FLW� 
(footnote 323 above), pp. 50–51.

373 See Law Commission of India, 2QH�+XQGUHG�(LJKW\�6L[WK�5HSRUW�
RQ� 3URSRVDO� WR� &RQVWLWXWH� (QYLURQPHQWDO� &RXUWV, September 2003, 
S�� ��� �DYDLODEOH� DW� KWWS���ODZFRPPLVVLRQR¿QGLD�QLF�LQ�UHSRUWV�KWP���
Articles 32 and 226 of the Indian Constitution provide for writ jurisdic-
WLRQ�RI�WKH�6XSUHPH�&RXUW�DQG�WKH�+LJK�&RXUWV�RI�,QGLD�LQ�WKLV�UHJDUG��
The Courts have also used article 21 of the Indian Constitution and 
H[SDQGHG�WKH�PHDQLQJ�RI�³OLIH´�WR�LQFOXGH�WKH�³ULJKW�WR�D�KHDOWK\�HQYL-
URQPHQW´��6HH�DOVR�5D]]DTXH��RS��FLW� (footnote 367 above), pp. 314–
���������DQG������ZKHUH�WKH�DXWKRU�UHIHUV�WR�DUJXPHQWV�WKDW�WKH�OLEHUDO�
VWDQGLQJ�SURYLGHG�EHIRUH�WKH�FRXUWV�RI�%DQJODGHVK��,QGLD�DQG�3DNLVWDQ�
WR�EULQJ�HQYLURQPHQWDO�FDXVHV�RI�DFWLRQ�KDYH�OHG�WR�WKH�LPPRELOLW\�DQG�
LQHI¿FLHQF\� LQ�DGPLQLVWUDWLRQ�DV�ZHOO�DV� WKH�FORJJLQJ�RI�FDVHV�EHIRUH�
the courts. This contribution is noteworthy for the overall assessment 
RI�SURJUHVV�PDGH�DQG�UHIRUPV�QHHGHG�LQ�WKH�VXEFRQWLQHQW�WR�SURPRWH�
protection of the environment.

����� 3DUDJUDSK� �J�� GH¿QHV� ³RSHUDWRU´�� 7KHUH� LV� QR�
JHQHUDO�GH¿QLWLRQ�RI�³RSHUDWRU´�XQGHU� LQWHUQDWLRQDO� ODZ��
DOWKRXJK�WKH�WHUP�LV�HPSOR\HG�LQ�GRPHVWLF�ODZ374 and in 
WUHDW\�SUDFWLFH��,Q�WKH�ODWWHU��WKH�QXFOHDU�GDPDJH�UHJLPHV�
impose liability on the operator.375�7KH�GH¿QLWLRQ�RI�³RS-
HUDWRU´�ZRXOG�YDU\��KRZHYHU��GHSHQGLQJ�XSRQ�WKH�QDWXUH�
RI�WKH�DFWLYLW\��7KH�FKDQQHOOLQJ�RI�OLDELOLW\�RQWR�RQH�VLQJOH�
entity, whether owner or operator, is the hallmark of strict 
OLDELOLW\� UHJLPHV��7KXV�� VRPH� SHUVRQ� RWKHU� WKDQ� WKH� RS-
HUDWRU�PD\�EH�VSHFL¿FDOO\� LGHQWL¿HG�DV� OLDEOH�GHSHQGLQJ�
RQ�WKH�LQWHUHVWV�LQYROYHG�LQ�UHVSHFW�RI�D�SDUWLFXODU�KD]DUG-
ous activity. For example, at the 1969 Conference lead-
LQJ�WR�WKH�DGRSWLRQ�RI�WKH������,QWHUQDWLRQDO�&RQYHQWLRQ�
RQ�&LYLO� /LDELOLW\� IRU� 3ROOXWLRQ�'DPDJH�� WKH� SRVVLELOLW\�
H[LVWHG�RI�LPSRVLQJ�OLDELOLW\�RQ�WKH�VKLSRZQHU�RU�WKH�FDUJR�
owner or both.376�8QGHU�DQ�DJUHHG�FRPSURPLVH��WKH�VKLS-
owner was made strictly liable.377

����� 7KH� GUDIW� SULQFLSOHV� HQYLVDJH� WKH� GH¿QLWLRQ� RI�
“operator” in functional terms and it is based on a fac-
tual determination as to who has use, control and direc-
WLRQ�RI� WKH�REMHFW�DW� WKH�UHOHYDQW� WLPH��6XFK�D�GH¿QLWLRQ�

374 For domestic law, see, for example, the 1990 Oil Pollution Act 
�IRRWQRWH�����DERYH���LQ�ZKLFK�WKH�IROORZLQJ�LQGLYLGXDOV�PD\�EH�KHOG�
liable: (a) a responsible party such as the owner or operator of a ves-
VHO��RQVKRUH�DQG�RIIVKRUH�IDFLOLW\��GHHSZDWHU�SRUW�DQG�SLSHOLQH���b) the 
³JXDUDQWRU´��WKH�³SHUVRQ�RWKHU�WKDQ�WKH�UHVSRQVLEOH�SDUW\��ZKR�SURYLGHV�
HYLGHQFH� RI� ¿QDQFLDO� UHVSRQVLELOLW\� IRU� D� UHVSRQVLEOH� SDUW\´�� DQG� �F) 
WKLUG� SDUWLHV� �LQGLYLGXDOV� RWKHU� WKDQ� WKRVH�PHQWLRQHG� LQ� WKH� ¿UVW� WZR�
FDWHJRULHV��WKHLU�DJHQWV�RU�HPSOR\HHV�RU�WKHLU�LQGHSHQGHQW�FRQWUDFWRUV��
whose conduct is the sole cause of injury). See also the United States 
Comprehensive Environmental Response, Compensation and Liability 
Act (CERCLA) (footnote 351 above).

375 See, for example, the Convention on third party liability in the 
¿HOG�RI�QXFOHDU�HQHUJ\�DQG�WKH�3URWRFRO�WR�DPHQG�WKH�&RQYHQWLRQ�RQ�
7KLUG�3DUW\�/LDELOLW\� LQ� WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI����-XO\�������
as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982: “ ‘operator’ in relation to a nuclear 
LQVWDOODWLRQ�PHDQV�WR�WKH�SHUVRQ�GHVLJQDWHG�RU�UHFRJQLVHG�E\�WKH�FRPSH-
tent public authority as the operator of that installation” (common arti-
cle 1 (vi)). See also the Vienna Convention on civil liability for nuclear 
GDPDJH��RSHUDWRU���DUWLFOH�,9���WKH�3URWRFRO�WR�DPHQG�WKH�9LHQQD�&RQ-
YHQWLRQ�RQ�FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH��³RSHUDWRU´���DUWLFOH����F����
and the Convention on the Liability of Operators of Nuclear Ships (“op-
erator of nuclear ships”) (article II).

376 See 2I¿FLDO�5HFRUGV�RI� WKH� ,QWHUQDWLRQDO�/HJDO�&RQIHUHQFH�RQ�
0DULQH�3ROOXWLRQ�'DPDJH������, Inter-Governmental Maritime Con-
VXOWDWLYH�2UJDQL]DWLRQ��������/(*�&21)�&���65��±�����FLWHG�LQ�'��:��
Abecassis and R. L. Jarashow, 2LO�3ROOXWLRQ�IURP�6KLSV��,QWHUQDWLRQDO��
8QLWHG�.LQJGRP�DQG�8QLWHG�6WDWHV�/DZ�DQG�3UDFWLFH, 2nd ed., London, 
6WHYHQV�DQG�6RQV��������S�������6RPH�UHJLPHV�WKDW�DWWDFK�OLDELOLW\�WR�WKH�
shipowner are the 1992 Protocol to amend the International Convention 
RQ�&LYLO�/LDELOLW\�IRU�3ROOXWLRQ�'DPDJH��DUW��,,,��SDUD������WKH�,QWHUQD-
WLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�%XQNHU�2LO�3ROOXWLRQ�'DPDJH�
�DUW������DQG�WKH������,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�/LDELOLW\�DQG�&RP-
SHQVDWLRQ�IRU�'DPDJH�LQ�&RQQHFWLRQ�ZLWK�WKH�&DUULDJH�RI�+D]DUGRXV�
and Noxious Substances by Sea (HNS Convention) (art. 7, para. 1).

377�6HH�DOVR� WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\� IRU�'DPDJH�FDXVHG�
GXULQJ�&DUULDJH�RI�'DQJHURXV�*RRGV�E\�5RDG��5DLO�DQG�,QODQG�1DYL-
JDWLRQ�9HVVHOV��&57'���ZKLFK�GH¿QHV�³FDUULHU´�ZLWK�UHVSHFW�WR�LQODQG�
QDYLJDWLRQ�YHVVHOV�DV�³WKH�SHUVRQ�ZKR�DW�WKH�WLPH�RI�WKH�LQFLGHQW�FRQ-
WUROV�WKH�XVH�RI�WKH�YHKLFOH�RQ�ERDUG�ZKLFK�WKH�GDQJHURXV�JRRGV�DUH�FDU-
ULHG´��DUW�����SDUD������WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�
2LO�3ROOXWLRQ�'DPDJH�UHVXOWLQJ�IURP�([SORUDWLRQ�IRU�DQG�([SORLWDWLRQ�
RI�6HDEHG�0LQHUDO�5HVRXUFHV�GH¿QHV�WKH�RSHUDWRU�RI�D�FRQWLQHQWDO�VKHOI�
LQVWDOODWLRQ�WR�LQFOXGH��LQ�WKH�DEVHQFH�RI�D�GHVLJQDWLRQ�E\�D�&RQWUDFWLQJ�
Party, “the person who is in overall control of the activities carried on at 
WKH�LQVWDOODWLRQ´��DUW�����SDUD������DQG�XQGHU�WKH�(8�'LUHFWLYH���������
CE of the European Parliament and of the Council on environmental 
OLDELOLW\�ZLWK�UHJDUG�WR�WKH�SUHYHQWLRQ�DQG�UHPHG\LQJ�RI�HQYLURQPHQWDO�
GDPDJH��IRRWQRWH�����DERYH���ZKLFK�DWWDFKHV�OLDELOLW\�WR�WKH�RSHUDWRU��
WKH�WHUP�³RSHUDWRU´�LQFOXGHV�DQ\�QDWXUDO�RU�OHJDO��SULYDWH�RU�SXEOLF�SHU-
son who operates or controls the occupational activity.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

LV�JHQHUDOO\�LQ�FRQIRUPLW\�ZLWK�QRWLRQV�SUHYDLOLQJ�LQ�FLYLO�
law.378�0RUH�JHQHUDOO\��ZKLOH�QR�EDVLF�GH¿QLWLRQ�RI�³RS-
HUDWRU´�KDV�EHHQ�GHYHORSHG��³UHFRJQLWLRQ�KDV�EHHQ�JDLQHG�
IRU�WKH�QRWLRQ�WKDW�E\�RSHUDWRU�LV�PHDQW�RQH�LQ�DFWXDO��OHJDO�
RU�HFRQRPLF�FRQWURO�RI�WKH�SROOXWLQJ�DFWLYLW\´�379

(33) The term “command” connotes an ability to use 
or control some instrumentality. Thus it may include the 
SHUVRQ�PDNLQJ�XVH�RI�DQ�DLUFUDIW�DW�WKH�WLPH�RI�WKH�GDP-
DJH��RU�WKH�RZQHU�RI�WKH�DLUFUDIW�LI�KH�UHWDLQHG�WKH�ULJKWV�
RI�QDYLJDWLRQ�380 It should be clear, however, that the term 
“operator” would not include employees who work or are 
in control of the activity at the relevant time.381 The term 
³FRQWURO´�GHQRWHV�SRZHU�RU� DXWKRULW\� WR�PDQDJH��GLUHFW��
UHJXODWH�� DGPLQLVWHU� RU� RYHUVHH�382 This could cover the 
person to whom decisive power over the technical func-
WLRQLQJ� RI� DQ� DFWLYLW\� KDV� EHHQ� GHOHJDWHG�� LQFOXGLQJ� WKH�
KROGHU�RI�D�SHUPLW�RU�DXWKRUL]DWLRQ�IRU�VXFK�DQ�DFWLYLW\�RU�
WKH�SHUVRQ� UHJLVWHULQJ�RU�QRWLI\LQJ�VXFK�DQ�DFWLYLW\�383 It 
may also include a parent company or other related entity, 
whether corporate or not, particularly if that entity has 
actual control of the operation.384 An operator may be a 
SXEOLF�RU�SULYDWH�HQWLW\��,W�LV�HQYLVDJHG�WKDW�D�6WDWH�FRXOG�
EH�DQ�RSHUDWRU�IRU�SXUSRVHV�RI�WKH�SUHVHQW�GH¿QLWLRQ�

(34) The phrase “at the time of the incident” is intended 
to establish a connection between the operator and the 
transboundary harm. The looser and less concrete the link 
between the incident in question and the property claimed 
WR� KDYH� EHHQ� GDPDJHG�� WKH� OHVV� FHUWDLQ� WKH� ULJKW� WR� JHW�
compensation.

378�6HH�(��5HLG�� ³/LDELOLW\� IRU�GDQJHURXV�DFWLYLWLHV�� D� FRPSDUDWLYH�
analysis”, ,QWHUQDWLRQDO� DQG� &RPSDUDWLYH� /DZ� 4XDUWHUO\, vol. 48 
(October 1999), pp. 731–756, at p. 755.

379 M.-L. Larsson, 7KH� /DZ� RI� (QYLURQPHQWDO� 'DPDJH�� /LDELOLW\�
DQG�5HSDUDWLRQ��7KH�+DJXH��.OXZHU�/DZ�,QWHUQDWLRQDO��������S������

380�6HH�WKH�&RQYHQWLRQ�RQ�GDPDJH�FDXVHG�E\�IRUHLJQ�DLUFUDIW�WR�WKLUG�
parties on the surface (article 12).

381 See article 2 (F) of Annex VI to the Protocol on Environmental 
3URWHFWLRQ�WR�WKH�$QWDUFWLF�7UHDW\�RQ�/LDELOLW\�$ULVLQJ�)URP�(QYLURQ-
PHQWDO�(PHUJHQFLHV��³�µRSHUDWRU¶�PHDQV�DQ\�QDWXUDO�RU�MXULGLFDO�SHUVRQ��
ZKHWKHU�JRYHUQPHQWDO�RU�QRQ�JRYHUQPHQWDO��ZKLFK�RUJDQLVHV�DFWLYLWLHV�
to be carried out in the Antarctic Treaty area. An operator does not 
include a natural person who is an employee, contractor, subcontractor, 
RU�DJHQW�RI��RU�ZKR�LV� LQ� WKH�VHUYLFH�RI��D�QDWXUDO�RU� MXULGLFDO�SHUVRQ��
ZKHWKHU�JRYHUQPHQWDO�RU�QRQ�JRYHUQPHQWDO��ZKLFK�RUJDQLVHV�DFWLYLWLHV�
to be carried out in the Antarctic Treaty area, and does not include a 
MXULGLFDO�SHUVRQ�WKDW�LV�D�FRQWUDFWRU�RU�VXEFRQWUDFWRU�DFWLQJ�RQ�EHKDOI�RI�
a State operator”.

382�7KH�GH¿QLWLRQ�RI�³VKLS�RZQHU´� LQ� WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�
on Civil Liability for Bunker Oil Pollution is broad. It includes “the 
UHJLVWHUHG�RZQHU��EDUHERDW�FKDUWHUHU��PDQDJHU�DQG�RSHUDWRU�RI�WKH�VKLS´�
(art. 1, para. 3).

383 See Directive 2004/35/CE of the European Parliament and of the 
&RXQFLO�RQ�HQYLURQPHQWDO� OLDELOLW\�ZLWK� UHJDUG� WR� WKH�SUHYHQWLRQ�DQG�
UHPHG\LQJ�RI� HQYLURQPHQWDO� GDPDJH� �IRRWQRWH�����DERYH��� DUWLFOH����
para. 6.

384�8QGHU�DUWLFOH���RI�WKH�&RQYHQWLRQ�RQ�WKH�5HJXODWLRQ�RI�$QWDUFWLF�
Mineral Resource Activities (CRAMRA), the primary liability lies with 
the operator��ZKLFK�LV�GH¿QHG�LQ�DUWLFOH����SDUDJUDSK����DV�³D�3DUW\��RU�
DQ�DJHQF\�RU�LQVWUXPHQWDOLW\�RI�D�3DUW\��RU�D�MXULGLFDO�SHUVRQ�HVWDEOLVKHG�
XQGHU�WKH�ODZ�RI�D�3DUW\��RU�D�MRLQW�YHQWXUH�FRQVLVWLQJ�H[FOXVLYHO\�RI�DQ\�
FRPELQDWLRQ�RI�WKH�IRUHJRLQJ´��3XUVXDQW�WR�VHFWLRQ������RI�WKH�6WDQGDUG�
FODXVHV�IRU�H[SORUDWLRQ�FRQWUDFW�DQQH[HG�WR�WKH�5HJXODWLRQV�RQ�WKH�3URV-
SHFWLQJ�DQG�([SORUDWLRQ�IRU�3RO\PHWDOOLF�1RGXOHV�LQ�WKH�$UHD�DGRSWHG�
by the International Seabed Authority on 13 July 2000, the FRQWUDFWRU 
LV�³OLDEOH�IRU�WKH�DFWXDO�DPRXQW�RI�DQ\�GDPDJH��LQFOXGLQJ�GDPDJH�WR�WKH�
PDULQH�HQYLURQPHQW��DULVLQJ�RXW�RI�LWV�ZURQJIXO�DFWV�RU�RPLVVLRQV��DQG�
WKRVH�RI�LWV�HPSOR\HHV��VXEFRQWUDFWRUV��DJHQWV�DQG�DOO�SHUVRQV�HQJDJHG�
LQ�ZRUNLQJ�RU�DFWLQJ�IRU�WKHP´��,6%$���$�����$QQH[����&ODXVH�����

3ULQFLSOH���� 3XUSRVHV

7KH�SXUSRVHV�RI�WKH�SUHVHQW�GUDIW�SULQFLSOHV�DUH�

(a�� WR�HQVXUH�SURPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ�
WR�YLFWLPV�RI�WUDQVERXQGDU\�GDPDJH��DQG

(b�� WR� SUHVHUYH� DQG� SURWHFW� WKH� HQYLURQPHQW� LQ�
WKH� HYHQW� RI� WUDQVERXQGDU\� GDPDJH�� HVSHFLDOO\� ZLWK�
UHVSHFW� WR�PLWLJDWLRQ� RI� GDPDJH� WR� WKH� HQYLURQPHQW�
DQG�LWV�UHVWRUDWLRQ�RU�UHLQVWDWHPHQW�

Commentary

(1) The two-fold purpose of the present draft principles 
LV�WR�HQVXUH�SURWHFWLRQ�WR�YLFWLPV�VXIIHULQJ�GDPDJH�IURP�
transboundary harm and to preserve and protect the envi-
ronment per se as common resource of the community.

���� 7KH�SXUSRVH�RI�HQVXULQJ�SURWHFWLRQ� WR�YLFWLPV�VXI-
IHULQJ� GDPDJH� IURP� WUDQVERXQGDU\� KDUP� KDV� EHHQ� DQ�
essential element from the inception of the study of the 
topic by the Commission. In his schematic outline, Robert 
Q. Quentin-Baxter focused on the need to protect victims, 
which required “measures of prevention that as far as pos-
sible avoid a risk of loss or injury and, in so far as that is 
not possible, measures of reparation”, so that “an inno-
cent victim should not be left to bear his loss or injury”.385 
The former consideration is already addressed by the draft 
articles on prevention.386

(3) The notion of prompt and adequate compensation 
LQ�SDUDJUDSK��a��UHÀHFWV�WKH�XQGHUVWDQGLQJ�DQG�WKH�GHVLUH�
WKDW�YLFWLPV�RI�WUDQVERXQGDU\�GDPDJH�VKRXOG�QRW�KDYH�WR�
ZDLW�ORQJ�LQ�RUGHU�WR�EH�FRPSHQVDWHG��7KH�LPSRUWDQFH�RI�
HQVXULQJ�SURPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ�WR�YLFWLPV�RI�
WUDQVERXQGDU\�GDPDJH�KDV�LWV�XQGHUO\LQJ�SUHPLVH�LQ�WKH�
Trail Smelter arbitration387 and the Corfu Channel case,388 
as further elaborated and encapsulated in principle 21 of 
the Stockholm Declaration, namely:

States have, in accordance with the Charter of the United Nations 
DQG� WKH�SULQFLSOHV�RI� LQWHUQDWLRQDO� ODZ�� WKH� VRYHUHLJQ� ULJKW� WR� H[SORLW�
their own resources pursuant to their own environmental policies, and 
the responsibility to ensure that activities within their jurisdiction or 
FRQWURO�GR�QRW�FDXVH�GDPDJH�WR�WKH�HQYLURQPHQW�RI�RWKHU�6WDWHV�RU�RI�
areas beyond the limits of national jurisdiction.389

(4) The notion of liability and compensation for victims 
LV�DOVR�UHÀHFWHG�LQ�SULQFLSOH����RI�WKH�6WRFNKROP�'HFODUD-
tion, wherein a common conviction is expressed that:

385�<HDUERRN�«� ������ vol. II (Part One), document A/CN.4/360, 
p. 63, para. 53 (schematic outline, section 5, paras. 2–3).

386 See footnote 292 above.
387 “[U]nder the principles of international law, … no State has the 

ULJKW� WR� XVH�RU� SHUPLW� WKH�XVH�RI� LWV� WHUULWRU\� LQ� VXFK� D�PDQQHU� DV� WR�
cause injury by fumes in or to the territory of another or the properties 
or persons therein, when the case is of serious consequences and the 
LQMXU\�LV�HVWDEOLVKHG�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH´��Trail Smelter 
(see footnote 226 above), p. 1965).

388�,Q� WKLV�FDVH�� WKH�&RXUW� VWDWHG� WKDW� LW�ZDV�³HYHU\�6WDWH¶V�REOLJD-
WLRQ�QRW�WR�DOORZ�NQRZLQJO\�LWV�WHUULWRU\�WR�EH�XVHG�IRU�DFWV�FRQWUDU\�WR�
WKH�ULJKWV�RI�RWKHU�6WDWHV´��Corfu Channel (see footnote 197 above), at 
p. 22).

389 See footnote 312 above.



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

States shall co-operate to develop further the international law 
UHJDUGLQJ� OLDELOLW\�DQG�FRPSHQVDWLRQ� IRU� WKH�YLFWLPV�RI�SROOXWLRQ�DQG�
RWKHU�HQYLURQPHQWDO�GDPDJH�FDXVHG�E\�DFWLYLWLHV�ZLWKLQ�WKH�MXULVGLFWLRQ�
or control of such States to areas beyond their jurisdiction.390

(5) This is further addressed more broadly in princi-
ple 13 of the Rio Declaration:

6WDWHV� VKDOO�GHYHORS�QDWLRQDO� ODZ� UHJDUGLQJ� OLDELOLW\� DQG�FRPSHQ-
VDWLRQ� IRU� WKH� YLFWLPV� RI� SROOXWLRQ� DQG� RWKHU� HQYLURQPHQWDO� GDPDJH��
States shall also cooperate in an expeditious and more determined man-
QHU�WR�GHYHORS�IXUWKHU�LQWHUQDWLRQDO�ODZ�UHJDUGLQJ�OLDELOLW\�DQG�FRPSHQ-
VDWLRQ�IRU�DGYHUVH�HIIHFWV�RI�HQYLURQPHQWDO�GDPDJH�FDXVHG�E\�DFWLYLWLHV�
within their jurisdiction or control to areas beyond their jurisdiction.391

While the principles in these Declarations are not intended 
WR�JLYH� ULVH� WR� OHJDOO\�ELQGLQJ�REOLJDWLRQV�� WKH\�GHPRQ-
strate aspirations and preferences of the international 
community.392

���� 3DUDJUDSK��b) JLYHV�D�SURPLQHQW�SODFH�WR�WKH�SURWHF-
tion and preservation of the environment and to the asso-
FLDWHG�REOLJDWLRQV� WR�PLWLJDWH� WKH�GDPDJH�DQG� WR�UHVWRUH�
RU�UHLQVWDWH�WKH�VDPH�WR�LWV�RULJLQDO�FRQGLWLRQ�WR�WKH�H[WHQW�
SRVVLEOH��7KXV��LW�HPSKDVL]HV�WKH�PRUH�UHFHQW�FRQFHUQ�RI�
WKH� LQWHUQDWLRQDO� FRPPXQLW\� WR� UHFRJQL]H� SURWHFWLRQ� RI�
the environment per se�DV�D�YDOXH�E\�LWVHOI�ZLWKRXW�KDYLQJ�
WR�EH�VHHQ�RQO\�LQ�WKH�FRQWH[W�RI�GDPDJH�WR�SHUVRQV�DQG�
SURSHUW\��,W�UHÀHFWV�WKH�SROLF\�WR�SUHVHUYH�WKH�HQYLURQPHQW�
DV�D�YDOXDEOH�UHVRXUFH�QRW�RQO\�IRU�WKH�EHQH¿W�RI�WKH�SUH-
VHQW� JHQHUDWLRQ� EXW� DOVR� IRU� IXWXUH� JHQHUDWLRQV�� ,Q� YLHZ�
of its novelty and the common interest in its protection, 
LW�LV�LPSRUWDQW�WR�HPSKDVL]H�WKDW�GDPDJH�WR�HQYLURQPHQW�
per se� FRXOG� FRQVWLWXWH� GDPDJH� VXEMHFW� WR� SURPSW� DQG�
adequate compensation, which includes reimbursement 
of reasonable costs of response and restoration or rein-
statement measures undertaken.

(7) The aim is not to restore or return the environment 
WR� LWV� RULJLQDO� VWDWH� EXW� WR� HQDEOH� LW� WR�PDLQWDLQ� LWV� SHU-
manent functions. In the process it is not expected that 
expenditures disproportionate to the results desired would 
be incurred and such costs should be reasonable. Where 
restoration or reinstatement of the environment is not pos-
sible, it is reasonable to introduce the equivalent of those 
components into the environment.393

���� ,Q�JHQHUDO�WHUPV��DV�QRWHG�DERYH�LQ�WKH�FRPPHQWDU\�
RQ�WKH�³8VH�RI�WHUPV´�ZLWK�UHVSHFW�WR�VXESDUDJUDSKV��LLL�±
�Y���WKH�HDUOLHU�UHOXFWDQFH�WR�DFFHSW�OLDELOLW\�IRU�GDPDJH�WR�

390 ,GHP�
391 See footnote 301 above.
392�%LUQLH� DQG�%R\OH� QRWH� WKDW� ³>W@KHVH� SULQFLSOHV� DOO� UHÀHFW�PRUH�

UHFHQW�GHYHORSPHQWV�LQ�LQWHUQDWLRQDO�ODZ�DQG�VWDWH�SUDFWLFH��WKHLU�SUH-
VHQW�VWDWXV�DV�SULQFLSOHV�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ�LV�PRUH�TXHVWLRQ-
able, but the evidence of consensus support provided by the Rio Dec-
ODUDWLRQ�LV�DQ�LPSRUWDQW�LQGLFDWLRQ�RI�WKHLU�HPHUJLQJ�OHJDO�VLJQL¿FDQFH´�
(Birnie and Boyle, International Law ..., RS��FLW� (footnote 306 above), 
at p. 105).

393�)RU�DQ�DQDO\VLV�RI�WKH�GH¿QLWLRQ�RI�³HQYLURQPHQW´�DQG�WKH�FRP-
SHQVDEOH� HOHPHQWV� RI� GDPDJH� WR� WKH� HQYLURQPHQW�� VHH� WKH� HOHYHQWK�
UHSRUW�RQ�LQWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�
of acts not prohibited by international law of the Special Rapporteur 
-XOLR�%DUER]D� �IRRWQRWH� ���� DERYH��� DW� S�� ���� SDUD�� ����)RU� DQ� LQWHU-
HVWLQJ�DFFRXQW�RI�WKH�SUREOHP�RI�GDPDJH��GH¿QLWLRQ�RI�KDUP��GDPDJH��
DGYHUVH�HIIHFWV�DQG�GDPDJH�YDOXDWLRQ��VHH�0��$��)LW]PDXULFH��³,QWHUQD-
tional protection of the environment”, &ROOHFWHG�&RXUVHV�RI�WKH�+DJXH�
$FDGHP\�RI�,QWHUQDWLRQDO�/DZ������, vol. 293 (2002), pp. 9 et seq., at 
pp. 225–233.

environment per se��ZLWKRXW�OLQNLQJ�VXFK�GDPDJH�WR�GDP-
DJH�WR�SHUVRQV�RU�SURSHUW\394�LV�JUDGXDOO\�GLVDSSHDULQJ�395 
,Q�WKH�FDVH�RI�GDPDJH�WR�QDWXUDO�UHVRXUFHV�RU�WKH�HQYLURQ-
PHQW��WKHUH�LV�D�ULJKW�RI�FRPSHQVDWLRQ�RU�UHLPEXUVHPHQW�
for costs incurred by way of reasonable preventive, resto-
ration or reinstatement measures. This is further limited in 
the case of some conventions to measures DFWXDOO\ under-
WDNHQ��H[FOXGLQJ�ORVV�RI�SUR¿W�IURP�WKH�LPSDLUPHQW�RI�WKH�
environment.396

���� 7KH�6WDWH�RU�DQ\�RWKHU�SXEOLF�DJHQF\�ZKLFK�VWHSV�LQ�
to undertake response or restoration measures may recover 
the costs later for such operations from the operator. For 
example, such is the case under the United States Com-
prehensive Environmental Response, Compensation and 
Liability Act of 1980 (CERCLA). The Statute establishes 
the Superfund with tax dollars to be replenished by the 
costs recovered from liable parties, to pay for clean-ups 

394�)RU�FRQWUDVWLQJ�UHVXOWV��VHH�%OXH�&LUFOH�,QGXVWULHV�SOF v. 0LQLVWU\�
RI�'HIHQFH�� 7KH�$OO� (QJODQG� /DZ�5HSRUWV� ����, vol. 3, p. 385, and 
0HUOLQ�DQG�DQRWKHU v. %ULWLVK�1XFOHDU�)XHOV�SOF��7KH�$OO�(QJODQG�/DZ�
5HSRUWV�����, vol. 3, p. 711. 

395�)RU� GLI¿FXOWLHV� LQYROYHG� LQ� FODLPV� FRQFHUQLQJ� HFRORJLFDO� GDP-
DJH�DQG�SURVSHFWV��VHH�WKH�Patmos and +DYHQ�FDVHV��6HH�JHQHUDOO\�$��
Bianchi, “Harm to the environment in Italian practice: the interaction 
of international law and domestic law”, in P. Wetterstein (ed.), RS��FLW� 
(footnote 323 above), p. 103, at 113–129. See also Maffei, ORF�� FLW� 
�IRRWQRWH�����DERYH���S�������DW�SS�����±�����DQG�'��2QJ��³7KH�UHOD-
WLRQVKLS�EHWZHHQ�HQYLURQPHQWDO�GDPDJH�DQG�SROOXWLRQ��PDULQH�RLO�SRO-
OXWLRQ�ODZV�LQ�0DOD\VLD�DQG�6LQJDSRUH´��LQ�0��%RZPDQ�DQG�$��%R\OH�
(eds.), RS��FLW��(footnote 333 above), p. 191, at 201–204. See also Sands, 
RS��FLW� (footnote 362 above), at pp. 918–922. See also the 1979 Antonio 
*UDPVFL�incident and the 1987 $QWRQLR�*UDPVFL�incident (IOPC Fund, 
5HSRUW�RQ�WKH�$FWLYLWLHV�RI�WKH�,QWHUQDWLRQDO�2LO�3ROOXWLRQ�&RPSHQVD�
WLRQ�)XQG� GXULQJ� ������ LELG���$QQXDO�5HSRUW� ������ S�� ���� DQG� LELG���
$QQXDO�5HSRUW� ������ S�� ����� 6HH� DOVR�� JHQHUDOO\��:��&KDR��Pollution 
IURP� WKH�&DUULDJH� RI�2LO� E\� 6HD�� /LDELOLW\� DQG�&RPSHQVDWLRQ, Lon-
don, Kluwer, 1996, pp. 361–366: the IOPC Fund resolution No. 3 of 
17 October 1980 did not allow the court to assess compensation to be 
SDLG�E\�WKH�)XQG�³RQ�WKH�EDVLV�RI�DQ�DEVWUDFW�TXDQWL¿FDWLRQ�RI�GDPDJH�
calculated in accordance with theoretical models” (FUND/A/ES.1/13, 
Annex I). In the $PRFR�&DGL] case (see footnote 370 above), the North-
ern District Court of Illinois ordered Amoco Oil Corporation to pay 
������PLOOLRQ�LQ�¿QHV²����PLOOLRQ�IRU�WKH�FRVWV�RI�WKH�VSLOO�DQG�����
PLOOLRQ�LQ�LQWHUHVW��,W�GHQLHG�FRPSHQVDWLRQ�IRU�QRQ�HFRQRPLF�GDPDJH��
,W�WKXV�GLVPLVVHG�FODLPV�FRQFHUQLQJ�ORVW�LPDJH�DQG�HFRORJLFDO�GDPDJH��
The Court noted: “it is true that the commune was unable for a time to 
SURYLGH�FOHDQ�EHDFKHV�IRU�WKH�XVH�RI�LWV�FLWL]HQV��DQG�WKDW�LW�FRXOG�QRW�
PDLQWDLQ�WKH�QRUPDO�SHDFH��TXLHW��DQG�IUHHGRP�IURP�WKH�GHQVH�WUDI¿F�
which would have been the normal condition of the commune absent 
the cleanup efforts”, but concluded that the “loss of enjoyment claim 
by the communes is not a claim maintainable under French law” (Maf-
fei, ORF��FLW���IRRWQRWH�����DERYH���S��������&RQFHUQLQJ�ORVW�LPDJH��WKH�
Court observed that the plaintiffs’ claim was compensable in measur-
DEOH�GDPDJH��WR�WKH�H[WHQW�WKDW�LW�FRXOG�EH�GHPRQVWUDWHG�WKDW�WKLV�ORVV�RI�
LPDJH�UHVXOWHG�LQ�VSHFL¿F�FRQVHTXHQWLDO�KDUP�WR�WKH�FRPPXQH by virtue 
RI�WRXULVWV�DQG�YLVLWRUV�ZKR�PLJKW�RWKHUZLVH�KDYH�FRPH�VWD\LQJ�DZD\��
Yet this is precisely the subject matter of the individual claims for dam-
DJHV�E\�KRWHOV��UHVWDXUDQWV��FDPSJURXQGV��DQG�RWKHU�EXVLQHVVHV�ZLWKLQ�
the FRPPXQHV��$V� UHJDUGV� HFRORJLFDO� GDPDJH�� WKH� &RXUW� GHDOW� ZLWK�
SUREOHPV�RI�HYDOXDWLQJ�³WKH�VSHFLHV�NLOOHG�LQ�WKH�LQWHUWLGDO�]RQH�E\�WKH�
RLO�VSLOO´�DQG�REVHUYHG�WKDW�³WKLV�FODLPHG�GDPDJH�LV�VXEMHFW�WR�WKH�SULQ-
ciple of res nullius DQG�LV�QRW�FRPSHQVDEOH�IRU�ODFN�RI�VWDQGLQJ�RI�DQ\�
person or entity to claim therefor” (LELG�, at pp. 393–394). See also In 
WKH�0DWWHU�RI�WKH�3HRSOH�RI�(QHZHWDN (footnote 369 above), before the 
Marshall Islands Nuclear Claims Tribunal. The Tribunal had an oppor-
tunity to consider whether restoration was an appropriate remedy for 
ORVV�LQFXUUHG�E\�WKH�SHRSOH�RI�WKH�(QHZHWDN�$WROO�DULVLQJ�IURP�QXFOHDU�
tests conducted by the United States. It awarded clean-up and reha-
ELOLWDWLRQ�FRVWV�DV�IROORZV������PLOOLRQ�IRU�VRLO�UHPRYDO��������PLOOLRQ 
IRU� SRWDVVLXP� WUHDWPHQW�� ������PLOOLRQ� IRU� VRLO� GLVSRVDO� �FDXVHZD\���
����PLOOLRQ�IRU�FOHDQ�XS�RI�SOXWRQLXP��������PLOOLRQ�IRU�VXUYH\V��DQG�
������PLOOLRQ�IRU�VRLO�UHKDELOLWDWLRQ�DQG�UHYHJHWDWLRQ��SS������±������

396�6HH�JHQHUDOO\�WKH�FRPPHQWDU\�WR�GUDIW�SULQFLSOH���DERYH�



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

LI� QHFHVVDU\�� 7KH� 8QLWHG� 6WDWHV� (QYLURQPHQWDO�$JHQF\�
operates the Superfund and has the broad powers to inves-
WLJDWH�FRQWDPLQDWLRQ��VHOHFW�DSSURSULDWH�UHPHGLDO�DFWLRQV�
and either order liable parties to perform the clean-up or 
do the work itself and recover its costs.397

(10) In addition to the present purposes, the draft princi-
SOHV�VHUYH�RU�LPSO\�WKH�VHUYLQJ�RI�RWKHU�REMHFWLYHV��LQFOXG-
LQJ���a��SURYLGLQJ�LQFHQWLYHV�WR�WKH�RSHUDWRU�DQG�RWKHU�UHO-
HYDQW�SHUVRQV�RU�HQWLWLHV�WR�SUHYHQW�WUDQVERXQGDU\�GDPDJH�
IURP�KD]DUGRXV�DFWLYLWLHV�� �b�� UHVROYLQJ�GLVSXWHV�DPRQJ�
6WDWHV� FRQFHUQLQJ� WUDQVERXQGDU\� GDPDJH� LQ� D� SHDFHIXO�
PDQQHU� WKDW� SURPRWHV� IULHQGO\� UHODWLRQV� DPRQJ� 6WDWHV��
(F�� SUHVHUYLQJ� DQG� SURPRWLQJ� WKH� YLDELOLW\� RI� HFRQRPLF�
activities that are important to the welfare of States and 
SHRSOHV��DQG��G��SURYLGLQJ�FRPSHQVDWLRQ�LQ�D�PDQQHU�WKDW�
is predictable, equitable, expeditious and cost-effective. 
Wherever possible, the draft principles should be inter-
preted and applied so as to further all these objectives.398

����� ,Q�SDUWLFXODU��WKH�SULQFLSOH�RI�HQVXULQJ�³SURPSW�DQG�
adequate” compensation by the operator should be per-
FHLYHG�IURP�WKH�SHUVSHFWLYH�RI�DFKLHYLQJ�³FRVW�LQWHUQDOL-
]DWLRQ´��ZKLFK�FRQVWLWXWHG�WKH�FRUH��LQ�LWV�RULJLQV��RI�WKH�
³SROOXWHU�SD\V´�SULQFLSOH��,W�LV�D�SULQFLSOH�WKDW�DUJXHV�IRU�
LQWHUQDOL]LQJ�WKH�WUXH�HFRQRPLF�FRVWV�RI�SROOXWLRQ�FRQWURO��
clean-up and protection measures within the costs of the 
operation of the activity itself. It thus attempted to ensure 
that Governments did not distort the costs of international 
WUDGH�DQG�LQYHVWPHQW�E\�VXEVLGL]LQJ�WKHVH�HQYLURQPHQWDO�
costs. This policy was endorsed in the policy of OECD 
and the European Union. The contexts in which the prin-
FLSOH�ZDV�HQGRUVHG�KDYH�HQYLVDJHG�WKHLU�RZQ�YDULDWLRQV�LQ�
its implementation.

(12) In one sense, the “polluter pays” principle seeks to 
provide an incentive for the operator and other relevant 
SHUVRQV�RU� HQWLWLHV� WR�SUHYHQW� D�KD]DUGRXV� DFWLYLW\� IURP�
FDXVLQJ�WUDQVERXQGDU\�GDPDJH��7KH�SULQFLSOH�LV�UHIHUUHG�
to in a number of international instruments. It appears in 
YHU\�JHQHUDO�WHUPV�DV�SULQFLSOH����RI�WKH�5LR�'HFODUDWLRQ�

1DWLRQDO� DXWKRULWLHV� VKRXOG�HQGHDYRXU� WR�SURPRWH� WKH� LQWHUQDOL]D-
WLRQ�RI�HQYLURQPHQWDO�FRVWV�DQG�WKH�XVH�RI�HFRQRPLF�LQVWUXPHQWV��WDNLQJ�
into account the approach that the polluter should, in principle, bear 
WKH�FRVW�RI�SROOXWLRQ��ZLWK�GXH�UHJDUG�WR�WKH�SXEOLF�LQWHUHVW�DQG�ZLWKRXW�
GLVWRUWLQJ�LQWHUQDWLRQDO�WUDGH�DQG�LQYHVWPHQW�399

(13) In treaty practice, the principle has formed the 
EDVLV�IRU�WKH�FRQVWUXFWLRQ�RI�OLDELOLW\�UHJLPHV�RQ�WKH�EDVLV�
of strict liability. This is the case with the Convention on 
&LYLO�/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQ-
JHURXV� WR� WKH� (QYLURQPHQW�� ZKLFK� LQ� WKH� SUHDPEOH� KDV�
³UHJDUG�WR�WKH�GHVLUDELOLW\�RI�SURYLGLQJ�IRU�VWULFW�OLDELOLW\�
LQ�WKLV�¿HOG�WDNLQJ�LQWR�DFFRXQW�WKH�µ3ROOXWHU�3D\V¶�3ULQ-
ciple”. The Protocol on Civil Liability and Compensation 

397�)RU�DQ�DQDO\VLV�RI�&(5&/$��VHH�:��'��%ULJKWRQ�DQG�'��)��$VN-
PDQ��³7KH�UROH�RI�WKH�JRYHUQPHQW�WUXVWHHV�LQ�UHFRYHULQJ�FRPSHQVDWLRQ�
for injury to natural resources”, in P. Wetterstein (ed.), RS��FLW� (foot-
note 323 above), pp. 177–206, at pp. 183–184.

398�6HH� DOVR�%HUJNDPS��RS�� FLW� (footnote 347 above), p. 70, foot-
QRWH� ���� ZKR� KDV� LGHQWL¿HG� VHYHQ� IXQFWLRQV� UHOHYDQW� WR� D� OLDELOLW\�
UHJLPH�� QDPHO\� FRPSHQVDWLRQ�� GLVWULEXWLRQ� RI� ORVVHV�� DOORFDWLRQ� RI�
risks, punishment, corrective justice, vindication or satisfaction, and 
deterrence and prevention.

399 See footnote 301 above.

IRU� 'DPDJH� FDXVHG� E\� WKH� 7UDQVERXQGDU\� (IIHFWV� RI�
Industrial Accidents on Transboundary Waters, in its pre-
DPEOH��UHIHUV�WR�WKH�³SROOXWHU�SD\V´�SULQFLSOH�DV�³D�JHQHUDO�
principle of international environmental law, accepted 
also by the parties to” the Convention on the Protection 
and Use of Transboundary Watercourses and International 
Lakes and the Convention on the Transboundary Effects 
of Industrial Accidents.400 National jurisdictions have also 
SODFHG�UHOLDQFH�RQ�LW�DV�SOD\LQJ�D�UHPHGLDO�DQG�FRPSHQVD-
tory function.401

400�,W�DOVR�¿QGV�UHIHUHQFH��IRU�H[DPSOH��LQ�WKH�,QWHUQDWLRQDO�&RQYHQ-
WLRQ�RQ�RLO�SROOXWLRQ�SUHSDUHGQHVV��UHVSRQVH�DQG�FRRSHUDWLRQ��WKH�&RQ-
vention for the protection of the marine environment of the North-East 
$WODQWLF� �263$5�&RQYHQWLRQ��� WKH� &RQYHQWLRQ� RQ� WKH� 3URWHFWLRQ� RI�
WKH�0DULQH�(QYLURQPHQW�RI�WKH�%DOWLF�6HD�$UHD��WKH�&RQYHQWLRQ�RQ�WKH�
SURWHFWLRQ�RI� WKH�%ODFN�6HD�DJDLQVW�SROOXWLRQ�� WKH�&RQYHQWLRQ�RQ� WKH�
Protection and Use of Transboundary Watercourses and International 
/DNHV��WKH�&RQYHQWLRQ�RQ�WKH�7UDQVERXQGDU\�(IIHFWV�RI�,QGXVWULDO�$FFL-
GHQWV��WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�$F-
WLYLWLHV�'DQJHURXV� WR� WKH�(QYLURQPHQW�� DQG�'LUHFWLYH���������&(�RI�
the European Parliament and of the Council on environmental liability 
ZLWK�UHJDUG�WR�WKH�SUHYHQWLRQ�DQG�UHPHG\LQJ�RI�HQYLURQPHQWDO�GDPDJH�
(see footnote 316 above).

401 In its report on WKH� LPSOHPHQWDWLRQ� RI�$JHQGD� ���� WKH�8QLWHG�
Nations notes:

³3URJUHVV� KDV� EHHQ�PDGH� LQ� LQFRUSRUDWLQJ� WKH� SULQFLSOHV� FRQ-
WDLQHG�LQ� WKH�5LR�'HFODUDWLRQ�«�²LQFOXGLQJ�«�WKH�SROOXWHU�SD\V�
SULQFLSOH�«²LQ�D�YDULHW\�RI�LQWHUQDWLRQDO�DQG�QDWLRQDO�OHJDO�LQVWUX-
PHQWV��:KLOH�VRPH�SURJUHVV�KDV�EHHQ�PDGH�LQ�LPSOHPHQWLQJ�8QLWHG�
Nations Conference on Environment and Development commit-
PHQWV� WKURXJK� D� YDULHW\� RI� LQWHUQDWLRQDO� OHJDO� LQVWUXPHQWV��PXFK�
UHPDLQV�WR�EH�GRQH�WR�HPERG\�WKH�5LR�SULQFLSOHV�PRUH�¿UPO\�LQ�ODZ�
and practice.”

(2I¿FLDO�5HFRUGV�RI�WKH�*HQHUDO�$VVHPEO\��1LQHWHHQWK�6SHFLDO�6HVVLRQ��
6XSSOHPHQW�1R��� (A/S-19/33), para. 14)

However, the “polluter pays” principle has been endorsed or is 
EHLQJ�HQGRUVHG�LQ�GLIIHUHQW�QDWLRQDO�MXULVGLFWLRQV��7KH�6XSUHPH�&RXUW�
of India, in 9HOORUH� &LWL]HQV¶� :HOIDUH� )RUXP� v.� 8QLRQ� RI� ,QGLD DQG�
others (see $OO�,QGLD�5HSRUWHU������, vol. 83, p. 2715), noted that the 
precautionary principle, the “polluter pays” principle and the new bur-
den of proof, supported by articles 21, 47, 48A, and 51A (J) of the 
Constitution of India, have become “part of the environmental law of 
the country” (Law Commission of India, 2QH�+XQGUHG�(LJKW\� 6L[WK�
5HSRUW� RQ� 3URSRVDO� WR� &RQVWLWXWH� (QYLURQPHQWDO� &RXUWV (see foot-
note 373 above), p. 36). Access to justice, particularly in environmental 
matters, is an essential facet of article 21 of the Constitution of India. 
$XVWUDOLD�DQG�1HZ�=HDODQG�DOUHDG\�KDYH�HQYLURQPHQWDO�FRXUWV��0XOWL-
SOH�SURYLQFLDO�VWDWXWHV�RI�&DQDGD�UHJDUGLQJ�OLDELOLW\�IRU�HQYLURQPHQWDO�
GDPDJH�DQG�VXEVHTXHQW�UHPHGLDWLRQ�UHFRJQL]H�WKH�SULQFLSOH��,Q�6SDLQ��
the courts have relied on the principle FXLXV�HVW�FRPPRGXP��HLXV�HVW�
LQFRPPRGXP²WKDW� LV�� WKH� SHUVRQ�ZKR�GHULYHV� D� EHQH¿W� IURP�DQ� DF-
WLYLW\�PXVW�DOVR�SD\�IRU�UHVXOWLQJ�GDPDJH²WR�LPSRVH�OLDELOLW\�RQ�SHU-
VRQV� IRU�GDPDJH�FDXVHG�E\�PLQHV��ZDVWH��GDPDJH�DV� D� UHVXOW�RI� ORVV�
RI�ZDWHU��DQG� WR[LF�JDV�� ,Q�-DSDQ��ZLWK� UHJDUG� WR�SROOXWLRQ�FDXVHG�E\�
PLQLQJ�DFWLYLWLHV�DQG�PDULQH�SROOXWLRQ��WKH�SROOXWHU�SD\V�WR�FOHDQ�XS�WKH�
contamination to the commons and to restore the victim’s property to 
LWV�SUH�GDPDJH�VWDWH��7KH�)UHQFK�OHJDO�V\VWHP�KDV�HQGRUVHG�LQ�YDULRXV�
forms the “polluter pays” principle. In eSRX[�9XOOLRQ�v.�6RFLpWp�LPPR�
ELOLqUH�9HUQHW�6DLQW�&KULVWRSKH�HW�DXWUHV, France’s &RXU�GH�FDVVDWLRQ 
KHOG�WKDW�³WKH�RZQHU¶V�ULJKW�WR�HQMR\�KLV�SURSHUW\�LQ�WKH�PRVW�DEVROXWH�
PDQQHU�QRW�SURKLELWHG�E\�ODZ�RU�UHJXODWLRQ�LV�VXEMHFW�WR�KLV�REOLJDWLRQ�
QRW�WR�FDXVH�GDPDJH�WR�WKH�SURSHUW\�RI�DQ\RQH�HOVH�ZKLFK�H[FHHGV�WKH�
QRUPDO�LQFRPPRGLWLHV�RI�QHLJKERXUKRRG´��-XULV�&ODVVHXU�SpULRGLTXH�
�/D�VHPDLQH�MXULGLTXH���������,,��������6HH�WKH�(QJOLVK�WUDQVODWLRQ�E\�
the Institute for Transnational Law of the School of Law of the Uni-
versity of Texas at Austin, available at www.utexas.edu/law/academics 
/centers/transnational). Sweden’s Environmental Code of 1998, which 
came into force on 1 January 1999, makes the party who is liable for 
SROOXWLRQ�WR�SD\��WR�D�UHDVRQDEOH�H[WHQW��IRU�LQYHVWLJDWLRQV�RI�SRVVLEOH�
SROOXWLRQ��FOHDQ�XS�DQG�PLWLJDWLRQ�RI�GDPDJH��7KH�WHVW�RI�UHDVRQDEOH-
ness is determined with reference to (a�� WKH� OHQJWK� RI� WLPH� HODSVHG�
since the pollution occurred, (b) environmental risk involved and (F) 
WKH�RSHUDWRU¶V� FRQWULEXWLRQ�� ,UHODQG� HQDFWHG� VWDWXWHV� WR� LQWHJUDWH�� LQWR�
GRPHVWLF� ODZ�� LQWHQWLRQDO� WUHDWLHV� LPSRVLQJ� VWULFW� OLDELOLW\� IRU� RLO� DQG�
KD]DUGRXV�ZDVWH�VSLOOV�E\�VKLSV��,ULVK�&RXUWV�KDYH�DOUHDG\�EHJXQ�WR�UHO\�
XSRQ�WKH�³SROOXWHU�SD\V´�SULQFLSOH��,Q�%UD]LO��VWULFW�OLDELOLW\�LV�EHFRP-
LQJ� D� VWDQGDUG� IRU� GDPDJH� FDXVHG� E\� DFWLYLWLHV�ZKLFK� DUH� KD]DUGRXV�
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(14) The principle has its limitations. It has thus been 
noted:

The extent to which civil liability makes the polluter pay for envi-
URQPHQWDO�GDPDJH�GHSHQGV�RQ�D�YDULHW\�RI�IDFWRUV��,I�OLDELOLW\�LV�EDVHG�
RQ�QHJOLJHQFH��QRW�RQO\�GRHV�WKLV�KDYH�WR�EH�SURYHG��EXW�KDUP�ZKLFK�
is neither reasonably foreseeable nor reasonably avoidable will not 
be compensated and the victim or the taxpayer, not the polluter, will 
bear the loss. Strict liability is a better approximation of the ‘polluter 
SD\V¶�SULQFLSOH��EXW�QRW�LI�OLPLWHG�LQ�DPRXQW��DV�LQ�LQWHUQDWLRQDOO\�DJUHHG�
VFKHPHV�LQYROYLQJ�RLO�WDQNHUV�RU�QXFOHDU�LQVWDOODWLRQV��0RUHRYHU��D�QDU-
URZ�GH¿QLWLRQ�RI�GDPDJH�PD\�H[FOXGH�HQYLURQPHQWDO�ORVVHV�ZKLFK�FDQ-
QRW�EH�HDVLO\�TXDQWL¿HG�LQ�PRQHWDU\�WHUPV��VXFK�DV�ZLOGOLIH��RU�ZKLFK�
DIIHFW� WKH�TXDOLW\�RI� WKH�HQYLURQPHQW�ZLWKRXW�FDXVLQJ�DFWXDO�SK\VLFDO�
GDPDJH�402

(15) Moreover, it has been asserted that the principle 
³FDQQRW�EH�WUHDWHG�DV�D�ULJLG�UXOH�RI�XQLYHUVDO�DSSOLFDWLRQ��
QRU�DUH�WKH�PHDQV�XVHG�WR�LPSOHPHQW�LW�JRLQJ�WR�EH�WKH�VDPH�
in all cases”.403�7KXV�� D� ³JUHDW� GHDO� RI� ÀH[LELOLW\�ZLOO� EH�
LQHYLWDEOH��WDNLQJ�IXOO�DFFRXQW�RI�GLIIHUHQFHV�LQ�WKH�QDWXUH�
of the risk and the economic feasibility of full internali-
]DWLRQ�RI�HQYLURQPHQWDO� FRVWV� LQ� LQGXVWULHV�ZKRVH�FDSDF-
ity to bear them will vary”.404 Some commentators doubt 
“whether [the ‘polluter pays’ principle] has achieved the 
VWDWXV�RI�D�JHQHUDOO\�DSSOLFDEOH�UXOH�RI�FXVWRPDU\�LQWHUQD-
tional law, except perhaps in relation to states in the [Euro-
pean Community], the UNECE, and the OECD”.405

RU�WKRVH�WKDW�KDUP�RU�KDYH�D�ULVN�RI�FDXVLQJ�KDUP�WR�WKH�HQYLURQPHQW��
Intent need not be proved. Under South Africa’s National Environmen-
WDO�0DQDJHPHQW�$FW� RI� ������ VWULFW� OLDELOLW\� LV� LPSRVHG�RQ�RSHUDWRUV�
ZKR�PD\� FDXVH�� KDYH� FDXVHG� RU� DUH� FDXVLQJ� VLJQL¿FDQW� SROOXWLRQ� RU�
GHJUDGDWLRQ�RI�HQYLURQPHQWDO�KDUP��6LQJDSRUH�SURYLGHV�VWULFW�OLDELOLW\�
IRU�FULPLQDO�RIIHQFHV�� ,W� LPSRVHV�REOLJDWLRQV�RI�FOHDQ�XS�RQ�SROOXWHUV�
ZLWKRXW� WKH�QHHG�IRU�DQ\� LQWHQWLRQDO�RU�QHJOLJHQW�EHKDYLRXU��6HH�DOVR�
WKH�VXUYH\��SUHSDUHG�E\�WKH�6HFUHWDULDW��RI�OLDELOLW\�UHJLPHV�UHOHYDQW�WR�
WKH� WRSLF� RI� LQWHUQDWLRQDO� OLDELOLW\� IRU� LQMXULRXV� FRQVHTXHQFHV� DULVLQJ�
out of acts not prohibited by international law (international liability 
LQ�FDVH�RI�ORVV�IURP�WUDQVERXQGDU\�KDUP�DULVLQJ�RXW�RI�KD]DUGRXV�DF-
tivities), <HDUERRN�«�����, vol. II (Part One), document A/CN.4/543, 
paras. 272–286.

402 Birnie and Boyle, International Law …, RS�� FLW� (footnote 306 
above), pp. 93–94.

403 ,ELG., pp. 94–95. See also the survey prepared by the Secretariat 
RI�OLDELOLW\�UHJLPHV��IRRWQRWH�����DERYH���FKDSWHU�,,�

404 P. W. Birnie and A. E. Boyle, ,QWHUQDWLRQDO�/DZ�«��RS��FLW� (foot-
note 306 above), p. 95. The authors noted that “reference to ‘public 
interest’ in Principle 16 [of the Rio Declaration] leaves ample room for 
exceptions … . As adopted at Rio, the ‘polluter pays’ principle is neither 
DEVROXWH�QRU�REOLJDWRU\´��S�������7KH\�DOVR�QRWHG�WKDW�LQ�WKH�FDVH�RI�(DVW�
European nuclear installations, “Western European Governments, who 
UHSUHVHQW�RQH�ODUJH�JURXS�RI�SRWHQWLDO�YLFWLPV�«�KDYH�IXQGHG�WKH�ZRUN�
needed to improve safety standards” (p. 94).

405 Sands, RS��FLW��(footnote 362 above), p. 280, an illustration of the 
ÀH[LEOH�ZD\�LQ�ZKLFK�WKLV�SULQFLSOH�LV�DSSOLHG�LQ�WKH�FRQWH[W�RI�2(&'�
DQG�WKH�(XURSHDQ�8QLRQ��5�GLJHU�:ROIUXP��QRWHV�WKDW�³>D@OWKRXJK�WKH�
International Convention on Oil Pollution Preparedness, Response and 
Co-operation, 1990 and the Convention on the Transboundary Effects 
of Industrial Accidents both refer in their Preambles to the polluter-pays 
SULQFLSOH�DV�EHLQJ�D� µJHQHUDO�SULQFLSOH�RI� LQWHUQDWLRQDO�HQYLURQPHQWDO�
ODZ¶��VXFK�YLHZ�LV�QRW�VXVWDLQHG�LQ�OLJKW�RI�WKH�8QLWHG�6WDWHV¶�SUDFWLFH�
DQG�DOVR�LQ�OLJKW�RI�WKH�XQFHUWDLQWLHV�DERXW�LWV�VFRSH�DQG�FRQVHTXHQFHV´�
(R. Wolfrum, “International environmental law: purposes, principles 
DQG�PHDQV�RI�HQVXULQJ�FRPSOLDQFH´��LQ�)��/��0RUULVRQ�DQG�5��:ROIUXP�
(eds.), ,QWHUQDWLRQDO�� 5HJLRQDO�� DQG� 1DWLRQDO� (QYLURQPHQWDO� /DZ, 
7KH� +DJXH�� .OXZHU� /DZ� ,QWHUQDWLRQDO�� ������ S�� ���. 6HH� JHQHUDOO\ 
N. de Sadeleer, (QYLURQPHQWDO� 3ULQFLSOHV�� IURP�3ROLWLFDO� 6ORJDQV� WR�
/HJDO�5XOHV, Oxford University Press, 2002, pp. 21–60.

In the arbitration between France and the Netherlands, concern-
LQJ� WKH� DSSOLFDWLRQ� RI� WKH� �����&RQYHQWLRQ� RQ� WKH� SURWHFWLRQ� RI� WKH�
5KLQH�DJDLQVW�SROOXWLRQ�E\�FKORULGHV�DQG�WKH������$GGLWLRQDO�3URWRFRO�
WR�WKH�&RQYHQWLRQ�RQ�WKH�SURWHFWLRQ�RI�WKH�5KLQH�DJDLQVW�SROOXWLRQ�E\�
chlorides, the Arbitral Tribunal was requested to consider the “polluter 
SD\V´�SULQFLSOH�LQ�LWV�LQWHUSUHWDWLRQ�RI�WKH�&RQYHQWLRQ��DOWKRXJK�LW�ZDV�

(16) The aspect of promptness and adequacy of com-
pensation is related to the question of measurement of 
compensation. General international law does not specify 
³SULQFLSOHV��FULWHULD�RU�PHWKRGV�IRU�GHWHUPLQLQJ�a priori 
how reparation is to be made for the injury caused by a 
ZURQJIXO� DFW� RU� RPLVVLRQ´�406 Reparation under interna-
tional law is a consequence of a breach of a primary obli-
JDWLRQ��7KH�JHQHUDO�REOLJDWLRQ�WR�PDNH�IXOO�UHSDUDWLRQ�LV�
restated in article 31 of the draft articles on responsibility 
RI�6WDWHV�IRU�LQWHUQDWLRQDOO\�ZURQJIXO�DFWV�407 The content 
RI�WKLV�REOLJDWLRQ�ZDV�GHWDLOHG�E\�WKH�3&,-�LQ�WKH�&KRU]yZ�
)DFWRU\ case, when it stated RELWHU�GLFWD:

7KH�HVVHQWLDO�SULQFLSOH�FRQWDLQHG�LQ�WKH�DFWXDO�QRWLRQ�RI�DQ�LOOHJDO�
act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals—is that repara-
WLRQ�PXVW��DV�IDU�DV�SRVVLEOH��ZLSH�RXW�DOO�WKH�FRQVHTXHQFHV�RI�WKH�LOOHJDO�
act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed. Restitution in kind, or, if 
WKLV�LV�QRW�SRVVLEOH��SD\PHQW�RI�D�VXP�FRUUHVSRQGLQJ�WR�WKH�YDOXH�ZKLFK�
D�UHVWLWXWLRQ�LQ�NLQG�ZRXOG�EHDU��WKH�DZDUG��LI�QHHG�EH��RI�GDPDJHV�IRU�
loss sustained which is not covered by restitution in kind or payment in 
place of it—such are the principles which should serve to determine the 
amount of compensation due for an act contrary to international law.408

(17) The &KRU]yZ�)DFWRU\ standard applies in respect 
RI� LQWHUQDWLRQDOO\�ZURQJIXO� DFWV��ZKLFK� DUH� QRW� FRYHUHG�
by the present draft principles. It is useful, however, in 
DSSUHFLDWLQJ�WKH�OLPLWV�DQG�WKH�SDUDOOHOV�WKDW�RXJKW�WR�EH�
drawn in respect of activities covered by the present draft 
principles. There are questions about principles on the 
basis of which compensation could be awarded: Should 
compensation be awarded only in respect of the actual 
loss suffered by the victim to the extent it can be quanti-
¿HG"�2U�VKRXOG�FRPSHQVDWLRQ�JR�EH\RQG�WKDW�DQG�UHÀHFW�
WKH� SD\LQJ� FDSDFLW\� RI� WKH� RSHUDWRU"�7ZR� JXLGLQJ� SULQ-
FLSOHV� VHHP� UHOHYDQW��7KH�¿UVW� LV� WKDW�GDPDJHV� DZDUGHG�
should not have a punitive function.409 The second is 

not expressly referred to therein. The Tribunal in its 2004 award con-
cluded that, despite its importance in treaty law, the “polluter pays” 
SULQFLSOH�LV�QRW�D�SDUW�RI�JHQHUDO�LQWHUQDWLRQDO�ODZ��DQG�ZDV�WKHUHIRUH�QRW�
pertinent to its interpretation of the Convention. The Tribunal, stated, 
in relevant part: “The Tribunal notes that the Netherlands has referred 
to the ‘polluter pays’ principle in support of its claim. … The Tribunal 
observes that this principle features in several international instruments, 
bilateral as well as multilateral, and that it operates at various levels of 
HIIHFWLYHQHVV��:LWKRXW�GHQ\LQJ�LWV�LPSRUWDQFH�LQ�WUHDW\�ODZ��WKH�7ULEX-
QDO�GRHV�QRW�YLHZ�WKLV�SULQFLSOH�DV�EHLQJ�D�SDUW�RI�JHQHUDO�LQWHUQDWLRQDO�
law” (&DVH�FRQFHUQLQJ�WKH�DXGLW�RI�DFFRXQWV�EHWZHHQ�WKH�1HWKHUODQGV�
DQG�)UDQFH�LQ�DSSOLFDWLRQ�RI�WKH�3URWRFRO�RI����6HSWHPEHU������$GGL�
WLRQDO�WR�WKH�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�WKH�5KLQH�IURP�3ROOXWLRQ�
E\�&KORULGHV�RI���'HFHPEHU�������$UELWUDO�DZDUG�RI����0DUFK�����, 
UNRIAA, vol. XXV (Sales No. E/F.05.V.5), p. 312, paras. 102–103). 
7KH�WH[W�RI�WKH�DZDUG�LV�DOVR�DYDLODEOH�DW�ZZZ�SFD�FSD�RUJ�

406 F. V. García-Amador, L. B. Sohn and R. R. Baxter (eds.), 5HFHQW�
&RGL¿FDWLRQ�RI�WKH�/DZ�RI�6WDWH�5HVSRQVLELOLW\�IRU�,QMXU\�WR�$OLHQV (see 
footnote 280 above), p. 89. See also A. Boyle, “Reparation for environ-
PHQWDO� GDPDJH� LQ� LQWHUQDWLRQDO� ODZ�� VRPH� SUHOLPLQDU\� SUREOHPV´�� LQ�
Bowman and Boyle, (QYLURQPHQWDO�'DPDJH … RS�� FLW� (footnote 333 
above), pp. 17–26. See also the eleventh report on international liability 
IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQD-
WLRQDO�ODZ�RI�WKH�6SHFLDO�5DSSRUWHXU�-XOLR�%DUER]D��IRRWQRWH�����DERYH��

407�<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��SS����±���
(art. 31 and its commentary).

408 &KRU]yZ�)DFWRU\�(see footnote 269 above), at p. 47.
409�6HH�%��*UDHIUDWK��³5HVSRQVLELOLW\�DQG�GDPDJHV�FDXVHG��UHODWLRQ-

VKLS�EHWZHHQ�UHVSRQVLELOLW\�DQG�GDPDJHV´��5HFXHLO�GHV�FRXUV��&ROOHFWHG�
FRXUVHV�RI�WKH�+DJXH�$FDGHP\�RI�,QWHUQDWLRQDO�/DZ�������,,, vol. 185 
(1985), pp. 9–150, at pp. 100–102. See also the draft articles on State 
UHVSRQVLELOLW\� IRU� LQWHUQDWLRQDOO\� ZURQJIXO� DFWV��<HDUERRN� «� ����, 
YRO�� ,,� �3DUW� 7ZR�� DQG� FRUULJHQGXP�� SS�� ��±���� �DUWLFOH� ��� DQG� LWV�
commentary).



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

that the victim can only be compensated for the loss suf-
IHUHG�EXW�FDQQRW�H[SHFW�WR�¿QDQFLDOO\�JDLQ�IURP�WKH�KDUP�
caused.410�:KLOH�NHHSLQJ�LQ�YLHZ�WKHVH�WZR�EDVLF�SULQFL-
ples, the point can still be made that equity, as well as 
the “polluter pays” principle, demands that the operator 
VKRXOG�QRW�EH�DOORZHG�WR�VHHN�RXW�VDIH�KDYHQV�WR�HQJDJH�
LQ�ULVN�EHDULQJ�KD]DUGRXV�DFWLYLWLHV�ZLWKRXW�H[SHFWLQJ�WR�
SD\�IRU�GDPDJH�FDXVHG��VR�DV�WR�SURYLGH�DQ�LQFHQWLYH�WR�
H[HUW�XWPRVW�FDUH�DQG�GXH�GLOLJHQFH�WR�SUHYHQW�GDPDJH�LQ�
WKH�¿UVW�LQVWDQFH�411

����� 6RPH� JHQHUDO� SULQFLSOHV� FRQFHUQLQJ� SD\PHQW� RI�
compensation have evolved over a period of time and 
were endorsed by the ICJ and other international tribu-
QDOV��7KHVH�PD\�EH�EULHÀ\�QRWHG�412 (a��¿QDQFLDOO\�DVVHVV-
DEOH� GDPDJH�� WKDW� LV�� GDPDJH� TXDQWL¿DEOH� LQ� PRQHWDU\�
WHUPV��LV�FRPSHQVDEOH���b��WKLV�LQFOXGHV�GDPDJH�VXIIHUHG�
by the State to its property or personnel or in respect of 
H[SHQGLWXUHV� UHDVRQDEO\� LQFXUUHG� WR� UHPHG\�RU�PLWLJDWH�
GDPDJH�� DV�ZHOO� DV�GDPDJH� VXIIHUHG�E\�QDWXUDO�RU� OHJDO�
persons, both nationals and those who are resident and 
VXIIHUHG�LQMXU\�RQ�LWV�WHUULWRU\���F) the particular circum-
VWDQFHV�RI�WKH�FDVH��WKH�FRQWHQW�RI�WKH�REOLJDWLRQ�EUHDFKHG��
the assessment of reasonableness of measures undertaken 
E\�SDUWLHV� LQ� UHVSHFW� RI� WKH�GDPDJH� FDXVHG�� DQG�¿QDOO\��
consideration of equity and mutual accommodation. 
7KHVH� IDFWRUV�ZLOO�GHWHUPLQH� WKH� WHUPV�RU�KHDGV�DJDLQVW�
which precise sums of compensation would be payable. 
$FFRUGLQJO\�� WKH� IROORZLQJ� JXLGHOLQHV� RQ� WKH� EDVLV� RI�
awards rendered by international courts and tribunals 
may be noted:413 compensation is payable in respect of 
personal injury, for directly associated material loss such 
DV�ORVV�RI�HDUQLQJV�DQG�HDUQLQJ�FDSDFLW\��PHGLFDO�H[SHQVHV�
LQFOXGLQJ�FRVWV�IRU�DFKLHYLQJ�IXOO�UHKDELOLWDWLRQ��FRPSHQ-
VDWLRQ� LV�DOVR�SD\DEOH� IRU�QRQ�PDWHULDO�GDPDJH�VXIIHUHG�
as, for example, for “loss of loved ones, pain and suffer-
LQJ�DV�ZHOO�DV�WKH�DIIURQW�WR�VHQVLELOLWLHV�DVVRFLDWHG�ZLWK�DQ�
intrusion on the person, home or private life”.414

����� ,Q�UHVSHFW�RI�GDPDJH�WR�SURSHUW\��WKH�ORVV�LV�XVXDOO\�
DVVHVVHG�DJDLQVW�FDSLWDO�YDOXH��ORVV�RI�SUR¿WV�DQG�LQFLGHQ-
tal expenses. In this context, different valuation techniques 
and concepts like assessment of “fair market value”, “net 
book value”, “liquidation or dissolution value” and “dis-
FRXQWHG�FDVK�ÀRZ´�IDFWRULQJ�HOHPHQWV�RI�ULVN�DQG�SURE-
ability have been used. On these and other issues associ-
DWHG�ZLWK�TXDQWL¿FDWLRQ�RI�FRPSHQVDWLRQ� WKHUH� LV�DPSOH�
material, particularly in the context of injury caused to 

410 For the principles stated in the “Lusitania” case, UNRIAA, 
vol. VII, p. 32, and the &KRU]yZ�)DFWRU\�case (see footnote 269 above) 
on the function of compensation, see <HDUERRN�«�����, vol. II (Part 
7ZR��DQG�FRUULJHQGXP��SS����±�����DUWLFOH����DQG�LWV�FRPPHQWDU\��

411 The Supreme Court of India in the 0��&��0HKWD�Y��8QLRQ�RI�,QGLD 
�WKH�2OHXP�JDV�OHDN�FDVH��VWUHVVHG�WKH�SRLQW�WKDW�WKH�³ODUJHU�DQG�PRUH�
SURVSHURXV�WKH�HQWHUSULVH��WKH�JUHDWHU�PXVW�EH�WKH�DPRXQW�RI�FRPSHQ-
sation payable by it for the harm caused on account of an accident in 
WKH� FDUU\LQJ�RQ�RI� WKH�KD]DUGRXV�RU� LQKHUHQWO\�GDQJHURXV� DFWLYLW\�E\�
the enterprise” (Law Commission of India, 2QH�+XQGUHG�(LJKW\�6L[WK�
5HSRUW� RQ� 3URSRVDO� WR� &RQVWLWXWH� (QYLURQPHQWDO� &RXUWV (see foot-
note 373 above), p. 31).

412 See the draft articles on State responsibility for internationally 
ZURQJIXO�DFWV��<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��
pp. 98–105 (article 36 and its commentary and the cases cited therein).

413 ,ELG�
414 ,ELG., p. 101 (para. (16) of the commentary to article 36). See also 

9��6��0LVKUD��³(PHUJLQJ�ULJKW�WR�FRPSHQVDWLRQ�LQ�,QGLDQ�HQYLURQPHQWDO�
law”, 'HOKL�/DZ�5HYLHZ, vol. 23 (2001), pp. 58–79.

DOLHQV�DQG�WKHLU�SURSHUW\�WKURXJK�QDWLRQDOL]DWLRQ�RI�WKHLU�
companies or property.415

(20) The principles developed in the context of disputes 
FRQFHUQLQJ�IRUHLJQ�LQYHVWPHQW�PD\�QRW�DXWRPDWLFDOO\�EH�
H[WHQGHG�WR�DSSO\�WR�WKH�LVVXHV�RI�FRPSHQVDWLRQ�LQ�WKH�¿HOG�
RI� WUDQVERXQGDU\� GDPDJH��7KHUH�PD\� EH� GLI¿FXOW� TXHV-
WLRQV�UHJDUGLQJ�FODLPV�HOLJLEOH�IRU�FRPSHQVDWLRQ��VXFK�DV�
HFRQRPLF� ORVV��SDLQ�DQG�VXIIHULQJ��SHUPDQHQW�GLVDELOLW\��
loss of amenities or of consortium, and the evaluation of 
WKH�LQMXU\��6LPLODUO\��GDPDJH�WR�SURSHUW\�ZKLFK�FRXOG�EH�
repaired or replaced could be compensated on the basis 
RI� WKH� YDOXH� RI� WKH� UHSDLU� RU� UHSODFHPHQW�� ,W� LV� GLI¿FXOW�
WR�FRPSHQVDWH�GDPDJH�FDXVHG�WR�REMHFWV�RI�KLVWRULFDO�RU�
cultural value, except on the basis of arbitrary evaluation 
made on a case-by-case basis. Further, the looser and less 
concrete the link between the incident in question with 
WKH�SURSHUW\�FODLPHG�WR�KDYH�EHHQ�GDPDJHG��WKH�OHVV�FHU-
WDLQ�WKH�ULJKW�WR�UHFHLYH�FRPSHQVDWLRQ��7KH�FRPPHQWDU\�
to draft principle 2 reveals the extent to which some of 
these problems have been overcome.

3ULQFLSOH���� 3URPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ

��� (DFK�6WDWH�VKRXOG�WDNH�DOO�QHFHVVDU\�PHDVXUHV�
WR�HQVXUH�WKDW�SURPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ�LV�
DYDLODEOH�IRU�YLFWLPV�RI�WUDQVERXQGDU\�GDPDJH�FDXVHG�
E\�KD]DUGRXV�DFWLYLWLHV�ORFDWHG�ZLWKLQ�LWV�WHUULWRU\�RU�
RWKHUZLVH�XQGHU�LWV�MXULVGLFWLRQ�RU�FRQWURO�

��� 7KHVH� PHDVXUHV� VKRXOG� LQFOXGH� WKH� LPSRVL�
WLRQ� RI� OLDELOLW\� RQ� WKH� RSHUDWRU� RU�� ZKHUH� DSSURSUL�
DWH�� RWKHU� SHUVRQ� RU� HQWLW\�� 6XFK� OLDELOLW\� VKRXOG�QRW�
UHTXLUH�SURRI�RI� IDXOW��$Q\�FRQGLWLRQV�� OLPLWDWLRQV�RU�
H[FHSWLRQV� WR� VXFK� OLDELOLW\� VKDOO� EH� FRQVLVWHQW� ZLWK�
GUDIW�SULQFLSOH���

��� 7KHVH�PHDVXUHV�VKRXOG�DOVR�LQFOXGH�WKH�UHTXLUH�
PHQW� RQ� WKH� RSHUDWRU� RU�� ZKHUH� DSSURSULDWH�� RWKHU�
SHUVRQ� RU� HQWLW\�� WR� HVWDEOLVK� DQG�PDLQWDLQ� ¿QDQFLDO�
VHFXULW\� VXFK� DV� LQVXUDQFH�� ERQGV� RU� RWKHU� ¿QDQFLDO�
JXDUDQWHHV�WR�FRYHU�FODLPV�RI�FRPSHQVDWLRQ�

��� ,Q� DSSURSULDWH� FDVHV�� WKHVH� PHDVXUHV� VKRXOG�
LQFOXGH� WKH� UHTXLUHPHQW� IRU� WKH� HVWDEOLVKPHQW� RI�
LQGXVWU\�ZLGH�IXQGV�DW�WKH�QDWLRQDO�OHYHO�

��� ,Q� WKH�HYHQW� WKDW� WKH�PHDVXUHV�XQGHU� WKH�SUH�
FHGLQJ�SDUDJUDSKV�DUH�LQVXI¿FLHQW�WR�SURYLGH�DGHTXDWH�
FRPSHQVDWLRQ�� WKH�6WDWH�RI� RULJLQ� VKRXOG�DOVR� HQVXUH�
WKDW�DGGLWLRQDO�¿QDQFLDO�UHVRXUFHV�DUH�PDGH�DYDLODEOH�

Commentary

���� 7KLV� GUDIW� SULQFLSOH� UHÀHFWV� DQ� LPSRUWDQW� UROH�
WKDW�LV�HQYLVDJHG�IRU�WKH�6WDWH�RI�RULJLQ�LQ�IDVKLRQLQJ�D�
workable system for compliance with the principle of 
“prompt and adequate compensation”. The reference 
to “[e]ach State” in the present context is to the State 

415 See R. D. Bishop, J. Crawford and W. M. Reisman, )RUHLJQ�
,QYHVWPHQW�'LVSXWHV��&DVHV��0DWHULDOV�DQG�&RPPHQWDU\��7KH�+DJXH��
Kluwer Law International, 2005, pp. 1331–1372 (on methods for valu-
LQJ�ORVVHV���6HH�DOVR�&��)��$PHUDVLQJKH��³,VVXHV�RI�FRPSHQVDWLRQ�IRU�WKH�
WDNLQJ�RI�DOLHQ�SURSHUW\�LQ�WKH�OLJKW�RI�UHFHQW�FDVHV�DQG�SUDFWLFH´��Inter�
QDWLRQDO�DQG�&RPSDUDWLYH�/DZ�4XDUWHUO\, vol. 41 (1992), pp. 22–65.
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RI� RULJLQ�� 7KH� SULQFLSOH� FRQWDLQV� IRXU� LQWHUUHODWHG� HO� 
ements: (a) the State should ensure prompt and adequate 
compensation and for this purpose should put in place 
DQ� DSSURSULDWH� OLDELOLW\� UHJLPH�� �b) any such liability 
UHJLPH�PD\�SODFH�SULPDU\�OLDELOLW\�RQ�WKH�RSHUDWRU��DQG�
VKRXOG�QRW�UHTXLUH�WKH�SURRI�RI�IDXOW���F) any conditions, 
limitations or exceptions that may be placed on such 
liability should not defeat the purpose of the principle 
RI�SURPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ��DQG��G) various 
IRUPV�RI�VHFXULWLHV��LQVXUDQFH�DQG�LQGXVWU\�ZLGH�IXQGLQJ�
DUH�WKH�PHDQV�WR�SURYLGH�VXI¿FLHQW�¿QDQFLDO�JXDUDQWHHV�
IRU�FRPSHQVDWLRQ��7KH�¿YH�SDUDJUDSKV�RI�GUDIW�SULQFLSOH�
4 express these four elements.

(2) It should be recalled that the assumption under the 
SUHVHQW�GUDIW�SULQFLSOHV� LV� WKDW� WKH�6WDWH�RI�RULJLQ�ZRXOG�
KDYH�SHUIRUPHG� IXOO\� DOO� LWV�REOLJDWLRQV�FRQFHUQLQJ�SUH-
YHQWLRQ�RI�WUDQVERXQGDU\�KDUP�IURP�KD]DUGRXV�DFWLYLWLHV�
under international law. Without prejudice to other claims 
that may be made under international law, the respon-
VLELOLW\�RI�WKH�6WDWH�IRU�GDPDJH�LQ�WKH�FRQWH[W�RI�SUHVHQW�
principles is therefore not contemplated.

���� 7KXV�SDUDJUDSK���IRFXVHV�RQ�WKH�SULQFLSOH�WKDW�6WDWHV�
should ensure payment of adequate and prompt compensa-
WLRQ��7KH�6WDWH�LWVHOI�LV�QRW�QHFHVVDULO\�REOLJHG�WR�SD\�VXFK�
compensation. The principle, in its present form, responds 
WR� DQG� UHÀHFWV� D� JURZLQJ�GHPDQG� DQG� FRQVHQVXV� LQ� WKH�
LQWHUQDWLRQDO�FRPPXQLW\��DV�SDUW�RI�DUUDQJHPHQWV�IRU�SHU-
PLWWLQJ� KD]DUGRXV� DFWLYLWLHV� ZLWKLQ� LWV� MXULVGLFWLRQ� DQG�
control, it is widely expected that States would make sure 
that adequate mechanisms are also available to respond to 
FODLPV�IRU�FRPSHQVDWLRQ�LQ�FDVH�RI�DQ\�GDPDJH�

���� 7KH� HPSKDVLV� LQ� SDUDJUDSK� �� LV� RQ� DOO� ³QHFHVVDU\�
PHDVXUHV´�DQG�HDFK�6WDWH�LV�JLYHQ�VXI¿FLHQW�ÀH[LELOLW\�WR�
DFKLHYH� WKH� REMHFWLYH� RI� HQVXULQJ� SURPSW� DQG� DGHTXDWH�
FRPSHQVDWLRQ�� 7KLV� LV� KLJKOLJKWHG� ZLWKRXW� SUHMXGLFH� WR�
any H[�JUDWLD� SD\PHQWV� WR�EH�PDGH�RU� FRQWLQJHQF\�DQG�
relief measures that States or other responsible entities 
PD\�RWKHUZLVH�FRQVLGHU�H[WHQGLQJ�WR�WKH�YLFWLPV�

���� $V� QRWHG� LQ� WKH� FRPPHQWDU\� FRQFHUQLQJ� WKH� ³3XU-
poses” of the present draft principles, the need to develop 
OLDELOLW\�UHJLPHV�LQ�DQ�LQWHUQDWLRQDO�FRQWH[W�KDV�EHHQ�UHF-
RJQL]HG�DQG�¿QGV�H[SUHVVLRQ��IRU�H[DPSOH��LQ�3ULQFLSOH����
of the 1972 Stockholm Declaration and Principle 13 of 
the 1992 Rio Declaration.416

(6) The basic principle that a State should ensure pay-
PHQW�RI�SURPSW�DQG�DGHTXDWH�FRPSHQVDWLRQ� IRU�KD]DUG-
ous activities could be traced back as early as the Trail 
Smelter arbitration,417 a case in which clear and convinc-
LQJ� HYLGHQFH�ZDV� DYDLODEOH� IRU� WKH� VHULRXV� FRQVHTXHQFH�

416 See above, footnotes 312 and 301, respectively. See also the 
0DOP|� 0LQLVWHULDO� 'HFODUDWLRQ�� DGRSWHG� E\� WKH� *RYHUQLQJ� &RXQFLO�
of UNEP at its sixth special session, 2I¿FLDO�5HFRUGV�RI� WKH�*HQHUDO�
$VVHPEO\��)LIW\�¿IWK�6HVVLRQ��6XSSOHPHQW�1R���� (A/55/25), Annex I, 
GHFLVLRQ� 66�9,��� RI� ���0D\� ������ WKH� 3URJUDPPH� IRU� WKH�'HYHORS-
ment and Periodic Review of Environmental Law for the First Dec-
DGH�RI�WKH�7ZHQW\�)LUVW�&HQWXU\��0RQWHYLGHR�3URJUDPPH�,,,���DGRSWHG�
E\� WKH� 81(3� *RYHUQLQJ� &RXQFLO� DW� LWV� WZHQW\�¿UVW� VSHFLDO� VHVVLRQ��
81(3�(�*&����GHFLVLRQ�������RI���)HEUXDU\������� DQG� WKH�3ODQ�RI�
Implementation of the World Summit on Sustainable Development, A/
CONF.199/20, resolution 2 of 4 September 2002, Annex.

417 See footnote 226 above.

and injury caused to property within one State by the iron 
ore smelter in another. Since then, numerous treaties, 
some important decisions and the extensive national law 
DQG�SUDFWLFH�ZKLFK�KDYH�HYROYHG�KDYH�JLYHQ�FRQVLGHUDEOH�
ZHLJKW�WR�FODLPV�IRU�FRPSHQVDWLRQ�LQ�UHVSHFW�RI�WUDQVIURQ-
WLHU� SROOXWLRQ� DQG� GDPDJH�� 6RPH� FRPPHQWDWRUV� UHJDUG�
WKLV�DV�D�FXVWRPDU\�ODZ�REOLJDWLRQ�418

(7) The standard of promptness and adequacy in para-
JUDSK���LV�D�VWDQGDUG�WKDW�DOVR�¿QGV�VXSSRUW�LQ�WKH�Trail 
Smelter arbitration.419 The notion of “promptness” refers 
WR�WKH�SURFHGXUHV�WKDW�ZRXOG�JRYHUQ�DFFHVV�WR�MXVWLFH��DQG�
WKDW�ZRXOG�LQÀXHQFH�WKH�WLPH�DQG�GXUDWLRQ�IRU�WKH�UHQGHU-
LQJ�RI�GHFLVLRQV�RQ�FRPSHQVDWLRQ�SD\DEOH�LQ�D�JLYHQ�FDVH��
7KLV� LV� DOVR� D� QHFHVVDU\� FULWHULRQ� WR� EH� HPSKDVL]HG� LQ�
YLHZ�RI�WKH�IDFW�WKDW�OLWLJDWLRQ�LQ�GRPHVWLF�FRXUWV�LQYROY-
LQJ�FODLPV�RI�FRPSHQVDWLRQ�FRXOG�EH�FRVWO\�DQG�SURWUDFWHG�
over several years, as it was in the $PRFR�&DGL] case, 
which took 13 years.420 To render access to justice more 
ZLGHVSUHDG��HI¿FLHQW�DQG�SURPSW��VXJJHVWLRQV�KDYH�EHHQ�

418�)RU�D�PHQWLRQ�RI�GLIIHUHQW�VRXUFHV�DV�D�EDVLV�IRU�DUULYLQJ�DW�WKLV�
conclusion, see P.-T. Stoll, “Transboundary pollution”, in Morrison and 
Wolfrum (eds.), RS��FLW� (footnote 405 above), pp. 169–200, at pp. 169–
174. Stoll notes:

“It must be recalled, however, that the prohibition principle is 
EDVHG�RQ�VRYHUHLJQ�ULJKW�RI�VWDWHV�WR�WKHLU�WHUULWRU\��7KHUH�LV�QR�HYL-
GHQFH�WKDW�LW�LV�QHFHVVDU\�WR�UHIHU�WR�D�VSHFL¿F�HQWLWOHPHQW�EDVHG�RQ�
D�VLQJOH�FRPSRQHQW�LQ�UDLVLQJ�D�FRPSODLQW�DERXW�WUDQVERXQGDU\�SRO-
lution. One can thus conclude that the prohibition of transboundary 
SROOXWLRQ�LV�EDVHG�RQ�WKH�VWDWH�LQWHUHVW�LQ�WKH�HQYLURQPHQWDO�LQWHJ-
ULW\�RI�LWV�WHUULWRU\��7UHDW\�ODZ�UHÀHFWV�WKLV�QRWLRQ��«�6RYHUHLJQW\��
ZKLOH�FUHDWLQJ�D�ULJKW� WR� WKH�HQYLURQPHQWDO� LQWHJULW\�RI�D� WHUULWRU\�
or area at one hand, at the other hand is the very basis of states’ re-
VSRQVLELOLW\�IRU�WKH�SROOXWLRQ�ZKLFK�RULJLQDWHV�ZLWKLQ�WKHLU�WHUULWRU\´�
(LELG�, pp. 174–175)
,Q� DGGLWLRQ�� LW� LV� DOVR� VXJJHVWHG� WKDW� SULQFLSOHV� RI� DEXVH�RI� ULJKWV�

DQG� JRRG� QHLJKERXUKRRG� KDYH� SURYLGHG� D� EDVLV� IRU� WKH� SURKLELWLRQ�
DJDLQVW� WUDQVERXQGDU\�KDUP��6HH�-��*��/DPPHUV��³&HQWUH� IRU�6WXGLHV�
and Research (1985). The present state of research carried out by the 
(QJOLVK�VSHDNLQJ� 6HFWLRQ� RI� WKH� &HQWUH� IRU� 6WXGLHV� DQG� 5HVHDUFK´��
7UDQVIURQWLHU� 3ROOXWLRQ� DQG� ,QWHUQDWLRQDO� /DZ�� 7KH� +DJXH�� .OXZHU�
Law International, 1986, p. 89–133, at p. 100.

419 See footnote 226 above. See also Principle 10 of the Rio Dec-
ODUDWLRQ� �IRRWQRWH�����DERYH���DUWLFOH������SDUDJUDSK���RI� WKH�8QLWHG�
1DWLRQV�&RQYHQWLRQ�RQ�WKH�/DZ�RI�WKH�6HD��DUWLFOH����SDUDJUDSK���RI�WKH�
1996 Helsinki articles on international watercourses (K. W. Cuperus 
and A. E. Boyle, “Articles on private law remedies for transboundary 
GDPDJH�LQ�LQWHUQDWLRQDO�ZDWHUFRXUVHV´�� LQ�,QWHUQDWLRQDO�/DZ�$VVRFLD-
tion, 5HSRUW�RI� WKH�6L[W\�VHYHQWK�&RQIHUHQFH��+HOVLQNL����±���$XJXVW�
����, London, 1996, pp. 403 et seq.��DQG�KXPDQ�ULJKWV�ODZ�SUHFHGHQWV��
6HH�DOVR�$��(��%R\OH��³*OREDOLVLQJ�HQYLURQPHQWDO� OLDELOLW\�� WKH� LQWHU-
play of national and international law”,�-RXUQDO�RI�(QYLURQPHQWDO�/DZ, 
vol. 17, No. 1 (2005), pp. 3–26, at p. 18.

420 See footnote 370 above. See also E. Fontaine, “The French expe-
rience: ‘Tanio’ and ‘$PRFR�&DGL]’ incidents compared”, in C. M. de 
la Rue (ed.), /LDELOLW\� IRU�'DPDJH� WR� WKH�0DULQH�(QYLURQPHQW, Lon-
don, Lloyd’s of London Press, 1993, pp. 101–108, at p. 105. Similarly, 
LQ� WKH� FDVH�RI� WKH�%KRSDO� JDV� WUDJHG\�� LW�ZDV� VWDWHG� WKDW� E\� WKH� WLPH�
WKH�FDVH�¿UVW�UHDFKHG�WKH�6XSUHPH�&RXUW�RI�,QGLD�RQ�WKH�LVVXH�ZKHWKHU�
LQWHULP�UHOLHI�DVVHVVHG�DJDLQVW�8QLRQ�&DUELGH�RQ�EHKDOI�RI�YLFWLPV�ZDV�
DSSURSULDWH�� OLWLJDWLRQ�KDG�EHHQ�XQGHUZD\�LQ�,QGLD�IRU�PRUH�WKDQ�¿YH�
\HDUV�ZLWKRXW�HYHQ�UHDFKLQJ�WKH�FRPPHQFHPHQW�RI�SUHWULDO�GLVFRYHU\��
see K. F. McCallion and H. R. Sharma, “International resolution of 
environmental disputes and the Bhopal catastrophe”, in The Interna-
tional Bureau of the Permanent Court of Arbitration (ed.), International 
,QYHVWPHQWV� DQG�3URWHFWLRQ� RI� WKH� (QYLURQPHQW��7KH�+DJXH��.OXZHU�
Law International, 2001, pp. 239–270, at p. 249. It is also stated that 
Trail Smelter arbitration took about 14 years to adjudicate upon the 
claims of private parties. See P. McNamara, 7KH�$YDLODELOLW\�RI�&LYLO�
5HPHGLHV�WR�3URWHFW�3HUVRQV�DQG�3URSHUW\�IURP�7UDQVIURQWLHU�3ROOXWLRQ�
,QMXU\��)UDQNIXUW��$OIUHG�0HW]QHU�9HUODJ��������S�����
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made to establish special national or international envi-
ronmental courts.421

(8) On the other hand, the notion of “adequacy” of com-
pensation refers to any number of issues.422 For example, 
D� OXPS� VXP� DPRXQW� RI� FRPSHQVDWLRQ� DJUHHG� XSRQ� DV� D�
UHVXOW�RI�QHJRWLDWLRQV�EHWZHHQ�WKH�RSHUDWRU�RU�WKH�6WDWH�RI�
RULJLQ�DQG�WKH�YLFWLPV�RU�RWKHU�FRQFHUQHG�6WDWHV�IROORZLQJ�
the consolidation of claims of all the victims of harm may 
EH� UHJDUGHG� DV� DGHTXDWH� FRPSHQVDWLRQ�� 6R�ZRXOG� FRP-
SHQVDWLRQ�DZDUGHG�E\�D�FRXUW�DV�D�UHVXOW�RI�WKH�OLWLJDWLRQ�
HQWHUWDLQHG�LQ�LWV�MXULVGLFWLRQ��VXEMHFW�WR�FRQ¿UPDWLRQ�E\�
superior courts wherever necessary. It is LSVR� IDFWR ade-
TXDWH�DV�ORQJ�DV�WKH�GXH�SURFHVV�UHTXLUHPHQWV�DUH�PHW��$V�
ORQJ�DV�FRPSHQVDWLRQ�JLYHQ� LV�QRW�DUELWUDU\�DQG�JURVVO\�
GLVSURSRUWLRQDWH�WR�WKH�GDPDJH�DFWXDOO\�VXIIHUHG��HYHQ�LI�
LW�LV�OHVV�WKDQ�IXOO��LW�FDQ�EH�UHJDUGHG�DV�DGHTXDWH��,Q�RWKHU�
ZRUGV��DGHTXDF\�LV�QRW�LQWHQGHG�WR�GHQRWH�³VXI¿FLHQF\´�

(9) The phrase “its territory or otherwise under its juris-
GLFWLRQ� RU� FRQWURO´� KDV� WKH� VDPH�PHDQLQJ� DV� WKH� WHUPV�
XVHG�LQ�SDUDJUDSK����a) of article 6 of the draft articles on 
prevention.423

����� 3DUDJUDSK���VSHOOV�RXW�WKH�¿UVW�LPSRUWDQW�PHDVXUH�
that may be taken by each State, namely the imposition 
of liability on the operator or, where appropriate, other 
SHUVRQ�RU�HQWLW\��7KH�GUDIW�SULQFLSOHV�HQYLVDJH�WKH�GH¿QL-
tion of “operator” in functional terms, based on the factual 
determination as to who has the use, control and direc-
tion of the object at the relevant time. It is worth stress-
LQJ� WKDW� OLDELOLW\� LQ�FDVH�RI� VLJQL¿FDQW�GDPDJH� LV�JHQHU-
ally channelled424 to the operator of the installation. There 
are, however, other possibilities that exist. In the case of 
ships, it is channelled to the owner, not the operator. This 
means that charterers—who may be the actual opera-
tors—are not liable under the 1992 Protocol to amend 

421 See A. Rest, “Need for an international court for the environ-
PHQW"� 8QGHUGHYHORSHG� OHJDO� SURWHFWLRQ� IRU� WKH� LQGLYLGXDO� LQ� WUDQV-
QDWLRQDO� OLWLJDWLRQ´�� (QYLURQPHQWDO� 3ROLF\� DQG� /DZ, vol. 24, No. 4 
(June 1994), pp. 173–187. For the view that the establishment of an 
international environmental court may not be a proper answer to the 
³QHHG�WR�HQKDQFH�WKH�UXOH�RI�ODZ�WKURXJK�DFFHVV�WR�MXVWLFH�DQG�WKH�UHS-
UHVHQWDWLRQ� RI� FRPPXQLW\� LQWHUHVWV´�� VHH� (�� +H\�� ³5HÀHFWLRQV� RQ� DQ�
international environmental court”, in The International Bureau of the 
Permanent Court of Arbitration (ed.), ,QWHUQDWLRQDO�,QYHVWPHQWV ... op. 
FLW� (footnote 420 above), pp. 271–301, at p. 299–300. At the national 
level, the Law Commission of India made a very persuasive case for 
the establishment of national environmental courts in India (see Law 
Commission of India, 2QH�+XQGUHG�(LJKW\�6L[WK�5HSRUW�RQ�3URSRVDO 
WR�&RQVWLWXWH�(QYLURQPHQWDO�&RXUWV (footnote 373 above)). Australia 
DQG� 1HZ� =HDODQG� DOUHDG\� KDYH� HQYLURQPHQWDO� FRXUWV�� $YDLODEOH� DW��
KWWS���ODZFRPPLVVLRQR¿QGLD�QLF�LQ�UHSRUWV�KWP�

422 For an exhaustive enumeration of the implementation of the prin-
ciple of prompt, adequate and effective compensation in practice, see 
Lefeber, RS��FLW� (footnote 330 above), pp. 229–312.

423�<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��S�������
See also draft article 1 and the commentary thereto, especially para-
JUDSKV����±������LELG�, pp. 149–151).

424�$FFRUGLQJ� WR�*ROGLH�� WKH�QXFOHDU� OLDELOLW\�FRQYHQWLRQV� LQLWLDWHG�
WKH�QHZ�WUHQG�RI�FKDQQHOOLQJ�OLDELOLW\�EDFN�WR�WKH�RSHUDWRU�³QR�PDWWHU�
KRZ� ORQJ� WKH�FKDLQ�RI�FDXVDWLRQ��QRU�KRZ�QRYHO� WKH� LQWHUYHQLQJ� IDF-
tors (other than a very limited number of exculpatory ones)” (L. F. E. 
*ROGLH�� ³&RQFHSWV� RI� VWULFW� DQG� DEVROXWH� OLDELOLW\� DQG� WKH� UDQNLQJ� RI�
liability in terms of relative exposure to risk”, 1HWKHUODQGV�<HDUERRN�RI�
International Law, vol. 16 (see footnote 319 above), p. 196). On this 
SRLQW�VHH�DOVR�/��)��(��*ROGLH��³/LDELOLW\�IRU�GDPDJH�DQG�WKH�SURJUHVVLYH�
development of international law”, 7KH�,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�
/DZ�4XDUWHUO\, vol. 14 (1965), pp. 1189 et seq., at pp. 1215–1218. 

the International Convention on Civil Liability for Oil 
3ROOXWLRQ�'DPDJH��,Q�RWKHU�FDVHV�� OLDELOLW\�LV�FKDQQHOOHG�
WKURXJK�PRUH�WKDQ�RQH�HQWLW\��8QGHU�WKH�%DVHO�3URWRFRO�RQ�
/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�IURP�
7UDQVERXQGDU\� 0RYHPHQWV� RI� +D]DUGRXV� :DVWHV� DQG�
WKHLU�'LVSRVDO��ZDVWH�JHQHUDWRUV��H[SRUWHUV��LPSRUWHUV�DQG�
GLVSRVHUV�DUH�DOO�SRWHQWLDOO\�OLDEOH�DW�GLIIHUHQW�VWDJHV�LQ�WKH�
WUDQVLW�RI�ZDVWH��7KH�UHDO�XQGHUO\LQJ�SULQFLSOH�LV�QRW�WKDW�
“operators” are always liable, but that the party with the 
most effective control of the risk at the time of the acci-
dent or with the ability to provide compensation is made 
primarily liable.

����� 2SHUDWRU¶V� OLDELOLW\�KDV�JDLQHG�JURXQG�IRU�VHYHUDO�
reasons and principally on the belief that one who created 
KLJK�ULVNV�VHHNLQJ�HFRQRPLF�EHQH¿W�PXVW�EHDU�WKH�EXUGHQ�
RI�DQ\�DGYHUVH�FRQVHTXHQFHV�RI�FRQWUROOLQJ�WKH�DFWLYLW\�425 
The imposition of the primary liability on the operator 
LV�ZLGHO\�DFFHSWHG�LQ�LQWHUQDWLRQDO�WUHDW\�UHJLPHV�DQG�LQ�
national law and practice.426

����� 7KH�VHFRQG�VHQWHQFH�RI�SDUDJUDSK���SURYLGHV�WKDW�
such liability should not require proof of fault. Various 
GHVLJQDWLRQV�DUH�XVHG�WR�GHVFULEH�FRQWHPSRUDU\�GRFWULQH�
LPSRVLQJ� VWULFW� OLDELOLW\�� DPRQJ� WKHP�� ³OLDELOLW\�ZLWKRXW�
fault” (UHVSRQVDELOLWp� VDQV� IDXWH��� ³QHJOLJHQFH� ZLWKRXW�
fault” (QpJOLJHQFH�VDQV�IDXWH), “presumed responsibility” 
(UHVSRQVDELOLWp� SUpVXPpH), “fault per se” (QpJOLJHQFH�
REMHFWLYH), “objective liability” (UHVSRQVDELOLWp�REMHFWLYH) 
or “risk liability” (UHVSRQVDELOLWp�SRXU�ULVTXH�FUpp).427 The 
phrase “[s]uch liability should not require proof of fault” 
VHHNV�WR�FDSWXUH�WKLV�EURDG�VSHFWUXP�RI�GHVLJQDWLRQV�

����� +D]DUGRXV�DQG�XOWUDKD]DUGRXV�DFWLYLWLHV��WKH�VXEMHFW�
of the present draft principles, involve complex operations 
DQG�FDUU\�ZLWK�WKHP�FHUWDLQ�LQKHUHQW�ULVNV�RI�FDXVLQJ�VLJ-
QL¿FDQW�KDUP��,Q�VXFK�PDWWHUV��LW�LV�ZLGHO\�UHFRJQL]HG�WKDW�
it would be unjust and inappropriate to make the claimant 
VKRXOGHU�D�KHDY\�EXUGHQ�RI�SURRI�RI�IDXOW�RU�QHJOLJHQFH�LQ�
UHVSHFW�RI�KLJKO\� FRPSOH[� WHFKQRORJLFDO� DFWLYLWLHV�ZKRVH�
ULVNV�DQG�RSHUDWLRQ�WKH�FRQFHUQHG�LQGXVWU\�FORVHO\�JXDUGV�
DV�VHFUHW��6WULFW�OLDELOLW\�LV�UHFRJQL]HG�LQ�PDQ\�MXULVGLFWLRQV�
ZKHQ�DVVLJQLQJ� OLDELOLW\� IRU� LQKHUHQWO\�GDQJHURXV�RU�KD]-
ardous activities.428�7KH�FDVH�IRU�VWULFW�OLDELOLW\�IRU�XOWUDKD]-
DUGRXV�RU�DEQRUPDOO\�GDQJHURXV�DFWLYLWLHV�ZDV�KHOG�WR�EH�
the most appropriate technique, both under common and 
FLYLO�ODZ��WR�HQDEOH�YLFWLPV�RI�GDQJHURXV�DQG�XOWUDKD]DUG-
RXV�DFWLYLWLHV� WR� UHFRYHU�FRPSHQVDWLRQ�ZLWKRXW�KDYLQJ� WR�
establish proof of fault on the basis of what is often detailed 

425�)RU� DQ� LQWHUHVWLQJ� DFFRXQW� RI� HFRQRPLF�� SROLWLFDO� DQG� VWUDWH-
JLF� IDFWRUV� LQÀXHQFLQJ� WKH� FKRLFHV�PDGH� LQ� FKDQQHOOLQJ� OLDELOLW\�� VHH 
*�� 'RHNHU� DQG� 7�� *HKULQJ�� ³3ULYDWH� RU� LQWHUQDWLRQDO� OLDELOLW\� IRU 
WUDQVQDWLRQDO� HQYLURQPHQWDO� GDPDJH²WKH� SUHFHGHQW� RI� FRQYHQWLRQDO�
OLDELOLW\�UHJLPHV´��-RXUQDO�RI�(QYLURQPHQWDO�/DZ, vol. 2, No. 1 (1990), 
pp. 1–16, at p. 7.

426�6HH� WKH� VXUYH\�SUHSDUHG�E\� WKH�6HFUHWDULDW� RI� OLDELOLW\� UHJLPHV�
(footnote 401 above), paras. 340–386.

427�6HH� )�� )�� 6WRQH�� ³/LDELOLW\� IRU� GDPDJH� FDXVHG� E\� WKLQJV´�� LQ 
A. Tunc (ed.), ,QWHUQDWLRQDO� (QF\FORSHGLD� RI� &RPSDUDWLYH� /DZ, 
YRO��;,��7RUWV���SDUW�,��7KH�+DJXH��0DUWLQXV�1LMKRII��������FKDSWHU����
S�����SDUDJUDSK���

428�6HH� WKH� VXUYH\�SUHSDUHG�E\� WKH�6HFUHWDULDW� RI� OLDELOLW\� UHJLPHV�
(footnote 401 above), paras. 29–260. The Supreme Court of India, in 
0��&��0HKWD�Y��8QLRQ�RI�,QGLD�(see footnote 411 above), held that in 
WKH�FDVH�RI�KD]DUGRXV�DFWLYLWLHV��H[FHSWLRQV�ZKLFK�FRXOG�EH�SOHDGHG�WR�
DYRLG�DEVROXWH�RU�VWULFW�OLDELOLW\��OLNH�WKDW�WKH�GDPDJH�LV�QRW�IRUHVHHDEOH��
and that the use involved is a natural one, are not available.
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technical evidence,429 which, in turn, would require on the 
SDUW� RI� YLFWLPV� D� FRPSOHWH� XQGHUVWDQGLQJ� RI� WKH� FRPSOL-
cated and complex operation or activity. The case for strict 
OLDELOLW\�LV�VWUHQJWKHQHG�ZKHQ�WKH�ULVN�KDV�EHHQ�LQWURGXFHG�
unilaterally by the defendant.430

����� ,Q�WKH�FDVH�RI�GDPDJH�DULVLQJ�IURP�KD]DUGRXV�DFWLY-
LWLHV��LW�LV�IDLU�WR�GHVLJQDWH�VWULFW�OLDELOLW\�RI�WKH�RSHUDWRU�DW�
the international level.431 Strict liability has been adopted 
DV�WKH�EDVLV�RI�OLDELOLW\�LQ�VHYHUDO�LQVWUXPHQWV��DQG�DPRQJ�
WKH� UHFHQWO\�QHJRWLDWHG� LQVWUXPHQWV� LW� LV� SURYLGHG� IRU� LQ�
article 4 of the Protocol on Civil Liability and Compensa-
WLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�RI�
Industrial Accidents on Transboundary Waters, article 4 
of the Basel Protocol on Liability and Compensation for 
'DPDJH� 5HVXOWLQJ� IURP� 7UDQVERXQGDU\� 0RYHPHQWV� RI�
+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO�DQG�DUWLFOH���RI�WKH�
&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�
$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW�

����� ,Q� WKH� FDVH� RI� DFWLYLWLHV�ZKLFK� DUH� QRW� GDQJHURXV�
EXW�VWLOO�FDUU\�WKH�ULVN�RI�FDXVLQJ�VLJQL¿FDQW�KDUP��WKHUH�
perhaps is a better case for liability to be linked to fault or 
QHJOLJHQFH��,Q�DGGLWLRQ��VLQFH�SUR¿WV�DVVRFLDWHG�ZLWK�WKH�
risky activity provide a motivation for industry in under-
WDNLQJ�VXFK�DFWLYLW\��VWULFW�OLDELOLW\�UHJLPHV�DUH�JHQHUDOO\�
DVVXPHG�WR�SURYLGH�LQFHQWLYHV�IRU�EHWWHU�PDQDJHPHQW�RI�
the risk involved. However, this is an assumption which 
may not always hold up. As these activities have been 
accepted only because of their social utility and indis-
SHQVDELOLW\�IRU�HFRQRPLF�JURZWK��6WDWHV�PD\�FRQVLGHU�DW�
WKH� RSSRUWXQH� WLPH� UHYLHZLQJ� WKHLU� LQGLVSHQVDELOLW\� E\�
H[SORULQJ�PRUH�HQYLURQPHQWDOO\�VRXQG�DOWHUQDWLYHV�ZKLFK�
DUH�DOVR�OHVV�KD]DUGRXV�

(16) Strict liability may alleviate the burden that victims 
PD\�RWKHUZLVH�KDYH�LQ�SURYLQJ�IDXOW�RI�WKH�RSHUDWRU��EXW�
LW� GRHV� QRW� HOLPLQDWH� WKH� GLI¿FXOWLHV� LQYROYHG� LQ� HVWDE-
OLVKLQJ� WKH� QHFHVVDU\� FDXVDO� FRQQHFWLRQ� RI� WKH� GDPDJH�
to the source of the activity. The principle of causation 
is linked to questions of foreseeability and proximity or 
direct loss. Courts in different jurisdictions have applied 
the principles and notions of proximate cause, adequate 
FDXVDWLRQ�� IRUHVHHDELOLW\�DQG�UHPRWHQHVV�RI� WKH�GDPDJH��
7KLV�LV�D�KLJKO\�GLVFUHWLRQDU\�DQG�XQSUHGLFWDEOH�EUDQFK�RI�
law. Different jurisdictions have applied these concepts 
with different results. It may be mentioned that the test of 

429 See Reid, ORF�� FLW� (footnote 378 above), p. 756. See also the 
VXUYH\�SUHSDUHG�E\� WKH�6HFUHWDULDW� RI� OLDELOLW\� UHJLPHV� �IRRWQRWH� ����
above), para. 23.

430�6HH� WKH�VXUYH\�SUHSDUHG�E\� WKH�6HFUHWDULDW�RI� OLDELOLW\�UHJLPHV��
LELG.

431�7KH�&RPPLVVLRQ¶V�:RUNLQJ�*URXS�RQ�LQWHUQDWLRQDO�OLDELOLW\�IRU�
LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWLYLWLHV�QRW�SURKLELWHG�E\�LQWHU-
QDWLRQDO�ODZ�H[KLELWHG�KHVLWDWLRQ�LQ������LQ�GHVLJQDWLQJ�GDPDJH�DULVLQJ�
from all activities covered within the scope of the draft principles sub-
MHFW�WR�WKH�UHJLPH�RI�VWULFW�OLDELOLW\��,W�PD\�EH�UHFDOOHG�WKDW�WKH�&RPPLV-
sion noted that the concepts of strict and absolute liability which “are 
familiar in the domestic law in many States and in relation to certain 
>WKDW�LV��XOWUDKD]DUGRXV@�DFWLYLWLHV�LQ�LQWHUQDWLRQDO�ODZ�«�KDYH�QRW�EHHQ�
IXOO\�GHYHORSHG�LQ�LQWHUQDWLRQDO�ODZ��LQ�UHVSHFW�WR�D�ODUJH�JURXS�RI�DF-
tivities such as those covered by article 1” (<HDUERRN�«�����, vol. II 
�3DUW�7ZR���$QQH[� ,��S������ �SDUD�� ����RI� WKH�JHQHUDO� FRPPHQWDU\� WR�
FKDSWHU�,,,���,Q�DUULYLQJ�DW�WKLV�FRQFOXVLRQ��WKH�:RUNLQJ�*URXS�KDG�WKH�
EHQH¿W� RI� WKH� VXUYH\� SUHSDUHG� E\� WKH�6HFUHWDULDW� RI� OLDELOLW\� UHJLPHV�
relevant to the topic of international liability for injurious consequences 
DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ��VHH�IRRWQRWH�����
above).

SUR[LPLW\�VHHPV�WR�KDYH�EHHQ�JUDGXDOO\�HDVHG�LQ�PRGHUQ�
tort law. Developments have moved from strict FRQGLFLR 
sine qua non theory over the foreseeability (“adequacy”) 
WHVW� WR� D� OHVV� VWULQJHQW� FDXVDWLRQ� WHVW� UHTXLULQJ� RQO\� WKH�
³UHDVRQDEOH�LPSXWDWLRQ´�RI�GDPDJH��)XUWKHU��WKH�IRUHVHH-
ability test could become less and less important with the 
SURJUHVV� EHLQJ�PDGH� LQ� WKH�¿HOGV� RI�PHGLFLQH�� ELRORJ\��
ELRFKHPLVWU\�� VWDWLVWLFV� DQG� RWKHU� UHOHYDQW� ¿HOGV�� *LYHQ�
these reasons, such tests have not been included in a more 
JHQHUDO�DQDO\WLFDO�PRGHO�RQ�ORVV�DOORFDWLRQ�432

����� 7KH�SRLQW�ZRUWK�EHDULQJ� LQ�PLQG� LV� WKDW� LQ� WUDQV-
IRUPLQJ� WKH� FRQFHSW� RI� VWULFW� OLDELOLW\� IURP� D� GRPHVWLF��
national context—where it is well-established but with all 
the differences associated with its invocation and appli-
cation in different jurisdictions—into an international 
VWDQGDUG��LWV�HOHPHQWV�VKRXOG�EH�FDUHIXOO\�GH¿QHG��ZKLOH�
NHHSLQJ� LWV�EDVLF�REMHFWLYH� LQ�YLHZ�� WKDW� LV�� WR�PDNH� WKH�
SHUVRQ�OLDEOH�ZLWKRXW�DQ\�SURRI�RI�IDXOW�IRU�KDYLQJ�FUHDWHG�
D�ULVN�E\�HQJDJLQJ�LQ�D�GDQJHURXV�RU�KD]DUGRXV�DFWLYLW\��
6XFK�D�GH¿QLWLRQ�LV�QHFHVVDU\�QRW�RQO\�WR�FDSWXUH�WKH�PRVW�
positive elements of the concept of strict liability as they 
DUH�REWDLQHG�LQ�GLIIHUHQW�MXULVGLFWLRQV��PDNLQJ�WKH�LQWHUQD-
tional standard widely acceptable, but would also ensure 
the standard adopted truly serves the cause of the victims 
H[SRVHG�WR�GDQJHURXV�DFWLYLWLHV�� WKXV�IDFLOLWDWLQJ�SURPSW�
and effective remedies.

(18) This task can be approached in different ways.433 
)RU�H[DPSOH��LW�FRXOG�EH�GRQH�E\�DGRSWLQJ�D�SURSHU�GH¿QL-
WLRQ�RI�GDPDJH�DV�KDV�EHHQ�GRQH�LQ�WKH�FDVH�RI�WKH�³8VH�
RI�WHUPV´��ZKLFK�GH¿QHV�³GDPDJH´�DV�GDPDJH�WR�SHUVRQ��
property and the environment. It could also be done by 
GHVLJQDWLQJ�VWULFW�OLDELOLW\�DV�WKH�VWDQGDUG�IRU�LQYRNLQJ�OLD-
ELOLW\��ZKLOH�DOVR�VSHFLI\LQJ�WKDW�LW�LV�PHDQW�WR�LQFOXGH�DOO�
GDPDJH�IRUHVHHDEOH�LQ�LWV�PRVW�JHQHUDOL]HG�IRUP�DQG�WKDW�
NQRZOHGJH�RI� WKH�H[WHQW�RI� WKH�SRWHQWLDO�GDQJHU�LV�QRW�D�
SUHUHTXLVLWH�RI�OLDELOLW\��)XUWKHU��LW�PD\�EH�FODUL¿HG�DV�SDUW�
RI�WKH�DSSOLFDWLRQ�RI�WKH�UXOH�WKDW�LW�LV�VXI¿FLHQW�LI�WKH�XVH�
SRVHG�D�ULVN�RI�KDUP�WR�WKH�RWKHUV�DQG��DFFRUGLQJO\��WKDW�
it is not open to the operator to plead exemption from lia-
ELOLW\�RQ�WKH�JURXQG�WKDW�WKH�XVH�LQYROYHG�LV�D�QDWXUDO�RQH�

����� 7KH�WKLUG�VHQWHQFH�RI�SDUDJUDSK���UHFRJQL]HV�WKDW�LW�
is part of the practice for States borne out in domestic and 
treaty practice to subject liability to certain conditions, 
limitations or exceptions. However, it must be ensured 
that such conditions, limitations or exceptions do not fun-
GDPHQWDOO\�DOWHU�WKH�SXUSRVH�RI�SURYLGLQJ�IRU�SURPSW�DQG�
adequate compensation. The point has thus been empha-
VL]HG�WKDW�DQ\�VXFK�FRQGLWLRQV��OLPLWDWLRQV�RU�H[FHSWLRQV�
shall be consistent with the purposes of the present draft 
principles.

(20) It is common to associate the concept of strict lia-
bility with the concept of limited liability. Limited lia-
ELOLW\�KDV�VHYHUDO�SROLF\�REMHFWLYHV��,W�LV�MXVWL¿HG�DV�D�PDW-
WHU�RI�FRQYHQLHQFH�WR�HQFRXUDJH�WKH�RSHUDWRU�WR�FRQWLQXH�
WR�EH�HQJDJHG�LQ�VXFK�D�KD]DUGRXV�EXW�VRFLDOO\�DQG�HFR-
QRPLFDOO\�EHQH¿FLDO�DFWLYLW\��6WULFW�OLDELOLW\�LV�DOVR�DLPHG�
DW�VHFXULQJ�UHDVRQDEOH�LQVXUDQFH�FRYHUDJH�IRU�WKH�DFWLYLW\��

432 See Wetterstein, “A proprietary or possessory interest …”, ORF��
FLW� (footnote 323 above), at p. 40.

433 See the observations of Reid, ORF�� FLW� (footnote 378 above), 
pp. 741–743.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

Further, if liability has to be strict, that is, if liability has 
to be established without a strict burden of proof for the 
FODLPDQWV��OLPLWHG�OLDELOLW\�PD\�EH�UHJDUGHG�DV�D�UHDVRQ-
able TXLG�SUR�TXR��$OWKRXJK�QRQH�RI�WKH�SURSRVLWLRQV�DUH�
VHOI�HYLGHQW�WUXWKV��WKH\�DUH�ZLGHO\�UHJDUGHG�DV�UHOHYDQW�434

����� ,W� LV� DUJXDEOH� WKDW� D� VFKHPH� RI� OLPLWHG� OLDELOLW\� LV�
XQVDWLVIDFWRU\��DV� LW� LV�QRW�FDSDEOH�RI�SURYLGLQJ�VXI¿FLHQW�
incentive to the operator to take stricter measures of pre-
vention. If the limits are set too low, it could even become 
D�OLFHQFH�WR�SROOXWH�RU�FDXVH�LQMXU\�WR�RWKHUV�DQG�H[WHUQDOL]H�
the real costs of the operator. Secondly, it may not be able 
WR�PHHW�DOO�WKH�OHJLWLPDWH�GHPDQGV�DQG�FODLPV�RI�LQQRFHQW�
victims for reparation in case of injury. For this reason, it is 
LPSRUWDQW�WR�VHW�OLPLWV�RI�¿QDQFLDO�OLDELOLW\�DW�D�VXI¿FLHQWO\�
KLJK� OHYHO�� NHHSLQJ� LQ�YLHZ� WKH�PDJQLWXGH�RI� WKH� ULVN�RI�
the activity and the reasonable possibility for insurance to 
FRYHU�D�VLJQL¿FDQW�SRUWLRQ�RI�WKH�ULVN�LQYROYHG�

(22) Article 9 of the Protocol on Civil Liability and 
&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�
Effects of Industrial Accidents on Transboundary Waters 
and article 12 of the Basel Protocol on Liability and Com-
SHQVDWLRQ� IRU� 'DPDJH� 5HVXOWLQJ� IURP� 7UDQVERXQGDU\�
0RYHPHQWV�RI�+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO�SUR-
vide for strict but limited liability. In contrast, article 6, 
SDUDJUDSK���DQG�DUWLFOH����SDUDJUDSK���RI�WKH�&RQYHQWLRQ�
RQ�&LYLO� /LDELOLW\� IRU�'DPDJH� UHVXOWLQJ� IURP�$FWLYLWLHV�
'DQJHURXV�WR�WKH�(QYLURQPHQW�SURYLGH�IRU�VWULFW�OLDELOLW\�
ZLWKRXW�DQ\�SURYLVLRQ�IRU�OLPLWLQJ�OLDELOLW\��:KHUH�OLPLWV�
DUH�LPSRVHG�RQ�WKH�¿QDQFLDO�OLDELOLW\�RI�RSHUDWRU��JHQHU-
ally such limits do not affect any interest or costs awarded 
by the competent court. Moreover, limits of liability are 
VXEMHFW�WR�UHYLHZ�RQ�D�UHJXODU�EDVLV�

(23) Financial limits are well known in the case of 
UHJLPHV�JRYHUQLQJ�RLO�SROOXWLRQ�DW� VHD�DQG�QXFOHDU� LQFL-
dents. For example, under the 1992 Protocol to amend 
the International Convention on Civil Liability for Oil 
3ROOXWLRQ� 'DPDJH�� WKH� VKLSRZQHU¶V� PD[LPXP� OLPLW� RI�
OLDELOLW\� LV������PLOOLRQ�6SHFLDO�'UDZLQJ�5LJKWV� �6'5V��
�DUW�� ���� WKHUHDIWHU� WKH� ,23&� LV� OLDEOH� WR� FRPSHQVDWH� IRU�
IXUWKHU�GDPDJH�XS�WR�D�WRWDO�RI�����PLOOLRQ�6'5V��LQFOXG-
LQJ�WKH�DPRXQWV�UHFHLYHG�IURP�WKH�RZQHU���RU�LQ�WKH�FDVH�
RI� GDPDJH� UHVXOWLQJ� IURP� QDWXUDO� SKHQRPHQD�� ����PLO-
lion SDRs.435 Similarly, the Protocol to amend the Vienna 

434�6HH�5�� 5�� &KXUFKLOO�� ³)DFLOLWDWLQJ� �WUDQVQDWLRQDO�� FLYLO� OLDELOLW\�
OLWLJDWLRQ� IRU� HQYLURQPHQWDO� GDPDJH� E\� PHDQV� RI� WUHDWLHV�� SURJUHVV��
problems, and prospects”, <HDUERRN� RI� ,QWHUQDWLRQDO� (QYLURQPHQWDO�
Law, vol. 12 (2001), pp. 3–41, at pp. 35–37.

435�6HH�DUWLFOH�9��SDUDJUDSK���RI�WKH������,QWHUQDWLRQDO�&RQYHQWLRQ�
RQ�&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH�DV�DPHQGHG�E\�WKH������
Protocol, article 4 of the International Convention on the establishment 
RI�DQ�LQWHUQDWLRQDO�IXQG�IRU�FRPSHQVDWLRQ�IRU�RLO�SROOXWLRQ�GDPDJH��DQG�
article 6 of the Protocol of 1992 to amend the International Convention 
on the establishment of an international fund for compensation for oil 
SROOXWLRQ�GDPDJH��)ROORZLQJ� WKH� VLQNLQJ�RI� WKH�(ULND off the French 
coast in December 1999, the maximum limit was raised to 89.77 mil-
lion SDRs, effective 1 November 2003. Under the 2000 amendments 
to the Protocol of 1992 to amend the International Convention on the 
establishment of an international fund for compensation for oil pol-
OXWLRQ� GDPDJH�� WKDW� ZRXOG� HQWHU� LQWR� IRUFH� LQ� 1RYHPEHU� ������ WKH�
amounts were raised from 135 million SDRs to 203 million SDRs. If 
WKUHH�6WDWHV�FRQWULEXWLQJ�WR�WKH�)XQG�UHFHLYH�PRUH�WKDQ�����PLOOLRQ�WRQV�
of oil per annum, the maximum amount is raised to 300,740,000 SDRs, 
from 200 million SDRs. See also Sands, RS��FLW��(footnote 362 above), 
pp. 915–917.

&RQYHQWLRQ�RQ�FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH�DOVR�SUH-
scribed appropriate limits for an operator’s liability.436

����� 0RVW� OLDELOLW\� UHJLPHV�H[FOXGH� OLPLWHG� OLDELOLW\� LQ�
case of fault. The operator is made liable for the dam-
DJH�FDXVHG�RU�FRQWULEXWHG�WR�E\�KLV�RU�KHU�ZURQJIXO�LQWHQ-
WLRQDO�� UHFNOHVV� RU� QHJOLJHQW� DFWV� RU� RPLVVLRQV�� 6SHFL¿F�
provisions to this extent are available for example in arti-
cle 5 of the Basel Protocol on Liability and Compensation 
IRU�'DPDJH�5HVXOWLQJ�IURP�7UDQVERXQGDU\�0RYHPHQWV�RI�
+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO�DQG�DUWLFOH���RI�WKH�
Protocol on Civil Liability and Compensation for Dam-
DJH� FDXVHG� E\� WKH� 7UDQVERXQGDU\� (IIHFWV� RI� ,QGXVWULDO�
Accidents on Transboundary Waters. In the case of opera-
WLRQV�LQYROYLQJ�KLJKO\�FRPSOLFDWHG�FKHPLFDO�RU�LQGXVWULDO�
SURFHVVHV�RU�WHFKQRORJ\��IDXOW�OLDELOLW\�FRXOG�SRVH�D�VHUL-
RXV� EXUGHQ� RI� SURRI� IRU� WKH� YLFWLPV��7KHLU� ULJKWV� FRXOG�
QHYHUWKHOHVV� EH� EHWWHU� VDIHJXDUGHG� LQ� VHYHUDO�ZD\V�� )RU�
example, the burden of proof could be reversed, requir-
LQJ�WKH�RSHUDWRU�WR�SURYH�WKDW�QR�QHJOLJHQFH�RU�LQWHQWLRQDO�
ZURQJIXO�FRQGXFW�ZDV� LQYROYHG��/LEHUDO� LQIHUHQFHV�PD\�
EH�GUDZQ� IURP� WKH� LQKHUHQWO\�GDQJHURXV� DFWLYLW\��6WDWX-
WRU\� REOLJDWLRQV� FRXOG�EH� LPSRVHG�XSRQ� WKH�RSHUDWRU� WR�
JLYH�DFFHVV�WR�WKH�YLFWLPV�RU�WKH�SXEOLF�WR�WKH�LQIRUPDWLRQ�
FRQFHUQLQJ�WKH�RSHUDWLRQV�

����� 2QH�DGYDQWDJH�RI�D�VWULFW�EXW�OLPLWHG�OLDELOLW\�IURP�
the perspective of the victim is that the person concerned 
QHHG�QRW�SURYH�QHJOLJHQFH�DQG�ZRXOG�DOVR�NQRZ�SUHFLVHO\�
whom to sue. In cases where harm is caused by more than 
one activity and could not reasonably be traced to any one 
RI�WKHP�RU�FDQQRW�EH�VHSDUDWHG�ZLWK�D�VXI¿FLHQW�GHJUHH�RI�
certainty, jurisdictions have tended to make provision for 
joint and several liability.437�([LVWLQJ�LQWHUQDWLRQDO�LQVWUX-
ments also provide for that kind of liability.438

(26) If, however, the person who has suffered dam-
DJH� KDV� E\� KLV� RU� KHU� RZQ� IDXOW� FDXVHG� WKH� GDPDJH� RU�

436 The installation State is required to assure that the operator is 
liable for any one incident for not less than 300 million SDRs or for a 
transition period of 10 years, a transitional amount of 150 million SDRs 
is to be assured, in addition by the installation State itself. The Conven-
WLRQ�RQ�6XSSOHPHQWDU\�&RPSHQVDWLRQ�IRU�1XFOHDU�'DPDJH�SURYLGHV�DQ�
DGGLWLRQDO�VXP��ZKLFK�PD\�H[FHHG����ELOOLRQ��VHH�DUWLFOHV�,,,�DQG�,9���

437�2Q� MRLQW� DQG� VHYHUDO� OLDELOLW\�� VHH� %HUJNDPS�� RS�� FLW� (foot-
note 347 above), pp. 298–306.

438 For examples of treaty practice, see for example article IV of the 
,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH��
article 4 of the 1992 Protocol to amend the International Convention on 
&LYLO�/LDELOLW\�IRU�2LO�3ROOXWLRQ�'DPDJH��DUWLFOH���RI�WKH�,QWHUQDWLRQDO�
&RQYHQWLRQ�RQ�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�LQ�&RQQHFWLRQ�
ZLWK�WKH�&DUULDJH�RI�+D]DUGRXV�DQG�1R[LRXV�6XEVWDQFHV�E\�6HD��+16�
&RQYHQWLRQ���DUWLFOH���RI�WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�
IRU�%XQNHU�2LO�3ROOXWLRQ�'DPDJH�� DUWLFOH���RI� WKH�%DVHO�3URWRFRO�RQ�
/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�IURP�7UDQVERXQGD�
U\�0RYHPHQWV�RI�+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO��DUWLFOH���RI�WKH�
3URWRFRO�RQ�&LYLO�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�E\�
the Transboundary Effects of Industrial Accidents on Transboundary 
:DWHUV��DQG�DUWLFOH����RI� WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�'DP-
DJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW��6HH�DOVR�
article VII of the Convention on the Liability of Operators of Nuclear 
6KLSV��DUWLFOH���RI�WKH�3URWRFRO�WR�DPHQG�WKH�9LHQQD�&RQYHQWLRQ�RQ�FLYLO�
OLDELOLW\�IRU�QXFOHDU�GDPDJH��DUWLFOH�,,�RI�WKH�9LHQQD�&RQYHQWLRQ�RQ�FLYLO�
OLDELOLW\�IRU�QXFOHDU�GDPDJH��DUWLFOH���RI�WKH�&RQYHQWLRQ�RQ�WKLUG�SDUW\�
OLDELOLW\�LQ�WKH�¿HOG�RI�QXFOHDU�HQHUJ\��DQG�DUWLFOH���RI�WKH�3URWRFRO�WR�
DPHQG�WKH�&RQYHQWLRQ�RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�
(QHUJ\� RI� ��� -XO\� ������ DV� DPHQGHG� E\� WKH�$GGLWLRQDO� 3URWRFRO� RI�
28 January 1964 and by the Protocol of 16 November 1982.
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contributed to it, compensation may be denied or reduced 
KDYLQJ�UHJDUG�WR�DOO�WKH�FLUFXPVWDQFHV�

����� ,W� LV�DOVR�XVXDO� IRU� OLDELOLW\�UHJLPHV�DQG�GRPHVWLF�
ODZ�SURYLGLQJ�IRU�VWULFW�OLDELOLW\�WR�VSHFLI\�D�OLPLWHG�VHW�RI�
fairly uniform exceptions to the liability of the operator. 
A typical illustration of the exceptions to liability can 
be found in articles 8 and 9 of the Convention on Civil 
/LDELOLW\� IRU� 'DPDJH� UHVXOWLQJ� IURP�$FWLYLWLHV� 'DQJHU-
ous to the Environment, article 3 of the Basel Protocol 
RQ� /LDELOLW\� DQG� &RPSHQVDWLRQ� IRU� 'DPDJH� 5HVXOWLQJ�
IURP� 7UDQVERXQGDU\� 0RYHPHQWV� RI� +D]DUGRXV� :DVWHV�
and their Disposal or article 4 of the Protocol on Civil 
/LDELOLW\� DQG� &RPSHQVDWLRQ� IRU� 'DPDJH� FDXVHG� E\� WKH�
Transboundary Effects of Industrial Accidents on Trans-
ERXQGDU\�:DWHUV��/LDELOLW\�LV�H[FHSWHG�LI��GHVSLWH�WDNLQJ�
DOO� DSSURSULDWH�PHDVXUHV�� WKH�GDPDJH�ZDV� �a) the result 
RI�DQ�DFW�RI�DUPHG�FRQÀLFW��KRVWLOLWLHV��FLYLO�ZDU�RU�LQVXU-
UHFWLRQ���b) the result of a natural phenomenon of excep-
WLRQDO��LQHYLWDEOH��XQIRUHVHHDEOH�DQG�LUUHVLVWLEOH�FKDUDFWHU��
(F) wholly the result of compliance with a compulsory 
PHDVXUH� RI� D� SXEOLF� DXWKRULW\� LQ� WKH� 6WDWH� RI� LQMXU\�� RU 
(G���ZKROO\�WKH�UHVXOW�RI�WKH�ZURQJIXO�LQWHQWLRQDO�FRQGXFW�
of a third party.439

439�8QGHU�SDUDJUDSKV���DQG���RI�DUWLFOH�,,,�RI�WKH�,QWHUQDWLRQDO�&RQ-
YHQWLRQ� RQ�&LYLO� /LDELOLW\� IRU�2LO� 3ROOXWLRQ�'DPDJH� DV� DPHQGHG� E\�
the 1992 Protocol, ZDU�� KRVWLOLWLHV�� FLYLO� ZDU�� LQVXUUHFWLRQ� RU� QDWXUDO�
SKHQRPHQD�RI�DQ�H[FHSWLRQDO��LQHYLWDEOH�DQG�LUUHVLVWLEOH�FKDUDFWHU are 
HOHPHQWV�SURYLGLQJ�H[RQHUDWLRQ�IURP�OLDELOLW\�IRU�WKH�RZQHU��LQGHSHQ-
GHQWO\�RI�QHJOLJHQFH�RQ�WKH�SDUW�RI�WKH�FODLPDQW��6HH�DOVR�DUWLFOH�,,,�RI�
the International Convention on Civil Liability for Oil Pollution Dam-
DJH��DUWLFOH���RI�WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\�IRU�%XQ-
NHU�2LO�3ROOXWLRQ�'DPDJH��DQG�DUWLFOH���RI�WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�
RQ�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�LQ�&RQQHFWLRQ�ZLWK�WKH�&DU-
ULDJH�RI�+D]DUGRXV�DQG�1R[LRXV�6XEVWDQFHV�E\�6HD��+16�&RQYHQWLRQ���
Article 3 of the International Convention on Civil Liability for Oil Pol-
OXWLRQ�'DPDJH�UHVXOWLQJ�IURP�WKH�([SORUDWLRQ�IRU�DQG�([SORLWDWLRQ�RI�
6HDEHG�0LQHUDO�5HVRXUFHV�SURYLGHV�VLPLODU�ODQJXDJH�LQ�UHVSHFW�RI�WKH�
operator of an installation. See also article 3 of the Convention on Civil 
/LDELOLW\�IRU�'DPDJH�FDXVHG�GXULQJ�&DUULDJH�RI�'DQJHURXV�*RRGV�E\�
5RDG��5DLO�DQG�,QODQG�1DYLJDWLRQ�9HVVHOV��&57'��

Exemptions are also referred to in article 6 of the Protocol to amend 
WKH�9LHQQD�&RQYHQWLRQ�RQ�FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH��XQGHU�WKLV�
Convention, no liability shall attach to an operator if he proves that the 
QXFOHDU�GDPDJH�LV�GLUHFWO\�GXH�WR�DQ�DFW�RI�DUPHG�FRQÀLFW��FLYLO�ZDU�RU�
LQVXUUHFWLRQ��6HH�DOVR�DUWLFOH�,9��SDUDJUDSK���RI�WKH�9LHQQD�&RQYHQWLRQ�
RQ�FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH��DUWLFOH���RI�3URWRFRO�WR�DPHQG�WKH�
&RQYHQWLRQ�RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI�
29 July 1960, as amended by the Additional Protocol of 28 January 
�����DQG�E\�WKH�3URWRFRO�RI����1RYHPEHU�������DUWLFOH����SDUDJUDSK���
of the annex to the Convention on Supplementary Compensation for 
1XFOHDU�'DPDJH��DQG�DUWLFOH����SDUDJUDSK���RI�'LUHFWLYH���������&(�RI�
the European Parliament and of the Council on environmental liability 
ZLWK�UHJDUG�WR�WKH�SUHYHQWLRQ�DQG�UHPHG\LQJ�RI�HQYLURQPHQWDO�GDPDJH�
(footnote 316 above). The Directive also does not apply to activities 
whose main purpose is to serve national defence or international secu-
ULW\�� ,Q�DFFRUGDQFH�ZLWK�DUWLFOH����SDUDJUDSK���� LW�DOVR�GRHV�QRW�DSSO\�
to activities whose sole purpose is to protect from natural disasters. 
Terrorist acts are included in the most recent liability instrument: arti- 
FOH����SDUDJUDSK���RI�$QQH[�9,�WR�WKH�3URWRFRO�RQ�(QYLURQPHQWDO�3UR-
WHFWLRQ�WR�WKH�$QWDUFWLF�7UHDW\�RQ�/LDELOLW\�$ULVLQJ�)URP�(QYLURQPHQWDO�
(PHUJHQFLHV�SURYLGHV�WKDW�³>D@Q�RSHUDWRU�VKDOO�QRW�EH�OLDEOH�SXUVXDQW�WR�
$UWLFOH���LI�LW�SURYHV�WKDW�WKH�HQYLURQPHQWDO�HPHUJHQF\�ZDV�FDXVHG�E\��
(a��DQ�DFW�RU�RPLVVLRQ�QHFHVVDU\�WR�SURWHFW�KXPDQ�OLIH�RU�VDIHW\���b) an 
HYHQW�FRQVWLWXWLQJ�LQ�WKH�FLUFXPVWDQFHV�RI�$QWDUFWLFD�D�QDWXUDO�GLVDVWHU�
of an exceptional character, which could not have been reasonably fore-
VHHQ��HLWKHU�JHQHUDOO\�RU�LQ�WKH�SDUWLFXODU�FDVH��SURYLGHG�DOO�UHDVRQDEOH�
SUHYHQWDWLYH�PHDVXUHV�KDYH�EHHQ�WDNHQ�WKDW�DUH�GHVLJQHG�WR�UHGXFH�WKH�
ULVN�RI�HQYLURQPHQWDO�HPHUJHQFLHV�DQG�WKHLU�SRWHQWLDO�DGYHUVH�LPSDFW��
(F��DQ�DFW�RI�WHUURULVP��RU��G��DQ�DFW�RI�EHOOLJHUHQF\�DJDLQVW�WKH�DFWLY-
ities of the operator”. For examples of domestic law, see the survey 
SUHSDUHG�E\�WKH�6HFUHWDULDW�RI� OLDELOLW\�UHJLPHV��IRRWQRWH�����DERYH���
paras. 434–476.

����� 3DUDJUDSK� �� SURYLGHV� WKDW� WKH� ³PHDVXUHV´� HQYLV-
DJHG� XQGHU� SDUDJUDSK� �� VKRXOG� LQFOXGH� LPSRVLWLRQ� RI� D�
requirement on the operator or, where appropriate, other 
SHUVRQ�RU�HQWLW\��WR�HVWDEOLVK�DQG�PDLQWDLQ�¿QDQFLDO�VHFX-
ULW\� VXFK� DV� LQVXUDQFH�� ERQGV� RU� RWKHU�¿QDQFLDO� JXDUDQ-
tees to cover claims of compensation. The objective here 
LV� WR� HQVXUH� WKDW� WKH�RSHUDWRU�KDV� VXI¿FLHQW� IXQGV�DW�KLV�
disposal to enable him to meet claims of compensation, 
in the event of an accident or incident. It is understood 
WKDW� DYDLODELOLW\� RI� LQVXUDQFH� DQG�RWKHU�¿QDQFLDO� VHFXUL-
WLHV�IRU�KD]DUGRXV�RSHUDWLRQV�GHSHQGV�XSRQ�PDQ\�IDFWRUV�
and mostly on the ability of the operator to identify the 
“risk” involved as precisely as possible. The assessment 
of “risk” for this purpose should not only consider the risk 
LQKHUHQW�LQ�WKH�DFWLYLW\�WR�FDXVH�GDPDJH�EXW�DOVR�WKH�VWD-
tistical probability of the type and number of claims to 
ZKLFK�VXFK�GDPDJH�PLJKW�JLYH�ULVH�DV�ZHOO�DV�WKH�QXPEHU�
of claimants that may be involved.

����� ,Q�WKH�FDVH�RI�DFWLYLWLHV�ZLWK�D�ULVN�RI�FDXVLQJ�VLJ-
QL¿FDQW� WUDQVERXQGDU\� KDUP�� WKH� LQVXUDQFH� FRYHUDJH�
ZRXOG�KDYH�WR�SURYLGH�IRU�WKH�³IRUHLJQ�ORVV�HYHQW´�LQ�DGGL-
tion to the “domestic loss event”. The modern dynamics 
RI� ODZ� JRYHUQLQJ� FDXVDWLRQ� PXOWLSOLHV� WKH� IDFWRUV� WKDW�
WKH� RSHUDWRU� LQ� WKH�¿UVW� LQVWDQFH²DQG� WKH� LQVXUHUV� XOWL-
mately—would have to take into account while assess-
LQJ�WKH�³ULVN´�WKDW�QHHGHG�WR�EH�FRYHUHG��,Q�WKLV�FRQQHF-
tion, the liberal tests that are invoked to establish a causal 
OLQN��ZLGHQLQJ�WKH�UHDFK�RI�WKH�WHVWV�RI�³SUR[LPDWH�FDXVH´�
DQG�³IRUHVHHDELOLW\´�DQG�HYHQ�UHSODFLQJ�WKH�VDPH�ZLWK�D�
EURDGHU�³JHQHUDO�FDSDELOLW\´�WHVW��DUH�DW�LVVXH�440

����� 'HVSLWH� WKHVH� GLI¿FXOWLHV�� LW� LV� HQFRXUDJLQJ� WKDW�
LQVXUDQFH�FRYHUDJH�LV�LQFUHDVLQJO\�EHLQJ�PDGH�DYDLODEOH�
IRU�GDPDJH�WR�SHUVRQV��SURSHUW\�RU�WKH�HQYLURQPHQW�GXH�WR�
RLO�VSLOOV�DQG�RWKHU�KD]DUGRXV�DFWLYLWLHV�441 This is mainly 
EHFDXVH� RI� WKH� JURZLQJ� UHFRJQLWLRQ� RQ� WKH� SDUW� RI� WKH�
industry, consumers and Governments that the products 
DQG�VHUYLFHV�WKDW�WKH�KD]DUGRXV�LQGXVWU\�LV�DEOH�WR�SURYLGH�
are worthy of protection in the public interest. In order to 
maintain these products and services, the losses that such 
DFWLYLWLHV�JHQHUDWH�PXVW�EH�ZLGHO\�DOORFDWHG�DQG�VKDUHG��
,QVXUDQFH� DQG� ¿QDQFLDO� LQVWLWXWLRQV� DUH� LQGLVSHQVDEOH�
actors in any such scheme of allocation. These are institu-
WLRQV�ZLWK� H[SHUWLVH� WR�PDQDJH� ULVN� DQG� WKHLU�SUR¿WDELO-
LW\�OLHV�LQ�SRROLQJ�¿QDQFLDO�UHVRXUFHV�DQG�ZLVHO\�LQYHVW-
LQJ�LQ�ULVN�EHDULQJ�DFWLYLWLHV�442 However, it is inevitable 
WKDW� SUHPLXPV� IRU� LQVXUDQFH� FRYHUDJH� RI� WKH� KD]DUGRXV�
DFWLYLWLHV�ZLOO�JURZ�LQ�GLUHFW�SURSRUWLRQ�WR�WKH�UDQJH�DQG�
PDJQLWXGH�RI� WKH� ULVN� WKDW� LV� VRXJKW� WR�EH�FRYHUHG��7KH�
increase in the premium costs is also directly related to 
WKH�JURZLQJ� WUHQG� WR�GHVLJQDWH�DQ�RSHUDWRU¶V� OLDELOLW\�DV�
strict. Further, the trend to raise the limits of liability to 

440 H.-D. Sellschopp, “Multiple tort feasors/combined polluter theo-
ries, causality and assumption of proof/statistical proof, technical insur-
DQFH�DVSHFWV´�LQ�.U|QHU��HG����RS��FLW� (footnote 356 above), pp. 51–57, 
at pp. 52–53.

441 See Ch. S. Donovan and E. M. Miller, “Limited insurability of 
XQOLPLWHG�OLDELOLW\��VHULDO�FODLPV��DJJUHJDWHV�DQG�DOWHUQDWLYHV��WKH�$PHU-
LFDQ�YLHZ´��LQ�.U|QHU��HG����RS��FLW���IRRWQRWH�����DERYH���SS�����±�����
DQG�:��3IHQQLJVWRUI��³/LPLWHG�LQVXUDELOLW\�RI�XQOLPLWHG�OLDELOLW\��VHULDO�
FODLPV�� DJJUHJDWHV� DQG� DOWHUQDWLYHV�� WKH� &RQWLQHQWDO� YLHZ´�� LELG., 
pp. 159–165.

442�6HH�$��-��(��)LW]VLPPRQV��³1RQ�PDULQH�HQYLURQPHQWDO�OLDELOLW\��
the use of insurance pools and the European dimension”, LELG., pp. 166–
173, at pp. 166–167.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

KLJKHU� DQG�KLJKHU� OHYHOV�� HYHQ� LI� WKH�RSHUDWRU¶V� OLDELOLW\�
LV�FDSSHG��LV�DOVR�D�IDFWRU�LQ�WKH�ULVLQJ�FRVWV�RI�SUHPLXPV�

(31) The State concerned may establish minimum lim-
LWV� IRU�¿QDQFLDO�VHFXULWLHV�IRU�VXFK�SXUSRVHV�� WDNLQJ�LQWR�
FRQVLGHUDWLRQ�WKH�DYDLODELOLW\�RI�FDSLWDO�UHVRXUFHV�WKURXJK�
EDQNV�RU�RWKHU�¿QDQFLDO�DJHQFLHV��(YHQ�LQVXUDQFH�VFKHPHV�
PD\�UHTXLUH�D�FHUWDLQ�PLQLPXP�¿QDQFLDO�VROYHQF\�IURP�
WKH�RSHUDWRU�WR�H[WHQG�WKHLU�FRYHUDJH��8QGHU�PRVW�RI�WKH�
OLDELOLW\�VFKHPHV��WKH�RSHUDWRU�LV�REOLJHG�WR�REWDLQ�LQVXU-
DQFH�DQG� VXFK�RWKHU� VXLWDEOH�¿QDQFLDO� VHFXULWLHV�443 This 
PD\� EH� SDUWLFXODUO\� QHFHVVDU\� WR� WDNH� DGYDQWDJH� RI� WKH�
OLPLWHG� ¿QDQFLDO� OLDELOLW\� VFKHPH��ZKHUH� LW� LV� DYDLODEOH��
+RZHYHU�� LQ� YLHZ�RI� WKH� GLYHUVLW\� RI� OHJDO� V\VWHPV� DQG�
GLIIHUHQFHV� LQ� HFRQRPLF� FRQGLWLRQV�� VRPH�ÀH[LELOLW\� IRU�
6WDWHV� LQ� UHTXLULQJ� DQG� DUUDQJLQJ� VXLWDEOH� ¿QDQFLDO� DQG�
VHFXULW\� JXDUDQWHHV� PD\� EH� HQYLVDJHG�444 An effective 
insurance system may also require wide participation by 
potentially interested States.445 

(32) The importance of such mechanisms cannot be 
RYHUHPSKDVL]HG��,W�KDV�EHHQ�QRWHG�WKDW�³¿QDQFLDO�DVVXU-
DQFH�LV�EHQH¿FLDO�IRU�DOO�VWDNHKROGHUV��IRU�SXEOLF�DXWKRU-
LWLHV�DQG�WKH�SXEOLF�LQ�JHQHUDO��LW�LV�RQH�RI�WKH�PRVW�HIIHF-
WLYH�� LI� QRW� WKH� RQO\�� ZD\� RI� HQVXULQJ� WKDW� UHVWRUDWLRQ�
actually takes place in line with the polluter-pays princi-
SOH��IRU�LQGXVWU\�RSHUDWRUV��LW�SURYLGHV�D�ZD\�RI�VSUHDGLQJ�
ULVNV�DQG�PDQDJLQJ�XQFHUWDLQWLHV��IRU�WKH�LQVXUDQFH�LQGXV-
WU\�� LW� LV� D� VL]HDEOH�PDUNHW´�446� 6XFK� LQVXUDQFH� FRYHUDJH�
should also be available for clean-up costs.447

����� ,QVXUDQFH�FRYHUDJH�LV�DYDLODEOH�LQ�VRPH�MXULVGLF-
tions, such as Europe and the United States. The experi-
HQFH�JDLQHG�LQ�VXFK�PDUNHWV�FDQ�EH�TXLFNO\�WUDQVIHUUHG�
WR�RWKHU�PDUNHWV�DV�WKH�LQVXUDQFH�LQGXVWU\�LV�LQFUHDVLQJO\�
JOREDO��$UWLFOH����RI�'LUHFWLYH���������&(�RI�WKH�(XUR-
pean Parliament and of the Council on environmental 
OLDELOLW\� ZLWK� UHJDUG� WR� WKH� SUHYHQWLRQ� DQG� UHPHG\LQJ�

443 For treaty practice, see, for example, article III of the Convention 
RQ�WKH�/LDELOLW\�RI�2SHUDWRUV�RI�1XFOHDU�6KLSV��DUWLFOH���RI�WKH�3URWRFRO�
WR�DPHQG�WKH�9LHQQD�&RQYHQWLRQ�RQ�FLYLO�OLDELOLW\�IRU�QXFOHDU�GDPDJH��
article VII of the Vienna Convention on civil liability for nuclear dam-
DJH��DUWLFOH����RI�WKH�&RQYHQWLRQ�RQ�WKLUG�SDUW\�OLDELOLW\�LQ�WKH�¿HOG�RI�
QXFOHDU�HQHUJ\��DQG�DUWLFOH����RI�WKH�3URWRFRO�WR�DPHQG�WKH�&RQYHQWLRQ�
RQ�7KLUG�3DUW\�/LDELOLW\�LQ�WKH�¿HOG�RI�1XFOHDU�(QHUJ\�RI����-XO\�������
as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982. See also article V of the International 
&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\� IRU�2LO�3ROOXWLRQ�'DPDJH� DV� DPHQGHG�
E\� WKH� ����� 3URWRFRO�� DUWLFOH� ��� RI� WKH� ,QWHUQDWLRQDO� &RQYHQWLRQ� RQ�
/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�LQ�&RQQHFWLRQ�ZLWK�WKH�&DU-
ULDJH�RI�+D]DUGRXV�DQG�1R[LRXV�6XEVWDQFHV�E\�6HD��+16�&RQYHQWLRQ���
article 7 of the International Convention on Civil Liability for Bunker 
2LO�3ROOXWLRQ�'DPDJH��DUWLFOH����RI�WKH�%DVHO�3URWRFRO�RQ�/LDELOLW\�DQG�
&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�IURP�7UDQVERXQGDU\�0RYHPHQWV�
RI�+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO��DUWLFOH����RI�WKH�3URWRFRO�RQ�
&LYLO� /LDELOLW\� DQG� &RPSHQVDWLRQ� IRU� 'DPDJH� FDXVHG� E\� WKH�7UDQV-
ERXQGDU\�(IIHFWV�RI�,QGXVWULDO�$FFLGHQWV�RQ�7UDQVERXQGDU\�:DWHUV��DQG�
DUWLFOH����RI� WKH�&RQYHQWLRQ�RQ�&LYLO�/LDELOLW\� IRU�'DPDJH� UHVXOWLQJ�
IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQPHQW�

444 See, for example, the statement by China, 2I¿FLDO�5HFRUGV�RI�WKH�
*HQHUDO�$VVHPEO\��)LIW\�HLJKWK�6HVVLRQ��6L[WK�&RPPLWWHH����WK�PHHWLQJ 
(A/C.6/58/SR.19), para. 43.

445 See, for example, the statement by Italy,� LELG��� ��WK� PHHWLQJ 
(A/C.6/58/SR.17), para. 28.

446 Proposal for a directive of the European Parliament and of the 
&RXQFLO�RQ�HQYLURQPHQWDO� OLDELOLW\�ZLWK� UHJDUG� WR� WKH�SUHYHQWLRQ�DQG�
UHPHG\LQJ�RI�HQYLURQPHQWDO�GDPDJH��RI����-DQXDU\�������&20��������
���¿QDO���

447 ,ELG�

RI�HQYLURQPHQWDO�GDPDJH�448 for example, provides that 
PHPEHU� 6WDWHV� VKDOO� WDNH� PHDVXUHV� WR� HQFRXUDJH� WKH�
development of security instruments and markets by the 
DSSURSULDWH�VHFXULW\��HFRQRPLF�DQG�¿QDQFLDO�RSHUDWRUV��
LQFOXGLQJ�¿QDQFLDO�PHFKDQLVPV� LQ� FDVH� RI� LQVROYHQF\��
ZLWK�WKH�DLP�RI�HQDEOLQJ�RSHUDWRUV�WR�XVH�¿QDQFLDO�JXDU-
antees to cover their responsibilities under the Directive.

����� 2QH� RI� WKH� FRQVHTXHQFHV� RI� HQVXULQJ� WKH� DYDLO-
DELOLW\�RI�LQVXUDQFH�DQG�¿QDQFLDO�VHFXULW\�LV�WKDW�D�FODLP�
for compensation may be allowed as one option under 
GRPHVWLF�ODZ�GLUHFWO\�DJDLQVW�DQ\�SHUVRQ�SURYLGLQJ�¿QDQ-
FLDO� VHFXULW\� FRYHUDJH��+RZHYHU�� VXFK� D� SHUVRQ�PD\�EH�
JLYHQ�WKH�ULJKW�WR�UHTXLUH�WKH�RSHUDWRU�WR�EH�MRLQHG�LQ�WKH�
SURFHHGLQJV��6XFK�D�SHUVRQ�LV�DOVR�HQWLWOHG�WR�LQYRNH�WKH�
defences to which the operator would otherwise be enti-
WOHG�XQGHU�WKH�ODZ��$UWLFOH�����SDUDJUDSK���RI�WKH�3URWRFRO�
RQ�&LYLO�/LDELOLW\�DQG�&RPSHQVDWLRQ�IRU�'DPDJH�FDXVHG�
by the Transboundary Effects of Industrial Accidents on 
7UDQVERXQGDU\�:DWHUV�DQG�DUWLFOH�����SDUDJUDSK���RI�WKH�
Basel Protocol on Liability and Compensation for Dam-
DJH�5HVXOWLQJ� IURP�7UDQVERXQGDU\�0RYHPHQWV� RI�+D]-
ardous Wastes and their Disposal provide for such pos-
sibilities. However, both Protocols allow States to make 
D�GHFODUDWLRQ�� LI� WKH\�ZLVK��QRW� DOORZLQJ� IRU� VXFK�GLUHFW�
action.

����� 3DUDJUDSKV� �� DQG� �� UHIHU� WR� WKH� RWKHU� HTXDOO\�
important measures that the State should focus upon. 
7KLV� LV� DERXW� HVWDEOLVKLQJ� VXSSOHPHQWDU\� IXQGV� DW� WKH�
national level. Of course, this does not preclude the 
assumption of these responsibilities at a subordinate 
OHYHO�RI�JRYHUQPHQW�LQ�WKH�FDVH�RI�D�6WDWH�ZLWK�D�IHGHUDO�
system. Available schemes of allocation of loss envis-
DJH�VRPH�VRUW�RI�VXSSOHPHQWDU\�IXQGLQJ�WR�PHHW�FODLPV�
of compensation in case the funds at the disposal of the 
operator are not adequate to compensate victims. Most 
OLDELOLW\� UHJLPHV� FRQFHUQLQJ� GDQJHURXV� DFWLYLWLHV� SUR-
YLGH�IRU�DGGLWLRQDO�IXQGLQJ�VRXUFHV�WR�PHHW�WKH�FODLPV�RI�
GDPDJH��DQG�SDUWLFXODUO\� WR�PHHW� WKH�FRVWV�RI� UHVSRQVH�
and restoration measures that are essential to contain the 
GDPDJH�DQG� UHVWRUH�YDOXH� WR�DIIHFWHG�QDWXUDO� UHVRXUFHV�
and public amenities.

����� $GGLWLRQDO�VRXUFHV�RI�IXQGLQJ�FRXOG�EH�FUHDWHG�RXW�
of different accounts. One account could be out of public 
IXQGV��DV�SDUW�RI�WKH�QDWLRQDO�EXGJHW��,Q�RWKHU�ZRUGV��WKH�
State could share in the allocation of loss created by the 
GDPDJH��DV�KDV�KDSSHQHG�LQ�WKH�FDVH�RI�WKH�QXFOHDU�HQHUJ\�
operations. Another account could be a common pool of 
funds created by contributions either from operators of 
WKH� VDPH� FDWHJRU\� RI� GDQJHURXV� DFWLYLWLHV� RU� IURP� HQWL-
WLHV�IRU�ZKRVH�GLUHFW�EHQH¿W�WKH�GDQJHURXV�RU�KD]DUGRXV�
DFWLYLW\�LV�FDUULHG�RXW��7KLV�LV�WKH�FDVH�ZLWK�PDQDJHPHQW�
of risks associated with transport of oil by sea. However, 
LQ�WKH�FDVH�RI�KD]DUGRXV�DFWLYLWLHV�ZKLFK�DUH�YHU\�VSHFLDO��
VXSSOHPHQWDU\�IXQGV�PD\�KDYH�WR�EH�GHYHORSHG�WKURXJK�
some form of taxation on consumers of the products and 
VHUYLFHV�WKH�LQGXVWU\�JHQHUDWHV�DQG�VXSSRUWV��7KLV�PD\�EH�
particularly necessary if the pool of operators and directly 
interested consumers is very small and not connected by 
DQ\�FRPPRQ�HFRQRPLF�RU�VWUDWHJLF�LQWHUHVW�

448 See footnote 316 above.



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

����� 3DUDJUDSK���GHDOV�ZLWK� LQGXVWU\�IXQGLQJ�DQG�SUR-
vides that in appropriate cases, these measures should 
include the requirement for the establishment of industry 
funds at the national level. The words “these measures” 
UHÀHFWV� WKH� IDFW� WKDW� WKH�6WDWH�KDV� WKH�RSWLRQ�RI� DFKLHY-
LQJ� WKH� REMHFWLYH� RI� VHWWLQJ� XS� RI� LQGXVWU\�ZLGH� IXQG-
LQJ� LQ� D�YDULHW\�RI�ZD\V��GHSHQGLQJ�XSRQ� WKH�SDUWLFXODU�
circumstances.

����� 3DUDJUDSK���SURYLGHV�WKDW�LQ�WKH�HYHQW�WKH�PHDVXUHV�
PHQWLRQHG�LQ�WKH�SUHFHGLQJ�SDUDJUDSKV�DUH�LQVXI¿FLHQW�WR�
SURYLGH�DGHTXDWH�FRPSHQVDWLRQ��WKH�6WDWH�RI�RULJLQ�VKRXOG�
DOVR� HQVXUH� WKDW� DGGLWLRQDO�¿QDQFLDO� UHVRXUFHV� DUH�PDGH�
available. While it does not directly require the State of 
RULJLQ� WR� VHW� XS� JRYHUQPHQW� IXQGV� WR� JXDUDQWHH� SURPSW�
and adequate compensation, it provides that the State of 
RULJLQ� VKRXOG� HQVXUH� WKDW� VXI¿FLHQW� ¿QDQFLDO� UHVRXUFHV�
DUH�DYDLODEOH�LQ�FDVH�RI�GDPDJH�DULVLQJ�IURP�D�KD]DUGRXV�
operation situated within its territory or in areas under its 
jurisdiction.

����� 3DUDJUDSKV������DQG���DUH�IUDPHG�DV�JXLGHOLQHV�WR�
HQFRXUDJH�6WDWHV�WR�DGRSW�EHVW�SUDFWLFHV��7KH�IUHHGRP�RI�
States to choose one option or the other in accordance 
with its particular circumstances and conditions is the 
central theme of the present draft principle. This will, 
KRZHYHU�� UHTXLUH� YLJLODQFH� RQ� WKH� SDUW� RI� WKH� 6WDWH� RI�
RULJLQ�WR�FRQWLQXRXVO\�UHYLHZ�LWV�GRPHVWLF�ODZ�WR�HQVXUH�
WKDW�LWV�UHJXODWLRQV�DUH�NHSW�XS�WR�GDWH�ZLWK�WKH�GHYHORS-
PHQW�RI�WHFKQRORJ\�DQG�LQGXVWU\�SUDFWLFHV�DW�KRPH�DQG�
elsewhere.

3ULQFLSOH���� 5HVSRQVH�PHDVXUHV

8SRQ� WKH� RFFXUUHQFH� RI� DQ� LQFLGHQW� LQYROYLQJ� D 
KD]DUGRXV�DFWLYLW\�ZKLFK�UHVXOWV�RU� LV� OLNHO\�WR�UHVXOW 
LQ�WUDQVERXQGDU\�GDPDJH�

(a�� WKH� 6WDWH� RI� RULJLQ� VKDOO� SURPSWO\� QRWLI\� DOO�
6WDWHV�DIIHFWHG�RU�OLNHO\�WR�EH�DIIHFWHG�RI�WKH�LQFLGHQW�
DQG�WKH�SRVVLEOH�HIIHFWV�RI�WKH�WUDQVERXQGDU\�GDPDJH�

(b�� WKH� 6WDWH� RI� RULJLQ�� ZLWK� WKH� DSSURSULDWH�
LQYROYHPHQW�RI�WKH�RSHUDWRU��VKDOO�HQVXUH�WKDW�DSSUR�
SULDWH� UHVSRQVH�PHDVXUHV� DUH� WDNHQ� DQG� VKRXOG�� IRU�
WKLV� SXUSRVH�� UHO\� XSRQ� WKH� EHVW� DYDLODEOH� VFLHQWL¿F�
GDWD�DQG�WHFKQRORJ\�

(c�� WKH�6WDWH�RI�RULJLQ��DV�DSSURSULDWH��VKRXOG�DOVR�
FRQVXOW� ZLWK� DQG� VHHN� WKH� FRRSHUDWLRQ� RI� DOO� 6WDWHV�
DIIHFWHG�RU�OLNHO\�WR�EH�DIIHFWHG�WR�PLWLJDWH�WKH�HIIHFWV�
RI� WUDQVERXQGDU\� GDPDJH� DQG� LI� SRVVLEOH� HOLPLQDWH�
WKHP�

(d�� WKH� 6WDWHV� DIIHFWHG� RU� OLNHO\� WR� EH� DIIHFWHG�
E\� WKH� WUDQVERXQGDU\�GDPDJH� VKDOO� WDNH� DOO� IHDVLEOH�
PHDVXUHV� WR�PLWLJDWH�DQG� LI�SRVVLEOH� WR�HOLPLQDWH� WKH�
HIIHFWV�RI�VXFK�GDPDJH�

(e�� WKH�6WDWHV�FRQFHUQHG�VKRXOG��ZKHUH�DSSURSUL�
DWH�� VHHN� WKH� DVVLVWDQFH� RI� FRPSHWHQW� LQWHUQDWLRQDO�
RUJDQL]DWLRQV�DQG�RWKHU�6WDWHV�RQ�PXWXDOO\�DFFHSWDEOH�
WHUPV�DQG�FRQGLWLRQV�

Commentary

���� 'UDIW� SULQFLSOH� �� GHDOV� ZLWK� WKH� VLWXDWLRQ� DULVLQJ�
DIWHU�WKH�RFFXUUHQFH�RI�WUDQVERXQGDU\�GDPDJH�IURP�ERWK�
OHJDO� DQG�SUDFWLFDO� SHUVSHFWLYHV��$V� VRRQ� DV� DQ� LQFLGHQW�
LQYROYLQJ�D�KD]DUGRXV�DFWLYLW\�UHVXOWV�RU�LV�OLNHO\�WR�UHVXOW�
LQ� WUDQVERXQGDU\�GDPDJH��ZLWK�RU�ZLWKRXW� VLPXOWDQHRXV�
GDPDJH�ZLWKLQ�WKH�WHUULWRU\�RI�WKH�6WDWH�RI�RULJLQ��WKH�6WDWH�
RI�RULJLQ� LV� FDOOHG�XSRQ� WR�GR� VHYHUDO� WKLQJV��)LUVW�� LW� LV�
expected to obtain from the operator the full facts avail-
able about the incident, and most importantly about the 
GDQJHUV� WKH�GDPDJH�SRVHV� WR� WKH�SRSXODWLRQ�� WKHLU�SURS-
erty and the environment in the immediate vicinity. Sec-
ond, it is expected to ensure that appropriate measures are 
WDNHQ�ZLWKLQ�WKH�PHDQV�DQG�FRQWLQJHQF\�SUHSDUHGQHVV�DW�
LWV�GLVSRVDO�WR�PLWLJDWH�WKH�HIIHFWV�RI�GDPDJH�DQG�LI�SRV-
sible to eliminate them. Such response measures should 
include not only clean-up and restoration measures within 
WKH� MXULVGLFWLRQ�RI� WKH�6WDWH�RI�RULJLQ�EXW�DOVR�H[WHQG� WR�
FRQWDLQ�WKH�JHRJUDSKLFDO�UDQJH�RI�WKH�GDPDJH�WR�SUHYHQW�
LW�IURP�EHFRPLQJ�WUDQVERXQGDU\�GDPDJH��LI�LW�KDV�DOUHDG\�
QRW�EHFRPH�VR��7KLUG�� WKH�6WDWH�RI�RULJLQ� LV�GXW\�ERXQG�
to inform all States affected or likely to be affected. The 
QRWL¿FDWLRQ�PXVW�FRQWDLQ�DOO�QHFHVVDU\�LQIRUPDWLRQ�DERXW�
WKH� QDWXUH� RI� WKH� GDPDJH�� LWV� OLNHO\� HIIHFWV� RQ� SHUVRQV��
property and the environment, and the possible precau-
tions that need to be taken to protect them from its ill-
HIIHFWV� RU� WR� FRQWDLQ�� PLWLJDWH� RU� HOLPLQDWH� WKH� GDPDJH�
DOWRJHWKHU�

���� 3DUDJUDSK��a���ZKLFK�GHDOV�ZLWK�SURPSW�QRWL¿FDWLRQ��
LV�DQ�REOLJDWLRQ�RI�GXH�GLOLJHQFH�LPSRVHG�XSRQ�WKH�6WDWH�
RI� RULJLQ�449� 7KH� QRWL¿FDWLRQ� REOLJDWLRQ� KDV� WR� EH� SHU-
formed as soon as is practicable. It shall contain all rel-
HYDQW�LQIRUPDWLRQ�WKDW�LV�DYDLODEOH�WR�WKH�6WDWH�RI�RULJLQ��
In some instances it may not be immediately possible for 
WKH�6WDWH�RI�RULJLQ�WR�DVFHUWDLQ�WKH�IXOO�VHW�RI�UHOHYDQW�IDFWV�
DQG�WR�JDWKHU�LQIRUPDWLRQ�DERXW�WKH�QDWXUH�RI�GDPDJH�DQG�
remedial action that can and should be taken.

���� 3DUDJUDSK��b) requires the State to take appropriate 
response measures and provides that it should rely upon 
WKH� EHVW� DYDLODEOH� PHDQV� DQG� WHFKQRORJ\�� 7KH� 6WDWH� RI�
RULJLQ� LV� H[SHFWHG� WR� SHUIRUP� GXH� GLOLJHQFH� ERWK� DW� WKH�
VWDJH� RI� DXWKRUL]DWLRQ� RI� KD]DUGRXV� DFWLYLWLHV450 and in 

449�6HH�3K��1��2NRZD��³3URFHGXUDO�REOLJDWLRQV�LQ�LQWHUQDWLRQDO�HQYL-
URQPHQWDO� DJUHHPHQWV´��%<%,/������, vol. 67 (1997), pp. 275–336, 
DW� S�� �����ZKHUH� LW� LV� REVHUYHG� WKDW� WKH� H[LVWHQFH� LQ� JHQHUDO� LQWHUQD-
WLRQDO� ODZ�RI� WKH�GXW\� WR�ZDUQ�6WDWHV� DW� ULVN� LQ� HPHUJHQF\� VLWXDWLRQV�
has received the “endorsement of the International Court in the Corfu 
Channel case and in the 1LFDUDJXD�FDVH”. It is a duty that is the sub-
MHFW�RI�WKH������&RQYHQWLRQ�RQ�HDUO\�QRWL¿FDWLRQ�RI�D�QXFOHDU�DFFLGHQW��
ZKLFK� ³FRQ¿UPV� DQ� HVWDEOLVKHG� SRVLWLRQ� DW� FXVWRPDU\� ODZ´� �LELG�, at 
p. 332).

450�&ORVHO\�DVVRFLDWHG�ZLWK�WKH�GXW\�RI�SULRU�DXWKRUL]DWLRQ�LV�WKH�GXW\�
to conduct an environmental impact statement (EIA). See Xue,�RS��FLW� 
�IRRWQRWH�����DERYH���DW�S�������3KRHEH�2NRZD�QRWHV�DW�OHDVW�¿YH�W\SHV�
RI� DQFLOODU\�GXWLHV� DVVRFLDWHG�ZLWK� WKH�REOLJDWLRQ� WR� FRQGXFW� DQ�(,$��
One of them is that the nature of the activity as well as its likely con-
sequences must be clearly articulated and communicated to the States 
likely to be affected. However, she notes that with the exception of a 
IHZ�FRQYHQWLRQV��LW�LV�ZLGHO\�SURYLGHG�WKDW�WKH�6WDWH�SURSRVLQJ�WKH�DF-
tivity is the sole determinant of the likelihood or seriousness of adverse 
impact. None of the treaties under consideration permit third States to 
SURSRVH�DGGLWLRQDO�RU�GLIIHUHQW�DVVHVVPHQWV�LI�WKH\�DUH�GLVVDWLV¿HG�ZLWK�
WKRVH�SXW� IRUZDUG�E\� WKH�6WDWH� RI� RULJLQ��6HH�2NRZD�� ORF�� FLW� (foot-
note 449 above), at pp. 282–285, and on the content of an EIA, LELG�, at 
p. 282, footnote 25, and p. 286.
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PRQLWRULQJ� WKH� DFWLYLWLHV� LQ� SURJUHVV� DIWHU� DXWKRUL]DWLRQ�
DQG�H[WHQGLQJ�LQWR�WKH�SKDVH�ZKHQ�GDPDJH�PLJKW�DFWXDOO\�
PDWHULDOL]H�� LQ� VSLWH� RI� EHVW� HIIRUWV� WR� SUHYHQW� LW�� ,Q� WKH�
*DEþtNRYR±1DJ\PDURV� 3URMHFW� case, the ICJ noted the 
QHHG� IRU� FRQWLQXRXV� PRQLWRULQJ� RI� KD]DUGRXV� DFWLYLWLHV�
as a result of the “awareness of the vulnerability of the 
HQYLURQPHQW�DQG�WKH�UHFRJQLWLRQ�WKDW�HQYLURQPHQWDO�ULVNV�
have to be assessed on a continuous basis”.451

���� )XUWKHU��WKH�6WDWH�FRQFHUQHG�VKRXOG�EH�HYHU�YLJLODQW�
DQG�UHDG\�WR�SUHYHQW� WKH�GDPDJH�DV�IDU�DV�SRVVLEOH��DQG�
ZKHQ�GDPDJH�GRHV�RFFXU��UHDG\�WR�PLWLJDWH�WKH�HIIHFWV�RI�
GDPDJH�ZLWK�WKH�EHVW�DYDLODEOH�WHFKQRORJ\�452 The role of 
WKH� 6WDWH� HQYLVDJHG� XQGHU� WKH� SUHVHQW� GUDIW� SULQFLSOH� LV�
WKXV�FRPSOHPHQWDU\�WR�WKH�UROH�DVVLJQHG�WR�LW�XQGHU�DUWL-
cles 16 and 17 of the draft articles on prevention, which 
GHDO�ZLWK�UHTXLUHPHQWV�RI�³HPHUJHQF\�SUHSDUHGQHVV´�DQG�
³QRWL¿FDWLRQ�RI�HPHUJHQF\´�453

���� 7KH�SUHVHQW�GUDIW� SULQFLSOH� VKRXOG�EH�GLVWLQJXLVKHG��
KRZHYHU�� DQG� JRHV� EH\RQG� WKH� SURYLVLRQV� RI� DUWLFOHV� ���
and 17 of the draft articles on prevention. States should 
develop, by way of response measures, necessary contin-
JHQF\� SUHSDUHGQHVV�� DQG� HPSOR\� WKH� EHVW�PHDQV� DW� WKHLU�
GLVSRVDO� RQFH� WKH� HPHUJHQF\� DULVHV�� FRQVLVWHQW� ZLWK� WKH�
FRQWHPSRUDU\� NQRZOHGJH� RI� ULVNV� DQG� WHFKQLFDO�� WHFKQR-
ORJLFDO�DQG�¿QDQFLDO�PHDQV�DYDLODEOH�WR�PDQDJH�WKHP��7KH�
present draft principle deals with the need to take necessary 
UHVSRQVH�DFWLRQ�ZLWKLQ�WKH�6WDWH�RI�RULJLQ�DIWHU�WKH�RFFXU-
UHQFH� RI� DQ� LQFLGHQW� UHVXOWLQJ� LQ� GDPDJH�� EXW� LI� SRVVLEOH�
EHIRUH�LW�DFTXLUHV�WKH�FKDUDFWHU�RI�WUDQVERXQGDU\�GDPDJH��
In this process, the States concerned should seek if neces-
VDU\�DVVLVWDQFH�IURP�FRPSHWHQW�LQWHUQDWLRQDO�RUJDQL]DWLRQV�
DQG�RWKHU�6WDWHV�DV�SURYLGHG�LQ�VXESDUDJUDSK��e).

���� 7KH� UHTXLUHPHQW� LQ� SDUDJUDSK� �b) is directly con-
nected to the application of the precautionary approach.454 
As with the application of the precautionary approach in 
DQ\� SDUWLFXODU� ¿HOG�� WKLV� DOORZV� VRPH� ÀH[LELOLW\� DQG� LV�
H[SHFWHG�WR�EH�SHUIRUPHG�NHHSLQJ�LQ�YLHZ�DOO�VRFLDO�DQG�
HFRQRPLF�FRVWV�DQG�EHQH¿WV�455 Indeed, the principle that 

451 *DEþtNRYR±1DJ\PDURV� 3URMHFW (see footnote 363 above), 
para. 112.

452 ,ELG., at para. 140. The Court stated that it “is mindful that, in the 
¿HOG�RI�HQYLURQPHQWDO�SURWHFWLRQ��YLJLODQFH�DQG�SUHYHQWLRQ�DUH�UHTXLUHG�
RQ�DFFRXQW�RI�WKH�RIWHQ�LUUHYHUVLEOH�FKDUDFWHU�RI�GDPDJH�WR�WKH�HQYLURQ-
ment and of the limitations inherent in the very mechanism of repara-
WLRQ�RI�WKLV�W\SH�RI�GDPDJH´�

453 For the text and commentaries of articles 16 and 17 of the draft 
articles on prevention, see <HDUERRN�«�����, vol. II (Part Two) and 
FRUULJHQGXP��SS�����±�����)RU�WKH�YLHZ�WKDW�WKH�WUHDW\�REOLJDWLRQV�WR�
PDLQWDLQ�FRQWLQJHQF\�SODQV�DQG�UHVSRQG�WR�SROOXWLRQ�HPHUJHQFLHV�PXVW�
EH�VHHQ�DV�SDUW�RI�6WDWH¶V�GXW\�RI�GXH�GLOLJHQFH�LQ�FRQWUROOLQJ�VRXUFHV�RI�
known environmental harm, see Birnie and Boyle, International Law 
…, RS��FLW� (footnote 306 above), p. 137. The authors also note that “it is 
OHJLWLPDWH�WR�YLHZ�WKH�Corfu Channel case as authority for a customary 
REOLJDWLRQ�WR�JLYH�ZDUQLQJ�RI�NQRZQ�HQYLURQPHQWDO�KD]DUGV´��S�������

454�2Q� WKH� UHTXLUHPHQW� RI� EHVW� DYDLODEOH� WHFKQRORJ\�� 5�GLJHU�
Wolfrum noted that it is closely associated with the precautionary prin-
ciple. See R. Wolfrum, ORF��FLW��(footnote 405 above), at p. 15. It is also 
VXJJHVWHG�WKDW�³>W@KH�WHUP�µDYDLODEOH¶�VXJJHVWV�WKDW�VWDWHV�DUH�UHVSRQVL-
EOH� IRU�DSSO\LQJ�RQO\� WKRVH� WHFKQRORJLFDO�DGYDQFHV� WKDW�KDYH�DOUHDG\�
been marketed, as opposed to every new development in pollution con-
trol” (Stoll,�ORF��FLW��(footnote 418 above), p. 182).

455�6HH�³*XLGHOLQHV�IRU�$SSO\LQJ�WKH�3UHFDXWLRQDU\�3ULQFLSOH²%LRGL-
YHUVLW\�&RQVHUYDWLRQ�DQG�150�0DQDJHPHQW´��MRLQW�LQLWLDWLYH�RI�)DXQD�
and Flora International and the World Conservation Union (IUCN)), 
(QYLURQPHQWDO�3ROLF\�DQG�/DZ, vol. 35/6 (2005), pp. 274–275, at p. 275.

States should ensure that activities within their jurisdiction 
DQG�FRQWURO�GR�QRW�JLYH�ULVH�WR�WUDQVERXQGDU\�KDUP�FDQQRW�
EH�RYHUHPSKDVL]HG��%\�WKH�VDPH�WRNHQ��WKH�LPSRUWDQFH�RI�
response action once an accident or incident has occurred 
DQG�WULJJHUV�VLJQL¿FDQW�GDPDJH�FDQQRW�EH�RYHUVWDWHG��,Q�
IDFW��VXFK�PHDVXUHV�DUH�QHFHVVDU\�WR�FRQWDLQ�WKH�GDPDJH�
IURP�VSUHDGLQJ��DQG�VKRXOG�EH�WDNHQ�LPPHGLDWHO\��7KLV�LV�
GRQH�LQ�PRVW�FDVHV�ZLWKRXW�ZDVWLQJ�DQ\�WLPH�LGHQWLI\LQJ�
WKH�UHVSRQVLEOH�SHUVRQ�RU�WKH�FDXVH�RU�IDXOW�WKDW�WULJJHUHG�
WKH�HYHQW��3DUDJUDSK��b��DVVLJQV�WR�WKH�6WDWH�RI�RULJLQ�WKH�
UHVSRQVLELOLW\�RI�GHWHUPLQLQJ�KRZ�VXFK�PHDVXUHV�VKRXOG�
be taken and by whom, which includes the appropriate 
involvement of the operator. The State would have the 
RSWLRQ�RI�VHFXULQJ�D�UHLPEXUVHPHQW�RI�FRVWV�RI�UHDVRQDEOH�
response measures.

(7) It is common for the authorities of the State to take 
action immediately and evacuate affected people to places 
RI�VDIHW\�DQG�SURYLGH�LPPHGLDWH�HPHUJHQF\�PHGLFDO�DQG�
RWKHU�UHOLHI��,W�LV�IRU�WKLV�UHDVRQ�WKDW�WKH�SULQFLSOH�UHFRJ-
QL]HV� WKH� LPSRUWDQW� UROH� WKDW� WKH�6WDWH�SOD\V�DQG� VKRXOG�
SOD\� LQ� WDNLQJ�QHFHVVDU\�PHDVXUHV�DV� VRRQ�DV� WKH�HPHU-
JHQF\�DULVHV��JLYHQ�LWV�UROH�LQ�VHFXULQJ�SXEOLF�ZHOIDUH�DQG�
SURWHFWLQJ�WKH�SXEOLF�LQWHUHVW�DW�DOO�WLPHV�

���� $Q\�PHDVXUH� WKDW� WKH�6WDWH� WDNHV� LQ� UHVSRQGLQJ� WR�
WKH�HPHUJHQF\�FUHDWHG�E\�WKH�KD]DUGRXV�DFWLYLW\�GRHV�QRW�
DQG�VKRXOG�QRW��KRZHYHU�� UHOHJDWH� WKH�RSHUDWRU� WR�D�VHF-
ondary or residuary role. The operator has a primary re-
VSRQVLELOLW\�IRU�PDLQWDLQLQJ�HPHUJHQF\�SUHSDUHGQHVV�DQG�
RSHUDWLRQDOL]LQJ�DQ\�VXFK�PHDVXUHV�DV�VRRQ�DV�DQ�LQFLGHQW�
RFFXUV��7KH�RSHUDWRU�FDQ�DQG�VKRXOG�JLYH�WKH�6WDWH�DOO�WKH�
DVVLVWDQFH� LW� QHHGV� WR� GLVFKDUJH� LWV� UHVSRQVLELOLWLHV��3DU-
ticularly, the operator is in the best position to indicate 
the details of the accident, its nature, the time of its occur-
rence and its exact location and the possible measures 
WKDW�SDUWLHV� OLNHO\� WR�EH�DIIHFWHG�FRXOG� WDNH� WR�PLQLPL]H�
WKH�FRQVHTXHQFHV�RI�WKH�GDPDJH�456�$FFRUGLQJO\��WKH�SRV-
VLELOLW\�RI�DQ�RSHUDWRU��LQFOXGLQJ�D�WUDQVQDWLRQDO�FRUSRUD-
WLRQ��EHLQJ�¿UVW�WR�UHDFW�LV�QRW�LQWHQGHG�WR�EH�SUHFOXGHG��,Q�
case the operator is unable to take the necessary response 
DFWLRQ��WKH�6WDWH�RI�RULJLQ�VKDOO�PDNH�DUUDQJHPHQWV�WR�WDNH�
such action.457 In this process it can seek necessary and 
available help from other States or competent interna-
WLRQDO�RUJDQL]DWLRQV�

���� 3DUDJUDSK��F) SURYLGHV�WKDW�WKH�6WDWH�RI�RULJLQ��LQ�LWV�
own interest and even as a matter of duty born out of “ele-
mentary considerations of humanity”,458 should consult 

456 States are required to notify such details in case of nuclear inci-
GHQWV��6HH�DUWLFOH���RI�WKH�&RQYHQWLRQ�RQ�HDUO\�QRWL¿FDWLRQ�RI�D�QXFOHDU�
DFFLGHQW��7KH\�PXVW�DOVR�JLYH��WKURXJK�WKH�,$($��WKH�6WDWHV�OLNHO\�WR�
EH� DIIHFWHG�RWKHU� QHFHVVDU\� LQIRUPDWLRQ� WR�PLQLPL]H� WKH� UDGLRORJLFDO�
consequences. See Sands, RS��FLW� (footnote 362 above), at pp. 845–846.

457 Under articles 5 and 6 of the Directive 2004/35/CE of the Euro-
SHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO��FRPSHWHQW�DXWKRULWLHV��WR�EH�GHVLJ-
nated under article 11, may require the operator to take necessary pre-
ventive or restoration measures or take such measures themselves, if the 
operator does not take them or cannot be found (see footnote 316 above).

458 See Corfu Channel (footnote 197 above), p. 22. For reference 
WR�WKH�SDUWLFXODU�FRQFHSW�DV�SDUW�RI�³REOLJDWLRQV�«�EDVHG�«�RQ�FHUWDLQ�
JHQHUDO�DQG�ZHOO�UHFRJQL]HG�SULQFLSOHV´��LELG����DV�GLVWLQJXLVKHG�IURP�
the traditional sources of international law enumerated in Article 38 of 
the Statute of the International Court of Justice, see B. Simma, “From 
bilateralism to community interest in international law”, 5HFXHLO� GHV�
FRXUV��&ROOHFWHG�FRXUVHV�RI�WKH�+DJXH�$FDGHP\�RI�,QWHUQDWLRQDO�/DZ�
�����9,, vol. 250 (1997), pp. 220 et seq., at pp. 291–292.
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the States affected or likely to be affected to determine 
WKH� EHVW� SRVVLEOH� UHVSRQVH� DFWLRQ� WR� SUHYHQW� RU�PLWLJDWH�
WUDQVERXQGDU\�GDPDJH�459�&RQVXOWDWLRQV�DUH�XVXDOO\�WULJ-
JHUHG�XSRQ�UHTXHVW��,W�LV�FRQVLGHUHG�WKDW�WKH�TXDOL¿FDWLRQ�
³DV�DSSURSULDWH´� LV� VXI¿FLHQWO\�ÀH[LEOH� WR�DFFRPPRGDWH�
QHFHVVDU\� FRQVXOWDWLRQ� DPRQJ� FRQFHUQHG� 6WDWHV� DQG� WR�
HQJDJH�WKHP�LQ�DOO�SRVVLEOH�PRGHV�RI�FRRSHUDWLRQ��GHSHQG-
LQJ�XSRQ� WKH�FLUFXPVWDQFHV�RI�HDFK�FDVH��7KH� UHDGLQHVV�
RI�6WDWHV�WR�FRRSHUDWH�PD\�QRW�EH�XQLIRUP��LW�GHSHQGV�RQ�
WKHLU�ORFDWLRQ�DQG�WKH�GHJUHH�WR�ZKLFK�WKH\�IHHO�REOLJDWHG�
to cooperate, as well as their preparedness and capacity.

����� 3DUDJUDSK� �G), on the other hand, requires States 
affected or likely to be affected to extend to the State of 
RULJLQ� WKHLU� IXOO� FRRSHUDWLRQ�� 2QFH� QRWL¿HG�� WKH� 6WDWHV�
affected also are under a duty to take all appropriate and 
UHDVRQDEOH�PHDVXUHV�WR�PLWLJDWH�WKH�GDPDJH�WR�ZKLFK�WKH\�
are exposed.460 These States should take such response 
measures as are within their power in areas under their 
MXULVGLFWLRQ� RU� FRQWURO� WR� KHOS� SUHYHQW� RU�PLWLJDWH� VXFK�
WUDQVERXQGDU\� GDPDJH��7KH\�PD\� DOVR� VHHN� VXFK� DVVLV-
tance as is available from the competent international 
RUJDQL]DWLRQV� DQG� RWKHU� 6WDWHV� DV� HQYLVDJHG� LQ� SDUD-
JUDSK��e). Such response action is essential not only in the 
public interest but also to enable the appropriate author-
ities and courts to treat the subsequent claims for compen-
sation and reimbursement of costs incurred for response 
measures taken as reasonable.461

����� 3DUDJUDSK� �e) is self-explanatory and is modelled 
on article 28 of the 1997 Convention on the Law of the 
1RQ�1DYLJDWLRQDO� 8VHV� RI� ,QWHUQDWLRQDO� :DWHUFRXUVHV�
(hereinafter the “1997 Watercourses Convention”). It is 

459 On the duty of States to notify and consult with each other with 
D� YLHZ� WR� WDNH� DSSURSULDWH� DFWLRQV� WR�PLWLJDWH� GDPDJH�� VHH�3ULQFLSOH�
��� RI� WKH� 5LR� 'HFODUDWLRQ� �IRRWQRWH� ���� DERYH��� WKH� &RQYHQWLRQ� RQ�
WKH�7UDQVERXQGDU\�(IIHFWV�RI�,QGXVWULDO�$FFLGHQWV��WKH�&RQYHQWLRQ�RQ�
%LRORJLFDO�'LYHUVLW\��DQG� WKH�&DUWDJHQD�3URWRFRO�RQ�%LRVDIHW\� WR� WKH�
&RQYHQWLRQ�RQ�%LRORJLFDO�'LYHUVLW\�DV�ZHOO�DV�WKH�WUHDWLHV�LQ�WKH�¿HOG�RI�
QXFOHDU�DFFLGHQWV�DQG�WKH�&RQYHQWLRQ�RQ�HDUO\�QRWL¿FDWLRQ�RI�D�QXFOHDU�
accident. See also Sands, RS��FLW� (footnote 362 above), pp. 841–847.

460 In the *DEþtNRYR±1DJ\PDURV� 3URMHFW� case (see footnote 363 
above), in defense of “Variant C” that it implemented on the river Dan-
XEH�DSSURSULDWLQJ�QHDUO\����WR����SHU�FHQW�ZDWHU�RI�WKH�ULYHU�'DQXEH��
LQ� WKH� IDFH� RI�+XQJDU\¶V� UHIXVDO� WR� DELGH� E\� WKH� WHUPV� RI� WKH�7UHDW\�
FRQFHUQLQJ�WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�WKH�*DEþLNRYR±1DJ\PD-
URV�V\VWHP�RI�ORFNV�FRQFOXGHG�EHWZHHQ�&]HFKRVORYDNLD�DQG�+XQJDU\�
�VLJQHG� DW� %XGDSHVW� RQ� ��� 6HSWHPEHU� ������ 8QLWHG� 1DWLRQV�� Treaty 
Series�� YRO��������1R���������S��������6ORYDNLD�DUJXHG� WKDW� ³>L@W� LV� D�
JHQHUDO�SULQFLSOH�RI�LQWHUQDWLRQDO�ODZ�WKDW�D�SDUW\�LQMXUHG�E\�WKH�QRQ�
SHUIRUPDQFH�RI�DQRWKHU�FRQWUDFW�SDUW\�PXVW�VHHN�WR�PLWLJDWH�WKH�GDPDJH�
KH�KDV�VXVWDLQHG´��S������SDUD�������7KH�&RXUW��UHIHUULQJ�WR�WKLV�SULQFLSOH��
noted that “[i]t would follow from such a principle that an injured State 
ZKLFK�KDV� IDLOHG� WR� WDNH� WKH�QHFHVVDU\�PHDVXUHV� WR� OLPLW� WKH�GDPDJH�
sustained would not be entitled to claim compensation for that dam-
DJH�ZKLFK�FRXOG�KDYH�EHHQ�DYRLGHG´��LELG�). The Court observed that 
³>Z@KLOH�WKLV�SULQFLSOH�PLJKW�WKXV�SURYLGH�D�EDVLV�IRU�WKH�FDOFXODWLRQ�RI�
GDPDJHV��LW�FRXOG�QRW��RQ�WKH�RWKHU�KDQG��MXVWLI\�DQ�RWKHUZLVH�ZURQJIXO�
act” (LELG�). It is a different matter that the Court found the implemen-
WDWLRQ�RI�9DULDQW�&�DV�D�ZURQJIXO�DFW�DQG�KHQFH�GLG�QRW�JR�IXUWKHU� WR�
H[DPLQH�WKH�SULQFLSOH�RI�WKH�GXW\�RI�WKH�DIIHFWHG�6WDWHV�WR�PLWLJDWH�WKH�
HIIHFWV�RI�GDPDJH�WR�ZKLFK�WKH\�DUH�H[SRVHG��7KH�YHU\�ZLOOLQJQHVV�RI�
WKH�&RXUW�WR�FRQVLGHU�DQ\�IDLOXUH�LQ�WKLV�UHJDUG�DV�DQ�LPSRUWDQW�IDFWRU�
LQ�WKH�FRPSXWDWLRQ�RI�GDPDJHV�WR�ZKLFK�WKRVH�6WDWHV�ZRXOG�HYHQWXDOO\�
EH� HQWLWOHG� DPRXQWV� WR� DQ� LPSRUWDQW� UHFRJQLWLRQ� XQGHU� JHQHUDO� LQWHU-
national law of the duty imposed on States affected by transboundary 
KDUP�WR�PLWLJDWH�WKH�GDPDJH�WR�WKH�EHVW�H[WHQW�WKH\�FDQ�

461�,Q�JHQHUDO��RQ�WKH�FULWHULRQ�RI�UHDVRQDEOHQHVV�LQ�FRPSXWLQJ�FRVWV�
admissible for recovery, see Wetterstein, “A proprietory or possessory 
interest …”, ORF��FLW� (footnote 323 above), pp. 47–50.

H[SHFWHG�WKDW�DUUDQJHPHQWV�IRU�DVVLVWDQFH�EHWZHHQ�6WDWHV�
RU� FRPSHWHQW� LQWHUQDWLRQDO� RUJDQL]DWLRQV� DQG� WKH� 6WDWHV�
FRQFHUQHG�ZRXOG�EH�RQ�WKH�EDVLV�RI�PXWXDOO\�DJUHHG�WHUPV�
DQG� FRQGLWLRQV�� 6XFK� DUUDQJHPHQWV�PD\� EH� FRQGLWLRQHG�
E\�WKH�SULRULWLHV�RI�DVVLVWDQFH�RI�WKH�UHFHLYLQJ�6WDWH�� WKH�
constitutional provisions and mandates of the compe-
WHQW� LQWHUQDWLRQDO� RUJDQL]DWLRQV�� DQG� ¿QDQFLDO� DQG� RWKHU�
DUUDQJHPHQWV� FRQFHUQLQJ� ORFDO� KRVSLWDOLW\� RU� LPPXQL-
WLHV�DQG�SULYLOHJHV��$Q\�VXFK�DUUDQJHPHQWV�VKRXOG�QRW�EH�
based on purely commercial terms and should be consist-
ent with the elementary considerations of humanity and 
WKH� LPSRUWDQFH� RI� UHQGHULQJ� KXPDQLWDULDQ� DVVLVWDQFH� WR�
victims in distress.

3ULQFLSOH���� ,QWHUQDWLRQDO�DQG�GRPHVWLF�UHPHGLHV

��� 6WDWHV�VKDOO�SURYLGH�WKHLU�GRPHVWLF�MXGLFLDO�DQG�
DGPLQLVWUDWLYH�ERGLHV�ZLWK�WKH�QHFHVVDU\�MXULVGLFWLRQ�
DQG� FRPSHWHQFH� DQG� HQVXUH� WKDW� WKHVH� ERGLHV� KDYH�
SURPSW��DGHTXDWH�DQG�HIIHFWLYH�UHPHGLHV�DYDLODEOH�LQ�
WKH�HYHQW�RI�WUDQVERXQGDU\�GDPDJH�FDXVHG�E\�KD]DUG�
RXV� DFWLYLWLHV� ORFDWHG�ZLWKLQ� WKHLU� WHUULWRU\� RU� RWKHU�
ZLVH�XQGHU�WKHLU�MXULVGLFWLRQ�RU�FRQWURO�

��� 9LFWLPV�RI�WUDQVERXQGDU\�GDPDJH�VKRXOG�KDYH�
DFFHVV�WR�UHPHGLHV�LQ�WKH�6WDWH�RI�RULJLQ�WKDW�DUH�QR�OHVV�
SURPSW��DGHTXDWH�DQG�HIIHFWLYH�WKDQ�WKRVH�DYDLODEOH�WR�
YLFWLPV� WKDW� VXIIHU� GDPDJH�� IURP� WKH� VDPH� LQFLGHQW��
ZLWKLQ�WKH�WHUULWRU\�RI�WKDW�6WDWH�

��� 3DUDJUDSKV� �� DQG� �� DUH� ZLWKRXW� SUHMXGLFH� WR�
WKH� ULJKW� RI� WKH� YLFWLPV� WR� VHHN� UHPHGLHV� RWKHU� WKDQ�
WKRVH�DYDLODEOH�LQ�WKH�6WDWH�RI�RULJLQ�

��� 6WDWHV�PD\�SURYLGH�IRU�UHFRXUVH�WR�LQWHUQDWLRQDO�
FODLPV�VHWWOHPHQW�SURFHGXUHV�WKDW�DUH�H[SHGLWLRXV�DQG�
LQYROYH�PLQLPDO�H[SHQVHV�

��� 6WDWHV� VKRXOG�JXDUDQWHH�DSSURSULDWH�DFFHVV� WR�
LQIRUPDWLRQ� UHOHYDQW� IRU� WKH� SXUVXDQFH� RI� UHPHGLHV��
LQFOXGLQJ�FODLPV�IRU�FRPSHQVDWLRQ�

Commentary

(1) Draft principle 6 indicates some broad measures 
QHFHVVDU\�WR�RSHUDWLRQDOL]H�DQG�LPSOHPHQW�WKH�REMHFWLYH�
set forth in draft principle 4. In one sense, draft prin-
FLSOHV���DQG���WRJHWKHU�HQFRPSDVV�WKH�VXEVWDQWLYH�DQG�
SURFHGXUDO� PHDVXUHV� UHÀHFWHG� LQ� WKH� H[SHFWDWLRQ� WKDW�
WKH� 6WDWH� RI� RULJLQ� DQG� RWKHU� 6WDWHV� FRQFHUQHG� ZRXOG�
provide minimum standards without which it would be 
GLI¿FXOW�RU�LPSRVVLEOH�WR�LPSOHPHQW�WKH�UHTXLUHPHQW�WR�
SURYLGH� HIIHFWLYH� UHPHGLHV�� LQFOXGLQJ� WKH� RSSRUWXQLW\�
to seek payment of prompt and adequate compensation 
WR�YLFWLPV�RI�WUDQVERXQGDU\�GDPDJH�462 The substantive 
PLQLPXP�UHTXLUHPHQWV�VXFK�DV�FKDQQHOOLQJ�RI�OLDELOLW\��
GHVLJQDWLQJ� OLDELOLW\�ZLWKRXW�SURRI�RI� IDXOW�� VSHFLI\LQJ�
minimum conditions, limitations or exceptions for such 
OLDELOLW\�� DQG� HVWDEOLVKLQJ� DUUDQJHPHQWV� IRU� ¿QDQFLDO�

462�5HQp�/HIHEHU�SHUFHSWLYHO\�QRWHG� WKDW� WKH�SXUSRVH�RI�PLQLPXP�
VWDQGDUGV��LQ�WKH�FRQWH[W�RI�GHYHORSLQJ�D�OHJDO�UHJLPH�DGGUHVVLQJ�WUDQV-
ERXQGDU\� GDPDJH�� LV� WR� IDFLOLWDWH� YLFWLPV� REWDLQLQJ� SURPSW� �WLPHO\���
adequate (quantitatively) and effective (qualitative) compensation. It 
has procedural and substantive sides. See Lefeber, RS��FLW� (footnote 330 
above), pp. 234–236.
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JXDUDQWHHV�RU�VHFXULWLHV�WR�FRYHU�OLDELOLW\�DUH�DGGUHVVHG�
within the framework of draft principle 4. On the other 
hand, draft principle 6 deals with the procedural mini-
mum standards. They include equal or non-discrimi-
QDWRU\� DFFHVV� WR� MXVWLFH�� DYDLODELOLW\� RI� HIIHFWLYH� OHJDO�
UHPHGLHV�� DQG� UHFRJQLWLRQ� DQG� HQIRUFHPHQW� RI� IRUHLJQ�
judicial and arbitral decisions. Draft principle 6 also 
addresses the need to provide recourse to international 
procedures for claim settlements that are expeditious 
and less costly.

���� 3DUDJUDSKV������DQG���IRFXV�RQ�GRPHVWLF�SURFHGXUHV�
DQG�WKH�GHYHORSPHQW�DQG�FRQ¿UPDWLRQ�RI�WKH�SULQFLSOH�RI�
equal or non-discriminatory access. The 1974 Convention 
on the protection of the environment between Denmark, 
Finland, Norway and Sweden is one of the most advanced 
IRUPV� RI� LQWHUQDWLRQDO� FRRSHUDWLRQ� DYDLODEOH� DPRQJ�
6WDWHV� UHFRJQL]LQJ� WKH� ULJKW� WR� HTXDO� DFFHVV� WR� MXVWLFH��
This was of course possible because the environmental 
VWDQGDUGV�DUH� ODUJHO\� WKH� VDPH�DPRQJ� WKH�1RUGLF�FRXQ-
WULHV��$UWLFOH���RI�WKH�&RQYHQWLRQ�SURYLGHV�HTXDO�ULJKW�RI�
access to persons who have been or may be affected by 
an environmental harmful activity in another State. The 
ULJKW�RI�HTXDO�DFFHVV�WR�FRXUWV�RU�DGPLQLVWUDWLYH�DJHQFLHV�
of that State is provided “to the same extent and on the 
VDPH�WHUPV�DV�D�OHJDO�HQWLW\�RI�WKH�6WDWH�LQ�ZKLFK�WKH�DF-
WLYLW\�LV�EHLQJ�FDUULHG�RQ´��7KH�WUDQVERXQGDU\�DSSOLFDQW�LV�
DOORZHG� WR� UDLVH�TXHVWLRQV�FRQFHUQLQJ� WKH�SHUPLVVLELOLW\�
RI�WKH�DFWLYLW\��DSSHDO�DJDLQVW�WKH�GHFLVLRQV�RI�WKH�&RXUW�RU�
the administrative authority and seek measures necessary 
WR� SUHYHQW� GDPDJH�� 6LPLODUO\�� WKH� WUDQVERXQGDU\� YLFWLP�
FRXOG�VHHN�FRPSHQVDWLRQ�IRU�GDPDJH�FDXVHG�RQ�WHUPV�QR�
less favourable than the terms under which compensation 
LV�DYDLODEOH�LQ�WKH�6WDWH�RI�RULJLQ�463

���� 7KH� SULQFLSOH� RI� HTXDO� DFFHVV� JRHV� EH\RQG� WKH�
requirement that States meet a minimum standard of 
effectiveness in the availability of remedies for trans-
ERXQGDU\�FODLPDQWV�E\�SURYLGLQJ�IRU�DFFHVV� WR� LQIRUPD-
WLRQ�� DQG� KHOSLQJ� DSSURSULDWH� FRRSHUDWLRQ� EHWZHHQ� WKH�
relevant courts and national authorities across national 
ERXQGDULHV��7KLV�SULQFLSOH�LV�DOVR�UHÀHFWHG�LQ�3ULQFLSOH����
of the Rio Declaration464 and in Principle 23 of the World 
Charter for Nature.465� ,W� LV� DOVR� LQFUHDVLQJO\� UHFRJQL]HG�
LQ�QDWLRQDO�FRQVWLWXWLRQDO�ODZ�UHJDUGLQJ�SURWHFWLRQ�RI�WKH�
environment.466

463 For comment on the Convention, see S. C. McCaffrey, “3ULYDWH�
UHPHGLHV� IRU WUDQVIURQWLHU� HQYLURQPHQWDO� GLVWXUEDQFHV´�� ,8&1�(QYL�
URQPHQWDO�3ROLF\�DQG�/DZ�3DSHU��1R��� (1975), pp. 85–87. The main 
contribution of the Convention is the creation of a Special Adminis-
WUDWLYH�$JHQF\�WR�VXSHUYLVH�WKH�WUDQVERXQGDU\�QXLVDQFHV�LQ�HDFK�6WDWH�
SDUW\�IRU�PRUH�LQWHQVLYH�LQWHUJRYHUQPHQWDO�FRQVXOWDWLRQ�DQG�FRRSHUD-
WLRQ��7KH�$JHQF\�LV�JLYHQ�VWDQGLQJ�EHIRUH� WKH�FRXUWV�DQG�DGPLQLVWUD-
WLYH�ERGLHV�RI�RWKHU�FRQWUDFWLQJ�6WDWHV��7KH�&RQYHQWLRQ�GRHV�QRW�DSSO\�
WR�SHQGLQJ�FDXVHV��KRZHYHU��,W�GRHV�QRW�KDYH�DQ�H[SUHVV�SURYLVLRQ�IRU�
waiver of State immunity. It is also silent on the question of the proper 
applicable law for the determination of liability and calculation of 
LQGHPQLWLHV��DOWKRXJK�LW�LV�DVVXPHG�WKDW�WKH�SURSHU�ODZ�IRU�WKH�SXUSRVHV�
will be the law of the place where the injury is sustained. In contrast, the 
2(&'�UHFRPPHQGHG�WR�LWV�PHPEHUV�D�PRUH�JUDGXDO�LPSOHPHQWDWLRQ�RI�
ÀH[LEOH�ELODWHUDO�RU�PXOWLODWHUDO�DFFRUGV�RQ�PHDVXUHV�IRU�WKH�IDFLOLWDWLRQ�
DW�WKH�SURFHGXUDO�OHYHO�RI�WUDQVQDWLRQDO�SROOXWLRQ�DEDWHPHQW�OLWLJDWLRQ��
See McNamara, RS��FLW� (footnote 420 above), pp. 146–147.

464 See footnote 301 above.
465 General Assembly resolution 37/7 of 28 October 1982, annex.
466 See Cuperus and Boyle,�ORF��FLW� (footnote 419 above), p. 407.

���� 3DUDJUDSK� �� VHWV� IRUWK� WKH� REOLJDWLRQ� WR� SURYLGH�
domestic judicial and administrative bodies with the nec-
essary jurisdiction and competence to be able to enter-
WDLQ� FODLPV� FRQFHUQLQJ� WUDQVERXQGDU\� KDUP�� DV� ZHOO� DV�
HIIHFWLYH�UHPHGLHV��,W�VWUHVVHV�WKH�LPSRUWDQFH�RI�UHPRYLQJ�
hurdles in order to ensure participation in administrative 
KHDULQJV�DQG�MXGLFLDO�SURFHHGLQJV��2QFH�WKH�WUDQVERXQGD�
U\�GDPDJH�RFFXUV��WUDQVERXQGDU\�YLFWLPV�VKRXOG�EH�SUR-
vided equal access to administrative or quasi-judicial 
DQG�RU� MXGLFLDO� ERGLHV� FKDUJHG�ZLWK� MXULVGLFWLRQ� WR� GHDO�
with claims for compensation. As already described in 
the commentary to draft principle 4, this may be satis-
¿HG�E\�SURYLGLQJ�DFFHVV�WR�GRPHVWLF�FRXUWV�LQ�DFFRUGDQFH�
ZLWK�GXH�SURFHVV�RU�E\�QHJRWLDWLRQ�ZLWK�YLFWLPV�RU�6WDWHV�
concerned.

���� 3DUDJUDSK� �� HPSKDVL]HV� WKH� LPSRUWDQFH� RI� WKH�
principle of non-discrimination in the determination of 
FODLPV�FRQFHUQLQJ�KD]DUGRXV�DFWLYLWLHV�467 This principle 
SURYLGHV� WKDW� WKH� 6WDWH� RI� RULJLQ� VKRXOG� HQVXUH� QR� OHVV�
prompt, adequate and effective remedies to victims of 
WUDQVERXQGDU\� GDPDJH� WKDQ� WKRVH� WKDW� DUH� DYDLODEOH� WR�
YLFWLPV�ZLWKLQ�LWV�WHUULWRU\�IRU�VLPLODU�GDPDJH��7KH�SULQ-
ciple of non-discrimination could thus be seen to be refer-
ULQJ�WR�ERWK�SURFHGXUDO�DQG�VXEVWDQWLYH�UHTXLUHPHQWV��,Q�
terms of its procedural aspects, it means that the State of 
RULJLQ� VKRXOG� JUDQW� DFFHVV� WR� MXVWLFH� WR� WKH� UHVLGHQWV� RI�
the affected State on the same basis as it does for its own 
QDWLRQDOV�RU�UHVLGHQWV��7KLV�LV�DQ�DVSHFW�ZKLFK�LV�JDLQLQJ�
LQFUHDVLQJ�DFFHSWDQFH�LQ�6WDWH�SUDFWLFH�468

(6) The substantive aspect of the principle, on the other 
KDQG�� UDLVHV�PRUH� GLI¿FXOW� LVVXHV� FRQFHUQLQJ� LWV� SUHFLVH�
content and lacks similar consensus.469 On the face of it, as 
ORQJ�DV�WKH�VDPH�VXEVWDQWLYH�OHYHO�RI�UHPHGLHV�DUH�DYDLO-
able to the nationals as are provided to the transbounda- 
ry victims, the requirements of the principle appear to  

467 It may be recalled that article 16 of the draft articles on preven-
WLRQ�SURYLGHV�IRU�D�VLPLODU�REOLJDWLRQ�IRU�6WDWHV�LQ�UHVSHFW�RI�WKH�SKDVH�
RI�SUHYHQWLRQ�GXULQJ�ZKLFK�WKH\�DUH�UHTXLUHG�WR�PDQDJH�WKH�ULVN�ZLWK�DOO�
GXH�GLOLJHQFH��<HDUERRN�«�������YRO��,,��3DUW�7ZR��DQG�FRUULJHQGXP��
S�����±������$�VLPLODU�SURYLVLRQ�FRYHULQJ�WKH�SKDVH�ZKHUH�LQMXU\�DFWX-
DOO\�RFFXUUHG��GHVSLWH�DOO�EHVW�HIIRUWV�WR�SUHYHQW�GDPDJH��FDQ�EH�IRXQG�
in article 32 of the 1997 Watercourses Convention.

468 See A. Kiss and D. Shelton,� ,QWHUQDWLRQDO�(QYLURQPHQWDO�/DZ, 
$UGVOH\��1HZ�<RUN���7UDQVQDWLRQDO�3XEOLVKHUV��������SS�����±�����DQG�
Birnie and Boyle, International Law …, RS��FLW��(footnote 306 above)��
SS�����±�����$FFRUGLQJ�WR�WKH�SURFHGXUDO�DVSHFW�RI�QRQ�GLVFULPLQDWLRQ��
VRPH�UHTXLUHPHQWV�RI�WKH�SURFHGXUDO�ODZV�RI�WKH�6WDWH�RI�RULJLQ�VKRXOG�
EH�UHPRYHG��DPRQJ�WKHP�DUH��DV�&XSHUXV�DQG�%R\OH�QRWH��WKH�³VHFXULW\�
IRU�FRVWV�IURP�IRUHLJQ�SODLQWLIIV��WKH�GHQLDO�RI�OHJDO�DLG�WR�VXFK�SODLQ-
tiffs, and the rule found in various forms in certain jurisdictions that 
GHQ\� MXULVGLFWLRQ� RYHU� DFWLRQV� LQYROYLQJ� IRUHLJQ� ODQG´� �&XSHUXV� DQG�
Boyle, ORF ��FLW� (footnote 419 above), p. 408).

469  Birnie and Boyle note that insofar as it is possible to review 
State practice on such a disparate topic as equal access, it is not easy 
to point to any clear picture (Birnie and Boyle, ,QWHUQDWLRQDO�/DZ«��
RS��FLW� (footnote 306 above), pp. 271–274). On the limitations of the 
non-discrimination rule, LELG., pp. 274–275. Also see Xue, RS�� FLW� 
(footnote 323 above), pp. 106–107. See also Kiss and Shelton, RS��FLW� 
�IRRWQRWH� ���� DERYH��� SS�� ���±����� %LUQLH� DQG� %R\OH� International 
/DZ«� RS��FLW�� �IRRWQRWH�����DERYH��SS�����±�����DQG�3��0��'XSX\��
³/D� FRQWULEXWLRQ� GX� SULQFLSH� GH� QRQ� �GLVFULPLQDWLRQ� j� O¶pODERUDWLRQ�
du droit international de l’environnement”, 5HYXH�TXpEpFRLVH�GH�GURLW 
international, vol. 7, No. 2 (1991–1992), p. 135. For the view that 
WKH�SULQFLSOH�RI�QRQ�GLVFULPLQDWLRQ�KDV�EHFRPH�D�SULQFLSOH�RI�JHQHUDO�
international law, see H. Smets, “Le principe de non-discrimination en 
PDWLqUH�GH�SURWHFWLRQ�GH�O¶HQYLURQQHPHQW´��5HYXH�HXURSpHQQH�GH GURLW�
GH�O¶HQYLURQQHPHQW, No. 1 (2000), at p. 3.
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article 13 of the Protocol on Civil Liability and Compen-
VDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�
of Industrial Accidents on Transboundary Waters provide 
for similar choice of forum.

(9) In the matter of choice of law, State practice is not 
uniform: different jurisdictions have adopted either the 
law that is most favourable to the victim or the law of the 
SODFH�ZKLFK�KDV�WKH�PRVW�VLJQL¿FDQW�UHODWLRQVKLS�ZLWK�WKH�
event and the parties.474

����� 3DUDJUDSK���KLJKOLJKWV�D�GLIIHUHQW�DVSHFW�LQ�WKH�SUR-
FHVV�RI�HQVXULQJ�WKH�H[LVWHQFH�RI�UHPHGLHV�IRU�YLFWLPV�RI�
WUDQVERXQGDU\�KDUP��,W�LV�LQWHQGHG�WR�EULQJ�PRUH�VSHFL¿F-
ity to the nature of the procedures that may be involved 
other than domestic procedures. It refers to “international 
claims settlement procedures”. Several procedures could 
EH�HQYLVDJHG��)RU� H[DPSOH��6WDWHV� FRXOG�� LQ� WKH� FDVH�RI�
WUDQVERXQGDU\�GDPDJH��QHJRWLDWH�DQG�DJUHH�RQ�WKH�TXDQ-
tum of compensation payable or even make payment H[�
JUDWLD.475 These may include mixed claims commissions 
DQG� QHJRWLDWLRQV� IRU� OXPS� VXP� SD\PHQWV�� 7KH� LQWHUQD-
tional component does not preclude possibilities whereby 
D� 6WDWH� RI� RULJLQ�PD\�PDNH� D� FRQWULEXWLRQ� WR� WKH� 6WDWH�
DIIHFWHG� WR� GLVEXUVH� FRPSHQVDWLRQ� WKURXJK� D� QDWLRQDO�
claims procedure established by the affected State. Such 
QHJRWLDWLRQV�QHHG�QRW��XQOHVV�RWKHUZLVH�GHVLUHG��EDU�QHJR-
WLDWLRQV�EHWZHHQ�WKH�6WDWH�RI�RULJLQ�DQG�WKH�SULYDWH�LQMXUHG�
parties, and such parties and the person responsible for 
WKH�DFWLYLW\�FDXVLQJ�VLJQL¿FDQW�GDPDJH��$�OXPS�VXP�FRP-
SHQVDWLRQ�FRXOG�EH�DJUHHG�HLWKHU�DV�D�UHVXOW�RI�D� WULDO�RU�
an out-of-court settlement.476 Victims could immediately 

474 The “most favourable law principle” is adopted in several juris-
GLFWLRQV�LQ�(XURSH��7XQLVLD�DQG�WKH�%ROLYDULDQ�5HSXEOLF�RI�9HQH]XHOD��
However, United States law appears to favour the law of the place 
ZKLFK�KDV� WKH� ³PRVW� VLJQL¿FDQW� UHODWLRQVKLS´�ZLWK� WKH� HYHQW� DQG� WKH�
parties, LELG., pp. 911–915.

475�,Q� WKH�FDVH�RI�GDPDJH�FDXVHG�WR�¿VKHUPHQ��QDWLRQDOV�RI�-DSDQ��
due to nuclear tests conducted by the United States of America in 1954 
QHDU�WKH�0DUVKDOO�,VODQGV��WKH�ODWWHU�SDLG�WR�-DSDQ�86����PLOOLRQ��VHH�
'HSDUWPHQW�RI�6WDWH�%XOOHWLQ��:DVKLQJWRQ�'�&����YRO������1R�������-DQX� 
DU\� ������� SS�� ��±����� )RU� D� VLPLODU� SD\PHQW� RI� &DQ�� ��PLOOLRQ� E\�
way of compensation by the Union of Soviet Socialist Republics to 
&DQDGD� IROORZLQJ� WKH�FUDVK�RI� WKH�&RVPRV����� LQ� -DQXDU\������� VHH�
,/0��YRO�������������S�������6DQGV�QRWHV�WKDW��DOWKRXJK�VHYHUDO�(XUR-
SHDQ�6WDWHV�SDLG�FRPSHQVDWLRQ�WR�WKHLU�QDWLRQDOV�IRU�GDPDJH�VXIIHUHG�
due to the Chernobyl nuclear accident, they did not attempt to make 
IRUPDO�FODLPV�IRU�FRPSHQVDWLRQ��HYHQ�ZKLOH� WKH\�UHVHUYHG� WKHLU� ULJKW�
to do so (Sands, RS��FLW� (footnote 362 above), pp. 886–889). The State 
PD\�DJUHH�WR�SD\�H[�JUDWLD�GLUHFWO\�WR�WKH�YLFWLPV��H�J��WKH�8QLWHG�6WDWHV�
*RYHUQPHQW� DJUHHG� WR� SD\� WR� ,UDQLDQ� YLFWLPV� RI� WKH� VKRRWLQJ� RI� WKH�
Iranian Airbus 655 by the USS “Vincennes”. States may also conclude 
WUHDWLHV� VHWWLQJ�XS� LQWHUQDWLRQDO�FODLPV�FRPPLVVLRQ� WR� VHWWOH� FRPSHQ-
sation claims as between private parties. See Lefeber,� RS�� FLW� (foot-
note 330 above), p. 238, footnote 21. Mention may also be made of 
WKH�GUDIW�DUWLFOHV����DQG����DGRSWHG�E\�WKH�:RUNLQJ�*URXS�HVWDEOLVKHG�
by the Commisison in 1996 on international liability for injurious con-
VHTXHQFHV�DULVLQJ�RXW�RI�DFWLYLWLHV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�
and included in its report to the Commission. Draft article 21 recom-
PHQGHG�WKDW�WKH�6WDWH�RI�RULJLQ�DQG�WKH�DIIHFWHG�6WDWHV�VKRXOG�QHJRWLDWH�
at the request of either party on the nature and extent of compensation 
and other relief. Draft article 22 referred to several factors that States 
PD\�ZLVK� WR� FRQVLGHU� IRU� DUULYLQJ� DW� WKH�PRVW� HTXLWDEOH� TXDQWXP� RI�
compensation (see <HDUERRN�«�����, vol. II (Part Two), annex I, at 
pp. 130–132).

476�,Q�FRQQHFWLRQ�ZLWK�WKH�%KRSDO�JDV�OHDN�GLVDVWHU��WKH�*RYHUQPHQW�
RI� ,QGLD�DWWHPSWHG� WR�FRQVROLGDWH� WKH�FODLPV�RI� WKH�YLFWLPV�� ,W�VRXJKW�
WR�VHHN�FRPSHQVDWLRQ�E\�DSSURDFKLQJ�WKH�8QLWHG�6WDWHV�FRXUW�¿UVW��EXW�
WKH�DFWLRQ�IDLOHG�RQ�JURXQGV�RI�IRUXP�QRQ�FRQYHQLHQV. The matter was 

(&RQWLQXHG�RQ�QH[W�SDJH�)

have been met. However, the problem arises if nationals 
themselves are not provided with the minimum substan-
tive standards, in which case the principle of non-discrim-
LQDWLRQ�ZRXOG�QRW�JXDUDQWHH�DQ\�VXFK�PLQLPXP�VWDQGDUGV�
WR�IRUHLJQ�YLFWLPV�LQYROYHG�LQ�WKH�WUDQVERXQGDU\�GDPDJH��
$�QXPEHU�RI�6WDWHV�DUH�LQ�WKH�SURFHVV�RI�GHYHORSLQJ�PLQL-
mum substantive standards as part of their national law 
and procedures.

���� 3DUDJUDSK���SURYLGHV�D�³ZLWKRXW�SUHMXGLFH´�FODXVH��
,W�VKRXOG�EH�QRWHG�WKDW�SDUDJUDSKV���DQG���GR�QRW�DOOHYLDWH�
SUREOHPV�FRQFHUQLQJ�FKRLFH�RI� ODZ�RU� FKRLFH�RI� IRUXP��
ZKLFK�� JLYHQ� WKH� GLYHUVLW\� DQG� ODFN� RI� DQ\� FRQVHQVXV�
DPRQJ�6WDWHV��PD\�EH�D�VLJQL¿FDQW�REVWDFOH�WR�WKH�GHOLYHU\�
of prompt, adequate and effective judicial recourse and 
remedies to victims,470 particularly if they are poor and 
QRW� DVVLVWHG�E\� H[SHUW� FRXQVHO� LQ� WKH�¿HOG��6WDWHV� FRXOG�
PRYH�PDWWHUV�IRUZDUG�E\�SURPRWLQJ�WKH�KDUPRQL]DWLRQ�RI�
ODZV�DQG�E\�DJUHHLQJ�WR�H[WHQG�VXFK�DFFHVV�DQG�UHPHGLHV�

(8) It may be noted with respect to choice of forum that 
instead of the law of the domicile471 of the operator, the 
claimant may seek recourse to a forum which he or she 
deems most appropriate to pursue the claim. This may 
be the forum of the State where an act or omission caus-
LQJ�LQMXU\�WRRN�SODFH�RU�ZKHUH�WKH�GDPDJH�DURVH�472 It has 
been asserted that the provision of such a choice is con-
VLGHUHG� WR� EH� EDVHG� RQ� ³D� WUHQG� QRZ�¿UPO\� HVWDEOLVKHG�
in both international Conventions on international juris-
diction and in national systems”.473 Under the Conven-
WLRQ� FRQFHUQLQJ� MXGLFLDO� FRPSHWHQFH� DQG� WKH� H[HFXWLRQ�
RI� GHFLVLRQV� LQ� FLYLO� DQG� FRPPHUFLDO�PDWWHUV�� VLJQHG� DW�
Brussels in 1968, remedies may be made available only in 
the jurisdiction of a party where: (a) the act or omission 
FDXVLQJ�LQMXU\�WRRN�SODFH���b�� WKH�GDPDJH�ZDV�VXIIHUHG��
(F��WKH�RSHUDWRU�KDV�KLV�GRPLFLOH�RU�KHU�KDELWXDO�UHVLGHQFH��
or (G) the operator has his or her principal place of busi-
ness. Article 19 of the Convention on Civil Liability for 
'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYL-
ronment, article 17 of the Basel Protocol on Liability and 
&RPSHQVDWLRQ�IRU�'DPDJH�5HVXOWLQJ�IURP�7UDQVERXQGDU\�
0RYHPHQWV�RI�+D]DUGRXV�:DVWHV�DQG�WKHLU�'LVSRVDO��DQG�

470 See Cuperus and Boyle, ORF��FLW� (footnote 419 above), pp. 403–
411, at p. 406. See also Lefeber, RS��FLW� (footnote 330 above), pp. 264–
�����RQ�WKH�GLYHUJHQFH�RI�6WDWH�SUDFWLFH�LQ�PDWWHUV�RI�GHFLGLQJ�RQ�WKH�
choice of forum and applicable law.

471 This is based on the principle DFWRU�VHTXLWXU�IRUXP�UHL, a principle 
that promotes the policy that the defendant is best able to defend him-
self or itself in the courts of the State in which he or it is domiciled. This 
LV�MXVWL¿HG�RQ�WKH�JURXQG�WKDW�WKH�IRUFH�RI�D�MXGJPHQW�LV�GLUHFWHG�DJDLQVW�
the defendant. However, while the domicile of the natural person is left 
to be determined by the law of each State, the case of the nationality 
RI�WKH�OHJDO�SHUVRQV�RU�WKH�FRUSRUDWLRQV�LV�OHVV�VHWWOHG��7KH�&RQYHQWLRQ�
FRQFHUQLQJ�MXGLFLDO�FRPSHWHQFH�DQG�WKH�H[HFXWLRQ�RI�GHFLVLRQV�LQ�FLYLO�
DQG�FRPPHUFLDO�PDWWHUV��VLJQHG�DW�%UXVVHOV�LQ�������DQG�WKH�&RQYHQ-
WLRQ�RQ�MXULVGLFWLRQ�DQG�WKH�HQIRUFHPHQW�RI�MXGJPHQWV�LQ�FLYLO�DQG�FRP-
PHUFLDO�PDWWHUV�� VLJQHG� DW�/XJDQR� LQ� ������ ³OHDYH� WKH� GHWHUPLQDWLRQ�
RI�WKH�GRPLFLOH�WR�WKH�ODZ�WKDW�LV�GHWHUPLQHG�E\�WKH�ODZ�RI�FRQÀLFW�RI�
ODZV�DV�DGPLQLVWHUHG�E\�WKH�FRXUWV�RI�WKH�6WDWH�ZKHUH�WKH�FODLP�LV�¿OHG´� 
�&�� YRQ� %DU�� ³(QYLURQPHQWDO� GDPDJH� LQ� SULYDWH� LQWHUQDWLRQDO� ODZ´��
5HFXHLO�GHV�FRXUV��&ROOHFWHG�FRXUVHV�RI�WKH�+DJXH�$FDGHP\�RI�,QWHUQD�
WLRQDO�/DZ�����, vol. 268 (1997), p. 336).

472 See the second report on transnational enforcement of environ-
mental law (by Christophe Bernasconi and Gerrit Betlem), International 
Law Association, 5HSRUW�RI�WKH�6HYHQW\�)LUVW�&RQIHUHQFH (footnote 331 
DERYH���SS�����±�����DW�S�������$�GHIHQFH�DJDLQVW�WKLV�JURXQG�RI�MXULV-
GLFWLRQ�LV�DGPLVVLEOH��KRZHYHU��LI�LW�FDQ�EH�HVWDEOLVKHG�WKDW�GDPDJH�LQ�
WKH�6WDWH��QRW�EHLQJ�WKH�6WDWH�RI�RULJLQ��LV�QRW�IRUHVHHDEOH�

473 ,ELG., p. 899.



88� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

EH�JLYHQ�UHDVRQDEOH�FRPSHQVDWLRQ�RQ�D�SURYLVLRQDO�EDVLV��
SHQGLQJ�D�GHFLVLRQ�RQ�WKH�DGPLVVLELOLW\�RI�WKH�FODLP�DQG�
the award of compensation. National courts, claims com-
missions or joint claims commissions established for this 
SXUSRVH�FRXOG�H[DPLQH�WKH�FODLPV�DQG�VHWWOH�WKH�¿QDO�SD\-
ments of compensation.477

(11) The United Nations Compensation Commission478 
and the Iran–United States Claims Tribunal479 may offer 
themselves as useful models for some of the procedures 
HQYLVDJHG�XQGHU�SDUDJUDSK���

(12) The Commission is aware of the practical dif-
¿FXOWLHV�� VXFK� DV� H[SHQVHV� DQG� WKH� GHOD\V� LQYROYHG��
LQ� SXUVXLQJ� FODLPV� LQ� D� WUDQVQDWLRQDO� FRQWH[W� RU� RQ� DQ�
LQWHUQDWLRQDO� SODQH�� 7KHUH� LV� MXVWL¿FDWLRQ� LQ� WKH� FULWL-
cism, applicable to some cases but not all, that civil law 
UHPHGLHV�UHTXLULQJ�YLFWLPV�WR�SXUVXH�WKHLU�FODLPV�LQ�IRU-
HLJQ� QDWLRQDO� MXGLFLDO� DQG� RWKHU� IRUXPV�PD\� EH� ³YHU\�
FRPSOH[��FRVWO\�DQG�XOWLPDWHO\�GHYRLG�RI�D�JXDUDQWHH�RI�
success”.480 The reference to procedures that are expedi- 
WLRXV� DQG� LQYROYLQJ� PLQLPDO� H[SHQVHV� LV� LQWHQGHG� WR�
UHVSRQG�WR�WKLV�DVSHFW�RI�WKH�PDWWHU�DQG�UHÀHFW�WKH�GHVLUH�
QRW�WR�RYHUEXUGHQ�WKH�YLFWLP�ZLWK�DQ�H[FHVVLYHO\�OHQJWK\�
procedure which may act as a disincentive. There have 
EHHQ�VHYHUDO�LQFLGHQWV�RI�GDPDJH�LQ�UHFHQW�\HDUV�LQYROY-
LQJ� VHWWOHPHQW� RI� FODLPV� IRU� FRPSHQVDWLRQ�481 Some of 

WKHQ�OLWLJDWHG�EHIRUH�WKH�6XSUHPH�&RXUW�RI�,QGLD��7KH�%KRSDO�*DV�/HDN�
'LVDVWHU� �3URFHVVLQJ�RI�&ODLPV��$FW�������SURYLGHG� WKH�EDVLV� IRU� WKH�
consolidation of claims. The Supreme Court of India, in the 8QLRQ�&DU�
ELGH�&RUSRUDWLRQ�v.�8QLRQ�RI�,QGLD�DQG�RWKHUV�FDVH��JDYH�DQ�RUGHU�VHW-
WOLQJ�WKH�TXDQWXP�RI�FRPSHQVDWLRQ�WR�EH�SDLG�LQ�D�OXPS�VXP��,W�SURYLGHG�
IRU�8QLRQ�&DUELGH�WR�SD\�D�OXPS�VXP�RI�86������PLOOLRQ�WR�WKH�8QLRQ�
RI�,QGLD�LQ�IXOO�VHWWOHPHQW�RI�DOO�FODLPV��ULJKWV�DQG�OLDELOLWLHV�UHODWHG�WR�
DQG�DULVLQJ�RXW�RI�WKH�%KRSDO�JDV�GLVDVWHU��VHH�$OO�,QGLD�5HSRUWHU�����, 
vol. 77, pp. 273 et seq.���7KH�RULJLQDO�FODLP�RI�WKH�*RYHUQPHQW�RI�,QGLD�
ZDV�RYHU�86����ELOOLRQ�

477�)RU� WKH�$SULO� ����� DZDUG� RI� 86�� ������������ WR� WKH� SHRSOH 
RI�(QHZHWDN�LQ�UHVSHFW�RI�GDPDJHV� WR� WKH� ODQG�DULVLQJ�RXW�RI�QXFOHDU�
SURJUDPPHV�FDUULHG�RXW�E\�WKH�8QLWHG�6WDWHV�EHWZHHQ�����±������VHH�
,Q�WKH�0DWWHU�RI�WKH�3HRSOH�RI�(QHZHWDN (footnote 369 above).

478 On the procedure adopted by the United Nations Claims Com-
PLVVLRQ��VHH�0��.D]D]L��³(QYLURQPHQWDO�GDPDJH�LQ�WKH�SUDFWLFH�RI�WKH�
United Nations Compensation Commission”, in Bowman and Boyle 
(eds.), RS��FLW� (footnote 333 above), pp. 111–131.

479 The rules of procedure of the Iran–United States Claims Tribunal 
DUH�DYDLODEOH�DW�ZZZ�LXVFW�RUJ�

480 Lefeber, RS��FLW� (footnote 330), p. 259 and footnote 104.
481 In the explosion of the Ixtoc I oil well in June 1979 in the Bay of 

&DPSHFKH�RII�WKH�FRDVW�RI�0H[LFR��WKH�RLO�ULJ�ZDV�RZQHG�E\�D�8QLWHG�
States company, controlled by a Mexican State-owned company and 
RSHUDWHG�E\�D�SULYDWHO\�RZQHG�0H[LFDQ�GULOOLQJ�FRPSDQ\��7KH�LQFLGHQW�
LQYROYHG�86�������PLOOLRQ�LQ�FOHDQ�XS�FRVWV�DQG�DQ�HVWLPDWHG�86������
PLOOLRQ�ORVV�IRU�WKH�¿VKLQJ�DQG�WRXULVP�LQGXVWU\��7KH�FDVH�ZDV�VHWWOHG�
out of court between the United States Government and the United 
6WDWHV� FRPSDQ\�ZLWKRXW�JRLQJ� LQWR�TXHVWLRQV�RI� IRUPDO� OLDELOLW\��7KH�
VHWWOHPHQW� LQFOXGHG�86����PLOOLRQ�SDLG� WR� WKH�8QLWHG�6WDWHV�*RYHUQ-
PHQW�DQG�86�������PLOOLRQ�WRZDUGV�ORVVHV�VXIIHUHG�E\�¿VKHUPHQ��WRXU-
ist resorts and others affected by the oil spill. See in this respect Lefe-
ber, RS�FLW��(footnote 330 above), pp. 239–240. See also ILM, vol. 22 
(1983) p. 580. In the Cherry Point oil spill, the Canada and Atlantic 
5LFK¿HOG�2LO�5H¿QHU\��D�FRUSRUDWLRQ�RI�WKH�8QLWHG�6WDWHV��VHWWOHG�FODLPV�
out of court, in respect of an oil spill caused by a Liberian tanker while 
XQORDGLQJ� RLO� DW� &KHUU\� 3RLQW� �:DVKLQJWRQ� 6WDWH�� LQ� 8QLWHG� 6WDWHV�
ZDWHUV��FDXVLQJ�RLO�SROOXWLRQ�WR�WKH�EHDFKHV�RI�WKH�&DQDGLDQ�:HVW�FRDVW��
See in this respect Lefeber, p. 249. See also 7KH�&DQDGLDQ�<HDUERRN�RI�
International Law��YRO��;,���������WRPH�����S�������,Q�WKH�6DQGR]�FDVH��
WKH�ZDWHU�XVHG�WR�H[WLQJXLVK�¿UH�WKDW�EURNH�RXW�DW�WKH�6DQGR]�&KHPLFDO�
Corporation on 1 November 1986 polluted the River Rhine, and caused 
VLJQL¿FDQW�KDUP�GRZQVWUHDP�LQ�)UDQFH��*HUPDQ\�DQG�WKH�1HWKHUODQGV��
Economic harm had to be compensated. This involved clean-up costs 

them are settled out of court. Others have been settled 
E\� UHFRXUVH� WR� FLYLO� OLDELOLW\� UHJLPHV�� 7KH� FRQFOXVLRQ�
from the experience of different cases is that both States 
DQG�FRQFHUQHG�HQWLWLHV�UHSUHVHQWLQJ�WKH�YLFWLPV�PXVW�JHW�
involved to settle claims out of court or the victims must 
EH�JLYHQ�HTXDO�RU�QRQ�GLVFULPLQDWRU\�ULJKW�RI�DFFHVV�WR�
civil law remedies.482

����� 3DUDJUDSK���DGGUHVVHV�DFFHVV�WR�LQIRUPDWLRQ��7KLV�
is an important matter without which the principle of 
HTXDO�DFFHVV�HQYLVDJHG�LQ�SDUDJUDSKV������DQG���IRU�YLF-
WLPV�RI�WUDQVERXQGDU\�GDPDJH�FDQQRW�EH�UHDOL]HG�H[SHGL-
WLRXVO\�RU�ZLWKRXW�JUHDW�H[SHQVH��3DUDJUDSK���PD\�HTXDOO\�
be applicable in respect of the international procedures 
FRQWHPSODWHG� LQ� SDUDJUDSK� ��� 6WDWHV� VKRXOG� FROOHFW� DQG�
maintain the information as part of the performance of 
WKHLU�GXWLHV�RI�GXH�GLOLJHQFH�DQG�PDNH�LW�DYDLODEOH�WR�WKRVH�
that seek it.483 Elements of information include: the pre-
FLVH�QDWXUH�RI�WKH�ULVN��WKH�VWDQGDUGV�RI�VDIHW\�UHTXLUHG��WKH�
¿QDQFLDO�EDVLV�RI�WKH�DFWLYLW\��SURYLVLRQV�FRQFHUQLQJ�WKH�
LQVXUDQFH�RU�¿QDQFLDO�JXDUDQWHHV�WKH�RSHUDWRU�LV�UHTXLUHG�
WR�PDLQWDLQ��DSSOLFDEOH�ODZV�DQG�UHJXODWLRQV��DQG�LQVWLWX-
WLRQV�GHVLJQDWHG�WR�GHDO�ZLWK�FRPSODLQWV��LQFOXGLQJ�FRP-
plaints about non-compliance with the required safety 
VWDQGDUGV�DQG�WKH�UHGUHVV�RI�JULHYDQFHV�

����� $FFHVV� WR� LQIRUPDWLRQ� LV� DQ� HYROYLQJ� SULQFLSOH��
(YHQ�LQ�FRXQWULHV�ZLWK�VRPH�DGYDQFHG�IRUPV�RI�JRYHUQ-
ance and modern elements of administrative law, devel-
RSPHQW�RI�WKH�FRQFHSW�DQG�PDNLQJ�LW�D�OHJDOO\�HQIRUFHDEOH�

DQG� RWKHU� UHVSRQVH� PHDVXUHV� LQFOXGLQJ� PRQLWRULQJ� DQG� UHVWRUDWLRQ�
costs. Pure economic loss was also involved as a result of loss caused to 
WKH�IUHVKZDWHU�¿VKLQJ�LQGXVWU\��7KH�VHWWOHPHQW�RI�FODLPV�WRRN�SODFH�DW�
the private level. More than 1,000 claims were settled for a total of 36 
million German marks. Most of the compensation was paid to States, 
but some private parties also received compensation. See in this respect 
/HIHEHU��SS�����±�����,Q�WKH�%KRSDO�JDV�OHDN�FDVH��WKH�FODLP�ZDV�VHWWOHG�
out of court between the Union Carbide Corporation, the United States 
DQG� WKH�*RYHUQPHQW� RI� ,QGLD� IRU�86�� ����PLOOLRQ��ZKLOH� WKH� LQLWLDO�
claim for compensation was much more than that. See in this respect 
Lefeber, pp. 252–254. In the 0LQHV�GH�3RWDVVH�G¶$OVDFH case, a French 
FRPSDQ\�SROOXWHG�WKH�5LYHU�5KLQH�ZLWK�FKORULGHV�WKURXJK�GLVFKDUJH�RI�
ZDVWH� VDOWV�� 6XFK� GLVFKDUJH�ZDV� FRQVLGHUHG� D� QRUPDO� RSHUDWLRQ��%XW�
WKH�KLJK�VDOLQLW\�RI� WKH� ULYHU�ZDV�D�PDWWHU�RI�FRQFHUQ�GRZQVWUHDP�WR�
SRWDEOH�ZDWHU� FRPSDQLHV�� LQGXVWU\� DQG�PDUNHW� JDUGHQHUV��ZKLFK� WUD-
ditionally used the water for their commerce. The Governments con-
FHUQHG��)UDQFH��*HUPDQ\��WKH�1HWKHUODQGV�DQG�6ZLW]HUODQG��QHJRWLDWHG�
DQ�DJUHHPHQW�WR�UHGXFH�WKH�FKORULGH�SROOXWLRQ�LQ������DW�%RQQ��&RQ-
YHQWLRQ�RQ�WKH�SURWHFWLRQ�RI�WKH�5KLQH�DJDLQVW�SROOXWLRQ�E\�FKORULGHV��
which came into force only in 1985 and did not last. Another Protocol 
was concluded in 1991 (Additional Protocol to the Convention on the 
SURWHFWLRQ�RI�WKH�5KLQH�DJDLQVW�SROOXWLRQ�E\�FKORULGHV���6WLOO�WKH�SURE-
OHP�RI�KLJK�VDOLQLW\�FRQWLQXHG��$V�WKH�*RYHUQPHQW�RI�WKH�1HWKHUODQGV�
ZDV� QRW�ZLOOLQJ� WR� EULQJ� D� FODLP� DJDLQVW� WKH�*RYHUQPHQW� RI� )UDQFH��
VRPH�YLFWLPV� ODXQFKHG�SULYDWH� OLWLJDWLRQ� LQ� WKH� FRXUWV� RI� WKH�1HWKHU-
ODQGV�LQ�������7KH�OLWLJDWLRQ�FRQWLQXHG�XQWLO������ZKHQ�WKH�FDVH�ZDV�
settled out of court, just before the Supreme Court of the Netherlands 
UXOHG�LQ�IDYRXU�RI�WKH�SODLQWLIIV��7KH�VHWWOHPHQW�ZDV�DURXQG�86����PLO-
OLRQ�LQ�IDYRXU�RI�WKH�FRRSHUDWLYHV�RI�PDUNHW�JDUGHQHUV��7KH�FODLPV�RI�
the potable water industry did not succeed in the French court on the 
JURXQG�WKDW�WKHUH�ZDV�QR�VXI¿FLHQW�FDXVDO�OLQN�EHWZHHQ�WKH�GLVFKDUJH�
RI�ZDVWH�VDOWV�DQG�WKH�FRUURVLRQ�GDPDJH�IRU�ZKLFK�WKH�ZDWHU�LQGXVWU\�
VRXJKW�FRPSHQVDWLRQ��6HH�LQ�WKLV�UHVSHFW�/HIHEHU��SS�����±�����6HH�DOVR�
WKH�VXUYH\�SUHSDUHG�E\�WKH�6HFUHWDULDW�RI�OLDELOLW\�UHJLPHV��IRRWQRWH�����
above), paras. 399–433.

482 See Lefeber, RS��FLW� (footnote 330 above), p. 260.
483�)RU�H[DPSOH��6HFWLRQ���RI�WKH�5LJKW�WR�,QIRUPDWLRQ�$FW�������RI�

,QGLD�REOLJDWHV�DOO�SXEOLF�DXWKRULWLHV�WR�FROOHFW�DQG�PDLQWDLQ��LI�SRVVL-
EOH�LQ�FRPSXWHUL]HG�IRUP��DOO�UHFRUGV�GXO\�FDWDORJXHG�DQG�LQGH[HG�LQ�D�
PDQQHU�DQG�WKH�IRUP�ZKLFK�IDFLOLWDWHV�WKH�ULJKW�WR�LQIRUPDWLRQ�XQGHU�WKH�
Act. For the text of Act 22 of 2005, see http://indiacode.nic.in.

()RRWQRWH�����FRQWLQXHG�)



� ,QWHUQDWLRQDO�OLDELOLW\�IRU�LQMXULRXV�FRQVHTXHQFHV�DULVLQJ�RXW�RI�DFWV�QRW�SURKLELWHG�E\�LQWHUQDWLRQDO�ODZ�� ��

ULJKW��LQ�DOO�LWV�YDULHG�GLPHQVLRQV��LV�WDNLQJ�WLPH�484 Such a 
ULJKW�RI�DFFHVV�LV�FRQWDLQHG�LQ�VHYHUDO�LQVWUXPHQWV�485

(15) The reference to “appropriate” access in para-
JUDSK� �� LV� LQWHQGHG� WR� LQGLFDWH� WKDW� LQ� FHUWDLQ� FLUFXP-
stances access to information or disclosure of information 
may be denied. It is, however, important that even in such 
circumstances information is made readily available con-
FHUQLQJ�WKH�DSSOLFDEOH�H[FHSWLRQV��WKH�JURXQGV�IRU�UHIXVDO��
SURFHGXUHV�IRU�UHYLHZ�DQG�WKH�FKDUJHV�DSSOLFDEOH��LI�DQ\��
Where feasible, such information should be accessible 
IUHH�RI�FKDUJH�RU�DW�PLQLPDO�H[SHQVH�

(16) Also implicated in the present draft principles is 
WKH�TXHVWLRQ�RI� WKH� UHFRJQLWLRQ� DQG� HQIRUFHPHQW�RI� IRU-
HLJQ�MXGJPHQWV�DQG�DUELWUDO�DZDUGV��6XFK�UHFRJQLWLRQ�DQG�
enforcement would be essential to ensure the effects of 
decisions rendered in jurisdictions in which the defendant 
GLG�QRW�KDYH�HQRXJK�DVVHWV��VR�WKDW�YLFWLPV�FRXOG�UHFRYHU�
compensation in other jurisdictions where such assets 
DUH� DYDLODEOH�� 0RVW� 6WDWHV� VXEMHFW� WKH� UHFRJQLWLRQ� DQG�
HQIRUFHPHQW�RI�IRUHLJQ�MXGJPHQWV�DQG�DUELWUDO�DZDUGV�WR�
VSHFL¿F�FRQGLWLRQV�SUHVFULEHG�LQ�WKHLU�ODZ�RU�HQIRUFH�WKHP�
LQ�DFFRUGDQFH�ZLWK�WKHLU� LQWHUQDWLRQDO� WUHDW\�REOLJDWLRQV��
Generally, fraud, the lack of a fair trial, public policy 
and irreconcilability with the earlier decisions could be 
SOHDGHG�DV�JURXQGV�WR�GHQ\�UHFRJQLWLRQ�DQG�HQIRUFHPHQW�
RI� IRUHLJQ� MXGJPHQWV� DQG� DUELWUDO� DZDUGV��2WKHU� FRQGL-
tions may apply or other possibilities may exist.486

484 The Scandinavian countries, the countries of the European Union 
DQG�WKH�8QLWHG�6WDWHV�KDYH�SURJUHVVHG�DORQJ�WKH�URXWH�WR�HVWDEOLVK�WKH�
ULJKW�RI�DFFHVV�WR�LQIRUPDWLRQ��EXW�PXFK�UHPDLQV�WR�EH�DFKLHYHG�HYHQ�
in the context of those countries, and even more so in other jurisdic-
tions. See in this respect 6HFUHF\�DQG�/LEHUW\��1DWLRQDO�6HFXULW\��)UHH�
GRP�RI�([SUHVVLRQ�DQG�$FFHVV�WR�,QIRUPDWLRQ, S. Coliver, P. Hoffman, 
-�� )LW]SDWULFN� DQG� 6�� %RZHQ� �HGV���� 7KH� +DJXH�� .OXZHU� /DZ� ,QWHU-
QDWLRQDO�� ����� �,QWHUQDWLRQDO�6WXGLHV� LQ�+XPDQ�5LJKWV�� YRO�� ����� DQG�
8��gEHUJ��³(8�FLWL]HQV¶� ULJKW� WR�NQRZ�� WKH� LPSUREDEOH�DGRSWLRQ�RI�D�
European Freedom of Information Act”, in A. Dashwood and A. Ward 
(eds.), &DPEULGJH�<HDUERRN�RI�(XURSHDQ�/HJDO�6WXGLHV, vol. 2 (1999), 
SS�����±�����³5LJKW�WR�NQRZ´�ODZV�KDYH�EHHQ�HQDFWHG�LQ�&DQDGD�DQG�
in at least 25 states in the United States. For information on these and 
RWKHU�LQLWLDWLYHV�DQG�DQDO\VLV�RI�WKH�ULJKW�RI�DFFHVV�WR�LQIRUPDWLRQ��VHH�
P. H. Sand, “Information disclosure as an instrument of environmen-
WDO�JRYHUQDQFH´��=HLWVFKULIW� I�U�DXVOlQGLVFKHV�|IIHQWOLVFKHV�5HFKW�XQG�
9|ONHUUHFKW²+HLGHOEHUJ�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ, vol. 63 (2003), 
SS�����±�����2Q�WKH�DYDLODELOLW\�RI�WKH�ULJKW�WR�LQIRUPDWLRQ�LQ�WKH�FRQ-
WH[W�RI�DFFHVV�WR�HQYLURQPHQWDO�MXVWLFH�LQ�1HZ�=HDODQG��VHH�3��6DOPRQ��
“Access to environmental justice”, 1HZ�=HDODQG�-RXUQDO�RI�(QYLURQ�
mental Law, vol. 2 (1998), pp. 1–23, at pp. 9–11. The World Bank is 
DOVR�LPSOHPHQWLQJ�SURFHGXUHV� WR�SURPRWH�SXEOLF�GLVFORVXUH�RI�RSHUD-
WLRQDO�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�SURMHFWV�LW�VXSSRUWV�ZRUOGZLGH��6HH�
in this respect I. F. I. Shihata, 7KH�:RUOG�%DQN�,QVSHFWLRQ�3DQHO, New 
York, Oxford University Press, 1994.

485 See the 1998 Convention on Access to Information, Public Par-
WLFLSDWLRQ�LQ�'HFLVLRQ�PDNLQJ�DQG�$FFHVV�WR�-XVWLFH�LQ�(QYLURQPHQWDO�
0DWWHUV��������ZKLFK�KDV�EHHQ�LQ�IRUFH�VLQFH����2FWREHU�������WKH�&RQ-
vention for the protection of the marine environment of the North-East 
$WODQWLF��263$5�&RQYHQWLRQ���DUWLFOH�����WKH�&RQYHQWLRQ�RQ�&LYLO�/LD-
ELOLW\�IRU�'DPDJH�UHVXOWLQJ�IURP�$FWLYLWLHV�'DQJHURXV�WR�WKH�(QYLURQ-
ment (articles 15 and 16), the 1995 UNECE Guidelines on Access to 
Environmental Information and Public Participation in Environmental 
'HFLVLRQ�PDNLQJ��³6R¿D�*XLGHOLQHV´���DUWLFOHV���DQG�����(&(�&(3�����
and Directive 2003/4/EC of the European Parliament and of the Coun-
cil of 28 January 2003 on public access to environmental informa-
tion, 2I¿FLDO�-RXUQDO�RI� WKH�(XURSHDQ�8QLRQ, No. L 41, 14 February 
2003, p. 26. See also the survey prepared by the Secretariat of liability 
UHJLPHV��IRRWQRWH�����DERYH���SDUDV�����±����

486 For example, the United States District Court which dismissed 
WKH�,QGLDQ�FODLPV�IRU�FRPSHQVDWLRQ�LQ�WKH�%KRSDO�FDVH�RQ�JURXQGV�RI�
IRUXP� QRQ� FRQYHQLHQV and referred the plaintiffs to courts in India, 

3ULQFLSOH���� 'HYHORSPHQW�RI�VSHFL¿F�LQWHUQDWLRQDO�
UHJLPHV

��� :KHUH�� LQ� UHVSHFW� RI� SDUWLFXODU� FDWHJRULHV� RI�
KD]DUGRXV�DFWLYLWLHV��VSHFL¿F�JOREDO��UHJLRQDO�RU�ELODW�
HUDO�DJUHHPHQWV�ZRXOG�SURYLGH�HIIHFWLYH�DUUDQJHPHQWV�
FRQFHUQLQJ� FRPSHQVDWLRQ�� UHVSRQVH� PHDVXUHV� DQG�
LQWHUQDWLRQDO�DQG�GRPHVWLF�UHPHGLHV��DOO�HIIRUWV�VKRXOG�
EH�PDGH�WR�FRQFOXGH�VXFK�VSHFL¿F�DJUHHPHQWV�

��� 6XFK� DJUHHPHQWV� VKRXOG�� DV� DSSURSULDWH��
LQFOXGH�DUUDQJHPHQWV�IRU�LQGXVWU\�DQG�RU�6WDWH�IXQGV�
WR�SURYLGH�VXSSOHPHQWDU\�FRPSHQVDWLRQ� LQ� WKH�HYHQW�
WKDW�WKH�¿QDQFLDO�UHVRXUFHV�RI�WKH�RSHUDWRU��LQFOXGLQJ�
¿QDQFLDO� VHFXULW\�PHDVXUHV�� DUH� LQVXI¿FLHQW� WR� FRYHU�
WKH� GDPDJH� VXIIHUHG� DV� D� UHVXOW� RI� DQ� LQFLGHQW��$Q\�
VXFK�IXQGV�PD\�EH�GHVLJQHG�WR�VXSSOHPHQW�RU�UHSODFH�
QDWLRQDO�LQGXVWU\�EDVHG�IXQGV�

Commentary

(1) Draft principle 7 corresponds to the set of provi-
sions contained in draft principle 4, except that they are 
intended to operate at international level. It builds upon 
Principle 22 of the Stockholm Declaration and Princi-
ple 13 of the Rio Declaration.487�3DUDJUDSK���HQFRXUDJHV�
6WDWHV� WR� FRQFOXGH� VSHFL¿F� JOREDO�� UHJLRQDO� RU� ELODWHUDO�
DJUHHPHQWV� ZKHUH� VXFK� DSSURDFKHV� ZRXOG� SURYLGH� WKH�
PRVW�HIIHFWLYH�DUUDQJHPHQWV� LQ� WKH�DUHDV�ZKLFK� WKH�SUH-
sent principles are concerned with: (a�� FRPSHQVDWLRQ� 
(b��UHVSRQVH�PHDVXUHV��DQG��F) redress and remedies.

���� 3DUDJUDSK� �� HQFRXUDJHV� 6WDWHV�� DV� DSSURSULDWH�� WR�
LQFOXGH� LQ� VXFK� DUUDQJHPHQWV� YDULRXV� ¿QDQFLDO� VHFXULW\�
VFKHPHV��ZKHWKHU�WKURXJK�LQGXVWU\�IXQGV�RU�6WDWH�IXQGV��
in order to make sure that there is supplementary fund-
LQJ� IRU� YLFWLPV� RI� WUDQVERXQGDU\� GDPDJH�� ,W� SRLQWV� WR�
WKH� QHHG� IRU� 6WDWHV� WR� HQWHU� LQWR� VSHFL¿F� DUUDQJHPHQWV�
and tailor them to the particular circumstances of indi-
YLGXDO�KD]DUGRXV�DFWLYLWLHV�� ,W� DOVR� UHFRJQL]HV� WKDW� WKHUH�
DUH� VHYHUDO� YDULDEOHV� LQ� WKH� UHJLPH� FRQFHUQLQJ� OLDELOLW\�
IRU�WUDQVERXQGDU\�GDPDJH�WKDW�DUH�EHVW�OHIW�WR�WKH�GLVFUH-
tion of individual States or their national laws or prac-
WLFH�WR�VHOHFW�RU�FKRRVH��JLYHQ�WKHLU�RZQ�SDUWLFXODU�QHHGV��
SROLWLFDO� UHDOLWLHV� DQG� VWDJHV� RI� HFRQRPLF� GHYHORSPHQW��
$UUDQJHPHQWV�FRQFOXGHG�RQ�D�UHJLRQDO�EDVLV�ZLWK�UHVSHFW�
WR�D�VSHFL¿F�FDWHJRU\�RI�KD]DUGRXV�DFWLYLWLHV�DUH�OLNHO\�WR�
EH�PRUH�IUXLWIXO�DQG�GXUDEOH�LQ�SURWHFWLQJ�WKH�LQWHUHVW�RI�
WKHLU� FLWL]HQV�� WKH�HQYLURQPHQW�DQG�QDWXUDO� UHVRXUFHV�RQ�
which they are dependent.

(3) It may also be recalled that from the very inception 
of the topic, the Commission proceeded on the assump-
tion that its primary aim was “to promote the construction 
RI�UHJLPHV�WR�UHJXODWH�ZLWKRXW�UHFRXUVH�WR�SURKLELWLRQ��WKH�
conduct of any particular activity which is perceived to 
HQWDLO�DFWXDO�RU�SRWHQWLDO�GDQJHUV�RI�D�VXEVWDQWLDO�QDWXUH�
and to have transnational effects”.488

VWLSXODWHG� WKDW� MXGJPHQWV� UHQGHUHG� LQ� ,QGLD� FRXOG� EH� HQIRUFHG� LQ� WKH�
United States. See Lefeber, RS��FLW� (footnote 330 above), pp. 267–268.

487 See above, footnotes 312 and 301, respectively.
488 Preliminary report on international liability for injurious con-

VHTXHQFHV� DULVLQJ� RXW� RI� DFWV� QRW� SURKLELWHG� E\� LQWHUQDWLRQDO� ODZ�� E\�
Mr. Robert Q. Quentin-Baxter, Special Rapporteur, <HDUERRN���������, 
vol. II (Part One), document A/CN.4/334 and Add.1–2, p. 250, para. 9.



��� 5HSRUW�RI�WKH�,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ�RQ�WKH�ZRUN�RI�LWV�¿IW\�HLJKWK�VHVVLRQ

3ULQFLSOH���� ,PSOHPHQWDWLRQ

��� (DFK�6WDWH�VKRXOG�DGRSW�WKH�QHFHVVDU\�OHJLVOD�
WLYH��UHJXODWRU\�DQG�DGPLQLVWUDWLYH�PHDVXUHV�WR�LPSOH�
PHQW�WKH�SUHVHQW�GUDIW�SULQFLSOHV�

��� 7KH�SUHVHQW�GUDIW�SULQFLSOHV�DQG�WKH�PHDVXUHV�
DGRSWHG� WR� LPSOHPHQW� WKHP�VKDOO�EH�DSSOLHG�ZLWKRXW�
DQ\�GLVFULPLQDWLRQ�VXFK�DV�WKDW�EDVHG�RQ�QDWLRQDOLW\��
GRPLFLOH�RU�UHVLGHQFH�

��� 6WDWHV� VKRXOG� FRRSHUDWH� ZLWK� HDFK� RWKHU� WR�
LPSOHPHQW�WKH�SUHVHQW�GUDIW�SULQFLSOHV��

Commentary

���� 3DUDJUDSK� �� UHVWDWHV� ZKDW� LV� LPSOLHG� LQ� WKH� RWKHU�
draft principles, namely, that each State should adopt 
OHJLVODWLYH�� UHJXODWRU\� DQG� DGPLQLVWUDWLYH� PHDVXUHV� IRU�
the implementation of these draft principles. It intends 
WR�KLJKOLJKW� WKH� VLJQL¿FDQFH�RI�QDWLRQDO� LPSOHPHQWDWLRQ�
WKURXJK� GRPHVWLF� OHJLVODWLRQ� RI� LQWHUQDWLRQDO� VWDQGDUGV�
RU�REOLJDWLRQV�DJUHHG�WR�E\�6WDWHV�SDUWLHV�WR�LQWHUQDWLRQDO�
DUUDQJHPHQWV�DQG�DJUHHPHQWV�

���� 3DUDJUDSK��� HPSKDVL]HV� WKDW� WKHVH�GUDIW� SULQFLSOHV�
DQG�DQ\�LPSOHPHQWLQJ�SURYLVLRQV�VKDOO�EH�DSSOLHG�ZLWKRXW�
DQ\�GLVFULPLQDWLRQ�RQ�DQ\�JURXQGV�SURKLELWHG�E\�LQWHUQD-
tional law. The emphasis on “any” is intended to denote 
WKDW�GLVFULPLQDWLRQ�RQ�DQ\�VXFK�JURXQG�LV�QRW�YDOLG��7KH�
references to nationality, domicile or residence are only 
illustrative. For example, discrimination on the basis of 
UDFH��JHQGHU�� UHOLJLRQ�RU�EHOLHI�ZRXOG�REYLRXVO\�EH�SUH-
cluded as well.

���� 3DUDJUDSK� �� LV� D� JHQHUDO� KRUWDWRU\� FODXVH�� ZKLFK�
provides that States should cooperate with each other to 
implement the present draft principles. It is modelled on 
article 8 of the Protocol on Civil Liability and Compen-
VDWLRQ�IRU�'DPDJH�FDXVHG�E\�WKH�7UDQVERXQGDU\�(IIHFWV�
of Industrial Accidents on Transboundary Waters. The 
importance of implementation mechanisms cannot be 
RYHUHPSKDVL]HG�� )URP� WKH� SHUVSHFWLYH� RI� JHQHUDO� DQG�
conventional international law, it operates at the interna-
tional plane essentially as between States and it requires 
LPSOHPHQWDWLRQ� DW� WKH� QDWLRQDO� OHYHO� WKURXJK� VSHFL¿F�
GRPHVWLF�FRQVWLWXWLRQDO�DQG�RWKHU� OHJLVODWLYH� WHFKQLTXHV��
,W�LV�LPSRUWDQW�WKDW�6WDWHV�HQDFW�VXLWDEOH�GRPHVWLF�OHJLVOD-
tion to implement these principles, lest victims of trans-
ERXQGDU\�GDPDJH�EH�OHIW�ZLWKRXW�DGHTXDWH�UHFRXUVH�


