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(c

The responsibility of a State may not be invoked if:
(a

2. TEXT OF THE DRAFT ARTICLES WITH
COMMENTARIES THERETO

50. The text of the draft articles with commentaries
sion are reproduced below.

(b) The claim is one to which the rule of exhaustion of local remedies applies and any available and effective local remedy has not been
exhausted.22

claims and the exhaustion of local remedies.
(3) The present draft articles do not deal with the pro-

State responsibility, Mr. F. V. García-Amador, included
a number of draft articles on this subject in his reports
presented from 1956 to 1961.19
tion of State responsibility paid little attention to diploexpressly state that the two topics central to diplomatic
protection—nationality of claims and the exhaustion of
local remedies—would be dealt with more extensively
20
Nevertheless, there is a close connection between the articles

there are similarities between functional protection and
diplomatic protection, there are also important differences. Diplomatic protection is traditionally a mechanism
a national is an injury to the State itself. Functional proence. Differences of this kind have led the Commission

acts and the present draft articles. Many of the principles
contained in the articles on responsibility of States for

diplomatic protection. The question whether a State may
exercise diplomatic protection in respect of a national who

protection and are therefore not repeated in the present
draft articles. This applies in particular to the provisions

by the ICJ in the

make full reparation for the injury caused by the internaof restitution, compensation or satisfaction, either sin-

case: “In such

the one or to the other, or which compels either the State
tional claim. The Court sees no reason why the parties
and common sense”.23
PART ONE

the articles on responsibility of States for internationally
21

“Treatment of aliens”. No attempt is made, however, to
deal with the primary rules on this subject—that is, the
the State of nationality of the injured person. Instead,
only: the rules that relate to the conditions that must be
of claims. Article 44 of the articles on responsibility of
Commentary
19

Preliminary report:

, vol. II, document A/
, vol. II, docu, vol. II,
,
,
Yearbook …
, vol. II, document A/CN.4/134 and Add.1, pp. 1–54.

(1) Draft article 1 makes no attempt to provide a comtion. Instead it describes the salient features of diplomatic
protection in the sense in which the term is used in the
present draft articles.

20

(commentary to article 44, footnotes 683 and 687).
21
Articles 28, 30, 31 and 34–37 (
, pp. 87–94 and 95–107).
Much of the commentary on compensation (art. 36) is devoted to a conprotection.

22

para. 76.
23

, p. 174 at pp. 185–186.

Diplomatic protection

(2)

Under international law, a State is responsible for

Diplomatic protection is the procedure employed by the
State of nationality of the injured persons to secure protection of that person and to obtain reparation for the internastances in which diplomatic protection may be exercised
and the conditions that must be met before it may be exerof the State for injury to an alien. The draft articles, like
those on the responsibility of States for internationally

28

and

cases.29

but remedies are few. Diplomatic protection conducted
by a State at the inter-State level remains an important
have been violated abroad.
(5)

Draft article 1 is formulated in such a way as to
-

and secondary rules and deal only with the latter.24
(3)

Diplomatic protection has traditionally been seen as

to a national is deemed to be an injury to the State itself.
Swiss jurist Emmerich de Vattel in 1758 that “[w]hoever
25

PCIJ in 1924 in the

and, secondly in a dictum of the
-

rules of international law”.26
27
—to say that an injury to a national
is an injury to the State itself. Many of the rules of diplonotably the rule of continuous nationality which requires
a State to prove that the injured national remained its
national after the injury itself and up to the date of the
presentation of the claim. A State does not “in reality”—to
quote
(4)

In the early years of international law the individual

Consequently, if a national injured abroad was to be prothat an injury to the national was an injury to the State
matically. The individual is the subject of many primary
rules of international law, both under custom and treaty,

the articles on responsibility of States for internationally
30
It describes diplomatic protection as the
invocation of the responsibility of a State that has commitof another State, by the State of which that person is a
-

national law.

cover exceptions. Thus no mention is made of the statethis provision. Draft article 3 does, however, make it clear
that diplomatic protection may be exercised in respect of
such persons.
(8) Diplomatic protection must be exercised by lawful
and peaceful means. Several judicial decisions draw a distinction between “diplomatic action” and “judicial proby a State when it resorts to diplomatic protection.31 Draft
ful settlement”. “Diplomatic action” covers all the lawful
procedures employed by a State to inform another State of
disputes. “Other means of peaceful settlement” embraces
mediation and conciliation, to arbitral and judicial dispute
settlement. The use of force, prohibited by Article 2, para-

24

See

28

25

E. de Vattel,

29

26

in

, p. 12. This dictum was repeated by the PCIJ
, p. 4, at p. 16.
27
See J. L. Brierly,

, 6th edition edited by Sir Humphrey
Waldock, Oxford, Clarendon Press, 1963, at pp. 276–277.

v.
, p. 466, at pp. 493–494, paras. 76–77.
v.

, p. 12, at
pp. 35–36, para. 40.
30
See Chapter I of Part Three entitled “Invocation of the Responsibility of a State” (articles 42–48),
, vol. II (Part
Implementation of the International Responsibility of a State”.
31
(see footnote 26 above);
(
v.
, p. 4, at p. 24.

matic protection. Diplomatic protection does not include
or other diplomatic action that do not involve

(14)

such as informal requests for corrective action.

the draft articles, a distinction is drawn between the rules
sary, the two concepts are treated separately.

diplomatic action or other means of peaceful settlement.
It differs from consular assistance in that it is conducted

In most circumstances, it is the link of nationality

to the exercise of diplomatic protection, a matter that is
dealt with in draft articles 4 and 9. The term “national” in

whereas consular assistance is, in most instances, carCommentary

Convention on Consular Relations. Diplomatic protec-

(1) Draft article 2 is founded on the notion that diplomatic protection involves an invocation—at the State
level—by a State of the responsibility of another State
that it is the State that initiates and exercises diplomatic
between diplomatic protection and consular assistance,
requirement of the exhaustion of local remedies. Clearly
there is no need to exhaust local remedies in the case of
consular assistance, as this assistance takes place before
cally, as diplomatic protection arises only after the comthat local remedies must always be exhausted, subject to
the exceptions described in draft article 15.
(11) In these circumstances, draft article 1 makes no
consular assistance. The draft articles prescribe conditions for the exercise of diplomatic protection which are
not applicable to consular assistance. This means that the
circumstances of each case must be considered in order to
decide whether it involves diplomatic protection or consular assistance.
(12)

Draft article 1 makes clear the point, already raised
32
that the present draft articles
deal only with the exercise of diplomatic protection by a
33

(13)

Diplomatic protection mainly covers the protection

other rules of international law and instruments, such as
the Vienna Convention on Diplomatic Relations of 1961
and the Vienna Convention on Consular Relations of
1963. Where, however, diplomats or consuls are injured
in respect of activities outside their functions, they are
for instance, in the case of the expropriation without compensation of property privately owned by a diplomatic

a claim vests. It is without prejudice to the question of
behalf it acts. Like article 1,34 it is neutral on this subject.

extend diplomatic protection to a national, but international
stated by the ICJ in the

case:

within the limits prescribed by international law, a State may exercise
diplomatic protection by whatever means and to whatever extent it
tional law. All they can do is to resort to municipal law, if means are

will cease. It retains in this respect a discretionary power the exercise
of which may be determined by considerations of a political or other
nature, unrelated to the particular case.35
36

and judicial decisions37 for the view that there is some
or international law, on the State to protect its nationals abroad when they have been subjected to serious
34
35

, p. 3, at p. 44.
See the preliminary report of the Special Rapporteur on diplomatic protection, Yearbook … 2000, vol. II (Part One), document A/
CN.4/506 and Add.1, paras. 80–87.
37
case, ILR
v.
36

v.
32
33

(see footnote 23 above).

(January 2005), p. 173).

Diplomatic protection

Commentary
article 19 declares that a State entitled to exercise diplomatic protection “

the purposes of diplomatic protection of natural persons.

tection should therefore be read with draft article 19
which recommends to States that they should exercise

it is for the State of nationality to determine, in accordance with its municipal law, who is to qualify for its

exercise diplomatic protection. It makes no attempt to

of nationality.

State to consider the assertion of diplomatic protection by
a State in accordance with the present articles. This is to
be implied, however.

(2) The principle that it is for each State to decide in
accordance with its law who are its nationals is backed
by both judicial decisions and treaties. In 1923, the PCIJ
stated in the
case that “in the present state of international
law, questions of nationality are … in principle within this
reserved domain”.38

PART TWO

CHAPTER I

determine under its own law who are its nationals.” More
recently it has been endorsed by the 1997 European Convention on Nationality (art. 3).

Article 3. Protection by the State of nationality
nationality listed in draft article 4 are illustrative and not
of nationality: birth (

), descent (

)
per se is

article 8.

Commentary

article 3 asserts the principle that it is the State of nationto exercise diplomatic protection on behalf of such a person. The emphasis in this draft article is on the bond of
nationality between State and national which entitles the
State to exercise diplomatic protection. This bond differs
quently separate chapters are devoted to these different
types of persons.

a national automatically results in the acquisition by a
spouse of the nationality of the other spouse, problems
may arise in respect of the consistency of such an acquisition of nationality with international law.39 Nationality
may also be acquired as a result of the succession of
States.40
those most frequently used by States to establish nationality. In some countries, where there are no clear birth
cases, residence could provide proof of nationality,
A State may, however, confer nationality on such persons

draft article 8 which provides for diplomatic protection in
(5)

Draft article 4 does not require a State to prove an

CHAPTER II
38

at p. 24.
39

,

, 1923, p. 6,
-

Convention on the nationality of married women, which prohibit the

not inconsistent with international law.

of this commentary below.
40
See the draft articles on nationality of natural persons in relation
to the succession of States,
, vol. II (Part Two), p. 20,
para. 47.

case,41 as an
additional factor for the exercise of diplomatic protection, even where the national possesses only one nationthe case, the Commission took the view that there were
certain factors that served to limit
to the
facts of the case in question, particularly the fact that
the ties between Mr. Nottebohm and Liechtenstein (the
applicant State) were “extremely tenuous”42 compared
with the close ties between Mr. Nottebohm and Guatemala (the respondent State) for a period of over 34 years,
which led the ICJ to repeatedly assert that Liechtenstein
was “not entitled to extend its protection to Nottebohm
Guatemala”.43
44
applicable to all
ine link between itself and Mr. Nottebohm in order to
whom he had extremely close ties. Moreover, it is necrequirement proposed by

nationality.46
Convention on the Elimination of All Forms of Discrimi-

the wife, render her stateless or force upon her the nationality of the
husband.47

or her nationality has been acquired contrary to international law. Draft article 4 requires that nationality should
be acquired in a manner “not inconsistent with internain violation of international law is upon the State chal-

was strictly applied,

diplomatic protection. Indeed, in today’s world of ecoof persons who have moved away from their State of
nationality and made their lives in States whose nationality they never acquire, or have acquired nationality by
birth or descent from States with which they have a tenuous connection.
acquisition of nationality must not be inconsistent with

-

48
and that
there is a presumption in favour of the validity of a State’s
conferment of nationality.49

(8) Where a person acquires nationality involuntarily
in a manner inconsistent with international law, as where
a woman automatically acquires the nationality of her
allowed to be protected diplomatically by her or his former State of nationality.50 If, however, the acquisition of
nationality in such circumstances results in the loss of
the individual’s former nationality, equitable considerations require that the new State of nationality be entitled
to exercise diplomatic protection. This would accord with
51

under its own law who are its nationals” with the proviso
as it is consistent with international conventions, interna45
Today, conventions,

act on the part of the State with which the individual is
associated.

46

in its advisory opinion on
In the
tice of States, to arbitral and judicial decisions and to the opinions of
41

said to constitute the juridical expression of the fact that the individual
upon whom it is conferred, either directly by the law or as the result
of an act of the authorities, is in fact more closely connected with the
State. Conferred by a State, it only entitles that State to exercise protection
another State, if it constitutes a translation into juridical
terms of the individual’s connection which has made him its national”
(see footnote 31 above) p. 23.
42
., p. 25.
43
., p. 26.
44
This interpretation was placed on the
case by the Italian–United States Conciliation Commission in the
case,
, UNRIAA, vol. XIV (Sales
ILR (1958-I), vol. 25 (1963) , p. 91,
at p. 148.

, in which it held
that it was “necessary to reconcile the principle that the conferral of
nationality fall[s] within the domestic jurisdiction of [a] State … with
the further principle that international law imposes certain limits on the
State’s power, which limits are linked to the demands imposed by the
ion OC-4/84 of 19 January 1984, Series A, No. 4, para. 38).
47

( ) (iii) of the International
and article 1 of the Convention on the nationality of married women.
48
See the advisory opinion of the Inter-American Court of Human
(footnote 46 above),
paras. 62–63.
49
See Oppenheim’s International Law, 9th edition, vol. I,
,
50
See article 2 of the Convention on the nationality of married
women.
51

45

Nationality.

p. 16, at p. 56, para. 125.

,

,

,

Diplomatic protection

of the claim. State practice and doctrine are unclear on
whether the national must retain the nationality of the
tion in respect of a person who was a national of that

in practice this issue seldom arises.55 For these reasons,
the Institute of International Law left open in 1965 the
question whether continuity of nationality was required
between the two dates.56
require that the same nationality be shown both at the date

of the law, the rule has been drafted to require that the
injured person be a national continuously from the date
tinuity, it is presumed if the same nationality existed at
both these dates. This presumption is of course rebuttable.

manner not inconsistent with international law.

a national of the claimant State at the date of the injury.
The date of the injury need not be a precise date but could
extend over a period of time if the injury consists of
of time.
(4) The second temporal requirement contained in paradate until which the continuous nationality of the claim is
the claim.
claim.57 The phrase “presentation of the claim” is that most
frequently used in treaties, judicial decisions and doctrine
to indicate the outer date or
required for the

Commentary
established,52 it has been subjected to considerable criticism53

been added to this formulation to indicate that the date
diplomatic protection, in contrast to informal diplomatic
contacts and enquiries on this subject.

For
this reason, draft article 5 retains the continuous nationality rule but allows exceptions to accommodate cases in

(5) The

a State is entitled to exercise diplomatic protection in
respect of a person who was its national both at the time

be a national for the purposes of diplomatic protection.58
In 2003, in the Loewen case an ICSID arbitral tribunal
held that “there must be continuous national identity

54

See, for instance, the decision of the United States International
Claims Commission 1951–1954 in the Kren claim, ILR (1953), vol. 20
(1957), pp. 233 et seq., at p. 234.
52

53

case,
taires de France, 1990.
54
See the statement of Umpire Parker in

(footnote 35 above), at
, Paris, Presses universi-

its espousal of their claims.” (United States–Germany Mixed Claims
Commission,
, UNRIAA, vol. VII (Sales
No. 1956.V.5), p. 119, at p. 141).

for the exercise of diplomatic

claim. There is, however, support for the view that if the

date is known as the
the resolution of the claim, which date is known as the
55

, vol. 51 (1965), tome I, pp. 5 et seq.,
at pp. 72–73.
56
See the Institute’s Warsaw session, September 1965,
, vol. 51 (1965), tome II, pp. 260–262.
57
See the dictum of Umpire Parker in
(footnote 54 above), at p. 143.
58
See Oppenheim’s International Law (footnote 49 above),
p. 512. See also
v.
, UNRIAA, vol. V (Sales
No. 1952.V.3), p. 207.

”.59 On the facts, the Loewen case dealt with
to that of the respondent State, in which circumstances a
claim for diplomatic protection can clearly not be upheld,
the Commission was not prepared to follow the Loewen
maintained to the date of resolution of the claim. Such
a rule could be contrary to the interests of the individual,
60

of the claim as the
as it is the date on which the State of nationality shows
its clear intention to exercise diplomatic protection—a
fact that was hitherto uncertain. Moreover, it is the date
This determination could not be left to the later date of the

is limited to the question of the continuity of nationality
for purposes of diplomatic protection. It makes no attempt
ered by the Commission’s draft articles on nationality of
natural persons in relation to the succession of States.62
(10) As stated above,63 fear that a person may deliba diplomatic claim on his or her behalf is the basis for
the rule of continuous nationality. The second condition
that the person in respect of whom diplomatic protection
is exercised must have acquired his or her new nationpulsory imposition of nationality, such as those in which
the person has acquired a new nationality as a necessary
not apply where the person has acquired a new nationality
the claim.

specify the conduct that the responsible State should take
the form reparation should take. This matter is dealt with
more fully in article 43 of the draft articles on the responand the commentary thereto.61
(7) While the Commission decided that it was neces-

protection in respect of a person who was a national at
the time of the injury, provided that three conditions are

(11) The third condition that must be met for the rule of
continuous nationality not to apply is that the new nationality has been acquired in a manner not inconsistent with
international law. This condition must be read in conjunction with draft article 4.
matic protection may not be exercised by the new State
injured person in respect of an injury incurred when that
person was a national of the former State of nationality
and not the present State of nationality.

the nationality of a predecessor State or has lost his or her
the nationality of another State for a reason unrelated to
the new nationality has taken place in a manner not inconsistent with international law.
injured person has lost his or her previous nationality,
either voluntarily or involuntarily. In the case of the suc-

respondent State after the presentation of the claim, the
as in such a case the respondent State would in effect be
required to pay compensation to its own national. This
was the situation in Loewen and a number of other cases64
claim was held to preclude its continuation. In practice, in
most cases of this kind, the applicant State will withdraw
claimed in
the claim is that of the State and
the purpose of the claim is to seek reparation for injury

nationality, the element of will is not so clear. For rea-

62

See footnote 40 above.

63

nationality to be involuntary.

article.
case, G. H. Hackworth,

64

Law
v.

59

60

, vol. 7 (2005), pp. 442 et seq., at p. 485, para. 225.
For criticism of the Loewen case, see J. Paulsson,

2005, pp. 183–184.
61

tes

case

v. German
Hawaiian Claims case, F. K. Nielsen,

, vol. V (

-

Diplomatic protection
65
The
applicant State may likewise decide to withdraw its claim
when the injured person becomes a national of a third
State after the presentation of the claim. If the injured person has in bad faith retained the nationality of the claimant
State until the date of presentation and thereafter acquired
the nationality of a third State, equity would require that
the claim be terminated, but the burden of proof will be
upon the respondent State.

(14) Draft article 5 leaves open the question whether the
heirs of an injured national, who dies as a consequence of
of the claim, may be protected by the State of nationality of the injured person if he or she has the nationality
of another State. Judicial decisions on this subject, while
inconclusive, as most deal with the interpretation of particular treaties, tend to support the position that no claim
person if the heir has the nationality of a third State.66
Where the heir has the nationality of the respondent State,
67
There is
some support for the view that where the injured national
may be continued because it has assumed a national character.68
endorse such a position, it has on occasion been repudiated.69 The inconclusiveness of the authorities makes it
unwise to propose a rule on this subject.

States, international law does not prohibit dual or multiple

as its national by each of the States whose nationality he
possesses”. It is therefore necessary to address the question of the exercise of diplomatic protection by a State of
nationality in respect of a dual or multiple national. Draft
article 6 is limited to the exercise of diplomatic protection
by one or all of the States of which the injured person
a national. The exercise of diplomatic protection by one
covered in draft article 7.
diplomatic protection in respect of its national even where
that person is a national of one or more other States. Like
-

matic protection.

and a dual or multiple national in the case of the exerinjured person is not a national, in both arbitral decisions70
71

does not require such a condition. In the Salem case, an

third State

that the injured individual had effective Persian national-

respect of that national against a State of which that
person is not a national.

nationality. It stated that “the rule of international law [is]
that in a case of dual nationality a third power is not entitled to contest the claim of one of the two powers whose
ality of the other power”.72 This rule has been followed in
other cases73 and has more recently been upheld by the
70

Tribunal in the

Commentary
(1) Dual or multiple nationality is a fact of international
life. An individual may acquire more than one nationality
as a result of the parallel operation of the principles of
soli and
or of the conferment of nationaldraft article 4, which does not result in the renunciation
do not permit their nationals to be nationals of other
65
66

see Straub claim, ILR, vol. 20, p. 228.

Kren claim (see footv.
, UNRIAA, vol. V,

67

claim, ILR
footnote 64 above).
68
See E. M. Borchard,
above).
69

case (see
, New York, The Banks Law
Straub claim (footnote 66

claim (see footnote 58 above), at p. 209.

case, case No. 205 of 12 July 1926, Annual
, A. D.

1929, pp. 277–278.
71

b) of the resolution on
“the national character of an international claim presented by a State
for injury suffered by an individual” adopted by the Institute of International Law at its Warsaw session in 1965,
, Paris, Pedone, 1992, p. 56, at p. 58 (reproduced
in
1960 Harvard draft convention on the international responsibility of
States for injuries to aliens (reproduced in L. B. Sohn and R. R. Baxter, “Responsibility of States for injuries to the economic interests of
ries caused in its territory to the person or property of aliens, included
in the third report on international responsibility by Special Rapporteur García Amador,
, vol. II, document A/CN.4/111,
p. 61.
72
,
UNRIAA, vol. II (Sales No. 1949.V.1), p. 1165, at p. 1188.
73
See the decisions of the Italian–United States Conciliation Commission in the
claim, 10 June 1955, UNRIAA, vol. XIV (Sales
No. 65.V.4), p. 236, or ILR
the Vereano claim, 17 May 1957, UNRIAA, vol. XIV, p. 321, or ILR
claim, 29 July
1963, ILR, vol. 40 (1970), p. 153, at p. 155.

Iran–United States Claims Tribunal.74 The decision not to

76

accords with reason. Unlike the situation in which one
State of nationality claims from another State of national-

and there was also support for this position in arbitral
awards.77 In 1949, in its advisory opinion in the case con, the ICJ described the

nationality where one State of nationality seeks to protect

another State of nationality as “the ordinary practice”.78

(4)

(3) Even before 1930 there was, however, support in
arbitral decisions for another position, namely that the

In principle, there is no reason why two States of
-

exercise diplomatic protection in respect of a dual or mula national. While the responsible State cannot object to
taneously and in concert, it may raise objections where
same forum or different forums, or where one State of
has already received satisfaction in respect of that claim.
Problems may also arise where one State of nationality

State of nationality

of nationality.79 This jurisprudence was relied on by the
ICJ in another context in the
case80 and was
ation Commission in the
claim in 1955. Here the
Conciliation Commission stated that:
diplomatic protection in the case of dual nationality, must yield before
the principle of effective nationality whenever such nationality is that

76
tion on the international responsibility of States for injuries to aliens
a) of the resolution on the national
character of an international claim presented by a State for injury suffered by an individual adopted by the Institute of International Law at
its Warsaw session in 1965 (
).
77
See the
v.
case
(1898) (United States–British Claims Commission), J. B. Moore,

(British–Mexican Claims Commission),
, UNRIAA, vol. V (Sales No. 1952.V.3), p. 74, or

protection in respect of a person against a State of
(British–Mexican Claims Commission),
, UNRIAA, vol. V, p. 133, or

tion of the claim.
Commentary
(1) Draft article 7 deals with the exercise of diplomatic

which the injured person is not a national, does not require
an effective link between claimant State and national, draft
article 7 requires the claimant State to show that its nationality is predominant, both at the time of the injury and at the

-

Laws declares in article 4 that “[a] State may not afford
State whose nationality such person also possesses”.75
74
See
v. Iran (1983),
Reports
75
See also article 16 (a) of the 1929 Harvard draft convention on re-

(vol. 2) (April 1929), p. 133, at p. 200 (reproduced in
vol. II, document A/CN.4/96, annex 9, p. 229, at p. 230).

,

case

Honey case
, London, HM
case

(British–Mexican Claims Commission),
, UNRIAA, vol. V, p. 216.
78
(see footnote 23 above), p. 186.
79
case, 2 Knapp, Privy Council I, p. 295,
Reports

Mixed Claims Commission),
and
lan Mixed Claims Commission) cases, UNRIAA, vol. IX (Sales No.
59.V.5), pp. 485 and 494, and vol. X (Sales No. 60.V.4), pp. 542 and
584 respectively, or
, J. H. Ralston
case (Italy v. Peru) (Permanent Court of Arbitration),
, UNRIAA, vol. XI (Sales No. 61.V.4), p. 397, or The
, J. B. Scott (ed.), New York, Oxford University
Hein
Mixed Arbitral Tribunal),
, J. F. Williams and H. Lauterpacht (eds.), London,
Blumenthal case (1923)
(French–German Mixed Arbitral Tribunal),
, tome 3,
case, case No. 206 (1926)
(French–German Mixed Arbitral Tribunal),
Pinson cases, cases No. 194 and 195 (1928) (French–Mexican Mixed
Claims Commission),
(1927–1928), pp. 297–301, or UNRIAA,
case (1928) (United
vol. VI (Sales No. 1955.V.3), pp. 248–250.
80
(footnote 31 above), pp. 22–23.
was not
concerned with dual nationality but the Court found support for its
referred to in footnote 79 above.

Diplomatic protection
elimination of any possible uncertainty.

81

In its opinion, the Conciliation Commission held that the
principle of effective nationality and the concept of dominant nationality were simply two sides of the same coin.
The rule thus adopted was applied by the Conciliation

(5)

No attempt is made to describe the factors to be
dominant. The authorities indicate that such factors
include habitual residence, the amount of time spent in
-

nationals.82
Claims Tribunal has applied the principle of dominant and
effective nationality in a number of cases.83
third report on State responsibility to the Commission,
Special Rapporteur García Amador proposed that “[i]n
claim shall be exercisable only by the State with which
ties”.84
in his report to the sixty-ninth conference of the International Law Association.85
authorities use the term “effective” or “dominant” without distinction to describe the required link between the
claimant State and its national in situations in which one
of nationality. Draft article 7 does not use either of these
words to describe the required link, but instead uses the
term “predominant” as it conveys the element of relativ-

State of nationality may not exercise diplomatic protection … unless” its nationality is predominant. This is
makes it clear that the burden of proof is on the claimant
State to prove that its nationality is predominant.

established a predominant nationality subsequent to an
by the requirement that the nationality of the claimant
State must be predominant both at the date of the injury

nationalities and the essence of this exercise is more accurately captured by the term “predominant” when applied
to nationality than either “effective” or “dominant”. It is
moreover the term used by the Italian–United States Conciliation Commission in the
claim,86 which may be
sent customary rule.
81
UNRIAA (see footnote 73 above), p. 247. See also the
Leon case, case Nos. 218 and 227 of 15 May 1962 and 8 April 1963,
UNRIAA, vol. XVI (Sales No. E/F.69.V.1), p. 239, at p. 247.
82
See, for example, the
case (1956), UNRIAA,
vol. XIV (Sales No. 65.V.4), p. 292, or ILR (1957), vol. 24 (1961),
case (1956), UNRIAA, vol. XIV, p. 294, or ILR,
Cestra case (1957), UNRIAA, vol. XIV, p. 307,
or ILR
case (1957), UNRIAA, vol. XIV,
p. 311, or ILR
case (1957),
UNRIAA, vol. XIV, p. 314, or ILR
case
(1957), UNRIAA, vol. XIV, p. 323, or ILR
Turri
case (1960), ILR
Graniero case (1959),
UNRIAA, vol. XIV, p. 393, or ILR
Ganapini case
(1959), UNRIAA, vol. XIV, p. 400, or ILR
case (1962), ILR, vol. 40 (1970), p. 148.
83
See, in particular,
v.
(1983),

ous nationality, it is not necessary in this case to prove
continuity of predominant nationality between these two
dates. The phrases “at the date of injury” and “at the date
the commentary on draft article 5. The exception to the
continuous nationality rule contained in draft article 5,
contemplated in draft article 7 will not have lost his or her
other nationality.

, vol. 5, 1985,
Ataollah Golpira v.
, vol. 2, 1984, p. 174, or ILR, vol. 72, p. 493.
84
Draft on international responsibility of the State for injuries to
aliens (see footnote 71 above) art. 21, para. 4.
85

International Law Association,

,

the 2006 International Law Association Conference in Toronto (Report
, London, 2006).
86
See footnote 73 above.

Commentary
lomatic protection on behalf of its nationals only. In 1931,

the United States–Mexican General Claims Commission
in
held that a stateless perwhen it stated: “A State … does not commit an internaempowered to intervene or complain on his behalf either
before or after the injury.”87
the accurate position of international law for both stateof persons. This is evidenced by such conventions as the
Convention on the reduction of statelessness of 1961 and
ment of the law,88 departs from the traditional rule that
matic protection and allows a State to exercise diplomatic protection in respect of a non-national where that

must be a lawful and habitual resident of the claimant
State both at the time of the injury and at the date of the

tion by the State of residence is particularly important in
to avail [themselves] of the protection of [the State of
nationality]”90
-

(7) Lawful residence and habitual residence are required
as preconditions for the exercise of diplomatic protection
91
despite the fact
92

draft article 8 is to be seen within the framework of the
no attempt to pronounce on the status of such persons.
It is concerned only with the issue of the exercise of the
diplomatic protection of such persons.
-

that the issue of travel documents, in terms of the Convention, does not in any way entitle the holder to diplomatic
93

rule,

.94

who is not considered as a national by any State under
may exercise diplomatic protection in respect of such a
vided that he or she was lawfully and habitually resident
in that State both at the time of injury and at the date of the
this context is intended to convey continuous residence.

) of the
1997 European Convention on Nationality, which would

Africa,95 widely seen as the model for the international
96

(4) The requirement of both lawful residence and
89

for some individuals, the combination of lawful residence
tional measure introduced
.

OAS in 1985.97 However, the Commission preferred to
90

Habitual residence in this context connotes continuous residence.
The
of the Convention make it clear that
“stay” means less than habitual residence.
91
92

93
94
95
87

at p. 678.
88
In

v.
, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669,
v.
Another, [2006] EWHC 972 (Admin), an

and “not yet part of international law” (para. 63).
89

residence is based on the European Convention on Nationality, art. 6,
para. 4 ( ), where they are used in connection with the acquisition of
convention on the international responsibility of States for injuries to
aliens (footnote 71 above), which includes for the purpose of protection
in that State”.

96

See the Note on International Protection submitted by the United

para. 35.
97
Adopted at the Colloquium on the International Protection of
-

-

Diplomatic protection

set no limit to the term in order to allow a State to extend
98

standards expounded in different conventions and other
Commentary

lawful and habitual resident of the claimant State both at
entation of the claim.

mitted this would have contradicted the basic approach of

cle follows the same formula adopted in draft article 4 on
the subject of the diplomatic protection of natural persons.
The provision makes it clear that in order to qualify as the
State of nationality for the purposes of diplomatic protection of a corporation, certain conditions must be met, as is
the case with the diplomatic protection of natural persons.
-

the predominant basis for the exercise of diplomatic protec-

-

the hand of their State of nationality, from which they have

This explains why the present article, and those that follow, are concerned with the diplomatic protection of corporations and shareholders in corporations. Draft article
corporations.

may exercise diplomatic protection”. This empha-

to a corporation is “within [the] reserved domain” of a
case:
State.100 As the ICJ stated in the

discretion under international law whether to exercise
diplomatic protection in respect of a national.99 A fortiori
it has discretion whether to extend such protection to a

tution created by States in a domain essentially within their domestic
-

(12) Draft article 8 is concerned only with the diplomatic
not concerned with the conferment of nationality upon such persons. The exercise of diplomatic protection in respect of a

lished its own rules, it has to refer to the relevant rules of municipal
law.101

the corporation, and must consequently turn to munici-

schedule, makes it clear that the issue of a travel document
A fortiori the exercise of diplomatic protection in respect
-

law to determine the circumstances in which a State may
exercise diplomatic protection on behalf of a corporation
or its shareholders. This matter was addressed by the ICJ
in
when it stated that international law
entity to the State under the laws of which it is incorpo102

CHAPTER III

Here the Court set two conditions for the acquisition of
nationality by a corporation for the purposes of diplomatic protection: incorporation and the presence of the
tion. As the laws of most States require a company incormost important criterion for the purposes of diplomatic

98

For instance, it may be possible for a State to exercise diplomatic

1954 Convention on territorial asylum.
99
See draft articles 2 and 19 and the commentaries thereto.

100
See the
(footnote 38 above).
101

above), at pp. 33–34, para. 38.
102
., p. 42, para. 70.

case
(see footnote 35

protection. The Court in

was not sat-

as applied in the

case,103

trolled qualify as the State of nationality for the purposes
of diplomatic protection.
(6)

104

-

there was a need for some “close and permanent contion and the corporation.105 On the facts of this case, the
Court found such a connection in the incorporation of the
company in Canada for over 50 years, the maintenance

nationality of the company.106 All of this meant, said the
Court, that “Barcelona Traction’s links with Canada are
the Court was
thus manifold”.107 In
not confronted with a situation in which a company was
incorporated in one State but had a “close and permanent
connection” with another State. One can only speculate
Draft article 9 does, however, provide for such cases.

In

-

actions which “could create an atmosphere of confusion
and insecurity in international economic relations”.108 The
to exercise diplomatic protection to several States with
which a corporation enjoys a link or connection. Draft
article 9 does not allow such multiple actions. The State
tion is either the State of incorporation or, if the required

in different States, the State of incorporation remains the
State entitled to exercise diplomatic protection.

tion in respect of a corporation that was a national of

(4) Draft article 9 accepts the basic premise of
that it is incorporation that confers nationality on a
corporation for the purposes of diplomatic protection. However, it provides an exception in a particular situation where
State of incorporation and the corporation itself, and where

lomatic protection in respect of a corporation that

nationality for the purpose of diplomatic protection. Policy
in a State with which the corporation has the most tenuous
connection, as in practice such a State will seldom be prepared to protect that corporation.
the State in which a corporation is incorporated is the
State of nationality entitled to exercise diplomatic protection. When, however, the circumstances indicate that
the corporation has a closer connection with another
-

in respect of a corporation which was its national at
incorporation.
Commentary
continuous nationality are discussed in the commentary to
draft article 5. In practice, problems of continuous nationality arise less in the case of corporations than with natural

matic protection. Nevertheless, certain conditions must

-

be controlled by nationals of another State. Secondly, it
must have no substantial business activities in the State of

another State, in which case the corporation assumes a new
of the corporation.109 The most frequent instance in which

another State. Only where these conditions are cumula-

., p. 49, para. 96.
See the
Mixed Claims Commission, constituted under the Protocol of 17 February 1903, UNRIAA, vol. IX, p. 180. Here a company incorporated in
108
109

103
104

. For the

case, see footnote 31 above.
(see footnote 35

above), p. 42, para. 70.
105
., para. 71.
106
., pp. 42–44, paras. 71–76.
107
., p. 42, para. 71.

the treaty, the claim would not have been allowed (
, at p. 192). See
also the Loewen case (footnote 59 above), at pp. 484–485, para. 220.

Diplomatic protection

a claim, as it could not show that it had the necessary
interest at the time the injury occurred to the corporaState is entitled to exercise diplomatic protection in respect
of a corporation that was its national both at the time of
claim. It also requires continuity of nationality between
tation of the claim. These requirements, which apply to
natural persons as well, are examined in the commentary
the claim is preferred to that of the date of the award, for
reasons explained in the commentary to draft article 5. An
in which the corporation acquires the nationality of the
tation of the claim.

case114 and it has troubled certain courts,
arbitral tribunals115 and scholars.116
ity of a corporation to exercise diplomatic protection in
respect of an injury suffered by the corporation when it
was its national and has ceased to exist—and therefore
ceased to be its national—as a result of the injury. In
order to qualify, the claimant State must prove that it
was because of the injury in respect of which the claim
a), which makes it clear that the State of
nationality of shareholders will not be entitled to exercise diplomatic protection in respect of an injury to a
corporation that led to its demise.

(3) The requirement of continuity of nationality is met
a result of the succession of States.110 In effect, this is an
exception to the continuity of nationality rule. This matter is covered by the reference to “predecessor State” in

conduct that the responsible State should take in order to
reparation should take.111
exercise diplomatic protection in respect of a corporation
tion that arose in the Loewen case112 in which a corporation ceased to exist in the State in which the claim was
State (the United States). This matter is further considered
in the commentary to draft article 5.113
lomatic protection of a corporation that has ceased to
incorporated and of which it was a national. If one takes
the position that the State of nationality of such a corpoexists at the time of presentation of the claim, then no
State may exercise diplomatic protection in respect of an
injury to the corporation. A State could not avail itself of
110
See further, on this subject, the
case (footnote 26 above), at p. 18. See also fourth report of Special Rapporteur Václav Mikulka on nationality in relation to the succession of

,
vol. II (Part One), document A/CN.4/489, p. 301.
111
See further, article 43 of the draft articles on the respontary thereto,
pp. 119–120.
112
Loewen (see footnote 59 above), at para. 220.
113
Paras. (5) and (13).

(a
to the law of the State of incorporation for a reason
(b

there.
Commentary
(1) The most fundamental principle of the diplomatic
protection of corporations is that a corporation is to be
protected by the State of nationality of the corporation and
not by the State or States of nationality of the shareholders
by the ICJ in the

case. In this case, the

with the question of the diplomatic protection of shareholders in “a limited liability company whose capital is
,

114

, at p. 345).
115

See the

case (opinions in the American–

of 17 February 1903), UNRIAA, vol. IX, p. 171, and particularly
v.
, vol. V, p. 61, at p. 63.

,

116

respect of injuries to companies”, in
,
vol. 17, London, Sweet and Maxwell, 1932, pp. 175 et seq.
and E. Wyler,
, Paris, Presses universitaires de France, 1990,
pp. 197–202.

represented by shares”.117 Such companies are characterholders.118 Whenever a shareholder’s interests are harmed
by an injury to the company, it is to the company that the
119

Only where the act complained of is aimed at the direct
120

the distinction between company and shareholders, said
the Court, are derived from municipal law and not international law.121
ration of a company and not the State(s) of nationality
of the shareholders in the company is the appropriate
State to exercise diplomatic protection in the event of
injury to a company, the Court in
the State of nationality of the corporation may, in the
exercise of its discretion, decline to exercise diplomatic
protection on their behalf.122 Secondly, if the State of
nationality of shareholders is permitted to exercise
frequently comprise shareholders of many nationalities.123 In this respect, the Court indicated that if the
shareholder’s State of nationality was empowered to act
on his behalf there was no reason why every individual
124
Thirdly, the
holders, and to allow the States of nationality of both to
exercise diplomatic protection.125

in a company may be nationals of different States, several
States of nationality may be able to exercise diplomatic
protection in terms of these exceptions. In practice, however, States will, and should, coordinate their claims and
make sure that States whose nationals hold the bulk of the
share capital are involved as claimants.
(4) Draft article 11 is restricted to the interests of shareholders in a corporation, as judicial decisions on this sub, have mainly addressed
the question of shareholders. There is no clear authority
tors other than shareholders, such as debenture holders,
nominees and trustees. In principle, however, there would
should not protect such persons.128
a) requires that the corporation shall have “ceased to exist” before the State of
nationality of the shareholders shall be entitled to intervene on their behalf. Before the
test, one that permitted intervention on behalf of shareholders when the company was “practically defunct”.129
The Court in
pany was dismissed as inadequate.130 The test of “practically defunct” was likewise rejected as one “which lacks
131
Only the “company’s status in law”
was considered relevant. The Court stated: “Only in the
holders deprived of the possibility of a remedy available
for them and their Government could arise.”132 Subse133

(3) The Court in

accepted that the
-

where the company had ceased to exist in its place of
incorporation126—which was not the case with the Bar

(6) The Court in
did not expressly
state that the company must have ceased to exist in the
as a precondition to shareholders’
intervention. Nevertheless, it seems clear in the context

-

the company should have ceased to exist in the State of
incorporation and not in the State in which the company
was injured. The Court was prepared to accept that the

ality127—which was not the case with
tion
examined by the Court in

because
a) and (b) of draft article 11. As the shareholders

117

above), p. 34, para. 40.
118
, para. 41.
119
, p. 35, para. 44.
120
, p. 36, para. 47.
121
, p. 37, para. 50.
122
123
124

, pp. 48–49, paras. 94–96.
, pp. 48–49, paras. 94–95.

125
126
127

(see footnote 35

128

comments and observations received from Governments on the draft
,
vol. II (Part One), document A/CN.4/561 and Add.1–2, annex (United
International Claims).
129

national Law

claim,
Römer case, UNRIAA vol. X (Sales No. 1960.V.4), p. 713, at p. 723.
130
See
(footnote 35
above), pp. 40–41, paras. 65–66.
131
, p. 41, para. 66.
132

(

, p. 256) and Ammoun (
See

133

, pp. 40–41, paras. 65–68.
, p. 48, para. 92.

case, J. B. Moore,

para. 68.

, pp. 319–320).
v.
Series A, No. 330-A, p. 25,

Diplomatic protection

company was destroyed in Spain134
this did not affect its continued existence in Canada, the
State of incorporation: “In the present case,
is in receivership in the country of incorporation.

vention is to be limited to such circumstances, there is
no doubt that it is in such cases that intervention is most

ship, the company continues to exist.”135 A company is
“born” in the State of incorporation when it is formed or
incorporated there. Conversely, it “dies” when it is wound

a Mexican company:

able to function as a corporate entity, must be determined
by the law of the State in which it is incorporated.
injury” aims to ensure that the State of nationality of the
in respect of the injury to the corporation that is the cause
the corporation. The State of nationality of the shareholders will therefore only be able to exercise diplomatic protection in respect of shareholders who have suffered as a
result of injuries sustained by the corporation unrelated to
the circumstances in which the State of nationality of the
shareholders may intervene on behalf of such shareholders for injury to the corporation.
b

holders in a corporation to exercise diplomatic protection
on their behalf where the State of incorporation is itself
exception is limited to cases where incorporation was
(9) There is support for such an exception in State
practice, arbitral awards136
State of nationality of the shareholders comes from three
claims in which the injured corporation had been
Bay Railway,
134

and

that a

poration under local law, and then plead such incorporation as the justi-

to protect the commercial interests of their nationals abroad.137

(10) In
, Spain, the respondent State,
was not the State of nationality of the injured company.
Consequently, the exception under discussion was not
reference to this exception:
It is quite true that it has been maintained that, for reasons of equity,
a State should be able, in certain cases, to take up the protection of its
nationals, shareholders in a company which has been the victim of a
violation of international law. Thus a theory has been developed to the
tion when the State whose responsibility is invoked is the national State
of the company. Whatever the validity of this theory may be, it is certainly not applicable to the present case, since Spain is not the national
State of
.138
139
Tanaka140 and Jessup141 expressed
full support in their separate opinions in
tion
holders to intervene when the company was injured by
143
the State of incorporation.142
and Jessup144 conceded that the need for such a rule was

poration, neither was prepared to limit the rule to such
145
Morelli146 and
147
Ammoun,
to the exception.
in the postperiod have occurred
mainly in the context of treaties. Nevertheless, they do
indicate support for the notion that the shareholders of a

. While there is

See

(footnote 35

137
138

, p. 75) and Jessup (
, p. 41, para. 67.

135
136

See

Law
worth,

, p. 194).

, M. M. Whiteman,

et al.
UNRIAA, vol. XV (Sales No. 1966.V.3),

, G. H. HackThe

, vol. II (Sales. No. 1949.V.1), p. 777, at p. 790. For
(footnote 116 above) and J. M. Jones, “Claims on behalf of nationals
BYBIL, vol. 26 (1949),
in Max Sørensen (ed.),
Macmillan, 1968, pp. 531 et seq., at pp. 580–581.

, London,

(footnote 136 above), pp. 1273–1274.
(footnote 35

above), p. 48, para. 92.
139
, pp. 72–75.
140
, p. 134.
141
, pp. 191–193.
142

para. 20.
143

above), p. 73, paras. 15–16.
144
, pp. 191–192.
145
, pp. 257–259.
146
, pp. 240–241.
147
, p. 318.

,

, p. 6, at p. 58,
(footnote 35

injury to the company.148 In the

case 149 a Cham-

company whose shares were wholly owned by two Amertion or on the proposed exception left open in
, despite the fact that Italy objected that the comThis
ber was not concerned with the evaluation of customary
international law but with the interpretation of a bilateral
151
which
provided for the protection of United States shareholders
abroad. On the other hand, the proposed exception was
clearly before the Chamber.152 It is thus possible to infer

exception on the basis of judicial opinion. However, draft
b
it limits the exception to what has been described as a
“Calvo corporation”, a corporation whose incorporation,
like the “Calvo clause”,156
tection. It limits the exception to the situation in which
the corporation had,
(a further

150

business there. It is not necessary that the law of that State
-

rate in that State.

injury to the corporation.153
(12) Before
, there was support for
the proposed exception, but opinions were divided over
whether, or to what extent, State practice and arbitral deci-

of its nationals.
Commentary

the principle contained in the exception, these decisions

(1) That shareholders qualify for diplomatic protection
and, as a consequence, were not necessarily indicative of
154
The obiter
in
and the separate opinions of
tion. Subsequent developments, albeit in the context of
155
In these

ICJ in

when it stated:

not involve responsibility towards the shareholders, even if their interests are affected. … The situation is different if the act complained of
share in the residual assets of the company on liquidation. Whenever

148

See

v.

v.

, vol. 84 (1991),
ILM, vol. 26 (1987),

settlement of investment disputes between States and nationals of other
States).
149
,
p. 15.
150
, pp. 64 (para. 106) and 79 (para. 132).
151
Treaty
Series, vol. 79, No. 1040, p. 171).
152
case (see

157

The Court was not, however, called upon to consider this

shareholders came before the Chamber of the ICJ in the
case.158
that the Chamber was called on to interpret and the Chamber failed to
expound on the rules of customary international law on
159

(p. 94) on the subject.
153
This view is expressed by Yoram Dinstein in “Diplomatic protection of companies under international law”, in K. Wellens (ed.), Inter
, The
et seq., at p. 512.
154
See the submission to this effect by the United States on subparab) of draft article 11 in the comments and observations received
from Governments on the draft articles adopted by the Commission on

(1988), p. 1007 and reproduced in annex to the comments and observations received from Governments on the draft articles adopted by the
footnote 128 above).
156

155

interest, as a shareholder or otherwise, in a company incorporated in
another State and of which it is therefore a national, and that State
injures the company, [Her Majesty’s Government] may intervene to
reprinted in

, vol. 37

(1824–1906). See
pp. 206–208.
157

above), p. 36, paras. 46–47.
158
See footnote 149 above.
159
See footnote 151 above.

, vol. II, document A/CN.4/96,
(footnote 35
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this subject. In

,160 the European Court of Human
-

that

no such violation had occurred.161

present set of draft articles do—and should—concern
(2)

In the ordinary sense of the word, a “person” is a

(3) Draft article 12 makes no attempt to provide an
those of the corporation itself. In

-

, the

on whatever object or association it pleases. There is no

assets of the company on liquidation—but made it clear
that this list is not exhaustive. This means that it is left to
courts to determine, on the facts of individual cases, the

(3) There is jurisprudential debate about the nature of

-

without a formal act of incorporation by the State. This
means that a body other than a natural person may obtain

tinct from those of the corporation itself”.

-

as distinct from the corporation. In most cases, this is a
matter to be decided by the municipal law of the State of
incorporation. Where the company is incorporated in the

-

realist theory, on the other hand, corporate existence is

the merits of the realist theory, it is clear that, to exist, a
by some municipal law system. This has been stressed by
both the European Court of Justice163 and the ICJ.164

subjected to discriminatory treatment.162
corporations, public enterprises, universities, schools,
tion of legal persons other than corporations.
Commentary
(1) The provisions of this chapter have hitherto focused
There are two explanations for this. First, corporations,

and even partnerships (in some countries). The imposwriters on both public and private international law
context of international law to the corporation. Despite
porations in the context of diplomatic protection. The case
law of the PCIJ shows that a commune165 (municipality)
or university166 may in certain circumstances qualify as

distinction between the separate entity of the corporation
163

the latter. Secondly, it is mainly the corporation, unlike
the public enterprise, the university, the municipality, the

the machinery of international dispute settlement. Dip-

enue, ex parte

v.

, European Court of Justice,
, p. 5483, at para. 19.
164
(footnote 35
above), pp. 33–34, para. 38.
165
In
, the PCIJ
on 15 May 1922 (see G. Kaeckenbeeck,
, London, Oxford University Press, 1942, p. 572).
166
In the statement from the case

v.
, p. 23, para. 62.
162
In his separate opinion in
160
161

(see footnote 133 above).

-

, p. 208, at pp. 227–232).

lomatic protection if injured abroad, provided that they
167
members. Today many foundations fund projects abroad

diplomatic protection by the State under whose laws it
168

Commentary
(1) Draft article 14 seeks to codify the rule of custom-

other than corporations makes it impossible to draft separate and distinct provisions to cover the diplomatic proonly realistic, course is to draft a provision that extends
the principles of diplomatic protection adopted for cornecessary to take account of the different features of each
of nationality of corporations and the application of the
principle of continuous nationality to corporations, contained in the present chapter, will apply, “as appropriate”,

remedies as a prerequisite for the exercise of diplomatic
case as “a well-established rule of customary international law”170 and by a Chamber of the ICJ in
the
case as “an important principle of customary
international law”.171 The exhaustion of local remedies
rule ensures that “the State where the violation occurred
should have an opportunity to redress it by its own means,
within the framework of its own domestic system”.172 The
Commission has previously considered the exhaustion of
local remedies in the context of its work on State responinternational law” supported by judicial decisions, State
173

corporations. This will require the necessary competent
authorities or courts to examine the nature and functions
it would be “appropriate” to apply any of the provisions
corporations do not have shareholders, so only draft articles 9 and 10 may appropriately be applied to them. If,
draft articles 11 and 12 may also be applied to it.169

partly or mainly by public capital is also required to
exhaust local remedies. Non-nationals of the State exerexceptional circumstances provided for in draft article 8,
are also required to exhaust local remedies.
(3) The phrase “all local remedies” must be read subject
to draft article 15 which describes the exceptional circumstances in which local remedies need not be exhausted.

PART THREE

(4) The remedies available to an alien that must be
exhausted before diplomatic protection can be exercised
-

exhausted.174
170
167

As diplomatic protection is a process reserved for the protection

versities would, however, qualify for diplomatic protection, as would
168

-

, Montevideo, Fundación
Cultura Universitaria, 1994, pp. 571–580.
169
This would apply to the limited liability company known in civil
law countries which is a hybrid between a corporation and a partnership.

, p. 6, at p. 27.
(see footnote 149 above), p. 42, para. 50.
172
(see footnote 170 above), at p. 27.
173
See article 22 of the draft articles on State responsibility provi,
vol. II (Part Two), chap. III, sect. D.1 (draft article 22 was approved by
the Commission at its twenty-ninth session and the text and the cor, vol. II (Part Two),
171

, vol. II (Part Two) and
174

In the Ambatielos Claim, the arbitral tribunal declared that “[i]t

which must have been put to the test” (
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national must exhaust all the available judicial remedies
provided for in the municipal law of the respondent State.
If the municipal law in question permits an appeal in the
-

leave to appeal to that court.175 Courts in this connection
include both ordinary and special courts since “the crucial
question is not the ordinary or extraordinary character of

(7) The claimant State must therefore produce the evidence available to it to support the essence of its claim in
182
The international remedy afforded by diplomatic protection cannot
be used to overcome faulty preparation or presentation of
the claim at the municipal level.183
“Calvo clause”,184 a device employed mainly by Latin
American States in the late nineteenth century and early
-

176

(5) Administrative remedies must also be exhausted.
The injured alien is, however, only required to exhaust
He is not required to approach the executive for relief in
the exercise of its discretionary powers. Local remedies
do not include remedies whose “purpose is to obtain a
177
nor do they include
178
unless they constitute an essential
prerequisite for the admissibility of subsequent conten179

(6)

In order to satisfactorily lay the foundation for an

case, the Chamber of the ICJ stated that “for an international claim to
sued as far as permitted by local law and procedures, and
without success”.180 This test is preferable to the stricter
test enunciated in the Finnish Ships Arbitration that “all
the contentions of fact and propositions of law which are
municipal Courts”.

181

UNRIAA, vol. XII (Sales No. 63.V.3), p. 120). See further on this sub, 2nd ed.,
175
This would include the
process before the United
States Supreme Court.
176
v.
, European Commission and European Court

of International Law in its resolution of 1954 (
, vol. 46 (1956), p. 364). See also Lawless v. Ire
, European
Yearbook of the
, pp. 308 et seq.,
at pp. 318–322.
177
v.
, European Commission and European Court of Human
, p. 238.
See

178

, Award of 9 May 1934, UNRIAA, vol. III (Sales
No. 1949.V.2), p. 1479.
179
See
(footnote 29 above), at pp. 63–66 paras. 135–143.
180
(see footnote 149 above), at p. 46, para. 59.
181
Finnish Ships Arbitration (see footnote 178 above), at p. 1502.

into with the host State. The validity of such a clause has
185

with the rule in

,186

America and formed part of the national identity of many
international law if it is to be interpreted as a complete
waiver of recourse to international protection in respect
injury to the alien was of direct concern to the State of
nationality of the alien.187 The objection to the validity of
protected within the framework of diplomatic protection
are those of the individual protected and not those of the
188

remedies rule applies only to cases in which the claimits national. It does not apply where the claimant State is
an international claim.189
is “direct” or “indirect” where it is “mixed”, in the sense
that it contains elements of both injury to the State and
injury to the nationals of the State. Many disputes before
the ICJ have presented the phenomenon of the mixed
claim. In the
Staff in Tehran case,190 there was a direct violation on the
part of the Islamic Republic of Iran of the duty it owed
to the United States of America to protect its diplomats
See the Ambatielos Claim (footnote 174 above).
See D. P. O’Connell, International Law, vol. 2, 2nd ed., London,
Stevens, 1970, p. 1059.
184
See footnote 156 above.
182
183

185

sity of Minnesota Press, 1955.
186
See footnote 26 above.

, Minneapolis, Univer-

187

, UNRIAA, vol. IV, p. 26.
188
189

in International Law (footnote 174 above), pp. 145–168.
190

, p. 3.

v.

and consuls, but at the same time there was injury to the
person of the nationals (diplomats and consuls) held hoscase,191 there were claims

case, the Court treated the claim as a direct violation of
case, the Court
found that the claim was preponderantly indirect and that
had failed to exhaust local remedies. In the
case there was a direct

of a national so it was not necessary for the Democratic
192
In
the

are the subject of the dispute, the nature of the claim and
the remedy claimed. Thus where the subject of the dispute
195
196
or State
197
property the claim will normally be direct, and where
the State seeks monetary relief on behalf of its national as
a private individual the claim will be indirect.
to be exhausted not only in respect of an international
claim, but also in respect of a request for a declaratory

national, but simply requests a decision on the interpretation and application of a treaty, there is no need for local
remedies to be exhausted,198 there are cases in which
States have been required to exhaust local remedies where
been violated by the respondent State in the course of, or
incidental to, its unlawful treatment of a national.199

193

-

(11) In the case of a mixed claim, it is incumbent upon
the tribunal to examine the different elements of the claim
and to decide whether the direct or the indirect element
is preponderant. In the
case, a Chamber of the ICJ
claim was premised on the violation of a treaty and that
it was therefore unnecessary to exhaust local remedies,

(14) Draft article 14 requires that the injured person
must himself have exhausted all local remedies. This does
not preclude the possibility that the exhaustion of local
remedies may result from the fact that another person has
submitted the substance of the same claim before a court
of the respondent State.200

(a

which colours and pervades the United States claim as a
[United States corporations]”.194 Closely related to the
preponderance test is the sine qua non or “but for” test,

(b

were it not for the claim on behalf of the injured national.

(c

indirect one and local remedies must be exhausted. There
from the “but for” test. If a claim is preponderantly based
on injury to a national, this is evidence of the fact that the

(d

the national. In these circumstances only one test is pro-

(e

(12) Other “tests” invoked to establish whether the
claim is direct or indirect are not so much tests as facan indirect claim or whether the claim would not have
-

191

195
See
note 192 above), para. 40.
196
See the
case (footnote 190 above).
197
The Corfu Channel case,
p. 4.
198
See

,

193
194

,
UNRIAA,

See footnote 170 above.

192

v.

2000 (foot-

2002, p. 3, at pp. 17–18, para. 40.
(see footnote 29 above), pp. 35–36, para. 40.
(see footnote 149 above), at p. 43, para. 52. See also Inter
(footnote 170 above), at p. 28.

p. 12, at p. 29, para. 41.
199
See
(footnote 149 above), at p. 43.
200
See
(footnote 149 above), at p. 46, para. 59.

,
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Commentary
(1)

Draft article 15 deals with the exceptions to the
a) and (b),
which cover circumstances in which local courts offer no
) and ( ), which deal
with circumstances which make it unfair or unreasonable
that an injured alien should be required to exhaust local
clear exceptions to the exhaustion of local remedies rule.
e) deals with a different situation—that which
arises where the respondent State has waived compliance
with the local remedies rule.

of local remedies which was endorsed by the Commission
in its articles on responsibility of States for internationally
205
and is sometimes considered as a component of this rule by courts206 and writers.207 For this reason
a) is expanded to require that there
are no “reasonably available local remedies” to provide
effective redress or that the local remedies provide no reasonable possibility of such redress. In this form, the test is
supported by judicial decisions which have held that local
remedies need not be exhausted where: the local court has
208
the national

a) deals with the exception to the
exhaustion of local remedies rule sometimes described, in
broad terms, as the “futility” or “ineffectiveness” exception. Three options require consideration for the formula-

the local courts are
there is a consistent and well-established line of precedents adverse to the
211
the local courts do not have the competence to
212
or
the respondent State does not have an adequate system of
judicial protection.213

remedies need not be exhausted because of failures in the
administration of justice:

(

209

210

a)

(ii) the local remedies offer no reasonable prospect of

205

Article 44 requires local remedies to be “available and effective”

206

In Loewen (see footnote 59 above) the tribunal stated that the

remedies which are effective and adequate and are reasonably available” to him (para. 168).
207

(iii) the local remedies provide no reasonable possibility of effective redress.

(footnote 174 above), pp. 181–182, 203–204.
208
See
and the

authorities.
(3) The “obvious futility” test, expounded by Arbitrator
Finnish Ships Arbitration,201
threshold. On the other hand, the test of “no reasonable prospect of success”, accepted by the European Commission of
202

the claimant. This leaves the third option, which avoids the

no reasonable possibility of effective redress offered by the
of Sir Hersch Lauterpacht in the Certain
204
The
case203
test, however, fails to include the element of availability

in the
and the Finnish Ships Arbitration (see footnote 178 above), p. 1535.
209
See
(footnote above). See also
, UNRIAA, vol. III (Sales No. 1949.V.2),
Ambatielos Claim
case (footnote 170 above), p. 28.
210
See
v.
,
, vol. VI (Sales No. 1955.V.3),
v.
(see also
ILM, vol. 28 (1989), pp. 291 et seq., at pp. 304–309).
211
See
S.S.
, UNRIAA, vol. III, p. 1767, at
, p. 1861,
Finnish Ships Arbitration
X. v.
X v.

Finnish Ships Arbitration (see footnote 178 above), p. 1504.
202
See
v.
European Commission and
201

, pp. 385 et seq.

212

204

BYBIL, vol. 37 (1961), pp. 1 et seq.
G. Ress and T. Stein (eds.),
pp. 63 et seq., at p. 70.

(1996),

European ComX. v.

v. the

, vol. 18, pp. 66 et seq., at p. 74. See also the commentary
to article 22 of the draft articles on State responsibility adopted by the
Commission at its twenty-ninth session (footnote 173 above), p. 50,
para. (60).
203
, p. 9,
at p. 39.

, AJIL, vol. 28
,
(footnote 136 above), at pp. 463–466 and
(arbitration between
,

, p. 196, at p. 202.
See Finnish Ships Arbitration (see footnote 178 above), pp. 1496–

v.
Hornsby v.
213

, No. 33, p. 495, at p. 509, para. 37.
See
v.
, vol. 107 (1997), pp. 457 et seq.

justice obviated the need to exhaust local remedies (see resolution No.
01a/88 of 12 September 1988, case 9755: Chile,
, OEA/Ser.L/V/II.74
document 10 rev.1, p. 136).

a),
possibility of success is low or that further appeals are

)

outcome is likely or possible, but whether the municipal
system of the respondent State is reasonably capable of

(7) The exception to the exhaustion of local remedies
a), to the
effect that local remedies do not need to be exhausted
where they are not reasonably available or “provide no
reasonable possibility of effective redress”, does not cover

This is a question to be decided by the competent inter-

offer the reasonable possibility of effective redress but

question whether local remedies have been exhausted.
The decision on this matter must be made on the assumption that the claim is meritorious.214

injured alien to exhaust local remedies. For instance, even
where effective local remedies exist, it would be unreasonable and unfair to require an injured person to exhaust
local remedies where his property has suffered environmental harm caused by pollution, radioactive fallout or a

b)
(5) That the requirement of exhaustion of local remedies
may be dispensed with in cases in which the respondent

property is not situated, or where he is on board an air-

-

remedies need not be exhausted because of the absence
of a voluntary link or territorial connection between the
injured individual and the respondent State.

tion attempts,215
judicial decisions217

216

local remedies are to be implemented. Each case must be
Commission stated in the
case: “The Commission will not attempt to lay down with precision just
within what period a tribunal may be expected to render

early history of diplomatic protection was character-

218

b) makes it clear that the delay in the
responsible for an injury to an alien. The phrase “remedial
process” is preferred to that of “local remedies” as it is
meant to cover the entire process by which local remedies
remedies are channelled.
214
See Finnish Ships Arbitration
and the Ambatielos Claim (footnote 174 above), at pp. 119–120.
215

Amador, Special Rapporteur, in his preliminary report on State responsibility,
, vol. II , document A/CN.4/96, pp. 173–231,
the international responsibility of States for injuries to aliens, prepared
in 1960 by the Harvard Law School, in Sohn and Baxter,
(see
footnote 71 above), at p. 577.
216

para. 1 (

v.
(second to sixteenth sessions) (United Nations
Las Palmeras,
, Inter-American
, No. 67,
v.
, vol. 84–A, pp. 5 et seq., at p. 15.

217

v.

See

(8) There is support in the literature for the proposition
that in all cases in which the exhaustion of local remedies
has been required, there has been some link between the
injured individual and the respondent State, such as voluntary physical presence, residence, ownership of property or a contractual relationship with the respondent
State.219 Proponents of this view maintain that the nature
of diplomatic protection and the local remedies rule has

action of that State and could therefore be expected to
exhaust local remedies in accordance with the philosooutside its territory or by some act within its territory in
circumstances in which the individual has no connection
with the territory. Examples of this are afforded by transboundary environmental harm (for example, the explosion at the Chernobyl nuclear plant near Kiev in the
Ukraine in 1986, which caused radioactive fallout as far
of an aircraft that has accidentally strayed into a State’s
airspace (as illustrated by the
case
that had accidentally entered its airspace).220 The basis
for such a voluntary link or territorial connection rule is
is only where the alien has subjected himself voluntarily
to the jurisdiction of the respondent State that he would
be expected to exhaust local remedies.

219

, UNRIAA,

rule of exhaustion of local remedies”, BYBIL,
seq., at p. 94.

v.

220

, p. 11, at p. 16.
218
See footnote 217 above.

, vol. 35, pp. 83 et

, p. 127.
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(9)

Neither judicial authority nor State practice protion to the exhaustion of local remedies rule. While there
are tentative dicta in support of the existence of such an
221
and Salem222 cases, in
exception in the
other cases223 tribunals have upheld the applicability of
the local remedies rule despite the absence of a voluntary
link between the injured alien and the respondent State.
In both the
case224 and the
case,225
voluntary link requirement were forcefully advanced, but
in neither case did the ICJ make a decision on this matter.
In Trail Smelter,226
which there was no voluntary link or territorial connection, there was no insistence by Canada on the exhaustion
of local remedies. This case and others227, in which local
remedies were dispensed with where there was no volunrequirements of voluntary submission to jurisdiction as
a precondition for the application of the local remedies
rule. The failure to insist on the application of the local
remedies rule in these cases can be explained, however,
on the basis that they provide examples of direct injury, in
which local remedies do not need to be exhausted, or on

had been an assumption of risk on the part of the injured
alien. There must be no “relevant connection” between
the injured individual and the respondent State at the date
of the injury.
)
power to dispense with the requirement of exhaustion of
local remedies where, in all the circumstances of the case,
it would be manifestly unreasonable to expect compliwith the burden of proof on the injured person to show

attempt is made to provide a comprehensive list of factors
may manifestly preclude the exhaustion of local remedies
possibly include the situation in which the injured person
ritory, either by law or by threats to his or her personal
dicates in the respondent State obstruct him or her from

require local remedies to be exhausted.
) does not use the term “voluntary
subjective intention of the injured individual rather than
the absence of an objectively determinable connection
between the individual and the host State. In practice, it
) requires the existence of a “relevant
connection” between the injured alien and the host State
and not a voluntary link. This connection must be “relevant” in the sense that it must relate in some way to the
injury suffered. A tribunal will be required to examine not
only the question whether the injured individual was present, resided or did business in the territory of the host
State but whether, in the circumstances, the individual,
by his conduct, had assumed the risk that if he suffered
an injury it would be subject to adjudication in the host
State. The word “relevant” best allows a tribunal to conbetween the injured alien and the host State in the context of the injury in order to determine whether there
Here the ICJ stated: “it has been considered necessary that the
should have an opportunity to
redress it by its own means” (see footnote 170 above), at p. 27.
222
In the Salem case, an arbitral tribunal declared that “[a]s a rule, a

the courts of the respondent State, there may be circum“manifestly preclude” compliance with the exhaustion of
local remedies rule.228
e)
(12) A State may be prepared to waive the requirement
that local remedies be exhausted. As the purpose of the
rule is to protect the interests of the State accused of misprotection itself. The Inter-American Court of Human

international law and international practice, the rule which requires the

to it before it has had the opportunity to remedy them by internal means.
The requirement is thus considered a means of defence and, as such,
waivable, even tacitly.229

221

instituted in the country in which he did choose his residence” (see
footnote 72 above), at p. 1202.
223
Finnish Ships Arbitration (see footnote 178 above) and the
Ambatielos Claim (see footnote 174 above).
224
v.
, vol. I, p. 408.
225
v.
226
227

, pp. 531–532.
UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905.
, reported in J. B. Moore,

AJIL, vol. 16 (1922), pp. 114–116.

case, reported in

(13) Waiver of local remedies may take many different
forms. It may appear in a bilateral or multilateral treaty
appear in a contract between the alien and the respondent
from the conduct of the respondent State in circumstances
in which it can be described as estoppel or forfeiture.
228
On the implications of costs for the exhaustion of local remedies,
see Loewen (footnote 59 above), at para. 166.
229
et al.,
Series A:
, para. 26 (see also ILR, vol. 67 (1984), p. 587). See also
, Ooms and
Versyp cases (
),
, Euro, p. 12
(see also ILR, vol. 56 (1980), p. 337, at p. 370, para. 55).

(14) An express waiver may be included in an
-

the dispute in question has arisen. In such a case, it may
be contended that such a waiver may be implied if the

or some other form of international dispute settlement. It
may also be included in a contract between a State and an

treatment of nationals after the injury to the national who

of the local remedies is valid. Waivers are a common feature of contemporary State practice and many arbitration

the retention of the local remedies rule.

known example is to be found in article 26 of the Convention on the settlement of investment disputes between
States and nationals of other States, which provides:

236
parae) does not refer to estoppel in its formulation of

Consent of the parties to arbitration under this Convention shall,
unless otherwise stated, be deemed consent to such arbitration to the
exhaustion of local administrative or judicial remedies as a condition of
its consent to arbitration under this Convention.

It is wiser to allow conduct from which a waiver of local

-

PART FOUR

between State and alien, are irrevocable, even if the con230

(15) Waiver of local remedies must not be readily
implied. In the
case, a Chamber of the ICJ stated
in this connection that it was “unable to accept that an
important principle of customary international law should
be held to have been tacitly dispensed with, in the absence
231

(16) Where, however, the intention of the parties to
to this intention. Both judicial decisions232 and the writ-

Commentary

rule can be laid down as to when an intention to waive
local remedies may be implied. Each case must be deter-

(1) The customary international law rules on diplomatic

233

the circumstances of its adoption. Where the respondent
arise in future with the applicant State, there is support
abandonment of the claim to exhaust all local remedies
-

the claim of its national”.234

case.235 A waiver of local remedies may be more easily
230
See
et al. (footnote 229 above) and the
Ooms and Versyp cases (
)(
).
231
(see footnote 149 above), at p. 42, para. 50.
232
See, for example,
v.
,
A. D. McNair and H. Lauterpacht (eds.), London,

v.

other than the State of nationality of an injured individual,
to protect the individual under either customary internaor other treaty. They are also not intended to interfere with
international law to actions or procedures other than diplomatic protection to secure redress for injury suffered as

nationality of an injured individual or a third State in interon the Elimination of All Forms of Racial Discrimination

, vol. 4,

233
See, for example, S. M. Schwebel, International Arbitration: Three
Salient Problems
234
F. A. Mann, “State contracts and international arbitration”,
BYBIL,
, vol. 42, p. 32.
235
See footnote 149 above. In the
case
(see footnote 26 above), the PCIJ held that acceptance of the optional

., pp. 35–36).

236

See the

et seq.
at p. 380, para. 46.

, vol. 102 (1996), pp. 216
, vol. 71 (1986), pp. 366 et seq.,
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ventions allow a State to protect its own nationals in inter1966

cases237

51

(5) The actions or procedures referred to in draft article 16 include those available under both universal and
evant treaty. Draft article 16 does not, however, deal with
domestic remedies.
protection to secure redress for injury suffered as a result

Article 48,
b) of the articles on responsibility of States for

sons of the kind contemplated in draft article 13. How-

injured State to invoke the responsibility of another State if
munity as a whole,239
ments for the exercise of diplomatic protection.240

claims for injuries suffered as a result of an internation-

238

whether the individual’s State of nationality or another
241

provide an example of such an “other entity” which have
movements.
(7)

case, the ICJ held that article 36 of the Vienna
Convention on Consular Relations “creates individProtocol, may be invoked in this Court by the national
case
State of the detained person”,242 and in the

Draft article 16 makes it clear that the present draft

secure redress for injury suffered as a result of an internaprotection. Where, however, a State resorts to such procediplomatic protection in respect of a person if that person
should be a national or person referred to in draft article 8.

of the individual under Article 36 may entail a violation
of the individual”.243
draft articles on responsibility of States for internationally
opment in international law.244
Commentary
,

237

p. 6.
238

the settlement of disputes which exclude or depart sub-

(commentary to article 48, footnote 725).
239

240

, p. 168, at pp. 347–350, paras. 35–41.
b) is not subject to article 44 of the draft

exhaust local remedies. Nor is it subject to the present draft articles (cf.
of International Law, vol. 35 (2004), pp. 85 et seq., at pp. 103–108).
241
See, for example, the Optional Protocol to the International Cove242
243

(see footnote 28 above), at p. 494, para. 77.
(see footnote 29 above), at p. 36, para. 40.

244

which may accrue directly to any person or entity other than a State”
(

the exercise of diplomatic protection, particularly the rules
local remedies. Bilateral investment treaties (BITs) and
the multilateral Convention on the settlement of investment disputes between States and nationals of other States
are the primary examples of such treaties.
protected by BITs.245
siderably in recent years and it is today estimated that there
tant feature of the BIT is its procedure for the settlement of
investment disputes. Some BITs provide for the direct settlement of the investment dispute between the investor and
the host State, before either an
tribunal or a tribunal
245

(see footnote 35 above), at p. 47, para. 90.

established by ICSID under the Convention on the settlement of investment disputes between States and nationals
of other States. Other BITs provide for the settlement of
investment disputes by means of arbitration between the
State of nationality of the investor (corporation or shareholder) and the host State over the interpretation or application of the relevant provision of the BIT. The dispute settlement procedures provided for in BITs and the Convention
on the settlement of investment disputes between States

direct access to international arbitration, avoid the political
uncertainty inherent in the discretionary nature of diplomatic protection and dispense with the conditions for the
exercise of diplomatic protection.246
(3)

Draft article 17 makes it clear that the present draft

eral and multilateral investment treaties. The provision is
formulated so that the draft articles do not apply “to the
” they are inconsistent with the provisions of a
BIT. To the extent that the draft articles remain consistent
with the BIT in question, they continue to apply.
(4)

Draft article 17 refers to “treaty provisions” rather

the protection of investments, such as treaties of friend-

seek redress in respect of the members of the ship’s crew.
tection in the absence of the bond of nationality between
there is nevertheless a close resemblance between this
type of protection and diplomatic protection.
(2) There is support in the practice of States, in judicial
247
for the posimay seek redress for members of the crew of the ship who
do not have its nationality. There are also policy considerations in favour of such an approach.
(3) The early practice of the United States, in particular,
lends support to such a custom. Under American law, forThe American view was that once a seaman enlisted on
-

State.248

States.249
the United States,250 as to whether this practice provides
evidence of a customary rule.251
(4)

International arbitral awards are inconclusive on
case, the umpire, Sir

tled, for the duration of that service, to the protection of
252
In the “I’m Alone”
253
case,
of Canada successfully claimed compensation on behalf

Commentary

a claim was on behalf of a vessel, members of the crew
were to be deemed, for the purposes of the claim, to be
of the same nationality as the vessel. In the Reparation

of the State or States of nationality of a ship’s crew to
exercise diplomatic protection on their behalf, while at
-

tion on behalf of alien crew members.254

behalf, irrespective of their nationality, when they have
been injured in the course of an injury to a vessel result-

nationals”, in R. Bernhardt (ed.),
Law

to exercise diplomatic protection on behalf of the memnationality of the ship. At the same time, it is necessary to

247

investment disputes between States and nationals of other States proan international claim, in respect of a dispute which one of its nationals
have submitted to arbitration under this Convention, unless such other
award rendered in such dispute.”

See H. Myers,
Prin
, 6th ed., Oxford University Press,

2003, p. 460.
248
See the Ross case,
, vol. 140 (1911), p. 453.
249
See Hackworth,
(footnote 64 above), vol. III, p. 418, and
vol. IV, pp. 883–884.
250
Communication dated 20 May 2003 to the International Law
See A. Watts, “The protection of alien seamen”, International
, vol. 7 (1958), p. 691.
252
v.
, J. B. Moore, International Arbitra
tions, vol. 3, p. 2536.
253
v.
UNRIAA, vol. III,
p. 1609.
254
(see footnote 23 above), at pp. 202–203
251

246

-
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(5) In 1999, ITLOS handed down its decision in the
case255
The dispute in this case arose out of the arrest and detention of the
cent”) and its master and crew were Ukrainian nationals.

objected to the admissibility of St. Vincent’s claim, inter
alia
not nationals of St. Vincent. The Tribunal dismissed these
-

tion. Both diplomatic protection by the State of nationaccorded to either. Ships’ crews are often exposed to

should receive the maximum protection that international
law can offer.
ship’s crew is not limited to redress for injuries susbut extends also to injuries sustained in connection with

and for injury to the crew.
of direct injury to St. Vincent,256
ent from, diplomatic protection. Guinea clearly objected
to the admissibility of the claim in respect of the crew on
tion in respect of non-nationals of St. Vincent.257 St. Vinnationality”.258
stated that the United Nations Convention on the Law of
cle 292, drew no distinction between nationals and non259
It stressed that “the ship, every

(a

(b

(c

The nationalities of these persons are not relevant”.260

Commentary

State to seek redress for the ship’s crew. This was recwhen it called attention
to “the transient and multinational composition of ships’

(1) There are certain practices on the part of States in the
the status of customary rules and which are not susceptible to transformation into rules of law in the exercise

-

from the State of which such a person is a national, undue
hardship would ensue”.261 Practical considerations relatredress on behalf of all crew members than to require the

States for their consideration in the exercise of diplomatic
protection in draft article 19, which recommends that
States “should” follow certain practices. The use of rec-

claims on behalf of their nationals.
as a common feature of treaties.262
262

255

v.
256
257
258
259
260
261

case
., pp. 45–46, para. 98.
., p. 47, para. 103.
., para. 104.
, pp. 47–48, para. 105.
., p. 48, para. 106.
., para. 107.

the settlement of disputes, “the Security Council
, vol. 3, p. 10.

also take into

by the parties to the International Court of Justice in accordance with
the provisions of the Statute of the Court”. The Geneva Conventions on
the Law of the Sea also employ the term “should” rather than “shall”.
that “[i]n order to enjoy freedom of the seas on equal terms with coastal
have free access to the sea”.
See, too, articles 27, 28, 43 and 123 of the 1982 United Nations Convention on the Law of the Sea.

a) recommends to States that they should
-

to refuse. It is unlikely that such a request would ever be refused by
268

tion 60/1 on the 2005 World Summit Outcome adopted by
the General Assembly on 16 September 2005.263 This promechanisms, criminal prosecution or action by the Security Council or other international bodies—and diplomatic
protection. Which procedure or remedy is most likely to
depend on the circumstances of each case. When the proserious consideration. After all, it is the remedy with the
Draft article 19 (a) serves as a reminder to States that

-

of development, then draft article 19 (a) must be seen as
b) provides that a State “should”, in the
exercise of diplomatic protection, “take into account,
wherever feasible, the views of injured persons with
In order to do this it is obviously
necessary to consult with the injured person. This is also
the case with the decision whether to demand satisfaction,
restitution or compensation by way of reparation. This
has led some scholars to contend that the admonition contained in draft article 19 (b) is already a rule of customary
international law.270 If it is not, draft article 19 (b) must
269

remedial procedure.
exercise diplomatic protection on behalf of a national
who has been injured as a result of an internationally
articles and has been asserted by the ICJ264 and national
courts,265 as shown in the commentary to draft article 2.
either under international law or national law, to protect
lomatic protection for injuries suffered abroad,266 which
exercise protection. Moreover, a number of national court
whether to exercise diplomatic protection or not, there is

267
In
stitutional Court of South Africa stated that:

the Con-

) provides that States should transfer
any compensation received from the responsible State in
respect of an injury to a national to the injured national.
spread perception that States have absolute discretion in
eys received for a claim based on diplomatic protection
to the injured national. This perception has its roots in the
rule and a number of judicial pronouncements. In terms of the
dictum, a State
and becomes the “sole claimant”.271
dictates that no restraints be placed on the State, in the
interests of the individual, in the settlement of the claim
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