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CHAPTER III

BREACH OF AN INTERNATIONAL OBLIGATION

Commentary

(1) There is a breach of an international obligation when conduct attributed to a State as
a subject of international law amounts to a failure by that State to comply with an interna-
tional obligation incumbent upon it, or, to use the language of article 2, subparagraph (b),
when such conduct constitutes “a breach of an international obligation of the State”. This
chapter develops the notion of a breach of an international obligation, to the extent that
this is possible in general terms.

(2) It must be stressed again that the articles do not purport to specify the content of
the primary rules of international law, or of the obligations thereby created for particular
States.”? 0 In determining whether given conduct attributable to a State constitutes a
breach of its international obligations, the principal focus will be on the primary obligation
concerned. It is this which has to be interpreted and applied to the situation, determining
thereby the substance of the conduct required, the standard to be observed, the result to
be achieved, etc. There is no such thing as a breach of an international obligation in the
abstract, and chapter III can only play an ancillary role in determining whether there has
been such a breach, or the time at which it occurred, or its duration. Nonetheless, a number
of basic principles can be stated.

(3) The essence of an internationally wrongful act lies in the non-conformity of the State’s
actual conduct with the conduct it ought to have adopted in order to comply with a particular
international obligation. Such conduct gives rise to the new legal relations which are grouped
under the common denomination of international responsibility. Chapter III, therefore,
begins with a provision specifying in general terms when it may be considered that there is
a breach of an international obligation (art. 12). The basic concept having been defined, the
other provisions of the chapter are devoted to specifying how this concept applies to various
situations. In particular, the chapter deals with the question of the intertemporal law as it
applies to State responsibility, i.e. the principle that a State is only responsible for a breach of
an international obligation if the obligation is in force for the State at the time of the breach
(art. 13), with the equally important question of continuing breaches (art. 14), and with the
special problem of determining whether and when there has been a breach of an obligation
which is directed not at single but at composite acts, i.e. where the essence of the breach lies
in a series of acts defined in aggregate as wrongful (art. 15).

(4) For the reason given in paragraph (2) above, it is neither possible nor desirable to deal
in the framework of this Part with all the issues that can arise in determining whether
there has been a breach of an international obligation. Questions of evidence and proof of
such a breach fall entirely outside the scope of the articles. Other questions concern rather
the classification or typology of international obligations. These have only been included
in the text where they can be seen to have distinct consequences within the framework of
the secondary rules of State responsibility.” 1!

[732] 190 See paragraphs (2) to (4) of the general commentary.

7331 191 See, e.g., the classification of obligations of conduct and results, paragraphs (11) to (12) of
the commentary to article 12.



