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TEXT OF ARTICLE 33

1. The parties to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and security, shall, first of
all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or arrangements, or other

peaceful means of their own choice.

2. The Security Council shall, when it deems necessary, call upon the
parties to settle their dispute by such means.

INTRODUCTORY NOTE

1. The study of Article 33 during the period
under review follows essentially treatment in the
Repertory and Supplements Nos. I and 2, limiting the
material it presents to the question of the relation-
ship between the obligation to seek peaceful settle-
ment of a dispute or situation and its handling by
the Security Council. Attention may in this con-
nexion be drawn to an observation made in the
Repertory that ““The application of Article 33 therefore
consists, in the first instance, of the effort made by
the parties to a dispute to achieve a peaceful solution
on their own initiative without recourse to the Se-
curity Council. Such efforts, being extraneous to the
work of the Council, are not relevant to the Rep-
ertory of Practice of United Nations Organs”.!

2. The cases treated in section A, “Action by the
Security Council”, in this study were therefore
drafted with this limitation in mind. The cases re-
flect the extent to which parties to a dispute are
obligated to seek pacific settlement before recourse
to the Security Council, as well as the scope of the
question of what measures the Security Council may
take in the light of the provisions of Article 33.

3. As resolutions adopted by the Security Council
on occasion also recommended procedures pre-
viously agreed upon by the parties concerned, this
study should be read in conjunction with that of
Article 36 in this Supplement.

4, During the period under review, a number of
resolutions adopted by the Security Council in
connexion with the outbreak of hostilities were
aimed at the immediate restoration of conditions
that would make further efforts at peaceful settlement
possible. Some of these resolutions also contained
provisions designed to assist the parties concerned in
finding a peaceful solution of their differences.?
The study of Article 40 in this Supplement relating 1o
provisional measures might therefore be consulted
for a more complete analysis of the extent to which
the Security Council has sought to bring about
a peaceful solution of disputes or situations brought
to its attention. No constitutional significance should,

L Reperiory of Practice of Uniled Nations Organs, vol. 11, p. 195,
para. 1

* See paras. 12 and 11 below.

however, be attached to this reference, which is made
here merely for purposes of convenience to the reader.
5. The material relating to constitutional dis-
cussion bearing on Article 33 in the General As-
sembly during the period under review did not lend
itself to the presentation of case histories under
section B, of the Analytical Summary of Practice.
In so far as such material was considered to have
relevance to the application or interpretation of
either of the two paragraphs of Article 33, however,
it is treated in the General Survey under “B. Action
by the General Assembly”. This part of the General
Survey refers to the various resolutions adopted by
the General Assembly during the period in which it
called upon the parties concerned to seek a peaceful
solution of their differences, as well as to the various
viewpoints of Member States related to the inter-
pretation and application of Article 33.

6. On 20 December 1965 the General Assembly
adopted resolution 2103A (XX) on the consideration
of the principles of international Jaw concerning
friendly relations and co-operation among States in
accordance with the Charter of the United Nations.
In its operative paragraph 4, the General Assembly
called, among other things, for the continuation of
studies* by the Special Committee on Principles
of International Law concerning Friendly Relations
and Co-operation among States, of certain principles
of international law on which it had previously not
been able to reach agreement. Among these principles
was the principle that States shall settle their inter-
national disputes by peaceful means in such a man-
ner that international peace and security, and justice,
are not endangered.

7. Excerpts from the report of the Special Com-
mittee on Principles of International Law concerning
Friendly Relations and Co-operation among States,
summarizing the debates on the interpretation of the
provisions of the above-mentioned principle are
reproduced in the annex to this study.*

* For treatment of resolutions adopted earlier in connexion

with this item, see this Supplement, under Article 2 (4), paras.
33-—42.

* For excerpts from the reports of the Sixth Committee to
the General Assembly on this subject, see G A (XVIII),
Annexes, a. 1. 71, p. 28, A/5671, paras. 67—79, and G A (XX),
Annexes, a. i. 90 and 94, pp. 143149, A/6165, paras. 32 —37.
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8. The item entitled, “Peaceful settlement of
disputes’’, was included, in accordance with a re-
quest® of the Government of the United Kingdom,
in the agenda of the twentieth session of the General
Assembly, which at its 1403rd plenary meeting on
18 December 1965 decided® to adjourn the debate
on the item and to remit the question to the twenty-
first session.

9. An explicit reference’ to Article 33 was con-
tained in the report of the International Law Com-

*G A (XX), Annexes, a. i. 99, p. 1, A/5964.

*G A (XX), Plen., 1403rd mtg., para. 16. At the twenty-
first session, the General Assembly decided to adjourn the debate
on this item (G A (XXI), Plen., 1498th mtg., paras. 26—28).

? In this report (G A (XXI), Suppl. No. 9, pp. 7—100)
the Commission submitted its draft on the law of treaties. In
draft article 62 (ibid., p. 89) on the procedure to be followed in

mission on the work of the second part of its sev-
enteenth session and of its eighteenth session to
the General Assembly at its twenty-first session.

case of invalidity, termination, withdrawal from or suspension
of the operation of a treaty, it is provided that if objection had
been raised by any other party against a claim of a party that
a treaty was invalid or that a ground existed for terminating it,
*““the parties shall seek a solution through the means indicated
in Article 33 of the Charter of the United Nations™ (oper. para.
3). See also the commentary (5) of the Commission on Article
50; (ibid., p. 76). In its report to the General Assembly at its
eighteenth session the Sixth Committee in the summary of the
debate on the draft articles of the Commission on the invalidity
and termination of treaties stated that during the discussion
some representatives commended the Commission for its re-
alistic approach, inasmuch as in confining itself to the procedure
for the settlement of disputes laid down in Article 33 of the
Charter, it had taken account of the present practice of States
(G A (XVIII), Annexes, a. i. 69, p. 1, A/5601, para. 24).

I. GENERAL SURVEY

A. Action by the Security Council

10. Among the decisions adopted by the Se-
curity Council during the period under review, two
referred explicitly to Article 33 of the Charter.

11. Resolution 144 (1960), adopted on 19 July
1960 during the consideration of the complaint by
Cuba against the United States, contained a pre-
ambular paragraph “taking into account” the pro-
visions of certain Articles of the Charter, including
Article 33.8 It also contained a preambular paragraph
by which the Security Council considered that 1t was
the obligation of all Member States “to settle their
international disputes by negotiation and other
peaceful means in such a manner that international
peace and security and justice are not endangered”,
as well as an operative paragraph inviting members
of the Organization of American States to lend their
assistance toward the achievement of a peaceful
solution of the question, in accordance with the
Purposes and Principles of the Charter.

12. In the second decision, resolution 211 (1965),
adopted on 20 September 1965 during the consid-
eration of the armed conflict between India and
Pakistan, Article 33 was the only Charter provision
explicitly referred to.* By one of the operative pa-
ragraphs of this resolution the Security Council
decided to consider, as soon as hostilities had ceased
and armed personnel had withdrawn to their po-
sition before the outbreak of hostilities, the appro-
priate steps to assist the two countries towards
a settlement of the political problem underlying
their armed conflict and called upon their Govern-
ments in the meantime ‘“‘to utilize all peaceful
means, including those listed in Article 33" to that
end. Since no constitutional discussion took place
in connexion with this decision it is not included in
the Analytical Summary of Practice.

13. During the period under review, the Se-
curity Council also adopted a number of resolutions

8 Second preamb. para. Other provisions of the Charter
cited were Articles 24, 34, 35, 36, 52 and 103. See also paras.
31—36 below.

? Oper. para. 4.

which, while not explicitly referring to Article 33,
contained provisions calling on Member States to
seek the settlement of their differences by peaceful
means. The various modes of peaceful settlement
recommended in such resolutions included exhorta-
tion that the Member States concerned enter into
negotiations or resume them immediately; co-
operation with a mediator appointed by the Secre-
tary-General under the authority of the Security
Council for the purpose of reconciling the differences
between the parties concerned;!! acceptance of the
good offices of the Secretary-General;'* lending
assistance to efforts at peaceful settlement being
made by a regional organization;® consultation for
the purpose of reaching a specified objective;*
co-operation with the Secretary-General’s repre-
sentative in the carrying out of a specified task;!®
and negotiation with political factions for a speci-
fied objective.®

14. The Security Council on occasion requested
the Secretary-General to utilize a particular mode
of peaceful settlement in consultation with Member
States concerned, which might be considered as an
indirect application of Article 33. During the con-
sideration of the Cyprus question in March 1964,
for instance, the Security Council adopted resolution
186 (1964) which, in addition to recommending
the setting up of a peace-keeping force, also recom-

1o § C, resolution 135 (1960) of 27 May 1960, in connexion
with the question of relations between the great Powers,
oper. paras. 1 and 4.

11 See para. 14 below.

12 § G, resolution 188 (1964) of 9 April 1964, in connexion
with the complaint by Yemen, oper. para. 5.

13§ C, resolution 199 (1964) of 30 December 1964, in
connexion with questions concerning the Democratic Republic
of the Congo, para. 5.

14 § G, resolution 202 (1965) of 6 May 1965, in connexion
with the question comerning the situation in Southern Rho-
desia, oper. para. 6.

15 § C, resolution 203 (1965) of 14 May 1965, in connexion
with the situation in the Dominican Republic, oper. para. 3.

18§ C, resolution 218 (1965) of 23 November 1965, in
connexion with the question of Territories inder Portuguese
administration, oper. para. 5 (d).
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mended that the Secretary-General designate a me-
diator, in agreement with the Governments con-
cerned, who should use his best endeavours with the
representatives of the communities and with the
four Governments concerned for the purpose of
promoting a peaceful solution and an agreed settle-
ment of the problem confronting Cyprus, in accor-
dance with the Charter of the United Nations, ha-
ving in mind the well-being of the people of Cyprus
as a whole and the preservation of international peace
and security.!” In another instance, in the course of
the consideration of the complaint by Yemen in
1964, the Security Council adopted resolution 188
(1964) which contained a provision under which it
requested the Secretary-General to use his good
offices to try to settle outstanding issues in agreement
with the parties concerned.'® Two years later, during
the consideration of the complaint of the United
Kingdom against Yemen, the Security Council
called upon the Secretary-General to continue his
good offices to settle the outstanding questions in
agreement with the parties concerned.!®

15. As had been the case during the periods
covered by Supplements Nos. I and 2, the Security
Council during the period of the present study
tended to favour modes of peaceful settlement
previously agreed upon by the parties concerned.
One case illustrative of this approach was its handling
of the complaints by Cuba, the USSR and the United
States, in connexion with the deployment of missiles
in Cuba by the USSR and the quarantine measures
on arms shipment taken by the United States in
October 1962. During the debate, the Secretary-
General informed the Council that, following con-
sultations with many Member States, he had addres-
sed an appeal to the parties concerned for a volun-
tary suspension of all arms shipments to Cuba and
voluntary suspension of the quarantine measures
involving the search of ships bound for Cuba, to be
followed by meetings between the parties with a view
to finding a peaceful solution of the problem. He also
informed the Council of the favourable replies he had
received from the Governments of the United States
and the USSR indicative of willingness to accept
his appeal. The Council, having heard the report
of the Secretary-General decided to adjourn its
meeting without voting on the draft resolutions it
had before it.2* Another case was the Security Coun-
cil’s handling of the situation in the Democratic
Republic of the Congo in December 1964. After
hearing the parties concerned, and noting the desire
among its members to have the matter further
pursued by the Organization of African Unity (OAU)
in accordance with a resolution previously adopted
by the organization, the Security Council adopted
resolution 199 (1964) of 30 December 1964 encourag-
ing the OAU “to pursue its efforts to help the Gov-

17 S C, resolution 186 (1964) of 4 March 1964, oper. paras. 4
and 7.

18 § C, resolution 188 (1964) of 9 April 1964, oper. para. 5.

19 Statements of consensus read out by the President at the
1300th mtg., on 16 August 1966 (S C, 2lst vr., 1300th mtg.,
para. 2).

% § C, 18th yr., 1025th mtg., para. 101. See also this Supple-
ment under Article 40.

ernment of the Democratic Republic of the Congo
to achieve national reconciliation’?! in accordance
with the OAU resolution mentioned.

16. While instances referred to in the foregoing
paragraphs show the variety of modes of peaceful
settlement recommended by the Security Council
during the period under review, there were at the
same time Instances in which proposals seeking to
call on the parties concerned to solve their differences
by peaceful means were either rejected or failed of
adoption. These included a draft resolution submit-
ted by the United States during the consideration
of the USSR complaint concerning the RB-47 in-
cident in 1960;%® a draft resolution submitted by
Liberia and the United Arab Republic during the
consideration of the complaint by Tunisia against
France in 1961,2 and a draft resolution submitted
by the United Kingdom and the United States in
relation to the same question;?* a draft resolution,
containing explicit reference to Article 33, submitted
by Ireland during the consideration of the India-
Pakistan question in 1962;% a draft resolution sub-
mitted by the United States and co-sponsored by
France, Turkey and the United Kingdom during
the consideration of the complaint by Portugal
against India in 1961 (Goa) ;% and a draft resolution
submitted by Norway during the consideration of
the complaint by Malaysia against Indonesia in
1964.27 The reasons for this rejection or failure of
adoption, were, however, not related to constitutional
arguments bearing upon Article 33 of the Charter.

17. Instances in which Article 33 was invoked
during debates are mostly covered by the case
histories in the Analytical Summary of this study.
Generally the Article was invoked to support a pro-
posal for settlement through the measures it recom-
mends:2® to support a proposal for direct negotiations

21 Oper. para. +. For constitutional discussions relating to
the relationship between OAU and the Security Council, see
this Supplement under Article 52.

32 See paras. 31 —42 below.

2 § C, 16th yr., Suppl. for July-Sept., p. 22, $/4878. The
draft resolution was voted upon at the 963rd meeting on 22 July
1961 and was not adopted, having failed, with 4 votes to
none and 7 abstentions, to obtain the affirmative votes of
7 members. S C, 16th yr., 963rd mtg., para, 113.

% S C, 16th yr., Suppl. for July-Sept., p. 23, S$/4879. At
the 963rd meeting, on 22 July 1961, the draft resolution failed
to receive the affirmative votes of 7 members and was not
adopted, the vote being 6 to none, with 5 abstentions (S C,
16th yr., 963rd mtg., para. 114).

% S C, 17th yr., Suppl. for April-June, p. 104, S/5134.
See also paras. 43—55 below.

% S C, 17th yr.,, 988th mtg., para. 97, $/5033. The draft
resolution was voted upon at the 988th meeting, on 18 De-
cember 1961, and failed of adoption, by a vote of 7 to 4, one
of the negative votes being that of a permanent member (S C,
17th yr., 988th mtg., para. 129).

27§ (, 19th yr., 1150th mtg., para. 72, S/5973. The draft
resolution was voted upon at the 1152nd meeting on 17 Sep-
tember 1964 and failed of adoption, by 9 votes to 2, one of
which was that of a permanent member. S C, 19th yr., 1152nd
mtg., para. 64. For a reference by Norway to Article 33, see
S C, 19th yr., 1149th mtg., para. 112,

¢ See the statement of Brazil durin§ the consideration of
the question relating to Territories in Africa under Portuguese
administration in July 1963, S C, 18th yr., 1043rd mtg., para. 16.
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between the parties;?® to support a proposal for an in-
quiry or referral of a matter to the International Court
of Justice;* to support the viewpoint that a regional
organization must be allowed to continue dealing
with a particular matter;*! and to support the view
that the parties concerned should have attempted
recourse to the various modes of peaceful settlement
enumerated in the Article prior to having their
complaints brought to the Security Council.?

18. In other instances, Article 33 was invoked in
explanation of the reason for submitting a particular
matter to the Security Council;® to support the
viewpoint that the Article applied only to disputes
between States;** and to illustrate the point that
the matter under consideration could not have
been brought under Chapter VI of the Charter.®

B. Action by the General Assembly

19. One resolution adopted by the General
Assembly during the period under review contained
explicit reference to Article 33 of the Charter. At

the eighteenth session, the General Assembly adopted
resolution 1967 (XVIII)3¢ by which, the General

2® See paras. 28— 30 and 50—55 below. See also statements
made during the consideration of the complaint by Cuba of
31 December 1960, S C, 16th yr., 922nd mtg.: Ecuador, para.
55; 923rd mtg.: Ecuador, paras. 108 and 109; United Arab
Republic, paras. 90 and 91; and statement by Czechoslovakia
during the consideration of the India—Pakistan question in
February 1964, S C, 19th yr., 1091st mtg., para. 29.

% See paras. 38—40 below.

3 See paras. 33— 36 below. See also statements made during
the consideration of the complaint by Cuba against the United
States in Februarv 1962, S C, 17th yr., 991Ist mtg.: Ghana,
para. 24; the consideration of the complaint by Haiti against
the Dominican Republic in May 1963, S C, 18th yr., 1036th
mtg.: Philippines, paras. 120 and 121; United States, paras.
104 and 105; the consideration of the complaint by Panama
against the United States in January 1964, S C, 19th yr,
1086th mtg.: Ivory Coast, para. 91; United Kingdom, para. 74;
United States, para. 51; the consideration of the situation in
the Dominican Republic in May 1965, S C, 20th yr., 1196th
mtg.: United States, para. 87; 1203rd mtg.: Netherlands,
paras. 7 and 9.

32 See paras. 56—67 below.

33 Letter dated 15 June 1960 from the representative of
Argentina requesting the Council to consider its complaint
against Israel (Eichmann case). S C, 15th yr., Suppl. for
April—June, p. 27, Sf4336. At the 865th mtg., on 22 June
1960, the representative of Argentina, in his initial statement
stated that in resorting to the Security Council, Argentina
based its case ‘““‘upon Article 33 and the subsequent Articles”
of the Charter. S C, 15th yr., 865th mtg., para. 5. See also
paras. 12 and 30—34; 867th mtg.: France, para. 63.

M Statement by Union of South Africa during the consid-
eration of the question relating to the situation in South
Africa. S G, 15th yr., 855th mtg., para. 19; statement by
Portugal during the consideration of the situation in Angola
on 10 March 1961, S C, 16th yr., 944th mig., para. 39; and
statement by the Democratic Republic of the Congo during the
consideration of the question concerning the Democratic
Republic of the Congo in December 1964, S C, 19th yr., 1184th
mtg., paras. 39 and 40.

3 Statement by Ivory Coast during the consideration of the
situation in Southern Rhodesia in November 1965, S C, 20th
yr., 1265th mtg., paras. 31 and 32,

3¢ For the discussion of the resolution, see this Supplement,
under Article 34, paras. 65—67. The resolution was recalled
in General Assembly resolution 2104 (XX), by which the
Secretary-General was requested to supplement his study on
the relevant aspects of the problem.

Assembly, after, inter alia, recognizing the need to
promote further development of the various pro-
cedures of peaceful settlement set out in Article 33,
and considering that “enquiry” was one of such
methods of peaceful settlement, provided for in the
Article, requested the Secretary-General to study
the relevant aspects of the problem and to report
on the results of such study to the General Assembly
at its nineteenth session and to the Special Commit-
tee on Principles of International Law concerning
Friendly Relations and Co-operation among States.
The Assembly called upon the parties concerned to en-
ter into negotiations, or resume negotiations entered
into before having resort to the General Assembly.

20. In the case of the item “The status of the
German-speaking element in the Province of Bolzano
(Bozen) implementation; of the Paris agreement of
5 September 1946, which was considered at its
fifteenth and sixteenth sessions, the General Assembly
adopted on 31 October 1960 resolution 1497 (XV)
in which it urged®” the Governments of Austria and
Italy “to resume negotiations with a view to finding
a solution for all differences relating to the imple-
mentation of the Paris Agreement of 5 September
1946”, which had given rise to the dispute under
consideration. The Assembly also recommended
that, in the event of failure to reach a satisfactory
result within a reasonable period of time, ‘“‘both
parties should give favourable consideration to the
possibility of seeking a solution of their differences by
any of the means provided in the Charter of the
United Nations, including recourse to the Inter-
national Court of Justice or any other peaceful means
of their own choice”. At its sixteenth session, the
General Assembly adopted on 28 November 1961
resolution 1661 (XVI) in which, after recalling res-
olution 1497 (XV), it called for ‘“further efforts by
the two parties concerned to find a solution” in
accordance with the provisions of the above-men-
tioned resolution.

21. In the case of the question of Algeria, the
General Assembly adopted resolution 1724 (XVI)
on 20 December 1961, in which, having noted the
willingness expressed by the Government of France
and the Provisional Government of the Algerian
Republic to seek a negotiated and peaceful settle-
ment, it called on the parties “to resume negotiations
with a view to implementing the right of the Algerian
people to self-determination and independence re-
specting the unity and territorial integrity of Al-
geria”.%8

22. In its consideration of the grave situation in
Tunisia obtaining since 19 July 1961, at its third
special session in 1961, the General Assembly adopted
resolution 1622 (S-1IT) on 25 August 1961, in which,
in addition to reaffirming a resolution previously
adopted by the Security Council on the matter,
it called upon the Governments of France and Tu-
nisia ‘‘to enter into immediate negotiations to devise
peaceful and agreed measures in accordance with
the principles of the Charter of the United Nations

37 Oper. paras. 1 and 2.
35 Fifth preamb. para. and oper. para.
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for the withdrawal of all French armed forces from
the Tunisian territory.s®

23. In relation to the question of the treatment
of people of Indian origin in the Union of South
Africa, which the General Assembly had also con-
sidered prior to the period under review, three
resolutions were adopted? in which the General
Assembly reiterated its appeal to the Government
of the Union of South Africa to enter into negotiations
with the Governments of India and Pakistan.

24, Article 33 was invoked or commented upon
during debates to support a proposal calling for
a particular mode of peaceful settlement;*! to
refute a view that a proposal would, if accepted,
deviate from an established procedure followed by
members belonging to a regional organization;%?
to suggest recourse to direct negotiations between the

3% Oper. paras. 1 and 3.

1 G A resolutions 1460 (XIV) of 10 December 1959 (oper.
para. 4); 1597 (XV) of 13 April 1961 (oper. para. 4); and 1662
(XVI) of 28 November 1961 (oper. para. 3)

41 During the consideration of the question of the status of
the German-speaking element in the province of Bolzano
(Bozen) at the fifteenth and sixteenth sessions, G A (XV),
Spec. Pol. Com., 180th mtg.: Cuba, para. 14; 184th mtg.:
Ireland, paras. 1 and 16; Italy, para. 14; G A (XVI), Spec.
Pol. Com., 293rd mtg.: Mexico, para. 52; 295th mtg.: Da-
homey, para. 5.

42 During the consideration of the complaint by Cuba at the
fifteenth session, G A (XV), Ist Com., 1159th mtg.: Mexico,
para. 2.

|

parties;®# to indicate that efforts had been made
at peaceful settlement prior to bringing a matter to
the attention of the General Assembly, in accordance
with Article 33;% to support the view that the com-
petence of the General Assembly to adopt measures
for the peaceful adjustment of situations is limited
by the language of Article 33;% to support peaceful
co-existence;* and to support the view that there is
a clear-cut division of powers between the General
Assembly and the Security Council.??

¢ During the consideration of the Tunisian question at the
third special session in 1961, G A (S-1II), Plen., 998th mtg.:
United States, para. 103; and the consideration of the Report
of the United Nations Relief and Works Agency for Palestine
Refurgees in the Near East (UNRWA) at the ecighteenth
session, G A (XVIII), Spec. Pol. Com., 410th mtg.: Central
African Republic, para. 24.

% During the consideration of the Tunisian question at the
third special session in 1961, G A (S-1II), Plen., 997th mtg.:
Ghana, para. 93; 1003rd mtg.: Poland, para. 77.

4 During the consideration at the seventeenth session of the
advisory opinion of the International Court of Justice on the
financial obligations of Member States with regard to the
United Nations Energency Force (UNEF) and the United
Nations Operations in the Congo (ONUQC), G A (XVII),
5th Com., 965th mtg.: Romania, para. 4.

46 During the consideration of the complaint by Cuba against
the United States at the sixteenth session, G A (XVI), 1st
Com., 1238th mtg.: Yugoslavia, para. 3.

47 During the consideration of the question of the policies
of apartheid of the Government of the Republic of South Africa
at the eighteenth session, G A (XVIII), Spec. Pol. Com.,

. 390th mtg.: Japan, para. 36.

II. ANALYTICAL SUMMARY OF PRACTICE

A, In the Security Council: The question of the
extent to which parties to a dispute are
obligated to seek a pacific settlement before
recourse to the Security Council

25. During the period under review, considera-
tion of the obligation of the parties to seek a pacific
settlement of their differences arose in the context of
proposals to encourage the parties to seek settlement
by direct negotiations, international inquiry, and
resort to regional organizations.

1. Decision oF 27 May 1960 IN CONNEXION WITH THE
PROPOSED RESUMPTION OF TALKS AMONG THE GREAT
PowEgRS (LETTER FROM ARGENTINA, CEYLON, Ecua-
DOR AND TUNISIA)

26. In the course of the consideration of the
USSR complaint on the U-2 incident in May 1960,
the representatives of Argentina, Ceylon, Ecuador
and Tunisia on 23 May 1960 addressed a letter®®
to the President of the Security Council requesting
that, at the conclusion of its debate, the Security
Council include in its agenda a draft resolution they
had jointly sponsored, which read as follows:
“The Security Council,

“Mindful of its responsibility for the maintenance
of international peace and security,

8 C, 15th yr., Suppl. for April-June, p. 13, S$/4323.

“Noting with regret that the hopes of the world
for a successful meeting of the Heads of Govern-
ment of France, the United Kingdom of Great
Britain and Northern Ireland, the Union of
Soviet Socialist Republics and the United States
of America have not been fulfilled,

“Considering that these developments have caused
great disappointment and concern in world public
opinion,

“Considering also that the resulting situation may
lead to an increase of international tensions likely
to endanger peace and security,

“Being convinced of the necessity to make every
effort to restore and strengthen international good
will and confidence, based on the established
principles of international law,

“Being especially aware of the mounting danger of
the continuation of the armaments race,

“l.  Recommends to the Governments concerned
to seck solutions of existing international problems
by negotiation or other peaceful means as pro-
vided in the Charter of the United Nations;

“2.  Appeals to all Member Governments to
refrain from any action which might increase
tensions,

3. Requests the Governments concerned to
continue their efforts towards disarmament and
the prohibition of nuclear weapons tests under
an international control system and their nego-
tiations on the technical aspects of measures
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against the possibility of surprise attack, as re-
commended by the General Assembly in its res-
olutions;

“4, Urges the Governments of France, the United
Kingdom, the Union of Soviet Socialist Republics
and the United States of America to resume discus-
sions assoon as possible and to avail themselves of the
assistance that the Security Council and other
appropriate organs of the United Nations may be
able to render to this end.”

27. At the 861st meeting of the Council on 26
May 1960, the sponsors of the draft resolution ob-
served that its purpose was not to seek the causes
of the failure of the Paris Summit Conference of
1960, nor to assess responsibility for it. Its objective
was rather not to allow the Security Council in the
light of the responsibility of the United Nations
Members, and the Council in particular, to adjourn
its consideration of the U-2 incident case without
trying to induce the opposing parties to resume their
talks, or recommending that they should refrain

from breaking them off permaneutly, or settle their
differences through negotiations and by other peace- |

ful means laid down in the Charter. It was also
pointed out that the most important task now be-
fore the Council was to strive for the relaxation of
international tensions and to foster the restoration of
confidence by creating a favourable atmosphere for
negotiations, particularly those relating to disarma-
ment, which the draft resolution sought to ac-
complish.

28. One representative noted that the four-Power

draft resolution, in addition to being a timely and |

advisable reminder in the light of events surrounding
the Summit Conference in Paris, was fully in accord
with the provisions of the Charter, particularly those

of Article 33 which enjoined Member States to seek

the solution of their problems by negotiation.

29. At the same meeting, the representative of
the USSR observed that while the draft resolution
contained an appeal for the resumption of talks based

upon the principles of the Charter, to which the |
USSR had no objection, it failed to make a specific
appeal to those who had been destroying the pos- |

sibilities for negotiations. He proposed the following
amendments:*°

(1) _
tion of the following:

“Considering that the incursion of foreign mili-
tary aircraft into the territory of other States is
incompatible with the principles and purposes
of the United Nations and constitutes a threat to
peace and international security”.

(2) At the end of the second operative paragraph
the addition of the words:

“including the dispatch of their aircraft into

the airspace of other States”.

(8) The third operative paragraph to read:
“Requests the Governments concerned to con-

tinue their efforts towards the achievement of

general and complete disarmament and the

discontinuance of all nuclear weapons tests under

4 Jbid., p. 18 5/4326.

After the first preambular paragraph inser- |

! an appropriate international control system as
| well as their negotiations on measures to prevent
i surprise attack’.

‘ 30. At its 863rd meeting, on 27 May 1960, the
| Council had before it a revised text ol the four-
. Power draft resolution® according to paragraph 2
. of which the Security Council would appeal to all
- Member Governments to refrain from the use or
threats of force in their international relations to
respect each other’s sovereignty, territorial integrity
and political independence; and to refrain from any
action which might increase tensions. It was explained
on behalf of the sponsors that the original draft
resolution was an effort to keep the door open to
ncgotiations among the four Great Powers for the
settlement of the many international problems
awaiting solution. The revised draft resolution was
a further effort to achieve the same purpose after
taking into consideration views expressed in the
Council on the original draft.’

Decision

At the same meeting, after the President announ-
, ced that he had been informed that the USSR did
not wish to press for a vote on its third amendment,
the Council voted on the remaining USSR amend-
ments which it rejected®® by a vote of 6 to 2, with
3 abstentions. The Council then voted on the revised
' four-Power draft resolution and adopted® it by

9 votes to none, with 2 abstentions, as resolution
135 (1960).

2. Decision oF 19 Jury 1960 1N CONNEXION WITH THE
cOMPLAINT OF CUBA

l

!

\

| 81. By a letter® dated 11 July 1960, the Min-
‘ ister for Foreign Affairs of Cuba requested the
| President of the Security Council to convene the
| Council to consider a grave situation endangering
| international peace and security as a consequence
. of the repeated threats, harassments, intrigues,
! reprisals and aggressive acts carried out by the
United States against Cuba. The request was based
on Articles 24, 34, 35 (1), 36, 52 (4) and 103 of the
Charter and rule 3 of the provisional rules of proce-
dure of th~ Security Council.

|

7

|

)32. At its 874th meeting, on 18 July 1960
after the Council decided to include the Cuban

‘ complaint in its agenda, the repr:sentative of Cuba

| in his initial statemrent indicated that the right of

| a United Nations Member belonging to a regional

| organization to have recourse to the Security Council

' was unquestionable; that such right rested on the

- very provisions of the Charter including Articles 34,

| 35,52 and 103 of the Charter; and that Cuba had

!

% Same text as S G, resolution 135 (1960) of 27 May 1960.

; *t For texts of relevant statements, see S C, 15th yr., 861st
mtg.: President {(Ceylon), paras. 60 and 63; Argentina, paras.
40 and 48; Italy, paras. 77 and 78; Tunisia, paras. 5—7 and 11;
| USSR, paras. 108, 111 and 116; 863rd mtg.: Argentina, para.
| 31: Ceylon, para. 39; Ecuador. paras. 6 and 7.

25 G, 15th yr., 863rd mtg.. para. 47.

3 Ibid., para. 48.

3 S C, 15th yr., Suppl. for July-Sept., p. 9, S/+378.
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sought peacrful settlement through negotiations and
diplomacy. The representative of the United States
noted at the same meeting that inasmuch as the
matter before the Council was currently being dealt
with by the Organizalion of American States (OAS),
the Sect rity Council should allow the OAS to con-
tinue dealing with it, and should take no decision
until the OAS had completed its consideration of the
matter.

33. In the course of the debate on this complaint,
the representatives of Argentina and Ecuador sub-
mitted a draft resolution,® by which the Security
Council would adjourn consideration of the matter
pending the receipt of a report from the OAS, invite
OAS members to lend their assistance toward the
peaceful solution of the question and urge all other
States to refrain from actions likely to increase
tension.

34. It was pointed out on behalf of the sponsors
of the draft resolution that, inasmuch as the OAS
had taken cognizance of the Cuban complaint, it
would be desirable for the Council to await the de-
ciston of the OAS, and for that reason adjourn its
consideration of the complaint, as called for in the
draft resolution.

35. Other members of the Council who spoke in
favour of the two-Power draft resolution, supported
recourse to the OAS in the first instance generally
on the basis of the provisions of Article 33 (1), as well
as those of Article 52 (2). One representative argued
that Article 33 made 1t mandatory for parties to
a dispute first of all to seek a solution, inter alia,
by resorting to regional agencies or arrangements.

36. In the course of the debate amendments
were submitted by the USSR, which would, infer
alia, delete a preambular paragraph containing
a statement that the situation was under consid-
eration by the OAS, and an operative paragraph
by which the Council would adjourn consideration
of the question pending receipt of a report from

the OAS.5

Decision

At its 876th meeting, on 19 July 1960, the
Council rejected®® the USSR amendment by 8 votes
to 2, with 1 abstention and adopted®® the draft res-
olution by 9 votes to none, with 2 abstentions, as
resolution 144 (1960), which reads as follows:

“The Security Council,

“Having heard the statements made by the For-
eign Minister of Cuba and by members of the
Council,

“Taking into account the provisions of Articles 24,

55 5/4392. Same text as resolution 144 (1960) of 19 July
1960.

3¢ S C, 15th yr., 876th mtg., paras. 105—107, S/4394.

57 For texts of relevant statements, see S C, 15th yr., 874th
mtg.: Cuba, para 7; United States, paras. 101 and 102;
875th mtg.: Ceylon, para. 28; France, para. 21; Italy, paras. 6,
9 and 10; Tunisia, paras. 40—42; United Kingdom, para. 63.

% S C, 15th yr., 876th mtg., para. 127.

5 Ibid., para. 128.

33, 34, 35, 36, 52 and 103 of the Charter of the
United Nations,

“Taking tto account also Articles 20 and 102 of
the Charter of the Organization of American
States, of which both Cuba and the United States
of America are members,

““Deeply concerned at the situation existing between
Cuba and the United States of America,

“Considering that it is the obligation of all
Members of the United Nations to settle their
international disputes by negotiation and other
peaccful means in such a manner that international
peace and security and justice are not endangered,

“Noting that this situation is under consideration
by the Organization of American States,

“1. Decides to adjourn the consideration of this
question pending the receipt of a report from the
Organization of American States;

“2. Invites the members of the Organization of
American States to lend their assistance toward
the achievement of a peaceful solution of the pre-
sent situation in accordance with the purposes and
principles of the Charter of the United Nations;

“3. Urges in the meantime all other States to
refrain from any action which might increase the
existing tensions between Cuba and the United
States of America.”

3. DEcisioN oF 26 JurLy 1960 1N CONNEXION WITH THE
coMPLAINT BY THE USSR coONGERNING THE RB-47
INCIDENT

37. At its 880th meeting, on 22 July 1960,
the Security Council considered the question en-
titled “New aggressive acts by the Air Force of the
United States of America against the Soviet Union,
creating a threat to universal peace”. The question
concerned a complaint® by the Minister of Foreign
Affairs of the USSR that on 1 July 1960 a United
States military aircraft (RB-47 bomber) had violated
the airspace of the Soviet Union. An explanatory
memorandum to the USSR complaint noted that
upon failing to follow signals directing it to land,
the United States aircraft had been shot down over
USSR territorial waters. Interrogation of its crew
members revealed that the aircraft had been carrying
out a special military reconnaissance mission. The
new violation of the frontiers of the Soviet Union,
the memorandum further stated, constituted a pre-
meditated violation of universally accepted rules of
international law and a policy of deliberate provo-
cations designed to exacerbate the situation and to
intensify the threat of war. The USSR submitted
a draft resolution®® in this connexion which would
have the Security Council condemn “‘the continuing
provocative activities of the United States Air Force™
and insist that the United States Government should
put an immediate stop to such acts and prevent
their recurrence.

8 S G, 15th yr., Suppl. for July Sept., p. 12, $/4384 and
5/4385.
%15 C, 15th yr., 880th mtg., para. 58, S/4406.
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38. At the 88lst meeting on 25 July 1960, the
representative of the United States denied the alleged
violation of the USSR airspace noting that at the
time that the USSR claimed that the aircraft had
been brought down in Soviet waters, it was actually
fifty miles off the Soviet coast. He stated that his
Government could have had resort to the Security
Council at the time the United States aircraft was
reported missing, but had found it more in the spirit
of the Charter, particularly Article 33, to appeal
to the USSR to join in an objective examination of
the facts involved in the case. His Government now
urged the Council to request the USSR to agree to
such an investigation, and submitted a draft reso-
lution,®? reading in part as follows:

“The Security Council,

“Having heard the statements of representatives
of the United States and the Union of Soviet
Socialist Republics,

13

“Recalling its resolution of 27th May 1960
(S/4328), in which the Council, stated its con-
viction that every effort should be made to restore
and strengthen international good will and con-
fidence based on the established principles of in-
ternational law, recommended to the Governments
concerned to seek solutions of existing international
problems by negotiation or other peaceful means
as provided in the Charter of the United Nations,
and appealed to all Member Governments to
refrain from the use or threat of force in their
international relations, to respect each other’s
sovereignty, territorial integrity and political
independence, and to refrain from any action
which might increase tensions,

““Recommends to the Governments of the Union
of Soviet Socialist Republics and the United States
of America to undertake to resolve their differences
arising out of the plane incident of Ist July 1960
either (a) through investigation of the facts by
a commission composed of members designated in
equal numbers, by the United States of America,
by the Union of Soviet Socialist Republics, and by
a Government or authority acceptable to both
parties, charged with inquiring into the incident
by inspecting the site, examining such remains of
the plane as may be located, and interrogating
survivors and other witnesses, or (b) through re-
ferral of the Matter to the International Court of
Justice for impartial adjudication.”

39. The USSR representative, at the same meet-
ing, pointed out that since the Security Council had
been furnished with exhaustive data in substantiation
of the USSR charges, his Government was opposed
to the holding of an investigation. The United States
proposal for the establishment of a commission to
conduct an investigation could have only the objective
of confusing a clear issue and thus allowing the
organizers of the provocative flight to escape re-
sponsibility.

40. Other representatives, speaking in support
of the United States draft resolution, noted that an

%2 S C. 15th yr., 88lst mtg., para. 29, S/44009.

international investigation into the facts called for in
the draft resolution was a procedure consistent with
the peaceful methods of settling international
disputes outlined in Article 33 (1). One represen-
tative stated in this connexion that the question
under consideration did not appear at that stage to
fall within the competence of the Security Council,
but should have been settled, as was customary in
such cases, by negotiation between the two parties,
in accordance with the provisions of Article 33 which,
moreover, provided for various other means of
peaceful settlement. He noted that none of the means
set forth in Article 33 had been employed by the
USSR before appealing to the Security Council.
Another representative stated that what was sug-
gested was not to have the Council establish a sub-
sidiary organ to examine the case, which it clearly
had the authority to do, but rather to suggest that
the parties concerned should settle their despute
by means of an international inquiry. That power
was clearly vested in the Council by Article 33 (2)
and had been confirmed by the established practice
of the Organization.®

41. During the debate, the representative of
Ecuador submitted an amendment® to the United
States draft resolution, which was accepted by the
United States and incorporated in its draft, requesting
the parties concerned to report to the Security
Council, as appropriate, on the steps taken to carry
out the resolution.

42, The representative of Italy submitted another
draft resolution® in which the Council would, nter
alia, express the hope that, pending further inquiry
or development related to the substance of the matter,
the International Committee of the Red Cross be
permitted to “fulfil the humanitarian task which came
within its role as a neutral and independent insti-
tution with respect to members of the crew”.

Decisions

At its 883rd meeting on 26 July, the Council
voted on the three draft resolutions before it. The
USSR draft resolution was rejected®® by 9 votes
to 2; the United States draft resolution failed of
adoption®” with 9 votes in favour and 2 against of
which one was that of a permanent member and the
draft resolution submitted by Italy failed of adop-
tion® also by 9 votes to 2, including that of a per-
manent member.

4. DEcisioN oF 22 June 1962 IN CONNEXION WITH THE
INDIA-PAKISTAN QUESTION

43. At its 990th meeting the Security Council
had before it a letter dated 11 January 1962 from

8 For texts of relevant statements, see S C, 15th yr., 881st
mtg.: France, paras. 82 —84 and 92; USSR, para. 40; United
Kingdom, paras. 70—72; United States, paras. 26 and 28;
882nd mtg.: Argentina, para. 11; 883rd mtg.: Ceylon, para. 71.

% § C, 15th yr., 883rd mtg., para. 96.

% 8§ G, 15th yr., 882nd mtg., para. 42, S/4411.
¢ S C, 15th yr., 883rd mtg., para. 187.

7 Jbid., para. 188.

%8 Ibid.. para. 189.
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the representative of Pakistan, and another dated
16 January 1962 from the representative of India.

44, The representative of Pakistan stated in his
letter®® that he had requested the Security Council
to be convened in order to consider what further
action to take in the dispute concerning the State of
Jammu and Kashmir in the light of the last report of
the United Nations representative for India and
Pakistan on 28 March 1958 and subsequent develop-
ments, Pakistan was constrained to make the re-
quest as efforts at the highest level for direct ne-
gotiations with the Government of India for a just
and amicable settlement of the dispute had failed.

45, The letter”™ from the representative of India
stated that Pakistan’s contention that eflorts for direct
negotiations had failed was completely unfounded.
It reviewed efforts on the part of India to arrive at
a peaceful settlement, including an invitation ex-
tended by the Prime Minister of India during his
visit to Pakistan in September 1960 to the President
of Pakistan to visit India, which, the letter added,
was still standing. It noted that, for four years
following the submission of the report of the United
Nations representative for India and Pakistan, the
Government of Pakistan had not considered the
matter urgent enough for consideration by the Coun-
cil. That Pakistan should now, on the eve of India’s
third general election, ask for a meeting of the Se-
curity Council demonstrated an ‘“‘opportunist, agi-
tational ard propagandist approach which had
nothing to do with the merits of the situation.
India, thercfore, requested the early convening of
the Security Council to discuss the matter.

46. The Security Council also had before it
a letter’”* dated 29 January 1962 from the repre-
sentative of Pakistan to the President of the Security
Council drawing the attention of the Council to more
recent developments which it considered as having
created a grave situation between the two countries
and therefore requiring immediate consideration
by the Council. The letter noted in this connexion
that statements by responsible leaders of opinion in
India and members of the Government of India
had led Pakistan to conclude that there had been
a significant reversal of policy on the part of the
Government of India with regard to the question of
Kashmir and the relations hetween the two countries.
The Government of India appeared to have decided
to repudiate all its obligations, agreements and un-
dertakings in respect of the peaceful solution of the
Kashmir dispute.

47. During the debates at the 990th and sub-
sequent meetings, the representatives of both Pak-
istan and India elaborated on previous efforts to
have the matter resolved by peaceful means. The
representative of Pakistan observed that, on its part,
efforts at peaceful settlement had included a recent
suggestion by the President of Pakistan, following
a proposal by India for a no-war declaration, that
the two countries should first make an attempt
through negotiation, mediation, or through any

©§ C, 17th yr., Suppl. for Jan.—March. p. 46, S/5058.
" Ibid., p. 48, S/5060.
“ Ibid., p. 57, $/5068.

channel acceptable to both sides, but which would
finally provide that if any of those methods did not
bring the parties to a settlement they should have
recourse to some procedure, such as international
arbitration or judicial settlement, that would auto-
matically bring about a solution. Having agreed to
that procedure, the countries could then make
a no-war declaration. The representative of India
stated that it had always been the policy of his
Government to settle its differences by peaceful
means, including negotiations which, it noted, had
in this respect not been exhausted by the parties.
He also referred to the no-war declaration proposed
by the Prime Minister of India, the objective of
which was to create an atmosphere free from any
apprehension, and thereby to facilitate the holding
of any negotiations or discussions between the two
countries for the settlement of their disputes.

48. At the same meeting, the Security Council
decided, following the suggestion of its President,
to adjourn on the understanding that it would
resume consideration of the matter after consultation
between members of the Council and the parties
concerned.

49. The Council resumed its debate on the ques-
tion at the 1007th meeting on 27 April 1962 and
continued to meet until the 1016th meeting on 22
June 1962, in the course of which it heard the initial
statements by Pakistan and India, as well as views
of Council members.

50. Some members of the Council who spoke on
the matter also expressed their views on the proper
procedure for the Security Council to adopt at that
stage of the development of the dispute. Some con-
sidered that the course of action to be taken by the
Council should be in accordance with the provisions
of Article 33, in the sense that it should limit itself
to calling upon the parties to settle their differences
through peaceful means, in particular, through the
resumption of direct talks. They noted generally that
the Security Council could not impose any solution
that would he against the wishes of the parties
concerned.

51. One representative stated that while the
clear and important provisions of the Charter that
negotiations were a normal and natural means of
arriving at the peaceful settlement of any dispute
continued to have force and significance, nego-
tiations could be useful only when both sides were
interested in fruitful negotiations. If one side wanted
to force the other to negotiate on terms which the
other side found unacceptable, such negotiations
would achieve nothing, no matter how often ref-
erences were made to the Charter. It was therefore
suggested that since the Security Council had no
cause for alarm in looking at the situation in the light
of the provisions of either Chapter VI or Chapter VII
of the Charter, it would have no need to take anv
special or additional decisions on the matter. The
wisest course for the Security Council would be to
conclude its deliberations at that point and be sat-
isfied with the exchange of opinions which had
already taken place.

52. At the 1016th meeting on 22 June 1962,
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the representative of Ireland submitted a drafi’
resolution? which, inter alia, read as follows:

“The Security Council,
(13

“l. Reminds both parties of the principles con-
tained in its resolution of 17 January 1948, and in
the resolutions of the United Nations Commission
for India and Pakistan dated 13 August 1948 and
5 January 1949;

“2.  Urges the Governments of India and Pak-
istan to enter into negotiations on the question
at the earliest convenient time with the view to
its ultimate settlement in accordance with Article
33 and other relevant provisions of the Charter
of the United Nations;

“3. Appeals to the two Governments to take all
possible measures to ensure the creation and
maintenance of an atmosphere favourable to the
promotion of negotiations;

“4, Urges the Government of India and the
Government of Pakistan to refrain from making
any statements, or taking any action, which may
aggravate the situation;

“5.  Requests the Secretary-General to provide
the two Governments with such services as they
may request for the purpose of carrving out the
terms of this resolution.”

33. In introducing the draft resolution, the rep-
resentative of Ireland stated that its purpose was
to stress the desirability of an effort being made by
India and Pakistan to reach a settlement of the
Kashmir issue by means of negotiations and agree-
ment bhetween themselves.

34. The representative of India, speaking on the
reference to Article 33 in the draft resolution, ex-
pressed the view that while on the face of it the draft
resolution looked very nice, what was forgotten was
that the phrase referring to the Article came under
Chapter VI of the Charter. It had always been
India’s position that the India-Pakistan question
was not a dispute in terms of the Charter. It was
a situation created by Pakistan’s aggression on
India’s territory and by its repeated violations of the
principles and resolutions of the United Nations.
Article 33 was therefore inapplicable to the case
under consideration. But even if the substance of
Article 33 could be defended on grounds of good
conscience and should be accepted by nations, all
peaceful means except judicial settlement had been
tried over all these years. With regard to arbitration,
it was pointed out that, while certain things were
arbitrable, the sovereignty of a country, its inde-
pendence and integrity were not subjects for arbi-
tration. As India had carried out the substance of
Article 33, it considered the invoking of the Article
in the draft resolution as a further attempt to exert
pressure on it in the matter.

35. One representative opposed to the draft
resolution noted that, from the context of the draft,
1t was clear that the renewal of negotiations between
the parties was to be based on the now out-dated
resolutions of the Security Council and the United

7§ G, 17th vr.. Suppl. for April—June, p. 104, $/5134.

Nations Commission on India and Pakistan. Neither
reference to Article 33 of the Charter, which no one
contested, nor any other references to the provisions
of the Charter, nor skill and vigour in argument
could conceal the central aim of the draft resolution.
The appeal to negotiations on the substance of the
question represented an attempt to impose nego-
tiations which would be conducted on a basis pleasing
and advantageous to one side and umnacceptable to
the other.”

Decision

At the 1016th meeting, the Security Council voted
upon the draft resolution submitted by Ireland.
The results of the vote were 7 to 2, with 2 abstentions.
The draft resolution failed of adoption,” one of the
negative votes being that of a permanent member
of the Security Council.

5. Decisions oF 24 ApriL 1963 axp 19 May 1965
IN CONNEXION WITH THE COMPLAINT BY SENEGAL

56. At the 1027th meeting, on 17 April 1963,
wlien the Security Council considered a complaint®
by Senegal of the “repeated violations of Senegalese
airspace and territory’” by Portuguese authorities,
the representative of Portugal stated that, under
Article 33 of the Charter, settlement of disputes
such as the one complained of by Senegal, should
have been sought through the various peaceful
means enumerated therein before bringing them to
the Security Council.

57. It was stated in this connexion that Portugal
had in the past suggested the establishment of an
international commission of inquiry to examine the
facts of alleged violations like the one now under
consideration by the Security Council. Such a com-
mission, composed of Portuguese and Senegalese
technicians, could have been chaired by a person
appointed by the President of the Security Council
or the Secretary-General, which would thereby have
assured the Members of the Council of its impartiality.
That was the sort of approach that would meet the
precise objective of Article 33 (2) of the Charter.

38. Senegal responded that it had sought to settle
its differences with Portugal through negotiations
and diplomacy, but as negotiations had, in the light
or the policy of racial discrimination on the part of
the Government of Portugal, proved impossible,
Senegal had been impelled to have recourse to the
Security Council. It rejected the Portuguese proposal
for establishing a commission of investigation as
a delaying tactic aimed at preventing the Security
Council from taking a decision on its complaint.

59. Some members of the Security Council, in
expressing their views on the procedures of settlement

* For texts of the relevant statements, see S C, 17th vr.,
990th mtg.: India, para. 87; Pakistan, paras. 48 and 49;
1011th mtg.: India, paras. 182 and 185; 1012th mtg.: France,
para. 49; 1013th mtg.: Ireland, para. 57; 1014th mtg.: Vene-
zuela, para. 21; 1015th mtg.: USSR, paras. 22 and 25; 1016th
mtg.: India, paras. 39—42; Ircland, para. 8; USSR, paras.
82 and 83.

"8 G, 17th yr., 1016th mtg., para. 92.
S C, 18th vr., Suppl. for April—June, p. 16, $/5279.
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sought by the parties, shared the view that in regard
to matters like the one before the Security Council,
it would have been more appropriate for the parties
concerned to have sought a solution in the first
instance through the means provided for in Article 33.
Others noted that resort to the Security Council in
respect of international disputes was not only autho-
rized under Article 35 of the Charter, but in the case
of the complaint by Senegal, the procedure was
justified by the fact that negotiations and other
diplomatic means had been attempted until Senegal
broke off diplomatic relations with Portugal in 1961.
Furthermore, as the matter complained of by Sen-
egal stemmed from the existence of “the Portuguese
colony of so-called Portuguese Guinea”, there was no
dispute so far between Sencgal and Portugal. The
dispute was one between Africa and Portugal, and
the whole of Africa could not resort to Article 33 in
terms of the Charter to negotiate with Portugal. The
only recourse the African States liad was to come to
the Security Council, and this was precisely what
Senegal had done.

60. At the 1032nd meeting on 23 April 1963,
the representative of Ghana introduced a draft res-
olution? jointly sponsored with Morocco, in which
the Security Council, expressing the hope that ten-
sion between Senegal and Portugal would be “eli-
minated in accordance with the provisions of the
Charter of the United Nations”, would, inler alia,
deplore the incursions by Portuguese military forces
into Senegalese territory as well as the more specific in-
cident complained of by Senegal; request the Govern-
ment of Portugal to take whatever action might be
necessary to prevent the violation of Senegal’s sov-
ereignty and territorial integrity; and request the
Secretary-General to keep the development of the
situation under review.??

Deciston

At the 1033rd mceting on 24 April 1963, the Se-
curity Council adopted”™ the two-Power draft
resolution unanimously as its resolution 178 (1963).

6l. On 7 May 1965, the representative of Sen-
egal submitted another complaint?® to the Se-
curity Council, in which it was alleged that after the
Council had taken a decision on its complaint in
April 1963, Portugal had committed repeated viola-
tions of Senegalese territory and airspace.

62. At the 1205th meeting, on 12 May 1965,
the representative of Senegal stated that since the
adoption of resolution 178 (1963), there had bheen
sixteen new violations of Senegalese territory and
airspace by Portuguese authorities. Senegal requested
the Security Council to call on Portugal to take all

6 Ibid., p. 30, S/5293.

"7 For texts of relevant statements, see S C, 19th yr., 1027th
mtg.: Portugal, paras. 66—68, 70, 72—74 and 81; 1028th
mtg.: Ghana, paras, 82 and 83; Senegal, paras. 36—38;
USSR, para. 122; 1032nd mtg.: France, para. 43; Morocco,
para 13; 1033rd mtg.: Brazil. para. 64; Portugal, para. 116;
Senegal, paras. 137 and 138; United Kingdom, paras. 25 and
26; United States, paras. 18 and 22.

% S C, 18th yr.. 1033rd mtg., para. 134.
% S C, 20th yr., Suppl. for April—June, p. 105, $/6338.

necessary measures to prevent future violations of
Senegalese territory and to abide by its declaration
of intention® made in 1963 to respect Senegalese sov-
ereignty and territorial integrity. The Council should
also condemn Portugal for the violations of Senegalese
territory which it had perpetrated notwithstanding
the solemn warning contained in Security Council
resolution 178 (1963).

63. At the 1206th meeting, on 13 May 1965
the representative of Portugal observed that since
the complaint by Senegal had made mention of its
earlier complaint, Portugal had to refer to the po-
sition it had taken two years before, that parties to
international disputes of the nature now before the
Council should, first of all, scek a solution among
themselves by the various means of peaceful settle-
ment provided for in Article 33 before bringing them
to the attention of the Security Council. After noting
that all the substantive charges levelled by Senegal
had been answered, he stated that Senegal had made
no further efforts in pursuance of Article 33. Portugal
had on its own investigated the charges and its
inquiry did not confirm a single instance of violation
of Senegalese territory. Portugal proposed that if
Senegal doubted the words of the Portuguese Govern-
ment, both Governments should agree to set up an
international inquiry team to investigate the alleged
violations, consisting of three persons, one appointed
by the Government of Senegal, one by the Govern-
ment of Portugal, and the third member, the pre-
sident, appointed either by the Secretary-General or
the President of the Security Council, in consultation
with the two Governments concerned.

64. Senegal replied that it had brought its
complaint of Portuguese violations to the Security
Council because it could not possibly have had any
confidence in Portugal, after the latter, notwithstand-
ing its pledge and the Council’s warning, had again
persistently violated Senegalese territory and airspace.

65. At its 1212th meeting on 19 May 1965 the
Security Council had before it a draft resolution®!
submitted by Ivory Coast, Jordan and Malaysia.
The operative paragraphs of the draft resolution read
as follows:

“The Security Council,

“1. Deeply deplores any incursions by Portuguese
military forces into Senegalese territory;

2. Reaffirms its resolution 178 (1963) of 24 April
1963;

*“3. Requests once again the Government of Portu-
gal to take all effective and necessary action to
prevent any violation of Senegal’s sovereignty and
territorial integrity;

“4. Requests the Secretary-General to follow the
development of the situation.”

66. Some members of the Security Council who
spoke on the substance of the complaint by Senegal
also commented on the appropriate steps to be
taken by the Security Council. Among them some
expressed the view that the Security Council should,

8 See S C, 18th yr., Suppl. for April—June, p. 24, S/5281.
81S C, 20th yr., 1210th mtg., para. 84, S/6366.
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under Article 33 of the Charter, call upon the parties
concerned to employ means provided for in that
Article that would best suit the circumstances of the
case. They supported the proposal made by Portugal
in this connexion for the appointment of an inter-
national inquiry commission to ascertain the facts
of the alleged violations of Senegalese territory. One
representative stated that the provisions of resolution
178 (1963) were still relevant, particularly the para-
graph expressing the hope that the parties would
eliminate the tension between them ““in accordance
with the provisions of the Charter of the United
Nations”.® In the view of hit Government, the prin-
cipal relevant provisions were those of Article 33,
which the Council could once more invite the parties
concerned to explore.

67. Another representative expressed the view
that without disputing the principle of having re-
course to the various means of peaceful settlement
contained in the Charter, in certain cases, including
the one under consideration, an automatic applica-
tion of such provisions would not be possible, spe-

82 Resolution 178 (1963) of 24 April 1963, third preamb.

para.

cially when one of the parties was not prepared to
adopt such a course.%

Decision

At the 1212th meeting, on 19 May 1965, the Se-
curity Council voted upon and adopted® the three-
Power draft resolution unanimously as its resolution

204 (1965).
B. In the General Assembly

%**], THE QUESTION OF THE OBLIGATION OF THE PAR-
TIES UNDER ARTICLE 33(1) IN RELATION TO THE
INTERVENTION OF THE (GENERAL ASSEMBLY.

**2 THE QUESTION OF THE APPLICATION OF ARTICLE

33 THROUGH PROCEDURES OF A GENERAL CHARAG-
TER INSTITUTED BY THE GENERAL ASSEMBLY.

8 For texts of relevant statements, see S C, 20th yr., 1205th
mtg.: Senegal, paras. 6 and 30—32; 1206th mig.: France,
para. 73; Portugal, paras. 11, 12, 16, 44 and 97; Senegal,
para. 78; 1210th mtg.: Bolivia, para. 101; Congo (Brazzaville),
para. 23; Ivory Coast, para. 90; United Kingdom, paras. 36
and 37; 1212th mtg.: Netherlands, paras. 22, 23 and 26;
United Kingdom, paras. 39 and 40; United States, paras. 11
and 16.

8 S C, 20th yr., 1212th mtg., para. 37.

ANNEX

Excerpts from the Report* of the Special Committee on Principles of International Law concerning
Friendly Relations and Co-operation among States, dated 16 November 1964

IV. The principle that States shall settle their interna-
tional disputes by peaceful means in such a manner
that international peace and security and justice are
not endangered

A. WRITTEN PROPOSALS AND AMENDMENTS SUBMITTED DURING
THE INITIAL DEBATE

128. In regard to the above principle five written proposals
were submitted to the Special Committee by Czechoslovakia
(A/AC.119/L.6), by Yugoslavia (A/AC.119/L.7), by the United
Kingdom of Great Britain and Northern Ireland (A/AC.119/
L.8), by Japan (A/AC.119/L.18) and jointly by Ghana, India
and Yugoslavia (A/AC.119/L.19). Yugoslavia withdrew its
original proposal (A/AC.119/L.7) in favour of the three-Power
proposal (A/AC.119/L.19) submitted by that country, Ghana
and India. Four written amendments to the proposal by the
United Kingdom (A/AC.119/L.8) were submitted by France
(AJAC.119/L.17), by Canada and Guatemala (A/AC.119/
L.20), by the Netherlands (A/AC.119/L.21) and by Canada
{A/AC.119/L.22). The amendment by Canada and Guatemala
(A/AC.119/L.20) was later withdrawn by its sponsors. The
texts of the above-mentioned proposals and amendments are
given below in the order in which they were submitted to the
Special Committee.

129. Proposal by Czechoslovakia (A/AC.119/L.6)

“The principle of peaceful settlement of disputes

“l1. States shall settle their international disputes solely
by peaceful means so that international peace, security and
justice are not endangered.

2. The parties to a dispute shall enter first into direct
negotiation, and, having regard to the circumstances and the
nature of the dispute, mav also use by common agreement

*G A (XX), Annexes, a. i. 90 and 94, pp. 72-142, A/5746,
paras. 128-138, 149 and 150, 155, 161-201.

other peaceful means of setling disputes, such as enquiry
mediation, conciliation, arbitration or judicial settlement.
and resort to regional agencies or arrangements.”

130. Proposal by Yugoslavia (A/AC.119/L.7)

“Peaceful settlement of disputes

“1. International disputes shall be settled solely by
peaceful means, in a spirit of understanding, on a basis of
sovereign equality and without the use of any form of
pressure.

2. States shall, accordingly, seek early, appropriate and
Jjust settlement of their international disputes by such peaceful
means as may previously have been agreed upon between
them or such other peaceful means as may be most appro-
priate according to the circumstances and the nature of the
dispute, in particular those means indicated in Article 33 of
the Charter.

“3. In seeking a peaceful settlement the parties to
a dispute, as well as all other States, shall refrain from any
action that could aggravate the situation.”

131. Proposal by the United Kingdom (A/AC.119/L.8)
and amendments by France (A/AC.119/L.17), Canada and
Guatemala (A/AC.119/L.20), Netherlands (A/AC.119/L.21)
and Canada (A/AC.119/L.22)

Proposal by the United Kingdom

“Peaceful settlement of disputes

““Statement of principles

“l. Every State shall settle its disputes with other
States by peaceful means in such a manner that international
peace and security, and justice, are not endangered.

“2. The parties to any such dispute shall first of all
seek a solution by negotiation, inquiry, mediation, con-
ciliation, arbitration, judicial settlement, resort to regional
agencies or arrangements, or other peaceful means of their
own choice.

“3. Unless they are capable of settlement by some
other means, legal disputes should as a general rule be
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referred by the parties to the International Court of Justice
in accordance with the provisions of the Statute of the Court.
The parties may, however, entrust the solution of their
differences to other tribunals by virtue of agreements already
in existence or which may be concluded in the future.”

““Commentary

(1) The language of paragraph | follows closely that
of Article 2, paragraph 3, of the Charter. Although the
primary objective of the United Nations, as an organization,
is to ensure the maintenance of international peace and
security, it is essential to bear in mind that the Organization
is equally dedicated to the concept that the principles of
justice must be respected.

““(2) Paragraph 2, the language of which follows closely
that of Article 33 of the Charter, spells out, in a non-ex-
haustive manner, the various means of peaceful settlement.
Broadly speaking, the means of peaceful settlment thus enu-
merated fall into two categories:

*“(a) Those means which, so far as the terms of settlement
are concerned, depend upon voluntary acceptance by the
parties;

““(b) Those means which oblige the parties to accept
settlement determined by a third party organ.

“Negotiation, mediation, inquiry and conciliation fall
into the first of these categories; arbitration and judicial
settlement fall into the second. Although reference to regional
agencies or arrangements is not a means of settlement in
itself, resort to such regional agencies or arrangements, which
may incorporate either or both of the categories of peaceful
settlement, should in any case be encouraged. Although the
means of negotiation is that most commonly used, at least
in the initial stages, for the peaceful settlement of international
disputes, it is not the only or necessarily the most effective
method of resolving a dispute. In the event that the method
of negotiation is initially adopted by the parties to a dispute
and does not result in a solution, the parties should continue
to seek a solution by making use of one of the other means
of peaceful settlement enumerated, having regard to the
nature of the dispute.

“(3) Paragraph 3 emphasizes the principle, enshrined
in Article 36, paragraph 3, of the Charter, that legal disputes
should as a general rule be referred by the parties to the
International Court of Justice. All States Members of the
United Nations are ipso facto parties to the Statute of the
Court. The principle that legal disputes should as a general
rule be referred to the Court also finds expression in operative
paragraph 3 of General Assembly resolution 171 C (II) of
14 November 1947. The second preambular paragraph of
part C of that resolution draws attention to the consideration
that the International Court of Justice could settle or assist
in settling many disputes in conformity with the principles
of justice and international law if, by the full application
of the provisions of the Charter and of the Statute of the
Court, more frequent use were made of its services. In this
connexion, operative paragraph 1 of part C of the resolution
draws the attention of those States which have not yet accep-
ted the compulsory jurisdiction of the Court in accordance
with Article 36, paragraphs 2 and 5, of the Statute, to the
desirability of the greatest possible number of States accept-
ing this jurisdiction with as few reservations as possible.

“(4) The second sentence in paragraph 3, which is
based on Article 95 of the Charter, makes it clear that
parties to a dispute of a legal nature may entrust the solution
of their differences to other means of judicial settlement.”

132. The French amendment (A/AC.119/L.17) to the

settlement of disputes, in conformity with an undertaking
freely entered into, shall not be regarded as derogating from
the sovereignty of the State.”

133. The amendment (A/AC.119/L.20) by Canada and
Guatemala to the United Kingdom proposal, which was later
withdrawn by its sponsors, proposed the insertion of the fol-
lowing new paragraph between paragraphs 2 and 3 of the
statement of principles in that proposal:

“Parties to a dispute which, notwithstanding resort to
the procedures mentioned in the previous paragraph, and
in particular resort to the procedures provided for by regional
agencies or arrangements, remains unsettled should, in
accordance with the relevant provisions of the Charter, bring
it before the General Assembly or the Security Council as
the case may be.”

134. The Netherlands amendment (A/AC.119/L.21) to
the United Kingdom proposal provided for the addition, at
the end of paragraph 3 of the statement of principles in that
proposal, of the following:

“General multilateral conventions adopted under the
auspices of the United Nations should contain a clause
providing that disputes relating to the interpretation or
application of the convention which the parties have not
agreed to settle, or have not been able to settle, by some
other peaceful means, may be referred on the application
of any party to the International Court of Justice.”

135. Lastly, the Canadian amendment (A/AC.119/L.22)
to the United Kingdom proposal provided for the addition of
the following new paragraph at the end of the statement of
principles in the proposal:

“Nothing in the foregoing paragraphs prejudices or
derogates from the powers and functions which are vested
by the provisions of the Charter in the General Assembly
and the Security Council respectively in relation to the pa-
cific settlement of international disputes.”

136. Proposal by Japan (A/AC.119/L.18)

“Peaceful settlement of disputes

“The following paragraph shall be inserted in the prin-
cipal and operative part of the outcome of the Special
Committee:

“‘Every State should accept the compulsory jurisdiction
of the International Court of Justice, in accordance with
Article 36, paragraph 2, of the Statute of the Court, as soon
and with as few reservations as possible.’”

137. Proposal by Ghana, India and Yugoslavia (A/AC.
119/L.19)

““Peaceful settlement of disputes

1. Every State shall settle its disputes with other
States by peaceful means in such a manner that international
peace and security, and justice are not endangered.

“2. Unless otherwise provided for, the parties to any
dispute shall, first of all, seek a solution by direct nego-
tiations; taking into account the circumstances and the nature
of the dispute, they shall seek a solution by inquiry, me-
diation, conciliation, arbitration, judicial settlement, resort
to regional agencies or arrangements of other peaceful
means of their own choice.

“8. (a) If any dispute is not capable of settlement by
some other means and if the parties agree that it is essentially
legal in nature, such a dispute shall, as a general rule, be
referred by all the parties to it to the International Court
of Justice in accordance with the provisions of the Statute
of the Court. The parties may, however, entrust the solution
of their differences to other tribunals by virtue of agreements
already in existence or which may be concluded in the future.

“(b) In accordance with the provisions of Article 9 of
the Statute of the International Court of Justice concerning

United Kingdom proposal provided for the addition to the the election of the judges of the Court, the United Nations
statement of principles in that proposal of a new paragraph 4 shall take early steps to assure that in the Court as a whole
as follows: there are represented more fully and equitably the main

4. Recourse to any one of the means of peaceful forms of civilization and the principal legal systems of the
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world. At the same time, it is the duty of the United Nations
to continue its efforts in the field of the progressive develop-
ment of international law and its codification in order to
strengthen the legal basis of the judicial settlement of inter-
national disputes.

“4.  States should, as far as possible, include in the bi-
lateral and multilateral agreements, to which they become
parties, provisions concerning the particular peaceful means
mentioned in Article 33 of the Charter of the United Nations,
by which they desire to settle their differences.

“5. In view of their gravity and their tendency to
increase tensions rapidly and. thereby, endanger international
peace and security, territorial disputes and problems con-
cerning frontiers shall be settled solely by peaceful means.

“6. In secking a peaceful settlement the parties to
a dispute, as well as other States, shall refrain from any
action which may aggravate the situation and shall act in
accordance with the purposes and principles of the Charter of
the United Nations and the provisions of this Chapter.”

B. DEBATE
1. General obligation 1o settle international disputes by peaceful means

138. The principle stated in Article 2, paragraph 3, of the
United Nations Charter, that States shall settle their inter-
national disputes by peaceful means in such a manner that
international peace and security, and justice, are not endan-
gered, was generally recognized by the representatives who
took part in the debate as a legal obligation which contem-
porary international law imposed on all States members of the
international community. Proposals concerning this general
obligation were submitted by Czechoslovakia (A/AC.119/
L.6, para. 1 (see paragraph 129 above)), Yugoslavia (A/AC,
119/L.7. para. 1 (see paragraph 130 above)), the United
Kingdom (A/AC.119/L.8, para. 1 (see paragraph 131 above))
and Ghana, India and Yugoslavia (A/AC.119/L.19, para. 1
(see paragraph 137 above)).

2. Means of peaceful settlement of international disputes

149. It was generally recognized that the Charter system
leaves the parties to disputes free to choose the means of
peaceful settlement they consider most suitable. However,
the various speakers who took part in the discussion stressed
the merits of one or other means of peaceful settlement. or
argued that the question should be approached from the point
of view not only of the lex lata but also of the lex ferenda so as
to improve the existing procedures of settlement to the greatest
possible extent. Provisions concerning the means of settlement
in general were contained in the proposals submitted by Cze-
choslovakia (A/AC.119/L.6, para. 2 (see paragrapil 129
above)), Yugoslavia (A/AC.119/L.7, para. 2 (see paragraph
130 above)). the United Kingdom (A/AC.119/L.8, para. 2
(see paragraph 131 above)) and Ghana, India and Yugoslavia
(A/AC.19/L.19, para. 2 (see paragraph 137 above)).

150. A number of representatives pointed out that, in
dealing with the principle of peaceful settlement of international
disputes, the Committee should not overlook the existence of
the General \ct of 26 September 1928 for the Pacific Settlement
of International Disputes;" revised by resolution 268 (I1I)
of 28 April 1949 of the General Assembly.c One representative,
emphasizing that the General Act was a great step forward
in the history of procedures for the peaceful settlement of
international disputes, suggested that States Members of the
United Nations should be urged to accede to it.

(1) Direct negotiation

155. The debate on this means of peaceful settlement
revolved around the question whether it was necessary or

* League of Nations, Treaty Series, vol. XCI11, 1929, No. 2123.
* United Nations, Treaty Series, vol. 71 (1950), No. 912.

appropriate to give direct negotiation special legal emphasis
as against the other means of peaceful settlement recognized
by international law and set forth in the Charter. Many argu-
ments were advanced on that question.

161. Those representatives who felt that negotiation should
not be given a particular priority were also of the view that the
establishment of a hierarchy among the methads of peaceful
settlement of disputes would be contrary to the system laid
down by Article 33, paragraph 1, and other provisions of the
Charter. Article 33 left the parties free to choose the means of
settlement they preferred, and that freedom was recognized
without reservations and at all times. It would therefore be
inadmissible to modify the Charter system on that important
point by attempting to establish a kind of legal obligation to
negotiate nolens volens. What the Charter did was to provide that
when the parties could not reach agreement on the choice of
the means of settlement therein set forth, they might have
recourse to the United Nations itself in order to try to reach
a solution, in accordance with the provisions of Chapter VI.
The Charter did not give preference to negotiation nor to any
other method of solving disputes, and an attempt to weaken its
provisions in that regard would not contribute to the progressive
development of international law. If the Charter mentioned
negotiations first, it was because in the majority of cases the
parties had recourse to that method first, but that did not
imply that the parties were obliged to proceed in that manner,
considering the other means as accessory or secondary. Some
of the representatives in question pointed out that direct
negotiation gave the parties great freedom of action, but that
in the case of certain disputes it would be wiser to renounce
that freedom and accept in advance a more formal method
of settlement which would enable objective rules to be applied.

162. Accordingly, in the view of these representatives,
there would be no justification for stating, as a general principle,
that recourse should be had to direct negotiation in the first
place. The choice of means would depend on the will of the
parties and the nature of the dispute.

163. Finally, other representatives pointed out that ref-
erence might be made in the first place to the method of direct
negotiation but without implying that preference had to be
given to that means of settlement over any other desired by the
parties. They considered that while it was significant that
instruments such as the United Nations Charter, the Bandung
Declaration, the Belgrade Declaration, the Charter of the
Organization of American States and the Charter of the Organ-
ization of African Unity gave negotiation pride of place among
the means of settling disputes, negotiation was not in itself
sufficient unless it was accompanied by the desire of the parties
to co-operate, neither was it a guarantee of justice. For these
representatives, negotiation might justifiably be mentioned
first since it was the first step towards the peaceful settlement
of a dispute and was the most ancient method used by States.
Furthermore, in the reality of international life, it solved the
majority of disputes. That, however, was not at all the same
thing as regarding it as the sole means of settlement or as
a means to which the parties were obliged to have recourse,
since Article 33 of the Charter adopted a flexible criterion and
established that the parties could use means “‘of their own
choice’’. In this connexion, the same representatives took the
view that when a treaty stipulated a specific means of settlement
other than direct negotiation, the States parties should ob-
viously apply it, and also that the right of States to bring
disputes of a particularly serious nature before the appropriate
Unitzsd Nations organ could not be called in question.

(i1) Inquiry, mediation and conciliation

164. Some representatives referred to the procedures for
inquiry. mediation and conciliation established by regional
organizations, such as the Organization of American States,
the Organization of African Unity and various European
organizations. One of them dwelt upon the procedures of me-
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diation and conciliation which were within the terms of ref-
erence of the organs of the United Nations and drew attention
to the Panel for Inquiry and Conciliation which had been
established by the General Assembly of the United Nations
(resolution 268 (III) of 28 April 1949).

(i) Arbitration

165. Referring to the problems connected with the settle-
ment of legal disputes, one representative raised the question
of the improvements which could be made in existing conven-
tional arbitration procedure. After pointing out the drawbacks
and shortcomings inherent in thc three means by which, under
existing law, disputes could be brought before an arbitration
tribunal—namely, the conclusion of an ad hoc agreement (com-
firomis), the inclusion in a treaty of a ‘‘compromissory clause”,
and the conclusion of a “‘gencral treaty of arbitration’ —the
representative suggested that the following measures might be
taken to remedy those drawbacks and shortcomings: (a)
acceptance of the competence of the International Court of
Justice to determine whether a dispute was a legal one; (b)
acceptance of the competence of the International Court of
Justice to determine whether a dispute was justifiable under
the terms of the arbitration treaty; (¢) agreement that the
International Court of Justice or its President would settle
questions connected with the composition of the arbitral
tribunal or other procedural matters, in conformity with article
3 of the United Nations draft articles on arbitral procedure,
which had been drawn up by the International Law Commis-
sion; and (d) generalization of the practice whereby States

agreed to accept judicial settlement whenever arbitration
failed.

(VY Fudicial settlement

166. The proposals of the United Kingdom (A/AC.119/L.8,
para. 3 (see paragraph 131 above)), Japan (A/AC.119/L.18
(see paragraph 136 above)) and Ghana, India and Yugoslavia
(A/AC.119/L.19, para. 3 (see paragraph 137 above)) contained
particular provisions relating to this mode of settlement.

167. The debate on judicial settlement of international
disputes centred on whether, in the formulation of the principle
relating to peaceful settlement, particular mention should be
made of the role of the International Court of Justice in the
matter and whether it was advisable to appeal to States to
accept the compulsory jurisdiction of the Court under Article
36, paragraph 2, of its Statute.

168. With regard to the first of these points, some repre-
sentatives pronounced themselves in favour of an explicit ref-
erence to the Court in the formulation of the principle of
peaceful settlement of disputes. They stated that it would be
inconceivablc not to mention the important role of the Inter-
national Court of Justice in that respect.

169. Other representatives, however, argued that such
a reference was not necessary from either a strictly legal or
a practical point of view and might give rise to ambiguity
regarding the nature of the Court’s jurisdiction, particularly
if the reference was a general one which did not go into details.
Still other representatives said that they had no objection to
reference being made to the Court, provided that it was not
at the expense of other means of settlement provided for in
Article 33 of the Charter and in other relevant Charter pro-
visions.

170. The question of the timeliness and desirability of
an appeal for the acceptance of the compulsory jurisdiction
of the International Court of Justice provoked greater contro-
versy. Representatives favouring or opposing such an appeal
put forward numerous arguments in support of their positions.

171. The representatives who were in favour of an appeal
for the acceptance of the compulsory jurisdiction of the Court
believed that the Special Committee should recommend that
States should accept that jurisdiction under Article 36, pa-
ragraph 2, of the Statute of the Court. The procedure for the

judicial settlement of international disputes would thereby be
improved and intcrnational law would be strengthened. States
which accepted the compulsory jurisdiction of the Court, in
the opinion of these representatives, were obviously more
concerned over the possible consequences of their legal obliga-
tions than the States which had not yet accepted the compulsory
jurisdiction. This resulted in a basic difference of approach to
the formulation of substantive rules of international law and
thereby hindered its development. Moreover, acceptance of the
Court’s compulsory jurisdiction, being an act entirely dependent
on the will of States, could not be considered a limitation or
renunciation of their sovereignty. Thus it could not be main-
tained that the nearly forty States which had accepted the
Court’s compulsory jurisdiction had abandoned their sove-
reignty. It was argued, furthermore, that States always exercised
their freedom of action within the framework of international
law. That freedom, however, as far as the choice of means
of peaceful settlement was concerned, was contingent on the
other party’s agreeing to choose the same means of settlement.
Agreement in this respect might be easier to achieve if all
States were under the ultimate obligation of submitting their
disputes to the Court.

172. It was also pointed out that the Statute provided for
the acceptance of the Ciourt’s compulsory jurisdiction in Article
36. paragraph 2, and that the General Assembly was in no
way barred from inviting States to accept it. In fact, General
Assembly resolution 171 (1I) of 14 November 1947 proclaimed
the desirability of the acceptance by States of the compulsory
jurisdiction of the Court. It was clear that resort to the Court
offered considerable advantages and greater guarantees than
other means of settlement. For one thing, in the light of the
objectivity and impartiality of the Court, the real inequality
in the strength of States would not affect the outcome as in
the case of other means of settlement and final settlement,
being based on law, could be accepted by unsuccessful parties
without feeling that they had lost prestige. Furthermore, the
inadequate development of international law and the lack of
an international legislator enhanced the importance of the
function of the International Court of Justice since it could
fill the existing gaps by means of a case-law adapted to the
needs of an evolving international community.

173. The representatives who favoured such an appeal
recognized that the compulsory jurisdiction of the Court had
been rejected by the United Nations Conference on Inter
national Organization at San Francisco and other subsequent
conferences and that its general acceptance raised considerable
difficulties. However. theyv considered that the present signs of
areduction in international tensionsuggested that the time would
be opportune for an appeal. They added that the small pro-
portion of States which at present accepted the compulsory
jurisdiction of the Court and the nature of some reservations
attached to those acceptances should not prevent the attention
of States from being drawn to a method of settlement which
had great advantages both for individual States and for the
international community as a wholc.

174. Those representatives who opposed an appeal for
the acceptance of the compulsory juriscdiction of the Internat-
ional Court of Justice said that it would not accord with the
realities of international life and recent experience in the matter.
They argued that to attempt to put the compulsory jurisdiction
of the International Court of Justice first among means of
peaceful settlement would be to adopt a doctrinaire position
contrary to the principle of sovereign equality and independence
of States and to the principle of free choice by all States parties
to a dispute of the most suitable means of peaceful settlement
in the light of their interests and the nature and circumstances
of the dispute in question. According to these representatives,
recognition of the Court’s jurisdiction should be optional, since
the history of international law and more recent diplomatic
events showed that the great majority of the States making
up the international community did not consider compulsory
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jurisdiction either appropriate or advisable, and that only
some forty States had acceded to the optional clause in Article
36, paragraph 2, of the Statute of the Court. Moreover, a num-
ber of States which had accepted the Court’s compulsory
jurisdiction had done so with reservations which virtually
nullified their acceptance. It was recalled that the San Fran-
cisco Conference had rejected compulsory jurisdiction and that
Article 36, paragraph 3, of the Charter and Article 36, pa-
ragraph 1, of the Statute of the Court excluded such juris-
diction from the Charter system by declaring that disputes were
to be referred to the Court by all parties, not merely by one.
Furthermore, it was stressed that the various conferences on
the codification of international law which had been held under
the auspices of the United Nations, such as the 1958 Conference
on the Law of the Sea, the 1961 Conference on Diplomatic
Intercourse and Immunities, and the 1963 Conference on
Consular Relations, had also rejected the inclusion of articles
prescribing the compulsory jurisdiction of the Court in the
conventions adopted and had limited themselves to setting it
out in optional protocols, which had so far received an in-
significant number of ratifications or accessions.

175. Other representatives, who also opposed an appeal
for acceptance of compulsory jurisdiction, pointed out that
the small degree of integration so far achieved by the internat-
ional community was an obstacle to the more general acceptance
of such jurisdiction and that that was particularly true of the
States which had recently achieved independence, as was
shown by the fact that very few of the new States Members of
the United Nations had accepted such jurisdiction. In that
regard it was pointed out that, in order for many States to
have confidence in the Court’s jurisdiction, it was essential not
to appeal for acceptance of compulsory jurisdiction, but to
speed up the process of codification and progressive development
of international law and to ensure that the membership of the
Court reflected a2 more equitable geographical distribution.
Some representatives felt that the attitude adopted by the new
States was justified because of the situation in which they found
themselves as a result of having formally inherited legal obli-
gations deriving from the colonial regime to which they had
been subjected, and that Article 38, paragraph 1 (¢) of the Sta-
tute of the Court, which provided that the Court should decide
in accordance with ‘‘the general principles of law recognized
by civilized nations’” was not likely to dispel the new States’
lack of confidence. One representative also stated that the
organs of the United Nations themselves had done nothing
to help dispel the lack of confidence in the Court since they
had almost always resolved disagreements as to their compe-
tence without consulting it. (Further arguments advanced in
the same respect appear in part 3 of the present chapter.)

176. To illustrate the views outlined above, some repre-
sentatives pointed out that the States belonging to geographical
areas which had reached a high degree of integration had
accepted the obligation to submit a wide range of legal disputes
to the International Court of Justice, while States belonging to
other areas which had not yet attained the same degree of
integration distrusted the procedure of judicial settlement of
disputes. Thus, they noted that while article 1 of the European
Convention for the Pacific Settlement of Disputes.,® and article
XXXI of the American Treaty on Pacific Settlement, gave
considerable prominence to the procedure of judicial settlement,
the Charter of the Organization of African Unity had omitted
mention of that procedure as one of the means of peaceful
settlement of disputes. Finally, a number of representatives
pointed out that the existence of tension and distrust in inter-
national relations made it difficult to determine when a dispute
was a legal one and that, consequently, the best way to secure
more frequent recourse to judicial settlement would be to first
define the legal aspects of the political questions which most
directly affected international peace and security.

177. During the debate on the procedure of judicial settle-

¢ United Nations. Treaty Series, vol. 320 (1959), No. 4646.

ment, some representatives expressed the view that the parties
to a dispute should first of all agree that the dispute was essen-
tially legal in nature before referring it to the Court. Other
representatives, however, firmly opposed any mention of such
a proviso since it would in many cases afford States a pretext
for circumventing the jurisdiction of the Court and since, more-
over, Article 36, paragraph 3, of the Charter conferred upon
the Security Council the power to decide, as a first step, whether
or not a dispute was a legal one for the purpose of referral to
the International Court of Justice.

178. Some representatives, who rejected any appeal for
accession to the optional clause, none the less stated that their
respective countries had accepted the Court’s jurisdiction in
the case of certain technical conventions, or had otherwise
provided for compulsory arbitration. Other representatives
considered this to be an encouraging development.

(v) Resort to regional agencies or arrangements

179. Some representatives stressed that account should be
taken of a recent trend in the peaceful settlement of international
disputes, namely resort to regional agencies or arrangements.
It was clear, in their view, that regional agencies were often
better qualified than world organizations to settle a certain
type of dispute arising within their own regions; furthermore.
the value of recourse to such regional agencies had been amply
shown by thc recent practice of the new Organization of African
Unity and by the history of older bodies such as the League
of Arab States, the Organization of American States and
European organizations. One representative also said that
article 20 of the Charter of the Organization of American
States specified.® in conformity with Article 52 of the Charter
of the United Nations, that all international disputes that might
arise between American States should be submitted to the
peaceful procedures set forth in the regional organization’s
Charter before being referred to the Security Council of the
United Nations. Another representative, however, expressed
the view that regional agencies were not the final answer, since
the disputes which engaged the attention of the international
community were often those that arose between States belong-
ing to different regions.

(vi) Resort to the competent bodies of the United Nations

180. The joint amendment of Canada and Guatemala
(A/AC.119/L.20 (see paragraph 133 above)) and the amend-
ment of Canada (A/AC.119/L.22 (see paragraph 135 above))
to the United Kingdom proposal (A/AC.119/L.8) made
reference to the settlement of disputes by the Security Council
or the General Assembly.

181. Various representatives said that, in the formulation
of the means of peaceful settlement of international disputes,
it would not be enough simply to list the traditional methods
of settlement which appeared in Article 33 of the Charter, since
the institutional procedures for settlement under Articles 34
to 38 in Chapter VI and Article 14 in Chapter IV of the Charter
were the most important innovation in that regard in the Char-
ter, an innovation begun at the world level by the Covenant
of the League of Nations. These representatives held that
a careful consideration of those institutional procedures in the
Charter was necessary, because United Nations practice daily
demonstrated that many international disputes were settled
by recourse to such procedures. Thus, they considered, in
order to avoid a gap in the formulation of the principle of
peaceful settlement of international disputes the vital role often
played by the competent bodies of the United Nations in the
peaceful settlement of international disputes should be stressed.

182. One representative emphasized that the Charter
system for the settlement of international disputes by recoursc
to United Nations bodies represented an important step for-
ward, since by means of such procedures those bodies could
deal with both “‘situations’ and “‘disputes” and were authorized

- Ibid., vol. 119 (1952), No. 1609. p. 58.
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to put forward recommendations. Another representative was
in favour of redoubling efforts to secure the more direct in-
volvement of United Nations bodies in the procedures for the
peaceful settlement of international disputes and pointed out
in that connexion that the granting of exceptional powers of
decision to the General Assembly had contributed to the
settlement of thc question of the former Italian colonies.

(vii) Advisory Opinions of the International Court of Fustice

183. Referring to possible means of strengthening and
perfecting the means of peaceful settlement of international
disputes, some rcpresentatives said that the Advisory Opinion
of the International Court of Justice should be sought more
frequently and that its conclusions should command general
respect. They considered, in view of the Court’s prestige and
authority, that attention should be given to the possibility of
mnaking greater use of that institution both to develop United
Nations law and to settle disputes between States.

{viil) Good offices and legal consultation

184. One representative stressed that Article 33, paragraph
1. of the Charter did not explicitly mention either good offices
or legal consultation among the means of peaceful settlement,
but that such omissions were not important since the list in
Article 33 was not exhaustive and under the terms of that
Article the parties could resort to ‘“‘other peaceful means of
their own choice”. He recalled that the San Francisco Con-
ference had expressly decided to add “inquiry” to the means
listed in the Dumbarton Oaks draft, but had omitted *“‘good
offices”, which had not been separated from ‘‘mediation”
despite their distinct legal character. On the other hand, “good
offices” were included in the list of means or procedures for
peaceful settlement in the Charter of the Organization of
American States. Another representative drew attention to the
proposal put forward by certain countries for the establishment
of a permanent commission of good offices as a subsidiary organ
of the United Nations General Assembly.

3. Questions relating to the principle of peaceful settlement of disputes

185. During the debate on this principle, various questions
were raised as being in one manner or another related to the
peaceful settlement of international disputes and which were
later dealt with in proposals and amendments submitted by
the members of the Committee. Thcse issues, with a summary
of the observations made on them, are set forth hereunder.

(1) The duty to settle territorial and frontier disputes by peaceful means

186. The proposal submitted by Ghana, India and Yugo-
slavia (A/AC.119/L.19, para. 5 (see paragraph 137 above))
referred to territorial and frontier disputes and stated that they
should be settled solely by peaceful means. The sponsors of the
proposal observed that, as in the course of the discussions on
the principle of prohibition of the threat or use of force a number
of delegations had expressed their misgivings with regard to
territorial disputes and frontier problem (referred to in the
proposal by Czechoslovakia (A/AC.119/L.6 (see paragraph 27
above)). they had though it appropriate in the treatment of this
principle, to make an explicit and specific reference to the duty
to settle this category of disputes peacefully, in view of the fact
that the gravity and nature of this category of disputes frequently
made them serious threats to international peace and security.
While no observations were made on this provision of the three-
Power proposal during the debate, one representative referred
to the letter on the subject of the peaceful settlement of territorial
and frontier questions sent by the Chairman of the Council of
Ministers of the Union of Soviet Socialist Republics, on 31
December 1963, to the Heads of States or Governments of all
countries.

(ii) The duty to refrain from aggravating the situation

187. The proposal by Yugoslavia (A/AC.119/L.7, para. 3
{see paragraph 130 above)) and the proposal submitted by

Ghana, India and Yugoslavia (A/AC.119/L.19, para. 6 (see
paragraph 137 above)) contained a provision on this subject.

188. A number of representatives observed that the duty
to settle disputes by peaceful means implied a duty of States
to refrain from aggravating the situation. This duty, they said,
was incumbent both on the States parties to the disputes and
on third States, since any dispute between States affected the
entire international community, so that all States had the duty
of helping to settle it by refraining from exacerbating it. It was
pointed out that the recent Protocol of Mediation, Conciliation
and Arbitration adopted by the Organization of African Unity
provided that when a dispute had been referred to the Com-
mission of Mediation, Conciliation and Arbitration all members
of the Organization had the duty of refraining from any act
likely to aggravate the situation.

(iii) Resort to means of peaceful settlement does not derogate from the
sovereignty of Stales

189. This question was dealt with in the amendment by
France (A/AC.119/L.17 (see paragraph 132 above)) to the
United Kingdom proposal (A/AC.119./L.8).

190. A number of representatives expressed the view that
in order to dispel certain misgivings and to remove any doubt
on the matter, it would be advisable to specify clearly that
a State’s consent to submit a dispute to a judge or arbitrator or
to any other means of pacific settlement was an act of its own
free will and therefore, far from impairing its sovercignty,
constituted a supreme manifestation of that sovereignty. As
the sovereignty of each State was subject to the supremacy of
international law, the use of procedures recognized by inter-
national law for the settlement of disputes could in no way be
regarded as incompatible with the principle of sovereign
equality of States. These observations were not challenged by
any representative, although one representative felt that such
a provision would be out of place in the conclusions to be adop-
ted on the principle of peaceful settlement of international
disputes.

(iv) Composition of the international Court of JFustice

191. The proposal submitted by Ghana, India and Yugo-
slavia (A/AC.119/L.19, para. 3 (b) (see paragraph 137 above))
mentioned the question of the composition of the International
Court of Justice.

192. Some representatives expressed the view that the
geographical composition of the International Court of Justice
was one of the reasons for the fact that many States showed
reluctance to enlist its services for the settlement of their disputes
or refused to accept its compulsory jurisdiction. Thus, these
representatives felt that a more equitable representation of the
various geographic groups and juridical systems of the world
was essential if States were to be encouraged to resort to the
International Court of Justice and to accept its compulsory
jurisdiction. They considered that a revision of the Court’s
composition would help to increase the confidence of States
in the Court as the principal judicial organ of the United Na-
tions and, therefore, to develop the procedure of peaceful
settlement of international disputes. One representative pointed
out that his country had submitted to the General Assembly
a proposal that the number of judges of the International Court
of Justice should be increased.

193. However, other representatives pointed out that the
composition of the Court raised complex problems, and that
the rules for the election of its members could not be radically
altered. They argued that the best means of improving the
representation of the geographical groups which regarded
themselves as still under-represented was not to change the
rules for the election of the Court’s members but to give due
weight to the importance of the matter when elections took
place. Thus, it was pointed out that at the last elections to the
Court, held in 1963, it had been clear that the States Members
of the United Nations had endeavoured —while still respecting
the rules in force— to improve the balance within the Court
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between the various geographical groups. In addition, they
argued that the Court had always shown objectivity and im-
partiality and that, moreover, there were certain geographical
groups which, though adequately represented in the Court,
nevertheless did not resort to it for the settlement for their
international disputes.

(v) Codification and progressive development of international law

194. The proposal by Ghana, India and Yugoslavia
(A/AC.119/L.19, para. 3 (b) (sec paragraph 137 above))
referred also to this matter.

195. In connexion with the use of arbitration and com-
pulsory judicial settlement as means for the peaceful settlement
of disputes, some representatives stressed the vital importance
of the codification and progressive development of international
law as a means of obtaining general and unqualified acceptance
of such procedures by the great majority of the States making
up the international community. In their view, the lack of
confidence which many States at present displaved in such
procedures was due in large measure to the antiquated, ine-
quitable, fragmentary and uncertain character of many of the
rules comprising the body of substantive rules of existing in-
ternational law.

196. Thus, those representatives pointed out, no State
could risk endangering its vital interests by having recourse to
procedures of arbitration or compulsory judicial settlement
as long as uncertainty remained about the scope and content
of international law. They also pointed out that the decision
to accept or reject compulsory jurisdiction was not made in
a vacuum, but carried with it the implicit acceptance of the
body of substantive legal rules relevant to the subject matter
of the dispute in question. That explained the misgivings of
the new and developing States, since the majority of them had
not taken part in the process of the creation and development
of the institutions and rules of international law, which had
been consolidated and systematized during the nineteenth
and early twentieth centuries. They added that many of those
rules, such as, for example, the rules relating to State respon-
sibility and to the protection of foreign investments, profoundly
affected the situation of the new or economically weak States
and had been established, in part, contrary to their interests.
Consequently, in the opinion of those representatives, many
States now considered those rules unjust, though formally
sanctioned by international law, thus creating a dichotomy
between international legality and justice, the inevitable result
of which was that such States preferred to resort to political
action rather than submit their disputes to arbitration or
compulsory judicial settlement. Lastly, those representatives
considered it essential that the United Nations should continue
its efforts for the codification and progressive development of
international law with a view to securing the juridical basis
for the settlement of disputes, as General Assembly resolutions
1505 (XV) of 12 December 1960, 1686 (X VI) of 18 December
1961 and 1815 (XVII) of 18 December 1962, in particular,
emphasized.

(vi) Disputes relating to the application and interpretation of conventions

197. The Netherlands amendment (A/AC.119/L.21 (see
paragraph 134 above)) to the United Kingdom proposal and
the proposal by Ghana, India and Yugoslavia (A/AC.119/L.19,
para. 4 (see paragraph 137 above)) stated that treaties should
contain clauses relating to the settlement of disputes.

198. With a view to establishing and developing the pro-
cedure of judicial settlement as a means for the settlement
of disputes, some representatives advocated recognition that
at least one particular category of disputes, namely, disputes
relating to the interpretation and application of multilateral
conventions adopted under the auspices of the United Nations,
should as a matter of principle be referred to the International
Court of Justice, as proposed in the Netherlands amendment.
In the view of those representatives, such conventions contained
carefully drafted and precise rules of international law which

had been drawn up with the participation of all States Members
of the United Nations and disputes arising in regard to their
interpretation or application constituted a special well-defined
category.

199. Thus, those representatives considered it natural that
a State which had voluntarily subscribed to the rules contained
in those conventions and had accepted the rights and obligations
deriving therefrom should undertake to use a procedure of
impartial settlement of disputes, such as recourse to the Inter-
national Court of Justice, in the event of a dispute between it
and another State party to the convention over the extent
of those rights and obligations. They added, moreover, that
the compulsory jurisdiction of the International Court of
Justice in the settlement of such disputes would be mandatory
only in cases where the parties had refused or failed to settle
the dispute through the use of other means of peaceful settle-
ment, Lastly, one representative suggested that, with a view
to improving the chances of a provision to that effect being
accepted by the General Assembly, it would be advisable that
such a provision should be limited to multilateral conventions
relating to social, cultural or scientific questions adopted under
the auspices of the United Nations.

200. The sponsors of the three-Power proposal thought
it better to do no more than indicate that States should include
in the bilateral and multilateral agreements to which they
became parties provisions concerning the particular peaceful
means mentioned in Article 33 of the Charter by which they
desired to settle their differences.

C. DECISION OF THE SPECIAL C'OMMITTEE ON THE

RECOMMENDATION OF THE DRAFTING COMMITTEE
201. On the recommendation of the Drafting Committee.

the Special Committee, at its 39th meeting, adopted unani-
mously the following text (Drafting Committee paper No. 13):

“Principle B [i.e. the principle that States shall settle
their international disputes by peaceful means in such a man-
ner that international peace and security, and justice, are
not endangered].

“The Committee was unable to reach anv consensus on
the scope or content of this principle.

““(a) For proposals and amendments, see annex A.

““(b) For views expressed during the discussion, see
annex B.”

“Annex A
“PROPOSALS AND AMENDMENTS CONCERNING WHICH NO CON-
SENSUS WAS REACHED

“Proposal by Czechoslovakia (A/AC.119/L.6 —repro-
duced in paragraph 129 of the report)

“Proposal by Yugoslavia (A/AC.119/L.7 —reproduced in
paragraph 130 of the report)

“Proposal by the United Kingdom (A/AC.119/L.8) and
amendments by France (A/AC.119/L.17), Canada and
Guatemala (A/AC.119/L.20), Netherlands (AfAC.119/L.21)
and Canada (A/AC.119/L.22 —reproduced in paragraphs
131, 132, 133, 134 and 135, respectively)

“Proposal by Japan (A/AC.119/L.18 —reproduced in pa-
ragraph 136 of the report)

“Proposal by Ghana, India and Yugoslavia (A/AC.119/
L.19—reproduced in paragraph 137 of the report)”’

“Annex B*

“VIEWS EXPRESSED IN THE DISCUSSIONS, CONCERNING WHICH NO
CONSENSUS WAS REACHED

“A. General obligation of peaceful settlement of international disputes

“Argentina (SR.19, pp. 15-16): the Charter is concerned
only with those disputes between States which are likely to

* The reference numbers given in this annex are to the sum-
mary records of the Special Committee, issued under the
symbol A/AC.119/SR.1-43. For purposes of convenience, the
references have been shortened, in the present annex, to mention
of the summary record number only.
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endanger international peace and security. United States of
America (SR.22, p. 20): Article 2, paragraph 3, of the
Charter relates to all international disputes, whether or not
likely to endanger international peace and security.

“Argentina (SR.19, p. 15): a ‘dispute’ is a disagreement
on points of fact or law, a contradiction or a difference in
juridical doctrine between States. United States of America
(SR.22, pp- 21-22): a ‘dispute’ is a disagreement on a point
of law or fact, a conflict of legal views or of interests between
two persons, where the claim of one is positively opposed
by the other; there is no dispute if the claim on one side is
totally unfounded.

“Twaly (SR.21, pp. 4-5) and France (SR.21, p. 16):
political disputes, and the distinction between them and legal
disputes, should not be ignored.

“B. Seitlement of border disputes

“Ghana (SR.22, p. 9) and India (SR.24, p. 21) supported
inclusion of a provision on the subject.

““C. Modes of settlement

“1. In general

“India (SR.23, pp. 7-8): ‘Unless otherwise provided for’
in the three-Power draft covers the case where bilateral or
multilateral treaties to which States are parties provide a
method for solving disputes, and also covers the right of the
parties to bring a dispute before the appropriate United
Nations organ. ‘Of their own choice’ refers to a choice made
either before or after a dispute has arisen.

“Ghana (SR.22, p. 7): means of scttlement should be
chosen ‘by common agreement’.

“United States of America (SR.22, p. 19): undesirable to
require agreement of all parties.

2. Negotiations

“United Arab Republic (SR.24, p. 5): negotiations should
be carried out (1) in good faith, (2) in the absence of all
forms of pressure, and (3) without affecting the legitimate
interests of another State or people.

““Czechoslovakia (SR.18, pp. 1-3, SR.21, pp. 23-24), Yugo-
slavia (SR.18, p. 7), Romania (SR.19, pp. 11-13), Union
of Soviet Socialist Republics (SR.20, pp. 4-5, SR.22, p. 29)
and Poland (SR.20, p. 10): special emphasis should be given
to direct negotiation as a means of settlement. Czechoslovakia
(SR.18, p. 4): negotiation cannot be unilaterally renounced.
India (SR.23, pp. 5-7): particular reference should be made
to direct negotiations as the pre-eminent means of settlement,
but that means need not be resorted to first in all disputes.

“United Kingdom (SR.19, pp. 6, 7, SR.24, p. 9), Argen-
tina (SR.19, p. 18), France (SR.21 p. 14), Lebanon (SR.21,
p. 21), Mexico (SR.22, p. 14), United States of America
(SR.22, pp. 19, 23), Dahomey (SR.23. p. 11), United Arab
Republic (SR.24, pp. 4-5), and Australia (SR.24, pp. 16-19):
undesirable or unnecessary to lay special stress on negotia-
tions.

3. Good offices

“Argentina (SR.19, pp. 17-18) referred to good offices.
Italy (SR.21, p. 13) referred to a proposal for a permanent
commission of good offices as a subsidiary organ of the
General Assembly.

“4. Legal consultation

“Argentina (SR.19, p. 18) referred to legal consultation as
a means of settlement.

““5. Mediation and conciliation

“Italy (SR.21, pp. 12-13) referred to regional conciliation
procedures, to mediation and conciliation by the Security
Council, the Secrctary-General, and ad fhoc bodies, and to
the existing United Nations Panel for Inquiry and Con-
ciliation.

6. Arbitration

“Italy (SR.21, pp. 9-10) suggested improvements in
arbitral procedure: (1) acceptance of the competence of
a court to determine whether a dispute is a legal one, (2)
acceptance of the competence of a court to determine whether
the dispute is justiciable within the terms of the arbitration
treaty, (3) a provision for settlement by the International
Court of Justice or its President of disagreements on the
composition of the arbitral tribunal or other procedural
matters, and (4) an undertaking for judicial settlement
whenever negotiation or arbitration fails.

7. Judicial settlement

“Japan (SR.18, pp. 11-12, SR.21, pp. 17-21, SR.24, p. 10),
Italy (SR.21, pp. 8-9), United States of America (SR.22,
p- 18), Sweden (SR.22, pp. 25-27), United Kingdom (SR.24,
p. 8), and Australia (SR.24, pp. 19-20): Committee should
appeal for the acceptance of the compulsory jurisdiction of
the International Court of Justice, with as few reservations
as possible. Nigeria (SR.18, p. 10): appeal to all States to
make morc use of the International Court of Justice, where
appropriate, having regard to the provisions of its Statute,
particularly Article 36.

“Romania (SR.19, pp. 13-14), Union of Soviet Socialist
Republics (SR.20, pp. 6-7, SR. 22, p. 26), Poland (SR.20,
pp. 8-10), Lebanon (SR.21, pp. 21-23), Czechoslovakia
(SR.21, pp. 25-26), Burma (SR.21, pp. 26-27), Ghana
(SR.22, pp. 6-7, 8), India (SR.23, pp. 8-9), and United Arab
Republic (SR.24, pp. 5-6) : the Committec should not appeal
to States to accept the compulsory jurisdiction of the Interna-
tional Court of Justice. Dahomey (SR.23, p. 11): the best
solution would be to affirm the principle of voluntary ac-
ceptance of the jurisdiction of a supreme international
tribunal, but it would be difficult to agree on a text, so
Article 2, paragraph 3, and Articles 33 and 36 of the Charter
should be reaffirmed.

“France (SR.21, pp. 16-17), Mexico (SR.22, p. 14),
Yugoslavia (SR.23, p. 12) and United Arab Republic (SR.24,
pp. 5-6) supported including a reference to the International
Court of Justice.

“United States of America (SR.22, p. 19) and United
Kingdom (SR.24, pp. 7, 21) opposed the phrase "if the parties
agree that it is essentially legal in nature’ in paragraph 3
of the three-Power draft.

““8. Advisory opinions of the International Court of Fustice

“Mexico (SR.22, p. 13) and United States of America
(SR.22, p. 17) referred to advisory opinions as a means of
settlement of disputes.

“9. Revised General Act for the Pacific Settlement of International
Disputes
“Ttaly (SR.21, p. 13) referred to the Revised General Act.
Sweden (SR.22, p. 25) suggested an appeal to States to
accede to it.

10, Resort to regional agencies or arrangements

“Italy (SR.21, p. 12), Ghana (SR.22, p. 7), Sweden
(SR,22, p. 25) and United Arab Republic (SR.24, p. 5)
supported the reference to regional agencies or agreements.

“11. Setilement through Uniled Nations organs

“Italy (SR.21, pp. 5, 10-12), France, (SR.21, p. 16),
Mexico (SR.22, pp. 12-13), Sweden (SR.22, p. 25), Canada
(SR.23, p. 5), Guatemala (SR.23, p. 5), United Kingdom
(SR.24, p. 9), and Australia (SR.24, p. 15): the role of
United Nations organs, in particular the Security Council
and the General Assembly, should not be overlooked.

“D. Corollaries of the obligation of peaceful settiement

““1. Obligation not to aggravate the situation

“Yugoslavia (SR.18, p. 7, SR.23, pp. 12-13), Nigeria
(SR. 18, p. 9), Romania (SR.19, p. 13) and Ghana (SR.22.
p- 7) expressed support for a provision on the subject.
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““2. Disputed clauses in agreements and conventions

“Netherlands (SR.19, p. 10, SR.24, pp. 11-13), Italy
(SR.21. p. 8), France (SR.21, p. 16), United States of
America (SR.22, p. 18), United Kingdom (SR.24, p. 9) and
Australia (SR.24, p. 15) supported the Netherlands amend-
ment. Lebanon (SR.24, p. 14) suggested adding ‘and relating
to social. cultural or scientific questions’ after ‘under the
auspices of the United Nations’ in the Netherlands amend-
ment, in order to make it more acceptable to the General
Assembly. (For States which opposed an appeal for accept-
ance of the compulsory jurisdiction of the International
Court of Justice, see under section C.7 above).

‘3. Elections to the International Court of Fustice

“Lebanon (SR.21, p. 23), Burma (SR.21, p. 26), Ghana
(SR.22, pp. 6, 8) and United Arab Republic (SR.24, p. 6):
the situation would be improved if the Court were made more
representative of the different legal systems of the world.

“United States of America (SR.22, p. 17) and United
Kingdom (SR.24, p. 9): a provision on the subject would be
superfluous.

““4. Progressive development and codification of international law
“Ghana (SR.22, p. 9), Mexico (SR.22, p. 12) and Yugo-
slavia (SR.23, p. 12): facilitating the process of shaping in-
ternational law would contribute to the settlement of disputes.

““5. Provision that recourse to peaceful settlement does not
derogate from sovereignty

“France (SR.21, p. 15), United States of America (SR 22,
p- 18), United Kingdom (SR.24, p. 9), and Australia (SR.24,
p- 14) supported the French amendment.

“Union of Soviet Socialist Republics (SR.22, p. 29):
the French amendment is somewhat vague and has little
relevance.”





