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of the Memorial), and to two documents filed by the Mexican Agent and
containing the evidence of several witnesses interrogated in 1929. In all these
papers no mention is made of soldiers, but only of bandits. It is only in affidavits
sworn by claimant and her brother-in-law in the year 1924 that the view is
taken that the men who killed Mr. Kidd belonged to the Mexican Army.

The Commission cannot but accept the contemporary version.
5. This being the case, the claim can only, according to the fourth sub-

division of Article 3 of the Convention, be allowed if it has been established that
any omission or negligence in taking reasonable measures to suppress the
insurrections, risings, riots or acts of brigandage in question, or to punish those
responsible for the same, has existed on the part of the competent authorities.

As regards this point, all the documents, mentioned in the preceding para-
graph are unanimous in stating that the authorities, after having been informed,
at once took prompt and energetic action. The Governor instructed the Military-
authorities to pursue the bandits and, if the culprits were caught, to shoot them
at once. The result was that six or eight men were arrested and executed.

For this reason the Commission cannot admit that the authorities have been
to blame. They obviously did all that was in their power and their diligence
was crowned with success. The claim is therefore not covered by subdivision 4
of Article 3, nor by any other provision of the Convention.

It is not without reluctance that the Commissioners have been led to this
conclusion. There is no doubt that Mr. Kidd was murdered in a most brutal
manner, that by this atrocious act a young and prosperous family was entirely
ruined and that an unfortunate widow and five minor children were left
without means of subsistence. The Commissioners would heartily welcome any
way which might be found to give compensation to this unhappy widow, but
they deeply regret that, acting in a judicial function and tied to the wording
of the Convention, they are not at liberty to grant an award.

6. The claim is disallowed.

DAVID ROY (GREAT BRITAIN) v. UNITED MEXICAN STATES

(Decision No. 33. April 24, 1931, majority decision. Pages 39-42.)

RES JUDICATA.—EFFECT OF AWARD RENDERED BY MEXICAN NATIONAL CLAIMS
COMMISSION. Prior to the date of the compromis, a claimant had received 15,000
pesos Mexican on account of his claim from the Mexican Government, filed
his claim with ihe Mexican National Claims Commission, a domestic tribunal,
and received an award of 60,000 pesos Mexican from the Commission, less the
15,000 pesos Mexican previously paid. Motion to dismiss claim, filed in sum
of 103,601 pesos Mexican, disallowed, but tribunal will take into consideration
in decision on the merits the prior judgment of the Mexican National Claims
Commission.

Cross-reference: Annual Digest, 1931-1932, p. 39.
1. This claim is presented on behalf of Mr. David Roy. for losses and dama-

ges sustained by him on his farm known as "Très Hermanos" in the Munici-
pality of Camoa, District of Aldama, State of Sonora.

It is alleged that in March 1913, revolutionary forces under the command of
General Benjamin Hill entered upon the claimant's property and took posses-
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sion of all the cattle, the wheat crop from the previous year, which was stored,
and turned his horses loose into the wheat which was about to be harvested.
General Hill forcibly discharged the farm superintendent and put in his place
a Mr. Bias Gil, as representative of the State of Sonora.

On the 9th March, 1914, Mr. Roy filed, with the British Vice-Consul, a
claim for 197,258 pesos Mexican, but subsequently, after the 30th August, 1919.
the date of the Decree of the Mexican Government establishing the National
Claims Commission, he filed a claim with the Mexican National Claims Com-
mission for a sum of $103,601.00 pesos, Mexican currency. After consideration
thereof by that Commission he was awarded on the 17th July, 1925, a sum
of $60.000.00 pesos Mexican. The claimant had received previously to this
award $15,000.00 pesos, Mexican currency, but this, by the terms of the Award,
was to be taken as in part liquidation of the Award of $60,000.00 pesos Mexican.
No sums whatever were paid by the Mexican Government to Mr. Roy after
the date of the Award before referred to. The British Government now claim
the sum of $103,601.00 pesos Mexican less $15.000.00 pesos Mexican already
received as aforesaid.

2. The Mexican Agent has lodged a Motion to Dismiss the present claim
on the ground that the Commission is not competent to take cognizance of this
case, because the claim had been settled by the decision of the Mexican National
Claims Commission, by reason of the claimant having expressly agreed with
this decision and by his having received $15,000.00 pesos Mexican as part of
the compensation awarded to him.

3. The Mexican Agent stressed bis point orally by arguing that since the
National Commission had rendered a decision, and since Mr. Roy had signified
his conformity thereto, he could not now claim compensation for losses or
damages, but only the execution of a judgment, which falls outside the juris-
diction of the Anglo-Mexican Speci.il Claims Commission. This Commission
was, in the opinion of the Agent, here faced by "res judicata", a matter it was
not competent to adjudge for a second time. Mr. Roy's claim had become
merged in the Award of the National Claims Commission, and payment of the
amount, therefore, would become the subject of direct negotiations between
the two Governments, but could not be asked before this International Tri-
bunal.

4. The British Agent denied that the claim had been liquidated. He pointed
out that the judgment of the National Commission was dated the 17th July,
1925, that the first payment had been made previously, and that since then
no other payment had followed. He—the British Agent—was not asking for
the execution of a judgment, but for compensation for the losses suffered by
Mr. Roy. He therefore did not claim the unpaid balance of the amount of
$60,000.00 pesos Mexican, but $103.601.00, that being the amount originally
asked by claimant before the National Commission, less $15,000.00 pesos.
The Agent could not find a single clause in the Convention, which would
prevent the Commission from taking cognizance of a claim, in which the
National Commission had rendered a decision. He was not appealing from
that decision, but had filed an original claim of the same nature as many
others.

5. The Commission are called upon to answer this fundamental question:
what is the relation between themselves and the Mexican National Claims
Commission? They believe that the answer to that question can only be
found in the Convention.
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The National Commission was created, functioned and rendered judgments
before the Claims Convention was entered into. If the intention of the contract-
ing Parties had been that the work of the National Commission was in any
way to interfere with the jurisdiction of the International Tribunal which they
were about to create, it would have been natural to expect that they would
have expressed their intention in the Convention. This was not done, and it
was even agreed in Article 6 that no claim shall be set aside or rejected on
the ground that all legal remedies had not been exhausted prior to the presen-
tation of the claim.

The absence of any clause establishing a connexion between the jurisdiction
of the one Commission and that of the other, may be easily explained if the
reason which gave rise to the Convention be taken into consideration.

The National Commission was an institution which had to examine and
decide all claims for compensation for revolutionary losses and damages,
whether suffered by Mexican citizens or by aliens. It seems obvious that the
various Claims Conventions were concluded because the foreign Governments
desired that a means of redress of another character be open to their subjects
for the adjustment of their claims. This means of redress was found in an
International Commission possessing a strong neutral element.

In this respect the Convention gave to British subjects a right which they
did not possess under the Decree which created the National Commission, and
one not possessed by Mexican citizens either. In another respect they also
received a new right in so far as the payment of the compensation was no
more an act, dependent on the discretion of one Government or on that of the
authorities of one State, but was converted into an international liability, i.e.,
a liability of one State towards another State.

The majority of the Commissioners hold the view that, had the two Govern-
ments desired to exclude from these rights British subjects who had already
applied to the National Commission, this would certainly have been expressed
in the Treaty.

The view taken in this case by the Mexican Government, would mean that
those British subjects, who—at a time when no other court existed—had
resorted to the National Commission, had ipso facto and beforehand waived
rights which the Convention subsequently concluded gave to their compatriots.

The majority of the Commission cannot concur in this opinion, and they
can find in the Convention no stipulation supporting it. For this reason they
cannot admit that the jurisdiction of the Commission is limited to the claims
not submitted to the National Commission, or not adjudicated upon by that
body.

This opinion is not affected by a claimant's agreement to the award, in this
case given before the Claims Convention was concluded, i.e., at a moment
when alien claimants could seek no other means of redress than the National
Commission. Moreover, the total amount of the award has not been paid, and
the Commission would, by declaring themselves incompetent, place the clai-
mant, as regards the unpaid balance, in a weaker position than that he would
have found himself in had he not sued before the National Commission, and in
a weaker position than those claimants to whom our Commission has granted
or may grant awards.

In taking the view that the jurisdiction of the National Commission can have
no legal or other bearing, originating in the treaty, on the acts of this Commis-
sion, the majority at the same time fully realize that the judgments of the
former may have great weight for the decisions of the lat'er. principally because
the examination of claims by the National Institution took place at a time less
remote from the occurrence underlying the claim.



DECISIONS 147

For this reason the decision already delivered in the claim of Mr. Roy will
have to be carefully studied as it may furnish valuable material for judgment
on the claim on its merits.

At the same time, the Commission wish it to be understood that the amount
already received by claimant, will of course be taken into consideration in
fixing any award which the Commission may feel justified in allowing.

6. The Motion to Dismiss is disallowed.
The Mexican Commissioner expresses a dissenting opinion.

CARL OLOF LUNDHOLM (GREAT BRITAIN) v. UNITED MEXICAN
STATES

(Decision No. 34, April 28, 1931. Pages 43-44.)

RESPONSIBILITY FOR ACTS OF FORCES.—MILITARY ACTS. Held, no responsibility
existed for acts of forces engaged in a battle taking place in the course of a
rebellion, whether such forces be governmental or rebel.

The Memorial filed by the British Agent claims compensation for damages
suffered by the claimant, Carl Olof Lundholm, a British naturalized subject, to
his house at Coyoacan during a battle in February 1915 between the Constitu-
tionalist forces and the Zapatista aimy, and for the robbery and destruction
of the furniture and fittings of the house by Zapatistas, who afterwards took
possession of the house.

The Memorial sets out the facts relative to the acquirement of the house
and furniture and relates the occurrences giving rise to the claim. In Febru-
ary 1915 the Constitutionalist forces were established on the River Churubusco
and a battle was fought between them and the Zapatista army on the ranch
"Tasquena". During the battle the house suffered serious damage, its walls and
roof being pierced by shells. The Zapatistas, in order to dislodge the Constitu-
tionalist forces from Coyoacan, took possession of the house. They took away
all movables and destroyed the installation of water and light and carried
away the iron-work of the doors and windows. The claim was for a total of
17,670 pesos (Mexican gold) arrived at as set out in the Memorial.

2. The claim was partly heard on its merits by the Commission during the
term of the Convention, dated the 19th November, 1926, and further hearing
was adjourned for the cross-examination of witnesses. This having taken place,
also under the Convention of the 19th November, 1926, the claim came up for
further and final hearing before the Commission under the Convention dated
the 5th December, 1930. as now constituted.

3. The British Agent then stated that he did not desire to argue further the
rase, because if the damage was caused by Constitutionalist forces, it must be
considered as the consequence of a lawful act of war, and if it was caused by
Zapatistas, it did not fall within subdivision 4 of Article 3 of the Convention
of the 5th December, 1930, as the fighting itself proved that there was no
negligence on the part of the Government.

4. The Mexican Agent did not, in these circumstances, address any argu-
ment to the Commission on the merits of the claim, but asked the Commission
in its decision to classify Zapatistas, the Mexican contention being that these


