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the Panamanian Government, but no contract had been signed. She was
appointed by Presidential Decree nr. 60 of May 13, 1918, signed by President
Valdés, and officially accepted her appointment on June 10, 1918.

In the month of July certain correspondence took place between the Secretary
of Instruction, Sefior Andreve, and the directress, which led to her being dis-
missed by Presidential Decree nr. 116 of July 30, 1918, signed by President
Urriola. The claimant alleges that this dismissal was without just cause and in
violation of a contract and without any breach thereof on her part.

She claims $5,000 for injury to reputation: $16,200 for salary and living
allowance for five years, from which sum she deducts $540 being two months
salary and living allowance received for the months [of] June and July 1918,
and $4,900 earned by her otherwise, leaving a sum of $10,760; and $106 for
cost of transportation from Panama to New York; making a total of $15,866.

A contract has not been produced and the defendant Government denies the
alleged contractual relations.

In her aflidavit of November 24, 1931, the claimant states: that she was
offered a written contract; that she informed the Consul General of Panama at
New York that she would accept the contract, if she found the living conditions
in the school building desirable; that upon arrival in Panama she found them
such; that she received her official appointment and accepted it. She further
states that when she was received by President Valdés she communicated to
him her satisfaction of the living conditions and her acceptance of the contract
and that he expressed his pleasure thereat.

In the absence of other evidence and against the denial of the defendant
Government these statements cannot prove that the alleged contract did
materialize ; moreover, in a letter to the editor, published in the Parnama Weekly
News, and put in evidence by the defendant Government, the claimant mention-
ed on August 15, 1918, that she had been offered a contract but had refused
to accept it.

In the course of the pleadings the American Agent argued that at any rate
a contract for one year was entered into by the claimant being appointed on an
annual salary and accepting such appointment. There is however nothing
to show that Miss Brown’s position as Directress of the Girls’ Normal School
at Panama was governed by other conditions than those resulting from the
appointment in the usual form, which she accepted.

It has further been contended on behalf of the claimant that anyhow her
dismissal disregarded her rights under that appointment, as she was not subject
to discretionary removal under art. 629 sub 18 of the Administrative Code,
but was in the class of employees which can only be dismissed for the reasons
given in art. 414 of that code. Miss Brown’s correspondence however makes
it clear, that she was engaged in a political controversy in violation of art.
423, and was subject to removal therefor under art. 424.

The claim must be disallowed.

WALTER A. NOYES (UNITED STATES) . PANAMA

(May 22, 1933, dissenting opinion of Panamaman Commissioner, undaled.
Pages 190-194.)

JurispicTion, OBJECTION TO: CLAIMS ARISEN AFTER SIGNATURE OF CLAIMS
CONVENTION.—INTERPRETATION OF TREATIEs: TErwms. Held that Commis-
sion has jurisdiction to entertain claims arisen after signature of Claims
Convention, July 28, 1926: clear wording of article VII.
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ProTECTION OF ALIENs: MoB VIOLENCE, ProsecutioN oF OFFENDERs. Acts
of violence committed June 19, 1927, by mob attending political mecting.
No increase of police force before crowd became unruly. Active police
protection of claimant when attacked. No prosecution of assailants. Held
that neither mere fact of aggression which could have been averted by
sufficient police force, nor failure, 1n prevailing conditions, to institute prose-
cution against assailants make government liable for damages under inter-
national law.

Cross-references: Annual Digest, 1933-1934, pp. 252-254; Comisién General
de Reclamaciones entre Panamd y Estados Unidos de América, Reclamacién
del Norteamericano Walter A. Noyes, Registro No. 5. (Publicacién Oficial,
Panama, 1934.)

Bibliography: Hunt, Report, pp. 196-197; and *‘The United States-Panama
General Claims Commission”, Am. J. Int. Law, vol. 28 (1934), pp. 67, 73;
Borchard, ‘“The United States-Panama Claims Arbitration”; Am. J. Int.
Law, vol, 29 (1935), p. 101; Friede, “Dic Enischeidungen . ..”, Z.a.6.R.u.V.,
Band V (1935), pp. 453, 460-461.

The Agents, by consent of the Coinmission, filed memoranda in lieu of oral
arguments on the issues raised in the pleadings. Oral arguments were presented
on March 23, 1933, on the question of jurisdiction.

In this case a claim is made against the Republic of Panama by the United
States of America on behalf of Walter A. Noyes, who was born, and has ever
remained, an American citizen. The sum of $1,683 is claimed as an indemnity
for the personal injuries and property losses sustained by Mr. Noyes through the
attacks made upon him on June 19, 1927, in, and in the neighborhood of, the
village of Juan Diaz, situated not far from Panama City. The claim is based
upon an alleged failure to provide to the claimant adequate police protection,
to exercise due diligence in the maintenance of order and to take adequate
measures to apprehend and punish the aggressors.

The facts in this claim occurred after the signing of the convention to which
this Commission owes its jurisdiction and the only article of the convention
referring to such claimsis art. VII, which says:

“The High Contracting Parties agree to consider the decision of the Commis-
sion as final and conclusive upon each claim decided, and to give full effect
to such decisions. They further agree to consider the result of the proceedings
of the Commission as a full, perfect and final settlement of every such claim
upon either Government, for loss or damage sustained prior to the exchange of
the ratifications of the present Convention. And they further agree that every
such claim, whetlier or not filed and presented to the notice of, made, preferred
or submitted to such Commission, shall from and after the conclusion of the
proceedings of the Commission, be considered and treated as fully settled,
barred, and thenceforth inadmissible. provided in the case of the claims filed
with the Commission that such claims have been heard and decided.

“The provision shall not apply to the so-called Colén Fire Claims, which
will be disposed of in the manner provided for in art. I of this Convention.”

Counsel for the United States has argued that the Commission has jurisdic-
tion to decide this claim, because, whereas art. I of the convention fixes the
date (November 3, 1903) since which. claims must have arisen in order to be
within the jurisdiction of the Commission, but is silent on the date before which
such claims must have arisen, art. VII shows that claims arising before the
exchange of ratifications are within the jurisdiction of the Commission.

The Agent for Panama, whilst recognizing that the Panamanian Govern-
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ment has also filed claims arising after the signing of the convention, has contend-
ed that the Commission has no jurisdiction with regard to such claims. He
referred to the claims convention between the United States and Mexico of
September 8, 1923, the wording of which has to a certain extent been followed
in the convention between Panama and the United States. Art. VII of the
convention of September 8, 1923, contains an express provision giving the
Commission constituted under that convention jurisdiction to decide claims
arising after the signature of the convention. This provision was not inserted
in the draft of the present convention and the Agent submitted that the reference
to such claims which is found in art. VIII of the claims convention of September
8, 1923, was inadvertently copied in art. VII of that draft. He admitted however
that the draft had been presented by the American Government and that,
although, as the result of negotiations between the two Governments, the
extent of the jurisdiction of the Commission as foreseen in the draft was modified,
the question now under examination was not discussed in the course of these
negotiations.

Art. VII of the convention between the United States and Mexico provides
that claims for loss or damage accruing after the signing of the convention may
be filed at any time during the period fixed in art. VI for the duration of
the Commission and it also provides that, should at the end of that same
period any such claim or claims not be decided as specified in art. VI, the
Government will by agreement extend that period for such time as is necessary
to hear, examine and decide such claim or claims. Whereas, therefore, that
convention provides a complete machinery for the filing and deciding of
claims arising after the signing of the convention, the convention between the
United States and Panama contains no provisions on the subject. As, moreover,
art. I of this convention confers upon the Commission jurisdiction over claims
“filed by either Government within the time hereinafter specified” and as
art. VI specifies a time with regard only to claims arising before the signing
of the convention, the jurisdiction of the Commission over Mr. Noyes’ claim
would seem to be excluded by the convention but for the provision of art. VII,
to which the Commission has to give effect according to its meaning. It may be
conceded that, by reason of the absence of any reference in the preceding
articles to claims arising between the signing of the convention and the exchange
of the acts of ratification, the inclusion of such claims within the jurisdiction of
the Commission is somewhat out of place in this article, but nevertheless the
article clearly recognizes such jurisdiction and an interpretation to the contrary
would be altogether inconsistent with its wording.

Accordingly the Commission decides that it has jurisdiction to entertain the
claim.

The village of Juan Diaz has only a small population, but on June 19, 1927,
several hundreds of adherents of the party then in control of the Government
had gathered there for a meeting. The police on the spot had not been increased
for the occasion; it consisted of the usual three policemen stationed there. In
the course of the day the authorities in Panama City learned that the crowd
in Juan Diaz had become unruly under the influence of liquor. The chief of
the police, General Pretelt, thereupon drove thither with reinforcements.

After a careful examination of the evidence produced by both Agencies the
Commission feels no doubt as to the facts concerning the incidents in which
Mr. Noyes became involved on that day. These facts can be concisely stated
as follows:

At about 3:00 p.m. the claimant passed through the village in his automobile,
on his return to Panama City from a trip to the Tapia River bridge. In the
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center of the village a crowd blocked the road and Mr. Noyes stopped and
sounded his hormn, whereupon the crowd slowly opened. Whilst he was progress-
ing very slowly through it, he had 1o stop again, because somebody lurched
against the car and fell upon the running-board. Thereupon members of
the crowd smashed the windows of the car and attacked Mr. Noyes, who was
stabbed in the wrist and hurt by fragments of glass. A police officer who had
been giving orders that gangway should be made for the automobile, but who
had not before been able to reach the car, then sprang upon the running-
board and remained there, proteeting the claimant and urging him to get
away as quickly as possible. He remained with Mr. Noyes, until the latter
had got clear of the crowd. At some distance from Juan Diaz the claimant was
further attacked by members of the same crowd, who pursued him in a bus
and who forced him to drive his car off the road and into a ditch. He was
then rescued by General Pretelt who, having come from the opposite direction,
had, after reaching the plaza of the village, returned upon his way in order
to protect Mr. Noyes against his pursuers.

The facts related above show that in both instances the police most actively
protected the claimant against his assailants and that in the second instance the
protection was due to the fact, thal the authorities sent reinforcements from
Panama City upon learning that the conditions in Juan Diaz rendered assist-
ance necessary. The contention of the American Agent however is, that the
Panamanian Government incurred a liability under international law, because
its officials had not taken the precaution of increasing for that day the police
force at Juan Diaz, although they knew some time in advance that the meeting
would assemble there.

The mere fact that an alien has suffered at the hands of private persons an
aggression, which could have been averted by the presence of a sufficient police
force on the spot, does not make a government liable for damages under
international law. There must be shown special circumstances from which
the responsibility of the authorities arises: either their behavior in connection
with the particular occurrence, or a general failure to comply with their duty
to maintain order, to prevent crimes or to prosecute and punish criminals.

There were no such circumstances in the present case. Accordingly a lack
of protection has not been establishecl.

The claim is also based upon the failure of the Panamanian authorities to
prosecute the perpetrators of the aggressions upon the claimant. It is a fact that
no prosecutions were instituted. Taking into account however the conditions
under which the events had taken place, the Commission cannot conclude
to a liability of the Panamanian Government in this respect.

The claim is disallowed.

Dissenting opinion of Panamanian Commissioner

The undersigned in concurring in the above decision considers it pertinent
to state that he is not able to agree on the question of jurisdiction for the follow-
ing reasons.

It is unquestionable that the convention of July 28, 1926, contains two provi-
sions which have a contradictory text. According to article VI, damages on
which claims are based must have accrued prior to the signing of the convention.
Article VII refers to claims for loss or damage sustained prior to the exchange
of ratifications of the convention. How this contradiction occurs can only be
explained by the fact that the Panama-United States General Claims Conven-
tion of 1926 was substantially copied from the Mexico-United States General
Claims Convention of September 8, 1923; that the latter compact had an
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article, the seventh, which permitted the presentation of claims arising out
of damages sustained after the signing of the convention; that such article
seventh of the Mexican-American Convention was suppressed in the Panama-
United States Convention and that article VIII of the convention between
Mexico and the United States, was left in the convention with Panama as
article VII, without advertency of the fact that it contained a phrase which
was incompatible with the suppression agreed upon.

It would seem, therefore, that if in negotiating the Panama convention, the
clause was suppressed which allowed claims for loss or damage accruing after
the signing of the compact, the intention of the High Contracting Parties was
that claims should be restricted to those in which the loss or damage accrued
before such signing and not afterwards.

Moreover, the undersigned Commissioner entertains the opinion that apart
from the intention of the parties, as gathered from the antecedents of the conven-
tion, the nature of the two conflicting texts would also indicate that article VI
should prevail over article VII, because the latter deals with the effect of the
proceedings and decisions of the Commission while the former deals with the
question of terms. Therefore, in determining the term within which a certain
claim must have arisen in order to be admissible, it would appear to be more
natural to follow the provision dealing with the general subject of terms than
following another provision dealing with some other subject. In support of
this reasoning, it may be noted that article VII of the Panama convention
would have been more in harmony with the other provisions therein if the
phrase above referred to had been omitted.

LETTIE CHARLOTTE DENHAM AND FRANK PARLIN DENHAM
(UNITED STATES) ». PANAMA

(May 22, 1933. Pages 244-246.)

ProTECTION OF AL1ENs: MURDER, PROSECUTION, PUNISHMENT OF OFFENDER.
Murder in March, 1918, of employer by discharged employee, promptly
sentenced to 18 years and 4 months imprisonment. Release after 3 years
and 1 month due to reductions under Panamanian Penal Code and general
Panamanian law. Held that, though original sentence was not inadequate by
international standards, reduction by general law enacted on occasion of
Armistice following World War resulted in inadequate punishment for which
Panama liable. Damages allowed for each of claimants.

Cross-references: Annual Digest, 1933-1934, pp. 248-249; Comision General
de Reclamaciones entre Panama y Estados Unidos de América, Reclamacién
de los Norteamericanos Lettie Charlotte Denham y Frank Parlin Dcnham,
Registro No. 6. (Publicacién Oficial, Panama, 1934.)

Bibliography: Hunt, Report, p. 246, and “The United States-Panama General
Claims Commission”, Am. J. Int. Law, vol. 28 (1934), pp. 68-69; Borchard,
“The United States-Panama Claims Arbitration”, Am. J. Int. Law, vol.
29 (19353), pp- 101, 102; Friede, ‘“Die Entscheidungen . . ., Z.a.6.R.u.V., Band
V (19353), pp- 461-462 ; Annual Digest, 1933-1934, p. 249.

In March 1918, in the Province of Chiriqui, Panama, Segundo Gonzilez,
a discharged employee of James F. Denham, waylaid and murdered his former
employer.

Gonzalez was promptly arrested, tried and convicted. He was sentenced to
imprisonment for 18 years and 4 months. After serving three years and a month



