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already received the money equivalent of all that they had to lose, and all
that they in fact did lose, namely, requisitioned ships.

It follows that the claimants herein, the American shareholders of the
British corporations owning these ships, have failed to establish any loss or
damage suffered by them as such shareholders and resulting from Germany's
acts in destroying these vessels.

Wherefore the Commission decrees that the Government of Germany is
not, under the Treaty of Berlin of August 25, 1921, obligated to pay to the
Government of the United States any amount on behalf of the claimants
herein or any of them on account of the claims asserted in these three cases.

Done at Washington April 21, 1926.
Edwin B. PARKER

Umpire

WINTHROP C. NEILSON (UNITED STATES) v. GERMANY

(April 21, 1926, pp. 670-674.)

DAMAGE: RULE OF PROXIMATE CAUSE.—EVIDENCE: REPORT OF SURVEY,
AFFIDAVIT, EVIDENCE TAKEN IN MUNICIPAL COURT, MARINE PROTEST
BEFORE CONSULAR AGENT. Alleged damage to American vessel through
strain while escaping from German submarine on August 6, 1918. Held
that damage, if any. was direct result of German attack (proximate cause) ;
but that no evidence brought of actual damage to vessel. Evidence: see supra.
Cross-references: A.J.I.L., Vol. 20 (1926), pp. 790-791; Annual Digest,

1925-26, pp. 254-255.

PARKER, Umpire, rendered the decision of the Commission.
This case is before the Umpire for decision on a certificate of the National

Commissioners certifying their disagreement.
The claim is put forward on behalf of Winthrop C. Neilson, an American

national, who is alleged to have been the owner of the American Steamship
Mohegan, which he claims was damaged while escaping from a German
submarine off the coast of Virginia on August 6, 1918. From the record it
appears, however, that only the naked legal title to this ship was in Neilson.
who held it for and in the interest of the Republic Mining & Manufacturing
Company, an American corporation, of which Neilson is president, the entire
capital stock of which is, and in 1918 was, owned by the Aluminum Company
of America. In view of the disposition which will be made of this case, this
variance between the allegations and the proof as to the true ownership of
the vessel is not material.

From the record as now presented, including the evidence filed on April
15, 1926, it appears that the Mohegan was a wooden vessel originally built in
Michigan in 1894, rebuilt in 1917, and brought down from the Great Lakes
and placed in the South American trade. On August 6. 1918, the Mohegan,
while on her fifth voyage for claimant, bound from New York for Paramaribo,
Dutch Guiana, heard firing not far from Diamond Shoals Lightship at 2.25
o'clock p. m. At 2.30 p. m. the Mohegan saw a steamer in ballast running
toward the light vessel, which was about eight miles distant. The officers of
the Mohegan then saw flashes from the submarine's guns but the outline of
the submarine was very indistinct. The master of the Mohegan turned the
ship instantly and increased her speed to the limit, starting for Cape Hatteras
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and getting as close to the shoals as possible, intending to beach his ship
rather than abandon her. About 2.45 p. m. the steamer in ballast which had
been attacked by the submarine blew up and disappeared. Immediately
thereafter two shells struck close to the Mohegan; about 15 shells were sent
after her, the last about 3.10 p. m. The submarine could then be seen about
three or four miles astern, pushing a great wake ahead of her. The Mohegan
was then getting into shoal water, and the submarine evidently concluded
that it could not safely pursue her farther. The Mohegan turned back and put
into Norfolk, where temporary repairs were made by her crew; on the fourth
day she resumed the voyage to Paramaribo, where the crew made other minor
repairs; and she reached New York again in October, 1918.

The claim is made that in escaping from the submarine, which the record
identifies as German Submarine L-140, it was necessary for the Mohegan to
increase the speed of her engines from 64 revolutions per minute with a steam
pressure of 135 pounds to 95 revolutions per minute with a steam pressure
far beyond the point of safety and that as a result of the strain to which the
engines, boilers, and in fact the whole vessel were subjected she was greatly
damaged, her seaworthiness impaired, and her market value greatly reduced,
to the claimant's damage in the sum of $65,889.87.

The German Agent contends that the damage complained of can not be
attributed to Germany's act as the proximate cause and hence that under
the Treaty of Berlin, as heretofore construed by this Commission, Germany is
not obligated to make compensation for such damage.

This contention is rejected. If the allegations with respect to damage are
true, then the damage was a direct result of the act of the German U-boat
in attacking the Mohegan. The fact that the U-boat failed to overhaul and
destroy the Mohegan is immaterial. 11 is obvious that the master of the Mohegan
exercised good judgment in running away in an attempt to save his ship, which
proved successful, even though she may have been damaged in the attempt.
Had one of the shells struck and damaged the Mohegan, it would not be
contended that this damage did not result from Germany's act. By the same
token, whatever damage the Mohegan sustained through strain in escaping
from the pursuit of the German U-boat under a running fire of shells is clearly
attributable to Germany's act.

The question remains, To what extent, if at all, was the Mohegan damaged
in escaping from the German submarine?

The evidence first submitted on this issue was meager and unsatisfactory.
The claim is made that the condition of the ship resulting from the strain
imposed in escaping from the submarine was such as to necessitate extensive
repairs and rather than incur these expenses the owner sold her in the latter
part of 1918 for 1150,000.00. The difference between the selling price and
the book value of the vessel prior to the damage complained of is the principal
amount claimed. Obviously this does not meet any accepted rule for measuring
damages. At the time of the sale of the Mohegan by the claimant, shortly after
the signing of the Armistice, wooden ships, especially those of the age of this
one, not equipped for trans-Atlantic service, were not in great demand. Her
sale for $150,000.00 does not in itself imply that she was in a damaged
condition.

There was submitted, however, the report of a survey made by Cox &
Stevens under date of October 25, 1918, reciting that "the vessel is not in
seaworthy condition, and could noi be put in such shape without very con-
siderable expense, if at all". There has lately been submitted a recent affidavit
of Irving Cox, of the firm of Cox & Stevens, giving an estimate of the cost of
placing the vessel in a seaworthy condition and expressing the opinion as an
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expert that the condition of the vessel in October, 1918. might to a material
extent be due to strains incurred while escaping from the submarine. There
is also in the record a statement from one Peter Baumer, a lawyer, that "After
the vessel returned to New York a survey was held, and it was found that
it would cost more than $50,000 to put the vessel in the same condition she
was in before she was chased by the submarine, and that it would take more
than two months to make the said repairs." The record is significantly silent
with respect to the name and address of the individual making this survey and
the report thereof is not in the record and its absence is unaccounted for.

It does not appear that the claimant made any material repairs to the
Mohegan between August 6, 1918 (the date of her encounter with the sub-
marine), and the date of her sale by him; nor does it appear that the Northland
Navigation Company, Incorporated, the purchaser of this vessel from the
claimant, made any substantial repairs to her subsequent to her purchase
and prior to her sailing from New York on her last voyage. She was placed by
her purchaser in the South American trade and on her first voyage out of
New York was burned in the harbor of Rio de Janeiro in August, 1919,
becoming a total loss. At the time of her loss she was insured, and her owners
became involved in litigation over this insurance in the courts of New York
(see Northland Navigation Company, Inc., v. American Merchant Marine
Insurance Company of New York (1925), 214 N. Y. App. Div. 571). The
evidence taken in that litigation throws a flood of light on the condition of the
Mohegan following her escape from the German submarine. Her master testified
that when the ship left New York she was "to all appearances in first-class
condition"; that after the ship sailed from New York for Rio de Janeiro she
encountered heavy weather and as a result sprung a leak and was compelled
to put in to Paramaribo for repairs. The chief engineer, who was also chief
engineer at the time of the Mohegan's encounter with the German submarine,
testified that when near Trinidad the ship ran into a hurricane and turned
about and went with the weather for something like 36 or 37 hours. In his
testimony he referred to the ship's experience with the German submarine
as follows: "When we came down to the Virginia Capes, a German submarine
chased us, and we got back into Newport News again. * * * We laid in
there something like six or seven days, until the coast was clear, and then we
started off again". There is not a suggestion here that the ship suffered any
damage as a result of her encounter with the submarine.

John W. Brewster, a marine surveyor and appraiser of New York, testified
to having made a survey of this vessel on December 11, 1918, prior to her sale
by the present claimant, and to having found her "in A-l condition for a
ship of her age, and she did not show any strain". He stated unequivocally
that she was then in a seaworthy condition.

The marine protest made by the master and signed also by the first officer,
the chief engineer, and the boatswain, before the American Consular Agent at
Paramaribo on February 24, 1919, when she was on her last voyage, recites
that when she sailed from New York "the said ship was then tight, staunch,
and strong" and so forth. A similar recital is found in the marine protest
made before the United* States Consul at Rio de Janeiro.

After carefully weighing all of the testimony presented, the Umpire decides
that the claimant has failed to discharge the burden resting upon him to
prove that the Mohegan sustained any damage from the attempt to escape
from the German submarine on August 6, 1918.

Wherefore the Commission decrees that the Government of Germany is
not obligated to pay to the Government of the United States any amount on
behalf of Winthrop C. Neilson, the claimant herein, or on behalf of the
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Republic Mining and Manufacturing Company, for whose account and
benefit he held title to the Mohegan, because of the damages alleged to have
been sustained by the Mohegan.

Done at Washington April 21, 1926.
Edwin B. PARKER

Umpire

ARTHUR SEWALL AND COMPANY ET AL.
(UNITED STATES) v. GERMANY

(April 21, 1926, pp. 681-685; Ceitificate of Disagreement by the National
Commissioners, February 17, 1926, pp. 674-681.)

PROCEDURE: MOTION TO RECONSIDER AWARD; CONFIRMATION OF AWARD.—
DAMAGE: (1) MATERIAL DAMAGE, (2) FRUSTRATION OF CONTRACT OBLIGA-
TIONS, (3) FREIGHT MONEY LOST, (4) DESTRUCTION OF LIEN, PROPERTY INTER-
EST IN CARGO.—DAMAGES: MARKET-VALUE.—APPLICABLE LAW: TREATY OF
BERLIN, MUNICIPAL LAW FICTIONS. Sinking by German cruiser on January
28, 1915, of American vessel. Award on October 30, 1925, by American
and German Commissioner for market-value of vessel less amount paid
by insurers. Motion by American and German Agent to reconsider award
and determine whether Germany also liable for freight money lost less
amount received from insurer. Held that, under Treaty of Berlin, Germany
liable for material (physical) damage to tangible things, not for consequential
damage through frustration of contract obligations (reference made to
Administrative Decision No. VII, see p. 203 supra); and that, since freight
money due only on delivery of cargo, claimants at time of sinking had yet
no lien on cargo for freight money and, thus, no property interest in cargo
itself, for destruction of which they can recover (cf. Administrative Decision
No. VII); and that Germany, in destroying vessel, did not accept delivery
or assume contract: Treaty of Berlin applicable, not municipal law fiction.
Award of October 30. 1925, confirmed.
Cross-reference: A.J.I.L., Vol. 20 (1926), pp. 601-605.
Bibliography: Kiesselbach, Problème, p. 121.

Certificate of disagreement by the National Commissioners

The Agent of the United States and the Agent of Germany have submitted
to the Commission for its determination the claim in this case for loss of
freight in the sum of 139,759.54, and the American Commissioner and the
German Commissioner, having been unable to agree on the question of the
liability of Germany for this loss or any part of it under the Treaty of Berlin,
hereby certify that question to the Umpire for decision.

The facts upon which this question arises are briefly as follows:
On November 19, 1925, the Agents of the two Governments joined in a

request to the Commission which reads as follows :
"The Agent of the United States and the Agent of Germany respectfully request

that the Honorable Commission reconsider the award entered under date of
October 30, 1925, in the amount of $91,450.00, with interest thereon at the rate
of five per cent per annum from January 27, 1915, in a claim of the United States
of America on behalf of Arthur Sewall and Company, a co-partnership, individually
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