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From what has been said, it is evident that the award is regular upon its
face, and that there does not appear upon the record any matter from which
it can fairly be concluded that the Commissioners either abused their discretion
in appraising the evidence or were guilty of manifest error in reaching the
amount of their award.

It remains to deal with the claimant's reservation in accepting the award
and with the effort to reach a settlement. Neither of these seems to me to be
of legal significance. It must be obvious that a claimant cannot bargain with
the Commission with respect to its judgment. Unless there be error in the
proceedings sufficient to warrant a rehearing, a statement by a claimant that
he accepts an award under protest and will apply further to the Commission
is without legal force. The infirmity in the American Agent's position with
respect to the purposed compromise with the claimant is that the record con-
tains nothing with respect to it, and that, in any event, an effort to compromise
with a claimant whose case is in judgment is necessarily extra judicial and
cannot, in the nature of things, affect the validity of the antecedent judicial
prcceeding.

For these reasons I am of opinion and decide that the proceedings may not
be reopened and that the decision of the Commission as made must stand.

Done at Washington this 29th day of July, 1935.
Owen J. ROBERTS

Umpire

KATHARINE M. DRIER (UNITED STATES)
v. GERMANY

(January 29, 1936, pp. 1082-1083; Certificate of Disagreement by the two National
Commissioners, December 4, 1935, p. 1081.)

PROCEDURE: REHEARING AFTER FINAL JUDGMENT, ORAL COMPROMISE BETWEEN
DIPLOMATIC REPRESENTATIVES, EQUITY. — JURISDICTION. Request for
rehearing after final judgment on ground that negotiations for compromise
between diplomatic representatives of two governments (see headnote
preceding previous decision, p. 127 supra) led to oral agreement. Held that
request should be dismissed: (1) Commission without authority to enforce
agreements other than between Agents, (2) no basis in equity: claimant
failed to place alleged agreement in'record before German answer to original
petition of November 18, 1932 (see same headnote, p. 127 supra).

Certificate of Disagreement by the Two National Commissioners

The American Commissioner and the German Commisioner have been
unable to agree upon the action to be taken by the Commission on the petition
filed by the American Agent on November 22, 1935, on behalf of the claimant.
Katherine M. Drier, requesting that the decision of the Commission rendered
by the Umpire on July 29, 1935, dismissing her petition for a rehearing be
reopened and that the aforesaid petition for a further award be adjudicated
on the grounds now urged.

The American Commissioner endorses and supports this pending petition
on the grounds therein set forth, and as presented in the printed brief filed
therewith by the American Agent.
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The German Commissioner, on the other hand, opposes the granting of
said petition on the grounds set forth in the reply thereto filed by the German
Agent on December 2, 1935, wherein he requests that the petition be dismissed
for the reasons therein set out.

Moreover, both Commissioners are agreed that inasmuch as this petition
concerns a decision of the Umpire following the certification to him of this
case for decision on an earlier petition, it seems a matter of orderly procedure
that the Umpire should render the decision of the Commission on the present
petition.

Accordingly, the National Commissioners hereby certify to the Umpire
for decision the questions raised by the pending petition and the reply thereto
in this case.

Chandler P. ANDERSON
American Commissioner

Dr. Victor L. F. H. HUECKING

German Commissioner
Washington, D.C., December 4, 1935.

Opinion of the Commission upon the Petition for Rehearing Filed by the Claimant
November 22, 1935

The claimant has filed a further petition for rehearing in the above numbers. "
The respondent has filed a reply submitting the matter to the Commission and
praying that the petition be dismissed. The national commissioners have
certified their disagreement to me under date of December 4, 1935. The cer-
tificate is attached hereto.

By the supplemental pleading the claimant details certain negotiations
which occurred between the filing of the petition for rehearing of November
18, 1932 and the filing of Germany's answer thereto on July 2, 1934. It is made
to appear that, in an effort to end the labors of the Commission in the spring
of 1933 negotiations were had between the parties looking to the entry, by
agreement, of orders for additional award in certain cases theretofore deter-
mined and others then pending. The showing is that the two governments, by
their authorized agents, orally agreed that this claim, amongst others, should
be submitted to the Commission for a further award of 3$16O,OOO but that the
German Agent refrained from signing, and refused to sign, an agreed statement
of facts for submission to the Commission in the premises.

The averment of the present petition is that the claimant, in consideration
of the oral agreement between the governments, abandoned certain claims
she was then prosecuting through diplomatic channels and changed her position
for the worse. It is claimed that the agreement constituted an accord and
satisfaction. In the opinion rendered upon the prior petition of November 18.
1932, reference was made to these negotiations in connection with claimant's
arguments and they were referred to as abortive. It was also there stated that
the record contained nothing concerning them or any agreement of compromise
and that, in any event, a claim based upon an attempted compromise with
the holder of a judgment was ineffectual to impeach the proceedings leading
up to the judgment.

The position of the claimant in the present application is not clear. The
relief asked is that the cause be reopened for a further hearing. In this respect
this petition does not differ from its predecessor. If, however, the prayer

a Note by the Secretariat, Original report: Docket Nos. 4712 and 11485, List
Nos. 11290 and 19733.
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should be granted the function of the Commission would be to reconsider
upon the original record, or upon that record as it might now be supplemented,
the question of the measure of damages to which the claimant is entitled. But
if there has been an accord and satisfaction, as asserted in the petition, this
could not be done. Upon the theory of accord and satisfaction the petitioner
would be entitled to a judgment for $160,000 but the Commission is, as I
understand it, without the authority of a court to enforce agreements made
between the diplomatic representatives of the two governments. Thus, if a
new cause of action is asserted, based upon an agreement between the diplomatic
representatives of the two governments, I think the Commission is entirely
without authority to enter a decree based thereon. It can act only upon the
agreements of the national agents accredited to represent the respective nations
before it. On the other hand, if the matters now alleged are put forward
as an additional basis in equity for the reopening of the former order of the
Commission I find myself at a loss to know why, between March 1933 and July
1934 they were not placed in the record, for, during that entire period, it was
open to the petitioner to supplement her pleading and to permit Germany to
answer on the pleading so supplemented instead of answering only the original
petition alleging other grounds foi relief.

In either view, therefore, I think the Commission cannot consider the
petition now under review and that it must be dismissed.

Done at Washington, D.C., January 29, 1936.
Owen J. ROBERTS

Umpire

LEHIGH VALLEY RAILROAD COMPANY, AGENCY OF CANADIAN
CAR AND FOUNDRY COMPANY, LIMITED, AND VARIOUS UNDER-

WRITERS (UNITED STATES) v. GERMANY

(Sabotage Cases, December 15, 1933, pp. 1115-1128; Certificate of Disagreement,
October 31, 1933, pp. 1084-1106; Additional Opinion of German Commissioner,

s.d., pp. 1106-1108; Supplemental Opinion by the American Commissioner,
November 27, 1933. pp. 1108-1115.)

PROCEDURE: REHEARING AFTER FINAL JUDGMENT, FRAUD, COLLUSION, SUP-
PRESSION OF EVIDENCE; ROLE OF UMPIRE: CERTIFICATE OF DISAGREEMENT,
SIGNIFICANCE OF RULES OF PROCEDURE. Request filed May 4, 1933, for
rehearing after final judgment of October 16, 1930, on the ground that
Commission was misled by fraud and collusion on the part of witnesses and
suppression of evidence on the part of some of them. Held that no certificate
of disagreement required for decision by Umpire of question as to which
national Commissioners disagree: Rules prescribe certificate only for Com-
mission's convenience and for guidance of Agents, the Umpire's duty to
decide arising automatically, under Agreement of August 10, 1922, upon
his being apprised of disagreement (rules cannot contravene basic Agree-
ment).

JURISDICTION : COMMISSION'S POWER TO DECIDE ON OWN —, NATURE OF ITS
FUNCTION. — PROCEDURE: FINAL AND BINDING CHARACTER OF DECISIONS.
Held that Commission has power to pass upon extent of own jurisdiction
by interpretation of Agreement: Commission would otherwise be advisory


