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The orders of payments drawn by the minister of war and marine in favor
of Wetto are dated August 1, September 12 and 14, and October 19, 1899.

As appears from the dates of these orders, they are all subsequent to May 23,
1899, and consequently the examination of this claim does not belong to this
Commission, in conformity with article II of the protocol of Paris, which deter-
mines its jurisdiction, wherefore the Venezuelan arbitrator is of opinion that
the Commission should declare itself without jurisdiction to examine it.

(This opinion was concurred in by the French Arbitrator.)

ROGÉ CASE

Damages allowed for unlawful imprisonment

PAUL, Commissioner (for the Commission) :
From the documents presented following, the facts are proven:
That Dr. J. M. Aveledo, as attorney of Alfonzo Samterre and Carlos Luciani,

on the 17th of October, 1888, before the court of the first instance, of the first
judicial circuit of Ciudad Bolivar, instituted a suit for libel against Ernesto Rogé,
superintendent of the syndicate Alto Orinoco. The judge of the first instance
received testimony requested by the complainant and that of said Mr. Rogé, and,
not finding any merit from the summary proceedings to follow up the suit,
issued a decree on November 5 of said year discontinuing the action and
declaring that it did not injure the defendant in any manner as to his reputation.

This decision having been called to the attention of the superior judge in
the ordinary manner, the latter official by a decree dated January 7, 1889,
revoked the decree issued by the judge of the first instance and made an order
for detention against the citizen Ernesto Rogé. Dr. F. A. Hammer and Ramon
Barrios Gomez having certified that Rogé was suffering from rheumatism in
the praecordial region, which prevented him from remaining in the public jail
as a prisoner of that city, said superior judge made an order to the judge of the
first instance that he should transfer said Rogé to the hospital for men of that
city.

The judgment of the superior judge having been appealed from in turn by
Rogé, the record passed to the supreme court, which in a judgment dated
February 13, 1889, revoked in all its parts the judgment rendered by the supe-
rior court, and confirmed the decree issued by the court of the first instance on
November 5, 1888, ordering that the proper order be issued so that the defen-
dant, Rogé, might be placed at liberty, which order was made on the same day.
E. Rogé bases his claim for indemnity upon the injury, which he asserts was
committed against his person, in ordering his detention and committing him
to be deprived of his liberty for the space of thirty-seven days, the superior
judge of Ciudad Bolivar violating by this proceeding the definite provisions of
article 271 of the code of criminal procedure.

On July 4, 1892, Ernesto Rogé addressed himself to the minister of foreign
relations of France, asking that his claim be pressed against the Government of
Venezuela for damages and injuries which he estimated at the sum of 200,000
bolivars.

During the detention of Rogé notes were exchanged between the represen-
tative of France in Venezuela and the minister of foreign relations of the latter
country, the minister of France interposing his diplomatic action in order to
procedure the prompt release of Rogé and reserving in said notes all rights
concerning the moral and material satisfaction that the Government of France
on the one part, or Mr. Rogé on the other, might believe they were entitled to
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obtain from the Government of Venezuela with reference to the attempt
consummated against the liberty of a French citizen.

Proof also exists in the record, which shows that the President of the Republic
and the minister of foreign relations, then in authority, addressed themselves
by telegraph concerning the actions of the French minister to the president of
the State of Bolivar, asking the necessary information for a correct understand-
ing of the matter, of which demand the said representative was duly advised.
There exists also a telegram dated on January 16, from Mr. Saint Chaffray,
minister of the French Republic, addressed to Mr. Delort at Giudad Bolivar,
which says :

Relying upon the intentions and sentiments of equity of the Government, I do not
doubt that what is necessary will be done in order to assure Mr. Rogé of the benefits
of constitutional guaranties and, on this occasion, to give a new proof of its benevo-
lent intentions towards the Alto Orinoco Company.

The superior judge of Ciudad Bolivar, in ordering the detention of E. Rogé,
violated the provisions of articles 200 and 271 of the code of criminal procedure,
it being expressly provided by said articles that—•

In every case of discontinuance if the act in controversy has warranted the deten-
tion of the defendant, and if said detention has been effected, the person or persons
released from responsibility shall immediately be placed at liberty, under bond,
while the superior tribunals affirm or overrule the judgment as they are empowered
to do by this code.

Rogé not having been properly imprisoned in accordance with the discon-
tinuance of the judge of the first instance, because the committing magistrate
did not find any reason to order his detention in conformity with article 137
of said code, the superior judge could not order the arrest of the accused,
because he had not been put at liberty, but he ought to have limited himself
to referring his judgment to the supreme court, and until it was rendered final
by its confirmation it was the place of the committing magistrate or the judge
of the first instance to fulfill what had been definitely adjudged, and his place
to decree the detention of the accused.

The arbitrator considers this violation of the law as an unjust and illegal
act perpetrated by the superior judge of Ciudad Bolivar; but at the same time
he cannot help but appreciate the attitude of the judge of the first instance,
who in a truly justified and honorable judgment gave every sort of guaranty and
satisfaction. Likewise he considers the proceeding of the supreme court entirely
in accord with the law, and the acts which the President of the Republic and
his ministers of interior and foreign relations performed with all diligence in
order to satisfy as far as possible the demand of the minister of France in favor
of Rogé, showing without any doubt what the said representative expressed in
his telegram copied above, the good intentions and sentiments of equity of the Govern-
ment, and that the necessary steps were being taken to assure Mr. Rogé of the benefit of the
constitutional guaranties.

The amount of indemnity which is demanded is under every aspect dispro-
portionate, seeing, as it is demonstrated, that relief was sought to be given by
the National Government for the illegal act in question with the least possible
delay, and it was corrected by the judgment of the supreme court in the State
of Bolivar.

The Venezuelan Commissioner considers that it would be a reasonable and
equitable compensation for the damage suffered by Rogé on account of his
detention in the hospital of Ciudad Bolivar for thirty-seven days to award him
the sum of 10,000 bolivars.
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The French Commissioner concurred in this opinion, agreeing to reduce the
amount which, in his opinion, ought to have been allowed Rogé.

DECAUVILLE COMPANY CASE

Demand that claim be paid for the amount demanded in bonds of diplomatic
debt at 40 per cent of their fact: value refused. Held, that the Commission
had no jurisdiction to change manner of payment prescribed by protocol.

PAUL, Commissioner (for the Commission) :

This claim for indemnity is made up of the following amounts :

Balance of the debt of the Government of Venezuela to the Decauville Bolivars
association, due May 15, 1889 10,923.46

Installment due September 15, 1889 25,923.47
Interest at 6 per cent, in accordance with the liquidation 9,896.55
Difference on account of the value which is contained in the claim of the

bonds of the diplomatic debt, estimating them at 60 per cent . . . .31,162.32

77,905.80

The document presented in support of this claim consists of a contract made
between Mr. Alberto Smith, minister of public works, with the authorization
of the President of the Republic, and the Vicomte Gonzague de la Baume, as
representative of the Decauville du Petit Bourg Company, whereby the indebted-
ness which said company held against the Government of Venezuela for the
sale of four iron bridges was liquidated and the amount of said indebtedness
was fixed at the sum of 77,770.39 bolivars, inclusive of interest to the dates of
the respective expirations of the three terms agreed on in said contract for
the total payment of the debt.

It appears from a communication addressed by the citizen minister of the
treasury to th,e minister of foreign relations, dated June 5 of the present year
and numbered 284, a copy of which has been transmitted to this Commission,
that the account which the representative of the Decauville Company makes
of the payments made by the Government of Venezuela, upon the dates there-
in indicated, on account of the debt, is correct, and the balance which results
as being owed on account of this debt at the date of the termination of the
respective obligations, amounting to 36,848.93 bolivars, is likewise correct.
Notwithstanding that the liquidation of interest made in the contract between
the minister of public works and the representative of the Decauville Company
was made at the rate of 6 per cent annually up to the dates established for the
subsequent payments of the debt, there is no proof that it was agreed to make
any agreement in the future for interest upon the sums which might remain
owing at the same rate, wherefore the rate established by this Commission
ought to govern in this case; that is to say, that in the cases in which there is
no express agreement concerning interest there will be allowed upon liquidated
debts or obligations for loans of cash at the legal rate of 3 per cent, in conformity
with article 1720 of our code, which is in accord with article 1907 of the French
civil code. This liquidation being carried into effect from the respective dates
upon the balances which have remained owing, a result of 4,530.85 bolivars
is obtained.

The contention which the claimant makes that he should be allowed 40 per
cent more upon the amount of the principal debt and upon the interest because
of the fact that the payment was made, in conformity with the terms of the


