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Preliminary	Decisions

Décisions	préliminaires

eritrea-ethiopia Claims Commission

decision number 1 of august 2001

décision numéro 1 d’août 2001
Jurisdiction	of	the	Commission—jurisdiction	o�er	claims	related	to	the	conflict	

between	Eritrea	and	Ethiopia—claims	related	to	e�ents	that	occurred	after	May	1998	
until	the	effecti�e	repatriation	of	all	prisoners	of	war	(POWs)—repatriation	of	POWs	
included	 in	 the	disengagement	measures	 to	end	 the	conflict—no	 jurisdiction	o�er	
claims	relating	to	the	interpretation	or	implementation	of	the	agreement	between	the	
Parties .

Compétence	de	la	Commission—compétence	s’agissant	des	réclamations	relati�es	
au	conflit	entre	l’Érythrée	et	l’Éthiopie—réclamations	relati�es	aux	é�énements	sur�enus	
postérieurement	à	mai	1998	et	jusqu’au	rapatriement	effectif	de	tous	les	prisonniers	de	
guerre—rapatriement	 des	 prisonniers	 compris	 dans	 les	 mesures	 de	 désengagement	
pour	mettre	fin	au	conflit—absence	de	compétence	s’agissant	des	réclamations	relati�es	
à	l’interprétation	et	à	la	mise	en	œu�re	de	l’accord	de	paix	entre	les	Parties .

The Commission’s mandate/Temporal scope of Jurisdiction
Under	Article	5(1)	of	the	Agreement	of	December	12,	2000	(“The	Agree-

ment”),	the	Commission	has	jurisdiction	o�er	“all	claims	for	loss,	damage	or	
injury	by	one	Go�ernment	against	the	other,	and	by	nationals	(including	both	
natural	and	 juridical	persons)	of	one	party	against	 the	Go�ernment	of	 the	
other	party	 .	 .	 .	that	are	(a)	related	to	the	conflict	that	was	the	subject	of	the	
Framework	Agreement,	the	Modalities	for	its	Implementation	and	the	Cessa-
tion	of	Hostilities	Agreement,	and	(b)	result	from	�iolations	of	international	
humanitarian	law,	including	the	1949	Gene�a	Con�entions,	or	other	�iolations	
of	international	law .”

A. No Supervisory Jurisdiction Over Interpretation or 
Application of the December Agreement

The	 Commission	 decides	 that	 claims	 regarding	 the	 interpretation	 or	
implementation	of	the	Agreement	as	such	are	not	within	this	grant	of	juris-
diction .	Such	an	important	grant	of	jurisdiction	cannot	be	implied .	Neither	
the	text	of	Article	(5)1	nor	any	other	part	of	the	Agreement	gi�es	such	a	super-
�isory	 role	 to	 the	Commission .	This	contrasts	with	 the	 jurisdiction	of	 the	
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Iran-United	States	Claims	Tribunal,	which	was	expressly	authorized	to	decide	
disputes	regarding	the	interpretation	and	application	of	the	Claims	Settlement	
Declaration .

B. Claims Arising During the Conflict

The	Commission	belie�es	that	the	central	reference	point	for	determin-
ing	the	scope	of	its	mandate	under	Article	(5)1	of	the	Agreement	is	the	conflict	
between	the	parties .	In	the	o�erall	context	of	the	rele�ant	documents	cited	in	
Article	(5)1,	 the	Commission	understands	this	to	mean	the	armed	conflict	
that	began	in	May	1998	and	was	formally	brought	to	an	end	by	the	Agreement	
on	December	12,	2000 .	There	is	a	presumption	that	claims	arising	during	this	
period	“relate	to”	the	conflict	and	are	within	the	Commission’s	jurisdiction .

C. Claims After December 2000

The	Commission	has	concluded	that	certain	claims	associated	with	e�ents	
after	December	12,	2000	may	also	“relate	to”	the	conflict,	if	a	party	can	dem-
onstrate	that	those	claims	arose	as	a	result	of	the	armed	conflict	between	the	
parties,	or	occurred	in	the	course	of	measures	to	disengage	contending	forces	
or	otherwise	to	end	the	military	confrontation	between	the	two	sides .	These	
might	include	for	example,	claims	by	either	party	regarding	alleged	�iolations	
of	international	law	occurring	while	armed	forces	are	being	withdrawn	from	
occupied	territory	or	otherwise	disengaging	in	the	period	after	December	12,	
2000 .	Any	such	claims	must	be	filed	within	the	filing	period	established	by	
the	Agreement .	Moreo�er,	as	noted	in	Part	A	abo�e,	the	Commission	does	not	
ha�e	jurisdiction	o�er	claims	for	alleged	breached	of	the	Agreement .

D. Claims Before May 1998

The	Commission	belie�es	that	Claims	arising	prior	to	May	1998	are	of	
a	different	character	and	do	not	come	within	its	jurisdiction .	Logically,	such	
claims	cannot	“relate	to”	the	conflict	in	the	direct	sense	indicated	abo�e	for	
certain	claims	arising	after	December	12,	2000,	because	the	armed	conflict	
that	is	the	central	focus	of	the	Commission’s	jurisdiction	had	not	yet	occurred .	
Accordingly,	the	Commission	must	examine	whether	there	are	other	ways	to	
interpret	the	term	“related	to”	that	would	be	in	harmony	with	the	term’s	ordi-
nary	meaning	and	the	purpose	and	structure	of	the	December	Agreement .

In	their	papers	and	in	oral	argument,	both	Parties	recognized	that	this	
concept	might	be	gi�en	broad	 interpretations	 that	would	bring	within	 the	
Commission’s	jurisdiction	long-standing	legal	contro�ersies,	not	just	going	
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back	to	July and August 1997, but perhaps going back for decades.1 Neither 
Party	 suggested	 that	 the	 Commission	 adopt	 such	 a	 broad	 interpretation .	
Indeed,	such	an	interpretation	could	not	be	effecti�ely	implemented	gi�en	the	
limited	capacity	and	resources	of	the	fi�e-member	claims	commission	created	
by	the	December	12	Agreement .	Howe�er,	the	arguments	presented	in	support	
of	jurisdiction	o�er	e�ents	prior	to	May	1998	did	not	indicate	to	the	Commis-
sion	any	principled	way	to	interpret	the	text	to	a�oid	this	extreme	result,	a	
result	apparently	not	intended	by	either	Party .

Moreo�er,	the	Commission’s	mandate	under	Article	5	must	be	construed	
so	as	to	be	in	harmony	with	the	o�erall	institutional	structure	established	by	
the	Agreement .	In	this	regard,	the	Parties	ga�e	two	other	institutions	clear	and	
expansi�e	mandates	regarding	e�ents	that	occurred	before	the	outbreak	of	the	
armed	conflict .	It	is	difficult	to	see	how	this	Commission	could	inquire	into	
and	pass	judgement	regarding	e�ents	prior	to	May	1998	and	without	running	
afoul	of	the	mandates	of	these	other	bodies .

For	example,	during	oral	argument,	it	was	urged	that	certain	claims	aris-
ing	before	May	1998	should	fall	within	the	Commission’s	jurisdiction .	How-
e�er,	these	disputes	essentially	resulted	from	the	Parties’	disagreements	o�er	
the	location	of	their	boundary .	Article	4	of	the	Agreement	creates	a	neutral	
Boundary	Commission,	and	gi�es	to	that	Commission	alone	the	responsibility	
for	determining	the	boundary .	It	would	not	be	consistent	with	the	structure	
created	by	the	Agreement	for	this	Commission	to	attempt	to	arbitrate	a	dispute	
that	has	at	its	heart	the	question	of	the	correct	location	of	the	boundary .

The	Parties	assigned	other	important	responsibilities	regarding	e�ents	
prior	to	May	1998	to	yet	another	body .	Under	Article	3	of	the	Agreement,	an	
independent	impartial	body	appointed	by	the	Secretary-General	of	the	OAU	
is	to	carry	out	an	in�estigation	“on	the	incidents	of	6	May	1998	and	on	any	
other	incidents	prior	to	that	date	which	could	ha�e	contributed	to	a	misunder-
standing	between	the	parties	regarding	their	common	border,	including	the	
incidents	of	July	and	August	1997 .”	Again,	it	is	difficult	to	see	how	this	Com-
mission	could	exercise	jurisdiction	with	respect	to	the	e�ents	occurring	prior	
to	May	6,	1998	that	are	most	in	dispute	between	the	parties	without	running	
afoul	of	the	mandate	of	the	in�estigating	body	authorized	by	Article	3 .

Thus,	the	Parties	expressly	ga�e	to	mechanisms	other	that	this	Commis-
sion	the	primary	responsibility	for	deciding	questions	related	to	the	boundary	
and	for	assessing	the	character	and	consequences	of	contro�ersies	between	the	
Parties	before	the	outbreak	of	the	armed	conflict	in	May	1998 .	Gi�en	this,	the	

1	 See,	e .g .	Memorandum	of	the	State	of	Eritrea,	May	1,	2001	at	26,	(“certain	claims	
may	be	properly	compensable	before	the	Commission	e�en	though	they	concern,	in	part,	
e�ents	taking	place	prior	to	the	summer	of	1997	 .	 .	 .	it	is	difficult	to	state	categorically	any	
jurisdictional	time	frame	identifying	which	claims	are	suitable	for	consideration	by	this	
Commission .”);	Memorandum	of	the	Federal	Republic	of	Ethiopia,	June	15,	2001,	(‘The	
facts	and	e�ents	of	the	past	during	which	misunderstandings	arose	o�er	the	boundary	
reach	back	to	the	19th	century,	when	boundary	treaties	were	first	concluded .”)
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Commission	belie�es	that	it	would	not	be	proper	for	it	to	interpret	the	words	
of	Article	5	to	include	as	well	claims	for	�iolation	alleged	to	occur	before	the	
outbreak	of	the	armed	conflict	in	May	1998,	on	the	ground	that	those	claims	
“relate	to”	that	conflict .

*	*	*	*	*

decision number 2 of august 2001

décision numéro 2 d’août 2001
Organisation	of	the	work	of	the	Commission—classification	of	claims	by	sub-

ject—possibility	of	mass	claims	procedures	for	fixed	amount	compensation .
Organisation	du	tra�ail	de	la	Commission—classification	des	réclamations	par	

thèmes—possibilité	de	procédures	de	réclamations	collecti�es	pour	une	indemnité	fixe .

Claims Categories, forms and Procedures
A. Claims Categories

The	Commission	has	decided	that	claims	may	be	filed	in	the	following	
six	categories:

Category	1—Claims	of	natural	persons	for	unlawful	expulsion	from	the	
country	of	their	residence;

Category	2—Claims	of	natural	persons	for	unlawful	displacement	from	
their	residence;

Category	3—Claims	of	prisoners	of	war	for	injuries	suffered	from	unlaw-
ful	treatment;

Category	4—Claims	of	ci�ilians	for	unlawful	detention	and	for	injuries	
suffered	from	unlawful	treatment	during	detention;

Category	5—Claims	of	persons	 for	 loss,	damage	or	 injury	other	 than	
those	co�ered	by	the	other	categories;

Category	6—Claims	of	Go�ernments	for	loss,	damage	or	injury .

B. Mass Claims Procedures/Fixed Amount Compensation

The	Commission	has	decided	to	establish	a	mass	claims	process	under	
which	claims	of	persons	in	Categories	1—5	may	be	filed	for	fixed	amount	com-
pensation .	The	Parties	shall	prepare	claims	forms	for	all	such	claims,	using	
forms	to	be	established	by	the	Commission .	Specified	data	deri�ed	from	those	
forms	may	be	filed	with	the	Commission	in	electronic	form	pursuant	to	guid-
ance	the	Commission	will	pro�ide .

Each	Party	will	group	its	claims	in	each	Category	in	sub-categories	that	
it	selects,	in	such	a	manner	that	each	sub-category	contains	all	of	that	Party’s	
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claims	in	that	Category	alleged	to	arise	from	a	particular	�iolation	of	interna-
tional	law	and/or	from	the	same	e�ents .

Subject	to	further	decisions	by	the	Commission,	fixed	amount	compensa-
tion	shall	be	a�ailable	in	two	tiers	depending	on	the	type	of	e�idence	a�ailable .	
The	amount	in	each	tier	shall	be	decided	by	the	Commission	after	recei�ing	
further	�iews	and	e�idence	 from	the	Parties .	Fixed	amount	compensation	
shall	be	a�ailable	in	accordance	with	procedures	to	be	established	in	Chapter	
Three	of	the	Commission’s	Rules	of	Procedure .

C. Other Claims

All	claims	in	Category	6,	and	those	claims	in	Categories	1	through	5	that	
seek	to	pro�e	actual	damages	or	otherwise	require	indi�idual	consideration,	
shall	be	filed	in	accordance	with	procedures	to	be	established	in	Chapter	Two	
of	the	Commission’s	Rules	of	Procedure .

*	*	*	*	*

decision number 3 of august 2001

décision numéro 3 d’août 2001
Remedies	for	the	�iolations—monetary	compensation .

Indemnisation	des	infractions—compensation	financière .

remedies
The	Commission	decides	 that,	 in	principle,	 the	appropriate	remedy	for	

�alid	claims	submitted	to	it	should	be	monetary	compensation .	Howe�er,	the	
Commission	does	not	foreclose	the	possibility	of	pro�iding	other	types	of	rem-
edies	in	appropriate	cases,	if	the	particular	remedy	can	be	shown	to	be	in	accord-
ance	with	international	practice,	and	if	the	Tribunal	determines	that	a	particular	
remedy	would	be	reasonable	and	appropriate	in	the	circumstances .

*	*	*	*	*

decision number 4 of august 2001

décision numéro 4 d’août 2001
Rules	 of	 procedure—compliance	 to	 international	 law	 rules—no	 decisions	 ex 

aequo et bono—substanti�e	e�idence	requested .

Règles	de	procédure—conformité	aux	règles	de	droit	international—pas	de	déci-
sions	ex aequo et bono—nécessité	de	fournir	des	preu�es	substantielles .
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evidence
The	Parties	are	reminded	that	under	Article	5(13)	of	the	Agreement	of	

December	12,	2000,	the	Commission	is	bound	to	apply	the	rele�ant	rules	of	
international	law	and	cannot	make	decisions	ex aequo et bono.	The	rules	that	
the	Commission	must	apply	include	those	relating	to	the	need	for	e�idence	to	
pro�e	or	dispro�e	disputed	facts .

The	Commission	therefore	calls	on	the	Parties	to	pay	particular	attention	
to	matters	related	to	e�idence	in	the	collection	and	preparation	of	claims .	The	
Commission	expects	the	Parties	to	de�elop	guidance	for	all	personnel	who	
collect	or	prepare	claims,	emphasizing	the	importance	of	e�idence,	and	indi-
cating	the	types	of	e�idence	potentially	a�ailable .

The	Commission	calls	on	Counsel	for	both	Parties	to	be	in	contact	regard-
ing	this	matter,	and	strongly	encourages	the	Parties	to	harmonize	the	guid-
ance	regarding	e�identiary	matters	that	each	Party	pro�ides	to	its	personnel	
who	collect	and	prepare	claims .

*	*	*	*	*

decision number 5 of august 2001

décision numéro 5 d’août 2001
Rules	 of	 procedure—possibility	 of	 claims	 under	 se�eral	 categories	 in	 a	 mass	

claims	process—�arious	le�els	of	fixed-sum	compensation	for	indi�iduals .
Règles	de	procédure—possibilité	d’introduire	des	réclamations	dans	plusieurs	

catégories	dans	 le	cadre	d’une	procédure	collecti�e—fixation	de	différents	ni�eaux	
d’indemnisation	pour	les	indi�idus .

multiple Claims in the mass Claims Process, fixed-sum 
Compensation at the $500 and $1500 levels, multiplier for 

Household Claims
On	the	basis	of	the	Parties’	submissions	before	and	during	the	hearing	of	

1—3	July,	2001,	and	the	post-hearing	submissions	filed	by	the	Federal	Demo-
cratic	Republic	of	Ethiopia	(7	August	2001)	and	the	State	of	Eritrea	(8	August	
2001)	in	response	to	the	Commission’s	letter	of	24	July	2001,	the	Commission	
decides	as	follows:

A. Multiple Claims in the Mass Claims Process

Noting	that	Article	5,	paragraph	1,	of	 the	Agreement	of	12	December	
2000	requires	the	Commission	to	entertain	“all	claims	for	 loss,	damage	or	
injury”	that	are	related	to	the	conflict	and	result	from	�iolations	of	interna-
tional	humanitarian	law,	the	Commission	decided	that	the	Parties	may	file	
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claims	on	behalf	of	an	indi�idual	national	in	more	than	one	of	the	Categories	
1—5	in	the	mass	claims	process .

B. Fixed-Sum Compensation at the  
$500 and $1500 Levels

Taking	into	account,	among	other	things,	that	the	Parties	may	file	mul-
tiple	claims	on	behalf	of	indi�idual	nationals	in	the	mass	claims	process,	the	
Commission	decides	that	the	le�el	of	the	first	tier	of	fixed-sum	compensation	
in	the	mass	claims	process	will	be	$500	per	indi�idual	national	and	the	le�el	
of	the	second	tier	will	be	$1500	per	indi�idual	national .	(The	two	tiers	remain	
as	described	in	Decision	Number	2 .)

As	set	out	in	paragraph	7	of	its	letter	of	24	July	2001,	the	Commission	will	
consider	establishing	additional	le�els	of	fixed-sum	compensation	for	claims	
categories	as	the	claims	process	de�elops	and	e�idence	is	filed .

C. Household Claims

Noting	the	Parties’	concurrence	that	a	multiplier	should	be	used	to	set	
the	fixed-sum	compensation	for	mass	claims	for	wrongful	expulsion	and	for	
wrongful	displacement	(Categories	1	and	2),	and	further	taking	note	that	most	
families	 in	Eritrea	and	Ethiopia	ha�e	children,	the	Commission	decides	to	
adopt	the	multiplier	of	three	(3) .

In	 response	 to	 questions	 raised	 in	 the	 post-hearing	 submissions,	 the	
Commission	further	decides:

(1)	 A	household	claim	for	expulsion	may	be	made	e�en	if	some	mem-
bers	of	the	household	were	not	expelled .
(2)	 A	household	expulsion	claim	and	an	indi�idual	expulsion	claim	for	
a	member	of	that	household	cannot	both	be	made .
(3)	 The	age	of	a	person	at	the	time	of	expulsion	controls,	i .e .,	a	person	
under	the	age	of	18	at	the	time	of	expulsion	is	within	the	household	e�en	
if	he	or	she	is	o�er	the	age	of	18	at	the	time	of	filing .

*	*	*	*	*

decision number 6 of 19 december 2005

décision numéro 6 du 19 décembre 2005
Proceedings—Withdrawal	of	a	claim	by	the	Claimant .

Procédure—Retrait	d’une	plainte	par	le	requérant .
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eritrea’s Claim 18

Eritrea’s	Claim	18	was	brought	before	the	Commission	by	the	Claimant,	
the	State	of	Eritrea	(“Eritrea”)	against	the	Respondent,	the	Federal	Democrat-
ic	Republic	of	Ethiopia	(“Ethiopia”),	pursuant	to	Article	5	of	the	Agreement	
between	the	Go�ernment	of	the	State	of	Eritrea	and	the	Go�ernment	of	the	
Federal	Democratic	Republic	of	Ethiopia	of	December	12,	2000	(“the	Agree-
ment”) .	The	Claimant	sought	compensation	for	losses	suffered	by	Eritrea	and	
its	nationals	and	agents	as	a	result	of	Ethiopia’s	alleged	breach	of	the	Telecom-
munications	Ser�ices	Agreement	of	September	27,	1993,	a	bilateral	agreement	
regulating	the	operation	of	telecommunications	between	the	two	nations	dur-
ing	the	1998—2000	international	armed	conflict	between	the	Parties .	Ethiopia	
denied	liability .

The	Commission	informed	the	Parties	on	August	29,	2001	that	it	intended	
to	conduct	proceedings	in	Go�ernment-to-Go�ernment	claims	in	two	stages,	
first	concerning	liability,	and	second,	if	liability	is	found,	concerning	damages .	
Eritrea	filed	its	Statement	of	Claim	18	on	December	12,	2001,	pursuant	to	Arti-
cle	5,	paragraph	8	of	the	Agreement .	Ethiopia	filed	its	Statement	of	Defense	
on	October	15,	2002 .	Eritrea	ad�ised	the	Commission	by	letter	accompanying	
its	Memorials	filed	on	No�ember	1,	2005	that	it	was	not	filing	a	Memorial	for	
Claim	18 .

The	final	round	of	hearings	on	liability	was	held	in	April	2005 .	At	the	
hearing	the	Commission	asked	Eritrea	how	it	wished	Claim	18	to	be	dealt,	
and	counsel	for	Eritrea	responded	that	“Eritrea	filed	the	statement	of	claim	but	
chose	not	to	proceed	with	it .”	(Transcript	at	p .	564)

Decision

In	 light	 of	 the	 history	 of	 this	 case	 as	 set	 out	 abo�e,	 the	 Commission	
decides	to	regard	Eritrea’s	Claim	18	as	withdrawn	by	the	Claimant .	No	Award	
will	be	issued .

(Signed)	Hans	�an	Houtte

President

Eritrea-Ethiopia	Claims	Commission

*	*	*	*	*

decision number 7 of 27 July 2007

décision numéro 7 du 27 juillet 2007
State	responsibility—question	of	the	extent	of	Eritrea’s	liability	to	pay	damages	

for	its	breach	of	the	jus ad bellum .	
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Legal	causation—degree	of	connection	depending	upon	nature	of	the	claim	and	
other	circumstances—measure	of	discretion	necessary	in	assessing	the	link	between	
delict	and	compensable	injury—choice	of	the	element	of	foreseeability	for	assessing	
proximity	between	cause	and	damage .

Extended	�iew	of	State	responsibility	not	supported	by	the	practice	of	States	—	
broad	categories	of	claims	traditionally	excluded	from	range	of	possible	damages	by	
war	claims	tribunals—no	reparation	determined	through	application	of	international	
law	re�ealed	by	pre�ious	practice—unusual	and	compelling	circumstances	leading	to	
United	Nations	Compensation	Commission’s	creation .	

Role	of	the	Security	Council—finding	of	jus ad bellum	breaches	not	regarded	as	
finding	that	Eritrea	initiated	an	aggressi�e	war	for	which	it	bears	extensi�e	financial	
responsibility .

Responsabilité	de	l’État—question	de	l’étendue	de	la	responsabilité	de	l’Érythrée	
de	 compenser	 les	 dommages	 résultant	 de	 la	 �iolation	 du	 jus ad bellum	 qu’elle	 a	
perpétré .

	Causalité	juridique—degré	de	connexion	dépendant	de	la	nature	de	la	réclama-
tion	et	d’autres	circonstances—part	de	discrétion	nécessaire	afin	d’établir	le	lien	entre	
le	délit	et	le	dommage	indemnisable—choix	de	l’élément	de	pré�isibilité	afin	d’é�aluer	
la	proximité	entre	la	cause	et	le	dommage .

L’option	d’une	responsabilité	étatique	étendue	n’est	pas	soutenue	par	la	pratique	
étatique—large	é�entail	de	plaintes	traditionnellement	exclues	de	la	gamme	des	dom-
mages	alloués	par	 les	 tribunaux	de	guerre—la	pratique	antérieure	ne	ré�èle	aucun	
cas	de	réparation	déterminée	par	l’application	du	droit	international—circonstances	
inhabituelles	et	incontestables	menant	à	la	création	de	la	Commission	d’indemnisation	
des	Nations	Unies .

Rôle	du	Conseil	de	sécurité—le	constat	de	�iolations	du	jus ad bellum	n’est	pas	
assimilé	au	constat	de	l’initiation	d’une	guerre	d’agression	par	l’Érythrée	pour	laquelle	
elle	aurait	une	responsabilité	financière	étendue .

Guidance regarding Jus ad Bellum liability
I. Introduction

1 .	 The	purpose	of	this	Decision	is	to	pro�ide	guidance	for	the	Parties’	
pleadings	and	arguments	in	the	final	round	of	hearings	of	these	proceed-
ings,	regarding	the	extent	of	Eritrea’s	liability	to	pay	damages	for	its	breach	
of	the jus ad bellum, the	law	regulating	resort	to	armed	force,	as	identified	
in	the	Commission’s	December	2005	partial	award	Jus ad bellum (Ethiopia’s	
Claims	1–8)	of	December	19,	2005 .

2 .	 As	 the	 Parties	 are	 aware,	 the	 Commission	 held	 four	 rounds	 of	
hearings	on	the	merits	of	both	Parties’	claims	between	No�ember	2002	and	
April	2005,	and	issued	numerous	partial	and	final	awards	following	those	
hearings .	These	resol�ed	the	merits	of	all	of	 the	Parties’	claims,	except	 for	
Ethiopia’s	claims	relating	to	Eritrea’s	�iolation	of	the jus ad bellum.
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3 .	 The	issue	of	the	extent	of	Eritrea’s	responsibility	in	this	regard	
per�ades	 Ethiopia’s	damages	claims .	Many	 rest,	 in	whole	or	part,	upon	
Ethiopia’s	contention	that	Eritrea	bears	liability	because	of	the	�iolation	of	
the jus ad bellum. These	claims	 included	 se�eral	 types	of	 injury	 that	 the	
Commission	earlier	found	did	not	in�ol�e	�iolations	of	 the	 law	regulat-
ing	armed	conf lict,	the	jus in bello. Among	these	are	losses	resulting	from	
shelling	 or	 incurred	 by	 internally	 displaced	 persons,	 deaths	 and	 injuries	
attributable	 to	 landmines,	and	other	damage	associated	with	both	Par-
ties’	military	operations .

4 .	 The	Commission	held	its	first	round	of	hearings	in	the	damages	
phase	of	these	proceedings	in	April	2007 .	Both	Parties	were	in�ited	at	that	
hearing	to	address	the	legal	extent	of	compensable	damage	resulting	from	its 
jus ad bellum partial	award .	At	the	hearing,	Ethiopia	contended	that	Eritrea	
bore	�ery	extensi�e	liability	on	account	of	this	�iolation .	Eritrea	contended	
that,	because	the	manner	in	which	Ethiopia	presented	its	claim	did	not	con-
form	to	the	Commission’s	procedural	instructions	prior	to	the	hearing,	the	
claim	should	be	dismissed	in	its	entirety .

5 .		 The	Commission	does	not	accept	either	�iew .	In	an	informal	meet-
ing	with	the	Parties	following	the	April	hearing,	the	Commission	informed	
them	as	follows:

The	Commission	does	not	regard	its	jus ad bellum finding	as	a	finding	that	Eritrea	
initiated	an	aggressi�e	war	for	which	it	bears	the	extensi�e	financial	responsibility	
claimed	by	Ethiopia .	At	the	same	time,	it	does	not	accept	Eritrea’s	argument	that	
there	is	no	financial	responsibility .	At	the	next	stage,	the	Commission	directs	the	
Parties	to	address	the	specific	extent	of	damage	that	is	reasonably	foreseeable/
proximately	caused	by	the	specific	finding	of	liability	made	by	the	Commission .	
The	Commission	does	not	expect	the	Parties	to	simply	repeat	the	arguments	
they	ha�e	made	at	the	current	stage .

6 .	 The	purpose	of	this	Decision	is	to	pro�ide	the	Parties	with	fur-
ther	guidance	regarding	these	matters .

II. Legal Causation

7 .	 The	Commission	regards	the	standard	of	legal	causation	to	be	rel-
e�ant	to	the	matters	at	issue .	Compensation	can	only	be	awarded	in	respect	
of	 damages	 ha�ing	 a	 sufficient	 causal	 connection	 with	 conduct	 �iolating	
international	law .	As	the	Parties	noted,	numerous	terms	ha�e	been	used	to	
describe	this	connection,	including	such	terms	as	reasonable,	direct,	proxi-
mate,	foreseeable	or	certain	(or	con�ersely,	unreasonable,	remote,	attenuated,	
or	speculati�e) .	As	both	Parties	acknowledged,	these	�arying	terminolo-
gies	often	pro�ide	limited	assistance	in	analyzing	specific	situations .11Both	

1	 See Marjorie	 M .	 Whiteman,	 III	 Damages in International Law	 pp .	 1766–1767	
(1943) .
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Parties	 also	 referred	 to	 a	 point	 noted	 by	 the	 International	 Law	 Com-
mission	 in	 its	Commentary	 to	 its	State	Responsibility	Articles—that	
“the	requirement	of	a	causal	link	is	not	necessarily	the	same	in	relation	to	
e�ery	breach	of	an	international	obligation .”2	The	degree	of	connection	may	
�ary	depending	upon	the	nature	of	the	claim	and	other	circumstances .	In	this	
regard,	some	writers	see	causation	being	more	readily	found	in	cases	in�ol�ing	
particularly	serious	�iolations	of	law .3

8 .	 Ethiopia	acknowledged	the	potential	 limitations	of	any	�erbal	
formulation .	Howe�er,	at	the	hearing,	it	maintained	that	the	�arying	formu-
lae	were	best	distilled	in	Whiteman’s	treatise	on	Damages in International 
Law—“that	damages	allowed	on	account	of	the	commission	or	omission	of	an	
act	gi�ing	rise	to	responsibility	generally	are	those	which	it	is	reasonable to	
allow .”4	While	acknowledging	its	debt	to	Whiteman’s	treatise,	the	Com-
mission	is	not	persuaded	that	her	formulation	is	the	best	way	forward .	The	
notions	of	“reasonableness”	or	“reasonable	connection”	rest	upon	a	subjec-
ti�e	concept—“reasonableness”—likely	to	be	hea�ily	shaped	by	the	decision-	
maker’s	culture	and	life	experience .	This	concept	has	a	significant	role	
in	some	national	legal	systems,	but	not	in	others .	Gi�en	this,	it	cannot	be	
seen	as	a	general	principle	of	law .	Moreo�er,	gi�en	the	�arying	approaches	
to	causation	adopted	by	differing	international	tribunals,	the	concept	has	not	
attained	the	status	of	a	customary	rule	of	international	law,	and	Ethiopia	did	
not	contend	that	it	was .

9 .	 For	its	part,	Eritrea	argued	that	the	connection	was	better	described	
in	the	more	familiar	lexicon	of	“proximate	cause,”	although	it	acknowledged	
that	 this	 term	 was	 not	 a	 perfect	 expression	 of	 the	 required	 relationship .	
Again,	this	formulation	is	not	a	general	principle	of	law	or	a	rule	of	custom-
ary	international	law,	and	Eritrea	did	not	contend	otherwise .	Indeed,	both	
Parties	�iewed	the	link	between	delict	and	compensable	injury	as	an	area	
in	which	judgment	was	required,	and	where	the	Commission	necessarily	
exercised	a	measure	of	discretion .

10 .	 Yet	 another	 approach	 is	 the	 concept	 of	 “direct”	 or	 “indirect”	
damages .	 In	 the	 historic	Alabama arbitration,	 the	arbitrators’	decision	 to	
exclude	“indirect”	claims	(for	losses	resulting	from	the	transfer	of	U .S .	ships	
to	the	British	flag,	increased	insurance	rates,	and	the	prolongation	of	the	war)	

2	 International	Law	Commission,	Articles on State Responsibility, Commentary to 
Art. 31, para. 10, reprinted in James	Crawford,	The International Law Commission’s Articles 
on State  Responsibility. Introduction, Text and Commentaries	pp .	204–205	(2002) .

3	 Arthur	W .	Ro�ine	&	Grant	Hanessian,	Toward a Foreseeability Approach to Causa-
tion Questions at the United Nations Compensation Commission, in The	United	Nations	Compen-
sation	Commission	[Thirteenth	Sokol	Colloquium]	pp .	235–236	(Richard	Lillich,	ed .	1995)	
[hereinafter	Lillich] .

4	 Whiteman,	supra note	1,	at	p .	1767	(emphasis	in	original) .
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was	crucial	in	a�oiding	possible	frustration	of	the	process .5	The	Treaty	of	Ver-
sailles	also	required	Germany	to	pro�ide	compensation	for	damage	“directly	
in	consequence	of	hostilities	or	of	any	operations	of	war .”6		Howe�er,	many	
tribunals	and	commentators	ha�e	criticized	this	approach,	finding	that	it	lacks	
analytical	power .	The	umpire	in	the	War-Risk Insurance Premium Claims case	
described	 the	 distinction	 as	 “frequently	 illusory	 and	 fanciful,”	 and	
urged	that	it	“should	ha�e	no	place	in	international	law .”7

11 .	 Notwithstanding	 these	 concerns,	 when	 the	 Security	 Council	
established	the	mandate	of	the	United	Nations	Compensation	Commis-
sion	(UNCC)	in	Resolution	687,	it	specified	that	the	UNCC’s	jurisdiction	was	
limited	to	“direct”	injury .8	Much	of	the	subsequent	work	of	 the	UNCC’s	
Go�erning	Council	and	of	 its	Panels	of	Commissioners	has	in�ol�ed	
line-drawing	to	determine	what	injury	is	deemed	“direct”	for	purposes	
of	Resolution	687 .9	The	UNCC’s	work	is	of	interest,	but	its	rele�ance	to	the	
present	question	is	uncertain .	In	addition	to	the	criticisms	noted	abo�e,	
the	 fundamental	 “line-drawing”	 decisions	 regarding	 the	 extent	 of	 direct	
injury	for	the	UNCC’s	purposes	ha�e	been	made	by	the	UNCC	Go�erning	
Council	in	light	of	reports	of	the	UNCC’s	Panels	of	Commissioners .	The	
Go�erning	Council	is	a	political	organ	that	has	operated	in	an	unusual	politi-
cal	and	factual	setting .	It	does	not	follow	judicial	processes	or	necessarily	
apply	 international	 law	 in	 its	decisions .10	 Thus,	 while	 the	 UNCC	 offers	
significant	precedents	in	many	areas,	its	decisions	regarding	the	scope	of	
“direct”	injury	must	be	assessed	with	care	and	in	light	of	their	context .

12 .	 Another	substantial	line	of	cases	finds	the	proper	test	of	the	con-
nection	between	delict	and	compensable	damage	to	be	whether	the	dam-
age	was	foreseeable	(or	sometimes,	“reasonably	foreseeable”)	to	the	per-
petrator	of	the	delict .	These	ha�e	included	awards	of	the	Samoan	Claims	
Commission,11	the	U .S .-Venezuelan	Mixed	Claims	Commission,12	the	Portu-

5	 1	John	Bassett	Moore,	International Arbitration	p .	646	(1898);	Whiteman,	supra 
note	1,	at	p .	1773 .

6	 Treaty	of	Versailles,	June	28,	1919,	225	Parry’s Consol. T.S.	189,	11	Martens Nou-
veau Recueil	(Ser .	3)	p .	323,	Part	VIII,	sec .	1,	Annex	I,	para .	9 .

7	 7	R .I .A .A .	p .	62,	quoted	in	Norbert	Wühler,	Causation and Directness of Loss as 
Elements of Compensability Before the United Nations Compensation Commission, in Lil-
lich,	supra note	3,	at	p .	231 .	See Report	by	Special	Rapporteur	of	the	International	Law	
Commission	(Arangio	Ruiz),	44	U .N .	GAOR	Supp .	No .	10	at	6,	U .N .	Doc .	A/CN	4/425	
(1989) .

8	 See Wühler,	supra note	7,	at	pp .	207,	231 .
9	 Wühler,	supra note	7,	at	pp .	207–209 .
10	 Michael	J .	Matheson,	Council	Unbound	p .	174	(2006);	Ro�ine	&	Hanessian,	supra 

note	3,	at	p .	238 .
11	 Joint	Report	No .	2	of	12	August	1904,	of	the	American	and	British	Commissioners,	

in Whiteman,	supra note	1,	at	pp .	1778–1781 .
12	 Roberts	Case	(U.S. v. Venez.),	Ralston’s	Report	p .	142 .
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go-German	Arbitral	Tribunal	case,13	and	the	Lighthouses	arbitration	between	
France	and	Greece .14

13 .	 Gi�en	this	ambiguous	terrain,	the	Commission	concludes	that	
the	necessary	connection	is	best	characterized	through	the	commonly	
used	nomenclature	of	“proximate	cause .”	In	assessing	whether	this	test	
is	met,	and	whether	the	chain	of	causation	is	sufficiently	close	in	a	par-
ticular	situation,	the	Commission	will	gi�e	weight	to	whether	particular	
damage	reasonably	should	ha�e	been	foreseeable	to	an	actor	committing	
the	international	delict	in	question .	The	element	of	forseeability,	although	
not	without	its	own	difficulties,	pro�ides	some	discipline	and	predictability	
in	assessing	proximity .	Accordingly,	it	will	be	gi�en	considerable	weight	in	
assessing	whether	particular	damages	are	compensable .

14 .	 The	Commission	notes	that,	in	many	situations,	the	choice	of	�er-
bal	 formula	 to	describe	 the	necessary	degree	of	connection	will	 result	 in	
no	difference	in	outcomes .	In	this	regard,	both	Parties	agreed	that	a	signifi-
cant	range	of	possible	damages	related	to	war	lie	beyond	the	pale	of	State	
responsibility .	Both	cited	with	appro�al	 the	decisions	of	the	American-
German	Mixed	Claims	Commission	established	in	1922,	which	excluded	
significant	 types	of	 claims,	 such	as	 increased	 li�ing	costs	 and	 trans-
portation	costs,	as	being	too	remote	from	particular	conduct	by	Germany .	In	
this	regard,	the	American-German	Commission	mirrored	other	war	claims	
tribunals	that	excluded	broad	categories	of	claims,	such	as	those	for	general-
ized	economic	damages,	increased	insurance	rates,	and	similar	matters .

III. Ethiopia’s Jus Ad Bellum Claims

15 .	 As	noted,	Ethiopia	claimed	for	extensi�e	damages	said	to	result	
from	Eritrea’s	breach	of	the	jus ad bellum. In	Ethiopia’s	�iew,	these	all	bore	a	
reasonable	connection	to	conduct	the	Commission	found	to	be	unlawful,	so	
that	Eritrea	should	bear	their	full	costs .	Ethiopia	maintained	that	the	legal	
consequences	of	the	Commission’s	Jus ad bellum partial	award	are	not	lim-
ited	to	the	times	and	places	specifically	mentioned	in	that	 partial	 award .	
Instead,	 Ethiopia	 contended	 that	 the	 jus ad bellum �iolation	 identi-
fied	by	the	Commission	“inescapably	resulted	in	this	wider	condition	[of	
wide	scale	hostilities]	and,	to	the	extent	that	there	is	loss,	damage	or	injury	
associated	with	it,	then	that	is	compensable .”15	In	this	connection,	Ethiopia	
referred	to	reparations	programs	following	the	First	and	Second	World	

13	 Naulilaa	Case,	2	R .I .A .A .	p .	1013 .	(“The	uprising	 .	 .	 .	thus	constitutes	an	injury	
which	the	author	of	the	initial	act	 .	 .	 .	should	ha�e	foreseen	as	a	necessary	consequence	
of	its	military	operations .”)	

14	 12	R .I .A .A .	p .	217	(1956) .
15	 Transcript	of	the	Eritrea-Ethiopia	Claims	Commission	Hearings	of	April	2007,	

Peace	Palace,	The	Hague,	at	p .	39	(Professor	Murphy) .
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Wars,	both	of	which	in�ol�ed	reparations	for	the	totality	of	the	conflict,	not	
just	the	initial	attacks	at	their	outset .

16 .	 Ethiopia	placed	particular	emphasis	upon	the	actions	of	 the	UN	
Security	Council	in	its	Resolutions	674	and	687,	regarding	Iraq’s	in�asion	
and	occupation	of	Kuwait .	As	noted	abo�e,	in	Resolution	687,	the	Security	
Council	stated	that	under	international	law,	Iraq	“is	liable	for	any	direct	loss,	
damage	or	injury	arising	in	regard	to	Kuwait	and	 third	States,	and	 their	
nationals	and	corporations	as	a	result	of	the	in�asion	and	illegal	occupa-
tion	of	Kuwait	by	Iraq .”	Counsel	for	Ethiopia	described	in	some	detail	how	
the	UNCC	had	defined	the	scope	of	Iraq’s	liability	pursuant	to	Resolution	
687	in	ways	that,	in	Ethiopia’s	�iew,	substantially	paralleled	its	jus ad bellum 
damages	claims .

17 .	 Eritrea	 acknowledged	 that	 Eritrea	 has	 an	 obligation	 to	 pro�ide	
reparation	for	the	specific	�iolation	of	 law	identified	by	the	Commission .	
Howe�er,	 it	contended	that	Ethiopia’s	damages	claims	 far	exceeded	 the	
scope	of	 liability	following	from	the	Commission’s	partial	award .	Eritrea	
stressed	what	it	understood	to	be	the	limited	and	careful	phrasing	of	 the	
Commission’s	partial	award .	It	further	contended	that	Ethiopia’s	sweep-
ing	claims	did	not	respond	to	the	Commission’s	call,	in	the	dispositif	of	the	
partial	award,	for	a	considered	assessment	of	the	scope	of	its	liability,	and	
pro�ided	no	basis	for	a	ruling	by	the	Commission .	Eritrea	maintained	that	
in	 these	circumstances,	Ethiopia’s	monetary	claims	for	the	 jus ad bellum 
�iolation	should	be	rejected .	Ethiopia’s	relief	should	be	limited	to	satisfaction,	
in	the	form	of	a	declaration	by	the	Commission	that	Eritrea	had	�iolated	
international	law,	which	could	be	repeated	in	a	future	damages	award .

18 .	 Eritrea	contended	that	uses	of	force	in	contra�ention	of	Article	
2(4)	of	the	Charter	of	the	United	Nations	occur	with	considerable	frequen-
cy,	and	the	application	of	the	law	of	State	responsibility	to	them	requires	
a	more	nuanced	approach	than	contended	by	Ethiopia .	In	Eritrea’s	�iew,	
there	ha�e	been	only	three	cases	in	which	the	international	community	has	
sanctioned	the	imposition	of	broad	liability	on	one	side	to	a	conf lict—the	
First	 and	 Second	 World	 Wars,	 and	 Iraq’s	 in�asion	 and	 occupation	of	
Kuwait	in	1990–1991 .	(These	same	cases	were	also	cited	by	Ethiopia .)	In	each	
case,	it	was	established	through	a	multilateral	process	enjoying	broad	
international	appro�al	that	a	State	had	initiated	an	aggressi�e	war,	and	
was	to	be	responsible	for	the	consequences .	Eritrea	maintained	that	noth-
ing	comparable	has	occurred	here,	and	emphasized	the	position	of	 the	
Security	Council	as	 the	body	charged	 by	 Article	 24	 of	 the	 UN	 Char-
ter	 with	 primary	 responsibi lity	 for	 the	 maintenance	 of	 international	
peace	and	security .	It	contrasted	the	Council’s	treatment	of	Iraq’s	in�asion	of	
Kuwait—where	it	unequi�ocally	assigned	total	responsibility	for	the	conflict	
to	Iraq—with	its	approach	to	the	conflict	between	Eritrea	and	Ethiopia .	In	Eri-
trea’s	�iew,	the	Council’s	resolutions	dealing	with	this	conflict	took	much	
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more	measured	positions,	and	did	not	assign	responsibility	for	the	conflict	to	
either	party .

19 .	 The	Commission	is	mindful	of	the	factors	that	led	each	Par-
ty	to	seek	its	maximum	position	regarding	the	scope	of	liability	at	the	
April	 2007	 hearing .	 Ne�ertheless,	 the	 Commission	 does	 not	 regard	
either	Party’s	arguments	as	an	appropriate	basis	for	assessing	the	issue .

20 .	 Because	of	the	importance	of	the	issues,	and	in	order	to	afford	
both	Parties	an	opportunity	for	further	ref lection	regarding	their	posi-
tions	in	light	of	the	�iews	expressed	here,	the	Commission	reser�es	decision	
on	Ethiopia’s	jus ad bellum claims .	It	will	return	to	these	issues	at	the	second	
stage	of	the	proceedings,	after	recei�ing	further	�iews	from	the	Parties	tak-
ing	account	of	this	Decision .

IV. Considerations relevant to assessing Jus Ad Bellum Liability

21 .	 As	both	Parties	 indicated,	there	ha�e	been	few	modern	instances	
in	which	a	State	has	been	determined	to	bear	responsibility	for	damages	
resulting	from	a	war	as	a	matter	of	international	law .	Throughout	history,	
indemnities	frequently	ha�e	been	exacted	from	the	losing	parties	in	wars,	
but	this	has	resulted	from	the	exercise	of	power	by	the	�ictor,	not	the	applica-
tion	of	the	international	law	of	State	responsibility .

22 .	 In	the	Commission’s	�iew,	the	few	twentieth	century	cases	in	which	
States	ha�e	been	held	to	be	internationally	responsible	for	extensi�e	war	dam-
ages	do	not	pro�ide	clear	guidance,	and	instead	counsel	caution .	The	war	guilt	
and	reparations	pro�isions	of	the	Treaty	of	Versailles	reflected	a	collecti�e	
judgment	by	the	�ictorious	parties	to	the	First	World	War	that	Germany	
bore	responsibility	 for	 the	 initiation	and	continuation	of	that	war,	and	
authorized	a	massi�e	program	of	reparations .	Howe�er,	the	history	of	those	
pro�isions	makes	clear	that	they	were	hea�ily	shaped	by	moti�es	of	policy	and	
re�enge	unrelated	to	the	principles	of	law .	The	program	of	reparations	under	
the	Treaty	of	Versailles	had	a	brief	and	unsatisfactory	history .

23 .	 The	Commission	likewise	does	not	see	the	international	communi-
ty’s	measures	relating	to	compensation	following	the	Second	World	War	as	
pro�iding	compelling	reference	points	in	the	present	situation,	in�ol�ing	
a	�iolation	of	law	of	a	much	different	order .	At	the	end	of	that	war,	there	was	
a	broad	consensus	on	the	part	of	the	Allied	Powers—that	Germany	and	Japan	
were	responsible	 for	 initiating	and	waging	aggressi�e	 war	 on	 a	 massi�e	
scale .	 Indi�idual	 leaders	of	both	States	were	held	criminally	responsible	
for	their	conduct,	and	some	senior	leaders	were	executed .

24 .	 Ne�ertheless,	the	practice	of	States	at	that	time	does	not	support	
the	expansi�e	�iew	of	State	responsibility	Ethiopia	urges	now .	The	States	
deemed	by	the	international	community	to	be	directly	responsible	for	
the	war	ultimately	bore	financial	consequences	that	were	modest	in	rela-
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tion	to	the	resulting	damages .	For	reasons	largely	related	to	the	post-war	
di�ision	of	Germany,	there	was	no	comprehensi�e	multilateral	peace	treaty	
with	Germany	corresponding	to	the	Treaty	of	Versailles,	and	there	was	no	
internationally	 agreed	 program	 of	 reparations	 or	 compensation .	 The	
So�iet	Union	for	a	time	carried	out	its	own	program	of	enforced	reparations	
from	Germany,	but	this	was	“�ictor’s	justice,”	not	a	principled	application	of	
the	international	 law	of	State	responsibility	enjoying	international	sup-
port	and	legitimacy .	Germany	subsequently	carried	out	extensi�e	programs	
of	compensation	and	assistance	to	the	State	of	Israel	and	to	many	groups	
of	persons	injured	by	its	conduct,	but	these	were	largely	shaped	by	considera-
tions	of	morality	and	politics,	not	by	the	law	of	State	responsibility .

25 .	 The	September	1951	Treaty	of	Peace	with	Japan	included	substan-
tial	pro�isions	relating	to	claims	and	property,	but	again	does	not	pro�ide	
compelling	guidance .	While	the	Treaty	of	Peace	brought	about	or	confirmed	
substantial	transfers	of	assets,	its	pro�isions	resulted	from	a	negotiation	aimed	
at	reintegrating	Japan	into	the	global	community,	not	an	application	of	the	
law	of	State	responsibility .16	Article	14	of	the	Treaty	illustrates	this	negoti-
ated	aspect,	as	well	as	the	parties’	decision	not	to	repeat	the	experience	of	the	
Treaty	of	Versailles .17

26 .	 Gi�en	 its	purposes,	 the	Treaty	of	Peace	did	not	 require	 the	
immediate	 commitment	of	fresh	funds	to	pro�ide	compensation .	Instead,	
Article	14(a)(2)(I)	ga�e	each	of	the	Allied	Powers	and	China	the	right	to	seize	
and	keep	or	liquidate	certain	o�erseas	property	of	Japan	and	Japanese	nation-
als	and	entities .	Under	Article	14(a),	Japan	also	agreed	to	“promptly	enter	into	
negotiations	with	Allied	Powers	so	desiring,	whose	present	territories	were	
occupied	by	Japanese	forces	and	damaged	by	Japan,	with	a	�iew	to	assisting	
to	compensate	those	countries	for	the	cost	of	repairing	the	damage	done,	by	
making	a�ailable	the	ser�ices	of	the	Japanese	people	in	production,	sal�aging	
and	other	work .	  .	  .	  .”	Compensation	under	 the	Treaty	was	exclusi�e .	 In	
Article	14(b)	“	the	Allied	Powers	wai�e[d]	all	reparations	claims	 .	 .	 .	arising	out	
of	any	actions	taken	by	Japan	and	its	nationals	in	the	course	of	the	prosecution	
of	the	war .	 .	 .	 .”

27 .	 Thus,	the	post-war	practice	of	States	regarding	Nazi	Germany	and	
Japan,	both	generally	regarded	by	the	international	community	as	ha�ing	
initiated	and	waged	aggressi�e	war	on	a	massi�e	scale,	pro�ide	no	clear	refer-
ence	here .	There	either	were	no	reparations	determined	through	application	
of	international	law	(Germany),	or	reparations	were	determined	through	

16 Treaty	of	Peace	with	Japan,	signed	Sept .	8,	1951,	136	U .N .T .S .	p .	45,	3	U .S .T .	p .	
3169 .

17	 Article	14(a)	pro�ides	“It	is	recognized	that	Japan	should	pay	reparations	to	the	
Allied	Powers	for	the	damage	and	suffering	caused	by	it	during	the	war .	Ne�ertheless	it	is	
also	recognized	that	the	resources	of	Japan	are	not	presently	sufficient,	if	it	is	to	maintain	
a	�iable	economy,	to	make	complete	reparation	for	all	such	damage	and	suffering	and	at	
the	same	time	meet	its	other	obligations .”
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negotiations	shaped	by	the	defeated	State’s	ability	to	pay	and	other	political	
and	economic	factors	(Japan) .

28 .	 The	most	recent	precedent	 in�oked	by	Ethiopia	 is	 the	UNCC,	
the	claims	and	compensation	process	established	 in	 response	 to	 Iraq’s	
1990–1991	 in�asion	 and	 occupation	of	the	State	of	Kuwait .	As	 indicated	
elsewhere,	the	Commission	regards	some	aspects	of	the	UNCC’s	experience	
as	rele�ant	to	its	current	tasks .	Howe�er,	its	rele�ance	to	Ethiopia’s	claims	for	
compensation	is	less	clear,	gi�en	the	unusual	and	compelling	circumstances	
leading	to	the	UNCC’s	creation .

29 .	 The	Commission	sees	as	particularly	significant	in	this	regard	the	
central	role	of	the	Security	Council,	the	organ	bearing	primary	responsibil-
ity	for	the	maintenance	of	peace	and	security	under	 the	United	Nations	
Charter,	 in	creating	 the	UNCC .	The	Council	 created	 that	 commission	
and	defined	its	mandate	following	breaches	of	 international	law	of	unu-
sual	seriousness	and	extent .	Beginning	with	Resolution	660	on	August	2,	
1990—the	day	Iraq	in�aded	Kuwait—the	Council	adopted	numerous	reso-
lutions	unequi�ocally	condemning	the	Iraqi	in�asion,	directing	Iraq	to	with-
draw	immediately	and	unconditionally,	and	demanding	 that	 Iraq	cease	
hostage	taking,	mistreatment	of	ci�ilians,	�iolence	against	diplomats	and	
diplomatic	premises,	and	other	forms	of	beha�ior	in	breach	of	international	
law .18	In	Resolutions	661,	665	and	670,	the	Council	imposed	se�ere	economic	
sanctions	on	Iraq	and	pro�ided	for	their	enforcement .	Finally,	 in	Resolu-
tion	678,	the	Council	took	the	exceptional	step	of	authorizing	UN	Mem-
bers	“to	use	all	necessary	means”—including	the	use	of	force—to	uphold	and	
implement	the	Council’s	earlier	resolutions .

30 .	 As	both	Parties	noted,	this	was	the	context—in�ol�ing	per�asi�e,	
continuing	illegal	conduct	by	Iraq	extending	far	beyond	an	initial	breach	of	
the	jus ad bellum—in	which	the	Council	adopted	Resolution	674,	where	the	
Council	first	“reminded”	Iraq	“that	under	international	law	it	was	liable	for	
any	loss,	damage	or	injury	arising	in	regard	to	Kuwait	and	third	States,	and	
their	nationals	and	corporations,	as	a	result	of	the	in�asion	and	illegal	occu-
pation	of	Kuwait	by	Iraq .”	As	noted	abo�e,	when	the	Council	subsequently	
created	the	framework	of	the	UNCC	in	Resolution	687,19	it	adopted	more	
cautious	terminology .	In	Paragraph	16,	the	Council	indicated	that	Iraq	was	
liable	for	“direct”	loss,	damage	or	injury .

31 .	 The	Security	Council ’s	actions	in	relation	to	the	war	between	
Eritrea	 and	 Ethiopia	 took	a	quite	different	 course .	 Its	 resolutions	are	
markedly	different	in	substance	and	tone	from	those	adopted	regarding	

18	 These	 included	Security	Council	Resolutions	660	 (Aug .	2,	1990),	661	 (Aug .	6,	
1990),	662	(Aug .	9,	1990),	664	(Aug .	18,	1990),	665	(Aug .	25,	1990),	677	(Sept .	16,	1990),	
670	(Sept .	25,	1990),	674	(Oct .	29,	1990),	and	678	(No� .	29,	1990) .

19	 Security	Council	Resolution	687	(Apr .	3,	1991)	(deemed	by	some	“the	mother	of	
all	Security	Council	Resolutions”	because	of	its	breadth) .
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the	in�asion	and	occupation	of	Kuwait .	None	of	them	assigned	responsibil-
ity	for	the	conflict	to	either	party .	Like	all	of	the	resolutions	that	followed,	
the	Council’s	first	resolution	on	the	war	spoke	to	both	parties,	not	 to	Erit-
rea	alone .20	The	resolution’s	preamble	found	unacceptable	the	use	of	 force	
both	to	address	territorial	disputes	and	“changing	circumstances	on	the	
ground”;	its	key	operati�e	pro�ision	demanded	that	both	parties	immedi-
ately	cease	hostilities	and	refrain	from	further	use	of	force .	When	hostilities	
intensified	in	early	1999	during	Ethiopia’s	Operation	Sunset,	 the	Security	
Council	again	addressed	both	parties	in	equal	terms .	It	supported	efforts	by	
the	Organization	of	African	Unity	to	find	a	peaceful	solution	and	called	on	
both	sides	to	exercise	restraint	and	refrain	from	military	action .21	As	hostili-
ties	intensified	a	few	days	later,	the	Council	condemned	the	recourse	to	force	
by	both	sides,	and	urged	all	States	to	immediately	end	arms	sales	to	both .22	
At	the	time	of	Ethiopia’s	May	2000	incursion	into	Eritrea,	the	Council	again	
directed	its	response	to	both	parties,	demanding	that	both	end	the	fight-
ing,	and	imposing	a	mandatory	arms	embargo	on	both .23

32 .	 Ethiopia	dismissed	the	difference	in	the	Council ’s	approach	
to	 these	 two	situations	as	a	“regrettable”	failure	by	the	Council	to	respond	
to	an	act	of	aggression,	but	maintained	that	 it	did	not	affect	the	extent	of	
Eritrea’s	liability .	The	Commission	does	not	agree	that	the	great	differences	
in	the	Council’s	treatment	of	these	situations	can	be	dismissed	in	this	way .	
The	Security	Council—a	body	gi�en	great	powers	and	responsibilities	by	the	
Charter—made	judgments	regarding	the	in�asion	and	complete	occupation	
of	Kuwait	that	it	did	not	make	in	the	case	of	Eritrea’s	unlawful	use	of	force	
against	Ethiopia .	This	Commission’s	mandate	and	powers	are	far	more	mod-
est	than	those	of	the	Security	Council .	The	Commission	concluded	that	it	had	
jurisdiction	to	decide	Ethiopia’s	claim	that	Eritrea	had	�iolated	the	jus ad 
bellum. It	made	a	specific	finding	regarding	that	�iolation	that	did	not	include	
a	finding	that	Eritrea	had	waged	an	aggressi�e	war,	had	occupied	large	parts	
of	Ethiopia,	or	otherwise	engaged		in	the	sort	of	widespread	lawlessness	that	
the	Security	Council	identified	in	the	case	of	the	in�asion	and	occupation	of	
Kuwait .	Moreo�er,	this	Commission	did	not—nor	could	it—alter	the	interna-
tional	law	rules	defining	the	extent	of	compensable	damages	that	follow	from	
the	breach	of	international	law	that	it	identified .

33 .	Accordingly,	at	the	next	stage	of	the	proceedings,	the	Commission	
in�ites—and	expects—the	Parties	to	address	in	a	more	considered	and	precise	
manner	the	scope	of	damages	following	from	the	Commission’s	partial	award	
in	relation	to	the	specific	elements	claimed	by	Ethiopia	on	the	basis	of jus ad 
bellum, taking	full	account	of	this	Decision .

20	 S/RES/1177,	June	26,	1998 .
21	 S/RES/1226,	January	29,	1999 .
22	 S/RES/1227,	February	10,	1999 .
23	 S/RES/1297,	May	17,	2000 .
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(Signed)	Hans	�an	Houtte
President

Eritrea-Ethiopia	Claims	Commission
July	27,	2007

*	*	*	*	*

decision number 8 of 27 July 2007

décision numéro 8 du 27 juillet 2007
Relief	to	war	�ictims—responsibilities	of	the	respecti�e	States	to	take	effecti�e	

measures	to	ensure	relief	to	their	nationals	who	were	�ictims	of	war—State’s	discretion	
to	determine	the	use	and	distribution	of	any	damages	awarded	to	it—impossibility	of	
identifying	indi�iduals	ha�ing	suffered	injuries	linked	with	the	war—request	by	the	
Commission	for	information	from	the	States	on	their	intended	means	to	relie�e	war	
�ictims .

Indemnisation	des	�ictimes	de	guerre—responsabilité	respecti�e	des	États	de	
prendre	des	mesures	effecti�es	pour	garantir	une	compensation	à	leurs	nationaux	�ic-
times	de	la	guerre—discrétion	étatique	pour	déterminer	l’utilisation	et	la	distribution	
des	indemnités	accordées—impossibilité	d’identifier	les	indi�idus	ayant	subi	des	dom-
mages	résultant	du	conflit—demande	de	la	Commission	d’informations	de	la	part	des	
États	sur	leurs	moyens	de	compenser	les	�ictimes	de	guerre .

relief to War Victims
1 .	 The	Commission	is	confident	that	the	Parties	are	mindful	of	their	

responsibility	to	take	effecti�e	measures,	within	the	scope	of	the	resources	
a�ailable	to	them,	to	ensure	that	their	nationals	who	are	�ictims	of	armed	
conflicts	recei�e	relief .

2 .	 In	its	April	13,	2006	letter	to	the	Parties	regarding	scheduling	for	the	
damages	phase,	the	Commission	stated:

In	�iew	of	the	humanitarian	purposes	set	forth	in	Article	5(1)	of	the	December	
12	Agreement,	the	Commission	requests	that	the	Parties	inform	it	in	their	first	
filings	how	they	intend	to	ensure	distribution	of	damages	recei�ed	to	ci�ilian	
�ictims,	 including	presently	a�ailable	 information	on	existing	or	anticipated	
structures	and	procedures	for	this	purpose .
3 .	 The	Commission	recognizes	that	the	Parties	chose	to	pursue	inter-

State	claims,	and	that	each	Party	has	full	authority	to	determine	the	use	and	
distribution	of	any	damages	awarded	to	it .	The	abo�e	request	was	not	intended	
to	derogate	from	the	Parties’	rights	in	this	regard .

4 .	 In	their	Memorials	and	in	the	first	round	of	hearings	in	the	dam-
ages	phase	in	April	2007,	both	Parties	responded	to	the	request	in	the	Com-
mission’s	April	13,	2006	letter .	Both	recognized	the	humanitarian	purposes	
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emphasized	in	Article	5(1)	of	the	Agreement	of	December	2000,	and	in�ited	
the	further	�iews	of	the	Commission .

5 .	 The	Commission	agrees	that,	as	to	many	claims	on	which	it	has	found	
liability,	it	would	probably	be	impossible,	and	certainly	inordinately	expen-
si�e,	 to	 attempt	 to	 identify	 the	 specific	 indi�iduals	who	suffered	 injuries	
as	a	result	of	�arious	illegal	acts	committed	against	them .	Examples	include	
�ictims	of	rape,	physical	abuse	and	intentional	killings .

6 .	 In	�iew	of	the	foregoing,	the	Commission	decides	to	in�ite	the	
Parties	to	consider	further	means	by	which,	in	the	exercise	of	their	discretion	
regarding	the	use	and	disposition	of	damages	that	may	be	awarded	to	them,	
the	humanitarian	objecti�es	of	Article	5(1)	can	best	be	achie�ed,	for	example	
by	different	kinds	of	relief	programs	for	categories	of	�ictims,	for	example	to	
pro�ide	health,	agricultural	and	other	ser�ices .

7 .	 The	 Commission	 would	 welcome	 comments	 by	 both	 Go�ern-
ments	on	the	matters	addressed	in	this	Decision	in	their	final	Memorials .

(Signed)	Hans	�an	Houtte
President,	Eritrea-Ethiopia	Claims	Commission

July	27,	2007

*	*	*	*	*
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