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FOREWORD

The present volume is the eleventh volume of the Reports of International
Arbitral Awards the first eight volumes of which contain awards handed down
between 1920 and 1941. It is the third and last volume in a series covering
the period from 1902 to 1920.

As in previous volumes, the awards in the present volume are printed in
chronological order. The particular form of presentation of the collection of
awards published in this and the two preceding volumes has been as much the
result of the relationship between certain of the awards as the outcome of the
exigencies of publication. Thus, in volume IX of the Reports — the first of the
series of three volumes covering the period from 1902 to 1920 — it was decided
to reproduce the award rendered on 22 February 1904 in the Venezuelan
Preferential Case immediately before the awards handed down in the Venezuelan
Arbitrations on 1903-1905. This was done because the Venezuelan Preferential
Case was clearly linked with the Venezuelan Arbitrations of 1903-1905, the
texts of which were printed in volumes IX and X without a break in continvity.
The present volume contains the remaining awards handed down in 1904
which were not reproduced in the two preceding volumes. It also contains a
number of other awards rendered between 1904 and 1920.

The awards and the compromis or arbitration agreements are printed in
English or French, whichever was the language of the original.

In order to facilitate consultation of the awards, head-notes have been
prepared in both English and French. Short historical notes and bibliographi-
cal references have also been added.

As with volumes 1V to X, this volume has been prepared by the Codification
Division of the Office of Legal Affairs of the Secretanat of the United Nations.






VIl

AVANT-PROPOS

Le présent volume constitue le onziéme volume du Recueil des Sentences
arbitrales dont les huit premiers contiennent des sentences rendues entre 1920
et 1941. 1l est le troisiéme et le dernier d’une série couvrant la période qui
s’étend de 1902 a 1920.

Dans le présent volume, comme dans les volumes précédents, les sentences
sont présentées dans l'ordre chronologique. Quant a la présentation de
I’ensemble des sentences publices dans le présent volume ainsi que dans les
deux volumes précédents, elle est concue d’une maniére particuliére due tant
aux liens existant entre certaines de ces sentences qu’aux exigences de la publi-
cation. Ainsi, dans le volume IX du Recueil qui inaugure la série couvrant la
période entre 1902 et 1920, on a jugé approprié de reproquire, immédiatement
avant les arbitrages vénézueliens de 1903-1905, la sentence rendue le 22 février
1904 dans I’aflaire du traitement préférentiel de réclamations contre le Venezuela,
cette affaire étant en relation étroite avec lesdits arbitrages, dont on a pris soin
d’insérer le texte de fagon ininterrompue dans le volume en question ainsi que
dans le volume suivant. Le présent volume contient le reste des sentences
rendues en 1904 qui n’ont pas été reproduites dans les deux volumes précédents;
il contient également d’autres sentences prononcées entre cette date et 1920.

En principe, les sentences, ainsi que les compromis ou les accords d’arbitrage
sont reproduits dans la langue originale, en anglais ou en frangais selon le cas.

Pour faciliter autant que possible la consultation des sentences, on a fait
précéder celles-ci de notes sommaires rédigées a la fois en anglais et en frangais.
Des apergus ou notes historiques, ainsi que des références bibliographiques ont
été également ajoutées.

Le présent volume, comme les volumes IV 4 X, a été préparé par la Division
de la Codification du Service juridique du Secrétariat de I’Organisation des
Nations Unies.
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AFFAIRE SPADAFORA

PARTIES: Colombie, Italie,

COMPROMIS: Paragraphe 3 du Protocole du 24 mai 1886 et Protocole
du 21 avril 1902.

ARBITRES: Commission Mixte: J. M. del Arroyo; G. E. Welby;
J. M. Quijano Wallis.

SENTENCE: 9 avril 1904.

Confiscation en Colombie des biens appartenant 4 quelques ressortissants italiens
dont Vincente Spadafora — Réclamation du Gouvernement italien pour le compte
de ses ressortissants lésés — Médiation du Gouvernement espagnol — Déter-
mination par le Médiateur de la question de savoir si la Colombie devait verser
des indemnités — Fixation par une Commission Mixte d’arbitrage italo-colombienne
du montant des indemnités a verser.






APERCU

Les événements qui se déroulérent dans le Cauca en 1885 étaient a I’origine
d’une controverse qui s’éleva entre la Colombie et I'Italie 4 propos de certaines
réclamations pécuniaires de la part de plusieurs sujets italienscontre la Colombie.
Les négociations diplomatiques n’ayant pas abouti 4 une solution, le Gouverne-
ment espagnol offrit sa médiation qui fut acceptée par les deux Parties. Le
Protocole signé A Paris le 24 mai 1886 par la Colombie et I'Italie fixait les
bases de cette médiation. D’une part, selon le paragraphe 2 du Protocole,
toute réclamation, de quelque nature que ce soit, pendante entre le Gouverne-
ment de la Colombie et celui de I’Italie, devait étre sournise 4 la médiation du
Gouvernement espagnol. D’autre part, le paragraphe 3 du Protocole précisait
qu’au cas ou il résulterait de ladite médiation que la Colombie devrait payer
des indemnités, le montant de ces indemnités ainsi que les modalités, les termes
et les garanties du paiement feraient 'objet d’un jugement arbitral déféré a
une Commission Mixte composée du représentant d’Italie 4 Bogota, un délégué
du Gouvernement colombien et un représentant d’Espagne a Bogota.

Le gouvernement médiateur était saisi de plusieurs affaires. Il formula, en
date du 26 janvier 1888, des propositions sur I’affaire Cerruti'. Le 15 juin 1900,
il formula des propositions 2 concernant cinq autres affaires dont celle de Vicente
Spadafora®.

Vicente Spadafora était victime d’expropriation de marchandises. A la suite
des démarches qu’il entreprit auprés des autorités centrales colombiennes,
celles—i émirent a son profit un ordre de paiement représentant la valeur des
marchandises expropriées. Cependant les autorités constituées dans le Cauca se
refusérent a réaliser cet ordre de paiement. Le gouvernement médiateur estima
que la Colombie devait payer au réclamant la somme de 1693 pesos 60, cor-
respondant a la valeur des marchandises expropriées, conformément aux lois
colombiennes, aux décisions des autorités colombiennes légalement constituées
et A la stricte équité. Il considéra en outre qu'il appartenait 4 la Commission
Mixte, prévue au paragraphe 3 du Protocole de Paris de 1886, de se prononcer
sur la somme que la Colombie devait payer au réclamant a titre de dommages-
Intéréts.

La Colombie et I'Italie acceptérent la proposition du gouvernement
médiateur et signérent 4 Bogota le 21 avril 1902 un protocole * par lequel elles
ont convenu de « Proroger d’un commun accord la réunion de la Commission

! 'W. Evans Darby, International Tribunals, London, 1904, « Cerruti Claim»
pp. 810 et 899. Voir également I’Affaire Cerruti, infra.

2 Pour le texte de ces propositions voir la publication intitulée « Proposicién del
Gobierno de Su Majestad Catélica en las cuestiones surgidas entre los de Italia y
Colombia sometidas a su nrediacién en virtud del Protocole firmado en Paris el
24 de mayo de 1886 y de la convencidn italo-colombiana de 27 de octubre de 1892 »
qui se trouve & « Harvard Law Library» No. 143-193 («Library of Ramon de
Dalman y de Qlivart, Marqués de Olivart »).

3 Les quatre autres affaires étaient respectivement celles de Valle Biglia, Panza,
Ruffoni et Pascuale Crispino.

* Voir infra, p. 7.



4 COLOMBIE/ITALIE

Mixte prévue au paragraphe 3 du Protocole signé a Paris le 24 mai 1886, a six
mois aprés la date a laquelle 'ordre public sera déclaré rétabli en Colombie ».
En fait, la Commission Mixte ne put rendre sa sentence dans I’affaire de Vicente
Spadafora que le 9 avril 1904. La sentence confirmait la somme fixée par le
gouvernement médiateur au profit de Vicente Spadafora, en déterminait les
intéréts et indiquait le montant des dommages, préjudices et frais du litige
a payer au réclamant. Elle fixait, en outre, les modalités et les garanties de
paiement.



PROTOCOLE DESTINE A REGLER D'UN COMMUN ACCORD
PAR MEDIATION LES QUESTIONS PENDANTES ENTRE
LES DEUX PAYS, SIGNE A PARIS LE 24 MAI 1886

Les Gouvernements d’Italie et de Colombie, ayant réglé au moyen de notes
diplomatiques les questions pendantes entre les deux pays, qui étaient placées
hors de la médiation amicale que le Gouvernement de S.M. Catholique leur
a offerte, et désirant, pour ce qui concerne les autres questions, fixer d’une
maniére claire, précise et positive les bases que les deux Parties accepteraient
d’un commun accord pour la dite médiation,

S. Exc. le général comte Menabrea, marquis de Valdora, Ambassadeur
extraordinaire et plénipotentiaire de S.M. le Roi d’Italie prés le Gouvernement
de la République frangaise, d’une part,

et S. Exc. D. Francisco de Paula Matéus, Envoyé extraordinaire et ministre
plénipotentiaire de Colombie prés le Gouvernement de la dite République, de
Pautre,

4 ce diiment autorisés, ont signé ad referendum le présent protocole, destiné a
étre soumis, aussitdt aprés approbation de leurs Gouvernements, au Gouverne-
ment de S.M. Catholique:

1° Aussitoét aprés Iapprobation dé ce protocole, le Gouvernement de la
République de Colombie rendra au sujet italien M. Ernest Cerruti, ou a ses
représentants, les, biens-immeubles lui appartenant, situés sur le territoire de la
dite République qui lui ont été saisis par les autorités de I’Etat de Cauca, ou
par d’autres autorités quelconques de la nation colombienne, pendant la
derniére guerre civile;

2° Toute autre réclamation, de quelque nature que ce soit, actuellement
pendante entre le Gouvernement de S.M. le Roi d’Italie et le Gouvernement
de Colombie, dans I'intérét du sieur Cerruti ou d’autres sujets italiens, reste
soumnise 4 la médiation du Gouvernement de S.M. Catholique, par devant
lequel les deux Gouvernements présenteront leurs preuves et documents
respectifs.

Les questions principales que le médiateur aura a résoudre sont les suivantes *:

Le sieur Cerruti, ou d’autres sujets italiens, ont-ils, oui ou non, perdu, en
Colombie, leur qualité d’étrangers neutres?

Ont-ils, oui ou non, perdu les droits, les prérogatives et les priviléges que le
droit commun et les lois de Colombie accordent aux étrangers?

La Colombie doit-elle, oui ou non, payer des indemnités au sieur Cerruti
ou a d’autres sujets italiens?

3% 8%l résulte de la dite médiation que la Colombie doit payer des indem-
nités, le montant de ces indemnités, ainsi que les modalités, les termes et les

! G.-F. de Martens, Nouveau Recueil général de traités, 2¢ série, t. XVIII, 1893, p. 659.

2 Le médiateur donna son opinion dans I’aflaire Cerruti le 26 janvier 1888. Voir:
J- B. Moore, History and Digest of the International Arbitrations to which the United Stales
has ]li)esrr; a Party, Vol. 11, p. 2117; American Journal of International Law, vol. 6, 1912,
p. 3.
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garanties du paiement formeront, sans appel ni réserve quelconque, l’objet
d’un jugement arbitral que les deux Gouvernements conviennent dés aujourd’hui
de déférer A une commussion mixte ainsi composée: le Représentant d’'Ttalie a
Bogota, un délégué du Gouvernement colombien, le Représentant d’Espagne
a Bogota. Le travail de la Commission Mixte doit étre achevé dans les six mois
aprés la notification, par le Gouvernement espagnol, de ses conclusions, aux
Représentants des deux Parties 4 Madrid. Cette méme Commission Mixte
aurait a statuer dans le cas ol une contestation s’éléverait sur I’étendue
des biens immeubles appartenant & M. Cerruti, lesquels, d’aprés I’article 1er,
devront lui étre rendus dans toute P’extension qu’ils avaient au moment de la
saisie;

4° Sauf les conclusions, quelles qu’elles soient, de la médiation, il est ex-
pressément entendu que M. Cerruti ne pourra jamais étre ultérieurement, ni
d’aucune fagon, molesté a raison de tout acte qu’il serait accusé d’avoir accompli,
jusqu’a la date du présent protocole;

5° Les rapports diplomatiques et de bonne amitié seront considérés comme
repris deés le jour ou le présent protocole sera approuvé par les deux Gouverne-
ments. Le Gouvernement de Colombie accréditera, aussitét que possible, un
représentant auprés de Sa Majesté le Roi. Aussitét aprés I'approbation du
présent protocole, et comme gage du rétablissement des rapports amicaux entre
les deux pays, le Gouvernement du Rol accréditera de nouveau un représentant
de Sa Majesté en Colombie. Ce dernier, se rendant 4 Bogota, sera conduit par
un batiment de la marine royale au port de Cartagena, ou, aprés avis préalable,
on échangera alternativement des saluts par vingt-et-un coups de canon entre
le batiment et les batteries de terre;

6° Le présent protocole sera soumis 4 ’approbation des deux gouvernements.
L’approbation doit étre mutuellement notifiée, par 'organe des Représentants
respectifs 4 Paris, dans le délai de trois mois, ou plus tot si faire se peut.

Farr A Paris, en double exemplaire, le vingt-quatre mai 1886.

[L.S.] L. F. MENABREA.
[L.S.] F. pE P. MaTEuUs.



PROTOCOLE RELATIF A LA REUNION ET AUX OPERATIONS
DE LA COMMISSION MIXTE APPELEE A SE PRONONCER
SUR DES RECLAMATIONS DE PLUSIEURS SUJETS ITALIENS
CONTRE LA COLOMBIE, SIGNE A BOGOTA LE 21 AVRIL 1902 !

Les Gouvernements de Colombie et d’Italie, aprés avoir soumis leurs con-
testations au sujet des réclamations de plusieurs sujets italiens 4 la médiation du
Gouvernement de Sa Majesté Catholique et avoir accepté la proposition du
Médiateur, du 15 juin 1900, rendue en vertu du Protocole signé 4 Paris le
24 mai 18862, et de la Convention Italo-Colombienne du 27 octobre 18923, étant
représentés, le Gouvernement de Colombie par S.E.M. Felipe F. Paul, Ministre
des Relations Extérieures de la République, et le Gouvernement Italien par
S.E.M. George E. Welby, Ministre Résident de Sa Majesté Britannique en
Colombie, Chargé des intéréts italiens, sont convenus de ce qui suit:

1° Reconnaitre que pour remplir les obligations mentionnées dans le para-
graphe 3 du Protocole de Paris, ci-dessus mentionné, il est nécessaire que les
Parties intéressées soient en mesure de produire devant la Commission Mixte
les preuves qui servent de base aux prétentions respectives des uns et des autres,
ce qui dans la situation anormale que traverse actuellement la République de
Colombie est absolument impossible 4 cause de I'insécurité des communications,
résultat de la lutte & main armée qui dévaste le pays depuis déja deux ans; et

2° Proroger d’un commun accord la réunion de la Commission Mixte prévue
au paragraphe 3 du Protocole signé 4 Paris le 24 mai 1886, a six mois apres la
date 2 laquelle ’ordre public sera déclaré rétabli en Colombie.

EN Fo1 DE Quot ils ont signé et scellé en double exemplaire le présent Protocole,
a Bogota, le 21 avril mil neuf cent deux.

Felipe F. PauL.
George E. WELBY.

! Le Baron Descamps et Louis Renault, Recueil international des traités du XXe
siécle, 1902, p. 408. Pour le texte espagnol, voir ibid.

2 Voir supra, p. 5.

* V. ce texte: G.-F. de Martens, gp. cit., 2¢ série, t. XXII, p. 308.






SENTENCE DE LA COMMISSION MIXTE ITALO-COLOMBIENNE
DANS L’AFFAIRE DE M. VICENTE SPADAFORA, RENDUE
A BOGOTA LE 9 AVRIL 19041

Confiscation in Colombia of goods belonging to a number of Italian nationals,
including Vicente Spadafora — Claim of the Italian Government on behalf
of its injured nationals — Mediation of the Spanish Government — Deter-
mination by the Mediator of the question whether Colombia ought to pay an
indemnity — Determination by an Italian-Colombian Mixed Commission of
the amount of the indemnity.

CoNsIDERANT que les autorités constituées dans le Cauca n’ont pas réalisé en
temps utile ’'ordre de payement donné au profit du sujet italien Vicente
Spadafora, et que, dans I'intervalle de tant d’années, la valeur de la plata de
0,835, notre monnaie légale en Colombie, a baissé considérablement (voir le
certificat de la Banque de Colombie) relativement a la monnaie ayant cours
au jour (Art. 1 de la Loi 33 de 1903);

ConsIDERANT que I'argent qui représentait ledit ordre de payement aurait
dii produire un intérét annuel pour le réclamant s’il I’avait effectivement touché
lorsque 'autorité constituée du Cauca I’a ordonné;

CoNsIDERANT que les marchandises ont été expropriées d’une maniére si
violente, dans une forme si inusitée et avec une perte totale si inattendue que
le réclamant a droit 4 une juste compensation pour dommages et préjudices
ainsi que pour les frais du litige qu’il s’est vu obligé de suivre par suite de la non
réalisation de I’ordre en question; que tous ces chefs ont été justement appréciés
dans la Sentence arbitrale de Sa Majesté Catholique 2;

ConsmERANT que T'intérét de P’argent au taux actuel dans ce Pays est
inadmissible, tant parce que ledit taux a varié dans les vingt derniéres années
(époque de laquelle datent les intéréts de la réclamation) que parce qu’il serait
en dehors des lois de I'équité;

ConsmERANT qu’il n’est pas équitable de surcharger la Colombie de frais au
dela de ce qu’elle peut actuellement payer comptant, sans admettre aucun bon
nominal, eu égard i la pénurie du Tréor public aprés de longues guerres qui
ont épuisé le Pays et alors qu’il entre dans la voie de la reconstitution de sa
fortune;

! Le Baron Descamps et Louis Renault, Recueil international des traités du XX*
siécle, 1904, p. 820.

2 11 s°agit de la médiation du Gouvernement espagnol du 15 juin 1900 (voir ci-
dessus, apergu, p. 3).
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La Commission Mixte, se fondant sur I'équité la plus parfaite et la plus stricte
justice, et se conformant en tout a4 I’Article 3 du Protocole de Paris du 24 mai
1886, 4 la Convention Italo-Colombienne du 27 octobre 1892 % et 4 la Sentence
arbitrale rendue par Sa Majesté Catholique le 15 juin 1900?, décide:

1° Que le Gouvernement de la République de Colombie doit payer au sujet
italien Vicente Spadafora:

a) 1,253 pesos or 27 centavos, faisant en monnaie courante (d’apres la Loi
33 de 1903) la somme de 1,693 pesos 60 fixée par la Sentence arbitrale * sus-
énoncée.

b) 751 pesos or 80 centavos pour intéréts & 3 pour cent ’an durant vingt ans.

c) 401 pesos or représentant 20 pour 100 de la somme antérieure pour
dommages, préjudices et frais du litige; au total, 2,406 pesos or 7 centavos.

2° Que le Gouvernement Colombien devra réaliser le payement de cette
somme {ranche de tous droits, contributions, etc., etc., dans le plus bref délai
possible et au plus tard dans le délai non prorogeable de soixante jours a
compter de la signature de la présente décision.

3° Bien que I’Article 3 du Protocole sus-nommé de Paris laisse 4 I’appréciation
de la Commission Mixte le soin de déterminer les garanties du payement
précité, elle considére comme suffisante la bonne foi dont s’inspire toujours le
Gouvernement de Colombie, si dignement représenté dans ladite Commission

Mixte.

(Signé) Julian Marfa DEL Arrovo.

(Signé) George E. WELBY.

(Signé) José Maria Quijano WaALLIs.

Le Secrétaire, Fernando Restrepo BriceNo.

! Voir supra, p. 5.
2 V. ce texte: G.-F. de Martens, op. cit., 2¢ série, t. XXII, p. 308.
3 Ils’agit de la médiation du Gouvernement espagnol (voir ci-dessus, apergu, p. 3).
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PARTIES: Brazil, Great Britain.

COMPROMIS: Treaty and Declaration of 6 November 1901.

ARBITRATOR: Victor-Emmanuel I, King of Italy.

AWARD: 6 June 1904.

Determination of the extent of the territory which may lawfully be claimed by
either of the two Parties, and delimitation of the boundary line between the Colony
of British Guiana and the United States of Brazil-—Application to the case of certain
principles of International Law governing the acquisition of the sovereignty over
terra nullius.
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SYLLABUS !

The dispute regarding the boundary between British Guiana and Brazil,
which had been dragging on since 1842, and in connection with which the
British proposal of Arbitration was accepted by the Brazilian Government on
8 March 1899, was formally submitted to the Arbitration of the King of Italy,
by Article I of a Convention, signed at London, on 6 November 1901.

The award, rendered on 6 June 1904, was in favour of Great Britain. The
line fixed in the award was said to have been the one proposed by Lord Salisbury
in 1891, and rejected by Brazil.

1 W. Evans Darby, International Tribunals, 4th ed., London, 1904, p. 900.






TREATY AND DECLARATION BETWEEN GREAT BRITAIN

AND BRAZIL, FOR REFERRING TO ARBITRATION THE

QUESTION OF THE BOUNDARY BETWEEN BRAZIL. AND
BRITISH GUIANA, SIGNED AT LONDON, 6 NOVEMBER 1901 !

His Majesty the King of the United Kingdom of Great Britain and Ireland,
Emperor of India, and the President of the United States of Brazil, being
desirous to provide for an amicable settlement of the question which has arisen
between their respective Governments concerning the boundary between the
Colony of British Guiana and the United States of Brazil, have resolved to
submit to arbitration the question involved, and, to the end of concluding a
Treaty for that purpose, have appointed as their respective Plenipotentiaries:

His Majesty the King of the United Kingdom of Great Britain and Ireland,
Emperor of India, the Most Honourable Henry Charles Keith Petty Fitz-
Maurice, Marquess of Lansdowne, Earl Wycombe, Viscount Caln and Caln-
stone, and Lord Wycombe, Baron of Chipping Wycombe, Baron Nairne, Earl
of Kerry, and Earl of Shelburne, Viscount Clanmaurice and Fitzmaurice,
Baron of Kerry, Lixnaw, and Dunkerron, a Peer of the United Kingdom of
Great Britain and Ireland, a Member of His Britannic Majesty’s Most Honour-
able Privy Council, Knight of the Most Noble Order of the Garter, etc., His
Majesty’s Principal Secretary of State for Foreign Affairs;

And the President of the United States of Brazil, Senhor Joaquim Aurelio
Nabuco de Araujo, Envoy Extraordinary and Minister Plentpotentiary of
Brazil to His Britannic Majesty;

‘Who, having communicated to each other their respective full powers, which
were found to be in due and proper form, have agreed to and concluded the
following Articles:—

Art. I. His Majesty the King of the United Kingdom of Great Britain and
Ireland, Emperor of India, and the President of the United States of Brazil,
agree to invite His Majesty the King of Italy to decide as Arbitrator the question
as to the above-mentioned boundary.

I1. The territory in dispute between the Colony of British Guiana and the
United States of Brazil shall be taken to be the territory lying between the
Takutu and the Cotinga and a line drawn from the source of the Cotinga
eastward following the watershed to a point near Mount Ayangcanna, thence
in a south-easterly direction, still following the general direction of the watershed,
as far as the hill called Annai, thence by the nearest tributary to the Rupununi,
up that river to its source, and from that point crossing to the source of the
Takutu.

III. The Arbitrator shall be requested to investigate and ascertain the extent
of the territory which, whether the whole or a part of the zone described in the
preceding Article, may lawfully be claimed by either of the High Contracting

1 British and Foreign State Papers, Vol. XCIV, p. 23. For the Portuguese text,
see thid.
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Parties, and to determine the boundary line between the Colony of British
Guiana and the United States of Brazil.

IV. In deciding the question submitted, the Arbitrator shall ascertain all
facts which he deems necessary to a decision of the controversy, and shall be
governed by such principles of international law as he shall determine to be
applicable to the case.

V. The printed Case of each of the two Parties, accompanied by the docu-
ments, the official correspondence, and other evidence on which each relies,
shall be delivered in duplicate to the Arbitrator, and to the Government of the
other Party, within a period not exceeding twelve months from the date of the
exchange of the ratifications of this Treaty. -

VI. Within six months after the Case shall have been delivered in the manner
provided in the preceding Article, either Party may in like manner deliver in
duplicate to the Arbitrator and to the Government of the other Party a Counter-
Case and additional documents, correspondence, and evidence in reply to the
Case, documents, correspondence, and evidence as presented by the other Party.

If in the Case or Counter-Case submitted to the Arbitrator either Party
shall have specified or alluded to any report or document in its own exclusive
possession, without annexing a copy, such Party shall be bound, if the other
Party thinks proper to apply for it, to furnish that Party with a copy thereof;
and either Party may call upon the other, through the Arbitrator, to produce
the originals or certified copies of any papers adduced as evidence, giving in
each instance notice thereof within forty days after the delivery of the Case or
Counter-Case, and the original or copy so requested shall be delivered as soon
as may be within a period not exceeding forty days after the receipt of notice.

VII. Within four months after the expiration of the time fixed for the
delivery of the Counter-Case on both sides, each Party shall deliver in duplicate
to the Arbitrator and to the Government of the other Party a printed Argument
showing the points and referring to the evidence upon which each Government
relies; and the Arbitrator may, if he desires any further elucidation with regard
to any point in the Argument of either Party, require a further written or
printed statement or argument upon it; but in such case the other Party shall
be entitled to reply by means of a similar written or printed statement or
argument.

VIII. The Arbitrator may, for any cause deemed by him sufficient, extend
the periods fixed by Articles V, VI, and V1I, or any of them, by the allowance
of thirty days additional.

IX. The High Contracting Parties agree to request that the decision of the
Arbitrator may, if possible, be made within six months of the delivery of the
Argument on both sides.

They further agree to request that the decision may be made in writing,
dated, and signed, and that it may be in duplicate; one copy to be handed to
the Representative of Great Britain for his Government, and the other copy to
be handed to the Representative of the United States of Brazil for his Govern-
ment.

X. The High Contracting Parties engage to accept the decision pronounced
by the Arbitrator as a full, perfect, and final settlement of the question referred
to him.

XI. The High Contracting Parties agree that the Indians and other persons
living in any portion of the disputed territory, which may by the award of the
Arbitrator be assigned either to the Colony of British Guiana or to the United
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States of Brazil shall, within eighteen months of the date of the award, have the
option of removing into the territory of Brazil or of the Colony, as the case may
be, themselves, their families, and their movable property, and of freely dis-
posing of their immovable property, and the said High Contracting Parties
reciprocally undertake to grant every facility for the exercise of such option.

XII. Each Government shall provide for the expense of preparing and sub-
mitting its Case. Any expenses connected with the arbitral proceedings shall
be defrayed by the two Parties in equal moieties.

XIII. The present Treaty, when duly ratified, shall come into force im-
mediately after the exchange of ratifications, which shall take place in the city
of Rio de Janeiro within four months from this date, or sooner if possible.

IN FAITH WHEREOF WE, the respective Plenipotentiaries, have signed this
Treaty and have hereunto affixed our seals.

DoxE in duplicate at London, the 6th day of November, 1901.

[L.S.] LANSDOWNE.
[L.S.] Joaquim Napuco.

DECLARATION

The Plenipotentiaries on signing the foregoing Treaty declare, as part and
complement of it and subject to the ratification of the same, that the High
Contracting Parties adopt as the frontier between the Colony of British Guiana
and the United States of Brazil the watershedline between the Amazon basin
and the basins of the Corentyne and the Essequibo from the source of the
Corentyne to that of the Rupununi, or of the Takutu, or to a point between
them, according to the decision of the Arbitrator.

[L.S.] LANSDOWNE.
[L.S.] Joaquim Nasuco.






AWARD OF HIS MAJESTY THE KING OF ITALY WITH
REGARD TO THE BOUNDARY BETWEEN THE COLONY
OF BRITISH GUIANA AND THE UNITED STATES OF BRAZIL.
GIVEN AT ROME, JUNE 6, 1904 2

Détermination de I'étendue du territoire qui peut étre a bon droit réclamée par
quelqu’une des deux Parties, et fixation de la ligne frontiére entre la colonie de la
Guyane anglaise et des Etats-Unis du Brésil—Application a Iaffaire de certains
principes du droit international régissant I’acquisition de la souveraineté sur un
territoire nullius.

We, Victor Emmanuel, by the grace of God and the will of the people,
King of Italy, Arbitrator in the matter of deciding the question of the frontier
between British Guiana and Brazil.

His Majesty the King of the United Kingdom of Great Britain and Ireland,
Emperor of India, and the President of the United States of Brazil, having, in
the Treaty concluded between them in London on the 6th November, 1901,
decided to invite Us as Arbitrator, to settle the question of the frontier of
British Guiana and Brazil, We have accepted the task of defining the limits
of the frontier. )

The High Contending Parties having undertaken, in thc above-mentioned
Treaty which was ratified at Rio de Janeiro on the 28th January, 1902, to
accept our arbitral decision as a complete, perfect, and definitive settlement
of the question referred to Us, We, wishing to act in a manner corresponding
to the trust reposed in Us by the said Parties, have examined carefully all the
memoranda and all the documents produced to Us, and have weighed and
duly considered the reasons on which each of the High Contracting Parties
founds its claim.

Having taken due note of everything, We have considered :—

That the discovery of new channels of trade in regions not belonging to any
State cannot by itself be held to confer an effective right to the acquisition of
the sovereignty of the said regions by the State whose subjects the persons who
in their private capacity make the discovery may happen to be; ..

That to acquire the sovereignty of regions which are not in the dominion of
any State, it is indispensable that the occupation be effected in the name of the
State which intends to acquire the sovereignty of those regions; .

That the occupation cannot be held to be carried out except by effective,
uninterrupted, and permanent possession being taken in the name of the State,
and that a simple affirmation of rights of sovereignty or a manifest intention
to render the occupation effective cannot suffice; .

That the effective possession of a part of a region, although it may be held to
confer a right to the acquisition of the sovereignty of the whole of a region
which constitutes a single organic whole, cannot confer a right to the acquisition

! Parliamentary Paper, Brazil No. 1 (1904).
2 Brutish and Foreign State Papers, Vol. XCIX, p. 930.
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of the whole of a region which, either owing to its size or to its physical con-
figuration, cannot be deemed to be a single organic whole de facto:

That consequently, all things duly considered, it cannot be held that Portugal
in the first instance, and Brazil subsequently have effectively taken possession
of all the territory in dispute, but that it can only be recognized that they have
possession of some places in the same, and have there exercised their sovereign
rights.

On the other hand, We have had under our consideration —

That the arbitral Judgment of the 3rd October, 1899,' delivered by the
Anglo-American Tribunal, which, when deciding the boundary between
Great Britain and Venezuela, adjudged to the former the territory which
constitutes the subject of the present dispute, cannot be cited against Brazil,
which was unaffected by that Judgment;

That, however, the right of the British State as the successor to Holland, to
whom the Colony belonged, is based on the exercise of rights of jurisdiction by
the Dutch West India Company, which, furnished with sovereign powers by
the Dutch Government, performed acts of sovereign authority over certain
places in the zone under discussion, regulating the commerce carried on for a
long time there by the Dutch, submitting it to discipline, subjecting it to the
orders of the Governor of the Colony, and obtaining from the natives a partial
recognition of the power of that official;

That like acts of authority and jurisdiction over traders and native tribes
were afterwards continued in the name of British sovereignty when Great
Britain came into possession of the Colony belonging to the Dutch;

That such effective assertion of rights of sovereign jurisdiction was gradually
developed and not contradicted, and, by degrees, became accepted even by
the independent native tribes who inhabited these regions, who could not be
considered as included in the effective dominion of Portuguese, and later on of
Brazilian, sovereignty;

That in virtue of this successive development of jurisdiction and authority
the acquisition of sovereignty on the part of Holland first, and Great Britain
afterwards, was effected over a certain part of the territory in dispute;

That it does not appear from the documents produced to Us, which have
been weighed and duly considered, that there are historical and legal claims
on which to found thoroughly determined and well-defined rights of sovereignty
in favour of either of the contending Powers over the whole territory in dispute,
but only over certain portions of the same:

That not even the limit of the zone of territory over which the right of
sovereignty of one or of the other of the two Parties may be held to be established
can be fixed with precision;

That it cannot either be decided with certainty whether the right of Brazil
or of Great Britain is the stronger.

In this condition of affairs, since it is our duty to fix the line of frontier between
the dominions of the two Powers, We have come to the conclusion that, in the
Present state of the geographical knowledge of the region, it is not possible to
divide the contested territory into two parts equal as regards extent and value,
but that it is necessary that it should be divided in accordance with the lines
traced by nature, and that the preference should be given to a frontier which,
while clearly defined throughout its whole course, the better lends itsell to a
fair decision of the disputed territory.

For these reasons, We decide:—

' Ibid., Vol. XCII, p. 160.
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The frontier between British Guiana and Brazil is fixed by the line leaving
Mount Yakontipu; it follows eastwards the watershed as far as the source of
the Ireng (Mahu); it follows the downward course of that river as far as its
confluence with the Takutu; it follows the upward course of the Takutu as far
as its source, where it joins again the line of [rontier determined in the Declara-
tion annexed to the Treaty of Arbitration concluded in London by the High
Contending Parties on the 6th November, 1901.

In virtue of this declaration every part of the zone in dispute which is to the
east of the line of frontier shall belong to Great Britain, and every part which is
to the west shall belong to Brazil.

The frontier along the Ireng (Mahu) and Takutu is fixed at the ‘‘ thalweg
and the said rivers shall be open to the free navigation of both conterminous
States.

Wherever the watercourse may be divided into more than one branch, the
frontier shall follow the ““ thalweg  of the most eastern branch.

G1veN at Rome on the 6th June, 1904.

Victor EMMANUEL.






SAN DOMINGO IMPROVEMENT
COMPANY CLAIMS

PARTIES: Dominican Republic, United States of America.

COMPROMIS: Protocol of 31 January 1903.

ARBITRATORS: Arbitral Commission: John G. Carlisle, Manuel de
J. Galvan, George Gray.

AWARD: 14 July, 1904.

Arbitration arising out of financial difficulties in the relations between the
Government of the Dominican Republic on the one hand and the San Domingo
Improcement Company and other allied American companies on the other hand
— Claim of the United States Government on behalf of the American companies —
Conclusion of a protocol of arbitration according to which the Parties agreed on
the withdrawal from the Republic of the American companies in consideration of
a fixed indemnity for the relinquishment of the properly rights and intercsts of
these companies, and also on the constitution of an arbitral commission charged
with the task of deciding the method of payment of the indemnity — Determination
by the award of the time of the delivery of the properties in question, of the rate of
mterest, and of the amount of the monthly instalments and the security and
mode of their collection.
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SYLLABUS!

The San Domingo Improvement Company with its allied companies (herein-
after referred to as ““ the Company ) was incorporated in 1892 under the laws
of New Jersey to assumne the functions of fiscal agents of the Dominican Republic
then exercised by Westendorp and Co., of Amsterdam. The status of the
Company was confirmed by the Dominican Republic in March 1893 and
supplemented between then and January 1901 by numerous transactions
between the Company and the Republic. All manner of operations connected
with bond issues on behalf of the Dominican Republic were conducted by the
Company which administered the servicing of the public debt of the Republic.

In July 1899 measures of fiscal reorganization were under consideration as a
result of the inadequacy of the source of revenue established for the service of
the debt. At that time a number of difficulties and differences of a financial
nature affected relations between the Dominican Republic and the Company.
Attempts to improve matters by the negotiation in April 1900 and March 1901
of revised contractual arrangements proved unsuccessful. After inconclusive
efforts to agree upon terms for the withdrawal of the Company from the
Dominion Republic, during which the assistance of the United States Govern-
ment was sought by the Company, agreement was reached between the Govern-
ments of the Dominican Republic and the United States by the signature of
a Protocol at San Domingo on 31 January 1903.

Provision was made in the Protocol for the indemnification of the Company
by the Dominican Republic for the relinquishment of all the rights, properties
and interests of the Company for the round sum of $4,500,000, and for the
referral to an arbitral commission of the question of determining the terms
under which such relinquishment and indemnification should be effected.

In accordance with article 1 of the Protocol, the arbitral commission consisted
of three arbitrators: John G. Carlisle, named by the President of the United
States; Don Manuel de J. Galvan, named by the Dominican Republic; and
G. Gray, a member of the United States Circuit Court of Appeals, as third
arbitrator, by nomination of the President of the Dominican Republic.

The arbitrators met in Washington in December, 1903, and rendered their
award on 14 July, 1904.

1 Jacob H. Hollander, *‘Debt of Santo Domingo *’, 1905, pp. 20-22.






PROTOCOL OF AN AGREEMENT BETWEEN THE UNITED STATES
OF AMERICA AND THE DOMINICAN REPUBLIC, FOR THE SUB-
MISSION TO ARBITRATION OF CERTAIN QUESTIONS AS TO THE
PAYMENT OF THE SUM HEREINAFTER AGREED TO BE PAID BY
THE DOMINICAN GOVERNMENT TO THE GOVERNMENT OF THE
UNITED STATES ON ACCOUNT OF THE CLAIMS OF THE SAN
DOMINGO IMPROVEMENT COMPANY OF NEW YORK, A COR-
PORATION UNDER THE LAWS OF THE STATE OF NEW JERSEY
AND A CITIZEN OF THE UNITED STATES AND ITS ALLIED COM-
PANIES, SIGNED AT SANTO DOMINGO CITY, 31 JANUARY 1903 *

WHEREAS, differences exist between the Dominican Government and the
*“ San Domingo Improvement Company " and its allied companies; and

WHEREAS, as the result of those differences, the interests of the Improvement
Company and its allied companies, viz: ** The San Domingo Finance Company
of New York ”, *“ The Company of The Central Dominican Railway ’, both
being corporations created under the laws of New Jersey, and the National
Bank of San Domingo, a company originally organized under a French
charter, the two latter companies being owned and controlled by the San
Domingo Finance Company, are seriously aflected; and

WHEREAs, it 1s agreed, as the basis of the present settlement, that the Im-
provement Company and its allied Companies shall withdraw [rom the
Dominican Republic, and that they shall be duly indemnified by the latter
for the relinquishment of their rights, properties and interests.

The United States of America and the Dominican Republic through their
respective representatives, W. F. Powell, Chargé d’Affaires, and Juan Fco.
Sanchez, Secretary of State for TForeign Relations, have agreed upon the
following articles:

I

It being hereby agreed that the Dominican Government shall pay to the
Government of the United States the sum of $4,500,000 (four millions five
hundred thousand dollars), in American gold, on terms to be fixed by the
arbitrators, said payment to be made and accepted as full indemnity for the
relinquishment by the companies above-mentioned of all their rights, properties
and interests, and in full settlement of all accounts, claims and differences
between the Dominican Government and the said companies; the terms on
which the indemnity thus agreed upon shall be paid shall be referred to a board
of three arbitrators, one to be named by the President of the United States, one
by the President of the Dominican Republic, and the third by the President
of the United States and the President of the Dominican Republic jointly: but

1 Papers Relating to the Foreign Relations of the United States, December 6, 1904,
Washington, Government Rrinting Office, 1905, p. 270.
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if, within sixty days after the signature of the present protocol, the third ar-
bitrator shall not have been so named, he shall then be selected by the Dominican
Government from members of the United States Supreme Court or the United
States Circuit Court of Appeals, [rom names presented.

In case of the death, absence or incapacity of any arbitrator, or in the event
of his ceasing or omitting to act, the vacancy shall be filled in the same manner
as the original appointment, the period of sixty days to be calculated fiom the
date of the happening of the vacancy.

11

The arbitrators shall meet in the city of Washington, within sixty days after
the date of the appointment of the third arbitrator.

The vote of the majority shall suffice for the decision of all questions sub-
mitted to the tribunal, including the final award.

I11

Within six months after the signature of this protocol, each party shall
present to the other and to its agent, and also to each of the arbitrators, two
printed copies of its case, accompanied with the documents and evidence on
which it relies, together with the affidavits of their respective witnesses.

Within a further period of two months, either party may, in like manner,
present a counter-case, with additional documents and evidence and affidavits,
in reply to the case, documents and evidence of the other party.

If the other party shall, in its case or counter-case, refer to any document in
its exclusive possession without annexing a copy, it shall, upon the request of
the other party, furnish the latter with a copy; and either party may call upon
the other through the arbitrators, to produce the originals or certified copies of
any papers adduced as evidence.

v

Within two months after the expiration of the term allowed for the filing of
counter-cases, each Government may, by its agent, as well as by additional
counsel, argue its cause before the arbitrators, both orally and in writing.
Each side shall furnish to the other copies of any written arguments, and each
party shall be at liberty to make a written reply, provided that such reply be
submitted within the two months specified.

A%

The Companies above mentioned shall cede and transfer to the Dominican
Government, and the latter shall acquire from the Companies, the properties
mentioned herein, the times, terms and conditions of the delivery of which shall
be fixed by the arbitrators:

1. All the rights and interests which they may possess in the section of the
Centrai Dominican Railway already constructed, as well as all rights and
interests which they may have in the extension of the railways from Santiago
to Moca, and from Moca to San Francisco de Macoris.

2. All rights and interests which they may have in the National Bank.

3. All bonds of the Republic of which they may be the holders, the amount
of which shall not exceed £850,000, nominal (eight hundred and fifty thousand
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sterling pounds), and shall be no less than £825,000 (eight hundred and twenty
five thousand sterling pounds nominal).

It is understood that all these bonds are of the class bearing four per cent,
annual interests excepting as to£24,000 (twenty four thousand sterling pounds)
two and three-quarter per cent bonds, which shall be accepted at the rate of
sixteen 249, bonds for eleven 4% bonds. A list of the bonds shall accompany
the case of the United States.

VI

It is agreed, as the basis of the award to be made by the arbitrators, that the
sum specified in Article I hereof shall be paid in monthly instalments, the
amount and manner of collection of which shall be fixed by the trlbunal The
award shall bear interest from the date of its rendition at the . . . . . ..

The Dominican Government having, in its recent negotiations w1th the
American Companies, proposed to pay, on account of its indebtedness to them,
a minimum sum of $225,000 (two hundred and twenty five thousand -dollars)
per annum, which was to be increased on a sliding scale, it is agreed that the
Dominican Government shall, pending the present arbitration, and beginning
with the Ist of January 1903, pay to the Government of the United States for
the use of the American Companies, the sum of $225,000 (two hundred and
twenty five thousand dollars) per annum, in equal monthly instalments, the
aggregate amount so paid, at the date of the award, to be taken into account
by the arbitrators.

vl

The award of the tribunal shall be rendered within a year from the date of
the signature of the present protocol. It shall be in writing, and shall be final
and conclusive.

VIII

Reasonable compensation to the arbitrators for their services and all expenses
incident to the arbitration, including the cost of such clerical aid as may be
necessary, shall be paid by the Governments in equal moieties.

DoNE in quadruplicate, in English and Spanish, at San Domingo City, this
31st day of January 1903.

[Sear] Jno. Feo. SANCHEZ
Ministro de Relaciones Exteriores

[Seav] W. F. PoweLL
Chargé d’ Affaires

AGREEMENT TO THE NAMING OF ARBITRATORS

It is hereby agreed, on the part of the Dominican Government, through
Juan Francisco Sinchez, Secretary of State for Foreign Relations, and the

! In the Award given at Washington on July 14, 1904, it was provided (Article 2)
that the principal sum, and any and all balances thcrcof should bear interest at
the rate of 4 per cent, per annum. See infra, p. 37.
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Chargé d’Affaires of the United States of North America, in the person of
W. F. Powell, each acting for his respective Government, agree that neither of
the signatory parties to this Protocol for International Arbitration, to which
has been referred certain disagreements existing between the Dominican
Government on the one side, and the Santo Domingo Improvement Company
on the other, shall name its Arbitrator as stated in said Protocol, until after a
period of ninety (90) days from the date of signing the same, in order to allow the
Dominican Government to come to an agreement with the Santo Domingo
Improvement Company, and the date referred to in the appointment of the
third Arbitrator shall bear same as that expressed above.

To the above we agree, and with good faith to carry the same into effect,
have hereunto affixed our names and attached thereto the Seals of our respective

Offices.
Done this 31st Day of January, 1903

[SEAL] Jno. Fco. SANcHEZ
Secertary of State for Foreign Relations

of the Republic of San Domingo

[SEaL] W. F. PoweLL
Chargé d’ Affaires of the United States of North America



AWARD OF THE COMMISSION OF ARBITRATION UNDER THE

PROVISIONS OF THE PROTOCOL OF JANUARY 31, 1903, BETWEEN

THE UNITED STATES OF AMERICA AND THE DOMINICAN

REPUBLIC, FOR THE SETTLEMENT OF THE CLAIMS OF THE

SAN DOMINGO IMPROVEMENT COMPANY OF NEW YORK AND
ITS ALLIED COMPANIES, 14 JULY 1904

Arbitrage ayant pour origine des difficultés d’ordre financier survenues entre le
gouvernement dormunicain et la San Domingo Improvement Company ainsi que d’autres
compagnies américaines, alliées de celle-ci — Réclamation du gouvernement des
Etats-Unis d’Amérique pour le compte des compagnies américaines — Conclusion
d'un protocole d’arbitrage par lequel les Parties conviennent du retrait des com-
pagnies américaines de la République dominicaine, moyennant une indemnité
déterminée pour I’abandon que ces compagnies font de leurs droits de propriété
et intéréts, ainsi que de la constitution d’une commission arbitrale chargée de
décider du mode de payement de cette indemnité — Détermination par la sentence
de I’époque de la remise des propriétés, de la quotité de I'intérét, du montant des
versements mensuels et des garanties et forme de la perception.

WHEREAs, by a Protocol of Agreement between the United States of America
and the Dominican Republic, concluded at Santo Domingo City, January 31,
1503, it was agreed that the Dominican Government should pay to the Govern-
ment of the United States the sum of four million, five hundred thousand dollars
($4,500,000) in American goid, as full indemnity for the relinquishment by
The San Domingo Improvement Company of New York, The San Domingo
Finance Company of New York, The Company of the Central Dominican
Railway and the National Bank of San Domingo, of all their rights, properties
and interests and in full settlement of all accounts, claims and differences
between the Dominican Government and the said Companies, and that the
terms, on which the indemnity thus agreed upon should be paid, should be
referred to a board of three arbitrators, one to be named by the President of the
United States, one by the President of the Domincian Republic and the third
by the President of the United States and the President of the Dominican Republic
Jointly, or, in case they should fail to so name him, by the President of the
Dominican Republic from certain specified members of the United States
Supreme Court or the United States Circuit Court of Appeals;

WHEREAs, for the purpose of carrying into effect the said Protocol, the under-
signed arbitrators were appointed, viz: By the President of the United States,
John G. Carlisle; by the President of the Dominican Republic, Don. Manuel
de J. Galvan; and, as third arbitrator, by nomination of the President of the
Dominican Republic, George Gray, one of the specified members of the
United States Circuit Court of Appeals; and

! Papers Relating to the Foreign Relations of the United States, December 6, 1904,
Washington, Government Printing Office, 1905, p. 274.
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WHEREASs, the said arbitrators, duly organized under the said Protocol as a
Board of Arbitration, have received and considered the cases and countercases
and the arguments filed thereunder by the contracting parties through their
respective agents and counsel;

The Board of Arbitration does now adjudge and award, as the terms on
which the indemnity above mentioned shall be paid and the times, terms and
conditions on which the aforesaid Companies shall relinquish all their rights,
properties and interests, mentioned in Article V of said Protocol, and withdraw
from the Dominican Republic, thus constituting a full settlement of all accounts,
claims and differences between the Dominican Government and the said
Companies, the following:—

Article 1. Time of Delivery of Praperties

(a) Within ninety days from the making of this award, all rights and interests
which the said Companies have in the National Bank of San Domingo, consisting
of Six thousand three hundred and thirty-eight (6,338) shares of the capital
stock thereof, shall be delivered by said Companies to the Dominican Govern-
ment, on said Government giving to the Companies a release by the Bank of all
claims against them.

(6) When the Dominican Government shall have paid to the United States
the sum of One Million Five hundred thousand dollars ($1,500,000), part of
said principal debt, the said Companies shall deliver to the Dominican Govern-
ment all the shares of the Company of the Central Dominican Railway, which
shall represent, include and carry, all the rights and interests in said Railway
referred to in paragraph 1 of Article V of said Protocol, and will simultaneously
deliver over the full possession of said Railway, which shall be free of all debts,
fixed or floating, of the said Companies, and which shall be at least in as good
condition physicaily as it now is, less wear and tear and damage by accident or
acts of God or public disturbance or the foreign enemy.

The cost of restoring the Railway from damage occurring in the meantime
from any of such causes, shall be first chargeable upon the net profits of the
year, and any excess of such cost shall be paid by the Dominican Government
out of its Treasury in the same manner as hereinafter described in Article 4.

If such payment of One Million Five hundred thousand dollars ($1,500,000),
or any part thereof, shall be made by the Government, other than by the
monthly instalments hereinafter provided, such monthly instalments shall
nevertheless continue as herein provided.

(¢) When the principal of said debt of Four Million Five hundred thousand
dollars ($4,500,000) shall have been reduced to Two Million Seventy-six
thousand Six hundred and thirty-five dollars ($2,076,635), then shall begin
the delivery of the bonds of the Dominican Republic mentioned in paragraph 3
of Article V of the Protocol of the amount of Eight hundred and thirty thousand
Six hundred and fifty-four pounds sterling (£830,654). The bonds to be
delivered shall not include any of the Three hundred and fifty-one thousand
Four hundred pounds sterling (£351,400) of Unified Scrip, admitted by the
Companies to be the property of the Dominican Republic and heretofore
tendered by the Companies to the Dominican Government, under the provisions
of Article 6 of the contract of April 18, 1900; and the said Three hundred and
fifty-one thousand Four hundred pounds sterling (£351,400) of Unified Scrip
shall be delivered to the Dominican Government within thirty days from the
date of this Award. With regard to the delivery of the amount of Eight
hundred and thirty thousand Six hundred and fifty-four pounds sterling
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(£830,654) of bonds, exclusive of the Three hundred and fifty-one thousand
Four hundred pounds sterling (£351,400) admitted to be the property of the
Dominican Republic, this is understood to constitute a guarantee on the part
of the Companies that there are outstanding not more than One Million One
hundred and forty-eight thousand Six hundred pounds sterling (£1,148,600)
of 4 per centum obligations, including French-American Reclamation Consols
(stamped and unstamped), Unified 4 per centum Scrip, and the 4 per centum
bonds embraced in the Eight hundred and thirty thousand Six hundred and
forty-four pounds sterling (£830,654) of bonds to be delivered under this award,
and that, if any bonds of the issues of 1888, 1890, or 1893, shall hereafter be
presented for conversion, the Companies will protect the Dominican Govern-
ment. The delivery of the bonds by said Companies to the Dominican Govern-
ment shall be in monthly installments pro rata to the payments of principal made
to the United States, so that One thousand dollars ($1,000) or Two hundred
pounds sterling (£200) of bonds shall be delivered for each Five hundred
dollars ($500) of principal debt paid.

Article 2. Rate of Interest

The principal sum of Four Million Four hundred and eighty-one thousand
Two hundred and fifty dollars ($4,481,250) and any and all balances thereof
due and payable to the United States by the Dominican Government shall
bear interest from the date of this award, at the rate of four per centum per
annum. Al payments made shall be applied first to the interest accrued.

Article 3. Amount of Monthly Instalments

Said principal and interest shall be payable in monthly instalments of Thirty-
seven thousand Five hundred dollars ($37,500) each, during the first two years,
and of Forty-one thousand Six hundred and sixty-six dollars and sixty-six cents
($41,666.66) each, thereafter, to the Financial Agent of the United States, on
the first day of each month, beginning with the month of September, 1904, and
shall be made in gold coin or currency of the United States, or in such good
bills of exchange as shall be acceptable to said Agent. In the former case, the
cost of shipment to New York, and in the latter case the discount to maturity
and charges incident to the collection of such bills of exchange, shall be added
to the amount of the monthly instalment.

The net profits of the operation of said Railway, until its delivery under
Article I hereof, during each year, beginning from the first day of July, 1904,
as shall annually be stated by its General Manager, shall be and constitute a
further credit upon said principal debt.

Article 4. Security and Mode of Collection

Securtty: The said debt and interest and the monthly payments thereof, as
herein determined, shall be secured as follows:—

The Customs Revenues and Port Dues of the ports of entry or custom houses
of Puerto Plata, Sanchez, Samani and Montecristy, and of all other ports of
entry or custom houses now existing or which may hereafter be established,
on the coast or in the interior, north of eighteen degrees and forty-five minutes
of North Latitude, and east of the Haitian boundary, are hereby assigned and
designated as security for the payment of the debt and interest herein mentioned.

Until payment of said debt and interest, the tariff of Customs Duties and
Port Dues now prevailing shall not be reduced in any case or to any person
more than twenty per centum, without the consent of the United States.
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The said debt and interest shall also constitute a first lien upon the Central
Dominican Railway, until its delivery to the Dominican Republic as provided
in this award.

Mode of Collection: The United States shall appoint a Financial Agent, who
shall establish an office in the Dominican Republic.

In case of failure to receive during any month the sum then due, the said
Financial Agent shall have full power and authority by himself or by his
appointees, to forthwith enter into possession of the Custom House at Puerto
Plata in the first instance, and to assume charge of the collection of the Customs
Duties and Port Dues at that port, and, to that end, shall fix and determine
those Duties and Dues and enforce their payment, possessing and exercising all
the present powers of the ““ Interventor de Aduana *” and of the *“ Administrador
de Hacienda ”* and of all other officials authorized by law to participate in the
collection and determination of Duties and Dues and the enforcement of
their payment.

Said Financial Agent shall have power from time to time to appoint sub-
ordinate officials and employees. The Customs Duties and Port Dues shall
be paid to him or to his appointees directly by the exporters and importers or
other persons liable therefor in cash or in pagarés drawn to the order of said
Financial Agent or his appointees, and such payment, and such payment alone,
shall operate as a release of the goods and as a discharge of such importers and
exporters and other persons from the liability for payment of such Customs
Duties and Port Dues.

The Dominican Government may appoint such officials as it may deem
proper for the purpose of inspecting the collection of duties.

Out of the sums collected by the Financial Agent and his appointees the
said Agent shall pay in the following order:

(a) The expenses of collection.

(b) The Special Apartados, as follows: —

Port of Puerto Plata:
Wharf Concession;
Freight Concession;
Personal duties;
Old Foreign Debt, one and one-half (1'/;) per centum of import duties;
Colon, one-half (1/,) per centum of import and export duties.

Port of Samana:
Wharf Concession;

Old Foreign Debt, one and one-half (1!/,) per centum of import duties;
Colon, one-half (!/,) per centum on import and export duties.

Port of Sanchez:

Wharf Concession;

Samani-Santiago railway concession, seven (7) per centum of import duties;
Macoris branch railway concession, two (2) per centum of customs receipts;
Old Foreign Debt, one and one-half (1!/,) per centum of import duties;
Colon, one-half (!/,) per centum import and export duties.

Port of Montecristy :
Improvement River Yaque Concession;
*“ Gobernacién ”’;

Old Foreign Debt, one and one-half (1!/,) per centum of import duties;
Colon; one-half (!/;) per centum of import and export duties.
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(¢) The sums due under this Award.

(d) “ Deuda Flotante Interior ” and * Deuda Flotante Vicini,” each five (5)
per centum.

The excess, if any, after said payments, shall be paid over by said Financial
Agent to the Minister of Hacienda of the Dominican Government at the time
recognized by the United States or to his order. And the said Financial Agent
shall render monthly an account of his collections and disbursements to the said
Minister of Hacienda. He shall not be obstructed in the peaceful exercise of
his duties under this Award.

In case the sums collected at Puerto Plata shall at any time be insufficient
for the payment of the amounts due hereunder, or in case of any other manifest
necessity, or if the Dominican Government shall so request, the said Financial
Agent or his appointees shall have and exercise at Sanchez, Samana and Monte-
cristy, and at any or all of the ports of entry or custom houses within the
territorial limits above described, all the rights and powers vested in him or them
by this Award in respect of the port of Puerto Plata.

This possession, power and duty shall continue until six months after all
arrears hereunder shall have been paid, and further, until the Dominican
Government requests the restoration of the status quo ante; but said Financial
Agent and his appointees shall re-enter said custom houses and resume the
exercise of all the powers and authority as above described, at any subsequent
time when a like default in payment shall be made by the Dominican Govern-
ment.

To the end that the capacity of the Dominican Republic punctually to make
the payments required by this Award shall not hereafter be impaired, the
Financial Agent herein mentioned shall act as Financial Adviser to the Domini-
can Government, in all matters affecting its ability to pay this Award.

Article 5

In the month of January in each year the Dominican Government shall make
up, in accord with the Financial Agent herein mentioned, a statement showing
the total fiscal revenues of the Republic for the preceding year.

Article 6

The salaries and necessary traveling and other expenses of the Financial
Agent and his appointees shall be paid by the Dominican Government in
monthly instalments in the same manner and with the same security as the
monthly instalments of debt provided herein by Article 4.

Article 7

In addition to the monthly instalment of Thirty-seven thousand five hundred
dollars ($37,500) provided for in Article 3, there shall be paid to the Financial
Agent, during the month of August, 1904, a sum sufficient to pay an equal
moiety of the compensation of the arbitrators, and an equal moiety of all
expenses of this arbitration, being the amount for which the Dominican
Republic is liable, under Article VIII of the Protocol, which amounts shall be
certified to the Dominican Government by the Department of State of the
United States of America.

And in case of the failure to pay said amount, or any part thereof, during
the said month of August, the Financial Agent shall have and exercise in the
collection thereof, the same powers as hereinbefore conferred upon him in
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case of default in the payment of the said monthly instalments on the principal
and interest of said debt.

This Award is given and rendered at Washington, on this fourteenth day of
July, in the year one thousand nine hundred and four.

IN WITNESs WHEREOF, we have hereunto affixed our hands and seals.

[SEAL] Geo. Gray
President
[SEAL] John G. CARLISLE

[SEaL] Manuel pe J. GaLvan
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APERCU !

Cette affaire eut son origine dans la juridiction extraterritoriale maintenue
a ’égard des ressortissants de nations étrangéres ayant résidé au Japon avant
1894. En vertu des traités conclus avec la Grande-Bretagne, I’Allemagne et la
France, portant respectivement les dates du 16 juillet 1894 2, du 4 avril 1896 3,
et du 4 aolt 1896 4, cette coutume fut abandonnée, le Japon consentant a
destiner, pour les louer a bail perpétuel aux citoyens ou aux sujets de nations
étrangeres, certains terrains situés dans divers ports ouverts. Il fut stipulé
qu’aucune obligation, autre que les obligations contenues dans les baux, ne
devait étre imposée aux propriétés de cette nature. En conséquence, aucun
impét ou charge, autre que ceux expressément mentionnés dans les baux, ne
fut payé pour des usages municipaux ou autres, pendant une série d’années
apres la conclusion des traités. Toutefois, les Japonais adoptérent finalement
Popinion que les baux n’avaient rapport qu’aux terrains nus, et qu’ils ne
comprenaient pas les batiments et les autres travaux d’amélioration. Les
Gouvernements intéressés refusérent d’accepter les vues du Japon et la question
fut soumise, en vertu du compromis du 28 aot 1902 3, 4 un tribunal composé
de membres de la Cour permanente d’arbitrage de La Haye: M. Gregers Gram,
de Norvége, M. Louis Renault, de France, et M. Itchiro Motono, du Japon.
Les séances commencérent le 21 novembre 1904, et furent terminées le 15 mai
1905. La sentence fut rendue le 22 mai 1905. En raison d’une décision obtenue
par la majorité des voix, et signée par les membres frangais et norvégien, le
Tribunal déclara:

Les dispositions des traités et autres engagements mentionnés dans les pro-
tocoles d’arbitrage n’exemptent pas seulement les terrains possédés en vertu
des baux perpétuels concédés par le Gouvernement japonais, ou en son nom,
mais elles exemptent les terrains et les bitiments de toute nature construits ou
qui pourraient étre construits sur ces terrains, de tous impots, taxes, charges,
contributions, ou conditions quelconques autres que ceux expressément stipulés
dans les baux en question.

Le membre japonais du Tribunal d’Arbitrage constata son dissentiment au
sujet de cette décision, et maintint les prétentions de son Gouvernement.

t J. B. Scott, Dotation Carnegie pour la Paix Internationale, Les Travaux de la
Cour permanente d’arbitrage de La Haye, New-York. Oxford University Press, 1921, p. 79.

2 Voir infra, p. 56.

3 Voir infra, p. 57.

* Voir infra, p. 58.

5 Voir infra, p. 47.






PROTOCOLE ! ENTRE LA FRANCE ET LE JAPON POUR SOUMET-

TRE A UN ARBITRAGE CERTAINES QUESTIONS CONCERNANT

L’INTERPRETATION DES TRAITES AVEC LE JAPON RELATIVE-

MENT AUX BAUX A PERPETUITE, SIGNE A TOKYO LE 28 AOUT
1902 2

ATTENDU qu’un désaccord s’est produit entre le Gouvernement du Japon
d’une part, et les Gouvernements de France, d’Allemagne et de Grande-Bretagne
d’autre part, touchant le sens réel et la portée des dispositions suivantes des
Traités respectifs et autres engagements existant entre eux, c’est-a-dire:

Paragraphe 4 de I’Article XVIII du Traité de Commerce et de Navigation
du 4 avril 1896 entre le Japon et I’Allemagne: « Sobald diese Einverleibung
erfolgt » [C’est-A-dire: quand les divers quartiers étrangers qui existent au Japon
auront été incorporés dans les Communes respectives du Japon], « sollen die
bestehenden, zeitlich unbegrenzten Ueberlassungvertrige, unter welchen jetzt
in den gedachten Niederlassungen Grundstiicke besessen werden, bestitigt und
hinsichtlich dieser Grundstiicke sollen keine Bedingungen irgend einer anderen
Art auferlegt werden, als sie in den bestehenden Ueberlassungsvertrigen
enthalten sind» 3, et paragraphe 3 de la communication complémentaire de
méme date du Secrétaire d’Etat des Afaires Etrangéres de I’Empire d’Alle-
magne au Ministre du Japon a Berlin: « 3. dass, da das Eigenthum an den im
Artikel XVIII des Vertrages erwihnten Nierderlassungsgrundstiicken dem
Japanischen Staate verbleibt, die Besitzer oder deren Rechtsnachfolger fiir
ithre Grundstiicke ausser dem kontraktmissigen Grundzins Abgaben oder
Steuern irgend welcher Art nicht zu entrichten haben werden»*, et I’alinéa
suivant de la réponse du Ministre du Japon de méme date & la précédente
communication: « dass die darin unter Nummer | bis 4 zum Ausdruck ge-
brachten Voraussetzungen, welche den Erwerb dinglicher Rechte an Grund-
stiicken, die Errichtung von Waarenhiusern, dir Steuerfreiheit der Grund-
stiicke in den Fremdenniederlassungen und die Erhaltung wohlerworbener
Rechte nach Ablauf des Vertrages zum Gegenstande haben, in allen Punkten
zutreffend sind ;5 *

! Bureau International de la Cour Permanente d’Arbitrage. Recueil des actes et
protocoles concernant le litige entre I’ Allemagne, la France et la Grande-Bretagne, d’une part,
et le Fapon, d’autre part, etc., p. 9.

2 Des protocoles analogues entre la Grande-Bretagne et le Japon, et entre
I’Allemagne et le Japon furent également signés le 28 aofit 1902 (ibid., p. 5 et 13).

3 Pour le texte de I'article XVIII de ce traité, voir infra, p. 57.

* Traduction: Que, vu que la propriété des quartiers mentionnés a I'article XVIII
du dit traité reste au Gouvernement du Japon, les propriétaires ou leurs successeurs
légitimes ne sont tenus de payer ni d’impéts ni de taxes d’aucune espéce, sauf la
rente fonciére contractuelle (J. B. Scott, Dotation Carnegie pour la Paix Inter-
nationale, Les travaux de la Cour Permanente d’ Arbitrage de La Haye, New York, Oxford
University Press, 1921, p. 89).

5 Traduction: Que les explications y insérées sous les numéros 1-4, qui traitent de
I’acquisition des droits réels quant aux propriétés fonciéres, de la construction de
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Paragraphe 4 de I’Article XXI du Traité revisé du 4 aoiit 1896 entre le
Japon et la France: « Lorsque les changements ci-dessus indiqués auront été
effectués» [c’est-a-dire: lorsque les divers quartiers étrangers qui existent au
Japon auront été incorporés aux Communes respectives du Japon et feront des
lors partie du systéme municipal du Japon; et lorsque les Autorités Japonaises
compétentes auront assumé toutes les obligations et tous les devoirs municipaux,
et que les fonds et biens municipaux qui powrraient appartenir a ces quartiers
auront été transférés aux dites autorités], ales baux i perpétuité en vertu
desquels les étrangers possédent actuellement des propriétés dans les quartiers
seront confirmés, et les propriétés de cette nature ne donneront lieu 4 aucuns
impdts, taxes,-charges, contributions ou conditions quelconques autres que
ceux expressément stipulés dans les baux en question »;

Paragraphe 4 de I’Article XVIII du Traité revisé du 16 juillet 1894 entre le
Japon de la Grande-Bretagne: « When such incorporation takes place» [c’est-
A-dire: quand les divers quartiers étrangers qui existent au Japon auront été
incorporés aux Communes respectives du Japon], « existing leases in perpetuity
under which property is now held in the said Settlements shall be confirnied,
and no conditions whatsoever other than those contained in such existing
leases shall be imposed in respect of such property »; !

ATTENDU que le litige n’est pas susceptible d’étre réglé par la voie diplomatique:

ATTENDU que les Puissances en désaccord, co-Signataires de la Convention
de La Haye pour le réglement pacifique des conflits internationaux, ont résolu
de terminer ce différend, en soumettant la question 4 un arbitrage impartial
suivant les stipulations de la dite Convention;

Les dites Puissances ont, dans le but de réaliser ces vues, autorisé les Repré-
sentants ci-dessous désignés, a savoir:

Le Gouvernement Frangais: M. G. Dubail, Ministre Plénipotentiaire,
Chargé d’Affaires de la République Frangaise;

Le Gouvernement Allemand: M. le Comte d’Arco Valley, Envoyé Extra-
ordinaire et Ministre Plénipotentiaire de Sa Majesté I’Empereur d’Allemagne,
Roi de Prusse;

Le Gouvernement de Grande-Bretagne: Sir Claude Maxwell MacDonald,
G.C.M.G,, K.CB,, Envoyé Extraordinaire et Ministre Plénipotentiaire de Sa
Majesté le Roi de Grande-Bretagne

Le Gouvernement du Japon: M. le Baron Komura Jutaro Ministre des
Affaires Etrangéres de Sa Majesté I'Empereur du Japon:

A conclure le Protocole suivant:

I. Les Puissances en litige décident que le Tribunal Arbitral auquel la
question sera sournise en dernier ressort sera composé de trois membres pris
parmi les Membres de la Cour Permanente d’Arbitrage de La Haye et qui
seront désignés de la maniére suivante:

Chaque Partie, aussitét que possible, et dans un délai qui n’excédera pas
deux mois A partir de la date de ce Protocole, devra nommer un Arbitre, et les
deux Arbitres ainsi désignés choisiront ensemble un sur-Arbitre. Dans le cas
ol les deux Arbitres n’auront pas, dans le délai de deux mois apreés leur désigna-
tion, choisi un sur-Arbitre, Sa Majesté le Roi de Suéde et Norveége sera prié
de nommer un sur-Arbitre.

magasins, de |'exemption de taxe dans les quartiers étrangers et du maintien des
droits diiment acquis aprés ’expiration du traité, sont i tous égards convenables
(ibid).

! Pour le texte de ’Article XVIII de ce traité, voir infra, p. 56.
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II. La question en litige sur laquelle les Parties demandent au Tribunal
Arbitral de prononcer une décision définitive est la suivante:

Oui ou non, les dispositions des Traités et autres engagements ci-dessus
mentionnés, exemptent-elles seulement les terrains possédés en vertu des baux
perpétuels concédés par le Gouvernement Japonais ou en son nom, ou bien
exemptent-elles les terrains et les batiments de toute nature construits ou qui
pourraient étre construits sur ces terrains, de tous impdts, taxes, charges,
contributions ou conditions quelconques autres que ceux expressément stipulés
dans les baux en question?

ITI. Dans le délai de huit mois aprés la date de ce Protocole, chaque Partie
devra remettre aux différents membres du Tribunal et & I’autre Partie, les
copies complétes, écrites ou imprimées, de son Mémoire contenant toutes piéces
a I'appui et arguments produits par elle au présent Arbitrage. Dans un délai
de six mois au plus aprés cette remise, une communication semblable sera faite
des copies manuscrites ou imprimées, des Contre-Mémoires, piéces a 'appui
et conclusions finales des deux Parties: il est bien entendu que ces répliques,
documents additionnels et conclusions finales devront se limiter a répondre au
Mémoire principal et aux argumentations produites précédemment.

IV. Chaque Partie aura le droit de soumettre au Tribunal Arbitral comme
instruments & faire valoir, tous les documents, Mémoires, correspondances
officielles, déclarations ou actes officiels ou publics se rapportant & I’objet de
I’Arbitrage et qu’elle jugera nécessaire. Mais si, dans les Mémoires, Contre-
Mémoires ou arguments soumis au Tribunal, I'une ou 'autre Partie s’est
référée ou a fait allusion &2 un document ou papier en sa possession exclusive
dont elle n’aura pas joint la copie, elle sera tenue, si ’autre Partie le juge
convenable, de lui en donner la copie dans les trente jours qui en suivront
la demande.

V. Chacune des Parties peut, si elle le juge convenable, mais sous la réserve
d’un droit de réponse de la part de ’autre Partie, dans un temps qui sera fixé
par le Tribunal Arbitral, présenter, a telles fins que celui-ci jugera utiles, un
état de ces objections aux Contre-Mémoires, instruments additionnels, et
conclusions finales de I’autre Partie, dans le cas ou ces documents ou I’'un
d’eux n’auraient pas trait & la question, seraient erronés ou ne se limiteraient
Ppas a répondre strictement au Mémoire principal et 4 son argumentation.

VI. Ni papiers, ni communications, soit écrites, soit orales, autres que ceux
prévus par les paragraphes III et V de ce Protocole ne devront étre acceptés ou
pris en considération dans le présent Arbitrage 2 moins que le Tribunal ne
demande a I'une ou l'autre Partie une explication ou information supplémen-
taire qui devra étre donnée par écrit. Dans ce cas, ’autre Partie aura le droitde
présenter une réponse écrite dans un délai A fixer par le Tribunal.

VII. Le Tribunal se réunira en un lieu indiqué plus tard par les Parties,
aussitét que possible, mais ni avant deux mois, ni plus tard que trois mois a
dater de la remise des Contre-Mémoires prévue au Paragraphe III de ce
Protocole; il procédera avec impartialité et soin 4 ’examen et au jugement du
litige. Le jugement du Tribunal sera prononcé autant que possible dans le
délai d’un mois aprés la cléture par le Président des débats de 1’Arbitrage.

VIII. Dans cet Arbitrage, le Gouvernement Japonais sera considéré comme
étant 'une des Parties, et les Gouvernements Frangais, Allemand, et de la
Grande-Bretagne conjointement comme étant I’autre Partie.
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IX. En tout ce qui n’est pas prévu par le présent Protocole, les stipulations
de la Convention de La Haye pour le réglement pacifique des conflits inter-
nationaux seront appliquées a cet Arbitrage.

Farr 4 Tokio le 28 aoit 1902, correspondant au 28¢ jour du 8¢ mois de la
35¢ année de Meiji.

(Signé) G. DuBaiL
{Signé) Jutaro Komura



SENTENCE DU TRIBUNAL D'ARBITRAGE, CONSTITUE EN VERTU
DES PROTOCOLES SIGNES A TOKYO LE 28 AOUT 1902 ENTRE
LE JAPON D'UNE PART ET L’ALLEMAGNE, LA FRANCE ET LA
GRANDE-BRETAGNE D’AUTRE PART, 22 MAI 19051

ATTENDU qu’aux termes de Protocoles, signés a Tokyo le 28 aout 1902, un
désaccord s’est produit, entre le Gouvernement du Japon d’une part et les
Gouvernements d’Allemagne, de France et de Grande Bretagne d’autre part,
touchant le sens réel et la portée des dispositions suivantes des traités respectifs
et autres engagements existant entre eux, c’est-a-dire:

Paragraphe 4 de I’Article XVIII du Traité de Commerce et de Navigation
du 4 avril 1896 entre le Japon et I’Allemagne: « Sobald diese Einverleibung
erfolgt » [c’est-a-dire: quand les divers quartiers étrangers qui existent au Japon
auront été incorporés dans les communes respectives du Japon] «sollen die
bestehenden, zeitlich unbegrenzten Ueberlassungsvertrige, unter welchen
jetzt in den gedachten Niederlassungen Grundstiicke besessen werden, bestitigt
und hinsichtlich dieser Grundstiicke sollen keine Bedingungen irgend einer
anderen Art auferlegt werden, als sie in den bestehenden Ueberlassungs-
vertragen enthalten sind »; — et paragraphe 3 de la communication complé-
mentaire de méme date du Secrétaire d'Etat des Affaires Etrangéres de I’Empire
d’Allemagne au Ministre du Japon a Berlin: « 3. dass, da das Eigenthum an
den im Artikel XVIII des Vertrages erwahnten Niederlassungsgrundstiicken
dem Japanischen Staate verbleibt, die Besitzer oder deren Rechtsnachfolger
fir ihre Grundstucke ausser dem kontraktmassigen Grundzins Abgaben oder
Steuern irgend welcher Art nicht zu entrichten haben werden,» et I’alinéa
suivant de la réponse du Ministre du Japon de méme date 4 la précédente com-
munication: « dass die darin unter Nummer 1 bis 4 zum Ausdruck gebrachten
Voraussetzungen, welche den Erwerb dinglicher Rechte an Grundstiicken, die
Errichtung von Waarenhaiisern, die Steuerfreiheit der Grundstiicke in den
Fremdenniederlassungen und die Erhaltung wohleworbener Rechte nach
Ablaufl des Vertrages zum Gegenstande haben, in allen Punkten zutreffend
sind »;

Paragraphe 4 de I’Article XXI du Traité revisé du 4 aolt 1896 entre le
Japon et la France: « Lorsque les changements ci-dessus indiqués auront été
effectués, » [c’est-a-dire: lorsque les divers quartiers étrangers qui existent au
Japon auront été incorporés aux comrmunes respectives du Japon et feront des
lors partie du systéme municipal du Japon; et lorsque les autorités japonaises
compétentes auront assumé toutes les obligations et tous les devoirs municipaux,
et que les fonds et biens municipaux qui pourraient appartenir & ces quartiers
auront été transférés auxdites autorités] « les baux a perpétuité en vertu desquels
les étrangers possédent actuellement des propriétés dans les quartiers seront
confirmés, et les propriétés de cette nature ne donneront lieu 4 aucuns impots,

! Bureau International de la Cour Permanente d’Arbitrage. Recueil des actes et
protocoles concernant le litige entre I' Allemagne, la France et la Grande-Brelagne, d’une part,
et le Japon, d’autre part, etc., p. 43.
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taxes, charges, contributions ou conditions quelconques autres que ceux ex-
pressément stipulés dans les baux en question »;

Paragraphe 4 de I’Article XVIII du Traité revisé du 16 juillet 1894 entre
le Japon et la ‘Grande Bretagne: « When such incorporation takes place,»
[c’est-a-dire: quand les divers quartiers étrangers qui existent au Japon auront
été incorporés aux cornmunes respectives du Japon] « existing leases in perpetuity
under which property is now held in the said settlements shall be confirmed,
and no conditions whatsoever other than those contained in such existing leases
shall be imposed in respect of such property »;

ATTENDU que les Puissances en litige sont tombées d’accord pour soumettre
leur différend a la décision d’un Tribunal d’Arbitrage,

Qu’en vertu des Protocoles susmentionnés,

Les Gouvernements d’Allemagne, de France et de Grande Bretagne ont
désigné pour Arbitre Monsieur Louis Renaurt, Ministre Plénipotentiaire,
Membre de I'Institut de France, Professeur a4 la Faculté de droit de Paris,
Jurisconsulte du Département des Affaires Etrangéres, et

Le Gouvernement du Japon a désigné pour Arbitre Son Excellence Monsieur
Itchiro Motono, Envoyé Extraordinaire et Ministre Plénipotentiaire de Sa
Majesté I'Empereur du Japon a Paris, Docteur en droit,

Que les deux Arbitres sus-nommés ont choisi pour Surarbitre Monsieur
Gregers GrAM, ancien Ministre d’Etat de Norveége, Gouverneur de Province;

ATtTENDU que le Tribunal ainsi composé a pour mission de statuer, en dernier
ressort, sur la question suivante:

Oui ou non, les dispositions des traités et autres engagements ci-dessus mentionnés exemplent-
elles seulement les terrains possédés en vertu des baux perpétuels concddeés par le Gouverne-
ment Japonais ou en son nom, — ou bien exemptent-elles les terrains et les bdtiments de
toule nature construits ou qui pourraient étre construits sur ces terrains, — de tous impéts,
taxes, charges, contributions ou conditions quelconques autres que ceux expressément
stipulés dan les baux en question?

ATTENDU que le Gouvernement Japonais soutient que les terrains seuls sont,
dans la mesure qui vient d’étre indiquée, exemptés du paiement d’impéts et
autres charges,

Que les Gouvernements d’Allemagne, de France et de Grande Bretagne
prétendent, au contraire, que les batiments, construits sur ces terrains, jouissent
de la méme exemption,

ATTENDU que, pour se rendre compte de la nature et de ’étendue des en-
gagements contractés de part et d’autre par les baux a perpétuité, il faut recourir
a divers arrangements et conventions intervenus, sous le régime des anciens
traités, entre les autorités japonaises et les représentants de plusieurs Puissances,

ATTENDU que de ces actes et des stipulations insérées dans les baux il résulte:

Que le Gouvernement Japonais avait consenti a préter son concours A la
création de quartiers étrangers dans certaines villes et ports du Japon, ouverts
aux ressortissants d’autres nations,

Que, sur les terrains désignés a4 l'usage des étrangers dans les différentes
localités, le Gouvernement Japonais a exécuté, A ses frais, des travaux en vue
de faciliter 'occupation urbaine,

Que les étrangers n’étant pas, d’apres les principes du droit japonais, admis
a acquérir la propriété de terrains situés dans le pays, le Gouvernement leur a
donné les terrains en location 4 perpétuité,

Que les baux déterminent I’étendue des lots de terre loués et stipulent une
rente annuelle fixe, calculée a raison de I’espace loué,
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Qu’il fut convenu qu’en principe les quartiers étrangers resteraint en dehors
du systéme municipal du Japon, mais qu’au reste, ils n’étaient pas soumis a
une organisation uniforme,

Qu’il était arrété, par voie de réglements, comment il serait pourvu aux
diverses fonctions de 'administration et qu’il était prescrit que les détenteurs
des terrains seraient tenus de subvenir partiellement aux frais de la municipalité
a l'aide de redevances dont le montant et le mode de perception étaient
déterminés,

ATTENDU qu’on s’expliquerait bien le soin apporté dans la rédaction des dits
actes en vue de préciser les obligations de toute nature incombant aux étrangers
vis 4 vis du Gouvernement Japonais, s’il était entendu que la rente annuelle
représentit, non seulement le prix de la location, mais aussi la contre partie des
impdts dont les preneurs eussent été redevables 4 raison de la situation créée a
leur profit par les baux et que, par conséquent, ils n’auraijent, en cette qualité,
a supporter que les impdts et charges qui étaient expressément mentionnés
dans les dits baux,

ATTENDU qu’au reste, il n’est pas contesté que ce ne soit la le véritable sens
de ces actes, en tant qu’il s’agit des terrains, mais que le Gouvernement Japonais
allégue que les baux n’avaient pour objet que les terrains nus et qu’il n’admet
pas que les constructions, élevées sur les terrains, fussent comprises dans les
stipulations sur lesquelles |'exemption des imp6ts serait fondée,

Qu’il a allégué que les terrains seuls appartenaient au Gouvernement, les
constructions étant, au contraire, la propriété des preneurs, et qu’en conséquence
Pimmunité dont il est question ne pouvait s’étendre qu’aux immeubles qui
n’étaient pas sortis du patrimoine de I’Etat,

ATTENDU que, toutefois, la question qu’il s’agit de décider est celle desavoir
si, au point de vue fiscal, les constructions élevées sur les terrains loués étaient,
de commun accord, considérées comme accessoires de ces terrains, ou non, et
que la solution de cette question ne dépend’ pas de distinctions tirées d’une
prétendue différence quant a la propriété des immeubles,

Que le Tribunal ne saurait donc s’arréter 2 la discussion engagée a ce sujet
et fondée sur les principes du droit civil,

ATTENDU que les terrains étaient loués pour y construire des maisons, ce qui
est indiqué, 4 la fois, par la situation des immeubles et par la nature des aménage-
ments effectués par le Gouvernement Japonais,

Que l'obligation d’ériger des bitiments était, dans certaines localités, imposée
sous peine de déchéance, que les baux contenaient souvent une clause, aux
termes de laquelle les batiments, qui se trouveraient sur les terrains, devien-
draient la propriété du Gouvernement Japonais, au cas ou le preneur aurait
manqué a ses engagements,

ATTENDU qu’il faut admettre que les circonstances qui viennent d’étre
relatées offrent des arguments a 'encontre de la prétention que le sol et les
constructions constituent, dans les relations entre les parties et au point de vue
fiscal, des objets entiérement distincts,

ATTENDU qu’en intervenant aux dits actes, le Gouvernement du Japon a agi,
non seulement en propriétaire des terrains donnés en location, mais aussi comme
investi du pouvoir souverain du pays,

ATTENDU que la volonté des parties faisait, par conséquent, la loi en la
matiéré et que, pour établir comment les actes ont été réellement interprétés,
il faut s’en rapporter au traitement auquel les détenteurs des terrains ont ét¢, au
point de vue des impdts, soumnis, en fait, dans les différentes localités,
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ATTENDU, a cet égard, qu’il est constant que, suivant une pratique qui n’a pas
varié et qui a existé durant une longue série d’années, non seulement les terrains
en question, mais aussi les batiments élevés sur ces terrains, ont été exemptés de
tous impdts, taxes, charges, contributions ou conditions autres que ceux
expressément stipulés dans les baux a perpétuité,

ATTENDU que le Gouvernement du Japon soutient, il est vrai, que cet état
de choses, de méme que I'immunité fiscale dont jouissaient en général les étrangers
dans le pays, n’était dd qu’a la circonstance que les tribunaux consulaires
refusaient de donner la sanction nécessaire aux lois fiscales du pays,

ATTENDU que, toutefois, cette prétention est dépourvue de preuves et qu’il
n’est pas méme allégué que le Gouvernement Japonais ait jamais fait, vis a vis
des Gouvernements d’Allemagne, de France et de Grande Bretagne, des
réserves a I'effet de maintenir les droits qu’il dit avoir été 1ésés,

Que, bien qu’il ait été allégué que I'immunité dont les étrangers jouissaient,
en fait, au point de vue des impdts, sous le régime des anciens traités, était géné-
rale et qu'elle s’étendait aux étrangers résidant en dehors des concessions en
question, 1l résulte pourtant des renseignements fournis au sujet de détenteurs
d’immeubles — terrains et maisons — a HIOGO, que ladite régle n’a pas été
d’une application universelle,

Que, dans tous les cas, la situation de fait n’est pas douteuse, de quelque
fagon qu’on 'explique,

ATTENDU, au point de vue de l'interprétation des dispositions des nouveaux
traités au sujet desquelles il y a contestation entre les Parties,

Que la rédaction de P’article 18 du traité entre la Grande Bretagne et le
Japon — traité antérieur aux deux autres — avait été précédée de propositions
tendant a mettre les étrangers, détenteurs de terrains, sur le méme pied que
les sujets japonais, tant au point de vue de la propriété des immeubles qui
leur avaient été concédés en location que pour ce qui concerne le paiement de
taxes et d’impdts, mais qu’on est ensuite tombé d’accord sur le maintien du
régime qui jusqu’alors avait été pratiqué,

Que le Gouvernement Japonais prétend, il est vrai, que la question de main-
tenir le status quo ne se rapportait qu’aux terrains, mais que cette prétention
ne se trouve pas justifiée par les expressions employées au cours des négociations.

Qu’au contraire, le représentant du Gouvernement Japonais qui a pris
Pinitiative pour arriver 4 un accord dans ce sens s’est borné a proposer le maintien
du status quo dans les concessions étrangéres (maintenance of the status quo in the
Soreign settlements),

Qu’il n’est pas a présumer que le délégué de la Grande Bretagne, en présentant
un projet élaboré sur la base de ladite proposition, ait entendu faire une
restriction concernant les constructions, que cela ne résulte, ni des mots insérés
dans le proces-verbal, ni du contenu de I'article par lui proposé,

Que, pour maintenir intégralement le siatus quo, il ne suffirait pas d’admettre
que I'immunité fiscale, qui jusqu’a cette époque s’étendait, tant sur les terrains
que sur les constructions, dans les quartiers étrangers, serait maintenue pour le
sol seulement et qu’elle cesserait d’exister pour ce qui concerne les maisons,

Qu’il doit surtout en étre ainsi lorsqu’on considére que, pour se conformer a
ce qui était convenu, les Parties ne se sont pas bornées 4 formuler une disposition
au sujet de la confirmation des baux, mais qu’elles ont ajouté qu’aucunes con-
ditions, sauf celles contenues dans les baux en vigueur, ne seront imposées
relativement a une telle propriété (no conditions whatsoever other than those contained
in such existing leases shall be imposed in respect of such praperty),

Que cette derniére clause est rédigée d’une fagon encore plus explicite dans
le traité avec la France,
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ATTENDU qu’au surplus, dans les clauses dont il s’agit, les Puissances n’ont
pas parlé de terrains, comme elles auraient di nécessairement le faire si 1'im-
munité, contrairement a ce qui avait été pratiqué jusque la, avait dua étre restrein-
te aux terrains,

Qu’elles ont, au contraire, employé des expressions assez larges pour com-
prendre dans son ensemble la situation faite par les baux aux preneurs,

ATTENDU que le Tribunal ne saurait, non plus, admettre que les notes
échangées entre les Gouvernements d’Allemagne et du Japon, au moment de
la conclusion du nouveau traité, contiennent des explications de nature a
placer I’Allemagne dans des conditions moins avantageuses que les deux autres
Puissances,

Que le Gouvernement du Japon a surtout voulu tirer argument de ce que le
Gouvernement Allemand a fondé I'tmmunité fiscale sur ce qu’il est interdit aux
étrangers d’acquérir la propriété de terrains situés au Japon, mais qu’a cet
égard il faut considérer qu’en fait les constructions avaient toujours eu le
caractére de dépendances des terrains au point de vue des impéts, et qu’il
n’est pas a présumer que le Gouvernement Allemand ait entendu renoncer aux
avantages consentis en faveur de la Grande Bretagne par le nouveau traité, ce
qui serait d’ailleurs en contradiction avec la clause assurant a I’Allemagne le
traitement de la nation la plus favorisée,

PAR CESs MOTIFs,
Le TRIBUNAL D’ARBITRAGE, A LA MAJORITE DES VOIX, DECIDE ET DECLARE:

Les dispositions des traités et autres engagements mentionnés dans les pro-
tocoles d’arbitrage n’exemptent pas seulement les terrains possédés en vertu
des baux perpétuels concédés par le Gouvernement Japonais ou en son nom,
mais elles exemptent les terrains et les batiments de toute nature construits ou
qui pourraient étre construits sur ces terrains, de tous impéts, taxes, charges,
contributions ou conditions quelconques autres que ceux expressément stipulés
dans les baux en question.

Farr a La Haye, dans ’Hotel de la Cour permanente d’Arbitrage, le 22 mai
1905.

(Signé) G. Gram

(Signé) L. RENAULT

Au moment de procéder a la signature de la présente Sentence arbitrale,
usant de la faculté que me confére I’article 52, alinéa 2, de la Convention pour le
réglement pacifique des conflits internationaux, conclue 4 La Haye le 29 juillet 1899,
Je tiens a constater mon dissentiment absolu avec la majorité du Tribunal, en
ce qui concerne les motifs comme le dispositif de la Sentence.

(Signé) 1. MoTtono



DOCUMENTS ADDITIONNELS

TreATY! OF COMMERCE AND NAVIGATION BETWEEN GREAT BRITAIN AND JaPAN,
SIGNED AT LoNDoN, JuLy 16, 18942

Article XVIII. Her Britannic Majesty’s Government, so far as they are
concerned, give their consent to the following arrangement: —

The several foreign Settlements in Japan shall be incorporated with the
respective Japanese Communes, and shall thenceforth form part of the general
municipal system of Japan.

The competent Japanese authorities shall thereupon assume all municipal
obligations and duties in respect thereof, and the common funds and property,
if any, belonging to such Settlernents, shall at the same time be transferred to the
said Japanese authorities.

When such incorporation takes place the existing leases in perpetuity under
which property is now held in the said Settlements shall be confirmed, and no
conditions whatsoever other than those contained in such existing leases shall
be imposed in respect of such property. It is, however, understood that the
Consular authorities mentioned in the same are in all cases to be replaced by the
Japanese authorities.

All lands which may previously have been granted by the Japanese Govern-
ment free of rent for the public purposes of the said Settlements shall, subject
to the right of eminent domain, be permanently reserved free of all taxes and
charges for the public purposes for which they were originally set apart.

Article XIX. The stipulations of the present Treaty shall be applicable, so
far as the laws permit, to all the Colonies and foreign possessions of Her Britan-
nic Majesty, excepting to those hereinafter named, that is to say, except to —

India, The Dominion of Canada, Newfoundland, The Cape, Natal, New
South Wales, Victoria, Queensland, Tasmania, South Australia, Western
Australia, New Zealand.

Provided always that the stipulations of the present Treaty shall be made
applicable to any of the above-named Colonies or foreign possessions on whose
behalf notice to that effect shall have been given to the Japanese Government
by Her Britannic Majesty’s Representative at Tokio within two years from the
date of the exchange of ratifications of the present Treaty.

Article XX. The present Treaty shall, from the date it comes into force, be
substituted in place of the Conventions respectively of the 23rd day of the
8th month of the 7th year of Kayei, corresponding to the 14th day of October,
1854, and of the 13th day of the 5th month of the 2nd year of Keiou, cor-
responding to the 25th day of June, 1866, the Treaty of the 18th day of the
7th month of the 5th year of Ansei, corresponding to the 26th day of August,
1858, and all Arrangements and Agreements subsidiary thereto concluded or

! Extract.
2 British and Foreign State Papers, vol. 86, p. 39.
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existing between the High Contracting Parties; and from the same date such
Conventions, Treaty, Arrangements, and Agreements shall cease to be binding,
and, in consequence, the jurisdiction then exercised by British Courts in Japan,
and all the exceptional privileges, exemptions, and immunities then enjoyed by
British subjects as a part of or appurtenant to such jurisdiction, shall absolutely
and without notice cease and determine, and thereafter all such jurisdiction
shall be assumed and exercised by Japanese Courts.

TreaTy! ofF COMMERCE AND NAVIGATION BETWEEN (GERMANY AND JAPAN,
SIGNED AT BERLIN, AprIL 4, 18962

Article XVIII. The Contracting Parties have agreed upon the following
arrangement: —

The several foreign settlements in Japan shall be incorporated with the
respective Japanese communes, and shall thenceforth form integral parts of the
Japanese communes.

The competent Japanese authorities shall thereupon assume all municipal
obligations and duties in respect thereof, and the common funds and property,
if any, belonging to such settlements, shall at the same time be transferred to
the said Japanese authorities.

When such incorporation takes place the existing leases in perpetuity under
which property is now held in the said settlements shall be confirmed, and no
conditions whatsoever other than those contained in such existing. leases shall
be imposed in respect of such property.

The proprietary rights in the lands belonging to these settlements may in
the future be granted to natives or foreigners by their proprietors free of charge
and without the consent of the Consular or Japanese authorities, as had hitherto
been required in certain cases.

The functions, however, attached according to the original leases to the
Consular authorities, shall devolve upon the Japanese authorities.

All lands which may previously have been granted by the Japanese Govern-
ment [ree of rent for the public purposes of the said settlements shall, subject
to the right of eminent domain, be permanently reserved free of all taxes and
charges for the public purposes for which they were originally set apart.

Article XIX. The stipulations of the present Treaty shall be applicable to the
territories which now, or shall in future, form a Customs Union with one or
other of the Contracting Parties.

Article XX. The present Treaty shall, from the date it comes into force, be
substituted in place of the Treaty of the 20th February, 1869, and all Arrange-
ments and Agreements subsidiary thereto concluded or existing between the
High Contracting Parties. From the same date these earlier Conventions shall
cease to be binding, and, in consequence, the jurisdiction till then exercised by
German Courts in Japan, and all the exceptional privileges, exemptions, and
immunities then enjoyed by German subjects as a part of or appurtenant to
such jurisdiction, shall absolutely and without notice cease and determine.
Thereafter all such jurisdiction shall be assumed and exercised by Japanese
Courts.

1 Extract.
2 British and Foreign State Papers, vol. 88, p. 582.
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Trarré! pE COMMERCE ET DE NAVIGATION ENTRE LA FRANCE ET LE JapoN,
SIGNE A Paris, LE 4 A00T, 18962

Article XXI. Le Gouvernement de la République Francaise donne, en ce
qui le concerne, son adhésion a ’arrangement suivant:

Les divers quartiers étrangers qui existent au Japon seront incorporés aux
communes respectives du Japon et feront dés lors partie du systéme municipal
du Japon.

Les autorités Japonaises compétentes assumeront en conséquence toutes les
obligations et tous les devoirs municipaux qui résultent de ce nouvel état de
choses, et les fonds et biens municipaux qui pourraient appartenir a ces quartiers
seront, de plein droit, transférés aux dites autorités Japonaises.

Lorsque les changements ci-dessus indiqués auront été effectués, les baux a
perpétuité en vertu desquels les étrangers possédent actuellement des propriétés
dans les quartiers seront confirmés, et les propriétés de cette nature ne donneront
lieu 2 aucuns impdts, taxes, charges, contributions, ou conditions quelconques
autres que ceux expressément stipulés dans les baux en question. Il est entendu
toutefois qu’aux autorités Consulaires dont il y est fait mention seront substituées
les autorités Japonaises.

Les terrains que le Gouvernement Japonais aurait concédés exempts de rentes,
vu 'usage public auquel ils étaient affectés, resteront, sous la réserve de droits
de la souveraineté territoriale, affranchis d’'une maniére permanente de tous
impdts, taxes, et charges; et ils ne seront point détournés de I'usage auquel ils
étaient primitivement destinés.

Article XXII. Les dispositions du présent Traité sont applicables a4 I’Algérie.
Il est entendu qu’elles deviendraient en outre applicables aux Colonies Fran-
caises pour lesquelles le Gouvernement Frangais en réclamerait le bénéfice. Le
Représentant de la République Frangaise 4 Tokio aurait a cet effet a le notifier
au Gouvernement Japonais dans un délai de deux ans a dater du jour de
I’échange des ratifications du présent Traité.

Articdde XXIII. A dater de la mise en vigueur du présent Traité seront abrogés
le Traité du 9 Octobre, 1858, la Convention du 25 Juin, 1866, et en général
tous les arrangements conclus entre les Hautes Parties Contractantes existant
antéricurement a cette date. En conséquence, la juridiction Frangaise au Japon
et les priviléges, exemptions, ou immunités dont les Frangais jouissaient en
matiére juridictionnelle seront supprimés de plein droit et sans qu’il soit besoin
de notification, du jour de la mise en vigueur du présent Traité; et les Franqgais
seront dés lors soumis a la juridiction des Tribunaux Japonais.

1 Extrait.
2 British and Foreign State Papers, vol. 88. p. 530.
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SYLLABUS'!

The question of determining the western boundary of the Kingdom of
Barotseland in South Africa was submitted in March 1903 to an Anglo-
Portuguese Commission. Provision was made for reference of the matter
to an Umpire, if the British and Portuguese members of the Commission were
unable to agree. The King of Italy accepted the office of Arbitrator to which
he was appointed under the terms of a Declaration signed at London on
12 August 1903. The procedure to be adopted [or the Arbitration was decided
by the Commission sitting in London. Cases and counter-cases were prepared
by each party and exchanged in the early part of 1904. The final submissions
of the respective Governments were presented by 1 June 1904.

The Award, rendered on 30 May 1905 in Italian and translated offictally
into French, contained in its concluding passage a delimitation of the western
boundary of the Kingdom of Barotseland.

! See: W. Evans Darby, International Tribunals, 4th ed., London, 1904, p. 904.






DECLARATION BETWEEN GREAT BRITAIN AND PORTUGAL,
RESPECTING THE SUBMISSION OF THE BAROTSE BOUNDARY
QUESTION TO AN ARBITRATOR, SIGNED AT LONDON,
AUGUST 12, 190312

On 11th June, 1891,> a Treaty was signed between Her late Majesty the
Queen of Great Britain and Ireland, Empress of India, and His Most Faithful
Majesty the King of Portugal and the Algarves, Article IV of which Treaty is
as follows: —

‘“ It is agreed that the western line of division separating the British from the
Portuguese sphere of influence in Central Africa shall follow the centre of the
channel of the Upper Zambezi, starting from the Katima Rapids up to the point
where it reaches the territory of the Barotse Kingdom.

* That territory shall remain within the British sphere; its limits to the west-
ward, which will constitute the boundary between the British and Portuguese
spheres of influence, being decided by a Joint Anglo-Portuguese Commission,
which shall have power in case of difference of opinion to appoint an Umpire.

““ It is understood on both sides that nothing in this Article shall affect the
existing rights of any other State. Subject to this reservation, Great Britain
will not oppose the extension of Portuguese Administration outside of the limits
of the Barotse country.”

In place of the procedure contemplated in this Article, the two Governments
have decided to have recourse to the arbitration of His Majesty the King of
Italy in the manner provided in the following Articles: —

Art. I. The Arbitrator shall be asked to give a decision, which shall be
accepted as final by both Parties, on the question: What are, within the meaning
of the above-quoted Article of the Treaty of 1891, the limits of the territory
of the Barotse Kingdom?

For the purposes of the arbitration the expression ‘ the territory of the
Barotse Kingdom ' shall mean the territory over which the King of Barotse
was paramount ruler on the 11th June, 1891.

I1. In order to enable the Arbitrator to pronounce his decision, each of the
two Parties shall, on or before the st January next, furnish him with a Memo-
randum on the question submitted to him.

II1. After the date fixed in Article 11, each of the Parties shall have a period
of three months within which to furnish the Arbitrator, if it is considered
necessary, with a reply to the allegations made by the other Party.

IV. Within two months after the lapse of the period mentioned in the
preceding Article, each of the Parties shall be at liberty to furnish the Arbitrator
with a counter-reply.

! Signed also in Portuguese.
2 British and Foreign State Papers, Vol. XCVII, p. 504.
3 Ibid., Vol. LXXXIII, p. 27.
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V. The Arbitrator shall have the right to ask for such explanations from the
Parties as he may deem necessary, and shall decide any questions of procedure
not foreseen by this Declaration and any incidental points which may arise.

VI. The costs of the arbitration, as fixed by the Arbitrator, shall be equally
divided between the Parties.

VII. The Memorandum, and, as the case may be, the reply and the counter-
reply of each Party, as well as any documents annexed to them, shall be printed,
shall be in French, or accompanied by a French translation, and shall be
delivered in duplicate to the Arbitrator and simultaneously to the other Party.

VIII. The Arbitrator may, for any cause deemed by him sufficient, allow
an extension of time in regard to any of the matters mentioned in Articles II,
III, and IV.

In faith of which the Undersigned, duly authorized by their respective
Governments, have signed the present Declaration, and have affixed thereto
the seal of their arms.

Done in duplicate at London, the 12th August, 1903.

[L.S.] LANSDOWNE
[L.S.] SovEraL



SENTENCE ARBITRALE POUR TRANCHER LA QUESTION RELA-
TIVE AUX LIMITES OCCIDENTALES DU TERRITOIRE DU
ROYAUME DU BAROTSE, RENDUE A ROME, LE 30 MAI 1905!

Détermination, dans le sens de I’article IV du Traité de 1891, des limites du
territoire du Royaume du Barotse — Condition de dépendance d’une tribu
vis-a-vis d’une autre.

Nous, Victor Emmanuel III;

Par la grace de Dieu et la volonté de la nation Roi d’Italie;

Arbitre dans la question entre la Grande-Bretagne et le Portugal relativement
aux limites occidentales du territoire du Royaume du Barotse, telles qu’elles
étaient le 11 Juin, 1891;

Sa Majesté Edouard VII, Roi du Royaume-Uni de la Grande-Bretagne et
d’Irlande, Empereur des Indes, et Sa Majesté Trés-Fidele Charles I, Roi du
Portugal et des Algarves, voulant définir la question survenue entre les deux
Etats relativement A la frontiére de leurs spheres d’influence respectives dans
I’Afrique Centrale, moyennant Déclaration signée 4 Londres le 12 Aoiit, 1903,
Nous ont chargé de décider comme Arbitre la dite question par sentence
définitive sans appel.

Nous, Roi d’Italie, voulant correspondre 2 la confiance que les Hautes Parties
ont voulu Nous accorder, Nous avons accepté et Nous pronongons la Sentence
suivante: —

En fait:

La Grande-Bretagne et le Portugal, afin de déterminer leurs respectives
sphéres d’influence d’Afrique Centrale, avaient conclu & Lisbonne le Traité du
11 Juin, 1891 2, et par I’Article IV du dit Traité elles avaient convenu en ce
qui suit:

« Il est entendu que la ligne qui sépare a I’ouest la sphére d’influence de la
Grande-Bretagne dans ’Afrique Centrale de celle du Portugal suivra le centre
du chenal du Haut-Zambeéze, en partant des Rapides de Katima jusqu’au
point ou elle touche au territoire du Royaume des Barotse. »

Les dites Hautes Parties, n’ayant pu dans la suite déterminer d’accord les
limites occidentales du territoire du Royaume du Barotse, signérent a Londres,
le 12 Aoit, 1903, la Déclaration par laquelle elles Nous ont déféré de décider
la question qu’elles formulérent elles-mémes dans les termes suivants:

« Article I. The Arbitrator shall be asked to give a decision, which shall be
accepted as final by both Parties, on the question: What are, within the meaning
of the above-quoted Article of the Treaty of 1891, the limits of the territory of
the Barotse Kingdom?

! Traduction officielle frangaise : Britisk and Foreign State Papers, vol. XCV1III, p. 382.
2 Jbid., vol. LXXXIII, p. 27 et 890.
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« For the purposes of the arbitration the expression ¢ the territory of the Barotse
Kingdom » shall mean the territory over which the King of Barotse was Para-
mount Ruler on the 11th June, 1891.»

La question ayant été ainsi formulée, Nous avons considéré que Nous sommes
appelés 4 déterminer le territoire sur lequel le Roi du Barotse régnait comme chef
Supréme (« was Paramount Ruler) le 11 Juin, 1891.

Nous avons aussi considéré que, puisque Nous devons décider la question
qui Nous a été sournise en Nous référant au 11 Juin, 1891, Nous ne pouvions
pas tenir compte des faits survenus aprés cette date.

Nous avons ensuite examiné attentivement les Mémoires, les répliques, les
contre-répliques, et les documents i I’appui que chacune des Hautes Parties
nous a présentés,

En droit:

ATTENDU que le tribut ne peut, comme tel, demeurer en preuve de I'autorité
de Chef Supréme prés celui 4 qui le dit tribut est pay¢; en effet, souvent une
tribu, tout en étant indépendante, paye des tributs au Chef d’une autre tribu
plus forte, soit pour se soustraire par ce moyen a ses vexations et éviter la guerre,
soit pour en gagner la bienveillance et la protection;

ATTENDU que pas méme I'influence exercée par le Chef d’une tribu plus forte
sur d’autres plus faibles ne peut étre considérée comme preuve décisive de la
dépendance et de I’assujettissement réel des tribus qui subissent la dite influence;

ATTENDU conséquemnment que, pour reconnaitre le Roi Lewanika comme
Chef Supréme, il est indispensable que I’on constate quelles étaient les tribus qui,
le 11 Juin, 1891, se trouvaient en condition de dépendance réelle vis-a-vis de lui;

ATTENDU que, selon lorganisation interne des tribus le Chef Supréme est
celui qui exerce l'autorité gouvernementale selon leurs coutumes, c’est-a-dire,
en nommant les Chefs subalternes, ou en leur accordant I’'investiture, en décidant
des litiges entre ces Chefs, en les déposant selon les circonstances, et en les
obligeant A le reconnaitre comnme leur Seigneur Supréme;

ATTENDU qu’un tel pouvoir avait déja été sans doute exercé par le Roi du
Barotse dans la Province de Nalolo 4 I'ouest du Zambéze; qu’il a été aussi
exercé sur les tribus des Mabuenyi et des Mamboe, de sorte que leur territoire
formait partie intégrante du Royaume du Barotse;

ATTENDU que, en ce qui concerne les Balovale, tout en ayant payé des tributs,
le 11 Juin, 1891, ils se trouvaient en condition d’indépendance: en effet, ils
avaient leur Chef Supréme qui nommait les Chefs subalternes, sans que le Roi
du Barotse eiit accompli jusqu’alors aucun acte de juridiction et de gouverne-
ment sur les Balovale;

ATTENDU que cela est confirmé par le témoignage du Rév. Adophe Jalla, qui
déclare que les Balovale refusaient de se soumettre jusqu’en 1891, et qu'ils ne
furent subjugués par les Barotse qu’au commencement de 1892 (circonstance
qui a été aussi référée par le Rév. F. Coillard), de sorte qu’on ne peut admettre
qu’en Juin 1891 les-Balovale fissent partie intégrante du Royaume du Barotse;

ATTENDU pourtant que le Roi Lewanika exergait quelques droits de seigneurie
sur la zone limitrophe de ses vrais domaines, qui demeure interposée entre le
Zambeze et le Lungubungu, et qui est habitée par des Balovale, de sorte que,
en vue de tels droits de seigneurie, on peut admettre que la dite zone faisait
partie intégrante du Royaume du Barotse ;

ATTENDU que, en ce qui concerne la région des Balunda, une partie était
habitée par les Balekwakwa, qui sont ethniquement des Barotse, et que la zone
méridionale avait subi plus directement 'influence du Roi du Barotse jusqu’a
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Passujettissement réel, de sorte que le territoire compris entre le cours inférieur
du Kapombo, le Zambéze, et le 13¢ paralléle, doit étre considéré comme partie
intégrante du Royaume du Barotse;

ATTENDU que les Bampukush, les Bamarshi, les Mambunda, et les Bamakoma
étaient des tribus absolument indépendantes, et que, conséquemment, elles ne
pouvaient pas étre considérées comme appartenant au Royaume du Barotse;

ATTENDU que, en ce qui concerne la délimitation du territoire sur lequel le
Roi Lewanika régnait comme Chef Supréme, toute délimitation précise est impos-
sible, soit a cause du manque d’éléments géographiques séparatifs, soit & cause
de la connaissance imparfaite qu’on a des lieux, soit & cause de I'instabilité
notoire des tribus et de leurs fréquents entrelacements (circonstances qui ont
¢été admises aussi par le Marquis de Salisbury et le Marquis de Lansdowne), de
sorte que, il est indispensable, ot les lignes naturelles font défaut, d’avoir
recours aux lignes de convention géographiques;

Pour les dits motifs:

Nous décidons comme Arbitre que la frontiére occidentale du territoire du
Royaume du Barotse, le 11 Juin, 1891, était la suivante (voir le croquis
démonstratif ci-joint) !: - —

La ligne droite joignant les Rapides de Katima, sur le Zambeze, au village
Andara sur ’Okovango, jusqu’au point ou elle rencontre la Riviere Kwando;

Le bord oriental du hit des hautes eaux du Kwando, jusqu’au point d’inter-
section avec le 22¢ méridien est de Greenwich;

Le 22¢ méridien est de Greenwich jusqu’au point d’intersection avec le
13¢ paralléle;

Le 13¢ paralléle jusqu’au point d’intersection avec le 24 méridien est de
Greenwich;

Le 24¢ méridien est de Greenwich jusqu’a la frontiére de 'Etat Indépendant
du Congo.

[Traduction de la Sentence Arbitrale donnée 2 Rome, le 30 Mati, 1905, par
Sa Majesté le Roi d’Italie.]

1 Parliamentary Paper, « Africa No. 5 (1905).» Cd. 2584.






AFFAIRE ABOILARD

PARTIES: France, Haid.

COMPROMIS: Protocole du 15 juin 1904,

ARBITRES: Commission arbitrale: L. Renault; Solon Ménos;
H. Vignaud.

SENTENCE: 26 juillet, 1905.

Contestation par le gouvernement d’Haiti de la validité de certains contrats
passés entre les autorités haitiennes et un national frangais, Louis Aboilard — Con-
trats nuls pour défaut d’approbation législative — Constitution, en vertu d’une
convention conclue, en date du 15 juin 1904, entre la France et Haiti, d’une Com-
mission arbitrale chargée de se prononcer sur la question de la validité de ces
contrats, de décider si et dans quelle mesure ces contrats ont engagé la responsabilité
du gouvernement d’Haiti, d’apprécier, s’il y a lieu, le préjudice causé a Louis
Aboilard par la rupture des contrats et notamment par le retrait des concessions
qui lui ont été consenties, de déterminer, le cas échéant, le montant de I'indemnité
pouvant étre due au réclamant ainsi que les termes et mode de payement — Engage-
mentde la responsabilité de Haiti du fait de la conclusion de ces contrats par I'exécutif
de ce pays — Montant des dommages-intéréts inférieur a ce qu’il aurait été si les
contrats avaient recu la sanction législative.
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CONVENTION POUR RESOUDRE PAR LA VOIE D'ARBITRAGE
L’AFFAIRE ABOILARD, SIGNEE A PARIS, LE 15 JUIN 1904!*

Le Gouvernement de la République frangaise et le Gouvernement de la
République d’Haiti, étant animés du désir de mettre fin aux difficultés résultant
des réclamations formulées par le citoyen frangais Louis Aboilard, les soussignés,
diment autorisés par leur gouvernement respectif, sont convenus de ce qui suit:

Article premier. Une commission arbitrale, dont le caractére sera essentielle-
ment juridique, est chargée de se prononcer sur les réclamations formulées par
M. Louis Aboilard et repoussées par le Gouvernement haitien, au sujet du
retrait des concessions stipulées dans les actes passés par devant M. Guillaume-
Charles-Maximilien Laforest, notaire 4 Port-au-Prince, les 26 {évrier 1902 et
23 et 26 janviec 1903, entre M. Louis Aboilard et les secrétaires d’Etat de la
République d’Haiti, dont I'un, en vertu d’une décision prise en conseil des
secrétaires d’Etat, représentait le Gouvernement haitien;

Cette commission se composera de trois arbitres, savoir: ’'un désigné par le
Gouvernement frangais, un autre désigné par le Gouvernement haitien; et
d’un surarbitre, président, choisi d’un commun accord par les deux Gouverne-
ments;

Si I’'un des arbitres ainsi désignés était empéché de remplir la mission qui lui
est confiée, il serait, dans le plus bref délai, procédé a son remplacement dans la
forme ou il aurait été nommé;

Au cas ou le surarbitre serait empéché de remplir sa mission, un nouveau
surarbitre pourrait étre désigné d’un commun accord par les deux arbitres;

Article 2. La Commission est chargée de se prononcer sur le point de savoir
si les contrats intervenus entre M. Louis Aboilard et les autorités haitiennes
doivent étre considérés comme nuls et de nul effet, ou s’ils ont engagé la
responsabilité du gouvernement haitien et dans quelle mesure; d’apprécier,
s’ill y a liey, le préjudice causé 4 M. Louis Aboilard par la rupture de ces
contrats et notamment par le retrait des concessions qui lui ont été¢ consenties;
le cas échéant, de détermirer le montant de I'indemnité qui pourrait étre due
a M. Aboilard et les termes et mode du payement;

Article 3. La Commission siégera a Paris, ou aura lieu toute la procéaure.

Le gouvernement haitien et M. Louis Aboilard seront représentés devant elle.

L’instruction préparatoire consistcra dans un mémoire présenté par le sieur
Aboilard a I’appui de sa réclamation, dans un mémoire en réponse du gouverne-
ment haitien et dans une réplique du sieur Aboilard.

Dans sa premiére réunion. qui aura lieu trente jours aprés échange des
ratifications, Ia commmission, aprés avoir entendu les observations des reg “&sen-
tants des parties, fixera les délais dans lesquels les mémoires respectifs serornt
soumis par chaque partic 4 la commussion et commumques a son advecsair. .
Bans les qumze jours qui suivront I'expiration de ces délais, la commisston se
reunira et les représentants des parties lui soumettront des conclusions motivées
résumant leurs prétentions.

1 De Mariens, Nouveau Recueil général de traités, 2¢ série, t. XXXIV, p. 306.
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La commission pourra demander aux représentants des parties des explica-
tions écrites ou orales sur des points déterminés. Les explications orales seront
fournies dans une séance ou les deux parties seront représentées ou diment
appelées: les explications écrites d’une partie seront communiquées a ’autre
qui pourra y répondre sans retard.

Article 4. La commission arbitrale prononcera sa sentence dans les trois mois
qui suivront Pexpiration des délais fixés pour I'instruction préparatoire. Ses
décisions, prises 4 la majorité des voix, seront définitives et sans appel.

Deux secrétaires désignés, F'un par le Gouvernement frangais, ’autre par le
Gouvernement haitien, tiendront les procés-verbaux de ses travaux.

Article 5. 11 est entendu que chaque gouvernement supportera ses propres
dépenses, les honoraires de surarbitre et les frais généraux devant étre payés pour
moitié par chacun des deux gouvernements.

En foi de quoi, les soussignés, M. Théophile Delcassé, député, ministre des
affaires étrangéres de la République francaise, et M. Dalbémar Jean-Joseph,
envoyé extraordinaire et ministre plénipotentiaire d’Haiti prés le Président de
la République frangaise, ont dressé le présent protocole qu’ils ont revétu de
leurs cachets.

Farr a Paris, en double exemplaire, le 15 juin 1904.

[L.S.] DELcAssE
[L.S.] DaLBEMAR Jean-Joseph



SENTENCE DE LA COMMISSION ARBITRALE CHARGEE DE

STATUER SUR LES RECLAMATIONS DU CITOYEN FRANCAIS

LOUIS ABOILARD CONTRE LE GOUVERNEMENT HAITIEN.
RENDUE A PARIS, LE 26 JUILLET 1905}

Objection by the Government of Haiti to the validity of certain contracts con-
cluded between the authorities of Haiti and a French national, Louis Aboilard —
Contracts alleged to be null and void for lack of legislative approval — Establish-
ment, in pursuance of a convention concluded between France and Haiti on 15 June
1904, of an arbitral commission charged with the task of passing on the question aof
the validity of the contracts; of deciding whether and to what extent the contracts
engaged the responsibility of the Government of Haiti; of estimating what damage
if any Louis Aboilard suffered as a result of the breach of these contracts and par-
ticularly by the withdrawal of the concessions granted thereunder; of determining,
if appropriate, the amount of compensation due to the claimant and the con-
ditions and method of payment — Engagement of the responsibility of Haiti as a
result of the conclusion of these contracts by the executive of that country — Amount
of damages and rate of interest less than would have been the case had the contracts
received legislative approval.

Vu le protocole d’arbitrage signé 4 Paris, le 15 juin 1904, entre la France
et Haiti;

Vu le mémoire pour M. Louis Aboilard présenté 4 la commission d’arbitrage;

Vu la réponse du gouvernement d’Haiti;

Vu la réplique et la note complémentaire présentées au nom de M. Louis
Aboilard;

Vu la réponse de M. Aboilard 4 une question posée par la commission
arbitrale et la note y relative du gouvernement haitien;

Vu les conclusions présentées 4 la commission par les deux parties;

Vu la note explicative fournie par M. Louis Aboilard en réponse a une
demande de la commission;

Vu enfin la réponse du gouvernement haitien 4 cette derniére note;

Ensemble les diverses pi¢ces communiquées par les parties:

ATTENDU que la commission arbitrale est, aux termes de ’article 2 du proto-
cole d’arbitrage, chargée de se prononcer sur le point de savoir si les contrats
Intervenus, le 26 février 1902, entre M. Louis Aboilard et les autorités haitiennes
doivent étre considérés comme nuls et de nul effet, ou s’ils ont engagé la respon-
sabilité du gouvernement haitien et dans quelle mesure; d’apprécier, s’il y a
lieu, le préjudice causé 4 M. Louis Aboilard par la rupture de ces contrats et
notamment par le retrait des concessions qui lui ont été consenties; le cas
échéant, de déterminer le montant de Pindemnité qui pourrait étre due a
M. Aboilard et les termes et mode de payement.

Sur le premier point:
ATTENDU qu’au cours d’un procés dans lequel étaient engagés, d’un coté,
le gouvernement haitien, de ’autre MM. Fouchard et Aboilard, ce dernier

! De Martens, Nouveau Recueil général de traités, 3¢ série, t. VIII, p. 377,
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exercant les droits et actions du sieur Fouchard son débiteur, procés alors pen-
dant devant le tribunal civil de Petit-Goave a la suite d’un jugement de cassa-
tion obtenu par M. Aboilard, il intervint entre les parties, 4 la date du 26 février
1902, une transaction ou figuraient les secrétaires d’Etat des travaux publics,
de P'intérieur et des finances stipulant au nom du gouvernement haitien et en
vertu d’une délibération du conseil des ministres d’une part, MM. Fouchard
et Aboilard, d’autre part;

Qu’aux termes de cette transaction, les sieurs Fouchard et Aboilard renoncent
a tous les actes de procédure, jugements et arréts, faits et rendus jusqu’ici, et
ceédent a I’Etat tous les droits généralement quelconques résultant en leur faveur
du contrat de concession de I’éclairage de la ville de Jacmel, y compris tout le
matériel et les constructions en dépendant, sans en rien excepter ni réserver,
lesdits sieurs Fouchard et Aboilard cessant par ladite cession et abandon,
d’avoir un droit au contrat d’éclairage de la ville de Jacmel, qui devient, &
I’avenir la pleine et enti¢re propriété de I’Etat;

Que, d’aprés la méme transaction, en raison de cette cession, dans les termes
et conditions ci-dessus mentionnés, ’Etat s’engage a payer conjointement aux
sieurs Fouchard et Aboilard la somme de 310,000 dollars en une obligation
portant intérét a 6 p. 100 ’an;

Que I’Etat concéde au sieur Aboilard, agissant en son nom personnel et
représentant d’une société a constituer, pour une durée de trente années entiéres
et consécutives, & dater de ce jour, 'exploitation exclusive du service des eaux
de Port-au-Prince et de Pétionville, de I’énergie électrique a Port-au-Prince;

Que les conditions de ces deux concessions ont été précisées et développées
dans deux cahiers des charges, de l]a méme date que la transaction et annexés
a celle-ci;

ATTENDU que le gouvernement haitien allégue que la valeur du matériel
électrique de Jacmel et de son exploitation se trouvait, lors de la transaction,
considérablement diminuée par suite de deux incendies, de sorte que I'indemnité
assignée 4 M. Fouchard était de beaucoup supérieure 4 ce qui devait lui étre
raisonnablement alloué;

Qu’il soutient que M. Aboilard n’ayant été au procés que pour ce que
pouvait lui devoir M. Fouchard, du moment que M. Fouchard était indemnisé
et surabondamment mis en mesure de satisfaire M. Aboilard, celui-ci n’avait
absolument rien de plus A prétendre de I’Etat; que, par suite, ce qui lui a été
donné en outre se détache de la transaction comme clauses distinctes et indépendantes
de ce qui était relatif au procés éleint, la transaction sur le procés pouvant parfaite-
ment se faire sans les concessions d’eau et d’énergie électrique de Port-au-
Prince, les concessions sans la transaction;

ATTENDU que la majorité de la commission ne saurait admettre un tel systéme
contraire aux termes comme A P’esprit de 'acte du 26 février 1902;

Qu’il ne s’agit pas, en effet, de savoir ce que les parties auraient pu ou dit
faire, mais ce qu’elles ont fait; que, sur ce dernier point, il ne saurait y avoir le
moindre doute; que, suivant les expressions mémes employées par elles, elles
ont voulu arriver 4 une aimable composition et transiger sur les clauses du
proces et, dans ce but, arréter les clauses de la transaction; qu’il ne peut étre
question d’apprécier aujourd’hui la valeur des droits litigieux pour I’abandon
desquels les représentants du gouvernement haitien consentirent des sacrifices;
que les concessions faites au sieur Aboilard sont un élément de la transaction
au méme titre que le bon de 310,000 dollars souscrit au profit de MM. Fouchard
et Aboilard; qu’il n'y a pas a tenir compte de ce que Fouchard avait agi dans
I'instance en son nom personnel tandis qu'Aboilard était intervenu pour
exercer les droits de Fouchard; qu'au regard du gouvernement haitien,
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Fouchard et Aboilard étaient également des adversaires dont il y avait intérét
a obtenir le désistement en leur assurant des avantages qui pouvaient ne pas
étre identiques pour 1'un et pour ’autre;

Que la commission n’a pas 4 rechercher quels étaient les rapports entre Aboi-
lard et Fouchard, si, comme le prétend le gouvernement haitien, Aboilard
n’était que le préte-nom de Fouchard; qu’elle se trouve en présence des conces-
sions faites 2 Aboilard dont il lui importe seulement de déterminer le caractére
et les conséquences dans les rapports entre le gouvernement haitien et Aboilard,
le sieur Fouchard ne figurant et ne pouvant figurer dans la présente instance;

Qu’il y a une étroite connexité entre les divers éléments de I’acte du 26 février
1902 comme de toute transaction et non pas, comme le prétend le gouvernement
haitien, une simple juxtaposition qui serait vraiment inexplicable;

Qu’il suit de 1a que, contrairement a ce que prétend le gouvernement haitien,
les concessions ont bien été consenties en échange d’un droit abandonné par
Aboilard; que ce droit avait certainement une valeur appréciable pour le
gouvernement haitien;

Que la commission estime donc faire application des principes du droit
comme de I’équité en décidant que la concession de I’exploitation exclusive du
service des eaux de Port-au-Prince et de Pétionville et la concession de I’énergie
électrique a Port-au-Prince font partie intégrante de la transaction du 26 février
1902 et correspondant a4 I’'abandon par Aboilard des droits pouvant résulter
pour lui du procés en cours;

Attendu que le gouvernement haitien soutient que I'acte du 26 février 1902
doit étre regardé comme nul et de nul effet, parce qu’il comprenait des stipula-
tions qui, en vertu de la constitution et des lois spéciales sur la matiére, n’étaient
exécutables qu’avec I’approbation du Corps législatif, laquelle approbation a
été formellement refusée;

Que, dans son opinion, les concessions du 26 février 1902 sont nulles et de
nul effet, en ce sens que non seulement, ce qui est bien évident, elles ne sauraient
pratiquement recevoir leur exécution, mais, de plus, qu’elles ne sauraient
entrainer aucune obligation a la charge du gouvernement;

ATTENDU qu’aux termes du protocole d’arbitrage, la commission n’a pas
pour seule mission de rechercher si les contrats sont nuls ou valables, mais
également d’apprécier s’ils ont engagé la responsabilité du gouvernement
haitien et dans quelle mesure;

Qu’en effet, d’une part, si les contrats étaient pleinement valables, la con-
séquence suivrait d’elle-méme logiquement, le gouvernement haitien devant
naturellement procurer au concessionnaire tous les avantages qui seraient
résultés pour lui de I’exécution compléte des concessions, d’autre part, s’ils
étaient nuls, il n’y aurait pas autre chose 4 examiner.

Que la question de la responsabilité du gouvernement haitien, dans son
principe et dans son étendue, se présente précisément au cas ou les contrats ne
seraient pas, pour une cause ou pour une autre, susceptibles de produire leur
plein effet;

Attendu que si, au point de vue des principes du droit constitutionnel haitien,
les concessions contenues dans ’acte du 26 février 1902 n’ont pas regu le com-
plément qui leur était indispensable pour produire tout leur eflet, puisque
I'approbation du pouvoir législatif leur a été refusée, 1’acte en question n’en a
Ppas moins, dans ’opinion de la commission, engagé la responsabilité du gouver-
nement haitien;

Que d’aprés les circonstances, la nature de ’acte, plusieurs de ses clauses,
le sieur Aboilard avait toute raison de croire que les concessions & lui faites
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n’étaient pas de simples projets, mais étalent bien définitives; qu’au surplus,
ainst qu'il a été expliqué plus haut, ces concessions ne constituaient pas pour
lui un avantage purement gratuit; qu’elles avaient leur contre-partie;

Qu’il y a eu, tout au moins, faute grave de la part du gouvernement haitien
d’alors, A faire un contrat dans de semblables conditions, A créer des attentes
légitimes qui, ayant été trompées par le fait du gouvernement lui-méme, ont
entrainé un préjudice dont réparation est due;

Qu’il s’agissait pour le gouvernement haitien d’obtenir un résultat immédiat,
I’abandon d’un procés dont il craignait I'issue et que par suite un avantage
également immédiat devait étre conféré i ’autre partie;

Que 'on comprend que les mémes régles ne soient pas applicables 4 une
transaction qui peut étre une nécessité d’administration et A une concession
bénévole ou le bénéficiaire est A la discrétion du concédent;

Attendu que, loin que I'acte du 26 février 1902 fasse allusion a son caractére
soi-disant précaire, a la nécessité d’une approbation législative, il renferme des
clauses qui excluent I'idée méme de précarité et de nécessité d’'une pareille
approbation;

Qu’en effet la durée de trente années assignée aux concessions, part du jour
méme de la transaction, ce qui est inexplicable, s’il s’agit d’un contrat soumis a
une condition dont il dépend d’une partie de réaliser plus ou moins vite
Paccomplissement;

Que cette maniére de voir est confirmée par le cahier des charges concernant
Téclairage électrique dont larticle 3 fixe la durée du priviléege a trente années
a partir de la date du contrat et exige, A peine de nullité, que le concessionnaire
ait commencé les travaux dans les six mois de la méme date et ait achevé I'instal-
laton de I'usine centrale dans un nouveau délai de six mois a partir du jour de
I’expiration de celui ci-dessus visé; que de pareilles exigences sont véritablement
inintelligibles, s’il n’était pas nettement entendu qu’il s’agissait d’une concession
définitive.

Que des clauses dans le méme sens se trouvent dans le cahier des charges
pour la distribution des eaux; que la durée du droit du concessionnaire et le
délai dans lequel il doit s’acquitter de ses obligations partent également de I'acte
de concession (combinaison des articles 1, 2 et 4);

ATTENDU que, s’il ne peut s’agir d’obliger le gouvernement haitien a exécuter
telles quelles les concessions faites & M. Aboilard dans 'acte du 26 février 1902,
la commission arbitrale est d’avis, pour répondre 4 la question a elle posée dans
le protocole d’arbitrage, que les contrats intervenus entre M. Louis Aboilard
et les autorités haitiennes ne sauraient étre regardés tomme nuls et de nul effet,
mais qu’ils ont engagé la responsabilité du gouvernement haitien.

Qu’en conséquence, réparation est due 3 M. Aboilard a raison de 'inexécu-
tion des engagements pris envers luj dans les conditions indiquées plus haut;

Sur le second point:

ATTENDU que par suite de la réponse a la premiére question, la commission
arbitrale doit déterminer le montant de 'indemnité due 2 M. Aboilard;

En ce qui touche le bon de 310,000 dollars souscrit au profit de MM. Fouchard
et Aboilard:

ATTENDU que le sieur Aboilard réclame 15,500 dollars, somme qui lui
reviendrait sur le bon d’aprés ses arrangements particuliers avec le sieur
Fouchard;

Mais attendu que le bon de 310,000 dollars a été endossé pour le tout par
Aboilard au profit de Fouchard, qu~z celui-ci est donc seul titulaire dudit bon



AFFAIRE ABOILARD 81

et que c’est 4 lui A s’arranger avec le gouvernement haitien pour en obtenir
le payement;

Que si, sur le montant de ce bon, le sieur Fouchard est redevable d’une
certaine somme au sieur Aboilard, cela ne regarde que leurs rapports personnels,
que cela est res inter alios acta pour le gouvernement haitien qui ne connait que
le porteur actuel du bon;

Que les rapports de Fouchard et d’Aboilard ne peuvent pas plus étre opposés
au gouvernement haitien que celui-ci n’a le droit de s’en prévaloir pour modifier
les effets des concessions par lui faites 3 Aboilard; qu’il n’appartient & aucun
point de vue 2 la commission de s’en occuper;

ATTENDU, en conséquence, que la réclamation présentée de ce chef par Aboilard
doit étre rejetée;

En ce qui touche les divers chefs de réclamations présentées par Aboilard,
soit A raison du préjudice résultant pour lui de la perte des concessions, soit 2
raison de dommages d’ordres divers:

ATTENDU que la commussion ne saurait admettre que les concessions puissent
produire au profit d’Aboilard les mémes avantages que si elles avaient recu leur
complément indispensable pour étre exécutées;

Qu’il s’agit seulement d’apprécier les conséquences de la faute relevée par
elle 4 la charge du gouvernement haitien qui a consenti les concessions;

Que, dans I'appréciation de ces conséquences, il y a lieu pour la commission
de tenir compte des divers éléments qui résultent des piéces produites;

Qu’Aboilard a éprouvé certains dommages directs dont 'existence n’est pas
douteuse, bien que la commission regrette que des justifications précises et
détaillées ne lui aient pas été fournies; qu’il a fait procéder A des études prépara-
toires; que son activité a été entravée pendant un délai assez long;

Que s’il y a lieu de constater qu'il n'y avait encore qu'une société d’études
et non pas la société d’exploitation prévue par les concessions, de sérieux béné-
fices pouvaient étre légitimement espérés par Aboilard;

ATTENDU qu’il est impossible a4 la commission d’entrer dans le détail et
d’affecter une indemnité spéciale & chaque élément du préjudice total;

Qu’elle ne peut qu’allouer une indemnité globale pour la fixation de laquelle
elle s’est efforcée de tenir équitablement compte des divers éléments en jeu;

ATTENDU que moyennant le payement de ladite indemnité tous les rapports
nés entre le gouvernement d’Haiti et Aboilard, des concessions contenues dans
PPacte du 26 février 1902, doivent étre considérés comme définitivement réglés;

ATTENDU que la commission est chargée de fixer les termes et le mode de
payement de I'indemnité.

Par ces motifs,

La commission arbitrale constituée par le protocole du 15 juin 1904.

Aprés en avoir délibéré dans ses séances des 30 mars, 4 mai, 13 juin, 11, 19,
21 et 26 juillet 1905,

Déclare que les contrats intervenus entre M. Louis Aboilard et les autorités
haitiennes ont engagé la responsabilité du gouvernement haitien;

Décide que, pour réparation du préjudice causé 3 M. Louis Aboilard par la
rupture de ces contrats, le gouvernement haitien payera, pour son compte, au
gouvernement frangais la somme de 225,000 fr., ce payement devant €tre
effectué A Paris en monnaie ayant cours en France; que cette somme produira,
A partir de ce jour jusqu’a parfait payement, des intéréts 4 6 p. 100 'an; que
le gouvernement haitien pourra effectuer le payement en deux fois, savoir:
125,000 fr. dans un an, 4 partir de la présente sentence, et 100,000 fr. six
mois aprés;
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Décide enfin que, par le paiement de cette indemnité, les conséquences des
contrats du 26 février 1902 seront définitivement liquidées.

Farr a Paris, le 26 juillet 1905.

(Signé) Henry VIGNAUD, président
(Signé) L. RENAULT
{S1gné) Solon MENos



AFFAIRE DES BOUTRES DE MASCATE

PARTIES: France, Grande-Bretagne.

COMPROMIS: Compromis arbitral du 13 octobre 1904: Arrangements
supplémentaires au Compromis, en date des 13 janvier
et 19 mai 1905.

ARBITRES: Cour permanente d’Arbitrage: Henri Lammash; Melville
W. Fuller; A F. de Savornin Lohman,

SENTENCE: 8 aoit 1905.

DOCUMENTS ADDITIONNELS: Traité du 17 novembre 1844; Décla-
ratdon du 10 mars 1862; Acte géné-
ral de Bruxelles du 2 juillet 1890.

Arbitrage ayant pour objet de régler un différend élevé entre la France et la
Grande-Bretagne au sujet des boutres protégés francais dans les eaux de Mascate
— Définition de la qualité de « protégé» — Droit pour un Etat de concéder son
pavillon et de fixer les conditions auxquelles est soumise cette concession — Limita-
tions apportées par les traités a ’exercice de ce droit — Statut juridique des navires
étrangers et des propriétaires de ces navires dans les eaux territoriales d’un Etat —
Interprétation des traités invoqués.
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De Clercqy, Recueil des Traités de la France, t. 23, p. 218 [texte frangais de la
sentence]

Le Baron Descamps et Louis Renault, Recueil international des traités du XX ¢

siecle, année 1904, p. 858 [texte anglais et frangais du Compromis]; Année
1905, p. 31 [texte frangais de la sentence]

Grotius Internationaal Jaarboek voor 1913, p. 262 [texte frangais de la sentence]

Journal du droit international privé et de la jurisprudence comparée, fondé et publié
par E. Clunet, t. 33, 1906, p. 1289 [texte {rangais de la sentence]

Journal officiel de la Républigue frangaise, 30 novembre 1905, p. 6948 [texte
frangais de la sentence]

Heitslet’s Commercial Treaties, vol. 24, p. 774 [texte anglais du Compromis et de
la sentence]

De Martens, Nouveau Recueil général de traités, 2@ série, vol. 35, p. 352 [texte
anglais et frangais du Compromis]; p. 356 [texte frangais de la sentence]

Great Britain, Parliament Papers, 1905, Muscat No. 1 [texte anglais et frangais
de la sentence]

Revue genérale de droit international public, t. 13, 1906, documents, p. 3 [texte
frangais du compromis et de la sentence]

The Hague Court Reports, edited by J. B. Scott, Carnegie Endowment for
International Peace, New York, Oxford University Press, Ist series, 19_16,
p. 95 [texte anglais de la sentence]; p. 101 [texte anglais du Compromis];
p. 466 [texte frangais de la sentence et du Compromis]. Edition frangaise,
1921, p. 99 [texte frangais de la sentence et du Compromis]

G. G. Wilson, The Hague Arbitration Cases, 1915, p. 64 [texte anglais et frangais
du Compromis et de la sentence]
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Letschrift fur Iniernationales privat- und dffentliches Recht. vol. 18, 1908. p. 481
[texte {rancais de la sentence]

Commenlauie-.

Maurice Bressonnet, « L’ Arbitrage franco-anglais dans ’affaire des boutres de
Mascate », Revue générale de Droit international public, t. 13, 1906, p. 145.
Charles Brunet, Les boutriers de la Mer des Indes, Affaire de Janzibar et de Mascate,

thése, 1910 [p. 336: texte francais de la sentence]

M. J. P. A. Frangois, « La Cour permanente d’Arbitrage, son oiigine. <a
jurisprudence, son avenir». Académie de Droit international, Recuerl des
cours, 1935, I, p. 490.

Firouz Kajare, Le Sultanal d Oman, la Question de Mascate, Etude d’Histoiie
diplomatique et de Droit international, Paris. 1914.

Max Fleischmann, « Der Maskat-Fall zwischen Frankreich und England »,
Das werk vom Haag, 2nd Series, [. p. 342: p. 441 [texte francais de la
sentence]

Questions diplomatiques el colnmales. t. 3. 1912, p. 30.
) q p



APERCU *

Pai unc déclarauon du 10 mars 1862 2. la France et la Grandce-Bretagne
s’engageaient 1 cciprogquement a respecter 'indépendance du Sultan de Mascate.
Par la suite, la France, agissant en vertu du traité du 17 novembre 18443,
conclu avec le Sultan, adopta la pratique de délivrer a certains de ses ressortis-
sants dcs preces les autorisant a arborer le pavillon frangais sur des boutres ou
navires trafiquant sur les cotes de I'Océan Indien, sur celles de la Mer Rouge
et du Golfe Persique, et étant aussi généralement employés a la traite des esclaves
sur la cote orientale de I'Afrique. Aprés la signature de I’Acte général de Bruxel-
les*. le 2 juillet 1890, ayanrt trait a la suppression de la traite africaine, la
Grande-Bretagne éleva des protestations a I'encontre de cette pratique etsoutint
que la délivrance d’autorisations de cette nature aux indigénes, ainsi que les
priviléges et les immunités réclamés en conséquence par eux, portaient atteinte
au droit de juridiction du Sultan sur ses sujets, en violation des engagements
conclus entre la France et la Grande-Bretagne en vertu de la déclaration de
1862. N’ayant pas été susceptible d'une solution par la voie diplomatique, la
question fut sourmise, en vertu d’un compromis, signé le 13 octobre 1904 5, 4
un tribunal composé de membres de la Cour permanente d’Arbitrage: M. Henri
Lammasch, d’Autriche, M. A. F. de Savornin Lohman, des Pays-Bas, et
M. Melville W. Fuller, Chief Fustice des Etats-Unis d’Amérique. Les séances
commenceérent le 25 juillet 1905, et se terminérent le 2 aotlit 1905; la sentence
fut rendue le 8 aont 1905.

L J. B. Scott, Les travauv de la Cour permanente d’ Arbitrage de La Haye, édition frangaise,
1921, p. 97.

2 Voir infra, p. 97.

? Voir infra, p. 97.

* Voir infra, p. 98.

5 Voir infra, p. 89.






COMPROMIS ARBITRAL CONCLU A LONDRES LE 13 OCTOBRE

1904, ENTRE LA FRANCE ET LA GRANDE BRETAGXNE, CONCER-

NANT LE DIFFEREND ENTRE CES DEUX PUISSANCES A PROPOS
DES BOUTRES DE MASCATE!

ATTENDU que le Gouvernement Francais et celui de Sa Majesté Britannique
ont jugé convenable par la Déclaration du 10 mars 1862, « de s’engager récipro-
quement a respecter 1'indépendance » de Sa Hautesse le Sultan de Mascate;

ATTEXDU que des difficuliés se sont élevées sur la portée de cette Déclaration
relativement a la délivrance, par la République Frangaise, a certains sujets de
Sa Hautesse le Sultan de Mascate de piéces les autorisant a arborer le pavillon
Francais, ainsi qu’au sujet de la nature des privileges et immunités revendiqués
par les sujets de Sa Hautesse, propriétaires ou commandants de boutres
‘« dhows ») qui sont en possession de semblables piéces ou qui sont membres
de I'équipage de ces boutres et lews familles, particuliérement en ce qui con-
cerne le mode suivant lequel ces privileges et ces immunités affectent le droit
de juridiction de Sa Hautesse le Sultan sur ses dits sujets:

Les soussignés, dament autorisés a cet eflet par leurs Gouvernements respec-
ifs, conviennent, par les présentes, que ces difficultés seront tranchées parvoie
d’arbitrage conformément a I’Article I de la Convention intervenue entre les
deux pays, le 14 octobre dernier ?, et que la décision du Tribunal de La Haye
sera définitive.

Il est aussi convenu par les présentes de ce qui suit:

Article I. Chacune des Hautes Parties Contractantes nommera un Arbitre,
et ces deux Arbitres ensemble choisiront un Surarbitre; si, dans le délai d'un
mois a partir de leur nomination, ils ne peuvent tomber d'accord. le choix
d'un Surarbitre sera confié 4 Sa Majesté le Roi d’ltalie. Les Arbitres et le
Surarbitre ne seront pas sujets ou citoyens de I'une ou l'autre des Hautes
Parties Contractantes et seront choisis parmi les membres de 1a Cour de La Have,

Article I1. Chacune des Hautes Parties Contractantes devra, dans un délai
de trois mots aprés la signature du présent Compromis, remettre a chaque
membre du Tribunal constitué par les présentes, ct a 'autre Partie, un NMémoire
écrit ou Imprimé exposant ¢t motivant sa réclamation ¢t un dossier écrit ou
imprimé contenant les documents ou toutes autres piéces probantes écrites
ou imprimées sur lesquelles il sappuic.

Dans les trois mois de la remise des dits Nemoires, chacune des Hautes
Parties remettra 4 chaque membre du Thibunal et & 'autre Partie un Contre-
Mémoire écrit ou imprimé, avec les piéces a appui.

! Bureau international de la Cour permanente d Arbitiage, Recueil des Actes et
Protocoles concernant le Difféerend entie la France et la Grande Bretagne a propos des Boutres
de Mascate, sowmis au Tribunal dA1bitrage constitué en certu du Compromis Arbitral conclu
d Londres le 13 octobre 1904 entre les Puissances susmentionnées, La Haye. juillet-aout
1905, p. 5.

2 Une Convention générale d’arbitrage. Pour le texte anglais ct {rangais de cette
Convention, voir: Deseamps-Renault, Recueil international des traitéy du XN siécle,

année 1903, p. 192.
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Dans le mois de la remise des Contre-Mémoires. chaque Partie pourra
remettre a chaque Arbitre et a 'autre Partie des couclusion, écrites ou impri-
meées, a I’appui des propositions qu’elle aurait mises en avant.

Les délais fixés par le présent Compromis pour la remise du Mémoire, du
Contre-Mémoire, et des conclusions pourront étre prolongés d’'un commun
accord par les Parties Contractantes.

Article I11. Le Tribunal se réunira 2 La Haye. dans la quinzaine de la remise
des Arguments.

Chaque Partie sera représentée par un Agent.

Le Tribunal pourra. s'il juge nécessaire de plit~ amples éclaircissements en ce
qui regarde un point quelconque, demander. & chaque Agent. une explication
orale ou par éctit: mais, cn pareil cas. 'autre Partie aura le droit de 1épliquer.

“bticle I La décision du Tribunal sera rendue dans les trente jou:~ qui
suivront sa réunion a La Haye ou la remise des explications qui amaient eté
fournies a sa demande. a moins que. a la requéte du Tribunal. les Parties
Contractantes ne conviennent de prolonger le delai.

Article V. Les dispositions de la Convention de La Have. du 29 juillet 1899,
<‘appligiicront a tous les points non prevus par le présent Compromi-.

Farr. ¢n double exemplaire. a Londies. le 13 octobre 1904.

[L.S.] Paul CamBoxN

ARRANGEMENT PAR IEQLEL LE DELAI POUR L\ RCMISL DES MEMOIRES \ ETE
PROROGE JUSQU’AU 1€T FEVRIER 1905

La Constitution du Tribunal .\tbitral institué par le Compromis signé a
Londres le 13 Octobre, 1904, avant ¢été retardée de quelques jours par suite
de circonstances indépendantes de la volonté des Hautes Parties Contractantes,
le Gouvernement de Sa Majesté Britannique et le Gouvernement de la Reé-
publique Frangaise ont jugé utile, d’un commun accord, d’user de la faculté
qui leur est accordée dans le 4¢ paragraphe de " Article IT du dit Compromis
de prolonger le délai fixé pour la remise du Mémoire.

Ils conviennent, en conséquence, par les présentes, de fixer au 1°T Février
la date a laquelle les membres du Tribunal Arbitral et les deux Gouvernements
Intéressés recevront communication du Mémoire ou du dossier présenté par
les Parties.

Il est également entendu que les délais successifs prévus a I’Article II du
Compromis pour la procédure Arbitrale courront du 187 Février au lieu du
13 Janvier, date qui résultait des termes de I’Accord signé le 13 Octobre, 1904,
par M. Paul Cambon et Lord Lansdowne.

Farr a4 Londres. en double exemplaire, le 13 Janvier, 1905.

[L.S.] Paul CamBON

ARRANGEMENT EN VUE DE LAISSER AU TRIBUNAL ARBITRAL LE SOIN DE FIXER
LUI-MEME 1.A DATE DE LA REMISE DES CONCLUSIONS DES DEUX PARTIES

La constitution du Tribunal Arbitral institué par le Compromis signé a
Londres le |3 Octobre, 1904, ayant été retardée de quelques jours par suite de
circonstances indépendantes de la volonté des Hautes Parties Contractantes,
le Gouvernement de la République Frangaise et le Gouvernement de Sa
Majesté Britannique ont jugé utile. d’un commun accord, d’user de la laculté qui
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lew est accordéc par le quatriéme paragraphe de I"Article I dudit Compromis
de prolonger le delai fixe pour la remise des Conclusions.

Ils conviennent, en conséquence, par les présentes, de laisser au Tribunal
Arbinal le soin de fixer la date a laquelle les membres dudit Tribunal et les
decux Gouvernements intéressés recevront communication des Conclusions
presentées par les Parties.

Cet Accord additionnel sera communique au Tribunal Arbitral par les ~oins
du Buieau International de la Cour Permanente d”Arbitrage.

Farr a Londres. en double exemplaite, le 19 Mar. 1905.

[L.S.] Paul CaviBox



SENTENCE DU TRIBUNAL D’ARBITRAGE CONSTITUE EN VERTU
DU COMPROMIS SIGNE A LONDRES LE 13 OCTOBRE 1904 ENTRE
LA FRANCE ET LA GRANDE BRETAGNE, LA HAYE, LE8 AOUT 1905!

Arbitration to settle a dispute between France and Great-Britain regarding dhows
under French protection in the waters of Muscat — Definition of the term ** protégé
— Right of a State to permit the use of uts lag and to determine the conditions
thereof — Treaty restrictions on the exercise of this right — Legal Status of foreign
ships and their owners in the territonal sea of a State — Interpretation of relevant
treaties.

Le Tribunal d’Arbitrage constitué en vertu du Compromis conclu 4 Londres
le 13 octobre 1904, entre la France et la Grande Bretagne:

ATTENDU que le Gouvernement Frangais et celui de Sa Majesté Britannique
ont jugé convenable, par le Déclaration du 10 mars 1862, « de s’engager ré-
ciproquement a respecter I'indépendance » de Sa Hautesse le Sultan de Mascate,

ATTENDU que des difficultés se sont élevées sur la portée de cette Déclaration
relativement a la délivrance, par la République Francaise, a certains sujets de
Sa Hautesse le Sultan de Mascate de pieces les autorisant a arborer le
pavillon Frangais, ainsi qu'au sujet de la nature des privileges et immunités
revendiqués par les sujets de Sa Hautesse, propriétaires ou commandants de
boutres (« dhows») qui sont en possession de semblables piéces ou qui sont
membres de I'équipage de ces boutres et leurs [amilles, particulierement en ce
qui concerne le mode suivant lequel ces priviléges et ces immunités affectent le
droit de juridiction de Sa Hautesse le Sultan sur ses clits sujets,

ATrTENDU que les deux Gouvernements sont tombés d’accord par le Com-
promis du 13 octobre 1904 de faire décider ces difficultés par voie d’arbitrage
conlormément a I’article 1 de la Conventon conclue par les deux Puissances
le 14 octobre 1903 2,

ATTENDU qu’en exécution de ce Compromis ont été nommés Arbitres,

par le Gouvernement de Sa Majesté¢ Britannique:

Monsieur Melville W. FriLer, Chief Justice des Etats-Unis d’Amérique, et

par le Gouvernement de la République Frangaise:

Monsieur le Jonkheer A. F. e SavorniN Loxman, Docteur en droit, ancien
Ministre de I'Intérieur des Pays-Bas, ancien Professeur a4 I'Université libre a
Amsterdam, Membre de la Seconde Chambre des Etats-Généraux,

! Bureau international de la Cour permanente d’Arbitrage, Recueil des Actes et
Protocoles concernant le Différend entre la France et la Grande Brelagne a propos des Boutres
de Mascate, soumrs au Tribunal d’ Arbilrage constitué en vertu du Compromis Arbitral conclu
a Londres le 13 octobre 1904 cnire les Puissances susmentionnées. 1.a Haye, juillet-aott
1905, p. 61. Pour la traductuion officielle anglaise, voir :bid., p. 69.

2 Une Conventicn générale d’arbitrage. Pour le texte anglais et francais de cette
Convention, voir: Descamps-Renault, Recusid international des traités du XXc siécle,
annéc 1903, p. 192,
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ATTENDU que ces Arbitres n’étant pas tombés d’accord dans le délai d’un
mois 4 partir de leur nomination sur le choix d’un Surarbitre, ce choix étant
dévolu dés lors en vertu de I'article 1 du Compromis au Roi d’Italie, Sa Majesté
a nommé comme Surarbitre:

Monsieur Henri LammascH, Docteur en droit, Professeur de droit inter-
national & I’Université 3 Vienne, Membre de la Chambre des Seigneurs du
Parlement Autrichien,

ATTENDU que les Mémoires, Contre-Mémoires et Conclusions ont été diment
communiqués au Tribunal et aux Parties,

ATTENDU que le Tribunal a examiné avec soin ces documents, et les observa-
tions supplémentaires qui leur ont été présentées par les deux Parties;

QUANT A LA PREMIERE QUESTION :

CoNsSIDERANT, qu’en général il appartient a tout Souverain de décider a qui
il accordera le droit d’arborer son pavillon et de fixer les régles auxquelles
I'octroi de ce droit sera soumis, et considérant qu’en conséquence l'octroi du
pavillon Frangais a des sujets de Sa Hautesse le Sultan de Mascate ne constitue
en soi aucune atteinte a I'indépendance du Sultan,

CONSIDERANT que néanmoins un Souverain peut étre limité dans I’exercice de
ce droit par des traités, et considérant que le Tribunal en vertu de I’article 48
de la Convention pour le réglement pacifique des conflits internationaux du
29 juillet 1899 et de I’article 5 du Compromis du 13 octobre 1904 « est autorisé
4 déterminer sa compétence en interprétant le compromis ainsi que les autres
traités qui peuvent étre invoqués dans la matiére, et en appliquant les principes
du droit international », et qu’en conséquence la question se pose sous quelles
conditions les Puissances qui ont accédé a I’Acte Général de la Conférence de
Bruxelles du 2 juillet 1890 concernant la suppression de la traite des esclaves
africains, spécialement a I’article 32 de cet Acte, ont le droit d’autoriser des
navires indigénes a arborer leurs pavillons,

ConsiDERANT que par larticle 32 de cet Acte la faculté des Puissances
Signataires d’octroyer leur pavillon 4 des navires indigénes a été limitée dans
le but de supprimer la traite des esclaves et dans les intéréts généraux de ’huma-
nité, sans faire aucune distinction si celui qui sollicite le droit d’arborer le
pavillon appartient 4 un état signataire ou non, et considérant qu’en tout cas
la France est liée vis 4 vis de la Grande Bretagne de n’octroyer son pavillon
que sous les conditions prescrites par cet Acte,

CONSIDERANT que pour atteindre le but susdit les Puissances Signataires de
I’Acte de Bruxelles sont convenues par 'article 32, que ’autorisation d’arborer
le pavillon d'une des dites Puissances ne sera accordée a I'avenir qu’aux
batiments indigénes qui satisferont 4 la fois aux trois conditions suivantes:

1°. Les armateurs ou propriétaires devront étre sujets ou protégés de la
Puissance dont ils demandent a porter les couleurs,

2°. IIs seront tenus d’établir qu’ils possédent des biens-fonds dans la circon-
scription de I’autorité A qui est adressée leur demande, ou de fournir une caution
solvable pour la garantie des amendes qui pourraient étre éventuellement
encourues,

3°. Les dits armateurs ou propriétaires, ainsi que le capitaine du batiment,
devront fournir la preuve qu'ils jouissent d’une bonne réputation et notamment
n’avoir jamais été 'objet d’une condamnation pour faits de traite,
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ConsiDERANT qu’a défaut d’une définition du terme « protégé» dans I’Acte
Général de la Conférence de Bruxelles, il faut entendre ce terme dans le sens
qui correspond le mieux tant aux intentions élevées de cette Conférence et de
PActe Final qui en est résulté, qu'aux principes du droit international tels
qu’ils ont été exprimés dans les conventions en vigueur a cette époque, dans la
législation nationale en tant qu’elle a obtenu une reconnaissance internationale
et dans la pratique du droit des gens,

ConsmpERANT que le but de Iarticle 32 susdit est de n’admettre a la
navigation dans ces mers infestées par la traite des esclaves que ceux des
navires indigénes qui sont soumis A la plus stricte surveillance des Puissances
Signataires, condition dont 'accomplissement ne peut étre assuré que si les
propriétaires, armateurs et équipages de ces navires sont exclusivernent soumis
a la souveraineté et a la juridiction de I’Etat, sous le pavillon duquel ils exercent
la navigation,

ConsipERANT que depuis la restriction que le terme « protégé» a subie en
vertu de la législation de la Porte Ottomane en 1863, 1865 et 1869, spécialement
de 1a lot Ottomane du 23 sefer 1280 (aott 1863), implicitement acceptée par les
Puissances qui jouissent du droit des capitulations, et depuis le traité conclu
entre la France et le Maroc en 1863, auquel ont accédé un grand nombre
d’autres Puissances et qui a obtenu la sanction de la Convention de Madrid
du 30 juillet 1880, le terme « protégé» n’embrasse par rapport aux Etats a
capitulations que les catégories suivantes: 1°. les personnes sujets d’un pays
qui est sous le protectorat de la Puissance dont elles réclament la protection.
2°_ les individus qui correspondent aux catégories énumérées dans les traités
avec le Maroc de 1863 et de 1880 et dans la loi Ottomane de 1863, 3°. les
pérsonnes, qui par un traité spécial ont été reconnues comme « protégésy,
telles que celles énumérées par I’article 4 de la Convention Franco-Mascataise
de 1844 et 4°. les individus qui peuvent établir qu’ils ont été considérés et traités
comme protégés par la Puissance en question avant I’année dans laquelle la
création de nouveaux protégés fut réglée et limitée, c’est-a-dire avant I'année
1863, ces individus n’ayant pas perdu leur status une fois légitimement acquis,

CoNsSIDERANT que, quoique les Puissances n’aient renoncé expressis verbis a
I'exercice du prétendu droit de créer des protégés en nombre illimité que par
rapport 4 la Turquie et au Maroc, néanmoins 1’exercice de ce prétendu droit
a été abandonné de méme par rapport aux autres Etats Orientaux, ’analogie
ayant toujours été reconnue comme un moyen de compléter les dispositions
écrites trés défectueuses des capitulations, en tant que les circonstances sont
analogues,

ConsmERANT d’autre part que la concession de _facte de la part de la Turquie,
de transmettre le status de « protégés» aux descendants de personnes qui en
1863 avaient joui de la protection d’une Puissance Chrétienne, ne peut étre
étendue par analogie 4 Mascate, les circonstances étant entiérement différentes,
puisque les protégés des Etats Chrétiens en Turquie sont d’une race, nationalité
et religion différentes de celles de leurs maitres Ottomans, tandis que les
habitants de Sour et les autres Mascatais qui pourraient solliciter le pavillon
Franqais, se trouvent a tous ces égards entierement dans la méme condition que
les autres sujets du Sultan de Mascate,

ConsmERANT que les dispositions de l'article 4 du Traité Franco-Mascatais
de 1844 s’appliquent seulement aux personnes qui sont bona fide au service des
Frangais, mais pas aux personnes qui demandent des titres de navires dans le
but d’exercer quelque commerce,
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ConsIDERANT que le fait d’avoir donné avant la ratification de la Convention
de Bruxelles le 2 janvier 1892 des autorisations d’arborer le pavillon Francais
a des navires indigénes ne répondant pas aux conditions prescrites par I’article 32
de cet Acte n’était pas en contradiction avec une obligation internationale de
la France,

PAR CES MOTIFS,
décide et prononce ce qui suit:

1°. Avant le 2 janvier 1892 la France avait le droit d’autoriser des navires
appartenant 4 des sujets de Sa Hautesse le Sultan de Mascate a arborer le
pavillon Frangais, n’étant liée que par ses propres lois et réglements administra-
tfs;

2°. Les boutriers, qui avant 1892 avaient été autorisés par la France a
arborer le pavillon Frangais, conservent cette autorisation aussi longtemps que
la France la continue a celui qui I'avait obtenue;

3°. Aprés le 2 janvier 1892 la France n’avait pas le droit d’autoriser des
navires appartenant a des sujets de Sa Hautesse le Sultan de Mascat a arborer
le pavillon Frangais, que sous condition que leurs propriétaires ou armateurs
avaient ou auraient établi qu’ils ont été considérés et traités par la France comme
ses « protégés » avant ’année 1863 ;

QUANT A LA 28 QUESTION:

ConsIDERANT que la situation légale de navires portant des pavillons étrangers
et des propriétaires de ces navires dans les eaux territoriales d’un Etat Oriental
est déterminée par les principes généraux de juridiction, par les capitulations
ou autres traités et par la pratique qui en est résultée.

CONSIDERANT que les termes du Traité d’Amitié et de Commerce entre la
France et I'Iman de Mascate du 17 novembre 1844 sont, surtout en raison des
expressions employées dans I’article 3 « Nul ne pourra, sous aucun prétexte,
pénétrer dans les maisons, magasins et autres propriétés, possédés ou occupés
par des Frangais ou par des personnes au service des Frangais, ni les visiter sans
le consentement de 'occupant, 3 moins que ce ne soit avec l'intervention du
Consul de France», assez larges pour embrasser aussi bien des navires que
d’autres propriétés,

CONsIDERANT que, quoiqu’il ne saurait étre nié qu’en admettant le droit de
la France d’octroyer dans certaines circonstances son pavillon a des navires
indigénes et de soustraire ces navires a la visite par les autorités du Sultan ou
en son nom, la traite des esclaves est facilitée, parce que les marchands d’esclaves
pour se soustraire a la recherche peuvent facilement abuser du pavillon Frangais,
la possibilité d’un tel abus, qui peut étre entiérement supprimé par ’accession
de toutes les Puissances 4 I'article 42 de I’Acte de Bruxelles, ne peut exercer
aucune influence sur la décision de cette affaire, qui ne doit étre fondée que sur
des motifs d’ordre juridique,

CoNsIDERANT qu’en vertu des articles 31-41 de I’Acte de Bruxelles I'octroi
du pavillon & un navire indigéne est strictement limité A ce navire et a son
propriétaire et que dés lors il ne peut étre transmis ou transféré a quelque autre
personne ni 4 quelque autre navire, méme si celui-ci appartenait au méme
propriétaire,

ConsIDERANT que l'article 4 du Traité Franco-Mascatais assure aux sujets de
Sa Hautesse le Sultan de Mascate « qui seront au service des Frangais » la méme
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protection qu’aux Frangais eux-mémes, mais considérant que les propriétaires,
commandants et équipages des boutres autorisés 4 arborer le pavillon Franqais
n’appartienneént pas a cette catégorie de personnes et encore moins les membres
de leurs familles,

ConsiDERANT que le fait de soustraire ces personnes 4 la souveraineté,
spécialement a la juridiction, de Sa Hautesse le Sultan de Mascate serait en
contradiction avec la Déclaration du 10 mars 1862, par laquelle la France et
la Grande Bretagne se sont engagées réciproquement a respecter I'indépendance
de ce Prince,

PAR CES MOTIFS,
décide et prononce ce qui suit:

1°. Les boutres (« dhows ») de Mascate qui ont été autorisés, ainsi qu’il a été
indiqué ci-dessus, a arborer le pavillon Frangais, ont dans les eaux territoriales
de Mascate le droit a I’inviolabilité, réglée par le Traité Franco-Mascatais du
17 novembre 1844;

2°. L’autorisation d’arborer le pavillon Frangais ne peut étre transmise ou
transférée A quelque autre personne ou a quelque autre boutre (x dhow »), méme
si celui-ci appartenait au méme propriétaire;

3°. Les sujets du Sultan de Mascate, qui sont propriétaires ou commandants
de boutres (« dhows») autorisés a arborer le pavillon Frangais ou qui sont
membres des équipages de tels boutres ou qui appartiennent  leurs familles
ne jouissent en conséquence de ce fait d’aucun droit d’exterritorialité, qui
pourrait les exempter de la souveraineté, spécialement de la juridiction, de
Sa Hautesse le Sultan de Mascate.

Farr 4 La Haye, dans 'Hétel de la Cour permanente d’Arbitrage, le 8 aoit
1905.

(Signé) H. LamMmascH

(Signé) Melville W. FuLLER

(Signé) A. F. DE SAVORNIN LOHMAN



DOCUMENTS ADDITIONNELS

TrAITE! D’AmiTiE ET DE COMMERCE CONCLU, LE 17 NOVEMBRE, 1844, ENTRE
LA FRANCE ET 1’ IMAN DE MASCATE 2

Article III. Les Frangais auront la.faculté d’acheter, de vendre ou de prendre
a bail des terres, maisons, magasins, dans les Etats de Son Altesse le Sultan
de Mascate. Nul ne pourra, sous aucun prétexte pénétrer dans les maisons,
magasins et autres propriétés, possédés ou cocupés par des Frangais, ni les
visiter sans le consentement de I’occupant, 4 moins que ce ne soit avec l'inter-
vention du Consul de France.

Les Frangais ne pourront, sous aucun prétexte, étre retenus contre leur
volonté dans les Etats du Sultan de Mascate.

Article IV. Les sujets de Son Altesse le Sultan de Mascate qui sefont au
service des Frangais jouiront de la méme protection que les Frangais eux-mémes;
mais, si les sujets de Son Altesse sont convaincus de quelque crime ou infraction
punissable par la loi, ils seront congédiés par les Frangais au service desquels ils
se trouveraient, et livrés aux autorités locales.

DfcLARATION DE LA FRANCE ET DE LA GRANDE-BRETAGNE POUR LA GARANTIE
RECIPROQUE DE L’'INDEPENDANCE DES SULTANS DE MASCATE ET DE ZANZIBAR,
ECHANGEE A Parrs, LE 10 mars 18623

S.M. ’Empereur des Frangais et S.M. la Reine du Royaume-Uni de la
Grande-Bretagne et d'Irlande, prenant en considération !'importance qui
s’attache au maintien de I'indépendance du Sultan de Mascate d’une part, et
du Sultan de Zanzibar de I’autre, ont jugé convenable de s’engager récipro-
quement a respecter I'indépendance de ces deux Princes.

Les soussignés Ministre des Affaires Etrangéres de S.M. 'Empereur des
Frangais et Ambassadeur Extraordinaire de S.M. Britannique prés la Cour de
France, étant munis de pouvoirs a cet effet, déclarent en conséquence, par le
présent acte, que leurs dites Majestés prennent réciproquement 1’engagement
indiqué ci-dessus.

En For DE Quor, les soussignés ont signé en double la présente déclaration et
y ont apposé le cachet de leurs armes.

Farr a Paris, le 10 mars 1862.

E. THOUVENEL CoOwLEY

1 Extrait.
2 British and Foreign State Papers, Vol. XXXV, p. 1011,
3 De Martens, Nouveau Recueil général de traités, 3¢ série, t. IV, p. 768.
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ActeE! GENERAL DE BRUXELLES DU 2 jUILLET 1890 POUR LA SUPPRESSION DE
LA TRATITE AFRICAINE ?

Section II. Reéglement concernant I'Usage du Pavillon et la Surveillance
des Croiseurs

1. Regles pour la Concession du Pavillon aux Batiments Indigénes,
le Réle d’Equipage, et le Manifeste des Passagers Noirs

Article XXX. Les Puissances Signataires s’engagent a exercer une surveillance
rigoureuse sur les batiments indigénes autorisés a porter leur pavillon dans la
zone indiquée A I'Article XXI, et sur les opérations commerciales effectuées
par ces batiments.

Article XXXI. La qualification de batiment indigéne s’applique aux navires
qui remplissent une des deux conditions suivantes: —

1. Présenter les signes extérieurs d’une construction ou d’un gréement
indigéne.

2. Etre montés par un équipage dont le capitaine et la majorité des matelots
solent originaires d’un des pays baignés par les eaux de I’'Océan Indien, de la
Mer Rouge, ou du Golfe Persique.

Article XXXII. 1’autorisation d’aborer le pavillon d’une des dites Puis-
sances ne sera accordée a I’avenir qu’aux batiments indigénes qui satisferont a
la fois aux trois conditions suivantes: —

1. Les armateurs ou propriétaires devront étre sujets ou protégés de la
Puissance dont ils demandent & porter les couleurs;

2. Ils seront tenus d’établir qu’ils possédent des biens-fonds dans la circon-
scription de P’autorité a qui est adressée leur demande, ou de fournir une caution
solvable pour la garantie des amendes qui pourraient étre éventuellement
encourues;

3. Les dits armateurs ou propriétaires, ainsi que le capitaine du batiment,
devront fournir la preuve qu’ils jouissent d’une bonne réputation et notamment
n’avoir jamais été I'objet d’une condamnation pour faits de Traite.

Article XXXIII. L’autorisation accordée devra étre renouvelée chaque année.
Elle pourra toujours étre suspendue ou retirée par les autorités de la Puissance
dont le batiment porte les couleurs.

Article XXXIV. L’acte d’autorisation portera les indications nécessaires pour
établir 'identité du navire. Le capitaine en sera détenteur. Le nom du batiment
indigéne et I’indication de son tonnage devront étre incrustés et peints en carac-
téres Latins 4 la poupe, et la ou les lettres initiales de son port d’attache, ainsi
que le numéro d’enregistrement dans la série des numéros de ce port, seront
Imprimés en noir sur les voiles.

Article XXXV. Un role d’équipage sera délivré au capitaine du bitiment au
port de départ par V'autorité de la Puissance dont il porte le pavillon, Il sera
renouvelé 4 chaque armement du batiment ou, au plus tard, au bout d’une
année, et conformément aux dispositions suivantes: —

! Etats parties a cet Acte: France, Grande-Bretagne et d’autres.
% British and Foreign State Papers, Vol. 82, p. 65.
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1. Le réle sera, au moment du départ, visé par I'autorité qui I’a délivré.

2. Aucun noir ne pourra étre engagé comme matelot sur un batiment sans
qu’il ait été préalablement interrogé par 'autorit¢ de la Puissance dont ce
batiment porte le pavillon, ou, & défaut de celle-ci, par I’autorité territoriale,
4 Deffet d’établir qu'il contracte un engagement libre.

3. Cette autorité tiendra la main 4 ce que la proportion des matelots ou
mouses ne soit pas anormale par rapport au tonnage ou au gréement des
batiments.

4. L'autorité qui aura interrogé les hommes préalablement 4 leur départ les
inscrira sur le réle d’équipage, ou ils figureront avec le signalement sommaire
de chacun d’eux en regard de son nom.

5. Afin d’empécher plus sirement les substitutions, les matelots pourront,
en outre, étre pourvus d’'une marque distinctive.

Article XXXVI. Lorsque le capitaine du bitiment désirera embarquer des
passagers noirs, 1l devra en faire la déclaration a 'autorité de la Puissance dont
il porte le pavillon, ou, 4 défaut de celle-ci, a I'autorité territoriale. Les passagers
seront interrogés, et, quand il aura été constaté qu’ils s’embarquent librement,
ils seront inscrits sur un manifeste spécial donnant le signalement de chacun
d’eux en regard de son nom, et indiquant notamment le sexe et la taille. Les
enfants noirs ne pourront étre admis comme passagers qu’autant qu’ils seront
accompagneés de leurs parents ou de personnes dont ’honorabilité serait notoire.
Au départ le manifeste des passagers sera visé par I’autorité indiquée ci-dessus,
aprés qu'il aura été procédé i un appel. S’il n’y a pas de passagers & bord,
mention expresse en sera faite sur le réle d’équipage.

Article XXXVII. A Parrivée dans tout port de reliche ou de destination, le
capitaine du batiment produira devant 'autorité de la Puissance dont il porte
le pavillon, ou, A défaut de celle-ci, devant I’autorité territoriale, le role d’équi-
page et, s’il y a lieu, les manifestes de passagers antérieurement délivrés.
L’autorité contrélera les passagers arrivés 4 destination ou s’arrétant dans un
port de relache, et fera mention de leur débarquement sur le manifeste. Au
départ, la méme autorité apposera de nouveau son visa au réle et au manifeste,
et fera 'appel des passagers.

Article XXXVIII, Sur le littoral Africain et dans les iles adjacentes, aucun
passager noir ne sera embarqué a bord d’un bitiment indigéne en dehors des
localités ou réside une autorité relevant d’'une des Puissances Signataires.

Dans toute I’étendue de la zone prévue 4 I’Article XXI, aucun passager noir
ne pourra étre débarqué d’un batiment indigéne hors d’une localité ou réside
une autorité relevant d’une des Hautes Parties Contractantes et sans que cette
autorité assiste au débarquement.

Les cas de force majeure qui auraient déterminé 'infraction 4 ces dispositions
devront étre examinés par 'autorité de la Puissance dont le batiment porte les
couleurs, ou, A défaut de celle-ci, par I’autorité territoriale du port dans lequel
le batiment inculpé fait relache.

Article XXXIX. Les prescriptions des Articles XXXV, XXXVI, XXXVII,
et XXXVIII ne sont pas applicables aux bateaux non pontés entiérement,
ayant un maximum de 10 hommes d’équipage, et qui satisferont i 'unedes
deux conditions suivantes: —

1. S’adonner exclusivement a la péche dans les eaux territoriales;

2. Se livrer au petit cabotage entre les différents ports de la méme Puissance
territoriale, sans s’éloigner de la cote A plus de 5 milles.
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Ces différents bateaux recevront, suivant les cas, de I’autorité territoriale ou de
Pautorité Consulaire, une licence spéciale, renouvelable chaque année et
révocable dans les conditions prévues 4 I’Article XL, et dont le modéle uniforme,
annexé au présent Acte Général, sera communiqué au Bureau International
de Renseignements.

Article XL. Tout Acte ou tentative de Traite, légalement constaté 4 la charge
du capitaine, armateur, ou propriétaire d’un batiment autorisé 4 porter le
pavillon d’une des Puissances Signataires, ou ayant obtenu la licence prévue
a I’Article XXXIX, entrainera le retrait immédiat de cette autorisation ou de
cette licence. Toutes les infractions aux prescriptions du paragraphe 2 du
Chapitre III seront punies, en outre, des pénalités édictées par les Lois et
Ordonnances spéciales & chacune des Puissances Contractantes.

Article XLI. Les Puissances Signataires s’engagent a déposer au Bureau
International de Renseignements les modéles types des documents ci-aprés: —

1. Titre autorisant le port du pavillon.

2. Rdle d’équipage.

3. Manifeste des passagers noirs.

Ces documents, dont la teneur peut varier suivant les Réglements propres a
chaque pays, devront renfermer obligatoirement les renseignements suivants,
libellés dans une langue Européenne: —

1. En ce qui concerne l'autorisation de porter le pavillon:

(a) Lenom,le tonnage, le gréement, et les dimensions principales du batiment;

(b)) Le numéro d’inscription et la lettre signalétique du port d’attache;

(¢) La date de 'obtention du permis et la qualité du fonctionnaire qui I’a
délivré.

2. En ce qui concerne le role d’équipage:

(a) Le nom du batiment, du capitaine, et de I’armateur ou des propriétaires,

(b) Le tonnage du batiment;

(¢) Le numéro d’inscription et le port d’attache du navire, sa destination,
ainsi que les renseignements spécifiés a ’Article XXV.

3. En ce qui concerne le manifeste des passagers noirs:

Le nom du bitiment qui les transporte et les renseignements indiqués a
I’Article XXXVI, et destinés a bien identifier les passagers.

Les Puissances Signataires prendront les mesures nécessaires pour que les
autorités territoriales, ou leurs Consuls, envoient au méme Bureau des copies
certifiées de toute autorisation d’arborer leur pavillon, dés qu’elle aura été
accordée, ainsi que I’avis du retrait dont ces autorisations auraient été ’objet.

Les dispositions du présent Article ne concernent que les papiers destinés
aux batiments indigénes.
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SYLLABUS

On 7 October 1894, the Republics of Honduras and Nicaragua concluded
a convention! with a view to terminating their differences regarding the
demarcation of their common boundary. Article 1 of this convention provided
for the constitution of a Mixed Boundary Commission, whose duty was to settle
in a friendly manner all pending doubts and differences, and to demarcate on
the spot the dividing line which was to constitute the boundary between the two
Republics. This Mixed Commission met from 24 February 1900 onwards and
succeeded in fixing the boundary from the Pacific Coast to the Portillo de
Teotecacinte. It was, however, unable to agree on the boundary from that point
to the Atlantic Coast, and recorded its disagreement at its meeting of 4 July
1901. The latter section of the boundary was submitted, in accordance with
the relevant articles of the convention of 7 October 1894, to the arbitration of
the King of Spain, who handed down his award on 23 December 1906.

Later, the Government of Nicaragua challenged the validity and binding
character of the award. Subsequently, the two parties made several attempts
at settlement by direct negotiation or through the good offices or mediation of
other States, but these were all unfruitful. Certain incidents between the two
parties having taken place in 1957, the Organization of American States,
acting as a consultative body, was led to deal with the dispute, with the result
thaton 21 July 1957, Honduras and Nicaragua reached an agreement at Washing-
ton by virtue of which they undertook to submit to the International Court
of Justice the disagreement existing between them with respect to the arbitral
award rendered by the King of Spain on 23 December 1906. By its judgment of
18 November 1960, the Court found that this award was valid and binding
and that Nicaragua was under an obligation to give effect to it.?

! See infra, p. 107
2 International Court of Justice, Case concerning the Arbitral Award made by the King
of Spain on 23 December 1906 (Honduras V. Nicaragua), Fudgment of 18 November 1960.






BONILLA-GAMEZ TREATY OF 7 OCTOBER 1894*

Article I. The Governments of Honduras and Nicaragua shall appoint
representatives who, duly authorized, shall organize a Mixed Boundary Com-
mission, whose duty it shall be to settle in a friendly manner all pending doubts
and differences, and to demarcate on the spot the dividing line which is to
constitute the boundary between the two Republics.

Article II. The Mixed Commission, composed of an equal number of mem-
bers appointed by both parties, shall meet at one of the border towns which
offers the greater conveniences for study, and shall there begin its work,
adhering to the following rules:

1. Boundaries between Honduras and Nicaragua shall be those lines on
which both Republics may be agreed or which neither of them may dispute.

2. Those lines drawn in public documents not contradicted by equally
public documents of greater force shall also constitute the boundary between
Honduras and Nicaragua. .

3. It is to be understood that each Republic is owner of the territory which
at the date of independence constituted, respectively, the provinces of Honduras
and Nicaragua.

4. In determining the boundaries, the Mixed Commission shall consider
fully proven ownership of territory and shall not recognize juridical value to
de facto possession alleged by one party or the other.

5. In case of lack of proof of ownership the maps of both Republics and
public or private documents, geographical or of any other nature, which may
shed light upon the matter, shall be consulted; and the boundary line between
the two Republics shall be that which the Mixed Commission shall equitably
determine as a result of such study.

6. The same Mixed Commission, if it deems it appropriate, may grant
compensations and even fix indemnities in order to establish, in so far as pos-
sible, a well-defined, natural boundary line.

7. In studying the plans, maps and other similar documents which the two
Governments may submit, the Mixed Commission shall prefer those which it
deems more rational and just.

8. In case the Mixed Commission should fail to reach a friendly agreement
on any point, it shall record this fact separately in two special books, signing
the double detailed record, with a statement of the allegations of both parties,
and it shall continue its study in regard to the other points of the line of demar-
cation, disregarding the above referred point until the limit at the extreme end
of the dividing line is fixed.

9. The books referred to in the preceding clause shall be sent by the Mixed
Commission, one to each of the interested Governments, for its custody in the
national archives.

! International Court of Justice, Case Concerning the Arbitral Award made by the King
of Spain on 23 December 1906 (Honduras v. Nicaragua), Judgment of 18 November 1960,
p- 199. Translation from the Spanish revised by the Registry.
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Article III. The point or points of the boundary line which may not have been
settled by the Mixed Commission referred to in this Treaty shall be submitted,
no later than one month after the final session of the said Commission, to the
decision, without appeal, of an arbitral tribunal which shall be composed of
one representative for Honduras and another for Nicaragua, and of one Member
of the foreign Diplomatic Corps accredited to Guatemala, the latter to be elected
by the first two, or chosen by lot from two lists each containing three names,
and proposed one by each party.

Article IV. The arbitral Tribunal shall be organized in the city of Guatemala
within twenty days following dissolution of the Mixed Commuission, and
within the next ten days shall begin its work, which is to be recorded in a
Minutes Book, kept in duplicate, the majority vote constituting law.

Article V. In case the foreign Diplomatic Representative should decline the
appointment, another election shall take place within the following ten days,
and so on. When the membership of the foreign Diplomatic Corps is exhausted,
any other foreign or Central American public figure may be elected, by agree-
ment of the Commissions of Honduras and Nicaragua, and should this agree-
ment not be possible, the point or points in controversy shall be submitted to
the decision of the Government of Spain, and, failing this, to that of any South
American Government upon which the Foreign Offices of both countries may
agree.

Article VI. The procedure and time-limit to which the arbitration shall be
subject are as follows:

1. Within twenty days following the date on which the acceptance of the
third arbitrator shall have been notified to the parties, the latter shall present
to him, through their counsel, their pleadings, plans, maps and documents.

2. Should there be pleadings, he shall submit these, within eight days
following their presentation, to the respective opposing counsel, who shall have
a period of ten days within which to rebut them and to present any other
documents they may deem appropriate.

3. The arbitral award shall be rendered within twenty days following the
date on which the period for rebutting pleadings shall have expired, whether
these have been presented or not.

Article VII. The arbitral decision, whatever it be, rendered by a majority
vote, shall be held as a perfect, binding and perpetual treaty between the
High Contracting Parties, and shall not be subject to appeal.

Article VIII. This Convention shall be submitted in Honduras and in Nicara-
gua to constitutional ratifications, the exchange of which shall take place in
Tegucigalpa or in Managua, within sixty days following the date on which
both Governments shall have complied with the stipulations of this article.

drticle IX. The provision in the preceding article shall in no way hinder the
immediate organization of the Mixed Commission, which shall begin its studies
no later than two months after the last ratification, in conformity with the
provisions of the present Convention, without prejudice to so doing prior to
the ratifications, should these be delayed, in order to take advantage of the dry
Or summer season.

Article X. Immediately following exchange of ratifications of this Convention,
whether the work of the Mixed Commission has begun or not, the Governments
of Honduras and Nicaragua shall appoint their representatives, who, in con-
formity with Article IV, shall constitute the arbitral Tribunal, in order that,
by organizing themselves in a preliminary meeting, they may name the third
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arbitrator and so communicate it to the respective Ministers of Foreign Aflairs,
in order to obtain the acceptance of the appointee. If the latter should decline
to serve they shall forthwith proceed to the appointment of another third
arbitrator in the manner stipulated, and so on until the arbitral Tribunal shall
have been organized.

Article XI. The periods stipulated in this Treaty for the appointment of
arbitrators, the initiation of studies, the ratifications and the exchange thereof,
as well as any other periods herein fixed, shall not be fatal nor shall they in any
way produce nullity.

The object of these periods has been to speed up the work; but if for any
reason they cannot be complied with, it is the will of the High Contracting
Parties that the negotiation be carried on to its conclusion in the manner
herein stipulated, which is the one they deem most appropriate. To this end
they agree that this Treaty shall be in force for a period of ten years, in case
its execution should be interrupted, within which period it may be neither
revised nor amended in any manner whatever, nor the matter of boundaries
be settled by any other means.






ARBITRAL AWARD:!: MADE ON 23 DECEMBER 1906 BY

H.M. ALFONSO XIII, KING OF SPAIN, IN THE BORDER

DISPUTE BETWEEN THE REPUBLICS OF HONDURAS AND
NICARAGUA ?

Détermination de la ligne frontiére entre les Républiques du Honduras et du
Nicaragua de I’Atlantique au Portillo de Teotecacinte.

Don Arronso XIII by the Grace of God and the Constitution of Spain.

WHEREAs the question of boundaries pending between the Republics of
Honduras and Nicaragua has been submitted to me for my decision by virtue
of Articles III, IV, and V of the Treaty of Tegucigalpa of the 7th October, 1894,
and pursuant to the notes addressed by my Minister of State on the 11th Novem-
ber, 1904, to the Ministers of Foreign Affairs for the Said Powers;

INsPIRED by the desire to correspond to the trust equally vested by both the
said Powers in the mother-country in submitting to my decision a matter of so
great importance:

INasMucH as for that purpose and by the Royal Decree of the 17th April,
1905, a Commission was appointed to inquire into the said question of boundaries
in order that it might ¢lear up the points in dispute and draw up a report
preparatory to the arbitral finding:

INasmucH as the High Parties interested presented in due course their
respective allegations and replies together with the corresponding documents,
in support of what each considered its right:

INasmucH as the boundaries between the Republics of Honduras and Nicar-
agua are now definitely settled by mutual consent of both Parties, from the
coast of the Pacific Ocean up to the Portillo de Teotecacinte:

INasMucH as according to the records of Amapala of 14th September, 1902,
and 29th August, 1904, the joint Honduras-Nicaragua Commission endeavoured
to select a common boundary point on the Atlantic Coast to continue thence the
demarcation of the frontier up to the aforesaid Portillo de Teotecacinte, which
could not be carried out, as an understanding could not be arrived at:

INasmucH as the territories in dispute comprised an extensive zone bounded
by:

On the north side, starting from the Portillo de Teotecacinte, continuing
along the crest of the range and following the water-shed line terminating in
the Portillo where the source of the River Frio originates, and following after-

! International Court of Justice, Case Concerning the Arbitral Award made by the King
of Spain on 23 December 1906 (Honduras v. Nicaragua), application instituting pro-
ceedings filed in the Registry of the Court on Ist July 1958, p. 37.

2 English translation of the Spanish original. The English translation appearing
in the above document of the International Court of Justice is the same as that
published in the British and Foreign State Papers, vol. 100, 1906-1907, p. 1096.
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wards the course of said river up to where it unites with the Guayambre and
afterwards by the source of the Guayambre up to where this river unites with
the Guayape, and from here up to where the Guayape and Guayambre take the
common name of Rio Patuca, following the water-course of this river until
it encounters the meridian which passes by Cape Camarén and following this
meridian up to the coast;

On the south from the Portillo de Teotecacinte from the headwaters of
the River Limén, following the course of this river and afterwards by the
Poteca up to its confluence with the River Segovia, continuing the water-course
of the latter until it reaches a point situated 20 geographical miles in a straight
and perpendicular line from the Atlantic Coast turning southwards at this
point on an astronomical meridian until the geographical parallel of latitude
which crosses the mouth of the River Arena and the lagoon of Sandy Bay is
intercepted, said parallel being followed towards the east from the above-
mentioned intersection up to the Atlantic Coast;

InasmMucH as the question which has given rise to this arbitration. consists in
fixing the dividing lines of both Republics comprised between a point on the
Atlantic Coast and the aforementioned Portillo de Teotecacinte;

WHEREAS, as agreed upon between both Parties in the third Stipulation of
the second Article of the Treaty of Tegucigalpa or Gamez-Bonilla of 1894, by
which this Arbitration is governed, it is to be understood that each of the
Republics of Honduras and Nicaragua possesses such territory as on the date
of their independence formed respectively the provinces of Honduras and
Nicaragua belonging to Spain;

WHEREAS the Spanish provinces of Honduras and Nicaragua were gradually
developing by historical evolution in such a manner as to be finally formed into
two distinct administrations (intendencias) under the Captaincy-General of
Guatemala by virtue of the prescriptions of the Royal Regulations of Provincial
Intendants of New Spain of 1786, which were applied to Guatemala and under
whose régime they came as administered provinces till their emancipation
from Spain in 1821;

WHEREAS by Royal Decree of 24th July, 1791, at the request of the Intendant
Governor of Comayagua and in conformity with the decision of the High
Council of Guatemala by virtue of the prescriptions laid down in Articles VIII
and IX of the Royal Regulations of Intendants of New Spain, the incorporation
of the chief muninipality (Alcaldia Mayor) of Tegucigalpa with the Administra-
tion (intendencia) and government of Comayagua (Honduras) with all the
territory of its bishopric was decided upon, by reason of the fact that the said
chief municipality was a neighbouring province to that of Honduras and united
with it for ecclesiastical purposes as well as for collecting taxes;

WHEREAS, by virtue of this Royal Decree the Province of Honduras was
formed in 1791, with all the territories of the primitive province of Comayagua,
those of the neighbouring Province of Tegucigalpa and the territories of the
bishopric of Comayagua, thus comprising a region bordering on the south with
Nicaragua, on the south-west and west with the Pacific Ocean, San Salvador,
and Guatemala; and on the north, north-east, and east with the Atlantic
Ocean, with the exception of that part of the coast inhabited at the time by the
Mosquito, Zambos, and Payas Indians, etc.;

WHEREAS, taking as a precedent what is ordained in the Royal
Decree of 1791, regard should be had for the demarcation made by two other
Royal Decrees of the 23rd August, 1745, by which Don Juan de Vera was
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appointed Governor and Commander-General of the Province of Honduras
for the command of this province and the remainder comprised within the
Bishopric of Comayagua and district of the chief municipality of Tegucigalpa
and of all the territory and coast comprised between the limit of jurisdiction
of the province of Yucatan up to Cape Gracias 4 Dios: and the other ‘Royal
Decree appointed Don Alonso Fernandez de Heredia Governor of the province
of Nicaragua and Commander-General of same, of Costa Rica, of the district
of Realejo and chief municipalities of Subtiaba, Nicoya and the rest of the
territories comprised from Cape Gracias 4 Dios up to the River Chagre (River
Chagre excluded);

In said documents Cape Gracias 4 Dios is fixed as the boundary point of
the jurisdiction, assigned to the above-mentioned Governors of Honduras and
Nicaragua in the respective capacities in which they were appointed.

WHEREas, furthermore, there is a precedent worthy of note, in the despatch
of the Captain-General of Guatemala, Don Pedro de Rivera, addressed to the
King on the 23rd of November, 1742, with reference to the Mosquito Indians,
which states that Cape Gracias 4 Dios is situated on the coast of the province
of Comayagua (Honduras);

WHEREAS, when by virtue of the Treaty with Great Britain in 1786 the
British evacuated the country of the Mosquitos, at the same time that new
Regulations were made for the port of Trujillo, it was likewise ordained to
raise four new Spanish settlements on the Mosquito Coast in Rio Tinto, Cape
Gracias 4 Dios, Blewfields, and mouth of the River San Juan, although it is
nevertheless true that these settlements remained directly subject to the Captain-
General’s command of Guatemala, both Parties agreed to recognize that this
fact in no way altered the territories of the provinces of Nicaragua and Honduras,
the latter Republic having shown by means of certified copies of despatches and
accounts that before and after 1791 the Intendant Governorship of Comayagua
superintended everything appertaining to its competence in Trujillo, Rio Tinto,
and Cape Gracias 4 Dios. ‘

WHEREAs Regulation 7 of Title II and Book II of the Code of the Indies, in
fixing the manner as to how the division of the discovered territories was to be
made, ordained that it should be carried out in such a manner that the secular
division should conform to the ecclesiastical, and that the Archbishoprics
should correspond with the districts of the Courts of Law, the Bishoprics with
the Governorships and chief municipalities and the parishes with the districts
and District Councils;

WHEREAS the Bishopric of Comayagua or Honduras, which prior to 1791 had
exercised jurisdiction in territories which at the present moment are in dispute,
exercised beyond doubt such acts of jurisdiction from that date within the
limits of the Governorship and Administrations of the same name, as would
consist in the collection of titles, matrimonial documents, appointment of
church livings, and the settlement of ecclesiastical claims in Trujillo, Rio Tinto,
and Cape Gracias 4 Dios;

WHEREas the settlement and township of Cape Gracias 4 Dios, situated
slightly to the south of the cape of the same name and of the southern margin
of the most important mouth of the river known at the present day as the Coco
or Segovia, was, prior to 1791, included in the ecclesiastical jurisdiction of the
Bishopric of Comayagua, and continued under said jurisdiction until the old
Spanish Province of Honduras was constituted into an independent State;

WHEREAs the Constitution of the State of Honduras of 1825, drawn up at the
time it was united to the State of Nicaragua, and forming with other States the
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Federal Republic of Central America, sets forth that its territory comprises all
that corresponds and corresponded with the diocese of Honduras;

WHEREAS the demarcation fixed for the Province or District of Comayagua
or Honduras, by virtue of the Royal Decree of the 24th July, 1791, continued
to be the same at the time when the Provinces of Honduras and Nicaragua
achieved their independence, because though by Royal Decree of the 24th Jan-
uary, 1818, the King sanctioned the re-establishment of the chief municipality
of Tegucigalpa with a certain degree of autonomy as to its administration, said
chief municipality continued to form a district of the Province of Comayagua
or Honduras, subject to the political chief of the province; and in that capacity
took part in the election, 5th November, 1820, of a Deputy to the Spanish
Cortes and a substitute Deputy for the Province of Comayagua, and likewise
took part together with the other districts of Gracias, Choluteca, Olancho,
Yoro with Olanchito and Trujillo, Tencoa and Comayagua, in the election of
the Provincial Council of Honduras, said election having taken place on the
6th November of the same year, 1820;

WHEREAS on the organization of the Government and Administration of
Nicaragua in accordance with the Royal Administrative Statutes of 1786 it
consisted of the five districts of Leon, Matagalpa, El Realejo, Subtiaga, and
Nicoya, not comprising in this division nor in that proposed in 1788 by the
Governor and Intendant Don Juan de Ayssa territories to the north and west
of Cape Gracias 4 Dios, which are at the present day claimed by the Republic
of Nicaragua, there being no record either that the jurisdiction of the diocese
of Nicaragua reached to that Cape, and whereas it is worthy of note that the
last Governor and Intendant of Nicaragua, Don Miguel Gonzalez Saravia, in
describing the province which had been under his rule in his book ¢ Bosguejo
politico-estadistico de Nicaragua ’, published in 1824 stated that the divisionary
line of said Province on the north runs from the Gulf of Fonseca on the Pacific
to the River Perlas on the Northern Sea (Atlantic);

WHEREAS the Commission of investigation has not found that the expanding
influence of Nicaragua has extended to the north of Cape Gracias 4 Dios, and
therefore not reached Cape Camar6n; and that in no map, geographical
description or other document of those examined by said Commission is there
any mention that Nicaragua had extended to said Cape Camarén, and there
is no reason, therefore, to select said Cape as a frontier boundary with Honduras
on the Atlantic Coast as is claimed by Nicaragua;

WHEREAS, though at some time it may have been believed that the jurisdic-
tion of Honduras reached to the south of Cape Gracias 4 Dios, the Commission
of investigation finds that said expansion of territory was never clearly defined,
and in any case was only ephemeral below the township and port of Cape
Gracias 4 Dios, whilst on the other hand the influence of Nicaragua has been
extended and exercised in a real and permanent manner towards the afore-
mentioned Cape Gracias 4 Dios, and therefore it is not equitable that the
common boundary on the Atlantic Coast should be Sandy Bay as claimed by
Honduras;

WHEREAS in order to arrive at the designation of Cape Camarén or Sandy
Bay it would be necessary to resort to artificial divisionary lines which in no
wise correspond to well-defined natural boundaries as recommended by the
Géamez-Bonilla Treaty;

WHEREAS all the maps (Spanish and foreign) examined by the Commission
appointed by the Royal Decree of April, 1905, with reference to the territories of
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Honduras and Nicaragua prior to the date of their independence, show the
separation between both territories at Cape Gracias 4 Dios or to the south of this
Cape, and that at a date subsequent to the Independence maps, such as those
of Squier (New York, 1854), Baily (London, 1856), Dussieux (prepared in the
presence of Stieler, Kiepert, Petermann and Berghaus, Paris, 1868), Dunn
(New Orleans, 1884), Colton Ohman & Co. (New York, 1890), Andrews
(Leipzig, 1901), Armour’s (Chicago, 1901), define the limit at Cape Gracias
4 Dios;

WHEREAS only five of the maps examined with reference to the question fix
the limit between Honduras and Nicaragua on the Atlantic side to the north
of Cape Gracias 4 Dios, and these five maps are subsequent to the date of
Independence and even to the date when the dispute arose between the two
mentioned States, and that out of the five maps three are by Nicaragua and the
other two (one German and another North American), though nevertheless
placing the limit to the north of Cape Gracias 4 Dios, fix it at a point very near
this Cape, that is, at the northern extremity of the delta of the River Segovia;

WHEREAs such geographical authorities as Lopez de Velasco (1571-1574),
Tomas Lopez (1758), Gonzalez Saravia (Governor of Nicaragua, 1823),
Squier (1856), Reclus (1870), Sonnenstern (1874), Bancroff (1890), have fixed
the common boundary between Honduras and Nicaragua on the Atlantic
Coast at the mouth of the River Segovia or Cape Gracias 4 Dios, or a point
to the south of this Cape;

WHEREAs Cape Gracias 4 Dios has been recognized as the common boundary
between Honduras and Nicaragua in several diplomatic documents from the
latter State, such as Circulars addressed to foreign Governments by Don
Francisco Castellén, Minister Plenipotentiary of Nicaragua and Honduras
(1844}, Don Sebastian Salinas, Minister for Foreign Affairs (1848), and Don
José Guerrero, Supreme Director of the State of Nicaragua (1848), and by the
instructions sent by the Government of Nicaragua to its Envoy Extraordinary
to Spain, Don José de Marcoleta, for the purposes of recognition of the in-
dependence of the said Republic, 1850;

WHEREAs, from what is inferred from all the foregoing, the point which best
answers the purpose by reason of historical right, of equity and of a geographical
nature, to serve as a common boundary on the Atlantic Coast between the
two contending States, is Cape Gracias 4 Dios for the Atlantic Coast, and
further, as this Cape fixes what has practically been the limit or expansion or
encroachment of Nicaragua towards the north and of Honduras towards the
south;

WHEREAs, once Cape Gracias 4 Dios has been fixed as the common boundary
between the two contending States, it is necessary to fix the frontier line between
this point and the Portillo de Teotecacinte, which was the point reached by the
joint Honduras-Nicaragua Commission;

WHEREASs close to Cape Gracias 4 Dios on the Atlantic there starts no impor-
tant range of mountains which by reason of the direction followed could serve
as a frontier between both States starting from said point, and that on the other
hand there exists in that very spot a perfectly defined boundary, that is to say,
the mouth and bed of such an important and copious river as the Coco,
Segovia or Wanks;

WHEREAS the course of said river, at least a good portion of it, owing to the
direction in which it flows and to the conditions of its bed, offers the most
precise and natural boundary which could be desired;
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WHEREAs this same River Coco, Segovia or Wanks in a great part of its
course has figured and figures on many maps, public documents and geo-
graphical descriptions as the frontier between Honduras and Nicaragua;

WHEREAS in the volume of the Blue Book for the years 1856 and 1860 presented
by Her Britannic Majesty’s Government to Parliament, these documents,
appearing amongst the documents produced by Nicaragua, show that ac-
cording to the Note of Great Britain’s representative in the United States who
took part in the negotiations to solve the question of the Mosquito territory
(1852), Honduras and Nicaragua had mutually recognized as a frontier the
River Wanks or Segovia; further, that in Article II of the Agreement between
Great Britain and Honduras of 27th August, 1859, Her Britannic Majesty’s
Government recognized the middle of the River Wanks or Segovia, which
flows out at Cape Gracias 4 Dios, as the boundary between the Republic of
Honduras and the territory of the Mosquito Indians; and that, in Article IV
of the Treaty with Great Britain and the United States of 17th of October of
the same year, 1856, it was decided that all the territory to the south of the
River Wanks or Segovia not included in the portion reserved to the Mosquita
Indians, and without prejudging the rights of Honduras, should be considered
within the limits and under the rule of the Republic of Nicaragua;

WHEREAS it is necessary to fix a point where the course of the River Wanks,
Coco or Segovia should be abandoned before it turns to the south-west and
enters the unquestionable territory of Nicaragua;

WuEeREas the point which best answers the purpose in view is the place
where the said River Coco or Segovia receives on its left bank the waters of its
tributary Poteca or Bodega;

WHEREAS this point of confluence of the said River Poteca with the River
Segovia has been likewise adopted by several authorities, and particularly by
the Nicaraguan engineer Don Maximiliano V. Sonnenstern in his *“ Geography
of Nicaragua for use in the Elementary Schools of the Republic ” (Managua,
1874);

WHEREAS, continuing the bed of the Poteca upstream until the River Guineo
or Namasli is reached, the southern part of the site of Teotecacinte is struck to
which the document presented by Nicaragua, dated 26th August, 1720, refers,
according to which said site appertained to the jurisdiction of the city of New
Segovia (Nicaragua);

WHEREAS, from the point at which the River Guineo commences to form
part of the River Poteca, the frontier line that may be taken is that which
corresponds to the demarcation of said site of Teotecacinte until it connects
with the Portillo of the same name, but in such a manner that the aforementioned
site remains within the jurisdiction of Nicaragua;

WHEREAs if the selection of the confluence of the Poteca with the Coco or
Segovia be taken as the point where the bed of the latter river is to be abandoned,
to look out for the Portillo de Teotecacinte, in the manner described, might
give rise to doubts and controversy under the supposition that Honduras would
be favoured in the narrow region of the northern valley of the Segovia, which
thus remains within the frontier; whilst, on the other hand, and as compensation
for having taken the mouth of the Segovia in the manner previously mentioned,
the tay and town of Cape Gracias 4 Dios remain within the domain of Nicar-
agua, which, according to facts beyond dispute and with a greater right, would
correspond to Honduras; and lastly,
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WHhEREAS, though Regulation 4 of Article II of the Gamez-Bonilla or
Tegucigalpa Treaty provides that to fix the boundaries between both Republics
due note will be taken of the territory held under undisputed sway, without
giving any legal validity to the fact of possession alleged by one or the other
Party, Regulation 6 of the same Article lays down that, if considered convenient,
compensations can be effected, and even indemnifications made to hring about,
if possible, well-defined natural boundaries;

AGREEING with the solution proposed by the Commission of investigation
and concurring with the Council of State in full and with my Cabinet,

I po HEREBY declare that the dividing line between the Republics of Honduras
and Nicaragua from the Atlantic to the Portillo de Teotecacinte where the
joint Commission of Boundaries abandoned it in 1901, owing to their inability
to arrive at an understanding as to its continuation at their subsequent meetings,
is now fixed in the following manner;

The extreme common boundary point on the coast of the Atlantic will be
the mouth of the River Coco, Segovia or Wanks, where it flows out in the sea
close to Cape Gracias 4 Dios, taking as the mouth of the river its principal arm
between Hara and the Island of San Pio where said Cape is situated, leaving
to Honduras the islets and shoals existing within said principal arm before
reaching the harbour bar, and retaining for Nicaragua the southern shore of
the said principal mouth with the said Island of San Pio, and also the bay and
town of Cape Gracias 4 Dios and the arm or estuary called Gracias which
flows to Gracias 4 Dios Bay, between the mainland and said Island of San Pio.

Starting from the mouth of the Segovia or Coco the frontier line will follow
the watercourse or thalweg of this river upstream without interruption until
it reaches the place of its confluence with the Poteca or Bodega, and thence said
frontier line will depart from the River Segovia, continuing along the water-
course of the said Poteca or Bodega upstream until it joins the River Guineo
or Namasli.

From this junction the line will follow the direction which corresponds to the
demarcation of the site of Teotecacinte in accordance with the demarcation
made in 1720 to terminate at the Portillo de Teotecacinte in such manner that
said site remains wholly within the jurisdiction of Nicaragua.

GrveN in duplicate at the Royal Palace in Madrid, 23rd of December, 1906.

(Signed) Juan Pérez CABALLERO,
Minister of State (Signed) Arronso R. XI1I1
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APERCU !

Cet arbitrage eut pour origine un conflit de juridiction entre les autorités
militaires frangaises occupant Casablanca (Maroc) et le consul d’Allemagne,
agissant suivant la juridiction exterritoriale de son Gouvernement au Maroc.

Pendant I’automne de I'année 1908, six soldats appartenant a la Légion
étrangére frangaise stationnée a Casablanca, dont trois furent plus tard reconnus
comme étant de nationalité allemande, désertérent et réclameérent la protection
du consul allemand, qui leur accorda un sauf-conduit pour leur rapatriement.
Toutefois, avant leur embarquement, ils furent arrétés par des soldats frangais,
et enlevés de la protection du consul. La France déclara quel’Allemagne
n’avait aucun droit A accorder protection au Maroc aux personnes ne ressor-
tissant pas a la nationalité allemande; que le territoire occupé par ses
forces militaires au Maroc était placé sous sa juridiction exclusive, et que
par conséquent, I’Allemagne n’avait pas le droit de tenter de protéger les trois
déserteurs de nationalité allemande. L’Allemagne fit valoir que les déserteurs
de nationalité allemande étaient, en vertu de la juridiction exterritoriale de
I’Allemagne au Maroc, soumis exclusivement 2 la juridiction du consul d’Alle-
magne a Casablanca, et avaient droit & sa protection; que 'arrestation forcée
des déserteurs constituait une atteinte a I'inviolabilité de ses agents consulaires,
et elle demanda que les trois allemands lui fussent rendus.

Le différend n’ayant pas été susceptible de solution par la voie diplomatique,
il fut soumis en vertu d'un compromis signé le 24 novembre 19082, 4 un
tribunal composé de membres de la Cour permanente: M. K. Hj. L. Ham-
marskjéld, de Suéde, Sir Edward Fry, d’Angleterre, M. Louis Renault, de
France, M. Guido Fusinato, d’Italie, et M. J. Kriege, d’Allemagne. Les
séances commencérent le 187 mai 1909, et se terminérent le 17 mai 1909; la
décision fut rendue le 22 mai 1909.

t J. B. Scott, Les travaux de la Cour permanente d’ Arbitrage de La Haye, New York,
Oxford University Press, 1921, p. 114.
2 Voir infra, p. 125.



COMPROMIS D'ARBITRAGE RELATIF AUX QUESTIONS

SOULEVEES PAR LES EVENEMENTS QUI SE SONT PRODUITS

A CASABLANCA LE 25 SEPTEMBRE 1908, SIGNE A BERLIN LE
24 NOVEMBRE 1908 !

Le Gouvernement de la République Frangaise et le Gouvernement Impérial
Allemand s’étant mis d’accord, le 10 novembre 1908 2, pour soumettre a
P’arbitrage ’ensemble des questions soulevées par les événements qui se sont
produits a Casablanca, le 25 septembre dernier, les soussignés, diment autorisés
a cet effet, sont convenus du compromis suivant:

Article 1. Un Tribunal arbitral, constitué comme il est dit ci-aprés, est
chargé de résoudre les questions de fait et de droit que soulévent les événements
qui se sont produits & Casablanca, le 25 septembre dernter, entre les agents des
deux pays.

Article 2. Le tribunal arbitral sera composé de cinq arbitres pris parmi les
membres de la Cour permanente d’Arbitrage de La Haye.

Chaque Gouvernement, aussitdt que possible et dans un délai qui n’excédera
pas quinze jours 4 partir de la date du présent compromis, choisira deux
arbitres dont un seul pourra étre son national. Les quatre arbitres ainsi désignés
choisiront un surarbitre dans la quinzaine du jour oul leur désignation leur aura
été notifiée.

Article 3. Le 1°T février 1909, chaque partie remettra au Bureau de la Cour
permanente dix-huit exemplaires de son Mémoire avec les copies certifiées con-
formes de toutes piéces et documents qu’elle compte invoquer dans la cause.
Le Bureau en assurera sans retard la transmission aux arbitres et aux parties,
savoir, de deux exemplaires pour chaque arbitre, de trois exemplaires pour
chaque partie. Deux exemplaires resteront dans les archives du Bureau. Le
1eT avril 1909, les parties déposeront dans la méme forme leurs contre-Mémoires
avee les pie¢ces a I’appui de leurs conclusions finales.

Article 4. Chaque partie devra déposer au Bureau International, au plus tard
le 15 avril 1909, la somme de 3,000 florins néerlandais, a titre d’avance pour
les frais du litige.

Article 5. Le tribunal se réunira 4 La Haye le 1¢f mai 1909 et procédera
immédiatement A I’examen du litige. Il aura la faculté de se transporter mo-
mentanément ou de déléguer un ou plusieurs de ses membres pour se transporter
en tel lieu qu’il lui semblerait utile, en vue de procéder a des mesures d’informa-
tion dans les conditions de I’article XX de la Convention du 18 octobre 1907,
pour le réglement pacifique des conflits internationaux.

Article 6. Les parties peuvent faire usage de la langue frangaise ou de la
langue allemande. Les membres du tribunal peuvent se servir, a leur choix, de
la langue frangaise ou de la langue allemande. Les décisions du Tribunal seront
rédigées dans les deux langues.

! British and Foreign State Papers, vol. 102, p. 916.
! Voir infra, p. 131.
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Article 7. Chaque partie sera représentée par un agent spécial avec mission
de servir d’intermédiaire entre elle et le Tribunal. Ces agents donneront les
éclaircissements qui leur seront demandés par le Tribunal et pourront présenter
les moyens qu’ils jugeraient utiles a la défense de leur cause.

Article 8. Pour tout ce qui n’est pas prévu par le présent compromis, les
stipulations de la Convention précitée du 18 octobre 1907, dont la ratification
n’a pas encore eu lieu, mais qui a été signée également par la France et I’Alle-
magne, seront applicables au présent arbitrage.

Article 9. Aprés que le Tribunal arbitral aura résolu les questions de fait et de
droit qui lui sont soumises, il réglera en conséquence la situation des individus
arrétés le 25 septembre demnier au sujet de laquelle il y a contestation.

Farr en double A Berlin, le 24 novembre 1908.

[L.S.] Jules CamMBON
[L.S.] KipERLEN



SENTENCE DU TRIBUNAL D'ARBITRAGE CONSTITUE EN
VERTU DU COMPROMIS SIGNE LE 24 NOVEMBRE 1908, RENDUE
A LA HAYE, LE 22 MAI 1909

Conflict of jurisdiction in countries with a régime of Capitulations — Scope, in
Morocco, of the German consular jurisdiction and the jurisdiction exercised by the
French corps of occupation — Error in law — Fault — Respect for factual situations
— Abuse of rights.

ConsIDERANT que, par un Protocole du 10 novembre 190872 et par un Com-
promis du 24 du méme mois, le Gouvernement de la République frangaise et
le Gouvernement impérial allemand se sont mis d’accord pour charger un
Tribunal arbitral, composé de cinq membres, de résoudre les questions de fait
et de droit que soulévent les événements qui se sont produits 3 Casablanca, le
25 septembre 1908, entre des agents des deux pays;

CoONSIDERANT que, en exécution de ce Compromis, les deux Gouvernements
ont désigné respectivement comme Arbitres,

le Gouvernement de la République frangaise: le trés honorable Sir Edward
Fry, Docteur en droit, autrefois siégeant A la Cour d’appel, Membre du Conseil
privé du Roi, Membre de la Cour permanente d’Arbitrage, et M. Louis
Renault, Membre de I'Institut de France, Ministre plénipotentiaire, Professeur
a la Faculté de droit de Paris, Jurisconsulte du Ministére des Affaires Etrangéres,
Membre de la Cour permanente d’Arbitrage;

et le Gouvernement impérial allemand: M. Guido Fusinato, Docteur en
droit, ancien Ministre de I’Instruction publique, ancien Professeur de droit
international A I’Université de Turin, Député au Parlement italien, Conseiller
d’Etat, Membre de la Cour permanente d’Arbitrage, et M. Kriege, Docteur
en droit, Conseiller actuel intime de légation, Conseiller rapporteur et Juris-
consulte au Département des Affaires Etrangéres, Membre de la Cour perma-
nente d’Arbitrage;

Que les Arbitres ainsi désignés, chargés de nommer un Surarbitre, ont choisi
comme tel M. K. Hj. L. de Hammarskjold, Docteur en droit, ancien Ministre
de la Justice, ancien Ministre des Cultes et de I’Instruction publique, ancien
Envoyé extraordinaire et Ministre plénipotentiaire 4 Copenhague, ancien
Président de la Cour d’Appel de Jonképing, ancien Professeur 4 la Faculté de
droit d’Upsal, Gouverneur de la Province d’Upsal, Membre de la Cour
permanente d’Arbitrage;

ConNsIDERANT que, conformément aux dispositions du Compromis du 24
novembre 1908, les mémoires et contre-mémeires on été dament échangés
entre les Parties et communiqués aux Arbitres;

.! Bureau international de la Cour permanente d’Arbitrage, Protocoles des séances
du tribunal arbitral constitué en exécution du protocole signé & Berlin le 10 novembre 1908 et
du compromis du 24 novembre 1908, p. 153.

2 Voir infra, p. 131.
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CoNSIDERANT que le Tribunal, constitué comme il est dit ci-dessus, s’est
réuni 2 La Haye le 1T mai 1909;

Que les deux Gouvernements ont respectivement désigné comme Agents,

le Gouvernement de la République frangaise: M. André Weiss, Professeur
4 la Faculté de droit de Paris, Jurisconsulte adjoint du Ministére des Affaires
Etrangeres,

et le Gouvernement impérial allemand: M. Albrecht Lentze, Docteur en
droit, Conseiller intime de Légation, Conseiller rapporteur au Département des
Affaires Etrangéres;

CoONSIDERANT que les Agents des Parties ont présenté au Tribunal les con-
clusions suivantes:
savoir, ’Agent du Gouvernement de la République franqaise:

Plaise au Tribunal,

Dire et juger que c’est a tort que le Consul et les agents du Consulat impérial
allemand 4 Casablanca ont tenté de faire embarquer sur un navire allemand
des déserteurs de la Légion étrangére frangaise, ne ressortissant pas a la nationa-
lité allemande;

Dire et juger que c’est 4 tort que le méme Consul et les mémes agents ont,
dans les mémes conditions, accordé, sur le territoire occupé par le corps de
débarquement frangais 4 Casablanca, leur protection et leur assistance matérielle
a trois autres légionnaires, qu’ils croyaient ou qu’ils pouvaient croire Allemands,
méconnaissant ainsi les droits exclusifs de juridiction qui appartiennent a ’Etat
occupant, en territoire étranger, méme en pays de Capitulations, au regard des
soldats de I’armée d’occupation, et des actes, quels qu’ils soient et d’ou qu’ils
viennent, qui sont de nature 2 compromettre sa sécurité;

Dire et juger qu’aucune atteinte n’a été portée, en la personne de M. Just,
chancelier du Consulat impérial 2 Casablanca, et du soldat marocain Abd-el-
Kerim ben Mansour, 4 l'inviolabilité consulaire, par les officiers, soldats et
marins frangais qui ont procédé a ’arrestation des déserteurs ; et qu’en repoussant
les attaques et les voies de fait dirigées contre eux, lesdits officiers, soldats et
marins se sont bornés a user du droit de légitime défense.

Et ’Agent du Gouvernement impérial allemand (conclusions traduites),

Plaise au Tribunal,

1°. En ce qui concerne les questions de fait,

Déclarer que trois individus qui avaient antérieurement servi dans la Légion
étrangére frangaise, Walter Bens, Heinrich Heinemann et Julius Meyer, tous
trois Allemands, ont, le 25 septembre 1908, au port de Casablanca, pendant
qu’ils étaient accompagnés par des agents de 1’Allemagne, été violemment
arrachés A ces derniers et arrétés par des agents de la France; qu’a cette occasion
des agents de I’Allemagne ont été attaqués, maltraités, outragés et menacés
par des agents de la France;

2°. En ce qui concerne les questions de droit,

Déclarer que les trois individus mentionnés au n° 1 étaient, au 25 septembre
1908, soumis exclusivement a la juridiction et a la protection du Consulat
impérial allemand 4 Casablanca; que des agents de la France n’étaient pas
alors autorisés 4 entraver I’exercice par des agents de I’Allemagne de la protec-
tion allemande sur ces trois individus et 4 revendiquer de leur cé6té sur eux un
droit de juridiction;
3°. En ce qui concerne la situation des individus arrétés le 25 septembre 1908
au sujet de laquelle il y a contestation,
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Décider que le Gouvernement de la République frangaise, aussitét que pos-
sible, se dessaisira des trois Allemands désignés au n° 1 et les mettra a la disposi-
tion du Gouvernement allemand.

ConsiDERANT que ’Agent de la République francaise a, dans ’audience du
17 mai 1909, déclaré que, dans ses conclusions, il ne s’agit, soit pour les déserteurs
de nationalité allemande, soit pour les autres, que des mesures prises par des
agents allemands aprés la désertion et en vue de faire embarquer les déserteurs;

ConsmpERANT qu’apres que le Tribunal eut entendu les exposés oraux des
Agents des Parties et les explications qu’ils lui ont fournies sur sa demande,
les débats ont été déclarés clos dans I'audience du 17 mai 1909;

ConsIDERANT que, d’apres le régime des Capitulations en vigueur au Maroc,
Pautorité consulaire allemande exerce, en régle générale, une juridiction exclu-
sive sur tous les ressortissants allemands qui se trouvent dans ce pays;

CONSIDERANT que, d’autre part, un corps d’occupation exerce aussi, en régle
générale, une juridiction exclusive sur toutes les personnes appartenant audit
corps d’occupation;

Que ce droit de juridiction doit étre reconnu, toujours en régle générale.
méme dans les pays soumis au régime des Capitulations;

CoONSIDERANT que, dans le cas ou des ressortissants d’une Puissance qui
bénéficie au Maroc du régime des Capitulations appartiennent au corps d’occu-
pation envoyé dans ce pays par une autre Puissance, il se produit, par la force
des choses, un conflit entre les deux juridictions sus-indiquées;

ConsmERANT que le Gouvernement frangais n’a pas fait connaitre la com-
position du corps expéditionnaire et n’a pas déclaré que le fait de I'’occupation
militaire modifiait la juridiction consulaire exclusive découlant du régime des
Capitulations; que, d’autre part, le Gouvernement allemand n’a pas réclamé
au sujet de I'emploi au Maroc de la Légion Etrangére qui, notoirement, est,
pour une certaine partie, composée de ressortissants allemands;

ConsmERANT qu’ll n’appartient pas a ce Tribunal d’émettre une opinion sur
I’organisation de la Légion étrangére ou sur son emploi au Maroc;

ConsmERANT que le conflit de juridictions dont il a été parlé ne saurait étre
décidé par une régle absolue qui accorderait d’une maniére générale la pré-
férence, soit a I'une, soit 4 I'autre des deux juridictions concurrentes;

Que, dans chaque cas particulier, il faut tenir compte des circonstances de
fait qui sont de nature a déterminer la préférence;

ConsmERANT que la juridiction du corps d’occupation doit, en cas de conflit,
avoir la préférence, lorsque les personnes appartenant 4 ce corps n’ont pas
quitté le terrtoire placé sous la domination immédiate, durable et effective de
la force armée;

ConsIDERANT qu’a 'époque dont il s’agit, la ville fortifiée de Casablanca
était militairement occupée et gardée par des forces militaires frangaises qui
constituaient la garnison de cette ville et se trouvaient, soit dans la ville méme,
soit dans les camps environnants;

CoNSIDERANT que, dans ces conditions, les déserteurs de nationalité alle-
mande, appartenant aux forces militaires de I’'un de ces camps et étant dans
Penceinte de 1a ville, restaient soumis a la juridiction militaire exclusive;

ConsiDERANT, d’autre part, que, la question de la compétence respective, en
pays de Capitulations, de la juridiction consulaire et de la juridiction militaire
étant trés compliquée et n’ayant pas regu de solution expresse, nette et univer-
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sellement reconnue, I’autorité consulaire allemande ne saurait encourir aucun
blame pour avoir accordé sa protection aux déserteurs susnommeés, qui ’avaient
sollicitée;

ConsipERANT que le Consul allemand a Casablanca n’a pas accordé la pro-
tection du Consulat aux déserteurs de nationalité non allemande et que le
drogman du Consulat n’a pas non plus dépassé a ce sujet les limites de sa
compétence;

ConsmERANT que le fait que le Consul a signé, sans le lire, le sauf-conduit
portant six personnes au lieu de trois et omettant I'indication de la nationalité
allemande, telle qu’il P’avait lui-méme prescrite, ne peut lui étre imputé que
comme une faute non intentionnelle;

CONSIDERANT que le soldat marocain du Consulat, en contribuant a I'em-
barquement des déserteurs, n’a fait gu’agir d’apreés les ordres de ses supérieurs
et que, A raison de sa situation inférieure, aucune responsabilité personnelle ne
saurait peser sur lui;

ConsiDERANT que le Secrétaire du Consulat a intentionnellement cherché a
faire embarquer des déserteurs de nationalité non allemande comme jouissant
de la protection du Consulat;

Qu’a cette fin, il a, de propos délibéré, amené le Consul a signer le sauf-
conduit mentionné ci-dessus; et que, dans la méme intention, il a pris des
mesures tant pour conduire au port que pour faire embarquer ces déserteurs;

Qu’en agissant ainsi, il est sorti des limites de sa compétence et a commis une
violation grave et manifeste de ses devoirs;

CoNsIDERANT que les déserteurs de nationalité allemande se sont trouvés au
port sous la protection de fait de I’autorité consulaire allemande et que cette
protection n’était pas manifestement illégale;

CONSIDERANT que cette situation de fait aurait di, dans la mesure du pos-
sible, étre respectée par I’autorité militaire frangaise;

CONSIDERANT que les déserteurs de nationalit¢ allemande ont été arrétés par
cette autorité malgré les protestations faites au nom du Consulat;

CONSIDERANT que ’autorité militaire aurait pu et, par conséquent, dii se
borner 4 empécher I’embarquement et la fuite de ces déserteurs et, avant de
procéder a leur arrestation et A leur emprisonnement, & oflrir de les laisser en
séquestre au Consulat allemand, jusqu’a ce que la question de la juridiction
compétente eit été résoiue;

Que cette maniére de procéder aurait aussi ét¢ de nature & maintenir le
prestige de P’autorité consulaire, conformément aux intéréts communs de tous
les Européens vivant au Maroc;

CONSIDERANT que, méme si I'on admet la légalité de 1’arrestation, les circons-
tances ne justifiaient, de la part de militaires frangais, ni la menace faite a
’aide d’un revolver, ni la prolongation des coups portés au soldat marocain du
Consulat méme aprés que sa résistance avait été brisée;

CONSIDERANT que, quant aux autres outrages ou voies de fait allégués de part
et d’autre, I’enchainement et la nature exacte des événements sont impossibles
4 établir;

CONSIDERANT que, conformément 3 ce qui a été dit plus haut, les déserteurs
de natjonalité allemande auraient dii étre remis au Consulat pour rétablir la
situation de fait troublée par leur arrestation;

Que cette restitution aurait aussi été désirable en vue de maintenir le prestige
consulaire;;
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Mais, considérant que, dans I’état actuel des choses, ce Tribunal étant appelé
a déterminer la situation définitive des déserteurs, il n’y a plus lieu d’ordonner
]a remise provisoire et temporaire qui aurait da s’effectuer.

PAR ces MoTiFs,

Le Tribunal arbitral

Déclare et prononce ce qui suit:

C’est 4 tort et par une faute grave et manifeste que le Secrétaire du Consulat
impérial allemand a4 Casablanca a tenté de faire embarquer, sur un vapeur
allemand, des déserteurs de la Légion étrangére frangaise qui n’étaient pas de
nationalité allemande.

Le Consul allemand et les autres agents du Consulat ne sont pas responsables
de ce chef; toutefois, en signant le sauf-conduit qui lui a été présenté, le Consul a
commis une faute non intentionnelle.

Le Consulat allemand n’avait pas, dans les conditions de I’espéce, le droit
d’accorder sa protection aux déserteurs de nationalité allemande; toutefois,
Perreur de droit commise sur ce point par les fonctionnaires du Consulat ne
saurait leur étre imputée comme une faute, soit intentionnelle, soit non inten-
tionnelle.

C’est A tort que les autorités militaires {rangaises n’ont pas, dans la mesure
du possible, respecté la protection de fait exercée sur ces déserteurs au nom
du Consulat allemand.

Meéme abstraction faite du devoir de respecter la protection consulaire, les
circonstances ne justifiaient, de la part de militaires frangais, ni la menace faite
a I'aide d’un revolver, ni la prolongation des coups donnés au soldat marocain
du Consulat.

Il n’y a pas lieu de donner suite aux autres réclamations contenues dans les
conclusions des deux Parties.

Farr a4 La Haye, dans I'Hétel de 1a Cour permanente d’Arbitrage, le 22 mai
1909.

Le Président: Hj. L. HAMMARSKJOLD

Le Secrétaire général : Michiels vAN VERDUYNEN



DOCUMENTS ADDITIONNELS

ProOTOCOLE ENTRE LA FRANCE ET L’ALLEMAGNE CONTENANT UNE FORMULE DE
REGRET SUR LES EVENEMENTS QUI SE SONT PRODUITS A CASABLANCA LE 28 sep-
TEMBRE ]908, siGNE A BERLIN LE 10 NovEMBRE 19081

Les deux Gouvernements, regrettant les événements qui se sont produits a
Casablanca le 25 septembre dernier et qui ont amené des agents subalternes
a des violences et A de ficheuses voies de fait, décident de soumettre I’ensemble
des questions soulevées A ce sujet A I’arbitrage.

D’un commun accord, chacun des deux Gouvernements s’engage a exprimer
ses regrets sur les actes de ces agents, suivant le jugement que les arbitres auront
porté sur les faits et sur la question de droit.

Berlin, le 10 novembre 1908.
Jules CamBON
KIDERLEN

ProCES-VERBAL PAR LEQUEL LES (GOUVERNEMENTS FRANGAIS ET ALLEMAND

S’EXPRIMENT MUTUELLEMENT LEURS REGRETS DES PAITS PAssEs A CASABLANCA,

ET RELEVES A LA CHARGE DE LEURS AGENTS RESPECTIFS, LE 22 MAI 1909 pAR
LA Cour ARBITRALE DE LA Haye. SiGNE A BERLIN LE 29 Mar 19091

Le Gouvernement de la République et le Gouvernement Impérial étant
convenus, le 10 novembre dernier, de soumettre 1’ensemble des questions
soulevées par les événements qui se sont produits & Casablanca, le 25 septembre
précédent, a4 un tribunal arbitral convoqué a cet effet, et les deux Gouverne-
ments s’étant engagés A s’exprimer mutuellement des regrets sur les actes de
leurs agents, suivant le jugement que les arbitres auraient porté sur les faits et
sur la question de droit; et le Tribunal arbitral ayant, 4 La Haye, le 22 mai
1909, déclaré et prononcé ce qui suit:

[Suivent la déclaration et le jugement du Tribunal.}

Le Gouvernement de la République frangaise et le Gouvernement Impérial
d’Allemagne déclarent, chacun en ce qui le concerne, exprimer les regrets que
comportent les actes relevés a la charge de leurs agents par la décision arbitrale.

Farr A Berlin, en deux exemplaires, le 29 mai 1909.
VON SCHOEN
Baron pE BERCKHEIM

L British and Foreign State Papers, vol. 102, p. 916.
2 Ibid., p. 602.






THE BOUNDARY CASE
BETWEEN BOLIVIA AND PERU

COMPROMIS: 30 December 1902.

ARBITRATOR: ]. Figueroa Alcorta, President of the Argentine
Republic.

AWARD: 9 July 1909.

Delimitation of the frontier line between Bolivia and Peru.
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SYLLABUS*

On 21 November 1901, the Governments of Bolivia and Peru concluded a
general treaty of arbitration, ? by virtue of which they bound themselves to
submit to arbitration all controversies present or future “whatever may be
their nature and causes, provided that it has been found impossible to settle
them by direct negotiation *’ (article 1). In case of a dispute between the Parties
a special agreement was to be concluded “ with a view to determining the
subject-matter of the controversy, to fixing the points that are to be settled,
the extent of the powers of the arbitrator, and the procedure to be observed ™
(article 2). Articles 7 and 8 determined the powers of the arbitrator, who was
to decide “ in strict obedience to the provisions of international Law, and, on
questions relating to boundary, in strict obedience to the American principle
of uti posidetis of 1810, whenever, in the agreement mentioned in article 2,
the application: of the special rules shall not be established, or in case the
arbitrator shall not be authorized to decide as an amicable referee .

On 30 December 1902, the Governments of Bolivia and Peru concluded a
special agreement, * according to which they submitted to the judgment and
decision of the Government of the Argentine Republic, as arbitrator, the
question of limits pending between them. The documentary evidence to be
considered and upon which the arbitrator was to render his decision was
defined in article 3. When, however, the evidence indicated in this article
did not define the dominion of a territory in clear terms, the arbitrator was
empowered to “‘ decide the question according to equity, keeping as near as
possible to the meaning of those documents and to the spirit which inspired
them ** (article 4).

Duly invested with these functions, the President of the Republic of Argentina,
by Decree of 20 October 1904, appointed an advisory commission to assist him
in this arbitration. In accordance with the conclusions submitted by this com-
mission for his approval the President, Figueroa Alcorta, rendered an award on
9 July 1909 which determined “ in an equitable manner ” the frontier line in
dispute between the two Parties. *

U American Journal of International Law, vol. 3, 1909, p. 949.

2 For the text of this treaty see ibid., vol. 3, 1909, Supplement, p. 378.

3 See infra, p. 139.

* On 15 September 1909, Bolivia and Peru concluded a Protocol on the recognition
of this award (Britisk and Foreign State Papers, vol. 105, p. 578).






TREATY ! OF ARBITRATION FOR THE SETTLEMENT OF THE
BOUNDARY QUESTIONS BETWEEN THE REPUBLICS OF BOLIVIA
AND PERU, SIGNED AT LA PAZ, 30 DECEMBER, 1902

The President of the Republic of Peru and the President of the Republic
of Bolivia, desirous of settling the question of boundaries pending between
the two countries, have for that purpose named as their Plenipotentiaries:

His Excellency the President of the Republic of Peru: Doctor Felipe de Osma,
His Envoy Extraordinary and Minister Plenipotentiary to the Government of
Bolivia; and

His Excellency the President of the Republic of Bolivia: Doctor Eliodoro
Villazén, His Minister for Foreign Affairs;

Who, after having communicated to each other their full powers, found to
be in good and due form, have, in conformity with the second Article of the
General Treaty of Arbitration of the 21st November of last year, 2 concluded
the following: —

Article I. The High Contracting Parties submit to the judgment and decision
of the Government of the Argentine Republic, in the character of Arbitrator
(and) judge of right (Juez de derecho), the question of boundaries pending
between the two Republics, in order to obtain an award that shall be definitive
and without appeal, whereby all the territory which in 1810 belonged to the
Jjurisdiction or district of the Audiencia of Charcas, within the boundaries of
the Viceroyalty of Buenos Aires, in virtue of the enactments of the former
Sovereign, shall fall to the Republic of Bolivia; and all the territory which at
that same date in virtue of enactments of like origin belonged to the Viceroyalty
of Lima, shall fall to the Republic of Peru.

Article II. As the demarcation and delineation of the frontier which com-
mences between the Peruvian provinces of Tacna and Arica and the Bolivian
province of Carangas, to the west, as far as the snows of Palomani, have been
settled by the Treaty of 23rd September of the present year, this section is
excepted from the present Treaty.

Article III. For the purposes of his award, the Arbitrator shall act in con-
formity with the laws in the Collection of Statutes of the Indies, Royal Letters
Patent and Orders (Recopilacién de Indias, Cedulas y Ordenes Reales),
Ordinances of the Provincial Governors, diplomatic instruments relating to
the demarcation of the frontiers, official maps and descriptions, and generally,
with such documents of official character as may have been issued, so as to
give the true interpretation to and carry out the royal dispositions in question.

Article IV. Wherever the royal enactments or dispositions do not define the
right of possession to a territory in a clear manner, the Arbitrator shall decide
the question equitably, keeping as far as possible to their meaning and to the
spirit which inspired them.

! British and Foreign State Papers, vol. 100, p. 803.
2 Ibid., vol. 95, p. 1018.
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Article V. The rights over a territory exercised by one of the High Contracting
Parties shall not be a bar to or prevail against titles or royal dispositions estab-
lishing the contrary.

Article VI. As soon as the ratifications of the present Treaty are exchanged,
the High Contracting Parties shall, through the medium of their Envoys Extra-
ordinary and Ministers Plenipotentiary, simultaneously request the Govern-
ment of the Argentine Republic to accept the charge of Arbitrator, to assume
jurisdiction for taking cognizance of and substantiating and deciding the
controversy, and to establish the procedure to be followed.

Article VII. One vyear after the notification of the acceptance, the said
diplomatic representatives shall present an exposition of their case showing
the claims of their respective countries and producing the documents on which
they rest or are based.

Article VIII. The said diplomatic agents shall represent their Governments in
the case with all necessary powers to receive and answer notifications (traslados),
submit proofs, present and amplify statements of claim (alegatos), and furnish
data for the elucidation of the rights in discussion and, finally, to carry out the
case to its conclusion.

Article IX, As soon as the award is given, it shall become definitively
executory by the fact of its having been brought to the cognizance of the said
Envoys Extraordinary and Ministers Plenipotentiary of the High Contracting
Parties. From that moment, the territorial demarcation shall be held to be
definitively and obligatorily established, by right, between the two Republics.

Article X. In all matters not specially settled in this Treaty, the Treaty of
the 21st November, 1901, shall hold good.

Article XI. The ratifications of this Treaty shall be exchanged at La Paz or at
Lima without delay, as soon as it has been duly approved and ratified by the
Governments and Legislatures of both countries.

IN partH oF wHICH, the Undersigned sign and seal the present Treaty
executed in duplicate in the city of La Paz on the 30th day of the month of
December of the year 1902.

[L. S.] Felipe pE OsmA
[L. S.] Eliodoro ViLLAZON



AWARD ! OF THE PRESIDENT OF THE ARGENTINE REPUBLIC
IN THE ARBITRATION OF THE QUESTION OF THE BOUNDARY
BETWEEN BOLIVIA AND PERU. BUENOS AIRES, 9 JULY, 1909

Détermination de la ligne frontiére entre la Bolivie et le Pérou.

José Figueroa Alcorta, President of the Argentine nation.

WHEREAS the Government of the Argentine Republic has been appointed ay
Arbitrator and Umpire for deciding the question of frontiers pending between
the Republics of Bolivia and Peru, in accordance with the Treaty of Arbitration
signed in the city of La Paz on the 30th day of December, 1902, the ratifications
of which were cxchanged in the said city on the 9th day of March, 1904.

Animated by the wish to justify the confidence in this Government shown
by the Governments of the two Republics so intimately connected with Argentina
by origin, traditions, and destiny, an Advisory Commission was appointed,
which at present consists of the following gentlemen: Dr. Antonio Bermejo,
President of the Supreme Court of Justice of the Nation, ex-Minister of Justice
and Public Instruction, and ex-Plenipotentiary at the International American
Conference of Mexico; Dr. Manuel Augusto Montes de Oca, ex-Minister of
Foreign Affairs, ex-Adviser to the Argentine Government in the Arbitration with
the Republic of Chile; Dr. Carlos Rodriquez Larreta, ex-Minister of Foreign
Affairs, ex-Plenipotentiary at the Second Conference of La Paz, and member
of The Hague Permanent Arbitration Court; and Dr. Horacio Beccar Varela,
acting as Secretary. This Commission was to fix the proceedings to be followed
in the determination of the Arbitration Award, to receive the exposition of their
case, statements of claims and proofs of the High Contracting Parties, and to
assist the Arbitrator in the solution of the question of {rontiers submitted to his
decision.

WHEREAS it appears that the said Commission, after having exchanged views
with the Ministers representing Peru and Bolivia, fixed the rules of procedure
to be observed, and, in conformity with these rules, there were submitted the
respective expositions, replies, proofs, and objections (Case and Counter-Case)
which have been carefully studied by the Commission.

That, according to the argument of the Republic of Bolivia, the dividing line
should run as follows: —

‘“ Commencing in the south from the River Suches, the line crosses the lake
of the same name for its entire length, rises to the Cordillera, through Palomani-
tranca and Palomani-cunca, to the  pie ’ (peak) of the same name, which is the
highest of the * Nevados ’ of this region. It descends on the eastern slope through
the landmarks of Yaguayagua, Huajra, and Lurirni, which marks the domain of
both Republics. It continues as far as the landmarks of Hichocorpa on the
mountain ridge of that name, and descends, through the River Corimayo, as

U British and Foreign State Papers, vol. 105, p. 572.
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far as the River San Juan del Oro or Tambopata, and through the course of the
said river downstream to its confluence with the Lanza. From this point it runs
to the mouth of the Chunchusmayo on the River Inambari, and down that river
to its confluence with the Marcapata. Through the latter it rises to the border of
the old Province of Paucartambo, and through those borders to the place known
colonially under the name of Opatari, at the confluence of the Rivers Tono and
River Yanatile, it enters the River Urubamba, the waters of which it follows to
the point of its confluence with the Ucayali, from where it runs to the springs
(falls) of the Yavary on the right bank of the said river.” (Bolivian Case, page 313.)

That, in the argument of the Republic of Peru, their demand is condensed
in the following terms: —

““ Within the said limits, the demand of Peru goes to mark out the districts of
Charcas and of the Virreinato of Lima, in the following manner:

‘1. The Audiencia (Court District) of Charcas in the Viceroyalty of Buenos
Aires, extended in the year 1810, in so far as these present proceedings are
concerned, from the place where the demarcation of the frontier between Peru
and Bolivia terminates, in accordance with the Agreement of the 23rd September,
1902, through the dividing line of the waters of the Tambopata and of the Tuiche
to the sources of the Madidi; it continued, through the course of this river, to its
junction with the Beni; it continued eastward until it met the Rio de la Exaltacioén,
or Yruyani, the course of which, and that of the Mamoré River up to the mouth
of the Guaporé or Iténez, were the terminal part of the dividing line.

¢ 2. The territories lying to the north and north-west of that line, as far as the
frontier of Portugal, belonged to the Viceroyalty of Peru in 1810.” (Case of the
Republic of Peru, vol. I, page 3, and vol. II, page 259.)

And considering that, in accordance with Article I of the Treaty of Arbitra-
tion, ‘ the High Contracting Parties submit to the judgment and decision of
the Government of the Argentine Republic, in its capacity of Arbitrator and
Umpire, the question of borders now pending between the two Republics, in
order to obtain a definite judgment admitting of no appeal, according to which
the whole of the territory, which in 1810 belonged to the jurisdiction or district
of the old Audiencia of Charcas, within the borders of the Viceroyalty of
Buenos Aires by enactments of the former Sovereign, should belong to the
Republic of Bolivia, and all the territory which, on the same date and by enact-
ments of the same origin, belonged to the Viceroyalty of Lima, should belong
to the Republic of Peru.

That when interpreting this Article relating to the competency of the
Arbitrator in the exercise of the power recognized by international law (Conven-
tion for the Pacific Settlement of International Disputes, sanctioned by The
Hague Conferences of 1899 and 1907, section 48 of the former and section 73
of the latter), it must be understood that, by the same, the High Contracting
Parties empowered him to fix the dividing line between the Audiencia of
Charcas and the Viceroyalty of Lima in 1810, in so far as the respective territorial
rights are concerned, because if he had to determine the entire perimeter of
one and the other of the said colonial entities, rights of various nations which
are not parties to the Arbitration Treaty of 1902, which form the basis of this
present decision, would be affected. To this must be added the provision of
Article IX of the Treaty according to which, after the decision has been given
and notified to the Envoys Extraordinary and Ministers Plenipotentiary of the
High Contracting Parties, ““ the territorial delimitation shall be legally con-
sidered as having been established in a definite and binding manner between
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the two Republics,” which expresses clearly that it is the territorial border
between the said Republics which the Arbitrator is instructed to determine.
That in conformity with the provision of Article II of the Treaty of Arbitra-
tion, as modified by the Act of Exchange of Ratifications, signed at La Paz on
the 9th day of March, 1904, the Arbitrator has, for determining the dividing
line, a starting point expressly designated, namely, “ the place where the
present frontier line coincides with the River Suches,” in the following terms
of the Treaty of Arbitration, supplemented by the aforesaid Act of Ratification: —

““ Article II. As by the Treaty dated the 23rd September of this present year
the demarcation and the setting of land-marks on the frontier, which commences
between the Peruvian provinces of Tacna and Arica and the Bolivian province
of Carangas in the west, and runs to the place where the present frontier line
coincides with the River Suches, has been settled, this section is excepted from
the present Treaty.”

That having most carefully examined the titles adduced by the two Parties,
the Arbitrator does not find any sufficient ground for considering, as dividing
line between the Audiencia of Charcas and the Viceroyalty of Lima in the year
1810, one or the other of the demarcations claimed in the respective pleadings
of the States concerned.

That in reality the disputed zone was, in 1810 and up to a recent period,
perfectly unexplored, as appears from the numerous maps of the colonial
period and of periods subsequent to the latter, which were submitted by both
parties, and this the latter themselves recognize, which explains that the demar-
cations of the said administrative entities, subject to one and the same Sovereign,
had not been fully determined. This is recognized in the pleadings of Bolivia,
which, when referring to the successive alterations in the frontiers of the
principal colonial sections, state that: ““ In these long proceedings, which have
continued for more than three centuries, it is frequently noticed that the
dispositions of the Spanish Crown have been contradictory, some of the same
being vague and many in disagreement with the situation or the topographical
features of the places. This latter was due to the want of geographical know-
ledge, and an equitable interpretation, according to the respective ideas of the
period, is therefore necessary for appreciating the true significance and scope
of the said dispositions,” even if it 1s added that, with respect to the district of
the Audiencia of Charcas, the Royal Orders and dispositions were more precise
(Case of the Government of Bolivia, page 2).

On the other hand, the pleadings of Peru, when entering upon the examina-
tion of the priciples on which the demarcation of the districts of the Audiencias
is based, state as follows: “ That the eastern territories forming the subject-
matter of these proceedings, which territories were unknown and unconquered
during the entire time of the Spanish domination, could not be included, and
were not included, within the district of any subordinate Audiencia >’ (Case
of the Republic of Peru, vol. I, page 77); adding subsequently: * The genuine
and honourable way consists in presenting the titles of possession respecting
the territories in dispute, considered in bulk ufi universitas, and in submitting the
documents which enable the arbitrator to create a juridical and geographically
reasonable demarcation ” (Memorandum of observations and objections
presented by Peru, page 104).

That the demarcation claimed in these proceedings by the pleadings of
Bolivia as following the course of the Rivers Corimayo, San Juan del Oro or
Tambopata, Inambari, Yanatile, Urubambe, and Ucayali, as far as the sources
of the Yavari, had been previously indicated by a straight line, which, starting
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from the said sources of the Yavari, arrived at the confluence of the River
Inambari with the River Madre de Dios (Notes of the 5th May, 1894, and
23rd October, 1902, in the Annexes to the reply of Bolivia, pages 26 and 36;
Protocol Polar-Gomez of the 21st May, 1897); while at the same time Peru,
which in these proceedings traces the line of demarcation through the Rivers
Madidi, Yruyani, and Mamoré, had previously fixed it as running through the
Rivers Tequeje and Beni, and continuing through the latter as far as its junctions
with the Mamoré (Note of the Legation of Peru, dated La Paz, 10th November,
1902, in the Annexe to the reply of Bolivia, page 40).

That the said differences are fully explained, if it is taken into account that,
as had been provided in the Treaty of Arbitration of the 30th December, 1902,
and, as shown in the notable works submitted by both parties to the assessing
committee, the Royal Acts and dispositions, which were in force in 1810, did
not define in a clear manner the ownership of the disputed territory, in so far
as it had to be determined whether this had been attributed to the jurisdiction
of the Viceroyalty of Lima, or to that of the Audiencia of Charcas, which were
colonial entities subordinate to the same undisputed Sovereign of the said
territories, and, up to the year 1776, the latter formed an integral part of
the former.

In order to recognize this it is, moreover, sufficient to mention that the
statutes of the Indies, which in the third Article of the Treaty of Arbitration
were indicated, in the first instance, as an element for the decision, gave the
borders of the Audiencia of Charcas as follows: —

““ On the north, by the Royal Audiencia of Lima and unexplored provinces;
on the south, by the Royal Audiencia of Chile; and on the east and west, by
the northern and southern seas, and the line of demarcation between the Crowns
of the Kingdoms of Castilla and Portugal, on the side of the Province of Santa
Cruz, in Brazil,” and those of the Audiencia of Lima as follows: ‘‘ On the north,
by the Royal Audiencia of Quito; on the south, by that of La Plata; on the
west, by the southern sea; and on the east, by unexplored provinces ”’ (Laws 5
and 9, Titde 15, Book II).

In the meantime no document whatsoever of a decisive nature has been
exhibited which might make it possible to locate the said unexplored provinces,
which were bordered on the north by the Audiencia of Charcas, and on the
east by the Audiencia of Lima, and to justify us either to extend the same, as
claimed by Peru, from the Marafion to the northern frontier of Paraguay,
including Hoya (river bed) of the Madre de Dios (Counter-Case of Peru,
page 102), or else to establish that they were extending along the banks of the
said river, as claimed by Bolivia, when stating: *“ The only uncertainty which
exists in the said demarcations is that of the unexplored provinces. Not a single
word, however, is contained in any of these delimitation laws which in any way
would allude to the virtual or actual districts. It is true that between the
Audiencias of Nueva Granada and Quito on the south, that of Lima on the
west, and that of Charcas on the north, there remained a space or zone of
lands which was designated as unexplored provinces. These provinces, however,
which, according to all probability, extended along the banks of the Maraiion,
did not come within the limits of the Audiencias referred to > (Reply on the
part of Bolivia to the Statement by Peru, page 130).

That the same applies to the borders of the said Audiencia of Charcas
towards the northern sea and the line of demarcation between the Crowns of
the Kings of Castilla and Portugal, and the inclusion in the same of the Province
of Chunchos, according to the said statutes of the Indies, because, even apart
from the fact that the standard of demarcation in force in 1810 may have
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modified that of the laws of the said code, in accordance with the ordinances
of Governors between 1782 and 1803, it is sufficient to mention, that at the
time when the said code was promulgated the Audiencia of Charcas may have
bordered on the northern sea, either in the region of Para to the west of the
line of Tordesillas or in that of the Province of Rio de la Plata, included in its
district, and, as regards the Province of Chunchos, afterwards known under
the designation of Misiones de Apolobamba, there 1s nothing which would
entitle one to admit that it included the entire area of the concession, which,
under the name of Nueva Andalucia, was granted to Alvarez Maldonado in
1567 and 1568, and still less that it extended towards the north as far as the line
of the Treaty of San Ildefonso of 1777, which was to connect the sources of the
Yavari with a point equidistant from the confluences of the River Madera with
the Mamoré and the Marafion.

That, under these circumstances there must be strictly applied to the case
the provisions of Article IV of the Treaty of Arbitration, which states: *“ Wher-
ever the Royal enactments or dispositions do not define clearly the right of
possession to a territory, the Arbitrator shall decide the question equitably,
keeping as close as possible to their meaning and to the spirit which inspired
them.

That the significance and the spirit of the Statutes of the Indies and of the
Royal Letters Patent and Orders, the Ordinances of Governors, the diplomatic
Acts relating to the demarcation of frontiers, officials’ maps and descriptions and
other documents, brought forward by the High Contracting Parties and, in
particular, the Laws 1, 5 and 9 of Title 15, Book 11, of the Statutes of the Indies,
relating to the general demarcation of the Audiencias, and particularly to those
of Charcas and Lima, Law 3, Title 7, Book I, of the said code on the demarcation
of bishoprics, the Royal Letters Patent, dated the 26th August, 1573, and the
8th February, 1590, relating to the concession granted to Juan Alvarez Maldo-
nado, the Royal Order, dated the lst February, 1796, by which the district
(““ intendencia *’) of Puno was separated from the Viceroyalty of Buenos Aires,
and annexed to the Viceroyalty of Lima, the negotiations relating to the making
and carrying into effect of the Border Treaties of 1750 and 1777 between the
Crowns of Spain and Portugal, the Ordinances of Governors, of the 28th Jan-
uary, 1782, and the 23rd September, 1803, the documents relating, on the one
hand, to the development of the missions of the Carabaya in the district of the
River San Juan del Oro or Tambopata and, on the other hand, to the develop-
ment of the missions of Apolobamba and Mojos, in the district of the River
Toromonas, have been studied and carefully considered.

That, in accordance with the preceding considerations, I must decide this
question in an equitable manner, keeping in mind, in this present decision, the
significance of the Royal Orders invoked in the respective pleadings and the
spirit which has inspired them.

Therefore 1 declare, in accordance with the advice given by the Advisory
Commission, that the frontier line in dispute between the Republics of Bolivia
and Peru is determined as follows: —

Starting from the place where the present frontier line concides with the
River Suches, the line of territorial demarcation between the two Republics
crosses the lake of the same name up to the Cerro or Palomani-Grande, from
where it continues as far as the lagoons of Yaguayagua, and through the river
of the same name reaches the River San Juan del Oro or Tambopata. It will
continue through the course of this River Tambopata downstream until it meets
the mouth of the River Lanza or Mososhuaico. From the confluence of the
River Tambopata with the River Lanza the line of demarcation will run as
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far as the western source of the River Abuyama or Heath, and follow the line
of this river downstream as far as its junction with the River Amarumayu or
Madre de Dios. Through the ‘“ thalweg > of the River Madre de Dios the
the frontier line will descend as far as the mouth of the Toromonas, its affluent
on the right side. From this confluence of the Toromonas with the Madre
de Dios, a straight line will be drawn which meets the point of intersection of
the River Tahuamanu with the sixty-ninth degree of longitude west of Green-
wich and, following this meridian, the dividing line shall be prolonged towards
the north until it meets the border of the territorial sovereignty of another
nation which is not a party to the Treaty of Arbitration of the 30th December,
1902.

The territoriessituated to the east and south of the above line of demarcation
shall belong to the Republic of Bolivia, and the territories situated to the west
and north of the said line shall belong to the Republic of Peru.

Let this award be brought to the knowledge of the Envoys Extraordinary
and Ministers Plenipotentiary of the High Contracting Parties, to whom shall
be sent a copy in conformity with Article IX of the Treaty of Arbitration.

GIvEN in triplicate, sealed with the Great Seal of the arms of the Republic
and counter-signed by the Secretary of State of the Department of Foreign
Affairs and Worship, in the Palace of the National Government, in the city
of Buenos Aires, capital of the Argentine Republic, on the 9th day of the
month of July of the year 1909.

J. Figueroa ALcorTA

V. De La Plaza
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APERQU !

En vertu d’'un compromis signé le 14 mars 1908, la Norvége et la Suéde
décidérent de soumettre a I’arbitrage la question de la frontiére maritime entre
les deux pays, «en tant qu’elle n’a pas été réglée par la Résolution royale du
15 mars 1904 ». Le Tribunal constitué aux fins de cet arbitrage fut appelé a
décider si la ligne frontiére avait été fixée soit entiérement, soit en partie, par le
traité de 1661, et dans le cas contraire, de fixer cette ligne en tenant compte des
circonstances de fait et des principes du droit international. Il était composé
comme suit: M. J. A. Loefl, des Pays-Bas; M. F. V. N. Beichmann, de Norvége,
et M. K. Hj. L. Hammarskjold, de Suéde. Seul, ce dernier était membre de la
Cour permanente d’arbitrage de La Haye. Le Tribunal siéga du 28 aout au
18 octobre 1909, et visita pendant ce temps la zone litigieuse. Il rendit sa
sentence en date du 23 octobre 1909. Par cette sentence, le Tribunal détermina
la frontiére maritime entre la Norvége et la Suéde, en application des principes
en vigueur dans les deux pays a I’époque de la conclusion du traité originaire
de délimitation et compte tenu de plusieurs circonstances de fait existant depuis
long temps.

t J. B. Scott, Les travaux de la Cour permanente d’Arbitrage de La Haye, New York,
Oxford University Press, 1921, p. 125.






CONVENTION ENTRE LA NORVEGE ET LA SUEDE POUR

SOUMETTRE A L’ARBITRAGE LA QUESTION AYANT TRAIT A

CERTAINE PARTIE DE LA FRONTIERE MARITIME ENTRE LES

DEUX PAYS, RELATIVEMENT AUX RECIFS DE GRISBADARNA,
SIGNEE A STOCKHOLM, LE 14 MARS 1908

Sa Majesté le Roi de Suéde et Sa Majesté le Roi de Norvége ayant trouvé
désirable de soumettre 4 la décision d’un tribunal d’arbitrage la question de
la frontiére maritime entre la Suéde et la Norvége, en tant qu’elle n’a pas été
fixée par la Résolution du 15 mars 1904 2, ont désigné dans ce but, comme
leurs représentants:

Sa Majesté le Roi de Suéde: Son Ministre des Affaires étrangéres, M. Eric
Birger Trolle;

Sa Majesté le Roi de Norvége: Son Envoi extraordinaire et Ministre plénipo-
tentaire, M. Paul Benjamin Vogt;

Lesquels, aprés avoir échangé leurs pleins pouvoirs, sont convenus des
articles suivants:

Article 1. Les Parties s’engagent dans la mesure mentionnée plus bas, a
sournettre le réglement de la question de la frontiére maritime entre la Suéde
et la Norvége a un tribunal d’arbitrage, composé d’un président n’étant pas
sujet de I'un de ces deux Etats, et n’y étant pas domicilié, et de deux membres:
un suédois et un norvégien. Le Président sera désigné par Sa Majesté la Reine
des Pays-Bas, les autres membres, par les parties intéressées. Les parties se
réservent toutefois le droit, si elles tombent d’accord, de désigner, par arrange-
ment spécial, soit le Président seul, soit tous les membres du Tribunal.

L’adresse 2 Sa Majesté la Reine des Pays-Bas, ou au surarbitre qui aura été
désigné par consentement réciproque, se fera par les deux parties réunies.

Article 2. Le Tribunal arbitral, aprés avoir examiné les propositions de
chacune des parties, ainsi que leurs arguments et leurs preuves respectives,
déterminera la ligne frontiére dans les eaux & partir du point indiqué sous
XVIII sur la carte annexée au projet des commissaires norvégiens et suédois du
18 aohit 1897, dans la mer jusqu’ la limite des eaux territoriales. Il est entendu
que les lignes limitant la zone, qui peut étre 'objet du litige par suite des con-
clusions des parties, et dans laquelle la ligne frontiére sera par conséquent établie,
ne doit pas étre tracée de fagon 3 comprendre ni des iles, ni des ilots, ni des
récifs qui ne sont pas constamment sous ’eau.

Article 3. Le Tribunal arbitral aura a décider si la ligne frontiére doit étre
considérée, soit entiérement soit en partie, comme fixée par le Traité dedélimita-
tion de 1661 avec la carte y annexée et de quelle maniére la ligne ainsi établie
doit étre tracée que pour autant que la ligne {rontiére ne sera pas considérée
comme fixée par ce Traité et cette carte, le Tribunal aura a fixer cette ligne

! J. B. Scott, Les travaux de la Cour permanente d’Arbitrage de La Haye, New York,
Oxford University Press, 1921, p. 138.
2 See infra, p. 163.
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frontiére en tenant compte des circonstances de fait et des principes du droit
international,

Article 4. Jusqu’a la fin de la troisiéme année civile suivant la déclaration de
la décision du Tribunal d’arbitrage, la péche pourra se faire indépendamment
de la ligne frontiére fixée par cette décision, dans les eaux qui, conformément a
Yarticle 2, font I'objet du différend entre les sujets des deux royaumes, dans la
méme mesure qu’elle a été exercée pendant la période des cinq années 1901-1905.
En considérant la mesure dans laquelle la péche est exercée, il sera tenu compte
du nombre des pécheurs, de I’espéce de poissons, et des moyens employés pour
la péche.

Article 5. 11 est convenu que le pays situé du coté de la ligne frontiére com-
prenant les bancs de péche de Grisbadarna n’aura aucune réclamation envers
P’autre pays pour une part des frais occasionnés par les bateaux-phares et par
les autres installations sur lesdits bancs de péche ou dans leur voisinage.

La Suéde s’engage a maintenir le bateau-phare actuel situé a I'ouest de la
limite territoriale, jusqu’a I’expiration du terme mentionné a I'article 4.

Article 6. Le Président du Tribunal d’arbitrage désignera la date et le siége
de la premiére séance du Tribunal, et il y convoquera les autres membres.

Les dates et le siége des autres séances seront désignés par le Tribunal
d’arbitrage.

Article 7. La langue officielle dont se servira le Tribunal sera I'anglais, le
frangais, ou I’allemand, ainsi qu’on Paura décidé, aprés consultation avec les
autres membres.

Les parties pourront présenter les pétitions, les dépositions et les preuves dans
la langue de 'un des Etats contestants; le Tribunal se réservant le droit d’en
faire faire des traductions.

Article 8. Par rapport a la procédure et aux frais, on adoptera, en tant qu’elles
seront applicables, les parties des réglements contenues aux articles 62 a 85 de
la Convention révisée, adoptée a la Deuxiéme Conférence de La Haye de 1907
pour le réglement pacifique des conflits internationaux.

Les pétitions, les répliques et les preuves, mentionnées au 28 paragraphe de
Particle 63 de la Convention précitée, seront déposées dans un délai fixé par le
Président du Tribunal d’arbitrage, mais avant le 1¢f mars 1909. Aucun change-
ment n’est substitué ici aux régles de procédure pour la seconde partie, spéciale-
ment en ce qui concerne les réglements contenus aux articles 68, 72 et 74 de
ladite Convention.

Le Tribunal d’arbitrage a le droit, s’il est nécessaire pour élucider la cause,
de pourvoir 3 la déposition de témoins et d’experts, en présence des deux parties,
ainsi que d’ordonner I'entreprise en commun d’une levée hydrographique des
eaux litigieuses.

Article 9. La Convention présente sera ratifiée, et les ratifications seront
échangées a Stockholm dans le plus court délai possible.

EN FoI DE Quoi les plénipotentiaires respectifs ont signé la présente Convention
et y ont apposé leurs sceaux.

Farr en double, en suédois et en norvégien, a Stockholm, le 14 mars 1908.

[L.S.] Eric TROLLE
[L.S.] Benjamin VogGT



SENTENCE ARBITRALE RENDUE LE 23 OCTOBRE 1909 DANS

LA QUESTION DE LA DELIMITATION D'UNE CERTAINE PARTIE

DE LA FRONTIERE MARITIME ENTRE LA NORVEGE ET
LA SUEDE!

Settlement of the question of the maritime boundary between Norway and
Sweden — Competence of the Tribunal determined by the interpretation of the
Compromis — Maritime territory as essential appurtenance of land territory a
fundamental principle of International Law — Median line — Thalweg —
Historic title.

ConNsIDERANT que, par une Convention du 14 mars 1908, la Norvége et la
Suéde se sont mises d’accord pour soumettre a la décision définitive d’un
Tribunal arbitral, composé d’un Président qui ne sera ni sujet d’aucune des
Parties contractantes ni domicilié dans 'un des deux pays, et de deux autres
Membres, dont I’'un sera Norvégien et 'autre Suédois, la question de la frontiére
maritime entre la Norvége et la Suéde, en tant que cette frontiére n’a pas été
réglée par la Résolution Royale du 15 mars 1904;

CONSIDERANT que, en exécution de cette Convention, les deux Gouverne-
ments ont désigné respectivement comme Président et Arbitres:

Monsieur J. A. Loerr, Docteur en droit et en sciences politiques, ancien
Ministre de la Justice, Membre de la Seconde Chambre des Etats-Généraux
des Pays-Bas;

Monsieur F. V. N. BEicHMANN, Président de la Cour d’appel de Trondhjem,
et

Monsieur K. Hj. L. pE HammaRskjoLD, Docteur en droit, ancien Ministre
de la Justice, ancien Ministre des Cultes et de I'Instruction publique, ancien
Envoyé extraordinaire et Ministre plénipotentiaire 4 Copenhague, ancien
Président de la Cour d’appel de Jonkoping, ancien Professeur a la Faculté de
droit d’Upsal, Gouverneur de la Province d’Upsal, Membre de la Cour
permanente d’Arbitrage;

CoNsIDERANT que, conformément aux dispositions de la Convention, les
Mémoires, Contre-Mémoires et Répliques ont été diment échangés entre lcs
Parties et communiqués aux Arbitres dans les délais fixés par le Président du
Tribunal;

Que les deux Gouvernements ont respectivement désigné comme Agents,
le Gouvernement de la Norvége: Monsieur Kristen JoHANssEN, Avocat 4 la Cour
supréme de Norveége,

et le Gouvernement de la Suéde: Monsieur C. O. MonTAN, ancien Membre
de la Cour d’appel de Svea, Juge au Tribunal mixte d’Alexandrie;

! Bureau International de la Cour permanente d’Arbitrage, Recueil des Comptes
rendus de la visite des lieux et des Protocoles des séances du Tribunal arbitral, conslitué en
vertu de la Convention du 14 mars 1908, pour juger la question de la délimitation d’une certaine
partie de la frontiére maritime entre la Norvége et la Suede, .a Haye, 1909, p. 1.
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CoNSIDERANT qu’il a été convenu, par l'article II de la Convention:

1°. que le Tribunal arbitral déterminera la ligne frontiére dans les eaux a
partir du point indiqué sous XVIII sur la carte annexée au projet des Commis-
saires norvégiens et suédois du 18 aoiut 1897, dans la mer jusqu’a la limite des
eaux territoriales;

2°. que les lignes limitant 1a zone, qui peut étre ’objet du litige par suite des
conclusions des Parties et dans laquelle la ligne frontiére sera par conséquent
établie, ne doivent pas étre tracées de fagon a4 comprendre ni des iles, ni des
ilots, n1 des récifs, qui ne sont pas constamment sous I’eau;

CoNsIDERANT qu’il a été également convenu, par Particle III de ladite Con-
vention:

1°. que le Tribunal arbitral aura & décider si la ligne frontitre doit étre
considérée, soit entiérement soit en partie, cornme fixée par le Traité de délimita-
tion de 1661 avec la carte y annexée et de quelle maniére la ligne ainsi établie
doit étre tracée;

2°. que, pour autant que la ligne frontiére ne sera pas considérée comme
fixée par ce traité et cette carte, le Tribunal aura a fixer cette ligne frontiére en
tenant compte des circonstances de fait et des principes du droit international;

ConsIDERANT que les Agents des Parties ont présenté au Tribunal les Con-
clusions suivantes (conclusions traduites),

I’Agent du Gouvernement Norvégien:

que la fronti¢re entre la Norvége et la Suéde, dans la zone qui forme ’objet
de la décision arbitrale, soit déterminée en conformité avec la ligne indiquée sur
la carte, annexée sous numéro 35 au Mémoire présenté au nom du Gouverne-
ment Norvégien;

et ’Agent du Gouvernement Suédois:

I. en ce qui concerne la question préliminaire:

Plaise au Tribunal arbitral de déclarer, que la ligne de frontiére litigieuse,
quant a I’espace entre le point XVIII déja fixé sur la carte des Commissaires
de ’année 1897 et le point A sur la carte du Traité de frontiére de ’année 1661,
n’est établie qu'incomplétemnent par ledit traité et la carte du traité, en tant que
la situation exacte de ce point-ci n’en ressort pas clairement, et, en ce qui
regarde le reste de I'espace, s’étendant vers 'ouest a partir du méme point A
jusqu’a la limite territoriale, que la ligne de frontiére n’a pas du tout été établie
par ces documents;

II. en ce qui concerne la question principale:

1. Plaise au Tribunal de vouloir bien, en se laissant diriger par le Traité et
la carte de I’année 1661, et en tenant compte des circonstances de fait et des
principes du droit des gens, déterminer la ligne de frontiére maritime litigieuse
entre la Suéde et la Norvége a partir du point XVIII, déja fixé, de telle fagon,
que d’abord la ligne de frontiére soit tracée en ligne droite jusqu’a un point qui
forme le point de milieu d’une ligne droite, reliant le récif le plus septentrional
des Roskiren, faisant partie des iles de Koster, c’est-a-dire celui indiqué sur la
table 5 du Rapport de I'année 1906 comme entouré des chiffres de profondeur
9, 10 et 10, et le récif qui est le plus méridional des Svartskajar, faisant partie
des iles de Tisler, et qui est muni d’une balise, point indiqué sur la méme table 5
comme point XIX;

2. Plaise au Tribunal de vouloir bien en outre en tenant compte des cir-
constances de fait et des principes du droit des gens, établir le reste de la fron-
tere litigieuse de telle fagon, que
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a) a partir du point fixé selon les conclusions sub 1 et désigné comme point
X1X, la ligne de frontiére soit tracée en ligne droite jusqu’a un point situé au
milieu d’une ligne droite, reliant le récif le plus septentrional des récifs indiqués
par le nom Stora Drammen, du coté suédois, et le rocher Hejeknub situé au
sud-est de I’ile Heja, du c6té norvégien, point indiqué sur ladite table 5 comme
point XX, et

b) a partir du point nommé en dernier lieu, la fronti¢re soit tracée en ligne
droite vers le vrai ouest aussi loin dans la mer que les territoires maritimes des
deux Etats sont censés s’étendre;

CoNnsIDERANT que la ligne mentionnée dans les conclusions de I’Agent
Norvégien est tracée comme suit:

du point XVIII indiqué sur la carte des Commissaires de 1897 en ligne droite
jusqu’a un point XIX situé au milieu d’une ligne tirée entre le récif le plus
méridional des Svartskjar — celui qui est muni d’une balise — et le récif le
plus septentrional des Roskaren,

de ce point XIX en ligne droite jusqu’a un point XX situé au milieu d’une
ligne tirée entre le récif le plus méridional des Heiefluer (sondre Heieflu) et le
récif le plus septentrional des récifs compris sous la dénomination de Stora
Drammen,

de ce point XX jusqu’a un point XXa en suivant la perpendiculaire tirée
au milieu de la ligne nommeée en dernier lieu,

de ce point XXa jusqu’a un point XXb en suivant la perpendiculaire tirée
au milieu d’une ligne reliant ledit récif le plus méridional des Heiefluer au
récif le plus méridional des récifs compris sous la dénomination de Stora
Drammen,

de ce point XXb jusqu’a un point XXc en suivant la perpendiculaire tirée
au milieu d’une ligne reliant le séndre Heieflu au petit récif situé au Nord de
I'flot Kl6fningen prés de Morholmen,

de ce point XXc jusqu’a un point XXd en suivant la perpendiculaire tirée
au milieu d’une ligne reliant le midtre Heieflu au dit récif au Nord de I'ilot
Kléfningen,

de ce point XXd en suivant la perpendiculaire tirée au milieu de la lig'ne
reliant le midtre Heieflu & un petit récif situé 4 I'Ouest du dit Klofningen j Jjusqu’a
un point XXI ou se croisent les cercles tirés avec un rayon de 4 milles marins
(a 60 au degré) autour des dits récifs.

ConsIDERANT, qu’aprés que le Tribunal eut visité la zone litigieuse, examiné
les documents et les cartes qui lui ont été présentés, et entendu les plaidoyers
et les répliques ainsi que les explications qui lui ont été fournies sur sa demande,
les débats ont été déclarés clos dans la séance du 18 octobre 1909;

CoNsIDERANT, en ce qui concerne linterprétation de certaines expressions
dont s’est servi la Convention et sur lesquelles les deux Parties, au cours des
débats, ont émis des opinions différentes,

que — en premier lieu —le Tribunal est d’avis, que la clause d’aprés
laquelle il déterminera la ligne frontiére dans la mer jusqu’d la limite des eaux
territoriales n’a d’autre but que d’exclure I’éventualité d’une détermination in-
compleéte, qui, dans I’avenir, pourrait étre cause d’un nouveau litige de frontiére;

que, de toute évidence, il a été absolument étranger aux intentions des
Parties de fixer d’avance le point final de la frontiére, de sorte que le Tribunal
n’aurait qu’a déterminer la direction entre deux points donnés;

que — en second lieu — la clause, d’apreés laquelle les lignes, limitant la
zone, qui peut étre 'objet du litige par suite des conclusions des Parties, ne
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doivent pas éire tracées de fagon & comprendre, ni des iles, ni des ilots, ni des 1écifs, qui
ne sont pas constamment saus I’eau ne saurait étre interprétée de maniére a impliquer,
que des iles, ilots et récifs susindiqués devraient étre pris nécessairement comme
points de départ pour la détermination de la frontiére;

ConsmERANT donc que, sous les deux rapports susmentionnés, le Tribunal
conserve toute sa liberté de statuer sur la frontiére dans les bornes des prétentions
respectives;

ConsipERANT, que d’aprés les termes de la Convention, la tiche du Tribunal
consiste & déterminer la ligne fronti¢re dans les eaux a partir du point indiqué
sous XVIII, sur la carte annexée au projet des Commissaires Norvégiens et
Suédois du 18 aoiit 1897, dans la mer, jusqu’a la limite des eaux territoriales;

CoONSIDERANT, quant 4 la question «si la ligne frontiére doit étre considérée,
soit entiérement soit en partie, comme fixée par le Traité de délimitation de
1661 avec la carte y annexée »,

que la réponse A cette question doit &tre négative, du moins en ce qui concerne
la ligne frontiére au deld du point A sur la carte susindiquée;

CoNSIDERANT que la situation exacte, que le point A occupe sur cette carte
ne peut étre précisée d’une maniére absolue, mais que, en tout cas, il correspond
A un point situé entre le point XIX et le point XX, comme ces deux points
seront fixés ci-aprés;

ConsipERANT que les Parties en litige sont d’accord en ce qui concerne la
ligne frontiére du point indiqué sous XVIII sur la carte du 18 aout 1897
Jusqu’au point indiqué sous XIX dans les conclusions suédoises;

ConsIDERANT que, en ce qui concerne la ligne frontiére du dit point XIX
Jjusqu’a un point indiqué sous XX sur des cartes annexées aux mémoires, les
Parties sont également d’accord, sauf la seule différence dépendant de la question
de savoir si, pour déterminer le point XX, il faut prendre les Heiefluer ou bien
le Heieknub comme point de départ du coté norvégien;

CoNsSIDERANT, A ce sujet,

que les Parties ont adopté, en pratique du moins, le principe du partage par
la ligne médiane, tirée entre les iles, ilots et récifs, situés des deux cotés et n’étant
pas constamment submergés, comme ayant été, A leur avis, le principe qui
avait été appliqué en de¢a du point A, par le Traité de 1661;

qu’une adoption de principe inspirée par de pareils motifs — abstraction
faite de la question, si le principe invoqué a été réellement appliqué par ledit
traité — doit avoir pour conséquence logique-que, en I’appliquant de nos jours,
on tienne compte en méme temps des circonstances de fait ayant existé a

I’époque du traité;

ConsmERANT que les Heiefluer sont des récifs dont, 2 un degré suffisant de
certitude, on peut prétendre que, au temps du traité de délimitation de 1661, ils
n’émergeaient pas de 'eau,

que, par conséquent,  cette époque 14 ils n’auraient pu servir comme point
de départ pour une délimitationde frontiére;

ConspERANT donc que, au point de vue mentionné plus haut, le Heieknub
doit étre préféré aux Heiefluer;

ConsmERANT que le point XX étant fixé, il reste & déterminer la ligne
frontiére a partir de ce point XX jusqu’a la limite des eaux territoriales;

ConsmERANT que le point XX est situé, sans aucun doute, au dela du point A,
indiqué sur la carte annexée au Traité de délimitation de 1661 ;
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ConsIDERANT que la Norvége a soutenu la thése, qui du reste n’a pas été
rejetée par la Suéde, que par le seul fait de la paix de Roskilde en 1658 le
territoire maritime dont il s’agit a été partagé automatiquement entre Elle et
la Suéde;

CoNsIDERANT que le Tribunal se rallie complétement A cette opinion;

CONSIDERANT que cette opinion est conforme aux principes fondams=ntaux
du droit des gens, tant ancien que moderne, d’aprés lesquels le territoire mari-
time est une dépendance nécessaire d'un territoire terrestre, ce dont il suit,
qu’au moment que, en 1658, le territoire terrestre nommé le Bohuslan fut cédé
a la Suede, le rayon de territoire maritime formant la dépendance inséparable
de ce territoire terrestre dut faire automatiquement partie de cette cession;

CoNsIDERANT que de ce raisonnement il résulte, que, pour constater quelle
peut avoir été la ligne automatique de division de 1658, il faut avoir recours
aux principes de droit en vigueur a cette époque;

ConsIDERANT que la Norvége prétend, que, en dega de la ligne Koster-Tisler
le principe des documents de frontiére de 1661 ayant été que la frontiére devrait
suivre la ligne médiane entre les iles, ilots et récifs des deux cotés, le méme
principe doit étre appliqué quant a la frontiére au dela de cette ligne;

ConsIDERANT qu’il n’est pas établi, que la ligne de frontiére déterminée par
le traité et tracée sur la carte de délimitation ait été basée sur ce principe;

qu’il y a des détails et des particularités dans la ligne suivie, qui font méme
surgir des doutes sérieux a ce sujet;

que, méme si ’on admettait pour la ligne de frontiére déterminée par le
traité, ’existence de ce principe, il ne s’ensuivrait pas que le méme principe
aurait du étre appliqué pour la détermination de la frontiére dans le territoire
extérieur;

CoNSIDERANT, A ce sujet,

que le Traité de délimitation de 1661 et la carte de ce traité font commencer la
ligne de fronti¢re entre les iles de Koster et de Tisler;

que, en déterminant la ligne de frontiére, on est allé dans la direction de la
mer vers la cote et non de la cote vers la mer;

que l'on ne saurait donc méme parler d’une continuation possible de cette
ligne de frontiére dans la direction vers le large;

que, par conséquent, le trait-d’union manque pour pouvoir présumer, sans
preuve décisive, P’application simultanée du méme principe aux territoires
situés en dega et A ceux situés au dela de la ligne Koster-Tisler;

CoNSIDERANT en outre,

que ni le traité de délimitation, ni la carte y appartenant ne font mention
d’iles, ilots ou récifs situés au dela de la ligne Koster-Tisler;

que donc, pour rester dans les intentions probables de ces documents, il faut
faire abstraction de tels iles, ilots et récifs;

CONSIDERANT en plus,

que le territoire maritime, correspondant A une zone d'une certaine largeur,
présente de nombreuses particularités qui le distinguent du territoire terrestre
et des espaces maritimes plus ou moins complétement environnés de ces
territoires;

CoONSIDERANT au méme sujet encore,

que les régles sur le territoire maritime ne sauraient servir de directives pour
la détermination de la frontiére entre deux pays limitrophes, d’autant moins
qu'il s’agit dans 'espéce de la détermination d’une frontiére, qui doit s’étre



160 NORVEGE/SUEDE

automatiquement tracée en 1658, tandis que les régles invoquées datent de
siécles postérieurs;

qu’il en est de méme pour les régles du droit interne Norvégien, concernant
la délimitation soit entre les propriétés privées, soit entre les unités administratives;

CONSIDERANT que, par tous ces motifs, on ne saurait adopter la méthode
d’aprés laquelle la Norvége a proposé de déterminer la frontiere du point XX
jusqu’a la limite territoriale;

CONSIDERANT que le principe d’une ligne médiane a tirer au milieu des terres
habitées ne trouve pas d’appui suffisant dans le droit des gens en vigueur au
XVIIe siécle;

ConsmERANT qu’il en est de méme pour le principe du thalweg ou du chenal
le plus important, principe dont ’application a4 ’espéce ne se trouve pas non
plus établie par les documents invoqués a cet effet;

CoNsmERANT que 1'on est bien plus en concordance avec les idées'du XV1Ie
siécle et avec les notions de droit en vigueur a cette époque en admettant que
la division automatique du territoire en question a du s’effectuer d’apres la
direction générale du territoire terrestre duquel le territoire maritime formait
une appartenance et, en appliquant par conséquent, pour arriver 4 une déter-

mination légitime et justifiée de la frontiére, de nos jours ce méme principe;

CONSIDERANT que, par suite, la ligne automatique de partage de 1658 doit
étre déterminée, ou — ce qui en d’autres termes est exactement la méme chose —
le partage d’aujourd’hui doit étre fait en tragant une ligne perpendiculairement
A la direction générale de la céte, tout en tenant compte de la nécessité d’indiquer
la frontiére d’une maniére claire et indubitable et d’en faciliter, autant que
possible, Pobservation de la part des intéressés;

CoNSIDERANT que, pour savoir quelle est cette direction, il faut, d’une
maniére égale tenir compte de la direction de la cote située des deux cotés de
la frontiére;

CoNsmERANT que la direction générale de la cote, d’aprés 'expertise cons-
ciencieuse du Tribunal, décline du vrai Nord d’environ 20 degrés vers I’Ouest;

que, par conséquent, la ligne perpendiculaire doit se diriger vers ’Ouest, a
environ 20 degrés au Sud;

ConsinERANT que les Parties sont d’accord a4 reconnaitre le grand incon-
vénient qu’il y aurait a tracer la ligne frontiére 4 travers des bancs importants;

qu’une ligne de frontiére, tracée du point XX dans la direction de I'Ouest,
4 19 degrés au Sud, éviterait complétement cet inconvénient puis qu’elle passerait
juste au Nord des Grisbadarna et au Sud des Skjéttegrunde et qu’elle ne
couperait non plus aucun autre banc important;

que, par conséquent, la ligne frontiére doit étre tracée du point XX dans la
direction de I’Ouest, a 19 degrés au Sud, de maniére qu’elle passe au milieu
des bancs Grisbadarna d’un coté et des bancs Skjottegrunde de 'autre;

CoNsIDERANT que, bien que les Parties n’aient pas indiqué de marques
d’alignement pour une ligne de frontiére ainsi tracée, il y a lieu de croire que
ce ne soit pas impossible d’en trouver;

ConsiDERANT d’autre part que, le cas échéant, on pourrait avoir recours a
d’autres méthodes connues de marquer la frontiére;
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CoONSIDERANT qu’une démarcation qui attribue les Grisbadarna 3 la Suéde se
trouve appuyée par I’ensemble de plusieurs circonstances de fait, qui ont été
relevées aux cours des débats, et dont les principales sont les suivantes:

a) la circonstance que la péche aux homards aux bas-fonds de Grisbadarna
a été exercée depuis un temps bien plus reculé, dans une bien plus large mesure
et avec un bien plus grand nombre de pécheurs par les ressortissants de la
Suéde que par ceux de la Norvége;

) la circonstance que la Suéde a effectué dans les parages de Grisbadarna,
surtout dans les derniers temps, des actes multiples émanés de sa conviction
que ces parages étaient suédois, comme, par exemple, le balisage, le mesurage
de la mer et 'installation d’un bateau-phare, lesquels actes entrainaient des
frais considérables et par lesquels elle ne croyait pas seulement exercer un droit
mais bien plus encore accomplir un devoir; tandis que la Norvége, de son propre
aveu, sous ces divers rapports s’est souciée bien moins ou presque pas du tout de
ces parages;

CONSIDERANT, en ce qui concerne la circonstance de fait mentionnée sous a,

que, dans le droit des gens, c’est un principe bien établi, qu’il faut s’abstenir
autant que possible de modifier I’état des choses existant de fait et depuis
longtemps;

que ce principe trouve une application toute particuliére lorsqu’il s’agit
d’intéréts privés, qui, une fois mis en souflrance, ne sauraient étre sauvegardés
d’une maniére efficace méme par des sacrifices quelconques de I’Etat, auquel
appartiennent les intéressés;

que c’est la péche aux homards, qui, aux bancs de Grisbadarna, est de beau-
coup la plus importante et que c’est surtout cette péche qui donne aux bancs
leur valeur, comme place de péche;

que, sans conteste, les Suédois ont été les premiers 3 pécher aux homards a
P’aide des engins et des embarcations nécessaires pour I’exercice de la péche
aussi loin dans la mer que sont situés les bancs en question;

que la péche en général a plus d’importance pour les habitants de Koster
que pour ceux de Hvaler et que, au moins jusqu’a un temps assez peu reculé,
ceux-ci se sont adonnés plutdt A la navigation qu’a la péche;

que de ces diverses circonstances il ressort déja avec une probabilité équiva-
lente a4 un haut degré de certitude, que les Suédois ont, beaucoup plus tot et
d’une maniére beaucoup plus efficace que les Norvégiens, exploité les bancs en
question;;

que les dépositions et les déclarations des témoins sont en général en pleine
concordance avec cette conclusion;

que, également, la Convention d’arbitrage est en pleine concordance avec la
méme conclusion;

que, d’aprés cette convention, il existe une certaine connexité entre la jouis-
sance de la péche des Grisbadarna et I’entretien du bateau-phare et que, la
Suéde étant obligée d’entretenir le bateau-phare aussi longtemps que continuera
I’état actuel, cela démontre que, d’aprés les raisons de cette clause la jouissance
principale en revient aujourd’hui a la Suéde;

CONSIDERANT, en ce qui concerne les circonstances de fait, mentionnés sous b,

Quant au balisage et au stationnement d'un bateau-phare,

que le stationnement d’un bateau-phare, nécessaire a la sécurité de la naviga-
tion dans les parages de Grisbadarna, a été effectué par la Suéde sans rencontrer
de protestation et sur l'initiative méme de la Norvége et que, également,
PPétablissement d’un assez grand nombre de balises y a été opéré sans soulever
des protestations;
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que ce bateau-phare et ces balises sont maintenus toujours par les soins et
aux frais de la Suéde;

que la Norvége n’a pris de mesures en quelque maniére correspondantes
qu’en y plagant a4 une époque postérieure au balisage et pour un court laps de
temps une bouée sonore, dont les frais d’établissement et d’entretien ne pourraient
méme étre comparés a ceux du balisage et du bateau-phare;

que de ce qui précéde ressort que la Suéde n’a pas douté de son droit aux
Grisbadarna et qu’Elle n’a pas hésité d’encourir les frais incombant au pro-
priétaire et possesseur de ces bancs jusque méme 4 un montant trés-considérable;

Quant aux mesurages de mer,

que la Suéde a procédé la premiére et une trentaine d’années avant le com-
mencement de toute contestation, a des mesurages exacts, laborieux et coiiteux
des parages de Grisbadarna, tandis que les mesurages faits quelques années plus
tard par les soins de la Norvége n’ont méme pas atteint les limites des mesurages
Suédois;

ConsiDERANT donc qu’il n’est pas douteux du tout que I'attribution des
bancs de Grisbadarna a la Suéde est en parfaite concordance avec les circons-
tances les plus importantes de fait;

CoNSIDERANT, qu’une démarcation, qui attribue les Skjottegrunde — la
partie la moins importante du territoire litigieux — a la Norvége se trouve
suffisamment appuyée, de son c6té, par la circonstance de fait sérieuse que,
quoiqu’on doive conclure des divers documents et témoignages, que les pécheurs
Suédois — comme il a été dit plus haut — ont exercé la péche dans les parages
en litige depuis un temps plus reculé, dans une plus large mesure et en plus
grand nombire, il est certain d’autre part que les pécheurs Norvégiens n’y ont
été jamais exclus de la péche;

que, en outre, il est avéré qu’aux Skjottegrunde, les pécheurs Norvégiens ont
presque de tout temps, et d’'une maniére relativement bien plus efficace qu’aux
Grisbadarna, pris part 4 la péche aux homards.

PaAr cEs MOTIFs,

Le Tribunal décide et prononce:

Que la frontiére maritime entre la Norveége et la Suéde, en tant qu’elle n’a
pas été réglée par la Résolution royale du 15 mars 1904 est déterminée comme
suit:

du point XVIII, situé comme il est indiqué sur la carte annexée au projet
des commissaires Norvégiens et Suédois du 18 aoit 1897, une ligne droite est
tracée au point XIX, formant le point de milieu d’une higne droite tirée du
récif le plus septentrional des Roskiren au récif le plus méridional des Svartskjar,
celui qui est muni d’une balise.

du point XIX ainsi fixé une ligne droite est tracée au point XX, formant le
point de milieu d’une ligne droite tirée du récif le plus septentrional du groupe
des récifs Stora Drammen au récif le Hejeknub situé au Sud-est de I'ile Heja,

du point XX une ligne droite est tracée dans une direction Ouest, 19 degrés
au Sud, laquelle ligne passe au milieu entre les Grisbadarna et le Skjottegrund
Sud et se prolonge dans la méme direction jusqu’a ce qu’elle aura atteint la
mer libre.

Farr 4 La Haye, le 23 octobre 1909 dans I’Hotel de la Cour permanente
d’Arbitrage.

Le Président: J. A. LOEFF
Le Secrétaire général : Michiels vaN VERDUYNEN
Le Secrétaire: ROELL



DOCUMENTS ADDITIONNELS

REsoLUTION DE SA MAJESTE ROYALE, bU 26 MARs 1904, aAvec LE ProTocoLE
pU 15 MARs 1904, AYANT TRAIT A LA DETERMINATION DE L’ETENDUE D’UNE
CERTAINE PARTIE DE LA FRONTIERE MARITIME ENTRE LA SUERDE ET LA NORVEGE!

Par rapport au protocole suivant du Conseil d’Etat mixte norvégien et
suédois du 15 mars 1904, ainsi qu’a I’extrait du protocole du Conseil d’Etat
ayant trait aux matiére civiles de ce jour, Sa Majesté royale, par la présente,
autorise le Riksdag a proposer que la question de I’étendue de la frontiére
maritime entre la Suéde et la Norvége, du point 18, mentionné dans ledit pro-
tocole, 4 la mer, jusqu’a la limite de la frontiére territoriale, soit renvoyée a la
décision d’un tribunal d’arbitrage spécial, conformément au texte des protocoles.

Les autorités du Riksdag désigneront un comité chargé de diriger I’examen
des actes; et avec toute Sa grice et Sa bienveillance royale, Sa Majesté reste &
toujours bien disposée envers le Riksdag.

En I’absence de Sa Majesté, mon Treés gracieux Roi et Seigneur

GUSTAVE

Hjalmar WESTRING

PROTOCOLE CONSIDERE PAR LE CONSEIL D’ETAT MIXTE NORVEGIEN ET SUEDOIS,
EN PRESENCE DE SON ALTESSE RovALE LE PRINCE REGENT HERITIER DE LA
COURONNE, AU CHATEAU DE CHRISTIANA, LE 15 MARs 19041

Présents: Son Excellence le Ministre d’Etat, M. Hagerup, Son Excellence
le Ministre d’Etat, M. Ibsen, Son Excellence le Ministre d’Etat, M. Bostrom,
Son Excellence le Ministre des Affaires Etrangéres, M. Lagerheim, les Conseil-
lers d’Etat: M. Kildal, M. Strugstad, M. Hauge, M. Schoning, M. Vogt,
M. Mathiesen, et le Conseiller d’Etat suédois, M. Westring.

Le Chef du Département du Commerce et de I'Industrie, le Conseiller d’Etat
M. Schéning soumit ce que suit:

Le Département prend la liberté de présenter certaines considérations concer-
nant des mesures ayant trait 4 une détermination plus exacte des frontiéres
nationales dans les eaux entre la Norvége et la Suede.

Les frontiéres maritimes entre les deux pays, partant de V'intérieur du Idefjard
et se prolongeant 4 la mer furent déterminées en vertu d’une Convention de
délimitation conclue le 26 octobre 1661, exécutée conformément au Traité de

1 J. B. Scott, ibid., p. 141.
2 J. B. Scott, ibid., p. 142.
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paix de Roskilde du 26 février/9 mars 1658, et a celui de Copenhague du 27 mars/
6 juin 1660.

Dans l'intervalle, une grande incertitude s’éleva au sujet de plusieurs points
de la ligne fronti¢re, en raison du fait que pendant la longue période de 1661 a
1897, aucune levée hydrographique des lieux, ni aucune investigation ne furent
faites en commun par les deux Etats. En 1897, le Département de I'Intérieur de
la Norveége et le Département suédois des Affaires civiles prirent certaines mesures
en vue de déterminer la direction exacte de cette partie de la frontiere; et au
mois d’aoiit de la méme année, deux commissaires norvégiens, ainsi que deux
commissaires suédois se réunirent pour faire une recherche approfondie des archives,
ainsi que pour visiter les lieux, etc., afin de présenter un projet tendant 4 déter-
miner la ligne frontiere entre la Norvege et la Suéde, et pour la tracer sur les
cartes, de l'intérieur d’Idefjard a la mer.

Le Secrétaire de bureau, M. Hroar Olsen et le Commandant A. Rieck furent
désignés comme commissaires pour la Norvege; le Commandant E. Oldberg et
M. le Juge H. Westring, comme commissaires suédois.

Comme résultat de leurs travaux et de leurs recherches, les commissaires
présenterent le 18 aoat 1897, le « Projet de la Commission royale suédoise et
norvégienne pour déterminer la frontiére maritime entre la Norvége et 1a Suede,
de lintérieur d’Idefjard 4 la mer ».

Les quatre commissaires, ainsi qu’ils le témoignent dans ce document, arrvérent
a une conclusion unanime en ce qui concerne la ligne fronti¢re partant de I'in-
térieur d’Idefjard et atteignant un point placé entre la bouée Jyete (norvégienne)
et une petite ile située au nord-ouest de Narro Hellsé (appartenant 4 la
Suide), point qui porte le numéro 18 sur une carte annexée au projet, de telle
fagon que le Helleholmen est transféré a la Suéde, et le Knivsoarna a la Norvege.

En ce qui concerne la longueur de la ligne frontiére dudit point 18 4 la mer,
aucun accord ne fut conclu par la Commission. Les membres norvégiens et
suédois soumirent leurs conclusions respectives ayant trait 4 cette section, et par
lesquelles le Grisbadarna, ainsi que quelques bancs et bas-fonds situés au nord
de Koster devaient étre respectivement attribués, soit a la Norvége, soit a la
Suede.

Les projets des Commissaires, ainsi que deux cartes qui s'y rapportent, sont
annexés ci-apres.

Le Département est d’avis que la ligne proposée par la Commission norvégienne
et suédoise, reliant I'intérieur d'Idefjard au point 18, ainsi qu’elle est indiquée sur
la carte annexée, doit &tre considérée comme la ligne frontiére correcte.

Vu que pour la description plus détaillée de cette ligne, on fait renvoi au projet
des Cornmissaires, le Département se permet de recommander 4 Votre Majesté
d’approuver cette ligne comme étant la frontiére correcte entre les deux royaumes.

S’il plajt 4 Votre Majesté de prendre une décision conformément 2 cette
recommandation, le Département suppose que la proclamation royale ayant trait
a la ligne frontitre convenue, sera, dans la suite, promulguée par le Conseil
d’Etat de chacun des deux royaumes.

En outre, il faut observer qu’il serait important de démarquer le plus tét
possible cette section de la ligne frontiére. Il semblerait plus avantageux qu’un
Commissaire de chaque royaume soit désigné pour entreprendre cette démar-
cation, et le Département recommande, en conséquence, 2 Votre Majesté de
donner son approbation 4 cette proposition, qui consiste en ce que le Conseil
d’Etat de chacun des deux royaumes désigne respectivement un Commissaire
norvégien et un Commissaire suédois.
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Ainsi qu’on I’a indiqué plus haut, les Comrmissaires norvégien et suédois n’ont
pu tomber d’accord au sujet de la rectification de I’étendue de la frontiére du dit
point 18 a la mer.

Ci-apres est donnée une présentation plus détaillée des conclusions des parties
norvégienne et suédoise, ayant trait a la ligne frontiére litigieuse.

LE POINT DE VUE NORVEGIEN

A partir du point 18, placé entre la bouée Jyete et une petite ile située au nord-
ouest de Narra Hellss, la ligne doit se prolonger directement 4 la mer en passant
par un point situé au milieu d’une ligne droite reliant 'extrémité méridionale,
Kléveren, de celle des iles norvégiennes de Tisler, située le plus au sud 4 'extrémité
septentrionale de I'ile Nord Koster (suédoise), de telle fagon que la ligne frontiére
passe par Batshake, et que toutes les iles situées au nord de cette ligne, y compris
les Grisbadarna, restent a la Norvége.

Cette ligne est tracée en couleur rouge sur la carte des Commissaires, et ledit
point situé entre Kloveren et I'ile de Koster est indiqué par le numéro 19.

LE POINT DE VUE sUEDOIS

A partir du point 18, la ligne frontiere doit étre tracée en ligne droite, allant
a la mer en passant par un point situé a environ 300 métres au nord de Réskaren,
et par conséquent, 4 peu prés i mi-chemin entre les Grisbadarna et le Skitte-
grund, de telle fagon que toutes les iles au sud de cette ligne, eau et terre, y
compris les Grisbadarna, restent a la Sueéde.

Sur la carte des Commissaires cette ligne est indiquée en couleur jaune, et ledit
point situé au nord de Réskaren est indiqué par le numéro 19.

Ce Département se permet de proposer respectueusement de soumettre la
question de la frontiére litigieuse 4 la décision d’un Tribunal d’arbitrage spécial,
aprés avoir obtenu l'assentiment des représentants des deux royaumes en la
matiere, et d’observer la procédure suivante:

Les Conseils d’Etat de chacun des deux royaumes désigneront respectivement
deux juges.

Les juges ainsi désignés s’accorderont sur le choix d’un cinquiéme juge qui
fonctionnera en méme temps en qualité de président du Tribunal. En cas de
désaccord, le choix du cinquiéme membre sera soumis 4 la décision du Chef d’un
Etat étranger, sur la demande que pourrait lui adresser Votre Majesté a cet effet.

Les régles de procédure, les délibérations, ainsi que le si¢ge du Tribunal seront
érablis par les juges.

La décision du Tribunal, diment annoncée, ayant trait a la ligne frontiére
litigieuse sera obligatoire pour les deux parties.

Chacun des deux royaumes supportera les frais de ses représentants; les frais
du cinquitme membre, etc., seront supportés en parties égales par les deux
royaumes.

Conformément a ce qui précéde, le Département prend la liberté de soumettre
respectueusement:
Afin que Votre Majesté puisse gracieusement décider:

1. Que la ligne frontiére entre la Norvége et la Suéde, telle qu’elle est pro-
posée par la Commission mixte norvégienne et suédoise de 1897, reliant Pex-
trémité supérieure du Idefjard au point 18, ainsi qu’elle est tracée sur les deux
cartes 'annexées, soit approuvée conformément au projet des Commissaires;

2. Que la démarcation de ladite ligne frontiére soit entreprise par les Com-
missaires désignés a cet effet, un de chaque royaume;
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3. Que les questions ayant trait aux lignes frontiéres entre la Norvege et la
Suéde, du point 18 susmentionné a la mer, jusqu’a la limite de la frontiére
territoriale, soient soumises i la décision d’un Tribunal d’arbitrage spécial,
conformément a ce qui a été déclaré plus haut, et avec I’assentiment des représen-
tants des deux royaumes.

Les membres suédois du Conseil d’Etat sont d’accord avec ce qui a été soumis
plus haut par le rapporteur, ayant trait 4 ’approbation des lignes frontiéres
proposées par les Commissaires suédois et norvégiens, reliant I’extrémité
supérieure de Idefjard au point 18, y compris la démarcation de la ligne frontiére.

En ce qui concerne la section de la ligne frontiére du point 18 4 la mer, jusqu’a
la frontiére territoriale, ces membres remarquent que dans plusieurs déclarations
recues ayant trait 4 cette question, des suggestions ont été faites relativement a
la frontiere, d’apres lesquelles cette ligne serait placée en partie encere plus au
nord que celle proposée par les Commissaires suédois. En exprimant a I’égard
de ce qui précéde 'opinion que le projet de soumettre a un Tribunal d’arbitrage
spécial la décision regardant la question de la position de la ligne frontiére dans
cette section, puisse donner aux deux parties I’occasion de présenter au Tribunal
les demandes qu’elles jugent nécessaires en 1’espéce, ces membres se rallient au
projet du rapporteur, méme en ce qui concerne cette partie de la question.

Les membres norvégiens n’ont et aucune objection a faire au rapport sus-
mentionné, qui correspondait a ce qui avait déja été considéré comme admis par
la partie norvégienne.

Plaise 4 Votre Majesté, Prince régent héritier de la couronne, d’approuver,
conformément a ce que les membres du Conseil d’Etat recommandent ainsi,
le projet soumis par le Chef du Département du Commerce et de I’Industrie
de la Norvége.
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1 As the full text of this compromis is given in the award, it is not printed again
under a special heading.
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SYLLABUS !

The treaty of peace of 1783 between Great Britain and the United States
stipulated that inhabitants of the United States should continue to exercise the
privileges theretofore enjoyed in common with British subjects in the fisheries of
Newfoundland, Labrador, and other parts of the North Atlantic Coast.

Great Britain regarded this treaty as abrogated by the war of 1812, whereas
the United States considered it as only suspended by and during the war.
However, on October 20, 1818, a new treaty was signed, article | of which
defined the rights and obligations of inhabitants of the United States as to
fishing in certain parts of British north Atlantic coast waters.? Diflerences
arose as to the scope and meaning of this article. Beginning with the seizure
of American fishing vessels in 1821-2, the controversy over fishing rights
continued in more or less menacing form until 1905 when, on account of the
severe restrictive legislation by Newfoundland, affairs reached a critical stage.
Negotiations were begun looking to a settlement, and in 1906 a modus vivendi 3
covering the fishing season of 1906-7 was agreed upon by the two Governments
for the purpose of allaying friction until some definite adjustment could be
reached. The modus was renewed for the fishing seasons of 1907-8,* 1908-9 3
and 1909-10,° and on January 27, 1909, a compromis was signed submitting
the controversy to the Permanent Court of Arbitration at The Hague. A
tribunal was created composed of the following members of the panel of the
court: Heinrich Lammasch, of Austria-Hungary; A. F. de Savornin Lohman,
of Holland ; George Gray, of the United States; Louis M. Drago, of Argentine;
and Sir Charles Fitzpatrick, of Great Britain. The session of the tribunal began
June 1, 1910, ended August 12, 1910. The decision which was rendered on
7 September 1910, dealt with seven questions put to the Tribunal by the
compromis.

Y The Hague Court R:ports, edited by J. B. Scott, Carnegie Endowment for Inter-
national Peace, New York, Oxford Universtiy Press, st series, 1916, p. 141.

2 For the text of this article, see infra., p. 173.

3 See wnfra., p. 212,

* See infra., p. 215.

5 See infra., p. 217.

¢ See infia., p. 221.






AWARD OF THE TRIBUNAL OF ARBITRATION IN THE QUESTION
RELATING TO THE NORTH ATLANTIC COAST FISHERIES,
THE HAGUE, 7 SEPTEMBER, 19101

Interprétation des traités — Détermination des effets d’un traité autorisant les
nationaux d’un Etat a exercer leur activité dans le domaine géographique d’un
autre Etat — Compétence territoriale de ’Etat — Principe de 'indépendance de
I’Etat — Devoir de I’Etat d’exécuter de bonne foi ses obligations conventionnelles —
Sanctions ordinaires du droit international — Extinction des traités par I’effet de
la guerre — Liberté de péche — Droit économique — Servitude internationale —
Condition juridique de la mer territoriale — Etendue de la mer territoriale —
Condition juridique des baies — Baies historiques — Reliche forcée.

PREAMBLE

WHEREAS a Special Agreement between the United States of America and
Great Britain, signed at Washington the 27th January, 1909, and confirmed
by interchange of Notes dated the 4th March, 1909, was concluded in con-
formity with the provisions of the General Arbitration Treaty between the
United States of America and Great Britain, signed the 4th April, 1908, and
ratified the 4th June, 1908;

AND WHEREAS the said Special Agreement for the submission of questions
relating to fisheries on the North Atlantic Coast under the general treaty of
arbitration concluded between the United States and Great Britain on the
4th day of April, 1908, is as follows:

Article I

WHEREAs by Article I of the Convention signed at London on the 20th day
of October, 1818, between Great Britain and the United States, it was agreed
as follows:

WHEREAs differences have arisen respecting the liberty claimed by the
United States for the Inhabitants thereof, to take, dry and cure Fish on
Certain Coasts, Bays, Harbours and Creeks of His Britannic Majesty's
Dominions in America, it is agreed between the High Contracting Parties,
that the Inhabitants of the said United States shall have forever, in common
with the Subjects of His Britannic Majesty, the Liberty to take Fish of
every kind on that part of the Southern Coast of Newfoundland which
extends from Cape Ray to the Rameau Islands, on the Western and Northern
Coast of Newfoundland, from the said Cape Ray to the Quirpon Islands, on
the shores of the Magdalen Islands, and also on the Coasts, Bays, Harbours,
and Creeks from Mount Joly on the Southern Coast of Labrador, to and

! Permanent Court of Arbitration, North Atlantic Coast Fisheries Tribunal of
Arbitration constituted under a Special Agreement signed at Washington, Fanuary 27th, 1909,
between the United States of America and Great Britain, The Hague, 1910, p. 104.
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through the Straits of Belleisle and thence Northwardly indefinitely along
the Coast, without prejudice, however, to any of the exclusive Rights of the
Hudson Bay Company; and that the American Fishermen shall also have
liberty forever, to dry and cure Fish in any of the unsettled Bays, Harbours
and Creeks of the Southern part of the Coast of Newfoundland hereabove
described, and of the Coast of Labrador; but so soon as the same, or any
Portion thereof, shall be settled, it shall not be lawful for the said Fishermen
to dry or cure Fish at such Portion so settled, without previous agreement
for such purpose with the Inhabitants, Proprietors, or Possessors of the
ground. — And the United States hereby renounce forever, any Liberty
heretofore enjoyed or claimed by the Inhabitants thereof, to take, dry, or
cure Fish on, or within three marine Miles of any of the Coasts, Bays, Creeks,
or Harbours of His Britannic Majesty’s Dominions in America not included
within the above-mentioned limits; provided, however, that the American
Fishermen shall be admitted to enter such Bays or Harbours for the purpose
of Shelter and of repairing Damages therein, of purchasing Wood, and of
obtaining Water, and for no other purpose whatever. But they shall be
under such Restrictions as may be necessary to prevent their taking, drying
or curing Fish therein, or inany other manner whatever abusing the Privileges
hereby reserved to them.

AND, wHEREAS, differences have arisen as to the scope and meaning of the
said Article, and of the liberties therein referred to, and otherwise in respect
of the rights and liberties which the inhabitants of the United States have or
claim to have in the waters or on the shores therein referred to:

It is agreed that the following questions shall be submitted for decision to a
tribunal of arbitration constitutesd as hereinafter provided:

Question 1. — To what extent are the following contentions or either of them
justified?

It is contended on the part of Great Britain that the exercise of the liberty
to take fish referred to in the said Article, which the inhabitants of the United
States have forever in common with the subjects of His Britannic Majesty, is
subject, without the consent of the United States, to reasonable regulation by
Great Britain, Canada, or Newfoundland in the form of municipal laws,
ordinances, or rules, as, for example, to regulations in respect of (1) the hours,
days, or seasons when fish may be taken on the treaty coasts; (2) the method,
means, and implements to be used in the taking of fish or in the carrying on of
fishing operations on such coasts; (3) any other matters of a similar character
relating to fishing; such regulations being reasonable, as being, for instance:

(a) Appropriate or necessary for the protection and preservation of such
fisheries and the exercise of the rights of British subjects therein and of the
liberty which by the said Article I the inhabitants of the United States have
therein in common with British subjects;

(b) Desirable on grounds of public order and morals;

(¢) Equitable and fair as between local fishermen and the inhabitants of the
United States exercising the said treaty liberty and not so framed as to give
unfairly an advantage to the former over the ldtter class.

It is contended on the part of the United States that the exercise of such
liberty is not subject to limitations or restraints by Great Britain, Canada, or
Newfoundland in the form of municipal laws, ordinances, or regulations in
respect of (1) the hours, days, or seasons when the inhabitants of the United
States may take fish on the treaty coasts, or (2) the method, means and imple-
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ments used by them in taking fish or in carrying on fishing operations on such
coasts, or (3) any other limitations or restraints of similar character

(a) Unless they are appropriate and necessary for the protection and preser-
vation of the common rights in such fisheries and the exercise thereof; and

(b) Unless they are reasonable in themselves and fair as between local
fishermen and fishermen coming from the United States, and not so framed as
to give an advantage to the former over the latter class; and

(¢) Unless their appropriateness, necessity, reasonableness, and fairness be
determined by the United States and Great Britain by common accord and
the United States concurs in their enforcement.

Question 2. Have the inhabitants of the United States, while exercising the
liberties referred to in said Article, a right to employ as members of the fishing
crews of their vessels persons not inhabitants of the United States?

Question 3. Can the exercise by the inhabitants of the United States of the
liberties referred to in the said Article be subjected, without the consent of the
United States, to the requirements of entry or report at custom-houses or the
payment of light or harbour or other dues, or to any other similar requirement
or condition or exaction?

Question 4. Under the provision of the said Article that the American fisher-
men shall be admitted to enter certain bays or harbours for shelter, repairs, wood,
or water, and for no other purpose whatever, but that they shall be under such
restrictions as may be necessary to prevent their taking, drying, or curing fish
therein or in any other manner whatever abusing the privileges thereby reserved
to them, is it permissible to impose restrictions making the exercise of such
privileges conditional upon the payment of light or harbour or other dues, or
entering or reporting at custom-houses or any similar conditions?

“

Question 5. From where must be measured the ‘ three marine miles of any
of the coasts, bavs, creeks, or harbours * referred to in the said Article?

Question 6. Have the inhabitants of the United States the liberty under the
said Article or otherwise to take fish in the bays, harbours, and creeks on that
part of the southern coast of Newfoundland which extends from Cape Ray to
Rameau Islands, or on the western and northern coasts of Newfoundland from
Cape Ray to Quirpon Islands, or on the Magdalen Islands?

Question 7. Are the inhabitants of the United States whose vessels resort to
the treaty coasts for the purpose of exercising the liberties referred to in Article 1
of the treaty of 1818 entitled to have for those vessels, when duly authorized by
the United States in that behalf, the commercial privileges on the treaty coasts
accorded by agreement or otherwise to United States trading-vessels generally?

Article I

Either Party may call the attention of the Tribunal to any legislative or
executive act of the other Party, specified within three month of the exchange
of notes enforcing this agreement, and which is claimed to be inconsistent with
the true interpretation of the Treaty of 1818; and may call upon the Tribunal
to express in its award its opinion upon such acts, and to point out in what
respects, if any, they are inconsistent with the principles laid down in the award
in reply to the preceding questions; and each Party agrees to conform to such
opinion.
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Article 111

If any question arises in the arbitration regarding the reasonableness of any
regulation or otherwise which requires an examination of the practical effect
of any provisions in relation to the conditions surrounding the exercise of the
liberty of fishery enjoyed by the inhabitants of the United States, or which
requires expert information about the fisheries themselves, the Tribunal may,
in that case, refer such question to a Commission of three expert specialists in
such matters; one to be designated by each of the Parties hereto, and the third,
who shall not be a national of either Party, to be designated by the Tribunal.
This Commission shall examine into and report their conclusions on any
question or questions so referred to it by the Tribunal and such report shall
be considered by the Tribunal and shall, if incorporated by them in the award,
be accepted as a part thereof.

Pending the report of the Commission upon the question or questions so
referred and without awaiting such report, the Tribunal may make a separate
award upon all or any other questions before it, and such separate award, if
made, shall become immediately effective, provided that the report aforesaid
shall not be incorporated in the award until it has been considered by the
Tribunal. The expenses of such Commission shall be borne in equal moieties
by the Parties hereto.

Article IV

The Tribunal shall recommend for the consideration of the High Contracting
Parties rules and a method of procedure under which all questions which may
arise in the future regarding the exercise of the liberties above referred to may
be determined in accordance with the principles laid down in the award. If
the High Contracting Parties shall not adopt the rules and method of procedure
so recommended, or if they shall not, subsequently to the delivery of the award,
agree upon such rules and methods, then any differences which may arise in
the future between the High Contracting Parties relating to the interpretation
of the Treaty of 1818 or to the effect and application of the award of the Tribunal
shall be referred informally to the Permanent Court at The Hague for decision
by the summary procedure provided in Chapter IV of The Hague Convention
of the 18th October, 1907.

Article V

The Tribunal of Arbitration provided for hereirtf shall be chosen from the
general list of members of the Permanent Court at The Hague, in accordance
with the provisions of Article XLV of the Convention for the Settlement of
International Disputes, concluded at the Second Peace Conference at The
Hague on the 18th of October, 1907. The provisions of said Convention, so
far as applicable and not inconsistent herewith, and excepting Articles LIII
and LIV, shall govern the proceedings under the submission herein provided
for.

The time allowed for the direct agreement of His Britannic Majesty and the
President of the United States on the composition of such Tribunal shall be
three months.

Article VI

The pleadings shall be communicated in the order and within the time
following:
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As soon as may be and within a period not exceeding seven months from the
date of the exchange of notes making this agreement binding the printed case
of each of the Parties hereto, accompanied by printed copies of the documents,
the official correspondence, and all other evidence on which each Party relies,
shall be delivered in duplicate (with such additional copies as may be agreed
upon) to the agent of the other Party. It shall be sufficient for this purpose if
such case is delivered at the British Embassy at Washington or at the American
Embassy at London, as the case may be, for transmission to the agent for its
Government.

Within fifteen days thereafter such printed case and accompanying evidence
of each of the Parties shall be delivered in duplicate to each member of the
Tribunal, and .such delivery may be made by depositing within the stated
period the necessary number of copies with the International Bureau at The
Hague for transmission to the Arbitrators.

After the delivery on both sides of such printed case, either Party may, in like
manner, and within four months after the expiration of the period above fixed
for the delivery to the agents of the case, deliver to the agent of the other Party
(with such additional copies as may be agreed upon), a printed counter-case
accompanied by printed copies of additional documents, correspondence, and
other evidence in reply to the case, documents, correspondence, and other
evidence so presented by the other Party, and within fifteen days thereafter
such Party shall, in like manner as above provided, deliver in duplicate such
counter-case and accompanying evidence to each of the Arbitrators.

The foregoing provisions shall not prevent the Tribunal from permitting
either Party to rely at the hearing upon documentary or other evidence which
1s shown to have become open to its investigation or examination or available
for use too late to be submitted within the period hereinabove fixed for the
delivery of copies of evidence, but in case any such evidence is to be presented,
printed copies of it, as soon as possible after it is secured, must be delivered, in
like manner as provided for the delivery of copies of other evidence, to each of the
Arbitrators and to the agent of the other Party. The admission of any such
additional evidence, however, shall be subject to such conditions as the Tribunal
may impose, and the other Party shall have a reasonable opportunity to offer
additional evidence in rebuttal.

The Tribunal shall take into consideration all evidence which is offered by
either Party.

Article VII

If in the case or counter-case (exclusive of the accompanying evidence) either
Party shall have specified or referred to any documents, correspondence, or
other evidence in its own exclusive possession without annexing a copy, such
Party shall be bound, if the other Party shall demand it within thirty days after
the delivery of the case or countercase respectively, to furnish to the Party ap-
plying for it a copy thereof; and either Party may, within the like time, demand
that the other shall furnish certified copies or produce for inspection the originals
of any documentary evidence adduced by the Party upon whom the demand is
made. Itshall be the duty of the Party upon whom any such demand is made ot
comply with it as soon as may be, and within a period not exceeding fifteen days
after the demand has been received. The production for inspection or the fur-
nishing to the other Party of official governmental publications, publishing, as
authentic, copies of the documentary evidence referred to, shall be a sufficient
compliance with such demand, if such governmental publications shall have been
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published prior to the st day of January, 1908. If the demand is not complied
with, the reasons for the failure to comply must be stated to the Tribunal.

Article VIII

The Tribunal shall meet within six months after the expiration of the period
above fixed for the delivery to the agents of the case, and upon the assembling
of the Tribunal at its first session each Party, through its agent or counsel,
shall deliver in duplicate to each of the Arbitrators and to the agent and counsel
of the other Party (with such additional copies as may be agreed upon) a printed
argument showing the points and referring to the evidence upon which it relies.

The time fixed by this Agreement for the delivery of the case, counter-case,
or argument, and for the meeting of the Tribunal, may be extended by mutual
consent of the Parties.

Article I1X

The decision of the Tribunal shall, if possible, be made within two months
from the close of the arguments on both sides, unless on the request of the
Tribunal the Parties shall agree to extend the period.

It shall be made in writing, and dated and signed by each member of the
Tribunal, and shall be accompanied by a statement of reasons.

A member who may dissent from the decision may record his dissent when
signing.

The language to be used throughout the proceedings shall be English.

Article X

Each Party reserves to itself the right to demand a revision of the award. Such
demand shall contain a statement of the grounds on which it is made and shall
be made within five days of the promulgation of the award, and shall be heard
by the Tribunal within ten days thereafter. The Party making the demand
shall serve a copy of the same on the oppposite Party, and both Parties shall
be heard in argument by the Tribunal on said demand. The demand can only
be made on the discovery of some new fact or circumstance calculated to
exercise a decisive influence upon the award and which was unknown to the
Tribunal and to the Party demanding the revision at the time the discussion was
closed, or upon the ground that the said award does not fully and sufficiently,
within the meaning of this Agreement, determine any question or questions sub-
mitted. If the Tribunal shall allow the demand for a revision, it shall afford such
opportunity for further hearings and arguments as it shall deem necessary.

Article XI

The present Agreement shall be deemed to be binding only when confirmed
by the two Governments by an exchange of notes.

In witness whereof this Agreement has been signed and sealed by His
Britannic Majesty’s Ambassador at Washington, the Right Honourable JaMes
Bryce, O.M., on behalf of Great Britain, and by the Secretary of State of the
United States, EL1HU RooT, on behalf of the United States.

DoNEe at Washington on the 27th day of January, one thousand nine hundred
and nine.

James BrycE [sEaL.]
Elihu Roort [sEAL.]
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AND WHEREAS, the parties to the said Agreement have by common accord,
in accordance with Article V, constituted as a Tribunal of Arbitration the
following Members of the Permanent Court at The Hague: Mr. H. LaMMascHh,
Doctor of Law, Professor of the University of Vienna, Aulic Councillor, Member
of the Upper House of the Austrian Parliament; His Excellency Jonkheer
A. F. DE SavornIN Louman, Doctor of Law, Minister of State, Former Minister
of the Interior, Member of the Second Chamber of the Netherlands; the
Honourable GEOrRGE GRAY, Doctor of Laws, Judge of the United States Circuit
Court of Appeals, former United States Senator; the Right Honourable Sir
CHARLES FrrzraTrick, Member of the Privy Council, Doctor of Laws, Chief
Justice of Canada; the Honourable Luis Maria Draco, Doctor of Law, former
Minister of Foreign Affairs of the Argentine Republic, Member of the Law
Academy of Buenos-Aires;

AND WHEREAS, the Agents of the Parties to the said Agreement have duly
and in accordance with the terms of the Agreement communicated to this
Tribunal their cases, counter-cases, printed arguments and other documents;

AND WHEREAS, counsel for the Parties have fully presented to this Tribunal
their oral arguments in the sittings held between the first assembling of the
Tribunal on Ist June, 1910, to the close of the hearings on 12th August, 1910;

Now, therefore, this Tribunal having carefully considered the said Agreement,
cases, counter-cases, printed and oral arguments, and the documents presented
by either side, after due deliberation makes the following decisions and awards:

QUESTION 1

To what extent are the following contentions or either of them justified?

It is contended on the part of Great Britain that the exercise of the liberty to
take fish referred to in the said Article, which the inhabitants of the United
States have forever in common with the subjects of His Britannic Majesty, is
subject, without the consent of the United States, to reasonable regulation by
Great Britain, Canada, or Newfoundland in the form of municipal laws,
ordinances, or rules, as, for example, to regulations in respect of (1) the hours,
days, or seasons when fish may be taken on the treaty coasts; (2) the method,
means, and implements to be used in the taking of fish or in the carrying on of
fishing operations on such coasts; (3) any other matters of a similar character
relating to fishing; such regulations being reasonable, as being, for instance:

(a) Appropriate or necessary for the protection and preservation of such
fisheries and the exercise of the rights of British subjects therein and of the
liberty which by the said Article I the inhabitants of the United States have
therein in common with British subjects;

() Desirable on grounds of public order and morals;

(¢) Equitable and fair as between local fishermen and the inhabitants of the
United States exercising the said treaty liberty, and not so framed as to give
unfairly an advantage to the former over the latter class.

It is contended on the part of the United States that the exercise of such liberty
is not subject to limitations or restraints by Great Britain, Canada, or New-
foundland in the form of municipal laws, ordinances, or regulations in respect
of (1) the hours, days, or seasons when the inhabitants of the United States may
take fish on the treaty coasts, or (2) the method, means, and implements used
by them in taking fish or in carrying on fishing operations on such coasts, or
(3) any other limitations or restraints of similar character:
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(a) Unless they are appropriate and necessary for the protection and
preservation of the common rights in such fisheries and the exercise thereof;
and

(b) Unless they are reasonable in themselves and fair as between local
fishermen and fishermen coming from the United States, and not so framed as
to give an advantage to the former over the latter class; and

(¢) Unless their appropriateness, necessity, reasonableness, and fairness be
determined by the United States and Great Britain by common accord and the
United States concurs in their enforcement.

Question I, thus submitted to the Tribunal, resolves itself into two main
contentions:

Ist. Whether the right of regulating reasonably the liberties conferred by
the Treaty of 1818 resides in Great Britain;

2nd. And, if such right does so exist, whether such reasonable exercise of the
right is permitted to Great Britain without the accord and concurrence of the
United States.

The Treaty of 1818 contains no explicit disposition in regard to the right of
regulation, reasonable or otherwise; it neither reserves that right in express
terms, nor refers to it in any way. It is therefore incumbent on this Tribunal
to answer the two questions above indicated by interpreting the general terms
of Article I of the Treaty, and more especially the words *“ the inhabitants of the
United States shall have, for ever, in common with the subjects of His Britannic
Majesty, the liberty to take fish of every kind ”’. This interpretation must be
conformable to the general import of the instrument, the general intention of
the parties to it, the subject matter of the contract, the expressions actually
used and the evidence submitted.

Now in regard to the preliminary question as to whether the right of reason-
able regulation resides in Great Britain:

Considering that the right to regulate the liberties conferred by the Treaty
of 1818 is an attribute of sovereignty, and as such must be held to reside in the
territorial sovereign, unless the contrary be provided; and considering that
one of the essential elements of sovereignty is that it is to be exercised within
territorial limits, and that, failing proof to the contrary, the territory is co-ter-
minous with the Sovereignty, it follows that the burden of the assertion involved
in the contention of the United States (viz. that the right to regulate does not
reside independently in Great Britain, the territorial Sovereign) must fall on
the United States. And for the purpose of sustaining this burden, the United
States have put forward the following series of propositions, each one of which
must be singly considered.

It is contended by the United States:

(1) That the French right of fishery under the treaty of 1713 designated also
as a liberty, was never subjected to regulation by Great Britain, and
therefore the inference is warranted that the American liberties of
fishery are similarly exempted.

The Tribunal is unable to agree with this contention:

(a) Because although the French right designated in 1713 merely  an
allonance ”, (a term of even less force than that used in regard to the American
fishery) was nevertheless converted, in practice, into an exclusive right, this
concession on the part of Great Britain was presumably made because France,
before 1713, claimed to be the sovereign of Newfoundland, and, in ceding the
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Island, had, as the American argument says, ‘‘ reserved for the benefit of its
subjects the right to fish and to use the strand **;

(b) Because the distinction between the French and American right is
indicated by the different wording of the Statutes for the observance of Treaty
obligations towards France and the United States, and by the British Declara-
tion of 1783;

(¢) And, also, because this distinction is maintained in the Treaty with
France of 1904, concluded at a date when the American claim was approaching
its present stage, and by which certain common rights of regulation are recog-
nized to France.

For the further purpose of such proof it is contended by the United States:

(2) That the liberties of fishery, being accorded to the inhabitants of the
United States “ for ever ”, acquire, by being in perpetuity and unilateral,
a character exempting them from local legislation.

The Tribunal is unable to agree with this contention:

(a) Because there is no necessary connection between the duration of a grant
and its essential status in its relation to local regulation; a right granted in
perpetuity may yet be subject to regulation, or, granted temporarily, may yet be
exempted therefrom; or being reciprocal may yet be unregulated, or being
unilateral may yet be regulated: as is evidenced by the claim of the United
States that the liberties of fishery accorded by the Reciprocity Treaty of 1854
and the Treaty of 1871 were exempt from regulation, though they were neither
permanent nor unilateral;

() Because no peculiar character need be claimed for these liberties in
order to secure their enjoyment in perpetuity, as is evidenced by the American
negotiators in 1818 asking for the insertion of the words “ for ever . Inter-
national law in its modern development recognizes that a great number of
Treaty obligations are not annulled by war, but at most suspended by it;

(¢c) Because the liberty to dry and cure is, pursuant to the terms of the
Treaty, provisional and not permanent, and is nevertheless, in respect of the
liability to regulation, identical in its nature with, and never distinguished
from, the liberty to fish.

For the further purpose of such proof, the United States allege:

(3) That the liberties of fishery granted to the United States constitute an
International servitude in their favour over the territory of Great
Britain, thereby involving a derogation from the sovereignty of Great
Britain, the servient State, and that therefore Great Britain is deprived,
by reason of the grant, of its independent right to regulate the fishery.

The Tribunal is unable to agree with this contention:

(@) Because there is no evidence that the doctrine of International servitud_es
was one with which either American or British Statesmen were conversant in
1818, no English publicists employing the term before 1818, and the mention
of it in Mr. GALLATIN’S report being insufficient;

(5) Because a servitude in the French law, referred to by Mr. GALLATIN, can,
since the Code, be only real and cannot be personal (Code Civil, art. 686);

(¢) Because a servitude in International law predicates an express grant of
a sovereign right and involves an analogy to the relation of a praedium dominans
and a praedium serviens; whereas by the Treaty of 1818 one State grants a liberty
to fish, which is not a sovereign right, but a purely economic right, to the
inhabitants of another State;
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(d) Because the doctrine of international servitude in the sense which is now
sought to be attributed to it originated in the peculiar and now obsolete con-
ditions prevailing in the Holy Roman Empire of which the domini terraz were
not fully sovereigns; they holding territory under the Roman Empire, subject
at least theoretically, and in some respects also practically, to the Courts of
that Empire; their right being, moreover, rather of a civil than of a public
nature, partaking more of the character of dominium than of imperium, and
therefore certainly not a complete sovereignty. And because in contradistinc-
tion to this quasi-sovereignty with its incoherent attributes acquired at various
times, by various means, and not impaired in its character by being incomplete
in any one respect or by being limited in favour of another territory and its
possessor, the modern State, and particularly Great Britain, has never admitted
partition of sovereignty, owing to the constitution of a modern State requiring
essential sovereignty and independence;

(¢) Because this doctrine being but little suited to the principle of sovereignty
which prevails in States under a system of constitutional government such as
Great Britain and the United States, and to the present International relations
of Sovereign States, has found little, if any, support from modern publicists. It
could therefore in the general interest of the Community of Nations, and of the
Parties to this Treaty, be affirmed by this Tribunal only on the express evidence
of an International contract;

(f) Because even if these liberties of fishery constituted an International
servitude, the servitude would derogate from the sovereignty of the servient
State only in so far as the exercise of the rights of sovereignty by the servient
State would be contrary to the exercise of the servitude right by the dominant
State. Whereas it is evident that, though every regulation of the fishery is to
some extent a limitation, as it puts limits to the exercise of the fishery at will, yet
such regulations as are reasonable and made for the purpose of securing and
preserving the fishery and its exercise for the common benefit, are clearly to be
distinguished from those restrictions and ‘‘ molestations ", the annulment of
which was the purpose of the American demands formulated by MRr. Apams
in 1782, and such regulations consequently cannot be held to be inconsistent
with a servitude;

(g) Because the fishery to which the inhabitants of the United States were
admitted in 1783, and again in 1818, was a regulated fishery, as is evidenced by
the following regulations:

Act 15 Charles II, Cap. 16, s. 7 (1663) forbidding ““ to lay any seine or other
net in or near any harbour in Newfoundland, whereby to take the spawn or
young fry of the Poor-John, or for any other use or uses, except for the taking
of bait only ”’, which had not been superseded either by the order in council of
March 10th, 1670, or by the statute 10 and XI Wm. III, Cap. 25, 1699. The
order in council provides expressly for the obligation “ to submit unto and to
observe all rules and orders as are now, or hereafter shall be established ”, an
obligation which cannot be read as referring only to the rules established by
this very act, and having no reference to anteceding rules * as are now estab-
blished . In a similar way, the statute of 1699 preserves in force prior legis-
lation, conferring the freedom of fishery only “as fully and freely as at any time
heretofore ”. The order in council, 1670, provides that the Admirals, who
always were fishermen, arriving from an English or Welsh port, * see that His
Majesty’s rules and orders concerning the regulation of the fisheries are duly
put in execution ”’ (sec. 13). Likewise the Act 10 and XI, Wm. III, Cap. 25
(1699) provides that the Admirals do settle differences between the fishermen
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arising in respect of the places to be assigned to the different vessels. As to
Nova Scotia, the proclamation of 1665 ordains that no one shall fish without
license; that the licensed fishermen are obliged “ to observe all laws and orders
which now are made and published, or shall hereafter be made and published in
this jurisdiction ”’, and that they shall not fish on the Lord’s day and shall not
take fish at the time they come to spawn. The judgment of the Chief Justice of
Newfoundland, October 26th 1820, is not held by the Tribunal sufficient to set
aside the proclamations referred to. After 1783, the statute 26 Geo. III,
Cap. 26, 1786, forbids ‘‘ the use, on the shores of Newfoundland, of seines or
nets for catching cod by hauling on shore or taking into boat, with meshes less
than 4 inches ”; a prohibition which cannot be considered as limited to the
bank fishery. The act for regulating the fisheries of New Brunswick, 1793,
which forbids ‘‘ the placing of nets or seines across any cove or creek in the
Province so as to obstruct the natural course of fish ”’, and which makes specific
provision for fishing in the Harbour of St. John, as to the manner and time of
fishing, cannot be read as being limited to fishing from the shore. The act for
regulating the fishing on the coast of Northumberland (1799) contains very
elaborate dispositions concerning the fisheries in the bay of Miramichi which
were continued in 1823, 1829 and 1834. The statutes of Lower Canada, 1788
and 1807, forbid the throwing overboard of offal. The fact that these acts
extend the prohibition over a greater distance than the first marine league from
the shore may make them nonoperative against foreigners without the territorial
limits of Great Britain, but is certainly no reason to deny their obligatory
character for foreigners within these limits;

(h) Because the fact that Great Britain rareley exercised the right of regulation
in the period immediately succeeding 1818 is to be explained by various
circumstances and is not evidence of the non-existence of the right;

(1) Because the words “ in common with British subjects ” tend to confirm
the opinion that the inhabitants of the United States were admitted to a regu-
lated fishery;

(J) Because the statute of Great Britain, 1819, which gives legislative sanction
to the Treaty of 1818, provides for the making of ‘ regulations with relation to
the taking, drying and curing of fish by inhabitants of the United States in

‘common’ .

For the purpose of such proof, it is further contended by the United States,
in this latter connection:

(4) That the words “ in common with British subjects ”” used in the Treaty
should not be held as importing a common subjection to regulation, but
as intending to negative a possible pretention on the part of the inhabitants
of the United States to liberties of fishery exclusive of the right of British
subjects to fish.

The Tribunal is unable to agree with this contention:

(a) Because such an interpretation is inconsistent with the historical basis
of the American fishing liberty. The ground on which Mr. Apams founded
the American right in 1782 was that the people then constituting the United
States had always, when still under British rule, a part in these fisheries and
that they must continue to enjoy their past right in the future. He proposed
‘ that the subjects of His Britannic Majesty and the people of the United States
shall continue to enjoy unmolested the right to take fish ... where the in-
habitants of both countries used, at any time heretofore, to fish ’. The theory
of the partition of the fisheries, which by the American negotiators had been
advanced with so much force, negatives the assumption that the United States
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could ever pretend to an exclusive right to fish on the British shores; and to
insert a special disposition to that end would have been wholly superfluous;

() Because the words “in common ” occur in the same connexion in the
Treaty of 1818 as in the Treaties of 1854 and 1871. It will certainly not be sug-
gested that in these Treaties of 1854 and 1871 the American negotiators meant
by inserting the words “in common > to imply that without these words
American citizens would be precluded from the right to fish on their own coasts
and that, on American shores, British subjects should have an exclusive privilege.
It would have been the very opposite of the concept of territorial waters to
suppose that, without a special treaty-provision, British subjects could be
excluded from fishing in British waters. Therefore that cannot have been the
scope and the sense of the words ‘‘ in common ”’;

(¢) Because the words “ in common >’ exclude the supposition that American
inhabitants were at liberty to act at will for the purpose of taking fish, without
any regard to the co-existing rights of 6ther persons entitled to do the same
thing; and because these words admit them only as members of a social com-
munity, subject to the ordinary duties binding upon the citizens of that com-
munity, as to the regulations made for the common benefit; thus avoiding the
““ bellum omnium contra omnes *’ which would otherwise arise in the exercise
of this industry;

(d) Because these words are such as would naturally suggest themselves to
the negotiators of 1818 if their intention had been to express a common sub-
jection to regulations as well as a common right.

In the course of the Argument it has also been alleged by the United States:

(5) That the Treaty of 1818 should be held to have entailed a transfer or
partition of sovereignty, in that it must in respect to the liberties of fishery
be interpreted in its relation to the Treaty of 1783; and that this latter
Treaty was an act of partition of sovereignty and of separation, and as
such was not annulled by the war of 1812.

Although the Tribunal is not called upon to decide the issue whether the
treaty of 1783 was a treaty of partition or not, the questions involved therein
having been set at rest by the subsequent Treaty of 1818, nevertheless the
Tribunal could not forbear to consider the contention on account of the im-
portant bearing the controversy has upon the true interpretation of the Treaty
of 1818. In that respect the Tribunal is of opinion:

(a) That the right to take fish was accorded as a condition of peace to a
foreign people; wherefore the British negotiators refused to place the right of
British subjects on the same footing with those of American inhabitants; and
further, refused to insert the words also proposed by Mr. Apams —*‘ continue
to enjoy ”’— in the second branch of Art. III of the Treaty of 1783;

(5) That the Treaty of 1818 was in different terms, and very different in
extent, from that of 1783, and was made for different considerations. It was,
in other words, a new grant.

For the purpose of such proof it is further contended by the United States :

(6) That as contemporary Commercial Treaties contain express provisions
for submitting foreigners to local legislation, and the Treaty of 1818
contains no such provision, it should be held, a contrario, that inhabitants
of the United States exercising these liberties are exempt from regulation.



NORTH ATLANTIC COAST FISHERIES CASE 185

The Tribunal is unable to agree with this contention:

(a) Because the Commercial Treaties contemplated did not admit foreigners
to all and equal rights, seeing that local legislation excluded them from many
rights of importance, e.g. that of holding land; and the purport of the provisions
in question consequently was to preserve these discriminations. But no such
discriminations existing in the common enjoyment of the fishery by American
and British fishermen, no such provision was required;

(b) Because no proof is furnished of similar exemptions of foreigners from
local legislation in default of Treaty stipulations subjecting them thereto;

(¢) Because no such express provision for subjection of the nationals of either
Party to local law was made either in this Treaty, in respect to their reciprocal
admission to certain territories as agreed in Art. III, or in Art. IIT of the
Treaty of 1794; although such subjection was clearly contemplated by the
Parties.

For the purpose of such proof it is further contended by the United States:

(7) That, as the liberty to dry and cure on the Treaty coasts and to enter
bays and harbours on the non-treaty coasts are both subjected to con-
ditions, and the latter to specific restrictions, it should therefore be held
that the liberty to fish should be subjected to no restrictions, as none are
provided for in the Treaty.

The Tribunal is unable to apply the principle of * expressio unius exclusio
alterius > to this case:

(a) Because the conditions and restrictions as to the liberty to dry and cure
on the shore and to enter the harbours are limitations of the rights themselves,
and not restrictions of their exercise. Thus the right to dry and cure is limited
in duration, and the right to enter bays and harbours is limited to particular
purposes;

(b) Because these restrictions of the right to enter bays and harbours applying
solely to American fishermen must have been expressed in the Treaty, whereas
regulations of the fishery, applying equally to American and British, are made
by right of territorial sovereignty.

For the purpose of such proof it has been contended by the United States:

(8) That Lord BaTHuRsT in 1815 mentionded the American right under the
Treaty of 1783 as a right to be exercised “ at the discretion of the United
States ’; and that this should be held as to be derogatory to the claim
of exclusive regulation by Great Britain.

But the Tribunal is unable to agree with this contention:

(a) Because these words implied only the necessity of an express stipulation
for any liberty to use foreign territory at the pleasure of the grantee, without
touching any question as to regulation;

(b) Because in this same letter Lord BaTHURST characterized this right as a
policy *‘ temporary and experimental, depending on the use that might be
made of it, on the condition of the islands and places where it was to be exercised,
and the more general convcmences or Inconveniences from a military, naval
and commercial point of view ”’; so that it cannot have been his intention to
acknowledge the exclusion of British interference with this right;

(¢) Because Lord BaTthursT in his note to Governor Sir C. HaMiLTON in
1819 orders the Governor to take care that the American fishery on the coast
of Labrador be carried on in the same manner as previous to the late war; showing



186 GREAT BRITAIN/UNITED STATES

that he did not interpret the Treaty just signed as a grant conveying absolute
immunity from interference with the American fishery right.

For the purpose of such proof it is further contended by the United States:

(9) That on various other occasions following the conclusion of the Treaty,
as evidenced by official correspondence, Great Britain made use of ex-
pressions inconsistent with the claim to a right of regulation.

The Tribunal, unwilling to invest such expressions with an importance
entitling them to affect the general question, considers that such conflicting
or inconsistent expressions as have been exposed on either side are sufficiently
explained by their relations to ephemeral phases of a controversy of almost
secular duration, and should be held to be without direct effect on the principal
and present issues.

Now with regard to the second contention involved in Question I, as to
whether the right of regulation can be reasonably exercised by Great Britain
without the consent of the United States:

Considering that the recognition of a concurrent right of consent in the
United States would affect the independence of Great Britain, which would
become dependent on the Government of the United States for the exercise of
its sovereign right of regulation, and considering that such a co-dominium would
be contrary to the constitution of both sovereign States; the burden of proof is
imposed on the United States to show that the independence of Great Britain
was thus impaired by international contract in 1818 and that a co-dominium
was created.

For the purpose of such proof it is contended by the United States:

(10) That a concurrent right to co-operate in the making and enforcement
of regulations is the only possible and proper security to their inhabitants
for the enjoyment of their liberties of fishery, and that such a right must
be held to be implied in the grant of those liberties by the Treaty under
interpretation.

The Tribunal is unable to accede to this claim on the ground of a right so
implied:

(a) Because every State has to execute the obligations incurred by Treaty
bona fide, and is urged thereto by the ordinary sanctions of International Law
in regard to observance of Treaty obligations. Such sanctions are, for instance,
appeal to public opinion, publication of correspondence, censure by Parliamen-
tary vote, demand for arbitration with the odium attendant on a refusal to
arbitrate, rupture of relations, reprisal, etc. But no reason has been shown
why this Treaty, in this respect, should be considerd as different from every
other Treaty under which the right of a State to regulate the action of foreigners
admitted by it on its territory is recognized;

(b) Because the exercise of such a right of consent by the United States would
predicate an abandonment of its independence in this respect by Great Britain,
and the recognition by the latter of a concurrent right of regulation in the
United States. But the Treaty conveys only a liberty to take fish in common,
and neither directly nor indirectly conveys a joint right of regulation;

(¢) Because the Treaty does not convey a common right of fishery, but a
liberty to fish in common. This is evidenced by the attitude of the United
States Government in 1823, with respect to the relations of Great Britain and
France in regard to the fishery;
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(d) Because if the consent of the United States were requisite for the fishery
a general veto would be accorded them, the full exercise of which would be
socially subversive and would lead to the consequence of an unregulatable
fishery;

(¢) Because the United States cannot by assent give legal force and validity
to British legislation;

(f) Because the liberties to take fish in British territorial waters and to dry
and cure fish on land in British territory are in principle on the same footing;
but in practice a right of co-operation in the elaboration and enforcement of
regulations in regard to the latter liberty (drying and curing fish on land)
is unrealisable.

In any event, Great Britain, as the local sovereign, has the duty of preserving
and protecting the fisheries. In so far as it is necessary for that purpose, Great
Britain is not only entitled, but obliged, to provide for the protection and
preservation of the fisheries; always remembering that the exercise of this right
of legislation is limited by the obligation to execute the Treaty in good faith.
This has been admitted by counsel and recognized by Great Britain in limiting
the right of regulation to that of reasonable regulation. The inherent defect
of this limitation of reasonableness, without any sanction except in diplomatic
remonstrance, has been supplied by the submission to arbitral award as to
existing regulations in accordance with Arts. 11 and III of the Special Agree-
ment, and as to further regulation by the obligation to submit their reason-
ableness to an arbitral test in accordance with Art. IV of the Agreement.

It is finally contended by the United States:

That the United States did not expressly agree that the liberty granted to
them could be subjected to any restriction that the grantor might choose to
imposc on the ground that in her judgment such restriction was reasonable.
And that while admittting that all laws of a general character, controlling the
conduct of men within the territory of Great Britain, are effective, binding and
beyond objection by the United States, and competent to be made upon the
sole determination of Great Britain or her colony, without accountability to
anyone whomsoever; yet there is somewhere a line, beyond which it is not
competent for Great Britain to go, or beyond which she cannot rightfully go,
because to go beyond it would be an invasion of the right granted to the United
States in 1818. That the legal effect of the grant of 1818 was not to leave the
determination as to where that line is to be drawn to the uncontrolled judgment
of the grantor, either upon the grantor’s consideration as to what would be a
reasonable exercise of its sovereignty over the British Empire, or upon the
grantor’s consideration of what would be a reasonable exercise thereof towards
the grantee.

But this contention is founded on assumptions, which this Tribunal cannot
accept for the following reasons in addition to those already set forth:

(a) Because the line by which the respective rights of both Parties accruing
out of the Treaty are to be circumscribed, can refer only to the right granted by
the Treaty; that is to say to the liberty of taking, drying and curing fish by
American inhabitants in certain British waters in common with British subjects,
and not to the exercise of rights of legislation by Great Britain not referred to in
the Treaty;

(b) Because a line which would limit the exercise of sovereignty of a State
within the limits of its own territory can be drawn only on the ground of express
stipulation, and not by implication from stipulations concerning a different
subject-matter;
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(c) Because the line in question is drawn according to the principle of inter-
national law that treaty obligations are to be executed in perfect good faith,
therefore excluding the right to legislate at will concerning the subject-matter
of the Treaty, and limiting the exercise of sovereignty of the States bound by a
treaty with respect to that subject-matter to such acts as are consistent with
the treaty;

(d) Because on a true construction of the Treaty the question does not arise
whether the United States agreed that Great Britain should retain the right to
legislate with regard to the fisheries in her own territory; but whether the
Treaty contains an abdication by Great Britain of the right which Great
Britain, as the sovereign power, undoubtedly possessed when the Treaty was
made, to regulate those fisheries;

(¢) Because the right to make reasonable regulations, not inconsistent with
the obligations of the Treaty, which is all that is claimed by Great Britain, for
a fishery which both Parties admit requires regulation for its preservation, is
not a restriction of or an invasion of the liberty granted to the inhabitants of
the United States. This grant does not contain words to justify the assumption
that the sovereignty of Great Britain upon its own territory was in any way
affected; nor can words be found in the Treaty transferring any part of that
sovereignty to the United States. Great Britain assumed only duties with regard
to the exercise of its sovereignty. The sovereignty of Great Britain over the
coastal waters and territory of Newfoundland remains after the Treaty as un-
impaired as it was before. But from the Treaty results an obligatory relation
whereby the right of Great Britain to exercise its right of sovereignty by making
regulations is limited to such regulations as are made in good faith, and are not
in violation of the Treaty;

(f) Finally to hold that the United States, the grantee of the fishing right, has
a voice in the preparation of fishery legislation involves the recognition of a
right in that country to participate in the internal legislation of Great Britain
and her Colonies, and to that extent would reduce these countries to a state
of dependence.

While therefore unable to concede the claim of the United States as based on
the Treaty, this Tribunal considers that such claim has been and is to some
extent, conceded in the relations now existing between the two Parties.
Whatever may have been the situation under the Treaty of 1818 standing
alone, the exercise of the right of regulation inherent in Great Britain has
been, and is, limited by the repeated recognition of the obligations already re-
ferred to, by the limitations and liabilities accepted-in the Special Agreement,
by the unequivocal position assumed by Great Britain in the presentation of its
case before this Tribunal, and by the consequent view of this Tribunal that it
would be consistent with all the circumstances, as revealed by this record, as
to the duty of Great Britain, that she should submit the reasonableness of any
future regulation to such an impartial arbitral test, affording full opportunity
therefor, as is hereafter recommended under the authority of Article IV of the
Special Agreement, whenever the reasonableness of any regulation is objected
to or challenged by the United States in the manner, and within the time
hereinafter specified in the said recommendation.

Now therefore this Tribunal decides and awards as follows:

The right of Great Britain to make regulations without the consent of the United
States, as to the exercise of the liberty to take fish referred to in Article I of the
Treaty of October 20th, 1818, in the form of municipal laws, ordinances or rules
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of Great Britain, Canada or Newfoundland is inherent to the sovereignty of Great
Britain,

The exercise of that right by Great Britain is, however, limited by the said Treaty
in respect of the said liberties therein granted to the inhabitants of the United
States in that such regulations must be made bona fide and must not be in violation
of the said Treaty.

Regulations which are (1) appropriate or necessary for the protection and
preservation of such fisheries, or (2) desirable or necessary on grounds of public
order and morals without unnecessarily interfering with the fishery itself, and in
both cases equitable and fair as between local and American fishermen, and not so
framed as to give unfairly an advantage to the former over the latter class, are not
inconsistent with the obligation to execute the Treaty in good faith, and are there-
fore reasonable and not in violation of the Treaty.

For the decision of the question whether a regulation is or is not reasonable, as
being or not in accordance with the dispositions of the Treaty and not in violation
thereol, the Treaty of 1818 contains no special provision. The settlement of differ-
ences in this respect that might arise thereafter was left to the ordinary means of
diplomatic intercourse. By reason, however, of the form in which Question I is put,
and by further reason of the admission of Great Gritain by her counsel before this
Tribunal that it is not now for either of the Parties to the Treaty to determine the
reasonableness ol any regulation made by Great Britain, Canada or Newfoundland,
the reasonableness of any such regulation, if contested, must be decided not by either
of the Parties, but by an impartial authority in accordance with the principles
hereinabove laid down, and in the manner proposed in the recommendations made
by the Tribunal in virtue of Article IV of the Agreement.

The Tribunal further decides that Article IV of the Agreement is, as stated by
counsel of the respective Parties at the argument, permanent in its effect, and not
terminable, by the expiration of the General Arbitration Treaty of 1908, between
Great Britain and the United States.

In execution, therefore, of the responsibilities imposed upon this Tribunal in
regard to Articles II, III and IV of the Special Agreement, we hereby pronounce
in their regard as follows:

AS TO ARTICLE II

Pursuant to the provisions of this Article, hereinbefore cited, either Party has
called the attention of this Tribunal to acts of the other claimed to be inconsistent
with the true interpretation of the Treaty of 1818.

But in response to a request from the Tribunal, recorded in Protocol No. XXVI
of 19th July, for an exposition of the grounds of such objections, the Parties replied as
reported in Protocol No. XXX of 28th July to the following effect:

His Majesty’s Government considered that it would be unnecessary to call upon
the Tribunal for an opinion under the second clause of Article II, in regard to the
executive act of the United States of America in sending warships to the territorial
waters in question, in view of the recognized motives of the United States of America
in taking this action and of the relations maintained by their representatives with the
local authorities. And this being the sole act to which the attention of this Tribunal
has been called by His Majesty’s Government, no further action in their behall is
required from this Tribunal under Article II.

The United States of America presented a statement in which their claim that
specific provisions of certain legislative and executive acts of the Governments of
Canada and Newfoundland were inconsistent with the true interpretation ol the
Treaty of 1818 was based on the contention that these provisions were not ** reason-
able ”’ within the meaning of Question I.
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After calling upon this Tribunal to express an opinion on these acts, pursuant to
the second clause of Article II, the United States of America pointed out in that
statement that under Article III any question regarding the reasonableness of any
regulation might be referred by the Tribunal to a Commission of expert specialists,
and expressed an intention of asking for such reference under certain circumstances.

The Tribunal having carefully considered the counter-statement presented on
behalf of Great Britain at the session of August 2nd, is of opinion that the decision
on the reasonableness of these regulations requires expert information about the
fisheries themselves and an examination of the practical effect of a great number of
these provisions in relation to the conditions surrounding the exercise of the liberty
of fishery enjoyed by the inhabitants of the United States, as contemplated by Article
II1. No further action on behalf of the United States is therefore required from this
Tribunal under Article II.

AS TO ARTICLE III

As provided in Article III, hereinbefore cited and above referred to, * any
question regarding the reasonableness of any regulation, or otherwise, which requires
an examination of the practical effect of any provisions surrounding the exercise of
the liberty of fishery enjoyed by the inhabitants of the United States, or which
requires expert information about the fisheries themselves, may be referred by this
Tribunal to a Commission of expert specialists: one to be designated by each of the
Parties hereto and the third, who shall not be a national of either Party, to be
designated by the Tribunal.”

The Tribunal now therefore calls upon the Parties to designate within one month
their national Commissioners for the expert examination of the questions submitted.

As the third non-national Commissioner this Tribunal designates Doctor P. P. C.
Hoek, Scientific Adviser for the fisheries of the Netherlands and if any necessity
arises therefor a substitute may be appointed by the President of this Tribunal.

After a reasonable time, to be agreed on by the Parties, for the expert Com-
mission to arrive at a conclusion, by conference, or, if necessary, by local inspection,
the Tribunal shall, if convoked by the President at the request of either Party,
thereupon at the earliest convenient date, reconvene to consider the report of the
Commission, and if it be on the whole unanimous shall incorporate it in the award.
If not on the whole unanimous, i.e., on all points which in the opinion of the
Tribunal are of essential importance, the Tribunal shall make its award as to the
regulations concerned after consideration of the conclusions of the expert Com-
missioners and after hearing argument by counsel.

But while recognizing its responsibilities to meet the obligations imposed on it
under Article III of the Special Agreement, the Tribunal hereby recommends as an
alternative to having recourse to a reconvention of this Tribunal, that the Parties
should accept the unanimous opinion of the Commission or the opinion of the non-
national Commissioner on any points in dispute as an arbitral award rendered under
the provisions of Chapter IV of the Hague Convention of 1907.

AS TO ARTICLE 1V

Pursuant to the provisions of this Article, hereinbefore cited, this Tribunal
recommends for the consideration of the Parties the following rules and method of
procedure under which all questions which may arise in the future regarding the
exercise of the liberties above referred to may be determined in accordance with the
principles laid down in this award.
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1

All future municipal laws, ordinances or rules for the regulation of the fishery by
Great Britain in respect of (1) the hours, days or seasons when fish may be taken on
the Treaty coasts; (2) the method, means and implements used in the taking of
fish or in carrying on fishing operations; (3) any other regulation of a similar charac-
ter shall be published in the London Gazette two months before going into operation.

Similar regulations by Canada or Newfoundland shall be similarly published in
the Canada Gazette and the Newfoundland Gazette respectively.

2

If the Government of the United States considers any such laws or regulations
inconsistent with the Treaty of 1818, it is entitled so to notify the Government of
Great Britain within the two months referred to in Rule No. 1.

3

Any law or regulation so notified shall not come into effect with respect to
inhabitants of the United States until the Permanent Mixed Fishery Commission
has decided that the regulation is reasonable within the meaning of this award.

4

Permanent Mixed Fishery Commissions for Canada and Newfoundland respec-
tively shall be established for the decision of such questions as to the reasonableness
of future regulations, as contemplated by Article IV of the Special Agreement; these
Commissions shall consist of an expert national appointed by either Party for five
years. The third member shall not be a national of either Party; he shall be nominated
for five years by agreement of the Parties, or failing such agreement within two
months, he shall be nominated by Her Majesty the Queen of the Netherlands. The
two national members shall be convoked by the Government of Great Britain
within one month from the date of notification by the Government of the
United States.

5

The two national members having failed to agree within one month, within
another month the full Commission, under the presidency of the umpire, is to be
convoked by Great Britain. It must deliver its decision, if the two Governments do
not agree otherwise, at the latest in three months. The Umpire shall conduct the
procedure in accordance with that provided in Chapter IV of the Convention for
the Pacific Settlement of International Disputes, except in so far as herein otherwise
provided.

6

The form of convocation of the Commission including the terms of reference of
the question at issue shall be as follows: ¢ The provision hereinafter fully set forth of

an Act dated , published in the
has been notified to the Government of Great Britain by the Government of the
United States, under date of , as provided by the

award of the Hague Tribunal of September 7th, 1910.
*“ Pursuant to the provisions of that award the Government of Great Britain

. . . d
hereby convokes the Permanent Mixed Fishery Commission for -—M——, com-
(Newfoundland)
posed of Commissioner for the United States of
. .. d
America, and of Commissioner for— (6202d2)

(Newfoundland)’
which shall meet at and render a decision within
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one month as to whether the provision so notified is reasonable and consistent with
the Treaty of 1818, as interpreted by the award of the Hague Tribunal of September
7th, 1910, and if not, in what respect it is unreasonable and inconsistent therewith.
* Failing an agreement on this question within one month the Commission shall
so notify the Government of Great Britain in order that the further action required
by that award may be taken for the decision of the above question.
““ The provision is as follows: "

7

The unanimous decision of the two national Commissioners, or the majority
decision of the Umpire and one Commissioner, shall be final and binding.

QUESTION II

Have the inhabitants of the United States, while exercising the liberties
referred to in said Article, a right to employ as members of the fishing crews
of their vessels persons not inhabitants of the United States?

In regard to this question the United States claim in substance:

1. That the liberty assured to their inhabitants by the Treaty plainly includes
the right to use all the means customary or appropriate for fishing upon
the sea, not only ships and nets and boats, but crews to handle the ships
and the nets and the boats;

2. That no right to control or limit the means which these inhabitans shall
use in fishing can be admitted unless it is provided in the terms of the
Treaty and no right to question the nationality or inhabitancy of the
crews employed is contained in the terms of the Treaty.

And Great Britain claims:

1. That the Treaty confers the liberty to inhabitants of the United States
exclusively;

2. That the Governments of Great Britain, Canada or Newfoundland may,
without infraction of the Treaty, prohibit persons from engaging as
fishermen in American vessels.

Now considering (1) that the liberty to take fish is an economic right at-
tributed by the Treaty; (2) that it is attributed to inhabitants of the United
States, without any mention of their nationality; (3) that the exercise of an
economic right includes the right to employ servants; (4) that the right of
employing servants has not been limited by the Treaty to the employment of
persons of a distinct nationality or inhabitancy; (5) that the liberty to take fish
as an economic liberty refers not only to the individuals doing the manual act
of fishing, but also to those for whose profit the fish are taken.

But considering, that the Treaty does not intend to grant to individual per-
sons or to a class of persons the liberty to take fish in certain waters * in com-
mon ", that is to say in company, with individual British subjects, in the sense
that no law could forbid British subjects to take service on American fishing
ships; (2) that the Treaty intends to secure to the United States a share of the
fisheries designated therein, not only in the interest of a certain class of individ-
uals, but also in the interest of both the United States and Great Britain, as
appears from the evidence and notably form the correspondence between
Mr. Apams and Lord Batrurst in 1815; (3) that the inhabitants of the United
States do not derive the liberty to take fish directly from the Treaty, but from
the United States Government as party to the Treaty with Great Britain and
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moreover exercising the right to regulate the conditions under which its
inhabitants may enjoy the granted liberty; (4) that it is in the interest of the
inhabitants of the United States that the fishing liberty granted to them be
restricted to exercise by them and removed from the enjoyment of other aliens
not entitled by this Treaty to participate in the fisheries; (5) that such re-
strictions have been throughout enacted in the British Statute of June 15, 1819,
and that of June 3, 1824, to this effect, that no alien or stranger whatsoever
shall fish in the waters designated therein, except in so far as by treaty thereto
entitled, and that this exception will, in virtue of the Treaty of 1818, as hereinabove
interpreted by this award, exempt from these statutes American fishermen fishing
by the agency of non-inhabitant aliens employed in their service; (6) that the
Treaty does not affect the sovereign right of Great Britain as to aliens, non-
inhabitants of the United States, nor the right of Great Britain to regulate the
engagement of British subjects, while these aliens or British subjects are on
British territory.

Now therefore, in view of the preceding considerations this Tribunal is of opinion
that the inhabitants of the United States while exercising the liberties referred to in
the said article have a right to employ, as members of the fishing crews of their
vessels, persons nov inhabitants of the United States.

But in view of the preceding considerations the Tribunal, to prevent any mis-
understanding as to the effect of its award, expresses the opinion that non-inhabitants
employed as members of the fishing crews of United States vessels derive no benefit
or immunity from the Treaty and it is so decided and awarded.

QUESTION 111

Can the exercise by the inhabitants of the United States of the liberties
referred to in the said Article be subjected, without the consent of the United
States, to the requirements of entry or report at custom-houses or the payment of
light or harbour or other dues, or to any other similar requirement or condition
or exaction?

The Tribunal is of opinion as follows:

It is obvious that the liberties referred to in this question are those that relate
to taking fish and to drying and curing fish on certain coasts as prescribed in
the Treaty of October 20, 1818. The exercise of these liberties by the inhabi-
tants of the United States in the prescribed waters to which they relate, has
no reference to any cemmercial privileges which may or may not attach to
such vessels by reason ol any supposed authority outside the Treaty, which it-
selll confers no commercial privileges whatever upon the inhabitants of the
United States or the vessels in which they may exercise the fishing liberty. It
follows, therelore, that when the inhabitants of the United States are not
seeking to exercise the commercial privileges accorded to trading vessels [or
the vessels in which they are exercising the granted liberty of fishing, they ought
not to be subjected to requirements as to report and entry at custom houses that
are only appropriate to the exercise of commercial privileges. The exercise of
the fishing liberty is distinct from the exercise of commercial or trading privileges
and it is not competent for Great Britain or her colonies to impose upon the
former exactions only appropriate to the latter. The reasons for the require-
ments enumerated in the case of commercial vessels have no relation to the
case of fishing vessels.

We think, however, that the requitrment that American fishing vessels
should report, if proper conveniences and an opportunity for doing so are pro-
vided, 1~ not unreasonable or inappropriate. Such a report. while serving
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the purpose of a notification of the presence of a fishing vessel in the treaty
waters for the purpose of exercising the treaty liberty, while it gives an oppor-
tunity for a proper surveillance of such vessel by revenue officers, may also
serve to afford to such fishing vessel protection from interference in the exercise
of the fishing liberty. There should be no such requirement, however, unless
reasonably convenient opportunity therefor be afforded in person or by tele-
graph, at a custom-house or to a customs official.

The Tribunal is also of opinion that light and harbor dues, if not imposed on
Newfoundland fishermen, should not be imposed on American fishermen while
exercising the liberty granted by the Treaty. To impose such dues on American
fishermen only would constitute an unfair discrimination between them and
Newfoundland fishermen and one inconsistent with the liberty granted to
American fishermen to take fish, etc., ““ in common with the subjects of His
Britannic Majesty .

Further the Tribunal considers that the fulfilment of the requirement as to
report by fishing vessels on arrival at the fishery would be greatly facilitated
in the interests of both parties by the adoption of a system of registration, and
distinctive marking of the fishing boats of both parties, analogous to that
established by Articles V to XIII, inclusive, of the International Convention
signed at The Hague, 8 May, 1882, for the regulation ol the North Sea Fisheries.

The Tribunal therefore decides and awards as follows:

The requirement that an American fishing vessel should report, il proper con-
veniences for doing so are at hand, is not unreasonable, for the reasons stated in the
foregoing opinion. There should be no such requirement, however, unless there be
reasonably convenient opportunity afforded to report in person or by telegraph,
either at a custom-house or to a customs official.

But the exercise of the fishing liberty by the inhabitants of the United States
should not be subjected to the purely commercial formalities of report, entry and
clearance at a custom-house, nor to light, harbor or other dues not imposed upon

Newfoundland fishermen.

QUESTION IV

Under the provision of the said Article that the American fishermen shall be
admitted to enter certain bays or harbours for shelter, repairs, wood, or water,
and for no other purpose whatever, but that they shall be under such restrictions
as may be necessary to prevent their taking, drying, or curing fish therein or
in any other manner whatever abusing the privileges thereby reserved to them,
1s it permissible to impose restrictions making the exercise of such privileges
conditional upon the payment of light or harbour or other dues, or entering or
reporting at custom-houses or any similar conditions?

The Tribunal is of opinion that the provision in the first Article of the Treaty
of October 20th, 1818, admitting American fishermen to enter certain bays or
harbors for shelter, repairs, wood and water, and (or no other purpose whatever,
1s an exercise in large measure of those duties of hospitality and humanity which
all civilized nations impose upon themselves and expect the performance of
from others. The enumerated purposes for which entry is permitted all relate
to the exigencies in which those who pursue their perilous calling on the sea
may be involved. The proviso which appears in the first article of the said
Treaty immediately afier the so-called renunciation clause, was doubtless due
to a recognition by Great Britain of what was expected from the humanity and
civilization of the then leading commercial nation of the world. To impose
restrictions making the exercise of such privileges conditional upon the payment
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of light, harbor or other dues, or entering and reporting at custom-houses, or
any similar conditions would be inconsistent with the grounds upon which such
privileges rest and therefore is not permissible.

And it is decided and awarded that such restrictions are not permissible.

It seems reasonable, however, in order that these privileges accorded by
Great Britain on these grounds of hospitality and humanity should not be
abused, that the American fishermen entering such bays for any of the four
purposes aforesaid and remaining more than 48 hours therein, should be
required, if thought necessary by Great Britain or the Colonial Government,
to report, either 1n person or by telegraph, at a custom-house or to a customs
official, if reasonably convenient opportunity therefor is afforded.

And it is so decided and awarded.

QUESTION V

From where must be measured the * three marine miles of any of the coasts,
bays, creeks, or harbours *’ referred to in the said Article?

In regard to this question, Great Britain claims that the renunciation
applies to all bays generally and

The United States contend that it applies to bays of a certain class or
condition.

Now, considering that the Treaty used the general term ‘‘ bays " without
qualification, the Tribunal is of opinion that these words of the Treaty must
be interpreted in a general sense as applying to every bay on the coast inquestion
that might be reasonably supposed to have been considered as a bay by the
negotiators of the Treaty under the general conditions then prevailing, unless
the United States can adduce satisfactory proof that any restrictions or qualifi-
cations of the general use of the term were or should have been present to their
minds.

And for the purpose of such proof the United States contend:

1°. That while a State may renounce the treaty right to fish in foreign
territorial waters, it cannot renounce the natural right to fish on the High
Seas.

But the Tribunal is unable to agree with this contention. Because though a
State cannot grant rights on the High Seas it certainly can abandon the exercise
of its right to fish on the High Seas within certain definite limits. Such an
abandonment was made with respect to their fishing rights in the waters in
question by France and Spain in 1763. By a convention between the United
Kingdom and the United States in 1846, the two countries assumed ownership
over waters in Fuca Straits at distances from the shore as great as 17 miles.

The United States contend moreover:

2°. That by the use of the term  liberty to fish ” the United States
manifested the intention to renounce the liberty in the waters referred to
only in so far as that liberty was dependent upon or derived from a concession
on the part of Great Britain, and not to renounce the right to fish in those
waters where it was enjoyed by virtue of their natural right as an independent
State.

But the Tribunal is unable to agree with this contention:

{(a) Because the term ‘ liberty to fish ”’ was used in the renunciatory (_:lausc
of the Treaty of 1818 because the same term had been previously used in the
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Treaty of 1783 which gave the liberty; and it was proper to use in the renuncia-
tion clause the same term that was used in the grant with respect to the object
of the grant; and, in view of the terms of the grant, it would have been improper
to use the term “ right ”” in the renunciation. Therefore the conclusion drawn
from the use of the term ** liberty ” instead of the term ‘‘ right ” is not
justified;

() Because the term “ liberty ” was a term properly applicable to the
renunciation which referred not only to fishing in the territorial waters but also
to drying and curing on the shore. This latter rights wat undoubtedly held
under the provisions of the Treaty and was not a right accruing to the United
States by virtue of any principle of International law.

3°. The United States also contend that the term * bays of His Britannic
Majesty’s Dominions ” in the renunciatory clause must be read as including
only those bays which were under the territorial sovereignty of Great Britain.

But the Tribunal is unable to accept this contention:

(a) Because the description of the coast on which the fishery is to be exercised
by the inhabitants of the United States is expressed throughout the Treaty of
1818 in geographical terms and not by reference to political control; the
Treaty describes the coast as contained between capes;

(b) Because to express the political concept of dominion as equivalent to
sovereignty, the word ‘ dominion ” in the singular would have been an
adequate term and not ‘“ dominions ” in the plural; this latter term having a
recognized and well settled meaning as descriptive of those portions of the
Earth which owe political allegiance to His Majesty; e.g. ““ His Britannic
Majesty’s Dominions beyond the Seas .

4°. It has been further contended by the United States that the renuncia-
tion applies only to bays six miles or less in width “ inter fauces terrae 7,
those bays only being territorial bays, because the three mile rule is, as shown
by this Treaty, a principle of international law applicable to coasts and
should be strictly and systematically applied to bays.

But the Tribunal is unable to agree with this contention:

(a) Because admittedly the geographical character of a bay contains con-
ditions which concemn the interests of the territorial sovereign to a more intimate
and important extent than do those connected with the open coast. Thus
conditions of national and territorial integrity, of defence, of commerce and
of industry are all vitally concerned with the control of the bays penetrating
the national coast line. This interest varies, speaking generally in proportion
to the penetration inland of the bay; but as no principle of international law
recognizes any specified relation between the concavity ol the bay and the
requirements for control by the territorial sovereignty, this Tribunal is unable
to qualify by the application of any new principle its interpretation of the Treaty
of 1818 as excluding bays in general from the strict and systematic application
of the three mile rule; nor can this Tribunal take cognizance in this connection
of other principles concerning the territorial sovereignty over bays such as ten
mile or twelve mile limits of exclusion based on international acts subsequent
to the treaty of 1818 and relating to coasts of a different configuration and
conditions of a different character:

(b) Because the opinion of jurists and publicists quoted in the proceedings
conduce tothe opinion that speaking generally the three mile rule should not
be strictly and systematically applied to bays:
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(c) Because the treaties referring to these coasts, antedating the treaty of
1818, made special provisions as to bays, such as the Treaties of 1686 and 1713
between Great Britain and France, and especially the Treaty of 1778 between
the United States and France. Likewise Jay’s Treaty of 1794, Art. 25, distin-
guished bays from the space ‘ within cannon-shot of the coast ” in regard to
the right of seizure in times of war. If the proposed treaty of 1806 and the
treaty of 1818 contained no disposition to that effect, the explanation may be
found in the fact that the first extended the marginal belt to five miles, and
also in the circumstance that the American proposition of 1818 in that respect
was not limited to * bays ”’, but extended to ¢ chambers formed by headlands *’
and to ¢ five marine miles from a right line from one headland to another ”*, a
proposition which in the times of the Napoleonic wars would have affected to
a very large extent the operations of the British navy;

(d) Because it has not been showh by the documents and correspondence in
evidence here that the application of the three mile rule to bays was present
to the minds of the negotiators in 1818 and they could not reasonably have been
expected either to presume it or to provide against its presumption;

(¢) Because it is difficult to explain the words in art. ITI of the Treaty under
interpretation ‘ country ... together with its bays, harbours and creeks”
otherwise than that all bays without distinction as to their width were, in the
opinion of the negotiators, part of the territory;

(f) Because from the information before this Tribunal it is evident that the
three mile rule is not applied to bays strictly or systematically either by the
United States or by any other Power;

(g) It has been recognized by the United States that bays stand apart, and
that in respect of them territorial jurisdiction may be exercised farther than
the marginal belt in the case of Delaware bay by the report of the United States
Attorney General of May 19th 1793; and the letter of Mr. JEFFERsoN to
Mr. GENET of Nov. 8th 1793 declares the bays of the United States generally
to be, “ as being landlocked, within the body of the United States ”.

5°. In this latter regard it is further contended by the United States,
that such exceptions only should be made from the application of the three
mile rule to bays as are sanctioned by conventions and established usage; that
all exceptions for which the United States of America were responsible are
so sanctioned; and that His Majesty’s Government are unable to provide
evidence to show that the bays concerned by the Treaty of 1818 could be
claimed as exceptions on these grounds either generally, or except possibly
in one or two cases, specifically.

But the Tribunal while recognizing that conventions and established usage
might be considered as the basis for claiming as territorial those bays which
on this ground might be called historic bays, and that such claim should be
held valid in the absence of any principle of international law on the subject;
nevertheless is unable to apply this, a contraris, so as to subject the bays in ques-
tion to the three mile rule, as desired by the United States:

(@) Because Great Britain has during this controversy asserted a claim to
these bays generally, and has enforced such claim specifically in statutes or
otherwise, in regard to the more important bays such as Chaleurs, Conception
and Miramichi;

(b) Because neither should such relaxations of this claim, as are in evidence,
be construed as renunciations of it; nor should omissions to enforce the claim in
regard to bays as to which no controversy arose, be so construed. Such a
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construction by this Tribunal would not only be intrinsically inequitable but
internationally injurious; in that it would discourage conciliatory diplomatic
transactions and encourage the assertion of extreme claims in their fullest
extent;

(c) Because any such relaxations in the extreme claim of Great Britain in its
international relations are compensated by recognitions of it in the same sphere
by the United States; notably in relations with France for instance in 1823
when they applied to Great Britain for the protection of their fishery in the
bays on the western coast of Newfoundland, whence they had been driven by
French war vessels on the ground of the pretended exclusive right of the French.
Though they never asserted that their fishermen had been disturbed within the
three mile zone, only alleging that the disturbance had taken place in the bays,
they claimed to be protected by Great Britain for having been molested in
waters which were, as Mr. Rush stated *‘ clearly within the jurisdiction and
sovereignty of Great Britain .

6°. It has been contended by the United States that the words ‘‘ coasts,
bays, creeks or harbours ”’ are here used only to express different parts of
the coast and are intended to express and be equivalent to the word * coast ”,
whereby the three marine miles would be measured from the sinuosities of
the coast and the renunciation would apply only to the waters of bays within
three miles.

But the Tribunal 1s unable to agree with this contention:

(a) Because it is a principle of interpretation that words in a document ought
not to be considered as being without any meaning if there is not specific
evidence to that purpose and the interpretation referred to would lead to the
consequence, practically, of reading the words ‘ bays, creecks and harbours
out of the Treaty; so that it would read ‘‘ within three miles of any of the
coasts ”’ including therein the coasts of the bays and harbours;

(6) Because the word ‘ therein ”’ in the proviso —‘ restrictions necessary
to prevent their taking, drying or curing fish therein ”’ can refer only to *“ bays 7,
and not to the belt of three miles along the coast; and can be explained only on
the supposition that the words ‘‘ bays, creeks and harbours ”’ are to be under-
stood in their usual ordinary sense and not in an artificially restricted sense of
bays within the three mile belt;

(c) Because the practical distinction for the purpose of this fishery between
coasts and bays and the exceptional conditions pertaining to the latter has
been shown from the correspondence and the documents in evidence, especially
the Treaty of 1783, to have been in all probability present to the minds of the
negotiators of the Treaty of 1818;

(d) Because the existence of this distinction is confirmed in the same article
of the Treaty by the proviso permitting the United States fishermen to enter
bays for certain purposes;

(¢) Because the word “‘ coasts ” is used in the plural form whereas the con-
tention would require its use in the singular;

(f) Because the Tribunal is unable to understand the term ‘“ bays > in the
renunciatory clause in other than its geographical sense, by which a bay is to
be considered as an indentation of the coast, bearing a configuration of a partic-
ular character easy to determine specifically, but difficult to describe generally,

The negotiators of the Treaty of 1818 did probably not trouble themselves
with subtle theories concerning the notion of “ bays ”; they most probably
thought that everybody would know what was a bay. In this popular sense
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the term must be interpreted in the Treaty. The interpretation must take into
account all the individual circumstances which for any one of the different
bays are to be appreciated, the relation of its width to the length of penetration
inland, the possibility and the necessity of its being defended by the State in
whose territory it is indented; the special value which it has for the industry
of the inhabitants of its shores; the distance which it is secluded from the
highways of nations on the open sea and other circumstances not possible to
enumerate in general.

For these reasons the Tribunal decides and awards:

In case of bays the three marine miles are to be measured from a straight line
drawn across the body of water at the place where it ceases to have the configuration
and characteristics of a bay. At all other places the three marine miles are to be
measured following the sinuosities of the coast.

But considering the Tribunal cannot overlook that this answer to Question V,
although correct in principle and the only one possible in view of the want of
a sufficient basis for a more concrete answer, is not entirely satisfactory as to its
practical applicability, and that it leaves room for doubts and differences in
practice. Therefore the Tribunal considers it its duty to render the decision
more practicable and to remove the danger of future differences by adjoining
to it, a recommendation in virtue of the responsibilities imposed by Art. IV
of the Special Agreement.

Considering, moreover, that in treaties with France, with the North
German Confederation and the German Empire and likewise in the North
Sea Convention, Great Britain has adopted for similar cases the rule that only
bays of ten miles width should be considered as those wherein the fishing is
reserved to nationals. And that in the course of the negotiations between Great
Britain and the United States a similar rule has been on various occasions
proposed and adopted by Great Britain in instructions to the naval officers
stationed on these coasts. And that though these circumstances are not sufficient
to constitute this a principle of international law, it seems reasonable to propose
this rule with certain exceptions, all the more that this rule with such exceptions
has already formed the basis of an agreement between the two Powers.

Now therefore this Tribunal in pursuance of the provisions of art. IV hereby
recommends for the consideration and acceptance of the High Contracting Parties
the following rules and method of procedure for determining the limits of the bays
hereinbefore enumerated.

1

In every bay not hereinafter specifically provided for the limits of exclusion shall
be drawn three miles seaward from a straight line across the bay in the part nearest
the entrance at the first point where the width does not exceed ten miles.

2

In the following bays where the configuration of the coast and the local climatic
conditions are such that foreign fishermen when within the geographic headlands
might reasonably and bona fde believe themselves on the high seas, the limits of
exclusion shall be drawn in each case between the headlands hereinafter specified
as being those at and within which such fishermen might be reasonably expected to
recognize the bay under average conditions.

For the Baie des Chaleurs the line from the Light at Birch Point on Miscou Island
to Macquereau Point Light:for the Bay of Miramichi, the line from the Light at
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Point Escuminac to the Light on the Eastern Point of Tabisintac Gully; for Egmont
Bay, in Prince Edward Island, the line from the light at Cape Egmont to the Light
at West Point; and off St. Ann’s Bay, in the Province of Nova Scotia, the line from
the Light at Point Anconi to the nearest point on the opposite shore of the mainland.

For Fortune Bay, in Newfoundland, the line from Connaigre Head to the Light
on the Southeasterly end of Brunet Island, thence to Fortune Head.

For or near the following bays the limits of exclusion shall be three marine miles
seawards from the following lines, namely:

For or near Barrington Bay, in Nova Scotia, the line from the Light on Stoddart
Island to the Light on the south point of Cape Sable, thence to the light at Baccaro
Point; at Chedabucto and St. Peter’s Bays, the line from Cranberry Island Light
to Green Island Light, thence to Point Rouge ; for Mira Bay, the line from the Light
on the East Point of Scatari Island to the Northeasterly Point of Cape Morien; and
at Placentia Bay, in Newfoundland, the line from Latine Point, on the Eastern
mainland shore, to the most Southerly Point of Red Island, thence by the most
Southerly Point of Merasheen Island to the mainland.

Long Island and Bryer Island, on St. Mary’s Bay, in Nova Scotia, shall, for the
purpose of delimitation, be taken as the caasts of such bays.

It is understood that nothing in these rules refers either to the Bay of Fundy
considered as a whole apart from its bays and creeks or as to the innocent passage
through the Gut of Canso, which were excluded by the agreement made by exchange
of notes between Mr. Bacon and Mr. Bryce dated February 2lst 1909 and
March 4th 1909; or to Conception Bay, which was provided for by the decision of
the Privy Council in the case of the Direct United States Cable Company v. The
Anglo American Telegraph Company, in which decision the United States have
acquiesced.

QUESTION VI

Have the inhabitants of the United States the liberty under the said Article
or otherwise, to take fish in the bays, harbours, and creeks on that part of the
southern coast of Newfoundland which extends from Cape Ray to Rameau
Islands, or on the western and northern coasts of Newfoundland from Cape
Ray to Quirpon Islands, or on the Magdalen Islands?

In regard to this question, it is contended by the United States that the
inhabitants of the United States have the liberty under Art. I of the Treaty
of taking fish in the bays, harbours and creeks on that part of the Southern
Coast of Newfoundland which extends from Cape Ray to Rameau Islands
or on the western and northern coasts of Newfoundland from Cape Ray to
Quirpon Islands and on the Magdalen Islands. It is contended by Great
Britain that they have no such liberty.

Now considering that the evidence seems to show that the intention of the
Parties to the Treaty of 1818, as indicated by the records of the negotiations
and by the subsequent attitude of the Governments was to admit the United
States to such fishery, this Tribunal is of opinion that it is incumbent on Great
Britain to produce satisfactory proof that the United States are not so entitled
under the Treaty.

For this purpose Great Britain points to the fact that whereas the Treaty
grants to American fishermen liberty to take fish ** on the coasts, bays, harbours,
and creeks from Mount Joly on the Southern coast of Labrador ” the liberty
is granted to the “ coast ” only of Newfoundland and to the “ shore ™ only of
the Magdalen Islands; and argues that evidence can be found in the correspond-
ence submitted indicating an intention to exclude Americans from Newfound-
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land bays on the Treaty Coast, and that no value would have been attached at
that time by the United States Government to the liberty of fishing in suchbays
because there was no cod fishery there as there was in the bays of Labrador.

But the Tribunal is unable to agree with this contention:

(a) Because the words ‘‘ part of the southern coast. . .from. .. to’ and the
words * Western and Northern Coast . .. from . .. to”, clearly indicate one
uninterrupted coast-line ; and there is no reason to read into the words *‘ coasts
a contradistinction to bays, in order to exclude bays. On the contrary, as
already held in the answer to Question V, the words ‘ liberty, forever, to dry
and cure fish in any of the unsettled bays, harbours and creeks of the Southern
part of the Coast of Newfoundland hereabove described *’, indicate that in the
meaning of the Treaty, as in all the preceding treaties relating to the same terri-
tories, the words coast, coasts, harbours, bays, etc., are used, without attaching
to the word “ coast ” the specific meaning of excluding bays. Thus in the
provision of the Treaty of 1783 giving liberty * to take fish on such part of the
coast of Newfoundland as British fishermen shall use ”’; the word “‘ coast ¥’
necessarily includes bays, because if the intention had been to prohibit the
entering of the bays for fishing the following words * but not to dry or cure the
same on that island ”, would have no meaning. The contention that in the
Treaty of 1783 the word ‘ bays » is inserted lest otherwise Great Britain would
have had the right to exclude the Americans to the three mile line, is inadmissible,
because in that Treaty that line is not mentioned;

(6) Because the correspondence between Mr. Apams and Lord BATHURST also
shows that during the negotiations for the Treaty the United States demanded
the former rights enjoyed under the Treaty of 1783, and that Lord BATHURST
in the letter of 30th October 1815 made no objection to granting those ** former
rights ” ““ placed under some modifications ”’, which latter did not relate to
the right of fishing in bays, but only to the “ preoccupation of British harbours
and creeks by the fishing vessels of the United States and the forcible exclusion
of British subjects where the fishery might be most advantageously conducted ”’,
and ‘‘ to the clandestine introduction of prohibited goods into the British
colonies ”’. It may be therefore assumed that the word ¢ coast *’ is used in both
Treaties in the same sense, including bays;

(¢) Because the Treaty expressly allows the liberty to dry and cure in the
unsettled bays, etc. of the southern part of the coast of Newfoundland, and this
shows that, a fortiori, the taking of fish in those bays is also allowed ; because the
fishing liberty was a lesser burden than the grant to cure and dry, and the
restrictive clauses never refer to {ishing in contradistinction to drying, but
always to drying in contradistinction to fishing. Fishing is granted without
drying, never drying without fishing;

(d) Because there is not sufficient evidence to show that the enumeration of
the component parts of the coast of Labrador was made in order to discriminate
between the coast of Labrador and the coast of Newfoundland;

(e) Because the statement that there is no codfish in the bays of Newfound-
land and that the Americans only took interest in the codfishery is not proved;
and evidence to the contrary is to be found in Mr. Joun Apams Journal of
peace Negotiations of November 25, 1782;

(f) Because the Treaty grants the right to take fish of every kind, and not
only codfish;

(g} Because the evidence shows that, in 1823, the Americans were fishing
in Newloundland bays and that Great Britain when summoned to protect
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themn against expulsion therefrom by the French did not deny their right to
enter such bays.

Therefore this Tribunal is of opinion that American inhabitants are entitled to
fish in the bays, creeks and harbours of the Treaty coasts of Newloundland and the
Magdalen Islands and it is so decided and awarded.

QUESTION VII

Are the inhabitants of the United States whose vessels resort to the Treaty
coasts for the purpose of exercising the liberties referred to in Article I of the
Treaty of 1818 entitled to have for those vessels, when duly authorized by the
United States in that behalf, the commercial privileges on the Treaty coasts
accorded by agreement or otherwise to United States trading vessels generally?

Now assuming that commercial privileges on the Treaty coasts are accorded
by agreement or otherwise to United States trading vessels generally, without
any exception, the inhabitants of the United States, whose vessels resort to the
same coasts for the purpose of exercising the liberties referred to in Article I of
the Treaty of 1818, are entitled to have for those vessels when duly authorized
by the United States in that behalf, the above mentioned commercial
privileges, the Treaty containing nothing to the contrary. But they cannot
at the same time and during the same voyage exercise their Treaty rights and
commercial privileges are submitted to different rules, regulations and restraints.

For these reasons this Tribunal is of opinion that the inhabitants of the United
States are so entitled in so far as concerns this Treaty, there being nothing in its
provisions to disentitle them provided the Treaty liberty of fishing and the commer-
cial privileges are not exercised concurrently and it is so decided and awarded.

DonNE at The Hague, in the Permanent Court of Arbitration, in triplicate
original, September 7th, 1910.

H. LamMMmascH

A. F. pE SavorNIN LOHMAN

George Gray

C. FrrzpaTrICK

Luis M. Draco

Signing the Award, I state pursuant to Article IX clause 2 of the Special
Agreement my dissent from the majority of the Tribunal in respect to the
considerations and enacting part of the Award as to Question V.

Grounds for this dissent have been filed at the International Bureau of the
Permanent Court of Arbitration.

Luis M. Draco
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Grounds for the Dissent
to
the Award on Question V
by Dr. Luis M. Drago

Counsel for Great Britain have very clearly stated that according to their
contention the territoriality of the bays referred to in the Treaty of 1818 is
immaterial because whether they are or are not territorial, the United States
should be excluded {rom fishing in them by the terms of the renunciatory clause,
which simply refers to ‘“ bays, creeks or harbours of His Britannic Majesty’s
Dominions ”” without any other qualification or description. If that were so,
the necessity might arise of discussing whether or not a nation has the right to
exclude another by contract or otherwise from any portion or portions of the
high seas. But in my opinion the Tribunal need not concern itself with such
general question, the wording of the treaty being clear enough to decide the
point at issue.

Article T begins with the statement that differences have arisen respecting
the liberty claimed by the United States for the inhabitants thereof to take, dry
and cure fish on ‘‘ certain coasts, bays, harbours and creeks of His Britannic
Majesty’s Dominions in America ”’, and then proceeds to locate the specific
portions of the coast with its corresponding indentations, in which the liberty
of taking, drying and curing fish should be exercised. The renunciatory clause,
which the Tribunal is called upon to construe, runs thus: *“ And the United
States hereby renounce, forever, any liberty heretofore enjoyed or claimed by
the inhabitants thereof, to take, dry or cure fish on, or within three marine
miles of any of the Coasts, Bays, Creeks or Harbours of His Britannic Majesty’s
Dominions in America not included within the above mentioned limits. ”
This language does not lend itself to different constructions. If the bays in
which the liberty has been renounced are those ¢ of His Britannic Majesty’s
Dominions in America *’, they must necessarily be territorial bays, because in
so far as they are not so considered they should belong to the high seas and
consequently form no part of His Britannic Majesty’s Dominions, which, by
definition, do not extend to the high seas. It cannot be said, as has been sugges-
ted, that the use of the word “ dominions ”, in the plural, implies a different
meaning than would be conveyed by the same term as used in the singular, so
that in the present case ,* the British dominions in America” ought to be
considered as a mere geographical expression, without reference to any right
of sovereignty or ‘“ dominion >’. It seems to me, on the contrary, that ‘‘ domi-
nions ”’, or “* possessions *’, or ‘‘ estates ", or such other equivalent terms, simply
designate the places over which the  dominion > or property rights are exer-
cised. Where there is no possibility of appropriation or dominion, as on the
high seas, we cannot speak of dominions. The * dominions  extend exactly
to the point which the * dominion ” reaches; they are simply the actual or
physical thing over which the abstract power or authority, the right, asgiven
to the proprietor or the ruler, applies. The interpretation as to the territoriality
of the bays as mentioned in the renunciatory clause of the treaty appears
stronger when considering that the United States specifically renounced the
‘“ liberty ”, not the ““right”” to fish or to cure and dry fish. “ The United
States renounce, forever, any liberty heretofore enjoyed or claimed, to take, cure
or dry fish on, or within three marine miles of any of the coasts, bays, creeks or
harbours of His Britannic Majesty’s Dominions in America . It is well known
that the negotiators of the Treaty of 1783 gave a very different meaning to the
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terms liberty and right, as distinguished from each other. In this connection
Mr. Apams’ Journal may be recited. To this Journal the British Counter Case
refers in the following terms: * From an entry in Mr. Apawms’ Journal it appears
that he drafted an article by which he distinguished the right to take fish (both
on the high seas and on the shores) and the liberty to take and cure fish on the
land. But on the following day he presented to the British negotiators a draft
in which he distinguishes between the * right ’ to take fish on the high seas, and
the ‘liberty’ to take fish on the ‘coasts’, and to dry and cure fish on the
land ****. The British Commissioner called attention to the distinction thus
suggested by Mr. Apawms and proposed that the word liberty should be applied
to the privileges both on the water and on the land. Mr. Apaums thereupon
rose up and made a vehement protest, as is recorded in his Diary, against the
suggestion that the United States enjoyed the fishing on the banks of New-
foundland by any other title than that of right. **** The application of the
word [iberty to the coast fishery was left as Mr. Apawms proposed. ” *“ The
incident, proceeds the British Case, is of importance, since it shows that the
difference between the two phrases was intentional. >’ (British Counter Case,
page 17). And the British Argument emphasizes again the difference.
““ More cogent still is the distinction between the words right and liberty. The
word right is applied to the sea fisheries, and the word liberty to the shore
fisheries. The history of the negotiations shows that this distinction was
advisedly adopted. > If then a liberty is a grant and not the recognition of a
right; if, as the British Case, Counter Case and Argument recognize, the United
States had the right to fish in the open sea in contradistinction with the liberty
to fish near the shores or portions of the shores, and if what has been renounced
in the words of the treaty is the “ liberty > to fish on, or within three miles of
the bays, creeks and harbours of His Britannic Majesty’s Dominions, it clearly
follows that such liberty and the corresponding renunciation refers only to such
portions of the bays which were under the sovereignty of Great Britain and not
to such other portions, if any, as form part of the high seas.

And thus it appears that far from being immaterial the territoriality of bays
1s of the utmost importance. The treaty not containing any rule or indication
upon the subject, the Tribunal cannot help a decision as to this point, which
involves the second branch of the British contention that all so-called bays are
not only geographical but wholly territorial as well, and subject to the juris-
diction of Great Britain. The situation was very accurately described on almost
the same lines as above stated by the British Memorandum sent in 1870 by the
Earl of Kimberley to Governor Sir JouN Younc: ‘‘ The right of Great Britain
to exclude American fishermen from waters within-three miles of the coasts is
unambiguous, and, it is believed, uncontested. But there appears to be some
doubt what are the waters described as within three miles of bays, creeks or
harbors. When a bay is less than six miles broad its waters are within the
three mile limit, and therefore clearly within the meaning of the treaty; but
when it is more than that breadth, the question arises whether it is a bay of Her Britannic
Majesty’s Dominions. This is a question which has to be considered in each
particular case with regard to international law and usage. When such a bay
is not a bay of Her Majesty’s dominions, the American fishermen shall be
entitled to fish in it, except within three marine miles of the ‘ coast ’; when it
is a bay of Her Majesty’s dominions they will not be entitled to fish within three
miles of it, that is to say (it is presumed) within three miles of a line drawn from
headland to headland. ” (American Case Appendix, page 629.)

Now, it must be stated in the first place that there does not seem to exist any
general rule of international law which may be considered final, even in what



NORTH ATLANTIC COAST FISHERIES CASE 205

refers to the marginal belt of territorial waters. The old rule of the cannon-
shot, crystallized into the present three marine miles measured from low- water
mark, may be modified at a later period inasmuch as certain nations claim
wider jurisdietion and an extension has already been recommended by the
Institute of International Law. There is an obvious reason for that. The
marginal strip of territorial waters based originally on the cannon-shot, was
founded on the necessity of the riparian State to protect itself from outward
attack, by providing something in the nature of an insulating zone, which very
reasonably should be extended with the accrued possibility of offense due to
the wider range of modern ordnance. In what refers to bays, it has been
proposed as a general rule (subject to certain important exceptions) that the
marginal belt of territorial waters should follow the sinuosities of the coast more
or less in the manner held by the United States in the present contention, so
that the marginal belt being of three miles, as in the Treaty under consideration,
only such bays should be held as territorial as have an entrance not wider than
six miles. (See Sir THomas Barcray’s Report to Institute of International
Law, 1894, page 129, in which he also strongly recommends these limits). This
is the doctrine which WESTLAKE, the eminent English writer on International
Law, has summed up in very few words:  As to bays, ’” he says, ““ if the entrance
to one of them is not more than twice the width of the littoral sea enjoyed by the
country in question — that is, not more than six sea miles in the ordinary case,
eight in that of Norway, and so forth — there is no access from the open sea
to the bay except through the territorial water of that country, and the inner
part of the bay will belong to that country no matter how widely it may expand.
The line drawn from shore to shore at the part where, in approaching from
the open sea, the width first contracts to that mentioned, will take the place of
the line of low water, and the littoral sea belonging to the State will be measured
outwards from that line to the distanece of three miles or more, proper to the
State ” (WESTLAKE, Vol. 1, page 187). But the learned author takes care to
add: “ But although this is the general rule it often meets with an exception
in the case of bays which penetrate deep into the land and are called gulfs.
Many of these are recognized by immemorial usage as territorial sea of the
States into which they penetrate, notwithstanding that their entrance is wider
than the general rule for bays would give as a limit for such appropriation.
And he proceeds to quote as examples of this kind the Bay of Conception in
Newfoundland, which he considers as wholly British, Chesapeake and Delaware
Bays, which belong to the United States, and others. (Jbid, page 188.) The
Institute of International Law, in its Annual Meeting of 1894, recommended
a marginal belt of six miles for the general line of the coast and as a consequence
established that for bays the line should be drawn up across at the nearest
portion of the entrance toward the sea where the distance between the two sides
do not exceed twelve miles. But the learned association very wisely added a
proviso to the eflect, * that bays should be so considered and measured unless
a continuous and established usage has sanctioned a greater breadth ”. Many
great authorities are agreed as to that. Counsel for the United States proclaimed
the right to the exclusive jurisdiction of certain bays, no matter what the width
of their entrance should be, when the littoral nation has asserted its right totake
it into their jurisdiction upon reasons which go always back to the doctrine
of protection. Lord BLACKBURN, one of the most eminent of English Judges,
delivering the opinion of the Privy Council about Conception Bay in New-
foundland, adheied to the same doctrine when he asserted the territoriality of
that branch of the sea. giving as a reason for such finding * that the British
Government for a long period had exercised dominion over this bay and its
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claim had been acquiesced in by other nations, so as to show that the bay had
been for a long time occupied exclusively by Great Britain, a circumstance
which, in the tribunals of any country, would be very important. ‘ And
moreover, ”’ he added, ‘‘ the British Legislature has, by Acts of Parliament,
declared it to be part of the British territory, and part of the country made
subject to the legislation of Newfoundland. ” (Direct U. S. Cable Co. v. The
Anglo-American Telegraph Co., Law Reports, 2 Appeal Cases, 374.)

So it may be safely asserted that a certain class of bays, which might be
properly called the historical bays such as Chesapeake Bay and Delaware Bay
in North America and the great estuary of the River Plate in South America,
form a class distinct and apart and undoubtedly belong to the littoral country,
whatever be their depth of penetration and the width of their mouths, when
such country has asserted its sovereignty over them, and particular circum-
stances such as geographical configuration, immemorial usage and above all,
the requirements of self~defense, justify such a pretension. The right of Great
Britain over the bays of Conception, Chaleur and Miramichi are of this descrip-
tion. In what refers to the other bays, as might be termed the common,
ordinary bays, indenting the coasts, over which no special claim or assertion of
sovereignty has been made, there does not seem to be any other general principle
to be applied than the one resulting from the custom and usage of each in-
dividual nation as shown by their Treaties and their general and time honored
practice.

The well kwown words of ByNKERsHOEK might be very appropriately recalled
in this connection when so many and divergent opinions and authorities have
been recited: ‘“ The common law of nations, > he says, “ can only be learnt
from reason and custom. I do not deny that authority may add weight to
reason, but I prefer to seek it in a constant custom of concluding treaties in one
sense or another and in examples that have occurred in one country or another.”
(Questiones Jure Publici, Vol. 1, Cap. 3.)

It is to be borne in mind in this respect that the Tribunal has been called
upon to decide as the subject matter of this controversy, the construction to be
given to the fishery Treaty of 1818 between Great Britain and the United
States. And so it is that from the usage and the practice of Great Britain in
this and other like fisheries and from Treaties entered into by them with other
nations as to fisherics, may be evolved the right interpretation to be given to the
particular convention which has been submitted. In this connection thefollow-
ing Treaties may be recited:

Treaty between Great Britain and France. 2nd August, 1839. It reads as follows:

Article IX. The subjects of Her Britannic Majesty shall enjoy the exclusive
right of fishery within the distance of 3 miles from low water mark along the
whole extent of the coasts of the British Islands.

It is agreed that the distance of three miles fixed as the general limit for the
exclusive right of fishery upon the coasts of the two countries, shall, with respect
to bays, the mouths of which do not exceed ten miles in width, be measured
from a straight line drawn from headland to headland.

Article X. It is agreed and understood, that the miles mentioned in the
present Convention are geographical miles, whereof 60 makeadegrec of latitude.

(HeErTSLETT’s Treaties and Conventions, Vol. V, p. 89.)
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Regulations between Great Britain and France. 24th May, 1843,

Art. II. The limits, within which the general right of fishery is exclusively
reserved to the subjects of the two kingdoms respectively, are fixed with the
exception of those in Granville Bay) at 3 miles distance from low water mark.

With respect to bays, the mouths of which do not exceed ten miles in width,
the 3 mile distance is measured from a straight line drawn from headland to
headland.

Art. ITI. The miles mentioned in the present regulations are geographical
miles, of which 60 make a degree of latitude.

(HerTsLETT, Vol. VI, p. 416.)

Treaty between Great Britain and France. November 11, 1867.

Art. I. British fishermen shall enjoy the exclusive right of fishery within the
distance of 3 miles from low water mark, along the whole extent of the coasts of
the British Islands.

The distance of 3 miles fixed as the general limit for the exclusive right of
fishery upon the coasts of the two countries shall, with respect to bays, the
mouths of which do not exceed ten miles in width be measured from a straight
line drawn from headland to headland.

The miles mentioned in the present convention are geographical miles
whereof 60 make a degree of latitude.

(HErTSLETT’s Treaties, Vol. XII, p. 1126, British Case App., p- 38.)

Great Britain and North German Confederation. British notice to fishermen by
the Board of Trade. Board of Trade, November 1868.

Her Majesty’s Government and the North German Confederation having
come to an agreement respecting the regulations to be observed by British
fishermen fishing off the coasts of the North German Confederation, the follow-
ing notice is issued for the guidance and warning of British fishermen:

1. The exclusive fishery limits of the German Empire are designated by the
Imperial Government as follows: that tract of the sea which extends to a
distance of 3 sea miles from the extremest limits which the ebb leaves dry of
the German North Sea Coast of the German Islands or flats lying before it, as
well as those bays and incurvations of the coast which are ten sea miles or less
in breadth reckoned from the extremest points of the land and the flats, must
be considered as under the territorial sovereignty of North Germany,

(HERTSLETT’s Treaties, Vol. XIV, p. 1055.)

Great Britain and German Empire. British Board of Trade, December 1874.

(Same recital referring to an arrangement entered into between Her Britannic
Majesty and the German Government.)

Then the same articles follow with the alteration of the words ‘‘ German
Empire ** for *“ North Germany .

(HerTsLETT’s, Vol. X1V, p. [058.)



208 GREAT BRITAIN/UNITED STATES

Treaty between Great Britain, Belgium, Denmark, France, Germany and the Neiher-
lands for regulating the police of the North Sea Fisheries, May 6, 1882.

II. Les pécheurs nationaux jouiront du droit exclusif de péche dans le rayon
de 3 milles, 4 partir de la laisse de basse mer, le long de toute I'étendue des
cotes de leurs pays respectifs, ainsi que des iles et des bancs qui en dépendent.

Pour les baies le rayon de 3 milles sera mesuré a partir d’une ligne droite,
tirée, en travers de la baie, dans la partie la plus rapprochée de ’entrée, au
premier point o1 'ouverture n’excédera pas 10 milles.

(HerTsLETT, Vol. XV, p. 794.)
British Order in Council, October 23rd, 1877.

Prescribes the obligation of not concealing or effacing numbers or marks on
boats, employed in fishing or dredging for purposes of sale on the coasts of
England, Wales, Scotland and the Islands of Guernsey, Jersey, Alderney, Sark
and Man, and not going outside;

(a) The distance of 3 miles from low water mark along the whole extent of

the said coasts;

(6) In cases of bays less than 10 miles wide the line joining the headlands of

said bays.

(HERTSLETT’s, Vol. X1V, p. 1032.)

To this list may be added the unratified Treaty of 1888 between Great
Britain and the United States which is so familiar to the Tribunal. Such un-
ratified Treaty contains an authoritative interpretation of the Convention of
October 20th, 1818, sub-judice: * The three marine miles mentioned in Article I
of the Convention of October 20th, 1818, shall be measured seaward from low-
water mark; but at every bay, creek or harbor, not otherwise specifically
provided for in this Treaty, such three marine miles shall be measured seaward
from a straight line drawn across the bay, creek or harbor, in the part nearest
the entrance at the first point where the width does not exceed ten marine
miles ’, which is recognizing the exceptional bays as aforesaid and laying the
rule for the general and common bays.

It has been suggested that the Treaty of 1818 ought not to be studied as
hereabove in the light of any Treaties of a later date, but rather be referred to
such British international Conventions as preceded it and clearly illustrate, ac-
cording to this view, what were, at the time, the principles maintained by Great
Britain as to their sovereignty over the sea and over the coast and the adjacent
territorial waters. In this connection the Treaties of 1686 and 1713 with France
and of 1763 with France and Spain have been recited and offered as examples
also of exclusion of nations by agreement from fishery rights on the high seas.
I cannot partake of such a view. The treaties of 1686, 1713 and 1763 can hardly
be understood with respect to this, otherwise than as examples of the wild,
obsolete claims over the common ocean which all nations have of old abandoned
with the progress of an enlightened civilization. And if certain nations accepted
long ago to be excluded by convention from fishing on what is to-day considered
a common sea, it is precisely because it was then understood that such tracts of
water, now free and open to all, were the exclusive property of a particular
powel, who, being the owners, admitted or excluded othe¢ts [rom their use.
The Trcaty of 1818 is in the meantime one of the few which mark an era in the
diplomacy of the world. A< a matter of fact it is the very st which commuted
the rute of the cannon-shot into the three marine miles of coastal juisdiction.
\ned it readh would appear unjustified to explain such historic document.
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by referring it to international Agreements of a hundred and two hundred
years before when the doctrine of SELDEN’s Mare Clausum was at its height and
when the coastal waters were fixed at such distances as sixty miles, or 2 hundred
miles, or two days’ journey from the shore and the like. It seems very appro-
priate, on the contrary, to explain the meaning of the Treaty of 1818 by
comparing it with those which immediately followed and established the same
limit of coastal jurisdiction. As a general rule a Treaty of a former date may
be very safely construed by referring it to the provisions of like Treaties made by
the same nation on the same matter at a later time. Much more so when, as
occurs in the present case, the later Conventions, with no exception, starting
from the same premise of the three miles coastal jurisdiction arrive always to
an uniform policy and line of action in what refers to bays. As a matter of fact
all authorities approach and connect the modern fishery Treaties of Great
Britain and refer them to the Treaty of 1818. The second edition of KLUBER,
for instance, quotes in the same sentence the Treaties of October 20th, 1818,
and August 2, 1839, as fixing a distance of three miles from low water mark for
coastal jurisdiction. And Fiori, the well-known Italian jurist, referring to the
same marine miles of coastal jurisdiction, says: * This rule recognized as early
as the Treaty of 1818 between the United States and Great Britain, and that
between Great Britain and France in 1839, has again been admitted in the
treaty of 1867 .”” (Nouveau Droit International Public, Paris, 1885, Section 803.)

This is only a recognition of the permanency and the continuity of States.
The Treaty of 1818 is not a separate fact unconnected with the later policy of
Great Britain. Its negotiators were not parties to such international Convention
and their powers disappeared as soon’ as they signed the document on behalf of
their countries. The parties to the Treaty of 1818 were the United States and
Great Britain, and what Great Britain meant in 1818 about bays and fisheries,
when they for the first time fixed a marginal jurisdiction of three miles, can be
very well explained by what Great Britain, the same permanent political entity,
understood in 1839, 1843, 1867, 1874, 1878 and 1882, when fixing the very
same zone of territorial waters. That a bay in Europe should be considered
as different from a bay in America and subject to other principles of inter-
national law cannot be admitted in the face of it. What the practice of Great
Britain has been outside the Treaties is very well known to the Tribunal, and
the examples might be multiplied of the cases in which that nation has ordered
its subordinates to apply to the bays on these fisheries the ten mile entrance
rule or the six miles arcording to the occasion. It has been repeatedly said
that such have been only relaxations of the strict right, assented to by Great
Britain in order to avoid friction on certain special occasions. That may be.
But it may also be asserted that such relaxations have been very many and that
the constant, uniform, never contradicted practice of concluding fishery
Treaties from 1839 down to the present day, in all of which the ten miles entrance
bays are recognized, is the clear sign of a policy. This policy has but very
lately found a most public, solemn and unequivocal expression. ‘‘ On a question
asked in Parliament on the 2lst of February 1907, says Prrt CoBBETT, a
distinguished English writer, with respect to the Moray Firth Case, it was
stated that, according to the view of the Foreign Office, the Admiralty, the
Colonial Office, the Board of Trade and the Board of Agriculture and Fisheries,
the term ‘‘ territorial waters ” was deemed to include waters extending from
the coast line of any part of the territory of a State to three miles from the
low-water mark of such coast line and the waters of all bays, the entrance to
which is not more than six miles, and of which the entire land boundary



210 GREAT BRITAIN/UNITED STATES

forms part of the territory of the same state. (Pt CoBBETT Cases and Opinions
on International Law, Vol. 1, p. 143.)

Is there a contradiction between these six miles and the ten miles of the
treaties just referred to? Not at all. The six miles are the consequence of the
three miles marginal belt of territorial waters in their coincidence from both
sides at the inlets of the coast and the ten miles far from being an arbitrary
measure are simply an extension, a margin given for convenience to the strict
six miles with fishery purposes. Where the miles represent sixty to a degree in
latitude the ten miles are besides the sixth part of the same degree. The
American Government in reply to the observations made to Secretary BAvarp’s
Memorandum of 1888, said very precisely: ‘“ The width of ten miles was
proposed not only because it had been followed in Conventions between many
other powers, but also because it was deemed reasonable and just in the present
case; this Government recognizing the fact that while it might have claimed
a width of six miles as a basis of settlement, fishing within bays and harbors only
slightly wider would be confined to areas so narrow as to render it practically
valueless and almost necessarily expose the fishermen to constant danger of
carrying their operations into forbidden waters. ”” (British Case Appendix,
page 416.) And Professor JoHN Basser MoOORE, a recognized authority on
International law, in a communication addressed to the Institute of Inter-
national law, said very forcibly: * Since you observe that there does not
appear to be any convincing reason to prefer the ten mile line in such a case
to that of double three miles, I may say that there have been supposed to exist
reasons both of convenience and of safety. The ten mile line has been adopted
in the cases referred to as a practical rule. The transgression of an encroach-
ment upon territorial waters by fishing vessels is generally a grave offense,
involving in many instances the forfeiture of the offending vessel, and it is
obvious that the narrower the space in which it is permissible to fish the more
likely the offense is to be committed. In order, therefore, that fishing may be
practicable and safe and not constantly attended with the risk of violating
territorial waters, it has been thought to be expedient not to allow it where
the extent of free waters between the three miles drawn on each side of the bay
is less than four miles. This is the reason of the ten mile line. Its intention is
not to hamper or restrict the right to fish, but to render its exercise practicable
and safe. 'When fishermen fall in with a shoal of fish, the impulse to follow it
is so strong as to make the possibilities of transgression very serious within
narrow limuts of free waters. Hence it has been deemed wiser to exclude them
from space less than four miles each way from the forbidden lines. In spaces
less than this operations are not only hazardous, but so circumscribed as to
render them of little practical value. ”” (Annuaire de I'Institut de Droit Inter-
national, 1894, p. 146.)

So the use of the ten mile bays so constantly put into practice by Great
Britain in its fishery Treaties has its root and connection with the marginal
belt of three miles for the territorial waters. So much so that the Tribunal
having decided not to adjudicate in this case the ten miles entrance to the bays
of the treaty of 1818, this will be the only one exception in which the ten miles
of the bays do not follow as a consequence the strip of three miles of territorial
waters, the historical bays and estuaries always excepted.

And it is for that reason that an usage so firmly and for so long a time
established ought, in my opinion, be applied to the construction of the Treaty
under consideration, much more so, when custom, one of the recognized
sources of law, international as well as municipal, is supported in this case by
reason and by the acquiescence and the practice of many nations.
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The Tribunal has decided that: ¢ In case of bays the 3 miles (of the Treaty)
are to be measured from a straight line drawn across the body of water at the
place where it ceases to have the configuration characteristic of a bay. At all
other places the three miles are to be measured following the sinuosities of the
coast . But no rule is laid out or general principle evolved for the parties
to know what the nature of such configuration is or by what methods the points
should be ascertained from which the bay should lose the characteristics of such.
There lies the whole contention and the whole difficulty, not satisfactorily solved,
to my mind, by simply recommending, without the scope of the award and as
a system of procedure for resolving future contestations under Article IV of the
Treaty of Arbitration, a series of lines, which practical as they may be supposed
to be, cannot be adopted by the Parties without concluding a new Treaty.

These are the reasons for my dissent, which I much regret, on Question Five.

DonE at the Hague, September 7th, 1910,
Luis M. Draco



ADDITIONAL DOCUMENTS

Modus vivendi BETWEEN THE UNITED STATES AND GREAT BRITAIN IN REGARD
TO INSHORE FISHERIES ON THE TREATY CoAST OF NEWFOUNDLAND. AGREEMENT
EFFECTED BY EXCHANGE OF NOTES AT LonDoN, OcroBer 6/8, 19061

AMERICAN EMBaAssy,
London, October 6, 1906

Sir: I am authorized by my Government to ratify a modus vivend: in regard
to the Newfoundland fishery question on the basis of the Foreign Office
memorandum, dated the 25th of September, 1906, in which you accept the
arrangement set out in my memorandum of the 12th of September and consent
accordingly to the use of purse seines by American fishermen during the ensuing
season, subject, of course, to due regard being paid in the use of such implements
to other modes of fishery, which, as you state, is only intended to secure that
that there shall be the same spirit of give and take and of respect for common
rights between the users of purse seines and the users of stationary nets as would
be expected to exist if both sets of fishermen employed the same gear.

My Government understand by this that the use of purse seines by American
fishermen is not to be interfered with, and that the shipment of Newfound-
landers by American fishermen outside the 3-mile limit is not to be made the
basis of interference or to be penalized; at the same time they are glad to assure
His Majesty’s Government, should such shipments be found necessary, that
they will be made far enough from the exact 3-mile limit to avoid any reasonable
doubt.

On the other hand, it is also understood that our fishermen are to be advised
by my Government, and to agree, not to fish on Sunday.

It is further understood that His Majesty’s Government will not bring into
force the Newfoundland foreign fishing vessels Act of 1906 which imposes on
American fishing vessels certain restrictions in addition to those imposed by
the Act of 1905, and also that the provisions of the first part of section 1 of the
Act of 1905, as to boarding and bringing into port, and also the whole of
section 3 of the same Act, will not be regarded as applying to American fishing
vessels.

It also being understood that our fishermen will gladly pay light dues if
they are not deprived of their rights to fish, and that our fishermen are not
uuwilling to comply with the provisions of the colonial customs law as to
reporting at a custom-house when physically possible to do so.

I need not add that my Government are most anxious that the provisions
of the modus vivendi should be made effective at the earliest possible moment.
1 am glad to be assured by you that this note will be considered as sufficient
ratification of the modus vivendi on the part of my Government.

! Foreign Relations of the United States, 1906, pt. 1, p. 701.
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I have the honor to be, with the highest censideration, sir,
Your most obedient, humble servant,

Whitelaw REeIp

The Right Honorable Sir Edward Grey, Bt.,
Etc., etc., etc.

Foreien OFFICE,
October 8, 1906.

Your ExceLLENCY : I have received with satisfaction the note of the 6th instant
in which your Excellency states that you have been authorized by your Govern-
ment to ratify a modus vivendi in regard to the Newfoundland fishery question
on the basis of the memorandum which I had the honor to communicate to
you on the 25th ultimo, and I am glad to assure your Excellency that the note
m question will be considered by His Majesty’s Government as a sufficient
ratification of that arrangement on the part of the United States Government.

His Majesty’s Government fully share the desire of your Government that
the provisions of the modus vivendi should be made effective at the earliest
moment possible, and the necessary instructions for its observance were ac-
cordingly sent to the Government of Newfoundland immediately on receipt of
you Excellency’s communication.

I have the honor to be, with the highest consideration, your Excellency’s
most obedient, humble servant,

(In the absence of the Secretary of State)
E. Gorst

His Excellency the Honorable Whitelaw Reid,
Etc., etc., etc.

MEMORANDUM OF THE AMERICAN EMBAssy or SEpTEMBER 12, 1906!

My Government hears with the greatest concern and regret that in the
opinion of His Majesty’s Government there is so wide a divergence of views
with regard to the Newfoundland fisheries that an immediate settlement is
hopeless.

But it is much gratified with His Majesty's Government’s desire to reach a
modus vivendi for this season, and appreciates the readiness to waive the foreign
fishing vessels Act of 1906. This and other restrictive legislation had compelled
our fishermen to use purse seines or abandon their treaty rights.

My Government sees in the offer not to apply section 3, Act of 1905, and
that part of section 1 relating to boarding fishing vessels and bringing them
into port fresh proof of a cordial disposition not to press unduly this kind of
regulation.

Our fishermen will also gladly pay light dues, if not hindered in their right
to fish. They are not unwilling, either, to comply with the regulation to

U Foreign Relations of the United States, 1906, pt. 1, p. 702.
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report at custom-houses, when possible. It is sometimes physically impossible,
however, to break through the ice for that purpose.

Most unfortunately the remaining proposals, those as to purse seining and
Sunday fishing, present very grave difficulties.

We appreciate perfectly the desire of His Majesty’s Government to prevent
Sunday fishing. But if both this and purse seine fishing are taken away, as
things stand there might be no opportunity for profitable fishing left under our
treaty rights. We are convinced that purse seines are no more injurious to
the common fishery than the gill nets commonly used — are not, in fact,
so destructive and do not tend to change the migratory course of the herring as
gill nets do, through the death of a large percentage of the catch and consequent
pollution of the water.

The small amount of purse seining this season could not, of course, materially
affect the common fishery anyway. Besides many of our fishermen have
already sailed, with purse seines as usual, and the others are already provided
with them. This use of the purse seine was not the {ree choice of our fishermen.
They have been driven to it by local regulations, and the continued use of it at
this late date this year seems vital.

But we will renounce Sunday fishing for this season if His Majesty’s Govern-
ment will consent to the use of purse seines, and we can not too strongly urge
an acceptance of this solution.

AMERICAN EMBAssy,
London, September 12, 1906.

MEMORANDUM OF THE BRrTisH ForeiGN OFFICE oF SEPTEMBER 25, 1906!

His Majesty’s Government have considered, after consultation with the
Government of Newfoundland, the proposals put forward in the memorandum
communicated by the United States Ambassador on the 12th instant, respecting
the suggested modus vivendi in regard to the Newfoundland fishery question.

They are glad to be able to state that they accept the arrangement set out
in the above memorandum and consent accordingly to the use of purse seines
by United States fishermen during the ensuing season, subject, of course, to
due regard being paid, in the use of such implements, to other modes of
fishery.

His Majesty’s Government trust that the United States Government will
raise no objection to such a stipulation, which is only intended to secure that
there shall be the same spirit of give and take and of respect of common rights
between the users of purse seines and the users of stationary nets as would be
expected to exist if both sets of fishermen employed the same gear.

They further hope that, in view of this temporary authorization of the purse
seines, the United States Government will see their way to arranging that the
practice of engaging Newfoundland fishermen just outside the three-mile limit,
which, to some extent. prevailed last year, should not be resorted to this year.

An arrangement to this eflect would save both His Majesty’s Government
and the Newfoundland Government from embarrassment which, it is conceived,
having regard to the circumstances in which the modus vivend: is being settled,
the United States Government would not willingly impose upon them. More-

t Foreign Relations of the United States, 1906, pt. 1, p. 703.
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over, it is not in itself unreasonable, seeing that the unwillingness of the United
States Government to forgo the use of purse seines appears to be largely based
upon the inability of their fishermen to engage local men to work the form of
net recognized by the colonial fishery regulations.

The United States Government assured His Majesty’s late Government in
November last that they would not countenance a specified evasion of the
Newfoundland foreign fishing vessels Act, 1905, and the proposed arrangement
would appear to be in accordance with the spirit which prompted thatassurance.

ForeiGN OFFICE,
Sepiember 25, 1906.

Modus vivendi BETWEEN THE UNITED STATES AND GREAT BRITAIN IN REGARD
TO INSHORE FISHERIES ON THE TREATY CoAst OF NEWFOUNDLAND. AGREEMENT
EFFECTED BY EXCHANGE OF NOTES AT LONDON, SEPTEMBER 4/6, 1907

AMERICAN EmBASssy,
London, September 4, 1907.

Sir: I am authorized by my Government to ratify a modus vivendi in regard
to the Newfoundland fishery question, as follows:

It is agreed that the fisheries shall be carried on during the present year
substantially as they were actually carried on for the most of the time by
mutual agreement, under the modus vivend: of 1906.

(1) Itis understood that His Majesty’s Government will not bring into force
the Newfoundland foreign fishing vessels Act of 1906, which imposes on American
fishing vessels certain restrictions in addition to those imposed by the Act of
1905, and also that the provisions of the first part of section | of the Act of
1905, as to boarding and bringing into port, and also the whole of section three
of the same Act, will not be regarded as applying to American fishing vessels.

(2) In consideration of the fact that the shipment of Newfoundlanders by
American fishermen outside the three-mile limit is not to be made the basis of
interference or to be penalized, my Government waives the use of purse seines
by American fishermen during the term governed by this agreement, and also
waives the right to fish on Sundays.

(3) It is understood that American fishing vessels will make their shipment
of Newloundlanders, as fishermen, sufficiently far from the exact three-mile
limit to avoid reasonable doubt.

(4) It is further understood that American fishermen will pay light dues
when not deprived of their rights to fish, and will comply with the provisions
of the colonial customs law as to reporting at a custom-house when physically
possible to do so.

I need not add that my Government is most anxious that the provisions of
this modus vivendi should be made effective at the earliest possible moment, and
that, in view of this, and of the actual presence of our fishing fleet on the

1 Foreign Relations of the United States, 1907, pt. 1, p. 531.
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treaty shore, we do not feel that an exchange of ratifications should be longer
delayed. But my Government has every desire to make the arrangement,
pending arbitration, as agreeable as possible to the Newfoundland authorities,
consistent with the due safeguarding of treaty rights which we have enjoyed
for nearly a century. If, therefore, the proposals you have recently shown me
from the Premier of Newfoundland or any other changes in the above modus
vivendi should be proposed by mutual agreement between the Newfoundland
authorities and our fishermen, having due regard to the losses that might be
incurred by a change of plans so long after preparations for the season’s fishing
had been made and the voyage begun, my Government will be ready to
consider such changes with you in the most friendly spirit, and if found not to
compromise our rights, to unite with you in ratifying them at once.

I am glad to be assured by you that this note will be considered as sufficient
ratification of the modus vivendi on the part of my Government.

I have the honor to be, with the highest consideration, sir, your most obedient
humble servant,

Whitelaw REID

The Right Honorable Sir Edward Grey, Baronet,
etc., etc., etc.

ForeigN OFFICE,
September 6, 1907

Your ExceLrency: I have the honor to acknowledge the receipt of your
Excellency’s note of the 4th instant, containing the terms of the modus vivendi
with regard to the Newfoundland fisheries — which you are authorized by
your Government to ratify.

I am glad to assure your Excellency that His Majesty’s Government agrees
to the terms of the modus vivendi and that your Excellency’s note will be con-
sidered by His Majesty’s Government as a sufficient ratification of that arrange-
ment on the part of His Majesty’s Government.

His Majesty’s Government fully shares the desire of your Government that
the provisions of the modus vivendi should be made effective at the earliest possible
moment, and the necessary steps will be taken by His Majesty’s Government to
secure its observance.

His Majesty’s Government takes note of the conciliatory offer of the United
States Government to consider in a most friendly spirit any changes in the
modus vivendi which may be agreed upon locally between the Newfoundland
authorities and the United States fishermen and which may be acceptable both
to the United States Government and to His Majesty’s Government.

I have the honor to be, with the highest consideration, your Ecxellency’s
most obedient humble servant,

E. GrReY

His Excellency the Honerable Whitelaw Reid,
etc., etc., etc.
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Modus vivend: BETWEEN THE UNITED STATES AND GREAT BRITAIN IN REGARD TO
INSHORE FISHERIES ON THE TREATY CoASsT OF NEWFOUNDLAND.

AGREEMENT EFFECTED BY EXCHANGE OF NOTES SIGNED AT LoNDoON, JuLy 15,23,
19081

ForeicN OFFICE,
Fuly 15, 1908

Your ExceLrency: On the 18th ultimo your Excellency proposed on behalf
of the United States Government that, as arbitration in regard to the New-
foundland fisheries question could not be arranged before the forthcoming
fishery season, the modus vivend: of last year should be renewed with the same
elasticity as before for the parties concerned to make local arrangements satis-
factory to both sides.

I have the honor to inform your Excellency that the Newfoundland Govern-
ment, having been consulted on the subject, have expressed the desire that the
herring fishery during the ensuing season should be conducted on the same
principles as in the season of 1907, and formally undertake to permit during this
year the conduct of the herring fishery as last year.

As the arrangements for last year were admittedly satisfactory to all con-
cerned in the fishing, His Majesty’s Government hope that the United States
Government will see their way to accept this formal assurance on the part of
the Newfoundland Government as a satisfactory arrangement for the season
of 1908. If this course be adopted it would seem unnecessary to enter into
any further formal arrangements, seeing that the communication of this
assurance to the United States Government and its acceptance by them would
be tantamount to a modus vivendi.

I have the honor to be, with the highest consideration, your Excellency’s
most obedient, humble servant,

Louis MALLET
(For Sir Edward Grey)

His Excellency the Honorable Whitelaw Reid,
ete., etc., etc.

AMERICAN EmBassy,
London, Fuly 23, 1908

Sir: The reply, in your letter of July 15, 1908, to my proposal of June 18th,
for a renewal of last year’s mwodus vivendi for the approaching Newfoundland
frsheries season, with the same elasticity as before for local arrangements, has
been duly considered.

I am gratified to learn that the Newfoundland Government was so well
satisfied with the result of these arrangements under the modus vivendi for last
year that it offers a formal undertaking that the American fishermen shall be
permitted to conduct the herring fishertes this year in the same way.

It is proper to observe that our fishermen would have preferred last year,
and would prefer now to work the fisheries with purse seines, as heretofore, as

t Foreign Relations of the United States, 1908, p. 378.
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provided in the modus vivendi of 1906. But they yielded last year to the strong
wishes of the Newfoundland Government in this matter, and joined in the
arrangement under the elastic clause at the close of the modus vivendi of 1907 by
which, with the approval of the British and American Governments, they gave
up also other claims in return for certain concesstons. 1 must reserve their
right to these and to purse seines, as heretofore enjoyed, as not now abandoned,
and therefore to be duly considered in the pending arbitration before the
Hague tribunal.

But with this reservation, and with the approval of my Government, I now
have pleasure in accepting the offer that the herring fishery during the ensuing
season shall be conducted on the same principles as in the season of 1907, and
the formal undertaking against interference with this by the Newfoundland
Government, as a substantial agreement on my proposal of June 18th.

We unite also with you in regarding this exchange of letters as constituting
in iwself a satisfactory agreement for the season of 1908, without the necessity
for any further formal correspondence.

I am glad to add that Mr. Alexander, of the United States Fish Commission,
will be sent again this year to the treaty shore, and that my Government feels
sure that, through his influence, there will be general willingness to carry out the
spirit of the understanding, and work on the lines of least resistance.

I have the honor to be, with the highest consideration, sir, your most obedient,
humble servant,

Whitelaw Rep

The Right Honorable Sir Edward Grey, Bart.,
etc., etc., etc.

CORRESPONDENCE OF JANUARY 27-MARcH 4, 1909, SUPPLEMENTARY
TO THE AGREEMENT FOR ARBITRATION!

DEPARTMENT OF STATE,
Washington, January 27, 1909

ExceLLENcY: In order to place officially on record the understanding already
arrived at by us in preparing the special agreement which we have signed to-day
for the submission of questions relating to fisheries on the north Atlantic coast
under the general treaty of arbitration concluded between the United States
and Great Britain on the fourth day of April, 1908, I have the honor to declare
on behalf of the Government of the United States that Question 5 of the series
submitted, namely, “ From where must be measured the ¢ three marine miles of
any of the coast, bays, creeks, or harbors ’ referred to in the said article ” is
submitted in its present form with the agreed understanding that no question
as to the Bay of Fundy, considered as a whole apart from its bays or creeks, or
as to innocent passage through the Gut of Canso is included in this question
as one to be raised in the present arbitration; it being the intention of the
parties that their respective views or contentions on either subject shall be in
no wise prejudiced by anything in the present arbitration.

! Malloy, Treaties, Conventions, elc., between the United States and Other Powers,
vol. 1, p. 841.
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I have the honor to be, with the highest respect, your Excellency’s most
obedient servant,

Elihu Root

His Excellency The Right Honorable James Bryce, O.M.,
Ambassador of Great Britan

BriTisH EmBassy,
Washington, January 27, 1909

Sir: I have the honour to acknowledge your note of to-day’s date and in
reply have to declare on behalf of His Majesty’s Government, in order to place
officially on record the understanding already arrived at by us in preparing
the special agreement which we have signed to-day for the submission of
questions relating to fisheries on the north Atlantic coast under the general
treaty of arbitration concluded between Great Britain and the United States
on the 4th day of April, 1908, that Question 5 of the series submitted, namely,
* From where must be measured the ‘ three marine miles of any of the coasts,
bays, creeks or harbors ’ referred to in the said article  is submitted in its
present form with the agreed understanding that no question as to the Bay of
Fundy, considered as a whole apart from its bays and creeks, or as to innocent
passage through the Gut of Canso is included in this question as one to be
raised in the present arbitration; it being the intention of the parties that thetr
respective views or contentions on either subject shall be in no wise prejudiced
by anything in the present arbitration.

I have the honor to be, with the highest consideration, sir, your most obedient,
humble servant,

James BrRycE

‘The Honorable Elihu Roor,
Etc., etc., etc.,
Secretary of State

DEPARTMENT OF STATE,
Washington, February 21, 1909

ExceLLENCY: I have the honor to inform you that the Senate, by its resolution
of the 18th instant, gave its advice and consent to the ratification of the special
agreement between the United States and Great Britain, signed on January 27,
1909, for the submission to the Permanent Court of Arbitration at The Hague
of questions relating to fisheries on the north Atlantic coast.

In giving this advice and consent to the ratification of the special agreement,
and as a part of the act of ratification, the Senate states in the resolution its
understanding — * that it is agreed by the United States and Great Britain
that Question 5 of the series submitted, namely, * from where must be measured
the three marine miles of any of the coasts, bays, creeks, or harbors referred to
in said article? ’ does not include any question as to the Bay of Fundy, considered
as a whole apart from its bays or creeks, or as to innocent passage through the
Gut of Canso, and that the respective views or contentions of the United States
and Great Britain on ecither subject shall be in no wise prejudiced by anything
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in the present arbitration, and that this agreement on the part of the United
States will be mentioned in the ratification of the special agreement and will,
in effect, form part of this special agreement.”

In thus formally confirming what I stated to you orally, I have the honor
to express the hope that you will in like manner formally confirm the assent
of His Majesty’s Government to this understanding which you heretofore stated
to me orally, and that you will be prepared at an early day to exchange the
notes confirming the special agreement as provided for therein and in the
general arbitration convention of June 5, 1908.

I have the honor to be, with the highest consideration, your Excellency’s
maost obedient servant,

Robert Bacon

His Excellency The Right Honorable James Bryce, O.M.
Ambassador of Great Britain.

BrrrisH EMBassy,
Woashington, March 4, 1909

Sir: I have the honor to acknowledge the receipt of your note informing me
that the Senate of the United States has approved the special agreement for
the reference to arbitration of the questions relating to the fisheries on the
north Atlantic coast and of the terms of the resolution in which that approval
is given.

It is now my duty to inform you that the Government of His Britannic
Majesty confirms the special agreement aforesaid and in so doing confirms
also the understanding arrived at by us that Question 5 of the series of questions
submitted for arbitration, namely, from where must be measured the * three
marine miles of any of the coasts, bays, crecks, or harbors ’ referred to in the
said article, is submitted in its present form with the agreed understanding that
no question as to the Bay of Fundy considered as a whole apart from its bays
or creeks, or as to innocent passage through the Gut of Canso, is included in
this question as one to be raised in the present arbitration, it being the intention
of the parties that their respective views or contentions on either subject shall
be in no wise prejudiced by anything in the present arbitration.

This understanding is that which was embodied in notes exchanged between
your predecessor and myself on January 27th, and is that expressed in the
abovementioned resolution of the Senate of the United States.

I have the honor to be, with the highest respect, sir, your most obedient,
humble servant,

James Bryce

The Honorable Robert Bacon,
Secretary of Slate

DEPARTMENT OF STATE,
Washington, March 4, 1909

ExceLLEncY: I have the honor to acknowledge the receipt of your note of
the 4th instant in which you confirm the understanding in the matter of the
special agreement submitting to arbitration the differences between the Govern-
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ments of the United States and Great Britain concerning the north Atlantic
fisheries, as expressed in the resolution of the Senate of February 18, 1909, and
as previously agreed upon by the interchange of notes with my predecessor of
January 27, 1909.

I therefore have the honor to inform you that this Government considers the
special agreement as in full force and effect from and after the 4th day of March,
1909.

1 have the honor to be, with the highest consideration, your Excellency’s most
obedient servant,

Robert Bacon

His Excellency The Right Honorable James Bryce, O.M.,
Ambassador of Great Britain.

REsoLuTION OF THE UNITED STATES SENATE CONCERNING NEWFOUNDLAND
FIsHERIES !

February 18, 1909

Resolved (two-thirds of the Senators present concurring therein) : That the Senate
advise and consent to the ratification of a special agreement between the
United States and Great Britain for the submussion to the Permanent Court of
Arbitration at The Hague of questions relating to fisheries on the north Atlantic
coast, signed on the 27th day of January, 1909.

In giving this advice and consent to the ratification of the said special
agreement, and as a part of the act of ratification, the Senate understands that
it is agreed by the United States and Great Britain that Question 5 of the series
submitted, namely, * from where must be measured the ‘ three marine miles
of any of the coasts, bays, creeks, or harbors ’ referred to in the said article,”
does not include any question as to the Bay of Fundy, considered as a whole
apart from its bays, or creeks, or as to innocent passage through the Gut of
Canso, and that the respective views or contentions of the United States and
Great Britain on either subject shall be in nowise prejudiced by anything in
the present arbitration, and that this agreement on the part of the United
States will be mentioned in the ratification of the special agreement and will,
in effect, form part of this special agreement.

Modus vivendi BETWEEN THE UNITED STATES AND GREAT BRITAIN IN REGARD TO
INSHORE FISHERIES ON THE TREATY CoAsT OF NEWFOUNDLAND.
AGREEMENT EFFECTED BY ExcHANGE OF NOTEs SIGNED AT LONDON,
JuLy 22/SepTEMBER 8, 1909 !

AMERICAN EMBAssY,
London, July 22, 1909

Sir: Inasmuch as under the provisions of the special agreement, dated
January 27, 1909, between the United States and Great Britain for the sub-

! Malloy, Treaties, Conventions, elc., between the United States and Other Powers,
vol. 1, p. 843.
2 Foreign Re'ttions of the United States, 1909, p. 283.
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mission to arbitration of certain questions arising with respect to the north
Atlantic coast fisheries, the decision of the tribunal on such questions will not
be rendered before the summer of 1910, and inasmuch as the modus vivendi
entered into with Great Britain last July with respect to the Newfoundland
fisheries does not in terms extend beyond the season of 1908, my Government
thinks it desirable that the modus of last year should be renewed for the coming
season, and, if possible, until the termination of the arbitration proceedings
for the settlement of these questions.

I am therefore instructed to propose such a renewal to His Majesty’s Govern-
ment, the understanding on both sides originally having been, as you may
remember, that the modus was entered into pending arbitration.

I have the honor to be, with the highest consideration, sir, your most obedient,
humble servant,

Whitelaw REeip

The Right Honorable Sir Edward Grey, Bt.,
etc., etc., etc.

ForeigN OFFICE,
September 8, 1909

Sir: In reply to Mr. Whitelaw Reid’s note of July 22 last I have the honor to
state that His Majesty’s Government agree to the renewal of the modus vivend:
of 1908 for the regulation of the Newfoundland fisheries, until the termination
of the arbitration proceedings before the Hague tribunal for the settlement of
the Atlantic fisheries questions.

His Majesty’s Government suggest that Mr. Whitelaw Reid’s note of July 22
and my present reply should be regarded as constituting a sufficient ratification
of the above understanding without the necessity for embodying it in a more
formal document.

I have the honor to be, with high consideration, sir, your most obedient,
humble servant,

E. Grey
J- R. Carter, Esq.,
etc., etc.,, etc.

AGREEMENT BETWEEN THE UNITED STATES AND GREAT BRITAIN ADOPTING WITH

CERTAIN MODIFICATIONS THE RULES AND METHOD OF PROCEDURE RECOMMENDED

IN THE AWARD OF SEPTEMBER 7, 1910, oF THE NorTH ATLANTIC COAST FISHERIES
ARBITRATION, SIGNED AT WASHINGTON, Jury 20, 19121

The United States of America and His Majesty the King of the United King-
dom of Great Britain and Ireland and of the British Dominions beyond the
Seas, Emperor of India, being desirous of concluding an agreement regarding
the exercise of the liberties referred to in Article 1 of the treaty of October 20,
1818, have for this purpose named as their plenipotentiaries:

v U.S. Statutes at Large, vol. 37, pt. 2, p. 1634.
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The President of the United States of America:

Chandler P. Anderson, Counselor for the Department of State of the United
States;

His Britannic Majesty:

Alfred Mitchell Innes, Chargé d’ Affaires of His Majesty’s Embassy at Washing-
ton;

Who, having communicated to each other their respective full powers, which
were found to be in due and proper form, have agreed to and concluded the
following articles:

Article 1. Whereas the award of the Hague tribunal of September 7, 1910,
recommended for the consideration of the parties certain rules and a method
of procedure under which all questions which may arise in the future regarding
the exercise of the liberties referred to in Article 1 of the treaty of October 20,
1818, may be determined 1n accordance with the principles laid down in the
award, and the parties having agreed to make certain modifications therein,
the rules and method of procedure so modified are hereby accepted by the
parties 1n the following form:

1. All future municipal laws, ordinances, or rules for the regulation of the
fisheries by Great Britain, Canada, or Newfoundland in respect of (1) the
hours, days, or seasons when fish may be taken on the treaty coasts; (2) the
method, means, and implements used in the taking of fish or in carrying on
fishing operations; (3) any other regulations of a similar character; and all
alterations or amendments of such laws, ordinances, or rules shall be pro-
mulgated and come into operation within the first fifteen days of November in
each year; provided, however, in so far as any such law, ordinance, or rule
shall -apply to a fishery conducted between the Ist day of November and the
Ist day of February, the same shall be promulgated at least six months before
the 1st day of November in each year.

Such laws, ordinances, or rules by Great Britain shall be promulgated by
publication in the London Gazette, by Canada in the Canada Gazette, and by
Newfoundland in the Newfoundland Gazette.

After the expiration of ten years {rom the date of this agreement, and so on
at intervals of ten years thereafter, either party may propose to the other that
the dates fixed for promulgation be revised in consequence of the varying
conditions due to changes in the habits of the fish or other natural causes;
and if there shall be a difference of opinion as to whether the conditions have so
varied as to render a revision desirable, such difference shall be referred for
decision to a commission possessing expert knowledge, such as the permanent
mixed fishery commission hereinafter mentioned.

2. If the Government of the United States considers any such laws or regula-
tions inconsistent with the treaty of 1818, it is entitled so to notify the Govern-
ment of Great Britain within [orty-five days after the publication above referred
to, and may require that the same be submitted to and their reasonableness,
within the meaning of the award, be determined by the permanent mixed
fishery commission constituted as hereinalter provided.

3. Any law or regulation not so notified within the said period of forty-five
days, or which, having been so notified, has been declared reasonable and con-
sistent with the treaty of 1818 (as interpreted by the said award) by the per-
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manent mixed fishery commission, shall be held to be reasonable within the
meaning of the award ; but if declared by the said commission to be unreasonable
and inconsistent with the treaty of 1818, it shall not be applicable to the inhabi-
tants of the United States exercising their fishing liberties under the treaty
of 1818.

4, Permanent mixed fishery commissions for Canada and Newfoundland,
respectively, shall be established for the decision of such questions as to the
reasonableness of future regulations, as contemplated by Article 4 of the
special agreement of January 27, 1909. These commissions shall consist of an
expert national, appointed by each party for five years; the third member shall
not be a national of either party. He shall be nominated for five years by
agreement of the parties, or, failing such agreement, within two months from
the date, when either of the parties to this agreement shall call upon the other
to agree upon such third member, he shall be nominated by Her Majesty the
Queen of the Netherlands.

5. The two national members shall be summoned by the Government of
Great Britain, and shall convene within thirty days from the date of notification
by the Government of the United States. These two members having failed to
agree on any or all of the questions submitted within thirty days after they
have convened, or having before the expiration of that period notified the
Government of Great Britain that they are unable to agree, the full commission,
under the presidency of the umpire, is to be summoned by the Government of
Great Britain, and shall convene within thirty days thereafter to decide all
questions upon which the two national members had disagreed. The com-
mission must deliver its decision, if the two Governments do not agree other-
wise, within forty-five days after it has convened. The Umpire shall conduct
the procedure in accordance with that provided in Chapter IV of the Conven-
tion for the pacific settlement of international disputes, of October 18, 1907,
except in so far as herein otherwise provided.

6. The form of convocation of the comrnission, including the terms of reference
of the question at issue, shall be as follows:

“ The provision hereinafter fully set forth of an act dated . .. published
in the . . . Gazette, has been notified to the Government of Great Britain by
the Government of the United States under date of . . ., as provided by the
agreement entered into on July 20, 1912, pursuant to the award of the
Hague tribunal of September 7, 1910.

*“ Pursuant to the provisions of that agreement the Government of Great
Britain hereby summons the permanent mixed fishery commission for

Ncwcfz?;g?an d composed of . . . commissioner for the

United States of America, and of . . . commissioner for

New(f;::]:glz.n d 2 who shall meet at Halifax, Nova Scotia, with

power to hold subsequent meetings at such other place or places as they may
determine, and render a decision within thirty days as to whether the
provision so notified is reasonable and consistent with the treaty of 1818, as
interpreted by the award of the Hague tribunal of September 7, 1910, and if
not, in what respect it is unreasonable and inconsistent therewith.
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‘* Failing an agreement on this question within thirty days, the commis-
sion shall so notify the Government of Great Britain in order that the
further action required by that award shall be taken for the decision of the
above question.

“ The provision is as follows J?

7. The unanimous decision of the two national commissioners, or the
majority decision of the umpire and one commissioner, shall be final and binding.

8. Any difference in regard to the regulations specified in Protocol XXX of the
arbitration proceedings, which shall not have been disposed of by diplomatic
methods, shall be referred not to the commission of expert specialists mentioned
in the award but to the permanent mixed fishery commissions, to be constituted
as hereinbefore provided, in the same manner as a difference in regard to
future regulations would be so referred.

Article 2. And whereas the tribunal of arbitration in its award decided that —

In case of bays the three marine miles are to be measured from a straight line
drawn across the body of water at the place where it ceases to have the con-
figuration and characteristics of a bay. At all other places the three marine
miles are to be measured following the sinuosities of the coast.

And whereas the tribunal made certain recommendations for the determina-
tion of the limits of the bays enumerated in the award;

Now, therefore, it is agreed that the recommendations, in so far as the same
relate to bays contiguous to the territory of the Dominion of Canada, to which
Question 5 of the special agreement is applicable, are hereby adopted, to wit:

In every bay not hereinafter specifically provided for, the limits of exclusion
shall be drawn three miles seaward from a straight line across the bay in the
part nearest the entrance at the first point where the width does not exceed
ten miles.

For the Baie des Chaleurs the limits of exclusion shall be drawn from the
line from the light at Birch Point on Miscou Island to Macquereau Point light;
for the Bay of Miramichi, the line from the light at Point Escuminac to the
light on the eastern point of Tabisintac Gully; for Egmont Bay, in Prince
Edward Island, the line from the light of Cape Egmont to the light of West
Point; and off St. Ann’s Bay, in the Province of Nova Scotia, the line from
the light at Point Anconi to the nearest point on the opposite shore of the
mainland.

For or near the following bays the limits of exclusion shall be three marine
miles seawards from the following lines, namely:

For or near Barrington Bay, in Nova Scotia, the line from the light on Stod-
dard Island to the light on the south point of Cape Sable, thence to the light at
Baccaro Point; at Chedabucto and St. Peter’s Bays, the line from Cranberry
Island light to Green Island light, thence to Point Rouge; for Mira Bay, the
line from the light on the east point of Scatary Island to the north-easterly
point of Cape Morien.

Long Island and Bryer Island, on St. Mary’s Bay, in Nova Scotia, shall for
the purpose of delimitation, be taken as the coasts of such bays.

It is understood that the award does not cover Hudson Bay.

Article 3. 1t is further agreed that the delimitation of all or any of the bays
on the coast of Newfoundland, whether mentioned in the recommendations or
not, does not require consideration at present.
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Article 4. The present agreement shall be ratified by the President of the
United States, by and with the advice and consent of the Senate thereof, and
by His Britannic Majesty, and the ratifications shall be exchanged in Washing-
ton as soon as practicable.

IN FAITH WHEREOF the respective plenipotentiaries have signed this agreement
in duplicate and have hereunto affixed their seals.

DonNe at Washington on the 20th day of July, one thousand nine hundred
and twelve.

Chandler P. ANDERSON [SEAL]
Alfred Mitchell INNEs [SEAL]
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SYLLARUS!

This claim originated in a concession from Venezuela to one Ellis Grell,
granted on January 17, 18942 for the exclusive right to navigate the Orinoco
River in steam vessels between Trinidad and Ciudad Bolivar. The contract
embodying the concession contained the so-called Calvo clause, which provided
that ‘“ questions and controversies which may arise with regard to the inter-
pretation or execution of this contract shall be resolved by the tribunals of the
Republic in accordance with its laws, and shall not in any case give occasion
for international reclamations .

By subsequent assignment the Grell concession came into possession of the
Orinoco Shipping and Trading Company, a British corporation, the ma-
jority of the stock and bonds of which was held by American citizens.
The Government of Venezuela became indebted to this company for approxi-
mately half a million dollars for services rendered and damages sustained. An
adjustment was effected on May 10, 1900, by which the concession was
extended for a period of six years and the Government agreed to pay the
company 100,000 bolivars ($19,200) in cash and a second sum of the same
amount at a later date. The company, on its part, acknowledged as settled
all of its claims against the Government. The contract of settlement also con-
tained the so-called Calvo clause. The first payment of 100,000 bolivars
was duly made, but the second was not.

On October 5, 1900, Venezuela opened the navigation of the Orinoco River
to the commerce of all nations, thus destroying the monopoly claimed by the
company as assignee of the Grell concession. This was done by repealing a
decree promulgated on July 1, 1893 ? a few months before the original conces-
sion was granted, which closed the Orinoco to foreign trade. On December 14,
1901, the Venezuelan Government further cancelled the extension of the con-
cession granted in accordance with the contract of settlement of May 10, 1900.
The company’s efforts to obtain relief from the Government of Venezuela being
unsuccessful, the matter was brought to the attention of the United States and
British Governments. Later, the American stockholders of the British com-
pany organized an American corporation known as the Orinoco Steamship
Company, which took over the business, assets and liabilities of the former
company. The claims of the corporation taken over from the company for
the payment overdue under the agreement of May 10, 1900, for damages
arising from the annulment of the exclusive concession, for services rendered,
imposts illegally exacted, for the use and detention of and damage to vessels,
loss of earnings and counsel fees, amounting to approximately $1,400,000,
were presented to the United States and Venezuelan claims commission under
the protocol of February 17, 1903.* The commission assumed jurisdiction over

1 The Hague Court Reports, edited by J. B. Scott, Carnegie Endowment for Inter-
national Peace, New York, Oxford University Press, 1st series, 1916, p. 226.

2 United Nations, Reports of International Arbitral Awards, vol. IX, p. 193.

3 Ibid., p. 190.

+ Ibid., p. 115.
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the claims under the wording of the protocol, which included ‘“ all claims owned
by citizens of the United States ’, and the umpire, C. A. H. Barge, on February
22, 1904, made an award in favor of the claimants, amounting to approxi-
mately $28,000, covering the detention and use of steamers, goods delivered to
the Government and passages furnished to it.

Although the protocol provided that the decision of the commission and of
the umpire should be final and conclusive, the United States protested the
award on the grounds that it disregarded the terms of the protocol and con-
tained essential errors of law and fact such as invalidated it in accordance
with the principles of international law.

After several years of negotiations about this and other claims, in the course
of which diplomatic relations were severed, a protocol was signed on February
13, 1909, which provided for the submission of the case to arbitration in the
following form:

The arbitral tribunal shall first decide whether the decision of umpire Barge
in this case, in view of all the circumstances and under the principles of inter-
national law, is not void, and whether it must be considered so conclusive as to
preclude a re-examination of the case on its merits. If the arbitral tribunal
decides that said decision must be considered final, the case will be considered
by the United States of America as closed ; but on the other hand, if the arbitral
tribunal decides that said decision of umpire Barge should not be considered
as final, said arbitral tribunal shall then hear, examine and determine the case
and render its decision on the merits. The arbitral tribunal shall, in each
case submitted to it, determine, decide and make its awards in accordance
with justice and equity. Its decision in each case shall be accepted and upheld
by the United States of America and the United States of Venezuela as final
and conclusive.?

The tribunal, composed of three members selected from the Permanent
Court of Arbitration at The Hague, none of whom could be a citizen of either
of the two Parties, was constituted as follows: Heinrich Lammasch of Austria,
Auguste M. F. Beernaert of Belgium, and Gonzalo de Quesada of Cuba. Tts
sessions began September 28 and ended October 19, 1910, the decision being
rendered on October 25, 1910.

! United Nations, Reports of International Arbitral Awards, vol. 1X, p. 191.
2 Infra., p. 233.
3 Infra., articles I and II of the Compromis.



PROTOCOL OF AN AGREEMENT BETWEEN THE UNITED STATES

OF AMERICA AND THE UNITED STATES OF VENEZUELA FOR

THE DECISION AND ADJUSTMENT OF CERTAIN CLAIMS, SIGNED
AT CARACAS ON 13 FEBRUARY 1909!

William I. Buchanan, High Commissioner, representing the President of the
United States of America, and Doctor Francisco Gonzalez Guinin, Minister
for Foreign Affairs of the United States of Venezucla, duly authorized by
General Juan Vicente Gémez, Vice-President of the United States of Venezuela,
in charge of the Presidency of the Republic, having exhibited to each other and
found in due form their respective powers, and animated by the spirit of sincere
friendship that has always existed and should exist between the two nations
they represent, having conferred during repeated and lengthy conferences
concerning the manner of amicably and equitably adjusting the differences
existing between their respective Governments with regard to the claims
pending between them since neither the United States of America nor the
United States of Venezuela aspires to anything other than sustaining that
to which In justice and equity it is entitled; and as a result of these conferences
have recognized the great importance of arbitration as a means toward main-
taining the good understanding which should exist and increase between their
respective nations, and to the end of avoiding hereafter, so far as possible,
differences between them, they believe it is from every point of view desirable
that a treaty of arbitration shall be adjusted between their respective Govern-
ments.

With respect to the claims that have been the subject of their long and
friendly conferences, William I. Buchanan and Doctor Francisco Gonzalez
Guinin have found that the opinions and views concerning them sustained by
their respective Governments have been, and are, so diametrically opposed and
so different that they have found it difficult to adjust them by common accord;
wherefore it is necessary to resort to the conciliatory means of arbitration, a
measure to which the two nations they represent are mutually bound by their
signatures to the treaties of the Second Peace Conference at The Hague in
1907, and one which is recognized by the entire civilized world as the only
satisfactory means of terminating international disputes.

Being so convinced, and firm in their resolution not to permit, for any reason
whatever, the cordiality that has always existed between their respective
countries to be disturbed, the said William I. Buchanan and Doctor Francisco
Gonzilez Guinan, thereunto fully authorized, have adjusted agreed to and
signed the present Protocol for the settlement of the said claims against the
United States of Venezuela, which are as follows:

! Bureau international de la Cour permanente d’Arbitrage, Protocoles des séances
du Tribunal d’Arbitrage constitué en exécution du compromis signé entre les Etats-Unis
d’Amérique et les Etats-Unis du Vénézuela le 13 février 1909, Différend au sujet d’une
réclamation de la Compagnie des bateaux a vapeur ** Orinoco ', La Haye, 1910, p. 1.
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1. The claim of the United States of America on behalf of the Orinoco
Steamship Company;
1

Article 1. With respect to the first of these claims, that of the Orinoco Steam-
ship Company, the United States of Venezuela has upheld the immutability of
the arbitral decision of Umpire Barge, rendered in this case, alleging that said
decision does not suffer from any of the causes which by universal jurisprudence
give rise to its nullity, but rather thatitis of an unappealable character, since the
Compromis arbitration cannot be considered as void, nor has there been an exces-
sive exercise of junisdiction, nor can the corruption of the judges be alleged, nor an
essential error in the judgment; while on the other hand, the United States of
America, citing practical cases, among them the case of the revision, with the
consent of the United States of America, of the arbitral awards rendered by the
Anmerican-Venezuelan Mixed Commission created by the Convention of
April 25, 1866, and basing itself on the circumstances of the case, considering
the principles of international law and of universal jurisprudence, has upheld
not only the admissibility but the necessity of the revision of said award; in
consequence of this situation, William I. Buchanan and Doctor Francisco
Gonzalez Guinan, in the spirit that has marked their conferences, have agreed
to submit this case to the elevated criterion of the Arbitral Tribunal created by
this Protocol, in the following form:

The Arbitral Tribunal shall first decide whether the decision of Umpire Barge,
in this case, in view of all the circumstances and under the principles of inter-
national law, is not void, and whether it must be considered so conclusive as
to preclude a re-examination of the case on its merits. If the Arbitral Tribunal
decides that said decision must be considered final, the case will be considered
by the United States of America as closed ; but on the other hand, if the Arbitral
Tribunal decides that said decision of Umpire Barge should not be considered
as final, said Arbitral Tribunal shall then hear, examine and determine the

case and render its decision on the merits.
2

Article IV. The United States of America and the United States of Venezuela
having, at the Second Peace Conference held at The Hague in 1907, accepted
and recognized the permanent court of The Hague, it is agreed that the cases
mentioned in Articles I, II, and III of this Protocol, that 1s to say, the case of
the Orinoco Steamship Company, that of the Orinoco Corporation and of its
predecessors in interest and that of the United States and Venezuela Company,
shall be submitted to the jurisdiction of an Arbitral Tribunal composed of
Three Arbitrators chosen from the abovementioned Permanent Court of The
Hague.

No member of said Court who is a citizen of the United States of America or
of the United States of Venezuela shall form part of said Arbitral Tribunal, and
no member of said Court can appear as counsel for either nation before said
Tribunal.

This Arbitral Tribunal shall sit at The Hague.

Article V. The said Arbitral Tribunal shall, in each case submitted to it,
determine, decide and make its award, in accordance with justice and equity.

! Paragraphs No. 2 and 3 are omitted as they do not refer to the case of the
Orinoco Steamship Company. )

2 Articles II and III are omitted as they do not refer to the case of the Orinoco
Steamship Company.
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Its decisions in each case shall be accepted and upheld by the United States of
America and the United States of Venezuela as final and conclusive.

Article VI. In the presentation of the cases to the Arbitral Tribunal both
parties may use the French, English or Spanish language.

Article VII. Within eight months from the date of this Protocol, each of the
parties shall present to the other and to each of the members of the Arbitral
Tribunal, two printed copies of its case, with the documents and evidence on
which it relies, together with the testimony of its respective witnesses.

Within an additional term of four months, either of the Parties may in like
mmanner present a counter case with documents and additional evidence and
depositions, in answer to the case, documents, evidence and depositions of the
other party.

Within sixty days from the expiration of the time designated for the filing
of the counter cases, each Government may, through its Representative, make
its arguments before the Arbitral Tribunal, either orally or in writing, and each
shall deliver to the other copies of any arguments thus made in writing and
each party shall have a right to reply in writing, provided such reply be submit-
ted within the sixty days last named.

Aiticle VIII. All public records and documents under the control or at the
disposal of either Government or in its possession, relaling to the matters in
litigation shall be accessible to the other, and, upon request, certified copies of
them shall be furnished. The documents which each party produces in evidence
shall be authenticated by the respective Minister for Foreign Affairs.

Article IX. All pecuniary awards that the Arbitral Tribunal may make in
said cases shall be in gold coin of the United States of America, or in its equiva-
lent in Venezuelan money, and the Arbitral Tribunal shall fix the time of pay-
ment, after consultation with the Representatives of the two countries.

Article X. It is agreed that within six months from the date of this Protocol,
the Government of the United States of America and that of the United States
of Venezuela shall communicate to each other, and to the Bureau of the Per-
manent Court at The Hague, the name of the Arbitrator they select from among
the members of the Permanent Court of Arbitration.

Within sixty days thereafter the Arbitrators shall meet at The Hague and
proceed to the choice of the Third Arbitrator in accordance with the provisions
of Article 45 of the Hague Convention for the Peaceful Settlement of Inter-
national Disputes, referred to herein.

Within the same time each of the two Governments shall deposit with the said
Bureau the sum of fifteen thousand francs on account of the expenses of the
arbitration provided for herein, and from time to time thereafter they shall
in like manner deposit such further sums as may be necessary to defray said
expenses.

The Arbitral Tribunal shall meet at The Hague twelve months from the date
of this Protocol to begin its deliberations and to hear the arguments submitted
to it. Within sixty days after the hearings are closed its decisions shall be
rendered.

Article XI. Except as provided in this Protocol the arbitral procedure shall
conform to the provisions of the Convention for the Peaceful Settlement of
International Disputes, signed at The Hague on October 18, 1907, to which
both parties are signatory, and especially to the provisions of Chapter III
thereof.
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Article XII. 1t is hereby understood and agreed that nothing herein contained
shall preclude the United States of Venezuela, during the period of five
months from the date of this Protocol, from reaching an amicable adjustment
with either or both of the claimant companies referred to in Articles IT and 111
herein, provided that in each case wherein a settlement may be reached, the
respective company shall first have obtained the consent of the (Government of
the United States of America.

The undersigned, WILLIAM I. BUCHANAN and FRANCISCO GONZALEZ
GUINAN, in the capacity which each holds, thus consider their conferences with
respect to the differences between the United States of America and the United
States of Venezuela as closed, and sign two copies of this protocol of the same
tenor and to one effect, in both the English and Spanish languages, at Caracas,
on the thirteenth day of February one thousand nine hundred and nine.

William I. BUuCHANAN [SEAL]

F. GonzALEz GumNAN [Sear]



AWARD OF THE TRIBUNAL OF ARBITRATION, CONSTITUTED

UNDER AN AGREEMENT SIGNED AT CARACAS FEBRUARY 13TH

1909 BETWEEN THE UNITED STATES OF AMERICA AND THE
UNITED STATES OF VENEZUELA, 25 OCTOBER 1910

Instance en révision d’une sentence arbitrale — Vices entrainant la nullité d’une
sentence arbitrale: excés de pouvoir et erreur essentielle dans le jugement — Faits
considérés comme constituant des excés de pouvoirs — Effet de la nullité d’une
décision concernant une partie d’une sentence arbitrale sur les autres parties de
cette sentence.

By an Agreement signed at Caracas the 13th of February 1909, the United
States of America and of Venezuela have agreed to submit to a Tribunal of
Arbitration, composed of three Arbitrators, chosen from the Permanent Court
of Arbitration, a claim of the United States of America against the United
States of Venezuela,;

This Agreement states:

““ The Arbitral Tribunal shall first decide whether the decision of Umpire
BARGE,2in this case, in view of all the circumstances and under the principles
of international law, is not void, and whether it must be considered to be so
conclusive as to preclude a re-examination of the case on its merits. If the
Arbitral Tribunal decides that said decision must be considered final, the case
will be considered by the United States of America as closed ; but on the other
hand, if the Arbitral Tribunal decides that said decision of Umpire BARGE
should not be considered as final, the said Tribunal shall then hear, examine
and determine the case and render its decisions on its merits ”’;

In virtue of said Agreement, the two Governments respectively have named
as Arbitrators the following Members of the Permanent Court of Arbitration:

His Excellency Gonzalo pE Quesaba, Envoy Extraordinary and Minister
Plenipotentiary of Cuba at Berlin etc.;

His Excellency A. BEERNAERT, Minister of State, Member of the Chamber of
Representatives of Belgium etc.;

And the Arbitrators so designated, in virtue of said Agreement, have named
as Umpire:

Mr. H. LammascH, Professor in the University of Vienna, Member of the
Upper House of the Austrian Parliament etc.;

The Cases, Countercases and Conclusions have been duly submitted to the
Arbitrators and communicated to the Parties;

! Bureau international de la Cour permanente d’Arbitrage, Protocoles des séances
du tribunal d’Arbitrage constilué en exccution du compromis signé emive les Etats-Unis
d’ Amérique et les Elals-Unis du Vénézuela le 13 février 1909, Différend au sujet d’unme
réclamation de la Compagnice des bateaux d vapeur ¢ Orinoco”’, La Haye, 1910, p. 64,

2 For the text of this decision see: United Nations, Reporis of International Arbitral
4uwards, vol. IX, p. 191.
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The Parties have both pleaded and replied, both having pleaded the merits
of the case, as well the previous question, and the discussion was declared closed on

October 19th 1910;
Upon which the Tribunal, after mature deliberation, pronounces as follows:

WHEREAS by the terms of an Agreement dated February 17th 1903, a Mixed
Commission was charged with the decision of all claims owned (poseidas) by
citizens of the United States of America against the Republic of Venezuela,
which shall not have been settled by a diplomatic agreement or by arbitration
between the two Governments and which shall have been presented by the
United States of America; an Umpire, to be named by Her Majesty the Queen
of the Netherlands, was eventually to give his final and conclusive decision
(definitiva y concluyente) on any question upon which the Commissioners
might not have been able to agree;

WHEREAs the Umpire thus appointed, Mr. BARGE, has pronounced on the
said claims on the 22nd of February 1904;

WHEREAS it is assuredly in the interest of peace and the development of the
institution of International Arbitration, so essential to the well-being of nations,
that on principle, such a decision be accepted, respected and carried out by the
Parties without any reservation, as it is laid down in Article 81 of the Conven-
tion for the Pacific Settlement of International Disputes of October 18th 1907;
and besides no jurisdiction whatever has been instituted for reconsidering
similar decisions;

Butr wHEREAS in the present case, it having been argued that the decision
is void, the Parties have entered into a new Agreement under date of the 13th of
February 1909, according to which, without considering the conclusive charac-
ter of the fierst decision this Tribunal is called upon to decide whether the decision
of Umpire BARGE, in virtue of the circumstances and in accordance with
the principles of international law, be not void, and whether it must be con-
sidered so conclusive as to preclude a re-examination of the case on its merits;

WHEREAs by the Agreement of February 13th 1909, both Parties have at
least implicitly admitted, as vices involving the nullity of an arbitral decision,
excessive exercise of jurisdiction and essential error in the judgment (exceso
de poder y error esencial en el fallo);

WHEREAS the plaintiff Party alleges excessive exercise of jurisdiction and
numerous errors in law and fact equivalent to essential error;

WHEREAS, following the principles of equity in accordance with law, when an
arbitral award embraces several independent claims, and consequently several
decisions, the nullity of one is without influence on any of the others, more
especially when, as in the present case, the integrity and the good faith of the
Arbitrator are not questioned; this, being ground for pronouncing separately
on each of the points at issue;

I. As ReGARDs THE 1,209,701.04 DOLLARs:

WHEREAS this Tribunal is in the first place called upon to decide whether
the Award of the Umpire is void, and whether it must be considered conclusive
and whereas this Tribunal would have to decide on the merits of the case only
if.the Umpire’s Award be declared void;

WHEREAS it is alleged that the Umpire deviated from the terms of the
Agreement by giving an inexact account of the GRELL Contract and the claim
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based on it, and in consequence thereof fell into an essential error; but since
the Award reproduces said contract textually and in its entire tenor;

WHEREAS it is scarcely admissible that the Umpire should have misunderstood
the text and should have exceeded his authority by pronouncing on a claim
which had not been submitted to him, by failing to appreciate the connection
between the concession in question and exterior navigation, the Umpire having
decided in terminis, that *“ the permission to navigate these channels was only
annexed to the permission to call at Trinidad’’;

WHEREAS the appreciation of the facts of the case and the interpretation of
the documents were within the competence of the Umpire and as his decisions,
when based on such interpretation, are not subject to revision by this Tribunal,
whose duty it is not to say if the case has been well or ill judged, but whether
the award must be annulled; that if an arbitral decision could be disputed on
the ground of erroneous appreciation, appeal and revision, which the Conven-
tions of The Hague of 1899 and 1907 made it their object to avert would be the
general rule;

WHEREAs the point of view from which the Umpire considered the claim of
$513,000, (afterwards reduced in the conclusions of the United States of
America to $3235,000, and being part of the said sum of $1,209,701,04), is
the consequence of his interpretation of the contract of May 10th 1900 and of
the relation between this contract and the decree of the same date;

WHEREAS the circumstance that the Umpire, not content to have based his
Award on his interpretation of the contracts, which of itself should be deemed
sufficient, has invoked other subsidiary reasons, of a rather more technical
character, cannot viciate his decision;

II. As REGaRDs THE 19,200 poLLARs (100,000 BoLIVARES):

WHEREAs the Agreement of February 17th 1903 did not invest the Arbitrators
with discretionary powers, but obliged them to give their decision on a basis
of absolute equity without regard to objections of a technical nature, or to the
provisions of local legislation (con arreglo absoluto 4 la equidad, sin reparar en
objeciones técnicas, ni en las disposiciones de la legislacién local);

WHEREAS excessive exercise of power may consist, not only in deciding a
question not submitted to the Arbitrators, but also in misinterpreting the
express provisions of the Agreement in respect of the way in which they are to
reach their decisions, notably with regard to the legislation or the principles
of law to be applied;

WHEREAS the only motives for the rejection of the claim for 19.200 dollars
are: Ist. the absence of all appeal to the Venezuelan Courts of Justice, and
2nd. the omission of any previous notification of cession to the debtor, it being
evident that  the circumstance that the question might be asked if on the day
this claim was filed, this indebtness was proved compellable,” could not serve
as a justification of rejection;

WHEREAS it follows from the Agreements of 1903 and 1909 — on which the
present Arbitration is based — that the United States of Venezuela had by
convention renounced invoking the provisions of Article 14 of the GRELL
contract and of Article 4 of the contract of May 10th 1900, and as, at the date
of said Agreements, it was, in fact, certain that no lawsuit between the Parties
had been brought before the Venezuelan Courts; and as the maintenance of
Venezuelan Jurisdiction with regard to these claims would have been in-
compatible and irreconcilable with the arbitration which had been instituted;
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WHEREAs there is question not of the cession of a concession but of the ces-
sion of a debt, and as the omission to notify previously the cession of a debt
constitutes but a failure to observe a prescription of local legislation, though a
similar prescription also exists in other legislations, it cannot be considered as
required by absolute equity, at least when the debtor actually possessed know-
ledge of the cession and has paid neither the assignor nor the assignee;

I11. As REGARDS THE 147,638.79 DOLLARS:

WHEREAS with regard to the 1,053 dollars for the transport of passengers and
merchandise in 1900 and the 25,845.20 dollars for the hire of the steamers
Delta, Socorro, Masparro, Guanare, Heroe, from July 1900 to April 1902, the
Award of the Umpire is based only on the omission of previous notification of
the cession to the Government of Venezuela or of the acceptance by it, this
means of defense being eliminated by the Agreement, as mentioned before;

WHEREAS the same might be said of the claim for 19.571,34 dollars for the
restitution of national taxes, said to have been collected contrary to law, and of
that of 3.509,22 dollars on account of the retention of the ‘“ Bolivar ”’; but as
it has not been proved on the one hand that the taxes here under discussion
belonged to those from which the Orinoco Shipping and Trading Company
was exempt, and on the other hand that the fact objected to proceeded from
abuse of authority on the part of the Venezuelan Consul; and as both claims
must therefore be rejected on their merits, though on other grounds, the
annulment of the Award on this point would be without interest;

WHEREAS the decision of the Umpire, allowing 27,692.31 dollars instead of
28,461.53 dollars for the retention and hire of the Masparro and Socorro from
March 2Ist to September 18th 1902, as regards the 769.22 dollars disallowed,
is based here also only on the omission of notification of the cession of the debt;

WHEREAS the Umpire’s decision with regard to the other claims included
under this head for the period after April Ist 1902 is based on a consideration
of facts and on an interpretation of legal principles which are subject neither
to re-examination nor to revision by this Tribunal, the decisions awarded on
these points not being void;

IV. As REGARDS THE 25,000 DOLLARS:

WHEREAS the claim for 25.000 dollars for counsel fees and expenses of
litigation has been disallowed by the Umpire in consequence of the rejection
of the greater part of the claims of the United States of America, and as by
the present award some of these claims having been admitted it seems equitable
to allow part of this sum, which the Tribunal fixes ex aequo et bono at 7000
dollars;

WHEREAS the Venezuelan law fixes the legal interest at 3% and as, under
these conditions, the Tribunal, though aware of the insufficiency of this per-
centage, cannot allow more;

FOR THESE REASONS:

Tue TRIBUNAL DECLARES void the Award of Umpire Barge dated February
22nd 1904 on the four following points:

1°. as regards the 19,200  dollars;
2°. as regards the 1,053  dollars;
3°. as regards the 25,845.20 dollars;
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4°. as regards the 769,22 dollars deducted from the claim for 28.461,53 dol-
lars for the retention and hire of the Masparro and Socorro;

AND DECIDING, in consequence of the nullity thus recognized and by reason
of the elements submitted to its appreciation:

DEecLAREs these claims founded and allows to the United States of America,
besides the sums allowed by the Award of the Umpire of February 22nd 1904,
the sums of:

1°. 19,200  dollars;
2°. 1,053  dollars;
3°. 25,845.20 dollars;
4°, 769.22 dollars;

the whole with interest at 3 per cent from the date of the claim (June 16th 1903),
the whole to be paid within two months after the date of the present Award;

ArLows besides for the indemnification of counsel fees and expenses of
litigation 7000 dollars;

RejecTs the claim for the surplus, the Award of Umpire Barge of February
22nd 1904 preserving, save for the above points, its full and entire effect.

Done at The Hague in the Permanent Court of Arbitration in triplicate
original, October 25th, 1910.

The President : LaMmascH
The Secretary-general : Michiels vAN VERDUYNEN
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SYLLABUS!

This case arose as the result of the escape of Savarkar, a Hindoo, who was
being transported from England to India for trial on a charge of abetment of
murder, and who at Marseilles on July 8, 1910, escaped to the shore from the
Moarea, a British merchant vessel, which was carrying him. While being pursued
by Indian policemen from the vessel, he was captured by a French police
officer, who returned him to the Morea, which sailed with the fugitive on board
on the following day. Subsequently, France demanded the restitution of the
fugitive on the ground that his delivery to the British officers on board the
vessel was contrary to the rules of international law, and, upon Great Britain’s
refusal to comply, the questions of law and fact involved were, by a compromis
signed October 25, 1910,2 submitted to the arbitration of a tribunal composed
of the following members of the Permanent Court of Arbitration: August
M. F. Beernaert of Belgium, Earl of Desart of England, Louis Renault of
France, Gregors Gram of Norway and A. F. de Savornin Lohman of Holland.
The sessions began February 14, 1911, and ended February 17, 1911, the
decision being rendered February 24, 1911.

1 The Hague Court Reports, edited by J. B. Scott, Carnegie Endowment for Inter-
national Peace, New York, Oxford University Press, st series, 1916, p. 275.
2 See infra, p. 249.






AGREEMENT BETWEEN THE UNITED KINGDOM AND FRANCE
REFERRING TO ARBITRATION THE CASE OF VINAYAK DAMO-
DAR SAVARKAR. SIGNED AT LONDON, 25 OCTOBER, 1910!

Tue GoOVERNMENT OF His BriTanNIic MAajesTY AND THE GOVERNMENT OF
THE FrREncH REepuBLic having agreed, by an exchange of notes dated the
4th and 5th October, 1910, to submit to arbitration, on the one hand, the
questions of fact and law raised by the arrest and restoration to the mail
steamer ‘‘ Morea ”’, at Marseilles, on the 8th July, 1910, of the Indian,
VINAYAK DAMODAR SAVARKAR, who had escaped from that vessel, on
board of which he was in custody; and on the other hand, the demand of the
Government of the Republic with a view to the restitution to them of
SAVARKAR;

THE UNDERSIGNED, duly authorised to this effect, have arrived at the following
Agreement:

Article 1. An Arbitral Tribunal, composed as hereinafter stated, shall under-
take to decide the following question:

Should Vinayak DAMODAR SAVARKAR, in conformity with the rules of inter-
national law, be restored or not be restored by His Britannic Majesty's Govern-
ment to the Government of the French Republic?

Article 2. The Arbitral Tribunal shall be composed of five arbitrators chosen
from the members of the Permanent Court at The Hague. The two Contracting
Parties shall settle the composition of the Tribunal. Each of them may choose
as arbitrator one of their nationals.

Article 3. On the 6th December, 1910, each of the High Contracting Parties
shall forward to the Bureau of the Permanent Court fifteen copies of its case,
with duly certified copies of all documents which it proposes to put in. The
Bureau will undertake without delay to forward them to the arbitrators and
to each Party: that is to say, two copies for each arbitrator and three copies for
each Party. Two copies will remain in the archives of the Bureau.

On the 17th January, 1911, the High Contracting Parties will deposit in the
same manner their counter-cases, with documents in support of them.

These counter-cases may necessitate replies, which must be presented within
a period of fifteen days after the delivery of the counter-cases.

The periods fixed by the present Agreement for the delivery of the cases,
counter-cases, and replies may be extended by mutual agreement between the
High Contracting Parties.

Article 4. The Tribunal shall meet at The Hague the 14th February, 1911.

Each Party shall be represented by an Agent, whe shall serve as intermediary
between it and the Tribunal. )

! Bureau international de la Cour permanente d’Arbitrage, Protocoles des séances
et sentence du Tribunal d’ Arbitrage constitué en exécution du Compromis signé entre la France
et la Grande-Bretagne le 25 octobre 1910 — Différend au sujet de l'arrestation et de laré-
inlégration a bord du paquebot ©* Morea ™’ le 8 juillet 1910, & Marseille du sujet britannique
(British Indian) SAVARKAR. La Haye, 1911, p. 7.
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The Arbitral Tribunal may, if it thinks necessary, call upon one or other of
the agents to furnish it with oral or written explanations, to which the agent
of the other Party shall have the right to reply.

It shall also have the right to order the attendance of witnesses,

Article 5. The Parties may employ the French or English language. The
members of the Tribunal may, at their own choice, make use of the French or
English language. The decisions of the Tribunal shall be drawn up in the
two languages.

Article 6. The award of the Tribunal shall be given as soon as possible, and,
in any case, within thirty days following the date of its meeting at The Hague
or that of the delivery of the written explanations which may have been
furnished at its request. This period may, however, be prolonged at the request
of the Tribunal if the two High Contracting Parties agree.

Done in duplicate at London, October 25, 1910.

[L. S.] E. Grey
[L.] S. Paul CamBoN

NOTE ADRESSEE PAR SON EXCELLENCE M. PAUL CAMBON,

AMBASSADEUR DE LA REPUBLIQUE FRANCAISE A LONDRES,

A SON EXCELLENCE LE TRES HONORABLE SIR EDWARD GREY,

PRINCIPAL SECRETAIRE D'’ETAT DE SA MAJESTE BRITANNIQUE
AU DEPARTEMENT DES AFFAIRES ETRANGERES

25 octobre 1910

MonstEur LE MINISTRE,

J’ai I’honneur d’accuser réception 4 Votre Excellence de sa note de ce jour
relative a4 ’arrangement que nous avons signé aujourd’hui en vue de soumettre
A Parbitrage certaines questions concernant l’arrestation et la restitution de
Vmnavak DAMODAR SAVARKAR, & Marseille, le 8 juillet dernier. Je suis autorisé
a constater, avec Votre Excellence, ’entente d’aprés laquelle toutes les questions
qui pourraient s’élever au cours de cet arbitrage, et qui ne seraient pas prévues
par le susdit arrangement, seront réglées conformément aux stipulations de la
Convention, pour le réglement pacifique des conflits internationaux, signée a
La Haye le 18 octobre 1907.

Il est également entendu que chaque partie .supportera ses propres frais et
une partégale des dépenses du Tribunal.

Veuillez agréer, etc.

Signé: Paul CaAMBON
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NOTE ADRESSEE PAR SON EXCELLENCE LE TRES HONORABLE
SIR EDWARD GREY, PRINCIPAL SECRETAIRE D'’ETAT DE SA
MAJESTE BRITANNIQUE AU DEPARTEMENT DES AFFAIRES
ETRANGERES, A SON EXCELLENCE M. PAUL CAMBON, AMBAS-
SADEUR DE LA REPUBLIQUE FRANCAISE, A LONDRES

25 octobre 1910.

Your EXcELLENCY,

With reference to the agreement which we have concluded this day, for the
purpose of submitting to arbitration certain matters in connexion with the
arrest and restitution of VINAYAK DAMODAR SAVARKAR, at Marseilles,
in July last, I have the honour to place on record the understanding that any
points which may arise in the course of this arbitration which are not covered
by the terms of the Agreement above referred to shall be determined by the
provisions of the International Convention for the pacific settlement of inter-
national disputes signed at the Hague, on the 18th of October, 1907.

It is further understood that each party shall bear its own expenses and an
equal share of the expenses of the Tribunal.

I have the honour, etc.

Signed: E. GreY



AWARD DELIVERED ON 24 FEBRUARY 1911 BY THE ARBITRAL
TRIBUNAL APPOINTED TO DECIDE THE “ CASE OF SAVARKAR !

Solution des questions de fait et de droit soulevées par 1’arrestation et la réintégra-
tion, 4 bord du paquebot « Morea » le 8 juillet 1910, 2 Marseille, du sujet britan-
nique (British Indian) Savarkar, évadé de ce batiment ou il était détenu — Personne
réfugiée sur le territoire d’un Etat étranger — Souveraineté de cet Etat — Extra-
dition.

WHEREAS, by an agreement dated the 25th October 1910, the Government
of the French Republic and the Government of His Britannic Majesty agreed
to submit to Arbitration the questions of fact and law raised by the arrest and
resworation to the mail-steamer * Morea ’ at Marseilles, on the 8th July 1910,
of the British Indian SAVARKAR, who had escaped from that vessel where
he was in custody; and the demand made by the Government of the
French Republic for the restitution of SAVARKAR;

the Arbitral Tribunal has been called upon to decide the following question:

Should VINAYAK DAMODAR SAVARKAR, in conformity with the rules of inter-
national law, be restored or not be restored by His Britannic Majesty’s Govern-
ment to the Government of the French Republic?

WHEREAS, for the purpose of carrying out this agreement, the two Govern-
ments have respectively appointed as Arbitrators:

His Excellency Monsieur BEERNAERT, Minister of State, Member of the
Belgian Chamber of Representatives, etc., President;

The Right Honourable the EArRL ofF DEesarT, formerly His Britannic
Majesty’s Procurator-general;

Monsieur Louis ReNAULT, Professor at the University of Paris, Minister
plenipotentiary, Legal Adviser of the Department of Foreign Affairs;

Monsieur G. Gram, formerly Norwegian Minister of State, Provincial
Governor;

His Excellency, the Jonkheer A. F. pE SavorRNIN Louman, Minister of State,
Member of the Second Chamber of the States-General of the Netherlands.

And, further, the two Governments have respectively appointed as their
Agents,

The Government of the French Republic :

Monsieur ANDRE WETss, assistant legal Adviser of the Department of Foreign
Affairs of the French Republic, Professor of Law at the University of Paris.

! Bureau international de la Cour permanente d’Arbitrage, Protocoles des séances
et sentence du Tribunal d’ Arbitrage constitué en exécution du Compromis signé entre la France
et la Grande-Bretagne le 25 octobre 1910 — Différend au sujet de Iarrestation et de la
réintégration d bord du paquebot « Morear le 8 juillet 1910, ¢ Marseille du sujet britan-
nique (British Indian) SAVARKAR. La Haye, 1911, p. 54.
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The Government of His Britannic Majesty :

Mr. Eyre Crowg, Councillor of Embassy, a Senior Clerk at the British
Foreign Office.

WHEREAS, in accordance with the provisions of the Agreement, Cases,
Counter-Cases and Replies have been duly exchanged between the Parties,
and communicated to the Arbitrators.

WHEREASs the Tribunal met at The Hague on the 14th February 1911.

WHEREAs, with regard to the facts which gave rise to the difference of opinion
between the two Governments, it is established that, by a letter, dated the 29th
June 1910, the Commissioner of the Metropolitan Police in London informed
the ““ Directeur de la Siareté générale  at Paris, that the British-Indian Vinavak
DaMmoDAR SAVARKAR was about to be sent to India, in order to be prosecuted
for abetment of murder etc., and that he would be on board the vessel ¢ Morea
touching at Marseilles on the 7th or 8¢h July.

WHEREAS, in consequence of the receipt of this letter, the Ministry of the
Interior informed the Prefect of the ¢ Bouches-du-Rhéne ", by a telegram
dated the 4th July 1910, that the British Police were sending SAVARKAR to
India on board the steamship ‘‘ Morea ”’. This telegram states that some
* révolutionnaires hindous ” then on the Continent, might take advantage of
this to further the escape of this foreigner, and the Prefect was requested to
take the measures necessary to guard against any attempt of that kind.

« >

WHEREAs the “ Directeur de la Suareté générale ” replied by a letter dated
the 9th July 1910 to the letter of the Commissioner of the Metropolitan Police,
stating that he had given the necessary instructions for the purpose of guarding
against the occurrence of any incident during the presence at Marseilles of the
said VINAYAK DAMODAR SAVARKAR, on board the steamnship * Morea .

1)

WHEREAS, on the 7th July, the *“ Morea  arrived at Marseilles. The fol-
lowing morning, between 6 and 7 o’clock, SAvARkAR, having succeeded in
effecting his escape, swam ashore and began to run; he was arrested
by a brigadier of the French maritime gendarmerie and taken back to the
vessel. Three persons, who had come ashore from the vessel, assisted the
brigadier in taking the fugitive back. On the 9th July, the * Morea " left
Marseilles with SAvArRkAR on board.

WHEREAs, [rom the statements made by the French brigadier to the Police
at Marseilles, it appears:

that he saw the fugitive, who was almost naked, get out of a porthole of the
steamer, throw himself into the sea and swim to the quay;

that at the same moment some persons from the ship, who were shouting
and gesticulating, rushed over the bridge leading to the shore, in order to
pursue him;

that a number of people on the quay commenced to shout ¢ Arrétez-le ”’;

that the brigadier at once went in pursuit of the fugitive and, coming up to
him after running about five hundred metres, arrested him.

WHEREAs the brigadier declares that he was altogether unaware of the
identity of the person with whom he was dealing, that he only thought that
the man who was escaping was one of the crew, who had possibly committed
an offence on board the vessel.
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WHEREAS, with regard to the assistance afforded him by one of the crew
and two Indian policemen, it appears from the explanations given on this
point, that these men came up after the arrest of SAVARKAR, and that their
intervention was only auxiliary to the action of the brigadier. The brigadier
had seized Savarkar by one arm for the purpose of taking him back to the
ship, and the prisoner went peaceably with him. The brigadier, assisted by
the above mentioned persons, did not relax his hold, till he reached the half
deck of the vessel.

The brigadier said that he did not know English.

From what has been stated, it would appear that the incident did not
occupy more than a few minutes.

WHEREAs, it is alleged that the brigadier who effected the arrest was not
ignorant of the presence of SAVARKAR on board the vessel, and that his orders,
like those of all the French Police and Gendarmes, were to prevent any Hindoo
from coming on board who had not got a ticket.

WHEREAS these circumstances show that the persons on board in charge of
Savarkar might well have believed that they could count on the assistance
of the French Police.

WHEREASs it is established that a *“ Commissaire ** of the French Police came
on board the vessel shortly after her arrival at the port, and, in accordance
with the orders of the Prefect, placed himself at the disposal of the Commander
in respect of the watch to be kept;

that, in consequence, this ‘ Commissaire ”” was put into communication
with the British Police Officer who, with other Police Officers, was in charge
of the prisoner;

that the Prefect of Marseilles, as appears from a telegram dated the 13th July
1910 addressed to the Minister of the Interior, stated that he had acted in this
matter in accordance with instructions given by the * Sdreté générale ” to
make the necessary arrangements to prevent the escape of SAVARKAR.

WHEREAS, having regard to what has been stated, it is manifest that the case
is not one of recourse to fraud or force in order to obtain possession of a person
who had taken refuge in foreign territory, and that there was not, in the
circumstances of the arrest and delivery of SAVARKAR to the British Authorities
and of his removal to India, anything in the nature of a violation of the sover-
eignty of France, and that all those who took part in the matter certainly acted
in good faith and had no thought of doing anything unlawful.

WHEREAS, in the circumstances .cited above, the conduct of the brigadier
not having been disclaimed by his chiefs before the morning of the 9th July,
that is to say before the ¢ Morea *’ left Marseilles, the British Police might natu-
rally have believed that the brigadier had acted in accordance with his instruc-
tions, or that his conduct had been approved.

WHEREAs, while admitting that an irregularity was committed by the arrest
of SAVARKAR, and by his being handed over to the British Police, there is no
rule of International Law imposing, in circumstances such as those which have
been set out above, any obligation on the Power which has in its custody a
prisoner, to restore him because of a mistake committed by the foreign agent
who delivered him up to that Power.
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FOR THESE REASONS:

The Arbitral Tribunal decides that the Government of His Britannic

Majesty is not required to restore the said VINAYAk DAMODAR SAVARKAR to
the Government of the French Republic.

Done at The Hague, at the Permanent Court of Arbitration, February 24th,
1911.

The President: A. BEERNAERT
The Secretary-general : Michiels vaN VERDUYNEN






AFFAIRE RELATIVE A L’INTERPRETATION DU TRAITE
DE COMMERCE CONCLU ENTRE LITALIE ET LA SUISSE

LE 13 JUILLET 1904

PARTIES: Italie, Suisse.

COMPROMIS: Echange de notes des 30 aoiit et 21 septembre 1909.

ARBITRES: E. Giampietro; E. Borel; W. H. de Beaufort.

SENTENCE: 27 avril 1911.

Interprétation des traités — Détermination de la signification exacte d’une
expression — Sens attribué a ’expression par la pratique de I’'un des deux Etats en
litige, acceptée par d’autres Etats-— Défaut d’objection de la part de I’autre Etat
a I’égard de Vinterprétation donnée a ’expression contenue dans un traité antérieur
dont il est partie.






COMPROMIS *

ARTICLE 18 DU TRAITE DE COMMERCE CONCLU A ROME ENTRE L’ITALIE
ET LA SuissE LE 13 juiLLeT 1904 2

« Si des contestations venaient a surgir au sujet de 'interprétation du présent
traité, y compris les annexés A 4 F, et que l'une des Parties contractantes
demande qu’elles soient soumises a la décision d’un tribunal arbitral, ’autre
Partie devra y consentir, méme pour la question préjudicielle de savoir si la
contestation se rapporte 4 'interprétation du traité. La décision des arbitres aura
force obligatoire. »

Ap ARTICLE 18 pu TRAITE DE COMMERCE CONCLU A ROME ENTRE L'ITALIE
ET LA Sursse LE 13 JurLLET 1904 2

« A Pégard de la composition et de la procédure du tribunal arbitral, il est
convenu ce qui suit:

« 1. Le tribunal se composera de trois membres. Chacune des deux Parties
en nommera un dans le délai de quinze jours apreés la notification de la demande
d’arbitrage.

« Ces deux arbitres choisiront le surarbitre qui ne pourra ni étre ressortissant
d’un des deux Etats en cause, ni habiter sur leur territoire. S'ils n’arrivent pas
a s’entendre sur son choix dans un délai de huit jours, sa nomination sera
immeédiatement confiée au Président du Conseil administratif de la Cour per-
manente d’arbitrage & La Haye.

« Le surarbitre sera président du tribunal; celui-ci prefidra ses décisions a
la majorité des voix.

«2. Au premier cas d’arbitrage, le tribunal siégera dans le territoire de la
Partie contractante défenderesse; au second cas, dans le territoire de I'autre
Partie et ainsi de suite alternativement, dans 'un et dans autre territoire,
dans une ville que désignera la Partie respective; celle-ci fournira les locaux
ainsi que le personnel de bureau et de service nécessaires pour le fonction-
nement du tribunal.

« 3. Les Parties contractantes s’entendront dans chaque cas spécial ou une
fois pour toutes sur la procédure du tribunal arbitral. A défaut d’une telle enten-
te, la procédure sera réglée par le tribunal lui-méme. La procédure peut se faire

! Voir la partie introductive de la sentence ol1 ’on trouve une référence a I’échange
de notes des 30 aoit et 21 septembre 1909, par lequel I'Italie et la Suisse se sont
mises d’accord pour soumettre a I’arbitrage le différend en question, donformément
a I'article 18 du traité de commerce du 13 juillet 1904 et 4 la disposition addition-
nelle A cet article dont le texte est reproduit ici.

z De Martens, Nouveau Recueil général de traités, 2e série, t. XXXIII, p. 539.
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par écrit si aucune des Parties ne souléve d’objection; dans ce cas, les dispositions
du chiffre 2 ci-dessus ne regoivent leur application que dans la mesure néces-
sitée par les circonstances.

«4. Pour la citation et 'audition de témoins et d’experts, les autorités de
chacune des Parties contractantes préteront, sur la réquisition du tribunal
arbitral 4 adresser au Gouvernement respectif, leur assistance de la méme
maniére que sur les réquisitions des tribunaux civils du pays.»



SENTENCE ARBITRALE AU SUJET DE L’ INTERPRETATION
D’UNE DISPOSITION DU TRAITE DE COMMERCE CONCLU LE
13 JUILLET 1904 !; RENDUE A BERNE, LE 27 AVRIL 1911 !

Treaty interpretation — Determination of the precise meaning of an expression
— Interpretation in practice by one party accepted by other States — Absence of
objection by the other party to the interpretation of the expression in a prior treaty
to which it was a party.

Par un échange de notes des 30 aotit et 21 septembre 1909, I'Italie et la
Suisse se sont mises d’accord, conformément & P'article 18 du Traité de com-
merce entre I'Italie et la Suisse du 13 juillet 1904 et & la disposition addition-
nelle A cet article, pour soumettre 2 la décision définitive d’un tribunal arbitral
le différend surgi entre les deux Etats au sujet de I'interprétation de la Note ad
Nos 117 et 119 de ’Annexe C (Droits 4 I'entrée en Suisse) du dit Traité de
commerce, ainsi congue:

« Est accordée une déduction de 6% pour le vin nouveau, c’est-a-dire que
les 100 kg de vin nouveau ne seront comptés que pour 94 kg lorsque I'impor-
tation en aura lieu jusqu’au 31 décembre inclusivement de I'année de la
vendange, dans des fiits, tonneaux ou wagons réservoirs 2 bonde ouverte ou a
bonde i air. »

L’Italie soutient que la disposition qui précéde s’applique a tous les vins de
la derniére récolte, méme séparés de leurs lies, importés en Suisse jusqu'au
31 décembre dans des récipients 4 bonde 4 air.

La Suisse soutient que la dite disposition ne s’applique qu’aux vins de la
derniére récolte non encore séparés de leurs lies et importés jusqu’au 31 décembre
dans des récipients a bonde a air. .

En application de la disposition additionnelle précitée au Traité de com-
merce entre 1'Italie et la Suisse, les deux Parties ont désigné comme arbitres:
I'Italie, Monsieur Emile Giampietro, ancien Député, 2 Rome, la Suisse,
Monsieur le Professeur Eugéne Borel, 4 Genéve.

Conformément a la dite disposition additionnelle, la nomination du sur-
arbitre a été confiée au Président du Conseil administratif de la Cour per-
manente d’arbitrage 2 La Haye, lequel a porté son choix sur Monsieur W. H. de
Beaufort, ancien Ministre des Affaires étrangéres, Membre de la Seconde
Chambre des Etats Généraux des Pays-Bas.

Conformément 2 la procédure fixée par le Tribunal arbitral ainsi composé
dans sa premitre séance, tenue 2 Berne le 16 juin 1910, les Mémoires, Réplique
-et Duplique des deux Parties ont été présentés.

1 Pour le texte de ce traité, voir: De Martens, Nouseau Recueil général de traités,
2¢ série, t. t. XXXIII, p. 539; t. XXXIV, p. 525.

2 De Martens, ibid., 3¢ série, t. VI, p. 350; Rivista di diritto internazionale, vol. 6,
1912, p. 270.
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Dans les deuxiéme et troisiéme séances du Tribunal, tenues a Berne les 26 et
27 avril 1911, deux experts eenologues désignés par les Parties ont été entendus,
et aprés délibérations des arbitres, la sentence suivante a été rendue:

ConNsIDERANT que l'expression de vin «nouveau» a été dés longtemps et
généralement empioyée en Suisse pour désigner le vin non encore séparé de ses
lies, ainsi que cela résulte, entre autres, de I’Instruction pour les Autorités
suisses de péages arrétée par le Conseil fédéral le 4 janvier 1860 et du Message
du Conseil fédéral a I’Assemblée fédérale, du 13 mai 1892, concernant le Traité
de commerce conclu avec P’Italie le 19 avril 1892,

CONSIDERANT que cette méme interprétation a été acceptée par d’autres
Etats, entre autres par I’Autriche-Hongrie, ainsi que cela résulte de I’Exposé
des motifs présenté par le Gouvernement austro-hongrois 4 I’appui du Traité
de commerce conclu entre 1’Autriche-Hongrie et la Suisse le 10 décembre 1891,

CoONSIDERANT que, sans qu’il y ait unanimité & cet égard, les ouvrages publiés
par un certain nombre d’eenologues dont la compétence est reconnue emploient
I'expression de « vin nouveau » dans le méme sens que celui que lui attribue le
Gouvernement fédéral suisse,

ConsIDERANT que la déduction de 69, correspond, a I'avis concordant des
experts entendus par le Tribunal, 4 la diminution de poids que submit le vin par
suite de la séparation de ses lies,

CONSIDERANT que, sous I’empire déja du Traité de commerce italo-suisse du
19 avril 1892, 1a Suisse n’a pas cessé d'appliquer la disposition relative au « vin
nouveau » en I'interprétant tel qu’elle le fait aujourd’hui et qu’a aucun moment
I'Ttalie n’a soulevé d’objection a ce sujet,

CoNsIDERANT que rien n’indique que la prolongation jusqu’au 31 décembre
du délai pour I'importation du « vin nouveau » avec le bénéfice de la déduction
de 6% accordée par le Traité du 13 juillet 1904 ait modifié Pinterprétation
Jjusqu’alors donnée par la Suisse 4 I’expression de « vin nouveau » et connue de
I'Ttalie,

CoNsIDERANT qu’a I’avis concordant des experts, des vins sont encore trans-
portés sur leurs lies aprés le 1€ décembre, d’ott il résulte que la prolongation
de délai consentie par la Suisse constituait une réelle concession, nonobstant
Iinterprétation limitative de la Suisse,

ConsiDERANT qu’il résulte du procés-verbal de la séance du 8 juillet 1904 de
la Conférence pour la conclusion d’un Traité de commerce entre I'Italie et la
Suisse que Ia prolongation du délai jusqu’au 31 décembre a été¢ considérée, tant
par les négociateurs italiens que par les négociateurs suisses, comme une con-
cession de peu d’importance et qu’il n’en et point été ainsi si I'on admettait
la thése de I'Italie,

par ces matifs:

le Tribunal décide et prononce que la Note ad Nos 117 et 119 de ’Annexe C au
Traité de commerce conclu entre I’Italie et la Suisse le 13 juillet 1904 doit étre

considérée comme ne s’appliquant qu’au vin nouveau non encore séparé de ses
lies.

Farr a Berne, au Palais fédéral, le 27 avril 1911.

Le Président . Le Secrétaire :
W. H. pE BEAUFORT Paul DINICHERT



THE WALFISH BAY BOUNDARY
CASE

PARTIES: Germany, Great Britain.

COMPROMIS: Declaration of 30 January 1909.

ARBITRATION: Don Joaquin Fernandez Prida, Professor of interna-
tional law, University of Madrid.

AWARD: 23 May, 1911.

Title to territory — Annexation — Occupation — Acts constituting effective
occupation — Acquiescence and possession — Hinterland doctrine — Interpreta-
tion of Proclamation of Annexation — Elements of interpretation — Meaning of
the term ‘‘ plateau >’ — Maps and charts as evidence — Value of hearsay evidence
— Value of evidence of natives — Clapacity of official to bind his State — Power of
arbitrator to determine his own competence — Effect of unilateral demarcation
of boundary.






DECLARATION BETWEEN GREAT BRITAIN AND GERMANY

REFERRING THE DELIMITATION OF THE SOUTHERN BOUN-

DARY OF THE BRITISH TERRITORY OF WALFISH BAY TO
ARBITRATION. SIGNED AT BERLIN, 30 JANUARY 1909 !

WHEREAs on the Ist July, 1890, an Agreement was signed respecting ques-
tions affecting the Colonial interests of Great Britain and Germany;

AND wHEREAS the third Article of this Agreement dealt with the limits of
the sphere in South-West Africa in which the exercise of influence was reserved
to Germany, and provided inter alia that ‘‘ the delimitation of the Southern
Boundary of the British Territory of Walfish Bay is reserved for arbitration,
unless it shall be settled by the consent of the two Powers within two years
from the date of the conclusion of this Agreement ’;

AND WHEREAS the period of two years specified in the Agreement elapsed
without any settlement of the question of the Southern Boundary having been
reached;

AND WHEREAS in 1904 the question was referred to two local Comrmissioners,
one appointed by the Government of the Colony of the Cape of Good Hope,
and the other by the German Government;

AND WHEREAS the two Commissioners presented a Joint Report, from which
it appeared that they were unable to agree in regard to the question in dispute:

Now, therefore, the Government of His Britannic Majesty and the Imperial
German Government have accordingly decided in pursuance of the prov:sions
of the said third Article of the Agreement of the 1st July, 1890, to have recourse
to the arbitration of His Majesty the King of Spain in the manner provided in
the following Articles:

Article 1. His Majesty the King of Spain shall be asked to select from among
his subjects a jurist of repute to decide as Arbitrator in the matter of the delimita-
tion of the Southern Boundary of the British Territory of Walfish Bay.

IT. Within a period of ten months from the date of signing of the present
Declaration each of the two parties shall present to His Majesty the King of
Spain, for communication to the Arbitrator, a Memorandum on the question
at issue between them.

III. After the period fixed in Article II, each of the parties shall have a
further period of eight months within which to furnish the Arbitrator, if it is
considered necessary, with a reply to the Memorandum presented by the other
party.

IV. The Memorandum and the reply, and any documents annexed to them,
shall be printed and shall be delivered in duplicate to His Majesty the King
of Spain, and simultaneously to the other party. The Memorandum and the

! British and Foreign State Papers, vol. 102, p. 91. See also: Hertslet’s Commercial
Treaties, vol. XX VI, p. 172; De Martens, Nouveau Recueil général de traités, 3° série,
t. 11, p. 705; United Kingdom Treaty Series No. 10 (1909).
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reply of each party shall be in the language of that party, and it shall not be
necessary for them to be accompanied by a translation.

V. The Arbitrator shall have the right to ask for such explanations from the
parties as he may deem necessary, and shall decide any question of procedure
not foreseen by the Declaration and any incidental points which may arise.

VI. The Arbitrator may employ any necessary help and in particular, if he
thinks fit, either with or without the previous request of one of the parties, he
may appoint an expert officer to proceed to the post and make any survey or
examination or receive any oral evidence which he may consider necessary to
enable him to arrive at a decision.

VII. On the application of either party, the Arbitrator may, if he thinks fit,
grant an extension of time for the delivery of the Memorandum or the reply.

VIII. Each of the parties shall bear their own expenses of the arbitration,
and the common expenses of the arbitration, such as the honorarium to be paid
to the Arbitrator, and, if necessary, his travelling or any other expenses, shall
be shared equally between the two parties to the arbitration.

IX. The decision of the Arbitrator when communicated to the parties by
His Majesty the King of Spain, shall be accepted as final.

Berlin, January 30, 1909.

(L. S.) W. E. GoscHEN
(L. S.) v. ScHOEN



AWARD OF DON JOAQUIN FERNANDEZ PRIDA, ARBITRATOR
IN THE MATTER OF THE SOUTHERN BOUNDARY OF THE TER-
RITORY OF WALFISH BAY. MADRID, 23 MAY, 1911?

Titre sur un territoire — Annexion — Occupation — Actes constituant une
occupation eflective — Acquiescement et possession — Doctrine dite de ‘‘ hinter-
land ** — Interprétation de la Proclamation d’annexion — Eléments d’interprétation
— Sens du terme « plateau » — Cartes géographiques considérées comme preuves
— Valeur d’une déposition sur la foi d’autrui — Valeur d’une déposition faite par
des natifs — La responsabilité de I’Etat et les actes officiels de ses fonctionnaires —
Pouvoir de I’arbitre de déterminer sa propre compétence — Effet de la délimitation
unilatérale d’une frontiére.

Dox JoaQuiN FERNANDEZ PripA, Senator of the Kingdom of Spain and
Professor of International Law at the University of Madrid, performing the
functions of Arbitrator conferred on him by His Majesty the King of Spain in
pursuance of the Declaration of the 30th January, 1909, signed at Berlin by the
Representatives of Great Britain and Germany, to settle the question pending
betw een those Powers on the subject of the southern frontier of the British ter-
ritory of Walfish Bay, has given in the said capacity, after having examined
the facts and arguments adduced by the two parties, the following Award:

1. WHEeREAs on the 12th March, 1878,2 the Captain of the ship Industry,
belonging to the British squadron, took possession, in the name of Her Majesty
the Queen of Great Britain and Ireland, of the port and station of Walfish
Bay and of certain adjacent territory, announcing by the necessary Proclama-
tion that the annexed district was bounded as follows:

‘“ On the south by a line from a point on the coast 15 miles south of Pelican
Point to Scheppman’s Dorp; on the east by a line from Scheppman’s Dorp to
Rooibank, including the plateau, and thence to 10 miles inland from the mouth
of the Swakop River; on the north by the last 10 miles of the course of the
Swakop River”;

II. WHEREAs the said annexation and Proclamation were preceded by
various preparatory documents emanating from the Cape Government, the
Colonial Office at London, and other British authorities, amongst which
documents a special series was constituted by those intended to fix the extent
and boundaries of the territory which was to be annexed, together with the
harbour of Walfish Bay, the following being especially noteworthy in that
series:

(1.) The communication of the 23rd January, 1878, addressed by Lord
Carnarvon to Governor Sir H. Bartle Frere, which states that * the British

! British and Foreign State Papers, vol. 104, p. 50. See also: Hertslet’s Commercial
Treaties, vol. 26, p. 187; De Martens, Nouveau Recueil général de traités, 3¢ série, t. VI,
p- 396; Parliamentary Paper, * Africa, No. 1 (1911) > Cd. 5857.

2 British and Foreign State Papers, vol. LXIX, p. 1177.
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flag should be hoisted in Walfish Bay, but that, at least for the present, no
Jjurisdiction was to be exercised beyond the shores of the bay itself ”’;

(2.) The telegram of the 23rd February, 1878, addressed by the Governor
from King William’s Town to Captain Mills, the Colonial Secretary, stating
with regard to Walfish Bay that it would be preferable that the naval officer
should, on the hoisting of the flag, proclaim sovereignty only over the station
and the bay itself and a radius of 10 or 12 miles or so, according as it might
appear necessary after consultation with Palgrave, it being added to these
instructions that, although the author of the telegram proposed to ask for the
increase of the territory annexed, it was understood that *‘ for the present the
annexation should be confined to the precise limits indicated by the Minister ’;

(3.) The communication of the 26th February, 1878, addressed by the
Colonial Secretary of Cape Colony to the Senior Naval Officer at Simon’s Bay,
instructing him to direct the Captain of Her Majesty’s ship Industry to proceed to
Walfish Bay and hoist the British flag and take possession of the port, station
and adjacent territory to a distance in the interior which he should determine
in consultation with Mr. Palgrave if he were on the spot; and

(4.) The supplementary instructions addressed on the 28th February, 1878,
by Captain J. Child Purvis to the Captain of the ship Industry, Richard C. Dyer,
in which, among other things, he is told to consult with Mr. Palgrave “ as to the
exact amount of territory to be annexed ”’;

III. WHEREAS on the date of the Proclamation of Annexation, Commander
Dyer, in conformity with instructions received, drew up a short memorandum
addressed to Commodore F. W. Sullivan, with the intention of explaining the
circumstances of the annexation, and in which he states among other things: —

That, owing to the absence of Mr. Palgrave, he judged it necessary to decide
for himself the extent of the territory to be annexed, * being guided generally
by the telegram from Sir Bartle Frere, dated the 23rd February, and by the
requirements of the Bay *’; that he fixed the boundaries of the said territory in
accordance with the information and advice of Mr. Ryden, representative of
Ericsson and Co., of Capetown, and of other white people residing in the Colony ;
that * as there was no fresh water nor pasture in Walfish Bay,” he considered
it indispensable that there should be included in the annexation, if possible, a
place containing both these things, and that “ with this object he made a
journey in a bullock-wagpgon to Rooibank, taking with him two officers as
companions to view the plateau *’; that ‘‘ this place is considered with some
differences of opinion as from 13 to 18 miles to the east of Walfish Bay, but
that it is nine hours by wagon,” and  is an oasis thickly covered with grassand
scrub and well watered, and the nearest point available to supply the Bay with
water and good pasture *’; that ‘ as there are no fixed points on the immediate
coast, it was decided that the plateau of Rooibank and Scheppmansdorf to the
south-east should be included in a line drawn from 15 miles south of Pelican
Point to 10 miles inland from the mouth of the Swakop,” and that the natives
especially invited to be present at the annexation ceremonies and modestly
entertained in honour of the solemnity were apparently very pleased and
satisfied with the annexation, which was explained to them by means of an
interpreter;

IV. WHEREAs on the Ist May, 1878, Commodore F. W. Sullivan sent to
Sir B. Frere a copy of the memorandum mentioned in the preceding recital,
accompanied by a communication in which he states that *“ the boundaries
fixed by Commander Dyer appear reasonable ”;
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V. WHEREAS, by Letters Patent dated at Westminster the 14th December,
1878, Her Britannic Majesty ratified and confirmed the aforesaid Proclamation
of the 12th March of the same year, and authorized the Governor of the Colony
of the Cape of Good Hope, with the assent of the Legislature, to declare by a
new Proclamation that (rom the date fixed in it * the harbour, station, and
territory of Walfish Bay,” as demarcated by Commander Dyer, should be
annexed to the said Colony;

VI. WHEREASs on the 25th July, 1884 ! the Legislature of the Cape of Good
Hope consented to the annexation to that Colony of the harbour or station of
Walfisch Bay and of the surrounding territory, in virtue of which the Governor,
Sir Hercules G. R. Robinson, proclaimed, on the 7th August of the same year,?
the incorporation in Cape Colony and subjection to the laws in force there of
the territory of Walfish Bay, and confirmed the demarcation of the same
contained in former documents. and established there in addition a Court
constituted by a resident magistrate;

V1I. WHEREAS on the date of the 7th August aforementioned the zone on the
West African Coast comprised between the mouth of the Orange River and the
26th parallel south latitude was placed under German protection; and, soon
after, the adjacent coast comprised between the 26th parallel and Cape Frio,
with the exception of the British territory of Walfish Bay;

VIII. WHEREAS in the month of March 1885 a Commission was appointed,
entitled ‘‘ the Mixed Claims Commission of Angra Pequefia and the West
Coast,” formed by Dr. Bieber as German representative and Judge Shippard
as British representative, and the said Commission, after conducting an enquiry
on oath, alluded to above, relative to the limits of Walfish Bay, signed on the
14th August of the said year 1885 a letter addressed to the High Commissioner,
Sir H. Robinson, in which, with the object of correcting errors and deficiencies
noticed in the determination of the boundaries, the following is stated: —

“ The limits of the territory of Walfish Bay, laid down in Commander
Dvyer’s Proclamation, and in the Letters Patent of 1878, in the Annexation Act
of 1884, and in the Proclamation of the 7th August of the same year, should be
corrected as follows: —

‘ ‘Scheppmansdor!” should be designated as ‘Scheppmansdorf’ or ‘Rooibank’,
and what has been called ‘the Rooibank’ should be ‘Rooikop.” The Admiralty
charts should also be corrected to agree with this. The eastern boundary,
marked on Dr. Theophilus Hahn’s map, published in 1879, and copied in
Juta’s map of 1885, is incorrect *’;

IX. WHEREAs the Governor and High Commissioner, Sir H. Robinson,
addressed a communication to Colonel Stanley, dated the 24th September,
1885, on the subject of the statement of the Mixed Commission quoted above,
taking into account the mistakes pointed out in the text of the Proclamation of
the 12th March, 1878, and the official documents reproducing it, observing,
besides, that the mistake arose from Commander Dyer calling the hill near the
centre of the eastern frontier * Rooibank” , when its name is really *“ Rooikop ”,
adding that Rooibank and Scheppmansdorf are two names for the same place,
which is a township situated on both banks of the River Kuisip, remarking that
there is no difference of opinion between the German and British Commissioners
with regard to the real boundary of the territory of Walfish Bay on the eastern
side, but that this boundary has bcen incorrectly described in the various

! Ibid., Vol, LXXV, page 408. The Act was assented to on July 22 and promul-
gated on July 25, 1884.
2 Ibid., Vol. LXXV, page 407.
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documents defining it, asking him further whether he considered himself to
possess the necessary powers to publish a new Proclamation correcting the
mustake alluded to; and stating finally that * nevertheless it might be convenient
before publishing a new Proclamation or Letters Pateat, to await the conclusion
of the survey of the boundaries of the territory of Walfish Bay which the
Colonial Government was carrying out at that moment, as it would be desirable
that the boundaries of the plateau between Scheppmansdorf and Rooikop
included in the territory should be defined with precision ”’;

X. WHEREAs the British Government, in agreement with the final obser-
vation contained in the communication quoted in the preceding recital,
postponed the publication of new Letters Patent setting forth a complete and
exact description of the territory of Walfish Bay until the conclusion of the
labours of examination and survey which the surveyor (Mr. Wrey) was then
carrying out on the spot by the orders of the Cape Government, the results of
which labours with regard to the fixing of the boundaries could, according to
a letter addressed by the Colonial Office to the Foreign Office on the 22nd
October, 1885, be communicated to the German Government before the
publication of the Letters Patent referred to;

XI. WHEREAs Mr. Wrey, after the termination of the work of inspection and
survey which the Cape Government ordered him to undertake, drew up a
report, dated the 14th January, 1886, accompanied by a map on which he
marks out the territory of Walfish Bay by means of thirteen pillars designated
by as many letters in alphabetical order in the following manner: —

Pillar A, situated at Pelican Point;

Pillar B, 15 geographical miles to the south of the former, near the coast;

Pillar C, behind the mission station at Rooibank;;

Pillars D, E, and F, between the preceding pillar and Ururas, marking a line
which separates the sand-hills from the left, or south, bank of the River Kuisip;

Pillar G, on the opposite side of the same river, coinciding with the extremity
of the land asked for by by Messrs. Wilmer and Evensen in Ururas;

Pillar H, on the top of Rooikop, in the desert of Nariep;

Pillar J, on the top of the black rock called Nuberof, situated on the south
bank of the River Swakop, at a distance of 10 miles approximately from its
mouth;

Pillars K, L, and M, following the general direction of the course of the
Swakop towards the sea; and

Pillar N, in Walfisch Bay, in front of the Resident’s house;

XII. WHEREAas, in accordance with the demarcation mentioned, the area
now in dispute, i.e., the fertile tract of the bed of the Kuisip, bounded by the
mission station at Rooibank and the place called Ururas, some 5 miles distant
from it, is included in British territory; which tract, in the judgment of Mr. Wrey,
as it appears from his report quoted and the supplementary report dated the
31st August, 1889, is the only one whose natural features can correspond with
the ““ plateau ”’ spoken of in the Proclamation of the 12th March, 1878, since,
although the word ““ plateau ”, he says, is a term unsuited to the land referred
to, the inspection and verification carried out made it impossible for him to refer
to anything but the area or surface in question, that is to say, to the area which
the waters of the Kuisip, which ordinarily run underground, cover when in
flood from Rooibank to Ururas in one direction and from the desert to the
boundary of the dunes or sand-hills in the other;

XIII. WHEREASs in his communication of the 8th June, 1886, Dr. Bieber,
German Consul-General at the Cape, called the attention of the British authori-
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ties to the action of Mr. Wrey, who (instead of stopping at Scheppmansdorf to
draw the easiern frontier of the territory of Walfish Bay from that place to
Rooikop) had beaconed the bed of the Kuisip as far as Ururas, in spite of the
fact that the last-named place is not mentioned in the Act or in the Proclamation
of Annexation;

X1V. WHEREAs, in reply to Dr. Bieber’s communication, the following
documents were furnished him amongst others: —

1. A report, addressed on the 22nd August, 1886, to the Ministry of Crown
Lands by the Surveyor-General of the Colony of the Cape of Good Hope,
Mr. Smidt, giving it to be understood that Mr. Wrey proceeded in accordance
with instructions received, based in their turn on a memorandum by Judge
Shippard, drawn up in June 1883, according to which the frontier-line should
include the pastures of Scheppmansdorf as far as Ururas, and should continue
thence to Rooibank, in order that in this way the whole of the plateau should
be included in British territory ;

2. A communication addressed by the Ministry of Crown Lands to the
Colonial Office, dated the 1st September, 1886, in which it is stated that Judge
Shippard’s opinion should be ascertained as to Dr. Bieber’s claim, in view of
the circumstance that he had drawn up the memorandum which served as
the basis of Mr. Wrey’s instructions, and of the lack of precision in the terms
employed in the Act of Annexation and in Commander Dyer’s Proclamation,
and because the fact of there being no mention of Ururas in the said documents
makes it difficult to understand the reasons why Mr. Shippard considered that
the southern boundary should be extended in an easterly direction to Ururas
instead of stopping at Rooibank or Scheppmansdorf.

3. A report drawn up by Mr. Shippard on the 30th September,