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Chapter IV

TREATIES CONCERNING INTERNATIONAL LAW CON-
CLUDED UNDER THE AUSPICES OF THE UNITED
NATIONS AND RELATED INTERGOVERNMENTAL
ORGANIZATIONS

A. Treaties concerning international law concluded under
the auspices of the United Nations

1. CONVENTION ON ENVIRONMENTAL IMPACT AS-
SESSMENT IN A TRANSBOUNDARY CONTEXT.!
DONE AT ESPOO, FINLAND, ON 25 FEBRUARY 19912

CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT IN A
TRANSBOUNDARY CONTEXT

The Parties to this Convention,

Aware of the interrelationship between economic activities and their
environmental consequences,

Affirming the need to ensure environmentally sound and sustainable
development,

Determined to enhance international cooperation in assessing envi-
ronmental impact in particular in a transboundary context,

Mindful of the need and importance to develop anticipatory policies
and of preventing, mitigating and monitoring significant adverse environ-
mental impact in general and more specifically in a transboundary context,

Recalling the relevant provisions of the Charter of the United
Nations, the Declaration of the Stockholm Conference on the Human
Environment, the Final Act of the Conference on Security and Coopera-
tion in Europe and the Concluding Documents of the Madrid and Vienna
Meetings of Representatives of the Participating States of the Conference
on Security and Cooperation in Europe,

Commending the ongoing activities of States to ensure that, through
their national legal and administrative provisions and their national poli-
cies, environmental impact assessment is carried out,

Conscious of the need to give explicit consideration to environmental
factors at an early stage in the decision-making process by applying envi-
ronmental impact assessment, at all appropriate administrative levels, as a
necessary tool to improve the quality of information presented to decision
makers so that environmentally sound decisions can be made paying
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careful attention to minimizing significant adverse impact, particularly in a
transboundary context,

Mindful of the efforts of international organizations to promote the
use of environmental impact assessment both at the national and interna-
tional levels, and taking into account work on environmental impact as-
sessment carried out under the auspices of the United Nations Economic
Commission for Europe, in particular results achieved by the Seminar on
Environmental Impact Assessment (September 1987, Warsaw, Poland) as
well as noting the Goals and Principles on environmental impact assess-
ment adopted by the Governing Council of the United Nations Environ-
ment Programme, and the Ministerial Declaration on Sustainable Devel-
opment (May 1990, Bergen, Norway),

Have agreed as follows:
Article 1

DEFINITIONS

For the purposes of this Convention,

(i) “Parties” means, unless the text otherwise indicates, the Con-
tracting parties to this Convention;

(ii) “Party of origin” means the Contracting Party or Parties to this
Convention under whose jurisdiction a proposed activity is
envisaged to take place;

(iii) ‘“Affected Party” means the Contracting Party or Parties to
this Convention likely to be affected by the transboundary
impact of a proposed activity;

(iv) *“Concerned Parties” means the Party of origin and the af-
fected Party of an environmental impact assessment pursuant
to this Convention;

(v) “Proposed activity” means any activity or any major change to
an activity subject to a decision of a competent authority in
accordance with an applicable national procedure;

(vi) “Environmental impact assessment” nieans a national proce-
dure for evaluating the likely impact of a proposed activity on
the environment;

(vii) “Impact” means any effect caused by a proposed activity on
the environment including human health and safety, flora,
fauna, soil, air, water, climate, landscape and historical monu-
ments or other physical structures or the interaction among
these factors; it also includes effects on cultural heritage or
socio-economic conditions resulting from alterations to those
factors;

(viii) “Transboundary impact” means any impact, not exclusively of
a global nature, within an area under the jurisdiction of a Party
caused by a proposed activity the physical origin of which is
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situated wholly or in part within the area under the jurisdiction
of another party;

(ix) “Competent authority” means the national authority or
authorities designated by a Party as responsible for perform-
ing the tasks covered by this Convention and/or the authority
or authorities entrusted by a Party with decision-making
powers regarding a proposed activity;

(x) “The Public” means one or more natural or legal persons.

Article 2

GENERAL PROVISIONS

1. The Parties shall, either individually or jointly, take all appropri-
ate and effective measures to prevent, reduce and control significant ad-
verse transboundary environmental impact from proposed activities.

2. Each Party shall take the necessary legal, administrative or other
measures to implement the provisions of this Convention, including, with
respect to proposed activities listed in appendix I that are likely to cause
significant adverse transboundary impact, the establishment of an envi-
ronmental impact assessment procedure that permits public participation
and preparation of the environmental impact assessment documentation
described in appendix II.

3. TheParty of origin shall ensure that in accordance with the provi-
sions of this Convention an environmental impact assessment is under-
taken prior to a decision to authorize or undertake a proposed activity
listed in appendix I that is likely to cause a significant adverse transboun-
dary impact.

4. The Party of origin shall, consistent with the provisions of this
Convention, ensure that affected Parties are notified of a proposed activ-
ity listed in appendix I that is likely to cause a significant adverse
transboundary impact.

5. Concerned Parties shall, at the initiative of any such Party, enter
into discussions on whether one or more proposed activities not listed in
appendix I is or are likely to cause a significant adverse transboundary
impact and thus should be treated as if it or they were so listed. Where
those Parties so agree, the activity or activities shall be thus treated.
General guidance for identifying criteria to determine significant adverse
impact is set forth in appendix I1I.

6. The Party of origin shall provide, in accordance with the provi-
sions of this Convention, an opportunity to the public in the areas likely to
be affected to participate in relevant environmental impact assessment
procedures regarding proposed activities and shall ensure that the oppor-
tunity provided to the public of the affected Party is equivalent to that
provided to the public of the Party of origin.

7. Environmental impact assessments as required by this Conven-
tion shall, as a minimum requirement, be undertaken at the project level of
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the proposed activity. To the extent appropriate, the Parties shall endeav-
our to apply the principles of environmental impact assessment to poli-
cies, plans and programmes.

8. The provisions of this Convention shall not affect the right of
Parties to implement national laws, regulations, administrative provisions
or accepted legal practices protecting information the supply of which
would be prejudicial to industrial and commercial secrecy or national
security.

9. The provisions of this Convention shall not affect the right' of
particular Parties to implement, by bilateral or multilateral agreement
where appropriate, more stringent measures than those of this Con-
vention.

10. The provisions of this Convention shall not prejudice any obli-
gations of the Parties under international law with regard to activities
having or likely to have a transboundary impact.

Article 3

NOTIFICATION

1. For a proposed activity listed in appendix 1 that is likely to cause
a significant adverse transboundary impact, the Party of origin shall, for
the purposes of ensuring adequate and effective consultations under arti-
cle 5, notify any Party which it considers may be an affected Party as early
as possible and no later than when informing its own public about that
proposed activity.

2. This notification shall contain, inter alia:

(@) Information on the proposed activity, including any available
information on its possible transboundary impact;

(b) The nature of the possible decision; and

(c) An indication of a reasonable time within which a response
under paragraph 3 of this article is required, taking into account the nature
of the proposed activity;

and may include the information set out in paragraph 5 of this article.

3. The affected Party shall respond to the Party of origin within the
time specified in the notification, acknowledging receipt of the notifica-
tion, and shall indicate whether it intends to participate in the environ-
mental impact assessment procedure.

4, If the affected Party indicates that it does not intend to participate
in the environmental impact assessment procedure, or if it does not re-
spond within the time specified in the notification, the provisions in para-
graphs 5, 6, 7 and 8 of this article and in articles 4 to 7 will not apply. In
such circumstances the right of a Party of origin to determine whether to
carry out an environmental impact assessment on the basis of its national
law and practice is not prejudiced.
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5. Upon receipt of a response from the affected Party indicating its
desire to participate in the environmental impact assessment procedure,
the Party of origin shall, if it has not already done so, provide to the
affected Party:

(@) Relevant information regarding the environmental impact as-
sessment procedure, including an indication of the time schedule for trans-
mittal of comments; and

(b) Relevant information on the proposed activity and its possible
significant adverse transboundary impact.

6. An affected Party shall, at the request of the Party of origin,
provide the latter with reasonably obtainable information relating to the
potentially affected environment under the jurisdiction of the affected
Party, where such information is necessary for the preparation of the
environmental impact assessment documentation. The information shall
be furnished promptly and, as appropriate, through a joint body where one
exists.

7. When a Party considers that it would be affected by a significant
adverse transboundary impact of a proposed activity listed in appendix I,
and when no notification has taken place in accordance with paragraph 1
of this article, the concerned Parties shall, at the request of the affected
Party, exchange sufficient information for the purposes of holding discus-
sions on whether there is likely to be a significant adverse transboundary
impact. If those Parties agree that there is likely to be a significant adverse
transboundary impact, the provisions of this Convention shall apply ac-
cordingly. If those Parties cannot agree whether there is likely to be a
significant adverse transboundary impact, any such Party may submit that
question to an inquiry commission in accordance with the provisions of
appendix IV to advise on the likelihood of significant adverse transboun-
dary impact, unless they agree on another method of settling this question.

8. The concerned Parties shall ensure that the public of the affected
Party in the areas likely to be affected be informed of, and be provided
with possibilities for making comments or objections on, the proposed
activity, and for the transmittal of these comments or objections to the
competent authority of the Party of origin, either directly to this authority
or, where appropriate, through the Party of origin.

Article 4

PREPARATION OF THE ENVIRONMENTAL IMPACT
ASSESSMENT DOCUMENTATION

1. The environmental impact assessment documentation to be sub-
mitted to the competent authority of the Party of origin shall contain, as a
minimum, the information described in appendix II.

2. The Party of origin shall furnish the affected Party, as appropriate
through a joint body where one exists, with the environmental impact
assessment documentation. The concerned Parties shall arrange for distri-
bution of the documentation to the authorities and the public of the
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affected Party in the areas likely to be affected and for the submission of
comments to the competent authority of the Party of origin, either directly
to this authority or, where appropriate, through the Party of origin within
a reasonable time before the final decision is taken on the proposed
activity.

Article 5

CONSULTATIONS ON THE BASIS OF THE ENVIRONMENTAL IMPACT
ASSESSMENT DOCUMENTATION

The Party of origin shall, after completion of the environmental im-
pact assessment documentation, without undue delay enter into consul-
tations with the affected Party concerning, inter alia, the potential
transboundary impact of the proposed activity and measures to reduce or
eliminate its impact. Consultations may relate to:

(a) Possible alternatives to the proposed activity, including the no-
action alternative and possible measures to mitigate significant adverse
transboundary impact and to monitor the effects of such measures at the
expense of the Party of origin;

(b) Other forms of possible mutual assistance in reducing any sig-
nificant adverse transboundary impact of the proposed activity; and

(c) Any other appropriate matters relating to the proposed activity.

The Parties shall agree, at the commencement of such consultations, on a
reasonable time-frame for the duration of the consultation period. Any
such consultations may be conducted through an appropriate joint body,
where one exists.

Article 6

FINAL DECISION

1. The Parties shall ensure that, in the final decision on the proposed
activity, due account is taken of the outcome of the environmental impact
assessment, including the environmental impact assessment documenta-
tion, as well as the comments received pursuant to article 3, paragraph 8,
and article 4, paragraph 2, and the outcome of the consultations as re-
ferred to in article 5.

2. The Party of origin shall provide to the affected Party the final
decision on the proposed activity along with the reasons and consider-
ations on which it was based.

3. If additional information on the significant transboundary impact
of a proposed activity, which was not available at the time a decision was
made with respect to that activity and which could have materially af-
fected the decision, becomes available to a concerned Party before work
on that activity commences, that Party shall immediately inform the other
concerned Party or Parties. If one of the concerned Parties so requests,
consultations shall be held as to whether the decision needs to be revised.

221



Article 7

POST-PROJECT ANALYSIS

1. The concerned Parties, at the request of any such Party, shall
determine whether, and if so to what extent, a post-project analysis shall
be carried out, taking into account the likely significant adverse
transboundary impact of the activity for which an environmental impact
assessment has been undertaken pursuant to this Convention. Any post-
project analysis undertaken shall include, in particular, the surveillance of
the activity and the determination of any adverse transboundary impact.
Such surveillance and determination may be undertaken with a view to
achieving the objectives listed in appendix V.

2. When, as a result of post-project analysis, the Party of origin or
the affected Party has reasonable grounds for concluding that there is a
significant adverse transboundary impact or factors have been discovered
which may result in such an impact, it shall immediately inform the other
Party. The concerned Parties shall then consult on necessary measures to
reduce or eliminate the impact.

Article 8

BILATERAL AND MULTILATERAL COOPERATION

The Parties may continue existing or enter into new bilateral or multi-
lateral agreements or other arrangements in order to implement their
obligations under this Convention. Such agreements or other arrange-
ments may be based on the elements listed in appendix VL.

Article 9

RESEARCH PROGRAMMES

The Parties shall give special consideration to the setting up, or inten-
sification of, specific research programmes aimed at:

(a) Improving existing qualitative and quantitative methods for as-
sessing the impacts of proposed activities;

(b) Achieving a better understanding of cause-effect relationships
and their role in integrated environmental management;

(¢) Analysing and monitoring the efficient implementation of deci-
sions on proposed activities with the intention of minimizing or preventing
impacts;

(d) Developing methods to stimulate creative approaches in the
search for environmentally sound alternatives to proposed activities, pro-
duction and consumption patterns;

(e) Developing methodologies for the application of the principles
of environmental impact assessment at the macroeconomic level.

The results of the programmes listed above shall be exchanged by the
Parties.
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Article 10

STATUS OF THE APPENDICES

The Appendices attached to this Convention form an integral part of
the Convention.

Article 11

MEETING OF PARTIES

1. The Parties shall meet, so far as possible, in connection with the
annual sessions of the Senior Advisers to Economic Commission for
Europe Governments on Environmental and Water Problems. The first
meeting of the Parties shall be convened not later than one year after the
date of the entry into force of this Convention. Thereafter, meetings of the
Parties shall be held at such other times as may be deemed necessary by a
meeting of the Parties, or at the written request of any Party; provided
that, within six months of the request being communicated to them by the
secretariat, it is supported by at least one third of the Parties.

2. The Parties shall keep under continuous review the implementa-
tion of this Convention, and, with this purpose in mind, shall:

(a) Review the policies and methodological approaches to environ-
mental impact assessment by the Parties with a view to further improving
environmental impact assessment procedures in a transboundary context;

() Exchange information regarding experience gained in conclud-
ing and implementing bilateral and multilateral agreements or other ar-
rangements regarding the use of environmental impact assessment in a
transboundary context to which one or more of the Parties are party;

(c) Seck, where appropriate, the services of competent international
bodies and scientific committees in methodological and technical aspects
pertinent to the achievement of the purposes of this Convention;

(d) At the first meeting, consider and by consensus adopt rules of
procedure for their meetings;

(e) Consider and, where necessary, adopt proposals for amend-
ments to this Convention;

(f) Consider and undertake any additional action that may be re-
quired for the achievement of the purposes of this Convention.

Article 12

RIGHT TO VOTE

1. Each Party to this Convention shall have one vote.

2. Except as provided for in paragraph 1 of this article, regional
economic integration organizations, in matters within their competence,
shall exercise their right to vote with a number of votes equal to the
number of their member States which are Parties to this Convention. Such
organizations shall not exercise their right to vote if their member States
exercise theirs, and vice versa.
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Article 13

SECRETARIAT

The Executive Secretary of the Economic Commission for Europe
shall carry out the following secretariat functions:

(@) The convening and preparing of meetings of the Parties;
(b) The transmission of reports and other information received in
accordance with the provisions of this Convention to the Parties; and

(¢) The performance of other functions as may be provided for in
this Convention or as may be determined by the Parties.

Article 14

AMENDMENTS TO THE CONVENTION

1. Any Party may propose amendments to this Convention.

2. Proposed amendments shall be submitted in writing to the secre-
tariat, which shall communicate them to all Parties. The proposed amend-
ments shall be discussed at the next meeting of the Parties, provided these
proposals have been circulated by the secretariat to the Parties at least
ninety days in advance.

3. The Parties shall make every effort to reach agreement on any
proposed amendment to this Convention by consensus. If all efforts at
consensus have been exhausted, and no agreement reached, the amend-
ment shall as a last resort be adopted by a three-fourths majority, vote of
the Parties present and voting at the meeting.

4. Amendments to this Convention adopted in accordance with
paragraph 3 of this article shall be submitted by the Depositary to all
Parties for ratification, approval or acceptance. They shall enter into force
for Parties having ratified, approved or accepted them on the ninetieth day
after the receipt by the Depositary of notification of their ratification,
approval or acceptance by at least three fourths of these Parties. There-
after they shall enter into force for any Party on the ninetieth day after that
Party deposits its instrument of ratification, approval or acceptance of the
amendments.

5. For the purpose of this article, “Parties present and voting” means
Parties present and casting an affirmative or negative vote.

6. The voting procedure set forth in paragraph 3 of this article is not
intended to constitute a precedent for future agreements negotiated within
the Economic Commission for Europe.

Article 15

SETTLEMENT OF DISPUTES

1. If a dispute arises between two or more Parties about the inter-
pretation or application of this Convention, they shall seek a solution by
negotiation or by any other method of dispute settlement acceptable to the
parties to the dispute.
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2. When signing, ratifying, accepting, approving or acceding to this
Convention, or at any time thereafter, a Party may declare in writing to the
Depositary that for a dispute not resolved in accordance with paragraph 1
of this article, it accepts one or both of the following means of dispute
settlement as compulsory in relation to any Party accepting the same
obligation:

(a) Submission of the dispute to the International Court of Justice;

(b) Arbitration in accordance with the procedure set out in appen-
dix VIIL.

3. If the parties to the dispute have accepted both means of dispute
settlement referred to in paragraph 2 of this article, the dispute may be
submitted only to the International Court of Justice, unless the parties
agree otherwise.

Article 16

SIGNATURE

This Convention shall be open for signature at Espoo, Finland, from
25 February to 1 March 1991 and thereafter at United Nations Headquar-
ters in New York until 2 September 1991 by States members of the
Economic Commission for Europe as well as States having consultative
status with the Economic Commission for Europe pursuant to para-
graph 8 of the Economic and Social Council resolution 36 (IV) of
28 March 1947, and by regional economic integration organizations consti-
tuted by sovereign States members of the Economic Commission for
Europe to which their member States have transferred competence in
respect of matters governed by this Convention, including the competence
to enter into treaties in respect of these matters.

Article 17

RATIFICATION, ACCEPTANCE, APPROVAL AND ACCESSION

1. This Convention shall be subject to ratification, acceptance or
approval by signatory States and regional economic integration organiza-
tions.

2. This Convention shall be open for accession as from 3 September
1991 by the States and organizations referred to in article 16.

3. The instruments of ratification, acceptance, approval or acces-
sion shall be deposited with the Secretary-General of the United Nations,
who shall perform the functions of Depositary.

4. Any organization referred to in article 16 which becomes a Party
to this Convention without any of its member States being a Party shall be
bound by all the obligations under this Convention. In the case of such
organizations, one or more of whose member States is a Party to this
Convention, the organization and its member States shall decide on their
respective responsibilities for the performance of their obligations under
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this Convention. In such cases, the organization and the member States
shall not be entitled to exercise rights under this Convention concurrently.

5. In their instruments of ratification, acceptance, approval or ac-
cession, the regional economic integration organizations referred to in
article 16 shall declare the extent of their competence with respect to the
matters governed by this Convention. These organizations shall also in-
form the Depositary of any relevant modification to the extent of their
competence.

Article 18
ENTRY INTO FORCE

1. This Convention shall enter into force on the ninetieth day after
the date of deposit of the sixteenth instrument of ratification, acceptance,
approval or accession.

2. For the purposes of paragraph | of this article, any instrument
deposited by a regional economic integration organization shall not be
counted as additional to those deposited by States members of such an
organization.

3. For each State or organization referred to in article 16 which
ratifies, accepts or approves this Convention or accedes thereto after the
deposit of the sixteenth instrument of ratification, acceptance, approval or
accession, this Convention shall enter into force on the ninetieth day after
the date of deposit by such State or organization of its instrument of
ratification, acceptance, approval or accession.

Article 19
WITHDRAWAL

At any time after four years from the date on which this Convention
has come into force with respect to a Party, that Party may withdraw from
this Convention by giving written notification to the Depositary. Any such
withdrawal shall take effect on the ninetieth day after the date of its
receipt by the Depositary. Any such withdrawal shall not affect the appli-
cation of articles 3 to 6 of this Convention to a proposed activity in respect
of which a notification has been made pursuant to article 3, paragraph 1, or
a request has been made pursuant to article 3, paragraph 7, before such
withdrawal took effect.

Arricle 20
AUTHENTIC TEXTS
The original of this Convention, of which the English, French and

Russian texts are equally authentic, shall be deposited with the Secretary-
General of the United Nations.
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IN WITNESS WHEREOF the undersigned, being duly authorized
thereto, have signed this Convention.

DoNE at Espoo (Finland), this twenty-fifth day of February one
thousand nine hundred and ninety-one.

APPENDIX 1

List of activities

1. Crude oil refineries (excluding undertakings manufacturing only lubricants
from crude oil) and installations for the gasification and liquefaction of 500 tonnes
or more of coal or bituminous shale per day.

2. Thermal power stations and other combustion installations with a heat
output of 300 megawatts or more and nuclear power stations and other nuclear
reactors (except research installations for the production and conversion of fission-
able and fertile materials, whose maximum power does not exceed 1 kilowatt
continuous thermal load).

3. Installations solely designed for the production or enrichment of nuclear
fuels, for the reprocessing of irradiated nuclear fuels or for the storage, disposal and
processing of radioactive waste.

4, Major installations for the initial smelting of cast-iron and steel and for the
production of non-ferrous metals.

5. Installations for the extraction of asbestos and for the processing and
transformation of asbestos and products containing asbestos: for asbestos-cement
products, with an annual production of more than 20,000 tonnes finished product;
for friction material, with an annual production of more than 50 tonnes finished
product; and for other asbestos utilization of more than 200 tonnes per year.

6. Integrated chemical installations.

7. Construction of motorways, express roads* and lines for long-distance
railway traffic and of airports with a basic runway length of 2,100 metres or more.

8. Large-diameter oil and gas pipelines.

9. Trading ports and also inland waterways and ports for inland-waterway
traffic which permit the passage of vessels of over 1,350 tonnes.

10. Waste-disposal installations for the incineration, chemical treatment or
landfill of toxic and dangerous wastes.

11. Large dams and reservoirs.

12. Groundwater abstraction activities in cases where the annual volume of
water to be abstracted amounts to 10 million cubic metres or more.

13. Pulp and paper manufacturing of 200 air-dried metric tonnes or more per
day.

* For the purposes of this Convention:

“Motorway” means a road specially designed and built for motor traffic, which
does not serve properties bordering on it, and which:

{a) Is provided, except at special points or temporarily, with separate car-
riageways for the two directions of traffic, separated from cach other by a dividing
strip not intended for traffic or, exceptionally, by other means;

(b) Does not cross at level with any road, railways or tramway track, or
footpath; and

(c) Is specially sign-posted as a motorway.

“Express road” means a road reserved for motor traffic accessible only from
interchanges or controlled junctions and on which, in particular, stopping and
parking are prohibited on the running carriageway(s).
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14. Major mining, on-site extraction and processing of metal ores or coal.
15. Offshore hydrocarbon production.

16. Major storage facilities for petroleum, petrochemical and chemical prod-
ucts.

17. Deforestation of large areas.
APPENDIX II

Content of the environmental impact assessment documentation

Information to be included in the environmental impact assessment documen-
tation shall, as a minimum, contain, in accordance with article 4:

(a) A description of the proposed activity and its purpose;

(b) A description, where appropriate, of reasonable alternatives (for example,
locational or technological) to the proposed activity and also the no-action alterna-
tive;

(¢) A description of the environment likely to be significantly affected by the
proposed activity and its alternatives;

(d) A description of the potential environmental impact of the proposed
activity and its alternatives and an estimation of its significance;

() A description of mitigation measures to keep adverse environmental im-
pact to a minimum;

(f) An explicit indication of predictive methods and underlying assumptions
as well as the relevant environmental data used;

(2) An identification of gaps in knowledge and uncertainties encountered in
compiling the required information;

(h) Where appropriate, an outline for monitoring and management pro-
grammes and any plans for post-project analysis; and

() A non-technical summary including a visual presentation as appropriate
(maps, graphs, etc.).

APPENDIX 11T

General criteria to assist in the determination of the environmental significance
of activities not listed in appendix I

1. In considering proposed activities to which article 2, paragraph 5, applies,
the concerned Parties may consider whether the activity is likely to have a signifi-
cant adverse transboundary impact in particular by virtue of one or more of the
following criteria:

(a) Size: proposed activities which are large for the type of the activity;

(b) Location: proposed activities which are located in or close to an area of
special environmental sensitivity or importance (such as wetlands designated under
the Ramsar Convention, national parks, nature reserves, sites of special scientific
interest, or sites of archaeological, cultural or historical importance); also, proposed
activities in locations where the characteristics of proposed development would be
likely to have significant effects of the population;

(¢) Effects: proposed activities with particularly complex and potentially
adverse effects, including those giving rise to serious effects on humans or on
valued species or organisms, those which threaten the existing or potential use of an
affected area and those causing additional loading which cannot be sustained by the
carrying capacity of the environment.
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2. The concerned Parties shall consider for this purpose proposed activities
which are located close to an international frontier as well as more remote pro-
posed activities which could give rise to significant transboundary effects far re-
moved from the site of development.

APPENDIX 1V

Inquiry procedure

1. The requesting Party or Parties shall notify the secretariat that it or they
submit(s) the question of whether a proposed activity listed in appendix I'is likely to
have a significant adverse transboundary impact to an inquiry commission estab-
lished in accordance with the provisions of this appendix. This notification shall
state the subject-matter of the inquiry. The secretariat shall notify immediately all
Parties to this Convention of this submission.

2. The inquiry commission shall consist of three members. Both the request-
ing party and the other party to the inquiry procedure shall appoint a scientific or
technical expert, and the two experts so appointed shall designate by common
agreement the third expert, who shall be the president of the inquiry commission.
The latter shall not be a national of one of the parties to the inquiry procedure, nor
have his or her usual place of residence in the territory of one of these parties, nor
be employed by any of them, nor have deait with the matter in any other capacity.

3. If the president of the inquiry commission has not been designated within
two months of the appointment of the second expert, the Executive Secretary of the
Economic Commission for Europe shall, at the request of either party, designate
the president within a further two-month period.

4. If one of the parties to the inquiry procedure does not appoint an expert
within one month of its receipt of the notification by the secretariat, the other party
may inform the Executive Secretary of the Economic Commission for Europe,
who shall designate the president of the inquiry commission within a further two-
month period. Upon designation, the president of the inquiry commission shall
request the party which has not appointed an expert to do so within one month.
After such a period, the president shall inform the Executive Secretary of the
Economic Commission for Europe, who shall make this appointment within a
further two-month period.

5. The inquiry commission shall adopt its own rules of procedure.

6. The inquiry commission may take all appropriate measures in order to
carry out its functions.

7. The parties to the inquiry procedure shall facilitate the work of the inquiry
commission and, in particular, using all means at their disposal, shall:

(@) Provide it with all relevant documents, facilities and information; and

(b) Enable it, where necessary, to call witnesses or experts and receive their
evidence.

8. The parties and the experts shall protect the confidentiality of any informa-
tion they receive in confidence during the work of the inquiry commission.

9. If one of the parties to the inquiry procedure does not appear before the
inquiry commission or fails to present its case, the other party may request the
inquiry commission to continue the proceedings and to complete its work. Absence

of a party or failure of a party to present its case shall not constitute a bar to the
continuation and completion of the work of the inquiry commission.

10. Unless the inquiry commission determines otherwise because of the par-
ticular circumstances of the matter, the expenses of the inquiry commission, includ-
ing the remuneration of its members, shall be borne by the parties to the inquiry
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procedure in equal shares. The inquiry commission shall keep a record of all its
expenses, and shall furnish a final statement thereof to the parties.

11. Any Panty having an interest of a factual nature in the subject-matter of
the inquiry procedure, and which may be affected by an opinion in the matter, may
intervene in the proceedings with the consent of the inquiry commission.

12. The decisions of the inquiry commission on matters of procedure shall be
taken by majority vote of its members. The final opinion of the inquiry commission
shall reflect the view of the majority of its members and shall include any dissenting
view.,

13. The inquiry commission shall present its final opinion within two months
of the date on which it was established unless it finds it necessary to extend this time
limit for a period which should not exceed two months.

14, ‘The final opinion of the inquiry commission shall be based on accepted
scientific principles. The final opinion shall be transmitted by the inquiry commis-
sion to the parties to the inquiry procedure and to the secretariat.

APPENDIX V
Post-project analysis

Objectives include:

(a) Monitoring compliance with the conditions as set out in the authorization
or approval of the activity and the effectiveness of mitigation measures;

(b) Review of an impact for proper management and in order to cope with
uncertainties;

(c) Verification of past predictions in order to transfer experience to future
activities of the same type.

APPENDIX V1

Elements for bilateral and multilateral cooperation

1. Concerned Parties may set up, where appropriate, institutional arrange-
ments or enlarge the mandate of existing institutional arrangements within the
framework of bilateral and multilateral agreements in order to give full effect to this
Convention.

2. Bilateral and multilateral agreements or other arrangements may include:

(a) Any additional requirements for the implementation of this Convention,
taking into account the specific conditions of the subregion concerned;

(b) Institutional, administrative and other arrangements, to be made on a
reciprocal and equivalent basis;

(¢) Harmonization of their policies and measures for the protection of the
environment in order to attain the greatest possible similarity in standards and
methods related to the implementation of environmental impact assessment;

d) Developing, improving, and/or harmonizing methods for the identification,
measurement, prediction and assessment of impacts, and for post-project analysis;

(e) Developing and/or improving methods and programmes for the collection,
analysis, storage and timely dissemination of comparable data regarding environ-
mental quality in order to provide input into environmental impact assessment;

(f) The establishment of threshold levels and more specified criteria for
defining the significance of transboundary impacts related to the location, nature or
size of proposed activities, for which environmental impact assessment in accord-
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ance with the provisions of this Convention shall be applicd; and the establishment
of critical loads of transboundary pollution;

(2) Undertaking, where appropriate, joint environmental impact assessment,
development of joint monitoring programmes, intercalibration of monitoring de-
vices and harmonization of methodologies with a view to rendering the data and
information obtained compatible.

APPENDIX VII
Arbitration

1. The claimant Party or Parties shall notify the secretariat that the Parties
have agreed to submit the dispute to arbitration pursuant to article 15, paragraph 2,
of this Convention. The notification shall state the subject-matter of arbitration and
include, in particular, the articles of this Convention, the interpretation or applica-
tion of which are at issue, The secretariat shall forward the information received to
all Parties to this Convention.

2. The arbitral tribunal shall consist of three members. Both the claimant
Party or Parties and the other Party or Parties to the dispute shall appoint an
arbitrator, and the two arbitrators so appointed shall designate by common agree-
ment the third arbitrator, who shall be the president of the arbitral tribunal. The
latter shall not be a national of one of the parties to the dispute, nor have his or her
usual place of residence in the territory of one of these parties, nor be employed by
any of them, nor have dealt with the case in any other capacity.

3. If the president of the arbitral tribunal has not been designated within two
months of the appointment of the second arbitrator, the Executive Secretary of the
Economic Commission for Europe shall, at the request of either party to the
dispute, designate the president within a further two-month period.

4. If one of the parties to the dispute does not appoint an arbitrator within two
months of the receipt of the request, the other party may inform the Executive
Secretary of the Economic Commission for Europe, who shall designate the presi-
dent of the arbitral tribunal within a further two-month period. Upon designation,
the president of the arbitral tribunal shall request the party which has not appointed
an arbitrator to do so within two months. After such a period, the president shall
inform the Executive Secretary of the Economic Commission for Europe, who shall
make this appointment within a further two-month period.

5. The arbitral tribunal shall render its decision in accordance with interna-
tional law and in accordance with the provisions of this Convention.

6. Any arbitral tribunal constituted under the provisions set out herein shall
draw up its own rules of procedure.

7. Thedecisions of the arbitral tribunal, both on procedure and on substance,
shall be taken by majority vote of its members.

8. The tribunal may take all appropriate measures in order to establish the
facts.

9. The parties to the dispute shall facilitate the work of the arbitral tribunal
and, in particular, using all means at their disposal, shall:

(a) Provide it with all relevant documents, facilities and information; and

(b) Enable it, where necessary, to call witnesses or experts and receive their
evidence,

10. The parties and the arbitrators shall protect the confidentiality of any
information they receive in confidence during the proceedings of the arbitral tri-
bunal.
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11.  The arbitral tribunal may, at the request of one of the parties, recommend
interim measures of protection.

12. If one of the parties to the dispute does not appear before the arbitral
tribunal or fails to defend its case, the other party may request the tribunal to
continue the proceedings and to render its final decision. Absence of a party or
failure of a party to defend its case shall not constitute a bar to the proceedings.
Before rendering its final decision, the arbitral tribunal must satisfy itself that the
claim is well founded in fact and law.

13. The arbitral tribunal may hear and determine counter-claims arising di-
rectly out of the subject-matter of the dispute.

14. Unless the arbitral tribunal determines otherwise because of the particu-
lar circumstances of the case, the expenses of the tribunal, including the remunera-
tion of its members, shall be borne by the panties to the dispute in equal shares. The
tribunal shall keep a record of all its expenses, and shall furnish a final statement
thereof to the parties.

15. Any Party to this Convention having an interest of a legal nature in the
subject-matter of the dispute, and which may be affected by a decision in the case,
may intervene in the proceedings with the consent of the tribunal.

16. The arbitral tribunal shall render its award within five months of the date
on which it is established unless it finds it necessary to extend the time limit for a
period which should not exceed five months.

17. The award of the arbitral tribunal shall be accompanied by a statement of
reasons. It shall be final and binding upon all parties to the dispute. The award will
be transmitted by the arbitral tribunal to the parties to the dispute and to the
secretariat. The secretariat will forward the information received to all Parties to
this Convention.

18. Any dispute which may arise between the parties concerning the interpre-
tation or execution of the award may be submitted by either party to the arbitral
tribunal which made the award or, if the latter cannot be seized thereof, to another
tribunal constituted for this purpose in the same manner as the first.

2. UNITED NATIONS CONVENTION ON THE LIABILITY
OF OPERATORS OF TRANSPORT TERMINALS IN
INTERNATIONAL TRADE.:? DONE AT VIENNA ON
19 APRIL 19914

UNITED NATIONS CONVENTION ON THE LIABILITY OF OPERATORS OF
TRANSPORT TERMINALS IN INTERNATIONAL TRADE

PREAMBLE

The Contracting States:

Reaffirming their conviction that the progressive harmonization and
unification of international trade law, in reducing or removing legal obsta-
cles to the flow of international trade, especially those affecting the devel-
oping countries, would significantly contribute to universal economic co-
operation among all States on a basis of equality, equity and common
interest and to the elimination of discrimination in international trade and,
thereby, to the well-being of all peoples;
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Considering the problems created by the uncertainties as to the legal
regime applicable with regard to goods in international carriage when the
goods are not in the charge of carriers nor in the charge of cargo-owning
interests but while they are in the charge of operators of transport termi-
nals in international trade;

Intending to facilitate the movement of goods by establishing uniform
rules concerning liability for loss of, damage to or delay in handing over
such goods while they are in the charge of operators of transport terminals
and are not covered by the laws of carriage arising out of conventions
applicable to the various modes of transport,

Have agreed as follows:
Article 1

DEFINITIONS

In this Convention:

(a) “Operator of a transport terminal” (hereinafter referred to as
“operator’”) means a person who, in the course of his business, undertakes
to take in charge goods involved in international carriage in order to
perform or to procure the performance of transport-related services with
respect to the goods in an area under his control or in respect of which he
has a right of access or use. However, a person is not considered an
operator whenever he is a carrier under applicable rules of law governing
carriage;

(b) Where goods are consolidated in a container, pallet or similar
article of transport or where they are packed, “goods’ includes such article
of transport or packaging if it was not supplied by the operator;

(c) “International carriage” means any carriage in which the place of
departure and the place of destination are identified as being located in
two different States when the goods are taken in charge by the operator;

(d) “Transport-related services” includes such services as storage,
warehousing, loading, unloading, stowage, trimming, dunnaging and
lashing;

(e) “Notice” means a notice given in a form which provides a record
of the information contained therein;

() “Request” means a request made in a form which provides a
record of the information contained therein.

Article 2

SCOPE OF APPLICATION

1. This Convention applies to transport-related services performed
in relation to goods which are involved in international carriage:

(@) When the transport-related services are performed by an opera-
tor whose place of business is located in a State Party, or

(b) When the transport-related services are performed in a State
Party, or
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(¢) When, according to the ruies of private international law, the
transport-related services are governed by the law of a State Party.

2. If the operator has more than one place of business, the place of
business is that which has the closest relationship to the transport-related
services as a whole.

3. If the operator does not have a place of business, reference is to
be made to the operator’s habitual residence.

Article 3

PERIOD OF RESPONSIBILITY

The operator is responsible for the goods from the time he has taken
them in charge until the time he has handed them over to or has placed
them at the disposal of the person entitled to take delivery of them.

Article 4

ISSUANCE OF DOCUMENT

1. The operator may, and at the customer’s request shall, within a
reasonable period of time, at the option of the operator, either:

(a) Acknowledge his receipt of the goods by signing and dating a
document presented by the customer that identifies the goods, or

{b) Issue a signed document identifying the goods, acknowledging
his receipt of the goods and the date thereof, and stating their condition
and quantity in so far as they can be ascertained by reasonable means of
checking.

2. If the operator does not act in accordance with either subpara-
graph (a) or (b) of paragraph 1, he is presumed to have received the goods
in apparent good condition, unless he proves otherwise. No such pre-
sumption applies when the services performed by the operator are limited
to the immediate transfer of the goods between means of transport.

3. A document referred to in paragraph 1 may be issued in any form
which preserves a record of the information contained therein. When the
customer and the operator have agreed to communicate electronically, a
document referred to in paragraph I may be replaced by an equivalent
electronic data interchange message.

4. The signature referred to in paragraph 1 means a handwritten
signature, its facsimile or an equivalent authentication effected by any
other means.

Article §

BASIS OF LIABILITY

1. The operator is liable for loss resulting from loss of or damage to
the goods, as well as from delay in handing over the goods, if the occur-
rence which caused the loss, damage or delay took place during the period
of the operator’s responsibility for the goods as defined in article 3, unless
he proves that he, his servants or agents or other persons of whose
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services the operator makes use for the performance of the transport-
related services took all measures that could reasonably be required to
avoid the occurrence and its consequences.

2. Where a failure on the part of the operator, his servants or agents
or other persons of whose services the operator makes use for the per-
formance of the transport-related services to take the measures referred to
in paragraph 1 combines with another cause to produce loss, damage or
delay, the operator is liable only to the extent that the loss resulting from
such loss, damage or delay is attributable to that failure, provided that the
operator proves the amount of the loss not attributable thereto.

3. Delay in handing over the goods occurs when the operator fails to
hand them over to or place them at the disposal of a person entitled to take
delivery of them within the time expressly agreed upon or, in the absence
of such agreement, within a reasonable time after receiving a request for
the goods by such person.

4. If the operator fails to hand over the goods to or place them at the
disposal of a person entitled to take delivery of them within a period of 30
consecutive days after the date expressly agreed upon or, in the absence of
such agreement, within a period of 30 consecutive days after receiving a
request for the goods by such person, a person entitled to make a claim for
the loss of the goods may treat them as lost.

Article 6

LIMITS OF LIABILITY

1. (a) The liability of the operator for loss resulting from loss of or
damage to goods according to the provisions of article 5 is limited to an
amount not exceeding 8.33 units of account per kilogram of gross weight
of the goods lost or damaged.

(b) However, if the goods are handed over to the operator immedi-
ately after carriage by sea or by inland waterways, or if the goods are
handed over, or are to be handed over, by him for such carriage, the
liability of the operator for loss resulting from loss of or damage to goods
according to the provisions of article 5 is limited to an amount not
exceeding 2.75 units of account per kilogram of gross weight of the goods
lost or damaged. For the purposes of this paragraph, carriage by sea or by
inland waterways includes pick-up and delivery within a port.

(¢) When the loss of or damage to a part of the goods affects the
value of another part of the goods, the total weight of the lost or damaged
goods and of the goods whose value is affected shall be taken into consid-
eration in determining the limit of liability.

2. The liability of the operator for delay in handing over the goods
according to the provisions of article 5 is limited to an amount equivalent
to two and a half times the charges payable to the operator for his services
in respect of the goods delayed, but not exceeding the total of such charges
in respect of the consignment of which the goods were a part.

3. In no case shall the aggregate liability of the operator under both
paragraphs (1) and (2) exceed the limitation which would be established
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under paragraph (1) for total loss of the goods in respect of which such
liability was incurred.

4. The operator may agree to limits of liability exceeding those
provided for in paragraphs 1, 2 and 3.

Article 7

APPLICATION TO NON-CONTRACTUAL CLAIMS

1. The defences and limits of liability provided for in this Conven-
tion apply in any action against the operator in respect of loss of or
damage to the goods, as well as delay in handing over the goods, whether
the action is founded in contract, in tort or otherwise.

2. If such an action is brought against a servant or agent of the
operator, or against another person of whose services the operator makes
use for the performance of the transport-related services, such servant,
agent or person, if he proves that he acted within the scope of his employ-
ment or engagement by the operator, is entitled to avail himself of the
defences and limits of liability which the operator is entitled to invoke
under this Convention.

3. Except as provided in article 8, the aggregate of the amounts
recoverable from the operator and from any servant, agent or person
referred to in the preceding paragraph shall not exceed the limits of liabil-
ity provided<or in this Convention.

Article 8

Loss OF RIGHT TO LIMIT LIABILITY

1. The operator is not entitled to the benefit of the limitation of
liability provided for in article 6 if it is proved that the loss, damage or
delay resulted from an act or omission of the operator himself or his
servants or agents done with the intent to cause such loss, damage or
delay, or recklessly and with knowledge that such loss, damage or delay
would probably result.

2. Notwithstanding the provision of paragraph 2 of article 7, a ser-
vant or agent of the operator or another person of whose services the
operator makes use for the performance of the transport-related services
is not entitled to the benefit of the limitation of liability provided for in
article 6 if it is proved that the loss, damage or delay resuited from an act
or omission of such servant, agent or person done with the intent to cause
such loss, damage or delay, or recklessly and with knowledge that such
loss, damage or delay would probably result.

Article 9

SPECIAL RULES ON DANGEROUS GOODS

If dangerous goods are handed over to the operator without being
marked, labelled, packaged or documented in accordance with any law or
regulation relating to dangerous goods applicable in the country where the
goods are handed over and if, at the time the goods are taken in charge by
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him, the operator does not otherwise know of their dangerous character,
he is entitled:

(a) Totake all precautions the circumstances may require, including,
when the goods pose an imminent danger to any person or property,
destroying the goods, rendering them innocuous, or disposing of them by
any other lawful means, without payment of compensation for damage to
or destruction of the goods resulting from such precautions; and

(b) Toreceive reimbursement for all costs incurred by him in taking
the measures referred to in subparagraph (a) from the person who failed to
meet any obligation under such applicable law or regulation to inform him
of the dangerous character of the goods.

Article 10

RIGHTS OF SECURITY IN GOODS

1. The operator has a right of retention over the goods for costs and
claims which are due in connection with the transport-related services
performed by him in respect of the goods both during the period of his
responsibility for them and thereafter. However, nothing in this Conven-
tion affects the validity under the applicable law of any contractual ar-
rangements extending the operator’s security in the goods.

2. The operator is not entitled to retain the goods if a sufficient”
guarantee for the sum claimed is provided or if an equivalent sum is
deposited with a mutually accepted third party or with an official institu-
tion in the State where the operator has his place of business.

3. In order to obtain the amount necessary to satisfy his claim, the
operator is entitled, to the extent permittted by the law of the State where
the goods are located, to sell all or part of the goods over which he has
exercised the right of retention provided for in this article. This right to sell
does not apply to containers, pallets or similar articles of transport or
packaging which are owned by a party other than the carrier or the shipper
and which are clearly marked as regards ownership except in respect of
claims by the operator for the cost of repairs of or improvements to the
containers, pallets or similar articles of transport or packaging.

4. Before exercising any right to sell the goods, the operator shall
make reasonable efforts to give notice of the intended sale to the owner of
the goods, the person from whom the operator received them and the
person entitled to take delivery of them from the operator. The operator
shall account appropriately for the balance of the proceeds of the sale in
excess of the sums due to the operator plus the reasonable costs of the
sale. The right of sale shall in all other respects be exercised in accordance
with the law of the State where the goods are located.

Article 11

NOTICE OF LOSS, DAMAGE OR DELAY

1. Unless notice of loss or damage, specifying the general nature of
the loss or damage, is given to the operator not later than the third working
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day after the day when the goods were handed over by the operator to the
person entitled to take delivery of them, the handing over is prima facie
evidence of the handing over by the operator of the goods as described in
the document issued by the operator pursuant to paragraph 1 (b) of arti-
cle 4 or, if no such document was issued, in good condition.

2. Where the loss or damage is not apparent, the provisions of
paragraph (1) apply correspondingly if notice is not given to the operator
within 15 consecutive days after the day when the goods reached the final
recipient, but in no case later than 60 consecutive days after the day when
the goods were handed over to the person entitled to take delivery of them.

3. " If the operator participated in a survey or inspection of the goods
at the time when they were handed over to the person entitled to take
delivery of them, notice need not be given to the operator of loss or
damage ascertained during that survey or inspection.

4. In the case of any actual or apprehended loss of or damage to the
goods, the operator, the carrier and the person entitled to take delivery of
the goods shall give all reasonable facilities to each other for inspecting
and tallying the goods.

5. No compensation is payable for loss resulting from delay in
handing over the goods unless notice has been given to the operator within
21 consecutive days after the day when the goods were handed over to the
person entitled to take delivery of them.

Article 12

LIMITATION OF ACTIONS

1. Any action under this Convention is time-barred if judicial or
arbitral proceedings have not been instituted within a period of two years.

2. The limitation period commences:

(a) On the day the operator hands over the goods or part thereof to,
or places them at the disposal of, a person entitled to take delivery of them,
or

(b) Incases of total loss of the goods, on the day the person entitled
to make a claim receives notice from the operator that the goods are lost,
or on the day that person may treat the goods as lost in accordance with
paragraph 4 of article 5, whichever is earlier.

3. The day on which the limitation period commences is not in-
cluded in the period.

4. The operator may at any time during the running of the limitation
period extend the period by a notice to the claimant. The period may be
further extended by another notice or notices.

5. A recourse action by a carmrier or another person against the
operator may be instituted even after the expiration of the limitation
period provided for in the preceding paragraphs if it is instituted within
90 days after the carrier or other person has been held liable in an action
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against himself or has settled the claim upon which such action was based
and if, within a reasonable period of time after the filing of a claim against
a carrier or other person that may result in a recourse action against the
operator, notice of the filing of such a claim has been given to the operator.

Article 13

CONTRACTUAL STIPULATIONS

1. Unless otherwise provided in this Convention, any stipulation in
a contract concluded by an operator or in any document signed or issued
by the operator pursuant to article 4 is null and void to the extent that it
derogates, directly or indirectly, from the provisions of this Convention.
The nullity of such a stipulation does not affect the validity of the other
provisions of the contract or document of which it forms a part.

2. Notwithstanding the provisions of the preceding paragraph, the
operator may agree to increase his responsibilities and obligations under
this Convention.

Article 14

INTERPRETATION OF THE CONVENTION

In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its appli-
cation.

Article 15

INTERNATIONAL TRANSPORT CONVENTIONS

This Convention does not modify any rights or duties which may
arise under an international convention relating to the international car-
riage of goods which is binding on a State which is a party to this Conven-
tion or under any law of such State giving effect to a convention relating to
the international carriage of goods.

Article 16

UNIT OF ACCOUNT

1. The unit of account referred to in article 6 is the Special Drawing
Right as defined by the International Monetary Fund. The amounts men-
tioned in article 6 are to be expressed in the national currency of a State
according to the value of such currency at the date of judgement or the
date agreed upon by the parties. The equivalence between the national
currency of a State Party which is a member of the International Monetary
Fund and the Special Drawing Right is to be calculated in acccordance
with the method of valuation applied by the International Monetary Fund
in effect at the date in question for its operations and transactions. The
equivalence between the national currency of a State Party which is not a
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member of the International Monetary Fund and the Special Drawing
Right is to be calculated in a manner determined by that State.

2. The calculation mentioned in the last sentence of the preceding
paragraph is to be made in such a manner as to express in the national
currency of the State Party as far as possible the same real value for
amounts in article 6 as is expressed there in units of account. States
Parties must communicate to the depositary the manner of calculation at
the time of signature or when depositing their instrument of ratification,
acceptance, approval or accession and whenever there is a change in the
manner of such calculation.

FINAL CLAUSES
Article 17

DEPOSITARY

The Secretary-General of the United Nations is the depositary of this
Convention.

Article 18

SIGNATURE, RATIFICATION, ACCEPTANCE, APPROVAL, ACCESSION

1. This Convention is open for signature at the concluding meeting
of the United Nations Conference on the Liability of Operators of Trans-
port Terminals in International Trade and will remain open for signature
by all States at the Headquarters of the United Nations, New York, until
30 April 1992.

2. This Convention is subject to ratification, acceptance or approval
by the signatory States.

3. This Convention is open to accession by all States which are not
signatory States as from the date it is open for signature,

4. Instruments of ratification, acceptance, approval and accession
are to be deposited with the Secretary-General of the United Nations.

Article 19

APPLICATION TO TERRITORIAL UNITS

1. If a State has two or more territorial units in which different
systems of law are applicable in relation to the matters dealt with in this
Convention, it may, at the time of signature, ratification, acceptance,
approval or accession, declare that this Convention is to extend to all its
territorial units or only to one or more of them, and may at any time
substitute another declaration for its earlier declaration.

2. These declarations are to state expressly the territorial units to
which the Convention extends.
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3. If, by virtue of a declaration under this article, this Convention
extends to one or more but not all of the territorial units of a State Party,
this Convention shall be applicable only if:

(a) The transport-related services are performed by an operator
whose place of business is located in a territorial unit to which the Con-
vention extends; or

(b) The transport-related services are performed in a territorial unit
to which the Convention extends; or

(c) According to the rules of private international law, the transport-
related services are governed by the law in force in a territorial unit to
which the Convention extends.

4. If a State makes no declaration under paragraph 1 of this article,
the Convention is to extend to all territorial units of that State.

Article 20

EFFECT OF DECLARATION

1. Declarations made under article 19 at the time of signature are
subject to confirmation upon ratification, acceptance or approval.

2. Declarations and confirmations of declarations are to be in
writing and to be formally notified to the depositary.

3. A declaration takes effect simultaneously with the entry into
force of this Convention in respect of the State concerned. However, a
declaration of which the depositary receives formal notification after such
entry into force takes effect on the first day of the month following the
expiration of six months after the date of its receipt by the depositary.

4. Any State which makes a declaration under article 19 may with-
draw it at any time by a formal notification in writing addressed to the
depositary. Such withdrawal takes effect on the first day of the month
following the expiration of six months after the date of the receipt of the
notification by the depositary.

Article 21

RESERVATIONS

No reservations may be made to this Convention.
Article 22

ENTRY INTO FORCE

1. This Convention enters into force on the first day of the month
following the expiration of one year from the date of deposit of the fifth
instrument of ratification, acceptance, approval or accession.

2. For each State which becomes a Contracting State to this Con-
vention after the date of the deposit of the fifth instrument of ratification,
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acceptance, approval or accession, this Convention enters into force on
the first day of the month following the expiration of one year after the
date of the deposit of the appropriate instrument on behalf of that State.

3. Each State Party shall apply the provisions of this Convention to
transport-related services with respect to goods taken in charge by the
operator on or after the date of the entry into force of this Convention in
respect of that State.

Article 23
REVISION AND AMENDMENT

1. At the request of not less than one third of the States Parties to
this Convention, the depositary shall convene a conference of the Con-
tracting States for revising or amending it.

2. Any instrument of ratification, acceptance, approval or accession
deposited after the entry into force of an amendment to this Convention is
deemed to apply to the Convention as amended.

Article 24

REVISION OF LIMITATION AMOUNTS

1. At the request of at least one quarter of the States Parties, the
depositary shall convene a meeting of a Committee composed of a repre-
sentative from each Contracting State to consider increasing or decreasing
the amounts in article 6.

2. If this Convention enters into force more than five years after it
was opened for signature, the depositary shall convene a meeting of the
Committee within the first year after it enters into force.

3. The meeting of the Committee shall take place on the occasion
and at the location of the next session of the United Nations Commission
on International Trade Law.

4. In determining whether the limits should be amended, and if so,
by what amount, the following criteria, determined on an international
basis, and any other criteria considered to be relevant, shall be taken into
consideration:

(@) The amount by which the limits of liability in any transport-
related convention have been amended;

(b) The value of goods handled by operators;
(¢) The cost of transport-related services;

(d) Insurance rates, including for cargo insurance, liability insur-
ance for operators and insurance covering job-related injuries to
workmen;

(e) The average level of damages awarded against operators for loss
of or damage to goods or delay in handing over goods; and

(f) The costs of electricity, fuel and other utilities.
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5. Amendments shall be adopted by the Committee by a two-thirds
majority of its members present and voting.

6. No amendment of the limits of liability under this article may be
considered less than five years from the date on which this Convention
was opened for signature.

7. Any amendment adopted in accordance with paragraph 5 shall be
notified by the depositary to all Contracting States. The amendment is
deemed to have been accepted at the end of a period of 18 months after it
has been notified, unless within that period not less than one third of the
States that were States Parties at the time of the adoption of the amend-
ment by the Comittee have communicated to the depositary that they do
not accept the amendment. An amendment deemed to have been accepted
in accordance with this paragraph enters into force for all States Parties
18 months after its acceptance.

8. A State Party which has not accepted an amendment is neverthe-
less bound by it, unless such State denounces the present Convention at
least one month before the amendment enters into force. Such denuncia-
tion takes effect when the amendment enters into force.

9. When an amendment has been adopted in accordance with para-
graph (5) but the 18-month period for its acceptance has not yet expired, a
State which becomes a State Party to this Convention during that period is
bound by the amendment if it enters into force. A State which becomes a
State Party after that period is bound by any amendment which has been
accepted in accordance with paragraph 7.

10. The applicable limit of Lability is that which, in accordance with
the preceding paragraphs, is in effect on the date of the occurrence which
caused the loss, damage or delay.

Article 25

DENUNCIATION

1. A State Party may denounce this Convention at any time by
means of a notification in writing addressed to the depositary.

2. Subject to paragraph 8 of article 24, the denunciation takes effect
on the first day of the month following the expiration of one year after the
notification is received by the depositary. Where a longer period is speci-
fied in the notification, the denunciation takes effect upon the expiration
of such longer period after the notification is received by the depositary.

DoNE at Vienna, this nineteenth day of April one thousand nine
hundred and ninety-one, in a single original, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly
authorized by their respective Governments, have signed the present Con-
vention.
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B. Treaties concerning international law concluded under the aus-
pices of intergovernmental organizations related to the United
Nations

INTERNATIONAL CIVIL AVIATION ORGANIZATION

CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES FOR THE
PURPOSE OF DETECTION.> DONE AT MONTREAL ON 1 MARCH 19916

Convention on the Marking of Plastic Explosives for the
Purpose of Detection

The States Parties to this Convention,

Conscious of the implications of acts of terrorism for international
security;

Expressing deep concern regarding terrorist acts aimed at destruction
of aircraft, other means of transportation and other targets;

Concerned that plastic explosives have been used for such terrorist
acts;

Considering that the marking of such explosives for the purpose of
detection would contribute significantly to the prevention of such unlaw-
ful acts;

Recognizing that for the purpose of deterring such unlawful acts
there is an urgent need for an international instrument obliging States to
adopt appropriate measures to ensure that plastic explosives are duly
marked;

Considering United Nations Security Council resolution 635 (1989)
of 14 June 1989, and United Nations General Assembly resolution 44/29 of
4 December 1989 urging the International Civil Aviation Organization to
intensify its work on devising an international regime for the marking of
plastic or sheet explosives for the purpose of detection;

Bearing in mind resolution A27-8 adopted unanimously by the 27th
Session of the Assembly of the International Civil Aviation Organization
which endorsed with the highest and overriding priority the preparation of
a new international instrument regarding the marking of plastic or sheet
explosives for detection;

Noting with satisfaction the role played by the Council of the Interna-
tional Civil Aviation Organization in the preparation of the Convention as
well as its willingness to assume functions related to its implementation;

Have agreed as follows:

Article I

For the purposes of this Convention:

(1) “Explosives” mean explosive products, commonly known as
“plastic explosives”, including explosives in flexible or elastic sheet form,
as described in the Technical Annex to this Convention;
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(2) “Detection agent” means a substance as described in the Techni-
cal Annex to this Convention which is introduced into an explosive to
render it detectable;

(3) “Marking” means introducing into an explosive a detection agent
in accordance with the Technical Annex to this Convention;

(4) “Manufacture” means any process, including reprocessing, that
produces explosives;

(5) “Duly authorized military devices” include, but are not restricted
to, shells, bombs, projectiles, mines, missiles, rockets, shaped charges,
grenades and perforators manufactured exclusively for military or police
purposes according to the laws and regulations of the State Party con-
cerned;

(6) “Producer State” means any State in whose territory explosives
are manufactured.

Article IT

Each State Party shall take the necessary and effective measures to
prohibit and prevent the manufacture in its territory of unmarked explo-
sives.

Article ITT

1. Each State Party shall take the necessary and effective measures
to prohibit and prevent the movement into or out of its territory of un-
marked explosives.

2. The preceding paragraph shall not apply in respect of movements
for purposes not inconsistent with the objectives of this Convention, by
authorities of a State Party performing military or police functions, of
unmarked explosives under the control of that State Party in accordance
with paragraph 1 of article IV.

Article IV

1. Each State Party shall take the necessary measures to exercise
strict and effective control over the possession and transfer of possession
of unmarked explosives which have been manufactured in or brought into
its territory prior to the entry into force of this Convention in respect of
that State, so as to prevent their diversion or use for purposes inconsistent
with the objectives of this Convention.

2. Each State Party shall take the necessary measures to ensure that
all stocks of those explosives referred to in paragraph 1 of this article not
held by its authorities performing military or police functions are de-
stroyed or consumed for purposes not inconsistent with the objectives of
this Convention, marked or rendered permanently ineffective, within a
period of three years from the entry into force of this Convention in
respect of that State.

3. Each State Party shall take the necessary measures to ensure that
all stocks of those explosives referred to in paragraph 1 of this article held
by its authorities performing military or police functions and that are not
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incorporated as an integral part of duly authorized military devices are
destroyed or consumed for purposes not inconsistent with the objectives
of this Convention, marked or rendered permanently ineffective, within a
period of fifteen years from the entry into force of this Convention in
respect of that State.

4. Each State Party shall take the necessary measures to ensure the
destruction, as soon as possible, in its territory of unmarked explosives
which may be discovered therein and which are not referred to in the
preceding paragraphs of this article, other than stocks of unmarked explo-
sives held by its authorities performing military or police functions and
incorporated as an integral part of duly authorized military devices at the
date of the entry into force of this Convention in respect of that State.

5. Each State Party shall take the necessary measures to exercise
strict and effective control over the possession and transfer of possession
of the explosives referred to in paragraph Il of part 1 of the Technical
Annex to this Convention so as to prevent their diversion or use for
purposes inconsistent with the objectives of this Convention.

6. Each State Party shall take the necessary measures to ensure the
destruction, as soon as possible, in its territory of unmarked explosives
manufactured since the coming into force of this Convention in respect of
that State that are not incorporated as specified in paragraph II (d) of
part 1 of the Technical Annex to this Convention and of unmarked explo-
sives which no longer fall within the scope of any other subparagraphs of
the said paragraph II.

Article V

I. There is established by this Convention an International Explo-
sives Technical Commission (hereinafter referred to as “the Commis-
sion”) consisting of not less than fifteen nor more than nineteen members
appointed by the Council of the International Civil Aviation Organization
(hereinafter referred to as “the Council™) from among persons nominated
‘by States Parties to this Convention.

) 2. The members of the Commission shall be experts having direct
and substantial experience in matters relating to the manufacture or detec-
tion of, or research in, explosives.

3. Members of the Commission shall serve for a period of three
years and shall be eligible for reappointment.

4. Sessions of the Commission shall be convened, at least once a
year at the Headquarters of the International Civil Aviation Organization,
or at such places and times as may be directed or approved by the Council.

5. The Commission shall adopt its rules of procedure, subject to the
approval of the Council.

Article VI

1. The Commission shall evaluate technical developments relating
to the manufacture, marking and detection of explosives.

2. The Commission, through the Council, shall report its findings to
the States Parties and international organizations concerned.
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3. Whenever necessary, the Commission shall make recommenda-
tions to the Council for amendments to the Technical Annex to this
Convention. The Commission shall endeavour to take its decisions on
such recommendations by consensus. In the absence of consensus the
Commission shall take such decisions by a two-thirds majority vote of its
members.

4. The Council may, on the recommendation of the Commission,
propose to State Parties amendments to the Technical Annex to this
Convention.

Article VII

1. Any State Party may, within ninety days from the date of notifi-
cation of a proposed amendment to the Technical Annex to this Conven-
tion, transmit to the Council its comments. The Council shall communi-
cate these comments to the Commission as soon as possible for its
consideration. The Council shall invite any State Party which comments
on or objects to the proposed amendment to consult the Commission.

2. The Commission shall consider the views of States Parties made
pursuant to the preceding paragraph and report to the Council. The Coun-
cil, after consideration of the Commission’s report, and taking into ac-
count the nature of the amendment and the comments of States Parties,
including producer States, may propose the amendment to all States Par-
ties for adoption.

3. If a proposed amendment has not been objected to by five or
more States Parties by means of written notification to the Council within
ninety days from the date of notification of the amendment by the Coun-
cil, it shall be deemed to have been adopted, and shall enter into force one
hundred and eighty days thereafter or after such other period as specified
in the proposed amendment for States Parties not having expressly ob-
jected thereto.

4. States Parties having expressly objected to the proposed amend-
ment may, subsequently, by means of the deposit of an instrument of
acceptance or approval, express their consent to be bound by the provi-
sions of the amendment.

5. If five or more States Parties have objected to the proposed
amendment, the Council shall refer it to the Commission for further con-
sideration.

6. If the proposed amendment has not been adopted in accordance
with paragraph 3 of this article, the Council may also convene a confer-
ence of all States Parties.

Article VIII

1. States Parties shall, if possible, transmit to the Council informa-
tion that would assist the Commission in the discharge of its functions
under paragraph 1 of article VI

2. States Parties shall keep the Council informed of measures they
have taken to implement the provisions of this Convention. The Council
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shall communicate such information to all States Parties and international
organizations concerned.

Article IX

The Council shall, in cooperation with States Parties and interna-
tional organizations concerned, take appropriate measures to facilitate the
implementation of this Convention, including the provision of technical
assistance and measures for the exchange of information relating to tech-
nical developments in the marking and detection of explosives.

Article X

The Technical Annex to this Convention shall form an integral part of
this Convention.

Article XI

1. Any dispute between two or more States Parties concerning the
interpretation or application of this Convention which cannot be settled
through negotiation shall, at the request of one of them, be submitted to
arbitration. If within six months from the date of the request for arbitra-
tion the Parties are unable to agree on the organization of the arbitration,
any one of those Parties may refer the dispute to the International Court of
Justice by request in conformity with the Statute of the Court.

2. Each State Party may, at the time of signature, ratification, accep-
tance or approval of this Convention or accession thereto, declare that it
does not consider itself bound by the preceding paragraph. The other
States Parties shall not be bound by the preceding paragraph with respect
to any State Party having made such a reservation.

3. Any State Party having made a reservation in accordance with
the preceding paragraph may at any time withdraw this reservation by
notification to the Depositary.

Article XIT

Except as provided in article X1, no reservation may be made to this
Convention.

Article X111

1. This Convention shall be open for signature in Montreal on
1 March 1991 by States participating in the International Conference on
Air Law held at Montreal from 12 February to 1 March 1991, After
1 March 1991 the Convention shall be open to all States for signature at
the Headquarters of the International Civil Aviation Organization in
Montreal until it enters into force in accordance with paragraph 3 of this
article. Any State which does not sign this Convention may accede to it at
any time.

2. This Convention shall be subject to ratification, acceptance, ap-
proval or accession by States. Instruments of ratification, acceptance,
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approval or accession shall be deposited with the International Civil Avia-
tion Organization, which is hereby designated the Depositary. When de-
positing its instrument of ratification, acceptance, approval or accession,
each State shall declare whether or not it is a producer State.

3. This Convention shall enter into force on the sixtieth day follow-
ing the date of deposit of the thirty-fifth instrument of ratification, accep-
tance, approval or accession with the Depositary, provided that no fewer
than five such States have declared pursuant to paragraph 2 of this article
that they are producer States. Should thirty-five such instruments be
deposited prior to the deposit of their instruments by five producer States,
this Convention shall enter into force on the sixtieth day following the date
of deposit of the instrument of ratification, acceptance, approval or acces-
sion of the fifth producer State.

4. For other States, this Convention shall enter into force sixty days
following the date of deposit of their instruments of ratification, accep-
tance, approval or accession.

5. Assoon as this Convention comes into force, it shall be registered
by the Depositary pursuant to article 102 of the Charter of the United
Nations and pursuant to article 83 of the Convention on International
Civil Aviation (Chicago, 1944).

Article XIV

The Depositary shall promptly notify all signatories and States Par-
ties of:

(1) Each signature of this Convention and date thereof;

(2) Each deposit of an instrument of ratification, acceptance, ap-
proval or accession and date thereof, giving special reference to whether
the State has identified itself as a producer State;

(3) The date of entry into force of this Convention;

(4) The date of entry into force of any amendment to this Conven-
tion or its Technical Annex;

(5) Any denunciation made under article XV; and
(6) Any declaration made under paragraph 2 of article X1.

Article XV

1. Any State Party may denounce this Convention by written notifi-
cation to the Depositary.

2. Denunciation shall take effect one hundred and eighty days fol-
lowing the date on which notification is received by the Depositary.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly
authorized thereto by their Governments, have signed this Convention.

DoNE at Montreal, this first day of March, one thousand nine hundred
and ninety-one, in one original, drawn up in five authentic texts in the
English, French, Russian, Spanish and Arabic languages.
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TECHNICAL ANNEX

Part 1. Description of explosives

I. Theexplosives referred to in paragraph 1 of article I of this Convention are
those that:

(a) Are formulated with one or more high explosives which in their pure form
have a vapour pressure less than {0~ Pa at a temperature of 25°C;

(b) Are formulated with a binder material; and
(¢) Are, as a mixture, malleable or flexible at normal room temperature.

II. The following explosives, even though meecting the description of explo-
sives in paragraph I of this part, shall not be considered to be explosives as long as
they continue to be held or used for the purposes specified below or remain
incorporated as there specified, namely those explosives that:

(a) Are manufactured, or held, in limited quantities solely for use in duly
authorized research, development or testing of new or modified explosives;

(b) Are manufactured, or held, in limited quantities solely for use in duly
authorized training in explosives detection and/or development or testing of explo-
sives detection equipment;

(¢) Are manufactured, or held, in limited quantities solely for duly authorized
forensic science purposes; or

(d) Aredestined to be and are incorporated as an integral part of duly author-
ized military devices in the territory of the producer State within three years after
the coming into force of this Convention in respect of that State. Such devices
produced in this period of three years shall be deemed to be duly authorized military
devices within paragraph 4 of Article IV of this Convention.

III. Inthis part:

“duly authorized” in paragraph Il(a), (b) and (c) means permitted according to
the laws and regulations of the State party concerned; and

“high explosives” include but are not restricted to cyclotetramethylenetetrani-
tramine (HMX), pentaerythritol tetranitrate (PETN) and cyclotrimethylenetrini-
tramine (RDX).

Part2. Detection agents

A detection agent is any one of those substances set out in the following table.
Detection agents described in this table are intended to be used to enhance the
detectability of explosives by vapour detection means. In each case, the introduc-
tion of a detection agent into an explosive shall be done in such a manner as to
achieve homogeneous distribution in the finished product. The minimum concentra-
tion of a detection agent in the finished product at the time of manufacture shall be
as shown in the said table. °

Table
Name of detection agent e Mot comsenmanon
Ethylene glycol dinitrate (EGDN) CaH4(NO3)2 152 0.2% by mass
2,3-Dimethyl-2,3-dinitrobutane (DMNB) CeH12(NO2)2 176  0.1% by mass
para-Mononitrotoluene (p-MNT) C7HINO; 137  0.5% by mass
ortho-Mononitrotoluene (0-MNT) C7HINO; 137  0.5% by mass
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Any explosive which, as a resuit of its normal formulation, contains any of the
designated detection agents at or above the required minimum concentration level

shall be deemed to be marked.

NOTES

! The Convention has not yet entered into force.
2E.ECE. 1250, the text has been reproduced in International Legal Materials,

vol. XXX, No. 3 (1991), p. 802.
3 The Convention has not yet entered into force.
4 A/ICONF.152/13; the text has been reproduced in International Legal Mate-

rials, vol. XXX, No. 6 (1991), p. 1506.
$ The Convention has not yet entered into force.

6 Security Council document S$/22393, annex.
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