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Chapter IV

TREATIES CONCERNING INTERNATIONAL LAW CONCLUDED
UNDER THE AUSPICES OF THE UNITED NATIONS AND
RELATED INTERGOVERNMENTAL ORGANIZATIONS

Treaties concerning international law concluded
under the auspices of the United Nations

1. PROTOCOL ON THE PRIVILEGES AND IMMUNITIES OF THE
INTERNATIONAL SEABED AUTHORITY.' DONE AT KING-
STON, JAMAICA, ON 27 MARCH 1998°

The States Parties to this Protocol,

Considering that the United Nations Convention on the Law of the Sea estab-
lishes the International Seabed Authority,

Recalling that article 176 of the United Nations Convention on the Law of the
Sea provides that the Authority shall have international legal personality and such
legal capacity as may be necessary for the exercise of its functions and the fulfilment
of its purposes,

Noting that article 177 of the United Nations Convention on the Law of the
Sea provides that the Authority shall enjoy in the territory of each State Party to the
Convention the privileges and immunities set forth in section 4, subsection G of Part
XI of the Convention and that the privileges and immunities of the Enterprise shall
be those set forth in annex IV, article 13,

Recognizing that certain additional privileges and immunities are necessary for
the exercise of the functions of the International Seabed Authority,

Have agreed as follows:

Article 1
USE OF TERMS

For the purposes of this Protocol:
(a) “Authority” means the International Seabed Authority;

(b) “Convention” means the United Nations Convention on the Law of the
Sea of 10 December 1982;

(c¢) “Agreement” means the Agreement relating to the Implementation of Part
XI of the United Nations Convention on the Law of the Sea of 10 December 1982.
In accordance with the Agreement, its provisions and Part XI of the Convention
are to be interpreted and applied together as a single instrument; this Protocol and
references in this Protocol to the Convention are to be interpreted and applied ac-
cordingly;
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(d) “Enterprise” means the organ of the Authority as provided for in the Con-
vention;

(e) “member of the Authority” means:
(i) any State Party to the Convention; and

(i) any State or entity which is a member of the Authority on a provisional
basis pursuant to paragraph 12 (a) of section 1 of the annex to the Agree-
ment;

(f) “representatives” means representatives, alternate representatives, advis-
ers, technical experts and secretaries of the delegations;

(g) “Secretary-General” means the Secretary-General of the International
Seabed Authority.

Article 2
GENERAL PROVISION

Without prejudice to the legal status, privileges and immunities accorded to the
Authority and the Enterprise set forth in section 4, subsection G, of Part XI and An-
nex [V, article 13, of the Convention respectively, each State party to this Protocol
shall accord to the Authority and its organs, the representatives of members of the
Authority, officials of the Authority and experts on mission for the Authority such
privileges and immunities as are specified in this Protocol.

Article 3

LEGAL PERSONALITY OF THE AUTHORITY
1. The Authority shall possess legal personality. It shall have the legal ca-
pacity:
(a) To contract;
(b) To acquire and dispose of immovable and movable property;
(¢) To be a party in legal proceedings.

Article 4
INVIOLABILITY OF THE PREMISES OF THE AUTHORITY

The premises of the Authority shall be inviolable.

Article 5
FINANCIAL FACILITIES OF THE AUTHORITY

1. Without being restricted by financial controls, regulations or moratoriums
of any kind, the Authority may freely:

(a) Purchase any currencies through authorized channels and hold and dis-
pose of them;

(b) Hold funds, securities, gold, precious metals or currency of any kind and
operate accounts in any currency;

(¢) Transfer its funds, securities, gold or currency from one country to another
or within any country and convert any currency held by it into any other currency.

2. The Authority shall, in exercising its rights under paragraph 1 of this arti-
cle, pay due regard to any representations made by the Government of any member
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of the Authority insofar as it is considered that effect can be given to such represen-
tations without detriment to the interests of the Authority.

Article 6
FLAG AND EMBLEM

The Authority shall be entitled to display its flag and emblem at its premises
and on vehicles used for official purposes.

Article 7
REPRESENTATIVES OF MEMBERS OF THE AUTHORITY

1. Representatives of members of the Authority attending meetings convened
by the Authority shall, while exercising their functions and during their journey to
and from the place of meeting, enjoy the following privileges and immunities:

(a) Immunity from legal process in respect of words spoken or written, and all
acts performed by them in the exercise of their functions, except to the extent that the
member which they represent expressly waives this immunity in a particular case;

(b) Immunity from personal arrest or detention and the same immunities and
facilities in respect of their personal baggage as are accorded to diplomatic envoys;

(¢) Inviolability for all papers and documents;

(d) The right to use codes and to receive papers or correspondence by courier
or in sealed bags;

(e) Exemption in respect of themselves and their spouses from immigration
restrictions, alien registration or national service obligations in the State they are
visiting or through which they are passing in the exercise of their functions;

(f) The same facilities as regards exchange restrictions as are accorded to
representatives of foreign Governments of comparable rank on temporary official
missions.

2. In order to secure, for the representatives of members of the Authority,
complete freedom of speech and independence in the discharge of their duties, the
immunity from legal process in respect of all acts done by them in discharging their
functions shall continue to be accorded, notwithstanding that the persons concerned
are no longer representatives of members of the Authority.

3. Where the incidence of any form of taxation depends upon residence, pe-
riods during which the representatives of members of the Authority attending the
meetings of the Authority are present in the territory of a member of the Authority
for the discharge of their duties shall not be considered as periods of residence.

4. Privileges and immunities are accorded to the representatives of members
of the Authority, not for the personal benefit of the individuals themselves, but in
order to safeguard the independent exercise of their functions in connection with
the Authority. Consequently, a member of the Authority has the right and the duty
to waive the immunity of its representative in any case where in the opinion of the
member of the Authority the immunity would impede the course of justice, and
it can be waived without prejudice to the purpose for which the immunity is ac-
corded.

5. Representatives of members of the Authority shall have insurance cover-
age against third-party risks in respect of vehicles owned or operated by them, as
required by the laws and regulations of the State in which the vehicle is operated.
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6. The provisions of paragraphs 1, 2 and 3 are not applicable as between a
representative and the authorities of the member of the Authority of which he is a
national or of which he or she is or has been a representative.

Article 8
OFFICIALS

1. The Secretary-General will specify the categories of officials to which the
provisions of paragraph 2 of this article shall apply. The Secretary-General shall
submit these categories to the Assembly. Thereafter these categories shall be com-
municated to the Governments of all members of the Authority. The names of the
officials included in these categories shall from time to time be made known to the
Governments of members of the Authority.

2. Officials of the Authority, regardless of nationality, shall:

(a) Be immune from legal process in respect of words spoken or written and
all acts performed by them in their official capacity;

(b) Be immune from personal arrest or detention in relation to acts performed
by them in their official capacity;

(¢) Be exempt from tax in respect of salaries and emoluments paid or any
other form of payment made by the Authority;

(d) Be immune from national service obligations provided that, in relation
to States of which they are national, such immunity shall be confined to officials of
the Authority whose names have, by reason of their duties, been placed upon a list
compiled by the Secretary-General and approved by the State concerned; should
other officials of the Authority be called up for national service, the State concerned
shall, at the request of the Secretary-General, grant such temporary deferments in
the call-up of such officials as may be necessary to avoid interruption in the continu-
ation of essential work;

(e) Be exempt, together with their spouses and relatives dependent on them,
from immigration restrictions and alien registration;

(f) Be accorded the same privileges in respect of exchange facilities as are
accorded to the officials of comparable ranks forming part of diplomatic missions to
the Governments concerned;

(g) Have the right to import free of duty their furniture and effects at the time
of first taking up their post in the country in question;

(h) Be exempt from inspection of personal baggage, unless there are seri-
ous grounds for believing that the baggage contains articles not for personal use or
articles the import or export of which is prohibited by the law or controlled by the
quarantine regulations of the Party concerned; and inspection in such a case shall
be conducted in the presence of the official concerned, and in the case of official
baggage, in the presence of the Secretary-General or his or her authorized repre-
sentative;

(i) Be given, together with their spouses and relatives dependent on them, the
same repatriation facilities in time of international crises as are accorded to diplo-
matic agents.

3. In addition to the privileges and immunities specified in paragraph 2, the
Secretary-General or any official acting on his behalf during his absence from duty
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and the Director-General of the Enterprise shall be accorded in respect of them-
selves, their spouses and minor children the privileges and immunities, exemptions
and facilities accorded to diplomatic envoys, in accordance with international law.

4. Privileges and immunities are accorded to officials, not for the personal
benefit of the individuals themselves, but in order to safeguard the independent exer-
cise of their functions in connection with the Authority. The Secretary-General has
the right and the duty to waive the immunity of any official where, in the opinion
of the Secretary-General, the immunity would impede the course of justice, and it
can be waived without prejudice to the interests of the Authority. In the case of the
Secretary-General, the Assembly shall have the right to waive immunity.

5. The Authority shall cooperate at all times with the appropriate authorities
of members of the Authority to facilitate the proper administration of justice, secure
the observance of police regulations and prevent the occurrence of any abuse in con-
nection with the privileges, immunities and facilities referred to in this article.

6. Pursuant to the laws and regulations of the State concerned, the officials of
the Authority shall be required to have insurance coverage against third-party risks
in respect of vehicles owned or operated by them.

Article 9
EXPERTS ON MISSION FOR THE AUTHORITY

1. Experts (other than officials coming within the scope of article 8) perform-
ing missions for the Authority shall be accorded such privileges and immunities as
are necessary for the independent exercise of their functions during the period of
their missions, including the time spent on journeys in connection with their mis-
sions. In particular, they shall be accorded:

(a) Immunity from personal arrest or detention and from seizure of their per-
sonal baggage;

(b) In respect of words spoken or written and acts done by them in the exer-
cise of their functions, immunity from legal process of every kind. This immunity
shall continue notwithstanding that the persons concerned are no longer employed
on missions for the Authority;

(¢) Inviolability for all papers and documents;

(d) For the purposes of their communications with the Authority, the right to
use codes and to receive papers or correspondence by courier or in sealed bags;

(e) Exemption from tax in respect of salaries and emoluments paid or any
other form of payment made by the Authority. This provision is not applicable as be-
tween an expert and the member of the Authority of which he or she is a national;

(f) The same facilities in respect of currency or exchange restrictions as are
accorded to representatives of foreign Governments on temporary official mis-
sions.

2. Privileges and immunities are accorded to experts, not for the personal
benefit of the individuals themselves, but in order to safeguard the independent ex-
ercise of their functions in connection with the Authority. The Secretary-General
shall have the right and the duty to waive the immunity of any expert where, in the
opinion of the Secretary-General, the immunity would impede the course of justice,
and it can be waived without prejudice to the interests of the Authority.
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Article 10
RESPECT FOR LAWS AND REGULATIONS

Without prejudice to their privileges and immunities, it is the duty of all per-
sons referred to in articles 7, 8 and 9 to respect the laws and regulations of the mem-
ber of the Authority in whose territory they may be on the business of the Authority
or through whose territory they may pass on such business. They also have a duty
not to interfere in the internal affairs of that member.

Article 11
LAISSEZ-PASSER AND VISAS

1. Without prejudice to the possibility for the Authority to issue its own travel
documents, the States Parties to this Protocol shall recognize and accept the United
Nations laissez-passer issued to officials of the Authority.

2. Applications for visas (where required) from officials of the Authority
shall be dealt with as speedily as possible. Applications for visas (where required)
from officials of the Authority holding United Nations laissez-passer shall be ac-
companied by a document confirming that they are travelling on the official business
of the Authority.

Article 12

RELATIONSHIP BETWEEN THE HEADQUARTERS AGREEMENT
AND THE PROTOCOL

The provisions of this Protocol shall be complementary to the provisions of
the Headquarters Agreement. Insofar as any provision of this Protocol relates to
the same subject matter, the two provisions shall, wherever possible, be treated as
complementary, so that both provisions shall be applicable and neither shall narrow
the effect of the other; but in any case of conflict, the provisions of that Agreement
shall prevail.

Article 13
SUPPLEMENTARY AGREEMENT

This Protocol shall in no way limit or prejudice the privileges and immunities
which have been, or may hereafter be, accorded to the Authority by any member of
the Authority by reason of the location in the territory of that member of the Author-
ity’s headquarters or regional centres or offices. This Protocol shall not be deemed
to prevent the conclusion of supplementary agreements between the Authority and
any member of the Authority.

Article 14
SETTLEMENT OF DISPUTES

1. In connection with the implementation of the privileges and immunities
granted under this Protocol, the Authority shall make suitable provision for the
proper settlement of:

(a) Disputes of a private-law character to which the Authority is a party;

(b) Disputes involving any official of the Authority or any expert on mission
for the Authority who by reason of his or her official position enjoys immunity, if
immunity has not been waived by the Secretary-General.
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2. Any dispute between the Authority and a member of the Authority con-
cerning the interpretation or application of this Protocol which is not settled by
consultation, negotiation or other agreed mode of settlement within three months
following a request by one of the parties to the dispute shall, at the request of either
party, be referred for a final and binding decision to a panel of three arbitrators:

(a) One to be nominated by the Secretary-General, one to be nominated by
the other party to the dispute and the third, who shall be Chairman of the panel, to
be chosen by the first two arbitrators;

(b) If either party has failed to make its appointment of an arbitrator within
two months of the appointment of an arbitrator by the other party, the President of
the International Tribunal for the Law of the Sea shall proceed to make such ap-
pointment. Should the first two arbitrators fail to agree upon the appointment of
the third arbitrator within three months following the appointment of the first two
arbitrators, the third arbitrator shall be chosen by the President of the International
Tribunal for the Law of the Sea upon the request of the Secretary-General or the
other party to the dispute.

Article 15

SIGNATURE
This Protocol shall be open for signature by all members of the Authority at
the headquarters of the International Seabed Authority in Kingston, Jamaica, from

17 August until 28 August 1998 and subsequently until 16 August 2000 at United
Nations Headquarters in New York.

Article 16
RATIFICATION
This Protocol is subject to ratification, approval or acceptance. The instruments

of ratification, approval or acceptance shall be deposited with the Secretary-General
of the United Nations.

Article 17
ACCESSION

This Protocol shall remain open for accession by all members of the Authority.
The instruments of accession shall be deposited with the Secretary-General of the
United Nations.

Article 18
ENTRY INTO FORCE

1. The Protocol shall enter into force 30 days after the date of deposit of the
tenth instrument of ratification, approval, acceptance or accession.

2. For each member of the Authority which ratifies, approves or accepts this
Protocol or accedes thereto after the deposit of the tenth instrument of ratification,
approval, acceptance or accession, this Protocol shall enter into force on the thirtieth
day following the deposit of its instrument of ratification, approval, acceptance or
accession.
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Article 19
PROVISIONAL APPLICATION
A State which intends to ratify, approve, accept or accede to this Protocol may

at any time notify the depositary that it will apply this Protocol provisionally for a
period not exceeding two years.

Article 20
DENUNCIATION

1. A State Party may, by written notification addressed to the Secretary-
General of the United Nations, denounce this Protocol. The denunciation shall take
effect one year after the date of receipt of the notification, unless the notification
specifies a later date.

2. The denunciation shall not in any way affect the duty of any State Party to
fulfil any obligation embodied in this Protocol to which it would be subject under
international law independently of this Protocol.

Article 21
DEPOSITARY

The Secretary-General of the United Nations shall be the depositary of this
Protocol.

Article 22
AUTHENTIC TEXTS

The Arabic, Chinese, English, French, Russian and Spanish texts of this Proto-
col are equally authentic.

IN WITNESS WHEREOF, the undersigned Plenipotentiaries, being duly author-
ized thereto, have signed the Protocol.

OPENED FOR SIGNATURE at Kingston, from the seventeenth to the twenty-
eighth day of August one thousand nine hundred and ninety-eight, in a single origi-
nal, in the Arabic, Chinese, English, French, Russian and Spanish languages.

2. TAMPERE CONVENTION ON THE PROVISION OF TELECOM-
MUNICATION RESOURCES FOR DISASTER MITIGATION
AND RELIEF OPERATIONS. DONE AT AARHUS, DENMARK,
ON 25 JUNE 1998’

The States Parties to this Convention,

Recognizing that the magnitude, complexity, frequency and impact of disasters
are increasing at a dramatic rate, with particularly severe consequences in develop-
ing countries,

Recalling that humanitarian relief and assistance agencies require reliable, flex-
ible telecommunication resources to perform their vital tasks,
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Further recalling the essential role of telecommunication resources in facilitat-
ing the safety of humanitarian relief and assistance personnel,

Further recalling the vital role of broadcasting in disseminating accurate disas-
ter information to at-risk populations,

Convinced that the effective, timely deployment of telecommunication resources
and that rapid, efficient, accurate and truthful information flows are essential to
reducing loss of life, human suffering and damage to property and the environment
caused by disasters,

Concerned about the impact of disasters on communication facilities and in-
formation flows,

Aware of the special needs of the disaster-prone least developed countries for
technical assistance to develop telecommunication resources for disaster mitigation
and relief operations,

Reaffirming the absolute priority accorded emergency life-saving communica-
tions in more than fifty international regulatory instruments, including the Constitu-
tion of the International Telecommunication Union,

Noting the history of international cooperation and coordination in disaster mit-
igation and relief, including the demonstrated life-saving role played by the timely
deployment and use of telecommunication resources,

Further noting the Proceedings of the International Conference on Disaster
Communications (Geneva, 1990), addressing the power of telecommunication sys-
tems in disaster recovery and response,

Further noting the urgent call found in the Tampere Declaration on Disaster
Communications (Tampere, 1991) for reliable telecommunication systems for dis-
aster mitigation and disaster relief operations, and for an international Convention
on Disaster Communications to facilitate such systems,

Further noting United Nations General Assembly resolution 44/236, designat-
ing 1990-2000 the International Decade for Natural Disaster Reduction, and reso-
lution 46/182, calling for strengthened international coordination of humanitarian
emergency assistance,

Further noting the prominent role given to communication resources in the
Yokohama Strategy and Plan of Action for a Safer World, adopted by the World
Conference on Natural Disaster Reduction (Yokohama, 1994),

Further noting resolution 7 of the World Telecommunication Development
Conference (Buenos Aires, 1994), endorsed by resolution 36 of the Plenipotentiary
Conference of the International Telecommunication Union (Kyoto, 1994), urging
Governments to take all practical steps for facilitating the rapid deployment and
the effective use of telecommunication equipment for disaster mitigation and re-
lief operations by reducing and, where possible, removing regulatory barriers and
strengthening cooperation among States,

Further noting resolution 644 of the World Radiocommunication Conference
(Geneva, 1997), urging Governments to give their full support to the adoption of this
Convention and to its national implementation,

Further noting resolution 19 of the World Telecommunication Development
Conference (Valletta, 1998), urging Governments to continue their examination of
this Convention with a view to considering giving their full support to its adoption,
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Further noting United Nations General Assembly resolution 51/94, encourag-
ing the development of a transparent and timely procedure for implementing ef-
fective disaster relief coordination arrangements, and of ReliefWeb as the global
information system for the dissemination of reliable and timely information on
emergencies and natural disasters,

With reference to the conclusions of the Working Group on Emergency Tel-
ecommunications regarding the critical role of telecommunications in disaster miti-
gation and relief,

Supported by the work of many States, United Nations entities, governmental,
intergovernmental and non-governmental organizations, humanitarian agencies,
telecommunication equipment and service providers, media, universities and com-
munication- and disaster-related organizations to improve and facilitate disaster-
related communications,

Desiring to ensure the reliable, rapid availability of telecommunication re-
sources for disaster mitigation and relief operations, and

Further desiring to facilitate international cooperation to mitigate the impact
of disasters,

Have agreed as follows:

Article 1
DEFINITIONS

Unless otherwise indicated by the context in which they are used, the terms set
out below shall have the following meanings for the purposes of this Convention:

1. “State Party” means a State which has agreed to be bound by this Conven-
tion.

2. “Assisting State Party” means a State Party to this Convention providing
telecommunication assistance pursuant hereto.

3. “Requesting State Party” means a State Party to this Convention request-
ing telecommunication assistance pursuant hereto.

4. “This Convention” means the Tampere Convention on the Provision of
Telecommunication Resources for Disaster Mitigation and Relief Operations.

5. “The depositary” means the depositary for this Convention, as set forth in
article 15.

6. “Disaster” means a serious disruption of the functioning of society, posing
a significant, widespread threat to human life, health, property or the environment,
whether caused by accident, nature or human activity, and whether developing sud-
denly or as the result of complex, long-term processes.

7. “Disaster mitigation” means measures designed to prevent, predict, pre-
pare for, respond to, monitor and/or mitigate the impact of disasters.

8. “Health hazard” means a sudden outbreak of infectious disease, such as
an epidemic or pandemic, or other event posing a significant threat to human life or
health, which has the potential for triggering a disaster.

9. “Natural hazard” means an event or process, such as an earthquake, fire,
flood, wind, landslide, avalanche, cyclone, tsunami, insect infestation, drought or
volcanic eruption, which has the potential for triggering a disaster.

284



10. “Non-governmental organization” means any organization, including pri-
vate and corporate entities, other than a State or governmental or intergovernmental
organization, concerned with disaster mitigation and relief and/or the provision of
telecommunication resources for disaster mitigation and relief.

11. “Non-State entity” means any entity, other than a State, including non-
governmental organizations and the Red Cross and Red Crescent Movement, con-
cerned with disaster mitigation and relief and/or the provision of telecommunication
resources for disaster mitigation and relief.

12.  “Relief operations” means those activities designed to reduce loss of life,
human suffering and damage to property and/or the environment caused by a dis-
aster.

13.  “Telecommunication assistance” means the provision of telecommunica-
tion resources or other resources or support intended to facilitate the use of telecom-
munication resources.

14. “Telecommunication resources” means personnel, equipment, materials,
information, training, radio-frequency spectrum, network or transmission capacity
or other resources necessary to telecommunications.

15. “Telecommunications” means any transmission, emission or reception of
signs, signals, writing, images, sounds or intelligence of any nature, by wire, radio,
optical fibre or other electromagnetic system.

Article 2
COORDINATION

1. The United Nations Emergency Relief Coordinator shall be the operational
coordinator for this Convention and shall execute the responsibilities of the opera-
tional coordinator identified in articles 3, 4, 6, 7, 8 and 9.

2. The operational coordinator shall seek the cooperation of other appropriate
United Nations agencies, particularly the International Telecommunication Union,
to assist it in fulfilling the objectives of this Convention, and, in particular, those
responsibilities identified in articles 8 and 9, and to provide necessary technical sup-
port, consistent with the purposes of those agencies.

3. The responsibilities of the operational coordinator under this Convention
shall be limited to coordination activities of an international nature.

Article 3
GENERAL PROVISIONS
1. The States Parties shall cooperate among themselves and with non-State
entities and intergovernmental organizations, in accordance with the provisions of

this Convention, to facilitate the use of telecommunication resources for disaster
mitigation and relief.

2. Such use may include, but is not limited to:

(a) The deployment of terrestrial and satellite telecommunication equipment
to predict, monitor and provide information concerning natural hazards, health haz-
ards and disasters;

(b) The sharing of information about natural hazards, health hazards and dis-
asters among the States Parties and with other States, non-State entities and inter-
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governmental organizations, and the dissemination of such information to the pub-
lic, particularly to at-risk communities;

(¢) The provision of prompt telecommunication assistance to mitigate the
impact of a disaster;

(d) The installation and operation of reliable, flexible telecommunication
resources to be used by humanitarian relief and assistance organizations.

3. To facilitate such use, the States Parties may conclude additional multina-
tional or bilateral agreements or arrangements.

4. The States Parties request the operational coordinator, in consultation with
the International Telecommunication Union, the depositary and other relevant United
Nations entities and intergovernmental and non-governmental organizations, to use
its best efforts, in accordance with the provisions of this Convention, to:

(a) Develop, in consultation with the States Parties, model agreements that
may be used to provide a foundation for multinational or bilateral agreements fa-
cilitating the provision of telecommunication resources for disaster mitigation and
relief;

(b) Make available model agreements, best practices and other relevant in-
formation to States Parties, other States, non-State entities and intergovernmental
organizations concerning the provision of telecommunication resources for disaster
mitigation and relief, by electronic means and other appropriate mechanisms;

(c¢) Develop, operate and maintain information collection and dissemination
procedures and systems necessary for the implementation of the Convention;

(d) Inform States of the terms of this Convention, and to facilitate and sup-
port the cooperation among States Parties provided for herein.

5. The States Parties shall cooperate among themselves to improve the abil-
ity of governmental organizations, non-State entities and intergovernmental or-
ganizations to establish mechanisms for training in the handling and operation of
equipment, and instruction courses in the development, design and construction of
emergency telecommunication facilities for disaster prevention, monitoring and
mitigation.

Article 4
PROVISION OF TELECOMMUNICATION ASSISTANCE

1. A State Party requiring telecommunication assistance for disaster mitiga-
tion and relief may request such assistance from any other State Party, either directly
or through the operational coordinator. If the request is made through the opera-
tional coordinator, the operational coordinator shall immediately disseminate this
information to all other appropriate States Parties. If the request is made directly to
another State Party, the requesting State Party shall inform the operational coordina-
tor as soon as possible.

2. A State Party requesting telecommunication assistance shall specify the
scope and type of assistance required and those measures taken pursuant to articles
5 and 9 of this Convention, and, when practicable, provide the State Party to which
the request is directed and/or the operational coordinator with any other informa-
tion necessary to determine the extent to which such State Party is able to meet the
request.
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3. Each State Party to which a request for telecommunication assistance is
directed, either directly or through the operational coordinator, shall promptly de-
termine and notify the requesting State Party whether it will render the assistance
requested, directly or otherwise, and the scope of, and terms, conditions, restrictions
and cost, if any, applicable to such assistance.

4. Each State Party determining to provide telecommunication assistance
shall so inform the operational coordinator as soon as possible.

5. No telecommunication assistance shall be provided pursuant to this Con-
vention without the consent of the requesting State Party. The requesting State Party
shall retain the authority to reject all or part of any telecommunication assistance
offered pursuant to this Convention in accordance with the requesting State Party’s
existing national law and policy.

6. The States Parties recognize the right of requesting States Parties to request
telecommunication assistance directly from non-State entities and intergovernmen-
tal organizations, and the right of non-State entities and intergovernmental organiza-
tions, pursuant to the laws to which they are subject, to provide telecommunication
assistance to requesting States Parties pursuant to this article.

7. A non-State entity or intergovernmental organization may not be a “re-
questing State Party” and may not request telecommunication assistance under this
Convention.

8. Nothing in this Convention shall interfere with the right of a State Party,
under its national law, to direct, control, coordinate and supervise telecommunica-
tion assistance provided under this Convention within its territory.

Article 5
PRIVILEGES, IMMUNITIES AND FACILITIES

1. The requesting State Party shall, to the extent permitted by its national
law, afford to persons, other than its nationals, and to organizations, other than those
headquartered or domiciled within its territory, who act pursuant to this Convention
to provide telecommunication assistance and who have been notified to, and accepted
by, the requesting State Party, the necessary privileges, immunities and facilities for
the performance of their proper functions, including, but not limited to:

(a) Immunity from arrest, detention and legal process, including criminal,
civil and administrative jurisdiction of the requesting State Party, in respect of acts
or omissions specifically and directly related to the provision of telecommunication
assistance;

(b) Exemption from taxation, duties or other charges, except for those which
are normally incorporated in the price of goods or services, in respect of the per-
formance of their assistance functions or on the equipment, materials and other
property brought into or purchased in the territory of the requesting State Party for
the purpose of providing telecommunication assistance under this Convention;

(¢) Immunity from seizure, attachment or requisition of such equipment, ma-
terials and property.

2. The requesting State Party shall provide, to the extent of its capabilities,
local facilities and services for the proper and effective administration of the tel-
ecommunication assistance, including ensuring that telecommunication equipment
brought into its territory pursuant to this Convention shall be expeditiously licensed

287



or shall be exempt from licensing in accordance with its domestic laws and regula-
tions.

3. The requesting State Party shall ensure the protection of personnel, equip-
ment and materials brought into its territory pursuant to this Convention.

4. Ownership of equipment and materials provided pursuant to this Conven-
tion shall be unaffected by their use under the terms of this Convention. The re-
questing State Party shall ensure the prompt return of such equipment, material and
property to the proper assisting State Party.

5. The requesting State Party shall not direct the deployment or use of any
telecommunication resources provided pursuant to this Convention for purposes not
directly related to predicting, preparing for, responding to, monitoring, mitigating
the impact of or providing relief during and following disasters.

6. Nothing in this article shall require any requesting State Party to provide
its nationals or permanent residents, or organizations headquartered or domiciled
within its territory, with privileges and immunities.

7. Without prejudice to their privileges and immunities in accordance with
this article, all persons entering the territory of a State Party for the purpose of
providing telecommunication assistance or otherwise facilitating the use of telecom-
munication resources pursuant to this Convention, and all organizations providing
telecommunication assistance or otherwise facilitating the use of telecommunica-
tion resources pursuant to this Convention, have a duty to respect the laws and regu-
lations of that State Party. Such persons and organizations also shall have a duty not
to interfere in the domestic affairs of the State Party into whose territory they have
entered.

8. Nothing in this article shall prejudice the rights and obligations with re-
spect to privileges and immunities afforded to persons and organizations participat-
ing directly or indirectly in telecommunication assistance, pursuant to other inter-
national agreements (including the Convention on the Privileges and Immunities of
the United Nations, adopted by the General Assembly on 13 February 1946, and the
Convention on the Privileges and Immunities of the Specialized Agencies, adopted
by the General Assembly on 21 November 1947) or international law.

Article 6
TERMINATION OF ASSISTANCE

1. The requesting State Party or the assisting State Party may, at any time,
terminate telecommunication assistance received or provided under article 4 by pro-
viding notification in writing. Upon such notification, the States Parties involved
shall consult with each other to provide for the proper and expeditious conclusion of
the assistance, bearing in mind the impact of such termination on the risk to human
life and ongoing disaster relief operations.

2. States Parties engaged in providing or receiving telecommunication assist-
ance pursuant to this Convention shall remain subject to the terms of this Conven-
tion following the termination of such assistance.

3. Any State Party requesting termination of telecommunication assistance
shall notify the operational coordinator of such request. The operational coordinator
shall provide such assistance as is requested and necessary to facilitate the conclu-
sion of the telecommunication assistance.
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Article 7
PAYMENT OR REIMBURSEMENT OF COSTS OR FEES

1. The States Parties may condition the provision of telecommunication
assistance for disaster mitigation and relief upon agreement to pay or reimburse
specified costs or fees, always bearing in mind the contents of paragraph 9 of this
article.

2. When such condition exists, the States Parties shall set forth in writing,
prior to the provision of telecommunication assistance:

(a) The requirement for payment or reimbursement;

(b) The amount of such payment or reimbursement or terms under which it
shall be calculated;

(¢) Any other terms, conditions or restrictions applicable to such payment or
reimbursement, including, but not limited to, the currency in which such payment or
reimbursement shall be made.

3. The requirements of paragraphs 2 (b) and 2 (c) of this article may be satis-
fied by reference to published tariffs, rates or prices.

4. In order that the negotiation of payment and reimbursement agreements
does not unduly delay the provision of telecommunication assistance, the opera-
tional coordinator shall develop, in consultation with the States Parties, a model
payment and reimbursement agreement that may provide a foundation for the nego-
tiation of payment and reimbursement obligations under this article.

5. No State Party shall be obligated to make payment or reimbursement of
costs or fees under this Convention without having first expressed its consent to the
terms provided by an assisting State Party pursuant to paragraph 2 of this article.

6. When the provision of telecommunication assistance is properly condi-
tioned upon payment or reimbursement of costs or fees under this article, such pay-
ment or reimbursement shall be provided promptly after the assisting State Party has
presented its request for payment or reimbursement.

7. Funds paid or reimbursed by a requesting State Party in association with
the provision of telecommunication assistance shall be freely transferable out of the
jurisdiction of the requesting State Party and shall not be delayed or withheld.

8. In determining whether to condition the provision of telecommunication
assistance upon an agreement to pay or reimburse specified costs or fees, the amount
of such costs or fees, and the terms, conditions and restrictions associated with their
payment or reimbursement, the States Parties shall take into account, among other
relevant factors:

(a) United Nations principles concerning humanitarian assistance;
(b) The nature of the disaster, natural hazard or health hazard,

(¢) The impact, or potential impact, of the disaster;

(d) The place of origin of the disaster;

(e) The area affected, or potentially affected, by the disaster;

The occurrence of previous disasters and the likelihood of future disasters
in the affected area;

(g) The capacity of each State affected by the disaster, natural hazard or
health hazard to prepare for, or respond to, such event;

(h) The needs of developing countries.
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9. This article shall also apply to those situations in which telecommunica-
tion assistance is provided by a non-State entity or intergovernmental organization,
provided that:

(a) The requesting State Party has consented to, and has not terminated, such
provision of telecommunication assistance for disaster mitigation and relief;

(b) The non-State entity or intergovernmental organization providing such
telecommunication assistance has notified to the requesting State Party its adherence
to this article and articles 4 and 5;

(c¢) The application of this article is not inconsistent with any other agreement
concerning the relations between the requesting State Party and the non-State entity
or intergovernmental organization providing such telecommunication assistance.

Article 8
TELECOMMUNICATION ASSISTANCE INFORMATION INVENTORY

1. Each State Party shall notify the operational coordinator of its authority(ies):

(a) Responsible for matters arising under the terms of this Convention and
authorized to request, offer, accept and terminate telecommunication assistance;
and

(b) Competent to identify the governmental, intergovernmental and/or non-
governmental resources which could be made available to facilitate the use of tel-
ecommunication resources for disaster mitigation and relief, including the provision
of telecommunication assistance.

2. Each State Party shall endeavour to inform the operational coordinator
promptly of any changes in the information provided pursuant to this article.

3. The operational coordinator may accept notification from a non-State en-
tity or intergovernmental organization of its procedures for authorization to offer
and terminate telecommunication assistance as provided in this article.

4. A State Party, non-State entity or intergovernmental organization may, at
its discretion, include in the material it deposits with the operational coordinator
information about specific telecommunication resources and about plans for the use
of those resources to respond to a request for telecommunication assistance from a
requesting State Party.

5. The operational coordinator shall maintain copies of all lists of authori-
ties, and shall expeditiously disseminate such material to the States Parties, to other
States, and to appropriate non-State entities and intergovernmental organizations,
unless a State Party, non-State entity or intergovernmental organization has pre-
viously specified, in writing, that distribution of its material be restricted.

6. The operational coordinator shall treat material deposited by non-State en-
tities and intergovernmental organizations in a similar manner to material deposited
by States Parties.

Article 9
REGULATORY BARRIERS

1. The States Parties shall, when possible, and in conformity with their na-
tional law, reduce or remove regulatory barriers to the use of telecommunication
resources for disaster mitigation and relief, including to the provision of telecom-
munication assistance.
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2. Regulatory barriers may include, but are not limited to:

(a) Regulations restricting the import or export of telecommunication equip-
ment;

(b) Regulations restricting the use of telecommunication equipment or of
radio-frequency spectrum;

(c¢) Regulations restricting the movement of personnel who operate telecom-
munication equipment or who are essential to its effective use;

(d) Regulations restricting the transit of telecommunication resources into,
out of and through the territory of a State Party;

(e) Delays in the administration of such regulations.

3. Reduction of regulatory barriers may take the form of, but shall not be
limited to:

(a) Revising regulations;

(b) Exempting specified telecommunication resources from the application
of those regulations during the use of such resources for disaster mitigation and
relief;

(c) Pre-clearance of telecommunication resources for use in disaster mitiga-
tion and relief, in compliance with those regulations;

(d) Recognition of foreign type-approval of telecommunication equipment
and/or operating licences;

(e) Expedited review of telecommunication resources for use in disaster miti-
gation and relief, in compliance with those regulations;

(f) Temporary waiver of those regulations for the use of telecommunication
resources for disaster mitigation and relief.

4. Each State Party shall, at the request of any other State Party, and to the
extent permitted by its national law, facilitate the transit into, out of and through its
territory of personnel, equipment, materials and information involved in the use of
telecommunication resources for disaster mitigation and relief.

5. Each State Party shall notify the operational coordinator and the other
States Parties, directly or through the operational coordinator, of:

(a) Measures taken, pursuant to this Convention, for reducing or removing
such regulatory barriers;

(b) Procedures available, pursuant to this Convention, to States Parties, other
States, non-State entities and/or intergovernmental organizations for the exemption
of specified telecommunication resources used for disaster mitigation and relief
from the application of such regulations, pre-clearance or expedited review of such
resources in compliance with applicable regulations, acceptance of foreign type-
approval of such resources, or temporary waiver of regulations otherwise applicable
to such resources;

(¢) The terms, conditions and restrictions, if any, associated with the use of
such procedures.

6. The operational coordinator shall regularly and expeditiously make avail-
able to the States Parties, to other States, to non-State entities and to intergovern-
mental organizations an up-to-date listing of such measures, their scope, and the
terms, conditions and restrictions, if any, associated with their use.
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7. Nothing in this article shall permit the violation or abrogation of obliga-
tions and responsibilities imposed by national law, international law, or multilateral
or bilateral agreements, including obligations and responsibilities concerning cus-
toms and export controls.

Article 10
RELATIONSHIP TO OTHER INTERNATIONAL AGREEMENTS

This Convention shall not affect the rights and obligations of States Parties
deriving from other international agreements or international law.

Article 11
DISPUTE SETTLEMENT

1. In the event of a dispute between States Parties concerning the interpreta-
tion or application of this Convention, the States Parties to the dispute shall consult
each other for the purpose of settling the dispute. Such consultation shall begin
promptly upon the written declaration, delivered by one State Party to another State
Party, of the existence of a dispute under this Convention. The State Party making
such a written declaration of the existence of a dispute shall promptly deliver a copy
of such declaration to the depositary.

2. If a dispute between States Parties cannot be settled within six (6) months
of the date of delivery of the written declaration to a State Party to the dispute, the
States Parties to the dispute may request any other State Party, State, non-State en-
tity or intergovernmental organization to use its good offices to facilitate settlement
of the dispute.

3. If neither State Party seeks the good offices of another State Party, State,
non-State entity or intergovernmental organization, or if the exercise of good offices
fails to facilitate a settlement of the dispute within six (6) months of the request for
such good offices being made, then either State Party to the dispute may:

(a) Request that the dispute be submitted to binding arbitration; or

(b) Submit the dispute to the International Court of Justice for decision, pro-
vided that both States Parties to the dispute have, at the time of signing, ratifying or
acceding to this Convention, or at any time thereafter, accepted the jurisdiction of
the International Court of Justice in respect of such disputes.

4. In the event that the respective States Parties to the dispute request that
the dispute be submitted to binding arbitration and submit the dispute to the Inter-
national Court of Justice for decision, the submission to the International Court of
Justice shall have priority.

5. Inthe case of a dispute between a State Party requesting telecommunication
assistance and a non-State-entity or intergovernmental organization headquartered
or domiciled outside of the territory of that State Party concerning the provision
of telecommunication assistance under article 4, the claim of the non-State entity
or intergovernmental organization may be espoused directly by the State Party in
which the non-State entity or intergovernmental organization is headquartered or
domiciled as a State-to-State claim under this article, provided that such espousal is
not inconsistent with any other agreement between the State Party and the non-State
entity or intergovernmental organization involved in the dispute.

6. When signing, ratifying, accepting, approving or acceding to this Conven-
tion, a State may declare that it does not consider itself bound by either or both of the
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dispute settlement procedures provided for in paragraph 3. The other States Parties
shall not be bound by a dispute settlement procedure provided for in paragraph 3
with respect to a State Party for which such a declaration is in force.

Article 12
ENTRY INTO FORCE

1. This Convention shall be open for signature by all States which are mem-
bers of the United Nations or of the International Telecommunication Union at the
Intergovernmental Conference on Emergency Telecommunications in Tampere on
18 June 1998, and thereafter at the Headquarters of the United Nations, New York,
from 22 June 1998 to 21 June 2003.

2. A State may express its consent to be bound by this Convention:

(a) By signature (definitive signature);

(b) By signature subject to ratification, acceptance or approval followed by
deposit of an instrument of ratification, acceptance or approval; or

(¢) By deposit of an instrument of accession.

3. The Convention shall enter into force thirty (30) days after the deposit of
instruments of ratification, acceptance, approval or accession or definitive signature
of thirty (30) States.

4. For each State which signs definitively or deposits an instrument of ratifi-
cation, acceptance, approval or accession, after the requirement set out in paragraph
3 of this article has been fulfilled, this Convention shall enter into force thirty (30)
days after the date of the definitive signature or consent to be bound.

Article 13
AMENDMENTS

1. A State Party may propose amendments to this Convention by submitting
such amendments to the depositary, which shall circulate them to the other States
Parties for approval.

2. The States Parties shall notify the depositary of their approval or disap-
proval of such proposed amendments within one hundred and eighty (180) days of
their receipt.

3. Any amendment approved by two thirds of all States Parties shall be laid
down in a Protocol which is open for signature at the depositary by all States Par-
ties.

4. The Protocol shall enter into force in the same manner as this Convention.
For each State which signs the Protocol definitively or deposits an instrument of
ratification, acceptance, approval or accession, after the requirements for the entry
into force of the Protocol have been fulfilled, the Protocol shall enter into force for
such State thirty (30) days after the date of the definitive signature or consent to be
bound.

Article 14
RESERVATIONS

1. When definitively signing, ratifying or acceding to this Convention or any
amendment hereto, a State Party may make reservations.
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2. A State Party may at any time withdraw its prior reservation by written
notification to the depositary. Such withdrawal of a reservation becomes effective
immediately upon notification to the depositary.

Article 15
DENUNCIATION
1. A State Party may denounce this Convention by written notification to the
depositary.

2. Denunciation shall take effect ninety (90) days following the date of de-
posit of the written notification.

3. At the request of the denouncing State Party, all copies of the lists of au-
thorities and of measures adopted and procedures available for reducing regulatory
measures provided by any State Party denouncing this Convention shall be removed
from use by the effective date of such denunciation.

Article 16
DEPOSITARY

The Secretary-General of the United Nations shall be the depositary of this
Convention.

Article 17
AUTHENTIC TEXTS

The original of this Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the deposi-
tary. Only the English, French and Spanish authentic texts will be made available
for signature at Tampere on 18 June 1998. The depositary shall prepare the authentic
texts in Arabic, Chinese and Russian as soon as possible thereafter.

3. ROME STATUTE OF THE INTERNATIONAL CRIMINAL
COURT.* DONE AT ROME ON 17 JULY 1998°

PREAMBLE

The States Parties to this Statute,

Conscious that all peoples are united by common bonds, their cultures pieced
together in a shared heritage, and concerned that this delicate mosaic may be shat-
tered at any time,

Mindful that during this century millions of children, women and men have
been victims of unimaginable atrocities that deeply shock the conscience of hu-
manity,

Recognizing that such grave crimes threaten the peace, security and well-being
of the world,

Affirming that the most serious crimes of concern to the international com-
munity as a whole must not go unpunished and that their effective prosecution must
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be ensured by taking measures at the national level and by enhancing international
cooperation,

Determined to put an end to impunity for the perpetrators of these crimes and
thus to contribute to the prevention of such crimes,

Recalling that it is the duty of every State to exercise its criminal jurisdiction
over those responsible for international crimes,

Reaffirming the Purposes and Principles of the Charter of the United Nations,
and in particular that all States shall refrain from the threat or use of force against
the territorial integrity or political independence of any State, or in any other manner
inconsistent with the Purposes of the United Nations,

Emphasizing in this connection that nothing in this Statute shall be taken as
authorizing any State Party to intervene in an armed conflict in the internal affairs
of any State,

Determined to these ends, and for the sake of present and future generations,
to establish an independent permanent International Criminal Court in relationship
with the United Nations system, with jurisdiction over the most serious crimes of
concern to the international community as a whole,

Emphasizing that the International Criminal Court established under this Stat-
ute shall be complementary to national criminal jurisdictions,

Resolved to guarantee lasting respect for the enforcement of international
justice,

Have agreed as follows:

PART 1. ESTABLISHMENT OF THE COURT

Article 1

THE COURT
An International Criminal Court (“the Court”) is hereby established. It shall be
a permanent institution and shall have the power to exercise its jurisdiction over per-
sons for the most serious crimes of international concern, as referred to in this Stat-
ute, and shall be complementary to national criminal jurisdictions. The jurisdiction
and functioning of the Court shall be governed by the provisions of this Statute.

Article 2
RELATIONSHIP OF THE COURT WITH THE UNITED NATIONS

The Court shall be brought into relationship with the United Nations through
an agreement to be approved by the Assembly of States Parties to this Statute and
thereafter concluded by the President of the Court on its behalf.

Article 3
SEAT OF THE COURT

1. The seat of the Court shall be established at The Hague in the Netherlands
(“the host State”).

2. The Court shall enter into a headquarters agreement with the host State,
to be approved by the Assembly of States Parties and thereafter concluded by the
President of the Court on its behalf.
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3. The Court may sit elsewhere, whenever it considers it desirable, as pro-
vided in this Statute.

Article 4
LEGAL STATUS AND POWERS OF THE COURT

1. The Court shall have international legal personality. It shall also have such
legal capacity as may be necessary for the exercise of'its functions and the fulfilment
of its purposes.

2. The Court may exercise its functions and powers, as provided in this Stat-
ute, on the territory of any State Party and, by special agreement, on the territory of
any other State.

PART 2. JURISDICTION, ADMISSIBILITY AND APPLICABLE LAW

Article 5
CRIMES WITHIN THE JURISDICTION OF THE COURT

1. The jurisdiction of the Court shall be limited to the most serious crimes
of concern to the international community as a whole. The Court has jurisdiction in
accordance with this Statute with respect to the following crimes:

(a) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;

(d) The crime of aggression.

2. The Court shall exercise jurisdiction over the crime of aggression once a
provision is adopted in accordance with articles 121 and 123 defining the crime and
setting out the conditions under which the Court shall exercise jurisdiction with re-
spect to this crime. Such a provision shall be consistent with the relevant provisions
of the Charter of the United Nations.

Article 6
GENOCIDE

For the purpose of this Statute, “genocide” means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(¢) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
Article 7
CRIMES AGAINST HUMANITY

1. For the purpose of this Statute, “crime against humanity” means any of the
following acts when committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack:
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(a) Murder;

(b) Extermination;

(¢) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation
of fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, ra-
cial, national, ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under international law,
in connection with any act referred to in this paragraph or any crime within the
jurisdiction of the Court;

(i) Enforced disappearance of persons;
() The crime of apartheid;

(k)  Other inhumane acts of a similar character intentionally causing great suf-
fering, or serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1:

(a) ““Attack directed against any civilian population” means a course of con-
duct involving the multiple commission of acts referred to in paragraph 1 against
any civilian population, pursuant to or in furtherance of a State or organizational
policy to commit such attack;

(b) “Extermination” includes the intentional infliction of conditions of life,
inter alia the deprivation of access to food and medicine, calculated to bring about
the destruction of part of a population;

(¢) “Enslavement” means the exercise of any or all of the powers attaching to
the right of ownership over a person and includes the exercise of such power in the
course of trafficking in persons, in particular women and children;

(d) “Deportation or forcible transfer of population” means forced displace-
ment of the persons concerned by expulsion or other coercive acts from the area
in which they are lawfully present, without grounds permitted under international
law;

(e) “Torture” means the intentional infliction of severe pain or suffering,
whether physical or mental, upon a person in the custody or under the control of
the accused; except that torture shall not include pain or suffering arising only from,
inherent in or incidental to, lawful sanctions;

(f) “Forced pregnancy” means the unlawful confinement of a woman forcibly
made pregnant, with the intent of affecting the ethnic composition of any population
or carrying out other grave violations of international law. This definition shall not
in any way be interpreted as affecting national laws relating to pregnancy;

(g) “Persecution” means the intentional and severe deprivation of fundamen-
tal rights contrary to international law by reason of the identity of the group or
collectivity;

(h) “The crime of apartheid” means inhumane acts of a character similar to
those referred to in paragraph 1, committed in the context of an institutionalized
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regime of systematic oppression and domination by one racial group over any other
racial group or groups and committed with the intention of maintaining that re-
gime;

(i) “Enforced disappearance of persons” means the arrest, detention or ab-
duction of persons by, or with the authorization, support or acquiescence of, a State
or a political organization, followed by a refusal to acknowledge that deprivation of
freedom or to give information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a prolonged period
of time.

3. For the purpose of this Statute, it is understood that the term “gender”
refers to the two sexes, male and female, within the context of society. The term
“gender” does not indicate any meaning different from the above.

Article 8
WAR CRIMES
1. The Court shall have jurisdiction in respect of war crimes in particular

when committed as a part of a plan or policy or as part of a large-scale commission
of such crimes.

2. For the purpose of this Statute, “war crimes” means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely,
any of the following acts against persons or property protected under the provisions
of the relevant Geneva Convention:

(1) Wilful killing;
(i) Torture or inhuman treatment, including biological experiments;
(iii)) Wilfully causing great suffering, or serious injury to body or health;

(iv) Extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;

(v) Compelling a prisoner of war or other protected person to serve in the
forces of a hostile Power;

(vi) Wilfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial;

(vii) Unlawful deportation or transfer or unlawful confinement;
(viii) Taking of hostages.

(b) Other serious violations of the laws and customs applicable in interna-
tional armed conflict, within the established framework of international law, namely,
any of the following acts:

(i) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

(i) Intentionally directing attacks against civilian objects, that is, objects
which are not military objectives;

(iii) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long
as they are entitled to the protection given to civilians or civilian objects
under the international law of armed conflict;

298



(iv)

™)

(vi)
(vii)

(viii)

(ix)

()

(xi)
(xii)

(xiii)
(xiv)

(xv)

(xvi)
(xvii)
(xviii)

(xix)

(xx)

Intentionally launching an attack in the knowledge that such attack will
cause incidental loss of life or injury to civilians or damage to civilian
objects or widespread, long-term and severe damage to the natural en-
vironment which would be clearly excessive in relation to the concrete
and direct overall military advantage anticipated;

Attacking or bombarding, by whatever means, towns, villages, dwell-
ings or buildings which are undefended and which are not military ob-
jectives;

Killing or wounding a combatant who, having laid down his arms or
having no longer means of defence, has surrendered at discretion;
Making improper use of a flag of truce, of the flag or of the military in-
signia and uniform of the enemy or of the United Nations, as well as of
the distinctive emblems of the Geneva Conventions, resulting in death
or serious personal injury;

The transfer, directly or indirectly, by the Occupying Power of parts of
its own civilian population into the territory it occupies, or the deporta-
tion or transfer of all or parts of the population of the occupied territory
within or outside this territory;

Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments, hos-
pitals and places where the sick and wounded are collected, provided
they are not military objectives;

Subjecting persons who are in the power of an adverse party to physical
mutilation or to medical or scientific experiments of any kind which
are neither justified by the medical, dental or hospital treatment of the
person concerned nor carried out in his or her interest, and which cause
death to or seriously endanger the health of such person or persons;

Killing or wounding treacherously individuals belonging to the hostile
nation or armys;

Declaring that no quarter will be given;

Destroying or seizing the enemy’s property unless such destruction or
seizure be imperatively demanded by the necessities of war;

Declaring abolished, suspended or inadmissible in a court of law the
rights and actions of the nationals of the hostile party;

Compelling the nationals of the hostile party to take part in the opera-
tions of war directed against their own country, even if they were in the
belligerent’s service before the commencement of the war;

Pillaging a town or place, even when taken by assault;

Employing poison or poisoned weapons;

Employing asphyxiating, poisonous or other gases, and all analogous
liquids, materials or devices;

Employing bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the
core or is pierced with incisions;

Employing weapons, projectiles and material and methods of warfare
which are of a nature to cause superfluous injury or unnecessary suf-
fering or which are inherently indiscriminate in violation of the inter-
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national law of armed conflict, provided that such weapons, projectiles
and material and methods of warfare are the subject of a comprehensive
prohibition and are included in an annex to this Statute, by an amend-
ment in accordance with the relevant provisions set forth in articles 121
and 123;

(xxi) Committing outrages upon personal dignity, in particular humiliating
and degrading treatment;

(xxii) Committing rape, sexual slavery, enforced prostitution, forced preg-
nancy, as defined in article 7, paragraph 2 (f), enforced sterilization, or
any other form of sexual violence also constituting a grave breach of the
Geneva Conventions;

(xxiii) Utilizing the presence of a civilian or other protected person to render
certain points, areas or military forces immune from military opera-
tions;

(xxiv) Intentionally directing attacks against buildings, material, medical units
and transport, and personnel using the distinctive emblems of the Ge-
neva Conventions in conformity with international law;

(xxv) Intentionally using starvation of civilians as a method of warfare by
depriving them of objects indispensable to their survival, including wil-
fully impeding relief supplies as provided for under the Geneva Con-
ventions;

(xxvi) Conscripting or enlisting children under the age of fifteen years into the
national armed forces or using them to participate actively in hostili-
ties.

(¢) In the case of an armed conflict not of an international character, seri-
ous violations of article 3 common to the four Geneva Conventions of 12 August
1949, namely, any of the following acts committed against persons taking no active
part in the hostilities, including members of armed forces who have laid down their
arms and those placed hors de combat by sickness, wounds, detention or any other
cause:

(i) Violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture;

(i) Committing outrages upon personal dignity, in particular humiliating
and degrading treatment;

(iii)) Taking of hostages;

(iv) The passing of sentences and the carrying out of executions without pre-
vious judgement pronounced by a regularly constituted court, affording
all judicial guarantees which are generally recognized as indispensable.

(d) Paragraph 2 (c) applies to armed conflicts not of an international character

and thus does not apply to situations of internal disturbances and tensions, such as
riots, isolated and sporadic acts of violence or other acts of a similar nature.

(e) Other serious violations of the laws and customs applicable in armed con-
flicts not of an international character, within the established framework of interna-
tional law, namely, any of the following acts:

(1) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;
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(i) Intentionally directing attacks against buildings, material, medical units
and transport, and personnel using the distinctive emblems of the Ge-
neva Conventions in conformity with international law;

(iii) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long
as they are entitled to the protection given to civilians or civilian objects
under the law of armed conflict;

(iv) Intentionally directing attacks against buildings dedicated to religion,
education, art, science or charitable purposes, historic monuments, hos-
pitals and places where the sick and wounded are collected, provided
they are not military objectives;

(v) Pillaging a town or place, even when taken by assault;

(vi) Committing rape, sexual slavery, enforced prostitution, forced preg-
nancy, as defined in article 7, paragraph 2 (f), enforced sterilization, and
any other form of sexual violence also constituting a serious violation
of article 3 common to the four Geneva Conventions;

(vii) Conscripting or enlisting children under the age of fifteen years into armed
forces or groups or using them to participate actively in hostilities;

(viii) Ordering the displacement of the civilian population for reasons related
to the conflict, unless the security of the civilians involved or imperative
military reasons so demand;

(ix) Killing or wounding treacherously a combatant adversary;
(x) Declaring that no quarter will be given;

(xi) Subjecting persons who are in the power of another party to the conflict
to physical mutilation or to medical or scientific experiments of any
kind which are neither justified by the medical, dental or hospital treat-
ment of the person concerned nor carried out in his or her interest, and
which cause death to or seriously endanger the health of such person
Or persons;

(xii) Destroying or seizing the property of an adversary unless such destruction
or seizure be imperatively demanded by the necessities of the conflict;

(f) Paragraph 2 (e) applies to armed conflicts not of an international character
and thus does not apply to situations of internal disturbances and tensions, such
as riots, isolated and sporadic acts of violence or other acts of a similar nature. It
applies to armed conflicts that take place in the territory of a State when there is
protracted armed conflict between governmental authorities and organized armed
groups or between such groups.

3. Nothing in paragraphs 2 (¢) and (d) shall affect the responsibility of a Gov-
ernment to maintain or re-establish law and order in the State or to defend the unity
and territorial integrity of the State, by all legitimate means.

Article 9
ELEMENTS OF CRIMES

1. Elements of Crimes shall assist the Court in the interpretation and appli-
cation of articles 6, 7 and 8. They shall be adopted by a two-thirds majority of the
members of the Assembly of States Parties.
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2. Amendments to the Elements of Crimes may be proposed by:
(a) Any State Party;

(b) The judges acting by an absolute majority;

(¢) The Prosecutor.

Such amendments shall be adopted by a two-thirds majority of the members of
the Assembly of States Parties.

3. The Elements of Crimes and amendments thereto shall be consistent with
this Statute.

Article 10

Nothing in this Part shall be interpreted as limiting or prejudicing in any way
existing or developing rules of international law for purposes other than this Stat-
ute.

Article 11
JURISDICTION RATIONE TEMPORIS
1. The Court has jurisdiction only with respect to crimes committed after the
entry into force of this Statute.

2. Ifa State becomes a Party to this Statute after its entry into force, the Court
may exercise its jurisdiction only with respect to crimes committed after the entry
into force of this Statute for that State, unless that State has made a declaration under
article 12, paragraph 3.

Article 12
PRECONDITIONS TO THE EXERCISE OF JURISDICTION
1. A State which becomes a Party to this Statute thereby accepts the jurisdic-
tion of the Court with respect to the crimes referred to in article 5.

2. In the case of article 13, paragraph (a) or (c), the Court may exercise its
jurisdiction if one or more of the following States are Parties to this Statute or have
accepted the jurisdiction of the Court in accordance with paragraph 3:

(a) The State on the territory of which the conduct in question occurred or,
if the crime was committed on board a vessel or aircraft, the State of registration of
that vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

3. If the acceptance of a State which is not a Party to this Statute is required
under paragraph 2, that State may, by declaration lodged with the Registrar, accept
the exercise of jurisdiction by the Court with respect to the crime in question. The
accepting State shall cooperate with the Court without any delay or exception in
accordance with Part 9.

Article 13
EXERCISE OF JURISDICTION

The Court may exercise its jurisdiction with respect to a crime referred to in
article 5 in accordance with the provisions of this Statute if:
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(a) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by a State Party in accordance with
article 14;

(b) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by the Security Council acting under Chap-
ter VII of the Charter of the United Nations; or

(¢) The Prosecutor has initiated an investigation in respect of such a crime in
accordance with article 15.

Article 14
REFERRAL OF A SITUATION BY A STATE PARTY

1. A State Party may refer to the Prosecutor a situation in which one or more
crimes within the jurisdiction of the Court appear to have been committed requesting
the Prosecutor to investigate the situation for the purpose of determining whether one
or more specific persons should be charged with the commission of such crimes.

2. As far as possible, a referral shall specify the relevant circumstances and
be accompanied by such supporting documentation as is available to the State refer-
ring the situation.

Article 15
PROSECUTOR

1. The Prosecutor may initiate investigations proprio motu on the basis of
information on crimes within the jurisdiction of the Court.

2. The Prosecutor shall analyse the seriousness of the information received.
For this purpose, he or she may seek additional information from States, organs of
the United Nations, intergovernmental or non-governmental organizations, or other
reliable sources that he or she deems appropriate, and may receive written or oral
testimony at the seat of the Court.

3. If the Prosecutor concludes that there is a reasonable basis to proceed
with an investigation, he or she shall submit to the Pre-Trial Chamber a request for
authorization of an investigation, together with any supporting material collected.
Victims may make representations to the Pre-Trial Chamber, in accordance with the
Rules of Procedure and Evidence.

4. Ifthe Pre-Trial Chamber, upon examination of the request and the support-
ing material, considers that there is a reasonable basis to proceed with an investiga-
tion, and that the case appears to fall within the jurisdiction of the Court, it shall
authorize the commencement of the investigation, without prejudice to subsequent
determinations by the Court with regard to the jurisdiction and admissibility of a
case.

5. The refusal of the Pre-Trial Chamber to authorize the investigation shall
not preclude the presentation of a subsequent request by the Prosecutor based on
new facts or evidence regarding the same situation.

6. If, after the preliminary examination referred to in paragraphs 1 and 2, the
Prosecutor concludes that the information provided does not constitute a reasonable
basis for an investigation, he or she shall inform those who provided the informa-
tion. This shall not preclude the Prosecutor from considering further information
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submitted to him or her regarding the same situation in the light of new facts or
evidence.

Article 16
DEFERRAL OF INVESTIGATION OR PROSECUTION

No investigation or prosecution may be commenced or proceeded with under
this Statute for a period of 12 months after the Security Council, in a resolution
adopted under Chapter VII of the Charter of the United Nations, has requested the
Court to that effect; that request may be renewed by the Council under the same
conditions.

Article 17
ISSUES OF ADMISSIBILITY

1. Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has juris-
diction over it, unless the State is unwilling or unable genuinely to carry out the
investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction over it
and the State has decided not to prosecute the person concerned, unless the decision
resulted from the unwillingness or inability of the State genuinely to prosecute;

(¢) The person concerned has already been tried for conduct which is the
subject of the complaint, and a trial by the Court is not permitted under article 20,
paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the Court.

2. In order to determine unwillingness in a particular case, the Court shall
consider, having regard to the principles of due process recognized by international
law, whether one or more of the following exist, as applicable:

(a) The proceedings were or are being undertaken or the national decision
was made for the purpose of shielding the person concerned from criminal responsi-
bility for crimes within the jurisdiction of the Court referred to in article 5;

(b) There has been an unjustified delay in the proceedings which in the cir-
cumstances is inconsistent with an intent to bring the person concerned to justice;

(¢) The proceedings were not or are not being conducted independently or
impartially, and they were or are being conducted in a manner which, in the circum-
stances, is inconsistent with an intent to bring the person concerned to justice.

3. Inorder to determine inability in a particular case, the Court shall consider
whether, due to a total or substantial collapse or unavailability of its national judi-
cial system, the State is unable to obtain the accused or the necessary evidence and
testimony or otherwise unable to carry out its proceedings.

Article 18

PRELIMINARY RULINGS REGARDING ADMISSIBILITY

1. When a situation has been referred to the Court pursuant to article 13 (a)
and the Prosecutor has determined that there would be a reasonable basis to com-
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mence an investigation, or the Prosecutor initiates an investigation pursuant to ar-
ticles 13 (¢) and 15, the Prosecutor shall notify all States Parties and those States
which, taking into account the information available, would normally exercise ju-
risdiction over the crimes concerned. The Prosecutor may notify such States on a
confidential basis and, where the Prosecutor believes it necessary to protect persons,
prevent destruction of evidence or prevent the absconding of persons, may limit the
scope of the information provided to States.

2. Within one month of receipt of that notice, a State may inform the Court
that it is investigating or has investigated its nationals or others within its jurisdic-
tion with respect to criminal acts which may constitute crimes referred to in article
5 and which relate to the information provided in the notification to States. At the
request of that State, the Prosecutor shall defer to the State’s investigation of those
persons unless the Pre-Trial Chamber, on the application of the Prosecutor, decides
to authorize the investigation.

3. The Prosecutor’s deferral to a State’s investigation shall be open to review
by the Prosecutor six months after the date of deferral or at any time when there has
been a significant change of circumstances based on the State’s unwillingness or
inability genuinely to carry out the investigation.

4. The State concerned or the Prosecutor may appeal to the Appeals Chamber
against a ruling of the Pre-Trial Chamber, in accordance with article 82, paragraph 2.
The appeal may be heard on an expedited basis.

5. When the Prosecutor has deferred an investigation in accordance with par-
agraph 2, the Prosecutor may request that the State concerned periodically inform
the Prosecutor of the progress of its investigations and any subsequent prosecutions.
States Parties shall respond to such requests without undue delay.

6. Pending a ruling by the Pre-Trial Chamber, or at any time when the Pros-
ecutor has deferred an investigation under this article, the Prosecutor may, on an
exceptional basis, seek authority from the Pre-Trial Chamber to pursue necessary
investigative steps for the purpose of preserving evidence where there is a unique
opportunity to obtain important evidence or there is a significant risk that such evi-
dence may not be subsequently available.

7. A State which has challenged a ruling of the Pre-Trial Chamber under this
article may challenge the admissibility of a case under article 19 on the grounds of
additional significant facts or significant change of circumstances.

Article 19
CHALLENGES TO THE JURISDICTION OF THE COURT
OR THE ADMISSIBILITY OF A CASE

1. The Court shall satisfy itself that it has jurisdiction in any case brought
before it. The Court may, on its own motion, determine the admissibility of a case
in accordance with article 17.

2. Challenges to the admissibility of a case on the grounds referred to in arti-
cle 17 or challenges to the jurisdiction of the Court may be made by:

(a) An accused or a person for whom a warrant of arrest or a summons to
appear has been issued under article 58;

(b) A State which has jurisdiction over a case, on the ground that it is investi-
gating or prosecuting the case or has investigated or prosecuted; or

305



(¢) A State from which acceptance of jurisdiction is required under article 12.

3. The Prosecutor may seek a ruling from the Court regarding a question of
jurisdiction or admissibility. In proceedings with respect to jurisdiction or admissi-
bility, those who have referred the situation under article 13, as well as victims, may
also submit observations to the Court.

4. The admissibility of a case or the jurisdiction of the Court may be chal-
lenged only once by any person or State referred to in paragraph 2. The challenge
shall take place prior to or at the commencement of the trial. In exceptional circum-
stances, the Court may grant leave for a challenge to be brought more than once or
at a time later than the commencement of the trial. Challenges to the admissibility of
a case, at the commencement of a trial, or subsequently with the leave of the Court,
may be based only on article 17, paragraph 1 (¢).

5. A State referred to in paragraph 2 (b) and (c) shall make a challenge at the
carliest opportunity.

6. Prior to the confirmation of the charges, challenges to the admissibility
of a case or challenges to the jurisdiction of the Court shall be referred to the Pre-
Trial Chamber. After confirmation of the charges, they shall be referred to the Trial
Chamber. Decisions with respect to jurisdiction or admissibility may be appealed to
the Appeals Chamber in accordance with article 82.

7. If a challenge is made by a State referred to in paragraph 2 (b) or (¢), the
Prosecutor shall suspend the investigation until such time as the Court makes a de-
termination in accordance with article 17.

8. Pending a ruling by the Court, the Prosecutor may seek authority from the
Court:

(a) To pursue necessary investigative steps of the kind referred to in article
18, paragraph 6;

(b) To take a statement or testimony from a witness or complete the col-
lection and examination of evidence which had begun prior to the making of the
challenge; and

(¢) In cooperation with the relevant States, to prevent the absconding of per-
sons in respect of whom the Prosecutor has already requested a warrant of arrest
under article 58.

9. The making of challenge shall not affect the validity of any act performed
by the Prosecutor or any order or warrant issued by the Court prior to the making
of the challenge.

10. If the Court has decided that a case is inadmissible under article 17, the
Prosecutor may submit a request for a review of the decision when he or she is fully
satisfied that new facts have arisen which negate the basis on which the case had
previously been found inadmissible under article 17.

11. If the Prosecutor, having regard to the matters referred to in article 17,
defers an investigation, the Prosecutor may request that the relevant State make
available to the Prosecutor information on the proceedings. That information shall,
at the request of the State concerned, be confidential. If the Prosecutor thereafter
decides to proceed with an investigation, he or she shall notify the State in respect
of the proceedings of which deferral has taken place.
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Article 20
NE BIS IN IDEM

1. Except as provided in this Statute, no person shall be tried before the Court
with respect to conduct which formed the basis of crimes for which the person has
been convicted or acquitted by the Court.

2. No person shall be tried before another court for a crime referred to in arti-
cle 5 for which that person has already been convicted or acquitted by the Court.

3. No person who has been tried by another court for conduct also proscribed
under articles 6, 7 or 8 shall be tried by the Court with respect to the same conduct
unless the proceedings in the other court:

(a) Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or impartially in accordance
with the norms of due process recognized by international law and were conducted
in a manner which, in the circumstances, was inconsistent with an intent to bring the
person concerned to justice.

Article 21
APPLICABLE LAW

1. The Court shall apply:

(a) Inthe first place, this Statute, Elements of Crimes and its Rules of Proce-
dure and Evidence;

(b) In the second place, where appropriate, applicable treaties and the princi-
ples and rules of international law, including the established principles of the inter-
national law of armed conflict;

(¢) Failing that, general principles of law derived by the Court from national
laws of legal systems of the world including, as appropriate, the national laws of
States that would normally exercise jurisdiction over the crime, provided that those
principles are not inconsistent with this Statute and with international law and inter-
nationally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its pre-
vious decisions.

3. The application and interpretation of law pursuant to this article must be
consistent with internationally recognized human rights, and be without any adverse
distinction founded on grounds such as gender, as defined in article 7, paragraph 3,
age, race, colour, language, religion or belief, political or other opinion, national,
ethnic or social origin, wealth, birth or other status.

PART 3. GENERAL PRINCIPLES OF CRIMINAL LAW

Article 22
NULLUM CRIMEN SINE LEGE

1. A person shall not be criminally responsible under this Statute unless the
conduct in question constitutes, at the time it takes place, a crime within the jurisdic-
tion of the Court.
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2. The definition of a crime shall be strictly construed and shall not be ex-
tended by analogy. In case of ambiguity, the definition shall be interpreted in favour
of the person being investigated, prosecuted or convicted.

3. This article shall not affect the characterization of any conduct as criminal
under international law independently of this Statute.

Article 23
NULLA POENA SINE LEGE

A person convicted by the Court may be punished only in accordance with this
Statute.

Article 24
NON-RETROACTIVITY RATIONE PERSONAE

1. No person shall be criminally responsible under this Statute for conduct
prior to the entry into force of the Statute.

2. Inthe event of a change in the law applicable to a given case prior to a final
judgement, the law more favourable to the person being investigated, prosecuted or
convicted shall apply.

Article 25
INDIVIDUAL CRIMINAL RESPONSIBILITY

1. The Court shall have jurisdiction over natural persons pursuant to this
Statute.

2. A person who commits a crime within the jurisdiction of the Court shall be
individually responsible and liable for punishment in accordance with this Statute.

3. In accordance with this Statute, a person shall be criminally responsible
and liable for punishment for a crime within the jurisdiction of the Court if that
person:

(a) Commits such a crime, whether as an individual, jointly with another or
through another person, regardless of whether that other person is criminally re-
sponsible;

(b) Orders, solicits or induces the commission of such a crime which in fact
occurs or is attempted;

(c¢) For the purpose of facilitating the commission of such a crime, aids, abets
or otherwise assists in its commission or its attempted commission, including pro-
viding the means for its commission;

(d) Inany other way contributes to the commission or attempted commission
of'such a crime by a group of persons acting with a common purpose. Such contribu-
tion shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal pur-
pose of the group, where such activity or purpose involves the commis-
sion of a crime within the jurisdiction of the Court; or

(i) Be made in the knowledge of the intention of the group to commit the
crime;
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(e) Inrespect of the crime of genocide, directly and publicly incites others to
commit genocide;

(f) Attempts to commit such a crime by taking action that commences its
execution by means of a substantial step, but the crime does not occur because of
circumstances independent of the person’s intentions. However, a person who aban-
dons the effort to commit the crime or otherwise prevents the completion of the
crime shall not be liable for punishment under this Statute for the attempt to commit
that crime if that person completely and voluntarily gave up the criminal purpose.

4. No provision in this Statute relating to individual criminal responsibility
shall affect the responsibility of States under international law.

Article 26
EXCLUSION OF JURISDICTION OVER PERSONS UNDER EIGHTEEN

The Court shall have no jurisdiction over any person who was under the age of
18 at the time of the alleged commission of a crime.

Article 27
IRRELEVANCE OF OFFICIAL CAPACITY

1. This Statute shall apply equally to all persons without any distinction
based on official capacity. In particular, official capacity as a Head of State or Gov-
ernment, a member of a Government or parliament, an elected representative or a
government official shall in no case exempt a person from criminal responsibility
under this Statute, nor shall it, in and of itself, constitute a ground for reduction of
sentence.

2. Immunities or special procedural rules which may attach to the official
capacity of a person, whether under national or international law, shall not bar the
Court from exercising its jurisdiction over such a person.

Article 28
RESPONSIBILITY OF COMMANDERS AND OTHER SUPERIORS

In addition to other grounds of criminal responsibility under this Statute for
crimes within the jurisdiction of the Court:

1. A military commander or person effectively acting as a military com-
mander shall be criminally responsible for crimes within the jurisdiction of the
Court committed by forces under his or her effective command and control, or
effective authority and control as the case may be, as a result of his or her failure to
exercise control properly over such forces, where:

(a) That military commander or person either knew or, owing to the circum-
stances at the time, should have known that the forces were committing or about to
commit such crimes; and

(b) That military commander or person failed to take all necessary and rea-
sonable measures within his or her power to prevent or repress their commission or
to submit the matter to the competent authorities for investigation and prosecution.

2. With respect to superior and subordinate relationships not described in
paragraph 1, a superior shall be criminally responsible for crimes within the juris-
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diction of the Court committed by subordinates under his or her effective authority
and control, as a result of his or her failure to exercise control properly over such
subordinates, where:

(a) The superior either knew, or consciously disregarded information which
clearly indicated, that the subordinates were committing or about to commit such
crimes;

(b) The crimes concerned activities that were within the effective responsi-
bility and control of the superior; and

(¢) The superior failed to take all necessary and reasonable measures within
his or her power to prevent or repress their commission or to submit the matter to the
competent authorities for investigation and prosecution.

Article 29
NON-APPLICABILITY OF STATUTE OF LIMITATIONS

The crimes within the jurisdiction of the Court shall not be subject to any stat-
ute of limitations.

Article 30
MENTAL ELEMENT

1. Unless otherwise provided, a person shall be criminally responsible and
liable for punishment for a crime within the jurisdiction of the Court only if the
material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:
(a) Inrelation to conduct, that person means to engage in the conduct;

(b) Inrelation to a consequence, that person means to cause that consequence
or is aware that it will occur in the ordinary course of events.

3. For the purposes of this article, “knowledge” means awareness that a
circumstance exists or a consequence will occur in the ordinary course of events.
“Know” and “knowingly” shall be construed accordingly.

Article 31
GROUNDS FOR EXCLUDING CRIMINAL RESPONSIBILITY

1. Inaddition to other grounds for excluding criminal responsibility provided
for in this Statute, a person shall not be criminally responsible if, at the time of that
person’s conduct:

(a) The person suffers from a mental disease or defect that destroys that per-
son’s capacity to appreciate the unlawfulness or nature of his or her conduct, or
capacity to control his or her conduct to conform to the requirements of law;

(b) The person is in a state of intoxication that destroys that person’s capac-
ity to appreciate the unlawfulness or nature of his or her conduct, or capacity to
control his or her conduct to conform to the requirements of law, unless the person
has become voluntarily intoxicated under such circumstances that the person knew,
or disregarded the risk, that, as a result of the intoxication, he or she was likely to
engage in conduct constituting a crime within the jurisdiction of the Court;
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(¢) The person acts reasonably to defend himself or herself or another per-
son or, in the case of war crimes, property which is essential for the survival of the
person or another person or property which is essential for accomplishing a military
mission, against an imminent and unlawful use of force in a manner proportion-
ate to the degree of danger to the person or the other person or property protected.
The fact that the person was involved in a defensive operation conducted by forces
shall not in itself constitute a ground for excluding criminal responsibility under this
subparagraph;

(d) The conduct which is alleged to constitute a crime within the jurisdiction
of the Court has been caused by duress resulting from a threat of imminent death
or of continuing or imminent serious bodily harm against that person or another
person, and the person acts necessarily and reasonably to avoid this threat, provided
that the person does not intend to cause a greater harm than the one sought to be
avoided. Such a threat may either be:

(i) Made by other persons; or
(i) Constituted by other circumstances beyond that person’s control.

2. The Court shall determine the applicability of the grounds for excluding
criminal responsibility provided for in this Statute to the case before it.

3. Attrial, the Court may consider a ground for excluding criminal responsi-
bility other than those referred to in paragraph 1 where such a ground is derived from
applicable law as set forth in article 21. The procedures relating to the consideration
of such a ground shall be provided for in the Rules of Procedure and Evidence.

Article 32
MISTAKE OF FACT OR MISTAKE OF LAW

1. A mistake of fact shall be a ground for excluding criminal responsibility
only if it negates the mental element required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime
within the jurisdiction of the Court shall not be a ground for excluding criminal
responsibility. A mistake of law may, however, be a ground for excluding criminal
responsibility if it negates the mental element required by such a crime, or as pro-
vided for in article 33.

Article 33
SUPERIOR ORDERS AND PRESCRIPTION OF LAW

1. The fact that a crime within the jurisdiction of the Court has been com-
mitted by a person pursuant to an order of a Government or of a superior, whether
military or civilian, shall not relieve that person of criminal responsibility unless:

(a) The person was under a legal obligation to obey orders of the Govern-
ment or the superior in question;

(b) The person did not know that the order was unlawful; and
(¢) The order was not manifestly unlawful.

2. For the purposes of this article, orders to commit genocide or crimes
against humanity are manifestly unlawful.
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PART 4. COMPOSITION AND ADMINISTRATION OF THE COURT

Article 34
ORGANS OF THE COURT

The Court shall be composed of the following organs:

(a) The Presidency;

(b) An Appeals Division, a Trial Division and a Pre-Trial Division;
(¢) The Office of the Prosecutor;

(d) The Registry.

Article 35
SERVICE OF JUDGES

1. All judges shall be elected as full-time members of the Court and shall be
available to serve on that basis from the commencement of their terms of office.

2. The judges composing the Presidency shall serve on a full-time basis as
soon as they are elected.

3. The Presidency may, on the basis of the workload of the Court and in con-
sultation with its members, decide from time to time to what extent the remaining
judges shall be required to serve on a full-time basis. Any such arrangement shall be
without prejudice to the provisions of article 40.

4. The financial arrangements for judges not required to serve on a full-time
basis shall be made in accordance with article 49.

Article 36
QUALIFICATIONS, NOMINATION AND ELECTION OF JUDGES

1. Subject to the provisions of paragraph 2, there shall be 18 judges of the
Court.

2. (a) The Presidency, acting on behalf of the Court, may propose an in-
crease in the number of judges specified in paragraph 1, indicating the reasons why
this is considered necessary and appropriate. The Registrar shall promptly circulate
any such proposal to all States Parties.

(b) Any such proposal shall then be considered at a meeting of the Assembly
of States Parties to be convened in accordance with article 112. The proposal shall
be considered adopted if approved at the meeting by a vote of two thirds of the
members of the Assembly of States Parties and shall enter into force at such time as
decided by the Assembly of States Parties.

(c) (i) Once a proposal for an increase in the number of judges has been
adopted under subparagraph (), the election of the additional judges shall take place
at the next session of the Assembly of States Parties in accordance with paragraphs 3
to 8 inclusive, and article 37, paragraph 2;

(i) Once a proposal for an increase in the number of judges has been adopted
and brought into effect under subparagraphs (b) and (c¢) (i), it shall be
open to the Presidency at any time thereafter, if the workload of the Court
justifies it, to propose a reduction in the number of judges, provided that
the number of judges shall not be reduced below that specified in para-
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graph 1. The proposal shall be dealt with in accordance with the proce-
dure laid down in subparagraphs (a) and (). In the event that the pro-
posal is adopted, the number of judges shall be progressively decreased
as the terms of office of serving judges expire, until the necessary number
has been reached.

3. (a) The judges shall be chosen from among persons of high moral char-
acter, impartiality and integrity who possess the qualifications required in their re-
spective States for appointment to the highest judicial offices.

(b) Every candidate for election to the Court shall:

(i) Have established competence in criminal law and procedure, and the
necessary relevant experience, whether as judge, prosecutor, advocate or
in other similar capacity, in criminal proceedings; or

(i) Have established competence in relevant areas of international law such
as international humanitarian law and the law of human rights, and ex-
tensive experience in a professional legal capacity which is of relevance
to the judicial work of the Court;

(¢) Every candidate for election to the Court shall have an excellent know-
ledge of and be fluent in at least one of the working languages of the Court.

4. (a) Nominations of candidates for election to the Court may be made by
any State Party to this Statute, and shall be made either:

(i) By the procedure for the nomination of candidates for appointment to the
highest judicial offices in the State in question; or

(i) By the procedure provided for the nomination of candidates for the Inter-
national Court of Justice in the Statute of that Court.

Nominations shall be accompanied by a statement in the necessary detail specifying
how the candidate fulfils the requirements of paragraph 3.

(b) Each State Party may put forward one candidate for any given election
who need not necessarily be a national of that State Party but shall in any case be a
national of a State Party.

(¢) The Assembly of States Parties may decide to establish, if appropriate, an
Advisory Committee on nominations. In that event, the Committee’s composition
and mandate shall be established by the Assembly of States Parties.

5. For the purposes of the election, there shall be two lists of candidates:

—List A containing the names of candidates with the qualifications specified in
paragraph 3 (b) (i); and
—List B containing the names of candidates with the qualifications specified in
paragraph 3 (b) (ii).
A candidate with sufficient qualifications for both lists may choose on which list to
appear. At the first election to the Court, at least nine judges shall be elected from
list A and at least five judges from list B. Subsequent elections shall be so organized
as to maintain the equivalent proportion on the Court of judges qualified on the two
lists.

6. (a) The judges shall be elected by secret ballot at a meeting of the As-
sembly of States Parties convened for that purpose under article 112. Subject to
paragraph 7, the persons elected to the Court shall be the 18 candidates who obtain
the highest number of votes and a two-thirds majority of the States Parties present
and voting.
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(b) In the event that a sufficient number of judges is not elected on the first
ballot, successive ballots shall be held in accordance with the procedures laid down
in subparagraph (a) until the remaining places have been filled.

7. No two judges may be nationals of the same State. A person who, for the
purposes of membership in the Court, could be regarded as a national of more than
one State shall be deemed to be a national of the State in which that person ordinar-
ily exercises civil and political rights.

8. (a) The States Parties shall, in the selection of judges, take into account
the need, within the membership of the Court, for:

(i) The representation of the principal legal systems of the world;

(i) Equitable geographical representation; and

(iii) A fair representation of female and male judges.

(b) States Parties shall also take into account the need to include judges with
legal expertise on specific issues, including, but not limited to, violence against
women or children.

9. (a) Subject to subparagraph (b), judges shall hold office for a term of
nine years and, subject to subparagraph (c¢) and to article 37, paragraph 2, shall not
be eligible for re-election.

(b) At the first election, one third of the judges elected shall be selected by
lot to serve for a term of three years; one third of the judges elected shall be selected
by lot to serve for a term of six years; and the remainder shall serve for a term of
nine years.

(¢) A judge who is selected to serve for a term of three years under subpara-
graph (b) shall be eligible for re-election for a full term.

10. Notwithstanding paragraph 9, a judge assigned to a Trial or Appeals
Chamber in accordance with article 39 shall continue in office to complete any trial
or appeal the hearing of which has already commenced before that Chamber.

Article 37
JUDICIAL VACANCIES
1. In the event of a vacancy, an election shall be held in accordance with

article 36 to fill the vacancy.

2. A judge elected to fill a vacancy shall serve for the remainder of the pre-
decessor’s term and, if that period is three years or less, shall be eligible for re-
election for a full term under article 36.

Article 38
THE PRESIDENCY

1. The President and the First and Second Vice-Presidents shall be elected by
an absolute majority of the judges. They shall each serve for a term of three years or
until the end of their respective terms of office as judges, whichever expires earlier.
They shall be eligible for re-election once.

2. The First Vice-President shall act in place of the President in the event that
the President is unavailable or disqualified. The Second Vice-President shall act
in place of the President in the event that both the President and the First Vice-
President are unavailable or disqualified.
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3. The President, together with the First and Second Vice-Presidents, shall
constitute the Presidency, which shall be responsible for:

(a) The proper administration of the Court, with the exception of the Office
of the Prosecutor; and

(b) The other functions conferred upon it in accordance with this Statute.

4. Indischarging its responsibility under paragraph 3 (@), the Presidency shall
coordinate with and seek the concurrence of the Prosecutor on all matters of mutual
concern.

Article 39
CHAMBERS

1. As soon as possible after the election of the judges, the Court shall organ-
ize itself into the divisions specified in article 34, paragraph (b). The Appeals Divi-
sion shall be composed of the President and four other judges, the Trial Division of
not less than six judges and the Pre-Trial Division of not less than six judges. The
assignment of judges to divisions shall be based on the nature of the functions to
be performed by each division and the qualifications and experience of the judges
elected to the Court, in such a way that each division shall contain an appropriate
combination of expertise in criminal law and procedure and in international law.
The Trial and Pre-Trial Divisions shall be composed predominantly of judges with
criminal trial experience.

2. (@) The judicial functions of the Court shall be carried out in each divi-
sion by Chambers.

(b) (1) The Appeals Chamber shall be composed of all the judges of the
Appeals Division;

(i) The functions of the Trial Chamber shall be carried out by three judges
of the Trial Division;

(iii) The functions of the Pre-Trial Chamber shall be carried out either by
three judges of the Pre-Trial Division or by a single judge of that di-
vision in accordance with this Statute and the Rules of Procedure and
Evidence;

(c¢) Nothing in this paragraph shall preclude the simultaneous constitution of
more than one Trial Chamber or Pre-Trial Chamber when the efficient management
of the Court’s workload so requires.

3. (a) Judges assigned to the Trial and Pre-Trial Divisions shall serve
in those divisions for a period of three years, and thereafter until the comple-
tion of any case the hearing of which has already commenced in the division
concerned.

(b) Judges assigned to the Appeals Division shall serve in that division for
their entire term of office.

4. Judges assigned to the Appeals Division shall serve only in that division.
Nothing in this article shall, however, preclude the temporary attachment of judges
from the Trial Division to the Pre-Trial Division or vice versa, if the Presidency con-
siders that the efficient management of the Court’s workload so requires, provided
that under no circumstances shall a judge who has participated in the pre-trial phase
of a case be eligible to sit on the Trial Chamber hearing that case.
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Article 40
INDEPENDENCE OF THE JUDGES

1. The judges shall be independent in the performance of their functions.

2. Judges shall not engage in any activity which is likely to interfere with
their judicial functions or to affect confidence in their independence.

3. Judges required to serve on a full-time basis at the seat of the Court shall
not engage in any other occupation of a professional nature.

4. Any question regarding the application of paragraphs 2 and 3 shall be de-
cided by an absolute majority of the judges. Where any such question concerns an
individual judge, that judge shall not take part in the decision.

Article 41
EXCUSING AND DISQUALIFICATION OF JUDGES

1. The Presidency may, at the request of a judge, excuse that judge from the
exercise of a function under this Statute, in accordance with the Rules of Procedure
and Evidence.

2. (a) Ajudge shall not participate in any case in which his or her impartial-
ity might reasonably be doubted on any ground. A judge shall be disqualified from
a case in accordance with this paragraph if, inter alia, that judge has previously been
involved in any capacity in that case before the Court or in a related criminal case
at the national level involving the person being investigated or prosecuted. A judge
shall also be disqualified on such other grounds as may be provided for in the Rules
of Procedure and Evidence.

(b) The Prosecutor or the person being investigated or prosecuted may re-
quest the disqualification of a judge under this paragraph.

(¢) Any question as to the disqualification of a judge shall be decided by an
absolute majority of the judges. The challenged judge shall be entitled to present his
or her comments on the matter, but shall not take part in the decision.

Article 42
THE OFFICE OF THE PROSECUTOR

1. The Office of the Prosecutor shall act independently as a separate organ
of the Court. It shall be responsible for receiving referrals and any substantiated
information on crimes within the jurisdiction of the Court, for examining them and
for conducting investigations and prosecutions before the Court. A member of the
Office shall not seek or act on instructions from any external source.

2. The Office shall be headed by the Prosecutor. The Prosecutor shall have
full authority over the management and administration of the Office, including the
staff, facilities and other resources thereof. The Prosecutor shall be assisted by one
or more Deputy Prosecutors, who shall be entitled to carry out any of the acts re-
quired of the Prosecutor under this Statute. The Prosecutor and the Deputy Prosecu-
tors shall be of different nationalities. They shall serve on a full-time basis.

3. The Prosecutor and the Deputy Prosecutors shall be persons of high moral
character, be highly competent in and have extensive practical experience in the
prosecution or trial of criminal cases. They shall have an excellent knowledge of and
be fluent in at least one of the working languages of the Court.
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4. The Prosecutor shall be elected by secret ballot by an absolute majority
of the members of the Assembly of States Parties. The Deputy Prosecutors shall be
elected in the same way from a list of candidates provided by the Prosecutor. The
Prosecutor shall nominate three candidates for each position of Deputy Prosecutor
to be filled. Unless a shorter term is decided upon at the time of their election, the
Prosecutor and the Deputy Prosecutors shall hold office for a term of nine years and
shall not be eligible for re-election.

5. Neither the Prosecutor nor a Deputy Prosecutor shall engage in any activ-
ity which is likely to interfere with his or her prosecutorial functions or to affect
confidence in his or her independence. They shall not engage in any other occupa-
tion of a professional nature.

6. The Presidency may excuse the Prosecutor or a Deputy Prosecutor, at his
or her request, from acting in a particular case.

7. Neither the Prosecutor nor a Deputy Prosecutor shall participate in any
matter in which their impartiality might reasonably be doubted on any ground. They
shall be disqualified from a case in accordance with this paragraph if, inter alia, they
have previously been involved in any capacity in that case before the Court or in a
related criminal case at the national level involving the person being investigated or
prosecuted.

8. Any question as to the disqualification of the Prosecutor or a Deputy Pros-
ecutor shall be decided by the Appeals Chamber.

(a) The person being investigated or prosecuted may at any time request the
disqualification of the Prosecutor or a Deputy Prosecutor on the grounds set out in
this article;

(b) The Prosecutor or the Deputy Prosecutor, as appropriate, shall be entitled
to present his or her comments on the matter.

9. The Prosecutor shall appoint advisers with legal expertise on specific is-
sues, including, but not limited to, sexual and gender violence and violence against
children.

Article 43
THE REGISTRY

1. The Registry shall be responsible for the non-judicial aspects of the admin-
istration and servicing of the Court, without prejudice to the functions and powers of
the Prosecutor in accordance with article 42.

2. The Registry shall be headed by the Registrar, who shall be the principal
administrative officer of the Court. The Registrar shall exercise his or her functions
under the authority of the President of the Court.

3. The Registrar and the Deputy Registrar shall be persons of high moral
character, be highly competent and have an excellent knowledge of and be fluent in
at least one of the working languages of the Court.

4. The judges shall elect the Registrar by an absolute majority by secret bal-
lot, taking into account any recommendation by the Assembly of States Parties. If
the need arises and upon the recommendation of the Registrar, the judges shall elect,
in the same manner, a Deputy Registrar.

5. The Registrar shall hold office for a term of five years, shall be eligible
for re-election once and shall serve on a full-time basis. The Deputy Registrar shall

317



hold office for a term of five years or such shorter term as may be decided upon by
an absolute majority of the judges, and may be elected on the basis that the Deputy
Registrar shall be called upon to serve as required.

6. The Registrar shall set up a Victims and Witnesses Unit within the Regis-
try. This Unit shall provide, in consultation with the Office of the Prosecutor, protec-
tive measures and security arrangements, counselling and other appropriate assist-
ance for witnesses, victims who appear before the Court and others who are at risk
on account of testimony given by such witnesses. The Unit shall include staff with
expertise in trauma, including trauma related to crimes of sexual violence.

Article 44
STAFF

1. The Prosecutor and the Registrar shall appoint such qualified staff as may
be required to their respective offices. In the case of the Prosecutor, this shall include
the appointment of investigators.

2. In the employment of staff, the Prosecutor and the Registrar shall ensure
the highest standards of efficiency, competency and integrity, and shall have regard,
mutatis mutandis, to the criteria set forth in article 36, paragraph 8.

3. The Registrar, with the agreement of the Presidency and the Prosecutor,
shall propose Staff Regulations which include the terms and conditions upon which
the staff of the Court shall be appointed, remunerated and dismissed. The Staft Reg-
ulations shall be approved by the Assembly of States Parties.

4. The Court may, in exceptional circumstances, employ the expertise of
gratis personnel offered by States Parties, intergovernmental organizations or non-
governmental organizations to assist with the work of any of the organs of the Court.
The Prosecutor may accept any such offer on behalf of the Office of the Prosecutor.
Such gratis personnel shall be employed in accordance with guidelines to be estab-
lished by the Assembly of States Parties.

Article 45

SOLEMN UNDERTAKING
Before taking up their respective duties under this Statute, the judges, the Pros-
ecutor, the Deputy Prosecutors, the Registrar and the Deputy Registrar shall each

make a solemn undertaking in open court to exercise his or her respective functions
impartially and conscientiously.

Article 46
REMOVAL FROM OFFICE
1. A judge, the Prosecutor, a Deputy Prosecutor, the Registrar or the Deputy

Registrar shall be removed from office if a decision to this effect is made in accord-
ance with paragraph 2, in cases where that person:

(a) Is found to have committed serious misconduct or a serious breach of
his or her duties under this Statute, as provided for in the Rules of Procedure and
Evidence; or

(b) Isunable to exercise the functions required by this Statute.
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2. A decision as to the removal from office of a judge, the Prosecutor or a
Deputy Prosecutor under paragraph 1 shall be made by the Assembly of States Par-
ties, by secret ballot:

(a) Inthe case of a judge, by a two-thirds majority of the States Parties upon
a recommendation adopted by a two-thirds majority of the other judges;

(b) In the case of the Prosecutor, by an absolute majority of the States Par-
ties;

(¢) In the case of a Deputy Prosecutor, by an absolute majority of the States
Parties upon the recommendation of the Prosecutor.

3. A decision as to the removal from office of the Registrar or Deputy Regis-
trar shall be made by an absolute majority of the judges.

4. A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar
whose conduct or ability to exercise the functions of the office as required by this
Statute is challenged under this article shall have full opportunity to present and
receive evidence and to make submissions in accordance with the Rules of Pro-
cedure and Evidence. The person in question shall not otherwise participate in the
consideration of the matter.

Article 47
DISCIPLINARY MEASURES

A judge, Prosecutor, Deputy Prosecutor, Registrar or Deputy Registrar who
has committed misconduct of a less serious nature than that set out in article 46,
paragraph 1, shall be subject to disciplinary measures, in accordance with the Rules
of Procedure and Evidence.

Article 48
PRIVILEGES AND IMMUNITIES

1. The Court shall enjoy in the territory of each State Party such privileges
and immunities as are necessary for the fulfilment of its purposes.

2. The judges, the Prosecutor, the Deputy Prosecutors and the Registrar shall,
when engaged on or with respect to the business of the Court, enjoy the same privi-
leges and immunities as are accorded to heads of diplomatic missions and shall,
after the expiry of their terms of office, continue to be accorded immunity from legal
process of every kind in respect of words spoken or written and acts performed by
them in their official capacity.

3. The Deputy Registrar, the staff of the Office of the Prosecutor and the staff
of the Registry shall enjoy the privileges and immunities and facilities necessary for
the performance of their functions, in accordance with the agreement on the privi-
leges and immunities of the Court.

4. Counsel, experts, witnesses or any other person required to be present at
the seat of the Court shall be accorded such treatment as is necessary for the proper
functioning of the Court, in accordance with the agreement on the privileges and
immunities of the Court.

5. The privileges and immunities of:

(a) A judge or the Prosecutor may be waived by an absolute majority of the
judges;
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(b) The Registrar may be waived by the Presidency;

(¢) The Deputy Prosecutors and staff of the Office of the Prosecutor may be
waived by the Prosecutor;

(d) The Deputy Registrar and staff of the Registry may be waived by the
Registrar.

Article 49
SALARIES, ALLOWANCES AND EXPENSES

The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the Dep-
uty Registrar shall receive such salaries, allowances and expenses as may be decided
upon by the Assembly of States Parties. These salaries and allowances shall not be
reduced during their terms of office.

Article 50
OFFICIAL AND WORKING LANGUAGES

1. The official languages of the Court shall be Arabic, Chinese, English,
French, Russian and Spanish. The judgements of the Court, as well as other deci-
sions resolving fundamental issues before the Court, shall be published in the of-
ficial languages. The Presidency shall, in accordance with the criteria established by
the Rules of Procedure and Evidence, determine which decisions may be considered
as resolving fundamental issues for the purposes of this paragraph.

2. The working languages of the Court shall be English and French. The
Rules of Procedure and Evidence shall determine the cases in which other official
languages may be used as working languages.

3. At the request of any party to a proceeding or a State allowed to intervene
in a proceeding, the Court shall authorize a language other than English or French to
be used by such a party or State, provided that the Court considers such authoriza-
tion to be adequately justified.

Article 51
RULES OF PROCEDURE AND EVIDENCE

1. The Rules of Procedure and Evidence shall enter into force upon adoption
by a two-thirds majority of the members of the Assembly of States Parties.

2. Amendments to the Rules of Procedure and Evidence may be proposed
by:

(a) Any State Party;

(b) The judges acting by an absolute majority; or

(¢) The Prosecutor.

Such amendments shall enter into force upon adoption by a two-thirds majority of
the members of the Assembly of States Parties.

3. After the adoption of the Rules of Procedure and Evidence, in urgent cases
where the Rules do not provide for a specific situation before the Court, the judges
may, by a two-thirds majority, draw up provisional Rules to be applied until adopted,
amended or rejected at the next ordinary or special session of the Assembly of States
Parties.
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4. The Rules of Procedure and Evidence, amendments thereto and any provi-
sional Rule shall be consistent with this Statute. Amendments to the Rules of Pro-
cedure and Evidence as well as provisional Rules shall not be applied retroactively
to the detriment of the person who is being investigated or prosecuted or who has
been convicted.

5. Inthe event of conflict between the Statute and the Rules of Procedure and
Evidence, the Statute shall prevail.

Article 52
REGULATIONS OF THE COURT

1. The judges shall, in accordance with this Statute and the Rules of Proce-
dure and Evidence, adopt, by an absolute majority, the Regulations of the Court
necessary for its routine functioning.

2. The Prosecutor and the Registrar shall be consulted in the elaboration of
the Regulations and any amendments thereto.

3. The Regulations and any amendments thereto shall take effect upon adop-
tion unless otherwise decided by the judges. Immediately upon adoption, they shall
be circulated to States Parties for comments. If within six months there are no objec-
tions from a majority of States Parties, they shall remain in force.

PART 5. INVESTIGATION AND PROSECUTION

Article 53
INITIATION OF AN INVESTIGATION

1. The Prosecutor shall, having evaluated the information made available to
him or her, initiate an investigation unless he or she determines that there is no
reasonable basis to proceed under this Statute. In deciding whether to initiate an
investigation, the Prosecutor shall consider whether:

(a) The information available to the Prosecutor provides a reasonable basis

to believe that a crime within the jurisdiction of the Court has been or is being com-
mitted;

(b) The case is or would be admissible under article 17; and

(c) Taking into account the gravity of the crime and the interests of victims,
there are nonetheless substantial reasons to believe that an investigation would not
serve the interests of justice.

If the Prosecutor determines that there is no reasonable basis to proceed and his or
her determination is based solely on subparagraph (c¢) above, he or she shall inform
the Pre-Trial Chamber.

2. If, upon investigation, the Prosecutor concludes that there is not a suffi-
cient basis for a prosecution because:

(a) There is not a sufficient legal or factual basis to seek a warrant or sum-
mons under article 58;

(b) The case is inadmissible under article 17; or

(c¢) A prosecution is not in the interests of justice, taking into account all the
circumstances, including the gravity of the crime, the interests of victims and the age
or infirmity of the alleged perpetrator, and his or her role in the alleged crime,
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the Prosecutor shall inform the Pre-Trial Chamber and the State making a referral
under article 14 or the Security Council in a case under article 13, paragraph (b), of
his or her conclusion and the reasons for the conclusion.

3. (a) At the request of the State making a referral under article 14 or the
Security Council under article 13, paragraph (b), the Pre-Trial Chamber may review
a decision of the Prosecutor under paragraph 1 or 2 not to proceed and may request
the Prosecutor to reconsider that decision.

(b) In addition, the Pre-Trial Chamber may, on its own initiative, review a
decision of the Prosecutor not to proceed if it is based solely on paragraph 1 (c) or 2

(¢). In such a case, the decision of the Prosecutor shall be effective only if confirmed
by the Pre-Trial Chamber.

4. The Prosecutor may, at any time, reconsider a decision whether to initiate
an investigation or prosecution based on new facts or information.

Article 54

DUTIES AND POWERS OF THE PROSECUTOR WITH RESPECT
TO INVESTIGATIONS

1. The Prosecutor shall:

(a) In order to establish the truth, extend the investigation to cover all facts
and evidence relevant to an assessment of whether there is criminal responsibility
under this Statute, and, in doing so, investigate incriminating and exonerating cir-
cumstances equally;

(b) Take appropriate measures to ensure the effective investigation and pros-
ecution of crimes within the jurisdiction of the Court, and in doing so, respect the
interests and personal circumstances of victims and witnesses, including age, gender
as defined in article 7, paragraph 3, and health, and take into account the nature of
the crime, in particular where it involves sexual violence, gender violence or vio-
lence against children; and

(¢) Fully respect the rights of persons arising under this Statute.

2. The Prosecutor may conduct investigations on the territory of a State:

(a) Inaccordance with the provisions of Part 9; or

(b) As authorized by the Pre-Trial Chamber under article 57, paragraph 3 (d).

3. The Prosecutor may:

(a) Collect and examine evidence;

(b) Request the presence of and question persons being investigated, victims
and witnesses;

(¢) Seek the cooperation of any State or intergovernmental organization or
arrangement in accordance with its respective competence and/or mandate;

(d) Enter into such arrangements or agreements, not inconsistent with this
Statute, as may be necessary to facilitate the cooperation of a State, intergovernmen-
tal organization or person;

(e) Agree not to disclose, at any stage of the proceedings, documents or in-
formation that the Prosecutor obtains on the condition of confidentiality and solely
for the purpose of generating new evidence, unless the provider of the information
consents; and
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(f) Take necessary measures, or request that necessary measures be taken, to
ensure the confidentiality of information, the protection of any person or the pres-
ervation of evidence.

Article 55
RIGHTS OF PERSONS DURING AN INVESTIGATION

1. Inrespect of an investigation under this Statute, a person;

(a) Shall not be compelled to incriminate himself or herself or to confess
guilt;

(b) Shall not be subjected to any form of coercion, duress or threat, to torture
or to any other form of cruel, inhuman or degrading treatment or punishment; and

(¢) Shall, if questioned in a language other than a language the person fully
understands and speaks, have, free of any cost, the assistance of a competent inter-
preter and such translations as are necessary to meet the requirements of fairness;

(d) Shall not be subjected to arbitrary arrest or detention; and shall not be
deprived of his or her liberty except on such grounds and in accordance with such
procedures as are established in the Statute.

2. Where there are grounds to believe that a person has committed a crime
within the jurisdiction of the Court and that person is about to be questioned either
by the Prosecutor, or by national authorities pursuant to a request made under Part
9 of this Statute, that person shall also have the following rights of which he or she
shall be informed prior to being questioned:

(a) To be informed, prior to being questioned, that there are grounds to be-
lieve that he or she has committed a crime within the jurisdiction of the Court;

(b) To remain silent, without such silence being a consideration in the deter-
mination of guilt or innocence;

(¢) To have legal assistance of the person’s choosing, or, if the person does
not have legal assistance, to have legal assistance assigned to him or her, in any case
where the interests of justice so require, and without payment by the person in any
such case if the person does not have sufficient means to pay for it;

(d) To be questioned in the presence of counsel unless the person has volun-
tarily waived his or her right to counsel.

Article 56

ROLE OF THE PRE-TRIAL CHAMBER IN RELATION TO A UNIQUE
INVESTIGATIVE OPPORTUNITY

1. (a) Where the Prosecutor considers an investigation to present a unique
opportunity to take testimony or a statement from a witness or to examine, collect or
test evidence, which may not be available subsequently for the purposes of a trial,
the Prosecutor shall so inform the Pre-Trial Chamber.

(b) In that case, the Pre-Trial Chamber may, upon request of the Prosecutor,
take such measures as may be necessary to ensure the efficiency and integrity of the
proceedings and, in particular, to protect the rights of the defence.

(¢) Unless the Pre-Trial Chamber orders otherwise, the Prosecutor shall pro-
vide the relevant information to the person who has been arrested or appeared in
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response to a summons in connection with the investigation referred to in subpara-
graph (a), in order that he or she may be heard on the matter.

2. The measures referred to in paragraph 1 (») may include:

(a) Making recommendations or orders regarding procedures to be fol-
lowed;

(b) Directing that a record be made of the proceedings;

(c¢) Appointing an expert to assist;

(d) Authorizing counsel for a person who has been arrested, or appeared be-
fore the Court in response to a summons, to participate, or where there has not yet
been such an arrest or appearance or counsel has not been designated, appointing
another counsel to attend and represent the interests of the defence;

(e) Naming one of its members or, if necessary, another available judge of the
Pre-Trial or Trial Division to observe and make recommendations or orders regard-
ing the collection and preservation of evidence and the questioning of persons;

(f) Taking such other action as may be necessary to collect or preserve evi-
dence.

3. (a) Where the Prosecutor has not sought measures pursuant to this article
but the Pre-Trial Chamber considers that such measures are required to preserve
evidence that it deems would be essential for the defence at trial, it shall consult
with the Prosecutor as to whether there is good reason for the Prosecutor’s failure to
request the measures. If upon consultation, the Pre-Trial Chamber concludes that the
Prosecutor’s failure to request such measures is unjustified, the Pre-Trial Chamber
may take such measures on its own initiative.

(b) A decision of the Pre-Trial Chamber to act on its own initiative under
this paragraph may be appealed by the Prosecutor. The appeal shall be heard on an
expedited basis.

4. The admissibility of evidence preserved or collected for trial pursuant to
this article, or the record thereof, shall be governed at trial by article 69, and given
such weight as determined by the Trial Chamber.

Article 57
FUNCTIONS AND POWERS OF THE PRE-TRIAL CHAMBER
1. Unless otherwise provided for in this Statute, the Pre-Trial Chamber shall
exercise its functions in accordance with the provisions of this article.

2. (a) Orders or rulings of the Pre-Trial Chamber issued under articles 15,
18, 19, 54, paragraph 2, 61, paragraph 7, and 72 must be concurred in by a majority
of its judges.

(b) In all other cases, a single judge of the Pre-Trial Chamber may exercise
the functions provided for in this Statute, unless otherwise provided for in the Rules
of Procedure and Evidence or by a majority of the Pre-Trial Chamber.

3. In addition to its other functions under this Statute, the Pre-Trial Chamber
may:

(a) Atthe request of the Prosecutor, issue such orders and warrants as may be
required for the purposes of an investigation;

(b) Upon the request of a person who has been arrested or has appeared pur-
suant to a summons under article 58, issue such orders, including measures such as
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those described in article 56, or seek such cooperation pursuant to Part 9 as may be
necessary to assist the person in the preparation of his or her defence;

(¢) Where necessary, provide for the protection and privacy of victims and
witnesses, the preservation of evidence, the protection of persons who have been ar-
rested or appeared in response to a summons, and the protection of national security
information;

(d) Authorize the Prosecutor to take specific investigative steps within the
territory of a State Party without having secured the cooperation of that State under
Part 9 if, whenever possible having regard to the views of the State concerned, the
Pre-Trial Chamber has determined in that case that the State is clearly unable to
execute a request for cooperation due to the unavailability of any authority or any
component of its judicial system competent to execute the request for cooperation
under Part 9;

(e) Where a warrant of arrest or a summons has been issued under article 58,
and having due regard to the strength of the evidence and the rights of the parties
concerned, as provided for in this Statute and the Rules of Procedure and Evidence,
seek the cooperation of States pursuant to article 93, paragraph 1 (j), to take protec-
tive measures for the purpose of forfeiture in particular for the ultimate benefit of
victims.

Article 58

ISSUANCE BY THE PRE-TRIAL CHAMBER OF A WARRANT OF ARREST
OR A SUMMONS TO APPEAR

1. Atany time after the initiation of an investigation, the Pre-Trial Chamber
shall, on the application of the Prosecutor, issue a warrant of arrest of a person if,
having examined the application and the evidence or other information submitted by
the Prosecutor, it is satisfied that:

(a) There are reasonable grounds to believe that the person has committed a
crime within the jurisdiction of the Court; and

(b) The arrest of the person appears necessary:
(i) To ensure the person’s appearance at trial,

(i) To ensure that the person does not obstruct or endanger the investigation
or the court proceedings, or

(iii) Where applicable, to prevent the person from continuing with the com-
mission of that crime or a related crime which is within the jurisdiction
of the Court and which arises out of the same circumstances.

2. The application of the Prosecutor shall contain:
(a) The name of the person and any other relevant identifying information;

(b) A specific reference to the crimes within the jurisdiction of the Court
which the person is alleged to have committed;

(c¢) A concise statement of the facts which are alleged to constitute those
crimes;

(d) A summary of the evidence and any other information which establish
reasonable grounds to believe that the person committed those crimes; and

(e) The reason why the Prosecutor believes that the arrest of the person is
necessary.
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3. The warrant of arrest shall contain:
(a) The name of the person and any other relevant identifying information;

(b) A specific reference to the crimes within the jurisdiction of the Court for
which the person’s arrest is sought; and

(c¢) A concise statement of the facts which are alleged to constitute those
crimes.

4. The warrant of arrest shall remain in effect until otherwise ordered by the
Court.

5. On the basis of the warrant of arrest, the Court may request the provisional
arrest or the arrest and surrender of the person under Part 9.

6. The Prosecutor may request the Pre-Trial Chamber to amend the warrant of
arrest by modifying or adding to the crimes specified therein. The Pre-Trial Cham-
ber shall so amend the warrant if it is satisfied that there are reasonable grounds to
believe that the person committed the modified or additional crimes.

7. As an alternative to seeking a warrant of arrest, the Prosecutor may submit
an application requesting that the Pre-Trial Chamber issue a summons for the person
to appear. If the Pre-Trial Chamber is satisfied that there are reasonable grounds to
believe that the person committed the crime alleged and that a summons is sufficient
to ensure the person’s appearance, it shall issue the summons, with or without condi-
tions restricting liberty (other than detention) if provided for by national law, for the
person to appear. The summons shall contain:

(a) The name of the person and any other relevant identifying information;
(b) The specified date on which the person is to appear;

(c¢) A specific reference to the crimes within the jurisdiction of the Court
which the person is alleged to have committed; and

(d) A concise statement of the facts which are alleged to constitute the
crime.

The summons shall be served on the person.

Article 59
ARREST PROCEEDINGS IN THE CUSTODIAL STATE
1. A State Party which has received a request for provisional arrest or for

arrest and surrender shall immediately take steps to arrest the person in question in
accordance with its laws and the provisions of Part 9.

2. A person arrested shall be brought promptly before the competent judicial
authority in the custodial State which shall determine, in accordance with the law
of that State, that:

(a) The warrant applies to that person;
(b) The person has been arrested in accordance with the proper process; and
(¢) The person’s rights have been respected.

3. The person arrested shall have the right to apply to the competent authority
in the custodial State for interim release pending surrender.

4. Inreaching a decision on any such application, the competent authority in
the custodial State shall consider whether, given the gravity of the alleged crimes,
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there are urgent and exceptional circumstances to justify interim release and whether
necessary safeguards exist to ensure that the custodial State can fulfil its duty to
surrender the person to the Court. It shall not be open to the competent authority of
the custodial State to consider whether the warrant of arrest was properly issued in
accordance with article 58, paragraph 1 (a) and (b).

5. The Pre-Trial Chamber shall be notified of any request for interim release
and shall make recommendations to the competent authority in the custodial State.
The competent authority in the custodial State shall give full consideration to such
recommendations, including any recommendations on measures to prevent the es-
cape of the person, before rendering its decision.

6. Ifthe person is granted interim release, the Pre-Trial Chamber may request
periodic reports on the status of the interim release.

7. Once ordered to be surrendered by the custodial State, the person shall be
delivered to the Court as soon as possible.

Article 60
INITIAL PROCEEDINGS BEFORE THE COURT

1. Upon the surrender of the person to the Court, or the person’s appearance
before the Court voluntarily or pursuant to a summons, the Pre-Trial Chamber shall
satisfy itself that the person has been informed of the crimes which he or she is al-
leged to have committed, and of his or her rights under this Statute, including the
right to apply for interim release pending trial.

2. A person subject to a warrant of arrest may apply for interim release pend-
ing trial. If the Pre-Trial Chamber is satisfied that the conditions set forth in article
58, paragraph 1, are met, the person shall continue to be detained. If it is not so satis-
fied, the Pre-Trial Chamber shall release the person, with or without conditions.

3. The Pre-Trial Chamber shall periodically review its ruling on the release or
detention of the person, and may do so at any time on the request of the Prosecutor
or the person. Upon such review, it may modify its ruling as to detention, release or
conditions of release, if it is satisfied that changed circumstances so require.

4. The Pre-Trial Chamber shall ensure that a person is not detained for an
unreasonable period prior to trial due to inexcusable delay by the Prosecutor. If
such delay occurs, the Court shall consider releasing the person, with or without
conditions.

5. Ifnecessary, the Pre-Trial Chamber may issue a warrant of arrest to secure
the presence of a person who has been released.

Article 61
CONFIRMATION OF THE CHARGES BEFORE TRIAL

1. Subject to the provisions of paragraph 2, within a reasonable time after the
person’s surrender or voluntary appearance before the Court, the Pre-Trial Chamber
shall hold a hearing to confirm the charges on which the Prosecutor intends to seek
trial. The hearing shall be held in the presence of the Prosecutor and the person
charged, as well as his or her counsel.

2. The Pre-Trial Chamber may, upon request of the Prosecutor or on its own
motion, hold a hearing in the absence of the person charged to confirm the charges
on which the Prosecutor intends to seek trial when the person has:
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(a) Waived his or her right to be present; or

(b) Fled or cannot be found and all reasonable steps have been taken to secure
his or her appearance before the Court and to inform the person of the charges and
that a hearing to confirm those charges will be held.

In that case, the person shall be represented by counsel where the Pre-Trial Chamber
determines that it is in the interests of justice.

3. Within a reasonable time before the hearing, the person shall:

(a) Be provided with a copy of the document containing the charges on which
the Prosecutor intends to bring the person to trial; and

(b) Be informed of the evidence on which the Prosecutor intends to rely at
the hearing.

The Pre-Trial Chamber may issue orders regarding the disclosure of information for
the purposes of the hearing.

4. Before the hearing, the Prosecutor may continue the investigation and may
amend or withdraw any charges. The person shall be given reasonable notice before
the hearing of any amendment to or withdrawal of charges. In case of a withdrawal
of charges, the Prosecutor shall notify the Pre-Trial Chamber of the reasons for the
withdrawal.

5. At the hearing, the Prosecutor shall support each charge with sufficient
evidence to establish substantial grounds to believe that the person committed the
crime charged. The Prosecutor may rely on documentary or summary evidence and
need not call the witnesses expected to testify at the trial.

6. At the hearing, the person may:

(a) Object to the charges;

(b) Challenge the evidence presented by the Prosecutor; and

(c¢) Present evidence.

7. The Pre-Trial Chamber shall, on the basis of the hearing, determine whether
there is sufficient evidence to establish substantial grounds to believe that the person
committed each of the crimes charged. Based on its determination, the Pre-Trial
Chamber shall:

(a) Confirm those charges in relation to which it has determined that there
is sufficient evidence; and commit the person to a Trial Chamber for trial on the
charges as confirmed;

(b) Decline to confirm those charges in relation to which it has determined
that there is insufficient evidence;

(¢) Adjourn the hearing and request the Prosecutor to consider:

(i) Providing further evidence or conducting further investigation with re-
spect to a particular charge; or

(i) Amending a charge because the evidence submitted appears to establish

a different crime within the jurisdiction of the Court.

8. Where the Pre-Trial Chamber declines to confirm a charge, the Prosecutor
shall not be precluded from subsequently requesting its confirmation if the request
is supported by additional evidence.

9. After the charges are confirmed and before the trial has begun, the Pros-
ecutor may, with the permission of the Pre-Trial Chamber and after notice to the
accused, amend the charges. If the Prosecutor seeks to add additional charges or to
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substitute more serious charges, a hearing under this article to confirm those charges
must be held. After commencement of the trial, the Prosecutor may, with the per-
mission of the Trial Chamber, withdraw the charges.

10. Any warrant previously issued shall cease to have effect with respect to
any charges which have not been confirmed by the Pre-Trial Chamber or which have
been withdrawn by the Prosecutor.

11.  Once the charges have been confirmed in accordance with this article, the
Presidency shall constitute a Trial Chamber which, subject to paragraph 8 and to ar-
ticle 64, paragraph 4, shall be responsible for the conduct of subsequent proceedings
and may exercise any function of the Pre-Trial Chamber that is relevant and capable
of application in those proceedings.

PART 6. THE TRIAL

Article 62
PLACE OF TRIAL

Unless otherwise decided, the place of the trial shall be the seat of the Court.

Article 63
TRIAL IN THE PRESENCE OF THE ACCUSED

1. The accused shall be present during the trial.

2. If the accused, being present before the Court, continues to disrupt the
trial, the Trial Chamber may remove the accused and shall make provision for him
or her to observe the trial and instruct counsel from outside the courtroom, through
the use of communications technology, if required. Such measures shall be taken
only in exceptional circumstances after other reasonable alternatives have proved
inadequate, and only for such duration as is strictly required.

Article 64
FUNCTIONS AND POWERS OF THE TRIAL CHAMBER
1. The functions and powers of the Trial Chamber set out in this article shall

be exercised in accordance with this Statute and the Rules of Procedure and Evi-
dence.

2. The Trial Chamber shall ensure that a trial is fair and expeditious and is
conducted with full respect for the rights of the accused and due regard for the pro-
tection of victims and witnesses.

3. Upon assignment of a case for trial in accordance with this Statute, the
Trial Chamber assigned to deal with the case shall:

(a) Confer with the parties and adopt such procedures as are necessary to
facilitate the fair and expeditious conduct of the proceedings;

(b) Determine the language or languages to be used at trial; and

(c¢) Subject to any other relevant provisions of this Statute, provide for disclo-
sure of documents or information not previously disclosed, sufficiently in advance
of the commencement of the trial to enable adequate preparation for trial.
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4. The Trial Chamber may, if necessary for its effective and fair functioning,
refer preliminary issues to the Pre-Trial Chamber or, if necessary, to another avail-
able judge of the Pre-Trial Division.

5. Upon notice to the parties, the Trial Chamber may, as appropriate, direct
that there be joinder or severance in respect of charges against more than one ac-
cused.

6. In performing its functions prior to trial or during the course of a trial, the
Trial Chamber may, as necessary:

(a) Exercise any functions of the Pre-Trial Chamber referred to in article 61,
paragraph 11;

(b) Require the attendance and testimony of witnesses and production of
documents and other evidence by obtaining, if necessary, the assistance of States as
provided in this Statute;

(¢) Provide for the protection of confidential information;

(d) Order the production of evidence in addition to that already collected
prior to the trial or presented during the trial by the parties;

(e) Provide for the protection of the accused, witnesses and victims; and

(f) Rule on any other relevant matters.

7. The trial shall be held in public. The Trial Chamber may, however, deter-
mine that special circumstances require that certain proceedings be in closed session

for the purposes set forth in article 68, or to protect confidential or sensitive informa-
tion to be given in evidence.

8. (a) Atthe commencement of the trial, the Trial Chamber shall have read
to the accused the charges previously confirmed by the Pre-Trial Chamber. The
Trial Chamber shall satisfy itself that the accused understands the nature of the
charges. It shall afford him or her the opportunity to make an admission of guilt in
accordance with article 65 or to plead not guilty.

(b) At the trial, the presiding judge may give directions for the conduct of
proceedings, including to ensure that they are conducted in a fair and impartial man-
ner. Subject to any directions of the presiding judge, the parties may submit evi-
dence in accordance with the provisions of this Statute.

9. The Trial Chamber shall have, inter alia, the power on application of a
party or on its own motion to:

(a) Rule on the admissibility or relevance of evidence; and
(b) Take all necessary steps to maintain order in the course of a hearing.

10. The Trial Chamber shall ensure that a complete record of the trial, which
accurately reflects the proceedings, is made and that it is maintained and preserved
by the Registrar.

Article 65
PROCEEDINGS ON AN ADMISSION OF GUILT

1. Where the accused makes an admission of guilt pursuant to article 64,
paragraph 8 (a), the Trial Chamber shall determine whether:

(a) The accused understands the nature and consequences of the admission
of guilt;
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(b) The admission is voluntarily made by the accused after sufficient consul-
tation with defence counsel; and

(¢) The admission of guilt is supported by the facts of the case that are con-
tained in:

(i) The charges brought by the Prosecutor and admitted by the accused;

(i) Any materials presented by the Prosecutor which supplement the charges
and which the accused accepts; and

(iii) Any other evidence, such as the testimony of witnesses, presented by the
Prosecutor or the accused.

2. Where the Trial Chamber is satisfied that the matters referred to in para-
graph 1 are established, it shall consider the admission of guilt, together with any
additional evidence presented, as establishing all the essential facts that are required
to prove the crime to which the admission of guilt relates, and may convict the ac-
cused of that crime.

3. Where the Trial Chamber is not satisfied that the matters referred to in
paragraph 1 are established, it shall consider the admission of guilt as not having
been made, in which case it shall order that the trial be continued under the ordinary
trial procedures provided by this Statute and may remit the case to another Trial
Chamber.

4.  Where the Trial Chamber is of the opinion that a more complete presenta-
tion of the facts of the case is required in the interests of justice, in particular the
interests of the victims, the Trial Chamber may:

(a) Request the Prosecutor to present additional evidence, including the tes-
timony of witnesses; or

(b) Order that the trial be continued under the ordinary trial procedures pro-
vided by this Statute, in which case it shall consider the admission of guilt as not
having been made and may remit the case to another Trial Chamber.

5. Any discussions between the Prosecutor and the defence regarding modi-
fication of the charges, the admission of guilt or the penalty to be imposed shall not
be binding on the Court.

Article 66
PRESUMPTION OF INNOCENCE

1. Everyone shall be presumed innocent until proved guilty before the Court
in accordance with the applicable law.

2. The onus is on the Prosecutor to prove the guilt of the accused.

3. Inorder to convict the accused, the Court must be convinced of the guilt of
the accused beyond reasonable doubt.

Article 67
RIGHTS OF THE ACCUSED
1. Inthe determination of any charge, the accused shall be entitled to a public

hearing, having regard to the provisions of this Statute, to a fair hearing conducted
impartially, and to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail of the nature, cause and content of
the charge, in a language which the accused fully understands and speaks;
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(b) To have adequate time and facilities for the preparation of the defence and
to communicate freely with counsel of the accused’s choosing in confidence;

(¢) To be tried without undue delay;

(d) Subject to article 63, paragraph 2, to be present at the trial, to conduct
the defence in person or through legal assistance of the accused’s choosing, to be
informed, if the accused does not have legal assistance, of this right and to have legal
assistance assigned by the Court in any case where the interests of justice so require,
and without payment if the accused lacks sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her. The accused shall also be entitled
to raise defences and to present other evidence admissible under this Statute;

() To have, free of any cost, the assistance of a competent interpreter and
such translations as are necessary to meet the requirements of fairness, if any of the
proceedings of or documents presented to the Court are not in a language which the
accused fully understands and speaks;

(g) Not to be compelled to testify or to confess guilt and to remain silent,
without such silence being a consideration in the determination of guilt or inno-
cence;

(h) To make an unsworn oral or written statement in his or her defence; and

(i) Not to have imposed on him or her any reversal of the burden of proof or
any onus of rebuttal.

2. Inaddition to any other disclosure provided for in this Statute, the Prosecu-
tor shall, as soon as practicable, disclose to the defence evidence in the Prosecutor’s
possession or control which he or she believes shows or tends to show the inno-
cence of the accused, or to mitigate the guilt of the accused, or which may affect
the credibility of prosecution evidence. In case of doubt as to the application of this
paragraph, the Court shall decide.

Article 68

PROTECTION OF THE VICTIMS AND WITNESSES AND THEIR PARTICIPATION
IN THE PROCEEDINGS

1. The Court shall take appropriate measures to protect the safety, physical
and psychological well-being, dignity and privacy of victims and witnesses. In so
doing, the Court shall have regard to all relevant factors, including age, gender as
defined in article 2, paragraph 3, and health, and the nature of the crime, in particular,
but not limited to, where the crime involves sexual or gender violence or violence
against children. The Prosecutor shall take such measures particularly during the in-
vestigation and prosecution of such crimes. These measures shall not be prejudicial
to or inconsistent with the rights of the accused and a fair and impartial trial.

2. As an exception to the principle of public hearings provided for in article
67, the Chambers of the Court may, to protect victims and witnesses or an accused,
conduct any part of the proceedings in camera or allow the presentation of evidence
by electronic or other special means. In particular, such measures shall be imple-
mented in the case of a victim of sexual violence or a child who is a victim or a wit-
ness, unless otherwise ordered by the Court, having regard to all the circumstances,
particularly the views of the victim or witness.
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3. Where the personal interests of the victims are affected, the Court shall
permit their views and concerns to be presented and considered at stages of the
proceedings determined to be appropriate by the Court and in a manner which is not
prejudicial to or inconsistent with the rights of the accused and a fair and impartial
trial. Such views and concerns may be presented by the legal representatives of the
victims where the Court considers it appropriate, in accordance with the Rules of
Procedure and Evidence.

4. The Victims and Witnesses Unit may advise the Prosecutor and the Court
on appropriate protective measures, security arrangements, counselling and assist-
ance as referred to in article 43, paragraph 6.

5. Where the disclosure of evidence or information pursuant to this Statute
may lead to the grave endangerment of the security of a witness or his or her family,
the Prosecutor may, for the purposes of any proceedings conducted prior to the com-
mencement of the trial, withhold such evidence or information and instead submit a
summary thereof. Such measures shall be exercised in a manner which is not preju-
dicial to or inconsistent with the rights of the accused and a fair and impartial trial.

6. A State may make an application for necessary measures to be taken in
respect of the protection of its servants or agents and the protection of confidential
or sensitive information.

Article 69
EVIDENCE

1. Before testifying, each witness shall, in accordance with the Rules of Pro-
cedure and Evidence, give an undertaking as to the truthfulness of the evidence to
be given by that witness.

2. The testimony of a witness at trial shall be given in person, except to the
extent provided by the measures set forth in article 68 or in the Rules of Procedure
and Evidence. The Court may also permit the giving of viva voce (oral) or recorded
testimony of a witness by means of video or audio technology, as well as the intro-
duction of documents or written transcripts, subject to this Statute and in accordance
with the Rules of Procedure and Evidence. These measures shall not be prejudicial
to or inconsistent with the rights of the accused.

3. The parties may submit evidence relevant to the case, in accordance with
article 64. The Court shall have the authority to request the submission of all evi-
dence that it considers necessary for the determination of the truth.

4. The Court may rule on the relevance or admissibility of any evidence, tak-
ing into account, inter alia, the probative value of the evidence and any prejudice
that such evidence may cause to a fair trial or to a fair evaluation of the testimony of
a witness, in accordance with the Rules of Procedure and Evidence.

5. The Court shall respect and observe privileges on confidentiality as pro-
vided for in the Rules of Procedure and Evidence.

6. The Court shall not require proof of facts of common knowledge but may
take judicial notice of them.

7. Evidence obtained by means of a violation of this Statute or internationally
recognized human rights shall not be admissible if:

(a) The violation casts substantial doubt on the reliability of the evidence; or
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(b) The admission of the evidence would be antithetical to and would seri-
ously damage the integrity of the proceedings.

8. When deciding on the relevance or admissibility of evidence collected by a
State, the Court shall not rule on the application of the State’s national law.

Article 70
OFFENCES AGAINST THE ADMINISTRATION OF JUSTICE

1. The Court shall have jurisdiction over the following offences against its
administration of justice when committed intentionally:

(a) Giving false testimony when under an obligation pursuant to article 69,
paragraph 1, to tell the truth;

(b) Presenting evidence that the party knows is false or forged;

(¢) Corruptly influencing a witness, obstructing or interfering with the attend-
ance or testimony of a witness, retaliating against a witness for giving testimony or
destroying, tampering with or interfering with the collection of evidence;

(d) Impeding, intimidating or corruptly influencing an official of the Court
for the purpose of forcing or persuading the official not to perform, or to perform
improperly, his or her duties;

(e) Retaliating against an official of the Court on account of duties performed
by that or another official;

(f) Soliciting or accepting a bribe as an official of the Court in conjunction
with his or her official duties.

2. The principles and procedures governing the Court’s exercise of jurisdic-
tion over offences under this article shall be those provided for in the Rules of Pro-
cedure and Evidence. The conditions for providing international cooperation to the
Court with respect to its proceedings under this article shall be governed by the
domestic laws of the requested State.

3. In the event of conviction, the Court may impose a term of imprisonment
not exceeding five years, or a fine in accordance with the Rules of Procedure and
Evidence, or both.

4. (a) Each State Party shall extend its criminal laws penalizing offences
against the integrity of its own investigative or judicial process to offences against
the administration of justice referred to in this article, committed on its territory, or
by one of its nationals;

(b) Upon request by the Court, whenever it deems it proper, the State Party
shall submit the case to its competent authorities for the purpose of prosecution.
Those authorities shall treat such cases with diligence and devote sufficient resources
to enable them to be conducted effectively.

Article 71
SANCTIONS FOR MISCONDUCT BEFORE THE COURT

1. The Court may sanction persons present before it who commit misconduct,
including disruption of its proceedings or deliberate refusal to comply with its direc-
tions, by administrative measures other than imprisonment, such as temporary or
permanent removal from the courtroom, a fine or other similar measures provided
for in the Rules of Procedure and Evidence.
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2. The procedures governing the imposition of the measures set forth in para-
graph 1 shall be those provided for in the Rules of Procedure and Evidence.

Article 72
PROTECTION OF NATIONAL SECURITY INFORMATION

1. This article applies in any case where the disclosure of the information or
documents of a State would, in the opinion of that State, prejudice its national secu-
rity interests. Such cases include those falling within the scope of article 56, para-
graphs 2 and 3, article 61, paragraph 3, article 64, paragraph 3, article 67, paragraph
2, article 68, paragraph 6, article 87, paragraph 6 and article 93, as well as cases
arising at any other stage of the proceedings where such disclosure may be at issue.

2. This article shall also apply when a person who has been requested to give
information or evidence has refused to do so or has referred the matter to the State
on the ground that disclosure would prejudice the national security interests of a
State and the State concerned confirms that it is of the opinion that disclosure would
prejudice its national security interests.

3. Nothing in this article shall prejudice the requirements of confidentiality
applicable under article 54, paragraph 3 (e) and (f), or the application of article 73.

4. If a State learns that information or documents of the State are being, or
are likely to be, disclosed at any stage of the proceedings, and it is of the opinion
that disclosure would prejudice its national security interests, that State shall have
the right to intervene in order to obtain resolution of the issue in accordance with
this article.

5. If, in the opinion of a State, disclosure of information would prejudice
its national security interests, all reasonable steps will be taken by the State, acting
in conjunction with the Prosecutor, the Defence or the Pre-Trial Chamber or Trial
Chamber, as the case may be, to seek to resolve the matter by cooperative means.
Such steps may include:

(a) Modification or clarification of the request;

(b) A determination by the Court regarding the relevance of the information

or evidence sought, or a determination as to whether the evidence, though relevant,
could be or has been obtained from a source other than the requested State;

(¢) Obtaining the information or evidence from a different source or in a dif-
ferent form; or

(d) Agreement on conditions under which the assistance could be provided
including, among other things, providing summaries or redactions, limitations on
disclosure, use of in camera or ex parte proceedings, or other protective measures
permissible under the Statute and the Rules.

6. Once all reasonable steps have been taken to resolve the matter through
cooperative means, and if the State considers that there are no means or condi-
tions under which the information or documents could be provided or disclosed
without prejudice to its national security interests, it shall so notify the Prosecutor
or the Court of the specific reasons for its decision, unless a specific description of
the reasons would itself necessarily result in such prejudice to the State’s national
security interests.

7. Thereafter, if the Court determines that the evidence is relevant and neces-
sary for the establishment of the guilt or innocence of the accused, the Court may
undertake the following actions:
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(a) Where disclosure of the information or document is sought pursuant to a
request for cooperation under Part 9 or the circumstances described in paragraph 2,
and the State has invoked the ground for refusal referred to in article 93, paragraph 4:

(i) The Court may, before making any conclusion referred to in subpara-
graph 7 (a) (ii), request further consultations for the purpose of consid-
ering the State’s representations, which may include, as appropriate,
hearings in camera and ex parte;

(ii) If the Court concludes that, by invoking the ground for refusal under
article 93, paragraph 4, in the circumstances of the case, the requested
State is not acting in accordance with its obligations under the Statute,
the Court may refer the matter in accordance with article 87, paragraph 7,
specifying the reasons for its conclusion; and

(iii) The Court may make such inference in the trial of the accused as to
the existence or non-existence of a fact, as may be appropriate in the
circumstances; or

(b) In all other circumstances:
(1) Order disclosure; or

(i) To the extent it does not order disclosure, make such inference in the trial
of the accused as to the existence or non-existence of a fact, as may be
appropriate in the circumstances.

Article 73
THIRD-PARTY INFORMATION OR DOCUMENTS

If a State Party is requested by the Court to provide a document or information
in its custody, possession or control, which was disclosed to it in confidence by a
State, intergovernmental organization or international organization, it shall seek the
consent of the originator to disclose that document or information. If the originator
is a State Party, it shall either consent to disclosure of the information or docu-
ment or undertake to resolve the issue of disclosure with the Court, subject to the
provisions of article 72. If the originator is not a State Party and refuses consent to
disclosure, the requested State shall inform the Court that it is unable to provide the
document or information because of a pre-existing obligation of confidentiality to
the originator.

Article 74
REQUIREMENTS FOR THE DECISION

1. All the judges of the Trial Chamber shall be present at each stage of the
trial and throughout their deliberations. The Presidency may, on a case-by-case ba-
sis, designate, as available, one or more alternate judges to be present at each stage
of the trial and to replace a member of the Trial Chamber if that member is unable
to continue attending.

2. The Trial Chamber’s decision shall be based on its evaluation of the evi-
dence and the entire proceedings. The decision shall not exceed the facts and cir-
cumstances described in the charges and any amendments to the charges. The Court
may base its decision only on evidence submitted and discussed before it at the
trial.
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3. The judges shall attempt to achieve unanimity in their decision, failing
which the decision shall be taken by a majority of the judges.

4. The deliberations of the Trial Chamber shall remain secret.

5. The decision shall be in writing and shall contain a full and reasoned state-
ment of the Trial Chamber’s findings on the evidence and conclusions. The Trial
Chamber shall issue one decision. When there is no unanimity, the Trial Chamber’s
decision shall contain the views of the majority and the minority. The decision or a
summary thereof shall be delivered in open court.

Article 75
REPARATIONS TO VICTIMS

1. The Court shall establish principles relating to reparations to, or in respect
of, victims, including restitution, compensation and rehabilitation. On this basis, in
its decision the Court may, either upon request or on its own motion in exceptional
circumstances, determine the scope and extent of any damage, loss and injury to, or
in respect of, victims and will state the principles on which it is acting.

2. The Court may make an order directly against a convicted person specify-
ing appropriate reparations to, or in respect of, victims, including restitution, com-
pensation and rehabilitation. Where appropriate, the Court may order that the award
for reparations be made through the Trust Fund provided for in article 79.

3. Before making an order under this article, the Court may invite and shall
take account of representations from or on behalf of the convicted person, victims,
other interested persons or interested States.

4. In exercising its power under this article, the Court may, after a person is
convicted of a crime within the jurisdiction of the Court, determine whether, in order
to give effect to an order which it may make under this article, it is necessary to seek
measures under article 93, paragraph 1.

5. A State Party shall give effect to a decision under this article as if the pro-
visions of article 109 were applicable to this article.

6. Nothing in this article shall be interpreted as prejudicing the rights of vic-
tims under national or international law.

Article 76
SENTENCING

1. Inthe event of a conviction, the Trial Chamber shall consider the appropri-
ate sentence to be imposed and shall take into account the evidence presented and
submissions made during the trial that are relevant to the sentence.

2. Except where article 65 applies and before the completion of the trial, the
Trial Chamber may on its own motion and shall, at the request of the Prosecutor or
the accused, hold a further hearing to hear any additional evidence or submissions
relevant to the sentence, in accordance with the Rules of Procedure and Evidence.

3. Where paragraph 2 applies, any representations under article 75 shall be
heard during the further hearing referred to in paragraph 2 and, if necessary, during
any additional hearing.

4. The sentence shall be pronounced in public and, wherever possible, in the
presence of the accused.
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PART 7. PENALTIES

Article 77
APPLICABLE PENALTIES

1. Subject to article 110, the Court may impose one of the following penalties
on a person convicted of a crime under article 5 of this Statute:

(a) Imprisonment for a specified number of years, which may not exceed a
maximum of 30 years; or

(b) A term of life imprisonment when justified by the extreme gravity of the
crime and the individual circumstances of the convicted person.

2. In addition to imprisonment, the Court may order:

(a) A fine under the criteria provided for in the Rules of Procedure and Evi-
dence;

(b) A forfeiture of proceeds, property and assets derived directly or indirectly
from that crime, without prejudice to the rights of bona fide third parties.

Article 78
DETERMINATION OF THE SENTENCE

1. In determining the sentence, the Court shall, in accordance with the Rules
of Procedure and Evidence, take into account such factors as the gravity of the crime
and the individual circumstances of the convicted person.

2. In imposing a sentence of imprisonment, the Court shall deduct the time,
if any, previously spent in detention in accordance with an order of the Court. The
Court may deduct any time otherwise spent in detention in connection with conduct
underlying the crime.

3. When a person has been convicted of more than one crime, the Court shall
pronounce a sentence for each crime and a joint sentence specifying the total period
of imprisonment. This period shall be no less than the highest individual sentence
pronounced and shall not exceed 30 years imprisonment or a sentence of life impris-
onment in conformity with article 77, paragraph 1 (b).

Article 79
TRUST FUND

1. A Trust Fund shall be established by decision of the Assembly of States
Parties for the benefit of victims of crimes within the jurisdiction of the Court, and
of the families of such victims.

2. The Court may order money and other property collected through fines or
forfeiture to be transferred, by order of the Court, to the Trust Fund.

3. The Trust Fund shall be managed according to criteria to be determined by
the Assembly of States Parties.

Article 80

NON-PREJUDICE TO NATIONAL APPLICATION OF PENALTIES
AND NATIONAL LAWS

Nothing in this Part of the Statute affects the application by States of penal-
ties prescribed by their national law, nor the law of States which do not provide for
penalties prescribed in this Part.

338



PART 8. APPEAL AND REVISION

Article 81

APPEAL AGAINST DECISION OF ACQUITTAL OR CONVICTION
OR AGAINST SENTENCE

1. A decision under article 74 may be appealed in accordance with the Rules
of Procedure and Evidence as follows:

(a) The Prosecutor may make an appeal on any of the following grounds:

(1) Procedural error,

(i1)  Error of fact, or

(iii)  Error of law;

(b) The convicted person or the Prosecutor on that person’s behalf may make
an appeal on any of the following grounds:

(i) Procedural error,

(i1) Error of fact,

(i)  Error of law, or

(iv) Any other ground that affects the fairness or reliability of the proceed-

ings or decision.

2. (a) A sentence may be appealed, in accordance with the Rules of Pro-
cedure and Evidence, by the Prosecutor or the convicted person on the ground of
disproportion between the crime and the sentence;

(b) Ifonan appeal against sentence the Court considers that there are grounds
on which the conviction might be set aside, wholly or in part, it may invite the Pros-
ecutor and the convicted person to submit grounds under article 81, paragraph 1 (a)
or (b), and may render a decision on conviction in accordance with article 83;

(¢) The same procedure applies when the Court, on an appeal against convic-
tion only, considers that there are grounds to reduce the sentence under paragraph
2 (a).

3. (a) Unless the Trial Chamber orders otherwise, a convicted person shall
remain in custody pending an appeal;

(b) When a convicted person’s time in custody exceeds the sentence of im-
prisonment imposed, that person shall be released, except that if the Prosecutor is
also appealing, the release may be subject to the conditions under subparagraph (c¢)
below;

(¢) In case of an acquittal, the accused shall be released immediately, subject
to the following:

(i) Under exceptional circumstances, and having regard, inter alia, to the con-
crete risk of flight, the seriousness of the offence charged and the prob-
ability of success on appeal, the Trial Chamber, at the request of the
Prosecutor, may maintain the detention of the person pending appeal;

(i) A decision by the Trial Chamber under subparagraph (c) (i) may be ap-

pealed in accordance with the Rules of Procedure and Evidence.

4. Subject to the provisions of paragraph 3 (a) and (), execution of the deci-
sion or sentence shall be suspended during the period allowed for appeal and for the
duration of the appeal proceedings.
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Article 82
APPEAL AGAINST OTHER DECISIONS

1. Either party may appeal any of the following decisions in accordance with
the Rules of Procedure and Evidence:

(a) A decision with respect to jurisdiction or admissibility;

(b) A decision granting or denying release of the person being investigated
or prosecuted;

(¢) A decision of the Pre-Trial Chamber to act on its own initiative under
article 56, paragraph 3;

(d) A decision that involves an issue that would significantly affect the fair
and expeditious conduct of the proceedings or the outcome of the trial, and for
which, in the opinion of the Pre-Trial or Trial Chamber, an immediate resolution by
the Appeals Chamber may materially advance the proceedings.

2. A decision of the Pre-Trial Chamber under article 57, paragraph 3 (d), may
be appealed against by the State concerned or by the Prosecutor, with the leave of
the Pre-Trial Chamber. The appeal shall be heard on an expedited basis.

3. An appeal shall not of itself have suspensive effect unless the Appeals
Chamber so orders, upon request, in accordance with the Rules of Procedure and
Evidence.

4. A legal representative of the victims, the convicted person or a bona fide
owner of property adversely affected by an order under article 73 may appeal against
the order for reparations, as provided in the Rules of Procedure and Evidence.

Article 83
PROCEEDINGS ON APPEAL

1. For the purposes of proceedings under article 81 and this article, the Ap-
peals Chamber shall have all the powers of the Trial Chamber.

2. If the Appeals Chamber finds that the proceedings appealed from were
unfair in a way that affected the reliability of the decision or sentence, or that the
decision or sentence appealed from was materially affected by error of fact or law
or procedural error, it may:

(a) Reverse or amend the decision or sentence; or
(b) Order a new trial before a different Trial Chamber.

For these purposes, the Appeals Chamber may remand a factual issue to the original
Trial Chamber for it to determine the issue and to report back accordingly, or may
itself call evidence to determine the issue. When the decision or sentence has been
appealed only by the person convicted, or the Prosecutor on that person’s behalf, it
cannot be amended to his or her detriment.

3. Ifin an appeal against sentence the Appeals Chamber finds that the sen-
tence is disproportionate to the crime, it may vary the sentence in accordance with
Part 7.

4. The judgement of the Appeals Chamber shall be taken by a majority of the
judges and shall be delivered in open court. The judgement shall state the reasons
on which it is based. When there is no unanimity, the judgement of the Appeals
Chamber shall contain the views of the majority and the minority, but a judge may
deliver a separate or dissenting opinion on a question of law.
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5. The Appeals Chamber may deliver its judgement in the absence of the
person acquitted or convicted.

Article 84
REVISION OF CONVICTION OR SENTENCE

1. The convicted person or, after death, spouses, children, parents or one per-
son alive at the time of the accused’s death who has been given express written in-
structions from the accused to bring such a claim, or the Prosecutor on the person’s
behalf, may apply to the Appeals Chamber to revise the final judgement of convic-
tion or sentence on the grounds that:

(a) New evidence has been discovered that:

(i) Was not available at the time of trial, and such unavailability was not
wholly or partially attributable to the party making application; and

(i) Is sufficiently important that had it been proved at trial it would have
been likely to have resulted in a different verdict;

(b) TIthas been newly discovered that decisive evidence, taken into account at
trial and upon which the conviction depends, was false, forged or falsified;

(¢) One or more of the judges who participated in conviction or confirmation
of the charges has committed, in that case, an act of serious misconduct or serious
breach of duty of sufficient gravity to justify the removal of that judge or those
judges from office under article 46.

2. The Appeals Chamber shall reject the application if it considers it to be un-
founded. If it determines that the application is meritorious, it may, as appropriate:

(a) Reconvene the original Trial Chamber;
(b) Constitute a new Trial Chamber; or
(¢) Retain jurisdiction over the matter,

with a view to, after hearing the parties in the manner set forth in the Rules of Pro-
cedure and Evidence, arriving at a determination on whether the judgement should
be revised.

Article 85
COMPENSATION TO AN ARRESTED OR CONVICTED PERSON

1. Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation.

2. When a person has by a final decision been convicted of a criminal offence,
and when subsequently his or her conviction has been reversed on the ground that a
new or newly discovered fact shows conclusively that there has been a miscarriage
of justice, the person who has suffered punishment as a result of such conviction
shall be compensated according to law, unless it is proved that the non-disclosure of
the unknown fact in time is wholly or partly attributable to him or her.

3. In exceptional circumstances, where the Court finds conclusive facts
showing that there has been a grave and manifest miscarriage of justice, it may in
its discretion award compensation, according to the criteria provided in the Rules of
Procedure and Evidence, to a person who has been released from detention follow-
ing a final decision of acquittal or a termination of the proceedings for that reason.
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PART 9. INTERNATIONAL COOPERATION AND
JUDICIAL ASSISTANCE

Article 86
GENERAL OBLIGATION TO COOPERATE

States Parties shall, in accordance with the provisions of this Statute, cooperate
fully with the Court in its investigation and prosecution of crimes within the juris-
diction of the Court.

Article 87
REQUESTS FOR COOPERATION: GENERAL PROVISIONS

1. (a) The Court shall have the authority to make requests to States Parties
for cooperation. The requests shall be transmitted through the diplomatic channel
or any other appropriate channel as may be designated by each State Party upon
ratification, acceptance, approval or accession.

Subsequent changes to the designation shall be made by each State Party in
accordance with the Rules of Procedure and Evidence.

(b) When appropriate, without prejudice to the provisions of subparagraph (a),
requests may also be transmitted through the International Criminal Police Organ-
ization or any appropriate regional organization.

2. Requests for cooperation and any documents supporting the request shall
either be in or be accompanied by a translation into an official language of the re-
quested State or in one of the working languages of the Court, in accordance with
the choice made by that State upon ratification, acceptance, approval or accession.

Subsequent changes to this choice shall be made in accordance with the Rules
of Procedure and Evidence.

3. The requested State shall keep confidential a request for cooperation and
any documents supporting the request, except to the extent that the disclosure is
necessary for execution of the request.

4. In relation to any request for assistance presented under Part 9, the Court
may take such measures, including measures related to the protection of informa-
tion, as may be necessary to ensure the safety or physical or psychological well-
being of any victims, potential witnesses and their families. The Court may request
that any information that is made available under Part 9 shall be provided and han-
dled in a manner that protects the safety and physical or psychological well-being of
any victims, potential witnesses and their families.

5. The Court may invite any State not party to this Statute to provide assist-
ance under this Part on the basis of an ad hoc arrangement, an agreement with such
State or any other appropriate basis.

Where a State not party to this Statute, which has entered into an ad hoc ar-
rangement or an agreement with the Court, fails to cooperate with requests pursuant
to any such arrangement or agreement, the Court may so inform the Assembly of
States Parties or, where the Security Council referred the matter to the Court, the
Security Council.

6. The Court may ask any intergovernmental organization to provide infor-
mation or documents. The Court may also ask for other forms of cooperation and
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assistance which may be agreed upon with such an organization and which are in
accordance with its competence or mandate.

7. Where a State Party fails to comply with a request to cooperate by the
Court contrary to the provisions of this Statute, thereby preventing the Court from
exercising its functions and powers under this Statute, the Court may make a finding
to that effect and refer the matter to the Assembly of States Parties or, where the
Security Council referred the matter to the Court, to the Security Council.

Article 88
AVAILABILITY OF PROCEDURES UNDER NATIONAL LAW

States Parties shall ensure that there are procedures available under their na-
tional law for all of the forms of cooperation which are specified under this Part.

Article 89
SURRENDER OF PERSONS TO THE COURT

1. The Court may transmit a request for the arrest and surrender of a person,
together with the material supporting the request outlined in article 91, to any State
on the territory of which that person may be found and shall request the cooperation
of that State in the arrest and surrender of such a person. States Parties shall, in ac-
cordance with the provisions of this Part and the procedure under their national law,
comply with requests for arrest and surrender.

2. Where the person sought for surrender brings a challenge before a national
court on the basis of the principle of ne bis in idem as provided in article 20, the
requested State shall immediately consult with the Court to determine if there has
been a relevant ruling on admissibility. If the case is admissible, the requested State
shall proceed with the execution of the request. If an admissibility ruling is pending,
the requested State may postpone the execution of the request for surrender of the
person until the Court makes a determination on admissibility.

3. (a) A State Party shall authorize, in accordance with its national proce-
dural law, transportation through its territory of a person being surrendered to the
Court by another State, except where transit through that State would impede or
delay the surrender.

(b) A request by the Court for transit shall be transmitted in accordance with
article 87. The request for transit shall contain:

(1) A description of the person being transported;

(i) A brief statement of the facts of the case and their legal characterization;

and

(iii) The warrant for arrest and surrender.

(c¢) A person being transported shall be detained in custody during the period
of transit.

(d) No authorization is required if the person is transported by air and no
landing is scheduled on the territory of the transit State.

(e) If an unscheduled landing occurs on the territory of the transit State, that
State may require a request for transit from the Court as provided for in subpara-
graph (b). The transit State shall detain the person being transported until the request
for transit is received and the transit is effected; provided that detention for purposes
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of this subparagraph may not be extended beyond 96 hours from the unscheduled
landing unless the request is received within that time.

4. If the person sought is being proceeded against or is serving a sentence in
the requested State for a crime different from that for which surrender to the Court
is sought, the requested State, after making its decision to grant the request, shall
consult with the Court.

Article 90
COMPETING REQUESTS

1. A State Party which receives a request from the Court for the surrender of
a person under article 89 shall, if it also receives a request from any other State for
the extradition of the same person for the same conduct which forms the basis of
the crime for which the Court seeks the person’s surrender, notify the Court and the
requesting State of that fact.

2. Where the requesting State is a State Party, the requested State shall give
priority to the request from the Court if:

(a) The Court has, pursuant to articles 18 and 19, made a determination that
the case in respect of which surrender is sought is admissible and that determination
takes into account the investigation or prosecution conducted by the requesting State
in respect of its request for extradition; or

(b) The Court makes the determination described in subparagraph (a), pursu-
ant to the requested State’s notification under paragraph 1.

3. Where a determination under paragraph 2 (a) has not been made, the re-
quested State may at its discretion, pending the determination of the Court under
paragraph 2 (b), proceed to deal with the request for extradition from the requesting
State but shall not extradite the person until the Court has determined that the case is
inadmissible. The Court’s determination shall be made on an expedited basis.

4. If the requesting State is a State not Party to this Statute the requested
State, if it is not under an international obligation to extradite the person to the re-
questing State, shall give priority to the request for surrender from the Court, if the
Court has determined that the case is admissible.

5. Where a case under paragraph 4 has not been determined to be admissible
by the Court, the requested State may, at its discretion, proceed to deal with the
request for extradition from the requesting State.

6. In cases where paragraph 4 applies except that the requested State is under
an existing international obligation to extradite the person to the requesting State
not Party to this Statute, the requested State shall determine whether to surrender
the person to the Court or extradite the person to the requesting State. In making its
decision, the requested State shall consider all the relevant factors, including but not
limited to:

(a) The respective dates of the requests;

(b) The interests of the requesting State including, where relevant, whether
the crime was committed in its territory and the nationality of the victims and of the
person sought; and

(¢) The possibility of subsequent surrender between the Court and the re-
questing State.
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7. Where a State Party which receives a request from the Court for the sur-
render of a person also receives a request from any State for the extradition of the
same person for conduct other than that which constitutes the crime for which the
Court seeks the person’s surrender:

(a) The requested State shall, if it is not under an existing international ob-
ligation to extradite the person to the requesting State, give priority to the request
from the Court;

(b) The requested State shall, if it is under an existing international obliga-
tion to extradite the person to the requesting State, determine whether to surrender
the person to the Court or extradite the person to the requesting State. In making its
decision, the requested State shall consider all the relevant factors, including but not
limited to those set out in paragraph 6, but shall give special consideration to the
relative nature and gravity of the conduct in question.

8. Where pursuant to a notification under this article, the Court has deter-
mined a case to be inadmissible, and subsequently extradition to the requesting State
is refused, the requested State shall notify the Court of this decision.

Article 91
CONTENTS OF REQUEST FOR ARREST AND SURRENDER

1. Arequest for arrest and surrender shall be made in writing. In urgent cases,
a request may be made by any medium capable of delivering a written record, pro-
vided that the request shall be confirmed through the channel provided for in article
87, paragraph 1 (a).

2. In the case of a request for the arrest and surrender of a person for whom
a warrant of arrest has been issued by the Pre-Trial Chamber under article 58, the
request shall contain or be supported by:

(a) Information describing the person sought, sufficient to identify the per-
son, and information as to that person’s probable location;

(b) A copy of the warrant of arrest; and

(¢) Such documents, statements or information as may be necessary to meet
the requirements for the surrender process in the requested State, except that those
requirements should not be more burdensome than those applicable to requests for
extradition pursuant to treaties or arrangements between the requested State and
other States and should, if possible, be less burdensome, taking into account the
distinct nature of the Court.

3. In the case of a request for the arrest and surrender of a person already
convicted, the request shall contain or be supported by:

(a) A copy of any warrant of arrest for that person;
(b) A copy of the judgement of conviction;

(¢) Information to demonstrate that the person sought is the one referred to in
the judgement of conviction; and

(d) If the person sought has been sentenced, a copy of the sentence imposed
and, in the case of a sentence for imprisonment, a statement of any time already
served and the time remaining to be served.

4. Upon the request of the Court, a State Party shall consult with the Court,
either generally or with respect to a specific matter, regarding any requirements un-
der its national law that may apply under paragraph 2 (c¢). During the consultations,
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the State Party shall advise the Court of the specific requirements of its national
law.

Article 92
PROVISIONAL ARREST
1. In urgent cases, the Court may request the provisional arrest of the person

sought, pending presentation of the request for surrender and the documents sup-
porting the request as specified in article 91.

2. The request for provisional arrest shall be made by any medium capable of
delivering a written record and shall contain:

(a) Information describing the person sought, sufficient to identify the per-
son, and information as to that person’s probable location;

(b) A concise statement of the crimes for which the person’s arrest is sought
and of the facts which are alleged to constitute those crimes, including, where pos-
sible, the date and location of the crime;

(c) A statement of the existence of a warrant of arrest or a judgement of con-
viction against the person sought; and

(d) A statement that a request for surrender of the person sought will follow.

3. A person who is provisionally arrested may be released from custody if the
requested State has not received the request for surrender and the documents sup-
porting the request as specified in article 91 within the time limits specified in the
Rules of Procedure and Evidence. However, the person may consent to surrender
before the expiration of this period if permitted by the law of the requested State. In
such a case, the requested State shall proceed to surrender the person to the Court
as soon as possible.

4. The fact that the person sought has been released from custody pursuant
to paragraph 3 shall not prejudice the subsequent arrest and surrender of that person
if the request for surrender and the documents supporting the request are delivered
at a later date.

Article 93
OTHER FORMS OF COOPERATION
1. States Parties shall, in accordance with the provisions of this Part and un-

der procedures of national law, comply with requests by the Court to provide the
following assistance in relation to investigations or prosecutions:

(a) The identification and whereabouts of persons or the location of items;

(b) The taking of evidence, including testimony under oath, and the produc-
tion of evidence, including expert opinions and reports necessary to the Court;

(c¢) The questioning of any person being investigated or prosecuted;
(d) The service of documents, including judicial documents;

(e) Facilitating the voluntary appearance of persons as witnesses or experts
before the Court;

(f) The temporary transfer of persons as provided in paragraph 7;

(g) The examination of places or sites, including the exhumation and exami-
nation of grave sites;
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(h) The execution of searches and seizures;

(i) The provision of records and documents, including official records and
documents;

() The protection of victims and witnesses and the preservation of evi-
dence;

(k) The identification, tracing and freezing or seizure of proceeds, property
and assets and instrumentalities of crimes for the purpose of eventual forfeiture,
without prejudice to the rights of bona fide third parties; and

(I) Any other type of assistance which is not prohibited by the law of the re-
quested State, with a view to facilitating the investigation and prosecution of crimes
within the jurisdiction of the Court.

2. The Court shall have the authority to provide an assurance to a witness or
an expert appearing before the Court that he or she will not be prosecuted, detained
or subjected to any restriction of personal freedom by the Court in respect of any act
or omission that preceded the departure of that person from the requested State.

3. Where execution of a particular measure of assistance, detailed in a request
presented under paragraph 1, is prohibited in the requested State on the basis of an
existing fundamental legal principle of general application, the requested State shall
promptly consult with the Court to try to resolve the matter. In the consultations,
consideration should be given to whether the assistance can be rendered in another
manner or subject to conditions. If after consultations the matter cannot be resolved,
the Court shall modify the request as necessary.

4. In accordance with article 72, a State Party may deny a request for assist-
ance, in whole or in part, only if the request concerns the production of any docu-
ments or disclosure of evidence which relates to its national security.

5. Before denying a request for assistance under paragraph 1 (1), the requested
State shall consider whether the assistance can be provided subject to specified con-
ditions, or whether the assistance can be provided at a later date or in an alternative
manner, provided that if the Court or the Prosecutor accepts the assistance subject to
conditions, the Court of the Prosecutor shall abide by them.

6. Ifarequest for assistance is denied, the requested State Party shall promptly
inform the Court or the Prosecutor of the reasons for such denial.

7. (a) The Court may request the temporary transfer of a person in custody
for purposes of identification or for obtaining testimony or other assistance. The
person may be transferred if the following conditions are fulfilled:

(i) The person freely gives his or her informed consent to the transfer; and

(i) The requested State agrees to the transfer, subject to such conditions as

that State and the Court may agree.

(b) The person being transferred shall remain in custody. When the purposes
of the transfer have been fulfilled, the Court shall return the person without delay to
the requested State.

8. (a) The Court shall ensure the confidentiality of documents and infor-
mation, except as required for the investigation and proceedings described in the
request.

(b) The requested State may, when necessary, transmit documents or infor-
mation to the Prosecutor on a confidential basis. The Prosecutor may then use them
solely for the purpose of generating new evidence.
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(c¢) The requested State may, on its own motion or at the request of the Pros-
ecutor, subsequently consent to the disclosure of such documents or information.
They may then be used as evidence pursuant to the provisions of Parts 5 and 6 and
in accordance with the Rules of Procedure and Evidence.

9. (a) (i) Intheeventthata State Party receives competing requests, other
than for surrender or extradition, from the Court and from another State
pursuant to an international obligation, the State Party shall endeavour,
in consultation with the Court and the other State, to meet both requests,
if necessary by postponing or attaching conditions to one or the other
request.

(i1) Failing that, competing requests shall be resolved in accordance with
the principles established in article 90.

(b) Where, however, the request from the Court concerns information, prop-
erty or persons which are subject to the control of a third State or an international
organization by virtue of an international agreement, the requested States shall so
inform the Court and the Court shall direct its request to the third State or interna-
tional organization.

10. (a) The Court may, upon request, cooperate with and provide assistance
to a State Party conducting an investigation into or trial in respect of conduct which
constitutes a crime within the jurisdiction of the Court or which constitutes a serious
crime under the national law of the requesting State.

(b) (i) The assistance provided under subparagraph () shall include, inter alia:

a. The transmission of statements, documents or other types of evi-
dence obtained in the course of an investigation or a trial conducted
by the Court; and

b. The questioning of any person detained by order of the Court;
(i) In the case of assistance under subparagraph () (i) b:

a. Ifthe documents or other types of evidence have been obtained with
the assistance of a State, such transmission shall require the consent
of that State;

b. If the statements, documents or other types of evidence have been
provided by a witness or expert, such transmission shall be subject
to the provisions of article 68.

(¢) The Court may, under the conditions set out in this paragraph, grant a
request for assistance under this paragraph from a State which is not a Party to the
Statute.

Article 94

POSTPONEMENT OF EXECUTION OF A REQUEST IN RESPECT
OF ONGOING INVESTIGATION OR PROSECUTION

1. If the immediate execution of a request would interfere with an ongoing
investigation or prosecution of a case different from that to which the request relates,
the requested State may postpone the execution of the request for a period of time
agreed upon with the Court. However, the postponement shall be no longer than
is necessary to complete the relevant investigation or prosecution in the requested
State. Before making a decision to postpone, the requested State should consider
whether the assistance may be immediately provided subject to certain conditions.

348



2. If a decision to postpone is taken pursuant to paragraph 1, the Prosecutor
may, however, seek measures to preserve evidence, pursuant to article 93, paragraph

1 (j).
Article 95

POSTPONEMENT OF EXECUTION OF A REQUEST IN RESPECT OF AN
ADMISSIBILITY CHALLENGE

Without prejudice to article 53, paragraph 2, where there is an admissibility
challenge under consideration by the Court pursuant to articles 18 or 19, the requested
State may postpone the execution of a request under this Part pending a determina-
tion by the Court, unless the Court has specifically ordered that the Prosecutor may
pursue the collection of such evidence pursuant to articles 18 or 19.

Article 96

CONTENTS OF REQUEST FOR OTHER FORMS OF ASSISTANCE
UNDER ARTICLE 93

1. A request for other forms of assistance referred to in article 93 shall be
made in writing. In urgent cases, a request may be made by any medium capable of
delivering a written record, provided that the request shall be confirmed through the
channel provided for in article 87, paragraph 1 ().

2. The request shall, as applicable, contain or be supported by the following:

(a) A concise statement of the purpose of the request and the assistance
sought, including the legal basis and the grounds for the request;

(b) As much detailed information as possible about the location or identifica-
tion of any person or place that must be found or identified in order for the assistance
sought to be provided;

(c¢) A concise statement of the essential facts underlying the request;

(d) The reasons for and details of any procedure or requirement to be fol-
lowed,

(e) Such information as may be required under the law of the requested State
in order to execute the request; and

(/) Any other information relevant in order for the assistance sought to be
provided.

3. Upon the request of the Court, a State Party shall consult with the Court,
either generally or with respect to a specific matter, regarding any requirements un-
der its national law that may apply under paragraph 2 (e). During the consultations,
the State Party shall advise the Court of the specific requirements of its national
law.

4. The provisions of this article shall, where applicable, also apply in respect
of a request for assistance made to the Court.

Article 97
CONSULTATIONS

Where a State Party receives a request under this Part in relation to which it
identifies problems which may impede or prevent the execution of the request, that
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State shall consult with the Court without delay in order to resolve the matter. Such
problems may include, inter alia:

(a) Insufficient information to execute the request;

(b) In the case of a request for surrender, the fact that despite best efforts,
the person sought cannot be located or that the investigation conducted has deter-
mined that the person in the custodial State is clearly not the person named in the
warrant; or

(¢) The fact that execution of the request in its current form would require the
requested State to breach a pre-existing treaty obligation undertaken with respect to
another State.

Article 98

COOPERATION WITH RESPECT TO WAIVER OF IMMUNITY
AND CONSENT TO SURRENDER

1. The Court may not proceed with a request for surrender or assistance
which would require the requested State to act inconsistently with its obligations
under international law with respect to the State or diplomatic immunity of a person
or property of a third State, unless the Court can first obtain the cooperation of that
third State for the waiver of the immunity.

2. The Court may not proceed with a request for surrender which would re-
quire the requested State to act inconsistently with its obligations under international
agreements pursuant to which the consent of a sending State is required to surrender
a person of that State to the Court, unless the Court can first obtain the cooperation
of the sending State for the giving of consent for the surrender.

Article 99
EXECUTION OF REQUESTS UNDER ARTICLES 93 AND 96

1. Requests for assistance shall be executed in accordance with the relevant
procedure under the law of the requested State and, unless prohibited by such law,
in the manner specified in the request, including following any procedure outlined
therein or permitting persons specified in the request to be present at and assist in
the execution process.

2. In the case of an urgent request, the documents or evidence produced in
response shall, at the request of the Court, be sent urgently.

3. Replies from the requested State shall be transmitted in their original lan-
guage and form.

4. Without prejudice to other articles in this Part, where it is necessary for the
successful execution of a request which can be executed without any compulsory
measures, including specifically the interview of or taking evidence from a person
on a voluntary basis, including doing so without the presence of the authorities of
the requested State Party if it is essential for the request to be executed, and the ex-
amination without modification of a public site or other public place, the Prosecutor
may execute such request directly on the territory of a State as follows:

(a) When the State Party requested is a State on the territory of which the
crime is alleged to have been committed, and there has been a determination of
admissibility pursuant to articles 18 or 19, the Prosecutor may directly execute such
request following all possible consultations with the requested State Party;
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(b) In other cases, the Prosecutor may execute such request following con-
sultations with the requested State Party and subject to any reasonable conditions or
concerns raised by that State Party. Where the requested State Party identifies prob-
lems with the execution of a request pursuant to this subparagraph it shall, without
delay, consult with the Court to resolve the matter.

5. Provisions allowing a person heard or examined by the Court under article
72 to invoke restrictions designed to prevent disclosure of confidential information
connected with national defence or security shall also apply to the execution of
requests for assistance under this article.

Article 100
COSTS

1. The ordinary costs for execution of requests in the territory of the requested
State shall be borne by that State, except for the following, which shall be borne by
the Court:

(a) Costs associated with the travel and security of witnesses and experts or
the transfer under article 93 of persons in custody;

(b) Costs of translation, interpretation and transcription;

(c¢) Travel and subsistence costs of the judges, the Prosecutor, the Deputy
Prosecutors, the Registrar, the Deputy Registrar and staff of any organ of the Court;

(d) Costs of any expert opinion or report requested by the Court;

(e) Costs associated with the transport of a person being surrendered to the
Court by a custodial State; and

(f) Following consultations, any extraordinary costs that may result from the
execution of a request.

2. The provisions of paragraph 1 shall, as appropriate, apply to requests from
States Parties to the Court. In that case, the Court shall bear the ordinary costs of
execution.

Article 101
RULE OF SPECIALITY

1. A person surrendered to the Court under this Statute shall not be proceeded

against, punished or detained for any conduct committed prior to surrender, other

than the conduct or course of conduct which forms the basis of the crimes for which
that person has been surrendered.

2. The Court may request a waiver of the requirements of paragraph 1 from
the State which surrendered the person to the Court and, if necessary, the Court shall
provide additional information in accordance with article 91. States Parties shall
have the authority to provide a waiver to the Court and should endeavour to do so.

Article 102

USE OF TERMS

For the purposes of this Statute:

(a) “surrender” means the delivering up of a person by a State to the Court,
pursuant to this Statute;
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(b) “‘extradition” means the delivering up of a person by one State to another
as provided by treaty, convention or national legislation.

PART 10. ENFORCEMENT

Article 103
ROLE OF STATES IN ENFORCEMENT OF SENTENCES OF IMPRISONMENT

1. (a) A sentence of imprisonment shall be served in a State designated by
the Court from a list of States which have indicated to the Court their willingness to
accept sentenced persons.

(b) At the time of declaring its willingness to accept sentenced persons, a
State may attach conditions to its acceptance as agreed by the Court and in accord-
ance with this Part.

(c¢) A State designated in a particular case shall promptly inform the Court
whether it accepts the Court’s designation.

2. (a) The State of enforcement shall notify the Court of any circumstances,
including the exercise of any conditions agreed under paragraph 1, which could
materially affect the terms or extent of the imprisonment. The Court shall be given
at least 45 days’ notice of any such known or foreseeable circumstances. During this
period, the State of enforcement shall take no action that might prejudice its obliga-
tions under article 110.

(b) Where the Court cannot agree to the circumstances referred to in subpara-
graph (a), it shall notify the State of enforcement and proceed in accordance with
article 104, paragraph 1.

3. In exercising its discretion to make a designation under paragraph 1, the
Court shall take into account the following:

(a) The principle that States Parties should share the responsibility for en-
forcing sentences of imprisonment, in accordance with principles of equitable dis-
tribution, as provided in the Rules of Procedure and Evidence;

(b) The application of widely accepted international treaty standards govern-
ing the treatment of prisoners;

(¢) The views of the sentenced person; and

(d) The nationality of the sentenced person;

(e) Such other factors regarding the circumstances of the crime or the person
sentenced, or the effective enforcement of the sentence, as may be appropriate in
designating the State of enforcement.

4. Ifno State is designated under paragraph 1, the sentence of imprisonment
shall be served in a prison facility made available by the host State, in accordance
with the conditions set out in the headquarters agreement referred to in article 3,
paragraph 2. In such a case, the costs arising out of the enforcement of a sentence of
imprisonment shall be borne by the Court.

Article 104
CHANGE IN DESIGNATION OF STATE OF ENFORCEMENT

1. The Court may, at any time, decide to transfer a sentenced person to a
prison of another State.
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2. A sentenced person may, at any time, apply to the Court to be transferred
from the State of enforcement.

Article 105
ENFORCEMENT OF THE SENTENCE

1. Subject to conditions which a State may have specified in accordance with
article 103, paragraph 1 (b), the sentence of imprisonment shall be binding on the
States Parties, which shall in no case modify it.

2. The Court alone shall have the right to decide any application for appeal
and revision. The State of enforcement shall not impede the making of any such ap-
plication by a sentenced person.

Article 106

SUPERVISION OF ENFORCEMENT OF SENTENCES AND CONDITIONS
OF IMPRISONMENT

1. The enforcement of a sentence of imprisonment shall be subject to the
supervision of the Court and shall be consistent with widely accepted international
treaty standards governing treatment of prisoners.

2. The conditions of imprisonment shall be governed by the law of the State
of enforcement and shall be consistent with widely accepted international treaty
standards governing treatment of prisoners; in no case shall such conditions be more
or less favourable than those available to prisoners convicted of similar offences in
the State of enforcement.

3. Communications between a sentenced person and the Court shall be un-
impeded and confidential.

Article 107
TRANSFER OF THE PERSON UPON COMPLETION OF SENTENCE

1. Following completion of the sentence, a person who is not a national of the
State of enforcement may, in accordance with the law of the State of enforcement,
be transferred to a State which is obliged to receive him or her, or to another State
which agrees to receive him or her, taking into account any wishes of the person to
be transferred to that State, unless the State of enforcement authorizes the person to
remain in its territory.

2. If no State bears the costs arising out of transferring the person to another
State pursuant to paragraph 1, such costs shall be borne by the Court.

3. Subject to the provisions of article 108, the State of enforcement may also,
in accordance with its national law, extradite or otherwise surrender the person to
the State which has requested the extradition or surrender of the person for purposes
of trial or enforcement of a sentence.

Article 108
LIMITATION ON THE PROSECUTION OR PUNISHMENT OF OTHER OFFENCES

1. A sentenced person in the custody of the State of enforcement shall not be
subject to prosecution or punishment or to extradition to a third State for any con-
duct engaged in prior to that person’s delivery to the State of enforcement, unless
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such prosecution, punishment or extradition has been approved by the Court at the
request of the State of enforcement.

2. The Court shall decide the matter after having heard the views of the sen-
tenced person.

3. Paragraph 1 shall cease to apply if the sentenced person remains volunta-
rily for more than 30 days in the territory of the State of enforcement after having
served the full sentence imposed by the Court, or returns to the territory of that State
after having left it.

Article 109
ENFORCEMENT OF FINES AND FORFEITURE MEASURES

1. States Parties shall give effect to fines or forfeitures ordered by the Court
under Part 7, without prejudice to the rights of bona fide third parties, and in accord-
ance with the procedure of their national law.

2. If a State Party is unable to give effect to an order for forfeiture, it shall
take measures to recover the value of the proceeds, property or assets ordered by the
Court to be forfeited, without prejudice to the rights of bona fide third parties.

3. Property, or the proceeds of the sale of real property or, where appropri-
ate, the sale of other property, which is obtained by a State Party as a result of its
enforcement of a judgement of the Court shall be transferred to the Court.

Article 110
REVIEW BY THE COURT CONCERNING REDUCTION OF SENTENCE

1. The State of enforcement shall not release the person before expiry of the
sentence pronounced by the Court.

2. The Court alone shall have the right to decide any reduction of sentence,
and shall rule on the matter after having heard the person.

3. When the person has served two thirds of the sentence, or 25 years in the
case of life imprisonment, the Court shall review the sentence to determine whether
it should be reduced. Such a review shall not be conducted before that time.

4. In its review under paragraph 3, the Court may reduce the sentence if it
finds that one or more of the following factors are present:

(a) The early and continuing willingness of the person to cooperate with the
Court in its investigations and prosecutions;

(b) The voluntary assistance of the person in enabling the enforcement of the
judgements and orders of the Court in other cases, and in particular providing assist-
ance in locating assets subject to orders of fine, forfeiture or reparation which may
be used for the benefit of victims; or

(c¢) Other factors establishing a clear and significant change of circumstances
sufficient to justify the reduction of sentence, as provided in the Rules of Procedure
and Evidence.

5. If'the Court determines in its initial review under paragraph 3 that it is not
appropriate to reduce the sentence, it shall thereafter review the question of reduc-
tion of sentence at such intervals and applying such criteria as provided for in the
Rules of Procedure and Evidence.
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Article 111
ESCAPE

If a convicted person escapes from custody and flees the State of enforcement,
that State may, after consultation with the Court, request the person’s surrender
from the State in which the person is located pursuant to existing bilateral or mul-
tilateral arrangements, or may request that the Court seek the person’s surrender. It
may direct that the person be delivered to the State in which he or she was serving
the sentence or to another State designated by the Court.

PART 11. ASSEMBLY OF STATES PARTIES

Article 112
ASSEMBLY OF STATES PARTIES

1. An Assembly of States Parties to this Statute is hereby established. Each
State Party shall have one representative in the Assembly who may be accompanied
by alternates and advisers. Other States which have signed the Statute or the Final
Act may be observers in the Assembly.

2. The Assembly shall:

(a) Consider and adopt, as appropriate, recommendations of the Preparatory
Commission;

(b) Provide management oversight to the Presidency, the Prosecutor and the
Registrar regarding the administration of the Court;

(c¢) Consider the reports and activities of the Bureau established under para-
graph 3 and take appropriate action in regard thereto;

(d) Consider and decide the budget for the Court;

(e) Decide whether to alter, in accordance with article 36, the number of
judges;

(f) Consider pursuant to article 87, paragraphs 5 and 7, any question relating
to non-cooperation;

(g) Perform any other function consistent with this Statute or the Rules of
Procedure and Evidence.

3. (a) The Assembly shall have a Bureau consisting of a President, two
Vice-Presidents and 18 members elected by the Assembly for three-year terms.

(b) The Bureau shall have a representative character, taking into account, in
particular, equitable geographical distribution and the adequate representation of the
principal legal systems of the world.

(c¢) The Bureau shall meet as often as necessary, but at least once a year. It
shall assist the Assembly in the discharge of its responsibilities.

4. The Assembly may establish such subsidiary bodies as may be necessary,
including an independent oversight mechanism for inspection, evaluation and inves-
tigation of the Court, in order to enhance its efficiency and economy.

5. The President of the Court, the Prosecutor and the Registrar or their rep-
resentatives may participate, as appropriate, in meetings of the Assembly and of the
Bureau.
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6. The Assembly shall meet at the seat of the Court or at the Headquarters
of the United Nations once a year and, when circumstances so require, hold special
sessions. Except as otherwise specified in this Statute, special sessions shall be con-
vened by the Bureau on its own initiative or at the request of one third of the States
Parties.

7. Each State Party shall have one vote. Every effort shall be made to reach
decisions by consensus in the Assembly and in the Bureau. If consensus cannot be
reached, except as otherwise provided in the Statute:

(a) Decisions on matters of substance must be approved by a two-thirds ma-
jority of those present and voting provided that an absolute majority of States Parties
constitutes the quorum for voting;

(b) Decisions on matters of procedure shall be taken by a simple majority of
States Parties present and voting.

8. A State Party which is in arrears in the payment of its financial contribu-
tions towards the costs of the Court shall have no vote in the Assembly and in the
Bureau if the amount of its arrears equals or exceeds the amount of the contributions
due from it for the preceding two full years. The Assembly may, nevertheless, per-
mit such a State Party to vote in the Assembly and in the Bureau if it is satisfied that
the failure to pay is due to conditions beyond the control of the State Party.

9. The Assembly shall adopt its own rules of procedure.

10. The official and working languages of the Assembly shall be those of the
General Assembly of the United Nations.

PART 12. FINANCING

Article 113
FINANCIAL REGULATIONS
Except as otherwise specifically provided, all financial matters related to the
Court and the meetings of the Assembly of States Parties, including its Bureau and

subsidiary bodies, shall be governed by this Statute and the Financial Regulations
and Rules adopted by the Assembly of States Parties.

Article 114
PAYMENT OF EXPENSES

Expenses of the Court and the Assembly of States Parties, including its Bureau
and subsidiary bodies, shall be paid from the funds of the Court.

Article 115
FUNDS OF THE COURT AND OF THE ASSEMBLY OF STATES PARTIES
The expenses of the Court and the Assembly of States Parties, including its Bu-

reau and subsidiary bodies, as provided for in the budget decided by the Assembly
of States Parties, shall be provided by the following sources:

(a) Assessed contributions made by States Parties;

(b) Funds provided by the United Nations, subject to the approval of the Gen-
eral Assembly, in particular in relation to the expenses incurred due to referrals by
the Security Council.
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Article 116
VOLUNTARY CONTRIBUTIONS

Without prejudice to article 115, the Court may receive and utilize, as additional
funds, voluntary contributions from Governments, international organizations, indi-
viduals, corporations and other entities, in accordance with relevant criteria adopted
by the Assembly of States Parties.

Article 117
ASSESSMENT OF CONTRIBUTIONS

The contributions of States Parties shall be assessed in accordance with an
agreed scale of assessment, based on the scale adopted by the United Nations for its
regular budget and adjusted in accordance with the principles on which that scale
is based.

Article 118

ANNUAL AUDIT

The records, books and accounts of the Court, including its annual financial
statements, shall be audited annually by an independent auditor.

PART 13. FINAL CLAUSES

Article 119
SETTLEMENT OF DISPUTES
1. Any dispute concerning the judicial functions of the Court shall be settled
by the decision of the Court.

2. Any other dispute between two or more States Parties relating to the in-
terpretation or application of this Statute which is not settled through negotiations
within three months of their commencement shall be referred to the Assembly of
States Parties. The Assembly may itself seek to settle the dispute or make recom-
mendations on further means of settlement of the dispute, including referral to the
International Court of Justice in conformity with the Statute of that Court.

Article 120
RESERVATIONS

No reservations may be made to this Statute.

Article 121
AMENDMENTS
1. After the expiry of seven years from the entry into force of this Statute,
any State Party may propose amendments thereto. The text of any proposed amend-

ment shall be submitted to the Secretary-General of the United Nations, who shall
promptly circulate it to all States Parties.

2. No sooner than three months from the date of notification, the next As-
sembly of States Parties shall, by a majority of those present and voting, decide
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whether to take up the proposal. The Assembly may deal with the proposal directly
or convene a Review Conference if the issue involved so warrants.

3. The adoption of an amendment at a meeting of the Assembly of States Par-
ties or at a Review Conference on which consensus cannot be reached shall require
a two-thirds majority of States Parties.

4. Except as provided in paragraph 5, an amendment shall enter into force
for all States Parties one year after instruments of ratification or acceptance have
been deposited with the Secretary-General of the United Nations by seven-eighths
of them.

5. Any amendment to article 5 of this Statute shall enter into force for those
States Parties which have accepted the amendment one year after the deposit of
their instruments of ratification or acceptance. In respect of a State Party which has
not accepted the amendment, the Court shall not exercise its jurisdiction regarding
a crime covered by the amendment when committed by that State Party’s nationals
or on its territory.

6. If an amendment has been accepted by seven-eighths of States Parties in
accordance with paragraph 4, any State Party which has not accepted the amend-
ment may withdraw from the Statute with immediate effect, notwithstanding para-
graph 1 of article 127, but subject to paragraph 2 of article 127, by giving notice no
later than one year after the entry into force of such amendment.

7. The Secretary-General of the United Nations shall circulate to all States
Parties any amendment adopted at a meeting of the Assembly of States Parties or at
a Review Conference.

Article 122
AMENDMENTS TO PROVISIONS OF AN INSTITUTIONAL NATURE

1. Amendments to provisions of the Statute which are of an exclusively insti-
tutional nature, namely, article 35, article 36, paragraphs 8 and 9, article 37, article
38, article 39, paragraphs 1 (first two sentences), 2 and 4, article 42, paragraphs 4 to
9, article 43, paragraphs 2 and 3, and articles 44, 46, 47 and 49, may be proposed at
any time, notwithstanding article 121, paragraph 1, by any State Party. The text of
any proposed amendment shall be submitted to the Secretary-General of the United
Nations or such other person designated by the Assembly of States Parties who
shall promptly circulate it to all States Parties and to others participating in the As-
sembly.

2. Amendments under this article on which consensus cannot be reached
shall be adopted by the Assembly of States Parties or by a Review Conference, by a
two-thirds majority of States Parties. Such amendments shall enter into force for all
States Parties six months after their adoption by the Assembly or, as the case may
be, by the Conference.

Article 123
REVIEW OF THE STATUTE

1. Seven years after the entry into force of this Statute the Secretary-General
of the United Nations shall convene a Review Conference to consider any amend-
ments to this Statute. Such review may include, but is not limited to, the list of
crimes contained in article 5. The Conference shall be open to those participating in
the Assembly of States Parties and on the same conditions.
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2. Atany time thereafter, at the request of a State Party and for the purposes
set out in paragraph 1, the Secretary-General of the United Nations shall, upon ap-
proval by a majority of States Parties, convene a Review Conference.

3. The provisions of article 121, paragraphs 3 to 7, shall apply to the adop-
tion and entry into force of any amendment to the Statute considered at a Review
Conference.

Article 124
TRANSITIONAL PROVISION

Notwithstanding article 12, paragraph 1, a State, on becoming a party to this
Statute, may declare that, for a period of seven years after the entry into force of this
Statute for the State concerned, it does not accept the jurisdiction of the Court with
respect to the category of crimes referred to in article 8 when a crime is alleged to
have been committed by its nationals or on its territory. A declaration under this ar-
ticle may be withdrawn at any time. The provisions of this article shall be reviewed
at the Review Conference convened in accordance with article 123, paragraph 1.

Article 125
SIGNATURE, RATIFICATION, ACCEPTANCE, APPROVAL OR ACCESSION

1. This Statute shall be open for signature by all States in Rome, at the head-
quarters of the Food and Agriculture Organization of the United Nations, on 17
July 1998. Thereafter, it shall remain open for signature in Rome at the Ministry
of Foreign Affairs of Italy until 17 October 1998. After that date, the Statute shall
remain open for signature in New York, at United Nations Headquarters, until 31
December 2000.

2. This Statute is subject to ratification, acceptance or approval by signatory
States. Instruments of ratification, acceptance or approval shall be deposited with
the Secretary-General of the United Nations.

3. This Statute shall be open to accession by all States. Instruments of acces-
sion shall be deposited with the Secretary-General of the United Nations.

Article 126
ENTRY INTO FORCE

1. This Statute shall enter into force on the first day of the month after the
60th day following the date of the deposit of the 60th instrument of ratification, ac-
ceptance, approval or accession with the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the Statute
after the deposit of the 60th instrument of ratification, acceptance, approval or ac-
cession, the Statute shall enter into force on the first day of the month after the 60th
day following the deposit by such State of its instrument of ratification, acceptance,
approval or accession.

Article 127
WITHDRAWAL

1. A State Party may, by written notification addressed to the Secretary-
General of the United Nations, withdraw from this Statute. The withdrawal shall
take effect one year after the date of receipt of the notification, unless the notification
specifies a later date.
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2. A State shall not be discharged, by reason of its withdrawal, from the ob-
ligations arising from this Statute while it was a Party to the Statute, including any
financial obligations which may have accrued. Its withdrawal shall not affect any
cooperation with the Court in connection with criminal investigations and proceed-
ings in relation to which the withdrawing State had a duty to cooperate and which
were commenced prior to the date on which the withdrawal became effective, nor
shall it prejudice in any way the continued consideration of any matter which was
already under consideration by the Court prior to the date on which the withdrawal
became effective.

Article 128
AUTHENTIC TEXTS

The original of this Statute, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations, who shall send certified copies thereof to
all States.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their
respective Governments, have signed this Statute.

DONE at Rome, this 17th day of July 1998.

4. ROTTERDAM CONVENTION ON THE PRIOR INFORMED CON-
SENT PROCEDURE FOR CERTAIN HAZARDOUS CHEMICALS
AND PESTICIDES IN INTERNATIONAL TRADE.® DONE AT
ROTTERDAM ON 20 SEPTEMBER 1998’

The Parties to this Convention,

Aware of the harmful impact on human health and the environment from cer-
tain hazardous chemicals and pesticides in international trade,

Recalling the pertinent provisions of the Rio Declaration on Environment and
Development and chapter 19 of Agenda 21 on “Environmentally sound manage-
ment of toxic chemicals, including prevention of illegal international traffic in toxic
and dangerous products”,

Mindful of the work undertaken by the United Nations Environment Pro-
gramme (UNEP) and the Food and Agriculture Organization of the United Nations
(FAO) in the operation of the voluntary Prior Informed Consent procedure, as set
out in the UNEP Amended London Guidelines for the Exchange of Information on
Chemicals in International Trade (hereinafter referred to as the “Amended London
Guidelines”) and the FAO International Code of Conduct on the Distribution and
Use of Pesticides (hereinafter referred to as the “International Code of Conduct”),

Taking into account the circumstances and particular requirements of develop-
ing countries and countries with economies in transition, in particular the need to
strengthen national capabilities and capacities for the management of chemicals,
including transfer of technology, providing financial and technical assistance and
promoting cooperation among the Parties,
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Noting the specific needs of some countries for information on transit move-
ments,

Recognizing that good management practices for chemicals should be promoted
in all countries, taking into account, inter alia, the voluntary standards laid down in
the International Code of Conduct and the UNEP Code of Ethics on the International
Trade in Chemicals,

Desiring to ensure that hazardous chemicals that are exported from their terri-
tory are packaged and labelled in a manner that is adequately protective of human
health and the environment, consistent with the principles of the Amended London
Guidelines and the International Code of Conduct,

Recognizing that trade and environmental policies should be mutually support-
ive with a view to achieving sustainable development,

Emphasizing that nothing in this Convention shall be interpreted as implying
in any way a change in the rights and obligations of a Party under any existing inter-
national agreement applying to chemicals in international trade or to environmental
protection,

Understanding that the above recital is not intended to create a hierarchy be-
tween this Convention and other international agreements,

Determined to protect human health, including the health of consumers and
workers, and the environment against potentially harmful impacts from certain haz-
ardous chemicals and pesticides in international trade,

Have agreed as follows:

Article 1
OBIJECTIVE

The objective of this Convention is to promote shared responsibility and coop-
erative efforts among Parties in the international trade of certain hazardous chemi-
cals in order to protect human health and the environment from potential harm and to
contribute to their environmentally sound use, by facilitating information exchange
about their characteristics, by providing for a national decision-making process on
their import and export and by disseminating these decisions to Parties.

Article 2
DEFINITIONS

For the purposes of this Convention:

(a) “‘chemical” means a substance whether by itself or in a mixture or prepa-
ration and whether manufactured or obtained from nature, but does not include any
living organism. It consists of the following categories pesticide (including severely
hazardous pesticide formulations) and industrial;

(b) “banned chemical” means a chemical all uses of which within one or
more categories have been prohibited by final regulatory action, in order to protect
human health or the environment. It includes a chemical that has been refused ap-
proval for first-time use or has been withdrawn by industry either from the domestic
market or from further consideration in the domestic approval process and where
there is clear evidence that such action has been taken in order to protect human
health or the environment;
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(c¢) “severely restricted chemical” means a chemical virtually all use of which
within one or more categories has been prohibited by final regulatory action in or-
der to protect human health or the environment, but for which certain specific uses
remain allowed. It includes a chemical that has, for virtually all use, been refused
for approval or been withdrawn by industry either from the domestic market or from
further consideration in the domestic approval process, and where there is clear
evidence that such action has been taken in order to protect human health or the
environment;

(d) “severely hazardous pesticide formulation” means a chemical formulated
for pesticidal use that produces severe health or environmental effects observable
within a short period of time after single or multiple exposure, under conditions of
use;

(e) “final regulatory action” means an action taken by a Party, that does not
require subsequent regulatory action by that Party, the purpose of which is to ban or
severely restrict a chemical;

(f) “export” and “import” mean, in their respective connotations, the move-
ment of a chemical from one Party to another Party, but exclude mere transit opera-
tions;

(g) “Party” means a State or regional economic integration organization that
has consented to be bound by this Convention and for which the Convention is in
force;

(h) “regional economic integration organization” means an organization con-
stituted by sovereign States of a given region to which its member States have trans-
ferred competence in respect of matters governed by this Convention and which
has been duly authorized, in accordance with its internal procedures, to sign, ratify,
accept, approve or accede to this Convention;

(i) “Chemical Review Committee” means the subsidiary body referred to in
paragraph 6 of article 18.
Article 3
SCOPE OF THE CONVENTION

1. This Convention applies to:

(a) Banned or severely restricted chemicals;

(b) Severely hazardous pesticide formulations.
2. This Convention does not apply to:

(a) Narcotic drugs and psychotropic substances;
(b) Radioactive materials;

(c) Wastes;

(d) Chemical weapons;

(e) Pharmaceuticals, including human and veterinary drugs;
(f) Chemicals used as food additives;

(g) Food;

(h) Chemicals in quantities not likely to affect human health or the environ-
ment provided they are imported:

(i) For the purpose of research or analysis; or
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(i) By an individual for his or her own personal use in quantities reasonable
for such use.

Article 4
DESIGNATED NATIONAL AUTHORITIES

1. Each Party shall designate one or more national authorities that shall be
authorized to act on its behalf in the performance of the administrative functions
required by this Convention.

2. Each Party shall seek to ensure that such authority or authorities have suf-
ficient resources to perform their tasks effectively.

3. Each Party shall, no later than the date of the entry into force of this Con-
vention for it, notify the name and address of such authority or authorities to the
Secretariat. It shall forthwith notify the Secretariat of any changes in the name and
address of such authority or authorities.

4. The Secretariat shall forthwith inform the Parties of the notifications it
receives under paragraph 3.

Article 5
PROCEDURES FOR BANNED OR SEVERELY RESTRICTED CHEMICALS

1. Each Party that has adopted a final regulatory action shall notify the Secre-
tariat in writing of such action. Such notification shall be made as soon as possible,
and in any event no later than ninety days after the date on which the final regulatory
action has taken effect, and shall contain the information required by annex I, where
available.

2. Each Party shall, at the date of entry into force of this Convention for it,
notify the Secretariat in writing of its final regulatory actions in effect at that time,
except that each Party that has submitted notifications of final regulatory actions
under the Amended London Guidelines or the International Code of Conduct need
not resubmit those notifications.

3. The Secretariat shall, as soon as possible, and in any event no later than six
months after receipt of a notification under paragraphs 1 and 2, verify whether the
notification contains the information required by annex I. If the notification contains
the information required, the Secretariat shall forthwith forward to all Parties a sum-
mary of the information received. If the notification does not contain the information
required, it shall inform the notifying Party accordingly.

4. The Secretariat shall every six months communicate to the Parties a syn-
opsis of the information received pursuant to paragraphs 1 and 2, including informa-
tion regarding those notifications which do not contain all the information required
by annex I.

5. When the Secretariat has received at least one notification from each of
two Prior Informed Consent regions regarding a particular chemical that it has veri-
fied meets the requirements of annex I, it shall forward them to the Chemical
Review Committee. The composition of the Prior Informed Consent regions shall
be defined in a decision to be adopted by consensus at the first meeting of the Con-
ference of the Parties.

6. The Chemical Review Committee shall review the information provided
in such notifications and, in accordance with the criteria set out in annex II, recom-
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mend to the Conference of the Parties whether the chemical in question should be
made subject to the Prior Informed Consent procedure and, accordingly, be listed
in annex III.

Article 6
PROCEDURES FOR SEVERELY HAZARDOUS PESTICIDE FORMULATIONS

1. Any Party that is a developing country or a country with an economy in
transition and that is experiencing problems caused by a severely hazardous pesticide
formulation under conditions of use in its territory may propose to the Secretariat the
listing of the severely hazardous pesticide formulation in annex III. In developing
a proposal, the Party may draw upon technical expertise from any relevant source.
The proposal shall contain the information required by part 1 of annex IV.

2. The Secretariat shall, as soon as possible, and in any event no later than six
months after receipt of a proposal under paragraph 1, verify whether the proposal
contains the information required by part 1 of annex V. If the proposal contains the
information required, the Secretariat shall forthwith forward to all Parties a sum-
mary of the information received. If the proposal does not contain the information
required, it shall inform the proposing Party accordingly.

3. The Secretariat shall collect the additional information set out in part 2 of
annex [V regarding the proposal forwarded under paragraph 2.

4.  When the requirements of paragraphs 2 and 3 above have been fulfilled
with regard to a particular severely hazardous pesticide formulation, the Secreta-
riat shall forward the proposal and the related information to the Chemical Review
Committee.

5. The Chemical Review Committee shall review the information provided
in the proposal and the additional information collected and, in accordance with the
criteria set out in part 3 of annex IV, recommend to the Conference of the Parties
whether the severely hazardous pesticide formulation in question should be made
subject to the Prior Informed Consent procedure and, accordingly, be listed in an-
nex III.

Article 7
LISTING OF CHEMICALS IN ANNEX III

1. For each chemical that the Chemical Review Committee has decided to
recommend for listing in annex III, it shall prepare a draft decision guidance docu-
ment. The decision guidance document should, at a minimum, be based on the infor-
mation specified in annex I, or, as the case may be, annex IV, and include informa-
tion on uses of the chemical in a category other than the category for which the final
regulatory action applies.

2. The recommendation referred to in paragraph 1 together with the draft de-
cision guidance document shall be forwarded to the Conference of the Parties. The
Conference of the Parties shall decide whether the chemical should be made subject
to the Prior Informed Consent procedure and, accordingly, list the chemical in an-
nex III and approve the draft decision guidance document.

3. When a decision to list a chemical in annex III has been taken and the
related decision guidance document has been approved by the Conference of the
Parties, the Secretariat shall forthwith communicate this information to all Parties.
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Article 8

CHEMICALS IN THE VOLUNTARY PRIOR INFORMED
CONSENT PROCEDURE

For any chemical, other than a chemical listed in annex III, that has been in-
cluded in the voluntary Prior Informed Consent procedure before the date of the first
meeting of the Conference of the Parties, the Conference of the Parties shall decide
at that meeting to list the chemical in annex III, provided that it is satisfied that all
the requirements for listing in that annex have been fulfilled.

Article 9
REMOVAL OF CHEMICALS FROM ANNEX III

1. If a Party submits to the Secretariat information that was not available at
the time of the decision to list a chemical in annex I1I and that information indicates
that its listing may no longer be justified in accordance with the relevant criteria in
annex II or, as the case may be, annex 1V, the Secretariat shall forward the informa-
tion to the Chemical Review Committee.

2. The Chemical Review Committee shall review the information it receives
under paragraph 1. For each chemical that the Chemical Review Committee de-
cides, in accordance with the relevant criteria in annex II or, as the case may be,
annex [V, to recommend for removal from annex III, it shall prepare a revised draft
decision guidance document.

3. A recommendation referred to in paragraph 2 shall be forwarded to the
Conference of the Parties and be accompanied by a revised draft decision guidance
document. The Conference of the Parties shall decide whether the chemical should
be removed from annex III and whether to approve the revised draft decision guid-
ance document.

4. When a decision to remove a chemical from annex III has been taken and
the revised decision guidance document has been approved by the Conference of the
Parties, the Secretariat shall forthwith communicate this information to all Parties.

Article 10

OBLIGATIONS IN RELATION TO IMPORTS
OF CHEMICALS LISTED IN ANNEX III

1. Each Party shall implement appropriate legislative or administrative meas-
ures to ensure timely decisions with respect to the import of chemicals listed in
annex III.

2. Each Party shall transmit to the Secretariat, as soon as possible, and in any
event no later than nine months after the date of dispatch of the decision guidance
document referred to in paragraph 3 of article 7, a response concerning the future
import of the chemical concerned. If a Party modifies this response, it shall forthwith
submit the revised response to the Secretariat.

3. The Secretariat shall, at the expiration of the time period in paragraph 2,
forthwith address to a Party that has not provided such a response a written request
to do so. Should the Party be unable to provide a response, the Secretariat shall,
where appropriate, help it to provide a response within the time period specified in
the last sentence of paragraph 2 of article 11.
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4. A response under paragraph 2 shall consist of either:

(a) A final decision, pursuant to legislative or administrative measures:
(i) To consent to import;

(i1) Not to consent to import; or

(i) To consent to import only subject to specified conditions; or

(b) An interim response, which may include:

(i) An interim decision consenting to import with or without specified con-
ditions, or not consenting to import during the interim period;

(i) A statement that a final decision is under active consideration;

(iii) A request to the Secretariat, or to the Party that notified the final regula-
tory action, for further information;

(iv) A request to the Secretariat for assistance in evaluating the chemical.

5. Aresponse under subparagraphs (a) or (b) of paragraph 4 shall relate to the
category or categories specified for the chemical in annex III.

6. A final decision should be accompanied by a description of any legislative
or administrative measures upon which it is based.

7. Each Party shall, no later than the date of entry into force of this Con-
vention for it, transmit to the Secretariat responses with respect to each chemical
listed in annex III. A Party that has provided such responses under the Amended
London Guidelines or the International Code of Conduct need not resubmit those
responses.

8. Each Party shall make its responses under this article available to those
concerned within its jurisdiction, in accordance with its legislative or administrative
measures.

9. A Party that, pursuant to paragraphs 2 and 4 above and paragraph 2 of
article 11, takes a decision not to consent to import of a chemical or to consent to its
import only under specified conditions shall, if it has not already done so, simulta-
neously prohibit or make subject to the same conditions:

(a) Import of the chemical from any source; and

(b) Domestic production of the chemical for domestic use.

10. Every six months the Secretariat shall inform all Parties of the responses
it has received. Such information shall include a description of the legislative or
administrative measures on which the decisions have been based, where available.
The Secretariat shall, in addition, inform the Parties of any cases of failure to trans-
mit a response.

Article 11
OBLIGATIONS IN RELATION TO EXPORTS OF CHEMICALS
LISTED IN ANNEX III
1. Each exporting Party shall:

(a) Implement appropriate legislative or administrative measures to commu-
nicate the responses forwarded by the Secretariat in accordance with paragraph 10
of article 10 to those concerned within its jurisdiction;

(b) Take appropriate, legislative or administrative measures to ensure that
exporters within its jurisdiction comply with decisions in each response no later than
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six months after the date on which the Secretariat first informs the Parties of such
response in accordance with paragraph 10 of article 10;

(c¢) Advise and assist importing Parties, upon request and as appropriate:

(i) To obtain further information to help them to take action in accordance
with paragraph 4 of article 10 and paragraph 2 (c) below; and

(i) To strengthen their capacities and capabilities to manage chemicals safely
during their life cycle.

2. Each Party shall ensure that a chemical listed in annex III is not exported
from its territory to any importing Party that, in exceptional circumstances, has
failed to transmit a response or has transmitted an interim response that does not
contain an interim decision, unless:

(a) Itis a chemical that, at the time of import, is registered as a chemical in
the importing Party; or

(b) TItis achemical for which evidence exists that it has previously been used
in, or imported into, the importing Party and in relation to which no regulatory ac-
tion to prohibit its use has been taken; or

(¢) Explicit consent to the import has been sought and received by the ex-
porter through a designated national authority of the importing Party. The importing
Party shall respond to such a request within sixty days and shall promptly notify the
Secretariat of its decision.

The obligations of exporting Parties under this paragraph shall apply with effect
from the expiration of a period of six months from the date on which the Secretariat
first informs the Parties, in accordance with paragraph 10 of article 10, that a Party
has failed to transmit a response or has transmitted an interim response that does not
contain an interim decision, and shall apply for one year.

Article 12
EXPORT NOTIFICATION

1. Where a chemical that is banned or severely restricted by a Party is exported
from its territory, that Party shall provide an export notification to the importing
Party. The export notification shall include the information set out in annex V.

2. The export notification shall be provided for that chemical prior to the first
export following adoption of the corresponding final regulatory action. Thereafter,
the export notification shall be provided before the first export in any calendar year.
The requirement to notify before export may be waived by the designated national
authority of the importing Party.

3. Anexporting Party shall provide an updated export notification after it has
adopted a final regulatory action that results in a major change concerning the ban
or severe restriction of that chemical.

4. The importing Party shall acknowledge receipt of the first export notifi-
cation received after the adoption of the final regulatory action. If the exporting
Party does not receive the acknowledgement within thirty days of the dispatch of
the export notification, it shall submit a second notification. The exporting Party
shall make reasonable efforts to ensure that the importing Party receives the second
notification.

5. The obligations of a Party set out in paragraph 1 shall cease when:
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(a) The chemical has been listed in annex I11;

(b) The importing Party has provided a response for the chemical to the Sec-
retariat in accordance with paragraph 2 of article 10; and

(¢) The Secretariat has distributed the response to the Parties in accordance
with paragraph 10 of article 10.

Article 13
INFORMATION TO ACCOMPANY EXPORTED CHEMICALS

1. The Conference of the Parties shall encourage the world Customs Or-
ganization to assign specific Harmonized System customs codes to the individual
chemicals or groups of chemicals listed in annex I11, as appropriate. Each Party shall
require that, whenever a code has been assigned to such a chemical, the shipping
document for that chemical bears the code when exported.

2. Without prejudice to any requirements of the importing Party, each Party
shall require that both chemicals listed in annex III and chemicals banned or se-
verely restricted in its territory are, when exported, subject to labelling requirements
that ensure adequate availability of information with regard to risks and/or haz-
ards to human health or the environment, taking into account relevant international
standards.

3. Without prejudice to any requirements of the importing Party, each Party
may require that chemicals subject to environmental or health labelling requirements
in its territory are, when exported, subject to labelling requirements that ensure ade-
quate availability of information with regard to risks and/or hazards to human health
or the environment, taking into account relevant international standards.

4. With respect to the chemicals referred to in paragraph 2 that are to be used
for occupational purposes, each exporting Party shall require that a safety data sheet
that follows an internationally recognized format, setting out the most up-to-date
information available, is sent to each importer.

5. The information on the label and on the safety data sheet should, as far as
practicable, be given in one or more of the official languages of the importing Party.

Article 14
INFORMATION EXCHANGE

1. Each Party shall, as appropriate and in accordance with the objective of
this Convention, facilitate:

(a) The exchange of scientific, technical, economic and legal information
concerning the chemicals within the scope of this Convention, including toxicologi-
cal, ecotoxicological and safety information;

(b) The provision of publicly available information on domestic regulatory
actions relevant to the objectives of this Convention; and

(¢) The provision of information to other Parties, directly or through the Sec-
retariat, on domestic regulatory actions that substantially restrict one or more uses
of the chemical, as appropriate.

2. Parties that exchange information pursuant to this Convention shall protect
any confidential information as mutually agreed.

3. The following information shall not be regarded as confidential for the
purposes of this Convention:
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(a) The information referred to in annexes I and IV, submitted pursuant to
articles 5 and 6 respectively;

(b) The information contained in the safety data sheet referred to in para-
graph 4 of article 13;

(¢) The expiry date of the chemical;

(d) Information on precautionary measures, including hazard classification,
the nature of the risk and the relevant safety advice; and

(e) The summary results of the toxicological and ecotoxicological tests.

4. The production date of the chemical shall generally not be considered con-
fidential for the purposes of this Convention.

5. Any Party requiring information on transit movements through its territory
of chemicals listed in annex III may report its need to the Secretariat, which shall
inform all Parties accordingly.

Article 15
IMPLEMENTATION OF THE CONVENTION

1. Each Party shall take such measures as may be necessary to establish and
strengthen its national infrastructures and institutions for the effective implemen-
tation of this Convention. These measures may include, as required, the adoption
or amendment of national legislative or administrative measures and may also in-
clude:

(a) The establishment of national registers and databases including safety in-
formation for chemicals;

(b) The encouragement of initiatives by industry to promote chemical safety;
and

(c¢) The promotion of voluntary agreements, taking into consideration the
provisions of article 16.

2. Each Party shall ensure, to the extent practicable, that the public has ap-
propriate access to information on chemical handling and accident management and
on alternatives that are safer for human health or the environment than the chemicals
listed in annex I11.

3. The Parties agree to cooperate, directly or, where appropriate, through
competent international organizations, in the implementation of this Convention at
the subregional, regional and global levels.

4. Nothing in this Convention shall be interpreted as restricting the right of
the Parties to take action that is more stringently protective of human health and
the environment than that called for in this Convention, provided that such action
is consistent with the provisions of this Convention and is in accordance with inter-
national law.

Article 16
TECHNICAL ASSISTANCE

The Parties shall, taking into account in particular the needs of developing
countries and countries with economies in transition, cooperate in promoting techni-
cal assistance for the development of the infrastructure and the capacity necessary to
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manage chemicals to enable implementation of this Convention. Parties with more
advanced programmes for regulating chemicals should provide technical assistance,
including training, to other Parties in developing their infrastructure and capacity to
manage chemicals throughout their life cycle.

Article 17
NON-COMPLIANCE

The Conference of the Parties shall, as soon as practicable, develop and ap-
prove procedures and institutional mechanisms for determining non-compliance
with the provisions of this Convention and for treatment of Parties found to be in
non-compliance.

Article 18
CONFERENCE OF THE PARTIES

1. A Conference of the Parties is hereby established.

2. The first meeting of the Conference of the Parties shall be convened by the
Executive Director of UNEP and the Director-General of FAO, acting jointly, no
later than one year after the entry into force of this Convention. Thereafter, ordinary
meetings of the Conference of the Parties shall be held at regular intervals to be
determined by the Conference.

3. Extraordinary meetings of the Conference of the Parties shall be held at
such other times as may be deemed necessary by the Conference, or at the writ-
ten request of any Party provided that it is supported by at least one third of the
Parties.

4. The Conference of the Parties shall by consensus agree upon and adopt at
its first meeting rules of procedure and financial rules for itself and any subsidiary
bodies, as well as financial provisions governing the functioning of the Secretariat.

5. The Conference of the Parties shall keep under continuous review and
evaluation the implementation of this Convention. It shall perform the functions
assigned to it by the Convention and, to this end, shall:

(a) Establish, further to the requirements of paragraph 6 below, such subsid-
iary bodies as it considers necessary for the implementation of the Convention;

(b) Cooperate, where appropriate, with competent international organiza-
tions and intergovernmental and non-governmental bodies; and

(¢) Consider and undertake any additional action that may be required for the
achievement of the objectives of the Convention.

6. The Conference of the Parties shall, at its first meeting, establish a sub-
sidiary body, to be called the Chemical Review Committee, for the purposes of
performing the functions assigned to that Committee by this Convention. In this
regard:

(a) The members of the Chemical Review Committee shall be appointed
by the Conference of the Parties. Membership of the Committee shall consist of a
limited number of government-designated experts in chemicals management. The
members of the Committee shall be appointed on the basis of equitable geographi-
cal distribution, including ensuring a balance between developed and developing
Parties;
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(b) The Conference of the Parties shall decide on the terms of reference, or-
ganization and operation of the Committee;

(¢) The Committee shall make every effort to make its recommendations
by consensus. If all efforts at consensus have been exhausted, and no consensus
reached, such recommendation shall as a last resort be adopted by a two-thirds ma-
jority vote of the members present and voting.

7. The United Nations, its specialized agencies and the International Atomic
Energy Agency, as well as any State not Party to this Convention, may be represented
at meetings of the Conference of the Parties as observers. Any body or agency,
whether national or international, governmental or non-governmental, qualified in
matters covered by the Convention, and which has informed the Secretariat of its
wish to be represented at a meeting of the Conference of the Parties as an observer
may be admitted unless at least one third of the Parties present object. The admission
and participation of observers shall be subject to the rules of procedure adopted by
the Conference of the Parties.

Article 19
SECRETARIAT

1. A Secretariat is hereby established.
2. The functions of the Secretariat shall be:

(a) To make arrangements for meetings of the Conference of the Parties and
its subsidiary bodies and to provide them with services as required;

(b) To facilitate assistance to the Parties, particularly developing Parties and
Parties with economies in transition, on request, in the implementation of this Con-
vention;

(¢) To ensure the necessary coordination with the secretariats of other rel-
evant international bodies;

(d) To enter, under the overall guidance of the Conference of the Parties, into
such administrative and contractual arrangements as may be required for the effec-
tive discharge of its functions; and

(e) To perform the other secretariat functions specified in this Convention
and such other functions as may be determined by the Conference of the Parties.

3. The secretariat functions for this Convention shall be performed jointly by
the Executive Director of UNEP and the Director-General of FAO, subject to such
arrangements as shall be agreed between them and approved by the Conference of
the Parties.

4. The Conference of the Parties may decide, by a three-fourths majority of
the Parties present and voting, to entrust the secretariat functions to one or more
other competent international organizations, should it find that the Secretariat is not
functioning as intended.

Article 20
SETTLEMENT OF DISPUTES

1. Parties shall settle any dispute between them concerning the interpretation
or application of this Convention through negotiation or other peaceful means of
their own choice.
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2. When ratifying, accepting, approving or acceding to this Convention, or at
any time thereafter, a Party that is not a regional economic integration organization
may declare in a written instrument submitted to the depositary that, with respect to
any dispute concerning the interpretation or application of the Convention, it rec-
ognizes one or both of the following means of dispute settlement as compulsory in
relation to any Party accepting the same obligation:

(a) Arbitration in accordance with procedures to be adopted by the Confer-
ence of the Parties in an annex as soon as practicable; and

(b) Submission of the dispute to the International Court of Justice.

3. A Party that is a regional economic integration organization may make a
declaration with like effect in relation to arbitration in accordance with the proce-
dure referred to in paragraph 2 (a).

4. A declaration made pursuant to paragraph 2 shall remain in force until it
expires in accordance with its terms or until three months after written notice of its
revocation has been deposited with the depositary.

5. The expiry of a declaration, a notice of revocation or a new declaration
shall not in any way affect proceedings pending before an arbitral tribunal or the
International Court of Justice unless the parties to the dispute otherwise agree.

6. If the parties to a dispute have not accepted the same or any procedure
pursuant to paragraph 2, and if they have not been able to settle their dispute within
twelve months following notification by one party to another that a dispute exists
between them, the dispute shall be submitted to a conciliation commission at the re-
quest of any party to the dispute. The conciliation commission shall render a report
with recommendations. Additional procedures relating to the conciliation commis-
sion shall be included in an annex to be adopted by the Conference of the Parties no
later than the second meeting of the Conference.

Article 21
AMENDMENTS TO THE CONVENTION

1. Amendments to this Convention may be proposed by any Party.

2. Amendments to this Convention shall be adopted at a meeting of the Con-
ference of the Parties. The text of any proposed amendment shall be communicated
to the Parties by the Secretariat at least six months before the meeting at which it is
proposed for adoption. The Secretariat shall also communicate the proposed amend-
ment to the signatories to this Convention and, for information, to the depositary.

3. The Parties shall make every effort to reach agreement on any proposed
amendment to this Convention by consensus. If all efforts at consensus have been
exhausted, and no agreement reached, the amendment shall as a last resort be adopted
by a three-fourths majority vote of the Parties present and voting at the meeting.

4. The amendment shall be communicated by the depositary to all Parties for
ratification, acceptance or approval.

5. Ratification, acceptance or approval of an amendment shall be notified to
the depositary in writing. An amendment adopted in accordance with paragraph 3
shall enter into force for the Parties having accepted it on the ninetieth day after the
date of deposit of instruments of ratification, acceptance or approval by at least three
fourths of the Parties. Thereafter, the amendment shall enter into force for any other
Party on the ninetieth day after the date on which that Party deposits its instrument
of ratification, acceptance or approval of the amendment.
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Article 22
ADOPTION AND AMENDMENT OF ANNEXES

1. Annexes to this Convention shall form an integral part thereof and, unless
expressly provided otherwise, a reference to this Convention constitutes at the same
time a reference to any annexes thereto.

2. Annexes shall be restricted to procedural, scientific, technical or adminis-
trative matters.

3. The following procedure shall apply to the proposal, adoption and entry
into force of additional annexes to this Convention:

(a) Additional annexes shall be proposed and adopted according to the proce-
dure laid down in paragraphs 1, 2 and 3 of article 21;

(b) Any Party that is unable to accept an additional annex shall so notify the
depositary, in writing, within one year from the date of communication of the adop-
tion of the additional annex by the depositary. The depositary shall without delay
notify all Parties of any such notification received. A Party may at any time with-
draw a previous notification of non-acceptance in respect of an additional annex and
the annex shall thereupon enter into force for that Party subject to subparagraph (c)
below; and

(¢) On the expiry of one year from the date of the communication by the de-
positary of the adoption of an additional annex, the annex shall enter into force for
all Parties that have not submitted a notification in accordance with the provisions
of subparagraph () above.

4. Except in the case of annex III, the proposal, adoption and entry into force
of amendments to annexes to this Convention shall be subject to the same proce-
dures as for the proposal, adoption and entry into force of additional annexes to the
Convention.

5. The following procedure shall apply to the proposal, adoption and entry
into force of amendments to annex III:

(a) Amendments to annex III shall be proposed and adopted according to the
procedure laid down in articles 5 to 9 and paragraph 2 of article 21;

(b) The Conference of the Parties shall take its decisions on adoption by con-
sensus;

(¢) A decision to amend annex III shall forthwith be communicated to the
Parties by the depositary. The amendment shall enter into force for all Parties on a
date to be specified in the decision.

6. Ifan additional annex or an amendment to an annex is related to an amend-
ment to this Convention, the additional annex or amendment shall not enter into
force until such time as the amendment to the Convention enters into force.

Article 23
VOTING

1. Each Party to this Convention shall have one vote, except as provided for
in paragraph 2 below.

2. A regional economic integration organization, on matters within its com-
petence, shall exercise its right to vote with a number of votes equal to the number
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of its member States that are Parties to this Convention. Such an organization shall
not exercise its right to vote if any of its member States exercises its right to vote,
and vice versa.

3. For the purposes of this Convention, “Parties present and voting” means
Parties present and casting an affirmative or negative vote.

Article 24
SIGNATURE

This Convention shall be open for signature at Rotterdam by all States and re-
gional economic integration organizations on the 11th day of September 1998, and
at United Nations Headquarters in New York from 12 September 1998 to 10 Sep-
tember 1999.

Article 25
RATIFICATION, ACCEPTANCE, APPROVAL OR ACCESSION

1. This Convention shall be subject to ratification, acceptance or approval by
States and by regional economic integration organizations. It shall be open for ac-
cession by States and by regional economic integration organizations from the day
after the date on which the Convention is closed for signature. Instruments of ratifi-
cation, acceptance, approval or accession shall be deposited with the depositary.

2. Any regional economic integration organization that becomes a Party to
this Convention without any of its member States being a Party shall be bound by
all the obligations under the Convention. In the case of such organizations, one or
more of whose member States is a Party to this Convention, the organization and its
member States shall decide on their respective responsibilities for the performance
of their obligations under the Convention. In such cases, the organization and the
member States shall not be entitled to exercise rights under the Convention concur-
rently.

3. In its instrument of ratification, acceptance, approval or accession, a re-
gional economic integration organization shall declare the extent of its competence
in respect of the matters governed by this Convention. Any such organization shall
also inform the depositary, who shall in turn inform the Parties, of any relevant
modification in the extent of its competence.

Article 26
ENTRY INTO FORCE

1. This Convention shall enter into force on the ninetieth day after the date of
deposit of the fiftieth instrument of ratification, acceptance, approval or accession.

2. For each State or regional economic integration organization that ratifies,
accepts or approves this Convention or accedes thereto after the deposit of the fif-
tieth instrument of ratification, acceptance, approval or accession, the Convention
shall enter into force on the ninetieth day after the date of deposit by such State or
regional economic integration organization of its instrument of ratification, accept-
ance, approval or accession.

3. For the purpose of paragraphs 1 and 2, any instrument deposited by a re-
gional economic integration organization shall not be counted as additional to those
deposited by member States of that organization.
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Article 27
RESERVATIONS

No reservations may be made to this Convention.

Article 28
WITHDRAWAL

1. At any time after three years from the date on which this Convention has
entered into force for a Party, that Party may withdraw from the Convention by giv-
ing written notification to the depositary.

2. Any such withdrawal shall take effect upon expiry of one year from the
date of receipt by the depositary of the notification of withdrawal, or on such later
date as may be specified in the notification of withdrawal.

Article 29
DEPOSITARY

The Secretary-General of the United Nations shall be the depositary of this
Convention.

Article 30
AUTHENTIC TEXTS

The original of this Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-
General of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized to that effect,
have signed this Convention.

DONE at Rotterdam on this tenth day of September, one thousand nine hundred
and ninety-eight.

ANNEX I

Information requirements for notifications made to article 5

Notifications shall include:
1. Properties, identification and uses:
(a) Common name;

(b) Chemical name according to an internationally recognized nomenclature (for ex-
ample, International Union of Pure and Applied Chemistry (IUPAC)), where such nomencla-
ture exists;

(¢) Trade names and names of preparations;

(d) Code numbers—Chemicals Abstract Service (CAS) number, Harmonized System
customs code and other numbers;

(e) Information on hazard classification, where the chemical is subject to classification
requirements;

(f) Use or uses of the chemical;
(g) Physico-chemical, toxicological and ecotoxicological properties.
2. Final regulatory action:
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(a) Information specific to the final regulatory action:
(1) Summary of the final regulatory action;
(i) Reference to the regulatory action;
(iii) Date of entry into force of the final regulatory action;

(iv) Indication of whether the final regulatory action was taken on the basis of a risk or
hazard evaluation and, if so, information on such evaluation, covering a reference
to the relevant documentation;

(v) Reasons for the final regulatory action relevant to human health, including the
health of consumers and workers, or the environment;

(vi) Summary of the hazards and risks presented by the chemical to human health, in-
cluding the health of consumers and workers, or the environment and the expected
effect of the final regulatory action;

(b) Category or categories where the final regulatory action has been taken, and for
each category:

(i) Use or uses prohibited by the final regulatory action;
(ii) Use or uses that remain allowed,

(iii) Estimation, where available, of quantities of the chemical produced, imported, ex-
ported and used;

(¢) An indication, to the extent possible, of the likely relevance of regulatory action to
other States and regions;

(d) Other relevant information that may cover:
(i) Assessment of socio-economic effects of the final regulatory action;
(ii) Information on alternatives and their relative risks, where available, such as:
— Integrated pest management strategies;
— Industrial practices and processes, including cleaner technology.

ANNEX II

Criteria for listing banned or severely restricted chemicals in annex I11

In reviewing the notifications forwarded by the Secretariat pursuant to paragraph 5 of
article 5, the Chemical Review Committee shall:

(a) Confirm that the final regulatory action has been taken in order to protect human
health or the environment;

(b) Establish that the final regulatory action has been taken as a consequence of a risk
evaluation. This evaluation shall be based on a review of scientific data in the context of the
conditions prevailing in the Party in question. For this purpose, the documentation provided
shall demonstrate that:

(i) Data have been generated according to scientifically recognized methods;
(i) Data reviews have been performed and documented according to generally recog-
nized scientific principles and procedures;

(iii) The final regulatory action was based on a risk evaluation involving prevailing

conditions within the Party taking the action;

(¢) Consider whether the final regulatory action provides a sufficiently broad basis to
merit listing of the chemical in annex 11, by taking into account:

(i) Whether the final regulatory action led, or would be expected to lead, to a signifi-
cant decrease in the quantity of the chemical used or the number of its uses;

(i) Whether the final regulatory action led to an actual reduction of risk or would be
expected to result in a significant reduction of risk for human health or the environ-
ment of the Party that submitted the notification;

376



(i) Whether the considerations that led to the final regulatory action being taken are
applicable only in a limited geographical area or in other limited circumstances;

(iv) Whether there is evidence of ongoing international trade in the chemical;

(d) Take into account that intentional misuse is not in itself an adequate reason to list
a chemical in annex III.

ANNEX IIT

Chemicals subject to the Prior Informed Consent procedure

Relevant
Chemical CAS number(s) Category
2,4,5-T 93-76-5 Pesticide
Aldrin 309-00-2 Pesticide
Captafol 2425-06-1 Pesticide
Chlordane 57-74-9 Pesticide
Chlordimeform 6164-98-3 Pesticide
Chlorobenzilate 510-15-6 Pesticide
DDT 50-29-3 Pesticide
Dieldrin 60-57-1 Pesticide
Dinoseb and dinoseb salts 88-85-7 Pesticide
1, 2-dibromoethane (EDB) 106-93-4 Pesticide
Fluoroacetamide 640-19-7 Pesticide
HCH (mixed isomers) 608-73-1 Pesticide
Heptachlor 76-44-8 Pesticide
Hexachlorobenzene 118-74-1 Pesticide
Lindane 58-89-9 Pesticide
Mercury compounds, including inorganic Pesticide
mercury compounds, alkyl mercury com-
pounds and alkyloxyalkyl and aryl mercury
compounds
Pentachlorophenol 87-86-5 Pesticide
Monocrotophos (soluble liquid formulations 6923-22-4 Severely hazard-
of the substance that exceed 600 g active ous pesticide
ingredient/1) formulation
Methamidophos (soluble liquid formulations 10265-92-6 Severely hazard-
of the substance that exceed 600 g active ous pesticide
ingredient/1) formulation
Phosphamidon (soluble liquid formulations 13171-21-6 (mixture, Severely hazard-
of the substance that exceed 1,000 g active (E) & (Z) isomers) ous pesticide
ingredient/1) 23783-98-4 ((2) formulation

— isomer) 297-99-4
((E) — isomer)
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Relevant

Chemical CAS number(s) Category

Methyl-parathion (emulsifiable concentrates 298-00-0 Severely hazard-
(EC) with 19.5%, 40%, 50%, 60% active ous pesticide
ingredient and dusts containing 1.5%, 2% formulation
and 3% active ingredient)

Parathion (all formulations—aerosols, dustable ~ 56-38-2 Severely hazard-
powder (DP), emulsifiable concentrate (EC), ous pesticide
granules (GR) and wettable powders (WP) formulation

—of this substance are included, except
capsule suspensions (CS)

Crocidolite 12001-28-4 Industrial

Polybrominated biphenyls (PBB) 36355-01-8 (hexa-) Industrial
27858-07-7 (octa-)
13654-09-6 (deca-)

Polychlorinated biphenyls (PCB) 1336-36-3 Industrial

Polychlorinated terphenyls (PCT) 61788-33-8 Industrial

Tris (2, 3-dibromopropyl) phosphate 126-72-7 Industrial
ANNEX 1V

Information and criteria for listing severely hazardous pesticide
formulations in annex II

PART 1. DOCUMENTATION REQUIRED FROM A PROPOSING PARTY

Proposals submitted pursuant to paragraph 1 of article 6 shall include adequate documen-
tation containing the following information:

(a) Name of the hazardous pesticide formulation;

(b) Name of the active ingredient or ingredients in the formulation;

(¢) Relative amount of each active ingredient in the formulation;

(d) Type of formulation;

(e) Trade names and names of the producers, if available;

(f) Common and recognized patterns of use of the formulation within the proposing
Party;

(g) A clear description of incidents related to the problem, including the adverse effects
and the way in which the formulation was used;

(h) Any regulatory, administrative or other measure taken, or intended to be taken, by
the proposing Party in response to such incidents.

PART 2. INFORMATION TO BE COLLECTED BY THE SECRETARIAT
Pursuant to paragraph 3 of article 6, the Secretariat shall collect relevant information
relating to the formulation, including:
(a) The physico-chemical, toxicological and ecotoxicological properties of the formu-
lation;
(b) The existence of handling or applicator restrictions in other States;
(¢) Information on incidents related to the formulation in other States;

(d) Information submitted by other Parties, international organizations, non-govern-
mental organizations or other relevant sources, whether national or international;
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(e) Risk and/or hazard evaluations, where available;

(f) Indications, if available, of the extent of use of the formulation, such as the number
of registrations or production or sales quantity;

(g) Other formulations of the pesticide in question, and incidents, if any, relating to
these formulations;

(h) Alternative pest-control practices;

(i) Other information which the Chemical Review Committee may identify as rele-
vant.

PART 3. CRITERIA FOR LISTING SEVERELY HAZARDOUS PESTICIDE
FORMULATIONS IN ANNEX IIT

In reviewing the proposals forwarded by the Secretariat pursuant to paragraph 5 of article
6, the Chemical Review Committee shall take into account:

(a) The reliability of the evidence indicating that use of the formulation, in accord-
ance with common or recognized practices within the proposing Party, resulted in the reported
incidents;

(b) The relevance of such incidents to other States with similar climate, conditions and
patterns of use of the formulation;

(¢) The existence of handling or applicator restrictions involving technology or tech-
niques that may not be reasonably or widely applied in States lacking the necessary infrastruc-
ture;

(d) The significance of reported effects in relation to the quantity of the formulation
used;

(e) That intentional misuse is not in itself an adequate reason to list a formulation in
annex III.

ANNEX V
Information requirements for export notification

1. Export notifications shall contain the following information:

(a) Name and address of the relevant designated national authorities of the exporting
Party and the importing Party;

(b) Expected date of export to the importing Party;

(¢) Name of the banned or severely restricted chemical and a summary of the informa-
tion specified in annex I that is to be provided to the Secretariat in accordance with article 5.
Where more than one such chemical is included in a mixture or preparation, such information
shall be provided for each chemical;

(d) A statement indicating, if known, the foreseen category of the chemical and its
foreseen use within that category in the importing Party;

(e) Information on precautionary measures to reduce exposure to, and emission of, the
chemical;

(f) Inthe case of a mixture or a preparation, the concentration of the banned or severely
restricted chemical or chemicals in question;

(g) Name and address of the importer;

(h) Any additional information that is readily available to the relevant designated na-
tional authority of the exporting Party that would be of assistance to the designated national
authority of the importing Party.

2. In addition to the information referred to in paragraph 1, the exporting Party shall
provide such further information specified in annex I as may be requested by the importing
Party.
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NOTES

'ISBA/4/A/8, annex.

2Not yet in force.

3Not yet in force.

4 A/CONF.183/9.

SNot yet in force.

S UNEP/FAO/PIC/CONF/5, annex III.
"Not yet in force.
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