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Chapter VI

SELECTED LEGAL OPINIONS OF THE SECRETARIAT OF THE UNITED
NATIONS AND RELATED INTER-GOVERNMENTAL ORGANIZATIONS

A. Legal opinions of the Secretariat of the United Nations
(Issued or prepared by the Office of Legal Affairs)

1. TRANSIT, TO AND FROM THE UNTED NATIONS HEADQUARTERS OR MAJOR OFFICES, OF
PERSONS INVITED BY THE UNITED NATIONS—EFFECT OF EXTRADITION TREATIES BETWEEN
HOST STATES AND OTHER STATES

Note verbale to the Permanent Representatives of all Member States
and to the Permanent Observer of Switzerland

1. The Secretary-General of the United Nations presents his compliments to the Per-
manent Representative [the Permanent Observer]... and has the honour to refer to the
general question of transit of petitioners to and from the United Nations Headquarters
which was raised during the consideration, on 13 and 14 November 1963, of the request for
a hearing by Mr. Henrique Galvio!. In particular, attention was drawn to the problems
which might arise in this respect by the invoking of treaties of extradition which the United
States has concluded with other States. The Secretary-General was requested by the
Fourth Committee of the General Assembly to take the necessary action with the United
States Government with a view to ensuring that petitioners coming to the United States for
the purpose of testifying before a United Nations Committee should enjoy the necessary
protection during their transit to and from the United Nations Headquarters district and
also during their stay in New York for the purpose of appearing before the United Nations.

2. Consultations between the United States Government and the Secretary-General
were initiated on 21 November 1963 and have been proceeding with the full collaboration
of the Government. The Secretary-General will inform the Permanent Representative
[the Permanent Observer] of the progress of these consultations.

3. In connexion with these discussions, the idea has occurred that problems resulting
from the existence of extradition treaties may arise in any State in which the United Nations
has a major office or regional headquarters, It might be considered whether the States in
which such headquarters are located should write to all States with which they have extradi-
tion treaties pointing out their obligations, as a host to the United Nations, to facilitate the
effective functioning of the Organization. Since the possibility of the initiation of extradi-
tion proceedings would be a factor in the willingness of persons to respond to invitations of
the United Nations, such possibility might operate to impede the United Nations in the per-
formance of its functions. The host State might therefore wish to ask the States with which
it has extradition treaties for assurances that they will not request or take steps to effect the

1 See Juridical Yearbook, 1963, p. 164,
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extradition of persons who are in the host State in response to a United Nations invitation,
during a period of time reasonably related to the invitation. The Secretary-General under-
stands that the United States is already seeking such assurances from States with which it
has extradition treaties. In due course the Secretary-General would be pleased to be in-
formed of the attitude and measures which host States and States having extradition treaties
with host States would be prepared to take in this regard. 2

. 27 February 1964

2. EXEMPTION OF THE UNITED NATIONS FROM STAMP TAXES—INTERPRETATION OF ARTICLE 105
OF THE CHARTER AND OF SECTIONS 7 AND 8 OF THE CONVENTION ON THE PRIVILEGES AND
IMMUNITIES OF THE UNITED NATIONS 2

Memorandum to the Acting Chief of the Field Operations Service, Office of General Services

1. ...The question of stamp taxes has in fact been a controversial one. The Legal
Counsel pointed out this problem to the Fifth Committee in a statement made at the 982nd
meeting on 19 December 1962 as follows:

“On occasion, there might arise a difference of opinion as to the meaning of scope
of the Convention. For instance, the United Nations had been required in a certain
State to pay for and affix documentary stamps on such documents as bills of lading in
respect of goods shipped by it for its official use. The Secretariat has felt that such
documentary stamp tax partakes of the nature of a direct tax from which the Organiza-
tion should be exempt; but the Government which imposed the tax maintained a con-
trary view. 4”

2. 1In the legislation of certain States it is true that stamp taxes are classified as indirect
taxes. However, the interpretation of the term “direct taxes” in the Convention on the Priv-
ileges and Immunities of the United Nations cannot depend on the terminology used in
the various national, legal or fiscal systems, but should be given a uniform interpretation
for all Member States. It is our understanding that direct taxes are those paid directly by
the United Nations and under this definition stamp taxes are direct taxes. This conclusion
is based in part on the fact that the records of the San Francisco Conference indicate that
Article 105 of the Charter was intended to preclude any Member State from increasing the
financial burdens of the Organization. In implementation of this Article, the Convention
on the Privileges and Immunities of the United Nations excluded by section 7 those taxes
paid directly by the United Nations and provided in section 8 for the refund or remission of
indirect taxes included in the price of goods. Thus, sections 7 and 8 taken together were
intended to cover the entire field of taxes to which the United Nations might otherwise have
been subjected.

3. Where the amount involved in stamp taxes has been small, we have not considered
it administratively feasible to press for recognition of the exemption, However, in the
present case the amount involved would appear to be important enough to warrant a re-
examination of the question.

2 April 1964

% It is expected that information summarizing the replies of the States concerned will be available
for publication in a future issue of the Juridical Yearbook.

3 United Nations, Treaty Series, vol. 1, p. 15.

4 Document A/C.5/972. The Legal Counsel’s statement is summarized in Official Records of
the General Assembly, Seventeenth Session, Fifth Committee, 982nd meeting.

220



3. EXEMPTION OF UNITED NATIONS OFFICIAL VEHICLES FROM A TAX ON CIRCULATION—
QUESTION WHETHER THIS TAX IS A DIRECT OR AN INDIRECT TAX FOR THE PURPOSES OF
SECTION 7 (@) oF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE UNITED
NATIONS ®

Letter to the Permanent Representative of a Member State

1. We have the honour to bring to your urgent attention a question concerning the
exemption of the United Nations from the tax on circulation with respect to the official
vehicles operated by the United Nations, in connexion with operations of a United Nations
organ in your country.

2. Under section 7 of the Convention on the Privileges and Immunities of the United
Nations, it is provided that “The United Nations, its assets, income and other property
shall be: (a) exempt from all direct taxes”. The afore-mentioned tax on circulation, in so far
at it is directly imposed on the United Nations, is, within the meaning of the above-quoted
provision of the Convention, a direct tax. This view, we are gratified to learn, has also
been supported by your Ministry of Foreign Affairs.

3. The United Nations organ has, however, been advised by the Customs District
Office that the Head Office of Taxes and Indirect Taxation maintains that the tax on circu-
lation (which applies to the circulation of vehicles on roads and public areas) was an indirect
tax and that the United Nations could not therefore be exempt from it. In view of this,
the Customs Office has informed the United Nations organ that it should make payment
of the tax as soon as possible and should notify customs of the details of payment, and has
indicated that the import licenses would not be renewed and the vehicles would be con-
sidered as operating illegally until the taxes are paid.

4. We are deeply grateful for the intervention of the Ministry of Foreign Affairs in
behalf of the United Nations in this matter. We should like to take this opportunity to
present in more detail the view of the Organization and to request your assistance in obtain-
ing a further consideration of the question by all competent authorities of your Government
so as to accord exemption to the United Nations from the tax on circulation with respect
to the official vehicles of the United Nations.

5. The difference of opinion in this matter appears to hinge on the meaning of the ex-
pression “direct taxes” as used in section 7 (a) of the Convention on the Privileges and Im-
munities of the United Nations. It is true that the terms “direct” and “indirect™ taxes, etc.,
are interpreted differently in the various national legal systems of Member States, varying
according to tradition, usage or tax system or administration. It should be pointed out to the
tax authorities, however, that the above-mentioned Convention was drawn up for application
in all Member States of the United Nations and its terms were conceived and have to be
applied uniformly in all countries in accordance with their generally-understood meaning.
Whether a tax is direct or indirect has to be determined by reference to its nature and to its
incidence, that is to say, according to upon whom the burden of payment directly falls. You
will understand that in respect to a Convention intended for application in all Member
States, its interpretation cannot be made to depend upon the technical meaning of a term
in varying tax systems of each Member. Since the tax on circulation is levied directly upon
the United Nations, it is, within the meaning of the Convention, a “direct tax” and the
United Nations should be accorded exemption from it. This is the consistent position and
practice of the United Nations in asserting its immunity in all States to which the provisions
of the Convention apply.

8 United Nations, Treaty Series, vol. 1, p. 15,
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6. Moreover, in interpreting the Convention, the United Nations and its Members
must be guided by the overlying principle of the United Nations Charter, and in particular
Article 105, which provides that the Organization shall enjoy such privileges and immunities
as are necessary for the fulfillment of its purposes. The report of the Committee of the
San Francisco Conference responsible for the drafting of Article 105 pointed out that
“if there is one principle certain it is that no Member State may hinder in any way the working
of the Organization or take any measure the effect of which might be to increase its burdens,
financial or otherwise” ® (italics added). With this principle in view, the economy of the Con-
vention, which was adopted by the General Assembly in implementation of Article 105 of
the Charter, is quite clear. The Organization was to be relieved of the burden of all taxes—
article 7 providing an exemption for those taxes to be paid directly by the United Nations
and article 8 providing for remission or return of indirect taxes where the amount involved is
important enough to make it administratively possible.

7. Apart from the application of the Convention, we should like to refer to the fact
that a specialized agency is granted exemption by your Government from the same tax on
circulation with respect to that agency’s official automobiles. This exemption is expressly
provided for in an agreement between your Government and the specialized agency. As
this was an agreement with your Government alone, it was of course possible to take notice
of the particular terminology of the tax system employed in your country. Obviously this
was not possible in the general Convention applicable to all Member States.

8. Since a United Nations specialized agency has been granted exemption from the
tax on circulation, it is hoped that your Government will also find it possible to accord a
similar exemption to the United Nations itself.

9. We shall therefore be very grateful if you would be good enough to request the
Ministry of Foreign Affairs to intercede again with the competent authorities to authorize
the exemption of United Nations official vehicles operating in your country from the tax
on circulation.

10. Should there be any delay involved in obtaining the agreement of the tax author-
ities, we are confident that no unilateral steps will be taken by any Government authority
which would in any way impede or interfere with the operation of the United Nations vehicles
and we are certain that the Ministry of Foreign Affairs will, if it deems it necessary, call this
to the attention of the appropriate officials concerned. May we again express our apprecia-
tion for your assistance and that of the Ministry of Foreign Affairs in this matter.

5 February 1964
4. LEGAL cAPAciTY OF THE UNITED NATIONS AND AUTHORITY FOR PURCHASE
OF PREMISES IN NEwW YoRK CITY

Letter to a savings and loan association of New York City

1. ...You have requested our opinion, first, with respect to the legal capacity of the
United Nations to purchase the above lease and leasehold estate and to execute the various
papers incidental to the purchase, and secondly, with respect to the United Nations officials
authorized to execute on behalf of the United Nations the assumption of the lease and the
other papers.

¢ Documents of the United Nations Conference on International Organization, San Francisco,
1945, vol. X111, p. 780.
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2. The United Nations, under Article 104 of its Charter, cnjoys in the territory of
each of its Member States “such legal capacity as may be necessary for the exercise of its
functions...”. This provision has in the United States been implemented through the Inter-
national Organizations Immunities Act, which provides that “International organizations
shall, to the extent consistent with the instrument creating them, possess the capacity—() to
contract; (i) to acquire and dispose of real and personal property; ......... ” (22 USCA,
section 288a, (a)); and the United Nations has been designated in Executive Order No. 8698
as a public international organization for the purpose of this Act. New York State Legisla-
tion provides that the United Nations may acquire by gift, devise or purchase any land or
interest in land within the State useful in carrying on the functions of the Organization
(McKinney’s New York States Law, section 59—i and j).

3. The property in question is to be used for office space for the United Nations Train-
ing and Research Institute which the United Nations General Assembly has, by resolution 1934
(XVIII) of 11 December 1963, requested the Secretary-General to cstablish. The purchase
of the lease and leasehold estate and the execution of the papers required for that purpose
are, therefore, valid exercises of the Organization’s powers under the Charter and within its
legal capacity recognized under United States Federal and New York State Legislation.

4, The Secretary-General of the United Nations is, under Article 97 of the Charter,
the chief administrative officer of the Organization. Unless the Secretary-General directs
otherwise, the Under-Secretary, Director of General Services, or his authorized delegate is
the contracting officer; this is provided in the United Nations Financial Rules which were
formulated by the Secretary-General pursuant to the Financial Regulations adopted by the
General Assembly at its fifth session (General Assembly resolution 456 (V) as amended by
resolutions 950 (X) and 973 B (X)). With respect to the acquisition of the leasehold, the
Under-Secretary, Director of General Services, is, ex officio, the official authorized to execute
all the necessary papers.

5. Tt is, therefore, our opinion that all action required under the United Nations
Charter, the applicable General Assembly resolutions, and the Regulations and Rules of the
Organization in order to authorize the Organization’s purchase of the lease and leaschold
estate and the execution of the various papers requircd in that connection will have been

taken by virtue of the execution by the Under-Secretary, Director of General Services, of the
assumption of lease and leasehold and other agreements.

23 October 1964

5. PLACE OF ABBITRATION OF DISPUTES ARISING OUT OF UNITED NATIONS CONTRACTS

Memorandum to the Chief of the Purchase and Standards Section, Office of General Services

1. Thisis in reply to your memorandum of 24 September 1964 on the question whether
the United Nations standard bid form and United Nations contracts should specify that the
place of arbitration would be New York.

2. As you are aware the clause on arbitration included in the standard bid form and
in United Nations contracts as presently worded provides for arbitration in accordance
with the rules of the American Arbitration Association (AAA) where the other party is resi-
dent within the United States, and in other cases for arbitration in accordance with the rules
of the International Chamber of Commerce (ICC) or, where appropriate, the rules of the
Inter-American Commercial Arbitration Commission. In terms of these provisions, should
the parties be unable to agree on the place of arbitration once a dispute has arisen, the place
would be determined by the AAA or the ICC or the Inter-American Commercial Arbitration
Commission, as the case may be.
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3. There would naturally be practical advantages from our point of view should
arbitrations be held in New York. On the other hand, there is the consideration that a
requirement to this effect might dissuade parties either not resident or not represented in
New York from bidding for United Nations contracts, and such a possibility should be
avoided. To provide therefore in the standard bid form that arbitration should be in New
York would not seem to us to be entirely advisable.

4. On the other hand, when it is apparent at the time of contracting that a strong con-
flict of interest would exist between the United Nations and the contracting party in respect
to the place of arbitration, it would be advisable to include agreement on the place of arbitra-
tion in the disputes clause. In such cases, should the United Nations consider it advisable
that arbitration in the particular case should be in New York, it would be advisable to try
to reach agreement on the inclusion of the words “Any arbitration hereunder shall take
place in New York unless otherwise agreed by the parties” in the arbitration clause of the
contract.

9 October 1964

6. PROTECTION OF UNITED NATIONS CULTURAL PROPERTY IN THE EVENT OF ARMED CONFLICT—
APPLICABILITY TO THE UNITED NATIONS OF THE CONVENTION OF 14 MAy 1954 FOR THE
PROTECTION OF CULTURAL PROPERTY IN THE EVENT OF ARMED CONFLICT?

Memorandum to the Under-Secretary for Conference Services

1. You asked for our comments and advice on the subject of protection of United
Nations cultural property in the event of armed conflict, in particular as it related to the
United Nations Office at Geneva.

The question of the applicability to the United Nations of the 1954 Convention for the
Protection of Cultural Property in the Event of Armed Conflict appeared, upon examination,
to be one of considerable complexity.

In order to clarify the various matters involved, we decided to seek the advice of
UNESCO, under whose auspices the 1954 Convention was concluded and which under the
Convention has certain special responsibilities in regard to its application.

2. Our observations would be as follows:

() Because under the Convention “cultural property” covers property “irrespective
of origin or ownership”, United Nations cultural property is already protected, under
Chapter I of the Convention, in those States which are parties to the Convention. In
particular, United Nations cultural property is covered by the provisions concerning
protection, safeguarding and respect; it can bear the distinctive emblem provided by
the Convention, etc.

(i7) Article 3 of the Convention states that “The High Contracting Parties undertake
to prepare in time of peace for the safeguarding of cultural property situated within
their own territory against the foresecable effects of an armed conflict, by taking such
measures as they consider appropriate”. There may be advantage for the United
Nations Office at Geneva to retain contacts in this connexion with the Swiss authorities,
in order to be informed of the measures of protection envisaged or adopted by Switzer-
land.

It would appear however to us that the United Nations itself should take the
precautionary measures which it may deem fit while keeping the Swiss authorities
informed in appropriate circumstances.

? United Nations, Treaty Series, vol. 249, p. 215.
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(iif) The question then arises whether the United Nations should also seek the
“special protection” which may be provided by the Convention as regards “refuges
intended to shelter movable cultural property in the event of armed conflict, ...centres
containing monuments and other immovable cultural property of very great importance™
referred to in article 8, paragraph 1, of the Convention (sce also article 1 thereof),

Not only special collections of documents and archives, but certain United Nations
buildings as a whole, such as those in Geneva, could legitimately be considered as of
“historical or artistic interest” or as “centres containing a large amount of cultural
property” and presumably qualify for the “special protection” envisaged in chapter 11
of the Convention. You will have noticed that the Holy See has requested “special
protection” for the whole of the Vatican City and obtained assurances from the Govern-
ment of Italy as to the use of certain areas surrounding the City.

However, in the case of the United Nations, the special protection envisaged by
the Convention could only be obtained through the intermediary of the host State party
to the Convention. Conditions are attached under article 8 of the Convention to obtain-
ing such protection with which the United Nations may not at all times be able to
comply and, under article 16, paragraph | (a), of the Regulations for the execution of
the Convention, host States would be entitled to cancel the registration for special
protection which they previously effected.

3. In the light of all relevant factors, our opinion would be that while we should remain
in contact with Switzerland and possibly other host States parties to the Convention as to
the measures they are taking under the Convention and make them aware, at appropriate
times, of the problem which the utilization for military purposes of areas surrounding United
Nations buildings may present for the Organization, we should not, in the present circum-
stances, seek “special protection” under the Convention.

Our position in this respect is motivated by the general attitude the United Nations has
to preserve as regards the admissibility of armed conflicts, the responsibilities it has with
respect to the maintenance of international peace and security, and the fact that we may
assume that the Organization’s buildings and belongings would presumably be respected
to the extent possible in case of armed conflict, because of their very nature and purposes.

It may also be recalled that article 11 of the Regulations for the execution of the Con-
vention provides for the establishment of “improvised refuges” during an armed conflict.
In all likelihood, we could resort to that provision, should the need arise.

27 May 1964

7. QUESTION OF ISSUANCE OF CREDENTIALS BY PERMANENT REPRESENTATIVES TO THE UNITED
NATIONS—RULE 27 OF THE RULES OF PROCEDURE OF THE GENERAL ASSEMBLY

Memorandum to the Assistant Director in charge of the International Trade
Relations Branch, Department of Economic and Social Affairs

1. A few days ago you mentioned to us that some members of the Preparatory Com-
mittee of the United Nations Conference ¢n Trade and Development thought that the
United Nations had in practice permitted the Permanent Representative of a Member State
to issue credentials to the delegates of his country to attend the General Assembly or a
conference convened by the United Nations. We have looked into the matter and found
that it has always been the policy of the Credentials Committee of the General Assembly to
observe strictly the provisions of rule 27 under which the credentials can only be issued by
the Head of the State or Government or by the Minister for Foreign Affairs. Consequently
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the Credentials Committee considers that any credentials issued in the form of a letter signed
by the Permanent Representative are not in order. The only exception was made at the
fifteenth session of the General Assembly when, in accordance with a proposal by the Chair-
man, the Credentials Committee decided, as an exceptional measure, to find certain creden-
tials signed by the Permanent Representatives of the Member States concerned to be in order.
At the same time, however, the Committee recommended that the General Assembly should
call the attention of the Member States to the necessity of complying with the requirement
of rule 27 to ensure orderly procedure in the future., This recommendation was endorsed
by the General Assembly in its resolution 1618 (XV) of 21 April 1961.

2. Inso fas as we can ascertain, international conferences convened under the auspices
of the United Nations which have adopted in their rules of procedure a provision on cre-
dentials equivalent to rule 27 of the rules of procedure of the General Assembly have also
limited the authority to issue credentials to the Head of the State or Government or the
Minister for Foreign Affairs. Exceptions to this rule were made only in cases of absolute

necessity.
25 February 1964

8. MEMBERS OF A PERMANENT MISSION TO AN INTERNATIONAL ORGANIZATION NOT HAVING
THE NATIONALITY OF THE SENDING STATE AND PRACTISING A COMMERCIAL ACTIVITY—
NATURE OF CREDENTIALS OF PERMANENT MISSIONS

Letter to the Legal Counsel of an inter-governmental organization related to the United Nations

1. We wish to refer to your letter of 26 May 1964 in which you inform us concerning
a problem which has recently arisen in your Organization as to whether you could or should
refuse to accept as “resident representatives” to the Organization persons who are neither
nationals, nor officials, of the State they are intended to represent, and who do not reside
in the host country. We have read with interest your detailed account of this problem, and
fully share your concern for the reasons which you have enumerated in your letter.

2. The practice of the United Nations has not developed to the point where we can
offer you definitive answers to your questions. With reference to the first question, there
are in fact no statutory limitations laid down in any document such as a resolution of the
General Assembly or an agreement concerning Permanent Missions. In the interest of the
Organization, however, one must conclude that there should be certain limitations which
would protect the prestige of the Organization and of the Permanent Missions as a whole.
It is not easy to define what these limitations are. At this stage, the most that can be said is
that the appointment should have a genuine character and not be merely a complimentary
title. In other words the appointee must be a bora fide member of the Mission able to
perform his functions and not someone whose activities continue to be unrelated to the work
of the Mission. The appointment also should not be prejudicial to the Organization in the
sense that it should not be of a person who is in difficulties with the justice of the host country
and may be seeking a diplomatic cover. On the other hand we would not consider the fact
that the representative did not have the nationality of the State appointing him to be in itself
a factor which would preclude acceptance. On this point the provisions of the Vienna
Convention on Diplomatic Relations® are not in our view relevant. On the contrary, as
far as the United Nations is concerned, we have argued that a host country is required to
afford diplomatic privileges and immunitics to a representative possessing the nationality
of a third State.

8 United Nations, Treaty Series, vol. 500, p. 95.
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3. Withrespect to your second question, there is of course no agrément which the Secre-
tary-General can give or deny. On the other hand, we believe that there is an inherent
right of the Secretary-General to approach a government and make representations against
an appointment which would be seriously prejudicial to the interests of the Organization.
Should persuasion fail to induce a government to withdraw an unsuitable appointment, the
question remains as to what the Secretary-General could do. In less serious cases he may
have to accept the decision of the government. An alternative might be for him to refer
the matter to the General Assembly. While it would seem difficult to take a specific case
to the General Assembly, the Secretary-General might consider presenting the problem to
the Assembly as a question of principle and requesting its guidance. He could do this in
the spirit of the Assembly’s request in resolution 257 B (111) of 3 December 1948 that he study
“all questions which may arise from the institution of permanent missions”. If the Assembly
should establish principles, it might be possible for the Secretary-General to refuse to accept
credentials. While credentials of Permanent Missions have primary informative value and
are presently examined only from the point of view of formal requirements, they might
furnish an appropriate avenue for a refusal on substantive grounds should the General
Assembly establish the principles on which such refusal might be given. If on the other
hand the Assembly did not respond, the matter would be out of the hands of the Secretary-
General.

4. We might also point out that the United States Government has circulated to the
Permanent Missions in New York a note in which it has pointed out that “the acceptance
of regular employment in the United States by a resident member of a Permanent Mission
to the United Nations, or his spouse, entitled to diplomatic privileges and immunities pur-
suant to section 15 of the Headquarters Agreement between the United States and the United
Nations, ® is considered generally incompatible with the diplomatic status of such persons
in this country”. It does not appear that this position was contested, and in fact it seems
consistent with article 42 of the Vienna Convention on Diplomatic Relations to which you
refer.

5. We would also agree with you that while article 42 refers only to commercial activity
in a receiving State, from the point of view of the international organization concerned, the
principle may be equally applicable to a person who is a full-time business man, no matter
where that commercial activity takes place, if the genuineness of his appointment is thereby
brought into question.

9. EXEMPTION FROM TAXATION OF REAL PROPERTY LEASED BY A PERMANENT MISSION TO THE
UNITED NATIONS—EFFECT OF A PROVISION IN THE LEASE BY WHICH THE TENANT UNDER-
TAKES TO PAY PART OF THE TAX ASSESSED AGAINST THE OWNER—ARTICLE 23, PARAGRAPH 2,
OF THE VIENNA CONVENTION ON DIPLOMATIC RELATIONS ¢

Letter to the Permanent Representative of a Member State

1. ...As you may be aware, New York State has provided by law, which we consider
to be in implementation of section 15 of the Headquarters Agreement, * for the exemption
from taxation of real property of Members of the United Nations when it is owned by the
Governments or the Resident Representatives and is used exclusively for the purposes of
maintaining offices or quarters for such representatives, or offices for the staff of such repre-
sentatives (Section 418 of the New York Real Property Tax Law). The Secrctary-General
has supported claims for exemption of premises owned by Members of the United Nations.

9 United Nations, Treaty Series, vol. 11, p. 11,
1 Ibid., vol. 500, p. 95.
u pbid., vol. 11, p. 11.

227



2. We would understand from your letter, however, that in the case of your office the
building is privately owned and the tax assessed against the owner. Your Mission, like
other tenants in the building, has assumed under the terms of its lease the obligation to pay
a portion of any increase in the New York City real estate tax which may be assessed against
the owner. In these circumstances the tax exemption to which the Mission would be entitled
as an owner under New York law would not appear to be relevant. There is, we understand,
no tax assessed directly against the tenant. It would appear that a provision in the lease
for the tenant to pay the tax for the landlord would not change the taxable status of the
property under New York law.

3. The problem raised in this situation, so far as international law is concerned, was
considered by the International Law Commission during its preparation of the text which
became article 23 of the Vienna Convention on Diplomatic Relations. The International
Law Commission recognized an exemption from %...national, regional or municipal dues or
taxes in respect of the premises of the mission, whether owned or leased...”. However, in
its commentary to the article, the Commission stated:

“The provision does not apply to the case where the owner of leased premises
specifies in the lease that such taxes are to be defrayed by the mission. This liability
becomes part of the consideration given for the use of the premises and usually involves,
in effect, not the payment of taxes as such, but an increase in the rental payable.” 12

4. This question was again considered at the Vienna Conference on Diplomatic Rela-
tions in 1961. While there was some difference of opinion on this point, the Conference
added a second paragraph to article 23 as follows:

“2. The exemption from taxation referred to in this article shall not apply to
such dues and taxes payable under the law of the receiving State by persons contracting
with the sending State or the head of the mission.”

5. We regret that in the light of the foregoing considerations we are not in a position
to make representations with respect to taxes assessed against the lessor and not directly
against the Mission.

11 August 1964

10. PRACTICE OF THE UNITED NATIONS AS REGARDS THE CONSIDERATION OF THE,SAME
QUESTIONS BY THE SECURITY COUNCIL AND THE GENERAL ASSEMBLY

Note to the Deputy Chef de Cabinet
(A) Relevant provisions of the Charter

1. The following provisions of the Charter are relevant to the question of simultaneous
consideration by the General Assembly and the Security Council of the same agenda item:

“Article 12

“1. While the Security Council is exercising in respect of any dispute or situation the functions
assigned to it in the present Charter, the General Assembly shall not make any recommendation
with regard to that dispute or situation unless the Security Council so requests.

“2. The Secretary-General, with the consent of the Security Council, shall notify the General
Assembly at each session of any matters relative to the maintenance of international peace and
security which are being dealt with by the Security Council and shall similarly notify the General
Assembly, or the Members of the United Nations if the General Assembly is not in session, imme-
diately the Security Council ceases to deal with such matters.”

13 Yearbook of the International Law Commission, 1958, vol. T, p. 96 (article 21),
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“Article 10

“The General Assembly may discuss any questions or any matters within the scope of the present
Charter or relating to the powers and functions of any organs provided for in the present Charter,
and, except as provided in Article 12, may make recommendations to the Members of the United
Nations or to the Security Council or to both on any such questions or matters.”

“Article 11

“2. The General Assembly may discuss any questions relating to the maintenance of inter-
national peace and security brought before it by any Member of the United Nations, or by the Secu-
rity Council, or by a state which is not a Member of the United Nations in accordance with Article 35,
paragraph 2, and, except as provided in Article 12, may make recommendations with regard to any
such questions to the state or states concerned or to the Security Council or to both. Any such
question on which action is necessary shall be referred to the Security Council by the General Assem-
bly either before or after discussion.”

“Article 35

“]1. Any Member of the United Nations may bring any dispute, or any situation of the nature
referred to in Article 34, to the attention of the Security Council or of the General Assembly.

“3. The proceedings of the General Assembly in respect of matters brought to its attention
under this Article will be subject to the provisions of Articles 11 and 12,”

(B) Practice of the United Nations

2. Since the inception of the United Nations, there have been many occasions on which
a question was considered both by the General Assembly and by the Security Council.
These instances may be grouped for the purpose of presentation into two general categories:
questions which were first considered by the Security Council and then by the General
Assembly and questions which were first considered by the General Assembly and then by
the Security Council.

(?) Itrems originally submitted to the Security Council and later
considered by the General Assembly

(1) Consideration by the General Assembly at the request of the Security Council

3. The Security Council had requested the convening of emergency special sessions
of the General Assembly in accordance with rule 8 (b) of the rules of procedure of the Assem-
bly pursuant to Assembly resolution 377 A (V) (“Uniting for Peace™) in the following cases:
(1) the question of the invasion of Egypt; (2) the question of Hungary; (3) the question of
Lebanon and Jordan and (4) the situation in the Congo. In each of these cases, the request
was made in the form of a resolution adopted by the Security Council on the ground that the
Security Council was unable to exercise its primary responsibility for the maintenance of
international peace and security because of the lack of unanimity among its permanent
members.

4. The Security Council has also requested the convening of a special session of the
General Assembly in accordance with rule 8 (a) of the Assembly’s rules of procedure. Thus,
on 1 April 1948, the Council adopted a resolution requesting the Secretary-General to con-
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voke a special session of the General Assembly “to consider further the question of the
future government of Palestine ™, 3

5. The Security Council had also sent to the General Assembly questions which were
considered at regular sessions of the Assembly. This was done by removal of the question
from the list of matters of which the Security Council was seized. For example, on 4 No-
vember 1946, the Security Council resolved “that the situation in Spain is to be taken off the
list of matters of which the Council is seized, and that all records and documents of the
case be put at the disposal of the General Assembly”. The Council requested “the Secretary-
General to notify the General Assembly of this decision.” 1In the case of the Greck frontier
incidents question, the Security Council, on 15 September 1947, “(a) [resolved] that the dis-
pute between Greece, on the one hand, and Albania, Yugoslavia and Bulgaria, on the other,
be taken off the list of matters of which the Council is seized; and (b) [requested] that the
Secretary-General be instructed to place all records and documents in the case at the disposal
of the Assembly General.” In another case, a proposal to defer consideration of an item
(Complaint of armed invasion of Taiwan (Formosa), 1950) before the Council when a
similar item was to be discussed by the General Assembly was adopted by the Council.

6. Although no decision had been taken by the Security Council to request the General
Assembly to make recommendations in respect of a matter of which the Council remained
seized, the possibility for the Council to make such a request is clearly set forth in Article 12,
paragraph 1, of the Charter. On several occasions, a request of this nature had been for-
mulated in draft resolutions submitted to the Security Council. Thus, in connection with
the Greek frontier incidents question considered by the Council in September 1947, a draft
resolution was proposed by the United States which read as follows:

“The Security Council, pursuant to Article 12 of the Charter,

“(a) Requests the General Assembly to consider the dispute between Greece on the one
hand and Albania, Yugoslavia and Bulgaria on the other, and to make any recommendations
with regard to that dispute which it deems appropriate under the circumstances;

“(b) Instructs the Secretary-General to place all records and documents in the case at the
disposal of the General Assembly.”

In connexion with the question of Southern Rhodesia, considered by the Council in
September 1963, a three-power draft resolution was submitted which, after inviting the United
Kingdom Government to take certain actions, would request “the General Assembly to
continue its examination of the question... with a view to securing a just and lasting settle-
ment.” Both draft resolutions referred to above failed of adoption owing to the negative
vote of a permanent member. In the first case, the objection was made on the ground that
a request to the Assembly for recommendation would mean an abdication by the Council
of its primary responsibility for the maintenance of international peace and security under
the Charter. In the second case, the objection was made to the effcct that the question was
one of domestic jurisdiction and neither the Security Council nor the General Assembly was
competent to deal with it. The rejection of the draft resolutions is, therefore, not to be
construed as a denial of the power of the Security Council to request the General Assembly
for recommendations as provided for in Article 12, paragraph 1, of the Charter.

13 It may be noted that the Palestine question was first submitted to the General Assembly which
referred certain aspects falling within the scope of Chapter VII of the Charter to the Security Council
for consideration. It may also be noted that in the course of the discussion which led to the adoption
of the above-mentioned resolution, the representative of Belgium expressed the following opinion:
“...the convoking of the General Assembly would not prevent the Council from considering, in the
meantime, any substantive proposals which it might be in a position to submit to the General
Assembly.”
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2) Consideration by the General Assembly at the request of Member States

The Indonesian question

7. The Indonesian question as submitted by Australia in July 1947 was considered
by the Security Council in the years 1947, 1948 and 1949. By a letter dated 30 and 31 March
1949, the delegations of India and Australia requested that the Indonesian question be placed
on the agenda of the second part of the third regular session of the General Assembly. On
12 April, during the consideration by the General Assembly of adoption of this agenda item,
the representative of the Netherlands, supported by the representatives of Norway and
Belgium, invoked Article 12, paragraph 1 of the Charter as a ground for objecting to the
inclusion of the item in the agenda. They stated that the General Assembly could not make
recommendations on the subject unless it was so requested by the Security Council and that
a discussion in the General Assembly could in no way lead to any conclusion. On the other
hand, the representative of Iraq, while recognizing the existence of procedural difficulties,
considered that as long as paragraph 2 of Article 11 of the Charter remained in effect, the
General Assembly had a right to discuss any question and any dispute which was before
the Security Council. *  After the General Assembly had voted in favour of inclusion of
the item on its agenda, a resolution was adopted to defer further consideration of the item
to the fourth regular session of the Assembly (resolution 274 (II1)).

8. At the Assembly’s fourth session, two draft resolutions were submitted in the
ad hoc Political Committee. The first draft resolution provided that the General Assembly
should “welcome” the announcement that an agreement had been reached at the Round-
Table Conference, “commend” the parties concerned and the United Nations Commission
for Indonesia for their contributions thereto and “welcome” the forthcoming establishment
of the Republic of the United States of Indonesia as an independent sovereign State. The
second draft resolution contained provisions for the withdrawal of the Netherlands forces,
the establishment of a United Nations commission to observe the implementation of such
measures and to investigate the activities of the Netherlands authoritics, as well as instruc-
tions to the commission regarding its work. During the discussion, the Chairman drew
the attention of the Committec to the provisions of Article 12, paragraph 1, of the Charter.
Pointing out that the Security Council was still seized of the question, he stated that, before
putting each of the draft resolutions to the vote, he would ask the Committec to pronotince
itself on whether its terms constituted a recommandation within the meaning of Article 12,
paragraph 1. The ad hoc Political Committee decided by 42 votes to one with 6 abstentions,
that the first draft resolution did not constitute a recornmendation within the meaning of
Article 12, paragraph 1, and by 42 votes to 5 with 4 abstentions, that the second draft resolu-
tion did constitute a recommendation. The first draft resolution was then adopted and the
second rejected. 1®

14 In this connexion, the representative of Iraq stated at the 190th plenary meeting that “The
right of the General Assembly to discuss any situation or dispute already before the Security Council
had been thoroughly considered at the San Francisco Conference. Some delegations had thought
that the General Assembly should have the right to discuss questions of any kind, even if they were
before the Security Council, and to make recominendations with regard to them. Other delegations
had opposed the granting of such a right to the General Assembly. A compromise had finally been
reached whereby the General Assembly could consider a question which was on the agenda of the
Security Council but could not make recommendations upon it”.

15 A similar situation arose at the first emergency special session of the General Assembly in
connexion with two draft resolutions submitted by the United States. Objection to those draft
resolutions were raised on the ground that the first draft resolution which dealt with the Palestine
question in general and the second which dealt with the Suez Canal question were matters of which
the Security Council was actually seized. The emergency session had been convened to consider
the situation arisen from the invasion of Egypt and not another question. The two draft resolutions
were subsequently withdrawn.
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The Tunisian question

9. On 20 July 1961, Tunisia requested a meeting of the Security Council as a matter
of extreme urgency to consider its complaint against France “for acts of aggression infring-
ing the sovereignty and security of Tunisia and threatening international peace and secu-
rity.” On 22 July, the Council adopted a resolution which (1) called for an immediate
cease-fire and a return of all armed forces to their original position and (2) decided to con-
tinue the debate. On 29 July, three draft resolutions dealing with implementation of the
earlier resolution were rejected by the Council.

10. On 7 August, a number of delegations requested the convening of a special session
of the General Assembly “to consider the grave situation in Tunisia obtaining since 19 July
1961, in view of the failure of the Security Council to take appropriate action”. On the
receipt of the concurrence of a majority of the Members on 10 August, the Secretary-General
summoned, in accordance with rule 8 (a) of the Assembly’s rules of procedure, the third
special session of the General Assembly to meet on 21 August. In its resolution 1622 (S-IIT)
adopted on 25 August, the Assembly, while noting that the Security Council had failed to
take further appropriate action, re-affirmed the Security Council’s interim resolution, urged
the Government of France to implement fully the provisions of the operative paragraph 1
of that resolution, recognized the sovereign right of Tunisia to call for the withdrawal of all
French armed forces present on its territory without its consent, and calied upon the Govern-
ments of France and Tunisia to enter into immediate negotiations to devise peaceful and
agreed measures for the withdrawal of French armed forces from Tunisian territory.

The situation in Angola

11. The question of Angola was first submitted to the Security Council in February
1961. On 15 March, the Council failed to adopt a draft resolution which would call upon
Portugal to implement General Assembly resolution 1514 (XV) (contaling the declaration
on ending colonialism) and propose to establish a sub-committee to examine the question
and report to the Council. On 20 March, 39 delegations requested the inclusion of the
question in the Assembly’s agenda. Opposition to consideration of the question by the
Assembly was based on Article 2, paragraph 7, of the Charter. During the discussion, a
number of delegations proposing the item stated that because of the failure of the Security
Council to take action, it had become necessary to refer the question to the General Assembly,
which should take immediate measures to bring about a solution of the problem. A draft
resolution identical in terms with that submitted to the Security Council, except that the pro-
posed sub-committee would examine statements before the Assembly (rather than the
Council) and report to the Assembly, was adopted as resolution 1603 (XV) on 20 April 1961.

(i) Items submitted to the General Assembly and later also considered by the Security Council

(1) By decision of the General Assembly

12. The Palestine question was originally submitted to the General Assembly. In
its resolution 181 (1), the Assembly recommended to Members the adoption and implemen-
tation of a plan of partition with economic union and requested the Security Council to take
the necessary measures provided for in the plan and to consider, if circumstances during the
transitional period required such consideration, whether the situation in Palestine constituted
a threat to the peace. Since then the Palestine question had continued to be on the agenda
of both the General Assembly and the Security Council, with the latter dealing generally
with security and military aspects of the question and the former with political, economic
and social aspects.
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(2) At the request of Member States

13. Only in one case had the Security Council rejected the request by a Member State
for inclusion in its agenda of an item which was before the General Assembly and in respect
of which arguments based on Article 12, paragraph 1, of the Charter were advanced. This
was the case of a USSR request dated 5 November 1956 for consideration by the Council of
an item entitled “Non-compliance by the United Kingdom, France and Israel with the deci-
sion of the emergency special session of the General Assembly of the United Nations of
2 November 1956 and immediate steps to halt the aggression of the aforesaid States against
Egypt.” On the one hand it was argued that just as the General Assembly could not con-
sider a question of which the Security Council was seized, so the Security Council could not
logically consider a question pending before the General Assembly, particularly one referred
to the Assembly by the Council itself. On the other hand it was contended that the fact
that the General Assembly was taking action on a question did not relieve the Security
Council of the obligation to act if the circumstances demanded it. The USSR request was
rejected by 3 votes in favour, 4 against with 4 abstentions.

14. In the more recent cases dealt with below, whether the questions were originally
submitted to the General Assembly or the Security Council, concurrent consideration by
the two organs of those questions took place and in most cases both organs adopted substan-
tive resolutions without reference to Article 12, paragraph 1, of the Charter.

The situation in the Congo, 1960-1961

15. At its fourth emergency special session convened at the request of the Security
Council (resolution adopted on 16/17 September 1960) to consider the situation in the Congo,
the General Assembly adopted, on 20 September 1960, resolution 1474 (ES-IV) which took
note of the resolutions previously adopted by the Security Council and requested Member
States to take certain actions. By a letter dated 16 September 1960, the USSR requested
the inclusion of the Congo question as an additional item in the agenda of the fifteenth regular
session of the General Assembly. On 28 September, the General Committee decided to
include the item in the agenda of the Assembly. On 6 December 1960, the USSR proposed
that the question of the situation in the Congo and the steps to be taken on the matter should
be examined at the earliest possible date by the Security Council and the General Assembly.
The Council met from 7 to 14 December but failed to adopt three draft resolutions before
it.  On 16 December, the General Assembly resumed consideration of the situation in the
Congo and had before it two draft resolutions (one submitted by 7 Afro-Asian States and
Yugoslavia, and the other by the United States and the United Kingdom), both containing
provisions requiring specific action. The two draft resolutions were rejected by vote, but
Article 12, paragraph 1, of the Charter was not referred to during the discussion. On 20 De-
cember, the Assembly adopted resolution 1592 (XV) to keep the item on the agenda of its
resumed fifteenth session.

16. The Security Council met again from 12 to 14 January and from 1 to 21 February
1961 to consider the Congo question at the request of the USSR. These meetings resulted
in the adoption by the Council, on 21 February, of a resolution dealing with the situation.
Consideration of the Congo question by the General Assembly at its resumed fifteenth
session resulted in the adoption, on 15 April 1961, of resolutions 1599 (XV) calling upon
States to take certain action and “deciding” on the complete withdrawal and evacuation of
military personnel and political advisers not under the United Nations Command, 1600 (XV)
establishing a Commission of Conciliation and 1601 (XV) establishing a Commission of
Investigation. At no time was Article 12, paragraph 1, of the Charter invoked as a limita-
tion of the competence of the Assembly to make recommendations.

233



The situation in Angola, 1961-1962

17. After the General Assembly adopted on 20 April 1961 resolution 1603 (XV) to
establish a sub-committee (see paragraph 11 above), a group of States, by a letter dated 26 May
1961, requested consideration by the Security Council of the Angolan question. On 9 June,
the Council adopted a resolution reaffirming the Assembly resolution, calling upon Portugal
to desist from repressive measures and requesting the sub-committee to report both to the
Security Council and to the Assembly.

18. By a letter dated 19 July 1961 addressed to the Secretary-General, a group of
States considered the situation in Angola as endangering international peace and security
and reserved the right to ask for “effective remedial action to be taken either by the Security
Council or by the General Assembly.” The item entitled “The situation in Angola: report
of the Sub-committec established by General Assembly resolution 1603 (XV)” was placed
on the provisional agenda of the sixteenth session of the Assembly. Portugal objected to
the inclusion of this agenda item on ground of Article 2, paragraph 7, of the Charter. On

30 January 1962, the Assembly adopted resolution 1742 (XVI) by which it decided to con-
tinue the Sub-Committee, requested Member States to take certain actions and recommended

“the Security Council, in the light of the Council’s resolution of 9 June 1961 and of the
present resolution, to keep the matter under constant review.”

The apartheid question, 1960-1963

19. Beginning with its twelfth session, the General Assembly has adopted at each
regular session a resolution on the question of race conflict in South Africa resulting from
the policies of apartheid of the Government of South Africa. Resolution 1375 (XIV) on
this question was adopted by the Assembly on 17 November 1959. On 25 March 1960,
29 Asian-African States requested an urgent meeting of the Security Council to consider the
situation arising out of the large-scale killings of unarmed and peaceful demonstrators against
racial discrimination and segregation in the Union of South Africa. They considered that
the situation endangered international peace and security., The question was taken up by
the Council on 30 March. On 1 April, the Council adopted a resolution calling upon the
Union Government to initiate measures to bring about racial harmony and to abandon its
policies of apartheid and racial discrimination. Subsequently, the Assembly adopted the
following resolutions on the apartheid question: 1598 (XV) of 13 April 1961, 1663 (XVI) of
28 November 1961, and 1761 (XVII) of 6 November 1962. In the last-mentioned resolution,
the Assembly decided to establish a Special Committee on apartheid, invited Member States
to inform the General Assembly at its eighteenth session regarding actions taken, separately
or collectively, in dissuading the Government of South Africa from pursuing its policies of
apartheid, and requested “the Security Council to take appropriate nicasures, including
sanctions, to secure South Africa’s compliance with the resolutions of the General Assembly
and of the Security Council on this subject and, if necessary, to consider action under Article 6
of the Charter.”

20. On 11 July 1963, 32 African States requested a meeting of the Security Council
to consider the explosive situation in South Africa which constitued a serious threat to inter-
national peace and securily. Meanwhile, the Special Committee on apartheid had submitted
its reports both to the General Assembly and to the Security Council. On 7 August, the
Council adopted a resolution cailing upon the Government of South Africa to abandon
its policies of apartheid and to liberate prisoners, calling upon all States to cease forthwith
the sale and shipment of arms and ammunition of all types and requesting the Secretary-
General to keep the situation in South Africa under observation and to report to the Security
Council by 30 October 1963.
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21. 1In accordance with Assembly resolution 1761 (XVII) (see paragraph 19 above),
the item “The policies of apartheid of the Government of the Republic of South Africa:
reports of the Special Committee... and replies by Member States under General Assembly
resolution 1761 (XVII)” was included in the agenda of the Assembly’s eighteenth session.
On 11 October 1963, the Assembly adopted resolution 1881 (XVIII) requesting once more
the Government of South Africa to release political prisoners, requesting all Member States
to make all necessary efforts to ensure compliance by the Government of South Africa with
the Assembly’s request, and requesting the Secretary-General “to report to the General
Assembly and the Security Council, as soon as possible during the eighteenth session”, on
the implementation of the resolution.

22. On 23 October, 32 States requested a meeting of the Security Council to consider
the report submitted by the Secretary-General pursuant to Council resolution of 7 August.
On 4 December, the Council adopted a resolution which reaffirmed in essence the provisions
of its previous resolution and requested the Secretary-General to establish a group of experts
to examine methods of resolving the situation.

23. Meanwhile, a report of the Secretary-General pursuant to Assembly resolution 1881
(XVIII) of 11 October (see paragraph 21 above) was circulated to the General Assembly
on 19 November. After consideration, the Assembly adopted, on 16 December 1963,
resolution 1978 (XVIII) appealing again to all States to take appropriate measures and
requesting the Special Committee to continue its work and submit reports to the General
Assembly and to the Security Council whenever appropriate, In the same resolution the
Assembly further requested the Secretary-General to provide relief and assistance, through
appropriate international agencies, to the families of all persons persecuted by the Govern-
ment of South Africa and to report thereon to the Assembly at its nineteenth session.

24. 1In the course of the practically simultaneous consideration of the apartheid ques-
tion in the Security Council and in the General Assembly, no reference was made to Ar-
ticle 12, paragraph 1 of the Charter.

The question relating to Territories under Portuguese Administration, 1962-1963

25. By resolution 1699 (XVI) of 19 December 1961, the General Assembly established
a Special Committee on Territories under Portuguese Administration to report on the ques-
tion. In its resolution 1807 (XVII) of 14 December 1962, the Assembly, noting the opinion
of the Special Committee concerning the implications of the supply of military equipment
to the Portuguese Government, urged Portugal to give effect to the recommendations of the
Special Committee, requested the Special Committee on the Situation with regard to the
Implementation of the Declaration on the Granting of Independence to Colonial Countries
and Peoples to examine the situation, called upon Member States to use their influence to
induce Portugal to carry out its obligations under Chapter XI of the Charter, requested all
States to refrain from offering Portugal assistance and to prevent the sale and supply of arms
and military equipment to the Portuguese Government, and requested “the Security Council,
in case the Portuguese Government should refuse to comply with the present resolution and
previous General Assembly resolutions on this question, to take all appropriate measures
to secure the compliance of Portugal with its obligations as a Member State.”

26. On 4 April 1963, the Special Committee on the Situation with regard to the Imple-
mentation of the Declaration on the Granting of Independence to Colonial Countries and
Peoples adopted a resolution drawing the immediate attention of the Security Council to
the situation in the Territories under Portuguese administration, with a view to the Council
taking appropriate measures, including sanctions, to secure the compliance by Portugal of
the relevant resolutions of the General Assembly and of the Security Council. The text of
this resolution and the report of the Special Committee were transmitted to the Council.
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27. On 11 July 1963, the President of the Security Council received a request from
32 African States to convene a meeting of the Council. On 31 July, the Council adopted
a resolution by which it called upon Portugal to take certain action, requested all States
to prevent sale and supply of arms and military equipment to the Portuguese Government
and requested the Secretary-Genrael to report to the Council by 31 October 1963.

28. On 3 December, the General Assembly adopted resolution 1913 (XVIII) by which
the Assembly, recalling the resolutions previously adopted by the Assembly and the Council
on the question and in particular the provisions of Council resolution of 31 July, and noting
with regret and concern the continued refusal of the Portuguese Government to implement
those resolutions, requested “the Security Council to consider immediately the question of
Territories under Portuguese administration and to adopt necessary measures to give effect
to its own decisions, particularly those contained in the resolution of 31 July 1963” and
decided to maintain the question on the agenda of its eighteenth session.

29. Prior to the adoption by the General Assembly of resolution 1913 (XVIII), 29 Afri-
can States requested the convening of the Security Council to consider the report of the
Secretary-General submitted in pursuance of Council resolution of 31 July 1963. The
Council began consideration of the question on 6 December. On 11 December, the Council
adopted a resolution which, infer alia, called upon all States to comply with Council reso-
lution of 31 July and requested the Secretary-General to continue his efforts and report to
the Council not later than 1 June 1964,

30. During the discussion of the question in the Assembly and the Council, the pro-
visions of Article 12, paragraph 1, of the Charter were not mentioned. Objection to the com-
petence of the two organs to deal with the question was raised by Portugal on ground of
Article 2, paragraph 7.

The question of Southern Rhodesia, 1962-1963

31. By resolution 1755 (XVII) of 12 October 1962, the General Assembly urged the
Government of the United Kingdom to take measures to secure the release of political
prisoners and to lift the ban on the Zimbabwe African Peoples Union. In its resolution 1760
(XVII) of 31 October, the Assembly, inter alia, requested the Government of the United
Kingdom to take certain measures including the convening of a constitutional conference
on Southern Rhodesia, requested the Acting Secretary-General to lend his good offices to
promote conciliation and decided to keep the question on the agenda of its seventeenth
session,

32. On 2 and 30 August 1963, requests were made by a number of African States for
a meeting of the Security Council to consider the question of Southern Rhodesia. The
Council met from 9 to 13 September but failed to adopt a draft resolution submitted by
Ghana, Morocco and the Philippines, owing to the negative vote of a permanent member,

33. On 18 July 1963, a group of Statcs requested the inclusion of the question of
Southern Rhodesia in the agenda of the eighteenth session of the General Assembly. After
consideration of the question, the Assembly adopted two resolutions. By resolution 1883
(XVIII) of 14 October, the Assembly invited the Government of the United Kingdom not
to take certain actions relating to the status of Southern Rhodesia, on the one hand, and to
put into effect the previous Assembly resolutions concerning the question, on the other. By
resolution 1889 (XVIII) of 6 November, the Assembly, inter alia, invited once more the
United Kingdom to hold a constitutional conference, urged all Member States to use their
influence with a view to ensuring the realization of the legitimate aspirations of the people
of Southern Rhodesia, requested the Secretary-General to continue to use his good offices
and decided to keep the question on the agenda of its eighteenth session,
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(C) Conclusions

34. Without a detailed legal analysis being undertaken, the following brief observa-
tions may be made on the basis of the text of the Charter provisions and of the survey of the
past practice of the General Assembly and the Security Council as summarized in this note.

(/) A request by the Government of a Member State to have a question of which the
Security Council is seized placed on the provisional agenda or the supplementary list of
items for a regular session of the General Assembly would have to be complied with by the
Secretary-General. The General Assembly itself, acting on the basis of a recommendation
by the General Committee, would decide whether it wishes to include the item in the agenda
of the session.

(i) In the event the Security Council removes the question from the list of matters of
which it is seized or in the event the Security Council specifically requests the General Assem-
bly to consider the question, the Assembly could perform in regard to that question its
functions under the Charter without any special limitations as to the nature and scope of its
recommendations.

(i) Even if the Security Council remains seized of the question, Article 12 of the Charter
would not bar the General Assembly from considering and discussing the question as it is
only “recommendations” which are prohibited by the Article,

(iv) The above summary of the practicc contains instances in which the General Assem-
bly recognized the distinction for purposes of Article 12 between “recommendations” and
resolutions which were not recommendatory. In the latter category, for example, were
resolutions welcoming steps taken by the parties to the dispute and commending Member
States or United Nations organs for their contributions to the settlement,

(v) The most interesting feature of the practice is that the General Assembly, beginning
in 1960, adopted several resolutions clearly containing recommendations in cases of which
the Security Council was then seized and could reasonably be regarded as exercising its
functions in regard to that question. Six such cases have been found in which the General
Assembly appears to have departed from the actual text of Article 12. In none of these
cases, however, did a Member object to the recommendation on the ground of Article 12.

(vi) Although Article 12 has not been invoked in these cases, it would be difficult to
maintain that it is legally no longer in effect. A Member may therefore argue in the General
Assembly that Article 12 forbids the adoption of a recommendation in the case, and the
point, if pressed, may have to be decided by the General Assembly.

(vi) Finally, it is to be noted that Governments may argue that the phrase “recom-
mendation with regard to that dispute or situation™, used in Article 12, is not applicable to
certain types of resolutions, such as a confirmation by the General Assembly of a Security
Council resolution, or a resolution reminding Member States to comply with certain Charter
principles. There may, of course, be disagreement as to whether such resolutions contain
implied recommendations and, if raised, this issue would have to be determined by the
General Assembly, either by explicit decision or implicity in its action on the proposed
resolution.

10 September 1964

11. UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT-—QUESTION OF PARTICI-
PATION BY STATES WHICH ARE NOT MEMBERS OF THE UNITED NATIONS OR MEMBERS OF
THE SPECIALIZED AGENCIES OR OF THE INTERNATIONAL ATOMIC ENERGY AGENCY

Note to the Deputy Chef de Cabinet

1. 1In its resolution 1785 (XVII) of 8 December 1962, the General Assembly endorsed
the decision of the Economic and Social Council to convene a United Nations Conference
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on Trade and Development and requested the Secretary-General “to invite all States Mem-
bers of the United Nations and members of the specialized agencies and of the International
Atomic Energy Agency to take part in the Conference”, This means, of course, that only
those States designated in the resolution can be invited as participants to the Conference.
Neither the Conference itself nor the Secretariat is in a position to change the composition
of the Conference which has been decided upon by the General Assembly. This is a point
which has been well settled in practice.

2. The question then appears to be whether “States” other than those designated in
the resolution may be invited or permitted to take part in the Conference in some other
capacity. The practice shows that specialized agencies and non-governmental organiza-
tions have been invited to send observers to attend international conferences convened by
the United Nations. The status of observers in the official sense is governed by the rules of
procedure of the conference concerned. The draft rules of procedure of the United Nations
Conference on Trade and Development provide for the participation of observers for spe-
cialized agencies, inter-governmental bodies and non-governmental organizations. These
rules, like the rules of other international conferences under the auspices of the United
Nations, have not accorded observer status to non-invited “States™, countries or territories.

3. There are, of course, facilities for the public to attend open meetings of the Con-
ference and representatives of non-invited “States” can no doubt avail themselves of such
facilities. In the absence of a clear designation by the competent organ of the United
Nations as to which non-invited “States” may participate in some capacity in the work of the
Conference, the Secretary-General cannot make a decision to that effect without being
involved in a political controversy. Such controversy arises from the fact that there exists
sharp differences of opinion on whether or not some entities are sovereign States. Thus,
when the question of extended participation in general multilateral treaties concluded under
the auspices of the League of Nations was discussed at the eighteenth session of the General
Assembly, an amendment submitted by Czechoslovakia would request the Secretary-General
to invite “any State” to become a party to the treaties in question. In reply to an inquiry
from the representative of Guatemala, the Secretary-General made the following statement:

“...There are certain areas in the world the status of which is not clear. If T were
to invite or to receive an instrument of accession from any such area, I would be in a
position of considerable difficulty, unless the Assembly gave me explicit directives on
the areas coming within the “any State” formula. I would not wish to determine on
my own initiative the highly political and controversial question whether or not the
areas, the status of which was unclear, were States within the meaning of the amendment
to the draft resolution now being considered. Such a determination, I believe, falls
outside my competence.

“101. In conclusion, I must therefore state that if the ‘any State’ formula were
to be adopted, I would be able to implement it only if the General Assembly provided
me with the complete list of the States coming within that formula, other than those
which are Members of the United Nations or the specialized agencies, or parties to the
Statute of the International Court of Justice.” 6

4. In view of the foregoing analysis, the Secretariat of the Conference should be
informed that it is not in a position to invite “States” not designated in General Assembly
resolution 1785 (XVII) to attend the Conference. Nor should the Secretariat arrange for
their participation in some limited capacity or enter into consultation with them for this

purpose.
4 February 1964

18 Official Records of the General Assembly, Eighteenth Session, Plenary Meetings, 1258th meeting,
paras. 100-101.
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12. UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT—QUESTION WHETHER
THE CONFERENCE WOULD BE COMPETENT TO INVITE AN INTER-GOVERNMENTAL ORGAN-
1ZATION NOT INVITED BY THE ECONOMIC AND SociaL COUNCIL

Memorandum to the Secretary of the United Nations Conference on Trade and Development

1. This is with reference to the question whether the United Nations Conference on
Trade and Development would be competent to invite to the Conference an inter-govern-
mental organization not invited by the Fconomic and Social Council.

2. The Conference was called by the Council and would thus derive its competence
from the Council. Whether therefore the Conference would have the competence to issue
an invitation of this kind would dcpend on whether the Council had in fact conferred such a
competence upon the Conference.

3. 1In its resolution calling the Conference, resolution 963 (XXXVI) of 18 July 1963,
the Council referred to the subject of invitations to inter-governmental economic organiza-
tions. Paragraphs 8 and 9 of Part I of its resolution are in these terms:

“8. Further approves the recommendation of the Preparatory Committee contained in
paragraph 208 of its reportl’ as regards the invitation to the inter-governmental economic
organizations;

“9. Requests the Secretary-General to submit to the Council at its resumed thirty-sixth
session proposals regarding the inter-governmental economic organizations which would be
chiefly interested in the work of the Conference, and regarding the practical rules to be observed
for the participation of those organizations in the Conference as observers”.

Paragraph 208 of the Preparatory Committee’s report was as follows:

“The Preparatory Committee discussed the question of participation of inter-governmental
regional economic organizations in the work of the Conference. In this connexion it considered
a submission of the delegation of Czechoslovakia (E/CONF.46/PC/L.26) on co-operation with
the secretariat of the Council of Mutual Economic Assistance (CMEA). Some suggestions
were made as to regional economic organizations which might be invited but it was agreed to
leave the matter for consideration by the Economic and Social Council. The Preparatory
Committee decided to recommend to the Economic and Social Council that inter-governmental

regional economic organizations interested in the United Nations Conference on Trade and
Development be invited to send observers to the third session of the Preparatory Committee

as well as to the Conference itself,”

4. As requested by the Council, the Secretary-General submitted to the Council at
its resumed thirty-sixth session a note (E/3843 and Corr.1) containing a list of inter-govern-
mental economic organizations which in his view should be invited to participate in the
Conference.

5. The Council, at its resumed thirty-sixth session, considered, as item 39, the subject
of the participation of inter-governmental economic organizations as observers at the United
Nations Conference on Trade and Development and the Secretary-General’s note, and
adopted at its 1306th meeting, on 16 December 1963, the suggestion made by its President
that the Council should approve the recommendations made by the Secretary-General
regarding the list of inter-governmental organizations to be invited to participate in the
Conference with the addition to that list of a further name that had been submitted in the
course of the Council’s discussions.

17 Official Records of the Economic and Social Council, Thirty-sixth Session, Annexes, agenda
item 5, document E/3799.
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6. These were the relevant decisions of the Council, and they do not in our view pro-
vide evidence of a grant by the Council to the Conference of the competence to invite an inter-
governmental organization which was not included in the list adopted by the Council. The
fact that the Council did not specifically declare that the list was exhaustive does not in our
opinion constitute evidence of an intention on its part to confer on another body the com-
petence to invite inter-governmental organizations not included in such a list.

7. We would add moreover that the draft rules of procedure proposed for the Con-
ference by the Preparatory Committee and approved by the Council in its resolution con-
vening the Conference do not reflect the possibility of inter-governmental organizations not
invited by the Council being invited to the Conference. The relevant provisions of the draft
rules of procedure are as follows:

“Rule 59
“]. Observers for specialized agencies and inter-governmental bodies invited to the Con-
ference may participate, without the right to vote, in the deliberations of the Conference and its

Main Committees and Sub-Committees, upon the invitation of the President or Chairman, as

the case may be, on questions within the scope of their activities.

“2.  Written statements of such specialized agencies and inter-governmental bodies shall
be distributed by the secretariat to the delegations at the Conference.” ¢

8. We would in conclusion draw attention to the fact that while inter-governmental
organizations invited to the Conference by the Council would be entitled to participate in
the Conference, the exercise of the right to participate is made dependent upon the invitation
of the President of the Conference or of the Chairmen of the Committees and Sub-Com-
mittees.

13 February 1964

13. UnitepD NATIONS CONFERENCE ON TRADE AND DEVELOPMENT—QUESTION WHETHER
THE CONFERENCE WOULD BE COMPETENT TO INVITE NON-GOVERNMENTAL ORGANIZATIONS
NOT IN CONSULTATIVE STATUS WITH THE ECONOMIC AND SoCIAL COUNCIL

Memorandum to the Secretary of the United Nations Conference on Trade and Development

1. This is with reference to the question whether the United Nations Conference on
Trade and Development would be competent to invite non-governmental organizations
which are not in category A or B or on the register and thus not in consultative status with
the Economic and Social Council to participate in the Conference.

2. The Economic and Social Council did not specifically refer in its resolution con-
vening the Conference, resolution 963 (XXXVI) of 18 July 1963, to the participation of non-
governmental organizations in the Conference.

3. There was, however, some discussions on the subject at the Council’s resumed
thirty-sixth session, *where the representative of the USSR, in the course of a discussion
on the participation of inter-governmental economic organizations at the Conference, said
that, in his view, an invitation should also be extended to the International Organization for
Standardization and that the “Secretary-General would also be well advised to invite to the
Conference observers from such non-governmental organizations as the World Federation
of Trade Unions and the International Co-operative Alliance, which had consultative status
with the Economic and Social Council”. The representative of France stated that the
“participation of non-governmental organizations seemed to him a matter which the Council
should not take up at the present time, but which should be left to the Preparatory Com-

18 Jbid., para. 203.
1% Official Records of the Economic and Social Council, Resumed Thirty-sixth Session, 1306th
meeting, paras. 61-67.
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mittee to decide”. The representative of the USSR “wished to know, however, whether the
Preparatory Committee’s terms of reference authorized it to extend an invitation to par-
ticipate in the Conference to any organization as it saw fit. If so, his delegation saw no
objection to making the Preparatory Committee responsible for considering the question
of non-governmental organizations”. The United States representative pointed out “that
item 39 of the Council’s agenda covered only the participation of inter-governmental eco-
nomic organizations. A decision had already been taken regarding non-governmental
organizations in consultative status with the Economic and Social Council”. The repre-
sentative of Italy stated that “it was difficult for him to give an opinion on the USSR pro-
posal straight away, but he considered that the United States representative had clearly
stated the Council’s position”. The representative of the USSR said then “that he was
satisfied with the United States representative’s explanation. The International Organiza-
tion for Standardization was, in fact, among the organizations in consultative status with
the Council”. There was no further discussion of the subject, and accordingly no decision
was made on the invitation of non-governmental organizations not in consultative status,
in particular as to whether any organization of this kind would be entitled to participate
or as to whether only some would be so entitled and if so which or how they were to be
selected for participation and invited. Nor did the Council reach any such decision at its
thirty-sixth session, although the Council approved in its resolution convening the Con-
ference, without discussion on the matter, the draft rules of procedure that had been pro-
posed for the Conference by the Preparatory Committee, rule 60 of which was in these terms:
“Non-governmental organizations in category A or B or on the register or who may be

invited may designate authorized representatives to sit an observers at public meetings of the

Conference and its Committees and Sub-Committees.” 20

4, While the draft rules of procedure thus provide for the procedure to be followed in
the Conference by non-governmental organizations not in consultative status if they should
be invited, the draft rules do not in our view purport to confer upon any such organization
the right as such to participate in the Conference. The Council’s approval of the draft
rules of procedure for the Conference should not therefore be construed as involving a grant
by the Council of the right to participate to any such organization or as enabling the Con-
ference, which would have competence over its rules of procedure, to make such a grant.

5. In these circumstances, the Council should, in our opinion, be regarded as having
neither invited a non-governmental organization not in consultative status to participate
in the Conference nor as having delegated competence with respect to such invitations, in
particular as not having delegated such competence to the Conference. Accordingly the
Conference would not, in our opinion, be competent to invite a non-governmental organiza-
tion not in consultative status to participate in the Conference.

13 February 1964

14, PosITION OF LUXEMBOURG IN RELATION TO THE 1962 INTERNATIONAL COFFEE AGREE-
MENT 2! —ACCESSION BY BELGIUM EXTENDING TO LUXBMBOURG BY VIRTUE OF ARTICLE 5
OF THE CONVENTION OF 25 JULY 1921 FOR THE ESTABLISHMENT OF AN EcoNoMIC UNION
BETWEEN BELGIUM AND LUXEMBOURG %?

Letters to the Executive Director of the International Coffee Organization

I
1. We have received a letter dated 27 July 1964 from the Permanent Representative
of Luxembourg to the United Nations declaring that the Grand Duchy of Luxembourg

20 1bid, Thirty-sixth Session, Annexes, agenda item 5, document E/3799, para. 203.
2t United Nations, Treaty Series, vol. 469, p. 169.
22 1.eague of Nations, Treaty Series, vol. IX, p. 223.
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considers itself bound by the accession of Belgium to the 1962 International Coffee Agree-
ment by virtue of article 5 of the Convention between Belgium and Luxembourg for the
establishment of an Economic Union, signed at Brussels on 25 July 1921. A copy of this
letter 2 is enclosed for your information.

2. We have been in contact with the Belgium Mission in order to obtain confirmation
that Belgium considers its accession to be binding on Luxembourg. We have also requested
the Permanent Representative of Luxembourg to furnish us with his full powers for making
the declaration. We understand that the Permanent Representatives of Belgium and Luxem-
bourg are consulting together and hope to advise us very soon as to their position. Mean-
while, the question has been raised whether the date of Luxembourg’s becoming a party to
the Coffee Agreement should be (1) the date of Belgium’s accession, (2) the date of the letter
from the Permanent Representative of Luxembourg, or (3) the date that confirmation is
received from Belgium that its accession extends to Luxembourg. We would have thought
that the latter date would be the more appropriate but it may be that Luxembourg would
desire one of the earlier dates. We would appreciate your views as to whether any problem
would be created by accepting one of the earlier dates.

3. We had also suggested to the Permanent Representative of Luxembourg that since
Luxembourg had signed the Agreement separately, it would be more satisfactory from the
point of view of the depositary if they were to make a separate accession. This, however,
appears to present some internal difficulties and we are of the opinion that, if Belgium con-
firms that its accession is extended to Luxembourg, this can be accepted.

26 August 1964
I

1. You will know by now from our cable that a letter was received on 28 September
1964 from the Permanent Representative of Belgium to the United Nations in which he noti-
fied the Secretary-General that the accession by Belgium to the above-mentioned Agreement
equally binds Luxembourg by virtue of article 5 of the Convention between Belgium and
Luxembourg for the establishment of an Economic Union, signed at Brussels on 25 July 1921.
Attached to the letter was a cabled authorization from the Minister for Foreign Affairs for
the Permanent Representative to make the notification, which we have provisionally accepted,
requesting the Permanent Representative to furnish us formal full powers. A copy of this
letter 2* is enclosed for your information.

2. A copy of a similar notification from the Permanent Representative of Luxembourg
was sent to you in our letter of 26 August 1964. We have since received the requested full
powers authorizing him to make the notification.

3. We are now proceeding to inform all interested States of the receipt of both com-
munications. Neither one contains a direct reference to the effective date of Luxembourg’s
becoming a party to the Coffee Agreement, nor will our notification specify that date. How-
ever, the text of their communications implies that both Governments consider the date of
Belgium’s accession as equally effective for Luxembourg and we assume it will be up to the
Coffee Council to deal with any question that may arise in this connexion under article 12,
paragraph 4, and article 24, paragraph 2, of the Agreement.

29 September 1964

23 Not reproduced.
2¢ Not reproduced.
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15. PoOSITION OF LUXEMBOURG IN RELATION TO THE 1963 INTERNATIONAL OLIVE OIL AGREE-
MENT 2 ~—SIGNATURE BY BELGIUM ON BEHALF OF THE BELGO-LUXEMBOURG Economic
UNION

Memorandum to the Assistant Director in charge of the International Trade Relations Branch,
Department of Economic and Social Affairs

1. It results from the documentation transmitted by the Director of the International
Olive Oil Council and the text of the 1963 International Olive Oil Agreement that:

(/) The Government of Luxembourg has participated independently of the Govern-
ment of Belgium in the Olive Oil Conference of 1963. You may recall that at that
time the Government of Luxembourg wished at first to give credentials to the Belgian
delegation to enable the latter to represent Luxembourg at the Conference. It was,
however, our view based on United Nations practice that it would not be appropriate
for one delegation to the Conference to represent more than one participating State.

(@) Annex C to the Agreement refers to Luxembourg separately from Belgium
and attributes to each of these two countries three votes in the Olive Oil Council (see
article 28 of the Agreement). In accordance with article 33, paragraph 1, “The contri-
bution of each Participating Government to the administrative budget, for each olive
crop year, shall be proportionate to the number of votes it has when the budget for that
year is adopted.”

(éii) The Government of Luxembourg did not sign the 1963 International Olive
Qil Agreement. The Agreement was signed, however, in the name of Belgium by the
Belgian Ambassador in Madrid with the accompanying indication that the signature
was given on behalf of the Belgo-Luxembourg Economic Union.

(iv) While neither Belgium nor Luxembourg have ratified, accepted, approved or
acceded to the Agreement, a notification was made by the Belgian Embassy on behalf
of the Governments of Belgium and Luxembourg, of the undertaking by these two
Governments to seek ratification of the Agreement (under paragraph 6 of article 36)
as well as of their undertaking to apply provisionally the Agreement pending such
ratification (under paragraph 8 of article 36).

(v) In a memorandum transmitted through the Belgian Embassy in Madrid to the
Director of the International Olive Qil Council, the Government of Luxembourg has
stated that in accordance with article 5 of the Convention of 25 July 1921 for the estab-
lishment of an Economic Union between Belgium and Luxembourg, 2* “commercial
treaties” are to “be concluded by Belgium on behalf of the customs union.” Because
of the existence of the Union, Luxembourg does not constitute a “separate market” for
olive oil and could not comply as a separate entity with several of the provisions of the
Agreement such as those relating to the furnishing of information or statistics on
imports, consumption, etc. Belgium maintains such statistics and information for the
whole of the Union.

2. An examination of the available data concerning other commodity agreements
(wheat, tin, sugar, coffee) shows that while there is no complete consistency as to the manner
in which these agreements have been signed on behalf of Belgium and Luxembourg respec-
tively, Luxembourg has been normally considered as becoming a party by virtue of the
Belgian signature and ratification. None of the agreements provides for separate partici-
pation by Luxembourg,.

% United Nations, Treaty Series, vol. 495, p. 3.
28 Jeague of Nations, Treaty Series, vol. IX, p. 223.
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3. As to the 1963 International Olive Oil Agreement, it may be noted that in accord-
ance with the provisions of the last sentence of paragraph 8 of article 36 a government which
has undertaken provisionally to apply the Agreement but which does not deposit by 1 Octo-
ber 1964 an instrument of ratification, acceptance or approval ceases to be provisionally
considered as a party to the Agreement “unless the [Olive Oil] Council decides to the con-
trary.” This would be the situation of Belgium and Luxembourg if the relevant instruments
are not deposited on their behalf before 1 October 1964.

4. In the light of the existing practice as regards other commodity agreements and the
internationally recognized existence of the Belgo-Luxembourg Economic Union, there would
be in our opinion no obstacle for Belgium to be accepted as a party to the 1963 International
Olive Oil Agreement assuming the obligations under the Agreement on behalf of itself as
well as of Luxembourg.

5. As to voting rights in the Olive Oil Council, the special reference to Luxembourg
in annex C to the Agreement is of course embarrassing and not consistent with the interna-
tional status of that country with regard to commercial agreements, as now signified by the
Luxembourg Government. The question of the situation of Luxembourg might therefore
appropriately be submitted to the Council under the provisions of paragraph 6 of article 23,
in accordance with which “The Council shall exercise such... functions as are necessary for
the execution of the provisions of this Agreement.”

6. The deliberations of the Council on this matter might possibly lead to a solution
under which Belgium would be allowed to exercise the voting rights now attributed separately
to Belgium and Luxembourg, subject of course to Belgium paying the corresponding contri-
butions to the administrative budget.

7. If such a solution meets with opposition, another way out of the present difficulty
would be to resort to one of the procedures provided in article 38 for amending the Agree-
ment on the initiative of the Council. Such an amendment could consist in deleting the
reference to Luxembourg in annex C while possibly providing for a slight increase in the

number of votes to be attributed to Belgium.
29 September 1964

16. EXTENSION OF THE 1962 INTERNATIONAL WHEAT AGREEMENT ¥ —QUESTION WHETHER
THE AMENDING PROCEDURE OR A SEPARATE PROTOCOL SHOULD BE USED

Letter to the Secretary of the United Nations Conference on Trade and Development

1. The present case of the contemplated renewal of the 1962 International Wheat
Agreement is identical to that in 1956 when the renewal of the 1953 International Wheat
Agreement # was contemplated. Our opinion on that occasion was that the amending
procedure was intended for modifications rather than extension of the entire Agreement,
and we think there are reasons to maintain this view.

2. The use of the amending procedure to effect an extension of the Agreement would
have to be in accordance with the provisions of paragraphs (3) and (4) of article 36 and by
the majorities required therein. A curious position is likely to arise here by the provision
of paragraph (5) which permits a party not accepting the amendment to withdraw from the
Agreement. Since such a party is not thereby released from its obligations for the current
crop year, the result is that its obligations are not only carried over beyond the date of
expiry but may possibly continue through the period of the extension, which seems incon-

27 United Nations, Zreaty Series, vol. 444, p. 3.
8 Ibid., vol. 203, p. 179.
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sistent with the last clause of paragraph (5), which provides that a withdrawing country
shall not be bound by the provisions of the amendment which occasioned its withdrawal.
This is also contrary to the intention in relation to the duration of the Agreement. The use
of a separate protocol for prolongation would avoid this problem since non-acceding States
would not be bound.

3. For these reasons we feel that the most suitable course would be to conclude a pro-
tocol to be left open for signature for a specified period, which will be operative during the
period from the expiry of the present Agreement to the adoption of a new Agreement, 2

27 May 1964

17. QUESTION OF ACCESSION OF SOUTHERN RHODESIA TO THE 1963 PROTOCOL 3° FOR THE
PROLONGATION OF THE INTERNATIONAL SUGAR AGREEMENT OF 1958 3!

Memorandum to the Assistant Director in charge of the International Trade Relations Branch,
Department of Economic and Social Affairs

1. We wish to refer to the request for advice from the Secretary to the International
Sugar Council concerning certain questions raised in the Sugar Council in connexion with
the application by the Government of Southern Rhodesia to accede to the 1963 Protocol
for the Prolongation of the International Sugar Agreement of 1958,

2. Article 5, paragraph (4), of the 1963 Protocol states:

“This Protocol shall also be open for accession by the Government of any Member of the
United Nations or any Government invited to the United Nations Sugar Conference, 1963,
but not referred to in Article 33 or 34 of the Agreement, provided that the number of votes to
be exercised in the Council by the Government desiring to accede shall first be agreed upon by
the Council with that Government.”

3. As Southern Rhodesia is not a Member of the United Nations, the question raised
is whether Southern Rhodesia’s application for accession may be accepted as emanating
from a “Government invited to the United Nations Sugar Conference, 1963”. The legality
of such an acceptance was questioned at the seventeenth session of the International Sugar
Council (1) on the ground that Southern Rhodesia is not an independent sovereign State
and (2) because Southern Rhodesia’s claim to be “a successor State” to the Federation of
Rhodesia and Nyasaland (which had been invited to participate in the Sugar Conference of
1963) may not be a valid one.

4. As to the first of these contentions, there can be no doubt as to the fact that Southern
Rhodesia is not an independent State. The international status of Southern Rhodesia,
as a Non-Self-Governing Territory within the meaning of Chapter XI of the United Nations
Charter, was specifically confirmed by the General Assembly at its last three sessions. 2

However, in considering the question raised in the Sugar Council, account must also
be taken of the fact that on several past occasions contracting States to commodity agree-

2% In the course of its forty-first session, the International Wheat Council adopted, on 4 February
1965, the text of a Protocol for the Extension of the 1962 International Wheat Agreement. Article I
of this Protocol provides that the Agreement shall continue in force between the parties to the Pro-
tocol until 31 July 1966.

3 Document E/CONF, 48/2.

3t United Nations, Treaty Series, vol. 385, p. 137.

32 See resolutions 1747 (XVI) of 28 June 1962, 1760 (XVII) of 31 October 1962 and 1883 (XVIID)
of 14 October 1963.
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ments which were concluded under the auspices of the United Nations have accepted that
governments of areas which were not fully independent sovereign States should be accepted
as parties. Such was the case of the Federation of Rhodesia and Nyasaland, which was
invited to several commodity conferences (e. g., the Olive Oil Conference of 1955, the Wheat
Conference of 1956 and the Sugar Conference of 1956) and which was a party in its own
name to the International Wheat Agreements of 1959 and 1962.

Prior to the establishment of the Federation of Rhodesia and Nyasaland, the then
Southern Rhodesia had been invited to the Sugar Conference of 1953; this invitation had
been extended to Southern Rhodesia in view of its membership in the Interim Commission
for the International Trade Organization (ICITO) and because it was a contracting party
to GATT.

5. The question as to whether Southern Rhodesia is to be considered as a successor
to the Federation for the purpose of the 1963 Protocol appears to be one which can only be
determined internationally on a governmental level.

The members of the Sugar Council will have noted that the Government of the United
Kingdom, which had international responsibility for the conduct of the foreign relations
of the Federation as well as the internal responsibility for the constitutional structure of the
territories concerned, and which assumes the same responsibilities as regards the present
Southern Rhodesia, has formally stated that it was its view that

“vis-a-vis the International Sugar Agreement, the three territories of Southern Rhodesia,
Northern Rhodesia and Nyasaland should be regarded as taking the place of the Fed-
eration and could accede individually to the Protocol”,

and further that

“on 1 January 1964 Southern Rhodesia resumed direct control on its external com-
mercial relations and from that date resumed its former status as a contracting party
to GATT. The responsible authority for Southern Rhodesia’s rights and responsibi-
lities under the Protocol for the prolongation of the International Sugar Agreement of
1958 would be the Government of Southern Rhodesia.”

6. While it is not for the United Nations Office of Legal Affairs to express a definite
point of view as to whether the parties to the 1963 Protocol should accept the international
position of Southern Rhodesia as defined by the United Kingdom, it is the view of our
Office that the Sugar Council would have the competence under the existing instruments
to determine the manner in which the participation of Southern Rhodesia in the above-
mentioned international arrangements concerning sugar might be appropriately ensured.

The 1963 Protocol extends the duration of the Agreement and specifically entrusts the
Sugar Council with the responsibility of determining in agreement with the acceding “Gov-
ernments” the number of the latter’s votes in the Council. Under the Agreement itself the
Council has received broad functions “as are necessary to carry out the terms of the Agree-
ment” (Article 28, paragraph (7)).

In the light of these provisions, it would appear that the Sugar Council has sufficient
authority to make the necessary determination as to whether a government belongs to one
of the categories of governments which are entitled to accede to the 1963 Protocol under
article 5, paragraph (4), of the latter.

1 October 1964

246



18. REPLACEMENT OF THE CONVENTION OF 27 NOVEMBER 1925 REGARDING THE MEASURE-
MENT OF VESSELS EMPLOYED IN INLAND NAVIGATION % BY A NEW CONVENTION

Memorandum to the Director of the Transport Division, Economic Commission for Europe

1. This is in reply to your memorandum of 13 February 1964 informing me that the
Inland Transport Committee of the Economic Commission for Europe has decided to pre-
pare a new convention of the measurement of vessels employed in inland navigation with
a view to replacing the League of Nations Convention on the same subject of 27 November
1925, the technical provisions of which have become obsolete and are no longer respected.
We share your view that the alternative of modifying the latter Convention would pose a
difficult problem inasmuch as the Convention contains no provisions for the amendment
procedure and the agreement of all contracting parties would be needed for its modification.
Nevertheless, as it is of importance to provide for the new Convention to supersede the old
one, you consider, in your memorandum, three possible procedures in this regard.

2. You first mention the possibility of inserting in the new Convention a provision to
the effect that, as between contracting parties thereto, it shall abrogate and replace the 1925
Convention, a procedure similar to that used in the Convention of 19 September 1949 on
Road Traffic ® vis-a-vis the League of Nations Conventions of 24 April 1926 relating to
motor traffic ®® and to road traffic, 3 respectively, and the Convention of 15 December 1943
on the Regulation of Inter-American Automotive Traffic. Under this procedure, the old
Conventions remain in force as between States parties to both the new and old Conventions
and those States which are parties only to the old Conventions, It was used purposely in
the 1949 Convention on Road Traffic, but we agree with you that it would not be suitable
in the present case where the provisions of the old Convention have become obsolete.

3. You then mention in sub-paragraph (b) of your memorandum another possible
procedure, under which the responsibility of denouncing the old Convention would rest
with each State becoming a party to the new one and you refer in this connexion to the
disappointing precedent of the European Conventions replacing the Agreement of 16 June
1949 37 providing for the provisional application of the Draft International Customs Con-
ventions, pointing out that although the obligation to denounce the 1949 Agrecement is
expressly provided in the new Conventions and in spite of numerous reminders, several States
have still neglected to take action. It seems likely, however, that the delay or lack of action
on the part of some States at least may have resulted from their reluctance to terminate their
relationship under the 1949 Agreement with those States which have not yet become parties
to the new Conventions. You will recall that some of the contracting parties even at the
time of denunciation attached to their notification a statement to the effect that they would
consider themselves no longer bound by the 1949 Agreement in their relations with only
those parties for whom the corresponding new Conventions had already come into force.
The situation appears to be different in so far as concerns the 1925 Convention in question,
Since its provisions are obsolete and no longer observed, the contracting States becoming
parties to the new Convention will have no interest in continuing their relationship under
the old Convention. It may also be mentioned that a similar procedure was applied in
the Protocol of 19 September 1949 on Road Signs and Signals 3 vis-a-vis the League of

33 League of Nations, Treaty Series, vol, LXVII, p. 63.
3¢ United Nations, Treaty Series, vol. 125, p. 22.

3 League of Nations, Treaty Series, vol. CVIIIL, p. 123.
3 Jhid., vol. XCVII, p. 83.

3 United Nations, Treaty Series, vol. 45, p. 149.

8 Jhid., vol. 182, p. 228,
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Nations Convention of 30 March 1931 concerning the Unification of Road Signals, 3 and
with one exception, the old Convention was denounced by all contracting parties which
became parties to the 1949 Protocol. Although in several instances the notices of denun-
ciation were not given within the prescribed period of three months after the deposit of the
instrument of ratification or accession, nevertheless, as a result of successive denunciations
the number of States bound by the Convention was finally reduced to less than five and the
Convention ceased to be in force. However, to further ensure, under this procedure, com-
pliance with the obligation to denounce the old Convention, a provision may be inserted in
the new Convention specifying that the notification of denunciation must be communicated
to the Secretary-General at the same time as the instrument of ratification or accession, thus
offering the ground on which the Secretary-General could decline to accept in definitive
deposit an instrument of ratification or accession which is not accompanied by a notification
of denunciation of the old Convention. Such provision may read as follows:

In ratifying this Convention or in acceding to it, each State Party to the Convention
regarding the Measurement of Vessels employed in Inland Navigation signed at Paris
on 27 November 1925 shall denounce that Convention. The notification of denuncia-
tion shall be communicated to the Secretary-General of the United Nations at the time
of deposit of the instrument of ratification of or accession to this Conventicn.

This procedure, which we hope will bring about the desired effect, seems preferable to that
described in sub-paragraph (c) of your memorandum, inasmuch as the inclusion in the new
Convention of a provision under which the instrument of ratification or accession would
be considered as the equivalent of a notification of denunciation, may give rise to a question
as to whether, actually, an amendment of the 1925 Convention is not involved in so far as
concerns the procedure for denunciation laid down in article 14 of that Convention.

4. You also refer to the question of the effective date of denunciation for those States
on behalf of which the notification of denunciation will be communicated to the Secretary-
General before the required number of ratifications or accessions to bring into force the
Convention has been deposited. Since the 1925 Convention, as you say, is obsolete and its
provisions no longer observed, there seems to be little purpose in making special arrangements
for witholding the effect of such denunciations until the new Convention comes into force.
In fact, for reasons given in the preceding paragraph, it would be preferable to leave the pro-
cedure of denunciation to be governed by the provisions of article 14 of the old Convention.
It may be noted that under a similar procedure used in the 1949 Protocol on Road Signs
and Signals no exception was made as to the effective date of denunciations notified by the
ratifying or acceding States prior to the date on which the required number of instruments
to bring into force the Protocol was deposited. However, should you think that it is of im-
portance to make such exception, a provision could be made in the new Convention to the
effect that the Secretary-General would proceed with the formal deposit of the denuncia-
tions concerned on the date of receipt of the last instrument of ratification or accession re-
quired to bring into force the Convention.

5. Finally, in so far as concerns the provisions of articles 11 and 14 of the 1925 Con-
vention which allow States non-members of the League of Nations to address their instru-
ments of ratification or accession as well as the notifications of denunciation to the French
Government, we checked the list of States parties to the Convention and found that alt had
been members of the I.eague at the time of deposit of their instruments of ratification or acces-
sion. Therefore, no problem can arise in this connexion, since all of them would have to
give their notification of denunciation to the Secretary-General.

8 May 1964

3% Teague of Nations, Treaty Series, vol. CL, p. 247.
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19. QUESTION WHETHER THE INSTRUMENTS OF RATIFICATION OF THE AMENDMENTS TO THE
CHARTER PROVIDED IN ARTICLES 108 AND 109 THEREOF SHOULD BE DEPOSITED WITH THE
SECRETARY-GENERAL OR WITH THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AS THE DEPOSITORY OF THE ORIGINAL TEXT OF THE CHARTER %

Note verbale to the Ministers for Foreign Affairs of all Member States

1. The Secretary-General of the United Nations presents his compliments to the
Minister for Foreign Affairs... and has the honour to refer to General Assembly resolutions
1991 A and B (XVIII) of 17 December 1963 on the question of equitable representation on
the Security Council and the Economic and Social Council. In these resolutions, the General
Assembly decided to adopt, in accordance with Article 108 of the Charter of the United
Nations, amendments to Articles 23, 27 and 61 of the Charter and to submit them for ratij-
fication by the States Members of the United Nations, It also called upon all Member
States to ratify the amendments in accordance with their respective constitutional processes
by 1 September 1965.

2. Neither the above-mentioned resolutions nor the Charter of the United Nations
designate the authority with which the instruments of ratification of the amendments should
be deposited. The Charter in its Article 110, paragraph 2, provides that the ratifications of
the Charter shall be deposited with the Government of the United States of America and
that this Government shall notify all the signatory States and the Secretary-General of each
deposit. But there is no analogous provision relating to the ratifications of the amendments.

3. As a general rule it can be said that, unless a treaty provides otherwise, it is the
responsibility of the depositary of the authentic text of the treaty to receive and communicate
all instruments and notifications relating to that treaty. However, in respect of the Charter
of the United Nations, precedents have been established under which certain functions of a
depositary nature, for which no express provision was made in the Charter, have been per-
formed by the Secretary-General. In particular, the Secretary-General acts as depositary
of the instruments by which new Members accept the obligations contained in the Charter
under its Article 4. He also acts as depositary of the declarations by which non-member
States accept under Article 93 of the Charter the conditions to become parties to the Statute
of the International Court of Justice.

4. In the circumstances, the Secretary-General considered that it might be appropriate
for him to undertake the depositary functions in respect of the instruments of ratification of
the amendments to the Charter provided in Articles 108 and 109. The Government of the
United States of America, whom the Secretary-General consulted in its capacity as de-
positary of the Charter of the United Nations, concurred with that view.

5. Accordingly, the Secretary-General invites Member States to transmit to him for
deposit the instruments of ratification of the amendments adopted by General Assembly
resolutions 1991 A and B (XVIII) of 17 December 1963. The Secretary-General will notify

all Member States of the deposit of each instrument of ratification.
13 April 1964

20. CERTAIN ASPECTS OF THE DEPOSITARY PRACTICE OF THE SECRETARY-(GENERAL IN RESPECT
OF CONSTITUENT INSTRUMENTS OF INTERNATIONAL ORGANIZATIONS 41
Letter to the Legal Adviser to the Ministry for Foreign Affairs of a Member State

1. We are replying to your letter of 22 December 1963 in which, in connexion with
your studying of the problem of the application of the law of treaties to the constituent

4 For a survey of the depositary functions of the Secretary-General, see Summary of the practice
of the Secretary-General as depositary of multilateral agreements (ST/LEG/7).

1 See footnote 40 above.
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instruments of international organizations, you ask us for certain information on the depo-
sitary practice of the Secretariat in respect of such instruments.

2. As regards the form of the declarations accepting the obligations of the Charter of
the United Nations, the requirements under the practice of the Secretary-General are the
same as in regard to the instruments of ratification of or accession to multilateral treaties in
respect of which he acts as depositary. They have to be made in the form of a written
document executed directly by the Head of State or Government or by the Minister for
Foreign Affairs and if, in some instances, their execution is entrusted to the Permanent
Representative to the United Nations, he is required to produce full powers emanating from
one of these authorities specifically authorizing him to draw up the instrument and deposit
it with the Secretary-General. The fact that the dates of deposit and registration of the
declarations of some new Members, as given in the publication ST/LEG/3, Rev. 1, are pos-
terior to the dates of decisions on their admission by the General Assembly—seemingly
inconsistent with rule 135 of the rules of procedure of the General Assembly— is due to the
insistence on the part of the Secretary-General that the declarations be presented in the
proper form. In most of those instances, the declarations, while emanating from the proper
authority, were addressed to the Secretary-General by cable, together with the application
for membership, and although the General Assembly acted on the cabled application, the
Secretary-General considered it necessary to request the governments concerned to transmit
the declaration in the form of a written document bearing the signature of the competent
authority and did not proceed with the registration until the requested declaration had been
received. In a few other instances, the delay in registration was caused by the fact that
certain governments wished to have the declarations they had submitted several years before
their admission replaced by new declarations. Nevertheless, the effective date of member-
ship in all these instances is the date of the decision of the General Assembly, in accordance
with rule 139 of its rules of procedure.

3. As for the constitutions of specialized agencies, we have not yet had occasion to
develop any special procedures. Full powers are required in the same circumstances as
with other treaties for the formal acts (signature, acceptance or accession) by which States
become parties. No difference is made between States with permanent missions and States
without them. Our practice in regard to State succession in respect of constitutions of
organizations is described in paragraphs 145-149 of document A/CN.4/150; it may be added
to what is stated there that inquiries about succession have been made in regard to the 1962
International Coffee Agreement, whose relevant clause is cited in that document.

4. We have not been confronted by any declarations constituting possible reservations
to constitutions since the Indian declaration with regard to the IMCO Convention and the
adoption of General Assembly resolution 1452 (XIV) of 7 December 1959 on reservations
to multilateral conventions.

5. We cannot recall any United Nations materials relating to invalidity, termination,
severability, or suspension of constitutions of international organizations. As for revision,
you may recall that the Constitution of the World Health Organization, in respect of which
the Secretary-General acts as depositary, was amended by the Twelfth World Health Assem-
bly on 28 May 1959.42 In the resolution adopting the amendments, the World Health
Assembly decided that “acceptance of the amendments to the Constitution set forth in this
Resolution under Article 73 of the Constitution, shall be effected by the deposit of a formal
instrument with the Secretary-General of the United Nations. Acting under the said
resolution, the Secretary-General has followed the same practice as in regard to other instru-
ments of ratification or accession.

24 March 1964

42 United Nations, Treaty Series, vol. 377, p. 380.
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21. PROCEDURE FOR THE CORRECTION OF ERRORS IN ONE OF THE AUTHENTIC TEXTS OF THE
1962 INTERNATIONAL COFFEE AGREEMENT %3+ 44

Aide-mémoire to the Permanent Representative of a Member State

1. By a communication of 14 August 1963, the Deputy Permanent Representative of
the Union of Soviet Socialist Republics to the United Nations informed the Secretary-
General that the Ministry of Foreign Trade of the USSR, having found a number of errors
in the authentic Russian text of the 1962 International Coffee Agreement, considered it
necessary that these errors be rectified. He requested that appropriate measures be taken
to that effect, in accordance with an enclosed list of corrections, and added that it was indis-
pensable that the Russian text of the Agreement, which was to be presented for ratification,
conform to the authentic English text. The list of corrections was thoroughly examined by
the competent services of the Secretariat and all requested corrections, most of which were
stylistic, were found to be justified, with the exception of two corrections which were found
to depart somewhat in meaning from the other authentic texts. As a result of further corre-
spondence with the Permanent Mission of the USSR, those two corrections were withdrawn
from the list of corrections requested by the Government of the USSR.

2. Following the established practice, a circular letter C.N.2.1964. TREATIES-1 was
addressed on 31 January 1964 to all the Governments which were represented at the United
Nations Coffee Conference of 1962 and to all other Governments which had signed the
Agreement or acceded thereto, informing them of the errors found in the authentic Russian
text and of the Secretary-General’s proposal to correct that text in the original copy of the
Agreement, at the same time specifying the usual ninety-day time limit for the States to
inform him of their attitude towards the suggested procedure. This period expired on
30 April 1964, by which time replies had been received from seven Governments. The first
five Governments informed the Secretary-General that they accepted the suggested procedure
or that they had no objection thereto. The sixth Government informed the Secretary-
General on 20 February 1964 that the matter had been referred for consideration to the
Ministry of Economy. The seventh Government informed the Secretary-General that it
had found the suggested procedure unacceptable. The latter information was conveyed
to the Secretary-General by its Permanent Representative to the United Nations in a letter
dated 23 April 1964 and received on 27 April 1964.

3. TItis stated in the Permanent Representative’s letter that his Government finds the
suggested procedure unacceptable on the ground that a legal procedure for amendment
already exists under article 73 of the Agreement itself, In his Government’s view, the
changes in wording requested by the Government of the USSR would, in fact, represent an
amendment of the Agreement and since article 73 establishes the only procedure for ap-
proving any amendment to the Agreement, no other procedure, such as that requested by the
Government of the USSR, is valid. 1t is further stated in the said letter: {(a) that even if
the correction procedure were legally possible, it would not be simply a question of bring-
ing the Russian text into accord with the English but also with the Spanish and Portuguese
texts which, under the provisions of the final paragraph of the Agreement, are equally authen-
tic; (b) that the Government of the USSR deposited its instrument of ratification by 31 De-
cember 1963, the time-limit specified in the Agreement, which gave it sufficient time to ex-
amine its text carefully and that had it been dissatisfied with the Russian text after such ex-
amination it could have refrained from ratifying the Agreement or from depositing the instru-
ment of ratification. Finally, reference is made to article 72 of the Agreement, providing
for the review of the Agreement by the International Coffee Council at a special session to

42 United Nations, Treaty Series, vol. 469, p. 169,
44 See footnote 40 above.

251
JY 18



be held during the last six months of the coffee year ending 30 September 1965, presumably
as an alternative method for correcting the Russian text of the Agreement.

4. In proposing, at the request of the Government of the USSR, the correction of the
authentic Russian text of the 1962 International Coffee Agreement, the Secretary-General
was following the long-established depositary practice in the matter. The correction pro-
cedure suggested in the circular letter concerned has been employed in the past, without any
objection, either on the Secretary-General’s own initiative or at the request of the interested
Governments, when errors or inconsistencies between the authentic texts were discovered in
multilateral treaties in respect of which he acts as depositary. ¥ It will be relevant to note
in this connexion that the International Law Commission, basing itself on the evidence of
the practice in the matter, considered it desirable to include in the draft articles on the law
of treaties, adopted at its fourteenth session, *¢ the provisions dealing with the correction
of errors in the texts of treaties (articles 26 and 27). In particular, in so far as concerns the
correction of errors in the texts of treaties for which there is a depositary, the procedure
provided in article 27 follows closely the Secretary-General’s practice in the matter. In
the commentary to that article, it is stated that in formulating the provisions set out in the
article, the Commission has based itself upon the information contained in the Surmmary of
the practice of the Secretary-General as depositary of multilateral agreements (ST/LEG/T).
Thus, paragraph 1 of article 27 reads as follows:

“1. (@) Where an error is discovered in the text of a treaty for which there is a depositary,
after the text has been authenticated, the depositary shall bring the error to the attention of all
the States which participated in the adoption of the text and to the attention of any other States
which may subsequently have signed or accepted the treaty, and shall inform them that it is
proposed to correct the error if within a specified time limit no objection shall have been raised
to the making of the correction.

(b) If on the expiry of the specified time limit no objection has been raised to the correction
of the text, the depositary shall make the correction in the text of the treaty, initialling the cor-
rection in the margin, and shall draw up and execute a procés-verbal of the rectification of the
text and transmit a copy of the procés-verbal to each of the States which are or may become
parties to the treaty.”

It is further provided in paragraph 3 of article 27 that the provisions of paragraph 1 shall
likewise apply where two or more authentic texts of a treaty are not concordant and a pro-
posal is made that the wording of one of the texts should be corrected.

5. The position of the Government that the existing amendment procedure in article 73
of the Agreement in question is the only valid one for effecting any amendments to the
Agreement is of course indisputable. The correction procedure described in the preceding
paragraph obviously cannot be used for the purpose of amending a treaty. Its application
is limited to a situation where merely the correction of an error or rectification of discordant
texts are involved, without in any way altering the substance or the meaning of a treaty as
already accepted by the contracting parties. Thus, when an error in the text of a treaty is
brought to the attention of the Secretary-General, the relevant text is carefully examined,
the records of the Conference, if required, are thoroughly checked, and the other authentic
texts of the treaty are verified. Only when the Secretary-General, on the basis of such a
study, is entirely satisfied that the matter is simply one of correction of errors falling under
the said procedure does he notify all interested States of the errors and propose, subject to

45 A recent example is the correction of the Portuguese and French authentic texts of the 1962
International Coffee Agreement, where the identical procedure was followed without any objection
(circular letters C.N.250.1962.TREATIES-1 of 23 October 1962 and C.N.20.1963. TREATIES-1
of 28 January 1963).

4 Official Records of the General Assembly, Seventeenth Session, Supplement No. 9 (A]5209 and
Corr. 1 [English only)).
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their consent, to make the necessary correction in the original copy of the treaty. The
Government seems to take the view, however, that any change proposed in the text of a
treaty, presumably after its entry into force, even a correction of an obvious typographical
error, should be treated as an amendment which could only be made in accordance with the
amendment procedure provided in the treaty, This view does not appear to find support
either in practice or in the opinion of the International Law Commission. Neither of the
two articles dealing with the correction of errors as formulated by the Commission contains
any provisions to that effect. In fact, it appears from paragraph (4) of the commentary to
article 26 of the said draft articles, which by reference applies also to article 27, that the use
of the correction procedure after the entry into force of a treaty has been clearly envisaged by
the Commission. The relevant comment reads as follows:

“Since what is involved is merely the correction or rectification of an already accepted
text, it seems clear that, unless the parties otherwise agree, the corrected or rectified text should
be deemed to operate from the date when the original text came into force. Whether such a
correction or rectification falls under the terms of article 2 of the General Assembly’s regulations
concerning the registration and publication of treaties and international agreements, when it
takes the form merely of an alteration made to the text itself, is perhaps open to question. But
it would clearly be in accordance with the spirit of that article that a correction to a treaty should
be registered with the Secretary-General and this has therefore been provided for in paragraph 4
of the present article.”

Article 2 of the regulations referred to in the above-mentioned comment provides for the
registration of certified statements relating to a subsequent action in respect of a treaty
already registered. It will be recalled in this connexion that under article 1 of the same
regulations the registration of a treaty cannot be effected until it has come into force between
two or more of the parties thereto.

6. In so far as the corrections themselves are concerned in the present instance, as
mentioned earlier, before they were proposed by the Secretary-General they all had been
found to be justified and by their nature falling under the correction procedure. Never-
theless, upon receipt of the communication from the Government, the competent services
of the Secretariat were instructed to undertake once again the most careful study of the pro-
posed corrections. Moreover, taking into consideration the well taken observation of the
Permanent Representative referred to in paragraph 3 above under (a), the instructions were
given that particular attention should be paid in that study to the verification of those
corrections with all the authentic texts of the Agreement. ¥ The outcome of this study has
fully confirmed the previous finding. All the proposed corrections are stylistic changes,
with one exception where the existing Russian text actually contains an error of substance
altering the meaning of the relevant provision of the Agreement as adopted by the Conference
and as expressed in all other authentic texts. It concerns paragraph (2) of article 38, which in
the English and correspondingly in the French, Portuguese and Spanish versions reads as
follows:

“(2) The trade in coffee between a Member and any of its dependent territories which, in
accordance with Article 4 or 5, is a separate Member of the Organization or a party to a
Member group, shall however be treated, for the purposes of the Agreement, as the export of
coffee”,

7 In referring to the necessity of bringing the Russian text fully into accord with the English
text, the circular letter concerned merely followed the language used in the letter of the Govern-
ment of the USSR requesting the correction. It may be noted that circular letter C.N.250.1962.
TREATIES-1 of 23 October 1962 relating to the correction of the Portuguese text of the same Agree-
ment requested by the Brazilian Government, similarly referred, in accordance with the request,
to the necessity of bringing the Portuguese text fully into accord with the English, without mentioning
other authentic texts.
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whereas the existing Russian text of that paragraph in English translation reads as follows:
“(2) The trade in coffee between a Member and any of its dependent territories which, in
accordance with Article 4 or 5, is a separate Member of the Organization or a party to a
Member group, shall not however be treated, for the purposes of the Agreement, as the export of
coffee.”

7. As evidenced by the above-mentioned study, all changes prcposed in the authentic
Russian text are of the nature of corrections or rectifications, not in any sense altering the
terms of the Agreement. Neither do they affect any of the other authentic texts. In fact,
the correction of the Russian text is required in order exactly to bring it fully into accord
with all the other authentic texts and thus with the terms of the Agreement itself, as adopted
by the Conference. Consequently, bearing in mind the observations made in paragraphs 4
and 5 above, the correction procedure proposed in the present instance appears to be entirely
justified. Although in view of the above, no further comment on the time element of pro-
posing the correction appears to be necessary, it may be noted, with reference to the Per-
manent Representative’s observation mentioned in paragraph 3 above under (b), that the
USSR Government’s request was made less than four months after the distribution of cer-
tified true copies of the Agreement incorporating extensive corrections made in the authentic

Portuguese and French texts, a time limit that does not seem unreasonably long for examining
the text of a document of this nature.

8. The requested corrections could equally be made, of course, through the use of the
normal amendment procedure set forth in article 73 of the Agreement. It is also conceivable,
as suggested in the Permanent Representative’s letter, that article 72 providing for the review
of the Agreement might serve this purpose. The choice of any of the available methods
seems to be a matter mainly of practical convenience and in the present instance, the cor-
rection procedure already proposed would appear to be the most expeditious one. It seems
doubtful whether the nature of the proposed corrections would justify the time and effort-
consuming process involved in instituting the amendment procedure provided in the Agree-
ment,

9. In conclusion, it is hoped that in the light of the considerations set out in this aide-
mémoire, the Government may be agreeable to reconsider its position in the matter and wish
to withdraw its objection to the procedure for the correction of the authentic Russian text
of the 1962 International Coffee Agreement. 48

3 July 1964

22. PLANT PROTECTION AGREEMENT OF 27 FEBRUARY 1956 FOR THE SOUTH EAST ASIA AND
PaciFic REGION 4#*—PARTICIPATION OF THE NETHERLANDS WITH RESPECT TO WEST NEW
GUINEA—PROCEDURE FOR THE TERMINATION OF THE AGREEMENT IN RESPECT OF THE
NETHERLANDS 5°

Letter to the Legal Counsel of the Food and Agriculture Organization of the United Nations

1. We are writing in reply to your letter of 25 September 1964 relating to the position
of the Netherlands in regard to the Plant Protection Agreement for the South East Asia and
Pacific Region, done at Rome on 27 February 1956, to which the Netherlands became a
party with respect to the Netherlands New Guinea (West New Guinea), in accordance with
article X of the Agreement. We have noted that participation in the Agreement, in accord-

18 By a letter of 29 October 1964, the Government informed the Secretary-General that it with-
drew its objections to the procedure suggested by the Secretary-General for the correction of certain
errors in the Russian text of the 1962 International Coffee Agreement.

49 United Nations, Treaty Series, vol. 247, p. 400.
50 See footnote 40 above.
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ance with article 11, carries with it membership in the Plant Protection Comumittee for the
South East Asia and Pacific Region and that the Netherlands Government, having relin-
quished its rights to the Netherlands New Guinea and having thus ceased to be responsible
for its international relations, does no longer fulfil the requircments for such membership.
In the light of these developments you inquire what would be the proper procedure to follow
in regard to the termination of the Agreement in respect of the Netherlands and, in par-
ticular, whether a formal denunciation or any other form of notification would be required
on the part of the Government of the Netherlands.

2. Reference may be made in this regard to two precedents in our depositary practice,
one relating to the 1956 International Agreement on Olive Qil, as amended, ' where the
change in the status of Algeria was involved, the other relating to the Convention of 6 March
1948 on the Inter-Governmental Maritime Consultative Organization, °2 where the associate
membership of Sarawak and North Borneo in that Organization was involved after those
territories had federated with the Federation of Malaya. In the first instance, the Govern-
ment of France, by a communication of 16 January 1963, requested the Secretary-General
to take note, in his capacity of depositary of the International Agreement on Olive Qil, of
the fact that France had recognized the independence of Algeria by the declaration of
3 July 1962 and that the obligations which it assumed under the said Agreement were accord-
ingly modified. In the second instance, the Government of the United Kingdom, in a
communication of 6 August 1964, similarly requested the Secretary-General, in his capacity
of depositary of the Convention concerned, to take note that, as a result of the Agreement
relating to Malaysia signed at London on 9 July 1963, % and legislation enacted in accord-
ance with that Agreement, Sarawak and North Borneo federated with the existing States of
the Federation of Malaya, and that, therefore, the Government of the United Kingdom was
no longer responsible for the international relations of Sarawak and North Borneo. Both
communications were notified by the Secretary-General to all interested States and were
registered ex officio by the Secretariat. Inasmuch as there are no provisions, either in the
Agreement or in the Convention, applicable to communications of this nature, the Secretary-
General refrained from specifying any effective date in his notifications.

3. It seems that the procedure described above could also be followed in the case
referred to in your letter, considering that the circumstances in which a change occurred in
the obligations assumed by the Governments concerned under the respective instruments
appear to be essentially similar. The letter from the Netherlands Embassy, ** a copy of
which is enclosed in your letter, could be used for that purpose, though perhaps a more
formal communication might be preferable, giving a specific reference to the agreements
providing for the transfer of the administration of West New Guinea, namely, the Agreement
between Indonesia and the Netherlands concerning West New Guinea % and the Under-
standings between the United Nations and Indonesia and the Netherlands relating to the
said Agreement, ¢ all signed at the Headquarters of the United Nations, New York, on
15 August 1962.

23 November 1964

51 United Nations, Treaty Series, vol. 336, p. 177.
52 Jbid., vol. 289, p. 3.

53 Cmnd. 2094 (1963).

8¢ Not reproduced.

85 United Nations, Treaty Series, vol, 437, p. 273,
88 Jbid., p. 292.
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23. PRINCIPLES GOVERNING RECRUITMENT TO THE SECRETARIAT OF THE UNITED NATIONS—
INTERPRETATION OF ARTICLE 100 AND ARTICLE 101, PARAGRAPH 1, OF THE CHARTER

Note to the Director of Personnel
Articles 100 and 101(1) of the Charter

1. Articles 100 and 101(1) of the Charter are the primary texts which govern recruit-
ment to the Secretariat of the United Nations., Article 101(1) provides that:

“The staff shall be appointed by the Secretary-General under regulations established by
the General Assembly.”

This Article thus vests the power of appointment to the Secretariat exclusively in the Secre-
tary-General.

2. Article 100 establishes the independence of the Secretary-General and the staff,
and the concomitant obligations this places upon Member Governments, in the following
terms:

“1. In the performance of their duties the Secretary-General and the staff shall not seek
or receive instructions from any government or from any other authority external to the Organ-
ization. They shall refrain from any action which might reflect on their position as international
officials responsible only to the Organization.

“2. Each Member of the United Nations undertakes to respect the exclusively inter-
national character of the responsibilities of the Secretary-General and the staff and not to seek
to influence them in the discharge of their responsibilities.”

The provisions of this Article inter alia reinforce the Secretary-General’s independence
under Article 101(1) in appointing the staff. Were such appointments, for instance, to be
necessarily subject to governmental approval, it could well be argued that provisions of
Article 100 have been violated, in the sense that the Secretary-General has received instruc-
tions from authorities external to the Organization. Furthermore, by attempting to exercise
a veto over the appointment of certain of its nationals to the Secretariat, a Member State
might well be considered to be in violation of its duty not to influence the Secretary-General
in the discharge of his responsibilities. There are many examples in practice, extending
over the whole history of the Organization, which support, either directly or by strong
implication, the exclusive responsibility of the Secretary-General in appointing the staff.
Those that follow are only a selection of such examples, and should not be considered as
exclusive.

Proceedings of the Preparatory Commission of the United Nations

3. The first full-scale discussion of Articles 100 and 101(1) of the Charter after their
adoption, and with specific reference to recruitment to the Secretariat, took place in the
Preparatory Commission of the United Nations. Yugoslavia proposed (PC/AB/354) to the
Commission that the appointment of the members of the Secretariat should be subject
to the consent of the government of the Member State of which the candidate was a national.

4. The representative of Yugoslavia explained that his amendment was designed to
assist the Secretary-General in building up a staff which was “adequately representative” of
all the governments comprising the United Nations and, at the same time, acceptable to
them. However, he supported his proposal by the argument that the governments, in many
cases, were in the best position to assess thc qualifications and capacities of prospective
candidates. The United Nations, he said, was an inter-governmental organization and the
persons appointed to the Secretariat must command the confidence of their governments
if they were to be of real value, Once the officials were appointed, the exclusively inter-
national character of their responsibilities would naturally be respected and no government
would seek to influence them in the discharge of those responsibilities.
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5. A majority of the members of the Preparatory Commission considered that the
Yugoslav proposal would threaten the independence of the Secretariat. While recognizing
that the Secretary-General would often require information regarding candidates from
government or private bodies, they believed that “it would be extremely undesirable to write
into the text anything which would give national governments particular rights in this respect,
or permit political pressure on the Secretary-General.” The proposal was opposed on the
grounds “that it impinged on the exclusive responsibility of the Secretary-General under
Article 101 of the Charter for the appointment of his staff, that it would threaten the freedom,
independence and truly international character of the Secretariat and that it would defeat
the spirit as well as infringe the letter of Article 100 of the Charter.” The proposal by
Yugoslavia was defeated by a large majority. 57

6. The recommendation of the Preparatory Commission affirming the exclusive re-
sponsibility of the Secretary-General for appointment and removal of staff members was later
adopted by the General Assembly at the first part of its first session in resolution 13(1) of
13 February 1946.

Proceedings of the seventh session of the General Assembly

7. The question of the exclusive responsibility of the Secretary-General for the appoint-
ment of staff appears to have next arisen, in a crucial form, in connexion with charges and
investigations by United States authorities relating to the loyalty of United Nations staff
members in the early part of the last decade. To advise him on the action he should take
to meet the situation, the Secretary-General, on 22 October 1952, appointed an internationat
commission of jurists, The Commission handed down an opinion on 29 November 1952,
which deals inter alia with responsibility for the appointment of the staff. In section III of
the opinion, the Commission referred to Article 100, paragraphs 1 and 2, of the Charter,
and expressed the view that:

“it would be contrary to the spirit, and indeed the letter, of these two Articles if the
Secretary-General were to abrogate his responsibility in the selection or retention of
staff by submitting to the dictation or pressure of any individual Member State or any
outside body.”

On this particular point the Commission formulated the following conclusion:

“The independence of the Secretary-General and his sole responsibility to the
General Assembly of the United Nations for the selection and retention of staff should
be recognized by all Member nations and if necessary asserted, should it ever be chal-
lenged. 1f the position of the Secretary-General in this respect were to be weakened,
the whole conception of the responsibility of the staff of the United Nations would be
impaired and the essential task of building up and maintaining an international civil
service frustrated to the lasting detriment of the work of the United Nations.” 58

8. That the Secretary-General shared the opinion of the Commission of Jurists on the
point just outlined is clear from a report of 30 January 1953, on personnel policy, which he
submitted to the General Assembly at its seventh session.’ The opinion of the Commis-
sion is annexed to this report. In his report the Secretary-General outlined the decision of
the Preparatory Commission, mentioned in paragraph § above, as regards his exclusive
responsibility for the appointment of the staff. He continued:

57 United Nations Preparatory Commission, Committee 6: Administrative and Budgetary,
22nd and 23rd meetings, 19 and 20 December 1945, Summary Record of Meetings, pp. 50-51.

8 Official Records of the General Assembly, Seventh Session, Annexes, agenda item 75, document
A/2364, Annex 111, p. 27.

59 Jbid., document A/2364.
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“6. The principle then approved has been followed from the beginning
amid growing tensions which have arisen between Members of the United Nations
—tensions which have resulted in increasing concern for sccurity on the part of the
Member States. This concern has been particularly manifest in the United States of
America, the principal host country. In these circumstances, the Secretary-General
has endeavoured to provide reasonable assurance with regard to the security of host
countries and other Members of the United Nations, while safeguarding the basic
requirements of an independent international secretariat pursuant to Articles 100 and
101 of the Charter.

“7. Accordingly, it has always been the policy of the Secretary-General to uphold
the international character of the Secretariat, and to resist all pressures from whatever
source which could have the effect of undermining its independence as defined in the
Charter...

“8. The United Nations does not—and obviously cannot—have an investigation
agency comparable to those at the disposal of national governments. Therefore, the
United Nations must depend upon the governments of members for assistance in check-
ing the character and record of staff members. The Secretary-General has had this
assistance from many governments, but he has always reserved, and must always reserve,
to himself the final decision on the basis of all the facts.”

9. In paragraph 20 of the same report, the Secretary-General declared that:
“...Within the guiding lines fixed by the General Assembly, the Secretary-General
alone selects Secretariat staff... This principle of independent authority and responsi-
bility was recommended after extended debate in the Preparatory Commission, was
reaffirmed by the General Assembly during the first session and has been repeatedly
recognized in later discussions of the Fifth Committee.”
10. By its resolution 708(VII) of 1 April 1953, the General Assembly endorsed the views
of the Secretary-General as set out above. The preamble to the resolution recalls Article 100,
paragraphs 1 and 2, and Article 101, paragraphs 1 and 3, of the Charter, and refers to the
Secretary-General’s report. Operative paragraph 1 provides that the Assembly:

“Expresses its confidence that the Secretary-General will conduct personnel policy with
these considerations in mind.”

Proceedings of the eighth session of the General Assembly

11. Operative paragraph 2 of the General Assembly resolution 708(VII) requested the
Secretary-General to report to the eighth session on the progress made in the conduct and
development of personnel policy. In this report, the Secretary-General once more affirmed
his independence of governments in matters relating to the administration of the staff, He
stated that:

“The principles of the Charter relating to the Secretariat form the foundation for
personnel policy... these principles require recognition of the independent authority
and responsibility of the Secretary-General for the administration of the staff, in accord-
ance with the Charter and the Regulations adopted by the General Assembly.” &

Proceedings of the twelfth session of the General Assembly

12. A further example of a reaffirmation by the Secretary-General of his right to
appoint staff members free of dictation by governments appears in a report he submitted
to the General Assembly at its twelfth session containing a review of the Staff Regulations
and of the principles and standards progressively applied thereto. In this report he enun-
ciates the following two principles:

8 Official Records of the General Assembly, Eighth Session, Annexes, agenda item 51, documen -
A/2533, para. 15.
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“(a) The Secretary-General, in deciding whether to employ or terminate a staff
member, must have sufficient information on which to make an independent decision;
he cannot act on charges unsupported by satisfactory evidence. This principle derives
directly from the Secretary-General’s responsibilities and prerogatives under the Charter
with respect to the appointment and termination of the staff, and has been recognized
by the General Assembly;

“(b) The standards to be applied by the United Nations are those of the Charter,
and the tests to be applied in regard to these standards are not necessarily the same as
those which might be applied by a Member State in passing on questions of suitability
for government employment. This principle is also based on the Charter and decisions
of the General Assembly.” %!

Proceedings of the sixteenth session of the General Assembly

13. The consistent policy outlined in the foregoing sections of this note regarding the
Secretary-General’s independence in the matter of recruitment and administration of the staff
received further confirmation, at least by strong implication, at the sixteenth session of the
General Assembly. At that session the Assembly had before it the report of the Com-
mittee of Experts on the Review of the Activities and Organization of the Secretariat. This
Committee had been appointed by the Secretary-General pursuant to General Assembly
resolution 1446 (X1V). In its report, the Committee reaffirmed the Charter principles regard-
ing the independence of the Secretariat, a necessary pre-condition of which is the right of
the Secretary-General to appoint the staff independently of governments. In chapter I of
the report, for example, the Committee states that it has:

“proceeded throughout on the assumption that its recommendations must be in har-
mony with the provisions of the Charter which envisage a Secretariat organized and
employed in such a way as to achieve independence, efficiency and wide geographical
distribution.” 82

In chapter II of its report, the Committee refers to Article 101(1) of the Charter and further
states that:

“The Charter provides for an international Secretariat. Article 100 explicitly

states that ‘in the performance of their duties the Secretary-General and the staff shall
not seek or receive instructions from any government or from any other authority

external to the Organization’ and that they ‘shall refrain from any action which might
reflect on their position as international officials responsible only to the Organization.’
Their obligations are reaffirmed in the Staff Rules and Regulations. The Charter, the
report of the Preparatory Commission and the Staff Rules and Regulations emphasize
the principle that for the duration of their appointments, the Secretary-General and his
staff are not the servants of the States of which they are nationals, but the servants only
of the United Nations. ™ &

14. In his observations on the above report and various proposals for the reorganiza-
tion of the Secretariat, the Secretary-General stated as follows:

“7. These comments are made on the basis of the present Charter provisions
governing the Secretariat. It may be recalled that Article 100 of the Charter provide,
for an international civil service with one chief administrative officer (Article 97). Thus,
the Secretary-General does not take up for consideration proposals which would eithers

81 Jbid., Twelfth Session, Annexes, agenda item 51, document A/C.5/726, para. 15.
83 Jbid., Sixteenth Session, Annexes, agenda item 61, document A/4776, para. 6.
93 Jbid., para. 15.
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directly or indirectly, infringe upon the responsibilities of the Secretary-General, as
established in the Charter, or, contrary to the Charter, introduce the notion that members
of the Secretariat are representatives, in the work of the Organization, of the Govern-
ments of their home countries or of the ideologies or policies to which these countries
may be considered to adhere. Such proposals would assume a fundamental change
in the character of the Organization, requiring a Charter revision. ” &

Summary of conclusions regarding the principles governing recruitment to the United Nations

15. From the foregoing account of Articles 100 and 101(1) of the Charter, and their
application in practice, it clearly emerges that the right of appointment to the Secretariat
rests exclusively in the Secretary-General and that governments may not exercise a veto
over employment by the Organization of candidates of their nationality. This, however,
does not preclude governments from submitting information on candidates of their nation-
ality to the Secretary-General, provided that it is clearly understood that it is left to the
Secretary-General to assess the weight to be attached to such information and to arrive at
an independent decision on whether or not to appoint the candidate concerned. Further-
more, the Secretary-General is under no legal obligation to seek information from govern-
ments on candidates, and it is a matter purely for his discretion to determine when such
information should be requested as a matter of policy.

13 January 1964

24, OATH OF SECRECY REQUIRED FROM UNITED NATIONS TECHNICAL ASSISTANCE EXPERTS
BY THE GOVERNMENT OF A MEMBER STATE

Note verbale to the Permanent Representative of a Member State

1. ...The Permanent Representative intimates in his note that his Government was
contemplating to request, in the near future, that all technical assistance personnel in the
country whose duties involve access to classified materials subscribe to an oath of secrecy
along the lines currently taken by national and foreign officials occupying senior positions
in the Government service. According to a specimen transmitted with the note, each tech-
nical assistance expert would undertake not to communicate or reveal, either directly or
indirectly, except to a person to whom he is authorized in the course of his duties to com-
municate it, any code word, sketch, plan, model, article, note, document, or information
which has been entrusted to him in the course of his assignment under a technical assistance
programme or which he may obtain by virtue of his assignment. The expert would also
undertake to comply with the provisions of the Official Secrets Act.

2. The Secretary-General of the United Nations appreciates the courtesy of the Per-
manent Representative in asking for his comments on the matter and should like to avail
himself of the opportunity to present certain observations for the consideration of the Per-
manent Representative and his Government, After careful study, the Secretary-General
has come to the conclusion that, in view of their international status under Article 100 of
the Charter of the United Nations and similar provisions in the constitutional instruments
of the specialized agencies, the oath is unsuitable for officials, including technical assistance
experts, of the United Nations or of the specialized agencies. The oath would intrude on
the relationship between the expert and his organization which must direct and supervise
his work as an international official.

8 Ibid., document A/4794, para. 7.
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3. Moreover, the reference to the Official Secrets Act might be treated as an advance
waiver of the privileges and immunities accorded by the Convention on the Privileges and
Immunities of the United Nations, 8 particularly the immunity from legal process under
section 18 (a) thereof. While the Convention, to which the Permanent Representative’s
country is a party, envisages in its section 20 that the Secretary-General would waive the
immunity of any official “in any case where, in his opinion, the immunity would impede the
course of justice and can be waived without prejudice to the interests of the United Nations”,
there is no legal basis to make such a waiver in advance. The Secretary-General would
no more wish to do so than a Minister of Foreign Affairs would wish to waive immunities
in advance with respect to his diplomatic officers stationed broad.

4. The Secretary-General wishes, however, to assure the Permanent Representative
that the technical assistance experts, as staff members of the Organization, are already under
an obligation not to divulge information known to them by reason of their official position,
except in the course of their duties or by authorization of the Secretary-General. The
Staff Regulations of the United Nations provide in regulation 1.5 as follows:

“Staff members shall exercise the utmost discretion in regard to all matters of official
business. They shall not communicate to any person any information known to them by reason
of their official position which has not been made public, except in the course of their duties or
by authorization of the Secretary-General. Nor shall they at any time use such information to
private advantage. These obligations do not cease upon separation from the Secretariat.”
(The specialized agencies have a similar regulation.)

If the Government desires, the Secretary-General will draw the special attention of the
United Nations technical assistance experts serving in the Permanent Representative’s
country to this regulation with particular reference to the subject matter of the Official
Secrets Act.

5. In the light of the foregoing, the Secretary-General feels bound to maintain the
position that the technical assistance experts of the United Nations and of the specialized
agencies working in the Permanent Representative’s country be not required to sign an
oath of secrecy such as that under reference. The Secretary-General trusts that the Govern-
ment will find that the existing obligations of officials under the Charter and the Staff Regu-
lations satisfactorily meet the situation with which the Government is concerned.

30 December 1964

25. STATUS OF MILITARY OBSERVERS SERVING WITH A UNITED NATIONS MISSION

I

Aide-Mémoire to the Permanent Representatives of various Member States

1. ...the Secretary-General considers that it may be useful to take this opportunity
briefly to review the status of United Nations military observers and the principles which
must guide his conduct.

2. The principle of persona non grata which applies with respect to diplomats accredited
to a government has no application with respect to United Nations staff or military observers
who are not accredited to a government but must serve as independent and impartial inter-
national officials responsible to the United Nations. The United Nations military observers
are recruited by the Secretary-General from member countries of the United Nations. They

85 United Nations, Treaty Series, vol. 1, p. 15.
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are officers who are seconded by their governments for service with the United Nations.
They are responsible directly to the Head of the United Nations mission and through him
to the Secretary-General, who is in turn responsible to their governments for them.

3. These observers are carefully selected. At times their work is hazardous; indeed,
some have given their lives in this service. As military men they would expect to be held
strictly to account for any disobedience, disloyalty or dereliction of duty, and the Secretary-
General would certainly insist that any observer guilty of such action should be severely
dealt with. However, if some States were in a position to bring about the automatic recall
of a military observer, the other governments concerned would be placed in an invidious
position and the functioning of the mission would be rendered ineffectual. Therefore, in
order to fulfil the obligations and responsibilities of the Secretary-General in such matters,
and particularly to ensure the independence of action of United Nations military observers,
the Head of the mission and the Secretary-General must have the right of decision in these
cases following careful investigation of all relevant facts. Since they must themselves make
the decision, any information which is supplied to them by governments must be in sufficient
detail to enable them to make their own judgement in the matter. Any other course would
be contrary to the principles of the Charter of the United Nations and would seriously inter-
fere with the performance of the functions of the Organization. The Secretary-General is
certain that the governments repose confidence in the Head of the mission and in himself to
act impartially in this regard. He would appreciate assurances that procedures consistent
with the foregoing principles will be followed and that the competence of the Head of the
mission and of himself in matters of this kind will be respected.

23 January 1964

11

Letter to the Permanent Representative of a Member State

1. We have the honour to refer to your letter of 10 June 1964 to the Secretary-General
and to the attached aide-mémoire from your Government concerning the status of United
Nations observers.

2. In the light of your Government’s aide-mémoire we would like to present further
comments in addition to those contained in the Secretary-General’s aide-mémoire of 23 Jan-
uary 1964.% The Government refers to the right of a State to expel aliens from its ter-
ritory. Without entering into a discussion of the principles of international law generally
applicable to aliens having a private status, it is necessary to point out that United Nations
officials and military observers serving on a United Nations mission are not in a position
comparable to that of such private individuals. Your country, by becoming a Member of
the United Nations, assumed certain obligations under the Charter vis-a-vis the Organiza-
tion. Among these is the undertaking to respect the exclusively international character of
the responsibilities of the Secretary-General and the staff and the obligation to accord to
the Organization such privileges and immunities as are necessary for the fulfilment of its
purposes and to officials such privileges and immunities as are necessary for the independent
exercise of their functions.

3. It of course is not denied that a United Nations official or military observer, by
abusing his privileges, may place himself in a position where a government may demand his
withdrawal. But such demand can only be made for sufficient cause and the facts must be
placed at the disposal of the Secretary-General and of the Head of the mission, in order
that an independent decision can be made by the Organization.

% See I above.
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4. We must therefore reiterate the principles set forth in the Secretary-General’s aide-
mémoire of 23 January 1964. We are certain that you will appreciate that any other course
would impair the international status of the military observers which is essential for the
independent exercise of their functions in connexion with the Organization.

We would appreciate your bringing these comments to the attention of your Govern-
ment.
21 October 1964

26. IMMUNITY FROM LEGAL PROCESS OF UNITED NATIONS OFFICIALS ACTING IN THEIR OFFICIAL

CAPACITY—SECTIONS 18 (a), 20 AND 29 (b) oF THE CONVENTION ON THE PRIVILEGES
AND ImMuNITIES OF THE UNITED NATIONS %7

Internal memorandum

With reference to the inquiry concerning section 18 (a) of the Convention of the Priv-
ileges and Immunities of the United Nations, we should like to make the following com-
ment:

1, The immunity from legal process in respect to official acts provided under section 18
(a) of the Convention applies vis-d-vis the home country of an official as well as vis-a-vis the
country in which he is serving. Therefore, a question prior to the determination of what
Jjurisdiction may try the case is whether the Secretary-General should waive the immunity
of an official in a particular case.

2. Section 20 of the Convention provides that privileges and immunities are granted
to officials in the interests of the United Nations and not for the personal benefit of the indi-
viduals themselves. The Secretary-General has the right and duty to waive the immunity
of any official in’ any case where, in his opinion, the immunity would impede the course of
justice and can be waived without prejudice to the interests of the United Nations. If the
Secretary-General, in a particular case, decides that immunity would impede the course of

Jjustice and could be waived without prejudice to the interests of the Organization, then he
will waive under this section.

3. Normally, in the case of automobile accidents, where a satisfactory settlement is
not negotiated, a waiver will be made with respect to the civil claim and a civil action can be
tried in the country where the accident occurred or where the staff member may be located.
As an alternative, arrangements could be made for arbitration under section 29 (6). Such
arrangements under section 29 (b) are usually made on an ad hoc basis permitting the choice
of the most appropriate method for each case. 1In the past, there have been few criminal
cases in which the question of waiver arose and the Secretary-General’s decision under sec-
tion 20 has been taken in each case in the light of the particular circumstances.

4. Generally speaking, the same provisions apply to the specialized agencies, but we
are not in a position to furnish detailed information with respect to their practice.

3 November 1964

87 United Nations, Treaty Series, vol. 1, p. 15.
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27. PRIVILEGES AND IMMUNITIES OF UNITED NATIONS OFFICIALS WHO ARE NATIONALS OR
RESIDENTS OF THE LOCAL STATE—PRIVILEGES AND IMMUNITIES OF CLERICAL STAFF-—
INTERPRETATION OF SECTION 17 OF THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES
OF THE UNITED NATIONS %8

Letter to the Permanent Representative of a Member State

1. We have the honour to refer to the status of certain staff members of the United
Nations serving in the office of the Representative of the United Nations Technical Assistance
Board in your country and to request your assistance in the matter.

2. According to information from the Representative of the United Nations Technical
Assistance Board, the tax authorities of your country have taken the position that members
of the staff in the office of the Representative who are nationals or residents of your country
are not entitled to exemption from taxation in your country on their United Nations salaries.
They have also taken the position that the immunity does not extend to clerical staff, regard-
less of nationality. The tax authorities recognize that under section 18 (b) of the Conven-
tion on the Privileges and Immunities of the United Nations, officials of the United Nations
shall “be exempt from taxation on the salaries and emoluments paid to them by the United
Nations”. They, however, expressed doubts that nationals and residents of the country, or
clerical staff, could be considered as “officials of the United Nations”.

3. The Convention on the Privileges and Immunities of the United Nations provides
for a procedure for the definition of the term “officials of the United Nations”, and, by the
definition established by that procedure, no distinction is maintained among the staff mem-
bers of the United Nations as to nationality or residence. All members of the staff of the
United Nations, with the exception of those who are recruited locally and are assigned to
hourly rates, are officials of the United Nations and enjoy the same privileges and immu-
nities provided in the Convention, including the right to exemption from income taxation.
We shall explain the genesis of this legal position in greater detail as follows:

(?) The Convention, in section 17 (article V), provides:

“The Secretary-General will specify the categories of officials to which the provisions of
this article and article VII shall apply. He shall submit these categories to the General Assem-
bly. Thereafter these categories shall be communicated to the Governments of all Members.
The names of the officials included in these categories shall from time to time be made known
to the Governments of Members.”

(@) In accordance with this provision, the Secretary-General submitted a proposal to the
General Assembly, at its first session in 1946, that

“In accordance with section 17 of article V of the Convention on the Privileges and Immu-
nities of the United Nations, ...the categories of officials to which the provisions of articles V
and VII shall apply should include all members of the staff with the exception of those who are
recruited locally and who are assigned to hourly rates.” $?

(iif) After consideration of this proposal of the Secretary-General, the General Assembly
adopted resolution 76 (I) of 7 December 1946, Entitled “Privileges and Immunities of the Staff of
the Secretariat of the United Nations”, the resolution

“Approves the granting of the privileges and immunities referred to in articles V and VII
of the Convention on the Privileges and Immunities of the United Nations, adopted by the
General Assembly on 13 February 1946, to all members of the staff of the United Nations,
with the exception of those who are recruited locally and are assigned to hourly rates.”

8 United Nations, Treaty Series, vol. 1, p. 15.
% Documents A/116 and A/116/Add. 1.
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(iv) In pursuance of the provision in section 17 of the Convention that “The names of the
officials included in these categories shall from time to time be made known to the Governments of
Members”, the Secretary-General transmits once a year a “List of Officials of the United Nations”
to all Member Governments through their permanent representative at the United Nations. While
omissions may on occasion be found in these annual lists, they are intended to include all staff
members who fall within the purview of the definition established by the General Assembly.

4. From the above, it will be seen that, under the decision of the General Assembly
taken in pursuance of the Convention on the Privileges and Immunities of the United Nations,
all staff members in the office of the Representative of the United Nations Technical Assist-
ance Board in your country, irrespective of nationality or residence, are in the status of
“officials of the United Nations” and, as such, are entitled to all privileges and immunities
appertaining to such officials. The only exception to this rule is in the case of staff members
“who are recruited locally and are assigned to hourly rates.” WNone of the staff members
in the said office of the Representative fulfil these conditions, the clerical staff not being
assigned to hourly rates. All of them, therefore, are entitled to income tax exemption,
including those who are nationals or residents of your country.

5. We hope that the foregoing clearly explains the legal position and that you might
be good enough to urge your Government to accord all staff members of the office of the
Representative of the United Nations Technical Assistance Board, including those who are
nationals or residents of your country, exemption from income taxation on the salaries and
emoluments paid to them by the United Nations, in accordance with the terms of the Con-
vention and the resolution of the General Assembly referred to above.

3 July 1964

28. SALE ON THE LOCAL MARKET OF GOODS ORIGINALLY IMPORTED DUTY-FREE BY UNITED
NATIONS OFFICIALS

Letter to the Legal Adviser of a United Nations mission

1. We refer to your detailed letter of 1 October 1964 concerning the duty-free im-

portation and sale on the local market of personal effects belonging to international staff
members.

2. Questions involving the sale of goods originally imported duty-free have always
presented one of the more difficult problems, since, even for property of the United Nations
itself, the Convention on the Privileges and Immunities of the United Nations 7 gives no
special privilege in this connexion. Sale of such goods can only be made under conditions
agreed with the Government of the country concerned.

3. However, it can never have been the intention of the Convention on the Privileges
and Immunities of the United Nations or of the Status Agreement with the host country
that conditions should be more severe than those for a private person in the country. Of
course, a staff member should not place himself in a position of appearing to deal in im-
ported articles even where he pays the customs, but where as in the present case there was
a legitimate explanation for the importation of the article, it seems to us that you were
perfectly correct in supporting the staff member’s case with the host Government.

4, The new procedure requested by the host Government, under which individual
authorization of each sale would be required without reference to any objective standards,

70 United Nations, Treaty Series, vol. 1, p. 15.
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is not the type of condition which was envisaged. Such condition has not been imposed
in any other country. The conditions which have been agreed are those necessary to ensure
that taxes are paid and otherwise that relevant laws and regulations are applied. Such
conditions should not put the staff member in a position less favourable than that of a private
person, nor should they be such as to negate the privilege of importing personal effects which
is accorded by the Convention on the Privileges and Immunities of the United Nations and
by the Status Agreement.

5. While conditions for sale must be agreed with the host country, it was not intended
that such conditions should be unilaterally and arbitrarily established but that they should
be negotiated with the purpose of protecting the legitimate interests of both parties, that
is, to ensure the host country against the abuse of import privileges and to ensure the United
Nations and its staff effective use of such privileges for the purposes that they were in-
tended.

4 November 1964

29. JURIDICAL STANDING OF THE SPECIALIZED AGENCIES WITH REGARD TO RESERVATIONS TO
THE CONVENTION ON THE PRIVILEGES AND IMMUNITIES OF THE SPECIALIZED AGENCIES "*—
REQUIREMENT OF THEIR CONSENT TO SUCH RESERVATIONS

Aide-M¢émoire to the Permanent Representative of a Member State

1. A brief survey of the form and structure of the Convention on the Privileges and
Immunities of the Specialized Agencies leaves little doubt that (/) the specialized agencies
themselves have the necessary juridical standing to object to reservations, (ii) their consent
is necessary before a reservation altering their own privileges and immunities under the
Convention could become effective, and (i) it has been the policy of the agencies not to
accept reservations which would have the effect of introducing elements of difference in the
treatment accorded by States to the specialized agencies under the Convention in matters
of general concern.

2. The Convention on the Privileges and Immunities of the Specialized Agencies com-
bines the characteristics both of a multilateral as well as a bilateral convention. It is multi-
lateral as the States in acceding to the Convention exchange with each other their under-
takings to accord specific privileges and immunities to the specialized agencies in return for
each other party’s having accepted a similar obligation. At the same time, the legal rela-
tionships set up by the Convention also comprise sets of bilateral undertakings exchanged
between States and specialized agencies. This is evident from the methods by which
(u) States accede to the Convention, and (b) agencies accept the Convention’s provisions.

3. To illustrate, accession by a State is effected by deposit with the Secretary-General
of the United Nations of an instrument of accession (section 41). Furthermore, to create
the link between the two sets of parties—member States and specialized agencies—each
State party to the Convention indicates in its instrument of accession “the ... agencies in
respect of which it undertakes to apply the provisions of this Convention” (section 43).

4. In connexion with the point (), it is worth noting that specialized agencies are by
no means the mere passive beneficiaries of the Convention. It was precisely to further
their functions that this Convention was adopted. Firstly, by its resolution 179 (I1) of
21 November 1947 the General Assembly of the United Nations submitted the text of the
Convention “to the specialized agencies for acceptance and to every Member of the United
Nations and to every other State member of one or more of the specialized agencies for ac-

7t United Nations, Treaty Series, vol. 33, p. 261.
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cession”. Second, to accomplish this acceptance by the agencies, the Convention provided
that its terms could be adapted to the requirements of each individual agency by means of
an annex, the final text of which was left to each agency to approve, in accordance with its
constitutional procedure (sections 1 (/ii), 36). Third, each specialized agency was, in addi-
tion, required to transmit to the Secretary-General of the United Nations a notification
accepting the standard clauses as modified by its annex and expressly undertaking to give
effect to all those sections placing obligations on the agencies (section 37).

5. The legal effect of this procedure is evident from the Convention itself. It states,
in section 44, that it enters into force in respect of each State party thereto and any given
agency when the dual undertakings have been submitted by each side. (It might be noted,
in this connexion, that the French text states: “La présente Convention entrera en vigueur
entre tout Etat partie... et une institution spécialisée...”). Accordingly, each specialized
agency enjoys the same degree of legal interest in the terms and operation of the Conven-
tion as does a State party thereto, irrespective of the question whether or not each agency
may be described as a “party” to the Convention in the strict legal sense,

6. It follows that each specialized agency has a direct interest in any proposal by an
acceding State to alter in any way the terms of the Convention. Practice, as outlined in the
remainder of this aide-mémoire, has established that States parties have recognized that this
interest gives rise to the right of each agency to require that a reservation conflicting with
the purposes of the Convention and which can result in unilaterally modifying that agency’s
own privileges and immunities, be not made effective unless and until it consents thereto.

7. The general policy of the agencies towards reservations to the Convention has
been dictated by their understanding of the basic purposes of the Convention. In view of
the nature and relationships of the specialized agencies as part of the United Nations family,
the General Assembly of the United Nations recognized at an early stage the need for the
unification of their privileges and immunities (see General Assembly resolution 22 D (I)
of 13 February 1946) and instructed the Secretary-General to open negotiations for this
purpose. Subsequently, on 21 November 1947 the General Assembly adopted the Con-
vention on the Privileges and Immunities of the Specialized Agencies (see resolution 179 (II)).
This latter resolution explicitly stated the dual purpose for the adoption of this Convention,
on the one hand of effecting the “unification as far as possible of the privileges and immu-
nities enjoyed by the United Nations and by the specialized agencies” and on the other hand
of establishing in a single instrument the privileges and immunities which had been recognized
as “essential for an efficient exercise of their respective functions”.

8. Based on this premise, it is not surprising to note that the history of the Convention
has consistently demonstrated a strong opposition of the specialized agencies to reservations
in general. As a consequence of this attitude, the first World Meteorological Congress
(Paris, 1951) provided in the General Regulations of WMO that:

Regulation 15
“Whenever a proposal is made for holding a session of any constituent body elsewhere
than at the location of the Secretariat, such proposal shall be considered only if the member
on whose territory it is proposed to hold such session:

(a) Has ratified without reservation the Convention on the Privileges and Immunities
of the Specialized Agencies including the annex relating to the Organization; ...” (Italics
added)

9. A brief review of the prior cases wherein member States’ instruments of accession
to the Convention in question contained reservations would be helpful in understanding
the position taken by specialized agencies in this matter so far. The cases in point are those
concerning Egypt, Austria, Belgium and the Federal Republic of Germany. In each case,
on the representation made by the Secretery-General of the United Nations, the member
State concerned withdrew the reservation.
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10. On 7 December 1951, Egypt’s instrument of accession was accompanied by reser-
vations to section 7 concerning the transfer of gold and section 12 concerning the use of code
and diplomatic pouches. Following notification of these reservations by the Secretary-
General of the United Nations to the Executive Heads of the specialized agencies and to all
interested States, several specialized agencies objected to the reservation and the question
was examined by the Preparatory Committee of the Administrative Committee on Co-ordi-
nation, which requested the Secretary-General, in his role of co-ordinator of the activities of
the United Nations and of the specialized agencies, to communicate with the Government of
Egypt for the purpose of arriving at a position mutually agreeable and acceptable to both
the Government concerned and the specialized agencies with regard to the reservations.
Consequently, a joint representation on behalf of the specialized agencies was made to the
Egyptian Government, Following the aide-mémoire sent to the Egyptian Government
and the consultations between the Secretary-General and the Government concerned, the
reservations were withdrawn on 27 September 1954.

11. The same procedure was followed in respect of Austria which, at the time of the
deposit of its instrument of accession to the Convention on 20 July 1950, made a reservation
to the effect that :

“The Austrian Government declares that the privileges and immunities envisaged
in the Convention of November 21st, 1947, will be accorded in Austria to the extent to
which privileges and immunities are granted in Austria to members of diplomatc missions
in conformity with general principles of international law.”

This reservation was withdrawn on 21 January 1955.

12, Objections to the statement made by the Government of Belgium on 1 May 1953
that its instrument of accession applied solely to the metropolitan territory of Belgium were
raised by several specialized agencies. A joint representation was made to the Belgian
Government requesting it to withdraw the reservation, and consultations were held between
the Secretary-General and the Belgian Government. This reservation was withdrawn on
14 March 1962.

13. The same procedure was adopted in the case of the Federal Republic of Germany
which at the time of its deposit of its instrument of accession on 17 November 1954 made
a reservation excluding section 7 (b) of the Convention concerning the free transference of
funds, gold or currency. This reservation was withdrawn on 10 October 1957.

10 July 1964

B. Legal opinions of the secretariat of inter-governmental organizations
related to the United Nations

1. International Labour Office

The following memoranda concerning the interpretation of international labour Con-
ventions were prepared by the International Labour Office at the request of Governments:

(@) Memorandum concerning the Discrimination (Employment and Occupation) Con-
vention, 1958 (No. 111), prepared at the request of the Government of the Republic
of Cyprus, 23 March 1964. Official Bulletin, vol. XLVII, No. 4, October 1964,
pp. 391-393. English, French, Spanish.

(b) Memorandum concerning the Equality of Treatment (Social Security) Convention,
1962 (No. 118), prepared at the request of the Government of the Republic of
Ghana, 29 October 1963. Official Bulletin, vol. XLVII, No. 4, October 1964,
pp. 394-395. English, French, Spanish.
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2. International Bureau of the Universal Postal Union

Legal aspects of the Acts of the XVth Universal Postal Congress (Vienna, 1964 )—Reserva-
tions to the Acts—Form of powers of representatives to Congresses

(A) Reservations to the Acts of the Universal Postal Union

1. Doctrine defines a reservation as a unilateral act by a State at the time of signature,
ratification or adherence to a treaty with a view to excluding or altering the effect of certain
provisions of this treaty in regard to the said State.

2. Doctrine is divided on the question of the legal significance of reservations, and
more especially on their acceptance by the other States who are parties to a treaty, in cases
where the treaty is itself silent on the matter.

3. These theories are not of great interest to the UPU, precisely because the Vienna
Constitution 7# settles the problem, by providing, in article 22, paragraph 6, that any Final
Protocols annexed to the Acts of the Union shall contain the reservations to these Acts.

4. This provision will make it necessary for countries that wish to avail themselves of
a reservation to submit it in the form of a proposal and have it confirmed by Congress for
insertion in the Final Protocol of the Act to which it relates. The Constitution thus officially
confirms the practice that has been in force since the London Congress in 1929 and arose
out of a resolution of that Congress (Documents of the London Congress, Tome II, p. 155).

5. This being so, it must be admitted that it is not possible for a Member country to
make new reservations after signature of the Acts of Congress, unless it subjects the reserva-
tion to the procedure for amendment of the Acts in the interval between Congresses, to
complete the Final Protocol of the Act concerned.

6. We are inclined to believe, however, that at the time of admission of a new Member
country, or of adherence to an unsigned Act, the Member country concerned may avail
itself of an existing reservation. It would, in fact, be an arbitrary act to refuse a country
the benefit of a reservation enjoyed by some other Member country, although the grounds
may be different. Let us say rather that the approval of a reservation by Congress is aimed
more at the admissibility of the text of the reservation than the beneficiary country.

7. The unilateral declaration by which a Member country renounces the benefit of
an existing reservation in its favour does not need to be submitted to the Union for approval
(see Annotated Code, Part 1, 1959, p. 216, note 2).

8. With regard to the unilateral declarations by which Member countries react to a
given political situation or handle their relations with some other State, they are not,
properly speaking, reservations. They do not relate to the application of a provision of our
Acts, and arise out of political considerations which fall outside the scope of the UPU.
Consequently, they are not subject to any particular procedure, and may be submitted at
any time.

9. In Vienna, several countries submitted declarations of a political nature at the time
of signature of the Acts. Congress decided that these would be published at the same time
as the Acts of the Vienna Congress and notified to the Member countries of the Union
through diplomatic channels,

*2 Text reproduced in this Yearbook, p. 195.
269



(B) Effects of the condition of approval of the acts of the UPU on the
powers of the representatives of Member countries

10. The new provisions allow Member countries several possibilities of commitment
in relation to the Acts concluded by a Congress.

11. It would therefore be useful if the powers accorded to the plenipotentiaries attend-
ing future Congresses specified the precise significance of the signature (definitive, subject
to ratification, etc.), in order to avoid misunderstandings. If the necessary specifications
are not made, the Acts will be assumed to be subject to ratification, because this form of
approval is still the conventional method of approval of treaties.

12, Finally, it should also be pointed out that the Vienna Congress took certain deci-
sions regarding the admissibility of the powers of plenipotentiaries. In spite of the formal-
ities that usually go with the verification of powers, Congress thought that their interpretae
tion should be very flexible, and that one should adhere more to the spirit than the letter of
these powers. According to Congress, powers will in future be considered in due form if
they are only signed by the Head of State, Head of Government or Minister for Foreign
Affairs, even if authority to sign is lacking. In order to avoid any difficulty in the future,
the Vienna Congress charged the International Bureau to prepare a formula showing the
conditions which full powers must satisfy in order to be considered in due form.
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