Extract from:

UNITED NATIONS
JURIDICAL YEARBOOK

1988

Part Two. Legal activities of the United Nations and related intergovernmental
organizations

Chapter III. General review of the legal activities of the United Nations and related
intergovernmental organizations

Copyright (c) United Nations



()

()

(e)

Part Two.

CHAPTER III.

Agreement between the United Nations Industrial De-
velopment Organization and the Government of Italy
on basic terms and conditions governing the United
Nations Industrial Development Organization’s project
concerning the preparatory phase for the establishment
of an International Centre for Science and High Tech-
nology. Signed at Vienna on 29 June 1988 .................

Basic Cooperation Agreement between the United Na-
tions Industrial Development Organization and the Gov-
ernment of Morocco. Signed at Vienna on 6 September
TOB8 ettt

Agreement between the United Nations Industrial De-
velopment Organization and the Government of Cuba
regarding the arrangements for the United Nations In-
dustrial Development Organization’s first interregional
consultation on the food-processing industry, with em-
phasis on sugar-cane processing. Signed at Vienna on
20 September 1988 .......cooeevieiieriinienieeereeeeee e

Legal activities of the United Nations and related
intergovernmental organizations

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE UNITED NA-
TIONS AND RELATED INTERGOVERNMENTAL ORGANIZATIONS

A. GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE UNITED NATIONS
1. Disarmament and related matters ..........cceceeeveevverieeeeennen.
2. Other political and security qUESHIONS .......ccccveeveervereeennenn
3. Environmental, economic, social, humanitarian and cul-
tUral QUESLIONS ...eeuviueieiiiniieiieiiet ettt ettt
4. Law Of the SEA ..eevvieviieieeie ettt eee
5. International Court of JUSHICE ....ceeveerivereeerieeieeierieeeeeeen
6.  International Law CommiSSion .........ccecceevuereeneerveneennenn
7. United Nations Commission on International Trade Law
8. Legal questions dealt with by the Sixth Committee of the

General Assembly and by ad hoc legal bodies .................

Vi

50

51

54

63

71

73

86

87

97

98



9.  Respect for the privileges and immunities of officials of
the United Nations and the specialized agencies and re-
lated Organizations .........c.ccoceverereeeneeeeieierenenenenienne

10.  United Nations Institute for Training and Research..........

B. GENERAL REVIEW OF THE LEGAL ACTIVITIES OF INTERGOVERNMENTAL
ORGANIZATIONS RELATED TO THE UNITED NATIONS
1. Food and Agriculture Organization of the United Nations
2. International Atomic Energy Agency .........cccceceeveverenenne
3. International Civil Aviation Organization .............c..ce......
4. International Labour Organization ...........c..ccceceeeeeeueuennene

5. International Monetary Fund...........coccoeveneincnnincncnnne

6.  United Nations Educational, Scientific and Cultural Orga-
MIZATION ..o

7. United Nations Industrial Development Organization
8. Universal Postal Union .........cccccceeoenevreinecncnecnennnenn
9. World Bank ......cccoooiiiiiiininiieeeeeee

10.  World Health Organization ........c..ce.ceceeeeeevevienenenienenenne

CHAPTER IV. TREATIES CONCERNING INTERNATIONAL LAW CONCLUDED UNDER
THE AUSPICES OF THE UNITED NATIONS AND RELATED INTERGOVERNMEN-
TAL ORGANIZATIONS

A. CONCERNING INTERNATIONAL LAW CONCLUDED UNDER THE AUSPICES OF
THE UNITED NATIONS

1. Agreement on the Global System of Trade Preferences among
Developing Countries. Done at Belgrade on 13 April 1988

2. Protocol to the 1979 Convention on Long-range
Transboundary Air Pollution concerning the Control of Emis-
sions of Nitrogen Oxides or their Transboundary Fluxes. Done
at Sofia on 31 October 1988 ...........ccoovviiiiiiiiiiiiiiis

vii

116

117

117

121

123

125

126

129

130

133

135

138

149

168



Chapter III

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE
UNITED NATIONS AND RELATED INTERGOVERNMEN-
TAL ORGANIZATIONS

A. General review of the legal activities of the United Nations

1. DISARMAMENT AND RELATED MATTERS

(a) Comprehensive approaches to disarmament

(i) United Nations disarmament bodies and their activities in 1988

The general improvement in the international situation and the optimism
regarding the United Nations itself, generated by the active role it had played in
1988 in alleviating regional conflicts and by the fact that its peacekeeping forces
had been awarded the Nobel Peace Prize, led many Member States to hope that
the Organization’s role in disarmament would also be enhanced.

However, following the inconclusive outcome of the third special session
of the General Assembly devoted to disarmament, held in 1988, the Assembly,
by its resolution 43/75 R of 7 December 1988,' requested the Disarmament
Commission to continue its consideration of the role of the United Nations in
the field of disarmament as a matter of priority at its next substantive session, in
1989, with a view to the elaboration of concrete recommendations and propos-
als. Furthermore, the General Assembly, by its resolution 43/78 A of the same
date,” while commending the Commission for its adoption by consensus of a set
of principles of verification on disarmament issues and guidelines for appropri-
ate types of confidence-building measures, called upon the Commission to per-
severe in its efforts to complete all outstanding items.

The two resolutions adopted on the report of the Conference on Disarma-
ment, 43/78 M*and 43/78 L,* both of 7 December 1988, reflected the divergence
of views among members of the General Assembly concerning the advisability of
the Conference’s conducting negotiations on all its agenda items. The General
Assembly also adopted resolution 43/75 H of 7 December 1988, wherein it deemed
important that all Member States make every effort to facilitate the consistent
implementation of General Assembly resolutions in the field of disarmament.

Finally, the General Assembly, by its resolution 43/79 of 7 December 1988,°
renewed the mandate of the Ad Hoc Committee on the Indian Ocean and re-
quested it to intensify its work and complete the remaining preparatory work
relating to the Conference on the Indian Ocean to enable the convening of the
Conference at Colombo in 1990.
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(i) General and complete disarmament and the comprehensive
programme of disarmament

Although the Conference on Disarmament continued throughout the year
with its efforts to negotiate the comprehensive programme of disarmament, Member
States focused their attention on specific aspects and interim measures of disar-
mament. In this regard, the General Assembly, by its resolution 43/75 B of 7
December 1988, requested the Secretary-General to take action through the ap-
propriate organs, within available resources, for the implementation of the action
programme adopted at the International Conference on the Relationship between
Disarmament and Development, and to submit a report to the General Assembly
at its forty-forth session. By resolution 43/75 G of the same date,® the General
Assembly recommended that all States should implement the international sys-
tem for the standardized reporting of military expenditures, with the aim of achiev-
ing a realistic comparison of military budgets, and invited all Member States to
communicate to the Secretary-General measures they have adopted towards those
ends, for submission to the Assembly at its forty-fourth session.

The General Assembly, by its resolution 43/75 L of 7 December 1988,°
having examined the report of the Chairman of the Disarmament Commission
on the substantive consideration of the question of the naval arms race and dis-
armament during the 1988 session of the Commission, requested the Commis-
sion to continue, at its forthcoming session in 1989, the substantive consider-
ation of the question and to report on its deliberations and recommendations to
the General Assembly at its forty-fourth session. The General Assembly also
adopted resolution 43/75 M of 7 December 1988,'° concerning the preparations
for the Third Review Conference of the Parties to the Treaty on the Prohibition
of the Emplacement of Nuclear Weapons and Other Weapons of Mass Destruc-
tion on Sea-Bed and the Ocean Floor and in the Subsoil Thereof.

(iii)  Verification and compliance

In 1988, the question of verification was pre-eminent in the deliberations
of the Disarmament Commission, in those of the General Assembly at its third
special session devoted to disarmament and at its forty-third regular session,
and in those of the Conference on Disarmament. The General Assembly, by its
resolution 43/81 A of 7 December 1988, urged all States parties to arms limita-
tion and disarmament agreements to implement and comply with the entirety of
the provisions of such agreements, and called upon all Member States to give
serious consideration to the implications of non-compliance with those obliga-
tions for international security and stability, as well as for the prospects for
further progress in the field of disarmament.

(b) Nuclear disarmament

(1) Nuclear arms limitation and disarmament

The General Assembly, both at its third special session and at its forty-third
regular session, devoted attention to nuclear disarmament. No major progress,
however, was achieved within the multilateral framework. Once again, in the
Conference on Disarmament, there was no agreement to set up an ad hoc com-
mittee to deal with the item on nuclear disarmament. On the other hand, with
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the entry into force in 1988 of the Treaty between the Union of Soviet Socialist
Republics and the United States of America on the Elimination of Their Inter-
mediate-Range and Shorter-Range Missiles (INF Treaty),'? the two countries
expressed their determination to achieve the full implementation of all the pro-
visions of the Treaty.

The General Assembly, by its resolution 43/75 A of 7 December 1988,
called upon the Union of Soviet Socialist Republics and the United States of
America to exert every effort to achieve the goal they set themselves of a treaty
on a 50 per cent reduction in strategic offensive arms as part of the process
leading to the complete elimination of nuclear weapons. By its resolution 43/75
E of the same date,'*the Assembly urged the USSR and the United States, which
possessed the most important nuclear arsenals, further to discharge their special
responsibility for nuclear disarmament, to take the lead in halting the nuclear-
arms race and to negotiate in earnest with a view to reaching early agreement on
the drastic reduction of their nuclear arsenals. The General Assembly, by its
resolution 43/76 B of the same date,'® urged once more the USSR and the United
States, as the two major nuclear-weapon States, to agree to an immediate nuclear-
arms freeze, which would, inter alia, provide for a simultaneous total stoppage
of any further production of nuclear weapons and a complete cut-off in the pro-
duction of fissionable material for weapons purposes; and called upon all nuclear-
weapon States to agree, through a joint declaration, to a comprehensive nuclear-
arms freeze. By its resolution 43/78 E of the same date,'® the Assembly reaf-
firmed that both bilateral and multilateral negotiations on the nuclear and space
arms race are by nature complementary to one another; and again requested the
Conference on Disarmament to establish an ad hoc committee at the beginning
of its 1989 session to elaborate on paragraph 50 of the Final Document of the
Tenth Special Session of the General Assembly!” and to submit recommenda-
tions to the Conference as to how it could best initiate multilateral negotiations
of agreements, with adequate measures of verification. Finally, by its resolution
43/82 of the same date,'® the Assembly requested the Secretary-General to ren-
der the necessary assistance and to provide such services as may be required for
the Fourth Review Conference of the Parties to the Treaty on the Non-Prolifera-
tion of Nuclear Weapons and its preparation — the Conference to be convened
in 1990.

(i) Prevention of nuclear war

All nations have a vital interest in the negotiation of effective measures for
the prevention of nuclear war, since nuclear weapons pose a unique threat to
human survival. If nuclear war were to occur, in all certainty its consequences
would be global, not simply national. Therefore, the scientific advances that
have led to a clearer understanding of the global consequences of a major nuclear
war should be pursued internationally.

The General Assembly, by its resolution 43/78 B of 7 December 1988, ex-
pressed the hope that those nuclear-weapon States which have not yet done so
will consider making declarations with respect to not being the first to use nuclear
weapons; and requested the Conference on Disarmament to commence negotia-
tions on the item in its agenda concerning prevention of nuclear war and to con-
sider, inter alia, the elaboration of an international instrument of a legally binding
character laying down the obligation not to be the first to use nuclear weapons. By
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its resolution 43/78 F of the same date,” the Assembly reiterated its conviction
that, in view of the urgency of the matter and the inadequacy or insufficiency of
existing measures, it was necessary to devise suitable steps to expedite effective
action for the prevention of nuclear war; and again requested the Conference on
Disarmament to undertake, as a matter of the highest priority, negotiations with a
view to achieving agreement on appropriate and practical measures that could be
negotiated and adopted individually for the prevention of nuclear war and to es-
tablish for that purpose an ad hoc committee on the subject at the beginning of its
1989 session. Finally, by its resolution 43/76 E of the same date,?! the Assembly,
noting with regret that the Conference on Disarmament, during its 1988 session,
was not able to undertake negotiations with a view to achieving agreement on an
international convention prohibiting the use or threat of use of nuclear weapons
under any circumstances, taking as a basis the text annexed to General Assembly
resolution 41/60 F of 3 December 1986 and 42/39 C of 30 November 1987, reiter-
ated its request to the Conference on Disarmament to commence negotiations, as
a matter of priority, in order to reach agreement on an international convention
prohibiting the use or threat of use of nuclear weapons under any circumstances,
taking as a basis the draft Convention on the Prohibition of the Use of Nuclear
Weapons annexed to resolution 43/76.

(iii) Cessation of nuclear-weapon tests

There was not much development in the multilateral or international fo-
rums — as compared to the bilateral negotiations between the USSR and the
United States — on the cessation of nuclear testing. In other developments, one
additional nuclear-weapon State — France — announced its decision to provide
data to the United Nations on an annual basis on its underground nuclear tests.

The General Assembly, by its resolution 43/63 A of 7 December 1988,
urged once more all nuclear-weapon States, in particular the three depositary
Powers of the Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer
Space and under Water® and of the Treaty on the Non-Proliferation of Nuclear
Weapons,* to seek to achieve the early discontinuance of all test explosions of
nuclear weapons for all time and to expedite negotiations to this end; and ap-
pealed to all States Members of the Conference on Disarmament to promote the
establishment by the Conference at the beginning of its 1989 session of an ad
hoc committee with the objective of carrying out the multilateral negotiation of
a treaty on the complete cessation of nuclear-test explosions. By its resolution
43/63 B of the same date, the Assembly welcomed the submission to the De-
positary Governments of the Treaty Banning Nuclear Weapon Tests in the At-
mosphere, in Outer Space and under Water of an amendment proposal (banning
underground nuclear tests) for consideration at a conference of the parties to the
Treaty convened for that purpose in accordance with article II of the Treaty; and
decided to include in the provisional agenda of its forty-fourth session an item
entitled “Amendment of the Treaty Banning Nuclear Weapon Tests in the At-
mosphere, in Outer Space and under Water.” Finally, the General Assembly, by
its resolution 43/64 also of the same date,* reaffirmed its conviction that a treaty
to achieve the prohibition of all nuclear-test explosions by all States in all envi-
ronments for all time was a matter of fundamental importance; and, in that con-
nection, urged that a comprehensive nuclear-test-ban treaty be concluded at an
early date.
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(iv) Strengthening of the security of non-nuclear-weapon States

In 1988, the Conference on Disarmament continued its consideration of
the question of effective security guarantees to non-nuclear-weapon States. Al-
though new proposals and ideas were put forward in the Ad Hoc Committee, the
differences in the perception of the security interests of the nuclear-weapon and
the non-nuclear-weapon States were still pronounced and agreement on a com-
mon formula still eluded the Committee. Members did, however, reiterate their
readiness to continue the search for such a formula for guarantees, in particular
one that could be included in an international instrument of a legally binding
nature.

The General Assembly, by its resolution 43/68 of 7 December 1988, rec-
ommended that the Conference on Disarmament pursue intensive negotiations
in its Ad Hoc Committee on Effective International Arrangements to Assure
Non-Nuclear-Weapon States against the Use or Threat of Use of Nuclear Weap-
ons at the beginning of its 1989 session, with a view to reaching such an agree-
ment, taking into account the widespread support in the Conference for the con-
clusion of an international convention.

(v) Nuclear-weapon-free zones

A large number of delegations supported the concept and specific propos-
als in the context of regional disarmament measures and the nuclear non-prolif-
eration regime. Along with the extensive debate on the creation of zones in
Africa, the Middle East and South Asia, proposals to create zones in other re-
gions, such as South-East Asia, the Balkans, and Northern and Central Europe,
were also commented on. It was stressed that certain conditions should be met
in establishing zones in order to ensure their nuclear-free status and to enhance
the security both of the regions involved and the entire world. Attention was
also drawn to the value of the two existing nuclear-free zones, in Latin America
and the South Pacific.

The General Assembly, by its resolution 43/62 of 7 December 1988, once
more urged France not to delay ratification of the Additional Protocol I of the
Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty
Tlatelolco),” since France was the only one of the four States to which the
Protocol was open that is not yet party to it.

By its resolution 43/66 of the same date,* the Assembly urged once again
the States of South Asia to continue to make all possible efforts to establish a
nuclear-weapon-free zone in South Asia and to refrain, in the meantime, from
any action contrary to this objective.

By its resolution 43/71 A of the same date,*' the General Assembly reaf-
firmed that the implementation of the Declaration on the Denuclearization of
Africa adopted by the Assembly of Heads of State and Government of the Orga-
nization of African Unity would be an important measure to prevent the prolif-
eration of nuclear weapons and to promote international peace and security;
called upon all States, corporations, institutions and individuals to desist from
further collaboration with the racist regime of South Africa that may enable it to
frustrate the objective of the Declaration; demanded once again that the racist
regime refrain from manufacturing, testing, deploying, transporting, storing,
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using or threatening to use nuclear weapons; and further demanded once again
that South Africa submit forthwith all its nuclear installations and facilities to
inspection by the IAEA. In resolution 43/71 B of the same date,*” the Assembly
reaffirmed that the acquisition of nuclear-weapon capability by the racist re-
gime of South Africa constituted a very grave danger to international peace and
security and, in particular, jeopardized the security of African States and in-
creased the danger of the proliferation of nuclear weapons; and demanded that
South Africa and all other foreign interests put an immediate end to the explora-
tion for and exploitation of uranium resources in Namibia.

Finally, by its resolution 43/80 also of the same date,* the Assembly de-
manded once more that Israel place all its nuclear facilities under IAEA safe-
guards; called upon all States and organizations that have not yet done so to
discontinue cooperating with and giving assistance to Israel in the nuclear field;
and reiterated its request to the IAEA to suspend any scientific cooperation with
Israel that could contribute to its nuclear capabilities.

(vi) Peaceful uses of nuclear energy and IAEA safeguards
and related activities

Safeguarding the non-proliferation regime and promoting cooperation in
the peaceful uses of nuclear energy continued to be dominant concerns of the
international community in 1988. With the conclusion of an agreement between
China and the IAEA, under which some nuclear facilities in China will be placed
under Agency safeguards, all five nuclear-weapon States have now arranged to
submit some of their nuclear activities to IAEA safeguards.

The General Assembly, by its resolution 43/16 of 28 October 1988,* urged
all States to strive for effective and harmonious international cooperation in car-
rying out the work of the Agency, in promoting the use of nuclear energy and the
application of the necessary measures to strengthen further the safety of nuclear
installations and to minimize risks to life, health and the environment; in strength-
ening technical assistance and cooperation for developing countries; and in ensur-
ing the effectiveness and efficiency of the Agency’s safeguards system.

(c) Prohibition or restriction of use of other weapons

(i) Chemical and bacteriological (biological) weapons

In the work of the Conference on Disarmament on the conclusion of a
comprehensive ban on chemical weapons, some progress was made in certain
areas, such as the definition of a chemical weapons production facility and the
destruction of such facilities. Debates during the 1988 session of the Disarma-
ment Commission and the third special session of the General Assembly de-
voted to disarmament highlighted the timeliness of the issue of chemical weap-
ons. Stress was laid on the urgency of concluding a chemical weapons conven-
tion and the need to uphold the authority of the 1925 Geneva Protocol for the
Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and
of Bacteriological Methods of Warfare.*
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The General Assembly, by its resolution 43/74 A of 7 December 1988,
called upon all States that have not yet done so to accede to the 1925 Geneva
Protocol; urged the Conference on Disarmament to pursue as a matter of con-
tinuing urgency its negotiations on a convention on the prohibition, stockpiling
and use of all chemical weapons and on their destruction; and requested the
Secretary-General to carry out promptly investigations in response to reports
that may be brought to his attention by any Member State concerning the pos-
sible use of chemical and bacteriological (biological) or toxin weapons that may
constitute a violation of the Geneva Protocol or other rules of customary inter-
national law in order to ascertain the facts of the matter, and to report promptly
the results of any such investigation to all Member States, in accordance with
the procedure established by the General Assembly in its resolution 42/37 C of
30 November 1987.

(i) Prevention of an arms race in outer space

In 1988, the prevention of an arms race in outer space continued to receive
attention, both within and outside the United Nations. There was no breakthrough,
however, during the year, in efforts to consolidate and reinforce the legal re-
gime applicable to outer space, to negotiate a multilateral outer space agree-
ment (or agreements) in the interest of international peace and security, to adopt
effective provisions for verification with a view to preventing an arms race in
outer space, and to promote international cooperation in the peaceful use of
outer space.

The General Assembly, by its resolution 43/70 of 7 December 1988, reaf-
firmed that general and complete disarmament under effective international con-
trol warrants that outer space shall be used exclusively for peaceful purposes
and that it shall not become an arena for an arms race; recognized, as stated in
the report of the Ad Hoc Committee of the Conference on Disarmament, that
the legal regime applicable to outer space by itself did not guarantee the preven-
tion of an arms race in outer space, and that this legal regime played a signifi-
cant role in the prevention of an arms race in that environment; emphasized that
further measures with appropriate and effective provisions for verification to
prevent an arms race in outer space should be adopted by the international com-
munity; called upon all States, in particular those with major space capabilities,
to contribute actively to the objective of the peaceful use of outer space and to
take immediate measures to prevent an arms race in outer space in the interest
of maintaining international peace and security and promoting international
cooperation and understanding; and reiterated that the Conference on Disarma-
ment, as the single multilateral disarmament negotiating forum, had the primary
role in the negotiation of a multilateral agreement or agreements, as appropri-
ate, on the prevention of an arms race in outer space in all its aspects.

(iili) New weapons of mass destruction; radiological weapons

There was no development in the Conference on Disarmament in 1988
regarding the general question of the prohibition of new types of weapons of
mass destruction and new systems of such weapons. Issues relevant to the pro-
hibition of radiological weapons in the traditional sense and to the prohibition
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of attacks on nuclear facilities were again addressed in the Conference on Dis-
armament, which re-established the relevant Ad Hoc Committee. Although the
work conducted in 1988 contributed further to the clarification of the differing
approaches of delegations, considerable differences in substance persisted with
regard to both subjects.

The General Assembly, by its resolution 43/72 of 7 December 1988, reaf-
firmed that effective measures should be undertaken to prevent the emergence
of new types of weapons of mass destruction, and in this regard requested the
Conference on Disarmament to keep the matter under review.

By its resolution 43/75 J of the same date,” the Assembly reaffirmed that
armed attacks of any kind against nuclear facilities were tantamount to the use
of radiological weapons, owing to the dangerous radioactive forces that such
attacks caused to be released; and requested once again the Conference on Dis-
armament to intensify further its efforts to reach an agreement prohibiting armed
attacks against nuclear facilities.

A new item on the dumping of nuclear and industrial wastes in Africa was
placed on the agenda of the General Assembly in 1988 and two resolutions, 43/
75 Q* and 43/75 T,*! were adopted on 7 December 1988 on the subject. By both
resolutions, the Conference on Disarmament was requested to take the matter
into account in its ongoing negotiations for a convention on the prohibition of
radiological weapons.

(d) Consideration of conventional disarmament and other approaches

(i) Conventional weapons

In 1988, the traditional priority accorded to nuclear-related issues remained
dominant in the debates in the various international forums. At the same time,
the trend of the 1980s towards devoting both increased and more immediate
attention to conventional armaments and their regulation not only continued but
gained momentum.

The General Assembly, by its resolution 43/67 of 7 December 1988,** urged
all States that have not yet done so to exert their best endeavours to become
parties to the Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May Be Deemed to Be Excessively Injurious or
to Have Indiscriminate Effects and the three Protocols annexed thereto.*

By its resolution 43/75 F of the same date,* the Assembly reaffirmed the
importance of the efforts aimed at resolutely pursuing the limitation and gradual
reduction of armed forces and conventional weapons within the framework of
progress towards general and complete disarmament; believed that the military
forces of all countries should not be used other than for the purpose of self-
defence; and urged countries with the largest military arsenals, which bore a
special responsibility in pursuing the process of conventional armaments reduc-
tions, and the Member States of the two major military alliances to conduct
negotiations on conventional disarmament in earnest through appropriate fo-
rums, with a view to reaching early agreement on the limitation and gradual and
balanced reduction of armed forces and conventional weapons under effective
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international control in their respective regions, particularly in Europe, which
had the largest concentration of arms and forces in the world.

Finally, by its resolution 43/75 S also of the same date,” the Assembly
again expressed firm support for the United Nations system, and for the Secre-
tary-General in particular, in efforts to find solutions to conflict situations, thereby
reaffirming the primary role of the United Nations in promoting peace and dis-
armament, and for the strict observance of the principles and norms embodied
in the Charter of the United Nations.

2. OTHER POLITICAL AND SECURITY QUESTIONS

(a) Review of the implementation of the Declaration on the
Strengthening of International Security

The General Assembly, by its resolution 43/88 of 7 December 1988,* adopted
on the recommendation of the First Committee,*” reaffirmed the validity of the
Declaration,* and called upon all States to contribute effectively to its implemen-
tation; urged once again all States to abide strictly, in their international relations,
by their commitment to the Charter of the United Nations; expressed its convic-
tion that the gradual military disengagement of the great Powers and their military
alliances from various parts of the world should be promoted; emphasized the
role that the United Nations had in the maintenance of international peace and
security and in the economic and social development and progress for the benefit
of all mankind; and stressed that there was a need further to enhance the effective-
ness of the Security Council in discharging its principal role of maintaining inter-
national peace and security and to enhance the authority of enforcement capacity
of the Council in accordance with the Charter.

(b) Comprehensive review of the whole question of peace-keeping
operations in all their aspects

The General Assembly, by its resolution 43/59 A of 6 December 1988,%
adopted on the recommendation of the Special Political Committee,” took note
of the report of the Special Committee on Peace-keeping Operations;’! invited
Member States to submit observations and suggestions to the Secretary-Gen-
eral by 1 March 1989 on peace-keeping operations in all their aspects, with
particular emphasis on practical proposals to make these operations more effec-
tive; and requested the Secretary-General to prepare within existing resources a
compilation of this information and to submit it to the Special Committee dur-
ing its session in 1989.

By its resolution 43/59 B also of 6 December 1988,%* adopted on the rec-
ommendation of the Special Political Committee,* decided to increase the mem-
bership of the Special Committee on Peace-keeping Operations to thirty-four,
adding China.
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(¢) Question of Antarctica

The General Assembly, by its resolution 43/83 A of 7 December 1988,
adopted on the recommendation of the First Committee,” further expressed its
deep regret that the Antarctic Treaty Consultative Parties have proceeded with
negotiations and adopted on 2 June 1988 a convention on the regulation of Ant-
arctic mineral resource activities, notwithstanding General Assembly resolu-
tions 41/88 B and 42/46 B, calling for the imposition of a moratorium on nego-
tiations to establish a minerals regime until such time as all members of the
international community could fully participate in such negotiations; and reiter-
ated its call upon the Antarctic Treaty Consultative Parties to invite the Secre-
tary-General or his representative to all meetings of the Treaty parties, includ-
ing their consultative meetings.

By its resolution 43/83 B of the same date,*® adopted on the recommenda-
tion of the First Committee,”” the Assembly appealed once again to the Antarc-
tic Treaty Consultative Parties to take urgent measures to exclude the racist
apartheid regime of South Africa from participation in the meetings of the Con-
sultative Parties at the earliest possible date.

(d) Legal aspects of the peaceful uses of outer space

The Legal Sub-Committee of the Committee on the Peaceful Uses of Outer
Space held its twenty-seventh session at the United Nations Office at Geneva
from 14 to 31 March 1988.* The Committee on the Peaceful Uses of Outer
Space, at its thirty-first session, held at United Nations Headquarters from 13 to
23 June 1988, took note of the report of the Legal Subcommittee and made
recommendations concerning the agenda of the Subcommittee for its twenty-
eighth session.”

In considering the agenda item on the elaboration of draft principles rel-
evant to the use of nuclear power sources in outer space, the Legal Subcommit-
tee re-established its Working Group on the item, which concentrated on those
draft principles where consensus had not been recorded. The Committee wel-
comed the consensus reached on the text of a draft principle related to the appli-
cability of international law (Principle 1). The Legal Subcommittee also re-
established its Working Group on the agenda item on matters relating to the
definition and delimitation of outer space and to the character and utilization of
the geostationary orbit, including consideration of ways and means to ensure
the rational and equitable use of the geostationary orbit without prejudice to the
role of the International Telecommunication Union. No consensus developed
during the session of the Subcommittee concerning the question of the defini-
tion and delimitation of outer space. However, the Committee noted that there
was some progress made towards a convergence of views on the question of the
activities of States in the utilization of the geostationary orbit.

The Committee recommended that the Legal Subcommittee should con-
tinue consideration of the above-mentioned two items at its next session. The
Committee further noted that the Subcommittee had adopted by consensus a
new agenda item: “Consideration of the legal aspects related to the application
of the principle that the exploration and utilization of outer space should be
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carried out for the benefit and in the interests of all States, taking into particular
account the needs of developing countries,” and also recommended that the
Subcommittee take up consideration of this item at its next session.

The General Assembly, by its resolution 43/56 of 6 December 1988,%
adopted on the recommendation of the Special Political Committee,*' endorsed
the report of the Committee on the Peaceful Uses of Outer Space, as well as the
work of the Legal Subcommittee; and invited States that have not yet become
parties to the international treaties governing the uses of outer space to give
consideration to ratifying or acceding to those treaties.

3.  ENVIRONMENTAL, ECONOMIC, SOCIAL,
HUMANITARIAN AND CULTURAL QUESTIONS

(a) Environmental questions

First Special Session of the Governing Council of the United Nations
Environment Programme

The First special session of the Governing Council of UNEP was held at
UNEP headquarters, Nairobi, from 14 to 18 March 1988,%? pursuant to Govern-
ing Council decision 14/4 of 18 June 1987 and General Assembly resolution 42/
185 of 11 December 1987.

By its decision SS.I/1,% entitled “Programme policy and implementa-
tion”, the Governing Council resolved to exercise fully the role expected of
it, inter alia, with respect to the follow-up of the Environmental Perspective
to the Year 2000 and Beyond,* approved by the General Assembly in its
resolution 42/186 of 11 December 1987; with respect to the report of the
World Commission on Environment and Development entitled Our Com-
mon Future,® welcomed by the General Assembly in its resolution 42/187
also of 11 December 1987; and with respect to the system-wide medium-
term environment programme for the period 1990-1995, in accordance with
section I, paragraph 2(b), of General Assembly resolution 2997 (XXVII) of
15 December 1972. By its decision SS.I/2, entitled “The 1990 state-of-the-
environment report”, the Council decided that the topic of the state-of-the-
environment report for 1990 should be “Children and the environment”, and
requested the Executive Director to prepare the report in close cooperation
with the United Nations Children’s Fund. Furthermore, the Governing Coun-
cil, by its decision SS.I/3, approved the system-wide medium-term environ-
ment programme for the period 1990-1995, as submitted by the Administra-
tive Committee on Co-ordination (ACC) and with amendments proposed by
the Bureau. It also decided that at its fifteenth session it would provide the
ACC with its views as policy guidance for a revision of the system-wide
medium-term environment programme for the period 1990-1995 to be pre-
sented to the Council at its sixteenth session.
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Moreover, the Council, by its decision SS.1/4, entitled “Regional and sub-
regional programmes in Latin America and the Caribbean”, decided that in de-
veloping the medium-term plan of the United Nations Environment Programme
for the period 1990-1995, priority should continue to be given, within the oceans
and coastal areas programme, to the Action Plan for the Protection of the Ma-
rine Environment and Coastal Areas of the South-East Pacific and the Action
Plan for the Caribbean Environment Programme. Finally, by its decision SS.1/5,
the Council noted with appreciation UNEP’s involvement in and support for the
Cairo Programme for African Cooperation; and urged the Executive Director to
continue to give priority to the implementation of the Cairo Programme in the
next three programme budgets of UNEP.

Consideration by the General Assembly

At its forty-third session, the General Assembly, by its resolution 43/196 of
20 December 1988,% adopted on the recommendation of the Second Commit-
tee,” decided to consider at its forty-fourth session the question of the conven-
ing of a United Nations conference on the environment and development no
later than 1992, with a view to taking an appropriate decision at that session on
the exact scope, title, venue and date of such a conference and on the modalities
and financial implications of holding the conference.

Furthermore, by its resolution 43/53 of 6 December 1988, adopted on the
recommendation of the Second Committee,” the Assembly recognized that cli-
mate change was a common concern of mankind, since climate was an essential
condition which sustained life on earth, endorsed the action of the World Me-
teorological Organization and UNEP in jointly establishing an Intergovernmen-
tal Panel on Climate Change to provide internationally coordinated scientific
assessments of the magnitude, timing and potential environmental and socio-
economic impact of climate change and realistic response strategies; encour-
aged the convening of conferences on climate change, particularly on global
warming, at the regional, national and global levels in order to make the inter-
national community better aware of the importance of dealing effectively and in
a timely manner with all aspects of climate change resulting from certain hu-
man activities; and called upon Governments and intergovernmental organiza-
tions to collaborate in making every effort to prevent detrimental effects on
climate and activities which affected the ecological balance, and also called
upon non-governmental organizations, industry and other productive sectors to
play their due role.

Finally, by its resolution 43/212 of 20 December 1988, adopted on the
recommendation of the Second Committee,”' the Assembly urged all States,
bearing in mind their respective responsibilities, to take the necessary legal and
technical measures in order to halt and prevent the illegal international traffic
in, and the dumping and resulting accumulation of, toxic and dangerous prod-
ucts and wastes; also urged all States to prohibit all transboundary movement of
toxic and dangerous wastes carried out without the prior consent of the compe-
tent authorities of the importing country or without full recognition of the sov-
ereign rights of transit countries; further urged all States in this connection to
prohibit such movement without prior notification in writing of the competent
authorities of all countries concerned, including transit countries, and to pro-
vide all information required to ensure the proper management of the wastes

74



and full disclosure of the nature of the substances to be received or transported;
urged all States generating toxic and dangerous wastes to make every effort to
treat and dispose of them in the country of origin to the maximum extent pos-
sible consistent with environmentally sound disposal; and requested the Ad Hoc
Working Group of Legal and Technical Experts with a Mandate to Prepare a
Global Convention on the Control of the Transboundary Movements of Hazard-
ous Wastes, established by UNEP, to give due consideration to the present reso-
lution and to take into account the various views expressed during the forty-
third session of the General Assembly on the respective responsibilities for the
prevention of the illegal international traffic in, and the dumping and resulting
accumulation of, toxic and dangerous products and wastes.

(b) Reverse transfer of technology

The General Assembly, by its resolution 43/184 of 20 December 1988,7
adopted on the recommendation of the Second Committee,” convinced that the
continuing outflow of skilled personnel from developing countries seriously
hampered their development and had implications of global concern, took note
of the outcome of the Fourth Meeting of Governmental Experts on the Reverse
Transfer of Technology, held at Geneva from 14 to 18 March 1988;™ requested
the Secretary-General of the United Nations Conference on Trade and Develop-
ment to make the necessary arrangements so that future work on the reverse
transfer of technology could be considered by the Committee on Transfer of
Technology in the context of the elaboration of its work programme; and in-
vited other relevant organs and bodies to the United Nations system and other
relevant international organizations to take into consideration in their work, as
appropriate, individually and in the context of the work of the Inter-Agency
Group on Reverse Transfer of Technology, the economic, social and develop-
mental aspects of the reverse transfer of technology and international policy
initiatives in this area at the multilateral level.

(c¢) Report of the Committee on the Development and Utilization of New
and Renewable Sources of Energy

By its resolution 43/192 of 20 December 1988, adopted on the recom-
mendation of the Second Committee,’® the General Assembly took note of the
report of the Committee on the Development and Utilization of New and Re-
newable Sources of Energy at its fourth session,”” and endorsed the resolutions
and decision contained therein; and reaffirmed the importance of the Nairobi
Programme of Action for the Development and Utilization of New and Renew-
able Sources of Energy” as the basic framework for action in that field and
called for its speedy and full implementation.

(d) Report of the Trade and Development Board

The General Assembly, by its resolution 43/188 of 20 December 1988,”
adopted on the recommendation of the Second Committee,* noting that the
1988 Trade and Development Report®' had made a constructive contribution
to the consideration by the Trade and Development Board, at the first part of
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its thirty-fifth session, of the interdependence of problems of trade, devel-
opment finance and the international monetary system, as well as to the
Board’s consideration of the debt and development problems of the devel-
oping countries; took note of the report of the Trade and Development Board
on the second part of its thirty-fourth session,? and the first part of its thirty-
fifth session;® welcomed the review of the implementation of the guidelines
contained in the annex to Board Resolution 222 (XXI) of 27 September 1980%
undertaken by the Board at its thirty-fifth session and urged the Govern-
ments concerned to implement fully the relevant provisions contained in
Board Resolution 358 (XXXV) of 5 October 1988;* and further urged all
Governments, bearing in mind their particular contributions, commensurate
with their economic weight, and their commitments as embodied in the Fi-
nal Act,* to give full and prompt effect to the policies and measures agreed
to therein through continuing action, individually and collectively and in
competent international organizations, in pursuit of the objective of revital-
izing development, growth and international trade. The Assembly also
stressed that it was important that the Uruguay Round of multilateral trade
negotiations respond positively to the interests and concerns of all parties
thereto, in accordance with its objectives, and that it promote growth and
development, particularly in developing countries; and invited the Board to
continue to follow closely developments and issues in the Uruguay Round
that are of particular concern to the developing countries.

(e) External debt crisis and development: towards a durable
solution of the debt problem

By its resolution 43/198 of 20 December 1988,*” adopted on the recom-
mendation of the Second Committee,* the General Assembly expressed its ap-
preciation to the Secretary-General for his involvement in the debt issue and for
his report entitled “Towards a durable solution of the debt problem”;* stressed
that a supportive international economic environment, together with a growth-
oriented development approach, was needed for supporting the efforts of debtor
developing countries in dealing with their external indebtedness and alleviating
the political and social costs of structural adjustment programmes and adjust-
ment fatigue, thus contributing to the restoration of their economic growth, de-
velopment and credit-worthiness; urged the international community to con-
tinue to search, through dialogue and shared responsibility, for a durable, equi-
table and mutually agreed growth-oriented and development-oriented solution
to the external indebtedness of developing countries; and invited the multilat-
eral financial institutions to continue to review conditionality criteria, taking
into account, inter alia, social objectives, growth and development priorities of
developing countries and changing conditions of the world economy, and stressed
further the need for increased cooperation between the International Monetary
Fund, the World Bank and other multilateral financial institutions, which should
not lead to cross-conditionality.
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(f) Examination of the long-term trends in economic and social development

The General Assembly, by its resolution 43/194 of 20 December 1988,
adopted on the recommendation of the Second Committee,”’ took note with in-
terest of the report of the Secretary-General on the overall socio-economic per-
spective of the world economy to the year 2000.%?

(g) International drug control

Status of international instruments

In the course of 1988, two more States became parties to the 1961 Single
Convention on Narcotic Drugs,” bringing the total number of States parties to
118; three more States became parties to the 1971 Convention on Psychotropic
Substances,” bringing the total to 92; one more State became a party to the
1972 Protocol amending the Single Convention on Narcotic Drugs, 1961,% bring-
ing the total to 82; three more States became parties to the Single Convention on
Narcotic Drugs, 1961, as amended by the Protocol of 25 March 1972 amending
the Single Convention on Narcotic Drugs, 1961, bringing the total to 83; and
no State became a party to the 1988 United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances,” the Convention hav-
ing been adopted by a United Nations Conference for its adoption, held in Vienna,
from 25 November to 20 December 1988.

Consideration by the General Assembly

By its resolution 43/121 of 8 December 1988,% adopted on the recommen-
dation of the Third Committee,” the General Assembly strongly condemned
drug trafficking in all its forms, particularly those criminal activities which in-
volved children in the use, production and illicit sale of narcotic drugs and psy-
chotropic substances; urged all States to join together in order to establish na-
tional and international programmes to protect children from illicit consump-
tion of drugs and psychotropic substances and from involvement in illicit pro-
duction and trafficking; and appealed to competent international agencies and
the United Nations Fund for Drug Abuse Control to assign high priority to fi-
nancial support for prevention campaigns and programmes to rehabilitate drug-
addicted minors conducted by government bodies dealing with such matters.

The General Assembly, by its resolution 43/122 also of 8 December 1988,!%
adopted on the recommendation of the Third Committee,'”' took note of the
report of the Secretary-General on the international campaign against drug abuse
and illicit trafficking,'® and reiterated its condemnation of international drug
trafficking as a criminal activity, and encouraged all States to continue to dem-
onstrate the political will to enhance international cooperation to stop illicit traf-
ficking in narcotic drugs and psychotropic substances, including illicit produc-
tion and consumption. The Assembly also took note of the report of the Secre-
tary-General relating to the International Conference on Drug Abuse and Illicit
Trafficking;'® urged Governments and organizations to adhere to the principles
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set forth in the Declaration of the International Conference on Drug Abuse and
Tllicit Trafficking'® and to utilize the recommendations of the Comprehensive
Multidisciplinary Outline of Future Activities in Drug Abuse Control'® in de-
veloping national and regional strategies, particularly to promote bilateral, re-
gional and international cooperative arrangements; and requested the Secretary-
General, within the available resources, to review current information systems
in the United Nations drug control units and to develop an information strategy
and submit it, with its financial implications, to the Commission on Narcotic
Drugs at its thirty-third session.

(h) Crime prevention and criminal justice

The General Assembly, by its resolution 43/99 of 8 December 1988,!%
adopted on the recommendation of the Third Committee,'"” took note with ap-
preciation of the report of the Secretary-General on the implementation of its
resolution 42/59 of 30 November 1987'*® and of the relevant recommendations
contained therein made by the Committee on Crime Prevention and Control at
its tenth session, during which, inter alia, it reviewed the results of the interre-
gional preparatory meetings for the Eighth United Nations Congress on the Pre-
vention of Crime and the Treatment of Offenders and endorsed the recommen-
dations; and welcomed the efforts made by Member States and the Secretary-
General to translate into action the recommendations contained in the Milan
Plan of Action, adopted by the Seventh Congress, and urged those Governments
which had not yet done so to provide relevant information to the Secretary-
General on the implementation of those recommendations. The Assembly fur-
ther called upon the specialized agencies, in particular, the International Labour
Organization, the United Nations Educational, Scientific and Cultural Organi-
zation, the World Health Organization, the International Civil Aviation Organi-
zation and the International Maritime Organization and other organizations of
the United Nations system to give the necessary attention and priority to na-
tional, regional and international measures aimed at fighting crime and improv-
ing the quality of the administration of justice; invited Member States to con-
tribute to the United Nations Trust Fund for Social Defence as a means of sup-
porting the work of the United Nations in the field of crime prevention and
criminal justice and to forward to the Secretary-General proposals for its revi-
talization; and encouraged Member States and relevant organizations, in par-
ticular, the World Bank, the United Nations Development Programme, the De-
partment of Technical Co-operation for Development of the Secretariat and the
regional commissions to support and complement the technical cooperation ac-
tivities in the field of crime prevention and criminal justice, including the
programmes of the United Nations for interregional and regional cooperation
for crime prevention, and to provide financial assistance to the regional insti-
tutes for the prevention of crime and the treatment of offenders.

(i) Office of the United Nations High Commissioner
for Refugees (UNHCR)'*

During the reporting period, following an agreement signed between Af-

ghanistan and Pakistan in April 1988 UNHCR was requested to cooperate and
provide assistance in the repatriation of Afghan refugees. In South-East Asia,
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Hong Kong was the first in the region to institute a refugee determination pro-
cedure for Vietnamese arrivals, and UNHCR was involved in the setting up of
those procedures and closely monitored their implementation. Moreover, sev-
eral hundred applications from Vietnamese people wishing to return home were
received by UNHCR, which on 13 December 1988, concluded a memorandum
of understanding with the Socialist Republic of Viet Nam on the matter.

Africa witnessed large movements of voluntary repatriation organized un-
der the auspices of UNHCR. Additionally, in accordance with Security Council
resolution 435 (1978) and other relevant Security Council resolutions, arrange-
ments were made for the repatriation of Namibian refugees, and the process
commenced during the reporting period.

The situation of refugees in Central America continued to be of concern to
UNHCR. The region continued to see an outflow of refugees, the majority of
whom were concentrated in camps and not usually granted the full treatment
outlined in the provisions of the 1951 Convention relating to the Status of Refu-
gees.'!” The refugee problem in Central America was addressed at the Esquipulas
IT Summit Meetings.'"" Moreover, the Special Plan of Economic Cooperation
for Central America, adopted by the General Assembly in 1988,'"> made assis-
tance to refugees, returnees and displaced persons a “priority” and recognized
that, unless the conditions for development in the area were created, there would
be no long-term solutions to refugee problems in Central America.

In Europe and North America, important changes occurred, during the re-
porting period, in national legislation relating to asylum-seekers and refugees in
a number of countries in the region. In view of those new legal developments,
several countries requested the assistance of UNHCR in training officials deal-
ing with requests for asylum. Furthermore, UNHCR has continued to attach
high priority to dialogue within governmental and regional forums in order to
ensure that efforts at harmonization of asylum policies within the European
Community were based on internationally accepted humanitarian standards and
principles.

Consideration by the General Assembly

By its resolution 43/117 of 8 December 1988,!'* adopted on the recommen-
dation of the Third Committee,'* the General Assembly strongly reaffirmed the
fundamental nature of the function of the United Nations High Commissioner
for Refugees to provide international protection and the need for Governments
to cooperate fully with his Office in order to facilitate the effective exercise of
this function, in particular, by acceding to and implementing the relevant inter-
national and regional refugee instruments and by scrupulously observing the
principles of asylum and non-refoulement; and condemned all violations of the
rights and safety of refugees and asylum-seekers, in particular, those perpe-
trated by military or armed attacks against refugee camps and settlements and
other forms of violence. The Assembly further noted the close connection be-
tween the problems of refugees and of stateless persons and invited States ac-
tively to explore and promote measures favourable to stateless persons in accor-
dance with international law; recognized the importance of fair and expeditious
procedures for determining refugee status and/or granting asylum in order, inter
alia, to protect refugees and asylum-seekers from unjustified or unduly pro-
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longed detention or stay in camps, and urged States to establish such proce-
dures; and also recognized the importance of achieving durable solutions to
refugee problems and, in particular, the need to address in this process the root
causes of refugee movements in order to avert new flows of refugees, taking
into account the report of the Group of Governmental Experts on International
Cooperation to Avert New Flows of Refugees,'" and to facilitate the solution of
existing problems. The Assembly further recognized with appreciation the work
done by the High Commissioner to put into practice the concept of develop-
ment-oriented assistance to refugees and returnees, as initiated at the Second
International Conference on Assistance to Refugees in Africa''® and reaffirmed
in the Oslo Declaration and Plan of Action adopted by the International Confer-
ence on the Plight of Refugees, Returnees and Displaced Persons in Southern
Africa,"” urged the High Commissioner to continue that process, wherever ap-
propriate, in full cooperation with appropriate international agencies, and fur-
ther urged Governments to support those efforts; and welcomed the various
initiatives undertaken by the High Commissioner in regard to the promotion
and dissemination of the principles of refugee law and protection and called
upon his Office, in cooperation with Governments, to intensify its activities in
this area, bearing in mind the need, in particular, to develop practical applica-
tions of refugee law and principles and to continue to organize training courses
for governmental and other officials involved in refugee activities.

(j)  Human rights questions
(1) Status and implementation of international instruments

(i) International Covenants on Human Rights

In 1988, one State became a party to the International Covenant on Eco-
nomic, Social and Cultural Rights (1966),'® bringing the total number of States
parties to 90; no State became a party to the International Covenant on Civil and
Political Rights (1966),' letting stand the total number of States parties at 85;
and three more States became parties to the Optional Protocol to the Interna-
tional Covenant on Civil and Political Rights (1966),'® bringing the total to 43.

The General Assembly, by its resolution 43/114 of 8 December 1988,'*!
adopted on the recommendation of the Third Committee,'?* took note with ap-
preciation of the report of the Human Rights Committee on its thirty-first, thirty-
second and thirty-third sessions.'?

(i1) Convention on the Elimination of All Forms of Discrimination against
Women (1979)"%*

In 1988, one State became a party to the Convention, bringing the total
number of States parties to 93.

The General Assembly, by its resolution 43/100 of 8 December 1988,
adopted on the recommendation of the Third Committee,'* took note with con-
cern of the declining rate of ratification of or accession to the Convention; also
took note of the report of the Secretary-General on the status of the Conven-
tion;'”” and emphasized the importance of the strictest compliance by States
parties with their obligations under the Convention.
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(iii) International Convention on the Elimination of All Forms of Racial Dis-
crimination (1966)'%

In 1988, three more States became parties to the Convention, bringing the
total to 125.

By its resolution 43/95 of 8 December 1988,'%° adopted on the recommen-
dation of the Third Committee,'* the General Assembly took note of the report
of the Secretary-General on the status of the Convention.'!

(iv) International Convention on the Suppression and Punishment of the Crime
of Apartheid (1973 )'%

In 1988, two States became parties to the Convention, bringing the total
number of States parties to 65.

The General Assembly, by its resolution 43/97 of 8 December 1988,'3
adopted on the recommendation of the Third Committee,'** took note of the
report of the Secretary-General on the status of the Convention;'* appealed once
again to those States which had not yet done so to ratify or to accede to the
Convention without further delay, in particular, those States which had jurisdic-
tion over transnational corporations operating in South Africa and Namibia and
without whose cooperation such operations could not be halted; and drew the
attention of all States to the opinion expressed by the Group of Three in its
report that transnational corporations operating in South Africa and Namibia
must be considered accomplices in the crime of apartheid in accordance with
article III(b) of the Convention.

(v) Convention on the Prevention and Punishment of the Crime of Genocide
(1948)1%°

In 1988, two more States became parties to the Convention, bringing the
total to 98.

By its resolution 43/138 of 8 December 1988,"*” adopted on the recom-
mendation of the Third Committee,'? the General Assembly took note of the
report of the Secretary-General.'*

(vi) Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (1984 )%

In 1988, ten more States became parties to the Convention, bringing the
total number of States parties to 37.

The General Assembly, by its resolution 43/132 of 8 December 1988,
adopted on the recommendation of the Third Committee,'** took note with ap-
preciation of the report of the Secretary-General on the status of the Conven-
tion.'*#

(2) Reporting obligations of States parties to international
instruments on Human Rights and effective functioning of bodies
established pursuant to such instruments

By its resolution 43/115 of 8 December 1988,'** adopted on the recommen-
dation of the Third Committee,'** the General Assembly, taking note of the con-
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clusions and recommendations of the meeting of persons chairing the Human
Rights treaty bodies, held at Geneva from 10 to 14 October 1988,'*6 once again
urged States parties to international instruments on human rights with reports
overdue to make every effort to present their reports as soon as possible and to
take advantage of opportunities whereby such reports could be consolidated;
and requested the Secretary-General to consider, as a matter of priority, the fi-
nalization of the detailed reporting manual to assist States parties in the fulfill-
ment of their reporting obligations and to allow each of the treaty bodies the
opportunity to comment on the draft manual.

(3) Question of a convention on the rights of the child

The General Assembly, by its resolution 43/112 of 8 December 1988,
adopted on the recommendation of the Third Committee,'*® requested the Com-
mission on Human Rights to give the highest priority to the draft convention on
the rights of the child and to make every effort at its session in 1989 to complete
it and to submit it, through the Economic Social Council, to the General Assem-
bly at the forty-fourth session.

(4) Measures to improve the situation and ensure the human rights
and dignity of all migrant workers

The General Assembly, by its resolution 43/146 of 8 December 1988,
adopted on the recommendation of the Third Committee,'” took note with satis-
faction of the two most recent reports of the Working Group on the Drafting of
an International Convention on the Protection of the Rights of All Migrant Work-
ers and Their Families'*' and, in particular, of the progress made by the Working
Group on the drafting, in second reading, of the draft convention.

(5) Human rights and scientific and technological developments:
the right to life

By its resolution 43/111 of 8 December 1988,'*> adopted on the recommen-
dation of the Third Committee,'> the General Assembly reaffirmed that all people
have an inherent right to life; and called upon all States, appropriate United
Nations bodies, the specialized agencies and intergovernmental and non-gov-
ernmental organizations concerned to take the necessary measures to ensure
that the results of scientific and technological progress, the material and intel-
lectual potential of mankind, are used for the benefit of mankind and for pro-
moting and encouraging universal respect for human rights and fundamental
freedoms.

(6) Human rights and scientific and technological developments

The General Assembly, by its resolution 43/110 of 8 December 1988,'>*
adopted on the recommendation of the Third Committee,'> stressed the impor-
tance of the implementation by all States of the provisions and principles con-
tained in the Declaration on the Use of Scientific and Technological Progress in
the Interests of Peace and for the Benefit of Mankind,'*® in order to promote
human rights and fundamental freedoms; called upon all States to make every
effort to use the achievements of science and technology in order to promote
peaceful social, economic and cultural development and progress and to put an
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end to the use of those achievements for military purposes; and also called upon
States to take all necessary measures to place all the achievements of science
and technology at the service of mankind and to ensure that they did not lead to
the degradation of the natural environment.

(7)  Universal realization of the right of peoples to self-determination

The General Assembly, by its resolution 43/105 of 8 December 1988,'’
adopted on the recommendation of the Third Committee,'® reaffirmed that the
universal realization of the right of all peoples, including those under colonial,
foreign and alien domination, to self-determination was a fundamental condi-
tion for effective guarantee and observance of human rights and for the preser-
vation and promotion of such rights; and requested the Commission on Human
Rights to continue to give special attention to the violation of human rights,
especially the right to self-determination, resulting from foreign military inter-
vention, aggression or occupation.

(8) Right to development

By its resolution 43/127 of 8 December 1988, adopted on the recom-
mendation of the Third Committee,' the General Assembly having considered
the report of the Working Group of Governmental Experts on the Right of De-
velopment,'®! and all other relevant documents submitted to it at its forty-third
session, endorsed the agreement reached by the Commission that future work
on the question of the right to development should proceed step by step and in
stages; and called upon the Working Group, at its twelfth session, to study the
analytical compilation to be prepared by the Secretary-General of all replies
received in response to Commission resolution 1988/26, if necessary together
with the individual replies themselves, and to submit to the Commission at its
forty-fifth session its final recommendations on those proposals which would
best contribute to the further enhancement and implementation of the Declara-
tion on the Right to Development'®? at the individual, national and international
levels, and especially on the views of the Secretary-General and of Govern-
ments on the means of establishing an evaluation system on the implementation
and further enhancement of the Declaration.

(9) The impact of property on the enjoyment of human rights and
Sfundamental freedoms

By its resolution 43/124 of 8 December 1988,'®* adopted on the recom-
mendation of the Third Committee,'® the General Assembly took note of the
report of the Secretary-General;'® and called upon States to ensure that their
national legislation with regard to all forms of property shall preclude any im-
pairment of the enjoyment of human rights and fundamental freedoms, without
prejudice to their right freely to choose and develop their political, social, eco-
nomic and cultural systems.

(10) Human rights in the administration of justice

The General Assembly, by its resolution 43/153 of 8 December 1988,'6
adopted on the recommendation of the Third Committee,'®” reaffirmed the im-
portance of the full implementation of United Nations norms and standards on
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human rights in the administration of justice; urged Member States to develop
strategies for the practical implementation of those standards, in particular: (a)
to adopt in national legislation and practice existing international standards re-
lating to human rights in the administration of justice, and to make them avail-
able to all persons concerned, (b) to design realistic and effective mechanisms
for the full implementation of those standards and to provide the necessary ad-
ministrative and judicial structures for their continuous monitoring, (c) to de-
vise measures to promote the observance of those standards, as well as public
awareness about their important role, in particular, through their widespread
dissemination and through educational and promotional activities, (d) to include,
where appropriate, references to the implementation of those standards in their
reports under the various international human rights instruments, and to increase,
as far as possible, their support to technical cooperation and advisory services at
all levels for the more effective implementation of those standards, either di-
rectly or through international funding agencies such as the United Nations
Development Programme, when developing countries include specific projects
in their country programmes.

(11)  International cooperation in solving international problems of a
social, cultural or humanitarian character, and in promoting and
encouraging universal respect for, and observance of, human rights
and fundamental freedoms

The General Assembly, by its resolution 43/155 of 8 December 1988,'6%
adopted on the recommendation of the Third Committee,'? called upon Mem-
ber States to implement fully the universally recognized standards for the pro-
tection and promotion of human rights enshrined, in particular, in the Charter of
the United Nations, the Universal Declaration of Human Rights,'” the Interna-
tional Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights and other relevant international instru-
ments; urged all States to cooperate fully with the relevant bodies of the United
Nations system as well as other intergovernmental forums dealing with the pro-
tection and promotion of human rights and fundamental freedoms in any part of
the world; and considered that a world public information campaign on human
rights would contribute to the promotion and improvement of understanding of
human rights.

(12)  Regional arrangements for the promotion
and protection of human rights

The General Assembly, by its resolution 43/152 of 8 December 1988,'"!
adopted on the recommendation of the Third Committee,'”* took note of the
report of the Secretary-General;'” noted with interest that various contacts be-
tween regional bodies and commissions and the United Nations have continued
to be pursued and strengthened through advisory services and technical assis-
tance activities, particularly, those relating to the organization of regional and
subregional training courses in the field of human rights; and requested the Sec-
retary-General to continue to consider the possibility of encouraging those de-
velopments; and invited States in areas where regional arrangements in the field
of human rights did not yet exist to consider concluding agreements with a view
to the establishment within their respective regions of suitable regional machin-
ery for the promotion and protection of human rights.
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(13) Alternative approaches and ways and means within the United Na-
tions system for improving the effective enjoyment of human rights
and fundamental freedoms

There were two resolutions addressing this issue: 43/125'* and 43/126,'"
both dated 8 December 1988 and adopted on the recommendations of the Third
Committee.'”® In resolution 43/126, the General Assembly stressed that the achieve-
ment of the right to development required a concerted international and national
effort to eliminate economic deprivation, hunger and disease in all parts of the
world without discrimination, in accordance with the Declaration and the
Programme of Action on the Establishment of a New International Economic
Order,"” the International Development Strategy for the Third United Nations
Development Decade!” and the Charter of Economic Rights and Duties of States.!”

(k) Implementation of the International Plan of Action on Aging
and related activities

The General Assembly, by its resolution 43/93 of 8 December 1988,'%
adopted on the recommendation of the Third Committee,'®! recalling its resolu-
tion 37/51 of 3 December 1982, by which it endorsed the International Plan of
Action on Aging, adopted by consensus by the World Assembly on Aging,'s?
took note of the report of the Secretary-General on the question of aging;'®?
expressed its satisfaction that the International Institute on Aging had been es-
tablished in Malta in cooperation with the United Nations and was officially
inaugurated by the Secretary-General on 15 April 1988; stressed the imperative
need to increase the impetus of the implementation of the Plan of Action at
national, regional and international levels, and appealed for resources to be pro-
vided commensurate with the requirements; urged the Secretary-General, in
compliance with the views of Member States as reflected in his report, to main-
tain and strengthen the existing programmes on aging and to strengthen the
United Nations system-wide coordination of policies and programmes on ag-
ing, with the Centre for Social Development and Humanitarian Affairs continu-
ing in its role as focal point in the United Nations system for activities relating
to aging; and requested the Commission on the Status of Women to pay particu-
lar attention to the specific problems faced by elderly women and to the dis-
crimination suffered by those women because of their sex and age.

(1) Question of youth

By its resolution 43/94 of 8 December 1988,'** adopted on the recommen-
dation of the Third Committee,'® the General Assembly requested the Secre-
tary-General to promote and monitor intensively, by using the Centre for Social
Development and Humanitarian Affairs of the Secretariat as a focal point, the
inclusion of youth-related projects and activities in the programmes of the United
Nations bodies and of the specialized agencies, specifically, on such themes as
communication, health, housing, culture, youth employment and education; and
called upon Member States, United Nations bodies, the specialized agencies
and other governmental and intergovernmental organizations to implement fully
the guidelines relating to the channels of communication adopted by the Gen-
eral Assembly in its resolutions 32/135 of 16 December 1977 and 36/17 of 9
December 1981, not only in general terms but also by concrete measures that
take into account the issues of importance to young people.
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(m) New International Humanitarian Order

The General Assembly, by its resolution 43/129 of 8 December 19885
adopted on the recommendation of the Third Committee,'® taking note of the
report of the Secretary-General,'® and convinced of the need for an active follow-
up to the recommendations and suggestions made by the Independent Commis-
sion and of the importance of the role being played in this regard by the Indepen-
dent Bureau for Humanitarian Issues set up for that purpose, decided to review at
its forty-fifth session the question of a new international humanitarian order.

4. LAW OF THE SEA

Status of the United Nations Convention on the Law of the Sea (1982)'%

As of 31 December 1988, there were 158 signatories to the Convention,
and 37 States and the United Nations Council for Namibia had ratified the Con-
vention.

Preparatory Commission for the International Seabed Authority and for the
International Tribunal for the Law of the Sea'”

The Preparatory Commission met twice during 1988. It held its sixth ses-
sion at Kingston, Jamaica, from 14 March to 8 April, and a meeting in New
York from 15 August to 2 September.

At its sixth session, the Preparatory Commission focused its attention on
the obligations of the pioneer investors and the certifying States of the Interna-
tional Seabed Authority (India, France, Japan and the USSR were registered in
1987), establishing an informal consultative group to deal with the obligations
that flowed from registration under resolution II of the Third United Nations
Conference on the Law of the Sea.

The plenary of the Commission completed consideration of the draft rules
of procedure of the Legal and Technical Commission and of the Economic Plan-
ning Commission, and provisionally approved all of them with a few excep-
tions. Moreover, the four Special Commissions continued their work in their
respective substantive areas, i.e., studies on the problems encountered by the
developing land-based producer States likely to be most seriously affected by
seabed mineral production; establishment of the Enterprise, the operational arm
of the Authority; draft regulations on the transfer of technology; preparation of
recommendations regarding arrangements for the establishment of the Interna-
tional Tribunal for the Law of the Sea.

Regarding the International Tribunal for the Law of the Sea, the delegation
of the Federal Republic of Germany communicated to the Special Representa-
tive of the Secretary-General for the Law of the Sea its intention to hold an
international architectural competition for the construction and design of the
building to house the International Tribunal in Hamburg.
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The report of the Secretary-General further provided in its part two an over-
view of the activities of the United Nations Office for Ocean Affairs and the
Law of the Sea, which, inter alia, served as the secretariat for the Preparatory
Commission for the International Seabed Authority and for the International
Tribunal for the Law of the Sea.

Consideration by the General Assembly

By its resolution 43/18 of 1 November 1988,"! adopted without reference
to a Main Committee,'*? the General Assembly called upon all States that had
not done so to consider ratifying or acceding to the Convention at the earliest
possible date to allow the effective entry into force of the new legal regime for
the uses of the sea and its resources; further called upon States to observe the
provisions of the Convention when enacting their national legislation; also called
upon States to desist from taking actions which undermined the Convention or
defeated its object and purpose; and noted the progress being made by the Pre-
paratory Commission for the International Seabed Authority and for the Inter-
national Tribunal for the Law of the Sea in all areas of its work.

5. INTERNATIONAL COURT OF JUSTICE'? 1

Cases before the Court'*

A. ContENTIOUS CASES BEFORE THE FULL COURT

(1) Military and Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of America)'®

After having ascertained the views of the Government of Nicaragua and
having afforded the Government of the United States of America an opportunity
of stating its views, the Court, by an Order of 18 November 1987 (I.C.J. Reports
1987, p. 188), fixed time limits for written proceedings on the question of the
form and amount of reparation to be made in the case, namely, 29 March 1988
for a Memorial of Nicaragua and 29 July 1988 for a Counter-Memorial of the
United States.

The Memorial of the Republic of Nicaragua was duly filed on 29 March
1988. The United States of America did not file a Counter-Memorial within the
prescribed time limit.

(i) Border and Transborder Armed Actions (Nicaragua v. Honduras)"’

On 21 March 1988 Nicaragua filed a request for the indication of interim
measures of protection. By a letter of 31 March 1988, however, Nicaragua with-
drew its request. The President of the Court, on that same day, made an Order
recording the withdrawal (I.C.J. Reports 1988, p. 9).
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At the request of Honduras, and with the agreement of Nicaragua, 6 June
1988 was fixed for the opening of the oral proceedings on the issues of jurisdic-
tion and admissibility. At six public sittings, held between 6 and 15 June 1988,
statements were made on behalf of Honduras and of Nicaragua.

At a public sitting held on 20 December 1988 the Court delivered a Judg-
ment on its jurisdiction and the admissibility of the Application (I.C.J. Reports
1988, p. 69). An analysis of the Judgment is given below, followed by the text of
the operative clause.

Proceedings and submissions of the Parties (paras. 1-15)

The Court began by recapitulating the various stages in the proceedings,
recalling that the case concerned a dispute between Nicaragua and Honduras
regarding the alleged activities of armed bands, said to be operating from Hon-
duras, on the border between Honduras and Nicaragua and in Nicaraguan terri-
tory. At the suggestion of Honduras, agreed to by Nicaragua, the current phase
of the proceedings was devoted, in accordance with an Order made by the Court
on 22 October 1986, solely to the issues of the jurisdiction of the Court and the
admissibility of the Application.

Burden of proof (para. 16)

1. The question of the jurisdiction of the Court to entertain the dispute
(paras. 17-48)

A.  The two titles of jurisdiction relied on (paras. 17-27)

Nicaragua referred, as the basis of the jurisdiction of the Court, to “the
provisions of article XXXI of the Pact of Bogota and to the Declarations
made by the Republic of Nicaragua and by the Republic of Honduras
respectively, accepting the jurisdiction of the Court as provided for in
Article 36, paragraphs 1 and 2, respectively of the Statute”.

Article XXXI of the Pact of Bogota provides as follows:

“In conformity with Article 36, paragraph 2, of the Statute of the Interna-
tional Court of Justice, the High Contracting Parties declare that they
recognize, in relation to any other American State, the jurisdiction of the
Court as compulsory ipso facto, without the necessity of any special agree-
ment so long as the present Treaty is in force, in all disputes of a juridical
nature that arise among them concerning:

(a) The interpretation of a treaty;
(b) Any question of international law;

(c) The existence of any fact which, if established, would constitute
the breach of an international obligation;

(d) The nature or extent of the reparation to be made for the breach
of an international obligation.”

The other basis of jurisdiction relied on by Nicaragua was constituted by
the declarations of acceptance of compulsory jurisdiction made by the Parties
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under Article 36 of the Statute of the Court. Nicaragua claimed to be entitled to
found jurisdiction on a Honduran Declaration of 20 February 1960, while Hon-
duras asserted that that Declaration had been modified by a subsequent Decla-
ration, made on 22 May 1986 and deposited with the Secretary-General of the
United Nations prior to the filing of the Application by Nicaragua.

Since in relations between the States parties to the Pact of Bogota, that
Pact is governing, the Court first examined the question whether it had jurisdic-
tion under article XXXI of the Pact.

B. The Pact of Bogotd (paras. 28-47)

Honduras maintained in its Memorial that the Pact “does not provide any
basis for the jurisdiction of the ... Court” and put forward two series of argu-
ments in support of that statement.

(1) Article XXXI of the Pact of Bogotd (paras. 29-41)

First, its interpretation of article XXXI of the Pact was that, for a State
party to the Pact which has made a declaration under Article 36, paragraph 2, of
the Statute, the extent of the jurisdiction of the Court under article XXXI of the
Pact was determined by that declaration, and by any reservations appended to it.
It also maintained that any modification or withdrawal of such a declaration
which was valid under Article 36, paragraph 2, of the Statute was equally effec-
tive under article XXXI of the Pact. Honduras had, however, given two succes-
sive interpretations of Article XXXI, claiming initially that to afford jurisdic-
tion it must be supplemented by a declaration of acceptance of compulsory ju-
risdiction and subsequently that it could be so supplemented but need not be.

The Court considered that the first interpretation advanced by Honduras —
that article XXXI must be supplemented by a declaration — was incompatible
with the actual terms of the article. As regards the second Honduran interpreta-
tion, the Court noted the two readings of article XXXI proposed by the Parties:
as a treaty provision conferring jurisdiction in accordance with Article 36, para-
graph 1, of the Statute or as a collective declaration of acceptance of compul-
sory jurisdiction under paragraph 2 of that Article. Even on the latter interpreta-
tion, however, the declaration, having been incorporated into the Pact of Bogota,
could only be modified in accordance with the rules provided for in the Pact
itself. However, article XXXI nowhere envisaged that the undertaking entered
into by the parties to the Pact might be amended by means of a unilateral decla-
ration made subsequently under the Statute, and the reference to Article 36,
paragraph 2, of the Statute was insufficient in itself to have that effect.

The fact that the Pact defined with precision the obligations of the parties
lent particular significance to the absence of any indication of that kind. The
commitment in article XXXI applied ratione materiae to the disputes enumer-
ated in that text; it related ratione personae to the American States parties to the
Pact; it remained valid ratione temporis for as long as that instrument itself
remained in force between those States. Moreover, some provisions of the Treaty
(arts. V, VI and VII) restricted the scope of the parties’ commitment. The com-
mitment in article XXXI could only be limited by means of reservations to the
Pact itself, under article LV thereof. It was an autonomous commitment, inde-
pendent of any other which the parties might have undertaken or might under-
take by depositing with the United Nations Secretary-General a declaration of
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acceptance of compulsory jurisdiction under Article 36, paragraphs 2 and 4, of
the Statute.

Further confirmation of the Court’s reading of article XXXI was to be found
in the travaux préparatoires of the Bogota Conference. The text which was to
become article XXXI was discussed at the meeting of Committee III of the
Conference held on 27 April 1948. It was there accepted that, in their relations
with the other parties to the Pact, States which wished to maintain reservations
included in a declaration of acceptance of compulsory jurisdiction would have
to reformulate them as reservations to the Pact. That solution was not contested
in the plenary session, and article XXXI was adopted by the Conference with-
out any amendments on the point. That interpretation, moreover, corresponded
to the practice of the parties to the Pact since 1948. They had not, at any time,
linked together article XXXI and the declarations of acceptance of compulsory
jurisdiction made under Article 36, paragraphs 2 and 4, of the Statute.

Under these circumstances, the Court had to conclude that the commit-
ment in article XXXI of the Pact was independent of such declarations of accep-
tance of compulsory jurisdiction as might have been made under Article 36,
paragraph 2, of the Statute. The Honduran argument as to the effect of the reser-
vation to its 1986 Declaration on its commitment under article XXXI of the Pact
therefore could not be accepted.

(i) Article XXXII of the Pact of Bogotd (paras. 42-47)

The second objection of Honduras to jurisdiction was based on article XXXII
of the Pact of Bogotd, which reads as follows:

“When the conciliation procedure previously established in the present
Treaty or by agreement of the parties does not lead to a solution, and the
said parties have not agreed upon an arbitral procedure, either of them
shall be entitled to have recourse to the International Court of Justice in
the manner prescribed in Article 40 of the Statute thereof. The Court shall
have compulsory jurisdiction in accordance with Article 36, paragraph 1,
of the said Statute.”

It was the contention of Honduras that articles XXXI and XXXII must be
read together. The first was said to define the extent of the Court’s jurisdiction
and the second to determine the conditions under which the Court might be
seised. According to Honduras it followed that the Court could only be seised
under article XXXI if, in accordance with article XXXII, there had been a prior
recourse to conciliation and lack of agreement to arbitrate, which was not the
situation in the present case. Nicaragua on the other hand contended that article
XXXI and article XXXII were two autonomous provisions, each of which con-
ferred jurisdiction upon the Court in the cases for which it provided.

Honduras’s interpretation of article XXXII ran counter to the terms of that
article. Article XXXII makes no reference to Article XXXI; under that text the
parties have, in general terms, an entitlement to have recourse to the Court in
cases where there has been an unsuccessful conciliation. It is, moreover, quite
clear from the Pact that the purpose of the American States in drafting it was to
reinforce their mutual commitments with regard to judicial settlement. This was
also confirmed by the travaux préparatoires of the Bogotd Conference: the
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Subcommittee which had prepared the draft took the position “that the principal
procedure for the peaceful settlement of conflicts between the American States
had to be judicial procedure before the International Court of Justice”. Honduras’s
interpretation would however imply that the commitment, at first sight firm and
unconditional, set forth in article XXXI would, in fact, be emptied of all content
if, for any reason, the dispute were not subjected to prior conciliation. Such a
solution would be clearly contrary to both the object and the purpose of the
Pact. In short, articles XX XTI and XXXII provide for two distinct ways by which
access may be had to the Court. The first relates to cases in which the Court can
be seised directly and the second to those in which the parties initially resort to
conciliation. Nicaragua was currently relying upon article XXXI, not article
XXXII.

C. Finding (para. 48)

Article XXXI of the Pact of Bogota thus conferred jurisdiction upon the
Court to entertain the dispute submitted to it. For that reason, the Court did not
need to consider whether it might have jurisdiction by virtue of the declarations
of acceptance of compulsory jurisdiction by Nicaragua and Honduras referred
to above.

II.  The question of the admissibility of Nicaragua’s
Application (paras. 49-95)

Four objections had been raised by Honduras to the admissibility of the
Nicaraguan Application, two of which were general in nature and the remaining
two presented on the basis of the Pact of Bogotd.

The first ground of inadmissibility (paras. 51-54) put forward was that the
Application “is a politically-inspired, artificial request which the Court should
not entertain consistently with its judicial character”. As regards the alleged
political inspiration of the proceedings the Court observed that it could not con-
cern itself with the political motivation which might lead a State at a particular
time, or in particular circumstances, to choose judicial settlement. As to
Honduras’s view that the overall result of Nicaragua’s action was “an artificial
and arbitrary dividing up of the general conflict existing in Central America”,
the Court recalled that, while there was no doubt that the issues of which the
Court had been seised might be regarded as part of a wider regional problem,
“no provision of the Statute or Rules contemplates that the Court should decline
to take cognizance of one aspect of a dispute merely because that dispute has
other aspects, however important”, as the Court observed in the case concern-
ing United States Diplomatic and Consular Staff in Tehran (1.C.J. Reports 1980,
p. 19, para. 36).

The second ground of inadmissibility (paras. 55-56) put forward by Hon-
duras was that “the Application is vague and the allegations contained in it are
not properly particularized”. The Court found in this respect that the Nicara-
guan Application in the present case met the requirements of the Statute and
Rules of Court that an Application indicate “the subject of the dispute”, specify
“the precise nature of the claim” and in support thereof give no more than “a
succinct statement of the facts and grounds on which the claim is based”.

Accordingly none of these objections of a general nature to admissibility
could be accepted.
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The third ground of inadmissibility (paras. 59-76) put forward by Hondu-
ras was based upon article II of the Pact of Bogota which reads:

“The High Contracting Parties recognize the obligation to settle inter-
national controversies by regional pacific procedures before referring them
to the Security Council of the United Nations.

Consequently, in the event that a controversy arises between two or
more signatory States which, in the opinion of the parties [in the French
text “de I’avis de I’'une des parties”], cannot be settled by direct negotia-
tions through the usual diplomatic channels, the parties bind themselves
to use the procedures established in the present Treaty, in the manner and
under the conditions provided for in the following articles, or, alterna-
tively, such special procedures as, in their opinion, will permit them to
arrive at a solution.”

The submission of Honduras on the application of article II was as follows:

“Nicaragua has failed to show that, in the opinion of the Parties, the
dispute cannot be settled by direct negotiations, and thus Nicaragua fails
to satisfy an essential precondition to the use of the procedures estab-
lished by the Pact of Bogotd, which include reference of disputes to the
International Court of Justice.”

The contention of Honduras was that the precondition to recourse to the
procedures established by the Pact was not merely that both parties should hold
the opinion that the dispute could not be settled by negotiation, but that they
should have “manifested” that opinion.

The Court noted a discrepancy between the four texts (English, French,
Portuguese and Spanish) of article II of the Pact, the reference in the French text
being to the opinion of one of the parties. The Court proceeded on the hypoth-
esis that the stricter interpretation should be used, i.e., that it would be neces-
sary to consider whether the “opinion” of both Parties was that it was not pos-
sible to settle the dispute by negotiation. For this purpose the Court did not
consider that it was bound by the mere assertion of the one Party or the other
that its opinion was to a particular effect: it should, in the exercise of its judicial
function, be free to make its own determination of that question on the basis of
such evidence as was available to it.

The critical date for determining the admissibility of an application was
the date on which it was filed (cf. South West Africa, Preliminary Objections,
1.C.J. Reports 1962, p. 344), and in this case was thus 28 July 1986.

To ascertain the opinion of the Parties, the Court was bound to analyse the
sequence of events in their diplomatic relations; it first found that in 1981 and
1982 the Parties had engaged in bilateral exchanges at various levels including
that of the Heads of States. Broadly speaking, Nicaragua sought a bilateral under-
standing while Honduras increasingly emphasized the regional dimension of the
problem and held out for the multilateral approach, eventually producing a plan of
internationalization which led to abortive Nicaraguan counter-proposals. The Court
then examined the development of what has become known as the Contadora
process; it noted that a draft of a “Contadora Act for Peace and Co-operation in
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Central America” was presented by the Contadora Group to the Central American
States on 12 and 13 September 1985. None of the Central American States fully
accepted the draft, but negotiations continued, to break down in June 1986.

The Court had to ascertain the nature of the procedure followed, and ascer-
tain whether the negotiations in the context of the Contadora process could be
regarded as direct negotiations through the usual diplomatic channels within the
meaning of article II of the Pact. While there were extensive consultations and
negotiations between 1983 and 1986, in different forms, both among the Cen-
tral American States themselves and between those States and those belonging
to the Contadora Group, these were organized and carried on within the context
of mediation to which they were subordinate. At this time, the Contadora pro-
cess was primarily a mediation, in which third States, on their own initiative,
endeavoured to bring together the viewpoints of the States concerned by mak-
ing specific proposals to them. That process therefore, which Honduras had
accepted, was as a result of the presence and action of third States, markedly
different from a “direct negotiation through the usual diplomatic channels”. It
thus did not fall within the relevant provisions of article II of the Pact of Bogota.
Furthermore, no other negotiation which would meet the conditions laid down
in the text was contemplated on 28 July 1986, the date of filing of the Nicara-
guan Application. Consequently Honduras could not plausibly maintain at that
date that the dispute between itself and Nicaragua, as defined in the Nicaraguan
Application, was at that time capable of being settled by direct negotiation through
the usual diplomatic channels.

The Court therefore considered that the provisions of article II of the Pact
of Bogotd relied on by Honduras did not constitute a bar to the admissibility of
Nicaragua’s Application.

The fourth ground of inadmissibility (paras. 77-94) put forward by Hondu-
ras was that:

“Having accepted the Contadora process as a ‘special procedure’ within
the meaning of article II of the Pact of Bogotd, Nicaragua is precluded
both by article IV of the Pact and by elementary considerations of good
faith from commencing any other procedure for pacific settlement until
such time as the Contadora process has been concluded; and that time has
not arrived.”

Article IV of the Pact of Bogotd, upon which Honduras relied, reads as
follows:

“Once any pacific procedure has been initiated, whether by agree-
ment between the parties or in fulfillment of the present Treaty or a previ-
ous pact, no other procedure may be commenced until that procedure is
concluded.”

It was common ground between the Parties that the proceedings before the
Court were a “pacific procedure” as contemplated by the Pact of Bogota, and
that therefore if any other “pacific procedure” under the Pact had been initiated
and not concluded, the proceedings were instituted contrary to article IV and
should therefore be found inadmissible. The disagreement between the Parties
was whether the Contadora process was or was not a procedure contemplated
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by article I'V.

It was clear that the question whether or not the Contadora process could
be regarded as a “special procedure” or a “pacific procedure” within the mean-
ing of articles II and IV of the Pact would not have to be determined if such a
procedure had had to be regarded as “concluded” by 28 July 1988, the date of
filing of the Nicaraguan Application.

For the purpose of article IV of the Pact, no formal act was necessary be-
fore a pacific procedure could be said to be “concluded”. The procedure in ques-
tion did not have to have failed definitively before a new procedure could be
commenced. It was sufficient if, at the date on which a new procedure was
commenced, the initial procedure had come to a standstill in such circumstances
that there appeared to be no prospect of its being continued or resumed.

In order to decide that issue, the Court resumed its survey of the Contadora
process. It considered that from that survey it was clear that the Contadora pro-
cess was at a standstill at the date on which Nicaragua filed its Application. That
situation continued until the presentation in February 1987 of the Arias Plan and
the adoption by the five Central American States of the Esquipulas II Accord,
which, in August 1987, set in train the procedure frequently referred to as the
Contadora-Esquipulas II process.

The question therefore arose whether this latter procedure should be re-
garded as having ensured the continuation of the Contadora process without
interruption, or whether on 28 July 1986 that process should have been regarded
as having “concluded” for the purposes of article IV of the Pact of Bogotd, and
a process of a different nature as having got under way thereafter. That question
was of crucial importance, since on the latter hypothesis, whatever might have
been the nature of the initial Contadora process with regard to article IV, that
article would not have constituted a bar to the commencement of a procedure
before the Court on that date.

After having noted the views expressed by the Parties as to the continuity
of the Contadora process, which however could not be seen as a concordance of
views as to the interpretation of the term “concluded”, the Court found that the
Contadora process, as it operated in the first phase, was different from the
Contadora-Esquipulas II process initiated in the second phase. The two differed
with regard both to their object and to their nature. The Contadora process ini-
tially constituted a mediation in which the Contadora Group and Support Group
played a decisive part. In the Contadora-Esquipulas II process, on the other
hand, the Contadora Group of States played a fundamentally different role. The
five countries of Central America set up an independent mechanism of multilat-
eral negotiation, in which the role of the Contadora Group was confined to the
tasks laid down in the Equipulas II Declaration, and had effectively shrunk still
further subsequently. Moreover, it was during a gap of several months between
the end of the initial Contadora process and the beginning of the Contadora-
Esquipulas II process that Nicaragua had filed its Application.

The Court concluded that the procedures employed in the Contadora pro-
cess up to 28 July 1986, the date of filing of the Nicaraguan Application, had
been “concluded”, within the meaning of article IV of the Pact of Bogotd, at that
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date. That being so, the submissions of Honduras based on article IV of the Pact
had to be rejected, and it was unnecessary for the Court to determine whether
the Contadora process was a “special procedure” or a “pacific procedure” for
the purpose of articles II and IV of the Pact and whether that procedure had the
same object as the one in progress before the Court.

The Court had also to deal with the contention, made in the fourth submis-
sion of Honduras on the admissibility of the Application, that Nicaragua was
precluded also “by elementary considerations of good faith” from commencing
any other procedure for pacific settlement until such time as the Contadora pro-
cess had been concluded. In this respect, the Court considered that the events of
June/July 1986 constituted a “conclusion” of the initial procedure both for pur-
poses of article IV of the Pact and in relation to any other obligation to exhaust
that procedure which might have existed independently of the Pact.

In conclusion the Court noted, by reference in particular to the terms of the
Preamble to successive drafts of the Contadora Act, that the Contadora Group
did not claim any exclusive role for the process it set in train.

Operative clause (para. 99)

“THE COURT,
(1) Unanimously,

Finds that it has jurisdiction under article XXXI of the Pact of Bogotd to
entertain the Application filed by the Government of the Republic of
Nicaragua on 28 July 1986;

(2) Unanimously,

Finds that the Application of Nicaragua is admissible.”
* % %

Judge Lachs appended a declaration to the Judgment (/.C.J. Reports 1988,
p- 108). Separate opinions were appended to the Judgment by Judges Oda (ibid.,
pp. 109-125), Schwebel (ibid., pp. 126-132) and Shahabuddeen (ibid., pp. 133-
156).

k ok ok

(iii) Maritime Delimitation in the Area between Greenland
and Jan Mayen'*®

On 16 August 1988, the Government of Denmark filed in the Registry of
the Court an Application instituting proceedings against Norway.

In its Application, Denmark explained that despite negotiations conducted
since 1980, it had not been possible to find an agreed solution to a dispute with
regard to the delimitation of Denmark’s and Norway’s fishing zones and conti-
nental shelf areas in the waters between the east coast of Greenland and the
Norwegian island of Jan Mayen, where there is an area of some 72,000 square
kilometers to which both Parties lay claim.
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It therefore requested the Court:

“to decide, in accordance with international law, where a single line
of delimitation shall be drawn between Denmark’s and Norway’s fishing
zones and continental shelf areas in the waters between Greenland and
Jan Mayen”.

Under the provisions of Article 31 of the Statute, Denmark appointed Mr.
P. H. Fischer as judge ad hoc.

By an Order of 14 October 1988 (I.C.J. Reports 1988, p. 66), the Court,
taking into account the views expressed by the Parties, fixed 1 August 1989 as
the time limit for the Memorial of Denmark and 15 May 1990 for the Counter-
Memorial of Norway. The Memorial was filed within the prescribed time limit.

B. ContenTIOUS CASES BEFORE CHAMBERS

(i) Land, Island and Maritime Frontier Dispute (El Salvador/Honduras)"’

On 8 May 1987 the Court made an Order whereby it acceded to the request
of the two Governments to form a special Chamber of five judges to deal with
the dispute between them (I.C.J. Reports 1987, p. 10). It declared that it had
elected Judges Shigeru Oda, José Sette-Camara and Sir Robert Jennings to form,
with the judges ad hoc chosen by the Parties, the Chamber to deal with the case.
By an Order of 27 May 1987 (I.C.J. Reports 1987, p. 15), the Court, having
consulted the Chamber, fixed 1 June 1988 as the time limit for the filing of a
Memorial by each of the Parties.

The Chamber, at a private meeting on 29 May 1987, elected Judge Sette-
Camara as its President. By an Order of the same date (I.C.J. Reports 1987, p.
176), the Chamber, taking into account the wishes of the Parties as expressed in
the Special Agreement, fixed 1 February 1989 as the time limit for the filing of
a Counter-Memorial by each of the Parties and 1 August 1989 for the filing of
the Replies.

On 9 November 1987 the inaugural public sitting of the Chamber was held,
at which the solemn declaration required by the Statute and Rules of Court was
made by Judges ad hoc Valticos and Virally (the latter is now deceased, see p.
14).

Each of the Parties filed a Memorial within the time limit of 1 June 1988
fixed by the Court in its Order of 27 May 1987.

(ii)  Elettronica Sicula S.p.A. (ELSI)**

By an Order of 20 December 1988 (I.C.J. Reports 1988, p. 158), the Court
declared that at an election held the same day Judge Ruda was elected a Mem-
ber of the Chamber to fill the vacancy left by the death of Judge Nagendra
Singh. In accordance with Article 18, paragraph 2, of the Rules of Court, Presi-
dent Ruda became President of the Chamber.
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6. INTERNATIONAL LAW COMMISSION>""

FORTIETH SESSION OF THE COMMISSION>??

The International Law Commission held its fortieth session at Geneva from
9 May to 29 July 1988 and considered all of its agenda items except the item
entitled “Relations between States and international organizations (second part
of the topic)”.

On the topics of “State responsibility” and “Jurisdictional immunities of
States and their property”, the Special Rapporteurs for those topics presented
their preliminary reports®” to the Commission.

On the question of the “Status of the diplomatic courier and the diplomatic
bag not accompanied by diplomatic courier”, discussions were held on the basis
of the eighth report** submitted by the Special Rapporteur. The Commission
had completed the first reading of the draft articles on the topic at its thirty-
eighth session, and at the present session discussed the proposals made by the
Special Rapporteur for the second reading.

For the topic “Draft Code of Crimes against the Peace and Security of
Mankind”, a draft of which was first formulated in 1954, discussions were held
on the basis of the sixth report*”® submitted by its Special Rapporteur. At the
conclusion of the discussions, the Commission provisionally adopted, on the
recommendation of the Drafting Committee: article 4 (obligation to try or ex-
tradite), article 7 (non bis in idem), article 8 (non-retroactivity), article 10 (re-
sponsibility of the superior), article 11 (official position and criminal responsi-
bility) and article 12 (aggression).

On the topic “The law of the non-navigational uses of international water-
courses”, discussions were held on the basis of the fourth report>*® submitted by
the Special Rapporteur. At the conclusion of the discussions, the Commission
referred four draft articles to the Drafting Committee, and the Commission fur-
thermore provisionally adopted, on the recommendation of the Drafting Com-
mittee, 14 draft articles on the topic, with commentaries thereto.

On the topic of “International liability for injurious consequences arising
out of acts not prohibited by international law”, discussions were held on the
basis of the fourth report®” submitted by the Special Rapporteur. The Special
Rapporteur, in introducing his report, pointed out that the general debate was
completed and that it was time to concentrate on specific articles. At the conclu-
sion of the discussions, articles 1 to 10 were referred to the Drafting Committee.

Consideration by the General Assembly

At its forty-third session, the General Assembly had before it the report of
the International Law Commission on the work of its fortieth session.?”® By its
resolution 43/169 of 9 December 1988,>” adopted on the recommendation of
the Sixth Committee,”' the General Assembly took note of the report and rec-
ommended that the International Law Commission should continue its work on
the topics in its current programme. The Assembly also decided that the Sixth
Committee, in structuring its debate on the report of the International Law Com-
mission at its forty-fourth session of the General Assembly, should bear in mind
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the possibility of reserving time for informal exchanges of views on matters
relating to the Commission; and urged Governments and, as appropriate, inter-
national organizations to respond in writing as fully and expeditiously as pos-
sible to the requests of the Commission for comments, observations and replies
to questionnaires and for materials on topics in its programme of work. Further-
more, the General Assembly, by its resolution 43/164 also of 9 December 1988,>!!
adopted on the recommendation of the Sixth Committee,*'? invited the Interna-
tional Law Commission to continue its work on the elaboration of the draft
Code of Crimes against the Peace and Security of Mankind including the elabo-
ration of a list of crimes, taking into account the progress made at its fortieth
session, as well as the views expressed during the forty-third session of the
General Assembly; and noted the approach currently envisaged by the Commis-
sion in dealing with the judicial authority to be assigned for the implementation
of the provisions of the draft Code, and encouraged the Commission to explore
further all possible alternatives on the question.

7. UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW?"

TWENTY-FIRST SESSION OF THE COMMISSION?'*

The United Nations Commission on International Trade Law (UNCITRAL)
held its twenty-first session at New York, from 11 to 20 April 1988.

On the issue of electronic funds transfers, the Commission had before it
the report of the Working Group on International Payments on the work of its
sixteenth session,?' at which the Working Group had undertaken the prepara-
tion of the Model Rules on electronic funds transfers. There were discussions
on whether the Model Rules should be restricted to international funds trans-
fers, and the Commission agreed that a decision to also include domestic funds
transfers should be made at a later date.

Regarding the draft Convention on International Bills of Exchange and
International Promissory Notes, the Commission considered some procedural
aspects of the implementation of General Assembly resolution 42/153 of 7 De-
cember 1987 in which the Assembly had requested the Secretary-General to
request all States to submit observations and proposals they wished to make on
the draft Convention by 30 April 1988. The Commission noted that the General
Assembly had decided to consider, at its forty-third session, the draft Conven-
tion with a view to its adoption at that session, and in the light of the fact that the
draft Convention had been prepared over a 16-year period, the view was ex-
pressed that the Commission should recommend to the General Assembly that
the project be brought to completion at its forthcoming session.

The Commission considered the report of the Secretary-General on stand-
by letters of credit and guarantees,?'® and agreed with the conclusions of the
report that a greater degree of certainty and uniformity was desirable in the
regulation of these two instruments and that future work be envisaged in two
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stages, the first relating to contractual rules or model terms and the second per-
taining to statutory law. In this regard, the Commission welcomed the work
undertaken by the International Chamber of Commerce (ICC) in preparing draft
Uniform Rules on Guarantees, and supported the suggestion that one session of
the Working Group on International Contract Practices would be devoted to a
review of the ICC draft Rules, while at the same time noting that this would be
the first time that a working group of the Commission would review a text pre-
pared by another organization. Concerning the second stage, it was agreed that
a final decision on the need for a uniform law dealing with matters that could
not effectively be regulated by agreement of the parties, such as fraud or mani-
fest abuse, should be taken at a later stage.

The Commission also had before it the report of the Working Group on
International Contract Practices on the work of its eleventh session.?'” The Com-
mission noted that the Working Group had completed its task of preparing a
draft text of uniform rules on the liability of operators of transport terminals and
that the Working Group had recommended the adoption of the uniform rules in
the form of a convention. The Commission decided to consider at its twenty-
second session, with a view to its adoption, the draft Convention on the Liabil-
ity of Operators of Transport Terminals in International Trade as prepared by
the Working Group.

Since its nineteenth session in 1986, the Commission, in the context of its
discussions on the new international economic order, had considered the topic
of countertrade. At the current session, the Commission had before it a report
entitled “Preliminary study of legal issues in international countertrade”,?'® which
contained a description of contractual approaches to countertrade and an enu-
meration of some of the more important legal issues involved in that type of
trade. After discussions, the Commission decided to prepare a legal guide on
drawing up countertrade contracts that, however, would not duplicate the work
of other organizations.

Also, at the nineteenth session, the Commission had entrusted the topic of
procurement to the Working Group on the New International Economic Order,
and the Commission noted that the Working Group would commence its work
on the topic at the Working Group’s tenth session, from 17 to 28 October 1988.

The Commission also had before it, for discussion, a note which had been
requested from the Secretariat on the future programme of work of the Com-
mission,*”” and a report of the Secretary-General that sets forth a register of
international organizations engaged in activities in the field of international trade
law.??

Consideration by the General Assembly

By its resolution 43/166 of 9 December 1988,*! adopted on the recom-
mendation of the Sixth Committee,”* the General Assembly took note of the
report of the United Nations Commission on International Trade Law on the
work of its twenty-first session; reaffirmed the importance, in particular for de-
veloping countries, of the work of the Commission concerned with training and
assistance in the field of international trade law and the desirability for it to
sponsor seminars and symposia, in particular those organized on a regional ba-
sis, to promote such training and assistance, and, in this connection, expressed
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its appreciation to Lesotho and the Preferential Trade Area of Eastern and South-
ern African States for their collaboration with the secretariat of the Commission
in organizing the seminar on international trade law held at Maseru and to the
Governments whose contributions enabled the seminar to take place; repeated
its invitation to those States which had not yet done so to consider ratifying or
acceding to the following conventions: (@) Convention on the Limitation Pe-
riod in the International Sale of Goods, of 14 June 1974;%** (b) Protocol amend-
ing the Convention on the Limitation Period in the International Sale of Goods,
of 11 April 1980;*** (¢) United Nations Convention on Contracts for the Interna-
tional Sale of Goods, of 11 April 1980;** and (d) the United Nations Conven-
tion on the Carriage of Goods by Sea, of 31 March 1978.%° The Assembly
further welcomed the decision of the Commission to collect and disseminate
court decisions and arbitral awards relating to legal texts emanating from its
work so as to further the uniformity of their application in practice. Moreover,
the General Assembly, by its resolution 43/165 also of 9 December 1988,%?
adopted on the recommendation of the Sixth Committee,”® expressed its appre-
ciation to UNCITRAL for preparing the text of the draft Convention on Interna-
tional Bills of Exchange and International Promissory Notes,”” and adopted
and opened for signature or accession the Convention contained in the annex to
the present resolution.

8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMIT-
TEE OF THE GENERAL ASSEMBLY AND BY AD HOC LEGAL
BODIESZ3() 231

(a) Report of the Committee on Relations with the Host Country

The General Assembly, by its resolution 43/172 of 9 December 1988,
adopted on the recommendation of the Sixth Committee,”* having considered
the report of the Committee on Relations with the Host Country,** endorsed the
recommendations and conclusions of the Committee contained in paragraph 81
of the report; urged the host country, the United States, to take all necessary
measures to continue to prevent criminal acts, including harassment and viola-
tions of the security of missions and the safety of their personnel or infringe-
ments of the inviolability of their property, in order to ensure the existence and
functioning of all missions; reiterated its request to the parties concerned to
follow consultations with a view to reaching solutions to the issues raised by
certain Member States concerning the size of their missions; urged the host
country, in the light of the consideration by the Committee of travel regulations
issued by the host country, to continue to honour its obligations to facilitate the
functioning of the United Nations and the missions accredited to it. Moreover,
by its resolution 43/48 of 30 November 1988, adopted on the recommenda-
tion of the Sixth Committee,> the General Assembly, having been apprised that
the Palestine Liberation Organization (PLO), in conformity with the usual prac-
tice, had requested through the Secretary-General an entry visa for Mr. Yasser
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Arafat, Chairman of the Executive Committee of the PLO, in order to partici-
pate in the forty-third session of the General Assembly; having been informed
of the decision of the host country to deny the requested visa, in violation of its
international legal obligations under the Agreement between the United Na-
tions and the United States regarding the Headquarters of the United Nations,*’
and endorsing the opinion of the Legal Counsel of the United Nations,?*® af-
firmed the right of the Palestine Liberation Organization freely to designate the
members of its delegation to participate in the sessions and the work of the
General Assembly; deplored the failure by the host country to approve the grant-
ing of the requested entry visa; considered that this decision by the Government
of the United States, the host country, constituted a violation of the international
legal obligations of the host country under the Agreement; and urged the host
country to abide scrupulously by the provisions of the Agreement and to recon-
sider and reverse its decision.

(b) Declaration on the Prevention and Removal of Disputes and Situations
Which May Threaten International Peace and Security and on the Role of
the United Nations in this Field

The General Assembly, by its resolution 43/51 of 5 December 1988,
adopted on the recommendation of the Sixth Committee,** taking note of the
report of the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization,*' which completed a draft Dec-
laration on the Prevention and Removal of Disputes and Situations Which May
Threaten International Peace and Security and on the Role of the United Na-
tions in this Field, approved the text of the Declaration, and requested the Sec-
retary-General to inform the Governments of the States Members of the United
Nations or members of specialized agencies, and the Security Council, of the
adoption of the Declaration. The text of the Declaration follows:

Declaration on the Prevention and Removal of Disputes and Situations
Which May Threaten International Peace and Security and on the
Role of the United Nations in this Field

The General Assembly,

Recognizing the important role that the United Nations and its organs can
play in the prevention and removal of international disputes and situations which
may lead to international friction or give rise to an international dispute, the
continuance of which may threaten the maintenance of international peace and
security (hereafter: “disputes” or “situations”), within their respective func-
tions and powers under the Charter of the United Nations,

Convinced that the strengthening of such a role of the United Nations will
enhance its effectiveness in dealing with questions relating to the maintenance
of international peace and security and in promoting the peaceful settlement of
international disputes,

Recognizing the fundamental responsibility of States for the prevention
and removal of disputes and situations,

Recalling that the peoples of the United Nations are determined to practise
tolerance and live together in peace with one another as good neighbours,
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Bearing in mind the right of all States to resort to peaceful means of their
own choice for the prevention and removal of disputes or situations,

Reaffirming the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter
of the United Nations, the Manila Declaration on the Peaceful Settlement of
International Disputes and the Declaration on the Enhancement of the Effec-
tiveness of the Principle of Refraining from the Threat or Use of Force in Inter-
national Relations,

Recalling that it is the duty of States to refrain in their international rela-
tions from military, political, economic or any other form of coercion against
the political independence or territorial integrity of any State,

Calling upon States to cooperate fully with the relevant organs of the United
Nations and to support actions taken by them in accordance with the Charter
relating to the prevention or removal of disputes and situations,

Bearing in mind the obligation of States to conduct their relations with
other States in accordance with international law, including the principles of the
United Nations,

Reaffirming the principle of equal rights and self-determination of peoples,

Recalling that the Charter confers on the Security Council the primary re-
sponsibility for the maintenance of international peace and security, and that
Member States have agreed to accept and carry out its decisions in accordance
with the Charter,

Recalling also the important role conferred by the Charter on the General
Assembly and the Secretary-General in the maintenance of international peace
and security,

1. Solemnly declares that:

1. States should act so as to prevent in their international relations the
emergence or aggravation of disputes or situations, in particular by fulfiling in
good faith their obligations under international law;

2. In order to prevent disputes or situations, States should develop their
relations on the basis of the sovereign equality of States and in such a manner as
to enhance the effectiveness of the collective security system through the effec-
tive implementation of the provisions of the Charter of the United Nations;

3. States should consider the use of bilateral or multilateral consultations
in order better to understand each other’s views, positions and interests;

4. States party to regional arrangements or members of agencies referred
to in Article 52 of the Charter should make every effort to prevent or remove
local disputes or situations through such arrangements and agencies;

5. States concerned should consider approaching the relevant organs of
the United Nations in order to obtain advice or recommendations on preventive
means for dealing with a dispute or situation;

6. Any State party to a dispute or directly concerned with a situation,
particularly if it intends to request a meeting of the Security Council, should
approach the Council, directly or indirectly, at an early stage and, if appropriate,
on a confidential basis;
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7. The Security Council should consider holding from time to time meet-
ings, including at a high level with the participation, in particular, of Ministers
for Foreign Affairs, or consultations to review the international situation and
search for effective ways of improving it;

8. In the course of the preparation for the prevention or removal of par-
ticular disputes or situations, the Security Council should consider making use
of the various means at its disposal, including the appointment of the Secretary-
General as rapporteur for a specified question;

9.  When a particular dispute or situation is brought to the attention of the
Security Council without a meeting being requested, the Council should con-
sider holding consultations with a view to examining the facts of the dispute or
situation and keeping it under review, with the assistance of the Secretary-Gen-
eral when needed; the States concerned should have the opportunity of making
their views known;

10. In such consultations, consideration should be given to employing
such informal methods as the Security Council deems appropriate, including
confidential contacts by its President;

11. Insuch consultations, the Security Council should consider, inter alia:

(a) Reminding the States concerned to respect their obligations under the
Charter;

(b) Making an appeal to the States concerned to refrain from any action
which might give rise to a dispute or lead to the deterioration of the dispute or
situation;

(¢) Making an appeal to the States concerned to take action which might
help to remove, or to prevent the continuation or deterioration of, the dispute or
situation;

12.  The Security Council should consider sending, at an early stage, fact-
finding or good offices missions or establishing appropriate forms of United
Nations presence, including observers and peace-keeping operations, as a means
of preventing the further deterioration of the dispute or situation in the areas
concerned;

13.  The Security Council should consider encouraging and, where ap-
propriate, endorsing efforts at the regional level by the States concerned or by
regional arrangements or agencies to prevent or remove a dispute or situation in
the region concerned;

14. Taking into consideration any procedures that have already been
adopted by the States directly concerned, the Security Council should consider
recommending to them appropriate procedures or methods of settlement of dis-
putes or adjustment of situations, and such terms of settlement as it deems ap-
propriate;

15. The Security Council, if it is appropriate for promoting the preven-
tion and removal of disputes or situations, should, at an early stage, consider
making use of the provisions of the Charter concerning the possibility of re-
questing the International Court of Justice to give an advisory opinion on any
legal question;

103



16. The General Assembly should consider making use of the provisions
of the Charter in order to discuss disputes or situations, when appropriate, and,
in accordance with Article 11 and subject to Article 12 of the Charter, making
recommendations;

17. The General Assembly should consider, where appropriate, support-
ing efforts undertaken at the regional level by the States concerned or by re-
gional arrangements or agencies, to prevent or remove a dispute or situation in
the region concerned;

18. If a dispute or situation has been brought before it, the General As-
sembly should consider including in its recommendations making more use of
fact-finding capabilities, in accordance with Article 11 and subject to Article 12
of the Charter;

19. The General Assembly, if it is appropriate for promoting the preven-
tion and removal of disputes or situations, should consider making use of the
provisions of the Charter concerning the possibility of requesting the Interna-
tional Court of Justice to give an advisory opinion on any legal question;

20. The Secretary-General, if approached by a State or States directly
concerned with a dispute or situation, should respond swiftly by urging the States
to seek a solution or adjustment by peaceful means of their own choice under
the Charter and by offering his good offices or other means at his disposal, as he
deems appropriate;

21. The Secretary-General should consider approaching the States directly
concerned with a dispute or situation in an effort to prevent it from becoming a
threat to the maintenance of international peace and security;

22. The Secretary-General should, where appropriate, consider making
full use of fact-finding capabilities, including, with the consent of the host State,
sending a representative or fact-finding missions to areas where a dispute or a
situation exists; where necessary, the Secretary-General should also consider
making the appropriate arrangements;

23. The Secretary-General should be encouraged to consider using, at as
early a stage as he deems appropriate, the right that is accorded to him under
Article 99 of the Charter;

24. The Secretary-General should, where appropriate, encourage efforts
undertaken at the regional level to prevent or remove a dispute or situation in
the region concerned;

25. Should States fail to prevent the emergence or aggravation of a dis-
pute or situation, they shall continue to seek a settlement by peaceful means in
accordance with the Charter;

2. Declares that nothing in the present Declaration shall be construed as
prejudicing in any manner the provisions of the Charter, including those con-
tained in Article 2, paragraph 7, thereof, or the rights and duties of States, or the
scope of the functions and the powers of United Nations organs under the Char-
ter, in particular those relating to the maintenance of international peace and
security;

3. Also declares that nothing in the present Declaration could in any way
prejudice the right of self-determination, freedom and independence of peoples
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forcibly deprived of that right and referred to in the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations, particularly peoples un-
der colonial or racist regimes or other forms of alien domination.

(c) Observer status of national liberation movements recognized by the
Organization of African Unity and/or by the League of Arab States

The General Assembly adopted, on 9 December 1988, resolutions 43/160
A*2 and 43/160 B,** on the recommendation of the Sixth Committee.>** By
resolution 43/160 A, the Assembly, taking note of the report of the Secretary-
General,*” decided that the Palestine Liberation Organization (PLO) and the
South West Africa People’s Organization (SWAPO) were entitled to have their
communications relating to the sessions and work of the General Assembly is-
sued and circulated directly, and without intermediary, as official documents of
the Assembly; decided also that the PLO and SWAPO were entitled to have
their communications relating to the sessions and work of all international con-
ferences convened under the auspices of the General Assembly of the United
Nations issued and circulated directly, and without intermediary, as official docu-
ments of those conferences; and authorized the Secretariat to issue and circulate
as official documents of the United Nations, under the appropriate symbol of
other organs or conferences of the United Nations, communications submitted
directly, without intermediary, by the PLO and SWAPO, on matters relative to
the work of those organs and conferences. By resolution 43/160 B, the Assem-
bly urged all States that have not done so, in particular those which acted as host
to international organizations or to conferences convened by, or held under the
auspices of, international organizations of a universal character, to consider as
soon as possible ratifying, or acceding to, the Vienna Convention on the Repre-
sentation of States in Their Relations with International Organizations of a Uni-
versal Character;** and called once more upon the States concerned to accord to
the delegations of the national liberation movements recognized by the Organi-
zation of African Unity and/or by the League of Arab States and accorded ob-
server status by international organizations, the facilities, privileges and immu-
nities necessary for the performance of their functions, in accordance with the
provisions of the Vienna Convention.

(d) Status of the Protocols Additional to the Geneva Conventions of 1949
and relating to the protection of victims of armed conflicts

The General Assembly, by its resolution 43/161 of 9 December 1988,
adopted on the recommendation of the Sixth Committee,*® having considered
the report of the Secretary-General,*” noted with appreciation the virtually uni-
versal acceptance of the Geneva Conventions of 1949 and the increasingly
wide acceptance of the two additional Protocols of 1977;%! appealed to all States
parties to the Geneva Conventions of 1949 that have not yet done so to consider
becoming parties also to the additional Protocols at the earliest possible date;
and called upon all States becoming parties to Protocol I to consider making the
declaration provided for under article 90 of that Protocol.
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(e) Progressive development of the principles and norms of international
law relating to the new international economic order

By its resolution 43/162 of 9 December 1988,%> adopted on the recom-
mendation of the Sixth Committee,** the General Assembly, recalling the ana-
lytical study®* submitted to the General Assembly at its thirty-ninth session by
the United Nations Institute for Training and Research, noted with appreciation
the views and comments submitted by Governments pursuant to resolutions 40/
67, 41/73 and 42/149;*3 requested the Secretary-General: (@) to continue to
seek proposals of Member States concerning the most appropriate procedures
to be adopted with regard to the consideration of the analytical study, as well as
the codification and progressive development of the principles and norms of
international law relating to the new international economic order, and () to
include the proposals received in accordance with subparagraph (a) above in a
report to be submitted to the General Assembly at its forty-fourth session; and
recommended that the Sixth Committee should consider making a final deci-
sion at the forty-fourth session of the General Assembly on the question of the
appropriate forum within its framework which would undertake the task of com-
pleting the elaboration of the process of codification and progressive develop-
ment of the principles and norms of international law relating to the new inter-
national economic order, taking into account the proposals and suggestions which
have been or will be submitted by Member States on the matter.

(f) Peaceful settlement of disputes between States

The General Assembly, by its resolution 43/163 of 9 December 1988,>°
adopted on the recommendation of the Sixth Committee,’ taking note with
interest of the report of the Secretary-General,”* again urged all States to ob-
serve and promote in good faith the provisions of the Manila Declaration on the
Peaceful Settlement of International Disputes®” in the settlement of their inter-
national disputes; requested the Secretary-General to submit to the General As-
sembly at its forty-fourth session a further report containing the replies of Mem-
ber States, relevant United Nations bodies and specialized agencies, regional
intergovernmental organizations and interested international legal bodies on the
implementation of the Manila Declaration and on ways and means of increasing
the effectiveness of this instrument.

(g) Consideration of effective measures to enhance the protection, security
and safety of diplomatic and consular missions and representatives

By its resolution 43/167 of 9 December 1988, adopted on the recommen-
dation of the Sixth Committee,”' the General Assembly took note of the report of
the Secretary-General;>* strongly condemned acts of violence against diplomatic
and consular missions and representatives, as well as against missions and repre-
sentatives to international intergovernmental organizations and officials of such
organizations, and emphasized that such acts could never be justified; and urged
States to observe, implement and enforce the principles and rules of international
law governing diplomatic and consular relations and, in particular, to ensure, in
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conformity with their international obligations, the protection, security and safety
of the missions, representatives and officials mentioned above officially present
in territories under their jurisdiction, including practical measures to prohibit in
their territories illegal activities of persons, groups and organizations that encour-
age, instigate, organize or engage in the perpetration of acts against the security
and safety of such missions, representatives and officials.

(h) Report of the Ad Hoc Committee on the Drafting of an International Conven-
tion against the Recruitment, Use, Financing and Training of Mercenaries

The General Assembly, by its resolution 43/168 of 9 December 1988,
adopted on the recommendation of the Sixth Committee,** took note of the
report of the Ad Hoc Committee on the Drafting of an International Convention
against the Recruitment, Use, Financing and Training of Mercenaries;** and
decided to renew the mandate of the Ad Hoc Committee with a view to complet-
ing as soon as possible a draft international convention against the recruitment,
use, financing and training of mercenaries.

(i) Report of the Special Committee on the Charter of the United Nations
and on the Strengthening of the Role of the Organization

The General Assembly, by its resolution 43/170 of 9 December 1988,
adopted on the recommendation of the Sixth Committee,*” took note of the
report of the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization;*® decided that the Special Com-
mittee should hold its next session from 27 March to 14 April 1989; further
decided that the Special Committee should accept the participation of the ob-
servers of Member States, including in the meetings of its working group; and
requested the Secretary-General to continue, on a priority basis, the preparation
of the draft handbook on the peaceful settlement of disputes between States,
and to report to the Special Committee at its session in 1989 on the progress of
work, before submitting to it the draft handbook in its final form, with a view to
its approval at a later stage.

(j) Development and strengthening of good-neighbourliness between States

The General Assembly adopted, on 9 December 1988, resolutions 43/171
A? and 43/171 B, on the recommendation of the Sixth Committee.”’! In
resolution 43/171 A, the Assembly took note of the report of the Subcommittee
on Good-Neighbourliness,”* established by the Sixth Committee during the forty-
third session of the General Assembly. In resolution 43/171 B, the Assembly
reaffirmed that good-neighbourliness fully conformed with the purposes of the
United Nations and should be founded upon the strict observance of the prin-
ciples of the United Nations as embodied in the Charter and in the Declaration
on Principles of International Law concerning Friendly Relations and Coopera-
tion among States in accordance with the Charter of the United Nations,”” and
so presupposed the rejection of any acts seeking to establish zones of influence
or domination.
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(k) Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment

The General Assembly, by its resolution 43/173 of 9 December 1988,
adopted on the recommendation of the Sixth Committee,?”> approved the Body
of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment, the text of which follows:

Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment

SCOPE OF THE BODY OF PRINCIPLES

These principles apply for the protection of all persons under any form of
detention or imprisonment.

USE OF TERMS

For the purposes of the Body of Principles:

(a) ““Arrest” means the act of apprehending a person for the alleged com-
mission of an offence or by the action of an authority;

(b) “Detained person” means any person deprived of personal liberty
except as a result of conviction for an offence;

(¢) “Imprisoned person” means any person deprived of personal liberty
as a result of conviction for an offence;

(d) “Detention” means the condition of detained persons as defined above;

(e) “Imprisonment” means the condition of imprisoned persons as de-
fined above;

(f) The words “a judicial or other authority” mean a judicial or other au-
thority under the law whose status and tenure should afford the strongest pos-
sible guarantees of competence, impartiality and independence.

Principle 1

All persons under any form of detention or imprisonment shall be treated
in a humane manner and with respect for the inherent dignity of the human
person.

Principle 2

Arrest, detention or imprisonment shall only be carried out strictly in ac-
cordance with the provisions of the law and by competent officials or persons
authorized for that purpose.

Principle 3

There shall be no restriction upon or derogation from any of the human
rights of persons under any form of detention or imprisonment recognized or
existing in any State pursuant to law, conventions, regulations or custom on the
pretext that this Body of Principles does not recognize such rights or that it
recognizes them to a lesser extent.
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Principle 4

Any form of detention or imprisonment and all measures affecting the hu-
man rights of a person under any form of detention or imprisonment shall be
ordered by, or be subject to the effective control of, a judicial or other authority.

Principle 5

1. These principles shall be applied to all persons within the territory of
any given State, without distinction of any kind, such as race, colour, sex, lan-
guage, religion or religious belief, political or other opinion, national, ethnic or
social origin, property, birth or other status.

2. Measures applied under the law and designed solely to protect the rights
and special status of women, especially pregnant women and nursing mothers,
children and juveniles, aged, sick or handicapped persons shall not be deemed
to be discriminatory. The need for, and the application of, such measures shall
always be subject to review by a judicial or other authority.

Principle 6

No person under any form of detention or imprisonment shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment.” No cir-
cumstance whatever may be invoked as a justification for torture or other cruel,
inhuman or degrading treatment or punishment.

Principle 7

1. States should prohibit by law any act contrary to the rights and duties
contained in these principles, make any such act subject to appropriate sanc-
tions and conduct impartial investigations upon complaints.

2. Officials who have reason to believe that a violation of this Body of
Principles has occurred or is about to occur shall report the matter to their supe-
rior authorities and, where necessary, to other appropriate authorities or organs
vested with reviewing or remedial powers.

3. Any other person who has ground to believe that a violation of this
Body of Principles has occurred or is about to occur shall have the right to
report the matter to the superiors of the officials involved as well as to other
appropriate authorities or organs vested with reviewing or remedial powers.

Principle 8

Persons in detention shall be subject to treatment appropriate to their
unconvicted status. Accordingly, they shall, whenever possible, be kept sepa-
rate from imprisoned persons.

*The term “cruel, inhuman or degrading treatment or punishment” should be inter-
preted so as to extend the widest possible protection against abuses, whether physical or
mental, including the holding of a detained or imprisoned person in conditions which
deprive him, temporarily or permanently, of the use of any of his natural senses such as:
sight or hearing, or of his awareness of place or the passing of time.
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Principle 9

The authorities which arrest a person, keep him under detention or investigate
the case shall exercise only the powers granted to them under the law and the exer-
cise of these powers shall be subject to recourse to a judicial or other authority.

Principle 10

Anyone who is arrested shall be informed at the time of his arrest of the
reason for his arrest and shall be promptly informed of any charges against him.

Principle 11

1. A person shall not be kept in detention without being given an effec-
tive opportunity to be heard promptly by a judicial or other authority. A detained
person shall have the right to defend himself or to be assisted by counsel as
prescribed by law.

2. Adetained person and his counsel, if any, shall receive prompt and full
communication of any order of detention, together with the reasons therefor.

3. A judicial or other authority shall be empowered to review as appro-
priate the continuance of detention.

Principle 12
1. There shall be duly recorded:

(a) The reasons for the arrest;

(b) The time of the arrest and the taking of the arrested person to a place
of custody as well as that of his first appearance before a judicial or other au-
thority;

(c¢) The identity of the law enforcement officials concerned;
(d) Precise information concerning the place of custody.

2. Such records shall be communicated to the detained person, or his
counsel, if any, in the form prescribed by law.

Principle 13

Any person shall, at the moment of arrest and at the commencement of de-
tention or imprisonment, or promptly thereafter, be provided by the authority re-
sponsible for his arrest, detention or imprisonment, respectively, with information
on and an explanation of his rights and how to avail himself of such rights.

Principle 14

A person who does not adequately understand or speak the language used
by the authorities responsible for his arrest, detention or imprisonment is en-
titled to receive promptly in a language which he understands the information
referred to in principle 10, principle 11, paragraph 2, principle 12, paragraph 1,
and principle 13 and to have the assistance, free of charge, if necessary, of an
interpreter in connection with legal proceedings subsequent to his arrest.
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Principle 15

Notwithstanding the exceptions contained in principle 16, paragraph 4, and
principle 18, paragraph 3, communication of the detained or imprisoned person
with the outside world, and in particular his family or counsel, shall not be
denied for more than a matter of days.

Principle 16

1. Promptly after arrest and after each transfer from one place of deten-
tion or imprisonment to another, a detained or imprisoned person shall be en-
titled to notify or to require the competent authority to notify members of his
family or other appropriate persons of his choice of his arrest, detention or im-
prisonment or of the transfer and of the place where he is kept in custody.

2. If a detained or imprisoned person is a foreigner, he shall also be
promptly informed of his right to communicate by appropriate means with a
consular post or the diplomatic mission of the State of which he is a national or
which is otherwise entitled to receive such communication in accordance with
international law or with the representative of the competent international orga-
nization, if he is a refugee or is otherwise under the protection of an intergov-
ernmental organization.

3. If a detained or imprisoned person is a juvenile or is incapable of un-
derstanding his entitlement, the competent authority shall on its own initiative
undertake the notification referred to in the present principle. Special attention
shall be given to notifying parents or guardians.

4. Any notification referred to in the present principle shall be made or
permitted to be made without delay. The competent authority may however de-
lay a notification for a reasonable period where exceptional needs of the inves-
tigation so require.

Principle 17

1. A detained person shall be entitled to have the assistance of a legal
counsel. He shall be informed of his right by the competent authority promptly
after arrest and shall be provided with reasonable facilities for exercising it.

2. If a detained person does not have a legal counsel of his own choice,
he shall be entitled to have a legal counsel assigned to him by a judicial or other
authority in all cases where the interests of justice so require and without pay-
ment by him if he does not have sufficient means to pay.

Principle 18
1. A detained or imprisoned person shall be entitled to communicate and
consult with his legal counsel.

2. A detained or imprisoned person shall be allowed adequate time and
facilities for consultations with his legal counsel.
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3. The right of a detained or imprisoned person to be visited by and to
consult and communicate, without delay or censorship and in full confidential-
ity, with his legal counsel may not be suspended or restricted save in excep-
tional circumstances, to be specified by law or lawful regulations, when it is
considered indispensable by a judicial or other authority in order to maintain
security and good order.

4. Interviews between a detained or imprisoned person and his legal coun-
sel may be within sight, but not within the hearing, of a law enforcement official.

5. Communications between a detained or imprisoned person and his le-
gal counsel mentioned in the present principle shall be inadmissible as evidence
against the detained or imprisoned person unless they are connected with a con-
tinuing or contemplated crime.

Principle 19

A detained or imprisoned person shall have the right to be visited by and to
correspond with, in particular, members of his family and shall be given ad-
equate opportunity to communicate with the outside world, subject to reason-
able conditions and restrictions as specified by law or lawful regulations.

Principle 20

If a detained or imprisoned person so requests, he shall if possible be kept in
aplace of detention or imprisonment reasonably near his usual place of residence.

Principle 21

1. It shall be prohibited to take undue advantage of the situation of a
detained or imprisoned person for the purpose of compelling him to confess, to
incriminate himself otherwise or to testify against any other person.

2. No detained person while being interrogated shall be subject to vio-
lence, threats or methods of interrogation which impair his capacity of decision
or his judgement.

Principle 22

No detained or imprisoned person shall, even with his consent, be sub-
jected to any medical or scientific experimentation which may be detrimental to
his health.

Principle 23

1. The duration of any interrogation of a detained or imprisoned person
and of the intervals between interrogations as well as the identity of the officials
who conducted the interrogations and other persons present shall be recorded
and certified in such form as may be prescribed by law.

2. A detained or imprisoned person, or his counsel when provided by
law, shall have access to the information described in paragraph 1 of the present
principle.
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Principle 24

A proper medical examination shall be offered to a detained or imprisoned
person as promptly as possible after his admission to the place of detention or
imprisonment, and thereafter medical care and treatment shall be provided when-
ever necessary. This care and treatment shall be provided free of charge.

Principle 25

A detained or imprisoned person or his counsel shall, subject only to rea-
sonable conditions to ensure security and good order in the place of detention or
imprisonment, have the right to request or petition a judicial or other authority
for a second medical examination or opinion.

Principle 26

The fact that a detained or imprisoned person underwent a medical exami-
nation, the name of the physician and the results of such an examination shall be
duly recorded. Access to such records shall be ensured. Modalities therefore
shall be in accordance with relevant rules of domestic law.

Principle 27

Non-compliance with these principles in obtaining evidence shall be taken
into account in determining the admissibility of such evidence against a de-
tained or imprisoned person.

Principle 28

A detained or imprisoned person shall have the right to obtain within the
limits of available resources, if from public sources, reasonable quantities of edu-
cational, cultural and informational material, subject to reasonable conditions to
ensure security and good order in the place of detention or imprisonment.

Principle 29

1. Inorder to supervise the strict observance of relevant laws and regula-
tions, places of detention shall be visited regularly by qualified and experienced
persons appointed by, and responsible to, a competent authority distinct from
the authority directly in charge of the administration of the place of detention or
imprisonment.

2. A detained or imprisoned person shall have the right to communicate
freely and in full confidentiality with the persons who visit the places of deten-
tion or imprisonment in accordance with paragraph 1 of the present principle,
subject to reasonable conditions to ensure security and good order in such places.

Principle 30

1. The types of conduct of the detained or imprisoned person that consti-
tute disciplinary offences during detention or imprisonment, the description and
duration of disciplinary punishment that may be inflicted and the authorities
competent to impose such punishment shall be specified by law or lawful regu-
lations and duly published.
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2. A detained or imprisoned person shall have the right to be heard be-
fore disciplinary action is taken. He shall have the right to bring such action to
higher authorities for review.

Principle 31

The appropriate authorities shall endeavour to ensure, according to domes-
tic law, assistance when needed to dependent and, in particular, minor members
of the families of detained or imprisoned persons and shall devote a particular
measure of care to the appropriate custody of children left without supervision.

Principle 32

1. A detained person or his counsel shall be entitled at any time to take
proceedings according to domestic law before a judicial or other authority to
challenge the lawfulness of his detention in order to obtain his release without
delay, if it is unlawful.

2. The proceedings referred to in paragraph 1 of the present principle
shall be simple and expeditious and at no cost for detained persons without
adequate means. The detaining authority shall produce without unreasonable
delay the detained person before the reviewing authority.

Principle 33

1. A detained or imprisoned person or his counsel shall have the right to
make a request or complaint regarding his treatment, in particular in case of
torture or other cruel, inhuman or degrading treatment, to the authorities re-
sponsible for the administration of the place of detention and to higher authori-
ties and, when necessary, to appropriate authorities vested with reviewing or
remedial powers.

2. Inthose cases where neither the detained or imprisoned person nor his
counsel has the possibility to exercise his rights under paragraph 1 of the present
principle, a member of the family of the detained or imprisoned person or any
other person who has knowledge of the case may exercise such rights.

3. Confidentiality concerning the request or complaint shall be maintained
if so requested by the complainant.

4. Every request or complaint shall be promptly dealt with and replied to
without undue delay. If the request or complaint is rejected, or in case of inordi-
nate delay, the complainant shall be entitled to bring it before a judicial or other
authority. Neither the detained or imprisoned person nor any complainant under
paragraph 1 of the present principle shall suffer prejudice for making a request
or complaint.

Principle 34

Whenever the death or disappearance of a detained or imprisoned person
occurs during his detention or imprisonment, an inquiry into the cause of death
or disappearance shall be held by a judicial or other authority, either on its own
motion or at the instance of a member of the family of such a person or any
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person who has knowledge of the case. When circumstances so warrant, such an
inquiry shall be held on the same procedural basis whenever the death or disap-
pearance occurs shortly after the termination of the detention or imprisonment.
The findings of such inquiry or a report thereon shall be made available upon
request, unless doing so would jeopardize an ongoing criminal investigation.

Principle 35

1. Damage incurred because of acts or omissions by a public official con-
trary to the rights contained in these principles shall be compensated according
to the applicable rules on liability provided by domestic law.

2. Information required to be recorded under these principles shall be
available in accordance with procedures provided by domestic law for use in
claiming compensation under the present principle.

Principle 36

1. Adetained person suspected of or charged with a criminal offence shall
be presumed innocent and shall be treated as such until proved guilty according
to law in a public trial at which he has had all the guarantees necessary for his
defence.

2. The arrest or detention of such a person pending investigation and trial
shall be carried out only for the purposes of the administration of justice on
grounds and under conditions and procedures specified by law. The imposition
of restrictions upon such a person which are not strictly required for the purpose
of the detention or to prevent hindrance to the process of investigation or the
administration of justice, or for the maintenance of security and good order in
the place of detention shall be forbidden.

Principle 37

A person detained on a criminal charge shall be brought before a judicial or
other authority provided by law promptly after his arrest. Such authority shall
decide without delay upon the lawfulness and necessity of detention. No person
may be kept under detention pending investigation or trial except upon the writ-
ten order of such an authority. A detained person shall, when brought before
such an authority, have the right to make a statement on the treatment received
by him while in custody.

Principle 38

A person detained on a criminal charge shall be entitled to trial within a
reasonable time or to release pending trial.

Principle 39

Except in special cases provided by law, a person detained on a criminal
charge shall be entitled, unless a judicial or other authority decides otherwise in
the interest of the administration of justice, to release pending trial subject to
the conditions that may be imposed in accordance with the law. Such authority
shall keep the necessity of detention under review.
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General clause

Nothing in this Body of Principles shall be construed as restricting or dero-
gating from any right defined in the International Covenant on Civil and Politi-
cal Rights.

9. RESPECT FOR THE PRIVILEGES AND IMMUNITIES OF OF-
FICIALS OF THE UNITED NATIONS AND THE SPECIALIZED
AGENCIES AND RELATED ORGANIZATIONS

The General Assembly, by its resolution 43/225 of 21 December 1988,
adopted on the recommendation of the Fifth Committee,””” took note with con-
cern of the report of the Secretary-General,””® submitted on behalf of the Ad-
ministrative Committee on Coordination, and of the developments indicated
therein, in particular, the significant number of new cases of arrest and deten-
tion and those regarding previously reported cases under this category; also
took note with concern of the restrictions on duty travel of officials as indicated
in the report of the Secretary-General; further took note with concern of the
information contained in the report of the Secretary-General related to taxation
and the status, privileges and immunities of officials; deplored the increase in
the number of cases where the functioning, safety and well-being of officials
had been adversely affected; also deplored the increasing number of cases in
which the lives and well-being of officials had been placed in jeopardy during
the exercise of their official functions; called upon all Member States scrupu-
lously to respect the privileges and immunities of all officials of the United
Nations and the specialized agencies and related organizations and to refrain
from any acts that would impede such officials in the performance of their func-
tions, thereby seriously affecting the proper functioning of the Organization;
also called upon the staff of the United Nations and the specialized agencies and
related organizations to comply with the obligations resulting from the Staff
Regulations and Rules of the United Nations, in particular, regulation 1.8, and
from the equivalent provisions governing the staff of the other agencies; and
further called upon the Secretary-General, as chief administrative officer of the
United Nations, to continue personally to act as the focal point in promoting and
ensuring the observance of the privileges and immunities of officials of the United
Nations and the specialized agencies and related organizations by using all such
means as are available to him.

116



10. UNITED NATIONS INSTITUTE FOR
TRAINING AND RESEARCH

The General Assembly, by its resolution 43/201 of 20 December 1988,%”
adopted on the recommendation of the Second Committee,” took note of the
report of the Secretary-General®*! prepared in response to resolution 42/197 of
11 December 1987 and the report of the Executive Director of the United Na-
tions Institute for Training and Research;?? reaffirmed the continuing validity
and relevance of the mandate of the Institute, as contained in the amended stat-
ute;?3 reaffirmed also the continuing validity of resolution 42/197 and called
for the early implementation of all its provisions; and took note of the amend-
ment to the statute of the Institute regarding the designation of alternates to
members of the Board of Trustees who are unable to attend any meeting of the
Board.?*

B. General review of the legal activities of intergovernmental
organizations related to the United Nations

1. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

I. CONSTITUTIONAL AND GENERAL LEGAL MATTERS

A. Interpretation of the rule on the convening of special sessions
of the Finance Committee

At its ninety-forth session, the Council examined the issue of the interpre-
tation of rule XXVIL.8(b) of the General Rules of the Organization (GRO) and
concluded that it was implicit that a Member Nation requesting the convening
of a special session of the Finance Committee could also indicate a period, rea-
sonable in the circumstances, within which it would wish it to be convened. The
Council recommended that, in order to clarify the matter in the future, the Fi-
nance Committee adopt a new provision in its Rules of Procedure providing as
follows:

“Where the required number of requests for the calling of a session of
the Finance Committee is received under rule XXVIIL.8(a) or (b) GRO
and such requests indicate that the session should be called on a specific
date or within a specified time limit, the Chairman and the Director-Gen-
eral shall consult each other and the Members of the Committee with a
view to the calling of the session on the date or within the time limit
specified, bearing in mind the relevant factors, including the context and
urgency of the request, the availability of the Chairman and the majority
of the members of the Committee, conflicting meeting schedules and the
preparations necessary for convening the session.

Any session called pursuant to such requests shall be called as soon as
possible and at the latest within a period which shall not exceed 50 days from
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the date of receipt of the third request under subparagraph (a) or the fifth request
under subparagraph (b).”*

B. Regional representation on the Programme and Finance Committees

Conference resolution 11/87 adopted in November 1987 called on mem-
bers of the Council, when electing members of the Programme and Finance
Committees, to bear in mind the need for just and equitable representation of
the various regions, the fact that all regions that so wish should be represented
and the importance of rotation among the countries in each Region.

Taking note that certain regions were still underrepresented or not repre-
sented at all on the Programme and Finance Committees, the Council decided in
its ninety-fourth session to refer the matter once more to the Committee on
Constitutional and Legal Matters (CCLM).

C. African Forestry Commission

The Council approved in its ninety-fourth session the change of name of
the “African Forestry Commission” to “African Forestry and Wildlife Commis-
sion”. The change of title did not entail any change in the terms of reference of
the Commission.

II.  ACTIVITIES OF LEGAL INTEREST RELATING TO COMMODITIES

A. Hard fibres

The Intergovernmental Group on Hard Fibres held its twenty-second ses-
sion in October 1988. It agreed to revise upwards the indicative price of sisal
fibre upon recommendation by the Sub-Group of Sisal and Henequen Produc-
ing Countries. It recommended that the quota system should be maintained in
principle, although the global and national quotas should remain suspended.
The Group also agreed, with the exception of two consuming countries, to raise
the indicative price for sisal baler twines. For abaca, the Group recommended to
raise the indicative price range for the composite of three major grades of Phil-
ippine fibre. It decided, however, that the mechanism triggering automatic con-
sultations between producers and consumers when the indicator price was ap-
proaching either limit of the range should remain suspended.

B. Jute, kenaf and allied fibres
(a) Informal price arrangements for jute and kenaf

The informal price arrangements operated under the auspices of the FAO
Intergovernmental Group on Jute, Kenaf and Allied Fibres were maintained in
1988. At its twenty-fourth session in 1988, the Group agreed not to change the
indicative prices set at its previous session for Bangladesh jute and Thai kenaf.

(b) Support to activities of the International Jute Organization (1JO)

FAO continued to provide support to the activities of the International Jute
Organization through:
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(i) Technical assistance in developing and implementing its projects
on jute agriculture and primary processing;

(ii)  Supply of statistical and economic information on jute and its com-
peting synthetic materials;

(iii) Regular participation in the work of the biannual sessions of its
Council and Committee on Projects.

III.  ACTIVITIES OF LEGAL INTEREST RELATING TO PLANT PROTECTION

FAO is developing a network of base collections, as requested by article 7
of the International Undertaking on Plant Genetic Resources and recommended
by the Commission on Plant Genetic Resources. In this respect, a letter was sent
by the Director-General to Governments and selected institutions to ascertain
the readiness to bring their base collections to this network. More than 20 Gov-
ernments and institutions provided positive replies. Fifteen more Governments
expressed further their wish to join the network during the third session of the
Commission. A further four Governments have offered space in their gene banks
to store international collections. FAO is negotiating with the government of
Norway for the establishment and operation of a permafrost international gene
bank in Spitsbergen.

Many of the documents for the sessions of the Commission on Plant Ge-
netic Resources and its Working Group included legal considerations on the
protection of genetic resources, biodiversity and biotechnology.

IV. LEGISLATIVE MATTERS

A. Activities connected with international meetings

FAO participated in and provided contributions to the following interna-
tional meetings:

— Meeting of the GFCM, Technical Consultation on Red Coral of the
Mediterranean, Torre del Greco, Italy, 27-30 September 1988;

— Meeting of the Sub-regional Commission on Fisheries — North-West
Africa, Bissau, 12-14 December 1988;

— United National Interregional Meeting on River and Lake Basin De-
velopment, with emphasis on the Africa region, Addis Ababa, Ethio-
pia, 10-15 October 1988;

— “The coastal countries of the Fishery Committee for the Eastern Cen-
tral Atlantic (CECAF) and the New Law of the Sea”, Workshop orga-
nized by the CECAF Subcommittee on Management of Resources
within the limits of National Jurisdiction, Tenerife, Spain, 12-14 Sep-
tember 1988;

— European Food Law Association, Brussels, November 1988;
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— Implementation of the International Code of Conduct on the Distri-
bution and Use of Pesticides in the South East Asia and the Pacific
Region, Bangkok, 14-25 November 1988.

B. Legislative assistance and advice in the field

During 1988 legislative assistance and advice were given to various coun-
tries on the following topics:

(i) Agrarian law

Burkina Faso (legal aspects of Nouhao Valley Development Programme),
Guinea (rural land law), Lesotho (food self-sufficiency), Rwanda (marshlands
management), West Africa (Meat and Livestock Economic Community: legal
aspects of the transhumance in the agro-pastoral zones).

(i) Water legislation

Antigua and Barbuda, Dominica, Grenada, Indonesia, St. Vincent and the
Grenadines.

(iii))  Animal legislation

CEPGL (Convention zoosanitaire entre les Etats membres de la
Communauté Economique des Pays des Grands Lacs), Laos.

(iv) Plant protection legislation

Argentina, Cameroon, CEPGL (Convention sur la protection des végétaux en-
tre les Etats members de la Communauté Economique des Pays des Grands Lacs).

(v) Plant production and seed legislation

Pakistan (Cotton Standard Institute).

(vi) Food Legislation
CEPGL.

(vii) Fisheries legislation

Belize, Gambia, Guinee-Bissau (investment in fisheries, chartering of fish-
ing vessels), Indonesia, Mozambique, Rwanda, Tonga.

(viii)  Forestry and wildlife legislation

Antigua and Barbuda, Dominica, Grenada, Guinea, Indonesia, Malaysia,
Montserrat, St. Lucia, St. Vincent and the Grenadines, Togo.

(ix) Environment legislation

Gabon, Ghana.
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C. Legal assistance and advice not involving field missions

Advice or documentation was furnished to governments, agencies or edu-
cation centres, at their request, on a range of topics including:

implementation of the international code on pesticides (Asia and the
Pacific region); fisheries, forestry and water legislation.
D. Legislative Research
Research was conducted, inter alia, on

— Pesticide labeling legislation;
— Coastal State Requirements for foreign fishing;

— National legislation on coral fishing.

E. Collection, Translation and Dissemination of Legislative Information

In 1988 FAO published the annual Food and Agricultural Legislation
(Recueil de législation: alimentation et agriculture; Colleccidon Legislativa
agricultura y alimentacién). Annotated lists of relevant laws and regulations
relating to food legislation were also published in the semi-annual Food and
Nutrition Review (Revue alimentation et nutrition; Revista alimentacién y
nutricion).

2. INTERNATIONAL ATOMIC ENERGY AGENCY

Amendment to article VI.A.1 of the IAEA Statute

During 1988, 14 more Member States — Argentina, Burma, Cyprus, Ecua-
dor, Islamic Republic of Iran, Malaysia, Mauritius, New Zealand, Senegal, Si-
erra Leone, Syrian Arab Republic, United States of America, Zambia and Zim-
babwe — accepted the amendment, bringing the total number of acceptances to
68. The amendment will enter into force when it has been accepted by two
thirds of all member States.

Convention on the Physical Protection of Nuclear Material?*

1. Three more States — Austria, Japan and Mexico — expressed consent
to be bound by the Convention. By the end of 1988, 46 States and one regional
organization — Euratom — had signed the Convention and 24 States were party
to it.
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Convention on Early Notification of a Nuclear Accident®’

Convention on Assistance in the Case of a Nuclear Accident or
Radiological Emergency®®

1. Eleven more States — Austria, Bangladesh, Bulgaria, Egypt, Guate-
mala, India, Iraq, Mexico, Poland, Switzerland and United States of America —
expressed consent to be bound by the Notification Convention. The same States,
with the exception of Austria, also acceded to the Assistance Convention. One
international organization — World Health Organization — acceded to both
Conventions.

2. By the end of 1988, the status of the Conventions was as follows: 72
States had signed the Notification and 31 States and one international organiza-
tion had become party to it; 70 States had signed the Assistance Convention and
27 States and one international organization had become parties.

The Vienna Convention on Civil Liability for Nuclear Damage, 1963%%

1. The Convention was signed by one State — Chile. By the end of 1988,
10 States had signed the Convention and there were ten parties to it.

The Joint Protocol Relating to the Application of the Vienna Convention and
the Paris Convention®”

1. On 21 September 1988, an international conference jointly convened
in Vienna by the International Atomic Energy Agency and the OECD Nuclear
Energy Agency adopted the Joint Protocol Relating to the Application of the
Vienna Convention and the Paris Convention. It establishes a link between the
two Conventions by way of extending mutually the civil liability regime under
each Convention and eliminating conflicts of law which might arise from their
simultaneous application in the event of a nuclear accident involving parties to
both Conventions.

2. On the date of adoption, the Joint Protocol was signed by the follow-
ing 18 countries at the Conference: Argentina, Belgium, Chile, Denmark, Egypt,
Finland, Germany (Federal Republic of), Greece, Italy, Morocco, Netherlands,
Norway, Philippines, Portugal, Spain, Sweden, Switzerland, Turkey and United
Kingdom of Great Britain and Northern Ireland. On 7 December 1988 it was
signed by Cameroon. Pursuant to Article VII of the Joint Protocol, accession of
at least five States parties to the Vienna Convention and five States parties to the
Paris Convention is required for its entry into force.

Examination of the question of liability for nuclear damage

In 1988, IAEA continued consideration of the question of liability for nuclear
damage, including State liability. On 23 September 1988, the thirty-second ses-
sion of the TAEA General Conference adopted by consensus resolution
GC(XXXII)/RES/491, in which it requested the Board of Governors, inter alia,
to convene in 1989 an open-ended working group to study all aspects of liabil-
ity for nuclear damage.
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Safeguards Agreements

1. During 1988, Safeguards Agreements were concluded between IAEA
and four member States: Nigeria, Panama, India and China. The agreement
with Nigeria was concluded pursuant to the Treaty on the Non-Proliferation of
Nuclear Weapons;*! the agreement with Panama was concluded on the basis of
the Non-Proliferation Treaty, and the Treaty for the Prohibition of Nuclear Weap-
ons in Latin America (Treaty of Tlatelolco).>?

2. The agreements with Nigeria®® and with India®* entered into force, as
well as the Safeguards Agreement concluded in 1986 with Albania.®> One Safe-
guards Agreement with Spain ceased to be in force under the terms of the Agree-
ment. By the end of 1988, the total number of non-nuclear-weapon States with
agreements in force pursuant to the Non-Proliferation Treaty and/or the Treaty
of Tlatelolco was 82, and the total number of all Safeguards Agreements in
force with JAEA was 168.

3. The above-mentioned agreements with China and Panama were signed
by the parties but had not yet entered into force.

Regional cooperation agreements

By the end of 1988, one more State — Singapore — had accepted the
agreement, bringing to 14 the number of States which had notified their accep-
tance of the 1987 Regional Cooperation Agreement for Research, Development
and Training Related to Nuclear Science and Technology.

Advisory services in nuclear legislation

As part of the IAEA Technical Cooperation Programme, further advice on
nuclear legislation and regulatory activities was provided to China, Morocco
and Tunisia to supplement advice previously provided to the competent authori-
ties of those States.

Agreements relating to nuclear safety

In 1988, IAEA continued to compile texts of bilateral, regional and multi-
lateral agreements on cooperation in the field of nuclear safety to which its
member States were party, with a view to publishing a compilation of the texts
in its Legal Series.

3. INTERNATIONAL CIVIL AVIATION ORGANIZATION

1. Legal Meetings

International Conference on Air Law

The International Conference on Air Law, convened by the decision of the
Council of 3 June 1987, met at Montreal from 9 to 24 February; 81 States and 8
observer delegations were represented. The purpose of the Conference was to
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consider, with a view to adopting, the draft articles prepared by the 26th Session
of the Legal Committee for inclusion in a draft instrument for the suppression
of unlawful acts of violence at airports serving international civil aviation. As a
result of its deliberations, the Conference adopted by consensus and without
vote the Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, Supplementary to the Convention for the
Suppression of Unlawful Acts against the Safety of Civil Aviation, Done at
Montreal on 23 September 1971.%° The Protocol was opened for signature at
Montreal on 24 February 1988 and on that day was signed by the delegations of
47 States. By the end of 1988, the Protocol had been signed by 61 States.

The basic features of the Protocol are: The Protocol supplements the
Montreal Convention of 1971?°7 and, as between the Parties to the Protocol, the
Montreal Convention and the Protocol are to be read and interpreted together as
one single instrument. The purpose of the Protocol is not to amend the basic
principles of the Montreal Convention of 1971 but to add to its definition of
“offence” unlawful and intentional acts of violence against persons at an airport
serving international civil aviation which cause or are likely to cause serious
injury or death; similarly, destruction or serious damage to the facilities of such
an airport, to an aircraft not in service located thereon or disruption of the ser-
vices of the airport will constitute offences punishable by severe penalties; the
qualifying element of such offences is the fact that such an act endangers or is
likely to endanger safety at that airport. Furthermore, under the Protocol Con-
tracting States shall be obliged to establish jurisdiction over the offences de-
fined in the Protocol not only in the case where the offence was committed in
their territory but also in the case where the alleged offender is present in their
territory and is not extradited to the State where the offence took place.

The Final Act of the Conference which was signed on behalf of 77 States
includes the text of a Resolution which addresses the important aspect of pre-
ventive measures and urges all States to take all possible measures for the sup-
pression of acts of violence at airports serving international civil aviation, in-
cluding such preventive measures as are required or recommended under annex
17 to the Chicago Convention. The Resolution also urges the Council of ICAO
to continue to attach top priority to the adoption of effective measures for the
prevention of acts of unlawful interference and to keep up to date the provisions
of annex 17 to the Chicago Convention®”® to this end. Finally, the Resolution
urges the international community to consider increasing technical, financial
and material assistance to States in need of such assistance to improve security
at their airports through bilateral and multilateral effort, in particular, through
the ICAO Technical Assistance mechanism.

2. Legal aspects of aviation security

On 25 March 1988 the Council adopted a Resolution relating to the destruc-
tion by an act of sabotage of a Korean Air civil aircraft during a scheduled interna-
tional flight. In this Resolution the Council reaffirmed its determination to con-
tinue to treat aviation security as a matter of top priority and instructed the Com-
mittee on Unlawful Interference to advise it what changes to the relevant ICAO
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aviation security documents are required, in particular, in relation to the security
control of transit passengers and the detection of explosive substances. The Coun-
cil also urged all States to follow faithfully the principles and spirit of the Conven-
tion on International Civil Aviation and the relevant Assembly Resolutions so as
to assure the safety and regularity of international civil aviation.

On 29 March 1988 the Council considered a progress report presented by
the Secretary General on the action taken in the legal and related fields regard-
ing the implementation of Assembly resolution A26-7: Consolidated statement
of continuing ICAO policies related to the safeguarding of international civil
aviation against acts of unlawful interference. The Council noted the increase of
parties to the Tokyo,?” the Hague?” and the Montreal Conventions; these three
aviation security conventions continue to rank among the most widely accepted
multilateral international conventions.

The Council further noted the pertinent information on recent occurrences of
unlawful interference received from States concerned pursuant to article 11 of The
Hague Convention and article 13 of the Montreal Convention, as well as the infor-
mation received on the domestic legislative implementation of those two conven-
tions. Furthermore, the Council noted the information presented by Contracting
States on cooperation with other States in the suppression of acts of unlawful inter-
ference with civil aviation in the different regions of the world, including informa-
tion on practical instances and modalities of inserting into their bilateral air services
agreements a clause on aviation security along the lines of the “model clause” rec-
ommended by the Council in its Resolution of 25 June 1986.

On 17 June 1988 the Council adopted a statement on the subject of detain-
ing unlawfully seized aircraft on the ground and not allowing them to continue
their hazardous journey. In this statement the Council urges each Contracting
State to take measures, as it may find practicable, to ensure that an aircraft sub-
jected to an act of unlawful seizure which has landed in its territory is detained
on the ground unless its departure is necessitated by the overriding duty to pro-
tect human life.

During its 125th session in December 1988, the Council considered a model
agreement for bilateral or regional cooperation in the field of aviation security,
prepared by the Secretariat, and decided to send it to Contracting States for
comments.

4. INTERNATIONAL LABOUR ORGANIZATION

Legal activities of the Organization®”!

1. The International Labour Conference (ILC), which held its 75th Ses-
sion in Geneva in June 1988, adopted the following instruments: a Convention
and a Recommendation concerning Safety and Health in Construction;*”? and a
Convention and a Recommendation concerning Employment Promotion and
Protection against Unemployment.*®
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2. The Committee of Experts on the Application of Conventions and Rec-
ommendations met at Geneva from 10 to 23 March 1988 and presented its report.’*

3. The Governing Body Committee on Freedom of Association met at
Geneva and adopted Reports Nos. 2543 and 255%5 (239th Session of the Gov-
erning Body, February-March 1988); Report Nos. 256,%% 2573 and 258 (240th
Session of the Governing Body, May-June 1988); and Reports Nos. 259,%7 260,*”
and 261%7 (241st Session of the Governing Body, November 1988).

5. INTERNATIONAL MONETARY FUND

Compensatory and Contingency Financing Facility

The Executive Board established in August 1988 a Compensatory and Con-
tingency Financing Facility (CCFF), adapting the existing compensatory and
cereals facilities, and introducing an external contingency financing policy to
help maintain the momentum of Fund-supported growth-oriented adjustment
programs in the face of unexpected adverse external shocks. These enhance-
ments of the Fund’s financing facilities are designed to meet the needs of the
membership in a changing economic environment, and to strengthen the
institution’s contribution to the international adjustment process.

The new facility replaces the Compensatory Financing Facility for Export
Fluctuations (established in 1963), and the Facility for Compensatory Financ-
ing of Fluctuations in the Cost of Cereal Imports (established in 1981), which
were designed to help members deal with balance of payments difficulties deemed
to be of a temporary and reversible character and, therefore, requiring financing
more than adjustment. The CCFF will provide financial assistance to member
countries that encounter balance of payments difficulties that arise out of (i)
temporary export shortfalls, (ii) adverse external contingencies, or (iii) excess
costs of cereal imports. External contingency financing will be available to a
member facing unanticipated changes in key external variables covering a sub-
stantial proportion of the exogenous components of the member’s current ac-
count. Disbursements under the CCFF will be financed with the Fund’s ordi-
nary resources.

The amounts of financing available are 40 per cent of quota each on ac-
count of the export shortfall and the external contingency elements, and 17 per
cent of quota for the cereal import costs element; in addition, there is an op-
tional tranche of 25 per cent of quota available to supplement any one of these
elements, at the choice of the member. In case a member has a satisfactory
balance of payments position except for the effect of an export shortfall or an
excess in cereal import costs, the limit of 83 per cent of quota under either
element has been maintained. In addition, there is a combined limit of 105 per
cent of quota on the use of any two of the three elements of the CCFF, and a
combined limit of 122 per cent of quota on the use of all three elements.
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External contingency financing will be provided in association with a stand-
by or extended arrangement, or in association with a Structural Adjustment Fa-
cility (SAF) or an Enhanced Structural Adjustment Facility (ESAF) arrange-
ment. External contingency financing will generally not exceed 70 per cent of
the amount of the associated arrangement. The applicable contingencies would
include unanticipated changes in the exogenous components of export earnings,
import prices, and international benchmark interest rates. Other current account
transactions (such as tourist receipts and migrant workers’ remittances) could
also be covered where they are of particular importance. Every effort will be
made to obtain contingent financing from sources other than the Fund when the
member requests contingency financing coverage from the Fund.

The contingency financing element envisages an appropriate blend of ad-
justment and financing, as well as symmetry in its application, and in the case of
a favorable deviation from a baseline projection specified at the inception of a
program, the member will be expected to set aside part of it, preferably by in-
creasing international reserves, or alternatively by either foregoing purchases
from the Fund under the associated arrangement, or by making early repur-
chases of previous contingency financing purchases. Purchases will be phased
to coincide with drawings under the associated arrangement, and, for a pur-
chase to take place, the member’s performance under the associated arrange-
ment from the Fund must be satisfactory and the member must be prepared to
adapt its adjustment policies, if necessary, to ensure the viability of the program
supported by the associated arrangement.

Enhanced Structural Adjustment Facility

The Fund, as Trustee under the Instrument to Establish the Enhanced Struc-
tural Adjustment Facility Trust (ESAF Trust), decided in April 1988 that the
initial maximum limit on access of each eligible member to the resources of the
Trust shall be set at 250 per cent of the member’s quota in the Fund, minus any
remaining access of the member to the resources of the Structural Adjustment
Facility, and minus resources committed to the member for loans in association
with Trust loans.

The Fund also decided, as Trustee under the Instrument, that the interest
rate on loans from the Trust shall be set at 0.5 per cent effective April 20, 1988.

Pursuant to section III, paragraph 2, of the Instrument mentioned above,
the Fund, in its capacity as Trustee of that Trust, approved a number of agree-
ments with governments, central banks and other financial institutions for the
financing of the ESAF Trust and with respect to associated lending.

Extended Fund Facility

In June 1988, the Fund amended its decision on the Extended Fund Facil-
ity with respect to the period of arrangements. Under the amended decision, the
period of an extended arrangement will normally be three years, but, where
appropriate, and at the request of the member, the period of the existing ex-
tended arrangement may be lengthened up to four years.
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Policy on Enlarged Access

The Fund also amended its decision on Enlarged Access Policy in June
1988 with respect to the use of ordinary and borrowed resources. Under the
amended decision, purchases will be made, in case of a stand-by arrangement,
with ordinary and borrowed resources in the ratio of 2 to 1 in the first credit
tranche, and 1 to 2 in the next three credit tranches. Thereafter, purchases will
be made with borrowed resources only. In case of an extended arrangement,
purchases by a member will be made with ordinary resources until the outstand-
ing use of ordinary resources in the upper credit tranches and under the ex-
tended Fund facility equals 140 per cent of the member’s quota. Thereafter,
purchases will be made with borrowed resources.

General Arrangements to Borrow (GAB)

Pursuant to article VII, section 1, of the Articles of Agreement of the Fund,
the Managing Director was authorized in June 1988 to propose a renewal of the
1983 borrowing agreement with Saudi Arabia in association with the General
Arrangements to Borrow (GAB) for a period of five years from 26 December
1988.

The reply was received from Saudi Arabia accepting the proposed renewal
and thus the agreement on the renewal entered into force on December 26, 1988.

SDRs

The Fund decided in July 1988 that a participant or prescribed holder, by
agreement with a prescribed holder and at the instruction of the Fund, may transfer
SDRs to that prescribed holder in effecting a payment due to or from the Fund
in connection with financial operations under the ESAF Trust or under an ad-
ministered account established for the benefit of the ESAF Trust.

Structural Adjustment Facility

The Fund decided in July 1988 that the potential access of each eligible
member to the resources of the Structural Adjustment Facility as of 29 July
1988 shall be 63.5 per cent of quota; no more than 20 per cent of quota shall be
disbursed under the first annual arrangement, no more than 30 per cent of quota
shall be disbursed under the second annual arrangement, and no more than 13.5
per cent of quota shall be disbursed under the third annual arrangement.

Burden Sharing and Adjustment in the Rate of Charge
and Rate of Remuneration

The Fund adopted a decision in April 1988 on the principles of “burden
sharing,” rate of charge, amount for the Special Contingent Account and the net
income target, and implementation of burden sharing for fiscal year 1989.

The Fund reviewed the operation of this decision in July 1988, and decided
that the adjustment in the rate of charge for the quarter ended 31 July 1988 shall
be limited so as to generate an amount equal to the amount generated through
the reduction in remuneration for that quarter; the resulting shortfall shall be
deemed deferred income in the quarter ending 31 October 1988, and shall be
financed through an adjustment of the rate of charge and the rate of remunera-
tion for that quarter.
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Supplementary Financing Facility Subsidy Account

In August 1988 the Fund amended section 10 of the Instrument establish-
ing the Supplementary Financing Facility Subsidy Account so that for the pur-
pose of the calculation of charges under (a) and (b) of the provision, any adjust-
ment in the rate of charge referred to in rule I-6(4) that may be made to cover
deferred income and placements to the Special Contingent Account should not
be taken into consideration.

The Fund also decided that additional subsidy payments should be made
with respect to charges paid on holdings of currency referred to in section 7 of
the Instrument for the period 17 May 1987 through 30 June 1988.

6. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

International Regulations

Entry into force of instruments previously adopted

Within the period covered by this review, no multilateral conventions or
agreements adopted under the auspices of UNESCO entered into force.

Copyright and neighbouring rights

1. The Subcommittee set up at the second extraordinary session of the
Intergovernmental Copyright Committee (1983) met at its third session in Paris,
on 21 April 1988, to study prospective amendments to the Committee Rules of
Procedure with a view to creating a system of distribution of seats which takes
into account the interests set forth in article II of the Universal Copyright Con-
vention.*®

2. Photographic Works: Convened jointly by UNESCO and WIPO, a
Committee of Governmental Experts on Photographic Works met at UNESCO
Headquarters from 18 to 22 April 1988. The Committee discussed a number of
“principles” submitted by the Secretariats which, together with comments, could
offer guidance to Governments when they had to deal with those issues.

The results of the Committee were reported to the Executive Committee of
the Berne Union and the Intergovernmental Committee of the Universal Copy-
right Convention in 1989.3%

3. Convened jointly by UNESCO and WIPO, the Committee of Govern-
mental Experts on the evaluation and synthesis of Principles on various catego-
ries of Works met at Geneva from 27 June to 1 July 1988. The principles drawn
up for nine categories of works (Audiovisual Works and Phonograms; Works of
Architecture; Works of Visual Arts; Dramatic, Choreographic and Musical Works;
Works of Applied Art; the Printed Word [photographic works]) were considered
by this Committee on the basis of the memorandum on the evaluation and syn-
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thesis of principles on the protection of copyright and neighbouring rights in
respect of various categories of works prepared by the Secretariats.

It was stressed that the “principles” have no binding force and their pur-
pose was merely to indicate directions that seemed reasonable in the search for
solutions which, by safeguarding the rights of authors and other owners of rights,
gave them fair treatment and promoted creative activity.

The results of the Committee were reported by the Executive Committee
of the Berne Union and the Intergovernmental Committee of the Universal Copy-
right Convention in 1989.3'°

7. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANIZATION

In addition to providing legal advice and assistance to the principal organs
of UNIDO, the Director-General and various departments in the organization,
the Legal Service of UNIDO continued to deal with subjects related to the comple-
tion of the conversion of UNIDO into a specialized agency. These activities can
be summed up as follows:

(a) Constitutional matters

In 1988, 2 States (Albania and the Maldives) became members of UNIDO
by acceding to the Constitution,’" bringing the membership in UNIDO to 152 at
the end of 1988.>'> However, in accordance with article 6 of the Constitution,
Australia withdrew its membership with effect from the end of 31 December
1988.%1

(b) Agreements with inter-governmental, non-governmental, governmental
and other organizations

Based on the Guidelines regarding Relationship Agreements with Organi-
zations of the United Nations System other than the United Nations, and with
other Intergovernmental and Governmental Organizations, and regarding Ap-
propriate Relations with Non-governmental and other Organizations, adopted
by the General Conference,’!* UNIDO concluded the following agreements:

(i) As approved by the Industrial Development Board at its second ses-
sion,*’> UNIDO concluded relationship agreements with the following intergov-
ernmental organizations not in the United Nations system:*'®

— Cooperation agreement with the African Development Bank (AfDB),
signed on 6 February 1988;

— Relationship agreement with the African Regional Centre for Tech-
nology (ARCT), signed on 13 August 1988;

— Relationship agreement with the Arab Organization for Mineral Re-
sources (AOMR), signed on behalf of UNIDO on 22 August 1988;
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— Relationship agreement with the Arab Organization for Standardiza-
tion and Metrology (ASMO), signed on 31 May and 15 June 1988;

— Relationship agreement with the Asian and Pacific Coconut Commu-
nity (APCC), signed on 25 March 1988;

— Relationship agreement with the Central African Customs and Eco-
nomic Union (CACEU), signed on 23 September 1988;

— Relationship agreement with the Intergovernmental Committee for
Migration (ICM), signed on 22 April 1988;

— Relationship agreement with the International Center for Public En-
terprises in Developing Countries (ICPE), signed on 12 May 1988;

— Relationship Agreement with the Organization for the Development
of the Senegal River (OMVYS), signed on 12 August 1988.

(i) UNIDO also concluded an agreement with the Centre for Develop-
ment of Industry, Brussels (Belgium), a Memorandum of Understanding with
the European Group for Development of Enterprises through International Co-
operation, Bischheim (France), and a Cooperation Agreement with the Univer-
sity of Paris I Panthéon-Sorbonne.*'®

(iii)) UNIDO concluded agreements or working arrangements with the
following Governments or governmental organizations:*'¢

— Agreement with India on basic terms and conditions governing UNIDO
projects envisaged by the interim programme for the International
Centre for Genetic Engineering and Biotechnology, together with a
Trust fund agreement and an Exchange of Letters on basic terms and
conditions in connection with the above agreement. Agreement with
Italy on basic terms and conditions governing the UNIDO project con-
cerning the preparatory phase for the establishment of an International
Centre for Science and High Technology;

— Memorandum of Understanding with the Philippines on cooperation
in the field of low-cost building materials technologies and construc-
tion systems. Memorandum of Understanding with Portugal to coop-
erate in carrying out industrial development programmes for the ben-
efit of developing countries, with special emphasis on those having
Portuguese as their official language; at the same time the parties signed
a Note of Understanding on their cooperation for the establishment of
the Centre for Pharmaceutical Technology Information Training and
Development (ITPT) and a Note of Understanding on training;

— Protocol regarding procurement by UNIDO of equipment, supplies
and other property pursuant to the agreement for technical services on
training under the Sudan sugar rehabilitation project (signed on 14
June and 14 September 1987);

— “Communiqué final” on the Director-General’s visit to Cameroon from
17 to 21 July 1988 to discuss cooperation between Cameroon and
UNIDO in the field of industrial development; joint communiqué on
the official visit of the Minister of Industry of the Sudan to UNIDO
headquarters, 30 November-2 December 1988.
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(c) Agreements with the United Nations or its organs

(i) on 11 March 1988 the Agreement on the Transfer of Assets between
the United Nations and UNIDO was signed.’'73!8

(i) Asin 1986 and 1987, UNIDO concluded an agreement with the United
Nations on Arrangements for the Sale of UNIDO Publications.

(iii) On 28 May 1988 UNIDO and ECA signed a Working Arrangement
on cooperation and consultation within the overall framework set forth by the
Relationship Agreement between the United Nations and UNIDO of 18 Decem-
ber 1985. In October 1984, UNIDO signed a Letter of Agreement with the United
Nations Fund for Drug Abuse Control (UNFDAC) concerning the continued
participation of UNIDO in the implementation of UNFDAC-funded law en-
forcement and other drug control projects in 1989.

(d) Trust Fund Agreements with Governments on Associate Experts

In 1988 such an Agreement was concluded with the Government of Japan
in the form of an Exchange of Letters.

(e) Standard Basic Cooperation Agreement

Such Agreements were concluded with Bolivia, Chile, Morocco, the Niger,
the Sudan, and the United Arab Emirates.

(f) Regulations and Rules

(i) Financial Rules: Based on the UNIDO Financial Regulations, which
were approved by the General Conference at its second session in 1987 and
came into force on 1 January 1988,% the Director-General issued the Financial
Rules of UNIDO,** which also became effective on 1 January 1988.

(ii)  Staff Rules

In accordance with staff regulation 13.49,%' the Director-General elabo-
rated the Staff Rules of UNIDO, which entered into effect on 1 July 1988.31322

(g) Secretariat procedures with regard to international treaties
and agreements

In July 1988, UNIDO issued instructions®* on the Procedures of the Secre-
tariat concerning the registration, filing and recording, and publication of trea-
ties and international agreements to which the United Nations Industrial Devel-
opment Organization is a party, pursuant to Article 102 of the Charter of the
United Nations and the Regulations adopted by the General Assembly to give
effect to Article 102.

(h) UNIDO emblem
At its 4th session, the Industrial Development Board decided to select the
emblem and seal used provisionally since January 1986 as the official emblem

and seal of UNIDO. 31832
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(i) Agreements with publishing houses regarding UNIDO publications

The Legal Service has elaborated — together with the UNIDO Publica-
tions Board — a model agreement to be used in negotiations with outside pub-
lishers for the editing, printing and publication of books, industrial review se-
ries or other publications prepared by UNIDO’s officials or consultants. On the
basis of this model, UNIDO concluded an agreement in 1988 with Cassell
Tycooly, London.

8. UNIVERSAL POSTAL UNION

The Universal Postal Union has continued to study the legal and adminis-
trative problems which the 1984 Hamburg Congress assigned to the Executive
Council. The following are among the most important problems which would
be of interest to other organizations.

(a) International postal regulations

The Executive Council decided to submit to the Washington Congress of
1989:

— A proposal aimed at relaxing the procedure provided for in article
102, paragraph 6(r), of the General Regulations, for the introduction
of new services or practices;

— Proposals intended to introduce into rule 15 of the Rules of Procedure
for Congresses two procedures concerning referral to the Executive
Council of proposals to amend the Detailed Regulations;

— Proposals resulting from the decisions taken in 1986 and 1987 on the
problem of the legislative competence of the Executive Council.

It also requested the International Bureau to carry out the following studies
in 1989:

— To pursue the question of the authentication of the Detailed Regula-
tions based on the practice of other United Nations bodies;

— To analyse whether it was appropriate to state reservations before or
after authentication of the aforementioned Detailed Regulations;

— To study the possibility of replacing the terms “delegate” and “pleni-
potentiary” by the term “representative” in the Acts of the UPU;

— To analyse whether or not it was appropriate to put into force imme-
diately the new mechanism for the revision of the Acts of the UPU, in
particular, the legislative competence of the Executive Council in that
regard.
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(b) Amendment of article 6 of the Universal Postal Union Convention

Since the Executive Council believes that this article concerns only the
establishment of new services, it has not subscribed to the idea of including in it
provisions expressly confirming the maintenance, between Administrations
which so desire, of Agreements or parts thereof that have been terminated by
UPU. On the other hand, it will submit to the 1989 Washington Congress a draft
resolution which will afford the Administrations concerned the possibility of
maintaining or reintroducing between themselves at a later date all or part of the
Agreements terminated by UPU.

(¢) Credentials of delegates

Two solutions reflecting the two trends which were evident at the 1986 and
1987 sessions were discussed by the Executive Council. The first recommended
a certain degree of flexibility concerning irregular or missing credentials, while
the second proposed that delegates whose credentials were not in order should
forfeit the right to vote.

In the end, it opted for the first solution, supplemented by measures it had
already taken in 1987 (decision CE 10/1987), which were aimed at facilitating
the deposit of credentials and speeding up the procedure for their approval. This
decision requested the International Bureau in particular:

— To prepare model credentials which would be annexed to the invita-
tion to the Congress;

— To approach the Ministries of Foreign Affairs of member countries
calling their attention to the special requirements of the UPU with
regard to credentials (especially the power of signature);

— To take measures to expedite and accelerate the deposit of credentials
so that the Secretariat may have adequate time in which to prepare the
documents for the Credentials Committee;

— To provide for the Credentials Committee to meet immediately after
the beginning of Congress and to submit its initial report during the
first week of Congress.

(d) Function of the depositary of the Acts of the Union and participation of the
Swiss Government in the case of accession and admission to and with-
drawal from the Union

Pursuant to the request by the Swiss Government, the Executive Council
will submit to the 1989 Washington Congress the proposed amendments to the
Acts, whereby those residual functions exercised thus far by Switzerland would
be transferred to the International Bureau.

The Council has also instructed the International Bureau to review the pro-
visions of article 21, paragraph 4, of the Constitution®” on the determination of
the contribution class of new countries acceding to the Union, provisions which
no longer correspond to current practice.
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(e) Transfer to the International Bureau of the power to invite applications for
the posts of Director-General and Deputy Director-General of the Interna-
tional Bureau

Having considered the practice of other specialized agencies of the United
Nations, the Executive Council has decided to transfer to the International Bu-
reau the power to invite applications for the posts of Director-General and Deputy
Director-General of the International Bureau. Accordingly, it will submit to the
1989 Washington Congress a proposal to amend article 108, paragraph 2, of the
General Regulations.

(f) Possible accession of UPU to the 1986 Vienna Convention on the Law of
Treaties between States and International Bureau Organizations or between
International Organizations®*®

The Executive Council has decided to request the International Bureau to
prepare a supplementary report in 1989 on the advisability of acceding to the
1986 Vienna Convention.

(g) Suggestions regarding the functioning of the Union

In view of the important suggestions made by the International Bureau
with regard to adapting the operation of the UPU to the present commercial and
technical demands, the Executive Council established a Working Party to con-
sider the matter with a view to preparing proposals for submission to the Con-
gress, or, if possible, proposals applicable before Congress (decision CE 8/1988).

9. WORLD BANK?*”

(a) International Bank for Reconstruction and Development

Amendment of the Articles of Agreement

On 30 June 1987 the Board of Governers of the Bank adopted a resolution
amending article VIII(a) of the Bank’s Articles of Agreement, increasing the
majority of the total voting power of members required to accept further amend-
ments of the Articles of Agreement from 80 to 85 per cent.’?

Article VIII of the Bank’s Articles of Agreement establishes a two-stage
procedure for amending the Articles. A proposed amendment must first be ap-
proved by the Board of Governors (by a majority of the votes cast) and thereaf-
ter must be accepted by the members. With the exception of amendments of a
few provisions of the Articles which must be accepted by all members, amend-
ments must be accepted by three fifths of the members having four fifths (i.e.,
80 per cent) of the total voting power.
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On 15 November 1988, the Bank formally certified to the members that the
required acceptances had been received and that, pursuant to the Articles of Agree-
ment and the resolution, the amendment would come into force for all members
on 16 February 1989, three months after the Bank’s formal communication.

1988 General capital increase

On 27 April 1988, the Board of Governors of the Bank adopted two resolu-
tions increasing the authorized capital of the Bank. The first resolution (No.
425) increased the authorized capital by 620,000 shares having a par value of
$100,000 in terms of 1944 gold dollars.

Pursuant to the interpretation of article II, section 2(a), of the Articles of
Agreement made by the Executive Directors on 14 October 1986, pursuant to
article IX of the Articles, the shares are valued on the basis of the Special Draw-
ing Right (SDR) introduced by the International Monetary Fund, as the SDR
was valued in terms of United States dollars immediately before the introduc-
tion of the basket method of valuing the SDR on 1 July 1974, such value being
equal to $1.20635 for one SDR.*¥

Members of the Bank are authorized to subscribe their proportionate share
of the increase within a period extending to 30 September 1993. Subscribing
members will pay 0.3 per cent of the price of shares in United States dollars and
2.7 per cent in their currency. The balance of the price of shares will be part of
the Bank’s callable capital, which may be called only to meet the Bank’s obliga-
tions on its borrowings and its guarantees. The increase in capital will support
an increase in the Bank’s lending operations.

The second resolution (No. 426) increased the authorized capital by an
additional 14,000 shares, to accommodate new members. Shares authorized under
resolution No. 426 have the same par value as shares authorized under resolu-
tion No. 425. The terms and conditions of payment will be specified at the time
of subscription by new members.

(b) International Development Association

Eighth Replenishment

On 4 March 1988, the Eighth Replenishment of the Association’s resources
became effective, the Association having received notification of participation
from donors whose aggregate contributions amounted to 80% of the replenish-
ment. The amount of the replenishment is $11.5 billion, which, together with
supplementary contributions of certain donors, brings the total amount of re-
sources available to IDA for lending through June 1990 to over $12 billion.

(c¢) Multilateral Investment Guarantee Agency

On 12 April 1988, the Convention Establishing the Multilateral Invest-
ment Guarantee Agency (MIGA)** came into force, creating MIGA as the new-
est affiliate of the World Bank. MIGA seeks to encourage the flow of invest-
ment among its member countries, and in particular to its developing member
countries, by issuing guarantees against non-commercial risks and carrying out
a wide range of consultative and advisory activities.
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The Council of Governors of MIGA held its inaugural meeting on 8 June
1988, during which it adopted the By-Laws of the Agency**! and elected MIGA’s
Directors.

The Board of Directors held its first meeting on 22 June 1988 and adopted
three further sets of regulations and rules. These are the Financial Regulations,
the Rules of Procedure for Meetings of the Board of Directors and MIGA’s
Operational Regulations.*>

At its initial meeting, the Board of Directors also designated the President
of the World Bank, who under the MIGA Convention is ex officio the Chairman
of MIGA’s Board, to serve as President of MIGA as well.

As of 31 December 1988, the MIGA Convention had been signed by 72
countries. Forty-eight of these had also ratified the Convention and were mem-
bers of MIGA.

The texts of MIGA’s By-Laws, Financial Regulations, Rules of Procedure
and Operational Regulations approved by the Council and Board at their re-
spective initial meetings are identical in most respects to those adopted in Sep-
tember 8 1986 by a Preparatory Committee of signatory States of the Conven-
tion. For further details on the work of this committee, see Juridical Yearbook,
1986, pp. 168-169.

Also by the end of 1988, MIGA had registered 21 guarantee applications
submitted by investors from 6 countries for projects in 11 other countries.

(d) International Centre for Settlement of Investment Disputes

(i) Signatory States and Contracting States

As of 31 December 1988, 92 States had signed the Convention on the Settle-
ment of Investment Disputes Between States and Nationals of Other States (the
ICSID Convention).*** Of the signatory States, 89 had also ratified the ICSID
Convention.

(ii) Disputes before the Centre

In Klockner/Cameroon (case ARB/81/2), the dispute had been submitted
to a new ICSID tribunal in 1986 following the annulment of the award previ-
ously rendered in that case. During 1988, the new tribunal rendered its award.
Awards were also issued in 1988 in Maritime International Nominees Estab-
lishment (MINE) v. Republic of Guinea (case ARB/84/4) and in Société Ouest
Africaine des Bétons Industriels v. State of Senegal (case ARB/82/1).

Annulment proceedings were subsequently instituted in respect of the award
in the MINE case and in respect of the second award in the K/dckner case.

Also during 1988, the arbitration in Dr. Gaith R. Pharaon v. Republic of
Tunisia (case ARB/86/1) was discontinued following an amicable settlement by
the parties of their dispute.
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As of 31 December 1988, there were nine cases pending before the Centre.
These included the two annulment proceedings mentioned above and the fol-
lowing seven further arbitrations:

— Amcollndonesia (case ARB/81/1);

— Colt Industries Operating Corp., Firearms Division v. Government of
the Republic of Korea (case ARB/84/2);

— SPP (Middle East) v. Arab Republic of Egypt (case ARB/84/3);

— Société d’ Etudes de Travaux et de Gestion (SETIMEG) S.A. v. Repub-
lic of Gabon (case ARB/87/1);

— Mobil Oil Corp., Mobil Petroleum Co., Inc. and Mobil Oil New
Zealand Ltd. v. New Zealand Government (case ARB/87/2);

— Asian Agricultural Products Ltd. v. Democratic Socialist Republic of
Sri Lanka (case ARB/87/3); and

— Occidental of Pakistan Inc. v. Islamic Republic of Pakistan (case ARB/
87/4).3%

10.  WORLD HEALTH ORGANIZATION

(a) Constitutional and legal developments

The amendments to articles 24 and 25 of the Constitution, adopted in 1986
by the Thirty-ninth World Health Assembly to increase the membership of the
Executive Board from 31 to 32, now total 39 acceptances by member States.

During the year 1988, two member States (Antigua and Barbuda, and
Dominica) acceded to the Convention on the Privileges and Immunities of the
Specialized Agencies. By the end of the year, the total number of member States
that had acceded to the Convention with respect to WHO was 93.

The Forty-first World Health Assembly requested the Director-General to
make arrangements for the Organization’s accession to the Convention on Early
Notification of a Nuclear Accident’™® and the Convention on Assistance in the
Case of a Nuclear Accident or Radiological Emergency,*** adopted in Vienna on
26 September 1986. To fulfil one of the conditions laid down by the Conven-
tions and in accordance with the Assembly’s decision, the instruments of acces-
sion, deposited on 28 July 1988, stated that the World Health Organization was
competent to act as the directing and coordinating authority in international
health work in matters covered by the Conventions, and to provide related as-
sistance upon the request or acceptance of governments, without prejudice to
the national competence of each of its member States.

138



(b) Health legislation

The publication of the quarterly International Digest of Health Legislation
(and its French-language counterpart, the Recueil international de législation
sanitaire) has continued. Each volume contains legislation on all aspects of health
(including the human environment, bioethics, pharmaceuticals, etc.) from 80 or
so jurisdictions (including international organizations), as well as reviews of or
notices on new books and other publications on health law and allied topics,
reports on conferences, etc. The transmission of information on legislative mat-
ters to WHO’s member States is another routine yet vital activity that was con-
tinued during 1988.

Legislative developments in the field of AIDS and HIV infection contin-
ued to receive high priority. There is no precedent for the unabated flow of new
laws, regulations, and other legal instruments dealing with many aspects of what
has now been recognized as a pandemic. WHO’s Health Legislation Unit plays
a supportive role to the Global Programme on AIDS, and helps to disseminate
information on those products of the Global Programme that have legal or leg-
islative implications. A product that has been widely welcomed is the annotated
listing of HIV/AIDS legislation, which is now being updated at least twice a
year.* WHO continued to monitor HIV- and AIDS-related restrictions on in-
ternational travel. WHO’s Regional Office for Europe will convene an Interna-
tional Consultation on Health Legislation and Ethics in the Field of AIDS and
HIV Infection (Oslo, 26-29 April 1989).

WHO continued to provide support to developing countries, at their request,
in the review and revision of health legislation. Consultant missions were con-
ducted to a number of countries. WHO staff members played an active role in the
Second National Workshop on Health Legislation, held in Shanghai in April 1988;
a group of Chinese experts undertook a Study Tour on Health Legislation to four
European countries (August-September 1988). The Organization was represented
at a number of major international meetings, including the VIIIth World Congress
on Medical Law, held at Prague from 21 to 25 August 1988.
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