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Chapter III

GENERAL REVIEW OF THE LEGAL ACTIVITIES OF THE
UNITED NATIONS AND RELATED INTERGOVERNMENTAL
ORGANIZATIONS

A. General review of the legal activities of the United Nations
1. DISARMAMENT AND RELATED MATTERS
(@) Approaches and trends in multilateral disarmament

(i) Role of the United Nations in the field of disarmament

In 1990 the role of the United Nations in the field of disarmament was a promi-
nent issue in the deliberations in both the Disarmament Commission and the General
Assembly. By its resolution 45/62 A of 4 December 1990,! the General Assembly
adopted the text of the Declaration of the 1990s as the Third Disarmament Decade.
The Disarmament Commission also completed its consideration of the item ‘“Review
of the role of the United Nations in the field of disarmament? and produced a text on
the subject that was commended by the General Assembly in its resolution 45/62 B of
4 December 1990.3 By the same resolution the Asembly noted with satisfaction that
the Disarmament Commission had adopted by consensus a set of ““Ways and means
to enhance the functioning of the Disarmament Commission’* at jts 1990 substantive
session.

The issue of verification of and compliance with arms limitation and disarma-
ment agreements and, in particular, the role of the United Nations in the verification
of such agreements continued to receive earnest consideration. By its resolution 45/65
of 4 December 1990,5 the Assembly welcomed the report of the Secretary-General on
the subject,® noting that the report had been approved by the Group of Qualified Gov-
ernmental Experts to Undertake a Study on the Role of the United Nations in the Field
of Verification.

Political considerations reflecting ongoing positive changes in international rela-
tions as well as the rationalization of the work of the First Committee found their
expression in new trends in the work of that Committee. The Committee succeeded,
in some degree, in its efforts to stop the proliferation of decisions on disarmament
matters; the number of decisions adopted in 1990 was the lowest in eight years, while
the proportion of those adopted without a vote was the highest.

(ii) The qualitative arms race; proliferation of advanced technologies

During 1990 the discussions which took place in different disarmament forums
revealed the need for thorough consideration of such issues as: globalization of tech-
nology; prevention of the proliferation of highly destabilizing weapons and related
technology; national policy on research and development and technology assessment;
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exchange of data and confidence-building measures; and the role of the United
Nations in this field. In dealing with these matters the General Assembly adopted two
resolutions. By its resolution 45/60 of 4 December 1990,7 it took note of the report of
the Secretary-General entitled ““Scientific and technological developments and their
impact on international security,’’8 and by resolution 45/61 of the same date? it wel-
comed national and international activities to use scientific and technological achieve-
ments for disarmament-related purposes.

(iif) Question of general and complete disarmament. the comprehensive
programme of disarmament

In 1990, in continuation of the trend of most of the 1980s, efforts towards and
achievement of specific arms regulation and reduction measures dominated the overall
disarmament scene, once again reducing emphasis on the comprehensive approach.
Therefore, resolution 45/62 E of 4 December 1990, in which the General Assembly
specifically requested the Conference on Disarmament to re-establish, at the begin-
ning of its 1991 session, the Ad Hoc Committee on the Comprehensive Programme of
Disarmament, was adopted with less support than had been given to the correspond-
ing resolution of 1989, in which the Assembly had called upon the Conference only
““to consider’” such action. The Assembly recommended that the Ad Hoc Committee
continue its work, building on the texts already agreed to, with the view to resolving
the outstanding issues and thus concluding negotiations on it.

(b) Nuclear disarmament

(i) Nuclear-arms limitation and disarmament; prevention of nuclear war

In 1990 a total of eight resolutions dealing with the questions of nuclear-arms
limitation and disarmament and the prevention of nuclear war were approved by the
First Committee and adopted on 4 December 1990 by the General Assembly. Once
again the Assembly underscored the special responsibility of the two major Powers
for nuclear disarmament and, at the same time, reaffirmed that bilateral and multilat-
eral negotiations on nuclear disarmament should complement each other. Two distinct
resolutions (45/58 B! and 45/58 H!2) were adopted on bilateral nuclear-arms negotia-
tions, neither by consensus. In its resolution 45/58 D,13 the General Assembly wel-
comed the continued implementation of the Treaty between the United States of
America and the Union of Soviet Socialist Republics on the Elimination of Their
Intermediate-Range and Shorter-Range Missiles and the negotiations between those
States on the reduction of their nuclear arsenals and the progress made in those negoti-
ations and urged them further to discharge their special responsibility for nuclear dis-
armament. Furthermore, by its resolution 45/62 C,* the Assembly expressed its belief
that efforts should be intensified in order to initiate multilateral negotiations in accor-
dance with the provisions of paragraph 50 of the Final Document of the Tenth Special
Session of the General Assembly;'s reiterated that, in view of the importance of the
matter, it was equally necessary to devise suitable steps to expedite effective action
for the prevention of nuclear war; and requested the Conference on Disarmament to
establish ad hoc committees at the beginning of its 1991 session on both the cessation
of the nuclear-arms race and nuclear disarmament and the prevention of nuclear war
with adequate mandates in order to allow a structured and practical analysis of how
the Conference could best contribute to progress on those two urgent matters.
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By its resolution 45/59 D,'6 the General Assembly urged both the Union of
Soviet Socialist Republics and the United States of America to reach agreement on an
immediate nuclear-arms freeze, which would, inter alia, provide for a simultaneous
total stoppage of any further production of nuclear weapons and a complete cut-off in
the production of fissionable material for weapons purposes; and called upon all
nuclear-weapon States to agree, through a joint declaration, to a comprehensive
nuclear-arms freeze. And by its resolution 45/58 L,17 the Assembly requested the
Conference on Disarmament, at an appropriate stage of its work on the item entitled
““Nuclear weapons in all aspects,” to pursue its consideration of the question of ade-
quately verified cessation and prohibition of the production of fissionable material for
nuclear weapons and other nuclear explosive devices.

Moreover, by its resolution 45/59 B,18 the General Assembly reiterated its
request to the Conference on Disarmament to commence negotiations, as a matter of
priority, in order to reach agreement on an international convention prohibiting the
use or threat of use of nuclear weapons under any circumstances, taking as a basis the
draft Convention on the Prohibition of the Use of Nuclear Weapons annexed to the
resolution. And by its resolution 45/58 E,° the Assembly took note of the comprehen-
sive study on nuclear weapons contained in the report of the Secretary-General? and
commended the study and its conclusions to the attention of all Member States.

(ii) Fourth Review Conference of the Parties to the Treaty on the Non-
Proliferation of Nuclear Weapons

The Fourth Review Conference of the Parties to the Treaty on the Non-Prolifera-
tion of Nuclear Weapons?! was held at Geneva from 20 August to 14 September
1990. In all, 84 States parties to the Treaty took part in the Conference. The improve-
ment in the international climate and the conclusion and implementation of the first
agreement on the elimination of a whole category of nuclear weapons, as well as
some other arms limitation agreements, did not prove sufficient to bridge the gap,
which had existed from the beginning, between the nuclear and non-nuclear-weapon
States parties to the Treaty. Once more the differences in assessment of the imple-
mentation of article VI, especially in regard to progress in reaching a comprehensive
test-ban treaty, could not be resolved. As a result the Review Conference was unable
to reach consensus on a substantive final declaration. However, in spite of the lack of
a final declaration, the Conference proved useful in providing an opportunity to assess
the operation of the Treaty and to confirm the readiness of virtually all States to
continue to support the non-proliferation regime, of which the Treaty was the central
element. Among the specific results of the Conference that were not formalized by the
adoption of a final declaration, the most important was the agreement that the nuclear
supplier States should require of non-nuclear-weapon recipients, as a condition for
any nuclear supplies, a commitment that they would accept safeguards on all their
nuclear activities.

No draft resolution concemning the Non-Proliferation Treaty or the Review Con-
ference was called for in the General Assembly in 1990, and none was put forward.
However, various resolutions on questions of nuclear disarmament connected with the
objectives espoused by the Treaty were adopted.

(iii) Cessation of all nuclear-test explosives

In 1990 positions of the nuclear-weapon States on the question of cessation of
nuclear-test explosions had not changed fundamentally from those of previous years.
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However, the Conference on Disarmament, reaching consensus on a non-negotiating
mandate for the Ad Hoc Committee on a test ban, represented an important break-
through for that question.

The General Assembly adopted on 4 December 1990 two traditional resolutions
on the test-ban issue. By its resolution 45/49,2 the Assembly reaffirmed its convic-
tion that a treaty to achieve the prohibition of all nuclear-test explosions by all States
for all time was a matter of the highest priority and urged once more all nuclear-
weapon States, in particular the three depositary States of the Treaty Banning Nuclear
Weapons Tests in the Atmosphere, in Outer Space and under Water? and of the
Treaty on the Non-Proliferation of Nuclear Weapons, to seek to achieve the early
discontinuance of all test explosions of nuclear weapons for all time and to expedite
negotiations to that end. By its resolution 45/51,24 the Assembly urged the Conference
on Disarmament, in order that a comprehensive nuclear-test-ban treaty might be con-
cluded at an early date, to re-establish the Ad Hoc Committee on a Nuclear Test Ban
at the beginning of its 1991 session to carry forward the work begun in the Confer-
ence in 1990, focusing on substantive work on specific and interrelated test-ban
issues, including structure and scope as well as verification and compliance; urged the
nuclear-weapon States, especially those which possessed the most important nuclear
arsenals, to agree promptly to appropriate verifiable and militarily significant interim
measures, with a view to concluding a comprehensive nuclear-test-ban treaty; and
urged those nuclear-weapon States which had not yet done so to adhere to the partial
test-ban Treaty. Furthermore, by its resolution 45/50,% also of 4 December 1990, the
General Assembly called upon all parties to the Treaty Banning Nuclear Weapon
Tests in the Atmosphere, in Outer Space and under Water to participate in, and con-
tribute to the success of, the Amendment Conference of the States parties to the
Treaty, to be held in New York from 7 to 18 January 1991, for the achievement of a
comprehensive nuclear-test ban at an early date, as an indispensable measure towards
implementation of their undertakings in the preamble to the Treaty; and reiterated its
conviction that, pending the conclusion of a comprehensive nuclear-test-ban treaty,
the nuclear-weapon States should suspend all nuclear-test explosions through an
agreed moratorium or unilateral moratoria.

(iv) Effective international arrangements to assure non-nuclear-weapon States
against the use or threat of use of nuclear weapons

The work on security assurances in the Conference on Disarmament once again
offered little evidence of tangible progress. Basically, the nuclear-weapon States
maintained their established positions on the issue and upheld their existing unilateral
assurances.

In the General Assembly, the two traditional competing agenda items and draft
resolutions on the question had been replaced by one resolution, resolution 45/54 of 4
December 1990,% adopted by an overwhelming majority vote. By that resolution, the
General Assembly reaffirmed the urgent need to reach an early agreement on effective
international arrangements to assure non-nuclear-weapon States against the use or
threat of use of nuclear weapons; noted with satisfaction that in the Conference on
Disarmament there was no objection, in principle, to the idea of an international con-
vention to assure non-nuclear-weapon States against the use or threat of use of nuclear
weapons, although the difficulties as regards evolving a common approach acceptable
to all had also been pointed out; and appealed to all States, especially the nuclear-
weapon States, to demonstrate the political will and flexibility necessary to reach
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agreement on a common approach and, in particular, on a common formula that could
be included in an international instrument of a legally binding character.

(v) Nuclear-weapon-free zones and zones of peace

The strengthening of existing nuclear-weapon-free zones and the establishment
of new zones in various regions of the world continued to be supported in the Dis-
armament Commission and at the forty-fifth session of the General Assembly, as well
as at the Fourth Review Conference of the Non-Proliferation Treaty. Although there
were no significant developments in 1990 regarding nuclear-weapon-free zones and
while there were some negative developments concerning the implementation of the
Declaration on the Indian Ocean as a Zone of Peace (the withdrawal of France, the
United Kingdom of Great Britain and Northern Ireland and the United States of
America from the Ad Hoc Committee on the Indian Ocean), it was felt that the
improved political atmosphere, the various sets of ongoing negotiations on disarma-
ment and the steps that had been taken or were being taken to solve some regional
crises and conflicts might contribute to tangible progress in that area in the future.

Treaty for the Prohibition of Nuclear Weapons in Latin America
(Treaty of Tlatelolco)?

By resolution 45/48 of 4 December 1991,28 the General Assembly once more
urged France not to delay any further the ratification of Additional Protocol I of the
Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of
Tlatelolco), which had been requested so many times and which appeared all the more
advisable, since France was the only one of the four States to which the Protocol was
open that was not yet party to it.

Denuclearization of Africa

By its resolution 45/56 A of 4 December 1990,% the General Assembly reaf-
firmed that the implementation of the Declaration on the Denuclearization of Africa
adopted by the Assembly of Heads of State and Government of the Organization of
African Unity would be an important measure to prevent the proliferation of nuclear
weapons and to promote international peace and security; called upon all States, cor-
porations, institutions and individuals to desist from further collaboration with the
racist regime of South Africa that might enable it to frustrate the objective of the
Declaration; demanded once again that the racist regime refrain from manufacturing,
testing, deploying, transporting, storing, using or threatening to use nuclear weapons;
and also demanded that South Africa submit forthwith all its nuclear installations and
facilities to inspection by the International Atomic Energy Agency.

Establishment of a nuclear-weapon-free zone in the region of the Middle East

By its resolution 45/52 of 4 December 1990,% the General Assembly urged all
parties directly concerned to consider seriously taking the practical and urgent steps
required for the implementation of the proposal to establish a nuclear-weapon-free
zone in the region of the Middle East in accordance with the relevant resolutions of
the General Assembly, and, as a means of promoting that objective, invited the coun-
tries concerned to adhere to the Treaty on the Non-Proliferation of Nuclear Weapons;
called upon all countries of the region that had not done so, pending the establishment
of the zone, to agree to place their nuclear activities under International Atomic
Energy Agency safeguards; invited all countries of the region to declare their support
for establishing such a zone, consistent with paragraph 63 (d) of the Final Document
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of the Tenth Special Session of the General Assembly,? and to deposit those declara-
tions with the Security Council; and also invited them not to develop, produce, test or
otherwise acquire nuclear weapons or permit the stationing on their termitories, or
territories under their control, of nuclear weapons or nuclear explosive devices, More-
over, by its resolution 45/63 of 4 December 1990,32 the Assembly reiterated its con-
demnation of Israel’s refusal to renounce any possession of nuclear weapons; reaf-
firmed that Israel should promptly apply Security Council resolution 487 (1981), in
which the Council, inter alia, requested it to place all nuclear facilities under Interna-
tional Atomic Energy Agency safeguards and to refrain from attacking or threatening
to attack nuclear facilities; and called upon all States and organizations that had not
yet done so not to cooperate with or give assistance to Israel that could enhance its
nuclear-weapons capability.

Establishment of a nuclear-weapon-free zone in South Asia

By its resolution 45/53 of 4 December 1990, the General Assembly reaffirmed
its endorsement, in principle, of the concept of a nuclear-weapon-free zone in South
Asia; urged once again the States of South Asia to continue to make all possible
efforts to establish such a zone and to refrain, in the meantime, from any action
contrary to that objective; and called upon those nuclear-weapon States that had not
done so to respond positively to that proposal and to extend the necessary cooperation
in the efforts to establish a nuclear-weapon-free zone in South Asia.

Implementation of the Declaration of the Indian Ocean as a Zone of Peace3

By its resolution 45/77 of 12 December 1990,% the General Assembly reaffirmed
full support for the achievement of the objectives of the Declaration of the Indian
Ocean as a Zone of Peace; reiterated and emphasized its decision to convene the
Conference on the Indian Ocean at Colombo, as a necessary step for the implementa-
tion of the Declaration; and renewed the mandate of the Ad Hoc Committee on the
Indian Ocean as defined in the relevant resolutions, and requested the Committee to
intensify its work with regard to the implementation of its mandate.

(vi) International cooperation in the peaceful uses of nuclear energy

Promoting the peaceful uses of nuclear energy and safeguarding the non-prolifer-
ation regime, areas in which the International Atomic Energy Agency continued to
play an indispensable role, were dominant concems of the international community in
1990. TAEA’s safeguards covered 95 per cent of all nuclear installations in non-
nuclear-weapon States. Nuclear material under IAEA safeguards remained in peaceful
nuclear activities or was otherwise adequately accounted for.

By its resolution 45/7 of 23 October 1990,% the General Assembly urged all
States to strive for effective and harmonious international cooperation in carrying out
the work of the International Atomic Energy Agency in promoting the use of nuclear
energy and the application of measures to strengthen the safety of nuclear installa-
tions, in strengthening technical assistance and cooperation for developing countries
and in ensuring the effectiveness and efficiency of the Agency’s safeguards system.

(c) Prohibition or restriction of use of other weapons

(1) Chemical and bacteriological (biological) weapons

In the Conference on Disarmament, negotiations on chemical weapons continued
on specific problem areas, in particular verification, technical, legal and institutional
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issues, and agreement was reached on a number of questions of a technical nature.
Despite the expectations raised by the Agreement between the United States and the
Soviet Union on the destruction and non-production of chemical weapons and on
measures to facilitate the multilateral convention on banning chemical weapons,3 [jt-
tle progress was achieved in the multilateral negotiations. As in the previous year, the
General Assembly adopted on 4 December 1990 three consensus resolutions on the
subject.

By its resolution 45/57 A, the General Assembly renewed its call to all States to
observe strictly the principles and objectives of the Protocol for the Prohibition of the
Use in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Meth-
ods of Warfare, signed at Geneva on 17 June 1925,% and to abide by the commit-
ments undertaken in the Final Declaration of the Conference of the States Parties to
the 1925 Geneva Protocol and Other Interested States, held in Paris from 7 to 11
January 1989; expressed its regret and concemn that a convention on the prohibition of
the development, production, stockpiling and use of chemical weapons and on their
destruction had not yet been concluded; and strongly urged the Conference on Dis-
armament, as a matter of highest priority, to intensify during its 1991 session its
efforts to resolve outstanding issues, and to conclude its negotiations on a convention,
and to re-establish its Ad Hoc Committee on Chemical Weapons for that purpose.
And by its resolution 45/57 C, the Assembly endorsed the propasals of the group of
qualified experts established in pursuance of its resolution 42/37 C of 30 November
1987 concerning technical guidelines and procedures to guide the Secretary-General
in the conduct of timely and efficient investigation of the reports of use of chemical
and bacteriological (biological) or toxin weapons, and noted the continuing signifi-
cance of the Security Council decision to consider immediately, taking into account
the investigations of the Secretary-General, appropriate and effective measures in
accardance with the Charter of the United Nations, should there be any future use of
chemical weapons in violation of international law. Additionally, by its resolution
45/57 B, the General Assembly noted that, at the request of the States parties, a Third
Review Conference of the Parties to the Convention on the Prohibition of the Devel-
opment, Praduction and Stockpiling of Bacteriological (Biological) and Toxin Weap-
ons and on Their Destruction would be held at Geneva in 1991; and recalled in that
regard the decision taken at the Second Review Conference that the Third Review
Conference should consider, infer alia, the issues set out in article XII of the Final
Declaration of the Second Review Conference.

(ii) Prevention of an arms race in outer space

In 1990, the question of the prevention of an arms race in outer space continued
to be a focus of attention within the United Nations. The majority of States continued
to consider that bilateral and multilateral efforts were complementary and they urged
immediate negotiations on the subject in the Conference on Disarmament.

By its resolution 45/55 A of 4 December 1990, the General Assembly urged the
Soviet Union and the United States to pursue intensively their bilateral negotiations in
a constructive spirit with a view to reaching early agreement for preventing an arms
race in outer space; recognized the relevance of considering measures on confidence-
building and greater transparency and openness in space; and requested the Confer-
ence on Disarmament to re-establish an ad hoc committee with an adequate mandate
at the beginning of its 1991 session and to continue building upon areas of conver-
gence with a view to undertaking negotiations for the conclusion of an agreement or
agreements, as appropriate, to prevent an arms race in outer space in all its aspects.
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(i) New weapons of mass destruction; radiological weapons

As at previous sessions, the question of the prohibition of the development and
manufacture of new types of weapons of mass destruction attracted little attention in
the deliberations of the disarmament bodies in 1990, owing to the fact that differences
of view concemning the imminence of the emergence of such weapons persisted. How-
ever, an agreement was reached to request the Conference on Disarmament to keep
under review the question of the prohibition of the development and manufacture of
new types of weapons of mass destruction and new systems of such weapons, and
General Assembly resolution 45/66 of 4 December 1990 on the subject was adopted.

The prohibition of radiological weapons was again addressed in the Conference
on Disarmament and in the General Assembly. By its resolution 45/58 F of 4 December
1990,4 the General Assembly requested the Conterence on Disarmament to continue
its substantive negotiation on the prohibition of development, production, stockpiling
and use of radiological weapons, with a view to the prompt conclusion of its work,
With respect to the prohibition of attacks on nuclear facilities, the General Assembly
by its resolution 45/58 J, also of 4 December 1990, recognized that an armed attack
or threat of armed attack on a safeguarded nuclear facility, operational or under con-
struction, would create a situation in which the Security Council would have to act
immediately in accordance with the provisions of the Charter of the United Nations,
including measures under Chapter VII; encouraged all States to be ready to provide
immediate peaceful assistance in accordance with international law Lo any State, if it
so requested, whose safeguarded nuclear facilities had been subjected to an armed
attack; and called upon all states that had not done so to become parties to Additional
Protocol I of 1977 to the Geneva Conventions of 12 August 1949 and upon all States
parties to that Protocol to consider, in the context of a possible diplomatic conference,
how to improve the existing regime with regard to the protection of nuclear facilities.

In addition, by its resolution 45/58 K of the same date,”? the General Assembly
expressed grave concern regarding any use of nuclear waste that would constitute radio-
logical warfare and have grave implications for the national security of all States; called
upon all States to take appropriate measures with a view to preventing any dumping of
nuclear wastes that would infringe upon the sovereignty of States; requested the Confer-
ence on Disarmament to continue to take into account, in the ongoing negotiations for a
convention on the prohibition of radiological weapons, the deliberate employment of
nuclear wastes to cause destruction, damage or injury by means of radiation produced
by the decay of such material; and requested the International Atomic Energy Agency to
continue keeping the subject under active consideration and to intensify efforts to con-
clude a legally binding instrument under its auspices on the effective prohibition of any
dumping of radioactive or nuclear wastes to complement a multilateral convention on its
prohibition in the Conference on Disarmament.

(d) Conventional disarmament and other approaches

(i) Conventional weapons

Following a trend apparent in the latter half of the 1980s, questions on the conven-
tional aspects of the arms race and conventional disarmament were discussed with
increased emphasis in 1990. The most noteworthy development in the United Nations
forums pertaining to conventional disarmament was the successful conclusion by the
Disarmament Commission of its work on a broad range of guidelines, agreed upon by
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consensus, on how the intemnational community might best approach and deal with con-
ventional disarmament.* Three draft resolutions and one decision relating to conven-
tional disarmament were adopted by the General Assembly on 4 December 1990.4

By its resolutions 45/58 C and 45/58 G, the General Assembly reaffirmed the
importance of conventional disarmament and encouraged States to intensify their
efforts in that connection, and also endorsed and called the attention of States to the
agreed recommendations of the Disarmament Commission. In addition to urging
wider adherence to the Convention on Prohibitions or Restrictions on the Use of Cer-
tain Conventional Weapons Which May be Deemed to Be Excessively Injurious or to
Have Indiscriminate Effects of 1980,4 the Assembly, in its resolution 45/64, stressed
that the Convention provided for the convening of conferences to consider amend-
ments or additional protocols relating to other categories of weapons, or to review the
scope and operation of the Convention and the Protocols annexed thereto. Further-
more, decision 45/415 ensured that the ongoing study report of the group of govern-
mental experts to consider aspects of international arms transfers?? would be given
due attention.

(i) Regional disarmament and confidence- and security-building measures

Considerable progress was made in regional disarmament efforts with regard to
conventional armaments and the improvement of confidence-building measures in
Europe in the course of 1990. The Treaty on Conventional Armed Forces in Europe®®
was signed by the 22 States members of the two military alliances in November in
Paris. In another framework encompassing 34 States participating in the Conference
on Security and Cooperation in Europe, a new set of muiually complementary confi-
dence- and security-building measures, designed to reduce the risk of military con-
frontation in Europe, was adopted as the Vienna Document 1990,4 also in
November.

Enhanced interest in regional arms limitation and confidence-building measures
was also in evidence in other regions. In Central America, for example, the peace
process continued in the form of the activities of the Security Commission established
under the Esquipulas IT Agreements.5?

At its forty-fifth session, the General Assembly adopted on 4 December 1990 six
resolutions and two decisions on the subject of regional disarmament and/or confi-
dence-building measures, including the related areas of naval disarmament and defen-
sive security concepts.5!

2. OTHER POLITICAL AND SECURITY QUESTIONS

(a) Implementation of the Declaration on the Strengthening of
International Security

In its resolution 45/80 of 12 December 1990, adopted on the recommendation
of the First Committee, the General Assembly reaffirmed the continuing validity of
the Declaration on the Strengthening of International Security; stressed the need for
further strengthening of the role of the United Nations in the maintenance of peace
and security and promoting respect for international law, as well as in economic and
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social development and progress for the benefit of mankind; welcomed the recent
active involvement of the Security Council, in pursuance of its primary responsibility
in the maintenance of international peace and security, and expressed the hope that it
would continue in that spirit to address other threats to international peace and secur-
ity; emphasized that the sustained growth and development of the world economy,
particularly that of the developing countries, and the solution of their economic prob-
lems, were basic prerequisites for the strengthening of international peace and secur-
ity; and considered that respect for and promotion of human rights and fundamental
freedoms in all aspects and the strengthening of international peace and security mutu-
ally reinforced each other.

(b) Legal aspects of the peaceful uses of outer space

The Legal Subcommittee of the Committee on the Peaceful Uses of Outer Space
held its twenty-ninth session at the United Nations Office at Geneva from 2 to 20
April 1990.5

In continuing its consideration of the agenda item entitled ““The elaboration of
draft principles relevant to the use of nuclear power sources in outer space™, the
Legal Subcommittee re-established its Working Group on the item. The Subcommit-
tee had before it a working paper submitted at its previous session by the delegation of
Canadas® and a working paper submitted at its current session by the delegations of
Canada, the Federal Republic of Germany and France.5” The Working Group concen-
trated on those draft principles where consensus had not been recorded. The Subcom-
mittee, taking note with appreciation of the report of the Working Group, expressed
particular satisfaction that principle 3 relating to guidelines and criteria for safe use
had been unanimously agreed to by the Working Group at the current session.

The Subcommittee also re-established its Working Group on the agenda item
““Matters relating to the definition and delimitation of outer space and to the character
and utilization of the geostationary orbit, including consideration of ways and means
to ensure the rational and equitable use of the geostationary orbit without prejudice to
the role of the International Telecommunication Union. The Subcommittee had before
it working papers submitted at its previous sessions. The Group considered the two
aspects of the agenda item, namely the definition and delimitation of outer space, on
the one hand, and the geostationary orbit, on the other, separately.

The Subcommittee re-established as well its Working Group on the item “‘Con-
sideration of the legal aspects related to the application of the principle that the explo-
ration and utilization of outer space should be carried out for the benefit and in the
interests of all States, taking into particular account the needs of developing coun-
tries””. the Subcommiltee had before it the replies received® from States Members of
the United Nations containing their views as to the priority of specific subjects under
that particular agenda item and providing information on their national legal frame-
works, if any, relating to the development of the application of the principle contained
in article 1 of the 1967 Treaty on Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies.
The Subcommittee also had before it replies receiveds? from the Member States con-
taining their views on the subject of international agreements that Member States had
entered into that were relevant to the principle that the exploration and use of outer
space should be carried out for the benefit and in the interests of all countries, taking
into particular account the needs of developing countries.
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The Committee on the Peaceful Uses of Outer Space at its thirty-third session,
held at United Nations Headquarters from 4 to 14 June 1990, took note with apprecia-
tion of the report of the Legal Subcommittee on the work of its twenty-ninth session
and made recommendations concerning the agenda of the Subcommittee at its thirtieth
session.®

With regard to the item entitled ““The elaboration of the draft principles relevant
to the use of nuclear power sources in outer space”’, the Committee urged the Legal
Subcommittee to make every effort in its work on the elaboration of the outstanding
draft principles in order to arrive at a final text of draft principles relevant to the use of
nuclear power sources in outer space as early as possible.

Regarding the agenda of the Legal Subcommittee, the Committee recommended
that the Subcommittee at its thirtieth session should continue the work on its current
agenda items.

The Committee also considered, in accordance with paragraph 27 of General
Assembly resolution 44/46 of 8 December 1989, the item entitled ““Spin-off benefits
of space technology: review of current status™. The Committee agreed that spin-offs
of space technology were yielding substantial benefits in many ficlds and noted that
the importance of those benefits was growing rapidly. Furthermore, the Committee
recommended that the Outer Space Affairs Division undertake a study of spin-offs
and that space agencies in Member States might specifically consider the allocation of
a small portion of their resources to encourage spin-off applications of space technol-
ogy through technology transfer and exchange of technical information on promo-
tional terms to developing countries.

At its forty-fifth session, by resolution 45/72 of 11 December 1990,5! adopted on
the recommendation of the Special Political Committee,f2 the General Assembly
endorsed the report of the Committee on the Peaceful Uses of Outer Space; invited
States that had not yet become parties to the international treaties governing the uses
of outer space® to give consideration to ratifying or acceding to those treaties; and
endorsed the recommendations of the Committee that the Legal Subcommittee, at its
thirtieth session, should continue, through its working group, the elaboration of draft
principles relevant to th use of nuclear power sources in outer space with the aim of
finalizing the draft set of principles; its consideration of matters relating to the defini-
tion and delimitation of outer space and to the character and utilization of the geosta-
tionary orbit, including consideration of ways and means to ensure the rational and
equitable use of the geostationary orbit without prejudice to the role of the Interna-
tional Telecommunication Union; and its consideration of the legal aspects related to
the application of the principle that the exploration and utilization of outer space
should be carried out for the benefit and in the interests of all States, taking into
particular account the needs of developing countries.

(¢) Question of Antarctica

By its resolution 45/78 A of 12 December 1990,% adopted on the recommenda-
tion of the First Committee,5 the General Assembly expressed its regret that, despite
the numerous resolutions adopted by the General Assembly, the Secretary-General of
the United Nations or his representative had not been invited to the meetings of the
Antarctic Treaty Consultative Parties; called upon the Consultative Parties to deposit
information and documents covering all aspects of Antarctica with the Secretary-Gen-
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eral; expressed the conviction that any move to draw up a comprehensive environ-
mental convention on the conservation and protection of Antarctica and its dependent
and associated ecosystems as well as establishing a nature reserve or world park must
be negotiated with the full participation of the international community, and in this
regard stressed that this should be pursued within the context of the United Nations
system, including the United Nations Conference on Environment and Development;
and requested the Secretary-General to undertake a comprehensive study with the help
of relevant United Nations programmes and specialized agencies on the establishment
of a United Nations-sponsored station in Antarctica with a view to promoting coordi-
nated international cooperation in scientific research for the benefit of mankind, par-
ticularly the importance of Antarctica to the global environment and ecosystems, as
well as to act as an early-warmning system on climate change and accidents. Further-
more, by its resolution 45/78 B of the same date, adopted also on the recommenda-
tion of the First Committee,5? the Assembly viewed with concern the continuing par-
ticipation of the apartheid regime of South Africa in the meetings of the Antarctic
Treaty Consultative Parties and appealed once again to the Consultative Parties to take
urgent measures to exclude the racist apartheid regime from participation in the meet-
ings of the Consultative Parties at the earliest possible date.

3. ENVIRONMENTAL, ECONOMIC, SOCIAL, HUMANITARIAN
AND CULTURAL QUESTIONS

(@) Environmental questions

Second special session of the Governing Council of the United Nations
Environment Programmess

The second special session of the Governing Council of the United Nations Envi-
ronment Programme was held at UNEP headquarters, Nairobi, from 1 to 3 August
1990. It was convened at the same location as, and in conjunction with, the first
substantive session of the Preparatory Committee for the United Nations Conference
on Environment and Development to deal with, inter alia, the elaboration of and the
process of making and implementing decisions on priority environmental issues, in
particular ways and means of enhancing the role of the Programme within the United
Nations system in addressing those issues.

By its decision SS.11/2,% entitled ““New developments in the protection of the
ozone layer’’, the Governing Council welcomed the results of the Second Meeting of
the Parties to the Montreal Protocol on Substances that Deplete the Ozone Layer — in
particular the decisions taken to strengthen the Protocol, the establishment of a finan-
cial mechanism to enable developing countries to comply with the control measures of
the Protocol and the progress made in respect of transfer of technology — and urged
all States that had not yet done so to become party to the Vienna Convention for the
Protection of the Ozone Layer™ and the Montreal Protocol on Substances that Deplete
the Ozone Layer.” By its decision SS.11/3,8 entitled ““Climate’’, section C (Frame-
work convention on climate change), the Governing Council authorized the Executive
Director to convene, jointly with the Secretary-General of the World Meteorological
Organization, an open-ended working group of government representatives to prepare
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for negotiations on a framework convention on climate change, in September 1990,
after the adoption of the interim report on the Intergovernmental Panel on Climate
Change at its fourth session, to be held in Sweden; and requested the Executive Direc-
tor to convene jointly with the Secretary-General of WMO the first negotiating ses-
sion of the open-ended working group on the framework convention on climate
change, and other related legal instruments as appropriate, and taking into account the
interim report of the Intergovernmental Panel on Climate Change and the results of
the Second World Climate Conference. That session should be held not later than
February 1991. By its decision SS.11/4,° entitled ““Hazardous wastes™, section A
(Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal),” the Governing Council, having considered those sections of the
report of the Executive Director on priority evolving environmental issues concerning
hazardous wastes and, in particular, the status of the Basel Convention and contribu-
tions to the costs of its interim secretariat,?® called upon all States to sign and ratify
the Basel Convention, if they had not already done so, and to continue to strengthen
their cooperation in problem areas within the scope of the Convention. Furthermore,
by its decision SS.II/5,€ entitled ““International legal instrument on the biological
diversity of the planet’”, the Council, recalling its decision 15/34 of 25 May 1989 on
the preparation of an international legal instrument on the biological diversity of the
planet, urged the Executive Director to accord high priority to the work on biological
divetsity and biotechnology with a view to arriving at an international legal instru-
ment for the conservation and rational use of biological diversity within a broad socio-
economic context, taking particular account of the need to share costs and benefits
between developed and developing countries and ways and means to support innova-
tion by local people, and, to that end, called upon the Ad Hoc Working Group of
Legal and Technical Experts established for that purpose to praceed expeditiously
with its task on the basis of the final report of the Ad Hoc Working Group of Experts
on Biological Diversity.

The Council also adopted a number of decisions concerning issues to be
addressed by the Preparatory Committee for the United Nations Conference on Envi-
ronment and Development.&

First session of the Preparatory Committee for the United Nations Conference on
Environment and Development™

The Preparatory Committee for the United Nations Conference on Environment
and Development held its first substantive session at Nairobi from 6 to 31 August
1990. Decisions adopted by the Committee™ included decisions related to legal mat-
ters. In particular, by its decision 1/11, entitled ““Climate change’’, the Preparatory
Committee requested the Secretary-General of the Conference to make recommenda-
tions concerning the contribution of the Preparatory Committee to the negotiating pro-
cess for a framework convention on climate change and related legal instruments. By
its decision 1/12, entitled “‘Ozone depletion”, the Preparatory Committee requested
the secretariat of the Conference to cooperate with the United Nations Environment
Programme and the World Meteorological Organization in evaluating the need for any
additional action to be taken by the Preparatory Committee to support the ongoing
work within the framework of the Vienna Convention for the Protection of the Ozone
Layer and the Montreal Protocol on Substances that Deplete the Ozone Layer. By its
decision 1/14, entitled ““Combating deforestation™, the Preparatory Committee rec-
ommended that discussions on the protection and sustainable management of boreal,
temperate, subtropical and tropical forest ecosystems be well coordinated and compat-
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ible with other possible types of action related to the reduction of emissions of green-
house gases, protection of biological diversity, rational utilization of biological
resources and improvement of market conditions for timber and timber products that
might be taken by the Food and Agriculture Organization of the United Nations, the
United Nations Environment Programme, the World Meteorological Organization and
the International Tropical Timber Organization in connection with conventions on
climate change and on biological diversity and other relevant agreements.

By its decision 1/16, entitled “Conservation of biological diversity™”, the Prepar-
atory Committee requested the Secretary-General of the Conference to follow closely
the work of the Ad Hoc Working Group of Experts on Biological Diversity, estab-
lished under the auspices of UNEP, on the negotiations of an international legal
instrument on biological diversity concerning the protection of biological diversity
and the rational use of biological resources within a broad socio-economic context,
including the work of the Sub-Working Group on Biotechnology, as well as the rele-
vant work of FAO, UNESCO, the International Union for Conservation of Nature and
Natural Resources and other intergovernmental and non-governmental organizations.
By its decision 1/20, entitled ““Protection of the oceans and all kinds of seas, includ-
ing enclosed and semi-enclosed seas, and coastal areas and the protection, rational use
and development of their living resources™, the Preparatory Committee:

(1) requested the Secretary-General of the Conference to submit to the Prepara-
tory Committee at its second session a comprehensive report with recommendations
for action covering, inter alia, the following areas: the effectiveness and feasible
strengthening of existing international institutions, the effectiveness and status of
implementation of existing legal instruments and the identification of gaps in existing
mechanisms for the protection of the marine environment; the effectiveness of
existing international institutions, the effectiveness and status of implementation of
existing legal instruments and the identification within appropriate forums of gaps in
existing mechanisms for the protection, rational use and development of living marine
resources, including the living resources of the high seas, taking into account the
results of the 1984 World Conference of Fisheries Management and Development as
well as the Third United Nations Conference on the Law of the Sea; and

(2) invited IMO, in cooperation with the States parties to the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter,’ to con-
sider initiating work to strengthen the regime curbing dumping at sea, laking into
consideration all relevant paragraphs of the Bergen Ministerial Declaration on Sus-
tainable Development in the ECE region™ and the outcome of the deliberations of the
other regional commissions due to hold regional conferences in preparation for the
United Nations Conference on Environment and Development.

By its decision 1/22, entitled ““Environmentally sound management of wastes,
particularly hazardous wastes, environmentally sound management of toxic chemicals
and prevention of illegal international traffic in toxic and dangerous products and
wastes’’, the Preparatory Committee requested the Secretary-General of the Confer-
ence to submit to the Preparatory Committee at its second session a progress repott
with recommendations for acton covering, inter alia, the following areas: measures to
strengthen international, regional and subregional cooperation, taking account, inter
alia, of the relevant provisions of the Basel Convention on the Transboundary Move-
ment of Hazardous Wastes and their Disposal, including exchange of information,
training and technical assistance, in particular to developing countries, and measures
to encourage, where appropriate, harmonization of standards for waste disposal;
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review and analysis of problems encountered in the ratification of the Basel Conven-
tion and measures to be taken to solve those problems; and the possible development
of a mechanism for management of chemicals similar to the Codex Alimentarius.

Consideration by the General Assembly

At its forty-fifth session the General Assembly, by its resolution 45/211 of 21
December 1990,7 adopted on the recommendation of the Second Committee,” took
note of the report of the Preparatory Committee on its first session and endorsed the
decisions contained therein;® decided that the United Nations Conference on Environ-
ment and Development should take place at Rio de Janeiro, Brazil, from 1 to 12 June
1692; urged that representation at the Conference be at the level of head of State or
Government; and reiterated that the Preparatory Committee should review and assess
ongoing negotiating processes in the field of the environment, and invited the forums
involved in such processes to report regularly on their activities to the Preparatory
Committee at its forthcoming sessions.

Furthermore, by its resolution 45/212 of the same date,® adopted also on the
recommendation of the Second Committee,? the General Assembly decided to estab-
lish a single intergovernmental negotiating process under the auspices of the General
Assembly, supported by the United Nations Environment Programme and the World
Meteorological Organization, for the preparation by the Intergovernmental Negotiat-
ing Committee of an effective framework convention on climate change, containing
appropriate commitments, and any related instruments as might be agreed upon, tak-
ing into account proposals that might be submitted by States participating in the nego-
tiating process, the work of the Intergovernmental Panel on Climate Change and the
results achieved at international meetings on the subject, including the Second World
Climate Conference; and considered that the negotiations for the preparation of an
effective framework convention on climate change should be completed prior to the
United Nations Conference on Environment and Development and opened for signa-
ture during the Conference.

(b) Intemational code of conduct on the transfer of technology

By its resolution 45/204 of 21 December 1990, adopted on the recommendation
of the Second Committee® the General Assembly took note of the report of the Secre-
tary-General of the United Nations Conference on Trade and Development on the
negotiations on a draft international code of conduct on the transfer of technology.®

(c) Code of conduct on transnational corporations

By its resolution 45/186 of 21 December 1990,86 adopted on the recommendation
of the Second Committee,*” the General Assembly confirming that there was substan-
tial provisional understanding on the contents of the draft code of conduct on transna-
tional corporations as presented to the President of the Economic and Social Council
by the Chairman of the Commission on Transnational Corporations at its reconvened
special session,® decided to request the President of the General Assembly, with the
support of the Secretary-General, to arrange for intensive consultations aimed at
achieving an early agreement on a code of conduct, for presentation to and adoption
by the Assembly at its forty-sixth session.
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{(d) Office of the United Nations High Commissioner for Refugees?

During the reporting period phenomenal and very rapid developments in the
international political, human rights and environmental arenas created a new context
and focus of concerns, perceptions and interests. The impact of those events and
developments on current and future refugee problems and on the role of the Office of
the United Nations High Commissioner for Refugees had yet to become apparent or to
be fully prasped. In many other respects, however, developments in the global refu-
gee situation continued to be characterized by the three considerations, namely: the
attainment of durable solutions to some of the world’s long-lasting refugee situations;
the deterioration, nevertheless, of the overall global refugee situation in that new
influxes were occurring amidst a generally less receptive international environment
for refugees and asylum-seekers; and finally, the financial crisis faced by the Office,
which worsened considerably, putting in ever more serious jeopardy the capacity of
the Organization to meet even the most basic needs of refugees.

In connection with the attainment of durable solutions, the single most notable of
those developments was in Namibia. The emergence there of an independent State, on
21 March 1990, was preceded by the successful repatriation, between June and Sep-
tember 1989, of up to 43,000 Namibians as part of the implementation of the Inde-
pendence Plan for Namibia under Security Council resolution 435 (1978) of 29 Sep-
tember 1978.

International protection invalved using law and principles to secure the rights,
security and welfare of refugees. Beyond attaining immediate objectives, such as the
prevention of refoulement, the ultimate aim of protection was to achieve solutions to
the problems of refugees, either through voluntary return to their countries of origin in
conditions of safety, or through integration in new national communities. During the
reporting period, many States continued to respect their commitments in that field and
the vast majority of the world’s refugees were admitted into the territory of States,
granted at least temporary asylum and protected from refoulement. Nevertheless, in a
number of instances admission and asylum were denied on various grounds. These
included the refusal by States to examine asylum requests based upon a strict applica-
tion of the notion of ““country of first asylum’’, even where the persons concerned
were not permitted to re-enter or remain in the country from which they had last come
or where it was far from clear that they would receive human treatment.

No country acceded to the 1951 Convention relating to the Status of Refugees
and its 1967 Protacol during the reporting period. The number of States parties to one
or both of those instruments therefore remained at 106. Two States, Brazil and Italy,
withdrew their geographical limitations to the 1951 Convention.

During the peried under review, UNHCR continued to provide advice and train-
ing to government officials and others on the appropriate content of procedures for the
determination of refugee status and how to implement it. In the context of the Com-
prehensive Plan of Action for Indo-Chinese Refugees, UNHCR assisted all receiving
countries in South-East Asia in establishing procedures for the determination of refu-
gee status and provided advice and guidance throughout the process both to the offi-
cials charged with their implementation and to asylum-seekers.

UNHCR also pursued its traditional promotion and dissemination activities with
respect ta refugee law and protection principles. The Centre for Documentation on
Refugees continued to strengthen and systematize the information and documentation
policies of the Office, particularly as they related to the protection of refugees. In
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addition to the continued publication of its quarterly Refugee Abstracts, the Centre
directed the development and subsequent publication by the International Refugee
Documentation Network of an international thesaurus on refugee terminology.
Finally, UNHCR continued to extend cooperation to Oxford University Press in its
publication of the International Journal of Refugee Law, the first four issues of which
appeared in 1989.

At the forty-first session of the Executive Committee of the Programme of the
High Commissioner for Refugees, held at Geneva from 1 to 5 October 1990,% the
Committee called upon States, UNHCR and other concerned parties to take all neces-
sary measures to ensure that refugees were effectively protected and recalled in that
regard the fundamental importance of the United Nations Convention relating to the
Status of Refugees of 28 July 19519 and the Protocol relating to the Status of Refu-
gees of 31 January 1967;92 noted with appreciation the accomplishments of the Office
in promoting and disseminating refugee law, particularly through the organization of
protection training courses, and in maintaining a research capacity, and called upon
the High Commissioner to consider how to pursue those activities within existing
resources; stressed that all action taken on behalf of women who were refugees must
be guided by the relevant international instruments relating to the status of refugees,
as well as other applicable human rights instruments, in particular, for States parties
thereto, the United Nations Convention on the Elimination of All Forms of Discrimi-
nation against Women;®® approved the policy on refugee women as contained in docu-
ment A/AC.96/754; and invited UNHCR to develop comprehensive guidelines on the
protection of refugee women as a matter of urgency in order to give effect to its policy
on refugee women.

By its resolution 45/140A of 14 December 1990,% adopted on the recommenda-
tion of the Third Committee,® the General Assembly strongly reaffirmed the funda-
mental nature of the function of the Office of the United Nations High Commissioner
for Refugees to provide international protection and the need for States to cooperate
fully with the Office in fulfilling that function, in particular by acceding to and fully
and effectively implementing the relevant international and regional refugee instru-
ments; recognized the urgent need to put all issues related to refugees, asylum-seekers
and other migratory flows firmly on the international political agenda, especially in
view of the fortieth anniversary of the Office of the High Commissioner and the 1951
Convention relating to the Status of Refugees, and in that connection welcomed initia-
tives to promote further awareness of and support for the Office, including accessions
to that instrument; called upon States to give high priority to the rights of refugee
children and to their survival, protection and development as reflected in the Conven-
tion on the Rights of the Child® and in the World Declaration on the Survival, Protec-
tion and Development of Children in the 1990s,%7 adopted by the World Summit for
Children in New York on 30 September 1990; endorsed the High Commissioner’s
policy on refugee women, which provided for the integration of refugee women into
all the programmes of the Office of the High Commissioner, as well as the conclusion
on refugee women and international protection adopted by the Executive Committee
of the Programme of the High Commissioner at its forty-first session;” and also
endorsed the conclusion on the note on international protection adopted by the Execu-
tive Committee of the Programme of the High Commissioner at its forty-first ses-
sion,® in which, in particular, the Executive Committee had recognized the impor-
tance of human rights and humanitarian principles and recognized that the current size
and characteristics of the refugee and asylum problem necessitated appropriate reas-
sessment of interational responses to the problem to date, with a view to developing
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comprehensive approaches to meet current realities, and at the same time noted the
difference between refugees and persons seeking to migrate for economic and related
Teasons.

{(e) International drug control

(1) Status of international instruments

In the course of 1990, 10 more States became parties to the 1971 Convention on
Psychotropic Substances,’™ two more States became parties to the 1972 Protacol
amending the Single Convention on Narcotic Drugs, 1961,10 and five more States
became parties to the Single Convention on Narcotic Drugs, 1961, as amended by the
Protocol of 25 March 1972 amending the Single Conventicn on Narcotic Drugs,
1961.12 On 11 November 1990, the United Nations Convention against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances of 19881 entered into force, and as
of the end of the year, 32 States had become parties to the Convention.

(2) Seventeenth special session of the General Assembly

By its resolution S-17/2 of 23 February 1990,1% adopted on the recommendation
of the Ad Hoc Committee of the Seventeenth Special Session, 5 the General Assem-
bly, at that session, which was devoted to the question of international cooperation
against illicit production, supply, demand, trafficking and distribution of narcotic
drugs and psychotropic substances, adopted the Political Declaration and the Global
Programme of Action on international cooperation against jllicit production, supply,
demand, trafficking and distribution of narcotic drugs and psychotropic substances,
which was annexed to the resolution. Excerpts from the Political Declaration and the
Global Programme of Action are reproduced below.

Political Declaration
We, the States Members of the United Nations,

Reaffirming our determination to combat the scourge of drug abuse and illicit trafficking in
narcotic drugs and psychotropic substances in strict conformity with the principles of the Charter
of the United Nations, the principles of international law, in particular respect for the sover-
eignty and territorial interity of States, the principle of non-interference in the internal affairs of
States and non-usc of force or the threat of force in international relations, and the provisions of
the international drug control conventions,

Reaffirming also the provisions set forth in the Single Convention on Narcotic Drugs of
1961, and in that Convention as amended by the 1972 Protocol Amending the Single Convention
on Narcotic Drugs of 1961, the Convention on Psychotropic Substances of 1971 and the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
adopted in 1988,

Agree on the following:

5. We shall increase our efforls and resources in order to intensify international coopera-
tion and concerted action, based upon the principle of shared responsibility, including the neces-
sary cooperation and assistance to affected States, when requested, in the economic, health,
social, judicial and law enforcement sectors in order to strengthen the capabilities of States to
deal with the problem in all its aspects;

76



18. We shall further develop and utilize, to the maximum extent, existing bilateral and
other international instruments or arrangements for enhancing international legal and law
enforcement co-operation;

19.  We reaffirm the principles set forth in the Declaration of the International Conference
on Drug Abuse and [Uicit Trafficking and undertake to apply, as appropriate, the recommenda-
tions of the Comprehensive Mnultidisciplinary Ouwtline of Future Activities in Drug Abuse
Control;106

20. We urge States to ratify or accede to the United Nations conventions in the field of
drug abuse control and illicit trafficking and, to the extent they are able to do so, to apply
provisionally the terms of the United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychetropic Substances;

GLOBAL PROGRAMME OF ACTION
i. INTRODUCTION

2. An important aspect of the fight against drug abuse has been the elaboration of interna-
tional legal instruments. The adoption of the Single Convention on Narcotic Drugs of 1961 and
of that Cenvention as amended by the 1972 Protocol Amending the Single Convention on Nar-
cotic Drugs of 1961 and of the Convention on Psychotropic Substances of 1971 were first impor-
tant steps in that direction.

4. In order to reinforce and supplement the measures provided in existing legal instru-
ments and to counter the new magnitude and extent of illicit drug trafficking and its grave conse-
quences, a United Nations plenipolentiary conference, held at Vienna from 25 November to 20
December 1988, adopted the United Nations Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances.

C. Control of supply of narcotic drugs and psychotropic substances

1. Eradication and substitution of illicit production of narcotic drugs, and eradication of illicit
processing of such drugs and of illicit production and diversion of psychotropic substances

3B. States shall consider, at the national and international levels, means by which the
internal sector of those economies that are affected by the illicit production and processing of
narcotic drugs and psychotropic substances might be strengthened, in order to support and
strengthen the implementation, by competent national authorities, of effective anti-drug
programmes, including the following measures:

[39.] (5) Consideration by States of entering into multilateral, bilateral or regional
apreements with countries affected by illicit drug production and processing, with a view to
facilitaling access by those countries to international markets and to assisting them in strengthen-
ing and adapting their internal capacity to produce exportable goads;

4. Monitoring and control mechanisms

45, States shall take all necessary measures, such as the conclusion of bilateral and
regional agreements, to establish montioring and control systems to prevent diversion from legit-
imate purposes of specific chemical substances, materials and cquipment frequently used in the
illicit manfuacture of narcotic drugs and psychotropic substances, in particular through the appli-
caton of articles 12 and 13 of the United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances adopted in 1988.
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D. Suppression of illicit trafficking in narcotic drugs and psychotropic substances

1. Traffic

51. States shall proceed rapidly and make every effort to ratify or accede to the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,
adopted in 1988, in order to enable the entry into force of the Convention, preferably by the end
of 1990.

52. The United Nations, in particular the Division of Narcotic Drugs, the International
Narcotics Control Board and the United Nations Fund for Drug Abuse Control, shall provide
expertise and assistance to States, at their request, to enable them to establish the legislative and
administrative measures for the ratification and effective implementation of the United Nations
Convention.

53. States shall, to the extent and where they are able to do so, apply provisionally the
measures set forth in the United Nations Convention.

54. Consistent with the United Nations Convention, consideration shall be given to the
conclusion of bilateral, regional and multilateral agreements and other arrangements aimed at
suppressing illicit trafficking in narcotic drugs and psychotropic substances.

55.  States that have not yet done so shall consider ratification of or accession to the Single
Convention on Narcotic Drugs of 1961 and that Convention as amended by the 1972 Protocol
Amending the Single Convention on Narcotic Drugs of 1961 and the Convention on Psycho-
tropic Substances of 1971.

59. States shall make increased use of the meetings of heads of National Drug Law
Enforcement Agencies and other intergovernmental organizations, such as the Customs Cooper-
ation Council and the International Criminal Police Organization (Interpol), regional cooperation
arrangements and other relevant institutional frameworks, for the purpose of co-ordinating coop-
eration in law enforcement and expanding programmes of training for law enforcement person-
nel in investigative matters and methods, interdiction and narcotics intelligence.

E. Measures to be taken against the effects of money derived from, used in or intended for
use in illicit drug trafficking, illegal financial flows and illegal use of the banking system

62. Priority shall be accorded to the implementation of the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, adopted in 1988, and the
conclusion of bilateral, regional and multilateral agreements on tracing, freezing and seizure and
forfeiture or confiscation of property and proceeds derived from, used in or intended for use in
illicit drug trafficking.

63. Mechanisms shall be developed to prevent the banking system and other financial
institutions from being used for the processing and laundering of drug-related money. To this
end, consideration should be given by Slates to entering into bilateral, regional and multilateral
agreements and developing mechanisms Lo trace property and proceeds derived from, used in or
intended for use in drug-related activities through the international banking system, facilitate
access to banking records and provide for the exchange of information between law enforce-
ment, regulatory or investigative agencics conceming the financial flow of property or proceeds
related to illicit drug trafficking.

66. States shall consider enacting legislation to prevent the use of the banking system for
the processing and laundering of drug-related money, inter alia, through declaring such activi-
ties criminal offences.
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67. States shall consider enacting Iegislation to permit the seizure and forfeiture of prop-
erty and proceeds derived from, used in or intended for use in illicit drug trafficking. To that
end, consideration should be given by States to concluding bilateral and multilateral agreements
to enhance the effectiveness of international co-operation, taking into particular account article
5, paragraph 5, of the United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances.

68. States shall encourage international, regional and national financial associations to
develop guidelines to assist their members in cooperating with government authorities in identi-
fying, detecting, tracing, freezing and seizing proceeds and property related to illicit trafficking
in narcotic drugs and psychotropic substances.

69. The elaboration of international agreements providing for stringent controls on money
derived from, used in or intended for use in drug-related activities and penalizing the laundering
of such money might be considered. Such instruments might also deal with the forfeiture or
confiscation of funds, proceeds and property acquired through revenues deriving from drug-
related activities.

F. Strengthening of judicial and legal systems, including law enforcement

74. States shall, as soon as possible, ratify or accede to the United Nations conventions in
the field of drug abuse control and illicit trafficking.

75. States in a position to do so and the United Nations, strengthening their action in
coordination with the regional institutes of the United Nations with mandates in this sphere, shall
provide advice and legal and technical assistance to enable States, at their request, to adapt their
national legislation to international conventions and decisions dealing with drug abuse and illicit
trafficking.

76. States are invited to give consideration fo the model treaties on mutual assistance in
criminal matters and on extradition, which contain specific provisions related to illicit traffic in
narcotic drugs and psychotropic substances and are to be dealt with by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders.

77. States shall encourage international and regional organizations to elaborate model
agreements on cooperation among customs officials, law enforcement agencies and other inter-
ested organs in the field of combating drug abuse and illicit trafficking.

78. The scope of international cooperation in support of technical assistance programmes
aimed at the strengthening of judicial, legal and law enforcement systems, in particular in the
field of the administration of justice, shall be extended. Particular attention shali be given to the
training of personnel at all levels.

79. Measures to protect the judiciary from any form of exposure and intimidation threat-
ening its independence and integrity shall be studied and promoted.

80. The United Nations shall act as a clearing-house for information on training program-
mes in drug law enforcement, including training for national narcotics agents in investigative
methods, interdiction and narcotics intelligence.

81. Consideration shall be given to establishing a capability within the United Nations
system to coordinate the provision by States of training and equipment to other States, at their
tequest, for their own anti-drug operations, within their territories, to inhibit the use, interdict
the supply and eliminate the illicit trafficking of drugs.

82. Since the International Law Commission has been requested to consider the question
of establishing an international criminal court or other international trial mechanism with juris-
diction over persons alleged to be engaged in illicit trafficking in narcatic drugs across national
frontiers, the Administrative Committee on Coordination shall consider, in its annual adjust-
ments to the United Nations systen-wide action plan on drug abuse control requested by the
General Assembly in its resolution 44/141 of 15 December 1989, the report of the International
Law Commission on the question.
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83. States shall consider the appropriateness of establishing arrangements, on the basis of
bilateral, regional and multilateral agreements, which would allow them lo benefit from one
anather’s criminal justice system in dealing with similar drug-related offences.

84. Consideration shall be given to establishing a register of anti-drug expertise and ser-
vices, under the supervision of the Division of Narcotic Drugs, which could be made available to
States, at their request.

85. A review should be undertaken of international and regional law enforcement activi-
ties funded or sponsored by the United Nations, as well as those of other intergovernmenial
organizations and regional arrangements, to ensure a coherent approach to law enforcement
activities within the overall context of the Global Programme of Action.

H. Resources and structure

94, Attention shall be given to the need for (a) coherence of actions within the United
Nations drug-related unils and coordination, complementarity and non-duplication of all drug-
related activities across the United Nations system; (b) integration of drug-related information
within the United Nations system; (c) integration of the reduction of illicit demand in United
Nations programming; (d) integration of law enforcement field expertise in United Nations
programmes; {e} carapliance with all non-discretionary obligations mandated by the three drug
control conventions; and (f) an estimate of resources necessary to carry out these mandates
successfully.

(3) Consideration by the General Assembly

By its resolution 45/147 of 18 December 1990,17 adopted on the recommenda-
tion of the Third Committee'® the General Assembly, conscious that the adoption of
the Palitical Declaration and the Global Programme of Action at the seventeenth spe-
cial session of the General Assembly was an imporfant step in the harmonization of
the efforts of all to combat that scourge of mankind, reaffirmed that the fight against
drug abuse and illicit trafficking should continue to be based on strict respect for the
principles enshrined in the Charter of the United Nations and international law, partic-
ularly respect for the sovereignty and territorial integrity of States, non-interference in
the internal affairs of States and non-use of force or the threat of force in international
relations; and affinned that the international fight against drug trafficking should not
in any way justify violation of the principles enshrined in the Charter of the United
Nations and international law, particularly the right of all peoples freely to determine,
without external interference, their political status and to pursue their economic,
social and cultural development, and that every State had the duty to respect that right
in accordance with the provisions of the Charter,

By its resolution 45/148 of the same date,!® adopted also on the recommenda-
tion of the Third Committee,!10 the General Assembly reaffirmed the commitment
expressed in the Global Programme of Action!!? adopted by the Assembly at its sev-
enteenth special session on 23 February 1990 and the Comprehensive Multidisciplin-
ary Outline of Future Activities in Drug Abuse Control, as adopted by the Interna-
tional Conference on Drug Abuse and Illicit Trafficking;!2 and called upon States to
take all possible steps to promote and implement individually and in cooperation with
others the mandates and recommendations contained in the Global Programme of
Action, with a view to translating the Programme into practical action to the widest
possible extent at the national, regional and intemational levels. And by its resolution
45/149 of the same date,”? adopted on the recommendation of the Third Commit-
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tee,114 the General Assembly requested the Commission on Narcotic Drugs to study
the mandates and recommendations contained in the Comprehensive Multidisciplinary
Outline of Future Activities in Drug Abuse Control, the Global Programme of Action
and other relevant documents, with a view to establishing a timetable for their imple-
mentation in the first five years of the United Nations Decade against Drug Abuse
1991-2000.

Furthermore, by its resolution 45/146 of the same date,!'s adopted also by the
Third Committee,!!® the General Assembly urged States that had not yet done so to
proceed as soon as possible to ratify or accede to the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,!®® in order to
make its provisions more universally effective; also urged States to establish the nec-
essary legislative and administrative measures so that their internal juridical regula-
tions might be compatible with the spirit and the scope of the Convention; and once
again urged all States that had not yet done so to ratify or accede to the Single Con-
vention on Narcotic Drugs of 1961,'°! and that Convention as amended by the 1972
Protocol, 92 and the Convention of Psychotropic Substances of 1971.10

By its resolution 45/179 of 21 December 1990,117 adopted on the recommendation
of the Third Committee,!!8 the General Assembly, recognizing that the new dimensions
taken on by the drug menace necessitated a more comprehensive and integrated
approach to international drug control and a more efficient structure to ensure coordina-
tion, complementarity and non-duplication of activities across the United Nations sys-
tem in order to use available resources in the most efficient way to enable the United
Nations to play a central and greatly enhanced role in that field, took note with appreci-
ation of the report of the Secretary-General!!® and the report of the Group of Experts,
entitled ““Drugs and the United Nations: meeting the challenge’’;1% and requested the
Secretary-General to create a single drug control programme, to be called the United
Nations International Drug Control Programme, based at Vienna, and to integrate fully
therein the structures and the functions of the Division of Narcotic Drugs of the Secreta-
riat, the secretariat of the International Narcotics Control Board and the United Nations
Fund for Drug Abuse Control with the objective of enhancing the effectiveness and
efficiency of the United Nations structure for drug abuse control in keeping with the
functions and mandates of the United Nations in that field.

(f) Human rights questions

(1) Status and implementation of interational instruments
(i) International Covenants on Human Rights'l

In 1990, four more States became parties to the International Covenant on Eco-
nomic, Social and Cultural Rights,'22 four more States became parties to the Interna-
tional Covenant on Civil and Political Rights'? and three more States becaine parties
to the Optional Protocol to the International Covenant on Civil and Political Rights.!¢

By its resolution 45/135 of 14 December 1990,!% adopted on the recommenda-
tion of the Third Committee,!2¢ the General Assembly took note with appreciation of
the report of the Human Rights Committee on its thirty-seventh, thirty-eighth and
thirty-ninth sessions,!?” including the suggestions and recommendations of a general
nature approved by the Committee; again urged all States which had not yet done so
to become parties to the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights and to consider
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acceding to the Optional Protocols to the International Covenant on Civil and Political
Rights; invited the States parties to the International Covenant on Civil and Political
Rights to consider making the declaration provided for in article 41 of the Covenant;
stressed the importance of avoiding the erosion of human rights by derogation, and
underlined the necessity of strict observance of the agreed conditions and procedures
for derogation under article 4 of the International Covenant on Civil and Political
Rights, bearing in mind the need for States parties to provide the fullest possible
information during states of emergency, so that the justification for and appropriate-
ness of measures taken in those circumstances could be assessed; appealed to States
parties to the Covenants that had exercised their sovereign right to make reservations
in accordance with relevant rules of international law to consider whether any such
reservations should be reviewed; and encouraged all Governments to publish the texts
of the Covenants in as many languages as possible and to distribute them and make
them known as widely as possible in their territories.

(ii) International Convention on the Elimination of All Forms of Racial
Discrimination!28

In 1990, two more States became parties to the International Convention on the
Elimination of All Forms of Racial Discrimination.

In its resolution 45/89 of 14 December 1990, adopted on the recommendation
of the Third Committee,!? the General Assembly reaffirmed once again its conviction
that ratification of or accession to the Convention on a universal basis and implemen-
tation of its provisions were necessary for the realization of the objectives of the
Second Decade to Combat Racism and Racial Discrimination;!3! requested those
States which had not yet become parties to the Convention to ratify it or accede
thereto; and called upon the States parties to the Convention to consider the possibility
of making the declaration provided for in article 14 of the Convention.

(iii) International Convention on the Suppression and Punishment of the Crime of
Apartheid!3?

In 1990, one more State became party to the International Convention on the
Suppression and Punishment of the Crime of Apartheid.

By its resolution 45/90 of 14 December 1990,!32 adopted on the recommendation
of the Third Committee,'? the General Assembly underlined the importance of the
universal ratification of the Convention, which would be an effective contribution to
the fulfilment of the ideals fo the Universal Declaration of Human Rights and other
human rights instruments; appealed once again to those States that had not yet done so
to ratify or to accede to the Convention without further delay, in particular those
States that had jurisdiction over transnational corporations operating in South Africa
and without whose cooperation such operations could not be halted; and requested the
Commission on Human Rights to intensify, in cooperation with the Special Commit-
tee against Apartheid, its efforts to compile periodically the progressive list of indi-
viduals, organizations, institutions and representatives of States deemed responsible
for crimes enumerated in article II of the Convention, as well as those against whom
or which legal proceedings had been undertaken.

(iv) Convention on the Elimination of All Forms of Discrimination against
Women?3

In 1990, four more States became parties to the Convention on the Elimination
of All Forms of Discrimination against Women.
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By its resolution 45/124 of 14 December 1990, adopted on the recommenda-
tion of the Third Committee,!37 the General Assembly urged all States that had not yet
ratified or acceded to the Convention to do so as soon as possible; and welcomed, in
accordance with general recommendation No. 11 of the Committee on the Elimina-
tion of Discrimination against Women,!# the initiatives taken to provide regional
training courses on the preparation and drafting of reports of States parties for govern-
ment officials and training and information seminars for States considering acceding
to the Convention, and urged the relevant organs and organizations of the United
Nations to support such initiatives.

(v) Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment!¥

By its resolution 45/142 of 14 December 1990, adopted on the recommenda-
tion of the Third Committee,! the General Assembly reiterated its request to all
States to become parties to the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment as a matter of priority and once again invited
all States, upon ratification of or accession to the Convention, or subsequently, to
consider the possibility of making the declarations provided for in articles 21 and 22
of the Convention.

(vi) Convention on the Rights of the Child'?

By its resolution 45/104 of 14 December 1990,143 adopted on the recommenda-
tion of the Third Committee,¢ the General Assembly welcomed with deep satisfac-
tion the entry into force of the Convention on the Rights of the Child on 2 September
1990 as a major step in international efforts to promote universal respect for and
observance of human rights and fundamental freedoms; called upon all States that had
not done so to sign, ratify or accede to the Convention as a matter of priority; and
recognized the importance of the establishment of the Committee on the Rights of the
Child as an essential mechanism for overseeing the effective implementation of the
provisions of the Convention.

(vii) [International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families

By its resolution 45/158 of 18 December 1990,!4% adopted on the recommenda-
tion of the Third Committee,!46 the General Assembly adopted and opened for signa-
ture, ratification and accession the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families, contained in the
annex to the resolution,? called upon all Member States to consider signing and
ratifying or acceding to the Convention as a matter of priority and expressed the hope
that it would enter into force at an early date.

(viii) Effective implementation of international instruments on human rights,
including reporting obligations under international instruments on human
rights

By its resolution 45/85 of 14 December 1990,!48 adopted on the recommendation
of the Third Committee,#? the General Assembly, reaffirming that the effective
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implementation of United Nations instruments on human rights was of major impor-
tance to the efforts made by the Organization, pursuant to the Charter of the United
Nations and to the Universal Declaration of Human Rights,’® to promote universal
respect for and observance of human rights and fundamental freedoms, endorsed the
conclusions and recommendations of the meetings of persons chairing the human
rights treaty bodies, held at Geneva from 1 to 5 October 1990,'5! aimed at streamlin-
ing, rationalizing and otherwise improving reporting procedures, and supported the
continuing efforts in that connection by the treaty bodies and the Secretary-General
within their respective spheres of competence; once again expressed its satisfaction
with the study by the independent expert!s2 on possible long-term approaches to
enhancing the effective operation of existing and prospective bodies established under
United Nations instruments on human rights, which contained several recommenda-
tions on reporting and monitoring procedures, servicing and financing of supervisory
bodies and long-term approaches to human rights standard-setting and implementation
mechanisms; endorsed the recommendations of the Task Force on Computerization!s3?
appointed by the Secretary-General to prepare a study on computerizing the work of
the treaty-monitoring bodies, with a view to increasing efficiency and facilitating
compliance by States parties with their reporting obligations and the examination of
Teports by the treaty bodies; requested the Secretary-General to give high priority to
establishing a computerized database o increase the efficiency and effectiveness of
the functioning of the treaty bodies; and recalled the report of the Secretary-General!s*
to the Committee on Economic, Social and Cultural Rights showing the extent of
overlapping issues dealt with in international instruments on human rights, which
would assist efforts to reduce, as appropriate, duplication in the supervisory bodies of
issues raised with respect to any given State party,

(g) Universal realization of the right of people to self-determination

By its resolution 45/131 of 14 December 1990,%5 adopted on the recommenda-
tion of the Third Committee, the General Assembly reaffirmed that the universal
realization of the right of all peoples, including those under colonial, foreign and alien
domination, to self-determination was a fundamental condition for the effective guar-
antee and observance of human rights and for the preservation and promotion of such
rights. Furthermore, by its resolution 40/130 of the same date,!s? adopted also on the
recommendation of the Third Committee,!%8 the General Assembly called upon all
States to implement fully and faithfully all the resolutions of the United Nations
regarding the exercise of the right to self-determination and independence by peoples
under colonial and foreign domination and reaffirmed the legitimacy of the struggle of
peoples for independence, territorial integrity, national unity and liberation from colo-
nial domination, apartheid and foreign ocCupation by all available means, including
armed struggle.

(k) Human rights and scientific and technological developments

By its resolution 45/93 of 14 December 1990, adopted on the recommendation
of the Third Committee, 1% the General Assembly recalled the historic responsibility
of the Governments of all countries of the world to preserve civilization and to ensure
that everyone enjoyed his or her inherent right to life, and called upon them to do their
utmost to assist in implementing the right to life through the adoption of appropriate
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measures at both the national and the international levels; it also called upon all
States, appropriate United Nations bodies, the specialized agencies and intergovemn-
mental and non-governmental organizations concerned to take the necessary measures
to ensure that the results of scientific and technological progress and the material and
intellectual potential of mankind were used for the benefit of mankind and for promot-
ing and encouraging universal respect for human rights and fundamental freedoms.
By its resolution 45/92 of the same date,! adopted also on the recommendation of
the Third Committee,!62 the Assembly welcomed the significant progress made by the
Working Group of the Commission on Human Rights in the elaboration of a body of
principles for the protection of persons with mental illness and for the improvement of
mental health care, and urged the Group to complete its work expeditiously for sub-
mission to the Commission on Human Rights.

(/) Respect for the right of everyone to own property alone as well as in
association with others and its contribution to the economic and social
development of Member States

By its resolution 45/98 of 14 December 1990,163 adopted on the recommendation
of the Third Committee,!s the General Assembly recognized that there existed in
Member States many forms of legal property ownership, including private, commu-
nal, social and State forms, each of which should contribute to ensuring effective
development and utilization of human resources by establishing sound bases for polit-
ical, economic and social justice; affirmed, in accordance with article 30 of the Uni-
versal Declaration of Human Rights, that nothing in the Declaration, including the
right of everyone to own property alone as well as in association with others, might be
interpreted as implying for any State, group or person any right to engage in any
activity or to perform any act aimed at the destruction of any of the rights and free-
doms proclaimed therein; considered that further measures might be appropriate at the
national level, consistent with national policies, to ensure respect for the right of
everyone to own property alone as well as in association with others and the right not
to be arbitrarily deprived of one’s property, as set forth in article 17 of the Declaration
of Human Rights, so as to protect and preserve those rights in relation to the follow-
ing types of property: (a) personal property, including the residence of one’s self and
family; (b) economically productive property, including property associated with agri-
culture, commerce and industry; and urged States, therefore, in accordance with their
constitutional systems and the Universal Declaration of Human Rights, to provide,
where they had not done so, adequate constitutional and legal provisions to protect the
right of everyone to own property alone as well as in association with others and the
right not to be arbitrarily deprived of one’s property.

(/) Need to ensure a healthy environment for
the well-being of individuals

By its resolution 45/94 of 14 December 1990,165 adopted on the recommendation
of the Third Committee,% the General Assembly, recalling that, in accordance with
the provisions of the Universal Declaration of Human Rights and the International
Covenant on Economic, Social and Cultural Rights, everyone had the right to an
adequate standard of living for his or her own health and well-being and that of his or
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her family and to the continuous improvement of living conditions; considering that a
better and healthier environment could contribute to the full enjoyment of human
rights by all; reaffirming that, in accordance with the Declaration of the United
National Conference on the Human Environment,!” men and women had the funda-
mental right to freedom, equality and adequate conditions of life in an environment of
a quality that permitted a life of dignity and well-being, and that they bore a solemn
responsibility to protect and improve the environment for present and future genera-
tions; and welcoming Commission on Human Rights resolution 1990/41 of 6 March
1990168 and Subcommission on Prevention of Discrimination and Protection of
Minorities resolution 1990/7 of 30 August 1990, in which they had decided to study
the problems of the environment and its relation to human rights, recognized that all
individuals were entitled to live in an environment adequate for their health and well-
being and encouraged the Commission, with the assistance of its Subcommission, to
continue studying the problems of the environment and its relation to human rights,
with a view to submitting to the Preparatory Committee of the United Nations Confer-
ence on Environment and Development, through the Economic and Social Council, a
report on the progress made on the matter,

(k) Use of mercenaries as a means to violate human rights and to impede
the exercise of the right of peoples to self-determination

By its resolution 45/132 of 14 December 1990, adopted on the recommenda-
tion of the Third Committee,!” the General Assembly, welcoming the adoption of the
International Convention against the Recruitment, Use, Financing and Training of
Mercenaries, 2 affirmed that the use of mercenaries and their recruitment, financing
and training were offences of grave concern to all States and violated the purposes and
principles enshrined in the Charter of the United Nations, and urged all States to take
early action fo sign, accede to or ratify the Convention, in order to expedite ils entry
into force.

(!) Summary or arbitrary executions

By its resolution 45/162 of 18 December 1990, adopted on the recommenda-
tion of the Third Committee,'™ the General Assembly, having regard to the provi-
sions of the International Covenant on Civil and Political Rights, in which it was
stated that every human being had the inherent right to life, that that right should be
protected by law and that no one should be arbitrarily deprived of his life; recalling
Economic and Social Council resolution 1989/65 of 24 May 1989, containing the
Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and
Summary Executions and resolution 1989/64 of the same date, entitled *‘Implementa-
tion of the safeguards guaranteeing protection of the rights of those facing the death
penalty’” and the recommendations contained therein, once again strongly condemned
the large number of summary or arbitrary executions, including extralegal executions,
that continued to take place in various parts of the world; welcomed the recommenda-
tions made by the Special Rapporteur to consider the questions related to summary or
arbitrary executions in his reports!? to the Commission on Human Rights at its forty-
fourth, forty-fifth and forty-sixth sessions with a view to eliminating summary or
arhitrary executions; again requested the Secretary-General to continue to use his best
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endeavours in cases where the minimum standard of legal safeguards provided for in
articles 6, 14 and 15 of the International Covenant on Civil and Political Rights
appeared not to have been respected; and requested the Commission on Human Rights
at its forty-seventh session, on the basis of the report of the Special Rapporteur to be
prepared in conformity with Economic and Social Council resolutions 1982/35,
1983/36, 1984/35, 1985/40, 1986/36, 1987/60 and 1988/38, to make recommenda-
tions concerning appropriate action to combat and eventually eliminate the abhorrent
practice of summary or arbitrary executions.

(m) Elimination of all forms of religious intolerance

By its resolution 45/136 of 14 December 1990,17 adopted on the recommenda-
tion of the Third Committee,!” the General Assembly reaffirmed that freedom of
thought, conscience, religion and belief was a right guaranteed to all without discrimi-
nation; urged States, therefore, in accordance with their respective constitutional sys-
tems and with such internationally accepted instruments as the Universal Declaration
of Human Rights, the International Covenant on Civil and Political Rights and the
Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief,!78 to provide, where they had not already done so, ade-
quate constitutional and legal guarantees of freedom of thought, conscience, religion
and belief, including the provision of effective remedies where there was intolerance
or discrimination based on religion or belief; called upon all States to recognize, as
provided in the above-mentioned Declaration, the right of all persons to worship or
assemble in connection with a religion or belief, and to establish and maintain places
for those purposes; and noted that the Commission on Human Rights had welcomed
the working paper prepared by the member of the Subcommission on Prevention of
Discrimination and Protection of Minorities,!” which contained a compilation of pro-
visions relevant to the elimination of intolerance and discrimination based on religion
or belief, as well as the issues and factors to be considered before any drafting of a
further binding international instrument, and emphasized, in that connection, the rele-
vance of General Assembly resolution 41/120 of 4 December 1986 entitled ““Setting
international standards in the field of human rights>’.

(n) Guidelines for the regulation of computerized personal data files

By its resolution 45/95 of 14 December 1990,180 adopted on the recommendation
of the Third Committee,!8! the General Assembly, bearing in mind Commission on
Human Rights resolution 1990/42 of 6 March 1990 and Economic and Social Council
resolution 1990/38 of 25 May 1990, entitled ‘“Guidelines on the use of computerized
personal files’’, adopted the guidelines for the regulation of computerized personal
data files in their revised version;!82 and requested Governments to take into account
those guidelines in their legislation and administrative regulations.

(0) New international humanitarian order
By its resolution 45/101 of 14 December 1990,82 adopted on the recommenda-

tion of the Third Committee,!8 the General Assembly, taking note of the report of the
Secretary-General'® and the comments made by various Governments regarding the
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humanitarian order and the work done in that regard by the Independent Commission
on International Humanitarian Issues and convinced of the need for active follow-up
to the recommendations and suggestions made by the Independent Commission, €
and noting the role being played in that regard by the Independent Bureau for Human-
itarian Issues set up for the purpose, invited the Independent Bureau to continue and
further strengthen its essential role in following up the work of the Independent
Commission.

(p) Alternative approaches and ways and means within the United Nations
system for improving the effective enjoyment of human rights and
fundamental freedoms

By its resolution 45/96 of 14 December 1990,87 adopted on the recommendation
of the Third Committee,!® the General Assembly affirmed that a primary aim of
international cooperation in the field of human rights was a life of freedom, dignity
and peace for all peoples and for every human being, that all human rights and funda-
mental freedoms were indivisible and interrelated and that the promotion and protec-
tion of one category of rights should never exempt or excuse States from promoting
and protecting the others; reiterated once again that the intemnational community
should accord, or continue to accord, priority to the search for solutions to mass and
flagrant violations of human rights of peoples and individuals affected by situations
such as those mentioned in paragraph 1(e) of General Assembly resolution 32/130,
paying due attention also to other situations of violations of human rights; reaffirmed
also that the right to development was an inalienable human right; reaffirmed further
that international peace and security were essential elements for achieving full realiza-
tion of the right to development; recognized that all human rights and fundamental
freedoms were indivisible and interdependent; reaffirmed once again that, in order to
facilitate the full enjoyment of all human rights without diminishing personal dignity,
it was necessary to promote the rights to education, work, health and proper nourish-
ment through the adoption of measures at the national level, including those that pro-
vided for the right of workers to participate in management, as well as the adoption of
measures at the international level, including the establishment of the new intemna-
tional economic order; and decided that the approach to future work within the United
Nations system on human rights matters should also take into account the content of
the Declaration on the Right to Development!8? and the need for the implementation
thereof. And by its resolution 45/97 of the same date,® adopted also on the recom-
mendation of the Third Committee,’! the General Assembly took note with interest
of the report on the Global Consultation on the Realization of the Right to Develop-
ment as 2 Human Right,12 which had been organized by the Secretary-General in
pursuance of General Assembly resolution 44/62 of 8 December 1989; and reiterated
the need for a continuing evalvation mechanism so as to ensure the promotion,
encouragement and reinforcement of the principles contained in the Declaration on
the Right to Development.

(g) Development of public information activities
in the field of human rights

By its resolution 45/99 of 14 December 1990),1%3 adopted on the recommendation
of the Third Committee,’ the General Assembly encouraged all Member States to
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make special efforts to provide, facilitate and encourage publicity for the activities of
the United Nations in the field of human rights and to accord priority to the dissemi-
nation, in their respective national and local languages, of the texts of the Universal
Declaration of Human Rights, the International Covenants on Human Rights and
other international conventions, as well as to information and education on the practi-
cal ways in which the rights and freedoms enjoyed under those instruments could be
exercised; urged all Member States to include in their educational curricula materials
relevant to a comprehensive understanding of human rights issues, and encouraged all
those responsible for training in law and its enforcement, the armed forces, medicine,
diplomacy and other relevant fields to include appropriate human rights components
in their programmes; and stressed the need for close cooperation between the Centre
for Human Rights and the Department of Public Information, inter alia, in the imple-
mentation of the aims established for the World Public Information Campaign on
Human Rights and the need for the United Nations to harmonize its activities in the
field of human rights with those of other organizations, including the International
Committee of the Red Cross, with regard to the dissemination of information on inter-
national humanitarian law, and UNESCO, with regard to education for human rights.

(r) World Conference on Human Rights

By its resolution 45/155 of 18 December 1990,1%5 adopted on the recommenda-
tion of the Third Committee,!% the General Assembly decided to convene at a high
level a World Conference on Human Rights in 1993 with, inter alia, the following
objectives:

{(a) toreview and assess the progress that had been made in the field of human
rights since the adoption of the Universal Declaration of Human Rights and to identify
obstacles to further progress in that area, and ways in which they could be overcome;

(b) to examine the relation between development and the enjoyment by every-
one of economic, social and cultural rights as well as civil and political rights, recog-
nizing the importance of creating the conditions whereby everyone might enjoy those
rights as set out in the International Covenants on Human Rights; and

(c) to examine ways and means to improve the implementation of existing
human rights standards and instruments.

(s) Crime prevention and criminal justice

(1) Eighth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders

By its resolution 45/121 of 14 December 1990,!%7 adopted on the recommenda-
tion of the Third Committee,'% the General Assembly expressed its satisfaction with
the successful results achieved by the Eighth United Nations Congress on the Preven-
tion of Crime and the Treatment of Offenders, held at Havana from 27 August to 7
September 1990; took note of the report of the Eighth Congress,!® as well as the
report of the Secretary-General on the implementation of the recommendations of the
Seventh Congress?® and his reports on the implementation of the conclusions of the
Eighth Congress;?! and welcomed the instruments and resolutions adopted by the
Eighth Congress?®2 and invited Governments to be guided by them in the formulation
of appropriate legislation and policy directives and to make efforts to implement the
principles contained in them and in the relevant instruments and resolutions approved
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by previous congresses and other relevant resolutions, in accordance with the eco-
nomic, social, legal, cultural and political circumstances of each country.

(2) Convention on the Prevention and Punishment of the Crime of Genocide?®

By its resolution 45/152 of 18 December 1990,2% adopted on the recommenda-
tion of the Third Committee,?s the General Assembly, reaffirming once again its
conviction that genocide was a crime that violated the norms of international law and
ran counter to the spirit and aims of the United Nations, noted with satisfaction that
more than one hundred States had ratified the Convention on the Prevention and Pun-
ishment of the Crime of Genocide or had acceded thereto and urged those States
which had not yet become parties to the Convention to ratify it or accede thereto
without further delay.

(3) International cooperation for crime prevention and criminal justice
in the context of development

By its resolution 45/107 of 14 December 1990,2% adopted on the recommenda-
tion of the Third Committee,?7 the General Assembly, convinced that crime preven-
tion and criminal justice in the context of development should be oriented towards the
observance of the principles contained in the Caracas Declaration,?” the Milan Plan
of Action,?® the Guiding Principles for Crime Prevention and Criminal Justice in the
Context of Development and a New International Economic Order?!® and other rele-
vant resolutions and recommendations of the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, adopted the recommendations
on international cooperation for crime prevention and criminal justice in the context of
development, as contained in the annex to the resolution.

ANNEX

Recommendations on international cooperation for crime prevention and
criminal justice in the context of development

A. CRIME FREVENTION AND CRIMINAL JUSTICE IN THE CONTEXT OF DEVELOPMENT

1. Governments should reaffirm their commitment to respect the existing international
treaties and their adherence to principles expressed in the Charter of the United Nations and in
other relevant international instruments. Crime can also be prevented by ensuring that those
principles are not sacrificed.

2. Member States should intensify the struggle against international crime by respecting
and promoting the rule of law and legality in international relations and, for that purpose, they
should complete and further develop international criminal law, fully implement the obligations
following from international treaties and instruments in this field (pacta sunt servanda), and
examine their nationa] legislation in order to ensure that it meets the needs of international crimi-
nal law.

3. Governments should accord priority attention to the promulgation and implementation
of appropriate laws and regulations to control and combat transnational crime and illegal interna-
tional transactions, especially by the provision of proper collaborative schemes and trained per-
sonnel. Also, national laws should be reviewed in order to ensure a more effective and adequate
response to the new forms of criminal activity, not only through thc application of criminal
penaltics, but also through civil or administrative measures.

4. The national, regional and international aspects of growing pollution and the exploita-
tion and destruction of the environment should be recognized and controlled as a matter of
urgency, in view of the increasing and alarming devastation, deriving from various sources.
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Besides measures of administrative law and liability under civil law, the role of criminal law as
an instrument that can help to achieve such control should be kept under review. The desirability
of elaborating guiding principles for the prevention of crimes against the environment should be
considered.

5. In view of the fact that advanced technology and specialized technical knowledge are
employed in criminal activities pursued in international trade and commerce, including computer
fraud, by the misuse of banking facilities and the manipulation of tax laws and customs regula-
tions, law enforcement and criminal justice officials should be properly trained and provided
with adequate legal and technical means to be able to detect and investigate such offences. The
coordination and cooperation of other relevant agencies at the national level should be ensured
and their capacities further improved. The development and strengthening of direct arrangements
of international cooperation between the various agencies of national criminal justice systems
should also be pursued.

6. Since even legitimate enterprises, organizations and associations may sometimes be
involved in transnational criminal activities affecting national economies, Governments should
adopt measures for the control of such activities. They should also collect information from
various sources 5o as to have a solid base for the detection and punishment of enterprises, orga-
nizations and associations, their officials, or both, if they are involved in such criminal activi-
ties, with a view also to preventing similar conduct in the future.

7. Note should be taken of the fact that many countries lack adequate laws to deal with the
emerging manifestations of transnational crime and that the adoption and implementation of
appropriate instruments and measures to prevent this type of criminality are urgently needed. In
this regard, the exchange of information on existing laws and regulations should be encouraged
in order to facilitate the dissemination and adoption of appropriate measures.

8. Because the corrupt activities of public officials can destroy the potential effectivencss
of all types of governmental programmes, hinder development, and victimize individuals and
groups, it is of crucial importance that all nations should (a) review the adequacy of their crimi-
nal laws, including procedural legislation, in order to respond to all forms of corruption and
related actions designed to assist or to facilitate corrupt activities, and should have recourse to
sanctions that will ensure adequate deterrence; (b) devise administrative and regulatory mecha-
nisms for the prevention of corrupt practices or the abuse of power; (c) adopt procedures for the
detection, investigation and conviction of corrupt officials; (d) create legal provisions for the
forfeiture of funds and property from corrupt practices; and (e) take appropriate measures against
enterprises involved in corruption. The Crime Prevention and Criminal Justice Branch of the
Centre for Social Development and Humanitarian Affairs of the Secretariat should coordinate the
elaboration of materials to assist countries in these efforts, including the development of a man-
ual to combat corruption, and should provide specialized training to judges and prosecutors that
would qualify them to deal with the technical aspects of corruption, as well as with the experi-
ences derived from specialized courts handling such matters.

9. Noting the alarming threat posed by illicit trafficking in narcotic drugs and psycho-
tropic substances, which is among the worst crimes that humanity is facing, and the action taken
by United Nations drug control units and bodies in this field, and concerned that, despite all the
efforts made at the national, regional and international levels, this phenomenon persists
unabated, it is important that efforts to combat this type of criminality be given a central place in
all crime prevention and criminal justice plans and programmes. The work of the Crime Preven-
tion and Criminal Justice Branch of the Centre for Social Development and Humanitarian Affairs
in this area should be strengthened. Special assistance should be extended to developing coun-
tries for the implementation of drug abuse control programmes and the elaboration of collabora-
tive prevention and control strategies.

10. The process of developing comprehensive model codes, especially at the regional and
subregional levels, to combat crimes of transnational and international dimensions, should be
encouraged. Also, efforts should be made to harmonize national criminal laws, so as to make
them fully responsive to the realities and ramifications of such crimes. Practical arrangements,
such as extradition, mutual assistance in criminal justice and the sharing and exchange of exper-
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tise and information, should be pursued. Adequate attention should be given to effective
enforcement mechanisms in order to minimize the consequences of transborder crimes, includ-
ing their effect on countries not directly involved.

11. Appropriate educational policies should be developed for making the populations of
Member States more sensitive to the problem through formal educational systems and general
public information programmes, with a view to promoting awareness of the ways and means by
which criminal victimization can be avoided, as well as acquainting the public at large with the
objectives and processes of the criminal justice system.

12. In recognition of the need for specific preventive measures related to such types of
criminality as burglary, violent theft and street crime, an inventory of preventive measures
should be prepared by the United Nations on the basis of an in-depth assessment and evaluation
of their effectiveness in various cultural, social, economic and political contexts.

13.  With respect to the victims of crime and abuse of power, a guide containing an inven-
tory of comprehensive measures for education on the prevention of victimization, and on the
protection of, and assistance and compensation to, victims should be prepared. This guide
should be applied in accordance with the legal, sociocultural and economic circumstances of
each nation, taking into account the important role of non-governmental organizations in this
sphere.

14. Inview of its crucial function in crime prevention, the criminal justice system should
be developed on the basis of the progressive rationalization and humanization of criminal laws
and procedures, sentencing policies and dispositional alternatives, within the overall framework
of social justice and societal aspirations.

15. A systematic approach to crime prevention planning should be pursued lo provide for
the incorporation of crime prevention policies into national development planning, starting from
an overall reassessment of substantive criminal and procedural laws whenever appropriate. This
approach would include the introduction of the processes of decriminalization, depenalization
and diversion, as well as reforms of procedures that would ensure the support of members of the
public and review of existing policies with a view to assessing their impact. It would also include
appropriate links to be established between the criminal justice system and other development
sectors, including education, employment, health, social policy and other related ficlds.

16. The trial process should be consonant with the cultural realities and social values of
society, in order to make it understood and to permit it to operate effectively within the commu-
nity it serves. Observance of human rights, equality, fairmess and consistency should be ensured
at all stages of the process.

B. INTERNATIONAL SCIENTIFIC AND TECHNICAL COOPERATION

17. In order to increase the effectiveness of international cooperation in crime prevention
and criminal justice, concerted efforts should be made towards (a) the ratification and implemen-
tation of existing international instruments; (b) the development of bilateral and multilateral
instruments; and (c) the preparation and elaboration of model instruments and standards for use
at the national, bilateral, multilateral, subregional, regional and interregional levels.

18. The formulation of international instruments, standards and norms should include the
following specific areas of concern: (a) judicial assistance treaties, in particular between com-
mon law and civil law countries, dealing with the means for obtaining evidence conforming to
the requirements of the requesting State; (b) development of standardized requests for extradition
and mutual assistance; (c) development of the means of providing assistance to victims of crime
and abuse of power, with emphasis on the implementation of the Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of Power,2! and of providing adequate protection for
witnesses; (d) further consideration of issues of transnational jurisdiction in order to assist in the
process of responding to requests for extradition and mutual assistance and in the implementa-
tion of international instruments; and (¢) elaboration of standards for international assistance in
respect of bank secrecy, facilitating the seizure and confiscation of proceeds in bank accounts
derived from criminal acts. In particular, banks and other financial institutions should be urged
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to standardize their reporting requirements and documents so that these can be used more rapidly
and effectively as evidence. More effective international standards to inhibit the laundering of
money and investment connected with criminal activities, such as narcotics trafficking and ter-
rorism, should also be developed.

19. Member States, intergovernmental and non-governmental organizations and interna-
tional, national and private funding agencies should assist the United Nations in the establish-
ment and operation of a global crime prevention and criminal justice information netwark. Mem-
ber States are urged to contribute to this endeavour by financing equipment and expertise.
Consideration should also be given to determining the categories of criminal justice data that can
be provided and exchanged on a regular basis.

20. In accordance with the numerons decisions and resolutions of rzlevant organs of the
United Nations, including the quinquennial United Nations congresses on the prevention of
crime and the treatment of offenders, measures should be taken to strengthen programmes of
international technical and scientific cooperation in the field of crime prevention and criminal
justice on a bilateral and multilateral basis, as substantive components of broader development
programmes, taking into account the special needs of developing countries and, in particular, the
worsening socic-economic situation in many of them, which contributes to the increase of struc-
tural inequality and criminality.

21. In order to formulate and develop proper regional and interregicnal strategies of inter-
national, technical and scientific cooperation in combating crime and improving the effective-
ness of preventive and criminal justice activities, the programmes of technical and scientific
cooperation should be directed especially towards (a) reinforcement of the technical capacities of
the criminal justice agencies; (b) an upgrading of the human and technical resources in all sectors
of the criminal justice system in order to stimulate technical assistance, model and demonstration
projects, research activities and training programmes, in close cooperation with the United
Nations institutes for the preveation of crime and the treatment of offenders and competent non-
government organizations; (c) the further development and improvement, at the national,
regional, interregional and international levels, of information bases for the collection, analysis
and dissemination of data on crime trends, innovative ways and methods of crime prevention and
control, and the operation of criminal justice agencies, in order to pravide an appropriate basis
for policy-formulation and programme implementation; {d) the promotion, through educational
programmes and training activities, of the implementation of United Nations norms, guidelines
and standards in crime prevention and criminal justice; and () the elaboration and implementa-
tion of joint strategics and collaborative arrangements to deal with crime problems of mutual
concer.

22. The Crime Prevention and Criminal Justice Branch of the Centre for Social Develop-
ment and Humanitarian Affairs, as the focal point of United Nations activities in this field, the
United Nations institutes for the prevention of crime and the treatment of offenders, the co-
operating entities like the Arab Security Studies and Training Centre, the interregional advisory
services in crime prevention and criminal justice, and other relevant United Nations bodies, as
well as intergovernmental and non-governmental organizations enjoying consultative status with
the Economic and Social Council, should be strengthened so as to increase the scope of their
operations, improve their co-ordination and diversify forms and methods of technical and scien-
tific cooperation.

23. The role of the Committee on Crime Prevention and Control as the principal body
dealing with crime prevention and criminal justice matters, which is entrusted, infer alia, with
the preparations for the United Nations congresses on the prevention of ctime and the treatment
of offenders, should be further enhanced so as to enable it to fulfil its important functions.

24. The capacity of the Crime Prevention and Criminal Justice Branch of the Centie for
Social Development and Humanitarian Affairs, as the only professional and specialized entity
within the United Nations system with overall responsibility for its crime prevention and crimi-
nal justice programme, should be strengthened in terms of both human and financial resources.
Prompt implementation of the General Assembly and Economic and Social Council resolutians
related thereto is urgently needed. In particular, priority attention should be given to the imple-
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mentation of paragraphs 4 and 5 of General Assembly resolution 42/59 of 30 November 1987, in
which the Assembly approved the recommendations contained in Economic and Social Council
resolutions 1986/11 and 1987/53, concerning the review of the functioning and programme of
work of the United Nations in the field of crime prevention and criminal justice,22 and requested
the Secretary-General, inter alia, to take measures to ensure that the programme of work is
supported by adequate resources; and paragraph 3 (g) of Economic and Social Council resolution
1987/53, in which the Council requested the Secretary-General to develop the Crime Prevention
and Criminal Justice Branch of the Centre for Social Development and Humanitarian Affairs as a
specialized body and facilitating agent in the field of crime prevention and criminal justice.
Attention should also be given to other relevant resolutions of the General Assembly and the
Economic and Social Council, as well as to the recommendations of the regional preparatory
meetings for the Eighth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders and of the Committee on Crime Prevention and Control.

25. The United Nations institutes for the prevention of crime and the treatment of offend-
ers should further develop their research, training and technical assistance capacilies, and widen
their collaborative networks through more extensive reliance on non-governmental organizations
and national research and educational institutions, in order to meet the growing requests from
developing countries for technical and scientific assistance. The Governments concerned, rele-
vanl regional bodies and organizations and United Nations entities should actively assist the
United Nations institutes for the prevention of crime and the treatment of offenders, and, in
particular, should assist the African Institute for the Prevention of Crime and the Treatment of
Offenders, in consolidating its status and further promoting its activities.

26. Governments should be invited to fund regional advisory services in lheir regions,
directly or through the United Nations Development Programme, so as to develop further and
complement existing structures and possibilities in this field. The regional commissions should
be encouraged to do likewise and should be supported in their efforts to that end.

27. Special altention should be paid to strengthening the collaborative ties in the field of
crime prevention and criminal justice between the Centre for Social Development and Humanita-
rian Affairs and the Department of Technical Cooperation for Development of the Secrelariat,
the United Nations Development Programme, the World Bank and other relevant entities, with a
view 10 ensuring adequate resources for technical cooperation activities in crime prevention and
criminal justice. Interested Governments should give priority to the inclusion of crime preven-
tion and criminal justice projects in the national and regional programmes proposed for the sup-
port of the United Nations Development Programme.

28. In order to fully implement the mandates emerging from the crime prevention and
criminal justice programme and to provide additional technical and scientific experiise and
resources for matters of international cooperation in this field, broader involvement of, and
assistance by, non-governmental organizations are required.

29. Governments and other funding agencies should contribute to the United Nations
Trust Fund for Social Defence in order to enable the United Nations to implement, in an ade-
quate and effective manner, programmes of technical and scientific cooperation in this field.

(4) Review of the functioning and programme of work of the United Nations in
crime prevention and criminal justice

By its resolution 45/108 of 14 December 1990,283 adopted on the recommenda-
tion of the Third Committee,2 the General Assembly, taking note with appreciation
of the report of the Committee on Crime Prevention and Control entitled ‘“The need
for the creation of an effective international crime and justice programme’’2!s and
noting the endorsement of the report by the Eighth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, as well as the deliberations of
the Congress thereon,?!¢ decided to establish an intergovernmental working group,
which, on the basis of the above-mentioned report of the Committee on Crime Pre-
vention and control, would produce a report elaborating proposals for an effective
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crime prevention and criminal justice programme and suggesting how that programme
could most appropriately be implemented, and, accordingly, requested the President
of the General Assembly to appoint no more than thirty Member States on the basis of
the principle of equitable geographical distribution to constitute the membership of
the working group, and invited Member States to convene an early ministerial meet-
ing: (a) to consider the report of the intergovernmental working group in order to
decide what the future crime prevention and criminal justice programme should be;
and (b) to consider, in that context, the possible need for a convention or other inter-
national instrument to develop the content, structure and dynamics of that pro-
gramme, including mechanisms for setting priorities, securing the implementation of
the programme and monitoring the results achieved.

(5) United Nations Standard Minimum Rules for Non-custodial Measures
(The Tokyo Rules)

By its resolution 45/110 of 14 December 1990,217 adopted on the recommenda-
tion of the Third Committee,?® the General Assembly, recognizing the need to
develop local, national, regional and international approaches and strategies in the
field of non-institutional treatment of offenders and the need to formulate standard
minimum rules, as emphasized in the section of the report of the Committee on Crime
Prevention and Control on its fourth session, concerning the methods and measures
likely to be most effective in preventing crime and improving the treatment of offend-
ers,2'? and convinced that alternatives to imprisonment could be an effective means of
treating offenders within the community fo the best advantage of both the oifenders
and society, adopted the United Nations Standard Minimum Rules for Non-custodial
Measures, contained in the annex to the resolution, and approved the recommendation
of the Committee on Crime Prevention and Control that the Rules should be known as
““the Tokyo Rules’; recommended the Tokyo Rules for implementation at the
national, regional and interregional levels, taking into account the palitical, eco-
nomic, social and cultural circumstances and traditions of countries; and called upon
Member States to apply the Tokyo Rules in their policies and practice.

ANNEX

United Nations Standard Minimum Rules for Non-costodial Measures
(The Tokyo Rules)

I. GENERAL PRINCIPLES

1. Fundamental aims

1.1 The present Standard Minimum Rules provide a set of basic principles to promote the
use of non-custodial measures, as well as minimum safeguards for persons subject to alternatives
ta imprisonment.

1.2 The Rules are intended to promote greater community involvement in the manage-
ment of criminal justice, specifically in the treatment of offenders, as welf as to promote among
offenders a sense of responsibility towards society.

1.3 The Rules shall be implemented taking into account the political, economic, social
and cultural conditions of each country and the aims and objectives of its criminal justice
system.

1.4 When implementing the Rules, Member States shall endeavour to ensure a proper
balance between the rights of individual offenders, the rights of victims, and the concern of
society for public safety and crime prevention.
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1.5 Member States shall develop non-custodial measures within their legal systems to
provide other options, thus reducing the use of imprisonment, and to rationalize criminal justice
policies, taking into account the observance of human rights, the requirements of social justice
and the rehabilitation needs of the offender.

2. The scope of non-custodial measures

2.1 The relevant provisions of the present Rules shall be applied to all persons subject to
prosecution, trial or the execution of a sentence, at all stages of the administration of criminal
justice. For the purposes of the Rules, these persons are referred to as ““offenders’”, imespective
of whether they are suspected, accused or sentenced.

2.2 The Rules shall be applied without any discrimination on the grounds of race, colour,
sex, age, language, religion, political or other opinion, national or social origin, property, birth
or other status.

2.3 In order to provide greater flexibility consistent with the nature and gravity of the
offence, with the personality and background of the offender and with the protection of society
and to avoid unnecessary use of imprisonment, the criminal justice system should provide a wide
range of non-custodial measures, from pre-trial to post-sentencing dispositions. The number and
types of non-custodial measures available should be determined in such a way that consistent
sentencing remains possible.

2.4 The development of new non-custodial measures should be encouraged and closely
monitored and their use systematically evaluated.

2.5 Consideration shall be given to dealing with offenders in the community, avoiding as
far as possible resort to formal proceedings or trial by a court, in accordance with legal safe-
guards and the rule of law.

2.6 Non-custodial measures should be used in accordance with the principle of minimum
intervention.

2.7 The use of non-custodial measures should be part of the movement towards depenal-
ization and decriminalization instead of interfering with or delaying efforts in that direction.

3. Legal safeguards

3.1 The introduction, definition and application of non-custodial measures shall be pre-
scribed by law.

3.2 The selection of a non-custodial measure shall be based on an assessment of estab-
lished criteria in respect of both the nature and gravity of the offence and the personality, the
background of the offender, the purposes of sentencing and the rights of victims.

3.3 Discretion by the judicial or other competent independent authority shall be exercised
at all stages of the proceedings by ensuring full accountability and only in accordance with the
rule of law.

3.4 Non-custodial measures imposing an obligation on the offender, applied before or
instead of formal proceedings or trial, shall require the offender’s consent.

3.5 Decisions on the imposition of non-custodial measures shall be subject to review by a
judicial or other competent independent authority, upon application by the offender.

3.6 The offender shall be entitled to make a request or complaint to a judicial or other
competent independent authority on matters affecting his or her individual rights in the imple-
mentation of non-custodial measures.

3.7 Appropriate machinery shall be provided for the recourse and, if possible, redress of
any grievance related to non-compliance with internationally recognized human rights.

3.8 Non-custodial measures shall not involve medical or psychological experimentation
on, or undue risk of physical or mental injury to, the offender.

3.9 The dignity of the offender subject 10 non-custodial measures shall be protected at all
times.
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3.10 In the implementation of non-custodial measures, the offender’s rights shall not be
restricted further than was authorized by the competent authority that rendered the original
decision.

3.11 In the application of non-custodial measures, the offender’s right to privacy shall be
respected, as shall be the right to privacy of the offender’s family.

3.12 The offender’s personal records shall be kept strictly confidential and closed to third
parties. Access to such records shall be limited to persons directly concerned with the disposition
of the offender’s case or to other duly authorized persons.

4. Saving clause

4.1 Nothing in the present Rules shall be interpreted as precluding the application of the
Standard Minimum Rules for the Treatment of Prisoners,220 the United Nations Standard Mini-
mum Rules for the Administration of Juvenile Justice (The Beijing Rules),?2! the Body of Princi-
ples for the Protection of All Persons under Any Form of Detention or Imprisonment?2 or any
other human rights instruments and standards recognized by the international community and
relating to the treatment of offenders and the protection of their basic human rights.

II. PRE-TRIAL STAGE
5. Pre-mrial dispositions

5.1 Where appropriate and compatible with the legal system, the police, the prosecution
service or other agencies dealing with criminal cases should be empowered to discharge the
offender if they consider that it is not necessary to proceed with the case for the protection of
society, crime prevention or the promotion of respect for the law and the rights of victims. For
the purpose of deciding upon the appropriateness of discharge or determination of proceedings, a
set of established criteria shall be developed within each legal system. For minor cases the
prosecutor may impaose suitable non-custadial measures, as appropriate.

6. Avoidance of pre-trial detention

6.1 Pre-trial detention shall be used as a means of last resort in criminal proceedings, with
due regard for the investigation of the alleged offence and for the protection of society and the
victim,

6.2 Alternatives to pre-trial detention shall be employed at as early a stage as possible.
Pre-trial detention shall last no longer than necessary te achicve the objectives stated under rule
6.1 and shall be administered humanely and with respect for the inherent dignity of human
beings.

6.3 The offender shall have the right to appeal to a judicial or other competent indepen-
dent authority in cases where pre-trial detention is employed.

IIl. TRIAL AND SENTENCING STAGE
7. Social inquiry reports

7.1 If the possibility of social inquiry reports exists, the judicial authority may avail itself
of a report prepared by a competent, authorized official or agency. The report should contain
social information on the offender that is relevant to the person’s pattern of offending and current
offences. [t should also contain information and recommendations that are relevant to the sen-
tencing procedure. The report shall be factual, objective and unbiased, with any expression of
opinion clearly identified.
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8. Sentencing dispositions

8.1 The judicial authority, having at ils disposal a range of non-custodial measures,
should take into consideration in making its decision the rehabilitative needs of the offender, the
protection of society and the interests of the victim, who should be consulted whenever
appropriate.

8.2 Sentencing authorities may dispose of cases in the following ways:

(a) Verbal sanctions, such as admonition, reprimand and warning;

(b) Conditional discharge;

(c) Status penalties;

(d) Economic sanctions and monetary penalties, such as fines and day-fines;

(e) Confiscation or an expropriation order;

(f) Restitution to the victim or a compensation order;

(g) Suspended or deferred sentence;

(h) Probation and judicial supervision;

(!) A community service order;

(/) Referral to an attendance centre;

(k) House arrest;

(/) Any other mode of non-institutional treatment;

(m) Some combination of the measures listed above.

IV. POST-SENTENCING STAGE
9. Post-servicing dispositions

9.1 The competent authority shall have at its disposal a wide range of post-sentencing
alternatives in order to avoid institutionalization and to assist offenders in their early reintegra-
tion into society.

9.2 Post-sentencing dispositions may include:

(@) Furlough and half-way houses;

(b) Work or education release;

(c) Various forms of parole;

(d) Remission;

(e) Pardon.

9.3 The decision on post-sentencing dispositions, except in the case of pardon, shall be
subject to review by a judicial or other competent independent authority, upon application of the
offender.

9.4 Any form of release from an institution to a non-custodial programme shall be consid-
ered at the earliest possible stage.

V. IMPLEMENTATION OF NON-CUSTODIAL MEASURES
10. Supervision

10.1 The purpose of supervision is to reduce reoffending and to assist the offender’s inte-
gration into society in a way which minimizes the likelihood of a return to crime.

10.2 If a non-custodial measure entails supervision, the latter shall be carried out by a
competent authority under the specific conditions prescribed by law.

10.3  Within the framework of a given non-custodial measure, the most suitable type of
supervision and treatment should be determined for each individual case aimed at assisting the
offender to work on his or her offending. Supervision and treatment should be periodically
reviewed and adjusted as necessary.
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10.4 Offenders should, when needed, be provided with psychological, social and material
assistance and with opportunities to strengthen links with the community and facilitate their
reintegration into society.

11. Duration

11.1 The duration of a non-custodial measure shall not exceed the period established by
the competent anthority in accordance with the law.

11.2 Provision may be made for early termination of the measure if the offender has
responded favourably to it.

12. Conditions

12.1 If the competent authority shall determine the conditions to be obscrved by the
offender, it should take into account both the needs of socicty and the needs and rights of the
offender and the victim.

12.2  The conditions to be observed shall be practical, precise and as few as possible, and
shall be aimed at reducing the likelihood of an offender relapsing into criminal behaviour and at
increasing the offender’s chances of social integration, taking into account the needs of the
victim.

12.3 At the beginning of the application of a non-custodial measure, the offender shall
receive an explanation, orally and in writing, of the conditions governing the application of the
measure, including the offender’s obligations and rights.

12.4 The conditions may be modified by the competent authority under the established
statutory provisions, in accordance with the progress made by the offender.

13. Treatment process

13.1 Within the framework of a given non-custodial measure, in appropriate cases, vari-
ous schemes, such as case-work, group therapy, residential programmes and the specialized
treatment of various categories of offenders, should be developed to meet the needs of offenders
more effectively.

13.2 Treatment should be conducted by professionals who have suitable training and
practical experience.

13.3 When it is decided that treatment is necessary, efforts should be made to understand
the offender’s background, personality, aptitude, intelligence, values and, especially, the cir-
cumstances leading to the commission of the offence.

13.4 The competent authority may involve the community and social support systems in
the application of non-custodial measures.

13.5 Case-load assignments shall be maintained as far as practicable at a manageable
[evel to ensure the effective implementation of treatment programmes.

13.6 For each offender, a case record shall be established and maintained by the compe-
tent authority.

14. Discipline and breach of conditions

14.1 A breach of the conditions to be observed by the offender may result in a modifica-
tion of revocation of the non-custodial measure.

14.2 The modification or revocation of the non-custodial measure shall be made by the
competent authority; this shall be done only after a careful examination of the facts adduced by
both the supervising officer and the offender.

14.3 The failure of a non-custodial measure should not automatically lead to the imposi-
tion of a custodial measure.
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14.4 In the event of a modification or revocation of the non-custodial measure, the com-
petent authority shall attempt to establish a suitable alternative non-custodial measure. A sen-
tence of imprisonment may be imposed only in the absence of other suitable alternatives.

14.5 The power to arrest and detain the offender under supervision in cases where there is
a breach of the conditions shall be prescribed by law.

14.6 Upon modification or revocation of the non-custodial measure, the offender shall
have the right to appeal to a judicial or other competent independent authority.

VI. STAFF
15. Recruitment

15.1 There shall be no discrimination in the recruitment of staff on the grounds of race,
colour, sex, age, language, religion, political or other opinion, national or social origin, prop-
erty, birth or other status. The policy regarding staff recruitment should take into consideration
national policies of affirmative action and reflect the diversity of the offenders to be supervised.

15.2 Persons appointed to apply non-custodial measures should be personally suitable
and, whenever possible, have appropriate professional training and practical experience. Such
qualifications shall be clearly specified.

15.3 To secure and retain qualified professional staff, appropriate service status, adequate
salary and benefits commensurate with the nature of the work should be ensured and ample
opportunities should be provided for professional growth and career development.

16. Staff training

16.1 The objective of training shall be to make clear to staff their responsibililies with
regard to rehabilitating the offender, ensuring the offender’s rights and protecting society. Train-
ing should also give staff an understanding of the need to cooperate in and coordinate activities
with the agencies concerned.

16.2 Before entering duty, staff shall be given training that includes instruction on the
nature of non-custodial measures, the purposes of supervision and the various modalities of the
application of non-custodial measures.

16.3  After entering on duty, staff shall maintain and improve their knowledge and profes-
sional capacity by attending in-service training and refresher courses. Adequate facilities shall be
made available for that purpose.

VII. VOLUNTEERS AND OTHER COMMUNITY RESOURCES
17. Public participation

17.1 Public participation should be encouraged as it is a major resource and one of the
most important factors in improving ties between offenders and undergoing non-custodial mea-
sures and the family and community. It should complement the efforts of the criminal justice
administration.

17.2  Public participation should be regarded as an opportunity for members of the com-
munity to contribute to the protcction of their society.

18. Public understanding and cooperation

18.1 Government agencies, the private sector and the general public should be
encouraged to support voluntary organizations that promote non-custodial measures.

18.2 Conferences, seminars, symposia and other activities should be regularly organized
to stimulate awareness of the need for public participation in the application of non-custodial
measures.
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18.3  All forms of the mass media should be utilized to help to create a constructive public
attitude, leading to activitics conducive to a broader application of non-custodial treatment and
the social integration of offenders.

18.4 Every effort should be made to inform the public of the importance of its role in the
implementation of non-custodial measures.

19. Volunteers

19.1 Volunteers shall be carefully screened and recruited on the basis of their aptitude for
and interest in the work involved, They shall be properly trained for the specific responsibilities
to be discharged by them and shall have access to support and counselling from, and the oppor-
tunity to consult with, the competent authority.

19.2  Volunteers should encourage offenders and their families to develop meaningful ties
with the community and a broader sphere of contact by providing counselling and other appro-
priate forms of assistance according to their capacity and the offenders’ needs.

19.3 Volunteers shall be insured against accident, injury and public liability when carry-
ing out their duties. They shall be reimbursed for authorized expenditures incurred in the course
of their work. Public recognition should be extended to them for the services they render for the
well-being of the community.

VIII. RESEARCH, PLANNING, POLICY FORMULATION AND EVALUATION
20. Research and planning

20.1 As an essential aspect of the planning process, efforts should be made to involve
both public and private bodies in the organization and promotion of research on the non-custo-
dial treatment of offenders.

20.2 Research on the probiems that confront clients, practitioners, the community and
policy makers should be carried out on a regular basis.

20.3 Research and information mechanisms should be built into the criminal justice sys-
tem for the collection and analysis of data and statistics on the implementation of non-custodial
treatment for offenders.

21. Policy formulation and programme development

21.1 Programmes for non-custodial measures should be systematically planned and
implemented as an integral part of the criminal justice system within the national development
process.

21.2 Regular evalualions should be carried out with a view to implementing non-custodial
measures more effectively.

21.3 Pericdic reviews should be conducted to assess the objectives, functioning and effec-
tiveness of non-custodial measures.

22. Linkages with relevant agencies and activities

22,1 Suitable mechanisms should be evolved at various levels to facilitate the establish-
ment of linkages between services responsible for non-custodial measures, other branches of the
criminal justice system, social development and welfare agencies, both governmental and non-
governmental, in such fields as health, housing, education and labour, and the mass media.

23. International cooperation

23.1 Efforts shall be made to promote scientific cooperation between counties in the field
of non-institutional treatment. Research, training, technical assistance and the exchange of infor-
mation among Member States on non-custodial measures shouid be strengthened, through the
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United Nations institutes for the prevention of crime and the treatment of offenders, in close
collaboration with the Crime Prevention and Criminal Justice Branch of the Centre for Social
Development and Humanitarian Affairs of the United Nations Secretariat.

23.2 Comparative studies and the harmonization of legislative provisions should be fur-
thered to expand the range of non-institutional options and facilitate their application across
national frontiers, in accordance with the Model Treaty on the Transfer of Supervision of
Offenders Conditionally Sentenced or Conditionally Released.?2?

(6) Basic principles for the treatment of prisoners

By its resolution 45/111 of 14 December 1990,22¢ adopted on the recommenda-
tion of the Third Committee,2 the General Assembly, bearing in mind the long-
standing concern of the United Nations for the humanization of criminal justice and
the protection of human rights, and recognizing the usefulness of drafting a declara-
tion on the human rights of prisoners, affirmed the Basic Principles for the Treatment
of Prisoners, contained in the annex to the resolution, and requested the Secretary-
General to bring them to the attention of Member States.

ANNEX
Basic Principles for the Treatment of Prisoners

1. All prisoners shall be treated with the respect due to their inherent dignity and value as
human beings.

2. There shall be no discrimination on the grounds of race, colour, sex, language, reli-
gion, political or other opinion, national or social origin, property, birth or other status.

3. It is, however, desirable to respect the religious beliefs and cultural precepts of the
group to which prisoners belong, whenever local conditions so require.

4. The responsibility of prisons for the custody of prisoners and for the protection of
society against crime shall be discharged in keeping with a State’s other social objectives and its
fundamental responsibilities for promoting the well-being and development of all members of
society.

5. Except for those limitations that are demonstrably necessitated by the fact of incarcera-
tion, all prisoners shall retain the human rights and fundamental freedoms set out in the Univer-
sal Declaration of Human Rights and, where the State concerned is a party, the International
Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and
Political Rights and the Optional Protocol thereto, as well as such other rights as are set ot in
other United Nations covenants.

6. All prisoners shall have the right to take part in cultural activities and education aimed
at the full development of the human personality.

7. Efforts addressed to the abolition of solitary confinement as a punishment, or to the
restriction of its use, should be undertaken and encouraged.

8. Conditions shall be created enabling prisoners to undertake meaningful remunerated
employment which will facilitate their reintegration into the country’s labour market and permit
them to contribute to their own financial support and to that of their families.

9. Prisoners shall have access to the health services available in the country without dis-
crimination on the grounds of their legal situation.

10. With the participation and help of the community and social institution, and with due
regard lo the interests of victims, favourable conditions shall be created for the reintegration of
the ex-prisoner into society under the best possible conditions.

11. The above Principles shall be applied impartially.
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(7) United Nations Guidelines for the Prevention of Juvenile Delinquency
(The Riyadh Guidelines)

By its resolution 45/112 of 14 December 1990,26 adopted on the recommenda-
tion of the Third Committee,??” the General Assembly, taking into account the bene-
fits of progressive policies for the prevention of delinquency and for the welfare of the
community, adopted the United Nations Guidelines for the Prevention of Juvenile
Delinquency, contained in the annex to the resolution, to be designated ““the Riyadh
Guidelines™, and called upon Member States, in their comprehensive crime preven-
tion plans, to apply the Riyadh Guidelines in national law, policy and practice and to
bring them to the attention of relevant authorities, including policy makers, juvenile
justice personnel, educators, the mass media, practitioners and scholars.

ANNEX

United Nations Guidelines for the Prevention of Juvenile Delinquency
(The Riyadh Guidelines)

[. FUNDAMENTAL PRINCIPLES

1. The prevention of juvenile delinquency is an essential part of crime prevention in soci-
ety. By engaging in lawful, socially useful aclivities and adopting a humanistic orientation
towards society and outlook on life, young persons can develop non-criminogenic attitudes.

2. The successful prevention of juvenile delinquency requires efforts on the part of the
entire society to ensure the harmonious development of adolescents, with respect for the promo-
tion of their personality from early childhood.

3. For the purposes of the interpretation of the present Guidelines, a child-centred orienta-
tion should be pursued. Young persons should have an active role in partnership within society
and should not be considered as mere objects of socialization or control.

4. In the implementation of the present Guidelines, in accordance with national legal sys-
tems, the well-being of young persons from their early childhood should be the focus of any
preventive programme.

5. The need for and importance of progressive delinquency prevention policies and the
systemalic study and the elaboration of measures should be recognized. These should avoid
criminalizing and penalizing a child for behaviour that does not cause serious damage to the
development of the child or harm to others. Such policies and measures should involve:

(a) The provision of opportunities, in particular educational opportunities, to meet the
varying needs of young persons and to serve as a supportive framework for safeguarding the
personal development of all young persons, particularly those who are demonstrably endangered
or at social risk and are in need of special care and protection;

(b) Specialized philosophies and approaches for delinquency prevention, on the basis of
laws, processes, institutions, facilities and a service delivery network aimed at reducing the
motivalion, need and opportunity for, or conditions giving rise to, the commission of infractions;

(c) Official intervention to be pursued primarily in the overall interest of the young person
and guided by fairness and equity;

(d) Safeguarding the well-being, development, rights and interests of all young persons;

(e) Consideration that youthful behaviour or conduct that does not conform to overall
social norms and values is often part of the maturation and growth process and tends to disappear
spontaneously in most individuals with the transition to adulthood;

(f) Awareness that, in the predominant opinion of experts, labelling a young person as
““deviant™, ““delinquent”’ or *“pre-delinquent’ often contributes to the development of a consis-
tent pattern of undesirable behaviour by young persons.
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6. Community-based scrvices and programmes should be developed for the prevention of
juvenile delinquency, particularly where no agencies have yet been established. Formal agencies
of sacial control should only be utilized as a means of last resort.

II. SCOPE OF THE GUIDELINES

7. The present Guidelines should be interpreted and implemented within the broad frame-
work of the Universal Declaration of Human Rights, the International Covenant on Economic,
Social and Cultural Rights, the International Covenant on Civil and Political Rights, the Declara-
tion of the Rights of the Child and the Convention on the Rights of the Child, and in the context
of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the
Beijing Rules)?2! as well as other instruments and norms relating to the rights, interests and well-
being of all children and young persons.

8. The present Guidelines should also be implemented in the context of the economic,
social and cultural conditions prevailing in each Member State.

IIl. GENERAL PREVENTION

9. Comprehensive prevention plans should be instituted at every level of government and
include the following:

{a) In-depth analyses of the problem and inventories of programmes, services, facilities
and 1esources available;

(b) Well-defined responsibilities for the qualified agencies, institutions and personnel
involved in preventive efforts;

(¢) Mechanisms for the appropriate coordination of prevention efforts between govern-
mental and non-governmental agencies;

{(d) Policies, programmes and strategies based on prognostic studies to be continuously
monitored and carefully evalvated in the course of implementation;

(e) Methods for effectively reducing the opportunity to commit delinquent acts;

{f) Community involvement through a wide range of services and programmes;

(g) Close interdisciplinary cooperation between national, state, provincial and local gov-
ernments, with the involvement of the private sector, representative citizens of the community to
be served, and labour, child-care, health education, social, law enforcement and judicial agen-
cies in taking concerted action to prevent juvenile delinquency and youth crime;

(k) Youth participation in delinquency prevention policies and processes, including
recourse to community resources, youth self-help, and victim compensation and assistance
programmes;

() Specialized personnel at all levels.

IV. SOCIALIZATION PROCESSES

10. Emphasis should be placed on preventive policies facilitating the successful socializa-
tion and integration of all children and young persons, in particular through the family, the
community, peer groups, schools, vocational training and the world of work, as well as through
voluntary organizations. Due respect should be given to the proper personal development of
children and young persons, and they should be accepted as full and equal partners in socializa-
tion and integralion processes.

A. FAMILY

11. Every society should place a high priority on the needs and well-being of the family
and of all its members.

12.  Since the family is the central vnit responsible for the primary socialization of chil-
dren, governmental and social cfforts to preserve the integrity of the family, including the

104



extended family, should be pursued. The society has a responsibility to assist the family in
providing care and protection and in ensuring the physical and mental well-being of children.
Adequate arrangements including day-care should be provided.

13. Governments should establish policies that are conducive 1o the bringing up of chil-
dren in stable and seitled family environments. Families in need of assistance in the resolution of
conditions of instability or conflict should be provided with requisite services.

14. Where a stable and settled family environment is lacking and when community efforts
to assist parents in this regard have failed and the extended family cannot fulfil this role, alterna-
live placements, including foster care and adoption, should be considered. Such placements
should replicate, to the extent possible, a stable and settled family environment, while, at the
same time, establishing a sense of permanency for children, thus avoiding problems associated
with ““foster drift”.

15. Special attention should be given to children of families affected by problems brought
about by rapid and uneven economic, social and cultural change, in particular the children of
indigenous, migrant and refugee families. As such changes may disrupt the social capacity of the
family to secure the traditional rearing and nurturing of children, often as a result of role and
culture conflict, innovative and socially constructive modalities for the socialization of children
have to be designed.

16. Measures should be taken and programmes developed fo provide families with the
opportunity to learn about parental roles and obligations as regards child development and child
care, promoting positive parent-child relationships, sensilizing parents to the problems of chil-
dren and young persons and encouraging their involvement in family and community-based
activities.

17. Governments should take measures to promote family cohesion and harmony and to
discourage the separation of children from their parents, unless circumstances affecting the wel-
fare and futvre of the child leave no viable altemative.

18. It is important to emphasize the socialization function of the family and extended
family; it is also equally important to recognize the future role, responsibilities, participation and
parinership of young persons in society.

15. In ensuring the right of the child to proper socialization, Governmenls and other agen-
cies should rely on existing social and legal agencies, but, whenever traditional institutions and
customs are no longer effective, they should also provide and allow for innovative measures.

B. EDUCATION

20. Governments are under an obligation to make public education accessible to all young
persons.

21. Education systems should, in addition to their academic and vocational training activ-
ities, devote particular attention to the following:

(a) Teaching of basic values and developing respect for the child’s own cultural identity
and patterns, for the social values of the country in which the child is living, for civilizations
different from the child’s own and for human rights and fundamental freedoms;

(p) Promotion and development of the personality, talents and mental and physical abili-
ties of young people to their fullest potential;

{c) Involvement of young persons as active and effective participants in, rather than mere
objects of, the educational process;

(d) Underlaking activities that foster a sense of identity with and of belonging to the
school and the community;

{e) Encouragement of young persons to understand and respect diverse views and opin-
ions, as well as cultural and other differences;

(f) Provision of information and puidance regarding vocational training, employment
opportunities and career development;
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(g) Provision of positive emotional support to young persons and the avoidance of psy-
chological malireatment;

(k) Avoidance of harsh disciplinary measures, particulary corporal punishment,

22. Educational systems should seek to work together with parents, community organiza-
tions and agencies concerned with the aclivities of young persons.

23. Young persons and their families should be informed about the law and their rights
and responsibilities under the law, as well as the universal value system, including United
Nations instruments.

24. Educational systems should extend particular care and attention to young persons who
are at social risk. Specialized prevention programmes and educational malerials, curricula,
approaches and tools should be developed and fully utilized.

25. Special attention should be given to comprehensive policies and strategies for the
prevention of alcohol, drug and other substance abuse by young persens. Teachers and other
professionals should be equipped and trained to prevent and deal with these problems. Informa-
tion on the use and abuse of drugs, including alcohol, should be made available 1o the student
body.

26. Schools should serve as resource and referral centres for the provision of medical,
counselling and other services to young persons, particulary those with special needs and suffer-
ing from abuse, neglect, victimization and exploitation.

27. Through a variety of educational programmes, teachers and other adults and the stu-
dent body should be sensitized to the problems, needs and perceptions of young persons, particu-
lary those belonging to underprivileged, disadvantaged, cthnic or other minority and low-income
groups.

28.  School systems should attempt to meet and promote the highest professonial and edu-
cational standards with respect to curricula, teaching and learning methods and approaches, and
the recruitment and training of qualified teachers. Regular monitoring and assessment of per-
formance by the appropriate professional organizations and authorities should be ensured.

29. School systems should plan, develop and implement extra-curricular activities of
interest to young persons, in cooperation with community groups.

30. Special assistance should be given to children and young persons who find it difficult
to comply with attendance codes, and to “drop-outs™.

31. Schools should promote policies and rules that are fair and just; students should be
represented in bodies formulating school policy, including policy on discipline, and decision-
making.

C. COMMUNITY

32. Community-based services and programmes which respond to the special needs,
problems, interests and concems of young persons and which offer appropriate counselling and
guidance to young persons and their familics should be developed, or strengthened where they
exist.

33. Communitics should provide, or strengthen where they exist, a wide range of commu-
nity-based support measures for young persons, including community development centres, rec-
reational facilities and services to respond to the special problems of children who are at social
risk. In providing these helping measures, respect for individual rights should be ensured.

34. Special facilities should be set up to provide adequate shelter for young persons who
are no logner able 1o live at home or who do not have homes to live in.

35. A range of services and helping measures should be provided to deal with the difficul-
ties experienced by young persons in the transition to adulthood. Such services should include
special programmes for young abusers which emphasize care, counselling, assistance and ther-
apy-oriented interventions.

36. Voluntary organizations providing services for young persons should be given finan-
cial and other support by Governments and other institutions.
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37. Youth arganizations should be created or strengthened at the local level and given full
participatory status in the management of community affairs. These organizations should
encourage youth to organize collective and volunlary projects, particularly projects aimed at
helping young persens in need of assistance.

3B. Government agencies should take special responsibility and provide necessary set-
vices for homeless or street children; information about local facilities, accommodation, employ-
ment and cther forms and sources of help should be made readily available 10 young persons.

39. A wide range of recreational facilities and services of particular interest to young
persons should be established and made easily accessible to them.

D. MASS MEDIA

40. The mass media should be encouraged to ensure that young persons have access to
information and material from a diversity of national and international sources.

41. The mass media should be encouraged to portray the positive contribution of young
persons to society.

42. The mass media should be encouraged to disseminate information on the existence of
services, facilities and opportunities for young persons in society.

43. The mass media generally, and the television and film media in particular, should be
encouraged to minimize the level of pornography, drugs and violence portrayed and to display
violence and exploitation disfavourably, as well as to avoid demeaning and degrading presenta-
tions, especially of children, women and interpersonal relations, and to promote egalitarian prin-
ciples and roles.

44, The mass media should be aware of its extensive social role and responsibility, as
well as its influence, in communications relating to youthful drug and alcohol abuse. It should
use its power for drug abuse prevention by relaying consistent messages through a balanced
approach. Effective drug awareness campaigns at all levels should be promoted.

V. SocCIAL poLICY

45. Government agencies should give high priority to plans and programmes for young
persons and should provide sufficient funds and other resources for the effective delivery of
services, facilities and staff for adequate medical and mental health care, nutsition, housing and
other relevant services, including drug and alcohol abuse prevention and treatment, ensuring that
such resources reach and actually benefit young persons.

46. The institutionalization of young persons should be a measure of last resort and for the
minimnm necessary period, and the best interests of the young person should be of paramount
importance. Criteria authorizing formal intervention of this type should be strictly defined and
limited to the following situations: (a) where the child or young person has suffered harm that
has been inflicted by the parents or guardians; (b) where the child or young person has been
sexually, physically or emotionally abused by the parents or guardians; (¢) whete the child or
young person has been neglected, abandoned or exploited hy the parents or geardians; (d) where
the child ar young person is threatened by physical or moral danger due to the behaviour of the
parents or gnardians; and {e) where a serious physical or psychological danger lo the child or
young person has manifested itself in his or her own behaviour and neither the parents, the
guardians, the juvenile himself or herself nor non-residential community services can meet the
danger by means other than institutionalization.

47. Govermnment agencies should provide young persons with the opportunity of continu-
ing in full-time education, funded by the State where parents or guardians are unable fo support
the young persons, and of receiving work experience.

48. Programmes to prevent delinquency should be planned and developed on the basis of
reliable, scientific research findings, and periodically monitored, evaluated and adjusted
accordingly.
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49. Scientific information should be disseminated to the professional community and to
the public at large about the sort of behaviour or situation which indicates or may result in
physical and psychological victimization, harm and abuse, as well as exploitation, of young
persons.

50. Generally, participation in plans and programmes should be voluntary. Young per-
sons themselves should be involved in their formulation, development and implementation.

51. Governments should begin or continue Lo explore, develop and implement policies,
measures and strategies within and outside the criminal justice system to prevent domestic vio-
lence against and affecting young persons and to ensure fair treatment to these victims of domes-
tic violence.

VI. LEGISLATION AND JUVENILE JUSTICE ADMINISTRATION

52. Governments should enact and enforce specific laws and procedures to promote and
protect the rights and well-being of all young persons.

53. Legislation preventing the vicimization, abuse, exploitation and the use for criminal
activitics of children and young persons should be enacted and enforced.

54. No child or young person should be subjected to harsh or degrading correction or
punishment measures at home, in schools or in any other institutions.

55. Legislation and enforcement aimed at restricting and controlling accessibility of
weapons of any sort to children and young persons should be pursued.

56. In order to prevent further stigmatization, victimization and criminalization of young
persons, legislation should be enacted to ensure that any conduct not considered an offence or
not penalized if committed by an adult is not considered an offfence and not penalized if com-
mitted by a young person.

57. Consideration should be given to the establishment of an office of ombudsman or
similar independent organ, which would ensure that the status, rights and interests of young
persons are upheld and that proper referral to available services is made. The ombudsman or
other organ designated would also supervise the implementation of the Riyadh Guidelines, the
Beijing Rules and the Rules for the Protection of Juveniles Deprived of their Liberty. The
ombudsman or other organ would, at regular intervals, publish a report on the progress made and
on the difficulties encountered in the implementation of the instrument. Child advocacy services
should also be established.

58. Law enforcement and other relevant personnel, of both sexes, should be trained to
respond to the special needs of young persons and should be familiar with and use, to the maxi-
mum extent possible, programmes and referral possiblitics for the diversion of young persons
from the justice system.

59. Legislation should be enacted and strictly enforced to protect children and young per-
sons from drug abuse and drug traffickers.

VII. RESEARCH, POLICY DEVELOPMENT AND COORDINATION

60. Efforts should be made and appropriate mechanisms established to promote, on both a
multidisciplinary and an intradisciplinary basis, interaction and co-ordination between eco-
nomic, social, educational and health agencies and services, the justice system, youth, commu-
nity and development apencies and other relevant institutions.

61. The exchange of information, experience and expertise gained through projects,
programmes, practices and initiatives relating to youth crime, delinquency prevention and juve-
nile justice should be intensified at the national, regional and international levels.

62. Regional and international cooperation on matters of youth crime, delinquency pre-
vention and juvenile justice involving practitioners, experts and decision makers should be fur-
ther developed and strengthened.

63. Technical and scientific cooperation on practical and policy-related matters, particu-
lary in training, pilot and demonstration projects, and on specific issues concerning the preven-
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tion of youth crime and juvenile delinquency should be strongly supported by all Governments,
the United Nations system and other concerned organizations.

64. Collaboration should be encouraged in undertaking scientific research with respect to
effective modalities for youth crime and juvenile delinquency prevention and the findings of
such research should be widely disseminated and evaluated.

65. Appropriate United Nations bodies, institutes, agencies and offices should pursue
close collaboration and co-ordination on various questions related to children, juvenile justice
and youth crime and juvenile delinquency prevention.

66. On the basis of the present Guidelines, the United Nations Secretariat, in co-operation
with interested institutions, should play an active role in the conduct of research, scientific col-
laboration, the formulation of policy options and the review and monitoring of their implementa-
tion, and should serve as a source of reliable information on effective modalities for delinquency
prevention.

(8) United Nations Rules for the Protection of Juveniles
Deprived of Their Liberty

By its resolution 45/113 of 14 December 1990,228 adopted on the recommenda-
tion of the Third Committee,?2® the General Assembly recognized that, because of
their high vulnerability, juveniles deprived of their liberty required special attention
and protection and that their rights and well-being should be guaranteed during and
after the period when they were deprived of their liberty; adopted the United Nations
Rules for the Protection of Juveniles Deprived of Their Liberty, contained in the
annex to the resolution; and invited Member States to adapt, wherever necessary,
their national legislation, policies and practices to the spirit of the Rules, and to bring
them to the attention of relevant authorities and the public in general.

ANNEX
United Nations Rules for the Protection of Juveniles Deprived of Their Liberty
I. FUNDAMENTAL PERSPECTIVES

1. The juvenile justice system should uphold the rights and safety and promote the physi-
cal and mental well-being of juveniles. Imprisonment should be used as a last resort.

2. Juveniles should only be deprived of their liberty in accordance with the principles and
procedures set forth in these Rules and in the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Rules). Deprivation of the liberty of a juvenile
should be a disposition of last resort and for the minimum necessary period and should be limited
to exceptional cases. The length of the sanction should be determined by the judicial authority,
without precluding the possibility of his or her early release.

3. The Rules are intended to establish minimum standards accepted by the United Nations
for the protection of juveniles deprived of their liberty in all forms, consistent with human rights
and fundamental freedoms, with a view to counteracting the detrimental effects of all types of
detention and to fostering integration in society.

4. The Rules should be applied impartially, without discrimination of any kind as to race,
colour, sex, age, language, religion, nationality, political or other opinion, cultural beliefs or
practices, property, birth or family status, ethnic or social origin, and disability. The religious
and cultural beliefs, practices and moral concepts of the juvenile should be respected.

5. The Rules are designed to serve as convenient standards of reference and to provide
encouragement and guidance to professionals involved in the management of the juvenile justice
system.

6. The Rules should be made readily available to juvenile justice personnel in their
national languages. Juveniles who are not fluent in the language spoken by the personnel of the
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detention facility should have the right to the services of an interpreter free of charge whenever
necessary, in particular during medical examinations and disciplinary proceedings.

7. Where appropriate, States should incorporate the Rules into their legislation or amend
it accordingly and provide effective remedies for their breach, including compensation when
injuries are inflicted on juveniles. States should also monitor the application of the Rules.

8. The competent authorities should constantly seek to increase the awareness of the pub-
lic that the care of detained juveniles and preparation for their return to society is a social service
of great importance, and to this end active steps should be taken to foster open contacts between
the juveniles and the local community.

9. Nothing in the Rules should be interpreted as precluding the application of the relevant
United Nations and human rights instruments and standards, recognized by the international
community, that are more conducive to ensuring the rights, care and protection of juveniles,
children and all young persons.

10. In the event that the practical application of particular rules contained in sections II to
V, inclusive, presents any conflict with the rules contained in the present section, compliance
with the latter shall be regarded as the predominant requirement.

II. SCOPE AND AFPLICATION OF THE RULES

11. For the purposes of the Rules, the following definitions should apply:

(a) A juvenile is every person under the age of 18. The age limit below which it should
not be permitted to deprive a child of his or her liberty should be determined by law;

(b) The deprivation of liberty means any form of detention or imprisonment or the place-
ment of a person in a public or private custodial setting, from which this person is not permitted
to leave at will, by order of any judicial, administrative or other public authority.

12. The deprivation of liberty should be effected in conditions and circumstances which
ensure respect for the human rights of juveniles. Juveniles detained in facilitics shonld be guar-
anteed the benefit of meaningful activities and programmes which would serve to promote and
sustain their health and self-respect, to foster their sense of responsibility and encourage those
attitudes and skills that will assist them in developing their potential as members of society.

13. Juveniles deprived of their liberty shall not for any reason related to their status be
denied the civil, economic, political, social or cultural rights to which they are entitled under
national or international law, and which are compatible with the deprivation of liberty.

14. The protection of the individual rights of juveniles with special regard to the legality
of the execution of the detention measures shall be ensured by the competent authority, while the
objectives of social integration should be secured by regular inspections and other means of
control carried out, according to inlernational standards, national laws and regulations, by a duly
constituted body authorized to visit the juveniles and not belonging to the detention facility.

15. The Rules apply to all types and forms of detention facilities in which juveniles are
deprived of their liberty. Sections I, IT, IV and V of the Rules apply to all detention facilities and
institutional settings in which juveniles are detained, and section II applics specifically to
juveniles under arrest or awaiting trial.

16. The Rules shall be implemented in the context of the economic, social and cultural
conditions prevailing in each Member State.

III. JUVENILES UNDER ARREST OR AWAITING TRIAL

17. Juveniles who are detained under arrest or awaiting trial (‘““untried’’) are presumed
innocent and shall be treated as such. Detention before trial shall be avoided to the extent possi-
ble and limited to exceptional circumstances. Therefore, all efforts shall be made to apply alter-
native measures. When preventive detention is nevertheless used, juvenile courts and investiga-
tive bodies shall give the highest priority to the most expeditious processing of such cases to
ensure the shortest possible duration of detention. Untried detainees should be separated from
convicted juveniles.
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18. The conditions under which an untried juvenile is detained should be consistent with
the rules set out below, with additional specific provisions as are necessary, and appropriate,
given the requirements of the presumption of innocence, the duration of the detention and the
legal status and circumstances of the juvenile. These provisions would include, but not necessar-
ily be restricted to, the following;

(a) Juveniles should have the right of legal counsel and be enabled to apply for free legal
aid, where such aid is available, and to communicate regularly with their legal advisers. Privacy
and confidentiality shall be ensured for such communications;

(b) IJuveniles should be provided, where possible, with opportunities to pursue work, with
remuneration, and continue education or training, but should not be required to do so. Work,
education or training should not cause the continuation of the detention;

(€} Juveniles should receive and retain materials for their leisure and recreation as are
compatible with the interests of the administration of justice.

IV. THE MANAGEMENT OF JUVENILE FACILITIES
A. RECORDS

19. All reports, including legal records, medical records and records of disciplinary pro-
ceedings, and all other documents relating to the form, content and details of treatment, should
be placed in a confidential individual file, which should be kept up to date, accessible only to
authorized persons and classified in such a way as to be easily understood. Where possible,
every juvenile should have the right to contest any fact or opinion contained in his or her file so
as to permit rectification of inaccurate, unfounded or unfair statements. In order to exercise this
right, there should be procedures that allow an appropriate third party to have access to and to
consult the file on request. Upon 1elease, the records of juveniles shall be sealed, and, at an
appropriate time, expunged.

20. No juvenile should be received in any detention facility without a valid commitment
order of a judicial, administrative or other public authority. The details of this order should be
immediately entered in the register. No juvenile should be detained in any facility where there is
no such register.

B. ADMISSION, REGISTRATION, MOVEMENT AND TRANSFER

21. In every place where juveniles are detained, a complete and secure record of the
following information should be kept concerning each juvenile received:

{a) Information on the identity of the juvenile;

(b) The fact of and reasons for commitment and the authority therefor;

{c) The day and hour of admission, transfer and release;

(d) Details of the notifications to parents and guardians on every admission, transfer or
release of the juvenile in their care at the time of commitment;

(e) Details of known physical and mental health problems, including drug and alcohol
abuse.

22. The information on admission, place, transfer and release should be provided without
delay to the parents and guardians or closest relative of the juvenile concerned.

23. As soon as possible after reception, full reports and relevant information on the per-
sonal situation and circumstances of each juvenile should be drawn up and submitted to the
administration.

24, On admission, all juveniles shall be given a copy of the rules governing the detention
facility and a written description of their rights and obligations in a language they can under-
stand, together with the address of the authorities competent to receive complaints, as well as the
address of public or private agencies and organizations which provide legal assistance. For those
juveniles who are illiterate or who cannot understand the language in the written form, the infor-
mation should be conveyed in a manner enabling full comprehension.
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25. All juveniles should be helped to understand the regulations governing the internal
organization of the facility, the goals and methodology of the care provided, the disciplinary
requirements and procedures, other authorized methods of secking information and of making
complaints, and all such other matters as are necessary to enable them to understand fully their
rights and obligations during detention.

26. The transport of juveniles should be carried out at the expense of the administration in
conveyances with adequate ventilation and light, in conditions that should in no way subject
them to hardship or indignity. Juveniles should not be transferred from one facility 10 another
arbitrarily.

C. CLASSIFICATION AND PLACEMENT

27. As soon as possible after the moment of admission, each juvenile should be inter-
viewed, and a psychological and social report identifying any factors relevant to the specific type
and level of care and programme required by the juvenile should be prepared. This report,
together with the report prepared by a medical officer who has examined the juvenile upon
admission, should be forwarded to the director for purposes of determining the most appropriate
placement for the juvenile within the facility and the specific type and level of care and pro-
gramme required and to be pursued. When special rehabilitative treatment is required, and the
length of stay in the facility permits, trained personnel of the facility should prepare a written,
individualized treatment plan specifying treatment objectives and time-frame and the means,
stages and delays with which the objectives should be approached.

28. The detention of juveniles should only take place under conditions that take full
account of their particular needs, status and special requirements according to their age, person-
ality, sex and type of offence, as well as mental and physical health, and which ensure their
protection from harmful influences and risk situations. The principal criterion for the separation
of different categories of juveniles deprived of their liberty should be the provision of the type of
care best suited to the particular needs of the individuals concerned and the protection of their
physical, mental and moral integrity and well-being.

29. In all detention facilities juveniles should be separated from adults, unless they are
members of the same family. Under controlled conditions, juveniles may be brought together
with carefully selected adults as part of a special programme that has been shown to be beneficial
for the juveniles concerned.

30. Open detention facilities for juveniles should be established. Open detention facilities
are those with no or minimal security measures. The population in such detention facilities
should be as small as possible. The number of juveniles detailed in closed facilities should be
small enough to enable individualized treatment. Detention facilities for juveniles should be
decentralized and of such size as to facilitate access and contact between the juveniles and their
families. Small-scale detention facilities should be established and integrated into the social,
economic and cultural environment of the community.

D. PHYSICAL ENVIRONMENT AND ACCOMMODATION

31. Juveniles deprived of their liberty have the right to facilities and services that meet all
the requirements of health and human dignity.

32. The design of detention facilities for juveniles and the physical environment should be
in keeping with the rehabilitative aim of residential treatment, with due regard to the need of the
juvenile for privacy, sensory stimuli, opportunities for association with peers and participation in
sporls, physical exercise and leisure-time activities. The design and structure of juvenile deten-
tion facilities should be such as to minimize the risk of fire and to ensure safe evacuation from
the premises. There should be an effective alarm system in case of fire, as well as formal and
drilled procedures to ensure the safety of the juveniles. Detention facilities should not be located
in areas where there are known health or other hazards or risks.

33. Sleeping accommodation should normally consist of small group dormitories or indi-
vidual bedrocoms, account being taken of local standards. During sleeping hours there should be
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regular, unobtrusive supervision of all sleeping areas, including individual rooms and group
dormitories, in order to ensure the protection of each juvenile. Every juvenile should, in accor-
dance with local or national standards, be provided with separate and sufficient bedding, which
should be clean when issued, kept in good order and changed often enough to ensure cleanliness.

34, Sanitary installations should be so located and of a sufficient standard to enable every
juvenile to comply, as required, with their physical needs in privacy and in a clean and decent
manner.

35. The possession of personal effects is a basic element of the right to privacy and essen-
tial to the psychological well-being of the juvenile. The right of every juvenile to possess per-
sonal effects and to have adequate storage facilities for them should be fully recognized and
respected. Personal effects that the juvenile does not choose to retain or that are confiscated
should be placed in safe custody. An inventory thereof should be signed by the juvenile. Steps
should be taken to keep them in good condition. All such articles and money should be returned
to the juvenile on release, except in so far as he or she has been authorized to spend money or
send such property out of the facility. If a juvenile receives or is found in possession of any
medicine, the medical officer should decide what use should be made of it.

36. To the extent possible juveniles should have the right to use their own clothing.
Detention facilities should ensure that each juvenile has personal clothing suitable for the climate
and adequale to ensure good health, and which should in no manner be degrading or humiliating.
Juveniles removed from or leaving a facility for any purpose should be allowed to wear their
own clothing.

37. Every detention facility shall ensure that every juvenile receives food that is suitably
prepared and presented at normal meal times and of a quality and quantity to satisfy the stan-
dards of dietetics, hygiene and health and, as far as possible, religious and cultural requirements.
Clean drinking water should be available to every juvenile at any time.

E. EDUCATION, VOCATIONAL TRAINING AND WORK

38. Every juvenile of compulsory school age has the right to education suited to his or her
needs and abilities and designed to prepare him or her for return to society. Such education
should be provided outside the detention facility in community schools wherever possible and, in
any case, by qualified teachers through programmes integrated with the education system of the
country so that, after release, juveniles may continue their education without difficulty. Special
attention should be given by the administration of the detention facilities to the education of
juveniles of foreign origin or with particular cultural or ethnic needs. Juveniles who are illiterate
or have cognitive or learning difficulties should have the right to special education.

39. Juveniles above compulsory school age who wish to continue their education should
be permitted and encouraged to do so, and every effort should be made to provide them with
access to appropriate educational programmes.

40. Diplomas or educational certificates awarded fo juveniles while in detention should
not indicate in any way that the juvenile has been institutionalized.

41. Every detention facility should provide access to a library that is adequately stocked
with both instructional and recreational books and periodicals suitable for the juveniles, who
should be encouraged and enabled to make full use of it.

42. Every juvenile should have the right to receive vocational training in occupations
likely to prepare him or her for future employment.

43. With due regard to proper vocational selection and o the requirements of institutional
administration, juveniles should be able to choose the type of work they wish to perform.

44. All protective national and international standards applicable to child labour and
young workers should apply to juveniles deprived of their liberty.

45. Wherever possible, juveniles should be provided with the opportunity to perform
remunerated labour, if possible within the local community, as a complement to the vocational
training provided in order to enhance the possibility of finding suitable employment when they
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return to their communities. The type of work should be such as to provide appropriate training
that will be of benefit to the juveniles following release. The organization and methods of work
offered in detention facilities should resemble as closely as possible those of similar work in the
community, so as to prepare juveniles for the conditions of normal occupational life.

46. Every juvenile who performs work should have the right to an equitable remunera-
tion. The interests of the juveniles and of their vocational training should not be subordinated to
the purpose of making a profit for the detention facility or a third party. Part of the earnings of a
juvenile should normally be set aside to constitute a savings fund to be handed over to the
juvenile on release. The juvenile should have the right to use the remainder of those eamings to
purchase articles for his or her own use or to indemnify the victim injured by his or her offence
or to send it to his or her family or other persons outside the detention facility.

F. RECREATION

47. Every juvenile should have the right to a suitable amount of time for daily free exer-
cise, in the open air whenever weather permits, during which time appropriate recreational and
physical training should normally be provided. Adequate space, installations and equipment
should be provided for these activities. Every juvenile should have additional time for daily
leisure activities, part of which should be devoted, if the juvenile so wishes, to arts and crafls
skill development. The detention facility should ensure that each juvenile is physically able to
participate in Lhe available programmes of physical education. Remedial physical education and
therapy should be offered, under medical supervision, to juveniles needing it.

G. RELIGION

48. Every juvenile should be allowed to satisfy the needs of his or her religious and spiri-
tual life, in particular by attending the services or meetings provided in the detention facility or
by conducting his or her own services and having possession of the necessary books or items of
religious observance and instruction of his or her denomination. If a detention facility contains a
sufficient number of juveniles of a given religion, one or more qualified representatives of that
religion should be appointed or approved and allowed to hold regular services and to pay pas-
toral visits in private to juveniles at their request. Every juvenile should have the right to receive
visits from a qualified representative of any religion of his or her choice, as well as the right not
to participate in religious services and freely to decline religious education, counselling or
indoctrination.

H. MEDICAL CARE

49. Every juvenile shall receive adequate medical care, both preventive and remedial,
including dental, ophthalmological and mental health care, as well as pharmaceutical products
and special diets as medically indicated. All such medical care should, where possible, be pro-
vided to detained juveniles through the appropriate health facilities and services of the commu-
nity in which the detention facility is located, in order to prevent stigmatization of the juvenile
and promole self-respect and integration into the community.

50. Every juvenile has a right to be examined by a physican immediately upon admission
to a detention facility, for the purpose of recording any evidence of prior ill-treatment and identi-
fying any physical or mental condition requiring medical attention.

51. The medical services provided to juveniles should seek to detect and should treat any
physical or mental illness, substance abuse or other condition that may hinder the integration of
the juvenile into society. Every detention facility for juveniles should have immediate access to
adequate medical facilities and equipment appropriate to the number and requirements of its
residents and staff trained in preventive health care and the handling of medical emergencies.
Every juvenile who is ill, who complains of illness or who demonstrates symptoms of physical
or mental difficulties should be examined promptly by a medical officer.

52. Any medical officer who has reason to believe that the physical or mental health of a
juvenile has been or will be injuriously affected by continued detention, a hunger strike or any
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condition of detention should report this fact immediately to the director of the detention facility
in question and to the independent authority responsible for safeguarding the well-being of the
juvenile.

53. A juvenile who is suffering from mental illness should be treated in a specialized
institution under independent medical management. Steps should be taken, by arrangement with
appropriate agencies, to ensure any necessary continuation of mental health care after release.

54. Juvenile detention facilities should adopt specialized drug abuse prevention and reha-
bilitation programmes administered by qualified personnel. These programmes should be
adapted to the age, sex and other requirements of the juveniles concerned, and detoxification
facilities and services staffed by trained personnel should be available to drug- or alcohol-
dependent juveniles.

55. Medicines should be administered only for necessary treatment on medical grounds
and, when possible, after having obtained the informed consent of the juvenile concerned. In
particular, they must not be administered with a view to eliciting information or a confession, as
a punishment or as a means of restraint. Juveniles shall never be testees in the experimental use
of drugs and treatment. The administration of any drug should always be authorized and carried
out by qualified medical personnel.

I.  NOTIFICATION OF ILLNESS, INJURY AND DEATH

56. The family or guardian of a juvenile and any other person designated by the juvenile
have the right to be informed of the state of health of the juvenile on request and in the event of
any important changes in the health of the juvenile. The director of the detention facility should
notify immediately the family or guardian of the juvenile concerned, or other designated person,
in case of death, illness requiring transfer of the juvenile to an outside medical facility, or a
condition requiring clinical care within the detention facility for more than 48 hours. Notification
should also be given to the consular authorities of the State of which a foreign juvenile is a
citizen.

57. Upon the death of a juvenile during the period of deprivation of liberty, the nearest
relative should have the right to inspect the death certificate, see the body and determine the
method of disposal of the body. Upon the death of a juvenile in detention, there should be an
independent inquiry into the causes of death, the report of which should be made accessible to
the nearest relative. This inquiry should also be made when the death of a juvenile occurs within
six months from the date of his or her release from the detention facility and there is reason to
belicve that the death is related to the period of detention.

58. A juvenile should be informed at the earliest possible time of the death, serious illness
or injury of any immediate family member and should be provided with the opportunity to attend
the funeral of the deceased or go to the bedside of a critically ill relative.

J.  CONTACTS WITH THE WIDER COMMUNITY

59. Every means should be provided to ensure that juveniles have adequate communica-
tion with the outside world, which is an integral part of the right to fair and humane treatment
and js essential to the preparation of juveniles for their return to society. Juveniles should be
allowed to communicate with their families, friends and other persons or representatives of repu-
lable outside organizations, to leave detention facilities for a visit to their home and family and
to receive special permission to leave the detention facility for educational, vocational or other
important reasons. Should the juvenile be serving a sentence, the time spent outside a detention
facility should be counted as part of the period of sentence.

60. Every juvenile should have the right to receive regular and frequent visits, in principle
once a week and not less than once a month, in circumstances that respect the need of the
juvenile for privacy, contact and unrestricted communication with the family and the defence
counsel.

61. Every juvenile should have the right to communicate in writing or by telephone at
least twice a week with the person of his or her choice, unless legally restricted, and should be
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assisted as necessary in order effectively to enjoy this right. Every juvenile should have the right
to receive correspondence.

62. Juveniles should have the opportunity to keep themselves informed regularly of the
news by reading newspapers, periodicals and other publications, through access to radio and
television programmes and motion pictures, and through the visits of the representatives of any
lawful club or organization in which the juvenile is interested.

K. LIMITATIONS OF PHYSICAL RESTRAINT AND THE USE OF FORCE

63. Recourse to instruments of restraint and to force for any purpose should be prohibited,
except as set forth in rule 64 below.

64. Instruments of restraint and force can only be used in exceptional cases, where all
other control methods have been exhausted and failed, and only as explicitly authorized and
specified by law and regulation. They should not cause humiliation or degradation, and should
be used restrictively and only for the shortest possible period of time. By order of the director of
the administraton, such instruments might be resorted fo in order to prevent the juvenile from
inflicting self-injury, injuries to others or serious destruction of property. In such instances, the
director should at once consult medical and other relevant personnel and report to the higher
administrative authority.

65. The carrying and use of weapons by personnel should be prohibited in any facility
where juveniles are detained.

L. DISCIPLINARY PROCEDURES

66. Any disciplinary measures and procedures should maintain the interest of safety and
an ordered community life and should be consistent with the upholding of the inherent dignity of
the juvenile and the fundamental objective of institutional care, namely, instilling a sense of
justice, self-respect and respect for the basic rights of every person.

67. Al disciplinary measures constituting cruel, inhuman or degrading treatment shall be
strictly prohibited, including corporal punishment, placement in a dark cell, closed or solitary
confinement or any other punishment that may compromise the physical or mental health of the
juvenile concemed. The reduction of dict and the restriction or denial of contact with family
members should be prohibited for any purpose. Labour should always be viewed as an educa-
tional tool and a means of promoting the self-respect of the juvenile in preparing him or her for
return to the community and should not be imposed as a disciplinary sanction. No juvenile
should be sanctioned more than once for the same disciplinary infraction. Collective sanctions
should be prohibited.

68. Legislation or regulations adopted by the competent administrative authority should
establish norms concerning the following, taking full account of the fundamental eharacleristics,
needs and rights of juveniles:

(a) Conduct constituting a disciplinary offence;

(b) Type and duration of disciplinary sanctions that may be inflicted;
{c) The authority competent to impose such sanctions;

(d) The authority competent to consider appeals.

69. A report of misconduct should be presented promptly to the competent autherity,
which should decide on it without undue delay. The competent authority should conduct a thor-
ough examination of the case.

70. No juvenile should be disciplinarily sanctioned except in strict accordance with the
terms of the law and regulations in force. No juvenile should be sanctioned unless he or she has
been informed of the alleged infraction in a manner appropriate 1o the full understanding of the
juvenile, and piven a proper opportunity of presenting his or her defence, including the right of
appeal to a competent impartial authority, Complete records shonld be kept of all disciplinary
proceedings.
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71. No juveniles should be responsible for disciplinary functions except in the supervision
of specified social, educational or sports activities or in self-government programmes.

M. INSPECTION AND COMPLAINTS

72. Qualified inspectors or an equivalent duly constituted authority not belonging to the
administration of the facility should be empowered to conduct inspections on a regular basis and
to undertake unannounced inspections on their own initiative, and should enjoy full guarantees
of independence in the exercisc of this function. Inspectors should have unrestricted access to all
persons employed by or working in any facility where juveniles are or may be deprived of their
liberty, to all juveniles and to all records of such facilities.

73. Qualified medical officers attached to the inspecting authority or the public health
service should participate in the inspections, evaluating compliance with the rules concerning the
physical environment, hygiene, accommodation, food, exercise and medical services, as well as
any other aspect or conditions of institutional life that affect the physical and mental health of
juveniles. Every juvenile should have the right to talk in confidence to any inspecting officer.

74. After completing the inspection, the inspector should be required to submit a report
on the findings. The report should include an evaluation of the compliance of the detention
facilities with the present rules and relevant provisions of national law, and recommendations
regarding any steps considered neccssary to ensure compliance with them. Any facts discovered
by an inspector that appear to indicate that a violation of legal provisions concerning the rights of
juveniles or the operation of a juvenile detention facility has occurred should be communicated
to the competent authorities for investigation and prosecution.

75. Every juvenile should have the opportunity of making requests or complaints to the
director of the detention facility and to his or her authorized representative.

76. Every juvenile should have the right to make a request or complaint, without censor-
ship as to substance, to the central administration, the judicial authority or other proper authori-
ties through approved channels, and to be informed of the response without delay.

77. Efforts should be made to establish an independent office (ombudsman) to receive and
investigate complaints made by juveniles deprived of their liberty and to assist in the achieve-
ment of equitable settlements.

78. Every juvenile should have the right to request assistance from family members, legal
counsellors, humanitarian groups or others where possible, in order to make a complaint. Illiter-
ate juveniles should be provided with assistance should they need to use the services of public or
private agencies and organizations which provide legal counsel or which are competent to
receive complaints.

N. RETURN TO THE COMMUNITY

79. All juveniles should benefit from arrangements designed to assist them in returning to
society, family life, education or employment after release. Procedures, including early release,
and special courses should be devised to this end.

80. Competent authorities should provide or ensure services to assist juveniles in re-estab-
lishing themselves in society and to lessen prejudice against such juveniles. These services
should ensure, to the extent possible, that the juvenile is provided with suitable residence,
employment, clothing, and sufficient means to maintain himself or herself upon release in order
to facilitate successful reintegration. The representatives of agencies providing such services
should be consulted and should have access to juveniles while detained, with a view to assisting
them in their return to the community.

V. PERSONNEL

81. Personnel should be qualified and include a sufficient number of specialists such as
educators, vocational instructors, counsellors, social workers, psychiatrists and psychologists.
These and other specialist staff should normally be employed on a permanent basis. This should
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not preclude part-time or volunteer workers when the level of support and training they can
provide is appropriate and beneficial. Detention facilities should make use of all remedial, edu-
cational, moral, spiritual, and other resources and forms of assistance that are appropriate and
available in the community, according to the individual needs and problems of detained
juveniles.

82. The administration should provide for the careful selection and recruitment of every
grade and type of personnel, since the proper management of detention facilities depends on
their integrity, humanity, ability and professional capacity to deal with juveniles, as well as
personal suitability for the work.

83. To secure the foregoing ends, personnel should be appointed as professional officers
with adequate remuneration to attract and retain suitable women and men. The personnel of
juvenile detention facilities should be continually encouraged to fulfil their duties and obligations
in a humane, committed, professional, fair and efficient manner, to conduct themselves at all
times in such a way as to deserve and pain the respect of the juveniles, and to provide juveniles
with a positive role model and perspective.

84. The administration should introduce forms of organization and management that facil-
itate communications between different categories of staff in each detention facility so as to
enhance co-operation between the various services engaged in the care of juveniles, as well as
between staff and the administration, with a view to ensuring that staff directly in contact with
juveniles are able to function in conditions favourable to the efficient fulfilment of their duties.

85. The personnel should receive such training as will enable them to camry out their
responsibilities effectively, in particular training in child psychology, child welfare and interna-
tional standards and norms of human rights and the rights of the child, including the present
Rules. The personnel should maintain and improve their knowledge and professional capacity by
attending courses of in-service training, to be organized at suitable intervals throughout their
career.

86. The director of a facility should be adequately qualified for his or her task, with
administrative ability and suitable training and experience, and should carry out his or her duties
on a full-time basis.

87. In the performance of their duties, personnel of detention facilities should respect and
protect the human dignity and fundamental human rights of all juveniles, in particular, as
follows:

(a) No member of the detention facility or institulional personnel may inflict, instigate or
tolerate any act of torture or any form of harsh, cruel, inhuman or degrading treatment, punish-
ment, correction or discipline under any pretext or circumstance whatsoever;

(b) All personnel should rigorously oppose and combat any act of corruption, reporting it
without delay to the competent authorities;

(c) All personnel should respect the present Rules. Personnel who have reason to believe
that a serious violation of the present Rules has occurred or is about to occur should report the
matter to their superior authorities or organs vested with reviewing or remedial power;

(d) All personnel should ensure the full protection of the physical and mental health of
juveniles, including protection from physical, sexual and emotional abuse and exploitation, and
should take immediate action to secure medical attention whenever required,

{e) All personnel should respect the right of the juvenile to privacy, and in particular
should safeguard all confidential matters concerning juveniles or their families learned as a result
of their professional capacity;

(f) All personnel should seck to minimize any differences between life inside and outside
the detention facility which tend to lessen due respect for the dignity of juveniles as human
beings.
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(9) Model Treaty on Extradition

By its resolution 45/116 of 14 December 1990,29 adopted on the recommenda-
tion of the Third Committee,?! the General Assembly, recognizing the importance of
a model treaty on extradition as an effective way of dealing with the complex aspects
and serious consequences of crime, especially in its new forms and dimensions,
adopted the Model Treaty on Extradition contained in the annex to the resolution as a
useful framework that could be of assistance to States interested in negotiating and
concluding bilateral agreements aimed at improving cooperation in matters of crime
prevention and criminal justice and invited Member States, if they had not yet estab-
lished treaty relations with other States in the area of extradition, or if they wished to
revise existing treaty relations, to take into account, whenever doing so, the Model
Treaty on Extradition.

ANNEX
Model Treaty on Extradition

The — __ and the

Desirous of making more effective the co-operation of the two countries in the control of
crime by concluding a treaty on extradition,

Have agreed as follows:

Article 1
OBLIGATION TO EXTRADITE

Each Party agrees to extradite to the other, upon request and subject to the provisions of the
present Treaty, any person who is wanted in the requesting State for prosecution for an extradita-
ble offence or for the imposition or enforcement of a sentence in respect of such an offence.?2

Article 2
EXTRADITABLE OFFENCES

1. For the purposes of the present Treaty, extraditable offences are offences that are pun-
ishable under the laws of both Parties by imprisonment or other deprivation of liberty for a
maximum period of at least [one/two] year(s), or by a more severe penalty. Where the request
for extradition relates to a person who is wanted for the enforcement of a sentence of imprison-
ment or other deprivation of liberty imposed for such an offence, extradition shall be granted
only if a period of at least [four/six] months of such sentence remains to be served.

2. In determining whether an offence is an offence punishable under the laws of both
Parties, it shall not matter whether:

(a) The laws of the Parties place the acts or omissions constituting the offence within the
same category of offence or denominate the offence by the same terminology;

() Under the laws of the Parties the constituent elements of the offence differ, it being
understood that the totality of the acts or omissions as presented by the requesting State shall be
taken into account.

3. Where extradition of a person is sought for an offence against a law relating to taxa-
tion, customs duties, exchange control or other revenue matters, extradition may not be refused
on the ground that the law of the requested State does not impose the same kind of tax or duty or
does not contain a tax, customs duty or exchange regulation of the same kind as the law of the
requesting State.233

4, If the request for extradition includes several separate offences each of which is punish-
able under the laws of both Parties, but some of which do not fulfil the other conditions set out in
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paragraph 1 of the present article, the requested Party may grant extradition for the latter
offences provided that the person is to be extradited for at least one extraditable offence.

Article 3
MANDATORY GROUNDS FOR REFUSAL

Extraditional shall not be granted in any of the following circumstances:

(a) If the offence for which extradition is requested is regarded by the requested State as
an offence of a political nature;?

(b) If the requested State has substantial grounds for believing that the request for extradi-
tion has been made for the purpose of prosecuting or punishing a person on account of that
person’s race, religion, nationality, ethnic origin, political opinions, sex or status, or that that
person’s position may be prejudiced for any of those reasons;

(¢) If the offence for which extradition is requested is an offence under military law,
which is not also an offence under ordinary criminal law;

(d) If there has been a final judgement rendered against the person in the requested State
in respect of the offence for which the person’s extradition is requested;

(e) If the person whose extradition is requested has, under the law of either Party, become
immune from prosecution or punishment for any reason, including lapse of time or amnesty;25

(f) If the person whose extradition is requested has been or would be subjected in the
requesting State to torture or cruel, inhuman or degrading treatment or punishment or if that
person has not received or would not receive the minimum guarantees in criminal proceedings,
as contained in the International Covenant on Civil and Political Rights, article 14;

(g) If the judgement of the requesting State has been rendered in absentia, the convicted
person has not had sufficient notice of the trial or the opportunity to arrange for his or her
defence and he has not had or will not have the opportunity to have the case retried in his or her
presence. 236

Article 4
OFTIONAL GROUNDS FOR REFUSAL

Extradition may be refused in any of the following circumstances:

(a) If the person whose extradition is requested is a national of the requested State. Where
extradition is refused on this ground, the requested State shall, if the other State so requests,
submit the case to its competent authorities with a view to taking appropriate action against the
person in respect of the offence for which extradition had been requested;

(b) If the competent authorities of the requested State have decided either not to institute
or to terminate proceedings against the person for the offence in respect of which extradition is
requested;

(c) If a prosecution in respect of the offence for which extradition is requested is pending
in the requested State against the person whose extradition is requested;

(d) If the offence for which extradition is requested carries the death penalty under the law
of the requesting State, unless that State gives such assurance as the requested State considers
sufficient that the death penalty will not be imposed or, if imposed, will not be carried oul;7

(e) If the offence for which extradition is requested has been committed outside the terri-
tory of either Party and the law of the requested State does not provide for jurisdiction over such
an offence committed outside its territory in comparable circumstances;

(f) If the offence for which extradition is requested is regarded under the law of the
requested State as having been committed in whole or in part within that State.28 Where extradi-
tion is refused on this ground, the requested State shall, if the ciher State so requests, submit the
case to its competent authorities with a view to taking appropriate action against the person for
the offence for which extradition had been requested;
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(g) If the person whose extradition is requested has been sentenced or would be liable to
be tried or sentenced in the requesting State by an extraordinary or ad hoc court or tribunal;

(h) If the requested State, while also taking into account the nature of the offence and the
interests of the requesting State, considers that, in the circumstances of the case, the extradition
of that person would be incompatible with humanitarian considerations in view of age, health or
other personal circumstances of that person.

Article 5

CHANNELS OF COMMUNICATION AND REQUIRED DOCUMENTS

1. A request for extradition shall be made in writing. The request, supporting documents
and subsequent communications shall be transmitted through the diplomatic channel, directly
between the ministries of justice or any other authorities designated by the Parties.

2. A request for extradition shall be accompanied by the following:

(@) In all cases,

(i) As accurale a description as possible of the person sought, together with any other
information that may help to establish that person’s idenlity, nationality and location;

(if) The text of the relevant provision of the law creating the offence or, where necessary,
a statement of the law relevant to the offence and a statement of the penalty that can be imposed
for the offence;

(b) If the person is accused of an offence, by a warrant issued by a court or other compe-
tent judicial authority for the arrest of the person or a certified copy of that warrant, a statement
of the offence for which extradition is requested and a description of the acts or omissions
constituting the alleged offence, including an indication of the time and place of its
commission; 2%

(c) If the person has been convicted of an offence, by a statement of the offence for which
extradition is requested and a description of the acts or omissions constituting the offence and by
the original or certified copy of the judgement or any other document setting out the conviction
and the sentence imposed, the fact that the sentence is enforceable, and the extent to which the
sentence remains to be served;

(d) If the person has been convicted of an offence in his or her absence, in addition to the
documents set out in paragraph 2 (c) of the present article, by a statement as to the legal means
available (o the person to prepare his or her defence or to have the case retried in his or her
presence;

(e) If the person has been convicted of an offence but no sentence has been imposed, by a
statenent of the offence for which extradition is requested and a description of the acts or omis-
sions constituting the offence and by a document setting out the conviction and a statement
affirming that there is an intention to impose a sentence.

3. The documents submitted in support of a request for extradition shall be accompanied
by a translation into the language of the requested State or in another language acceptable to that
State.

Article 6

SIMPLIFIED EXTRADITION PROCEDURE

The requested State, if not precluded by its law, may grant extradition after receipt of a
request for provisional arrest, provided that the person sought explicitly consents before a com-
petent authority.
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Article 7
CERTIFICATION AND AUTHENTICATION

Except as provided by the present Treaty, a request for extradition and the documents in
support thercof, as well as documents or other material supplied in response to such a request,
shall not require certification or authentication.240

Article 8
ADDITIONAL INFORMATION

If the requested State considers that the information provided in support of a request for
extradition is not sufficient, it may request that additional information be furnished within such
reasonable time as it specifies.

Article 9
PROVISIONAL ARREST

1. In case of urgency the requesting State may apply for the provisional arrest of the
person sought pending the presentation of the request for extradition. The application shall be
transmitted by means of the facilities of the International Criminal Police Organization, by post
ar telegraph or by any other means affording a record in writing.

2. The application shall contain a description of the person sought, a statement that extra-
dition is to be requested, a statement of the existence of one of the documents mentioned in
paragraph 2 of article 5 of the present Treaty, authorizing the apprehension of the person, a
statement of the punishment that can be or has been imposed for the offence, including the lime
left to be served and a concise statement of the facts of the case, and a statement of the Jocation,
where known, of the person.

3. The requested State shall decide on the application in accordance with its law and
communicate its decision to the requesting State without delay.

4. The person amrested upon such an application shall be set at liberty upon the expiration
of [40] days from the date of arrest if a request for extradition, supported by the relevant docu-
ments specified in paragraph 2 of article 5 of the present Treaty, has not been received. The
present paragraph does not preclude the possibility of conditional release of the person prior to
the expiration of the [40] days.

5. Therelease of the person pursuant to paragraph 4 of the present article shall not prevent
rearrest and institution of proceedings with a view to extraditing the person sought if the request
and supporting documents are subsequently received.

Article 10

DECISION ON THE REQUEST

1. The requested State shall deal with the request for extradition pursuant to procedures
provided by ils own law, and shall promptly communicate its decision to the requesting State.

2. Reasons shall be given for any complete or partial refusal of the request.

Article 11
SURRENDER OF THE PERSON

1. Upon being informed that extradition has been granted, the Parties shall, without undue
delay, arrange for the surrender of the person sought and the requested State shall inform the
requesting State of the length of time for which the person sought was detained with a view to
surrender.

2. The person shall be removed from the territory of the requested State within such rea-
sonable period as the requested State specifies and, if the person is not removed within that
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period, the requested State may release the person and may refuse to extradite that person for the
same offence.

3. If circumstances beyond its control prevent a Party from surrendering or removing the
person to be extradited, it shall notify the other Party. The two Parties shall mutually decide
upon a new state of surrender, and the provisions of paragraph 2 of the present article shall

apply.
Article 12

POSTPONED OR CONDITIONAL SURRENDER

1. The requested State may, after making its decision on the request for extradition, post-
pone the surrender of a person sought, in order to proceed against that person, or, if that person
has already been convicted, in order to enforce a sentence imposed for an offence other than that
for which extradition is sought. In such a case the requested State shall advise the requesting
State accordingly.

2. The requested State may, instead of postponing surrender, temporarily surrender the
person sought to the requesting State in accordance with conditions to be determined between the
Parties.

Article 13
SURRENDER OF PROPERTY

1. To the extent permitted under the law of the requested State and subject to the rights of
third parties, which shall be duly respected, all property found in the requested State that has been
acquired as a result of the offence or that may be required as evidence shall, if the requesting
State so requests, be surrendered if extradition is granted.

2. The said property may, if the requesting State so requests, be surrendered to the
requesting State even if the extradition agreed to cannot be carried out.

3. When the said property is liable to seizure or confiscation in the requested State, it may
retain it or temporarily hand it over.

4. 'When the law of the requested State or the protection of the rights of third parties so
require, any property so surrendered shall be returned to the requested State free of charge after
the completion of the proceedings, if the State so requests.

Article 14

RULE OF SPECIALITY

1. A person extradited under the present Treaty shall not be proceeded against, sentenced,
detained, re-extradited to a third State, or subjected to any other restriction of personal liberty in
the tertitory of the requesting State for any offence committed before surrender other than:

(a) An offence for which extradition was granted;

(b) Any other offence in respect of which the requested State consents.#! Consent shall be
given if the offence for which it is requested is itself subject to extradition in accordance with the
present Treaty.242

2. A request for the consent of the requested State under the present article shall be
accompanied by the documents mentioned in paragraph 2 of article 5 of the present Treaty and a
legal record of any statement made by the extradited peson with respect to the offence.

3. Paragraph 1 of the present article shall not apply if the person has had an opportunity to
leave the requesting State and has not done so within [30/45] days of final discharge in respect of
the offence for which that person was extradited or if the person has voluntarily returned to the
territory of the requesting State after leaving it.
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Article 15
TRANSIT

1. Where a person is to be extradited to a Party from a third State through the territory of
the other Party, the party to which the person is to be extradited shall request the other Party to
permit the transit of that person through its territory. This does not apply where air transport is
used and no landing in the termritory of the other Party is scheduled.

2. Upon receipt of such a request, which shall contain relevant information, the requested
State shall deal with this request pursuant to procedures provided by its own law. The requested
State shall grant the request expeditiously unless its essential interests would be prejudiced
thereby. 243

3. The State of transit shall ensure that legal provisions exist that would enable detaining
the person in custody during transit.

4. In the event of an unscheduled landing, the Party to be requested to permit transit may,
at the request of the escorting officer, hold the person in custody for [48] hours, pending receipt
of the transit request to be made in accordance with paragraph 1 of the present article.

Article 16
CONCURRENT REQUESTS

If a Party receives requests for extradition for the same person from both the other Party and
a third State it shall, at its discretion, determine to which of those States the person is to be
extradited.

Article 17
Costs

1. The requested State shall meet the cost of any proceedings in its jurisdiction arising out
of a request for extradition.

2. The requested State shall also bear the costs incurred in its territory in connection with
the seizure and handing over of property, or the arrest and detention of the person whose extradi-
tion is sought.24

3. The requesting State shall bear the costs incurred in conveying the person from the
territory of the requested State, including transit costs.

Ariicle 18
FINAL PROVISIONS

1. The persent Treaty is subject to [ratification, acceptance or approval]. The instruments
of [ratification, acceptance or approval] shall be exchanged as soon as possible.

2. 'The present Treaty shall enter into force on the thirtieth day after the day on which the
instruments of [ratification, acceptance or approval] are exchanged.

3. The present Treaty shall apply to requests made after its entry into force, even if the
relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving notice in writing
to the other Party. Such denunciation shall take effect six months following the date on which
such notice is received by the other Party.

IN wITNESS WHEREOF the undersigned, being duly authorized thereto by their respective
Governments, have signed the present Treaty.

DoNE at on in the and
languages, [both/all] texts being equally authentic.
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(10) Model Treaty on Mutual Assistance in Criminal Matters

By its resolution 45/117 of 14 December 1990,2% adopted on the recommenda-
tion of the Third Committee,24 the General Assembly, recognizing the importance of
a model treaty on mutual assistance in criminal matters as an effective way of dealing
with the complex aspects and serious consequences of crime, especially in its new
forms and dimensions, adopted the Model Treaty on Mutual Assistance in Criminal
Matters together with the Optional Protocol thereto, contained in the annex to the
resolution, as a useful framework that could be of assistance to States interested in
negotiating and concluding bilateral agreements aimed at improving cooperation in
matters of crime prevention and criminal justice and invited Member States, if they
had not yet established treaty relations with other States in the matter of mutual assis-
tance in criminal matters, or if they wished to revise existing treaty relations, to take
into account, whenever doing so, the Model Treaty.

ANNEX
Model Treaty on Mutual Assistance in Criminal Matters

The —  _  andthe
Desirous of extending to each other the widest measure of co-operation to combat crime,
Have agreed as follows:

Article 1
SCOPE OF APPLICATION2Y7

1. ‘The Parties shall, in accordance with the present Treaty, afford to each other the widest
possible measure of mutual assistance in investigations or court proceedings in respect of
offences the punishment of which, at the time of the request for assistance, falls within the
jurisdiction of the judicial authorities of the requesting State.

2. Mutual assistance to be afforded in accordance with the present Treaty may include:

(a) Taking evidence or statements from persons;

(b) Assisting in the availability of detained persons or others to give evidence or assist in
investigation;

(c) Effecting service of judicial documents;

(d) Executing searches and seizures;

(¢) Examining objects and sites;

(f) Providing information and evidentiary items;

Providing originals or certified copies of relevant documents and records, including
bank, financial, corporate or business records.

3. The present Treaty does not apply to:
(a) The arrest or detention of any person with a view to the extradition of that person;

(b) The enforcement in the requested State of criminal judgements imposed in the request-
ing State except to the extent permitted by the law of the requested State and the Optional
Protocol to the present Treaty;

(c) The transfer of persons in custody to serve sentences;
(d) The transfer of proceedings in criminal matters.

Article 228
OTHER ARRANGEMENTS

Unless the Parties decide otherwise, the present Treaty shall not affect obligations sub-
sisting between them whether pursuant to other treaties or arrangements or otherwise.
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Article 3
DESIGNATION OF COMPETENT AUTHORITIES

Each Party shall designate and indicate to the other Party an authority or authorities by or
through which requests for the purpose of the present Treaty should be made or received.

Article 4249
REFUSAL OF ASSISTANCE

1. Assistance may be refused if:%0

(a) The requested State is of the opinion that the request, if granted, would prejudice its
sovereignty, security, public order (ordre public) or other essential public interests;

(b) The offence is regarded by the requested State as being of a political nature;

(¢) There are substantial grounds for believing that the request for assistance has been
made for the purpose of prosecuting a person on account of that person’s race, sex, religion,
nationality, ethnic origin or political opinions or that that person’s position may be prejudiced for
any of those reasons;

(d) The request relates to an offence that is subject to investigation or prosecution in the
requested State or the prosecution of which in the requesting State would be incompatible with
the requested State’s law on double jeopardy (ne bis in idem);

(e) The assistance requested requires the requested State to carry out compulsory mea-
sures that would be inconsistent with its law and practice had the offence been the subject of
investigation or prosecution under its own jurisdiction;

(f) The act is an offence udner military law, which is not also an offence under ordinary
criminal law.

2. Assistance shall not be refused solely on the ground of secrecy of banks and similar
financial institutions.

3. The requested State may postpone the execution of the request if its immediate execu-
tion would interfere with an ongoing investigation or prosecution in the requested State.

4. Before refusing a request or postponing its execution, the requested State shall consider
whether assistance may be granted subject to certain conditions. If the requesting State accepts
assistance subject to these conditions, it shall comply with them.

5. Reasons shall be given for any refusal or postponement of mutual assistance.

Article 5
CONTENTS OF REQUESTS

1. Requests for assistance shall include:!

(@) The name of the requesting office and the competent authority conducting the investi-
gation or court proceedings to which the request relates;

(b) The purpose of the request and a brief description of the assistance sought;

(c) A description of the facts alleged 10 constitute the offence and a statement or text of
the relevant laws, except in cases of a request for service of documents;

(@) The name and address of the person to be served, where necessary;

(e) The reasons for and details of any particular procedure or requirement that the reques-
ing State wishes to be followed, including a statement as to whether sworn or affirmed evidence
or statements are required;

(f) Specification of any time-limit within which compliance with the request is desired;
(g) Such other information as is necessary for the proper execution of the request.

2. Requests, supporting documents and other communications made pursuant to the pres-
ent Treaty shall be accompanied by a translation into the language of the requested State or
another language acceptable to that State.
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3. If the requested State considers that the information contained in the request is not
sufficient to enable the request to be dealt with, it may request additional information.

Article 6
EXECUTION OF REQUESTSZ?

Subject to article 19 of the present Treaty, requests for assistance shall be carried out
promptly, in the manner provided for by the law and practice of the requested State. To the
extent consistent with its law and practice, the requested State shall carry out the request in the
manner specified by the requesting State.

Article 7

RETURN OF MATERIAL TO THE REQUESTED STATE
Any property, as well as original records or documents, handed over to the requesting State

under the present Treaty shall be returned to the requested State as soon as possible unless the
latter waives its right of return thereof.

Article 853
LIMITATION ON USE

The requesting State shall not, without the consent of the requested State, use or transfer
information or evidence provided by the requested State for investigations or proceedings other
than those stated in the request. However, in cases where the charge is altered, the material
provided may be used in so far as the offence, as charged, is an offence in respect of which
mutual assistance could be provided under the present Treaty.

Article 9
PROTECTION OF CONFIDENTIALITY25

Upon request:

(@) The requested State shall use its best endeavours to keep confidential the request for
assistance, its contents and its supporting documents as well as the fact of granting of such
assistance. If the request cannot be exeucted without breaching confidentiality, the requested
State shall so inform the requesting State, which shall then determine whether the request should
nevertheless be executed;

(b) The requesting State shall keep confidential evidence and information provided by the
requested State, except to the extent that the evidence and information is needed for the invesli-
gation and proceedings described in the request.

Article 10

SERVICE OF DOCUMENTS2S

1. The requested State shall effect service of documents that are transmitted to it for this
purpose by the requesting State.

2. A request to effect service of summonses shall be made to a requested State not less
than [. . .]%6 days before the date on which the appearance of a person is required. In urgent
cases, the requested State may waive the time requirement.

Article 11257

OBTAINING OF EVIDENCE

1. The requested State shall, in conformity with its law and upon request, take the sworn
or affirmed testimony, or otherwise obtain statements of persons or require them to produce
items of evidence for transmission to the requesting State.
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2. Upon the request of the requesting State, the parties to the relevant proceedings in the
requesting State, their legal representatives and representatives of the requesting State may, sub-
ject to the laws and procedures of the requested State, be present at the proceedings.

Article 12
RIGHT OR OBLIGATION TQ DECLINE TO GIVE EVIDENCE
1. A person who is required to give evidence in the requested or requesting State may
decline to give evidence where eilher:

(a) The law of the requested State permits or requires that person to decline to give evi-
dence in similar cirumstances in proceedings originating in the requested State; or

(b) The law of the requesting State permits or requires that person o decline to give
evidence in similar circumstances in proceedings originating in the requesting State.

2. If a person claims that there is a right or obligation to decline to give evidence under
the law of the other State, the State where that person is present shall, with respect therein, rely
on a certificate of the competent authority of the other State as evidence of the existence or non-
existence of that right or obligation.

Article 13
AVAILABILITY OF PERSONS IN CUSTODY TO GIVE EVIDENCE OR TO ASSIST IN INVESTIGATIONSZ®

1. Upon the request of the requesting State, and if the requested State agrees and its law
50 permils, a person in custody in the latter State may, subject to his or her consent, be temporar-
ily transferred to the requesting State to give evidence or to assist in the investigations.

2. While the person transferred is required to be held in custody under the law of the
requested State, the requesting State shall hold that person in custody and shall return that person
in custody to the requested State at the conclusion of the matter in relation to which transfer was
sought or at such earlier time as the person’s presence is no longer required.

3. Where the requested State advises the requesting State that the transferred person is no
longer required to be held in custody, that person shall be sct at liberty and be treated as a person
referred to in article 14 of the present Treaty.

Article 14
AVAILABILITY OF OTHER PERSONS TO GIVE EVIDENCE OR ASSIST IN INVESTIGATIONS??
1. The requesting State may request the assistance of the requested State in inviting a
person:

(a) To appear in proceedings in relation to a criminal matter in the requesting State unless
that person is the person charged; or

(b) To assist in the investigations in relation lo a criminal matter in the requesting State.

2. The requested State shall invite the person to appear as a witness or expert in proceed-
ings or to assist in the investigations. Where appropriate, the requested State shall satisfy itself
that satisfactory arrangements have been made for Lhe person’s safety.

3. The request or the summons shall indicate the approximate allowances and the travel
and subsistence expenses payable by the requesting State.

4. Upon request, the requested State may grant the person an advance, which shall be
refunded by the requesting State.

Article 15260
SAFE CONDUCT

1. Subject to paragraph 2 of the present article, where a person is in the requesting State
pursuant to a request made under article 13 or 14 of the present Treaty:
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(a) That person shall not be detained, prosecufed, punished or subjected to any other
restrictions of personal liberty in the requesting State in respect of any acts or omissions or
convictions that preceded the person’s departure from the requested State;

(&) That person shall not, without that person’s consent, be required to give evidence in
any proceeding or to assist in any investigation other than the proceeding or invesligation to
which the request relates.

2. Paragraph 1 of the present article shall cease to apply if that person, being free to leave,
has not left the requesting State within a period of [15] consecutive days, or any longer period
otherwise agreed an by the Parlies, after that person has been officially told or notified that his or
her presence is no longer required or, having left, has voluntarily returned,

3. A person who does not consent to a request pursuant to article 13 or accept an invita-
tion pursuant to article 14 shall not, by reason thereof, be liable to any penalty or be subjected to
any coercive measure, notwithstanding any contrary statement in the request or summons.

Article 16

PROVISION OF PUBLICLY AVAILABLE DOCUMENTS AND OTHER RECORDS!

1. The requested State shall provide copies of documents and records in so far as they are
apen to public access as part of a public register or otherwise, or in so far as they are available
for purchase or inspection by the public.

2. The requested State may provide copies of any other document or record under the
same conditions as such document or record may be provided to its own law enforcement and
judicial authorities.

Article 17

SEARCH AND SE[ZUREZ62
The requested State shall, in so far as its law permits, carry out requests for search and
seizure and delivery of any matetial to the requesting State for evidentiary purposes, provided
that the rights of bona fide third parties are protected.
Article 18
CERTIFICATION AND AUTHENTICATION2S

A request for assistance and the documents in support thereof, as well as documents or
other material supplied in response to such a request, shall not require certification or
authentication.

Article 19

Costs264

The ordinary costs of executing a request shall be borne by the requested State, unless
otherwise determined by the Parties. If expenses of a substantial or extraordinary nature are or
will be required to execute the request, the Parties shail consult in advance to delermine the
terms and conditions under which the request shall be executed as well as the manner in which
the costs shall be borne.

Article 20
CONSULTATION

The Parties shall consult promptly, at the request of either, concerning the interpretation,
the application or Lhe carrying out of the present Treaty either generally or in relation to a partic-
ular case.
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Article 21
FINAL PROVISIONS

1. The present Treaty is subject to [ratification, acceptance or approval]. The instrumetns
of [ratification, acceptance or approval] shall be exchanged as soon as possible.

2. The present Treaty shall enter into force on the thirtieth day after the day on which the
instruments of [ratification, acceptance or approval] are exchanged.

3. The present Treaty shall apply to requests made after its entry into force, even if the
relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving notice in writing
to the other Party. Such denunciation shall take effect six months following the date on which it
is received by the other Party.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their respective
Governments, have signed the present Treaty.

DonE at on in the and
——— _ languages, [both/all] texts being equally authentic.

Optional Protocol to the Model Treaty on Mutual Assistance in Criminal Matters
concerning the proceeds of crimes

1. In the present Protocol ‘“‘proceeds of crime’” means any property suspected, or found
by a court, to be property directly or indirectly derived or realized as a result of the commission
of an offence or to represent the value of property and other benefits derived from the commis-
sion of an offence.

2. The requested State shall, upon request, endeavour to ascertain whether any proceeds
of the alleged crime are located within its jurisdiction and shall notify the requesting State of the
results of its inquiries. In making the request, the requestng State shall notify the requested State
of the basis of its belief that such proceeds may be located within its jurisdiction.

3. In pursuance of a request made under paragraph 2 of the present Protocol, the
requested State shall endeavour to trace assets, investigate financial dealings, and obtain other
information or evidence that may help to secure the recovery of proceeds of crime.

4. Where, pursuant to paragraph 2 of the present Protocol, suspected proceeds of crime
are found, the requested State shall upon request take such measures as are permitted by its law
to prevent any dealing in, transfer or disposal of, those suspected proceeds of crime, pending a
final determination in respect of those proceeds by a court of the requesling State.

5. The requested State shall, to the extent permitted by its law, give effect to or permit
enforcement of a final order forfeiting or confiscating the proceeds of crime made by a court of
the requesting State or take other appropriate action to secure the proceeds following a request
by the requesting State.25

6. The Parties shall ensure that the rights of bona fide third parties shall be respected in
the application of the present Protocol.

IN wiTnNESs WHEREOF the undersigned,being duly authorized thereto by their respective
Governments, have signed the present Protocol.

DoONE at on in the and
languages, [both/all] texts being equally authentic.

(11) Model Treaty on the Transfer of Proceedings in Criminal Matters

By its resolution 45/118 of 14 December 1990,%7 adopted on the recommenda-
tion of the Third Committee,2® the General Assembly, recognizing the importance of
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a model treaty on the transfer of proceedings in criminal matters as an effective way
of dealing with the complex aspects, consequences and modern evolution of transna-
tional crime, adopted the Model Treaty on the Transfer of Proceedings in Criminal
Matters, contained in the annex to the resolution, as a useful framework that could be
of assistance to States interested in negotiating and concluding bilateral or multilateral
treaties aimed at improving cooperation in matters of crime prevention and criminal
justice and invited Member States, if they had not yet established treaty relations with
other States in regard to transfer of proceedings in criminal matters, or if they wished
to revise existing treaty relations, to take the Model Treaty into acount whenever
doing so.

ANNEX

Model Treaty on the Transfer of Proceedings in Criminal Matters

The . and the

Desirous of further strengthening international co-operaton and mutual assistance in crimi-
nal justice, on the basis of the principles of respect for national sovereignty and jurisdiction and
of non-interference in the internal affairs of States,

Believing that such co-operation should further the ends of justice, the social resettlement of
offenders and the interests of the victims of crime,

Bearing in mind that the transfer of proceedings in criminal mattters contributes to effective
administration of justice and to reducing conflicts of competence,

Aware that the transfer of proceedings in criminal matters can help to avoid pre-trial deten-
tion and thus reduce the prison population,

Convinced, therefore, that the transfer of proceedings in criminal matters should be
promoted,

Have agreed as follows:

Article 1
SCOPE OF APPLICATION

1. When a person is suspected of having committed an offence under the law of a State
which is a Contracting Party, that State may, if the interests of the proper administration of
justice so require, request another State which is a Contracting Party to take proceedings in
respect of this offence.

2. For the purpose of applying the present Treaty, the Contracting Parties shall take the
necessary legislative measures to ensure that a request of the requesting State to take proceedings
shall allow the requested State to exercise the necessary jurisdiction.

Article 2
CHANNELS OF COMMUNICATIONS

A request to take proceedings shall be made in writing. The request, supporting documents
and subsequent communications shall be transmitted through diplomatic channels, directly
between the Ministries of Justice or any other authorities designated by the Parties.

Article 3
REQUIRED DOCUMENTS

1. The request fo take proceedings shall contain or be accompanied by the following
information:

(a) The authority presenting the request;
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(b) A description of the act for which transfer of proceedings is being requested, including
the specific time and place of Lhe offence;

(c) A statement on the results of investigations which substantiate the suspicion of an
offence;

(d) The legal provisions of the requesting State on the basis of which the act is considered
to be an offence;

{e) A reasonably exact statement on the identity, nationality and residence of the sus-
pected person.

2. The documents submitted in support of a request to take proceedings shall be accompa-
nied by a Iranslation into the language of the requested State or into another language acceptable
to that State.

Article 4

CERTIFICATION AND AUTHENTICATION

Subject to national law and unless the Parties decide otherwise, a request to take proceed-
ings and the documents in support thereof, as well as the documents and other material supplied
in response to such a request, shall not require certifications or authenication, ¢

Article 5
DECISION ON THE REQUEST

The competent authaorities of the requested State shall examine what action to take on the
request to take proceedings in order to comply, as fully as possible, with the request under their
own law, and shall promptly communicate their decision to the requesting State.

Article 6
DUAL CRIMINALITY

A request to take proceedings can be complied with only if the act on which the request is
based would be an offence if committed in the territory of the requested State.

Article 7
GROUNDS FOR REFUSAL

If the requested State refuses acceptance of a request for transfer of proceedings, it shall
communicate the reasons for refusal to the requesting State. Acceptance may be refused if:270

{a}) The suspected person is not a national of or ordinary resident in the requested State;

(b) The act is an offence under military law, which is not also an offence under ordinary
criminai law;

{c) The offence is in connection with taxes, duties, customs or exchange;

(d) The offence is regarded by the requested State as being of a political nalure.

Article 8
THE POSITION OF THE SUSPECTED PERSON

1. The suspected person may express to either State his or her interest in the transfer of
the proceedings. Similary, such inlerest may be expressed by the legal representative or close
relatives of the suspected person.

2. Before a request for transfer of proceedings is made, the requesting State shall, if
practicable, allow the suspected person to present his or her views on the alleged offence and the
intended transfer, unless that person has absconded or otherwise obstructed the course of justice.
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Article 9

THE RIGHTS OF THE VICTIM

The requesting and requested States shall ensure in the transfer of proceedings that the
rights of the victim of the offence, in particular his or her right to restitution or compensation,
shall not be affected as a result of the transfer. If a settlement of the claim of the victim has not
been reached before the transfer, the requested State shall permit the representation of the claim
in the transferred proceedings, if its law provides for such a possibility. In the event of the death
of the victim, these provisions shall apply to his or her depcndants accordingly.

Article 10
EFFECTS OF THE TRANSFER OF PROCEEDINGS ON THE REQUESTING STATE (nie bis in idem)

Upon acceptance by the requested State of the request to take proceedings against the sus-
pected person, the requesting State shall provisionally discontinuc prosecution, except necessary
investigation, including judicial assistance to the requested State, until the requested State
informs the requesting State that the case has been finally disposed of. From that date on, the
requesting State shall definitely refrain from further prosecution of the same offence.

Article 11

EFFECTS OF THE TRANSFER OF PROCEEDINGS ON THE REQUESTED STATE

1. The proceedings transferred upon agreement shall be governed by the law of the
requested State. When charging the suspected person under its law, the requested State shall
make the necessary adjustment with respect to particular elements in the legal description of the
offence. Where the competence of the requested State is based on the provision set forth in
paragraph 2 of article 1 of the present Treaty, the sanction pronounced in that State shall not be
more severe than that provided by the law of the requesting State.

2. As far as compatible with the law of the requested State, any act with a view to pro-
ceedings or procedural requirements performed in the requesting State in accordance with its law
shall have the same validity in the requested State as if the act had been performed in or by the
authorities of that State.

3. The requested State shall inform the requesting State of the decision taken as a result of
the proceedings. To this end a copy of any final decision shall be transmitted to the requesting
State upon request.

Article 12

PROVISIONAL MEASURES

‘When the requesting State announces its intention to transmit a request for transfer of pro-
ceedings, the requested State may, upon a specific reguest made for this purpose by the request-
ing State, apply all such provisional measures, including provisional detention and seizure, as
could be applied under its own law if the offence in respect of which transfer of proceedings is
requested had been committed in its territory.

Article 13

THE PLURALITY OF CRIMINAL PROCEEDINGS

When criminal proceedings are pending in two or more States against the same suspected
person in respect of the same offence, the States concerned shall conduct consultations to decide
which of them alone should continue the proceedings. An agreement reached thereupon shall
have the consequences of a request for transfer of proceedings.
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Article 14
CosTs

Any costs incurred by a Contracting Party because of a transfer of proceedings shall not be
refunded, unless otherwise agreed by both the requesting and requested States.

Article 15
FINAL PROVISIONS

1. The present Treaty is subject to [ratification, acceptance or approval]. The instruments
of [ratification, acceptance or approval] shall be exchanged as soon as possible.

2. 'The present Treaty shall enter into force on the thirtieth day after the day on which the
instruments of [ratification, acceptance or approval] are exchanged.

3. The present Treaty shall apply to requests made after its entry into force, even if the
relevant acts or omissions cccurred prior o that date.

4, Either Contracing Party may denounce the present Treaty by giving notice in writing to
the other Party. Such denunciation shall take effect six months following the date on which it is
received by the other Party.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their respective
Governments, have signed the present Treaty.

DonE at on in the and
languages, [both/all] texts being equally anthentic.

(12) Model Treaty on the Transfer of Supervision of Offenders
Conditionally Sentenced or Conditionally Released

By its resolution 45/119 of 14 December 1990,2”! adopted on the recommenda-
tion of the Third Committee,27 the General Assembly, convinced that the establish-
ment of bilateral and multilateral arrangements for transfer of supervision of offenders
conditionally sentenced or conditionally released would greatly contribute to the
development of more effective international cooperation in penal matters, adopted the
Model Treaty on the Transfer of Supervision of Offenders Conditionally Sentenced or
Conditionally Released, contained in the annex to the resolution, as a useful frame-
work that could be of assistance to States interested in negotiating and concluding
bilateral or multilatera] treaties aimed at improving cooperation in matters of crime
prevention and criminal justice and invited Member States, if they had not established
treaty relations with other States in the area of the transfer of supervision of offenders
conditionally released, or if they wished to revise existing treaty relations, to take into
account the Model Treaty whenever doing so.

ANNEX

Model Treaty on the Transfer of Supervision of Offenders Conditionally Sentenced or
Conditionally Released

The —_ andthe
Desirous of further strengthening international co-operation and mutnal assistance in crimi-

nal justice, on the basis of the principles of respect for national sovereignty and jurisdiction and
of non-interference in the internal affairs of Stales.

Believing that such co-operation should further the ends of justice, the social resettlement of
sentenced persons and the interests of the victims of crime,

134



Bearing in mind that the transfer of supervision of offenders conditionally sentenced or
conditionally released can contribute to an increase in the use of alternatives to imprisonment,

Aware that supervision in the home country of the offender rather than enforcement of the
sentence in a country where the offender has no roots also contributes to an earlier and more
effective reintegration into society,

Convinced, therefore, that the social rehabilitation of offenders and the increased applica-
tion of alternatives to imprisonment would be promoted by facilitating the supervision of condi-
tionally sentenced or conditionally released offenders in their State of ordinary residence,

Have agreed as follows:

Article 1
SCOPE OF APPLICATION
1. The present Treaty shall be applicable, if, according to a final court decision, a person
has been found guilty of an offence and has been:
{a) Placed on probation without sentence having been pronounced;
{b) Given a suspended sentence involving deprivation of liberty;

{c) Given a sentence, the enforcement of which has been modified (parole) or condition-
ally suspended, in whole or in part, either at the time of the sentence or subsequently.

2. The State where the decision was taken (sentencing State) may request another State
(administering State) to take responsibility for applying the terms of the decision (transfer of
supervision).

Article 2

CHANNELS OF COMMUNICATIONS

A request for the transfer of supervision shall be made in writing. The request, supporting
documents and subsequent communication shall be transmitted through diplomatic channels,
directly between the Ministries of Justice or any other authorities designated by the Parties.

Article 3

REQUIRED DOCUMENTS

1. A request for the transfer of supervision shall contain all necessary information on the
identity, nationality and residence of the sentenced person. The request shall be accompanied by
the original or a copy of any court decision referred to in article 1 of the present Treaty and a
certificate that this decision is final.

2. The documents submitted in support of a request for transfer of supervision shall be
accompanied by a translation into the language of the requested State or into another language
acceptable to that State.

Article 4

CERTIFICATION AND AUTHENTICATION
Subject to national law and unless the Parties decide otherwise, a request for transfer of
supervision and the documents in support thereof, as well as the documents and other material
supplied in response to such a request, shall not require certification or authentication?7
Article 5
DECISION ON THE REQUEST

The competent authorities of the administering State shall examine what action to take on
the request for supervision in order to comply, as fully as possible, with the request under their
own law, and shall promptly communicate their decision to the sentencing State.
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Article 6
DUAL CRIMINALITY2™

A request for transfer of supervision can be complicd with only if the act on which the
request is based would constitute an offence if committed in the territory of the administering
State.

Article 7
GROUNDS FOR REFUSAL?S

If the administering State refuses acceptance of a request for transfer of supervision, it shall
communicate the reasons for refusal to the sentencing State. Acceptance may be refused where:

(a) The sentenced person is not an ordinary resident in the administering State;

(b) The act is an offence under military law, which is not also an offence under ordinary
criminal law;

{c) The offence is in connection with taxes, duties, customs or exchange;

(d) The offence is regarded by the administering State as being of a political nature;

(e) The administering State, under its own law, can no Ionger carry out the supervision or
enforce the sanclion in the event of revocation because of lapse of time.

Article 8
THE POSITION OF THE SENTENCED PERSON

Whether sentenced or standing trial, a person may express to the sentencing State his or her
interest in a transfer of supervision and his or her willingness to fulfil any conditions lo be
imposed. Similarly, such interest may be expressed by his or her legal representative or close
relatives. Where appropriate, the Contracting States shall inform the offender or his or her close
relatives of the possibilities under the present Treaty.

Article 9
THE RIGHTS OF THE VICTIM
The sentencing State and the administering State shall ensure in the transfer of supervision
that the rights of the victims of the offence, in particular his or her rights to restitution or com-

pensation, shall not be affected as a result of the transfer. In the event of the death of the victim,
this provision shall apply to his or her dependants accordingly.

Article 10
THE EFFECTS OF THE TRANSFER OF SUPERVISION ON THE SENTENCING STATE
The acceptance by the administering State of the responsibility for applying the terms of the

decision rendered in the sentencing State shall extinguish the competence of the latter State to
enforce the sentence.

Article 11
THE EFFECTS OF THE TRANSFER OF SUPERVISION ON THE ADMINISTERING STATE

1. The supervision transferred upon agreement and the subsequent procedure shall be car-
ried out in accordance with the law of the administering State. That State alone shall have the
right of revocation. That State may, to the extent necessary, adapt to its own law the conditions
or measures prescribed, provided that such conditions or measures are, in terms of their nature or
duration, not more severe than those pronounced in the sentencing State.

2. If the administering State revokes the conditional sentence or conditional release, it
shall enforce the sentence in accordance with its own law without, however, going beyond the
limits imposed by the sentencing State.
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Article 12
REVIEW, PARDON AND AMNESTY
1. The sentencing State alone shall have the right to decide on any application to reopen

the case.

2. Each Party may grant pardon, amnesty or commutation of the sentence in accordance
with the provisions of its Constitution or other laws.

Article 13
INFORMATION

1. The Contracting Parties shall keep each other informed, in so far as it is necessary, of
all circumstances likely to affect measures of supervision or enforcement in the administering
State. To this end they shall transmit to each other copies of any relevant decisions in this
respect.

2. After expiration of the period of supervision, the administering State shall provide to
the sentencing State, at its request, a final report concerning the supervised person’s conduct and
compliance with the measures imposed.

Article 14
Costs

Supervision and enforcement costs incurred in the administering State shall not be
refunded, unless otherwise agreed by both the sentencing State and the administering State.

Article 15
FINAL PROVISIONS

1. The present Treaty is subject to [ratification, acceptance or approval]. The instruments
of [ratification, acceptance or approval] shall be exchanged as soon as possible.

2. The present Treaty shall enter into force on the thirtieth day after the day on which the
instruments of [ratification, acceptance or approval] are exchanged.

3. The present Treaty shall apply to requests made after its entry into force, even if the
relevant acts or omissions occurred prior to that date.

4. Either Contracting Party may denounce the present Treaty by giving notice in writing
to the other Party. Such denunciation shall take effect six months following the date on which it
is received by the other Party.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their respective
Governments, have signed the present Treaty.

DONE at on in the and
languages, [both/all] texts being equally authentic.

4. LAW OF THE SEA

Status of the United Nations Convention on the Law of the Sea?™

As of 31 December 1990, 159 States had signed and 45 States had ratified the
United Nations Convention on the Law of the Sea.
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Preparatory Commission for the International Seabed Authority and
for the International Tribunal for the Law of the Sea®™

The Preparatory Commission met twice during 1990; it held its eighth session at
Kingston from 5 to 30 March 1990, and a summer meeting in New York from 13 to
31 August 1990.

At the eighth session the Preparatory Commission extensively discussed the
modalities for the implementation of the obligations of the registered pioneer inves-
tors and their certifying States. The matter was finally resolved during the summer
meeting when, on 30 August 1990, the General Committee, on behalf of the Prepara-
tory Commission, adopted the Understanding on the Fulfilment of Obligations by the
Registered Pioneer Investors and their Certifying States.2’® On the adoption of the
Understanding, the Chairman made the following statement:27

““(a) Should any agreement be made which would affect in any way this
Understanding, such adjustments as may be necessary shall be made to it;

““(b) The required date for the submission of a plan of work by each regis-
tered pioneer investor under resolution II, paragraph 8 (a), shall be reviewed in
the light of the assessment of the Group of Technical Experts in accordance with
paragraph 12 of the Understanding.”

The main elements of the Understanding related to (a) the payment of a fixed fee
of $US 1 million commencing from the date of allocation of a pioneer area; (b) the
carrying out of exploration in the area reserved for activities by the Authority; and (c)
the training of personnel designated by the Authority.

At the eighth session and the summer meeting the Commission also completed
the second reading of both the draft Agreement between the Interational Seabed
Authority and the Government of Jamaica regarding the Headquarters of the Interna-
tional Seabed Authority?®® and the draft Protocol on the Privileges and Immunities of
the International Seabed Authority.%! On the issue of subsidiary organs, it was agreed
that the Preparatory Commission should not make any recommendations to the
Authority with regard to the establishment of such organs, the only exception being
the Finance Committee.

The four Special Commissions of the Preparatory Commission had been consid-
ering the substantive work allocated to them. Special Commission 1, which was
charged with the problems that would be encountered by developing land-based pro-
ducer States from deep seabed mineral production, considered, at its summer meet-
ing, a revised list of the provisional conclusions on the above-mentioned problems
which had been prepared incorporating the comments and suggestions of delegations
in the course of the first reading. The Commission gave preliminary consideration to
the provisional conclusions, except those which were directly related to the issues
under consideration in the Ad Hoc Working Group. The Ad Hoc Working Group was
continuing its consideration of certain *‘hard-core issues™, such as the system of com-
pensation, compensation fund, effects of subsidized seabed mining and dependency
thresholds and trigger thresholds. Special Commission 2, which was dealing with
preparations for the establishment of the Enterprise — the operational arm of the
Authority — had completed its work on the subject of training when the Preparatory
Commission adopted, at the eighth session, a series of recommendations aimed at
implementing the Preparatory Commission Training Programme.?2 Special Commis-
sion 3, which was preparing the rules, regulations and procedures for the exploration
and exploitation of the deep seabed, concluded, during the eighth session, the first
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reading of the draft regulations on production authorization®? and began its considera-
tion of the draft regulations on the protection and preservation of the marine environ-
ment from activities in the Area?4 which had been prepared by the Secretariat. Spe-
cial Commission 4, which was mandated to prepare recommendations regarding
practical arrangements for the establishment of the International Tribunal for the Law
of the Sea, continued its consideration of the administrative arrangements, structure
and financial implications of the Tribunal and the draft relationship arrangements
between the United Nations and the International Tribunal for the Law of the Sea
prepared by the Secretariat. The Special Commission also examined the draft agree-
ment on cooperation and relationships between the Tribunal and the United
Nations. 28

The Secretary-General’s report also provided in its part two a general overview
of the activities of the Office of the Special Representative of the Secretary-General
for the Law of the Sea.

Consideration by the General Assembly

By its resolution 45/145 of 13 December 1990,28 the General Assembly recalled
the historic significance of the United Nations Convention on the Law of the Sea as an
important contribution to the maintenance of peace, justice and progress for all peo-
ples of the world; invited all States to make renewed efforts to facilitate universal
participation in the Convention; called upon all States that had not done so to consider
ratifying or acceding to the Convention at the earliest possible date to allow the effec-
tive entry into force of the new legal regime for the uses of the sea and its resources;
also called upon all States to safeguard the unified character of the Convention and
related resolutions adopted therewith and to apply them in a manner consistent with
that character and with their object and purpose; noted the progress being made by the
Preparatory Commission for the International Seabed Authority and for the Interna-
tional Tribunal for the L.aw of the Sea in all areas of its work; noted with satisfaction
the Understanding on the Fulfiment of Obligations by the Registered Pioneer Inves-
tors and their Certifying States adopted by the Preparatery Commission on 30 August
199027 welcomed the report of the Secretary-General on the realization of benefits
under the United Nations Convention on the Law of the Sea, in which were identified
the needs of States in regard to the development and management of ocean
resources; 2’ and expressed its appreciation to the Secretary-General for the study on
marine scientific research, in the light of the same Convention.25

5. INTERNATIONAL COURT OF JUSTICE?, 290
Cases before the Court

A. CONTENTIOUS CASES BEFORE THE FULL COURT

(i) Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America)®!
At a meeting on 22 June 1990 called by the President of the Court to ascertain

the views of Nicaragua and the United States of America on the date for opening of
the oral proceedings on compensation in this case, the Agent of Nicaragua informed
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the President of the position of his Government, already set out in a letter from the
Agent to the Registrar of the Court dated 20 June 1990. He indicated that the new
Government of Nicaragua was carefully studying the different matters it had pending
before the Court; that the instant case was very complex and that, added to the many
difficult tasks facing the Government, these were special circumstances that would
make it extremely inconvenient for it to take a decision on what procedure to follow
in this case during the coming months. The President, in the light of the position of
the Government of Nicaragua, stated that he would inform the Court of that position
and would in the meantime take no action to fix a date for hearings.

(iiy Border and Transborder Armed Actions
(Nicaragua v. Honduras)

By an Order of 14 December 1989,22 the Court decided that the time-limit for
the filing by Honduras of a Counter-Memorial on the merits was extended from 19
February 1990 to a date to be fixed by an order to be made after 11 June 1990.

Subsequent to the date last mentioned, the President of the Court consulted the
Pariies, was informed that they did not desire the new time-limit for the Counter-
Memorial to be fixed for the time being, and informed them that he would so advise
the Court.

(iii) Maritime Delimitation in the Area between Greenland
and Jan Mayen (Denmark v. Norway)

By an Order of 14 October 1988,29 the Court, taking into account the views
expressed by the Parties, fixed 1 August 1989 as the time-limit for the Memorial of
Denmark and 15 May 1990 for the Counter-Memorial of Norway. Both the Memorial
and Counter-Memorial were filed within the prescribed time-limits.

Taking into account an agreement between the Parties that there should be a
Reply and a Rejoinder, the President of the Court, by an Order of 21 June 1990,2%
fixed 1 February 1991 as the time-limit for the Reply of Denmark and 1 October 1991
as that for the Rejoinder of Norway.

(iv) Aerial Incident of 3 July 1988
(Islamic Republic of Iran v. United States of America)

By an Order of 13 December 1989;25 the Court, taking into account the views
expressed by each of the Parties, fixed 12 June 1990 as the time-limit for the filing of
the Memorial of the Islamic Republic of Iran and 10 December 1990 for the filing of
the Caunter-Memorial of the United States of America. Judge Oda appended a decla-
ration to the Order of the Court;? Judges Schwebel and Shahabuddeen appended
separate opinions.??

By an Order of 12 June 1990,% made in response to a request by the Islamic
Republic of Iran and after the views of the United States of America had been ascer-
tained, the President of the Court extended to 24 July 1990 the time-limit for the filing
of the Memorial of the Islamic Republic of Iran and to 4 March 1991 the time-limit
for the Counter-Memorial of the United States of America. The Memorial was filed
within the prescribed time-limit.
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(v) Certain Phosphate Lands in Nauru
(Nauru v. Australia)

By an Order of 18 July 1989, the Court, having ascertained the views of the
Parties, fixed 20 April 1990 as the time-limit for the Memorial of Nauru and 21
January 1991 for the Counter-Memorial of Australia. The Memorial was filed within
the prescribed time-limit.

(vi) Arbitral Award of 31 July 1989
(Guinea-Bissau v. Senegal)

On 18 January 1990 a request was filed in the Registry whereby Guinea-Bissau,
on the ground of actions stated to have been taken by the Senegalese Navy in a mari-
time area which Guinea-Bissau regarded as an area disputed between the Parties,
requested the Court to indicate the following provisional measures:

““In order to safeguard the rights of each of the Parties, they shall abstain in
the disputed area from any act or action of any kind whatever, during the whole
duration of the proceedings until the decision is given by the Court.”

Having held public sittings on 12 February 1990 to hear the oral observations of
both Parties on the request for provisional measures, the Court, in an Order of 2
March 1990°% dismissed that request. A summary of this Order and the complete text
of the operative paragraph are given below.

The Court began by recalling the history of the case and observed that Guinea-
Bissau explained in its request for the indication of provisional measures that that
request was prompted by

““acts of sovereignty by Senegal which prejudge both the judgment on the merits

to be given by the Court and the maritime delimitation to be effected subse-

quently between the States™.

It then summarized the incidents which took place and which involved actions by
both Parties with regard to foreign fishing vessels.

*

On the question of its jurisdiction the Court subsequently considered that,
whereas on a request for provisional measures it need not, before deciding whether or
not to indicate them, finally satisfy itself that it has jurisdiction on the merits of the
case, yet it ought not to indicate such measures unless the provisions invoked by the
Applicant appear, prima facie, to afford a basis on which the jurisdiction of the Court
might be founded; and found that the two declarations made by the Parties under
Article 36, paragraph 2, of the Statute and invoked by the Applicant did appear,
prima facie, to afford a basis of jurisdiction.

It observed that that decision in no way prejudged the question of the jurisdiction
of the Court to deal with the merits of the case.

*

Guinea-Bissau had requested the Court to exercise in the proceedings the power
conferred upon it by Article 41 of the Statute of the Court ““to indicate, if it considers
that circumstances so require, any provisional measures which ought to be taken to
preserve the respective rights of either party”.
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The Court observed that the purpose of exercising that power was to protect
““rights which are the subject of dispute in judicial proceedings®’,3! that such mea-
sures were provisional and indicated ‘‘pending the final decision’”,3"2 and that there-
fore they were to be measures such that they would no longer be required as such once
the dispute over those rights had been resolved by the Court’s judgment on the merits
of the case.

It further noted that Guinea-Bissau recognized in its Application that the dispute
of which it had seized the Court was not the dispute over maritime delimitation
brought before the Arbitration Tribunal, but a ““new dispute . . . relating to the appli-
cability of the text issued by way of award of 31 July 1989°’; that however it had been
argued by Guinea-Bissau that provisional measures might be requested, in the context
of judicial proceedings on a subsidiary dispute, to protect rights in issue in the under-
lying dispute; that the only link essential for the admissibility of measures was the link
between the measures contemplated and the conflict of interests underlying the ques-
tion or questions put to the Court — that conflict of interests being the conflict over
maritime delimitation — and that this was so whether the Court was seized of a main
dispute or of a subsidiary dispute, a fundamental dispute or a secondary dispute, on
the sole condition that the decision by the Court on the questions of substance which
were submitted to it be a necessary prerequisite for the settlement of the conflict of
interests to which the measures related; that Guinea-Bissau claimed that the basic
dispute concerned the conflicting claims of the Parties to control, exploration and
exploitation of maritime areas, and that the purpose of the measures requested was to
preserve the integrity of the maritime area concemned, and that the required relation-
ship between the provisional measures requested by Guinea-Bissau and the case
before the Court was present.

The Court observed that the Application instituting proceedings asked the Court
to declare the 1989 award to be ““inexistent’” or, subsidiarily, ‘“null and void’?, and to
declare ““that the Government of Senegal is thus not justified in seeking to require the
Government of Guinea-Bissau to apply the so-called award of 31 July 1989°’; that the
Application thus asked the Court to pass upon the existence and validity of the award
but did not ask the Court to pass upon the respective rights of the Parties in the
maritime areas in question; it found that accordingly the alleged rights sought to be
made the subject of provisional measures were not the subject of the proceedings
before the Court on the merits of the case; and that any such measures could not be
subsumed by the Court’s judgment on the merits.

Moreover, a decision of the Court that the award was inexistent or null and void
would in no way entail any decision that the Applicant’s claims in respect of the
disputed maritime delimitation were well founded, in whole or in part; the dispute
over those claims would therefore not be resolved by the Court’s judgment.

The operative paragraph of the Order is as follows:

““Accordingly,

THE COURT,

by fourteen votes to one,

Dismisses the request of the Republic of Guinea-Bissau, filed in the Regis-

try on 18 January 1990, for the indication of provisional measures.

IN FAVOUR: President Ruda; Vice-President Mbaye; Judges Lachs, Elias,
Oda, Ago, Schwebel, Sir Robert Jennings, Ni, Evensen, Tarassov,
Guillaume, Shahabuddeen, Pathak;
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AGAINST: Judge ad hoc Thierry.”

Judges Evensen and Shahabuddeen appended separate opinions to the Order.3®
Judge ad hoc Thierry appended a dissenting opinion.3%

(vii) Territorial Dispute
(Libyan Arab Jamahiriya/Chad)*05

At a meeting between the President of the Court and representatives of the Lib-
yan Arab Jamahiriya and Chad held on 24 October 1990, it was agreed between the
Agents of the Parties that the proceedings in the case under consideration had in effect
been instituted by two successive notifications of the Special Agreement constituted
by the Framework Agreement on the Peaceful Settlement of the Termritorial Dispute
between the Great Socialist People’s Libyan Arab Jamahiriya and the Republic of
Chad, done at Algiers on 31 August 1989, filed by the Libyan Arab Jamahiriya on 31
August 1990, and the communication from Chad filed on 3 September 1990, read in
conjunction with the letter from the Agent of Chad of 28 September 1990, and that
the procedure in the case should be determined by the Court on that basis, pursuant to
Article 46, paragraph 2, of the Rules of the Court.

Having ascertained the views of the Parties, the Court decided by an order of 26
October 19903% that, as provided in Article 46, paragraph 2, of the Rules of Court,
each Party should file a Memorial and Counter-Memorial, within the same time-limit,
and fixed 26 August 1991 as the time-limit for the Memorials.

B. CONTENTIOUS CASES BEFORE A CHAMBER

LAND, ISLAND AND MARITIME FRONTIER DISPUTE
(EL SALVADOR/HONDURAS)?"

In an Order of 28 February 1990,208 adopted by 12 votes to 3, the Court, having
considered the observations submitted by the Parties on Nicaragua’s application for
permission to intervene in the case, and the Applicant’s comments thereon, concluded
that it was sufficiently informed of the views of the States concemned without there
being any need for oral proceedings, and found that it was for the Chamber formed to
deal with the case to decide whether the application for permission to intervene should
be granted. Judge Oda appended a declaration,® and Judges Elias, Tarassov and
Shahabuddeen appended dissenting opinions®® to the order.

Between 5 and 8§ June 1990 the Chamber, at five public sittings, heard oral argu-
ments on the Nicaraguan Application for permission to intervene, presented on behalf
of Nicaragua, El Salvador and Honduras.

At a public sitting held on 13 September 1990, the Chamber delivered its Judg-
ment on the Application by Nicaragua for permission to intervene.! An analysis of
the Judgment is given below and is followed by the text of the operative clause.?12

1. Proceedings and submissions by the Parties (paras. 1-22)

By a joint notification dated 11 December 1986, filed in the Registry of the
Court the same day, the Ministers for Foreign Affairs of the Republic of Honduras
and the Republic of El Salvador transmitted to the Registrar a certified copy of a
Special Agreement in Spanish, signed in the City of Esquipulas, Republic of Guate-
mala, on 24 May 1986. Its preamble refers to the conclusion on 30 October 1980, in
Lima, Peru, of a General Peace Treaty between the two States, whereby, inter alia,
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they delimited certain sections of their common land frontier; and it records that no
direct settlement had been achieved in respect of the remaining land areas, or as
regards ‘“the legal situation of the islands and maritime spaces”.

Article 2 of the Special Agreement, which defines the subject of the dispute,
reads, in the translation approved by the Parties:

‘“The Parties request the Chamber:

1. To delimit the boundary line in the zones or sections not described in
Article 16 of the General Treaty of Peace of 30 October 1980.

2. To determine the legal situation of the islands and maritime spaces.”

On 17 November 1989 the Republic of Nicaragua filed a request for permission
to intervene under Article 62 of the Statute of the Court in the proceedings instituted
by the notification of the Special Agreement.

The Court, in an Order dated 28 February 1990,22 found that it was for the
Chamber formed to deal with the present case to decide whether Nicaragua’s request
should be granted.

II. Nature and extent of the dispute (paras. 23-33)

The Chamber observed that the dispute between El Salvador and Honduras
which was the subject of the Special Agreement concerned several distinct though in
some respects interrelated matters. The Chamber was asked first to delimit the land
frontier line between the two States in the areas or sections not described in Article 16
of the General Peace Treaty concluded by them on 30 October 1980; Nicaragua was
not seeking to intervene in this aspect of the proceedings. The Chamber was also to
““determine the legal situation of the islands™, and that of the ““maritime spaces”’.

The geographical context of the island and maritime aspects of the dispute, and
the nature and extent of the dispute as appeared from the Parties’ claims before the
Chamber, are as follows.

The Gulf of Fonseca lies on the Pacific coast of Central America, opening to the
ocean in a generally south-westerly direction. The north-west coast of the Gulf is the
land temritory of El Salvador, and the south-east coast that of Nicaragua; the land
territory of Honduras lies between the two, with a substantial coast on the inner part
of the Gulf. The entrance to the Gulf, between Punta Amapala in El Salvador to the
northwest, and Punta Cosigiiina in Nicaragua to the south-east, is some 19 nautical
miles wide. The penetration of the Gulf from a line drawn between these points varies
between 30 and 32 nautical miles. Within the Gulf of Fonseca, there is a considerable
number of islands and islets.

El Salvador asks that Chamber to find that

““El Salvador has and had sovereignty over all the islands in the Gulf of Fonseca,

with the exception of the Island of Zacate Grande which can be considered as

forming part of the coast of Honduras”’.
Honduras for its part invites the Chamber to find that the islands of Meanguera and
Meanguerita are the only islands in dispute between the Parties, so that the Chamber
is not, according to Honduras, called upon to determine sovereignty over any of the
other islands, and to declare the sovereignty of Honduras over Meanguera and
Meanguerita.

The Chamber considered that the detailed history of the dispute was not to the
purpose, but that two events concerning the maritime areas must be mentioned. First,
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the waters within the Gulf of Fonseca between Honduras and Nicaragua were to an
important extent delimited in 1900 by a Mixed Commission established pursuant to a
Treaty concluded between the two States on 7 October 1894, but the delimitation line
did not extend so far as to meet a closing line between Punta Amapala and Punta
Cosigiiina.

The second event to be mentioned was the following. In 1916 El Salvador
brought proceedings against Nicaragua in the Central American Court of Justice,
claiming infer alia that the Bryan-Chamorro Treaty concluded by Nicaragua with the
United States of America, for the construction of a naval base, ““ignored and violated
the rights of co-ownership possessed by El Salvador in the Gulf of Fonseca™.

Nicaragua resisted the claim contending (inter alia) that the lack of demarcation
of frontiers between the riparian States did “‘not result in common ownership’’. The
Decision of the Central American Court of Justice dated 9 March 1917 records the
unanimous view of the judges that the international status of the Gulf of Fonseca was
that of ““an historic bay possessed of the characteristics of a closed sea”, and in its
‘“Examination of facts and law’’, the Court found:

““WHEREAS: The legal status of the Gulf of Fonseca having been recognized
by this Court to be that of a historic bay possessed of the characteristics of a
closed sea, the three riparian States of El Salvador, Honduras and Nicaragua are,
therefore, recognized as codwners of its waters, except as to the littoral marine
league which is the exclusive property of each. .. .31

It is claimed by El Salvador in its Memorial in the present case that:

““On the basis of the 1917 judgement an objective legal regime has been
established in the Gulf. Even if initially the judgement was binding only in
respect of the direct parties to the litigation. Nicaragua and El Salvador, the legal
status recognized therein has been consolidated in the course of time; its effects
extend to third States, and in particular, they extend to Honduras.”

It further claims that the juridical situation of the Gulf ‘“does not permit the dividing
up of the waters held in condominium™, with the exception of “‘a temritorial sea within
the Gulf*’, recognized by the Central American Court of Justice. It therefore asks the
Chamber to adjudge and declare that:

““The juridical position of the maritime spaces within the Gulf of Fonseca
corresponds to the juridical position established by the Judgement of the Central
American Court of Justice rendered March 9th 1917, as accepted and applied
there after.””

It also contends that

““So far as the maritime spaces are concerned, the Parties have not asked the
Chamber either to trace a line of delimitation or to define the Rules and Princi-
ples of Public International Law applicable to a delimitation of maritime spaces,
either inside or outside the Gulf of Fonseca.”

Honduras rejects the view that the 1917 Judgement produced or reflected an
objective legal régime, contending that in the case of

“‘a judgment or arbitral award laying down a delimitation as between the parties

to a dispute, the solution therein adopted can only be opposed to the parties™.
It also observes that

““It is not the 1917 Judgement which confers sovereignty upon the riparian States
over the waters of the Bay of Fonseca. That sovereignty antecedes considerably
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that judgment between two riparian States, since it dates back to the creation of
the three States concerned.””

Honduras’s contention as to the legal situation of the maritime spaces, to be examined
further below, related to their delimitation between the Parties. It considers that the
Chamber has jurisdiction under the Special Agreement to effect such delimitation,
and has indicated what, in the view of Honduras, should be the course of the delimita-
tion line.

As regards maritime spaces situated outside the closing line of the Gulf, Hondu-
ras asks the Chamber to find that the ““‘community of interests’” between El Salvador
and Honduras as coastal States of the Gulf implies that they each have an equal right
to exercise jurisdiction over such spaces. On this basis, it asks the Chamber to deter-
mine a line of delimitation extending 200 miles seaward, to delimit the territorial sea,
the exclusive economic zone and the continental shelf of the two Parties. El Salvador,
however, contends that the Chamber does not, under the Special Agreement, have
jurisdiction to delimit maritime areas outside the closing line of the Gulf. El Salvador
denies that Honduras has any legitimate claim to any part of the continental shelf or
exclusive economic zone in the Pacific, outside the Gulf; it is however prepared to
accept that this question be decided by the Chamber.

IIl.  Requirements for intervention under Article 62 of the Statute and Article 81
of the Rules of Court (paras. 35-101)

In its Application for permission to intervene, filed on 17 November 1989, Nica-
ragua stated that the Application was made by virtue of Article 36, paragraph 1, and
Atrticle 62 of the Statute. An application under Article 62 is required by Article 81,
paragraph 1, of the Rules of Court to be filed ““as soon as possible, and not later than
the closure of the written proceedings”. The Application of Nicaragua was filed in
the Registry of the Court two months before the time-limit fixed for the filing of the
Parties’ replies.

By Atticle 81, paragraph 2, of the Rules of Court, a State seeking to intervene is
required to specify the case to which it relates and to set out:

““(a) the interest of a legal nature which the State applying to intervene
considers may be affected by the decision in that case;

(b) the precise object of the intervention;

(c) any basis of jurisdiction which is claimed to exist as between the

State applying to intervene and the Parties to the case”.

The Chamber first examined arguments of El Salvador which were put forward
as grounds for the Chamber to reject the Application of Nicaragua in limine, without
there being any need for further examination of its compliance with Article 62 of the
Statute of the Court. These arguments, none of which were upheld by the Chamber,
related to the formal compliance of the Application with the requirements of Article
81, paragraph 2, of the Rules of Court, to the alleged ““untimeliness®” of the Applica-
tion in view of requests contained in it which would be disruptive at the current
advanced stage of the proceedings, and to the absence of negotiations prior to the
filing of the Application.
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(a) Interest of a legal nature (paras. 37 and 52-84)

Nicaragua stated in its Application that:

“‘As can be appreciated in Article 2 of the Special Agreement . . . the Gov-
emnment of Nicaragua has an interest of a legal nature which must inevitably be
affected by a decision of the Chamber.”” (para. 2.)

It then proceeded to enumerate the ‘“particular considerations supporting this opin-
ion””. The Chamber observed that, as the Court had made clear in previous cases, a
State applying for permission to intervene under Article 62 of the Statute had to show
an ““interest of a legal nature which may be affected” by the Court’s decision in the
case, or that un intérét d’ordre juridique est pour Iui en cause -— the criterion stated
in Atticle 62.

In the instant case, Nicaragua had gone further; citing the case concerning Mone-
tary Gold Removed from Rome in 1943,15 it had argued that its interests were so
much part of the subject-matter of the case that the Chamber could not propetly exer-
cise its jurisdiction without the participation of Nicaragua. The Chamber therefore
examined the way in which the interests of Albania would have formed ““the very
subject-matter of the decision’ in the case concerning Monetary Gold Removed from
Rome in 1943, and explained that the Court’s finding in that case was that, while the
presence in the Statute of Article 62 might implicitly authorize continuance of the
proceedings in the absence of a State whose ““interests of a legal nature’” might be
““affected”’, this did not justify continuance of proceedings in the absence of a State
whose international responsibility would be ““the very subject-matter of the deci-
sion’’. There had been no need to decide what the position would have been had
Albania applied for permission to intervene under Article 62. The Chamber concluded
that, if in the instant case the legal interests of Nicaragua would have formed part of
“the very subject-matter of the decision’’, as Nicaragua had suggested, this would
doubtless have justified an intervention by Nicaragua under Article 62 of the Statute,
which laid down a less stringent criterion. The question would then have arisen, how-
ever, of whether such intervention under Article 62 of the Statute would have enabled
the Chamber to pronounce upon the legal interests of Nicaragua which it was sug-
gested by Nicaragua would have formed the very subject-matter of the decision. The
Chamber would therefore first consider whether Nicaragua had shown the existence
of an ““interest of a legal nature which may be affected by the decision’, so"as to
justify an intervention; and if such was the case, would then consider whether that
interest might in fact form ““the very subject-matter of the decision’ as did the inter-
ests of Albania in the case concering Monetary Gold Removed from Rome in 1943.

The Chamber further observed that Article 62 of the Statute contemplated inter-
vention on the basis of an interest of a legal nature ““which may be affected by the
decision in the case’”. What had been requested of the Chamber by the Special Agree-
ment in the instant case was not however a decision on a single circumscribed issue,
but several decisions on various aspects of the overall dispute between the Parties.
The Chamber had to consider the possible effect on legal interests asserted by Nicara-
gua of its eventual decision on each of the different issues which might fall to be
determined, in order to define the scope of any intervention which might be found to
be justified under Article 62 of the Statute. If a State could satisfy the Court that it had
an interest of a legal nature which might be affected by the decision in the case, it
might be permitted to intervene in respect of that interest. But that did not mean that
the intervening State was then also permitted to make excursions into other aspects of
the case; this was in fact recognized by Nicaragua. Since the scope of any permitted
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intervention had to be determined, the Chamber had to consider the matters of the
islands, the situation of the waters within the Gulf, the possible delimitation of the
waters within the Gulf, the situation of the waters outside the Gulf, and the possible
delimitation of the waters outside the Gulf.

Whether all of these matters were indeed raised by the wording of Article 2,
paragraph 2, of the Special Agreement was itself disputed between the Parties to the
case. Accordingly, the list of matters to be considered was in that phase of the pro-
ceedings to be entirely without prejudice to the meaning of Article 2, paragraph 2, as
a whole, or of any of the terms as used in that Article. The Chamber clearly could not
take any stand in the proceedings on the request for permission to intervene on the
disputes between the Parties concerning the proper meaning of the Special Agree-
ment; it had to determine the questions raised by Nicaragua’s Application while leav-
ing those questions of interpretation entirely open.

Burden of proof (paras. 61-63)

There was some argument before the Chamber on the question of the extent of
the burden of proof on a State secking to intervene. In the Chamber’s opinion it was
clear, first, that it was for a State seeking to intervene to demonstrate convincingly
what it asserted, and thus to bear the burden of proof; and, second, that it had only to
show that its interest ““might”’ be affected, not that it would or had to be affected.
‘What needed to be shown by a State seeking permission to intervene could only be
judged in concreto and in relation to all the circumstances of a particular case. It was
for the State secking to intervene to identify the interest of a legal nature which it
considered might be affected by the decision in the case, and to show in what way that
interest might be affected: it was not for the Court itself — or in the instant case the
Chamber — to substitute itself for the State in that respect. The Chamber also bore in
mind in this connection that the Parties to the case were in dispute about the interpre-
tation of the very provision of the Special Agreement invoked in Nicaragua’s Applica-
tion. It noted the reliance by Nicaragua on the principle of recognition, or on estop-
pel, but did not accept Nicargua’s contentions in that respect.

The Chamber then turned to consideration of the several specific issues in the
case which might call for decision, as indicated above, in order to determine whether
it had been shown that such decision might affect a Nicaraguan interest of a legal
nature,

1. Legal situation of the islands (paras. 65-66)

So far as the decision requested of the Chamber by the Parties is to determine the
legal situation of the islands, the Chamber concluded that it should not grant permis-
sion for intervention by Nicaragua, in the absence of any Nicaraguan interest liable to
be directly affected by a decision on that issue. Any possible effects of the islands as
relevant circumstances for delimitation of maritime spaces fell to be considered in the
context of the question of whether Nicaragua should be permitted to intervene on the
basis of a Iegal interest which might be affected by a decision on the legal situation of
the waters of the Gulf.

2. Legal situation of the waters within the Gulf (paras. 67-79)
(i) The regime of the waters

1t is El Salvador’s case that, as between El Salvador, Honduras and Nicaragua,
there exists “‘a régime of community, co-ownership or joint sovereignty’” over such
of the waters of the Gulf of Fonseca ““as lie outside the area of exclusive jurisdic-
tion”’, an “‘objective legal régime’” on the basis of the 1917 Judgement of the Central
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American Court of Justice. On that basis, El Salvador considers that the juridical
situation of the Gulf does not permit the dividing up of the waters held in condomin-
ium. El Salvador also contends that the Special Agreement does not confer jurisdic-
tion to effect any such delimitation. Honduras on the other hand contends, inter alia,
that “the Gulf’s specific geographical situation creates a special situation between the
riparian States which generates a community of interests”> which in turn ““calls for a
special legal régime to determine their mutual relations’”; that the community of inter-
ests ““does not mean integration and the abolition of boundaries’” but, on the contrary,
““the clear definition of those boundaries as a condition of effective co-operation’”;
and that each of the three riparian States “‘has an equal right to a portion of the
internal waters”’.

The Chamber considered that quite apart from the question of the legal status of
the 1917 Judgement the fact, however, was that El Salvador now claimed that the
waters of the Gulf were subject to a condominium of the coastal States, and had
indeed suggested that that régime ““‘would in any case have been applicable to the
Gulf under customary international law’’. Nicaragua had referred to the fact that it
plainly had rights in the Gulf of Fonseca, the existence of which was undisputed, and
contended that

““The condominium, if it is declared to be applicable, would by its very
nature involve three riparians, and not only the parties to the Special
Agreement.”

In the opinion of the Chamber, this was a sufficient demonstration by Nicaragua that
it had an interest of a legal nature in the determination of whether or not this was the
régime governing the waters of the Gulf: the very definition of a condominium
pointed to that conclusion. Furthermore, a decision in favour of some of the Hondu-
ran theses would equally be such as might affect legal interests of Nicaragua. The
“‘community of interests’” constituting the starting-point of the arguments of Hondu-
ras was a community which, like the condominiums claimed by El Salvador,
embraced Nicaragua as one of the three riparian States, and Nicaragua had therefore
to be interested also in that question. The Chamber, therefore, found that Nicaragua
had shown to its satisfaction the existence of an interest of a legal nature which might
be affected by its decision on those questions.

On the other hand, while the Chamber was thus satisfied that Nicaragua had a
legal interest which might be affected by the decision of the Chamber on the question
of whether or not the waters of the Gulf of Fonseca were subject to a condominium or
a ““community of interests®” of the three riparian States, it could not accept the con-
tention of Nicaragua that the legal interest of Nicaragua ““would form the very sub-
ject-matter of the decision”, in the sense in which that phrase was used in the case
concerning Monetary Gold Removed from Rome in 1943, to describe the interests of
Albania. It followed that the question of whether the Chamber would have power to
take a decision on those questions, without the participation of Nicaragua in the pro-
ceedings, did not arise; but that conditions for an intervention by Nicaragua in that
aspect of the case were nevertheless clearly fulfilled.

(i) Possible delimitation of the waters

If the Chamber had not been satisfied that there was a condominium over the
waters of the Gulf of such a kind as to exclude any delimitation, it might then have
been called upon to effect a delimitation, if it had been satisfied that it had jurisdiction
to do so. The Chamber had therefore to consider whether a decision as to delimitation
of the waters of the Gulf might affect an interest of a legal nature appertaining to
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Nicaragua, in order to determine whether Nicaragua should also be permitted to inter-
vene in respect of that aspect of the case. It did not, however, have to consider the
possible effect on Nicaragua’s interests of every conceivable delimitation which might
be arrived at; it is for the State seeking to intervene to show that its interests might be
affected by a particular delimitation, or by delimitation in general. Honduras had
already indicated in jts pleadings how, in its view, the delimitation should be
effected. El Salvador, consistently with its position, had not given its views on possi-
ble lines of delimitation. Nicaragua, for its part, had not given any indication of any
specific line of delimitation which jt considered would affect its interests.

The Chamber examined arguments put forward in the Nicaragnan Application as
considerations supporting its assertion of a legal interest; it did not consider that an
interest of a third State in the general legal rules and principles likely to be applied by
the decision could justify an intervention, or that the taking into account of all the
coasts and coastal relationships within the Gulf as a geographical fact for the purposes
of a delimitation between El Salvador and Honduras meant that the interest of a third
riparian State, Nicaragua, might be affected. The Chamber observed that the essential
difficulty in which it found itself, on this matter of a possible delimitation within the
waters of the Gulf, was that Nicaragua did not in its Application indicate any mari-
time spaces in which Nicaragua might have a legal interest which could be said to be
such as to be affected by a possible delimitation line between El Salvador and
Honduras,

Accordingly the Chamber was not satisfied that a decision in the instant case as
to the law applicable to a delimitation, or effecting a delimitation, between Honduras
and El Salvador, of the waters of the Gulf (except as regards the alleged ““community
of interests’), would affect Nicaragua’s interests. The Chamber therefore considered
that although Nicaragua had, for purposes of Article 62 of the Statute, shown an
interest of a legal nature which might be affected by the Chamber’s decision on the
question of the existence or nature of the régime of condominium or community of
interests within the Gulf of Fonseca, it had not shown such an interest which might be
affected by the Chamber’s decision on any question of delimitation within the Gulf.
That finding aiso disposed of the question, referred to above, of the possible rele-
vance of a decision in the island dispute.

3. Legal situation of waters outside the Guif (paras. 80-84)

The Chamber then turned to the question of the possible effect on Nicaragua’s
legal interests of its future decision on the waters outside the Gulf. Honduras claims
that by the Special Agreement

““the Parties have necessarily endowed the Court with competence to delimit the

zones of territorial sea and the exclusive economic zones pertaining to Honduras

and El Salvador respectively”

and asks the Chamber to endorse the delimitation line advanced by Honduras for the
waters outside the Gulf as ““productive of an equitable solution’”. El Salvador inter-
prets the Special Agreement as not authorizing the Chamber to effect any delimita-
tion. Both Parties contended that Nicaragua had no legal interest which might be
affected by the decision on the “‘legal situation’’ of the maritime spaces outside the
Gulf and both Parties denied that the implementation by the Chamber of their respec-
tive interpretations of Article 2 could affect Nicaragua’s legal interests,

The Chamber noted Honduras’s demonstration of a proposed scheme of delimita-
tion designed to avoid any impingement upon waters outside the Gulf which might
conceivably be claimed by Nicaragua, upon which the Chamber could not pass in the
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incidental proceedings, and before hearing argument on the merits. The demonstra-
tion did call for some response, in the form of an indication, by the State seeking to
intervene, of how those proposals would affect a specific interest of that State, or
what other possible delimitation would affect that interest. The charted proposition of
Honduras thus gave Nicaragua the opportunity to indicate how the Honduran propos-
als might affect ““to a significant extent’® any possible Nicaraguan legal interest in
waters west of that Honduran line. Nicaragua had failed to indicate how that delimita-
tion, or any other delimitation regarded by it as a possibility, would affect an actual
Nicaraguan interest of a legal natare. The Chamber therefore could not grant Nicara-
gua permission to intervene over the delimitation of the waters outside the Gulf clos-
ing line.

(b) Object of the intervention (paras. 85-92)

The Chamber then turned to the question of the object of Nicaragua’s Applica-
tion for permission to intervene in the case. A statement of the ““precise object of the
intervention’ is required by Article 81, paragraph 2 (b), of the Rules of Court.

Nicaragua’s indication, in its Application for permission to intervene, of the
object of its intervention in the instant case, was as follows:
““The intervention for which permission is requested has the following
objects:
First, generally to protect the legal rights of the Republic of Nicaragua in
the Gulf of Fonseca and the adjacent maritime areas by all legal means available.

Secondly, to intervene in the proceedings in order to inform the Court of the
nature of the legal rights of Nicaragua which are in issue in the dispute. This
form of intervention would have the conservative purpose of seeking to ensure
that the determination of the Chamber did not trench upon the legal rights and
interests of the Republic of Nicaragua . ..

At the hearings, the Agent of Nicaragua emphasized its willingness to adjust to any
procedure indicated by the Chamber. It had been contended, in particular by El Salva-
dor, that Nicaragua’s stated object was not a proper object.

In so far as the object of Nicaragua’s intervention was “‘to inform the Court of
the nature of the legal rights of Nicaragua which are in issue in the dispute™, it could
not be said that that object was not a proper one: it seemed indeed to accord with the
function of intervention. The use in an Application to intervene of a perhaps some-
what more forceful expression (‘“‘trench upon the legal rights and interests’”) was
immaterial, provided the abject actually aimed at was a proper one. Secondly, it did
not seem to the Chamber that for a State to seek by intervention “to protect its claims
by all legal means™ necessarily involved the inclusion in such means of ““that of
seeking a favourable judicial pronouncement’ on its own claims. The “‘legal means
available’” must be those afforded by the institution of intervention for the protection
of a third State’s legal interests. So understood, that object could not be regarded as
improper.

(c) Basis of jurisdiction: valid link of jurisdiction (paras. 93-101)

The Chamber further had to consider the argument of El Salvador that for Nica-
ragua to intervene it had in addition to show a ‘“valid link of jurisdiction’” between
Nicaragua and the Parties. In its Application, Nicaragua did not assert the existence of
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any basis of jurisdiction other than the Statute itself, and expressed the view that
Article 62 did not require a separate title of jurisdiction.

The question was whether the existence of a valid link of jurisdiction with the
parties to the case — in the sense of a basis of jurisdiction which could be invoked, by
a State seeking to intervene in order to institute proceedings against either or both of
the parties — is an essential condition for the granting of permission to intervene
under Article 62 of the Statute. In order to decide the point the Chamber had to
consider the general principle of consensual jurisdiction in its relation with the institu-
tion of intervention.

There can be no doubt of the importance of this general principle. The pattern of
international judicial settlement under the Statute is that two or more States agree that
the Court shall hear and determine a particular dispute. Such agreement may be given
ad hoc, by Special Agreement or otherwise, or may result from the invocation, in
relation to the particular dispute, of a compromissory clause of a treaty or of the
mechanism of Article 36, paragraph 2, of the Court’s Statute. Those States are the
‘““parties” to the proceedings, and are bound by the Court’s eventual decision because
they have agreed to confer jurisdiction on the Court to decide the case, the decision of
the Court having binding force as provided for in Article 59 of the Statute. Normally,
therefore, no other State may involve itself in the proceedings without the consent of
the original parties. Nevertheless, procedures for a ““third’> State to intervene in a
case are indicated in Articles 62 and 63 of the Court’s Statute. The competence of the
Court in this matter of intervention is not, like its competence to hear and determine
the dispute referred to it, derived from the consent of the parties to the case, but from
the consent given by them, in becoming parties to the Court’s Statute, to the Court’s
exercise of its powers conferred by the Statute. Thus the Court has the competence to
permit an intervention even though it be opposed by one or both of the parties to the
case. The nature of the competence thus created by Article 62 of the Statute is defina-
ble by reference to the object and purpose of intervention, as this appears from Atrticle
62 of the Statute.

Intervention under Atticle 62 of the Statute is for the purpose of protecting a
State’s ““interest of a legal nature”” that might be affected by a decision in an existing
case already established between other States, namely the parties to the case. It is not
intended to enable a third State to tack on a new case, to become a new party, and so
have its own claims adjudicated by the Court. Intervention cannot have been intended
to be employed as a substitute for contentious proceedings. Acceptance of the Statute
by a State does not of itself create jurisdiction to entertain a particular case: the spe-
cific consent of the parties is a prerequisite of that jurisdiction. If an intervener were
held to become a party to a case merely as a consequence of being permitted to inter-
vene in it, this would be a very considerable departure from the principle of consen-
sual jurisdiction. It is therefore clear that a State which is allowed to intervene in a
case does not, by reason only of being an intervener, become also a party to the case.

It thus follows from the juridical nature and from the purposes of intervention
that the existence of a valid link of jurisdiction between the would-be intervener and
the parties is not a requirement for the success of the application. On the contrary, the
procedure of intervention is to ensure that a State with possibly affected interests may
be permitted to intervene even though there is no jurisdictional link and it therefore
cannot become a party. The Chamber therefore concluded that the absence of a juris-
dictional link between Nicaragua and the Parties to this case was no bar to permission
being given for intervention.

152



IV.  Procedural rights of State permitted to intervene (paras. 102-104)

Since this was the first case in the history of the two Courts in which a State
would have been accorded permission to intervene under Article 62 of the Statute, it
appeared appropriate to give some indication of the extent of the procedural rights
acquired by the intervening State as a result of that permission. In the first place, as
has been explained above, the intervening State does not become party to the proceed-
ings, and does not acquire the rights, or become subject to the obligations, which
attach to the status of a party under the Statute and Rules of Court, or the general
principles of procedural law. Nicaragua, as an intervener, has of course a right to be
heard by the Chamber. That right is regulated by Article 85 of the Rules of Court,
which provides for submission of a written statement, and participation in the
hearings.

The scope of the intervention in this particular case, in relation to the scope of
the case as a whole, necessarily involved limitations of the right of the intervener to
be heard. An initial limitation was that it was not for the intervener to address argu-
ment to the Chamber on the interpretation of the Special Agreement concluded
between the Parties on 24 May 1986, because the Special Agreement was, for Nicara-
gua, res inter alios acta; and Nicaragua had disclaimed any intention of involving
itself in the dispute over the land boundary. The Chamber then summarized the
aspects of the case in respect of which Nicaragua had shown the existence of an
interest of a legal nature and those in respect of which it had not, with the consequent
limitations on the scope of the intervention permitted.

Operative clause (para. 105)
““THE CHAMBER,
Unanimously,

1. Finds that the Republic of Nicaragua has shown that it has an interest of a
legal nature which may be affected by part of the Judgment of the Chamber on
the merits in the present case, namely its decision on the legal regime of the
waters of the Gulf of Fonseca, but has not shown such an interest which may be
affected by any decision which the Chamber may be required to make concern-
ing the delimitation of those waters, or any decision as to the legal situation of
the maritime spaces outside the Gulf, or any decision as to the legal situation of
the islands in the Gulf;

2. Decides accordingly that the Republic of Nicaragua is permitted to inter-
vene in the case, pursuant to Article 62 of the Statute, to the extent, in the man-
ner and for the purposes set out in the present Judgment, but not further or
otherwise.”

*

Judge Oda appended a separate opinion as to the Judgment.316
*

By an Order of 14 September 1990,%!7 the President of the Chamber, having
ascertained the views of the Parties and of the intervening State, fixed 14 December
1990 as the time-limit for the submission by Nicaragua of a written statement and 14
March 1991 as the time-limit within which the Parties might, if they so desired, fur-
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nish their written observations on the written statement of Nicaragua. Both the written
statement by Nicaragua and the written observations thereon by the two Parties were
filed within the prescribed time-limit.

6. INTERNATIONAL LAW COMMISSION318

FORTY-SECOND SESSION OF THE COMMISSION319

The International Law Commission held its forty-second session at Geneva from
1 May to 20 July 1990. The Commission considered all items on its agenda.

On the question of the draft Code of Crimes against the Peace and Security of
Mankind, the Commission had before it the eighth report of the Special Rapporteur on
the topic,320 which contained in particular three draft articles dealing respectively with
complicity, conspiracy and attempt as well as two draft articles on illicit traffic in
narcotic drugs. The report also contained a section entitled ““Statute of an interna-
tional criminal court’’. At the conclusion of its discussion, the Commission referred
to the Drafting Committee the above-mentioned draft articles, together with revised
versions thereof submitted by the Special Rapporteur in the light of the debate. More-
over, the Commission provisionally adopted, on the recommendation of the Drafting
Committee, three new articles on the topic (with commentaries thereto) for inclusion
in Chapter II of the Code, namely article 16 (“‘International terrorism’’), article 18
(“‘Recruitment, use, financing and training of mercenaries®”), and article X (“‘Illicit
traffic in narcotic drugs’’). The Commission also discussed the question of an article
on breaches of treaties designed to ensure international peace and security, but it was
not able to agree on guidelines for the future work of the Drafting Committee on this
question. Furthermore, the Commission established a Working Group to consider the
request addressed to it by the General Assembly in its resolution 44/39 of 4 December
1989 on the question of establishing an international criminal court or other interna-
tional criminal trial mechanism with jurisdiction over persons alleged to have commit-
ted certain crimes. The Commission’s examination of the question reflected a broad
agreement in principle on the desirability of the establishment of a permanent interna-
tional criminal court to be brought into relationship with the United Nations system,
although different views were expressed as to the structure and scope of jurisdiction
of such a court.32!

Regarding the question of jurisdictional immunities of States and their property,
the Commission had before it the third report of the Special Rapporteurs22 which con-
tained, for a number of the articles adopted on first reading, revised texts proposed by
the Special Rapporteur. At the conclusion of its discussions, the Commission referred
articles 12 to 28 to the Drafting Committee. The Commission received from the
Drafting Committee a report containing 16 articles adopted on second reading by the
Commission at the current session. It took note of the report and decided to defer
action on it until the next session.

With respect to the question of the law on the non-navigational uses of interna-
tional watercourses, the Commission’s discussions were held on the basis of the sec-
ond part of the fifth report of the Special Rapporteur,32 which contained in particular
two draft articles respectively entitled “‘Relationship between navigational and non-
navigational uses: absence of priority among users™ and ‘“Regulation of international
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watercourses™, as well as on the basis of the first part of the Special Rapporteus’s
sixth report,34 which contained in particular three draft articles respectively entitled
“Joint institutional management’’, ““Protection of water resources and installations’
and ““Status of international watercourses and water installations in time of armed
conflict’”” as well as an annex entitled ‘‘Implementation of the draft articles’”. At the
conclusion of its discussions, the Commission referred to the Drafting Committee the
above-mentioned draft articles as well as article 3, paragraph 1, and article 4 of the
annex. The Commission furthermore provisionally adopted six new articles on the
topic (with commentaries thereto), namely articles 22 (““Protection and preservation
of ecosystems’’), 23 (““Prevention, reduction and control of pollution’”), 24 (“‘Intro-
duction of alien or new species’) and 25 (““Protection and preservation of the marine
environment’’), comprising part [V of the draft, entitled (““Protection and preserva-
tion’’), as well as articles 26 (““Prevention and mitigation of harmful conditions’”) and
27 (““Emergency situations®’), comprising part V, entitled ““Harmful conditions and
emergency situations’’. The second part of the sixth report of the Special Rap-
porteur’” was not discussed for lack of time.

Regarding the question of State responsibility, the Commission had before it the
second report of the Special Rapporteur,32 which contained, inter alia, three draft
articles respectively entitled ““Reparation by equivalent™, ““Interest” and “Satisfac-
tion and guarantees of non-repetition””. At the conclusion of its discussions, the Com-
mission referred all three draft articles to the Drafting Committee.

On the question of relations between States and international organizations (sec-
ond part of the topic), the Commission’s discussions were held on the basis of the
fourth report of the Special Rapporteur,3’ which contained 11 draft articles, namely
articles 1 to 4 comprising part I, entitled **Introduction’; articles 5 and 6 comprising
part II, entitled ““Legal personality’”; and articles 7 to 11 comprising part I1I, entitled
“‘Property, funds and assets™. At the conclusion of its discussions, the Commission
referred all 11 articles to the Drafting Committee. The fifth report of the Special
Rapporteur’? was not discussed for lack of time.

Regarding the question of international liability for injurious consequences aris-
ing out of acts not prohibited by international law, the Commission had before it the
sixth report of the Special Rapporteur,3?® which contained, inter alia, 33 articles,
namely articles 1 to 5 comprising chapter [, entitled ““General provisions”’; articles 6
to 10 comprising chapter 11, entitled ““Principles”’; articles 11 to 20 comprising chap-
ter 111, entitled ““Prevention’”; articles 21 to 27 comprising chapter [V, entitled “‘Lia-
bility’”; and articles 28 to 33 comprising chapter V, entitled ““Civil Liability’*. At the
conclusion of its discussions, the Commission decided to revert at its next session to
some policy and technical issues raised in the sixth report.

Consideration by the General Assembly

At its forty-fifth session, the General Assembly had before it the report of the
International Law Commission on the work of its forty-second session.?® By its reso-
lution 45/41 of 28 November 1990,33 adopted on the recommendation of the Sixth
Comnmittee,?3? the General Assembly took note of the report of the International Law
Commission on the work of its forty-second session; requested the Commission to
continue its work on the topics in its current programme, listed as items 3 to 8 in
paragraph 9 of its report; invited the Commission, as it continued its work on the
elaboration of the draft Code of Crimes against the Peace and Security of Mankind, to
consider further and analyse the issues raised in its report concemning the question of
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an international criminal jurisdiction, including the possibility of establishing an inter-
national criminal court or other international criminal trial mechanism; and expressed
its appreciation for the efforts of the Commission to improve its procedures and meth-
ods of work, and to formulate proposals on its future programme of work.

7. UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW:=

TWENTY-THIRD SESSION OF THE COMMISSION3#

The United Nations Commission on International Trade Law held its twenty-
third session in New York from 25 June to 6 July 1990.

In connection with the question of international countertrade, the Commission
had before it a report entitled ““Draft legal guide on drawing up coatracts in interna-
tional countertrade transactions: sample chapters”.325 At the conclusion of its discus-
sion on the report the Commission noted that there had been general agreement with
the overall approach taken by the Secretariat in the draft chapters, both as to the
structure of the legal guide and as to the nature of the description and advice con-
tained therein. As to the procedure that should be followed to complete the prepara-
tion of the legal guide, the Commission decided that the Secretariat should prepare the
remaining chapters and submit them, together with draft chapter VI1,3% to a working
group for consideration. Furthermore, the Commission decided that the Secretariat
should redraft the chapters submitted to it at its current session and the chapters to be
submitted to the Working Group in the light of the discussion at the current session
and at the session of the Working Group and should submit the final text of the legal
guide to the Commission at its twenty-fifth session, to be held in 1992,

With respect to international payments, the Commission had before it the reports
of the Working Group on the work of its nineteenth®7 and twentieth33% sessions,
which indicated that the Group had continued its consideration of the draft Model
Law on International Credit Transfers. The Commission expressed its confidence that
the Working Group would be able to resolve the outstanding issues before it so that 2
text could be presented to the Commission at its twenty-fourth session.

With regard to the question of procurement, the Commission had before it the
report of the Working Group on the work of its eleventh session,? at which the
Group had considered the draft of a model law on procurement prepared by the Secre-
tariat.>® During the discussion in the Commission the view was expressed that the
work on the model law should take into account its possible relevance to procurement
conducted by private companies. It was stated that for certain large purchases such
companies were increasingly resorting to the types of procedures laid down in the
draft model law. The Commission expressed appreciation for the work performed by
the Working Group so far and requested it to proceed with its work expeditiously.

In connection with the question of guarantees and stand-by letters of credit, the
Commission discussed the report of the Working Group on the work of its thirteenth
session.3*! The Commission noted that the Working Group had commenced its work
by considering possible issues of a uniform law as discussed in a note by the Secreta-
riat.?2 Those issues related to the substantive scope of the uniform law, party auton-
omy and its limits, and possible rules of interpretation. The Commission also noted
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that the Working Group had engaged in a preliminary exchange of views on issues
relating to the form and time of establishment of the guarantee or stand-by letter of
credit. The Commission further noted that the Working Group had requested the Sec-
retariat to submit to the next session of the Group a first draft set of articles, with
possible variants, on the above issues as well as a note discussing other possible
issues to be covered by the uniform law. The Commission expressed its appreciation
for the progress made by the Working Group so far and requested it to continue carry-
ing out its task expeditiously.

The Committee also had before it the report entitled ‘“Preliminary study of legal
issues refated to the formation of contracts by electronic means’’.343 The report noted
that in prior reports the subject had been considered under the general heading of
“‘automatic data processing’> (ADP) but that, in recent years, the term generally used
to describe the use of computers for business applications had been changed to ““elec-
tronic data interchange’” (EDI). The Commission expressed its appreciation for the
report submitted to it and requested the Secretariat to continue its examination of the
legal issues related to the formation of contracts by electronic means and to prepare
for the Commission at its twenty-fourth session the report that had been suggested.
The Commission expressed the wish that the report would give it the basis on which
to decide at that time what work might be undertaken by the Commission in the field.

With regard to the question of coordination of work, the Commission considered
a report of the Secretary-General on current activities of international organizations
related to the harmonization and unification of international trade law.3# The Com-
mission noted that the report was a valuable compilation of information on the activi-
ties of international organizations in this field and that it assisted the Commission in
developing its own programme of work and fostering coordination in the activities of
the various international organizations.

With respect to training and assistance, the Commissicn had before it a note by
the Secretariat that set out the activities that had been carried out in this respect during
the prior year as well as possible future activities in that field.*#s The Commission
expressed its approval of the activities of the Secretariat that had led to the expanded
programme of seminars and symposia. It requested the Secretariat to continue its
efforts to secure the financial, staff and administrative support necessary to place the
programme on a firm and continuing basis.

Consideration by the General Assembly

At its forty-fifth session, the General Assembly, by its resolution 45/42 of 28
November 1990,34 adopted on the recommendation of the Sixth Committee,? took
note with appreciation of the report of the United Nations Commission on Interna-
tional Trade Law on the work of its twenty-third session; reaffirmed the mandate of
the Commission, as the core legal body within the United Nations system in the field
of intemnational trade law, to coordinate legal activities in this field in order to avoid
duplication of effort and to promote efficiency, consistency and coherence in the uni-
fication and harmonization of international trade law; called upon the Commission to
continue to take account of the relevant provisions of the resolutions concerning the
new international economic order, as adopted by the General Assembly at its sixth34
and seventh®? special sessions; and repeated its invitation to those States which had
not yet done so to consider signing, ratifying or acceding to the conventions elabo-
rated under the auspices of the Commission.
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8. LEGAL QUESTIONS DEALT WITH BY THE SIXTH COMMITTEE
OF THE GENERAL ASSEMBLY AND BY AD HOC LEGAL BODIES

(a) Observer status of national liberation movements recognized by the
Organization of African Unity and/or by the League of Arab States

By its resolution 45/37 of 28 November 1990,30 adopted on the recommendation
of the Sixth Committee,3! the General Assembly urged all States that had not done
50, in particular those which were host to international organizations or to conferences
convened by, or held under the auspices of, international organizations of a universal
character, to consider as soon as possible the question of ratifying, or acceding to, the
Vienna Convention on the Representation of States in Their Relations with Interna-
tional Organizations of a Universal Character®2 and called once more upon the States
concerned 1o accord to the delegations of the national liberation movements recog-
nized by the Organization of African Unity and/or by the League of Arab States and
accorded observer status by international organizations, the facilities, privileges and
immunities necessary for the performance of their functions, in accordance with the
provisions of the above-mentioned Convention.

(b) Status of the Protocols Additional to the Geneva Conventions of 1949
and relating to the protection of victims of armed conflicts

By its resolution 45/38 of 28 November 1990, adopted on the recommendation
of the Sixth Committee,? the General Assembly appreciated the virtually universal
acceptance of the Geneva Conventions of 194955 and the increasingly wide accep-
tance of the two additional protocols;®56 appealed to all States parties to the Geneva
Conventions of 1949 that had not done so to consider becoming parties also to the
Additional Protocols at the earliest possible date; and called upon all States becoming
parties to Protocol I to consider making the declaration provided for under article 90
of that Protocol.

(c) Consideration of effective measures to enhance the protection, security
and safety of diplomatic and consular missions and representatives

By its resolution 45/39 of 28 November 1990,%7 adopted on the recommendation
of the Sixth Committee,® the General Assembly took note of the report of the Secre-
tary-General;3® urged States to observe, implement and enforce the principles and
rules of international law governing diplomatic and consular relations and, in particu-
lar, to ensure, in conformity with their international obligations, the protection, secu-
rity and safety of the diplomatic and consular missions and representatives to interna-
tional intergovernmental organizations and officials of such organizations officially
present in territories under their jurisdiction, including practical measures to prohibit
in their territories illegal activities of persons, groups and organizations that
encouraged, instigated, organized, or engaged in the perpetration of acts against the
security and safety of such missions, representatives and officials; also urged States to
take all necessary measures at the national and international levels to prevent any acts
of violence against the above-mentioned missions, representatives and officials and to
bring offenders to justice; and called upon States that had not yet done so to consider
becoming parties to the instruments relevant to the protection, security and safety of
diplomatic and consular missions and representatives.
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(d) United Nations Decade of International Law

By ils resolution 45/40 of 28 November 1990,%% adopted on the recommendation
of the Sixth Committee,*! the General Assembly, expressing its appreciation for the
Secretary-General’s report on the United Nations Decade of Intemational Law262 and
having considered the report of the Sixth Committee on the matter,’? adopted the
programme for the activities to be commenced during the first term (1990-1992) of
the Decade as an integral part of the resolution, to which it was annexed; and invited
all international organizations and institutions referred to in the programme to under-
take the relevant activities outlined therein.

ANNEX

Programme for the activities to be commenced during the first term (1990-1992) of the
United Nations Decade of International Law

I. PROMOTION OF THE ACCEPTANCE OF AND RESPECT FOR THE
PRINCIPLES OF INTERNATIONAL LAW

1. The General Assembly, bearing in mind that maintenance of international peace and
security is the underlying condition for the success of the implementation of the programme of
the United Nations Decade of International Law, calls upon States to act in accordance with
international law, and particularly the Charter of the United Nations.

2. States are invited to consider, if they have not yet done so, becoming parties to existing
multilateral treaties, in particular those relevant to the progressive development of international
law and its codification. International organizations under whose auspices such treaties are con-
cluded are invited to indicate whether they publish periodic reports on the status of ratifications
of and accessions to multilateral treaties and, if they do not, to indicate whether in their view
such a process would be useful. Consideration should be given to the question of treaties which
have not achieved wider participation or entered into force after a considerable lapse of time and
the circumstances causing the situation.

3. States and international organizations are encouraged to provide assistance and techni-
cal advice to States, in particular to developing countries, to facilitate their participation in the
process of multilateral treaty-making, including their adherence to and implementation of such
multilateral treaties.

4. States are encouraged to report to the Secretary-General on ways and means, as pro-
vided for by the multilateral treaties to which they are parties, regarding the implementation of
such treaties. The Secretary-General is requested to prepare a report on the basis of this informa-
tion and to submit it to the General Assembly.

II. PROMOTION OF MEANS AND METHODS FOR THE PEACEFUL SETTLEMENT OF DISPUTES BETWEEN
STATES, INCLUDING RESORT TO AND FULL RESPECT FOR THE INTERNATIONAL COURT OF
JusTice
1. The United Natjons system of organizations and regional organizations, including the

Asian-African Legal Consultative Committee, as well as the International Law Association, the

Institute of International Law, the Hispano-Luso-American Institute of International Law and

other international institutions working in the field of international law, and national societies of

international law, are invited to study the means and methods for the peaceful settlement of
disputes between States, including resort to and full respect for the International Court of Justice,
and to present suggestions for the promotion thereof to the Sixth Committee.

2. States are invited to make proposals to the Sixth Committee in respect of the promotion
of means and methods for the peaceful settlement of disputes between States, including resort to
and full respect for the Intemational Court of Justice.

3. The Sixth Committee is requested to consider, taking into account the above-men-
tioned suggestions and proposals, and, where appropriate, on the basis of a report of the Special
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Committee on the Charter of the United Nations and on the Strengthening of the Role of the
Organization, or of the Working Group on the United Nations Decade of International Law, the
following questions:

(a) Strengthening the use of means and methods for the peaceful settlement of dispules,
with particular attention to the role to be played by the United Nations, as well as methods for
early identification and prevention of disputes and their containment;

(b) Procedures for the peaceful settlement of disputes arising in specific areas of interna-
tional law;

(c) Ways and means of encouraging preater recognition of the role of the International
Court of Justice and its wider use in the peaceful settlement of disputes;

(d) Enhancement of cooperation of regional organizations with the Uniled Nations system
of organizations in respect of the peaceful settlement of disputes.

III. ENCOURAGEMENT OF THE PROGRESSIVE DEVELOPMENT OF
INTERNATIONAL LAW AND ITS CODIFICATION

1. International organizations, including the United Nations system of organizations and
regional organizations, are invited to submit to the Secretary-General of the United Nations
summary information regarding the programmes and results of their work relevant to the pro-
gressive development of international law and its codification, including their suggestions for
future work in their specialized field, with an indication of the appropriate forum to undertake
such work. Similarly, the Secretary-General is requested to prepare a report on the relevant
activities of the United Nations, including those of the International Law Commission. Such
information should be presented in a report by the Secretary-General to the Sixth Committee.

2. On the basis of the information mentioned in paragraph 1 of the present section, States
are invited to submit suggestions for consideration by the Sixth Committee and, as appropriate,
recommendations. In particular, efforts should be made to identify areas of international law
which might be ripe for progressive development or codification.

3. The Sixth Committee is requested to study, taking into account General Assembly
resolution 684 (VII) of 6 November 1952, its coordinating role with respect to, infer alia, the
drafting of provisions of a legal nature and the consistent use of legal terminology in interna-
tional instruments adopted by the General Assembly.

4. The Special Committee on the Charter of the United Nations and on the Strengthening
of the Role of the Organization is requested to continue studying possible measures to strengthen
the United Nations system for the maintenance of international peace and security. States, par-
ticularly those that proposed the inclusion of this question in the programme for the Decade,
are invited to present draft texts to the Secretary-General or the Special Committee for
consideration.

IV. ENCOURAGEMENT OF THE TEACHING, STUDY, DISSEMINATION
AND WIDER APPRECIATION OF INTERNATIONAL LAW

1. The Advisory Committce on the United Nations Programme of Assistance in the
Teaching, Study, Dissemination and Wider Appreciation of International Law is requested, in
the context of the Decade, to formulate relevant guidelines for the Programme’s activities and to
report 1o the Sixth Committee on the activities carried out under the Programme in accordance
with such guidelines. Special emphasis should be given to supporting academic and professional
institutions already carrying out research and education in international law, as well as to encour-
aging the establishment of such institutions where they might not exist, particularly in the devel-
oping countries. States are encouraged to contribute to the strengthening of the United Nations
Programme of Assistance in the Teaching, Study, Dissemination and Wider Appreciation of
International Law.

2. States should encourage their educational institutions Lo introduce courses in interna-
tional law for students studying law, political science, social sciences and other relevant disci-
plines; they should study the possibility of introducing topics of international law in the curricula
of schools at the primary and secondary levels. Cooperation between institulions at the univer-
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sity level among developing countries, on the one hand, and their cooperation with those of
developed countries on the other, should be encouraged.

3. States should consider convening conferences of experts at the national and regional
levels in order to study the question of preparing model curricula and materials for courses in
international law, training of teachers in inteational law, preparation of textbooks on interna-
tional law and the use of modern technology to facilitate the teaching of and research in interna-
tional law.

4. The United Nations system of organizations, regional organizations and States should
consider organizing seminars, symposia, training courses, lectures and meetings and undertaking
studies on various aspects of international law. States and regional organizations have already
expressed their readiness to undertake such activities on the following subjects: developing coun-
tries and international law (China); developing countries and international legislation on the
environment (China); law of the sea (Yugoslavia); joint ventures in deep seabed mining (Asian-
African Legal Consultative Committee); and promotion of the ratification of the United Nations
conventions on refugees (Asian-African Legal Consultative Committee).

5. States are encouraged to organize special training in international law for legal profes-
sionals, including judges, and personnel of ministries of foreign affairs and other relevant minis-
tries. The United Nations Institute for Training and Research, the United Nations Educational,
Scientific and Cultural Organization, the Hague Academy of Intermational Law and regional
organizations are invited to cooperate in this respect with States.

6. Cooperation among developing countries, as well as between developed and develop-
ing countries, in particular among those persons who are involved in the practice of international
law, for exchanging experience and for mutual assistance in the field of international law,
including assistance in providing textbooks and manuals of international law, is encouraged.

7. In order to make better known the practice of international law, States, regional and
other international organizatons should endeavour to publish, if they have not done so, summa-
ries, repertories or yearbooks of their practice.

8. It would be conducive to the teaching and dissemination of international law if all
judgments and advisory opinions of the International Court of Justice were available in all offi-
cial languages of the United Nations. As envisaged in General Assembly resolution 44/28 of 4
December 1989 and bearing in mind the wishes expressed by States, the Sixth Committee will
consider, at the forty-sixth session of the Assembly, the Secretary-General’s report containing a
study of alternative means of making the publications of the International Court of Justice avail-
able in all the other official languages in addition to French and English, within the existing
overall level of appropriations and in a way which meets the concerns expressed by the Court.
Such a study should also consider the possibility, within existing overall level of appropriations,
of compiling and publishing thematic and analytical summaries of the judgments and advisory
opinions of the International Court of Justice.

9. Other international courts and tribunals, including the European Court of Human
Rights and the Inter-American Court of Human Rights, are invited to disseminate more widely
their judgements and advisory opinions, and to consider preparing thematic or analytical summa-
ries thereof.

10. International organizatons are requested to publish treaties concluded under their aus-
pices, if they have not yet done so. Timely publication of the United Nations Treaty Series is
encouraged and efforts directed towards adopting an electronic form of publication should be
continued. Timely publication of the United Nations Juridical Yearbook is also encouraged.

V. PROCEDURES AND ORGANIZATIONAL ASPECTS
1. The Sixth Committee, working primarily through its Working Group and with the
assistance of the Secretariat, will be the coordinating body of the programme for the United
Nations Decade of International Law. The question of the use of an intra-sessional, inter-ses-
sional or existing body to carry out specific activities of the programme may be considered by
the General Assembly.
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2. The Sixth Committee is requested to continue to prepare the programme of activities
for the Decade.

3. All the organizations and institutions referred to and invited to submit reports lo the
Secretary-General under sections I to IV above are requested 1o submit interim or final reports
preferably at the forty-sixth session but not later than the forty-seventh session of the General
Assembly.

4. States are encouraged to establish, as necessary, national, subregional and regional
committees which may assist in the implementation of the programme for the Decade. Non-
governmental organizations are encouraged to promote the purposes of the Decade within the
fields of their activities, as appropriate.

5. It is recognized that, within the existing overall level of appropriations, adequate
financing for the implementation of the programme for the Decade is necessary and should be
provided. Voluntary contributions from Governments, international organizations and other
sources, including the private sector, would be useful and are strongly encouraged. To this end,
the establishment of a trust fund to be administered by the Secretary-General might be consid-
ered by the General Assembly.

(e} Consideration of the draft articles on the status of the diplomatic courier
and the diplomatic bag not accompanied by diplomatic courier and of
the draft optional protocols thereto

By its resolution 45/43 of 28 November 1990,% adopted on the recommendation
of the Sixth Committee,35 the General Assembly expressed its satisfaction at the use-
ful informal consultations that had been held during its forty-fifth session to study the
draft articles on the status of the diplomatic courier and the diplomatic bag not accom-
panied by diplomatic courier and the draft optional protocols thereto, ¥ as well as the
question of how to deal further with those draft instruments with a view to facilitating
the reaching of a generally acceptable decision in the latter respect, and took note of
the oral report of the Chairman of the Sixth Committee on those consultations;?7 and
decided that those informal consultations would be resumed at its forty-sixth session.

(f) Questions concerning the Charter of the United Nations and the
strengthening of the role of the Organization

In accordance with General Assembly resolution 44/37 of 4 December 1989, the
Special Committee on the Charter of the United Nations and on the Strengthening of
the Role of the Organization met at United Nations Headquarters from 12 February to
2 March 1990.3¢8

‘With respect to the topic of the maintenance of international peace and security,
the Special Committee had before it a revised version of a working paper entitled
““Fact-finding by the United Nations to assist in the maintenance of international
peace and security”’ submitted by Belgium, the Federal Republic of Germany, Italy,
Japan, New Zealand and Spain at the 1989 session of the Committee®? and a revised
version of a working paper entitled ““Fact-finding activities by the United Nations in
the context of the maintenance of international peace and security’ submitted by
Czechoslovakia and the German Democratic Republic at the 1989 session of the Com-
mittee.?” The working papers were discussed by the Special Committee’s Working
Group jointly. On the basis of that discussion and further work done by the co-spon-
sors, a unified document was prepared and presented by the co-sponsors.3” The first
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12 paragraphs of the document were subject to extensive comments during the infor-
mal consultations held by the Chairman, while the rest of the paragraphs benefited
from general observations. In the Working Group, the Chairman observed that the
document had been generally welcomed and the efforts of the co-sponsors in produc-
ing it appreciated.

Dealing with the topic of the peaceful settlement of disputes between States, the
Special Committee held a general exchange of views on the question since there were
no specific proposals before the Committee on this item of its mandate. Moreover, the
Special Committee examined the report of the Secretary-General on the progress of
work on the draft handbook on the peaceful settlement of disputes between States.>™
The Committee took note of the report.

With regard to the topic of the rationalization of existing procedures of the
United Nations, the Special Committee had before it a revised version of a draft docu-
ment submitted by France and the United Kingdom,?"? a proposal contained in a con-
ference room paper submitted by the Union of Soviet Socialist Republics at its 1989
session and set out in paragraph 101 of that session’s report? and a document sub-
mitted by the Chairman following informal consultations.3” As a result of intensive
work, the Special Committee completed the draft document on the rationalization of
existing United Nations procedures, which it submitted to the General Assembly for
consideration and adoption.

The Special Committee had also before it a document entitled ““New issues for
consideration in the Special Committee’’, submitted by the Union of Soviet Socialist
Republics,3™ which was not considered during the session.

At its forty-fifth session, by its resolution 45/44 of 28 November 1990,37
adopted on the recommendation of the Sixth Committee,?™ the General Assembly
took note of the report of the Special Committee on the Charter of the United Nations
and on the Strengthening of the Role of the Organization and requested the Special
Committee, at its session in 1991:

(2) to accord priority to the question of the maintenance of international peace
and security in all its aspects in order to strengthen the role of the United Nations and,
in that context:

(i) toendeavour to complete its consideration of the proposal on fact-finding by
the United Nations in the field of the maintenance of international peace and- security
with a view to submitting its conclusions to the General Assembly at its forty-sixth
session;

(ii) to consider the proposals relating to the maintenance of international peace
and security that had been submitted to the Special Committee during its session in
1990, as well as those which might be submitted to it at its session in 1991;

(b) to continue its work on the question of the peaceful settlement of disputes
between States and, in that context:

(i) to consider proposals relating to that question that might be submitted to the
Special Committee;

(ii) to consider the final text of the draft handbook on the peaceful settlement of
disputes between States with a view to recommending its publication to the General
Assembly at its forty-sixth session. Moreover, by its resolution 45/45 of the same
date,?” adopted also on the recommendation of the Sixth Committee,* the General
Assembly approved the conclusions of the Special Committee on the Charter of the
United Nations and on the Strengthening of the Role of the Organization concerning
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the rationalization of existing United Nations procedures, as set forth in the annex to
the resolution; and decided that those conclusions should be reproduced as an annex
to its rules of procedure.

ANNEX

Conclusions of the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization concerning the rationalization of
existing United Nations procedures
1. Without prejudice to Article 18 of the Charter of the United Nations and with a view to

facilitating the work of the United Nations, including, whenever possible, the adoption by the

General Assembly of agreed texts of resolutions and decisions, informal consultations should be

carried out with the widest possible participation of Member States.

2. When an electronic voting system is available for recording how votes were cast, 3
roll-call vote should as far as possible not be requested.

3. Before the end of each session of the General Assembly, the General Committee
should, in the light of the experience it has acquired during that session, consider drawing up its
observations on the organization of the work of the session, with a view to facilitating the organ-
ization of the work of future sessions of the Assembly.

4. 'The agenda of the General Assembly should be simplified by gronping or merging, to
the extent possible, related itemns and, where it is appropriate for discussion of a particular item,
by setting an interval of more than a year between the discussions on it. For this purpose, the
Chairman of the Main Committee concerned or, 8s appropriate, the President of the Assembly,
should undertake consultations with delegations.

5. The General Committee should consider, at the beginning of each session of the Gen-
eral Assembly, recommending that certain Main Committees should meet in sequential order,
taking into account such matters as the number of meetings required for the consideration of the
questions with which they are charged at that session, the organization of the work of the whole
session and the problem of participation of smaller delegations.

6. In making recommendations as to how agenda items shonld be allocated fo the Main
Committees and to the plenary Assembly, the General Commiltee should ensuze the best use of
the expertise of the Committees.

7. When the General Assembly considers whether it needs lo establish subsidiary organs,
in accordance with Article 22 of the Charter, it shoul give careful consideration as to whether
the subject-matter in queslion could be dealt with by existing otgans, including its Main Com-
mittees and their working groups. Subsidiary organs should seek constantly to improve their
procedures and methods of work in order to ensure effective consideration of questions allocated
to them by the Assembly.

8. The dates and length of the sesssions of bodies of the General Assembly that meet
inter-sessionally should be determined as soon as possible by the Assembly, as appropriate,
following advice from the Committee on Conferences, on the proposal of the Secretary-General.
The Assembly should take account of the past expericnce, the state of current work in regard to
the mandate given (o the body in question and the need to avoid as far as possible overlapping
meetings of bodies that deal with subject-matter of a similar nature.

9. Informal consultations about the work of bodies of the General Assembly that meet
inter-sessionally should continue io be held in advance of the sessions of such bodies in order ta
facilitate the conduct of their sessions, especially as regards the composition of the bureau and
the organization of work.

10. Resolutions should request observations from States or reports by the Secretary-Gen-
eral in so far as they are likely to facilitate the implementation of the resolutions or the continued
examination of the questjon.
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9. RESPECT FOR THE PRIVILEGES AND IMMUNITIES OF
OFFICIALS OF THE UNITED NATIONS AND THE SPECIALIZED
AGENCIES AND RELATED ORGANIZATIONS

By its resolution 45/240 of 21 December 1990,%% adopted on the recommenda-
tion of the Fifth Committee,?2 the General Assembly, recalling Articles 100 and 105
of the Charter of the United Nations, took note with grave concern of the report of the
Secretary-General,?8 submitted on behalf of the Administrative Committee on Coor-
dination, and of the developments indicated therein, in particular the significant num-
ber of new cases of arrest and detention; called upon all Member States scrupulously
to respect the privileges and immunities enjoyed by officials of the United Nations
and the specialized agencies and related organizations and to refrain from any acts
that would impede such officials in the performance of their functions, thereby seri-
ously affecting the proper functioning of the organizations; urged Member States and
others responsible for the illegal detention of United Nations staff members to release
them immediately; called upon those Member States holding under arrest or detention
officials of the United Nations and the specialized agencies and related organizations
to enable the Secretary-General or the executive head of the organization concerned to
exercise fully the right of functional protection inherent in the relevant multilateral
conventions and bilateral agreements, particularly with respect to immediate access to
detained staff members; called upon the staff of the United Nations and the special-
ized agencies and related organizations to comply fully with the provisions of Article
100 of the Charter and with the obligations resulting from the Staff Regulations and
Rules of the United Nations, in particular regulation 1.8, and from the equivalent
provisions governing the staff of the other agencies; took note with concern of the
restrictions on duty travel of officials as indicated in the report of the Secretary-Gen-
eral; urged all Member States that had not yet become parties to the existing interna-
tional legal instruments covering the question of privileges and immunities of offi-
cials, in particular to the Convention on the Privileges and Immunities of the United
Nations** and the Convention on the Privileges and Immunities of the Specialized
Agencies, 5 to do so promptly; welcomed the advisory opinion of 15 December 1989
of the International Court of Justice on the applicability of article VI, section 22, of
the Convention on the Privileges and Immunities of the United Nations6 that that
section was applicable to persons other than United Nations officials to whom a mis-
sion had been entrusted by the Organization and who were therefore entitled to enjoy
the privileges and immunities provided for in that section with a view to the indepen-
dent exercise of their function; and requested the Secretary-General, as Chairman of
the Administrative Committee on Coordination, to review and appraise the measures
already taken to enhance the proper functioning, safety and protection of international
civil servants.

10. COOPERATION BETWEEN THE UNITED NATIONS AND THE
ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

By its resolution 45/4 of 16 October 1990,3¢7 the General Assembly noted with

appreciation the continuing efforts of the Asian-African Legal Consultative Commit-
tee towards strengthening the role of the United Nations and its various organs,
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including the International Court of Justice, through programmes and initiatives
undertaken by the Consultative Committee; noted with satisfaction the commendable
progress achieved towards enhancing cooperation between the United Nations and the
Consultative Commiltee in wider areas; and noted with appreciation the decision of
the Consultative Committee to participate actively in the programmes of the United
Nations Decade of International Law,

11. UNITED NATIONS INSTITUTE FOR TRAINING AND
RESEARCH?s

UNITAR’s training programme included courses in multilateral diplomacy, inter-
national law and international cooperation for members of permanent missions to the
United Nations in New York and at Geneva as well as workshops on international
legal instruments and the structure, retrieval and use of United Nations documentation
as well as a hi-tech symposium on computer-communication systems in the 1990s.

UNITAR also continued to organize at The Hague the joint United Nations/
UNITAR international law fellowship programme for government legal advisers
from developing countries, in conjunction with the summer session of the Hague
Academy of International Law, as well as the international law seminar at Geneva.

Under UNITAR’s research programme several publications on the United
Nations and on multilateral diplomacy and international cooperation were issued.
They include: International Administration: Law and management practices in inter-
national organizations; Sidney Dell, The United Nations and International Business;
Shabtai Rosenne and Terry D. Gill, The World Court: What It Is and How It Works;
The United Nations System at Geneva — Scope and Practices of Multilateral Diplo-
macy and Cooperation.

At its forty-fifth session, the General Assembly, by its resolution 45/219 of 21
December 1990,2% adopted on the recommendation of the Second Committee,® took
note of the report of the Secretary-General prepared pursuant to General Assembly
resolution 44/175%! and the report of the Executive Director of the United Nations
Institute for Training and Research; and requested the Secretary-General to appoint an
appropriately qualified high-level independent consultant who would submit a report
directly to the Secretary-General containing, inter alia, recommendations on the con-
tinued relevance of the mandate of the Institute, taking into account the relevant reso-
lutions of the General Assembly and other research and training activities of the
United Nations system, a review and assessment of all aspects of the current activities
of the Institute and their benefits to the United Nations and its Member States, inter
alia, in the fields of the maintenance of peace and security and the promotion of
economic and social development, and an assessment of whether those activities
could be more effectively carried out by the Institute or by other bodies in the United
Nations system; as well as on the feasibility of utilizing the facilities of the Institute
for the training of personnel for peace-keeping operations.
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B. General review of the legal activities of intergovernmental
organizations related to the United Nations

1. INTERNATIONAL LABOUR ORGANISATION2

The International Labour Conference (ILC), which held its 77th session at
Geneva in June 1990, adopied certain amendments to its Standing Orders:3%3

(a) Amendments to article 2, paragraph 3 (f) (Right of admission to sittings of
the Conference);

(b) A new paragraph 4 to article 2 (Right of admission to sittings of the
Conference);

(c) Amendments to article 19, paragraph 7 (Methods of voting (in the
Plenary));

{d) A new paragraph 14 to article 19 (Methods of voting (in the Plenary});

(&) A new paragraph 11 to article 65 (Methods of voting (in the Conference
Committees));

(f) A new section J (Suspension of a provision of the Standing Orders), article
76, to part II (Standing Orders concerning special subjects).

The International Labour Conference at the same session adopted the following
instruments: a Convention concerning Safety in the Use of Chemicals at Work3* and
a Recommendation supplementing it,3¥ a Convention conceming Night Work3% and
a Recommendation supplementing it;¥7 and the Protocol of 1990 to the Night Work
(Women) Convention (Revised), 1948.3%

The Committee of Experts on the Application of Conventions and Recommenda-
tions met at Geneva from 8 to 21 March 1990 and presented its report.3%

The Govemning Body Committee on Freedom of Association met at Geneva and
approved reports Nos. 27090 and 27140 at jts 245th session (February-March 1990);
reports Nos. 272,401 273,401 and 2744 at jts 246th session (May-June 1990); and
reports Nos. 27542 and 27642 at its 248th session (November 1990).

2. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS

() Constitutional and general legal matters

(i) Draft headquarters Agreement for the World Food Programme

At its fifty-fourth session, the Committee on Constitutional and Legal Matters
(CCLM) reviewed the Draft headquarters Agreement for the World Food Programme
(WFP), a joint programme of FAO and the United Nations. In particular, CCLM
examined certain amendments proposed by the Government of Italy relating to the
inviolability and protection of the headquarters, the immunity of the officials of the
Programme and certain restrictions of enjoyment of privileges and immunities.

CCLM concluded that the draft WFP headquarters Agreement would have a sub-
stantial impact on the relationship between WEP, on the one hand, and FAQO and the
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United Nations on the other. In consequence thereof, it recommended that the ques-
tion of the desirability of such a change be passed upon the Governing Bodies of
WEFP.

(ii) FAO headquarters Agreement

The main headquarters seat put at the disposal of FAO by the Government of
Italy not being spacious enough to accommodate all headquarters staff, FAO had been
renting for some years further office space. In this respect, the Government of Italy
accorded to FAO a special contribution towards meeting the rental expenses incurred
by FAO in connection therewith.

An exchange of letters between the Permanent Representative of Italy to FAO
and the Director-General took place on 16 October 1990 to give a proper legal basis to
this arrangement. It was agreed that certain premises rented by FAO for the purpose of
accommodating its headquarters staff would be included in the definition of the head-
quarters Seat in the headquarters Agreement and that the entire rental would be paid
by the Italian Government in fulfilment of its obligations with respect to the provision
of headquarters premises.

(iii) Form of membership for regional economic integration organizations in FAQ

Further to the discussions held by the Director-General with the Commission of
the European Economic Community (EEC) and to the report of CCLM, the Council
considered, during its ninety-eighth session, the options for a form of membership for
regional economic integration organizations.

The Council underlined that any solution adopted would have to be applicable to
any regional economic integration organization to which competence had been trans-
ferred by its member States in fields of activity of FAO even though, at this stage, it
appeared that EEC was the only regional economic integration organization meeting
such criteria.

The Council noted the letter received from the President of the Council of the
European Communities whereby the said Council requested that the Constitution of
FAO be amended to enable the European Communities to accede to FAO on the basis
of a member status commensurate with its powers.

In that respect, it was recognized that a number of problems would require fur-
ther study and reflection, and in particular, the exercise of membership rights by
regional economic integration organizations. The Council noted that the discussions
between FAO and EEC had been based on the criterion of the alternative nature of the
exercise of membership rights, which implies that either the regional economic inte-
gration organization or its member States, but not both, would exercise the rights,
depending on which had competence in the matter concemed. The Council also rec-
ognized that the application of such criterion called for a solution to be agreed upon
with respect to certain practical matters such as the modalities for the exercise of the
right to speak and to vote in the context of various degrees of transfer of competence
between a regional economic integration organization and its member States. It
stressed that the number of votes of a regional economic integration organization
should not exceed the number of votes of its member States.

There was general agreement in the Council that the membership status of
regional economic integration organizations should be sui generis and that there
would need to be a clear and precise legal definition of the attributes of such member-
ship and a description of the modalities of their exercise.
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The Council also underlined the need for a very precise and complete definition
of the competence of regional economic integration organizations. A statement of
competence listing the areas of competence transferred by, or shared with, their mem-
ber States would need to be drawn and some mechanisms would need to be set up to
allow FAO’s member nations to identify at any time whether the competence on any
matter lay with the regional economic integration organization or with its member
States.

The Council also reviewed the desirability of amending article XIV of the FAO
Constitution to allow participation by regional economic integration organizations in
agreements concluded thereunder. In view of the problems which have arisen in the
past in that respect, the Council concluded that this issue could be considered by the
Conference at its session in November 1991.

Finally, the Council requested the Director-General to hold further talks with
EEC and that the secretariat prepare detailed documentation on the issues discussed
during its ninety-eighth session, including drafts of possible amendments to the Basic
Texts of the organization. It also requested that the matter be considered by CCLM at
its fifty-sixth session and that CCLM report thereon to the Council at its session in
June 1991. The Council requested, in addition, that the Finance Committee be kept
fully informed.

(iv) Change in status of member nations

The Council was informed that formal notice of the merger of the Yemen Arab
Republic and the People’s Democratic Republic of Yemen, both members nations of
FAO, had been received on 10 October 1990,

It was also informed of the notification received by the organization on 3 Octo-
ber 1990 that on the same day the German Democratic Republic had acceded to the
Federal Republic of Germany.

The Council noted that matters relating to membership in the organization and
assessment of contributions to the budget of the organization were matters within the
purview of the Conference. It also noted that the question concerning the reassess-
ment of the scale of contributions and in particular the retroactive effect of these
changes of status on contributions, if any, might need to be referred to CCLM before
being submitted for decision to the Conference.

(b) Activities of legal interest relating to commodities

The coming into force of the Agreement establishing the Common Fund for
Commodities, on 19 June 1989, could provide a new and important role for the Inter-
governmental Groups on Commodities of FAO if, as seems probable, a number of
them are designated as the eligible International Commodity Bodies to identify, spon-
sor and monitor research, development and promotion projects for financing from the
Second Account from the Common Fund.

Following upon the requests of individual Groups, endorsed by the Committee
on Commodity Problems, the Council and the Conference of FAQ, the Director-Gen-
eral requested in the course of 1990 the designation of the Intergovernmental Groups
on Hard Fibres, Bananas, Rice, Meat, Oilseeds, Oils and Fats, Tea and Citrus Fruit,
the Subgroup on Hides and Skins and the Subcommittee on Fish Trade as eligible
International Commodity Bodies under the Agreement.
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(c) Activities of Iegal interest relating to fisheries

Regulatory measures recommended by FAO Regional Fishery Bodies
a. Indian Ocean Fishery Commission (IOFC)

At its eleventh session, held at Bangkok from 9 to 12 July 1990, the Committee
for the Management of Indian Ocean Tuna considered the recommendations embod-
ied in resolution 44/225 of the General Assembly of the United Natjons on large-scale
pelagic driftnet fishing and its impact on the living resources of the world’s oceans
and seas. It recommended a moratorium on all large-scale pelagic driftnet fishing on
the high seas of the Indian Ocean by June 1992, with the understanding that such
measures be taken (based upon statistically sound analysis to be jointly made by the
concerned parties of the Indian Ocean) to prevent unacceptable impacts of such fish-
ing practices in the Indian Ocean and to ensure the conservation of the living
resources of the Indian Ocean. Among the possible measures to be taken urgently, the
Committee recommended that observers be placed on board vessels using large
pelagic driftnets on the high seas of the Indian Ocean.

b. Western Central Atlantic Fisheries Commission (WECAFC)

At its seventh session, held at Kingston, Saint Vincent and the Grenadines, from
8 to 14 November 1990, WECAFC recommended, in accordance with resolution
44/225 of the General Assembly of the United Nations, the imposition of a morato-
rium on large-scale pelagic driftnet fishing on the high seas of the whole area of
competence of the Commission by 30 June 1992. In doing so, the Commission noted
that no effective conservation and management measures were known which could
control this fishery and recommended that the statistical analysis mentioned in the
United Nations resofution be carried out rapidly in order to determine the management
and conservation measures required for the utilization of some of these gears. The
Commission also specifically recommended that, in accordance with the United
Nations resolution, large-scale pelagic driftnets should not be redeployed in the
region.

(@) Legislative matters

(i) Activities connected with international meetings

FAO participated in and provided contributions to the following international
meetings:

Meeting of Legal and Technical Experts to Review the Proposed Legal Frame-
work of the Action Plan for the South Asian Seas Region, UNEP, Bangkok, 5-9
February 1990;

Meeting of Legal and Technical Experts to Review the Proposed Legal Frame-
work of the Action Plan for the East Asian Seas Region, UNEP, Bangkok, 12-16
February 1990;

Regional Workshop on Harmonization of Pesticides Registration Requirements,
FAO-Japan, Beijing, 14-18 May 1990;

‘“Pesticides en Afrique = donateurs et industries’, SPV (Service protection des
végétaux), Montpellier, France, 3-5 April 1990;

Meeting on policy on access to exclusive economic zones of Caribbean Commu-
nity (CARICOM) Member States, May 1990;
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Meeting of the Follow-up Committee of the Ministerial Conference on Fisheries
Cooperation among African Atlantic Coastal States, 29-31 May 1990;

Biotechnology Law forum, University of Perugia, Perugia, Italy, 31 May-1 June
1990;

Réunion internationale d’experts en droit de I’environnement, Institut des
hautes études internationales, Paris, 5-6 June 1990;

Regional Seminar on Water Legislation and Administration, organized by FAO
with the sponsorship of the Organisation of Eastern Caribbean States (OECS), St.
Lucia, 11-13 June 1990;

Séminaire sur I’harmonisation des 1égislations phytosanitaires des Etats membres
de la Commission du Pacifique-Sud — SPV (Service protection des végétaux), Mont-
pellier, France, 9-12 July 1990;

Expert Consultation on Plant Quarantine Harmonization, Asian and Pacific Plant
Protection Commission, Bangkok, 30 July-5 August 1990;

7th International Congress of Pesticide Chemistry, International Union of Pure
and Applied Chemistry, Hamburg, Germany, 5-10 August 1990;

Regional Seminar on Food Safety Legislation, WHO, Kuala Lumpur, 27-30
August 1990;

Ad hoc Working Group of Government Representatives to Prepare for Negotia-
tions on a Framework Convention on Climate Change, Geneva, 24-26 September
1990;

Consultation of the FAO/WHO Working Group on Legal Aspects of Water Sup-
ply and Wastewater Management, Geneva, 25-27 September 1990;

Meeting to Draft a Ministerial Declaration for the Second World Climate Confer-
ence, 27-29 September 1990;

Cours de pratique de droit du développement, Institut international du dévelop-
pement, Rome, 1-2 October 1990;

VIII® Congres international du droit de 1’alimentation, Association européenne du
droit de I’alimentation (AEDA), Luxembourg, 10-12 October 1990;

Preparatory Meeting of Experts on Soviet Land Law, FAO, Rome, 22-23 Octo-
ber 1990;

Réunion mondiale des associations de droit de I’environnement, Centre interna-
tional de droit comparé de I’environnement, Limoges, 13-15 November 1990.

(ii) Legislative assistance and advice in the field

During 1990, legislative assistance and advice were given to various countries on
the following topics:

a. Agrarian law

Burkina Faso (range management), Central African Republic (soil conservation),
Congo (agrarian and rural land law), Djibouti (agrarian and rural land law), Ethiopia
(land use planning), Guinea (agrarian and rural land law), Mali (rural land law),
Morocco (protection of agricultural land), Niger (rural land law), Rwanda (rural land
law), Togo (agrarian and rural land law).
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b. Water legislation
Burundi, Chile, Guinea, Indonesia, Zanzibar (water users’ associations).
c. Animal health and production legislation

Rwanda, Burkina Faso.

d. Plant protection legislation
Burundi, Mali, Mauritania, Rwanda, Syrian Arab Republic, Uganda.

€. Plant production and seed legislation
Indonesia (seed), India (plant breeders’ rights), Pakistan (cotton standards).

f. Pesticide legislation
Burundi, Mali, Mauritania, Rwanda, Pakistan,

g. Food legislation
Guinea-Bissau.

h. Fisheries legislation

Angola, Burundi, Cape Verde, CARICOM, Gambia, Guinea-Bissau, Malta,
Madagascar, Mauritanjia, Myanmar, Namibia, Rwanda, Somalia, Sao Tome and
Principe, Suriname, Viet Nam, West Africa (Sencgal, Mauritania, Guinea, Guinea-
Bissau: monitoring, control and surveillance).

i. Forestry and wildlife legislation

Bhutan (forestry), Cape Verde (forestry), Malawi (forestry), Malaysia (forestry),
Mauritania (wildlife), Mauritius (wildlife), Myanmar (forestry), Saint Vincent and the
Grenadines (forestry and wildlife), Samoa (watershed), Sierra Leone (forestry),
Somalia (wildlife), Uganda (wildlife), Viet Nam (forestry).

j. Environment legislation
Guinea.

(iii) Legal assistance and advice not involving fleld missions
Advice or documentation was furnished to Governments, agencies or educational
centres, at their request, on a range of topics including:

Agrarian and rural land law (Bolivia, Cape Verde, Guinea-Bissau, Mali, Mada-
gascar, Sao Tome and Principe, Senegal, Uganda).

Animal, plant and food legislation (Myanmar, Mali, Tunisia).

Forestry and wildlife legislation (Brazil, Guinea-Bissau, Honduras,
Mozambique, Peru, United Republic of Tanzania).

Environmental legislation (Turkey, Zambia).
(iv) Legislative research and publications

Research was conducted, inter alia, on:
Regulation of driftnet fishing on the high seas;
Activities conducted by FAO in the field of international environmental law;
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Pesticide registration procedures;
European Economic Community food law;
Comparative law of irrigated areas.

(v) Collection, translation and dissemination of legislative information

In 1990, FAO published the annual Food and Agricultural Legislation.

Annotated lists of relevant laws and regulations relating to food legislation were
also published in the semi-annual Food and Nutrition Review.

3. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
CULTURAL ORGANIZATION

HUMAN RIGHTS

Examination of cases and questions concerning the exercise of human rights
coming within UNESCO's fields of competence

The Committee on Conventions and Recommendations met in private session at
UNESCO headquarters from 2 to 4 May 1990 and from 2 to 4 October 1990, in order
to examine communications which had been transmitted to it in accordance with deci-
sion 104 EX/3.3 of the Executive Board.

At its spring session, the Committee examined 32 communications, of which 21
were examined with a view towards their admissibility and 11 were examined on their
substance. Of the 21 communications examined as to admissibility, none was
declared admissible, none was declared irreceivable and seven were struck from the
list since they were considered as having been settled. The examination of 14 commu-
nications was suspended. The Committee presented its report to the Executive Board
at its 134th session.

At its fall session, the Committee had before it 25 communications, of which 19
were examined as to their admissibility and six were examined on their substance. Of
the 19 communications examined as to their admissibility, six were declared admissi-
ble, one was declared irreceivable and two were struck from the list since they were
considered as having been settled or did not, upon examination of the merits, appear
to warrant further action. The examination of 16 communications was suspended. The
Committee presented its report on its examination of these communications to the
Executive Board at its 135th session.

4. INTERNATIONAL CIVIL AVIATION ORGANIZATION
(a) Legal meetings

A session of the Special Subcommittee of the Legal Committee was held at
Montreal from 9 to 19 January to study the subject of a draft instrument relating to the
marking of explosives for detectability, and to prepare a draft instrument for further
consideration by the 27th Session of the Legal Committee. This subject had been
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included by the Council, on 29 June 1989, in the general work programme of the
Legal Committee as the subject of its highest priority; this action was endorsed by the
27th session of the Assembly in resolution A27-8.

As a result of its deliberations, the Legal Subcommittee prepared a draft text and
indicated that the subject was ripe for consideration by the 27th session of the Legal
Committee, and on 25 January the Council noted the report of the Legal
Subcommittee.

The 27th session of the Legal Committee was held at Montreal from 27 March to
12 April. In accordance with the directives issued by the Council, the main agenda
item of the session was the subject ““Development of an instrument relating to the
marking of explosives for detectability”’.

The Legal Committee studied the subject on the basis of the report of the Legal
Subcommittee, and as a result of its discussions and deliberations prepared the text of
a draft Convention on the marking of plastic and sheet explosives for the purpose of
detection. The Legal Committee considered that the text was ready for presentation to
States as a final draft under the terms of Assembly resolution A7-6 and presented it to
the Council for consideration and action under the terms of that resolution.

On 14 June and 4 July, the Council noted the report of the Legal Committee and
requested the Secretary General to circulate the draft prepared by the Legal Commit-
tee, together with the report thereon, as well as a draft technical annex prepared by an
Ad Hoc Group of Specialists, to States and certain international organizations for
comments.

The Council decided, on 4 July, to convene at Montreal from 12 February to 1
March 1991 an International Conference on Air Law to consider, with a view to
approving, the texts for inclusion in a Convention on the marking of plastic [and
sheet] explosives for the purpose of detection as prepared by the 27th session of the
Legal Committee.

(b) Work programme of the Legal Committee of ICAO

The 27th session of the Legal Committee held in March-April reviewed its gen-
eral work programme as approved by the Council at the fourth meeting of its 128th
session on 15 November 1989. The Committee decided that the item ‘“Preparation of
a new legal instrument regarding the marking of explosives for detectability> should
be removed from the general work programme since the Legal Committee had com-
pleted its work on the subject. Consequently the Committee established, subject to the
approval of the Council, the following general work programme, in that order of
priority:

(1) Action to expedite ratification of Montreal Protocols Nos. 3 and 4 of the

“Warsaw System’’;

(2) Legal aspects of global air-ground communications;

(3) Institutional and legal aspects of future air navigation systems;

(4) United Nations Convention on the Law of the Sea — implications, if any,
for the application of the Chicago Convention, its Annexes and other inter-
national air law instruments;

(5) Liability of air traffic control agencies;

(6) Study of the instruments of the ‘““Warsaw System”’.
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At the sixth meeting of its 131st session, the Council approved the general work
progtamme of the Legal Committee as set out above.

{(c) Resolutions adopted by the 28th session (Extraordinary) of the ICAO
Assembly which are of legal significance

(i) Resolution A28-1: Amendment to article 50(a) of the Convention on
International Civil Aviation

By resolution A28-1, the Assembly, which was held from 22 to 26 October
1990, adopted at Montreal on 26 October 1990 the ““Protocol relating to an amend-
ment to article 50(a) of the Convention on International Civil Aviation”’. The Proto-
col, which increases the membership of the ICAO Council from 33 to 36, shall come
into force in respect of the States which have ratified it on the date on which the 108th
instrument of ratification is deposited.

(i) Resolution A28-2: Ratification of the Protocol amending article 50(a) of the
Convention on International Civil Aviation

This resolution recommends to all Contracting States that they ratify urgently
this amendment to the Convention.

(iii) Resolution A28-3: Possible operating restrictions on subsonic jet aircraft
which exceed the noise levels in volume I, chapter 3, of annex 16

States are urged in Resolving Clause 1 of this resolution not to introduce any new
operating restrictions on aircraft which exceed the noise levels specified in volume 1,
chapter 3, of annex 16 (chapter 3 aircraft) to the Convention on International Civil
Aviation before considering a number of factors listed therein. States which decide to
introduce restrictions on the operations of aircraft which comply with the noise certifi-
cation standards in volume 1, chapter 2, of annex 16 (chapter 2 aircraft) but which
exceed the noise levels in volume 1, chapter 3, of annex 16 are urged not to begin a
phase-in period for any restrictions on such chapter 2 aircraft prior to 1 April 1995,
and to allow any chapter 2 aircraft presently operating to their territories to be with-
drawn gradually over a period of not less then seven years, making the earliest end of
the phase-in period 1 April 2002. The resolution also urged States not to restrict, prior
to 1 April 1995, the operations of any aircraft less than 25 years after the date of its
first individual certificate of airworthiness, or of any presently existing wide-body
aircraft or any aircraft fitted with high by-pass ratio engines. Furthermore, the States
imposing operating restrictions are strongly encouraged to take into account the prob-
lems of operators in developing countries where they are unable to replace chapter 2
aircraft before the end of the phase-in period, provided there is proof of a purchase
order or leasing contract for a replacement chapter 3 aircraft and the first date of
delivery of the aircraft has been accepted. States are further urged, if and when any
new noise certification standards are introduced which are more stringent than those
in volume 1, chapter 3, of annex 16, not to impose any operating restrictions on
chapter 3 compliant aircraft.

Resolution A28-3 supersedes resolution A26-11 and, in respect of noise aspects,
resolution A23-10.
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(iv) Resolution A28-7: Aeronautical consequences of the Iraqgi invasion of Kuwait

This resolution condemns the violation of the sovereignty of the airspace of
Kuwait and the plunder of Kuwait International Airport by Iraqi armed forces, includ-
ing the seizure and removal to Iraq of 15 aircraft of Kuwait Airways and their pur-
ported registration by Iraq. Iraq is called upon to facilitate the early recovery by their
owners of foreign registered aircraft stranded at Kuwait International Airport. The
resolution further ““declares that the unilateral registration of aircraft of Kuwait Air-
ways as Iraqi aircraft is null and void and calls upon the Iraqi Government to return
the Kuwaiti aircraft to the legitimate Government of Kuwait.”> All States in whose
territory any of these aircraft are found are requested to hand them over to the legiti-
mate Government of Kuwait. States are also requested not to supply Iraq, its compa-
nies or nationals, whether directly or indirectly, with any spare parts, equipment or
supplies or services to enable Iraq to use the aircraft.

(d) Privileges, immunities and facilities

On 15 June 1990, during its 130th session, the Council approved the text of a
new revised headquarters Agreement between ICAO and the Government of Canada
and authorized the President of the Council to sign it on behalf of the Organization.
The Agreement, which was signed at Montreal on 9 October by the President of the
Council, follows closely the relevant provisions of the Vienna Convention on Diplo-
matic Relations, to which Canada is a party, and of the Convention on the Privileges
and Immunities of the Specialized Agencies of 21 November 1947. The Agreement
will be submitted to the Canadian Parliament for legislative implementation and there-
after it will enter into force with an exchange of notes between the President of the
Council and the Government of Canada.

5. WORLD HEAITH ORGANIZATION
{(a) Constitutional and legal development

During 1990, Namibia (formerly an associate member of WHO) and Belize
became members of WHO, as of 23 April and 23 August 1990 respectively, by
deposit of an instrument of acceptance of the Constitution, as provided for in articles
4 and 79 (b) of the Constitution. On 23 May the Yemen Arab Republic and the Peo-
ple’s Democratic Republic of Yemen merged into a single member under the name of
Yemen. On 3 October the Federal Republic of Germany and the German Democratic
Republic were united and formed a single member under the designation of Germany.
The number of members at the end of 1990 thus remained at 166.

The amendments to articles 24 and 25 of the Constitution, adopted in 1986 by
the Thirty-ninth World Health Assembly to increase the membership of the Executive
Board from 31 to 32, had been accepted by 66 member States on 31 December 1990.

(b) Health legislation

WHO?’s Health Legislation Programme continued to focus on two primary func-
tions, the first being direct technical cooperation with member States seeking to
review and/or update their laws and regulations in the health and environmental sec-
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tors; for example, WHO supported national workshops in health Iegislation in China
and Viet Nam, while consultant missions were undertaken in six countries. The sec-
ond function is to promote the international transfer and exchange of information in
health legislation (an activity which WHO inherited from the Paris-based International
Office of Public Hygiene). The cornerstone of this ‘“clearinghouse’® function
remained the quarterly journal, the International Digest of Health Legislation (and its
French-language counterpart, the Recueil international de Législation sanitaire).
Regional health legislation information systems were operated by WHO’s Regional
Offices for the Americas (in Washington) and Europe (in Copenhagen).

The Programme retained its strong interest in HIV/AIDS legislation, and
regional workshops on the legal and ethical aspects of HIV infection and AIDS were
held at Brazzaville, Santiago de Chile, and Seoul. WHO was also represented at sev-
eral national and international conferences on health/medical law and cognate areas,
including the Council of Europe’s XXth Colloquy on European Law devoted to the
topic ““Law and Moral Dilemmas Affecting Life and Death’” (Glasgow, 10-12 Sep-
tember 1990). WHO staff also attended, and delivered papers at, major meetings on
the legal and ethical aspects of organ transplantation.

In the course of 1990, WHO convened two Informal Consultations on Organ
Transplantation, their objective being to provide guidance to the Director-General in
the implementation of the two resolutions on the subject that had been adopted by the
World Health Assembly in 1987 (WHA40.13, on “‘Development of guiding princi-
ples for human organ transplants’’) and 1989 (WHA42.5, on “‘Preventing the pur-
chase and sale of human organs™). The reports of these consultations*3 were widely
distributed.

6. WORLD BANK
(a) IBRD, IFC, IDA — membership

During 1990, Bulgaria, Czechoslovakia and Namibia became members of the
International Bank for Reconstruction and Development (the Bank), Algeria, Cape
Verde, Czechoslovakia, Namibia and Romania became members of the International
Finance Corporation (the Corporation or IFC) and Czechoslovakia became a member
of the International Development Association (the Association or IDA). At the end of
the year, membership in these organizations stood at 154, 139 and 138, respectively.

In May and June 1990, the Bank Group organizations received letters from the
Minister for Foreign Affairs of the Republic of Yemen notifying them that by virtue
of the merger of the Yemen Arab Republic and the People’s Democratic Republic of
Yemen on 22 May 1990 the Republic of Yemen was a single member of the Bank, the
Association and the Corporation with a single subscription and subject to the provi-
sions of the respective Articles of Agreement. At the time, both the Yemen Arab
Republic and the People’s Democratic Republic of Yemen were members of the Bank
and IDA, but only the Yemen Arab Republic was a member of IFC. On 13 July 1990
the Executive Directors of the Bank and IDA and the Board of Directors of the Corpo-
ration took note of the communications of the Republic of Yemen and decided to
substitute the Republic of Yemen to the Yemen Arab Republic and the People’s Dem-
ocratic Republic of Yemen as being a single member subject to the Articles of Agree-
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ment, and to make the necessary adjustments in the member’s capital subscription and
voting power.

On 3 October 1990 the Bank received a communication from the Executive
Director of the Bank appointed by Germany, stating that ““through the accession of
the German Democratic Republic to the Federal Republic of Germany with effect
from 3 October 1990, the two German States have united to form one sovereign State,
which as a single member of the [. . .] Bank remains bound by the provisions of the
Articles of Agreement of the [. . .] Bank.” Similar communications were received by
IFC, IDA, the Multilateral Investment Guarantee Agency (MIGA) and ICSID. At the
time, only the Federal Republic of Germany was a member of the World Bank Group
organizations. The Bank and its affiliates noted the change and noted that as a result
of unification, suppliers and contractors from all parts of Germany had become eligi-
ble for financing under Bank and IDA loans and credits as of 3 October 1990.

(b) Multilateral Investment Guarantee Agency

(1) Membership

During 1990, Botswana, Czechoslovakia, Fiji, Malta, Mauritius, Namibia,
Poland, Saint Vincent and Swaziland became members of MIGA. By the end of
1990, the MIGA Convention had been signed by 83 countries. Fifty-nine of these had
also ratified the Convention, and of these, 55 countries had fulfilled all membership
requirements and were members of MIGA.

(ii)) Guarantee operations

As of 31 December 1990 MIGA had received a total of 321 applications for
guarantee, submitted by investors from 18 member States with respect to projects in
48 developing member countries. As of the same date, MIGA had executed four
contracts of guarantee representing, in the aggregate, $US $132.3 million of cover-
age. These contracts were issued to investors in two member countries for invest-
ments in three host countries. The projects involve mining, manufacturing and
agribusiness.

(iii) Agreements with member States

Pursuant to article 23 (b) 9 (ii} of the Convention, MIGA endeavours to conclude
bilateral investment protection agreements with member States. Such agreements are
designed to ensure that MIGA, with respect to investments guaranteed by it, has treat-
ment at least as favourable as that agreed by the member concerned for the most
favoured guarantee agency or State in an agreement relating to investment. During
1990, MIGA entered into such agreements with Bangladesh, Ghana, Hungary and
Poland.

Pursuant to article 18 (c), MIGA also negotiates agreements on the use of local
currency which are designed to enable MIGA to dispose freely of local cumrency
acquired by it in conjunction with a claim resulting from an inconvertibility loss.
During 1990, MIGA entered into such agreements with Bangladesh, Chile, Ecuador,
Egypt, Ghana, Hungary, Poland and Turkey.

Under article 15 of the Convention, MIGA must obtain the approval of the host
country before issuing a guarantee. In order to expedite this process, MIGA negoti-
ates with its member States arrangements which provide a degree of automaticity to
the host country approval. During 1990, guidelines for approval of MIGA guarantees
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were concluded with Angola, Bangladesh, Burkina, Faso, Congo, Ecuador, Egypt,
Ghana, Mali, Poland, Turkey and Zaire.

(c) International Centre for Settlement of Investment Disputes

(i) Signatures and ratifications

During 1990, the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States (the ICSID Convention)** was signed by China
and ratified by Tonga, bringing the number of the signatory States and Contracting
States to 99 and 92 respectively.

(i) Disputes before the Centre

In June 1990, awards were rendered in two cases, Amco Asia Corporation et al.
v. Republic of Indonesia (Case ARB/81/1) and Asian Agricultural Products Ltd. v.
Democratic Socialist Republic of Sri Lanka (Case ARB/87/3).

Also in June 1990, the Ad Hoc Committee constituted under article 52 of the
ICSID Convention to consider applications to annul the second award made in Kléck-
ner Industrie-Anlagen GmbH et al. v. Republic of Cameroon and Société camer-
ounaise des engrais S.A. (Case ARB/81/2) rendered its decision rejecting the annul-
ment applications in their entirety.

On 18 October 1990, the Secretary-General of the Centre registered applications
to annul the above-mentioned award in the Amco Asia case, the second award to have
been rendered in that case.

During November 1990, the proceedings were discontinued in three further arbi-
tration cases following amicable settlements by the parties of the disputes concerned.
The discontinued cases were Colt Industries Operating Corp., Firearms Division v.
Government of the Republic of Korea (Case ARB/84/2); Maritime International Nom-
inees Establishment v. Republic of Guinea (Case ARB/84/4), a case that had been
resubmitted to ICSID arbitration following the partial annulment of a first award; and
Mobil Oil New Zealand Ltd., Mobil Oil Corporation and Mobil Petroleum Company,
Inc. v. New Zealand Government (Case ARB/87/2). These discontinuances brought to
14 the number of ICSID cases to have been amicably settled, as compared to only
eight that have ended with final awards.

As of 31 December 1990, the following four cases were pending before the
Centre:

(i) Amco Asia et al. v. Republic of Indonesia (Case ARB/81/1) (Annulment);
(ii) SPP (ME) v. Arab Republic of Egypt (Case ARB/84/3);

(iii) Société d’études de travaux et de gestion S.A. — SETIMEG v. Republic of
Gabon (Case ARB/B7/1);

(iv) Manufacturers Hanover Trust Company v. Arab Republic of Egypt and the
General Authority for Investment and the Free Zones (Case ARB/89/1).
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7. INTERNATIONAL MONETARY FUND

MEMBERSHIP

During 1990, three countries became members of the Fund: the Czech and
Slovak Federal Republic, on 20 September 1990, with a quota of SDR 590 million;
Bulgaria, on 25 September 1990, with a quota of SDR 310 million; and Namibia, on
25 September 1990, with a quota of SDR 70 million. Following the merger of the
Yemen Arab Republic and the People’s Democratic Republic of Yemen, the Fund’s
Executive Board decided, in June 1990, that the Republic of Yemen is a single mem-
ber of the Fund with a quota of SDR 120.5 million.

During the course of 1990, the Fund received membership applications from
Mongolia and Switzerland.

PROPOSED THIRD AMENDMENT TO THE FUND’S ARTICLES OF AGREEMENT

Pursuant to a resolution adopted on 28 June 1990, the Board of Governors
approved the text of an amendment of the Fund’s Articles of Agreement which, once
effective, would provide for the suspension of voting and related rights of members
that do not fulfil their obligations under the Articles of Agreement. The proposed
amendment is designed to strengthen the Fund’s ability to deal with members with
overdue financial obligations to the Fund that persist in not cooperating with the Fund
in the elimination of these arrears. Activation of the provision for suspension in an
individual case would require a 70 per cent majority of the total voting power in the
Fund’s Executive Board.

In order for the proposed amendment to become effective, it will have to be
accepted by three fifths of the Fund’s members, having 85 per cent of the total voting
pOWer.

NINTH GENERAL REVIEW OF QUOTAS

On 28 June 1990, the Board of Governors of the Fund authorized an increase in
the total of the Fund quotas from SDR 90.1 billion to SDR 135.2 billion. The Board
of Govemors’ resolution specifies that the proposed quota increase will not take effect
until the proposed Third Amendment of the Articles becomes effective. Moreover,
during the period ending 30 December 1991, no increase in quota may take effect
until the Fund determines that members having no less than 85 per cent of the total
quotas as of 30 May 1990 have consented to the increases which have been proposed
for them in the resolution. After 30 December 1991, however, the quota increase may
take effect once members having not less than 70 per cent of the total of quotas on 30
May 1990 consent to their proposed increase. Members with overdue obligations to
the General Resources Account may not consent to the proposed increase until they
become current in these obligations.

THE FUND’S RESPONSES TO THE MIDDLE EAST CRISIS

The Fund responded to the Middle East crisis by adapting its existing instruments
and introducing new forms of temporary financing designed to assist, in particular,
those countries most directly affected. In doing so, the Fund had three specific goals:
to increase, where appropriate, financing to members with Fund arrangements already
in force; to modify and expand support provided by the Fund’s Compensatory and
Contingency Financing Facility (CCFF), notably with temporary financing to help
offset the higher cost of oil and gas imports; and to encourage members to formulate
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suitable contingency plans against future external economic shocks. The specific
actions taken by the Fund to achieve these goals were as follows:

1. Decided to rephase or accelerate disbursement of funds to members under
stand-by arrangements or arrangements under the Fund’s Extended Fund Facility
(EFF), the Structural Adjustment Facility (SAF) or Enhanced Structural Adjustment
Facility (ESAF).

2. Relaxed certain limits on access to Fund financing. Limits on Fund financ-
ing available to a member are expressed in terms of a percentage of a member’s quota
in the Fund. Through 31 December 1991, the access limits are up to 110 per cent a
year, 330 per cent over three years; and cumulative access of 440 per cent of quota,
net of scheduled repurchases.

3. Increased flexibility regarding the availability of low-cost credit extended to
poorer countries adopting comprehensive policy reforms under the ESAF. The
amounts committed under ESAF amrangements may now be increased not only at the
time of approval of an annual arrangement but also at the time of a mid-term review.
Moreover, an additional fourth-year arangement may be granted if the Fund is satis-
fied that the performance of the member under the arrangement has been satisfactory
and that the member has adopted appropriately strong measures to improve its bal-
ance-of-payments position.

4. Broadened coverage of services (non-goods trade) eligible for compensatory
financing under the CCFF. Previously, the Fund compensated for shortfalls in eam-
ings from exports of goods and two categories of services — workers’ remittances
and receipts from tourism. The amendment of the provisions extends eligibility for
such financial compensation to practically all services such as receipts from pipelines,
canals, shipping, transportation, construction and insurance. The new policy also per-
mits quicker access to compensatory credit in the wake of a steep fall in export
receipts, by permitting the member to use a greater amount of estimated, rather than
actual, data to calculate the shortfall.

5. Introduced a new but temporary oil element of the CCFF. This element com-
pensates members until the end of 1991 for excess costs of their imports of crude
petroleum, petroleum products and natural gas. As with other compensatory elements
of the CCFF (those financing shortfalls in export earnings and increases in the cost of
cereal imports), the excess in the cost of oil imports must be temporary and largely
beyond the member country’s control.

6. Added flexibility in obtaining contingency financing in the framework of
Fund arrangements for members adopting corrective policies. This is accomplished by
facilitating the attachment of a contingency mechanism to Fund arrangements at the
time of a review, provided it is done at least six months prior to their expiration. Such
contingency funds would become available if an unexpected shock threatened to
undermine the reform effort.

The oil element of the CCFF and the relaxation of access limits will remain in
force only until the end of 1991. The remaining policy changes will continue and will
be re-evaluated as part of the Executive Board’s periodic reviews of its various
instruments.

REVISION OF PROCEDURES FOR DEALING WITH MEMBERS WITH OVERDUE FINANCIAL
OBLIGATIONS TO THE FUND

The Executive Board adopted a timetable of procedures for dealing with mem-
bers with overdue financial obligations to the Fund in August 1989. As part of the
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cooperative strategy on overdue obligations which was endorsed by the Fund’s
Interim Committee in August 1990, this timetable was revised so as to give greater
strength to the remedial and deterrent measures available to the Fund in the area of
arrears.

As compared with the procedures adopted by the Executive Board in 1989, the
revised timetable sets maximum time-limits between the date for the emergence of
arrears to the Fund and a declaration of ineligibility, and makes explicit the timing of
a declaration of non-cooperation and the initiation of the procedures for compulsory
withdrawal from the Fund. It also includes the possible use of the suspension of vot-
ing and related rights once the proposed Third Amendment of the Articles of Agree-
ment, which would make such a suspension possible, becomes effective.

THE ““RIGHTS’’ APPROACH

In May 1990, the Fund’s Interim Committee endorsed the concept of a ““rights™
approach, under which a member with protracted arrears to the Fund could eamn rights
towards future financing by the Fund by establishing a track record of performance
related to programme implementation and the elimination of arrears.

On 20 June 1990, the Executive Board agreed on key elements of the pro-
grammes to be pursued and the financing of accumulated rights. It was decided that
the programmes should be consistent with the macroeconomic and structural policy
standards associated with programmes supported by arrangements under the Extended
Fund Facility and ESAF. The member would also be expected to make maximum
efforts to reduce its outstanding overdue obligations to the Fund during the period of
the programme, which would generally be three years. Finally, the member would be
expected, with the assistance of creditors and donors, to generate the financing
needed to meet the requirements of its financing programme and, at a minimum, to
remain current on obligations falling due to the Fund and the World Bank.

Rights would accumulate evenly throughout the programme with the possibility
of some front-loading of rights within the first annual Fund-monitored programme.
The monitoring of performance, and hence the accumulation of rights, would be on a
quarterly basis. Upon the successful completion of the programme, prior clearance of
the member’s arrears to the Fund and approval by the Fund of a successor arrange-
ment, the member would be able to encash its accumulated rights as the first disburse-
ment under the successor financial arrangement.

EXTENDED BURDEN SHARING

Effective 1 July 1990, the Fund’s Executive Board extended the mechanism of
sharing among its members the burden of overdue obligations in order to protect the
Fund against risks associated with the credit extended for the encashment of the
““rights” earned by members in the context of the Fund-monitored programmes
described in the previous section. These funds are also intended to provide additional
liquidity to the financing of these encashments.

The amount of funds to be utilized for this purpose, SDR 1 billion, will be raised
over a period of about five years through a further adjustment to the rate of charge on
the use of the Fund’s ordinary resources and, subject to the floor to the rate of remu-
neration of 80 per cent of the SDR interest rate, a further adjustment to the rate of
remuneration paid to members whose currencies are being used by the Fund. The
resources So generated are to be held in a second Special Contingent Account (SCA-
2). When all outstanding purchases related to the encashment of rights have been
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repurchased, any balances held in this account will be distributed to members that
paid additional charges or received reduced remuneration,

RATE OF CHARGE ON USE OF ORDINARY RESOURCES

The Executive Board of the Fund decided that, during the financial year 1991
(from 1 May 1990 through 30 April 1991), the rate of charge on the use of the Fund’s
ordinary resources would continue to be set as a proportion of the SDR interest rate
under rule T-1 and that the proportion would be 91.3. Upon review at mid-year, this
proportion was reduced to 87.8 per cent in view of the favourable developments in the
Fund’s income position.

SDR VALUATION BASKET

On 5 October 1990, the Executive Board of the Fund, after reviewing the list of
the currencies in the SDR valuation basket, and the weights of these currencies,
decided that, effective 1 January 1991, the list of the currencies in the basket shall
remain the same, and the weight of each of these currencies to be used to calculate the
amount of each of these currencies in the basket would be 40 per cent for the United
States dollar, 21 per cent for the deutsche mark, 17 per cent for the Japanese yen, and
11 per cent each for the French franc and pound sterling.

STATUS UNDER ARTICLE VIII OR ARTICLE XIV

Under article XIV of the Fund’s Articles of Agreement, a member may choose,
when joining the Fund, to avail itself of transitional arrangements, thereby maintain-
ing and adapting existing restrictions on payments and transfers for current interna-
tional transactions. Article VIII, however, prohibits members from imposing such
restrictions without the approval of the Fund. During 1990, two members, namely,
Thailand and Turkey, accepted the obligations of article VIII, sections 2, 3, and 4,
raising to 68 the number of members that have accepted these obligations.

BUFFER STOCK FINANCING FACILITY

After examining the terms of the 1987 International Natural Rubber Agreement
(INRA), the Fund’s Executive Board decided, on 4 April 1990, that its Buffer Stock
Financing Facility (BSFF) may be used for the financing of eligible members” com-
pulsory contributions to the buffer stock of INRA.

8. UNIVERSAL POSTAL UNION

UPU has undertaken the study of the legal and administrative problems entrusted
by the 1989 Washington Congress to the Executive Council. Among the most signifi-
cant problems which may be of interest to other organizations, the following should
be particularly noted:

Second phase of the transfer to the Council of part of the legislative function of
the Congress;

Structure of the Convention, of the Agreements and of their Regulations;

Strengthening of the priority activities of the Union;

Future improvement of organization of work of the Union;
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Postal parcels — Harmonization of conditions of acceptance and supplementary
services;
Postal parcel services adapted to the requirements of the market.

9. INTERNATIONAL MARITIME ORGANIZATION

(a) Membership of the Organization

The following country became a member of the International Maritime Organiza-
tion: Sao Tome and Principe (9 July 1990). Macao became an associate member on
2 February 1990. As at 31 December 1990, the number of members of IMO was 134.
(These figures reflect the changes in membership resulting from the merging of the
Yemen Arab Republic and the People’s Democratic Republic of Yemen into the
Republic of Yemen (22 May 1990) and the accession of the German Democratic
Republic into the Federal Republic of Germany (3 October 1990)). There are also two
associate members.

(b) Liability for damage caused by hazardous and noxious substances

During 1990, the Legal Committee continued its consideration of a possible con-
vention on liabilty and compensation in connection with the carriage of hazardous and
noxious goods by sea (HNS Convention). The Committee considered documents sub-
mitted by member Governments and observers, including draft conventions submitted
by several Governments under the ““lead country®® procedure. The main substantive
issues addressed referred to the definition of HNS substances, the limitation amounts
and the main features of the liability to be shared between the shipowner and the
cargo interests. The need for a two-tier system and the relationship between a pro-
spective HNS treaty and other existing treaty instruments were also analysed. The
Committee invited the submission of a draft convention to form the basis of the fur-
ther deliberations of the Committee. This item would be given priority also in 1991.

(c) Wreck removal and related issues

It was suggested the delegations interested in the consideration of this matter
might prepare a document for the consideration of the Legal Committee between 1990
and 1994, depending on the availability of time.

(d) Possible work on the draft convention on offshore mobile craft

The Legal Committee decided to request the Comité maritime international
(CMI) to undertake preliminary work with a view to updating the draft convention on
offshore mobile craft prepared by CMI in 1977. CMI agreed to this request.

(e) Preparations for a new legal instrument regarding the marking of
explosives for their detectability

The Legal Committee recommended the IMO should continue to be closely
involved in the work undertaken by ICAO for the preparation of a diplomatic confer-
ence on the new legal instrument regarding the marking of explosives for
detectability.
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(f) Follow-up work in connection with the Basel Convention

The Legal Committee Requested the IMO secretariat to follow actively the work
undertaken under the auspices of UNEP in the preparation of a future protocol to the
Basel Convention, and to contribute as necessary to that work.

(g) Amendment to rule VI of the York-Antwerp Rules, 1974

The Legal Committee expressed approval of the amended text of Article VI of
the York-Antwerp Rules prepared by CMI. The action was taken in response to the
resolution to the 1989 Conference on Salvage which had requested that appropriate
steps be taken by IMO to ensure the speedy amendment of the York-Antwerp Rules.

(k) Law of the sea

Suitable arrangements have been made to keep the United Nations Office for
Ocean Affairs and the Law of the Sea and the Preparatory Commission for the Inter-
national Seabed Authority and for the International Tribunal for the Law of the Sea
duly informed of developments in the work of IMO, and vice versa.

(f) Changes in status of IMO Conventions

(i) Protocol of 1990 to amend the Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 1974.

This Protocol was adopted by the International Conference on the Revision of the
1974 Athens Convention on 30 March 1990 and opened for signature on 1 June 1990.
In accordance with its terms, the Protocol is to enter into force 90 days following the
date on which 10 States have expressed their consent to be bound by it. As at 31
December 1990, the Protocol had been signed, subject to ratification, by one State.

(ii) International Convention on Oil Pollution Preparedness, Response and
Cooperation, 1990

This Convention was adopted by the Conference on International Cooperation on
Oil Pollution Preparedness, Response and Cooperation on 30 November 1990 and
opened for signature on the same day. In accordance with its terms, the Convention is
to enter into force 12 months after the date on which no less than 15 States have
become Contracting States. As at 31 December 1990, the Convention had been
signed, subject to ratification, by 15 States.

(iti) 1989 amendment to the Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter, 1972, as amended

The Contracting Parties to the Convention adopted, at their Twelfth Consultative
Meeting on 3 November 1989, resolution LDC.37(12) concerning the amendment to
Annex III to the Convention. The amendment entered into force on 19 May 1990, in
accordance with the terms of the resoultion and article XV(2) of the Convention.

(iv) 1989 amendments to the Annex of the Protocol of 1978 relating to the Inter-
national Convention for the Prevention of Pollution from Ships, 1973

These amendments were adopted by the Marine Environment Protection Com-
mittee on 17 March 1989, by resolution MEPC.34(27). The conditions for their entry
into force were met on 12 April 1990, and the amendments entered into force on 13
October 1990, in accordance with the terms of the resolution.
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(v) 1989 amendments to the IBC Code (under MARPOL 1973/78 and
SOLAS 74)

These amendments were adopted by the Marine Environment Protection Com-
mittee on 17 March 1989, by resolution MEPC.32(27), and by the Maritime Safety
Committee on 11 April 1989 by resolution MSC.14(57). The conditions for their
entry into force were met on 12 April 1990 and the amendments entered into force on
13 October 1990 in accordance with the terms of the resolutions.

(vi) 1989 amendments to the BCH Code (under MARPOL 1973/78)

These amendments were adopted by the Marine Environment Protection Com-
mittee on 17 March 1989 by resolution MEPC.33(27). The conditions for their entry
into force were met on 12 April 1990 and the amendments entered into force on 13
October 1990 in accordance with the terms of the resolution.

(vii) 1989 amendment to the Convention on International Regulations for
Preventing Collisions at Sea, 1972, as amended

This amendment was adopted by the Assembly on 19 October 1989. The condi-
tions for its entry into force were met on 19 April 1990 and the amendment entered
into force on 19 April 1991 in accordance with the terms of the Assembly resolution.

(viii) 1989 (Annex V) amendments to the Annex of the Protocol of 1978 relating
to the International Convention for the Prevention of Pollution from Ships, 1973

These amendments were adopted by the Marine Environment Protection Com-
mittee on 17 October 1989 by resolutions MEPC.36(28). The conditions for their
entry into force were met on 17 August 1990 and the amendments entered into force
on 18 February 1991, in accordance with the terms of the resolution.

(ix) 1989 amendments to the Convention on the International Regulations for
Preventing Collisions at Sea, 1972, as amended

This amendment was adopted by the Assembly on 19 October 1989. The condi-
tions for its entry into force were met on 19 April 1990 and the amendment entered
into force on 19 April 1991 in accordance with the terms of the Assembly resolution.

10. WORLD INTELLECTUAL PROPERTY ORGANIZATION
(a) Constitutional and Procedural Questions:

(i) Membership

During 1990, the following States became parties to the Convention Establishing
the World Intellectual Property Organization®s or to treaties administered by WIPO
or took certain action in respect of those treaties:

(a) Convention Establishing the World Intellectual Property Organization.
Singapore (10 December 1990). At the end of 1990, the number of States members of
WIPO was 125;
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(b) Beme Convention for the Protection of Literary and Artistic Works. 4%
Honduras (25 January 1990), Malaysia (1 October 1990), Poland (articles 1 to 21 and
the Appendix excepted) (4 August 1990) and the United Kingdom (2 January 1990)
became parties to the Paris Act (1971) of the Berne Convention. In accordance with a
declaration of the Government of Egypt (14 March 1990), that country availed itself
of the faculty provided in articles IT and III of the Appendix (Special Provisions
Regarding Developing Countries) to the Paris Act of the said Convention. On 3 Octo-
ber 1990, the German Democratic Republic ceased to be a member of the Berne
Union. At the end of 1920, the number of States members of the Berne Union was 84;

(c) Muadrid Agreement concerning the International Registration of Marks.*"
On 3 October 1990, the German Demacratic Republic ceased to be 2 member of the
Madrid Union. At the end of 1990, the number of States members of the Madrid
Union was 29;

(d) The Hague Agreement concerning the International Deposit of Industrial
Designs.% On 3 October 1990, the German Democratic Republic ceased to be a
member of the Hague Union. At the end of 1990, the number of States members of
the Hague Union was 19;

(e) Nice Agreement concerning the International Classification of Goods and
Services for the purposes of the Registration of Marks.*® Japan (20 February 1990)
became party to the Geneva Act (1977) of that Agreement. On 3 October 1990, the
German Democratic Republic ceased ta be a member of the Nice Union. At the end of
1990, the number of States members of the Nice Union was 33;

(f) Rome Convention for the Protection of Performers, Producers of Phono-
grams and Broadcasting Organizations.#° Lesotho (26 January 1990) and Honduras
(16 February 1990) became parties to the said Convention. At the end of 1990 the
number of States party to the Rome Convention was 35;

(g) Locarno Agreement Establishing an International Classification for Indus-
trial Designs.! Austria (26 September 1990) and the Federal Republic of Germany
{25 October 1990) became parties to that Agreement. On 3 October 1990, the German
Democratic Republic ceased to be a member of the Locamo Agreement. At the end of
1990, the number of States members of the Locarno Agreement was 16;

() Patent Cooperation Treaty. 42 Canada (2 January 1990}, Greece (chapter II
excluded) (9 October 1990} and Poland (25 December 1990) became parties to that
Treaty. The Government of the Republic of Korea (1 September 1990) withdrew its
declaration under article 64 (1) () (chapter II). At the end of 1990, the number of
States party to the Patent Cooperation Treaty was 45;

(@) International Patent Classification Agreement.®3 On 3 October 1990, the
German Democratic Republic ceased to be a member of the IPC Union. At the end of
1990, the number of States members of the IPC Union was 26;

(/) Geneva Convention for the Protection of Producers of Phonograms against
Unauthorized Dupication of their Phonograms.¥ Honduras (6 March 1990) became
a party to that Convention. At the end of 1990, the number of States party to the
Geneva Convention (Phonograms) was 43;

(k) Budapest Treaty on the International Recognition of the Deposit of Micro-
organisms for the purposes of Patent Procedure.*s On 3 October 1990, the German
Demacratic Republic ceased to be a member of the Budapest Union. At the end of
1990, the number of States members of the Budapest Union was 23.
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(ii) Amendments

No amendments to the WIPO Convention or the treaties administered by WIPO
were adopted in 1990.

(b) Development of the legislative infrastructure and institution building in
developing countries in the field of industrial property and copyright
and neighbouring rights

WIPO continued to cooperate, on request, with Governments or groups of Gov-
ernments of developing countries on the adoption of the new laws and regulations, or
the modernization of existing ones, in the fields of industrial property and copyright
and neighbouring rights, and on the creation or modernization of institutions for the
administration of industrial property and copyright and neighbouring rights.416

(¢) Collection of intellectual property laws and treaties

WIPO continued to keep up to date its collection of the texts of laws and regula-
tions of all countries and treaties dealing with industrial property, copyright and
neighbouring rights, both in their original languages and in English and French trans-
lations. The texts concerning industrial property were published in ‘‘Industrial Prop-
erty Laws and Treaties’” (Lois et traités de propriété industrielle) and in the monthly
periodical Industrial Property/la Propriéié industrielle, whereas the texts concerning
copyright and neighbouring rights were published in the monthly periodicals Copy-
right/Le droit d’auteur. Summaries of the latter texts were also published in ‘‘Copy-
right Law Survey’ (Résumé de lois sur le droit d’auteur).

(d) Intellectual property questions of topical interest
(1) Industrial property questions

Settlement of intellectual property disputes between States. The Committee of
Experts on the Settlement of Intellectual Property Disputes between States held two
sessjons. At the first session discussions were based on a memorandum prepared by
the International Bureau which identified the main issues to be solved in a possible
treaty.*!7 At the second session discussions were based on two documents, also pre-
pared by the International Bureau, one setting forth principles for a draft treaty*!® and
the other containing a compilation of provisions on dispute settlement in a number of
treaties.#!? The envisaged system for the settlement of disputes provides for consulta-
tions, good offices, conciliation and medijation, submission of the dispute to a panel
and arbitration.

Harmonization of certain provisions in laws for the protection of inventions. The
eighth session of the committee of Experts on the Harmonization of Certain Provi-
sions in Laws for the Protection of Inventions was held, in two parts, at Geneva, in
June and October. Discussions were based on the draft treaty on the harmonization of
patent laws and draft regulations,*? prepared by the International Bureau, as well as
on proposals and comments made by a number of delegations. The Committee of
Experts examined all the provisions of the draft treaty and regulations.#2! The Prepar-
atory Meeting for the Conclusion of a Treaty Supplementing the Paris Convention as
far as Patents are Concerned met at Geneva in June and November. The discussions
of the Preparatory Meeting were based on a memorandum of the Director General‘??
and dealt with the following matters in respect of which decisions were taken:42 the
substantive document to be submitted to the Diplomatic Conference; the langnages of
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the preparatory documents; the languages of interpretation; the draft agenda; the draft
rules of procedure; the States and organizations to be invited; and the wording of the
invitations. A Consultative Meeting of Developing Countries on the Harmonization of
Patent Laws was held in June at Geneva; discussions were based on three documents
prepared by the International Bureau of WIPO: “‘Provisions of Special Interest to
Developing Countries in the Draft Treaty on the Harmonization of Patent Laws,””
““Exclusions from Patent Protection’” and ‘“‘Duration of Patents.’”424 The Executive
Committee of the International Union for the Protection of Industrial Property (Paris
Union), at its session held in September-October, decided to accept the invitation
extended by the Government of the Netherlands to host in June at The Hague the
Diplomatic Conference for the Conclusion of a Treaty Supplementing the Paris Con-
vention as far as Patents are Concerned.*2

Harmonization of laws for the protection of marks. The second session of the
Committee of Experts on the Harmonization of Laws for the Protection of Marks was
held in June at Geneva. Discussions were based on the draft Trademark Law Treaty,
prepared by the International Bureau. 42

International protection of geographical indications. The first session of the
Committee of Experts on the International Protection of Geographical Indications was
held in May-June at Geneva. Discussions were based on a document prepared by the
International Bureau entitled ‘“The Need for a New Treaty and its Possible Con-
tents.”’#27 The Committee of Experts agreed that the International Bureau would pre-
pare a preliminary draft of a treaty to be submitted to a subsequent session.42

(ii) Copyright questions

Model Provisions for Legislation in the Field of Copyright. The Committee of
Experts on Model Provisions for Legislation in the Field of Copyright held its third
session in July at Geneva. Discussions were based on a Memorandum prepared by the
International Bureau containing the provisions of the draft Model Law on Copy-
right.? The Committee discussed in chapter I of the Model Law (Definitions) the
sections devoted to the notions of audiovisual work, author, broadcasting, collective
work, and in chapter II (Subject-matter of protection) the section concerning subject-
matter of protection {works, including items on basic elements of the definitions of
literary and artistic works, protection of computer programs, protection of sound
recordings and protection of folklore) and the section on subject-matter not protected.
The Committee discussed in chapter III (Rights protected) the sections on moral rights
and economic rights, and in chapter IV (Limitations on economic rights) the sections
on free use for teaching, free reproduction by libraries and archives, non-voluntary
licences for reprographic reproduction for internal purposes, free reproduction and
adaptation of computer programs, free resale and lending and non-voluntary licences
for public lending. The Committee also discussed the questions on the duration of
protection (chapter V), ownership of rights (chapter VI), transfer of rights, licences,
waiving the exercise of moral rights (chapter VII) — in particular, the sections con-
ceming the form of contracts and waiving of exercise of moral rights — collective
administration of economic rights {chapter VIII), and obligations concerning equip-
ment needed for acts covered by protection (chapter IX) — in particular, the sections
on obligations concerning equipment (protection against uses conflicting with normal
exploitation of works) and control of uses of works and possible provisions against
unauthorized decoders.“®® The final version of the Model Law on Copyright is to be
prepared by the International Bureau.
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() Exploration of intellectual property questions in possible need of
norm setting

In the course of 1990, the International Bureau initiated work on the preparation
of studies relating to the role of intellectual property in the field of franchising, on
artificial intelligence, on individual (as distinguished from collective) contracts
assigning or licensing rights in the field of copyright, on character merchandising and
on insurance against the risks of litigation conceming the validity of patents.

11. INTERNATIONAL FUND FOR AGRICULTURAL
DEVELOPMENT

SUBSTITUTION OF MEMBERSHIP: THE REPUBLIC OF YEMEN

The Minister for Foreign Affairs of the Republic of Yemen (Yemen), through a
letter dated 24 July 1990 to the President of IFAD, notified IFAD that, as of 22 May
1990, the Yemen Arab Republic and the People’s Democratic Republic of Yemen had
merged to form the Republic of Yemen (Yemen), with Sana’a as the capital. Conse-
quently, Yemen has replaced the Yemen Arab Republic and the People’s Democratic
Republic of Yemen as a single member of IFAD. The letter specifies that Yemen is
fully bound by the Agreement Establishing IFAD and affirms that ““all agreements,
obligations and arrangements, including pledges for the Third Replenishment of
IFAD’s Resources, existing between the International Fund for Agricultural Develop-
ment on the one hand and either the People’s Democratic Republic of Yemen and/or
the Yemen Arab Republic on the other, which were in force or effect on 21 May
1990, remain valid, effective and in force in accordance with their terms and condi-
tions, mutatis mutandis,”” as the agreements, obligations and arrangements of Yemen.

This was the first occasion on which two of IFAD’s members had merged to
form a single State. No provisions in the Agreement Establishing IFAD or any of its
other legal documents provided for such a case. Therefore, to resolve this issue, IFAD
applied the general principles of international law on ““State succession’’, which leave
decisions regarding the membership status of a new State to the law and practice of
the organization concerned. Also, IFAD considered the precedents from other interna-
tional financial institutions and the acceptance made by the Secretary-General of the
United Nations that Yemen had automatically substituted for its two predecessor
States as a Member of the United Nations.

In particular, IFAD considered that, in the practice of intemnational organizations,
executive heads of these organizations exercise their own discretion and judgement in
deciding whether to seek the endorsement of any of their governing bodies for the
substitution of a new State for its predecessor members. If necessary, the executive
head of the concerned organization submits the notification received from the appro-
priate authority, usually a formal communication from the Minister for Foreign
Affairs of the new State or of the merging States, together with his comments thereon,
to the appropriate governing body of the organization, which either takes note of the
communication from the new State or takes such decisions as may be needed on any
particular issue conceming the relationship between such State and the organization.
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Consequently, the President of [FAD recommended, and the Executive Board
approved, that:

(@) Yemen substitute the Yemen Arab Republic and the People’s Democratic
Republic of Yemen, as a single non-original member of IFAD in Category II[,4 as a
result of their constitutional merger;

(b) the substitution of the membership by Yemen in IFAD, in relation to all
matters between Yemen and IFAD, take effect from the date on which the Yemen
Arab Republic and the People’s Democratic Republic of Yemen officially merged to
form Yemen (22 May 1990) and such substitution be recorded, to that effect, in the
minutes of the fortieth session of the Executive Board. IFAD shall, accordingly, make
such amendments as may be necessary to its records,*?

The President, in his recommendation, confirmed that the action taken by the
Executive Board on this matter did not contravene the provisions of the Agreement
Establishing IFAD. The fortieth session of the Executive Board took note of the Presi-
dent’s recommendation and notified all members, governors and the depositary of the
Agreement Establishing IFAD of the above-mentioned change. The Governing Coun-
cil of [FAD was also notified thereof during its fourteenth session, held on 29 and 30
May 1991.

12. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGANIZATION

In addition to providing legal advice and assistance to the principal organs of
UNIDOQ, the Director-General and various departments in the organization, including
subsidiary or affiliated administrative structures, such as the International Centre for
Genetic Engineering and Biotechnology, the Legal Service of UNIDO continued to
deal with matters related to the completion of the conversion of UNIDO into a spe-
cialized agency. The activities can be summed up as follows:

(a) Constitutional matters

With the merger of the Democratic Yemen and Yemen into one single sovereign
State —— the Republic of Yemen*?? — and the accession of the German Democratic
Republic to the Federal Republic of Germany** by the end of 1990, 151 States were
members of UNIDO.

(b) Agreements with intergovernmental, non-governmental, governmental
and other organizations

Based on the Guidelines regarding Relationship Agreements with Organizations
of the United Nations System other than the United Nations, and with other Intergov-
ernmental and Governmental Organizations, and regarding Appropriate Relations
with Non-governmental and other Organizations, adopted by the General Confer-
ence,*s UNIDO concluded the following agreements in 1990:

(i) Upon approval by the Industrial Development Board at its second* and
fifth'y? sessions, relationship agreements with the following intergovern-
mental organizations not in the United Nations system:#3%
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(ii)

(@
(ii)
(iii)
(iv)

Relationship Agreement with the Agency for Cultural and Technical
Cooperation (ACCT), signed on 22 November 1990;

Relationship Agreement with the Central African States Development
Bank (BDEAC), signed on 5 January and 13 February 1990;

Relationship Agreement with the International Centre for Scientific
and Technical Information (ICSTI), signed on 22 September and 29 Octo-
ber 1990;

Relationship Agreement with the Commission of the Cartagena
Agreement (JUNAC), signed on 16 November 1989 and 22 January 1990;

Relationship Agreement with the South Asia Cooperative Environ-
ment Programme (SACEP), signed on 9 November and 27 December
1990;

Relationship Agreement with the West African Development Bank
(WADB), signed on 18 May 1990.

Agreements or working arrangements with the following Governments or
governmental organizations:

Letter of understanding with the Government of Costa Rica, signed
on 5 April 1990;

Memorandum of understanding with the Government of Cuba on a
joint programme of international cooperation in the area of sugar cane
derivatives, signed on 18 June 1990;

Exchange of letters with' the Permanent Representative of France to
UNIDO concemning specific activities in the food industry sector, signed
on 7 and 8 August 1990;

Agreement regarding cooperation with the Italian Institute of Foreign
Trade, signed on 23 April 1990;

Exchange of letters with the Research Area of Trieste regarding the
extension until 31 December 1990 of the 1989 agreement and related
rental agreement, dated 10 May and S June 1990; a further exchange of
letters regarding the extension until 31 December 1991 of the 1989 agree-
ment and related rental agreement, dated 8 November and 19 December
1990;

Memorandum of understanding on industrial development with the
Government of Turkey, signed on 10 July 1990.

(c) Agreements with the United Nations or its organs
With the United Nations: UNIDO concluded an agreement on arrange-
ments for the sale of UNIDO publications.438

With the United Nations Centre for Human Settlements (HABITAT):
UNIDO signed an agreement on the co-sponsorship of the Second Consul-
tation on the Wood and Wood Products Industry.#:8

With the International Trade Centre UNCTAD/GATT: UNIDO signed a
memorandum of understanding conceming cooperation.

With UNDP: UNIDO signed an arrangement concerning the Junior Profes-
sional Officer programme (based on the memorandum of understanding
concerning the integration of the UNIDO field service within the UNDP
field office).4®
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(d) Standard Basic Cooperation Agreement
Such agreements were concluded with Burundi, Cuba, and Togo.4

13. INTERNATIONAL ATOMIC ENERGY AGENCY

CONVENTION ON THE PHYSICAL PROTECTION OF NUCLEAR MATERIAL#?

During 1990, there were no new adherences. By the end of 1990 there were 27
parties to the Convention.

CONVENTION ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT#?

CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENT OR
RADIOLOGICAL EMERGENCY#1

During 1990, eight more States — Argentina, Brazil, Canada, Italy, Republic of
Korea, Nigeria, Romania and the United Kingdom — and two international Organiza-
tions — the Food and Agriculture Organization of the United Nations and the World
Meteorological Organization — adhered to the Notification Convention. By the end
of 1990, there were 54 parties to the Convention.

In 1990, nine more States — Argentina, Brazil, Finland, Italy, Republic of
Korea, Libyan Arab Jamahiriya, Nigeria, Romania and the United Kingdom — and
two international organizations — the Food and Agriculture Organization of the
United Nations and the World Meteorological Organization — adhered to the Con-
vention on Assistance. By the end of 1990, there were 50 parties to the Convention.

VIENNA CONVENTION ON CIVIL LIABILITY FOR NUCLEAR DAMAGE, 196342

One State — Poland — expressed its consent to be bound by the Convention
during 1990. By the end of the year, there were 14 parties to the Convention.

The Director General of IAEA, in his capacity as the depositary of the Vienna
Convention, received the required number of requests for the convening of a revision
conference in accordance with article XXVI (1) of the Convention.

JOINT PROTOCOL RELATING TO THE APPLICATION OF THE VIENNA CONVENTION AND
THE PARIS CONVENTION

Two States — Hungary and Poland — expresed consent to be bound by the
Protocol during 1990. Thus, by the end of the year the Protocol had been signed by 22
States and 5 States had adhered to it (4 are parties to the Vienna Convention, 1 is
party to the Paris Convention). Pursuant to article VII of the Joint Protocol, adherence
of at least five States party to the Vienna Convention and five States party to the Paris
Convention is required for the entry into force of the Protocol.

EXAMINATION OF THE QUESTION OF LIABILITY FOR NUCLEAR DAMAGE

At its session in February 1990, the IAEA Board of Govemors established a
Standing Committee on Liability for Nuclear Damage. The tasks of the committee
are: to consider civil and State liability for nuclear damage and the relationship
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between them; to keep under review problems relating to the Vienna Convention; and
to make the necessary preparations and arrangements for a revision conference for the
Vienna Convention. It is open to all member States; other States and interested organ-
izations may be invited as observers. The new Standing Committee replaced both the
Working Group established in 1989 and the Standing Committee on Civil Liability
established in 1963.

In 1990, the Committee held two sessions, in April and October, during which a
consensus was reached on the need to revise the existing civil liability conventions. In
this context, specific draft amendments to the Vienna Convention relating, inter alia,
to the concept of nuclear damage, geographical scope, application to military installa-
tions, financial limit of liability and time-limits for submission of claims were agreed
upon as a basis for future consideration. Consideration was also given to the establish-
ment of a system of supplementary funding for compensation for nuclear damage in
addition to the liability of the operator as well as to the establishment of an interna-
tional claims settlement procedure. Issues of State liability were also considered.

The 1eport of the first sesson of the Standing Committee was considered by the
Board of Govemors in September. The thirty-fourth session of the General Confer-
ence, acting upon the relevant report by the Board, reiterated the priority it attached to
the question of liability for nuclear damage and requested the Board to submit a pro-
press report to its next session. 443

SAFEGUARDS AGREEMENTS

During 1990, Safeguards Agreements were concluded between IAEA and four
States: Kiribati, Malta, Togo and Pakistan. The Agreeements with Kiribati, Malta and
Togo were concluded pursuant to the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT).

The Agreements with Kiribati*## and Malta,*5 as well as the Safeguards Agree-
ments concluded in 1988 with Saint Lucia®6 and in 1989 with Tunisia%? and Viet
Nam,*8 entered into force in 1990. The Agreement with Algeria,#® which was in
force provisionally in 1989, entered into force definitively in 1990.

The NPT Safeguards Agreement with the German Democratic Republic ceased
to be in force on 3 October 1990, the date on which the German Democratic Republic
acceded to the Federal Republic of Germany. As a consequence, the Safeguards
Agreement between the non-nuclear-weapon States of the European Atomic Energy
Community (EURATOM), EURATOM and the Agency*® -— applies to the territory
of the former German Democratic Republic as of the date of its accession to the
Federal Republic of Germany.

By the end of 1990, there were 177 Safeguards Agreements in force with 104
States,*! 84 of which were concluded pursvant to the NPT and/or the Treaty of
Tlatelolco with 88 non-nuclear-weapon States and 3 nuclear-weapon States.

CODE OF PRACTICE ON THE INTERNATIONAL TRANSBOUNDARY MOVEMENT OF
RADIOACTIVE WASTE52

In September 1990, the General Conference, at its 34th session, adopted the
Code of Practice on the International Transboundary Movement of Radioactive
Waste, as elaborated by the Technical Working Group of Experts. The Code affirms
the sovereign right of every State to prohibit the movement of radioactive waste into,
from or through its teritory. It requires that transboundary movements of radioactive
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waste should only take place in accordance with internationally accepted safety stan-
dards, with prior notification and consent of the sending, receiving and transit States
and in accordance with their respective laws and regulations; the Code prescribes that
all States involved should have the administrative and technical capacity as well as the
regulatory structure required to manage and dispose of radioactive wastes in a manner
consistent with international safety standards.

AFRICAN REGIONAL COOPERATIVE AGREEMENTYS3

The African Regional Cooperative Agreement for Research, Development and
Training related to Nuclear Energy (AFRA) entered into force on 4 April 1990. By
the end of the year, it had been accepted by nine States.

PUBLICATION OF LEGAL SERIES No. 15

A compilation of bilateral, regional and multilateral agreements provided by
member States of the IAEA relating to cooperation in the field of nuclear safety was
published in 1990.
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adopted without a vote; and decisions 45/416 entitled ‘“‘Naval armaments and disarmamenls”,
adopted by a recorded vote of 152 to one, with no abstentions; and 45/418, entitled ‘‘Conven-
tional disarmament on a regional scale’”, adopted without a vote.

52 General Assembly resolution 2734 (XXV); reproduced in Juridical Yearbook, 1970,
p-62

$ Adopted by a recorded vote of 123 to 1, with 29 abstentions.

54 See A/45/791,

55 For the report of the Subcommittee, see A/AC.105/457.

%6 AJAC.105/C.2/L.154/Rev.5.

51 AJAC.105/C.2/L.177.

%8 A/AC.105/C.2/15 and Add.1-9.

% A/AC.105/C.2/16 and Add.1-8.
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6 See Official Records of the General Assembly, Forty-fifth Session, Supplement No. 20
(A/45/20), chap. 1I, sect. C.

61 Adopted without a vote.

62 See A/45/821 and Corr.1.

6 Treaty on Principles Governing the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial Bodies (resolution 2222 (XXI), annex);
Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects
Launched into Outer Space (resolution 2345 (XXII), annex); Convention on International Liabil-
ity for Damage Caused by Space Objects (resolution 2777 (XXVI), annex); Convention on Reg-
istration of Objects Launched into Outer Space (resolution 3235 (XXIX), annex); Agreement
Govemning the Activities of States on the Moon and Other Celestial Bodies (resolution 34/68,
annex).

6 Adopted by a recorded vote of 98 to none, with 7 abstentions.

& See A/45/789.

% Adopted by a recorded vote of 107 to none, with 7 abstentions.

67 See A/45/789.

& For detailed information, see Official Records of the General Assembly, Forty-fifih Ses-
sion, Supplement No. 25 (A/45/25).

6 Ibid., annex.

™ International Legal Materials, vol. XXVI, No. 6 (November 1987), p. 1529.

" [bid., p. 1550.

72 International Legal Materials, vol. XXVIII, No. 3 (May 1989), p. 657.

T UNEP/GCSS.II/2 and Corr.1 and 2, paras. 51-52; and UNEP/GCSS.II/2/Add.3, paras.
24-32.

7 For delailed information, see Official Records of the General Assembly, Forty-fifth Ses-
sion, Supplement No. 46 (A/45/46).

5 All decisions of the Committee were adopted by consensus.

76 United Nations, Treaty Series, vol. 1046, p. 120.

7 A/CONFE.151/PC/10, annex 1.

78 Adopted without a vote.

™ See A/45/850.

8 Official Records of the General Assembly, Forty-fifth Session, Supplement No. 46
(A/45/46), annex I.

81 Adopted without a vote.

82 See A/45/851.

8 Adopted without a vote.

8 See A/45/849/Add.3.

8 A/45/588.

8 Adopted without a vote.

87 See A/45/848.

8 See E/1990/94, annex.

8 For detailed information, see Official Records of the General Assembly, Forty-fifth Ses-
sion, Supplement No. 12 (A/45/12), and ibid., Supplement No. 124 (A/45/12/Add.1).

% For detailed information, sce Official Records of the General Assembly, Forty-fifth Ses-
sion, Supplement No. 124 (A/45/12/Add.1).

91 United Nations, Treaty Series, vol. 189, p. 137.

92 Ibid., vol. 606, p. 267.

%3 Ibid., vol. 1249, p. 13; also reproduced in Juridical Yearbook, 1979, p. 115.

% Adopted without a vote.

9 See A/45/763.
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% General Assembly resolution 44/25, annex.

97 Af45/625, annex.

98 Official Records of the General Assembly, Forty-second Session, Supplement No. 124
(A/42/12/Add.1), para. 23.

% Ibid., Forty-fifth Session, Supplement No. 124 (A/45/12/Add.1), para. 21.

10 United Nations, Treaty Series, vol. 1019, p. 175.

101 [hid., vol. 976, p. 3.

102 Jbid., p. 105.

103 E/CONF.82/15 and Corr.2; issued also as a United Nations publication (Sales No.
E.91.XL6).

14 Adopted without a vote.

05 See A/S-17/11.

106 Report of the International Conference on Drug Abuse and Illicit Trafficking, Vienna,
17-26 June 1987 (United Nations publication, Sales No. E.87.1.18), chap. I, secl. A.

107 Adopted without a vote.

108 See A/45/754.

109 Adopted without a vote.

130 See A/45/754.

11t See General Assembly resolution S-17/2, annex.

uzSee Report of the International Conference on Drug Abuse and Ilicit Trafficking,
Vienna, 17-26 June 1987 (United Nations publication, Sales No. E.87.1.18), chap. I, sect. A.

113 Adopted without a vote.

14 See A/45/764.

s Adopted without a vote.

16 See A/45/764.

17 Adopted without a vote.

118 See A/45/764.

19 A/45/652.

120 See A/45/652/Add.1, annex.

121 See General Assembly resolution 2200 A (XXI), annex; also reproduced in Juridical
Yearbook, 1966, p. 170.

122 Upited Nations, Treaty Series, vol. 993, p. 3.

133 [bid., vol. 999, p. 171.

124 Tbid,

125 Adopted without a vote.

126 See A/45/761.

127 Official Records of the General Assembly, Forty-fifth Session, Supplement No. 40, vols.
I and II (A/45/40).

125 See General Assembly resolution 2106 A (XX), annex; reproduced in Juridical Year-
book, 1965, p. 63; see also United Nations, Treaty Series, vol. 660, p. 195.

129 Adopted without a vote,

130 See A/45/746.

131 See General Assembly resolution 38/14.

132 See General Assembly resolution 3068 (XXVTII), annex; reproduced in Juridical Year-
book, 1973, p. 70; see also United Nations, Treaty Series, vol. 1015, p. 243.

133 Adopted by a recorded vote of 120 to 1, with 30 abstentions.

134 See A/45/747.

135 See General Assembly resolution 34/180, annex; also reproduced in Juridical Yearbook,
1979, p. 115.

1356 Adopted withoul a vote.
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137 See A/45/757.

138 Official Records of the General Assembly, Forty-fourth Session, Supplement No. 38
(A/44/38), sec. V.

135 See General Assembly resolution 39/46, annex; also reproduced in Juridical Yearbook,
1984, p. 135.

140 Adopted without a vote.

141 See A/45/765.

142 General Assembly resolution 44/25 of 20 November 1989, annex.

143 Adopted without a vote.

144 See A/45/753.

145 Adopted without a vote.

146 See A/45/838.

147 The text of the Convention is reproduced in chapter IV of the present volume.

148 Adopted without a vote.

149 See A/45/745.

150 General Assembly resolution 217 A (III).

151 See A/45/636, annex.

152 See A/45/668, annex.

153 See E/CN.4/1990/39, anncx.

154 E/C.12/1989/3.

155 Adopted without a vote.

156 See A/45/759.

157 Adopted by a recorded vote of 113 to 15, with 23 abstentions.

158 See A/45/759.

159 Adopted without a vote.

160 See A/45/749.

161 Adopted without a vote.

162 See A/45/749.

163 Adopted without a vote.

164 See A/45/750.

165 Adopted without a vote.

166 See A/45/749.

157 Report of the United Nations Conference on the Human Environment, Stockholm, 5-16
June 1972 (United Nations publication, Sales No. E.73.I1.A.14 and cormrigendum), chap. L.

168 See Official Records of the Economic and Social Council, 1990, Supplement No. 2 and
corrigendum (E/1990/41), chap. II, sect. A.

169 See E/CN.4/1991/2-E/CN.4/Sub.2/1990/59.

170 Adopted by a recorded vote of 121 to 10, with 21 abstentions.

171 See A/45/759.

172 General Assembly resolution 44/34, annex.

17 Adopted without a vote.

174 See A/45/838.

175 E/CN.4/1988/22 and Add.1 and 2, E/CN.4/1989/25 and E/CN.4/1990/22 and Corr.1 and
Add.1.

176 Adopted without a vote.

171 See A/45/762.

178 General Assembly resolution 36/55 of 25 November 1981.

179 E/CN.4/Sub.2/1982/32.

180 Adopted without a vote.

181 See A/45/749.
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182 E/CN.4/1990/72.

183 Adopted without a vote.

184 See A/45/751.

185 A/45/524.

186 Winning the Human Race? The Report of the Independent Commission on International
Humanitarian Issues (London and New Jersey, Zed Books Ltd., 1988).

187 Adopted by a recorded vote of 121 to 1, with 29 abstentions.

188 See A/45/750.

189 General Assembly resolution 41/128, annex.

190 Adopted without a vote.

191 See A/45/750.

192 E/CN.4/1990/9/Rev. 1.

193 Adopted without a vote.

194 Sce A/45/750.

195 Adopted without a vote.

19 Sce A/45/838.

197 Adopted without a vote.

198 See A/45/756.

199 See A/CONE.144/28.

0 A/45/324.

01 A/45/629.

02 See A/CONF.144/28, chap. I.

203 United Nations, Treaty Series, vol. 78, p. 277.

24 Adopted without a vote.

5 See A/45/838.

w6 Adopted without a vote,

27 See A/45/756.

208 General Assembly resolution 35/171, annex.

9 See Seventh United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, Milan, 26 August-6 September 1985: report prepared by the Secretariat (United
Nations publication, Sales No. E.86.IV.1), chap. I, sect. A.

210 Ibid., sect. B.

21 General Assembly resolution 40/34, annex.

212 See E/1987/43.

23 Adopted without a vote.

24 See A/45/756.

25 E/1990/31/Add. 1.

26 See A/CONF.144/28, chap. IV.

27 Adopted without a vote.

28 See A/45/756.

219 E/CN.5/536, annex IV.

20 See Human Rights: A Compilation of International Instruments (United Nations publica-
tion, Sales No. E.88.XIV.1), sect. G.

21 General Assembly resolution 40/33, annex.

22 General Assembly resolution 43/173, annex.

23 General Assembly resolution 45/119, annex.

24 Adopted without a vote.

25 See A/45/756.

26 Adopted without a vote.

27 See A/45/756.
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228 Adopted without a vole.

29 See A/45/756.

20 Adopted without a vote.

Bl See A/45/756.

22 Reference to the imposition of a sentence may not be necessary for all countries.

3 Some countries may wish to omit this paragraph or provide an optional ground for
refusal under article 4.

24 Some countries may wish to add the following text: “‘Reference to an offence of a politi-
cal nature shall not include any offence in respect of which the Parties have assumed an obliga-
tion, pursuant to any multilateral convention, to take prosecutorial action where they do not
extradite, or any other offence that the Parties have agreed is not an offence of a political charac-
ter for the purpose of extradition.”

25 Some countries may wish to make this an optional ground for refusal under article 4.

26 Some countries may wish to add to article 3 the following ground for refusal: “If there is
insufficient proof, according to the evidentiary standards of the requested State, that the person
whose extradition is requested is a party to the offence”. (Sce also note 239.)

-7 Some countrics may wish to apply the same restriction to the imposition of a life, or
indeterminate, sentence.

8 Some countries may wish to make specific reference to a vessel under its flag or an
aircraft registered under its law at the time of the commission of the offence.

29 Countries that require a judicial assessment of the sufficiency of evidence may wish to
add the following clause: ““and sufficient proof in a form acceptable under the law of the
requested State, establishing, according to the evidentiary standards of that State, that the person
is a party to the offence’’. (See also note 236.)

240 The laws of some countries require authentication before documents transmitted fom
other countries can be admitied in their courts and, therefore, would require a clause setting out
the authentication required.

21 Some countries may wish to add, as a third case, explicit consent of the person.

242 Some countries may not wish to assume that obligation and may wish to include other
grounds in determining whether or not to grant consent.

23 Some countries may wish to agree on other grounds for refusal, which may also warrant
refusal for extradition, such as those related to the nature of the offence (e.g., political, fiscal,
military) or to the status of the person (e.g., their own nationals).

24 Some countries may wish lo consider reimbursement of costs incurred as a result of
withdrawal of a request for extradition or provisional arrest.

25 Adopted without a vote.

26 See A/45/756.

247 Additions to the scope of assistance to be provided, such as provisions covering informa-
tion on sentences passed on nationals of the Parties, can be considered bilaterally. Obviously,
such assistance must be compatible with the law of the requested State.

248 Article 2 recognizes the continuing role of informal assistance between law enforcement
agencies and associated agencies in different countries.

29 Article 4 provides an illustrative list of the grounds for refusal.

0 Some countries may wish to delete or modify some of the provisions or include other
grounds of refusal, such as those related to the nature of the offence (e.g., fiscal), the nature of
the applicable penalty (e.g., capital punishment), requirements of shared concepts (e.g., double
jurisdiction, no lapse of time) or specific kinds of assistance (e.g., interception of telecommuni-
cations, performing deoxyribonucleic-acid (DNA) tests). In particular, some countries may wish
to include as grounds for refusal the fact that the act on which the request is based would not be
an offence if committed in the territory of the requested State (dual criminality).
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351 This list can be reduced or expanded in bilateral negotiations.

252 More detailed provisions may be included concerning the provision of information on
the time and place of execution of the request and requiring the requested State to inform
promptly the requesting State in cases where significant delay is likely to occur or where a
decision is made not to comply with the request and the reasons for refusal.

23 Some countries may wish to omit article 8 or modify it, e.g., restrict it to fiscal offences.

24 Provisions relating to confidentiality will be important for many countries but may pre-
sent problems to others. The nature of the provisions in individual treaties can be determined in
bilateral negotiations.

25 More detailed provisions relating to the service of documents, such as writs and judicial
verdicts, can be determined bilaterally. Provisions may be desired for the service of documents
by mail or other manner and for the forwarding of proof of service of the documents. For exam-
ple, proof of service could be given by means of a receipt dated and signed by the person served
or by means of a declaration made by the requested State that service has been affected, with an
indication of the form and date of such service. One or other of these documents could be sent
promptly to the requesting State. The requested State could, if the requesting State so requests,
state whether service has been affected in accordance with the law of the requested State. If
service could not be effected, the reasons could be communicated promptly by the requested
State to the requesting State.

6 Depending on travel distance and related arrangements.

37 Article 11 is concerned with the obtaining of evidence in judicial proceedings, the taking
of a person’s statement by a less formal process and the production of items of evidence.

28 In bilateral negotiations, provisions may also be introduced to deal with such matters as
the modalities and time of restitution of evidence and the setting of a time-limit for the presence
of the person in custody in the requesting State.

29 Provisions relating to the payment of the expenses of the person providing assistance are
contained in paragraph 3 of article 14. Additional details, such as provision for the payment of
costs in advance, can be the subject of bilateral negotiations.

%0 The provisions in article 15 may be required as the only way of securing important
evidence in proceedings involving serious national and transnational crime. However, as they
may raise difficulties for some countries, the precise content of the article, including any addi-
tions or modifications, can be determined in bilateral negotiations.

1 The question may arise as to whether this should be discretionary. This provision can be
the subject of bilateral negotiations.

22 Bilateral arrangements may cover the provision of information on the results of search
and seizure and the observance of conditions imposed in relation to the delivery of seized
property.

263 The laws of some countries require authentication before documents transmitted from
other countries can be admitted in their courts, and, therefore, would require a clause setting out
the authentication required.

264 More detailed provisions may be included. For example, the requested State would meet
the ordinary cost of fulfilling the request for assistance except that the requesting State would
bear (a) the exceptional or extraordinary expenses required to fulfil the request, where required
by the requested State and subject to previous consultations; (b) the expenses associated with
conveying any person to or from the territory of the requested State, and any fees, allowances or
expenses payable to that person while in the requesting State pursuant to a request under article
11, 13 or 14; (c) the expenses associated with conveying custodial or escorting officers; and (d)
the expenses involved in obtaining reports of experts.

%5 The present Optional Protocol is included on the ground that questions of forfeiture are
conceptually different from, although closely related to, matters generally accepted as falling
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within the description of mutual assistance. However, States may wish to include these provi-
sions in the text because of their importance in dealing with organized crime. Moreover, assis-
tance in forfeiting the proceeds of crime has now emerged as a new instrument in international
cooperation. Provisions similar to those outlined in the present Protocol appear in many bilaterial
assistance treaties. Further details can be provided in bilateral arrangements. One matter that
could be considered is the need for other provisions dealing with issues related to bank secrecy.
An addition could, for example, be made to paragraph 4 of the present Protocol providing that
the requested State shall, upon request, take such measures as are permitted by its law to require
compliance with monitoring orders by financial institutions. Provision could be made for the
sharing of the proceeds of crime between the Contracting States or for consideration of the
disposal of the proceeds on a case-by-case basis.

266 The Parties might consider widening the scope of the present Protocol by the inclusion of
references to victims’ restitution and the recovery of fines imposed as a sentence in a criminal
prosecution.

267 Adopted without a vote.

28 See A/45/756.

29 The laws of some countries require authentication before documents transmitted from
other countries can be admitted in their courts and, therefore, would require a clause setting out
the authentication required.

270 When negotiating on the basis of the present Model Treaty, States may wish to add other
grounds for refusal or conditions to this list, relating, for example, to the nature or gravity of the
offence, to the protection of fundamental human rights or to considerations of public order.

21 Adopted without a vote.

m See A/45/756.

213 The laws of some countries require authentication before documents transmitted from
other countries can be admitted in their courts and, therefore, would require a clause setting out
the authentication required.

274 When negotiating on the basis of the present Model Treaty, States may wish to waive the
requirement of dual criminality.

215 When negotiating on the basis of the present Model Treaty, States may wish to add other
grounds for refusal or conditions to this list, relating, for example, to the nature or gravity of the
offence, to the protection of fundamental human rights or to considerations of public order.

216 Official Records of the Third United Nations Conference on the Law of the Sea, vol.
XVII (United Nations publication, Sales No. E.84.V.3), document A/CONF.62/122; see also
The Law of the Sea: United Nations Convention on the Law of the Sea with Index and Final Act
of the Third United Nations Conference on the Law of the Sea (United Nations publication, Sales
No. E.83.V.5).

277 For detailed information on the work of the Preparatory Commission, see the report of
the Secretary-General (A/45/721 and Com.1).

218 LOS/PCN/L..87 and Corr.1, annex.

19 LOS/PCN/L..87, para. 40.

2010S/PCN/WP.47/Rev.1.

281 | OS/PCN/WP.49/Rev.1.

#2 LOS/PCN/SCN.2/L.7.

3  OS/PCN/SCN.3/WP.6/Add.1.

284 1 OS/PCN/SCN.3/WP.6/Add.5.

285 L OS/PCN/SCN.4/WP.9.

286 Adopted by a recorded vote of 140 to 2, with 6 abstentions.

87 A/45/712.

28 A/45/563.
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29 For the composition of the Court, see General Assembly decision 45/307.

0 As of 31 December 1990, the number of States recognizing the jurisdiction of the Court
as compulsory in accordance with declarations filed under Article 36, paragraph 2, of the Statute
of the International Court of Justice stood at 51.

1 For detailed information, see I.C.J. Yearbook 1989-1990, No. 44, and 1.C.J. Yearbook
1990-1991, No. 45.

»2] C.J. Reports 1989, p. 174.

23 [ C.J. Reports 1988, p. 66.

4] C.J. Reports 1990, p. 89.

¥51.C.J. Reports 1989, p. 132,

6 [bid., p. 135.

27 [bid., pp. 136-144 and 145-160.

8 ].C.J. Reports 1990, p. 86.

9 ].C.J. Reports 1989, p. 12.

3 [.C.J. Reports 1990, p. 64.

301 Aegean Sea Continental Shelf, 1.C.J. Reports 1976, p. 9, para. 25; United States Diplo-
matic and Consular Staff in Tehran, I.C.J. Reports 1979, p. 19, para. 36.

302 Article 41, paragraph 2, of the Statute.

303 . C.J. Reports 1990, pp. 72-73 and 74-78.

4 Thid., pp. 79-84.

35 For detailed information, see I.C.J. Yearbook 1990-1991, No. 45.

%6 I.C.J. Reports 1990, p. 149.

37 For detailed information, see I.C.J. Yearbook 1990-1991, No. 45, p. 160.

%8 I.C.J. Reports 1990, p. 3.

3% Ibid., pp. 7-8.

310 Ibid., pp. 9-10, 11-17 and 18-62.

3t Ibid., p. 92.

312 An analysis of the judgment is taken from L. C.J. Yearbook 1990-1991, No. 45, p. 162.

33 1. C.J. Reports 1990, p. 3.

4 American Journal of International Law, 1917, p. 716.

35 I.C.J. Reports 1954, p. 19.

316 [.C.J. Reports 1990, p. 138.

37 [bid., p. 146.

318 For the membership of the Commission, see Official Records of the General Assembly,
Forty-fifth Session, Supplement No. 10 (A/45/10), chap. L.

9 For detailed information, see Official Records of the General Assembly, Forty-fifth Ses-
sion, Supplement No. 10 (A/45/10).

320 A/CN.4/430 and Add.1.

32 For details, see Official Records of the General Assembly, Forty-fifth Session, Supple-
ment No. 10 (A/45/10), chap. 11, sect. C.

322 A/CN.4/431 and Corr.1.

3B A/CN.4/421/Add.2.

326 A/CN.4/427 and Con.1.

35 AJCN.4/427/Add.1.

326 A/CN.4/425 and Corr.1 and A/CN.4/425/Add.1 and Corr.1.

327 A/CN.4/424 and Cor.1.

28 A/CN.4/432.

329 A/CN.4/428 and Corr.1, 2 and 4.

30 Official Records of the General Assembly, Forty-fifth Session, Supplement No. 10
(A/45/10),
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31 Adopted without a vote.

32 See A/45/735.

3 For the membership of the Commission, see Official Records of the General Assembly,
Thirty-fifth session, Supplement No. 17, (A/45/17), chap. 1, sect. B.

334 For detailed information, see Yearbook of the United Nations Commission on Interna-
tional Trade Law, vol. XXI: 1990 (United Nations publication, Sales No. E.91.V.6).

35 A/CN.9/332 and Add.1-7.

3% |bid., Add.8.

37 A/CN.9/328.

338 A/CN.9/329.

33 A/CN.9/331.

30 A/CN.9/WG.V/WP.24, with a commentary in A/CN.9/WG.V/WP.25.

341 A/CN.9/330.

M2 A/CN.9/WG.II/WP.65.

343 A/CN.9/333.

34 A/CN.9/336.

M5 A/CN.9/339,

6 Adopted without a vote.

347 See A/45/736.

38 General Assembly resolutions 3201 (S-VI) and 3202 (S-VI).

39 General Assembly resolution 3362 (S-VII).

3350 Adopted by a recorded vote of 116 to 9, with 26 abstentions.

31 See A/45/730.

352 Official Records of the United Nations Conference on the Representation of States in
Their Relations with International Organizations, Vienna, 4 February—14 March 1975. vol. 1l
(United Nations publication, Sales No. E.75.V.12), document A/CONF.67/16, p. 208.

33 Adopted without a vote.

354 See A/45/731.

35 United Nations, Treaty Series, vol. 75, p. 2.

336 [bid., vol. 1125, p. 3.

357 Adopted by a recorded vote of 148 to 1.

338 See A/45/732.

39 A/45/455 and Add.1-3.

38 Adopted without a vote.

31 See A/45/733.

362 A/45/430 and Corr.1 and Add.1-3.

36 See A/C.6/45/L.5.

364 Adopted without a vote.

365 See A/45/738.

36 Official Records of the General Assembly, Forty-fourth session, Supplement No. 10
(A/44/10), chap. I1.

367 Ibid., Forty-fifth Session, Sixth Committee, 42nd meeting, and corrigendum.

368 For the report of the Special Committee, see Official Records of the General Assembly,
Forty-fifth Session, Supplement No. 33 (A/45/33).

369 A/AC.182/L.60/Rev.1.

310 A/AC.182/L.62/Rev.1.

31 AJAC.182/L.66.

32 A/CN.182/L.64.

173 A/CN.182/1..43/Rev.5.
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3 Official Records of the General Assembly, Forty-fourth Session, Supplement No. 33
(A/44/33).

35 A/CN.182/L.67.

376 A/CN.182/L.65.

377 Adopted by a recorded vote of 147 to none, with one abstention.

378 See A/45/739.

31 Adopted by a recorded vote of 149 to none, with one abstention.

380 See A/45/739.

31 Adopted without a vote.

3682 See A/45/898.

383 A/C.5/45/10 and Corr.1.

384 General Assembly resolution 22 A (I); see also United Nations, Treaty Series, vol. 1,
p. 15.

385 General Assembly resolution 179 (II); see also United Nations, Treaty Series, vol. 33,
p. 261.

388 Applicability of Article V1, Section 22, of the Convention on the Privileges and Immuni-
ties of the United Nations, Advisory Opinion, I.C.J. Reports 1989, p. 177.

87 Adopted without a vote.

388 For detailed information, see Official Record of the General Assembly, Forty-Fifth Ses-
sion, Supplement No. 14 (A/45/14); the report covers the period July 1988-June 1990.

189 Adopted without a vote.

39 See A/45/855.

1L A/45/634.

192 With regard to the adoption of instruments, information on the preparatory work, which
by virtue of the double discussion procedure normally covers a period of two years, is given in
order to facilitate reference work in the year during which the instrument was adopted.

3 [LC, 77th session, 1990, Record of Proceedings, No. 2; No. 16; No. 19, pp. 1-2; Eng-
lish, French, Spanish. ILO Official Bulletin, vol. LXXIIIL, 1990, Series A, No. 2, pp. 121-122.

34 [LO Official Bulletin, vol. LXXIII, 1990, Series A, No. 2, pp. 71-79; English, French,
Spanish. Regarding preparatory work, see: First discussion — Safety in the Use of Chemicals at
Work, ILC, 76th Session (1989), report VI (1) and report VI (2); 57 and 114 pages respectively;
Arabic, Chinese, English, French, German, Russian, Spanish. See also ILC, 76th session
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